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FINAL REPORT 
REGIONAL CONTRACT 

Introduction 

The Regonal Contract (the "Contract" or the "Regonal Contract") between the 
ARD/Checchl Jornt Venture (whch became known as the Rule of Law Consortium, herein 
"ROLC") and USAID was srgned November 30, 1993 The purpose of the Contract was 
to render professronal servlces m support of the Rule of Law Program for the Newly 
Independent States ('NIS"), mcludmg but not h t e d  to the TransCaucasus repubhcs 
The overall objectwe was to support the creation of stable legal and pohtical conditions to 
facllltate the transition to democratic, market-based socretles Specifically, ROLC was to 
collaborate wth pubhc and pnvate orgamzations m the NIS to develop or strengthen the 
laws, legal instltutions and ciwc structures that support democratic, market onented 
societies 

The Contract's scope of work had three pmary objectives The first objectwe was to 
frame legal substance, such as by mprowng the constitutions, laws and admmstratrve 
regulations needed to protect mndiwdual nghts w t b  a market economy The second 
objectlve was to strengthen legal instltutrons that formulate, implement, adjudicate and 
enforce the law These mcluded such instltutions as courts, le@slatures, executlve branch 
agencies and law schools, among others The last objectlve was to strengthen clvd soclety 
by increasmg the role and effectiveness of non-state actors, lncludlng ciwc orgamzatlons, 
political parties, trade umons and other NGOs A subsidiary purpose of the final objective 
was to heighten pubhc awareness and demand for participation in the legal system and 
legal reform 

The Report is dlvided into two major sectlons descnption of the work Implemented 
dlrectly from the ROLC regional office (heremafter the "Regronal Office7') located in 
Washmgton, DC, and a review of country-specdic field programs and offices 
Nomthstandmg ths diwsion, there was much overlap between the field operations and 
Washngton, and m fact a great deal of coordmation m the development and 
rmplementatlon of actiwties 

The Report contmns an executlve summary whch provldes not only a bnef resume of the 
activities carned out under the Contract, but also the impact of some of those actlvltles on 
the laws, legal structures and civd socletles m the countries covered by the Contract 
Finally, there are two appendices the purpose of whch is to prowde additional detad and 
data 



I Executwe Summary 

The Regional Contract signed by ARD/Checch in November 1993 was intended to 
support legal conditions necessary to asslst the states that became mdependent after the 
disintegration of the Sovlet Umon in the transition to democratic, market-based societies 
Actiwties were contemplated that asslsted these NIS m frammg legslation to support the 
development of a market economy and democrat~zation, strengthen thelr core legal 
institutions and help develop ciwl soclety to augment the rule of law Under the Contract, 
the ROLC established the Regonal Office m Waslungton, DC, and ths office carned out 
logstlcal, coordmatmg and program activities, as well as support for field operations m 
the regon Additionally, there were country-specrfic programs in Central Asia and the 
TransCaucasus admmstered through the Regonal Contract 

The scope of work contamed ln the Contract prowded for a rolhg design Although the 
general areas of activlty (as described above) were identified m the scope of work, the 
scope of work also left considerable discretion to USAID officials and to the ROLC staff 
to respond to opportumties and constrants encountered dumg implementation The 
programs whch resulted fiom early assessment msslons and from on-golng relationshps 
wlth the legal estabhshment in the country in question were a result of an emergng 
methodology of rule of law programmmg in the regon, of the political opportumties for 
progress when and where they became apparent, and of the particular talents, sktlls and 
Interests of the mdivlduals engaged m the process--1ncludmg local counterparts, USAlD 
officials in Washmgton and the field and contract staff 

At the time the Contract was awarded, USAID had virtually no experience in the countnes 
of the former Sovlet Umon Moreover, there were no US orgamzations wth sigdicant 
experience in rule of law programmmg and the use of foreign assistance m that part of the 
world The experience, part~cularly in the early stages, taught the players on the US side 
at least as much as their counterparts m the NIS Smce a pmcipal goal of the Regonal 
Contract was the development of methodology to approach the issue of how best to 
develop a legal rnfkastructure m post-Sowet countnes, the discussion of Impact and 
lessons learned in ths Report w11 focus on substantive issues of rule of law prograrnmng 

The Regional Office played a pivotal role in the start-up and support of the ROLC's Rule 
of Law Russia and Slavic Contracts, and subsequently in the programs carned out in the 
TransCaucasus and Central Asia Puttlng together the teams of US and national experts, 
orgaming the "consortium" of US, European and local orgamations, domg the 
assessments of the judlcial sectors, worlung mth USAID on the designs and then 
lmplementmg the activities were cntical benchmarks in the development of the rule of law 
In the N S  under the Contract All procurement, travel arrangements for consultants and 
grant admmstration was done fiom the Regonal Office m the b e g m g  of the Contract 
term, and much of thls backstopping contmued through the llfe of the Contract 



An essent~al role of the Regional Office was to provlde the llnk between 
USAIDAVashngton and ROLC's field operat~ons Advlce wth respect to pohcy and US 
objectives in vanous sub-regons was channeled through the Regonal Office to ROLC's 
field offices, and conversely, the Regional Office shared information produced by the field 
wth USAD and other agencies in Washngton Thls afforded a more coordmated 
approach to a hghly political intervention in what were m 1993 relatively uncharted 
waters for USAID ROLC's Wasbgton staff, along wth the considerable number of 
experts that ROLC engaged to work on legal reform m the NIS, were able to provlde 
USAlD officials wth informat~on and admce on the jud~cial sectors m the target countnes 

The Regonal Office also formed a data base of other donor supported programs 
implementmg rule of law actlmtles m the NIS, and dissemated ths information for about 
two years on FedWorld through the Department of Commerce Thls mformat~on assisted 
pohcy makers m their decisions wth respect to vanous mtiatlves, m part~cular model code 
drafbng 

The Regonal Office promded important program des~gn and support throughout the 
Contract, and after appraising the potentla1 for reform m the regon, centered on model 
code draftmg as a p m e  objectwe to develop a legal framework m the vanous countnes of 
the NIS Smce all of the countnes m the NIS faced sinular problems m malung the 
transition to a market economy fiom the former Sovlet system, it was deaded to focus on 
a model c~vd code for adopt~on m countnes of the regon ROLC helped coordmate other 
donors who worked wth the Interparl~amentary Assembly of the Commonwealth of 
Independent States to support worlung groups for the development of model codes Once 
the model avrl code was fimshed in 1996, ROLC was able to m o d e  the design principles 
to help worlung groups adapt the codes to their own countnes Mmdhl of the Important 
impact that commumcations across borders would have on the creatlon of such laws, 
ROLC prowded electromc commumcat~ons that linked draRers m the vanous countnes 
wth each other and wth experts in the US and Western Europe The Centre for 
Internat~onal Legal Cooperat~on at Laden, the Netherlands, (the Center for International 
Legal Cooperat~on) became a cntical partner in the process, and contmued prowdmg 
techcal assistance and t r a m g  to the vmous worlung groups throughout the Me of the 
contract 

ROLC orgamed and sponsored conferences, colloquia and semnars as a way of bmgng 
together both US and fore~gn expertise on legal reform m the NIS These tracked polit~cal 
and legal developments m the NIS and promded a platform for discussions among donors, 
NGOs and US government agencles mvolved m the reforms They occas~onally provided 
a forum for d~scussions among judges and other participants m the legal reform process, as 
for example conferences orgamzed by ROLC and the Center for Democracy 

The US Government became ~ncreasingly concerned about the cnme and corruption that 
qu~ckly surfaced in the NIS Clearly, orgamzed cnme was infiltrating the newly pnvatlzed 
structures as well as other mstitutions, includmg the jud~cianes In an effort to respond 



quickly to ths  problem, ROLC developed strategies for the reform of the cnmmal justice 
sector and planned the development of orgamzed cnme centers in the NIS Orgaruzed 
Cnme Centers were established under the ROLC in the Russian Federation at vanous 
uruversities under the ROLC's Russia Contract 

The Contract through ~ t s  Regonal Office admmstered a small grants program to promote 
the growth of c i d  society m each of the target countnes The grant admmstrator also 
prowded gwdance on the deslgn of the grants program in Russia and Ukrame, as well as 
the steps necessary for sohcitation and award of the small grants The Regonal Contract 
drectly fbnded grants for such orgamatlons as Freedom House, the International Fore~gn 
Pohcy Association, the Socd Science Research Council and the League of Women 
Voters Education Fund ROLC made grants to US orgamatlons who m turn financed 
local activltles and as appropnate, provlded fbndmg directly to local counterpart 
orgamzations 

The ROLC pubhshed a Rule of Law newsletter to inform the legal commumty m the US, 
Europe and the NIS of developments in the legal reform sector The newsletter treated a 
wde vanety of topics relatmg to legal reform in the NIS, and became a respected source 
of information for other assistance promders and legal experts Each newsletter was 
devoted to a separate topic, such as legal education m the NIS, constitutional tnbunals, 
the procuracy and slmlar topics The ROLC drew on diverse sources as authors, 
including academcs and practitioners, fiom not only the US and NIS, but also fiom 
Western and Central Europe 

The Regional Contract through the Regional Office carned out field programs m the NIS, 
and established offices in Almaty and Bishkek Two expatnate chefs of party along wth 
local staffs of professionals in both Kazakhstan and the Kyrgyz Republic conducted 
extensive t r m g  and mstitutional strengthenmg actimties under the auspices of the 
Contract The jomt program was designed around a recogmtion that pnvatlzation and 
economc restructunng depended greatly on dernocratlzation and the rule of law, and 
resulted in close cooperation between USATD's Office for Market Transition m Almaty, 
the Office of Democracy and Governance in Washngton and ROLC The program was 
based on mplementation of the new commercial laws that had been recently enacted m 
both countnes Thus, ROLC's major objective, wth the support of USAID, was to 
prowde t r a m g  to legal professionals ln the new commercial and civd laws necessary for a 
market economy to hnction, and at the same tune to prepare modem programs of 
continumg legal education that would sustam that effort and assist m reforrmng the legal 
system necessary for a sustainable market economy 

As the program evolved, the tramng focused on commercial law trauung and then moved 
to treat economc crune issues for judges and procurators Dunng the final year, the 
program expanded m to a major program in court reform in whch ROLC concentrated on 
the development of an mdependent judiciary and court admstration and management 
Partners in ths  effort included the Admmstrative Office of the US Courts, the Mrustry of 



Justice of the Netherlands as well as Dutch and US judges 

The Regional Contract's participation in the TransCaucasus differed from that m Central 
Asia USAID/Washington maintamed pnmary control over the design and development of 
the programs in Armema and Georgia, and ROLC dld not operate field offices m either of 
those republics At the request of USAID, ROLC utlllzed grants or subcontracts to 
procure equipment, other commodities, and some h t e d  techmcal assistance 

ROLC carned out an assessment m Georga early m the Contract term wth the purpose of 
d e h g  rule of law actiwties m that country As a drrect result of ths  exercise, ROLC 
prowded support to the Georgian Constitutional Comrmss~on, the body that drafted the 
new Georgan Constitution, a Bdl of kghts, and related legslat~on, all of whch ROLC 
supported wth adwce and commentary Another contnbutlon made through the Regonal 
Contract was estabhshng Internet Connectlwty to the Georgan Parhament, and later to 
the Supreme and Constitut~onal Courts The technological capaclty prowded to Georgia's 
core legal mstitutions through the equipment procured and t r m g  of its users has gven 
both the Parliament and the courts a sipficant pool of research and comrnumcaoons that 
are assistmg them m their moderruzation 

As in the other former Somet Umon republics, model code draftmg was conducted for 
Georgia, wth the result that Part I of the Georgian Civll Code was completed The 
Center for International Legal Cooperation was enhsted as ROLC's partner in this 
endeavor as in the other NIS 

Armema also received support through the Regional Contract under the dlrect~on of 
USAID/Washmgton Attorney and judicial traimng programs were carned out through a 
grant made to the Amencan Umversity of Arrnema ("AUA") Additionally, a resource 
center was created at AUA for legal professionals 

As In the case of Georgia, USAID requested ROLC to purchase equipment for various 
Armeman mstitutions, Including slgmficant support for the new Constitutional Court of 
Armema Equipment was supplled to both the code drafting centers and the legulature of 
Armma 

ROLC sponsored several Armeman civd code drafting meetmgs In conjunction wth the 
Center for International Legal Cooperation These meetings, along wth European 
participation that was obtamed by ROLC, resulted m model ciwl and c m n a l  codes for 
Armema In addition, ROLC sponsored a conference for TransCaucasus Constitutional 
Court members that was co-financed by the Soros Foundation and the Councrl of Europe 
ROLC also sponsored a case management workshop for court admmstrators wth the 
Vemce Comnussion Judges from both Armema and Georgia participated m the 
workshop 



In addition to its work with AUA, ROLC prowded assistance to the Yerevan State 
Umversity Law School in the form of hbrary traitng, the procuring of equipment for the 
law llbrary, and law school professor tramng that took place wth the cosponsorshp of 
the Constitutional and Legislative Policy Institute m Budapest 



II Impact and Lessons Learned 

Institutional reform, and particularly reform in the judicial sector, is often ~ncremental and 
not subject to the same lunds of measurement or results calculations as would be a health 
or chld survlval project, for example There are, however, vmous impacts that can be 
identified, and even though the Regonal Contract did not have as part of its scope the 
collection of basehe data, identification of mdicators or benchmarks, certam Impacts can 
be fady described as direct effects of the Contract's activities 

Impact 

Develop Model Codes 

The pre-exlstmg Sovlet legislation was utterly unsuited for the development of a market 
economy or the transition to a democracy Each of the countnes of the NIS needed 
quickly to adapt their legslation to the changmg needs of their newly Independent 
countnes But since the intellectual capital for ths  effort was concentrated m Moscow, 
ths  task was daunting The ROLC worked wth representatives from almost all of the 
former Sowet republics to develop a model civd code that each country could adapt or 
change to meet its needs The ROLC worked closely wth a Dutch orgaruzation, whch 
was particularly appropnate since the Dutch have the most recent hstory m developmg a 
modern civd code As a result of these efforts, the ROLC worked on Parts I and 11 of a 
model civd code, whch has been used as a basis for the individual civd codes in countnes 
of the NZS Without ths  effort, these countnes may have, as the Dutch, worked to 
develop their own codes over the course of decades 

Invigorate Tramng Structures for Legal Professionals 

The traimg structures in the NIS for legal professionals disintegrated wth the break-up 
of the Sowet Umon Until the ROLC program was commenced, legal professionals 
received no comprehensive or sustained tramng whatever m Kazakhstan and Kyrgyzstan 
The ROLC designed and developed trauung structures at both the national and regional 
levels m Kazakhstan and Kyrgyzstan The ROLC also worked mth a grantee to create 
smlar t r w g  programs in Armetua In each of these countnes, the ROLC established 
separate t r m g  programs for judges and lawyers In Kazakhstan and Kyrgyzstan, the 
ROLC also developed a program for procurators 

The focus of the trairung was on new and emerging areas of the law In these trauung 
programs, the ROLC mtroduced vanous legal professionals to modern methods of t r a m g  
that involve the legal professionals as tramers In Central Asia, because of the trauung 
module used and mplemented m that regon, many more judges, lawyers, procurators and 
court admstrators have received trairung through the "tramng of tramers" approach 
than would have been the case under a more traditional model Over 2,000 judges, 



attorneys, court admnistrators and other officials in Central Asia received tramng under 
the Regional Contract 

Th~s new approach has led to increased activlsm on the part of these professionals to 
assume responsibility for their own destiny The institutions through whch ROLC 
provided the new tranmg modules have become training centers, wth the capacity to 
assess t rmng  needs, plan relevant t r a m g  programs based on substantive code law of the 
country, and evaluate the impact of the trainmg upon the mstitutions affected The ROLC 
helped estabhsh a modern, ongomg program of attorney tramng by pnvate practitioners 
camed out under the auspices of local lawyers associations m Kazakhstan, Kyrgyzstan and 
Armema 

The ROLC also served as the pnmary source of law texts and as the only source of 
traintng and reference matenals available to judges, lawyers and prosecutors on law and 
practice in Kazakhstan and also m Kyrgyzstan These matenals became one means by 
whch the new "reformers-tramers" could transform a system once wedded to 
authontanmsm mto a modern, market-dnven economy 

Judlclal Reform Programs Produces Immediate Results 

The ROLC introduced to those responsible for the development of the court system, 
including judges, officials from the executive branch, and parliamentmans, a range of 
issues that must be addressed for a modern judicial system The ROLC innovated a senes 
of hlgh level policy workshops on judicial reform Through these programs, the ROLC 
fostered mcreased actiwsm of judges and judicial institutions in advocating for judicial 
reform and developing policies for the judicial system These actiwties led to the Council 
of Judges becomng an active policy-makmg body m Kyrgyzstan, and the Umon of Judges 
in Kazakhstan 

The ROLC educated Kyrgyzstam judges on budget practices and assisted them m msertmg 
themselves more effectively into the formal budget process Ths led to a 10-20% mcrease 
m the judicial budget allocations for 1998 and m 1999 to an mcrease of an additional 5% 
when at the same time all other government allocations were cut back 

Sustamable L~nks Established 

The ROLC developed links between its counterparts and relevant institutions m the US 
and Western Europe The ROLC developed Luzks between the procuracies m these 
countnes and the US Department of Justice and the US Department of Treasury The 
ROLC developed links between the admmstration of the courts m these countnes and the 
Admmstrative Office of the US Courts and the Judlcial Conference of the US 



Developed Relations 

The vmous conferences, semnars and workshops sponsored and in some cases deslgned 
by ROLC ln coordmation wth USAID, brought together experts on Eastern European 
judicd development, prowding essential forums for the p l a m g  of rule of law assistance 
to the NIS The mvolvement of the Europeans, and m particular the Dutch through the 
Center for International Legal Cooperation, greatly advanced the development of model 
codes Representatives of the NIS welcomed partlcipatlon of Europeans brought m 
through ROLC, gwen the strong hstonc ties and the awl code tradltlons of most 
countnes m the regon Indeed, the development of the model clvd codes throughout the 
NIS wth ROLC backmg was made possible because of these strong partnerships 

Improved Communicat~ons 

C e r t d y  the cons~derable quantity of equipment delivered to the vanous lnstitutions m the 
NIS under the Regional Contract have unproved commumcatlons, opened avenues to 
European and US legal thought and jurisprudence, and generally prowded techmcal 
support, particularly m the area of code draftmg and modermzatlon In Georgm, for 
example, the Internet Connectlvlty actlmty for the Supreme and Constitutional Courts has 
greatly increased both the quality and sources of lnforrnatlon for the justices, thereby 
pernutting them to study comparatlve dec~sions, laws and normative acts m the process of 
dong their work It has also opened up channels for the justices and parhamentanans to 
commumcate Internally as never before 

Civil Society 

The grants made by ROLC provided a nascent NGO comrnumty m parts of the NIS the 
resources to expand thelr own agendas of clvlc activlsm The partnenng of US NGOs 
wth newly activated indigenous groups that showed some comtment to the rule of law 
strmulated a senes of actlwtles, albelt on a small scale, that strengthened the clvll society 
and ralsed pubhc awareness of the importance of strong, independent courts and other 
judlcial lnstitutions It also pernutted US NGOs, such as Freedom House, to expand theu 
actiwties, particularly in the area of human nghts 

Lessons Learned 

Thts report does not attempt a comprehensive treatment of the lessons learned resultmg 
from the performance of the Contract by the ARD/Checch Rule of Law Consortium, but 
a few lessons should be articulated First, the Contract's inherent strength was its 
flexlbihty It has been referred to as a "roUmg" design, allowng ROLC and USAID to 
take maxlmum advantage of opportumties as they arose, and not predetemnmg specific 
directions or actlv~ties except ln a general way The sigmficant work done out of the 
Reglonal Office in terms of advlsing USAID and creating a focal point for new 
developments in strategies, programs and partnershps in the rule of law was posslble 



largely because of the Contract's design Llkewlse, the Contract's abllity to respond to 
different USAID demands and management pnonties in the TransCaucasus and Central 
Asia was due to the flexlbility afforded through the Contract's scope of work 

ROLC's wlhngness to seek European partners and contacts, and USAID'S strong support 
and participation in those endeavors, proved to be wtally Important to the acceptance of 
assistance m the NIS and the development of programmat~c act~vlties that had ~mpact It 
cannot be overestlrnated how much ths  collaboration opened doors to legal lnstitutlons m 
the NIS that otherwrse would have remamed closed 

The capacity of ROLC to attract bnght, Russian-speaking lawyers for its field offices, and 
to recruit outstandmg local staffs, many of whom were also tramed lawyers or 
admmstrators, was key to success of ROLC field programs The commitment and 
excellent relationshps developed by the ROLC's field offices, both wth the USAID 
mssions and thew legal counterparts, prowded the concomtant comrmtment of our 
partners to realize the ambitious reforms they had set out to achleve 

Whlle the Contract's flexlbility and broad scope was advantageous in certam respects, the 
lack of direction and competmg interests were sometimes negatwe influences on the 
performance of the Contract activities The US Government had never worked in the NIS 
in legal reform, and as the US bureaucracy orgamzed Itself to cope wth the plethora of 
challenges, both political and developmental, there were the predictable tensions and 
pitfalls that one would expect in such a situation The development context m the NIS 
was new, and political pressures m the US and in the NIS were intense both m terms of 
the nature of the assistance but also in the demand to obtam qulck and tangible results 
The US bureaucracy had no overarchng w o n  for legal reform m the area, and agencles 
withn the US Government were not always in agreement over what should be done The 
US Congress was hghly interested m momtonng the assistance and progress m the sector 
Consequently, ROLC, as the p m e  implementor of the assistance to the rule of law m the 
NIS, was m an ambiguous position wth respect to these vanous Interests 

W i t h  USAID Itself, there were differences of opmon that reflected on the Contract's 
ability to carry out actlvlties The USAID field mssions did not always see eye-to-eye 
wth USAIDfWashmgton, and in some cases did not cornmumcate hlly wth the 
headquarters office Ths led to faulty communtcations and msunderstandmgs C e r t d y  
one lesson that everyone should have learned in ths  context is that when begmmng a new 
venture such as assistance to the NIS, there needs to be clear guidance and policy 
articulated from the US Government, and then a reasonable management of the Contract 
to afford optimum performance In farness to USAID, many of the officers assigned to 
the NIS, both m Washmgton and m the field, were new to the region, were under 
enormous pressures from USAID to produce, and had no expenence managmg a Contract 
of ths slze or complexity Many of them felt the heavy political demands that seemed to 
pervade assistance to the NIS (not just in the rule of law), and they were linuted by these 
constraints 



Where USAID provided clear guidance and reasoned management but gave the ROLC the 
freedom to develop programs, coordinate wth counterparts and other donors, and use our 
considerable resources to respond to the needs of legal reform, the Contract expenenced 
its greatest successes The field operations m Central Asia, and many of the actiwties 
camed out by the Regional Office, provlde examples of ths  formula, and the results are 
positive A partnershp of trust was developed that pemtted ROLC's consultants to use 
the~r expertise to maxlmum effect Ths relationshp was instrumental m supportmg 
USAID's need to produce results and genume reform 



III ROLC's Wash~ngton Office (Regional Office) 

The Regional Office, Washngton, DC office of the Regonal Contract, was establ~shed m 
January of 1994 It was created to perform a number of act~vities that can be roughly 
diwded Into two man functions The first role performed by the Regonal Office was in 
the substantive area of developing a methodology for the use of US assistance in 
encouragmg the development of rule of law m the emergmg democracies of the former 
Sowet Umon Ths area comprised a number of actiwt~es designed to foster greater 
collaboration, coordmat~on and exchange of knowledge and experience among all the 
partlapants--consultants, USAID offic~als and counterparts--m the techcal aspects of 
legal reform, andlor to encourage the development of models and modules whch could be 
applied m more than one country In perforrmng ths function the Regonal Contract 
designed discreet projects to correspond wth the overall areas of emphasis of USAID rule 
of law programng m the NIS--legslatwe drafting, judiclal reform, law schools, reform 
of the cnmnal justlce system and support for the evolut~on of civil society For purposes 
of thls report, these are broken down into the follomng five actiwties 

1 model code drafting, 
2 conferences, semnars and colloquia, 
3 orgamed cnme centers, 
4 small grants program, and 
5 Rule of Law newsletter 

The second function of the Regonal Contract was to assume a logstical, coordinating 
role Because there were several different rule of law projects m the NIS besides the 
Regonal Contract--in Russia (the Russia Contract awarded to ARDIChecch), Ukraine, 
Belarus and Moldova (the Slavlc Contract awarded to ARDIChecch), Kazakhstan, 
Kyrgyzstan, Tajlhstan and Uzbelustan (the Central Asia Contract awarded to Chemomcs, 
Inc )--and because overs~ght responsibility and COTR authority was spht between 
Washmgton, DC and the vanous field rmssions, there was a large need for a central, 
coordinatmg umt The Regional Office was tasked wth perfomng thls role, worlung 
closely mth USAIDAVashmgton staff There were three main actiwtles that fall under ths 
category and are descnbed in the sectlon below 

1 servmg as a focal pomt for comrnumcation between USAIDAVashmgton and the 
ROLC project offices m the field, 

2 prowding logst~cal support for the Contract field offices and for 
USAIDIWashmgton, and 

3 serving as a repository of information about all donor act~vlty m support of rule of 
law in the NIS, specifically by buildmg a donor database 

Because a chronological narrative of steps taken, problems encountered and results 
achleved can be found in the quarterly reports, the summary that follows w11 not attempt 
to repeat such detad, nor to adhere stnctly to a sequential description Rather, a bnef 



discussion of each of these issues--progress, problems, results--1s prowded for the purpose 
of hghllghtmg lessons learned 

Methodology for Development of Rule of Law 

Model Code Draftmg 

AU of the countnes of the Newly Independent States faced the same problems and 
obstacles m regard to developmg new legal codes--commercial, civd and crrrmnal--to 
replace old Sovlet law no longer suitable to the new conditions of democrat~c market 
economtes A complete lack of expenence and knowledge of the lund of legslatwe 
framework required, coupled wth an urgency of tune, made ths  an mportant area for US 
assistance to make a substantive contnbution dumg the transition Each country was 
movmg fiom the same Sowet structure to a simlar market enwronment, yet each was a 
sovereign nation wth its own specific concerns and requirements Not surpnsmgly, 
Russia led the way m developing new codes, but it was not polltically acceptable for the 
newly independent countnes to simply adopt the Russian codes Thus, the donor 
commumty, worlung in concert wth the Inter-parhamentary Assembly of the 
Commonwealth of Independent States, chose to support worlung groups whch would 
develop model codes, whch could then be made avadable for use as a base, to be adapted 
as necessary by indiwdual countnes 

Cooperatwe efforts between top experts m the Uruted States, Western Europe, and the 
Newly Independent States to develop a market-oriented model civd code and other model 
legslation prowded a key legal element m the ongoing transformation of the former Sowet 
republics from command economes to fiee market economes The ROLC effort wth the 
worlung groups allowed concentration of resources for the development of one hgh 
quality and firmly market-onented code Ths would lead to uIufication of many areas of 
busmess legslatlon and to simplification and facilitation of trade and mvestment in the 
emergmg market economtes 

Moreover, the development of worlung relationshps with the vanous delegates provlded a 
cross-natlonal perspective on different types of assistance needed by drfferent republics 
With ths  knowledge the ROLC was able to modify design pnnciples to move ahead wth 
drafting assistance to worlung groups in mdlvldual states A successfiil model for 
institution bulldmg was developed and adapted to indiwdual countnes, which fbrther 
contributed to the conceptualization of a consistent methodology for donor assisted 
transitional development m the NIS To facihtate commumcatlon among the consultants, 
draRers and delegates to the worlung groups, the ROLC prowded hardware and electromc 
commumcations capaclty llnlung colleagues to each other wthm the NIS and wth those m 
the Umted States and Western Europe 

By summer of 1995, the first five ROLC drafting sessions produced fhshed drafts of parts 
one and two of the model clvd code, receivmg the endorsement of the Inter-parliamentary 



Assembly of the Commonwealth of Independent States The ROLC worked closely wlth 
the Centre for International Legal Cooperation The Center for International Legal 
Cooperation was an important partner in ths effort for at least two reasons Flrst, the 
Netherlands was the country in Western Europe wth the most contemporary clvd code 
The Dutch Clvd Code went mto force in the early 1990s, after decades of work and 
debate The expertise that was developed m the Netherlands was fresh and impressive 
The ROLC recruited US experts to fill m the holes on areas m whch the model code 
worlung groups wanted to Incorporate the US approach Second, these workshops m the 
Netherlands were more convement to the former Sowet Umon Bnngng experts to the 
Netherlands for a few days proved more attractwe and economcal than bmgmg groups to 
the US The New York Umversity Law School, under a subcontract, prowded 
bibhographc and techcal assistance to persons and mstitutions engaged tn the draftmg of 
the model ciml code as well 

Two semnars were held in whch ten of the former Somet republics attended The Leiden 
conferences were marked by a growng mterest m collect~ve draftmg efforts Follow up 
discussions with md~vldual delegations also laid the groundwork for expansion of 
legslatwe drafting and judicial traimng modules whch could be tadored to spec&c 
country cucumstances 

Dunng 1995 the US State Department made a policy dec~sion that the US would no 
longer provlde any support to structures wlthm the Commonwealth of Independent States 
("CIS") Ths led dlrectly to the temnatlon of ROLC's fi-u~tkl relationship wth the Inter- 
parliamentary Assembly of the CIS, and thus to the important work on the development of 
model codes In part thls reflected sensitivity w t h  the US foreign pol~cy world of the 
imphcations of using newly enacted Russian legslation as a starting point for legal 
frameworks of the Newly Independent States Thus, by February 1996, the imtial work 
with the model ciml code was completed, and the focus turned to the development of 
national codes m indimdual countnes 

The area of judmal traimng was a hndamental component of the ROLC's work under the 
Regonal Contract The ROLC momtored the implementation of the judicial traimg 
programs wth the courts of general jutlsdictlon and commercial courts m Russia and 
Ukrame After its imtial successes In Russ~a and Ukrame, the ROLC, developed 
approaches for other counttles under the Regional Contract At one of the Le~den 
conferences, Keith Rosten, who was then still worlung wth the courts in Russ~a met, 
along wth Davld Bronheim, the Project Director at the time, wth delegates fiom other 
countnes These discussions led to the launchmg of traimng programs m Kazakhstan and 
Kyrgyzstan, discussed in the section on Central Asia below 



Conferences, Semrnars and Colloquia 

Throughout the Contract penod, and especially in the penod immediately following start 
up and moblluation, the ROLC sponsored and/or hosted conferences, semmars and 
colloquia whch tracked pohtical and legal developments in the NIS on issues of legal 
reform, orgamzed crune and the ongolng experrence of multdateral donor assistance m 
facditating the transition to rule of law m the NIS These were successfhl and important 
because ROLC was able to make top experts m the field avadable to USAID, Department 
of State and other donor orgamzations By bnngmg together experts who had conducted 
ROLC trmmg programs on both national and regonal scales, the ROLC was able to 
prowde USAID and others wth a cross-national perspective on cntical elements of legal 
system reform throughout the NIS 

Organued Crrme 

From the outset it was recogmzed that the growlng cmahzation of soclety and 
economc actiwty m the NIS posed one of the most senous threats to establishment of the 
rule of law and the mechmsms of an open and transparent market At the same tune ths 
was clearly seen to be one of the most problematic areas m whch ROLC would operate, 
gwen the enwonment of corruption and the mtense interest of US law enforcement 
agencies, particularly the Department of Justice There was some terntonal sensitiwty 
among the vanous players Thus, at the outset a cautious approach was taken, as the 
ROLC worked to facilitate the exchange of information between the many mterested 
parties The formation of w o r h g  groups was encouraged, wth the ROLC often talung 
the lead in orgaruvng and sponsonng semnars dumg whch different constituencies 
wthm the cnmnal justice commumty could begin to work together and agree upon, If not 
a methodology, at least a course of action Early on in the Contract a number of steps 
were taken to establish w o r h g  relations between key figures m the Amencan c m n a l  
justice cornmumty and counterparts in the NIS Throughout the Contract ROLC 
continued to supply USAID wth important dormation on orgamzed cnmnal activlty and 
corruption in the NIS, as well as to respond to specific requests for information on 
specialued topics of interest to USAID and the Umted States Government concemng 
cnme, orgamzed cnme, and reform of the cnmnal justice system in the NIS 

Small Grants Programs 

All of the three USAID contracts awarded to ARDKhecch for rule of law programs in 
the NIS recogwed the need for programmatic mtiatives designed to support and promote 
the evolution of civd society in the region as the underpimng for effective rule of law 
Such programs generally mvolve a grass roots approach--that is, they are centered on 
ways to Increase the participation of the cituenry m building the foundations of rule of 
law Ths ranges from public education efforts, to support for free media to support for a 
wde range of local NGOs that can advocate for change and increase the demand from the 
population for a furer, more transparent legal system 



Both USAID and the ROLC agreed that ths type of work is often best done by US 
NGOs, PVOs, umversities or other public interest groups that can build lasting 
partnershps and mentonng relationshps with local orgamzations Thus each ROLC Rule 
of Law contract prowded for a small grants program through whch a diverse range of 
orgamzations could receive fbnding Because of the nascent state of almost all NGOs m 
the NIS, and because of the almost complete lack of mechanisms and premous eupenence 
wth foreign assistance, it was decided that all grants would be made to US orgmations 
These groups would rn turn finance local activities and as appropnate prowde fbndlng 
dlrectly to local counterpart organizations 

The Regonal Office played a key role m all three small grants' programs For the Russia 
and Slaw Contracts the Regional Office prowded consultat~ons and guidance for the 
design of the programs The office provlded support wth outreach, advertisrng and other 
necessary steps up to and including preparations for panel rewew, dehberatlon of 
apphcatlons and prowsion of recommendations to USAID for final evaluation and 
approval Once grants were awarded the Regional Office contmued to play a cntlcal 
supportmg role with regard to financial and admuustrative management, as descnbed in 
section 111 above 

The Reglonal grants program was designed to support projects that were actwe m more 
than one former Sowet republic and/or that were designed to lead to the development of 
model programs and approaches wth broad apphcabihty throughout the regon In all 
eleven grants were awarded, totahg $2,23 8,4S 8 The most wsible and important grants 
are descnbed bnefly below 

Freedom House Ths grant was designed to undertake a program of "Law in 
Action," encompassing a number of research, t r a m g  and public education 
~mtiatives in cooperation with the Andrei Sakharov Center and other human nghts 
orgamzations In Russia, Ukrame, Belarus, Arrnema, Moldova and Kyrgyzstan 
Achevements mclude a human nghts photo exhlbit deahg wth the e t h c  
conflicts of the NIS, a Human fights Advocates telewslon senes, and a senes of 
brochures entitled "You and Your fights " A human nghts mssion to Chechnya 
sponsored by Freedom House helped to forge w o r h g  relationshps between 
nascent NGOs and human nghts orgamzations m Russia, as well as to create 
stronger tles wth human nghts orgamzatlons in the rnternational comrnumty 
Perhaps most ~mportantly, Freedom House successfblly mentored the Sakharov 
Foundation to become an efficient and sawy Russian non-profit orgamt~on,  
capable of managing ~ t s  own &am wth future donors, pubhc and pnvate 

International Foreign P o l q  Association Ths grant included local partners at 
Moscow State Umversity and Tbhsi Business School It supported a cross 
republic/cross disciplrne alternative dispute resolution tramng program rn Russia 
and Georgia More than 130 Georgans and Russians were trained m ADR 



techmques In their final report the IFPA gave documentary ewdence of the 
sustainab~lity of their activities under ths grant ADR traimng continued (by 
indiwduals trained under ths program) wth a specific focus on the attempt to de- 
escalate ethmc tensions in Georga 

Social Saence Research Council Ths grant worked wth the Russian Science 
Foundation to support political science workshops m Russ~a and Ukrame Two 
workshops successfblly introduced Western scholarship and techmques m political 
science to a developmg commumty of scholars m the NIS 

Network for East-West Women Thls grant was a partnershp wth the Moscow 
Center for Gender Studies to support the development of the NIS legal fi-amework 
m Russia, Ukraine and Kyrgyzstan A conference was sponsored tn Saratov, a 
major trainmg handbook was produced and translated, presentations were made 
before Duma comttees  and a gender cumcula was developed for law school 
programs m Ukrame Computer and modem donations and e-mail t r m g  were 
prowded for the d~ectors of the Russian Legal Commttee and the Saratov 
Association of Women Lawyers 

Leawe of Women Voters Education Fund Thls grant teamed wtth the Moscow 
Center for Gender Studies and the Ukraman Center for Women's Studies to 
support a grassroots mternshp program for emergmg women leaders m Russia 
and Ukraine Thls program famliamed NIS women wth issues related to local 
democrattc governance 

The small grants program was wound down at the beg img of 1996, and by Apnl of 
1996 most of the grant admmstration was being handled by ROLC's field staff The 
position of Grants Manager was d~scontmued Attached at Appendix A is a 11st of all 
grants admstered under the Regtonal Contract 

ROL Newsletter 

In response to the Regional Contract's mandate to facihtate the development of a 
methodology on the use of US assistance to promote the evolution of rule of law in the 
NIS, it was decided in the first quarter of 1995 to pubhsh a ROLC newsletter The goal 
was to produce a penodtcal on legal reform Issues reflecting the challenges faced not only 
by the legal practitioners and proponents of law reform in the NIS, but also the 
complexrties faced by donors attempting to cooperate wth the indiwduals and institutions 
engaged in the transition of the NIS to market-based societies The Rule of Law 
newsletter provlded a focal point for ideas on the dtrection, lrnplications and consequences 
of law reform and the pohtical and inst~tuttonal developments in the NIS Issues focused 
on legal educat~on in the NIS, pnvatlzation, constitutional tnbunals and the procuracy, 
among other subjects 



The newsletter was produced regularly through the penod of the Contract Eleven issues 
were pubhshed, some as long as 20-30 pages Contributions and articles were submtted 
by a wde range of participants, lncludrng ROLC consultants and staff members, other 
indimduals wth a broad range of expenence m legal reform in not only the NIS, but also 
Western and Central Europe, and host country nationals who were Intimately lnvolved 
wth the process of legal reform m the region The newsletter was wldely distributed to 
US governmental agencies, to msslons in the NIS, to US academc cwles and NGOs, to 
European orgarnations and to the many actors lnvolved m varrous aspects of post-Sowet 
affms Issues of the newsletter are attached as Appendix B 

Coordmataon, Communrcataon and Logzstacs 

Loglst~cal Support for F~eld Offices 

The Regional Office played a cntlcal role m supportmg the Russia and Slaw Contracts, as 
well as the field offices in Almaty, and Bishkek, and programs in Yerevan and Tbihsi 
Regular fax and emad cornmumcations were established with the field offices early on 
Procurement for the field offices and later the program recipients was largely handled out 
of the Regonal Office, as was all contractmg and travel p l m n g  for US-based 
consultants All logistics for the assessment teams, including those for Russia and 
Ukrame, were handled out of the Regional Office The US-based staff traveled fkequently 
to the field offices, prowding logstlc and programmatic support The teams helped 
complete actlvity design documents and final drafts of the actlon plans for the Russia and 
Slam Contracts, and held continumg discussions wth both USAID and host country 
counterpart orgatllzations concemng terms of assistance 

Most of the admmstration of the grants programs for all three programs was done in the 
US Ths included advertising, evaluation, award and oversight, particularly financial 
management Ongoing momtomg was largely performed in the field, where the actlvlties 
took place, but the Reglonal Office held regular consultations with regional grants 
managers, wluch ranged fkom grants program development to advertising and applicat~on 
evaluation procedures 

The log~stics function was cntical to effective start-up m the field The Regional Office 
performed ths  role at a tlme when there were very few systems ln place and very httle 
expenence tn travelmg and setting up operations m the former Sowet Umon Certamly the 
ROLC became more efficient dumg the second year and beyond, durrng whlch tune 
logistics rightfully dropped to a secondary function Throughout the Contract, 
admmstrative support for a wde range of acttwties continued to be promded ln 
Washmgton In sum, whle the logstics role became less wsible it did not become less 
necessary It was particularly Important in the NIS to maintam strong logistical support 
for field staffwho confronted problems not encountered in other developmental contexts 



Link between USAID/Washington and ROLC F~eld Ofices 

Throughout the Contract, and particularly dunng the early penod, the Regional Office 
served as the link between USAIDTWashngton and ROLC field offices Weekly meetings 
with the Waslungton, DC based COTRs were held, and regular wntten reports were 
dissemnated Quarterly reporting was also done out of the Regional Office, based on 
regular commumcation wth s t a m  the field Ths allowed field personnel to concentrate 
on program implementation wth the benefit of information from both ROLC and USAID 

In addition, the Regonal Office provlded continuing support on developments m the NIS, 
including valuable lnformation concemg the nature and types of c m a l  activity In 
general, the Regonal Office served as a cornmumcation center between 
USAlD/Washgton and the ROLC field offices, and the principal source for the 
dissemmation of pertinent information and guidance for the successfid management of rule 
of law activities in the NIS 

The vmous contracting mechamsms for rule of law programs m the NIS, coupled wth the 
spht responsibihties between USAID/Washngton and the field mssions, assured that 
effective coordination and commumcation would be an issue, and necessitated a focus on 
facilitation The Regonal Office was the natural place to house ths  function, gven its 
dlrect commumcation wth all but one of the rule of law field offices (the exception was 
Chemomcs m Central Asia) and its location in Washngton, DC For the most part ths  
was an effective solution to the problem, and the Regonal Office was a wbrant hub for 
ROLC activlty in the NIS However, it became problematic in cases where roles were not 
clearly defined W e  tensions between headquarters and the field are a normal part of 
development work, these were exacerbated, espec~ally in the case of the Russia Contract, 
where USAIDrWashmgton struggled with USAID/Moscow over programmatic control of 
the rule of law portfolio Ths led to a situation of crossed alhances, where 
USAID/Washmgton enhsted the Regional Office to buttress its role, wlule ROLC 
personnel m Moscow answered to US AID/Moscow The confbsion and at times outnght 
ammosity that resulted benefited no one, certainly not the cause of developmg rule of law 
in the Russian Federation In time, as COTR authonty was unambiguously transferred to 
Moscow, the situation resolved itself, but not before leavlng a residue of distrust between 
the vanous players that was never hlly to dissipate 

Development of Donor Database 

The Regonal Contract provided for the establishment of a donor database to house 
comprehensive lnformation about all efforts to promote the development of rule of law in 
the NIS to better coordmate all actiwties and to avoid duphcation of efforts, between 
USAID, other US Government and other donor supported programs In Apnl of 1994, 
the ROLC entered into a subcontract agreement wth ASET Consultants, Inc , to gather 
information on rule of law actiwties m the NIS, including projects hnded by the US 
Government, foreign governments and the NGOIPVO comrnuruty ASET, a Gray 



Amendment firm wth pnor expenence gathenng information on Rule of Law programs in 
the NIS, had offices throughout the regon, including Kev and Moscow The cost of 
setting up the database was shared by the Russia and Slavlc Contracts The US 
Department of Commerce's National Technrcal Information Servlce (NTIS) was 
contracted to house and electromcally dlstnbute the Rule of Law Donor Database through 
the Rule of Law-NIS Library of Files on FedWorld for a two year penod 

By November of 1994 the ROLC had completed the most comprehensive survey of donor 
related assistance to the rule of law m the NIS to date, and made lt wdely avadable 
electronically A senous of procedures, mcluding regular mahngs and follow-up were put 
in place to assure regular updating to keep the database current In the early period the 
existence of the database produced unportant results Information received fiom the 
International Center for Legal Cooperation concemg commercial draRmg efforts m the 
NIS created an opportumty for collective efforts m model code drafting, discussed in 
detail above Momtormg of donor assistance also identdied tax law as an important area 
for foreign assistance, and, finally, information supphed by other donors has allowed the 
ROLC to create relationships wth other organizations, such as the Department of 
Justice's efforts to develop programmmg in response to orgamed cnme 

Unfortunately, use of the database declined sigmficantly after the fist year, for a number 
of reasons One of these was the failure of the donor commumty to prowde information on 
their actlvlties in a tlmely manner or to update information once lt was uploaded Second, 
the number of major donors ldentifjmg themselves as supporting rule of law actlvltles was 
decli~ung, whde the number of NGOs supporting relatively small projects (under 
$100,000) grew rapidly The decision was made, wth USAIDs concurrence, to de- 
emphasue the donor database rather than to red~rect the effort toward the very ttme 
consumng task of gathenng information about the numerous NGO civd soclety projects 

At the same time, the need for the donor database as a coordinatmg mechamsm for ROLC 
had been satisfied Dunng the first two years of the Contract, the ROLC became very 
knowledgeable about all the major donors and their actlvlties m the regon, and became 
active as a coordinator of these efforts Thus the donor database was no longer needed 
At the end of 1995, the ROLC recommended to USAID that thls activlty be d~scontmued 



N Fleld Offices and Programs 

The Regional Contract also developed programs to prowde support in creating legal 
~nfrastructure in particular regions The only area specifically contemplated m the 
Regonal Contract for field actiwties was m the TransCaucasus, but as the success of the 
ROLC's programs became known, the USAID Mission m Almaty, Kazakhstan, tapped 
mto the Contract to create a sigtllticant program to support trauung of legal professionals 
m commercial law Thls section addresses the Central Asian field program first and then 
discusses the programs m the TransCaucasus 

Central Asza 

The Office of Market Transition for the Central Asia repubhcs programs designed a 
comprehensive commercial law program in the summer of 1995 One of the major 
components of the Commercial Law Program was t r a m g  support for legal professionals 

The actiwties whch the ROLC had undertaken m other NIS countries demonstrated the 
capacity to fill the particular needs of the program The Mission therefore tapped the 
ROLC to develop and implement ths substantial regonal program m Central Asia on 
tramng of legal professionals in Kazakhstan and Kyrgyzstan The program was 
commenced in late 1995 

The program was conceived to ensure that the new commercial legslatlon drafied wth 
USAID assistance would be competently applied by core legal institutions Thls program 
was a recogmtlon that the goals for pnvatlzation and economc restructunng and those for 
democratization and the rule of law were complementary and mutually supportive The 
mechamsm to further both economc restructunng and democracy goals was to support 
and strengthen emergmg legal institutions m Kazakhstan and Kyrgyzstan 

The resulting program was a cooperative effort between the Office for Market Transition 
in Almaty, and the Office of Democracy and Governance m Washngton, DC The 
ROLC's actlwties in Kazakhstan and Kyrgyzstan were conducted under the auspices of 
the Commercial Law Project of USAD in Almaty, Kazakhstan Ths project addressed 
the need for a legal enwronment that supported further pnvatlzation and the conduct of 
pnvate enterpnse m Kazakhstan and Kyrgyzstan When the program was commenced, 
new commercial and civd legislation that was essential for a transition to a market 
economy in Kazakhstan and Kyrgyzstan had already been adopted Effective 
implementation of the new laws, however, requlred extensive additional effort USAID 
acknowledged that the legal scaffolding for the new market order could only be as sound 
as its weakest joints--and those were the justice system professionals, especially judges 
The best-crafted laws were empty words lf they were not reliably, consistently, and fairly 
applied 

The new commercial laws prowded for completely new forms of economc activtty and 



social relations and embodled principles consonant with a market economy that were 
stnhngly different from socialist antecedents Those laws could not be applied effectively 
unless and until the local judiciaries and professional bar understood them At the same 
time, indigenous tramng programs in Kazakhstan and Kyrgyzstan had collapsed along 
wth the Sowet Umon The ROLC' s imtial work was conceived and designed to address 
ths urgent need to prowde traimng to legal professionals in the new commercial and ciwl 
laws necessary for a market economy to function, and sunultaneously to lay the ground for 
the local development of modern programs of continumg legal education that would 
sustam that effort and help create the hnd of legal system that ultmately is necessary for a 
sustamable market economy 

Over the two years of its work under the Regonal Contract m Central Asia, the ROLC 
developed and carned out a broad range of tranmg programs for legal professionals The 
ROLC developed and carned out its traimng programs to foster the development of local 
t r m g  capacity and thereby create the basis for self-sustamg programs and for ongomg 
mstitutional development generally The trauung activities orgamzed by the ROLC were 
planned and camed out under a model that contemplated three phases of traimg Each of 
these three phases m descnbed m more detail below 

Three Phase Program Des~gn 

Phase One Trazn the Trazners 
In Phase 1 ,  core groups of trainers for each professional group received instruction in the 
design and conduct of traimng programs from US t r a m g  mstitutions, wth speclal 
emphasis on the presentation of core commercial or economc cnme subjects The ROLC 
selected small groups, no more than five from each country, to bnng to the Umted States 
for traimng The purpose of ths  Phase was to 1) acquamt the participants wth modern 
pedagogcal methodology, 2) acquaint the participants wth their counterparts in the US, 
3) prowde an ovemew of core legal subjects, 4) introduce new professional development 
topics to the participants (for judges, for example, these subjects mcluded judicial ethcs, 
the role of the judge in a democratic society, judicial admstration, and smlar 
profession-speclfic topics), 5) plan for follow-up activities 

The ROLC mtroduced vanous Phase 1 participants to ther counterparts in the Umted 
States, either judges, attorneys or prosecutors These were the people m whom the 
ROLC mvested money, time and energy These were the people who ran the programs 
when they returned 

Phase Two General In-Country Semznars 
In Phase 2, the core trainers who had undergone tralmng m Phase 1 conducted for theu- 
colleagues m-country general semnars in commercial legislation and professional practice 
or economtc cnme subjects, as applicable, wth the support and participation of techmcal 
assistance providers from the US t r a m g  institutions as well as elsewhere These 
semars  generally went from 1-2 weeks m the capital clties of Kazakhstan and 



Kyrgyzstan 

The second phase of the program included US participation to provlde discipline and 
support to local structures The ROLC did not want to overwhelm the program wth 
interpretations or translations of US laws and regulations, but stnved to provlde a 
backdrop or a settrng for the local presentations If the local component of presenters was 
appromately seventy percent, complemented by thlrty percent of Western lecturers, 
judges or attorneys, the programs would not overwhelm the host country participants, and 
the abhty of the audience to absorb the matenal was enhanced considerably 

By the tune the program reached Phase 2, the number of people affected was much hgher 
than in Phase 1 After the ROLC7s first program in Kazakhstan, word got out about the 
effectiveness of the program, and for the second program participants traveled m from 
throughout the country on thelr own money to attend the semmar on commercial law for 
attorneys As many as eighty people came to the semmar, almost half of them from a 
thousand to fifteen hundred mdes away, because they had heard about the semmar Their 
appetite for legal mforrnation was very great and the sermnar filled a need The ROLC 
demonstrated that, wth our local counterparts, we could run a program that was wable 
and sustamable and that could prowde Important information Even though there may be 
only fifty to seventy people at these semnars, the matenals produced for the sermnar were 
copied and distnbuted in their home regions 

Phase Three Concentrated Semznars 
In Phase 3, the ROLC produced and held concentrated workshops for judges and 
attorneys devoted to emerging issues m commercial law that both provided a 
comprehensive grasp of the subject matter and made use of local instructors trained by the 
ROLC The final phase was what were called concentrated semars, because they were 
short, approximately 1-2 days for small audiences throughout the country The ROLC 
relied pnmanly on local professionals to teach local law to local audiences These 
semars  were orgamed quickly In Kyrgyzstan, w t h  srxty days after the enactment of 
Part I of the civd code, over one-thlrd of all the Kyrgyzstaru judges attended a semnar on 
the civd code 

Concentrat~on of the Flrst Year Target on Commercial Law Tramlng 
for Judges, Attorneys and Other Legal Profess~onals 

The first year of the Tramng Project was devoted to t r m g  judges, attorneys and other 
legal professionals to commence the process of developmg a judiciary and bar competent 
for lltigatmg and adjudicating commercial dlsputes The ROLC tramed a core set of 
judges fiom both Kazakhstan and Kyrgyzstan at the National Judicial College ("NJC") on 
core commercial topics and tramng methodology Along wth US judges and other US 
legal experts, these Kazakhstaru and Kyrgyzstam judges are now tramng their colleagues 

Dunng the first year of its work, the ROLC also worked closely with the Practicmg Law 



Institute ("PLI") in the US, developing and carrying out traimng programs for attorneys in 
commercial law, with an emphasis on traimng local trainers (Phase 1 traimng) and holding 
large and extensive model semnars that provlde a general introduction to the mynad of 
new commercial and civll laws being adopted (Phase 2 traimng) 

Concentration of the Second Year. Expansion of Program to 
Economic Crime Adjudication for Judges and Procurators 

Dumg the second year of its actiwty the ROLC expanded upon the base created dunng 
the first year of its work and, m close collaboration wth local counterparts, oversaw the 
development of tramng programs consistmg of concentrated semmars for judges and 
attorneys on commercial law subjects The ROLC carned out a senes of concentrated, 
intensive semmars devoted to concrete, specrfic areas of commercial and civil law wth an 
emphasis on makmg the new laws work (Phase 3 tramng), and carrymg them out in a 
manner that helped local counterparts institutionalize the traimng programs 

Dumg the second year, the ROLC was given the additional task of developing and 
carryrng out a simtlar program on economc cnme matters wth the local judiciar~es and 
procuracies Economtc cnme posed a threat to the pnvatlzation of state-owned assets and 
the transition to a market economy that was underway in Kazakhstan and Kyrgyzstan, if 
c m n a l  elements were to play a major role in the emergmg pnvate sector, that would 
adversely affect the legitimacy of new states and governments and the operation, and 
pubhc perception, of a market economy The expanded focus of the Commercial Law 
Project was recogmtion of the fact that commercial law is compnsed of two mextncably 
intertwmed areas of the law -- civd legslation and c m a l  legslation, and that the 
development of a pnvate sector depends on the legal infrastructure and enforcement 
mechamsm for both aspects of commercial law 

Dumg the second year, the ROLC developed and c m e d  out (1) a t r a m g  program in 
economc cnme for core groups of local procurators who then served as trainers for their 
colleagues, and (2) a general traimng program for judges The ROLC developed the 
program wth the local procuracies and judicmnes, along wth the Umted States 
Department of Justice ("the DOJ"), the Amencan Prosecutors Research Institute 
("APRP') and the NJC The ROLC also facilitated the efforts of the DOJ to explore wth 
the local procuracles Independently the prospects for its own program of collaboration and 
tramng in Kazakhstan and Kyrgyzstan 

Concentration of the Third Year Expansion of Program to Court 
Reform 

As the program entered ~ t s  thlrd year, the program continued to concentrate its efforts on 
institutionallvng its commercial law traimng and t r a m g  on economc c m e  for judges, 
attorneys, and procurators The traimng activities hghlighted senous structural 
deficiencies in the court system as a whole A market economy can hnction only where 



there is an independent, profess~onal judiciary workmg in an efficiently managed judicial 
system The ROLC's program in judicial reform and judic~al admmstrat~on was des~gned 
to address the structural impediments to the effectwe fhctiomng of the judicial systems in 
Kazakhstan and Kyrgyzstan 

The judlcianes in these countries suffer from severe problems in management and 
admmstrat~on that hearken back to thew Sowet past and to the stunted roles the courts 
played m the Sowet system Current local admuustrative practices, expenence and 
capabhties were not commensurate wth the larger role that the judicial system must play 
in a democracy and a market economy, and the judlcial system would not develop as a 
full-fledged, mdependent branch of government and fulfill the fbnctions required for 
democracy and a market economy unless and until these problems were resolved 

Thls component of the judicd professional~zation program concentrated on two major 
areas (1) management and orgaruzational aspects of effective judicial admmstrat~on, and 
(2) thelr lmphcatlon for fostemg an mdependent judiciary The ROLC used the program 
to educate the judges themselves about adnumstratlve Issues and to spur them to take a 
more actwe role m runrung thew judicial system and secumg judic~al mdependence The 
program desegregated the funct~ons of the judlc~ary into its constituent fbnctions and 
created workshops centenng on those hnctlons Three senes of programs were planned 
The first held in 1997 was devoted to budgetmg and finance Issues, as well as secunty, 
space and facilities The second held m early 1998 was devoted to relations wth other 
branches of government, long range planrung and strategy, jud~c~al resources, and media 
relations 

Each of these programs consisted of a workshop in the US or Europe, conducted by 
officials of the Adnumstrat~ve Office of the US Courts (the "AO"), and the Muustry of 
Just~ce of the Netherlands along wth Dutch judges and US judges (under auspices of the 
International Comnuttee of the Judicial Conference) Each workshop outside the country 
was followed by a workshop m-country to address specific, related local lssues The 
ROLC used these senunars to gather broad-based support fi-om the parhament, the 
president's office, the m s t n e s  and the judiciary to plot a reform strategy for court 
admmstration and the jud~cial system 

The ROLC's Local Partner Inst~tut~ons In Kazakhstan and the 
Kyrgyz Republ~c 

Partners Insfrtutzons zn Kazakhstan 
Miustry of Justlce Dunng the first year of the Trainmg Project, the ROLC worked wth 
the Mimstry of Justice, pnmanly at the level of the Flrst Deputy Mimster The Mmstry 
had the authority for the admmstrat~on of the courts, including trauung ofjudges at the 
oblast and the local levels The Mtn~stry authomed the release of judges fi-om their duties 
to attend the trairung senunars Dunng the first year, the Mmstry also provlded limted 
financing to support reg~onal concentrated sermnars The ROLC worked closely wth the 



Deputy Mmster of Justice, until h s  departure in early 1998 At that time, the situation 
changed dramatically upon the remtalization of the Judicial Tramng Center (see below) 
Over 1997, the Umon of Judges wth the support of the Supreme Court, took the imtiative 
m orgamzing and supporting judicial traimng financed by the ROLC It struck a modus 
vzvendz with the Mmstry of Justice and played a leading role m t ramg,  a development 
whlch the ROLC welcomed 

Judicial T r a m g  Center The Judicial Traimng Center under the h s t r y  of Justice 
replaced the Kazakh State Law Institute, under the auspices of which the ROLC 
conducted traimg m its first year (1996) At the tune that the fbndmg under the Regonal 
Contract was exhausted, the Tramng Center was expected to assume Increasing 
responsibihty for developing and conductmg permanent t r m g  programs It is expected 
that after the end of the Regonal Contract, the Trauung Center will be fbnded pdrtly wth 
proceeds of a World Bank techrucal assistance loan 

Supreme Court The Supreme Court has been an mstitution m transition In November 
1995, the Supreme Court absorbed the commercial courts Early m 1996, the Char of the 
Supreme Court was removed from his position for allegedly acceptmg bnbes In rmd- 
1996, the judges of the umfied court system were requlred to undergo requalrfication to 
remam on the bench, and many of the judges were forced to step down fiom the bench 
The chairs of the oblast courts were recently appomted (1996-97) 

Despite these changes, the system of courts continued to function to interpret and apply 
the new laws The Supreme Court sitting atop the judicial system was a major partner m 
the ROLC's actiwties The Supreme Court m Kazakhstan is diwded into five collega 
The three collegia whch were targets of the ROLC's efforts were the Collegum for Civd 
Cases, the Collegium for Commercial Cases, and the Collegwm for C m n a l  Cases 

Dunng the last year of the program under the Regonal Contract, the Supreme Court in 
conjunction wth the Umon of Judges showed great support for the ROLC's work and its 
collaboration wth the Umon of Judges Judges fiom the Supreme Court were trdiners at 
the general semnars in Almaty as well as the concentrated semmars m the regons 

Umon of Judges The Umon of Judges, whch was formed m Fall 1996 wth the help and 
support of ABAfCEELI, became a very active and engaged partner for the ROLC in its 
judicial tramng actimties The Umon, whlch worked very closely wth the Supreme Court 
(its President is the Chef Justice) played a direct role in orgaruzmg and facihtating the 
ROLC s judicial traimng actimties and assisted the ROLC m a wide vanety of ways 

Adilet Law School Adilet Law School was one of only a few accredited pnvate laws 
school in Kazakhstan and established a reputation as simultaneously the most acddemcally 
ngorous and the most progressive law school m the country It spec~ahzed m the teachmg 
of commercial law topics, and attracted the most hghly qualified and bnghtest teachng 
talent in the country to its faculty Adilet performed superlatively in the first cycle of 



attorney traimng sermnars and assumed the lion's share of cumcular and logistic 
orgamzation Adilet demonstrated its firm comtment to continuing legal education for 
professionals and has made good its intention to create a traimng center for continuing 
legal education, to whlch the ROLC contnbuted seed funds for physical development of 
the traimng space Adilet played a central role in molding the attorney t r a m g  actiwty, m 
conjunction wth the Association of Lawyers of the Business World (Commercial Lawyers' 
Association ) 

The ROLC tapped into Adilet's geographc capabilities to hold semars  outside of 
Almaty Adilet's branches in Dzhambul and Akmola served as orgamwng sites for Phase 3 
sermnars held in the summer 1996 In December 1997, Addet conducted the first in the 
new series of semars  (m thls case, on natural resource exploitation) targeted on issues of 
particular concern to commercial practitioners 

General Procuracy The General Procuracy had responsibility for t r m n g  procurators 
(prosecutors) in the superwsion of mvestigation and prosecution of all types of crunes, 
includmg economc crrmes Umquely among the successor procuracies m the NIS, the 
Kazakhstam Procuracy was relieved of its direct role m cnrmnal investigations, whch was 
transferred to the investigative agencies The Procuracy enjoyed a umque status separate 
from the courts and the other law enforcement bodies and subordinate to the President 
alone Although not quite as powefil as formerly, the Procuracy has continued to play the 
major role in the cnmtnal justice system Its support was essential m successfUlly 
countenng the growth of economc cnme The economc c m e  program was successhly 
concluded wth the General Procuracy As fbnding explred for ths  program, the ROLC 
was able to work on a transition design to facilitate the Department of Justice assummg 
responsibility for traimng, wtth assistance as requested provlded by the ROLC 

Partners m the Kyrgyz Repubh 
Supreme Court and Kgher Commercial Court The court system m Kyrgyzstan dflers 
from the Kazakhstam system in two sigmficant ways First, the judicial system has gamed 
a measure of mstitutional independence, and is no longer controlled by the Muustry of 
Justice Second, despite a proposal to urufy the court systems, the courts have remained 
bifurcated, wth the Ngher Commercial Court exercising junsdiction over commercial 
disputes between legal entities, and the Supreme Court exercising junsdiction over all 
other commercial law matters (other than Constitutional questions) Judges in both 
systems adjudicate disputes involvmg commercial law issues The ROLC worked closely 
with both Courts in order to reach the wdest local professional audience Aware of the 
sensitiwties of each court system attempting to protect their mdependence, the ROLC 
proceeded cautiously, trylng to work wtth both the Supreme Court and the Higher 
Commercial Court on judicial traimng actiwties Ths approach has worked, and the heads 
of both courts supported the efforts to train the judges from both systems together 

Court Department A Court Department was established by Presidential decree toward 
the end of 1996 The Court Department became responsible for court admstration, 



judicial traimng and the execution ofjudgments From the outset, the ROLC enjoyed 
good relat~ons with the Court Department and worked wth it closely in connection with 
all of the ROLC's subsequent judicial traimng activities in order to help the Court 
Department assume and c a y  out ~ t s  own institutronal responsibilities to modernue and 
professionalize the judicial system in Kyrgyzstan As noted above, the ROLC developed a 
regronal program to provlde techmcal ass~stance in matters of judicial reform and 
admuustration 

Constitutional Court The ROLC worked closely wth the Constitutional Court The 
ROLC held two workshops for Const~tutlonal Tnbunals fiom Kazakhstan, Kyrgyzstan and 
Mongolia, and an observer fkom Uzbelustan The major emphasls of the ROLC's efforts 
wlth the Constitut~onal Courts was in adjudicating cases, which ~mpl~cate matters deahg 
wth economcs or the economy Members of the Constitutional Court also took part in a 
variety of the ROLC's other tramng actwlties, and the ROLC expects that the close 
worlung relationship formed thus far w11 continue 

Lawyers Association The Lawyers Assoc~ation of Kyrgyzstan was formed m 1995 and 
continued to be the most actlve professional orgamzatlon for lawyers and judges m 
Kyrgyzstan through the entire program m Kyrgyzstan Smce its founding, it has taken 
imtiative in advancing programs to support the emergmg practice of law by pnvate 
practitioners m Kyrgyzstan, to promote the involvement of lawyers in the preparation and 
rewew of new legislation, and to promote legal profess~onalism generally It had an active 
membershp of over 120 lawyers The ROLC worked closely with the Assoaation in 
developing and carrylng out a program of concentrated semtnars for Kyrgyzstam 
attorneys 

General Procuracy The General Procuracy has responsibility for tramng procul ators 
(prosecutors) in the investlgatlon and prosecution of all types of cnmes, includmg 
economtc cnmes As in Kazakhstan, the Procuracy enjoys a umque status, separate fiom 
the courts and the other law enforcement bodies The Natlonal Procuracy of the Kyrgyz 
Republic was an actwe, supportwe and enthusiastic partner of the ROLC, has taken 
afKrmative steps to create and develop its own traimng center and CLE program and IS 

continuing to look to the ROLC for assistance 

Summary of Programs 

Judges Commerczal law 
Dunng the Program, the ROLC des~gned and implemented two cycles of Phase 1 (tram 
the trainers) program at the National Judic~al College These programs mcluded 23 judges 
and two adrmmstrators There was a follow-up to each of these programs, dunng whch 
the NJC faculty returned to share the teachmg burden wth local faculty The Kazakhstan 
programs attracted about 105 judges, the Kyrgyzstan programs attracted about 140 
judges Each country then sponsored a series of concentrated semnars There were 
about 20 semnars in total for both countnes, attracting roughly 245 judges in Kdzakhstan, 



and 270 in Kyrgyzstan 

Judges Economlc Crzrne 
As discussed above, the program tn the second year expanded to tnclude tratmg for 
judges in adjudtcattng cases dealing with economc crtme The ROLC organtzed a Phase 1 
tramng program for both countnes, but unlike all other Phase 1 tratmng programs, 
because of hndmg constraints, the ROLC held thls Phase 1 traung program m Central 
Asia Twenty participants from both countnes took part The ROLC then held two 
general semmars in both countnes for a total of four semnars There were approximately 
80 judges tn attendance at the semnars rn Kazakhstan, and 80 judges, at the semrnars m 
Kyrgyzstan The ROLC also held a concentrated semnar devoted to economc c m e  
adjudlcatton tn Kazakhstan, at which 120 judges attended In Kyrgyzstan, the 
concentrated semnar on economc clrme attracted 25 judges 

Court Admrnzstratron and Refom 
The Program was launched tn the fall of 1997 with the Dutch Foretgn Muustry through 
the Centre for International Legal Cooperation and the Soros Foundation's Constttuttonal 
and Le~slattve Pohcy Instttute f igh  level delegations (12 total) from Kazakhstan, 
Kyrgyzstan and Mongolia attended the program at the Admmstrative Office of the US 
Courts m Washington, DC to focus on thanctng and budgeting of the courts, along wth 
tssues of secunty and factlittes The follow-up program in each country took place early m 
1998, wth about 20 people attending each semnar at whlch a US federal judge and the 
Asststant Dlrector of the Admmstrattve Office of the US Courts took part along wth  
several local judges and officials The final program before fbnding was exhausted was in 
Zutphen, the Netherlands at the Dutch Judicial Tratmng Instttute Delegattons &om 
Kazakhstan, Kyrgyzstan and Mongolta actively partictpated, along with an observer fiom 
Georga The delegattons concentrated pnmartly on issues of strategtc p l a m g  to 
formulate bluepnnts for the development of their respecttve judtcial systems 

Attorneys 
The ROLC destgned two cycles of Phase 1 programs and conducted these programs m 
cooperation wth  the Practtctng Law Instttute, the largest provlder of conttnutng legal 
education in the Untted States The ROLC selected delegattons fiom both Kazakhstan 
and Kyrgyzstan for each program, and a total of 25 participants attended the 10 day 
programs For Phase 2, members of the PLI faculty came to both countnes to share the 
burden of t r m n g  wtth their local colleagues In Kazakhstan, 140 attorneys attended 
three programs, and most of the partictpants patd to attend In Kyrgyzstan, 230 attorneys 
attended three programs The ROLC held six concentrated semnars m Kazakhstan, 
attracting 190 attorneys to these programs throughout the country In Kyrgyzstan, where 
there are fewer practicing attorneys outside the capttal, the ROLC held three concentrated 
programs, at whlch 140 attorneys attended 

Procurators 
The ROLC designed a Phase 1 program for trainers of procurators Under ths  destgn, the 



Department of Justice conducted the pnmary traimng on economc cnme issues, and the 
Amencan Prosecutors' Research Institute (APRI) conducted the traimng on teachmg 
methodology and general subjects relevant to prosecutors There were five participants 
fiom each country The ROLC then worked wth the general procuracies to design a 
program specifically for those most likely to be involved in trairung of prosecutors 
throughout the country For most of the Phase 2 general semnars for trainers of 
procurators, the Department of Justice sent a representative In Kazakhstan, the ROLC 
held four programs, at whch 240 procurators attended In Kyrgyzstan, the ROLC held 
four programs, at whch 120 procurators participated and attended 

Conshtutzonal Trzbunal 
The ROLC planned wth COLPI two workshops for members of the constitutional 
tnbunals of Central Asia Both Kazakhstan and Kyrgyzstan participated along wth 
Mongolia An observer, the head of the Constitutional Court of Uzbekistan, attended the 
second workshop The first program was in France, and the second program was m 
Hungary There were approximately 15 participants at each program 

TransCaucasus 

The other arena for ROLC field operations was in the TransCaucacus republics Unlike 
the situation in the Central Asian republics, however, where the USAID Mssion in Almaty 
provided guidance and budgetary support for ROLC's programs and where ROLC 
estabhshed two field offices, the TransCaucacus program was managed out of 
USAID/Washngton without any ROLC field presence USAID maintamed much greater 
control over the development of the program in the TransCaucacus and chose not to use 
the Regional Contract as a pnmary resource for either program design or delivery As a 
consequence, the Regional Office filled a supporting role, procunng commodities and 
some techrucal assistance under the direction of USAID 

In early 1994, the ROLC completed a prelimmary assessment of Georga to determne a 
strategy for techrucal assistance whlch would expedite the development of rule of law In 
February 1995, a fbll-scale country assessment of Georgia was completed wth the 
purpose of definmg the ROLC's activities m Georgia USAID decided to use the 
Regional Contract to support five major actiwties assistance to the Georgian Parliament, 
assistance to the Supreme and Constitutional Court, techcal support to the Georgan 
Constitutional Comssion, ciwl code drafting, and cnrmnal code drafbng 

Georgzan Constrtutzonal Commzsszon 
Dunng the early part of the Regional Contract, the ROLC provlded extensive 
consultations and assistance to the Georgian Constitutional Comssion in refimng a 
compromse draft of the proposed Constitution, a separate Bill of fights, and prowsions 
for a Constitutional Court Act 



In 1995, Prestdent Shevardnadze offered a complete draft constitution for parltamentary 
constderatton that incorporated many of the suggestions made by the ROLC The 
Georgian Parliament approved the new draft constitution that included human nghts 
provlstons and some provisions for the establishment of a Constttutlonal Court, both of 
whtch were suggested by the ROLC For the first ttme in its hlstory, the Repubhc of 
Georgta adopted a constttutton that offered human nghts protecttons 

Georgran Parlrament Internet Connectrvrty 
In 1995, the ROLC completed an evaluation of the structure, operattons and tramng 
needs of the Georgtan Parliament It was decided that the ROLC, through a grant to the 
Parhamentary Human R~ghts Foundatton, would prowde Internet connections and trauung 
to the Georgian Parltament, Parliamentary Research Servlce, Tbhst State Umverstty, 
Georga Techmcal Umversity, the Academy of Mathemattcs of the Academy of Arts, 
Tbllisi State Umversity School of Law, the Executtve Office of the Head of State, and the 
Georgtan Mmstry of Health The US Embassy was also connected Necessary 
computer and telecomrnumcattons equtpment were purchased and installed The offictal 
launch of the mternet connectton was on July 11, 1995 The mternet connecttwty was 
extended for a second year to conttnue to June 1997 

Thls project was destgned to be self-sustatntng after the two years of USAID hndmg 
Stnce the Parliament's internet service began operatmg it has been used to prowde a cost- 
effecttve and effictent means of commumcattng tnternattonally Extensive research has 
been conducted ustng the tnternet connection Thls research has been used to assist the 
drafting of cntical leglslatlon lncludlng laws to combat orgaruzed crtme and to encourage 
ethlcs m government The tnternet has been used to research c o m t t e e  structures and 
procedures, as well as parliamentary protocol 

Internet Connectrvrty to the Georgra Supreme and Constrtutronal Courts 
In 1997, the mternet connectiwty project was expanded to the Georgia Supreme and 
Constttutional Courts The work was carrted out by the Instttute of Public Admmstratton 
m Tbtltsi under the general superviston of the National Academy of Publtc Admustratton, 
a ROLC subcontractor All necessary equipment was procured and tnstalled by md- 
September 1998 Traimng was prowded for all users and network admstrators In 
October 1998, a conference was held m Tbtlist to acquatnt the key personnel of the courts, 
the State Chancellery, Mtmstnes and Parliament wtth the capabllitles of the system 
developed Prowdtng the mternet connection to the Georgtan Supreme and 
Constttutional Courts has tmproved commumcatlon and research capabdtttes tn these 
courts 

Crvzl and Crrmrnal Code Draftrng 
In conttnuat~on of the model code drafttng acttvity, the ROLC sponsored several ctwl and 
cnmnal code drafttng conferences for adoptton of the model code to Georgia In 
December 1996, a civil code drafttng conference was held to finalue Part I of the 



Georgian Civil Code In accordance wth instructions fiom USAID, the ROLC did not 
sponsor a drafting meeting to finalize the draft of Part I1 of the Georgian Ciwl Code 
Civil and cnmnal code drafting assistance was resumed at a later date ROLC m 
cooperation wth the Center for International Legal Cooperation at Leiden sponsored 
these ciwl and cnmnal code drafting conferences 

In May 1995 the ROLC completed an assessment of the prospects for US assistance to 
support the development of the rule of law m the Republic of Armema Under the 
directions of USAIDIWashgton, the Contract's activities m Arrnema consisted of the 
followlng 

Grants for Judicial and Attorney Training 
The ROLC awarded to Tara the first grant for Arrnema to conduct a judlaal conference 
The ROLC sent Justice Scalia of the US Supreme Court and Professor Robert S harlet, 
who was then on the staff of the ROLC, to attend ths conference, whch took place in 
Yerevan In July 1995 Ths conference established a firm basis for fkture workmg 
relationslups between the Armeman judiciary and its Amencan counterparts 

In July 1996, the ROLC awarded to the Amencan University of Armema Corpoi atlon, a 
Califorma benefit corporation orgamzed exclusively for educational and chantable 
purposes, a large grant to conduct a judiaal and attorney tralnmg program 

Although the program was modeled aRer the successfd programs ~n Central Asia, the 
major dlfrence was that instead of ROLC filling the role of implementing the program, 
the ROLC prowded oversight and guidance to a grantee Whde ths approach was not 
ideal for instituting substantial trairung programs, there was still sigmficant work 
conducted under the grant The program conducted a Phase 1 (tram the tramers) m the 
Umted States for both attorneys and judges There were then separate Phase 2 programs 
for judges and attorneys in Armenia conducted in cooperation wth US lecturers AUA 
then orgamzed five Phase 3 concentrated semnars throughout the country US 4TD was 
particularly complimentary of thls regional outreach 

Under the grant, AUA also subcontracted to prepare a compendium of commercial 
legislation, whch has gone through one entire pnnting of several hundred copies A 
separate manual prepared on questions and answers related to specific commerc~al 
legslation was also well received AUA prepared three videos, whch were shown at 
some of the Phase 3 seminars, and wluch prowded a basis of discussion 

The AUA grant also included the estabhshrnent of a legal resource center open to lawyers, 
judges, legslators and others The center is operating m AUKS building in Yerevan and 
promdes databases on Russian, European and US commerc~al laws and commentary The 
center prowdes important tools m the understanding and application of commercial laws 



Procurement 
In response to a request from USAID, the ROLC procured computer and other electromc 
equipment for the Armeman Standmg Comt tee  on State and Legal Issues, the Armeman 
Center on Cooperation for Development of Legislation, the Armeman Legislative 
Comrmttee, the Constitutional Court, the Mmstry of Justice, and the Yerevan State 
Uruversity Law School Office and computer equlpment was procured for the Armeman 
Center on Cooperatlon for development of legislation The equlpment is used for drafting 
the Civil Code of Armema The Center agreed to drafl the Armeman Clvd Code based on 
the model civil code supported by the Regional Contract 

Computer equipment was also procured for the Armeman Standmg C o m t t e e  on State 
and Legal Issues to fbrther the Legislative Process m Armema With ths  equipment, key 
legwlators are now able to participate more effectrvely in the process of revlewmg and 
enacting codes and legdation, and prepmng constituencies for implementation and 
execution The ROLC procured over $210,000 of computer equipment and pubhcations 
for the Constitutional Court of Armema Ths procurement has provided the 
Constltutional Court wth important tools for use m modernrzing the court and specifically 
for prowdmg tmely, consistent information to the mdiwdual justices 

Czvzl and Crzmznal Code Dra$zng 
The ROLC and the Center for International Legal Cooperation sponsored several 
Armeman clvd code drafting meetings (Civil Code Part I, Flnalizatlon of Clvil Code Part I, 
Civil Code Part 11) in Letden, the Netherlands and in Yerevan A team of Anneruan civd 
code drafters, Amencan experts, and Dutch experts attended these meetmgs The 
Armeman cnmnal code drafhng part I meeting took place m October 1996, sponsored 
and orgamzed by the Center for International Legal Cooperatlon The cnmnal code 
draRing part I1 took place in June 1997 under a subcontract wth ROLC co-sponsored by 
the Councd of Europe Begimng in January 1997, as a subcontractor, the Center for 
International Legal Cooperation was made responsible for all drafting meetmgs 

Constztutzonal Court 
The ROLC sponsored a conference for TransCaucasus Constltuttonal Court members m 
December 1996 The conference was co-financed wth the Soros Foundation m Budapest 
and the human nghts arm of the Councd of Europe in Warsaw Judges from Arrnema and 
Georgla participated The ROLC also sponsored a case management workshop wth the 
Vemce Comrmssion of the Council of Europe for judges fiom Armema and Geol gla 

Law Schools 
The ROLC worked closely wth the Yerevan State Umversity Law School ("YSU") Thls 
included sponsonng a llbrary trairung activlty at New York Uruversity, procumg 
equipment for the Yerevan State Umverslty Law School hbrary and sponsonng the YSU 
Law School professor traimg in Budapest Th~s trairung m Budapest was cosponsored 
by the Constltutional and Legislative Policy Institute 
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GRANTS 

AMERICAN UNnTERSITY OF ARMENIA 
Project T~tle* "Support of Cont~nu~ng Legal Educat~on Program and 

Resource Center m Armenla" 
Grant $339,117 
Grant Per~od 10/18/96-10/31/98 

The grant to the American University of Armema Corporation included provision of 
tramng to Armeman professionals, including judges, lawyers and government oficlals to 
implement the anticipated new civil code It also lncluded provision of trzumng in 
certam substantive areas of commercial law, and provision of audience-specific 
professional development traimng to improve the basis for judicial and legal practice, 
including traimng for such audiences as non-governmental orgamzations and the media 
A legal resource center wth access to European, Russian and US commercial and 
international laws was established at the American Umversity of Armenia (AUA) 

The tramng program was conducted in three phases Phase 1 contemplated the 
involvement of judges and attorneys because it was believed that they represented the 
best basis for training their colleagues in phases 2 and 3 Whlle judges, attorneys, and 
government officials constituted the crux of the intended audience during phases 2 and 3, 
a larger audience including non-governmental orgamzations and the media were targeted 
for some of the activities 

FREEDOM HOUSE I 
Project T~t le  "Law m Act~on Program" 
Grant $475,130 
Grant Per~od 11/1/94-10/31/95 

Thls program undertook several activ~ties, including the renovation and equipping of the 
Andrei Sakharov Museum and Center in Moscow, and a number of research, tramng, 
and public education initiatives in cooperation with the Andrei Sakharov Center and other 
human nghts orgamations in Russia, Ukraine, Belarus, Armema, Moldova, and 
Kyrgyzstan These included the publication of a human nghts directory, a 10-part TV 
senes on human rights, and 5 training seminars for human rights momtoring councils 



FREEDOM HOUSE I1 
Project Tltle "Year Two Act~vltles under the Law In Actlon Program" 
Grant $252,573 
Grant Per~od 616196-12131197 

This grant was a follow on actlvlty to the Freedom House I grant It continued the work 
started in the earlier grant by a) providing advanced tralning In human nghts momtotlng 
and NGO management, b) acting as a coordmating body for national and regional human 
rlghts and pro-democracy NGO coalitions withln the NIS, c) servlng as a regional 
computer network and electromc bulletm board for human rights and pro-democracy 
NGOs withln the NIS, and d) establishing strong links between the NIS human rights 
NGOs and thelr counterparts in the West, particularly regional mstitutions like the 
Orgamzation on Security and Cooperation m Europe (OSCE), and international 
mstitutions such as the Unlted Nations 

IRIS 
Grant: $327,074 
Grant Penod 5/24/95-12/31/96 

The goal of this grant was to assist and tram Russian law makers, judges, and legal 
practitioners at the federation level as they develop the components of a commercial law 
reglme essential for Russia's transition to a market economy Specifically, IRIS focused 
on examining implementing measures to develop a system of secured commerc~al 
lending, collaboratmg with the drafters of the Russian Civil Code, translating and 
dissemmatlng the United States Unlform Commercial Code, sponsoring forums on the 
legal, mstitutional, and economc foundat~ons of commercial law, and traimng judges in 
commercial law, market economics, c~vd  procedure, and court administration 

LEAGUE OF WOMEN VOTERS EDUCATION FUND 
Project T~tle* "Strengthenmg Women's R~ghts In the NIS An Internship 

Program" 
Grant* $106,400 
Grant Penod 311195-1/31/96 

ARD/Checchi provided fundmg to the League of Women Voters Education Fund 
(LWVEF) to provide practical traimng, techn~cal asslstance and subgrants to women's 
non-governmental organizations to firther development in crltlcal areas and ensure the 
sustained role of women m developing and monitonng the rule of law in Russla and 
Ukraine LWVEF worked closely with the Moscow Center for Gender Studies and the 
Ukraiman Center for Women's Studles to a) sponsor women's inlt~atlves conferences In 
Russia and Ukraine, b) provide an mternship program for emerging women leaders from 
each country, c) provide seed grants and technical asslstance to women's NGOs for 



grassroots efforts to support the rule of law, d) send representatives from partner and 
subgrantee groups to the United Nations Fourth World Conference on the Statu\ of 
Women and the parallel NGO Forum, and e) orgamze follow-up conferences to the 
United Nations Conference In Russia and Ukraine, and publish essays by project 
participants and a handbook on citlzen democracy for use in the NIS 

NETWORK FOR EAST-WEST WOMEN 
Grant. $99,974 
Grant Penod: 611195-513 1/96 

The goal of t h s  grant was to make use of local resources, electromc cornmumcations and 
related events for the purpose of nation-wide and regional outreach in Russia, Ukraine, 
and Kyrgyzstan, related to the legal status of women Tlus was accomplished through 
informational exchanges, legislative updates, national and regional dialogues, and 
strategy sessions Accomplishments included the orgamzation of a periodic meetings of 
women's rights lawyers fkom the region, researchers and activists to share information, 
and detemne courses of action for the network, the translation into Russian and 
distribution region-wide of a 160 page training manual entitled "Our Human R~ghts," the 
traning of trainers for workshops using this resource, presentations to Duma 
commissions on a variety of subjects related to the legal status of women, such as 
analyses of domestic violence legislation and a report on the UN Conference on Women 
in Beijing 

SOCIAL SCIENCE RESEARCH COUNCIL 
Project T~tle "Polrt~cal Sc~ence Workshops" 
Grant $100,000 
Grant Penod 311195-9130196 

Ths  grant provided partial fbnding (in conjunction with the Ford Foundation and the 
John D and Cathenne T MacArthur Foundation) to the Social Science Research Council 
and the Russian Science Foundation for two, two-week workshops on Post-Sov~et 
politics These workshops were held in Russia dunng the summer of 1995, and in 
Ukraine dunng the summer of 1996, and were designed to provide advanced training for 
political scientists fiom the NIS necessary for the development of civil society and the 
rule of law in the region 



STATE OF THE WORLD FORUM (formerly IFPA) 
Grant $135,000 
Grant Perrod 311195-8131195 

The goal of this grant was to design curricula in alternative dispute resolution, tram 
trainers, and conduct alternative dlspute resolution training for pnvate citizens from 
Georgla and Russla, focusing particularly on the de-escalation of ethnic tenslons Over 
200 persons participated in the ADR traning, and 22 received hrther education under a 
"traimng of tramersl' program ADR traimng contrnued after the grant ended 

TARA 
Project Trtle "1995 Armenran Judrcral Conference" 
Grant $102,220 
Grant Perrod 511195-8/31/95 

ARDfChecch provided grant hndlng to Technical Assistance for the Republic of 
Armema (TARA), who were partnered with the Irkutsk State Umverslty Faculty of Law 
and the Urals State Law Academy in the organlzatlon of the 1995 Armeman Judiclal 
Conference Specific activltles included a) collection of materials for use in the judicial 
trainmg conference for Armenian judges, b) planmng and implementation of the judicial 
traimng conference In Yerevan, Armenla between July 15 and 22, 1995 The conference 
focused on discuss~ons among twelve US cltizens (six of whom are promment US 
judges) and approximately 130 Armenian judges, thirty of whom were justices of the 
Supreme Court of Armenia In addition, officials from the Armenian Ministry of Justice 
were also represented, and c) evaluation of conference activity in order to detennine the 
usefblness of subsequent training programs for Armenian judges and other legal 
personnel 

THE CENTER FOR DEMOCRACY I 
Project Trtle "Courts of Ultrmate Appeal Constrtutronal and Supreme 

Courts of Central and Eastern Europe and the Former Sovret 
Un~on" 

Grant $105,672 
Grant Perrod. 10/23/95-12/31/95 

Thls activlty called for the Center for Democracy to a) convene the thlrd annual 
International Judlcial Conference on "Courts of Ultlmate Appeal Constitutional and 
Supreme Courts of Central and Eastern Europe and the Former Sov~et Union in 
Washington, DC, from November 13 through 15, 1995 at the National Archives, b) 
provide transportation, accommodations and meals for eighteen justlces and one 
consultant from the NIS, c) prepare preliminary papers and other materials for 
distribution to NIS participants, d) develop a video of conference activities, and e) 



evaluate conference activity in order to determine the usehlness of subsequent programs 
(~ncludmg judlclal tramng programs) for NIS judges and other legal personnel 

THE CENTER FOR DEMOCRACY II 
Project Trtle "Partral Fundrng of Internat~onal Judrcral Conference 

Program" 
Grant $195,298 
Grant Perrod 914196-1213 1/96 

ARDKhecch provided partial funding to the Center for Democracy for the following 
activities a) convemng of the fourth annual International Judicial Conference on "Courts 
of Ultimate Appeal Constitutional and Supreme Courts of Central and Eastern Europe 
and the Former Soviet Union" at the Federal Judicial Center in Washington DC fiom 
September 30 through October 2, 1996, b) provision of transportation, accommodations, 
and meals for twenty justices and one consultant fiom the NIS, c) preparation of 
preliminary papers and other materials for d~stribution to NIS participants, d) 
arrangement for translation and mterpretation services, and e) evaluation of conference 
activity in order to determine the usefblness of subsequent programs (~ncludlng judicial 
traimng programs) for NIS judges and other legal personnel 
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RULE OF LAW CONSORTIUM NEWSLETTER 
ARD/CHECCHI JOINT VENTURE 

RULE OF LAW CONSORTIUM An Introduction 
by David Bronheun, Esq 
Project Manager 
Rule of Law Consortium 

Th~s is the first Issue of our Newsletter under 
the Regional Contract for the U S  Agency for 
International Development Rule of Law Program for 
the Newly Independent States (NIS) of the former 
Soviet Union It has been edited by Robert Sharlet, 
Coordmator-Insititution Buildmg, Rule of Law 
Consortium, and Professor of Political Science at 
Union College 

His mandate was not an easy one We were 
determmed to produce a periodical of value to those 
workmg on Rule of Law relevant programs 
Accordmgly, after extensive consultation with our 
Board of Advisers, it was decided to publish articles 
written by colleagues who have been deeply mvolved 
m the momentous changes talung place m all aspects of 
the legal mfiastructure m the countries of the former 
Soviet Union 

These articles reflect not merely the 
challenges faced by the legal practihoners and scholars 
m those countries, but, also, the peculiar complexities 
faced by foreign experts attemptmg to cooperate with 
those judges, procurators, legal educators and others 

changes needed m the legal mfiastructure, if 
democrahc msbtutions and market economies were to 
grow, necessitated a full spectrum effort with all of the 
key msbtubons of the legal establishment 

Progress m any part of the system was ldcely 
to be greatest if supported by progress m the other 
interrelated parts As a result, our efforts have had a 
multiple focus on the Courts, the Procuracy, Law 
Schools, the Bar, and the legislative process 

The second major conclusion growmg out of 
the assessments, related to the analysis of how we 
might mpact such an enormous endeavor with 
reasonable dispatch and longer term sustamable effect 
From thls, ~t was decided that given the llmited amount 
of funds, people and tune llkely to be available fiom 
USAID for this program, the most significant results 
could be achieved by cooperatmg with those reformers 
who operated the key trammg mstitutions or reached 
the widest possible audience Hence we developed the 
concept of cooperatmg with the apex bodies of key 
legal mstitutions m efforts to retram the tramers -- 
those mdividuals whose task it was to tram judges, 
procurators and law students 

TABLE OF CONTENTS 

The staff of the Regional Office has been 
dlrectly mvolved m this task for almost two years 
Their experience began with country assessments, 
contmued through model project designs, and contmues 
now as programs and projects move through 
mplementation phases 

The assessment process, which l~es  at the heart 
of our work, received its major mpetus fiom the work 
done for us by Professor David Trubek, Voss-Bascom 
Professor of Law and Dean of International Studies, 
University of Wisconsm-Madison, and his team From 
that origmal work the conclusions were reached that an 
effective effort m dealmg with the monumental 
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Next came the challenge of cooperatmg with 
the relevant mstitubons m the design and 
mplementabon of actual projects A d h g  to the 
Inherent substanbve difficulty was the fact that there 
was a llm~ted number of experts or mstltutlons with 
experience m worlung on such programs m the NIS 
Further complicatmg the task, the mstitutlons m the 
NIS had no history worlung closely on programs of t h ~ ~  
nature with Americans and American mstltutions 
funded by the U S Government Needless to say, ~t has 
been a mutual learnmg experience for technical 
assistance donors and recipients ahke 

Implementation under the auspices of the Rule 
of Law Consortium IS underway m Russ~a and Ukrame 
Plannlng IS m progress m Armenia Judicial tramers 
both of the commercial courts and courts of general 
jurlsdictlon, procuratorial tramers and of course law 
faculty at seven post-Sov~et law schools have begun 
mteractive trammg programs with correspondmg U S 
colleagues A broad-gauge program w~th  the Republic 
of Karelia of the Russian Federation is m process 
Draftmg groups for new leg~slation are m place m 
Ukrame 

It has been a unique historx challenge It has 
taxed our mtellectual abilities, Cooperation has been 
remarkable Progress has been made on a broad fiont, 
much more lles ahead Th~s  first Newsletter recounts 
our experience and our learnmg to date 

THE POLITICS OF LAW REFORM IN RUSSIA, 
UKRAINE AND THE NEWLY INDEPENDENT 
STATES 
by Professor Robert Sharlet 
Coordmator-Institution Buildmg 
Rule of Law Consortium 

Law reform, long peripheral to elite concern 
in the Soviet penod, moved centerstage with the 
breakup of the USSR m 1991 As w~th  economic 
reform, Russia, of all the Newly Independent States 
(NIS), IS W e s t  along m restructuring its legal system 
The process of reformlng the post-Soviet legal systems 

m Russia, Ukrame and elsewhere, however, has not 
been easy Law reform m the NIS has been fi-aught 
wlth "pol~tics," with issues of political power 
transcendlng spec~fic legal questions 

Tlus IS a positive development for the former 
Sovlet Un~on First, the shift fiom crypto-politics to 
open pohtics IS vent~latmg heretofore closed societies 
Confl~ct and dispute are now regarded as routme and 
healthy phenomena Second, confhct over the structure 
of a consbfxaon, the scope of a code, or the content of 
a law, are certamly preferable arenas of hspute 
to the streets or battlefields And of course, executive- 
leglslabve d~fferences, as well as parhsan wranglmg 
over pendmg legislation are normal politlcal behavior 
for asplrmg democratic pollties and societies 

All change m the NIS, however, has not 
occurred through civil discourse There have been 
lamentable lapses mto violence between president and 
parliament m the First Russian Republic, between 
Georgians and Abkhanans, Georgians and South 
Ossetians, and Georgians and Georgians, between 
Armenians and Azeris, and, most recently, between 
Russlans and Chechens, to mentlon several of the most 
salient martial conflicts While the Russian-Chechen 
conflict still rages, most of the violent flareups m the 
NIS have been followed by perlods of armed truce if 
not a return to civlllty 

Law reform, m effect, has become an arena of 
politlcal struggle m Russia, Ukrame, Georgia, and 
Armema m parhcular h t i a l  engagements occur over 
constitutional draftmg As judlcial reform and 
recodification begm, contendmg power groups sh& the 
conflict mto those venues as well Where statutes are 
debated over the shape or reshapmg of mstitutions as 
well as the rules of the electoral game, there too one 
can detect the shadows of the political confl~ct 

Constitut~onal chanpe The mitial nte of passage for 
the post-Soviet states m transit~on from 
authontmanism to democracy, has been the attempt to 
redefine themselves constitutionally Russia completed 
its m~tial passage m December 1993, but not without 
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serlous poht~cal confl~ct and ultmately violence Other 
states skll enroute to thelr conshtukonal futures mclude 
Ukrame, Armenia and Georgia A common faultlme 
runnmg through most of the constitutional draftmg 
efforts m the NIS, has been the polibcal conflict 
between contendmg elites advocatmg either 
parliamentary or presidential models of governance In 
Russia, the conflict was resolved m favor of a strong 
pro-presidentml constitubon Judgmg by the current 
draft constitutions m Ukrame and Armenia, the new 
Russian Constitution may be mfluencmg other 
successor states 

Judlcial reform The process of judicial reform 
d~vides mto two parts m Russia, Ukrame and a number 
of other states Many of these states have or are 
lntroducmg constitutional courts mto thelr thrd branch 
of government In addition, the regular judiciary or 
courts of general jurisdiction, and the commercial 
courts (formerly the Arbitration Boards), are targeted 
for restructurmg and reform 

Russ~a and Kazakhstan presently have 
workmg const~tutional courts wh~le Ukrame, Georgia 
and Armenia have mcluded constitutional courts m 
ther current draft constitubom Typically, the political 
issues relatmg to the creation of a constitutional court 
mclude the scope of its jmsdlction especially m 
relation to the other two power branches, the 
requrements for standmg which revolve around the 
question of narrow or broad access, the method of 
judiclal selection, and, finally, the familiar political 
process of actual nommat~on and appomtment of 
justices 

Routmely, a constituhonal court statute 
proh~bits the court's consideration of "political issues " 
In fact, m a transitional state, these issues have proven 
difficult to avoid Witness the downfall of the 
Constitutional Court of the Flrst Russian Republic, the 
Kazakh court's collisions with both executive power, 
and, most recently, legislative authority, and currently 
the polit~cally explosive petitions to the new Russian 
Constitutional Court to revlew Yeltsm's decrees on the 
"restorat~on of comtitut~onal order" m the Republic of 

Chechnya 

The politlcs of ordlnary judicial reform m the 
NIS are of a different order The central question m 
Russia where the process IS most advanced, is whch 
executive branch mstitution w~l l  prov~de policy 
guidance -- the State Legal Admmistration (GPU), a 
relatively new agency w i t h  the Office of the 
President, or the Mmistry of Justice which 1s 
answerable initially to the Government led by the 
Prune Mmister 

The focus of Russian judicial reform h d e d  
by the Rule of Law Consortium, 1s the "trammg of the 
tramers" for judicial tramlug While the GPU and 
Justice Mmstry jockey for position m the reform of the 
regular courts, the Supreme Commercial Court m 
Moscow, as the apex msatution, has sole responsibility 
for tralnmg commerc~al court judges 

Similarly, m Ukrame the Rule of Law 
Consortium works directly with the Supreme 
Commercial Court m developmg long-term trammg 
programs for the subordmate commercial courts In 
contrast, for the o r h a r y  courts, the Supreme Court of 
Ukrame and the Mm~stry of Justice have negotiated a 
divis~on of labor for judlcial trammg which heretofore 
was solely w~thm mmisterial purview 

Recodlfication and other as~ec ts  of law reform 
polit~cs Other aspects of the polihcs of law m the NIS 
are bemg dnven by two mam consequences of the 
collapse of the Soviet system The hghly centralized 
state with its guidlng mstitutions based m Moscow, 1s 
gone, leavmg most of the countries of the NIS, other 
than Russia, bereft of necessary features of a fiee- 
standmg legal estabhshrnent, such as legislative 
draftmg experhe, m-service trammg schools for 
judges, procurators and wesagators, and research and 
publishmg facilities to support legal scholarship 

Along with the Soviet state, the all-union 
Communist Party which controlled and dlrected the 
state and all of ~ t s  component mstitutions, has passed 
mto history The Communist Party of the past had 
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prov~ded the otherwise shapeless Soviet bureaucracy 
with coherence and direction, dlsciphe and focus, and 
the pnontmbon of the mulhtude of demands and tasks 
addressed and assigned to its lme agencies Absent the 
Party as an mternal chective mechanism, the post- 
Soviet bureaucracies hssolved mto thelr discrete 
organuational parts 

The politics of law therefore has become an 
mtegral subset of the problem of mventmg or 
remventmg the state m diverse societies set adrift by 
the end of the USSR This entails two essential 
pohtical challenges for the pohcy managers of the legal 
system (1) The need to create de novo the missmg 
mstitutions necessary to make the legal system whole 
agam, and (2) The necessity of renegotiatmg a post- 
reform division of labor among legal mstitutions 
presently engaged m turf wars over thelr status and 
finctions m the new legal environment 

Instances of the politics of the missmg 
institut~ons mclude the necessity of draftmg vast 
amounts of new legislation m every one of the Newly 
Independent States While Russ~a which, for better and 
worse Inherited the Soviet central mstitutions, IS 

blessed with numerous slulled legislative draftspersons, 
most of the other countries have relatively little 
capacity m this respect One solution is the mitiative of 
the Commonwealth of Independent States to create 
model codes and statutes which would then be 
available for the smaller states to adopt as national 
legislation T h ~ s  avoids the politically sensitive 
problem of borrowmg the more advanced Russian 
leg~slation 

In other areas, no solutions are yet m sight 
For mstance, Russia and Ukrame each have 
procuratorial trammg facilities Inherited fiom the 
Sov~et period, while the other states have no mternal 
means to retram and periodically upgrade thelr 
procurators, especially as new legislation begms to 
come on lme 

As previously menboned, turf battles between 
legal lnst~tutions are now common m the post-Soviet 

penod The mmistnes of just~ce and judiciaries as well 
as the courts and the procuracles are engaged m quiet 
struggle The judicimes seek more autonomy if not 
mdependence fiom thelr erstwhile Soviet-period 
mentors, the mmlstries of Jushce 

Judges also want more control of the court 
proceedmgs, m particular m cnmmal cases where 
trahtionally the procurator dommated the courtroom 
The mtroductlon of adversarial proceedmgs as well as 
jury tnals tend to weaken procuratonal dommance, but 
at the same tune the judge is burdened with new 
courtroom managenal tasks for whch he or she are not 
well prepared 

Collectively, the procuracies of the NIS, m 
turn, feel under siege, as const~tutional drafters begm 
to clrcurnscnbe thelr heretofore hegemonic position m 
legal process, legislatures begm to trlm thelr authority, 
and the judlcimes mcreasmgly become more assertive 
on behalf of autonomy 

Even withm the judicial branch of 
government, turf battles are bemg waged over the 
h~erarchy of courts While the new commercial courts 
and the regular court system are mdependent of each 
other m Russia, the issue remams fluid m Ukrame and 
Armenia 

As part of the consbtubonal deals over power- 
sharmg presently bemg negotiated m Ukrame, the 
presidenbal faction IS backmg a proposal which would 
subsume the commercial courts under the Supreme 
Court The Chaman of the Supreme Commercial 
Court m Kyiv has made a cogent case for the contmued 
autonomy of his system, but does not appear to have 
the needed politxal support 

In Armenia, the draft Constitution proposes 
replacmg the Supreme Court with a higher court of 
cassation, and mtroducmg a const~tubonal court whose 
prospective relationship with the courts of general 
jurisdiction remams unclear Conversely, m Georg~a, 
constitutional proposals have been offered which 
would subsume the prospective constitutional court 
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under the Supreme Court 

Conclusion Law reform m Russia, Ukrame and the 
NIS is mevitably tangled up with the broader political 
and economic reform processes Thus law reform IS 

bemg mpacted by the pohtics of societies which went 
through abrupt decompression after the Soviet period, 
and are now movmg at varymg speeds through an 
uncharted transition process 

The polibcs of law m the NIS comes m many 
forms -- ideological divisions, electoral expediency, 
bureaucratic unperatlves, and, sometunes, just slmgly 
personahty Werences between the major players who 
thlnly disguse their personal ambihons m the language 
of legal policy Thus, one should expect mtense acbvity 
along the mterface of politics and law m Russia and 
other successor states for some tlme to come 

The Rule of Law Consortium will contmue to 
navigate a steady course m the NIS This means 
keepmg to the mam channels and avoidmg the 
turbulent turf battles at the peripheries The objective 
remarns to facilitate long-term, sustamable mstitutional 
development supportive of Rule of Law societies 

NEW CIVU, CODES IN THE NEWLY 
INDEPENDENT STATES 
by Peter B Maggs 
Corman Professor of Law 
College of Law 
University of Illmois at Champaign 
Consultant to the Rule of Law Consortium 

The Newly Independent States (NIS) of the 
former USSR, are m the process of adoptmg new 
market-oriented civil codes to replace codes datmg 
fiom the 1960s In the European civil law tradition, the 
Civil Code sets out the basic pmciples of the law of 
property, corporabons, and obligahons (contracts, torts, 
and unjust enrichment) Obviously, Communist-era 
codes are totally unsuited to today's needs Draftmg 
new codes, however, is a dauntmg task 

After several years of work, Russia and 
Kazakhstan have adopted the first half of their new 
civil codes Various other countries of the NIS are at 
work on new codes, but the work has gone slowly due 
to a shortage of civd law experts outside of Russia, the 
largest of the successor states 

A Civil Code is by its nature a smgle unified 
piece of leglslahon However, lt is also a very large 
piece of legslahon, so large m fact that it would take a 
long tme to draft an enbre code, as well as a long tme  
for a parliament to consider passage of the draft code 

Therefore, m order to mamtam momentum m 
the draftmg and legislative processes m the NIS, the 
Clvil Code has been split mto two parts, with Part I of 
about 200 pages m length bemg drafted first (and m 
some cases passed separately by parliament), while a 
second part of about equal length is drafted later The 
place for the split between the two parts is arbitrary, 
bemg a convenient chapter break near the middle of the 
Clvil Code 

With the support of the Rule of Law 
Consortium, and m cooperation with the 
Interparhamentary Assembly of the Commonwealth of 
Independent States, work was begun m the summer of 
1994 on a Model Civil Code Part I of this Code was 
completed m the fall of 1994 and was recommended to 
member states by the Interparliamentary Assembly as 
a basis for their own national legislabon The 
remamder of the Model Code I1 is expected to be 
completed by June 1995 

The Rule of Law Consorhum has also created 
an electronic mail network llnkmg civil legislation 
drafters throughout the NIS with one another, and with 
experts m Western Europe and the United States This 
effort IS mtegrated with bilateral work with Belarus, 
Russia, Kazakhstan, Kyrgyzstan, and Ukrame bemg 
conducted by the Centre for International Legal 
Cooperation at the University of Leiden m the 
Netherlands 

Completion of the Model Civil Code will 
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solve many of the techtllcal drafimg problems, but st111 
leave key pol~cy issues open In nearly all of the 
Newly Independent States, the legal rules concernmg 
prlvate land ownerslup and the status of state 
enterprises are hotly debated Wh~le most of the civ~l 
law experts worlung on drafhng the Model Civ~l Code 
and p r e p m g  the mdlvidual country codes, favor full 
pnvate land ownership and rapid privahzabon of state 
enterpnses, pol~t~cal vlews m the varlous parliaments 
are not always as market-oriented 

Another major Issue is that of subs~diary 
leg~slat~on The Model Clv11 Code, the first parts of the 
Clv11 Codes of the Russian Federahon and Kazakhstan, 
and the var~ous draft codes all contam cross references 
to numerous other laws, such as "The Law on Jomt 
Stock Companies," "The Law on Bank Deposits," and 
"The Copyright Law " None of the countries of the 
NIS has a full complement of this subs~dlary 
legislat~on Yet w~thout th~s  legalat~on, the Clv11 Code 
by Itself IS madequate as a basis for the market 
economy 

legdahon would not solve the admmstrative 
enforcement problem of dealmg with fly-by-night 
record and video pirates 

The problems dscussed above will not be 
solved soon Moreover, w~ th  the rap~d pace of social 
and technical change m the modern world, conbnual 
modermzabon of legislabon IS necessary For mstance, 
m the Un~ted States, the Nat~onal Councd of 
Commiss~oners on Un~form State Laws and the 
Amerlcan Law Institute, have had to rewrite much of 
the Un~form Commercial Code to reflect the fact that 
most financial transachons are concluded electronically 
rather than on paper 

The Rule of Law Consortium plans to 
contmue ~ t s  efforts m supportmg the development of 
model civil leg~slat~on after the complehon of the 
Model Clvil Code, m order to help create an 
mstitutlonal structure that w~ll  provide a permanent 
basis for the creatlon and modernizabon of market- 
oriented legislat~on m the Newly Independent States 

Other potentla1 Issues mvolve the relatlon of 
clvil leglslat~on to regulatory legislahon For mstance, 
should a law on jomt stock companies allow corporate 
founders full dlscret~on m allocatmg r~ghts of different 
classes of shareholders or should it prescribe certam 
shareholder protection standards? There IS a debate m 
many of the countries as to whether such standards 
belong m the corporation legislat~on or only m the 
enablmg leg~slation for a cornrnisslon to regulate 
publicly traded shares Central bank authorities are 
bound to resist any curbs on their regulatory powers m 
the clvil codes themselves, and m laws on bankmg 

In the case of mtellectual property, the 
situation is compl~cated by the fact that most of the 
Newly Independent States have not adopted 
modernized patent, trademark, and copynght laws A 
hrther difficulty IS the fact that Russia Inherited the 
former Sov~et patent and trademark office, wh~le the 
smaller countries of the NIS lack the resources to create 
patent offices capable of searching all of world 
techn~cal literature Moreover, even adopt~on of model 

THE COMMERCIAL JUDICIARY IN THE 
RUSSIAN FEDERATION 
by Keith Rosten, Esq 
Deputy Chief of Party, Moscow 
Rule of Law Consorhum 

The Supreme Commerc~al Court of the 
Russian Federahon stands m the trenches m the battle 
for legal reform m Russia As the economic and 
political clmates shlft fiom crlsis to crisis, the new 
commercial court system has been a bastion of 
stabil~ty Part I of the new Russ~an Civd Code, which 
came mto effect on January 1, 1995, offers the 
commercial court system new challenges, and presents 
new opportunities 

Establ~shed only m 199 1 m the wanlng days of 
the Soviet Union, the commerc~al courts (known also 
as arbitrage courts) of the Russlan Federation form a 
nascent mstitution The commerc~al courts have 
ju~lsdlctlon over commercial dlsputes lnvolvmg mostly 
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legal entities such as state enterprises, jomt stock 
companies and partnerships Individuals do not have 
the nght to resort to the commercial courts unless they 
are a "registered entrepreneur " 

Under the duection of the Chaman of the 
Court (the equivalent of Chief Justice), Veniamm 
Yakovlev, a former Mmister of Justice of the Soviet 
Union, the commercial courts have emerged as an 
mdependent arbiter of commercial disputes 

Most of the commercial court judges are 
women In Irkutsk, for example, 19 of the 23 judges 
are women Most are young, under 45 And all are 
appomted for life There has been little turnover m the 
ranks of the commercial courts, presently 1,600 strong 
m 83 distr~cts, smce the commercial court system was 
established 

In 1994 alone, the commercial courts decided 
over 210,000 lawsuits Most were m the area of 
contract d~sputes over the purchase and sale of goods 
Incredibly, m what may seem llke lightenmg speed to 
litigators waitmg years for the resolution of lawsuits m 
Los Angeles or New York, the commercial courts 
render thelr decisions and resolve appeals withm 90 
days of the filmg of the action The speed of 
adjudication helps mitigate to some extent the effect of 
Russia's high mflation on the value of the judgment 
obtamed 

The courts of general jurisdiction m the 
Russian Federation, m contrast, fall far short of this 
efficiency Also m contrast to the courts of general 
jurisdiction, the commercial courts are not the object 
of widespread public cynicism 

The commercial court system, however, has 
other problems and challenges One seasoned civil law 
professor fled from the commercial court to which she 
was appomted for life after only a few months on the 
job She candidly conceded that she was overwhelmed 
by the breadth of the cases An English language 
newspaper published m Russia recently reported that 
the Moscow commercial court judge was so "conibsed 

by the heap of documents brought to her attention that 
the young Russian lawyers burst out laughmg " 

Commercial court proceedmgs are run very 
mformally, and some of the judges fad to take charge 
of theu courtroom Accordmg to t h s  press report, one 
of the parhes stated, "Our judges are not competent 
enough to deal with stock market disputes " 

The Russian Federation welcomed the New 
Year of 1995 with a new Civil Code The Code 
attempts to replace a patchwork of laws, decrees and 
other legislation Although some of the Civil Code's 
new provisions are subject to severe criticism, as a 
whole the Code marks a watershed m the development 
of a new legal mfrastructure m Russia smce the end of 
the Soviet Union 

The new Civd Code draws Russia closer to the 
c~vil framework m Western Europe In the words of 
Ch~ef Justice Yakovlev, the Code is a major step 
forward m servmg "the mterests of those participants m 
economic relations, to protect thelr rights and 
mterests " 

The courts of general jurisdiction are also charged 
with mterpretmg and applymg the new Civil Code, but 
the commercial courts will be the major battleground 
for commercial disputes The challenge for 
commercial adjudication is dauntmg as the Code 
enacts new standards m vastly complex areas of the law 
rangmg fiom security mterests to property nghts 

At a recent roundtable discussion, Chaman 
Yakovlev lmplored the judges of the commercial courts 
"on the one hand, to work and work on such complex 
acts, such as the Civd Code, and to effectuate its norms 
so that they do not remam just on paper, while on the 
other hand to the extent possible, facilitate the unerrmg 
mterpretation of the norms of the Civil Code " 

The greatest challenge to the commercial court 
is whether the busmess community will refer its 
disputes to the court for resolution The number of 
cases filed durlng 1994 dropped by 20 percent 
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compared with the previous year, 1993 The decrease 
m the number of cases may be attributed to at least two 
factors Fmt, with mflation runnmg at 10-20 percent 
monthly, the value of any judgement received is 
severely reduced As one commercial court judge told 
me, "there will be no judicial reform until there is 
economic reform " 

Second, the enforcement mechanisms are very 
weak Many of the commercial court decisions are 
ignored Collectmg on a judgment is difficult But as 
the economy stabilizes, and legislation is passed to 
enable litigants more readily to collect on judgments, 
the role of the commercial courts will mcrease 

Bulldmg a commercial court system m Russia is not 
a sport for the short-wmded It is a marathon fiaught 
with numerous problems If the results of the frst mile 
are any mdicahon, the prospects for an mdependent 
commercial court system m the Russian Federation are 
bright 

REFORMING LEGAL EDUCATION IN POST- 
SOVIET UKRAINE 
by Michael Goldstem, Esq 
Chief of Party, Kyiv 
Rule of Law Consortium 

In the former Soviet universities, law schools 
were the step-children of higher education Then, as 
now, universihes were dommated by physicists and 
chemists who were mclmed to put juridical faculties m 
what a natural scientist would consider then- proper 
place -- last 

The humble position of law schools m the 
former Soviet Un~on, of course, had deeper roots -- 
neither the law nor lawyers were of any great 
importance m the Soviet scheme of thmgs Now, all of 
that is changmg and dramatically 

In Ukrame, as m many of the other successor 
states, the demise of the Soviet Union, national 
mdependence, the advent of market relations, and, 

perhaps most significantly, the beglnnmg of the 
complex task of buildmg an open soc~ety governed by 
the Rule of Law, have brought life and mportance to 
the field of law, as well as money and presbge to 
lawyers 

The enormous economic, pohtical, and social 
transformabon talung place m Ukrame is movmg law 
and lawyers fkom the margms to the epicenter of an 
emergmg new order The commercial sector needs 
lawyers to handle transacbons, the state needs lawyers 
to legdate and admwter a contemporary legal regme 
and, mcreasmgly, cituens will need lawyers as well to 
represent ther Interests and protect ther rights Unlke 
so many other professionals m post-Soviet Ukrame, 
lawyers are m demand and have attractive options 

The growmg role of lawyers means that 
Ukrame will need not only more lawyers, but better 
tramed lawyers for the emergmg legal envlronment 
Therefore, Ukrmian law schools now face the 
challenge of re-constitutmg themselves to provide the 
country with the legal professionals and, more 
~mportantly, the legal culture that it so badly needs 
Llke Cmderella, Ukrmian law schools are abused 
step-children who have been mvited to the ball and 
given the opportunity to rise to the occasion 

The tasks facmg Ukramian law schools fall 
mto three basic categories 1) The everyday tasks of 
managmg an mstitubon durmg a difficult transition 
period, 2) The ongomg professional tasks of trammg 
lawyers and parhcipatmg m the legal affalrs of society 
through scholarship, government service and the llke, 
and 3) The conceptual task of re-thmkmg and 
re-makmg legal education m Ukrame so that law 
schools can perform ther educational, scholarly, and 
civic funcbons m a way and at a level that meets the 
needs of the emergmg new society 

The everyday tasks of the law schools mclude 
both problems and possibilities Most of the problems 
come fiom bemg part of a bankrupt system of higher 
education that pays miserly salaries and cannot afford 
to mamtam its physical mfiastructure Law schools face 
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the nsk that contmued low pay will result m the loss of 
thelr best teachers and scholars to commercial entltles 
While many law teachers have departed, most have 
stayed However, law teachers have adapted to the 
financial msls by puttlng most of thelr tune and energy 
mto moonlighbng for the cornmerclal sector whlle 
devotmg considerably less effort to teachmg and 
scholarsh~p 

On the plus s~de, law has become very popular 
among students, who well understand the economic 
benefits of a legal educahon As a result, compehtion 
to enter law schools is stiffenmg, with several students 
competmg for each available place In response, law 
schools have expanded thelr enrollment, supplementmg 
traditionally free higher education with pald slots that 
can help meet law school expenses 

Thls, m turn, has msed the issue of law school 
autonomy withm the universlty smce umversity 
adrnmistrations are trymg to coopt this tultion mcome 
fiom the law schools In response, law schools m 
Ukrame are m the process of re-negotiatmg thelr 
relationships with thelr universities as well as 
re-constitutmg themselves as juridical persons with 
greater control over thelr own funds withm the 
universlty structure Law schools m Ukrame seem to be 
usmg thelr expertise and thelr popularity to stabilue 
themselves, but the lmmedlate crisis is not over and 
long-term needs requlre better conditions 

More fundamental is the question of 
re-deslgnmg the whole scheme of legal education m 
Ukrame to meet the needs of a modem society Thls 
requlres redefmmg the mission of legal education and 
developmg curricula, teachmg methods, textbooks, 
legal scholarship, professional capacity, and publlc 
service functions capable of carrymg out that mission 

Comprehensive re-orientation of legal 
education is an enormous task Progressive legal 
educators m Ukrame contmue to address the matter, but 
have not settled upon a precise re-formulation of the 
mlssion of legal education and scholarship m Ukrame 
Nor have they defmed the reforms needed to enable 

law schools to meet the changmg and expandmg 
demands of an mcreasmgly modern soclety 

Informal lscussions wlth reform-mmded law 
school teachers and admmistrators, however, reveal a 
growmg consensus on a number of fundamental issues 
The major areas of shared agreement are the followmg 

1) It is the responslblhty of law schools to 
help advance the legal culture of Ukrame by 

(a) trammg legal professionals to 
world standards, 

(b) promotmg and producmg a 
dynamic flow of excellent legal scholarship, and 

(c) serving as a resource for civic and 
social needs requlrmg legal expertise 

2) Law school educahon m Ukrame needs to 
move away fiom the Soviet model emphasizmg the 
rote memonzatlon of facts (mostly the norms of 
existlng law), to an approach that develops the capacity 
to "thmk llke lawyers " This became clear to 
concerned legal educators when the many recent 
changes m the law rendered huge parts, if not most, of 
former legal education melevant to current practice 
Rapldly changmg law is a fact of life m the modem 
world Contemporary societies need lawyers tramed to 
functlon m this envlronment 

3) Legal educahon that trams students to thlnk 
llke lawyers requlres innovative teachmg methods to 
supplement, if not replace, the almost exclusive 
reliance upon lecturmg prevalent m Ukramian 
law schools 

4) A new curriculum IS needed with particular 
emphasls on commercial-busmess subjects and the 
protection of human rights 

5 )  A new generation of textbooks and 
materials must be produced not only because of 
changes m the law, but also to move away from the 
Soviet model of standardization and uniformity Law 



RULE OF LAW NEWSLETTER JUNE 1995 

teachers should be able to choose tdxts from a variety 
of available materials, and to produce pedagogical 
materials themselves 

6 )  Law schools should be available as 
resource centers for both the entlre legal profession, 
and for society 

For nearly a year the Rule of Law Consortium 
has been workmg closely with leadmg reform-mmded 
law teachers and admmistrators m Ukrame to help 
advance the reform of legal education We have jomtly 
developed and started mplementmg a comprehensive 
program with each of the major law schools m Ukrame 
-- the Ukramian Law Academy m Kharkiv, the Law 
Departments of Kyiv University and Lviv University, 
and the Law Institute of Odessa University 
Subsequently, the Rule of Law Consortium will assist 
the developmg law schools of Ukrame as well 

Each program mcludes development of a new 
curriculum, teachmg methods, and course materials As 
part of these programs, leadmg American legal 
educators and law school admmistrators have begun 
workmg with thelr correspondmg peers m Ukramlan 
legal education Thls U S -Ukrame collaboration will 
provide a basis for the Ukramians to develop a modem, 
cuttmg edge approach to legal education that is 
appropriate for Ukramian needs and conditions 

Fmally, each law school is bemg provided 
with a mmi-typography that will allow for the 
producbon of needed law texts More mportantly, this 
equipment will help mstitutionalize pluralism m 
Ukramian legal educat~on by decentralizmg the 
publication process through devolving to law schools 
the capability of publishmg diverse textbooks, legal 
periodicals and other materials on law 

As the law reform process m Ukrame moves 
forward, new dlrect~ons m the reform of Ukramian 
legal education w ~ l l  certamly emerge as well Despite 
difficult conditions the process has started 

JUDICIAL CONFERENCE REPORT 
by Scott Newton, Esq 
Program Attorney for Russia 
Rule of Law Consortium 

On April 27, 1995, the Rule of Law 
Consortium brought together United States judges, 
scholars, and government policy-makers for a day-long 
multi-dmiplmary conference on the "The First Step 
to Jud~cial Independence in Russia, Ukraine and the 
Newly Independent States ( N I S )  " The conference 
served as an opportunity for the Consortium to 
marshal1 m one place for the first tune the formidable 
corps of experts it has recruited to design and 
adrnmister judicial development and mstitution- 
buildmg programs m Russia and Ukrame 

The four conference panels allowed for a 
broad exchange of observat~ons, msights, and 
experience The conference as a whole demonstrated 
that over the relabvely brief history of judmal 
assistance programs m the NIS, a significant store of 
wisdom has accumulated We know a great deal more 
about this very distmct set of problems and how to 
meet them than we did when we started-- or than we 
thought we would know just 18 months later 

Thomas A Dme, Assistant Adrnmlstrator of 
the U S Agency for International Development (AID) 
and the senior AID official m charge of coordmatmg 
assistance programs for the reglon, led off with the 
keynote address Dme used the occasion to warn 
agamst the danger posed by Congressional budget- 
cuttmg fever and isolationism for vitally mportant 
democratuahon assistance to Russia, Ukrame, and the 
other former Communist states Concemmg the Rule 
of Law Consortium's programs and the kmdred 
programs under the Rule-of-Law umbrella, Dme 
stressed "There is no more mportant goal m our 
foreign assistance program to the former Soviet Union 
countries than to foster thelr transikon from arbitrary 
rule to the true Rule of Law " 

Professor David Trubek of the Un~versity of 
Wisconsm Law School, a pioneer m the field of 
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development assistance to foreign legal systems, with 
over three decades of experience, provided a broad 
analysis of the special challenges of buddmg genumely 
mdependent judmmes m the NIS, and the attempts of 
foreign well-wishers to facilitate that process Trubek 
idenbfied a "hierarchy of transmissibility" m assistance 
efforts to foreign legal cultures To wit, basic cultural 
assumptions and principles are less transmissible than 
practical slulls In this hght, Trubek emphasued the 
mportance of process and dialogue m devlsmg sensible 
forms of assistance "We can only talk about our own 
system, and as we talk we hope our mterlocutors ask us 
questions Then they can tell us, 'We don't want that,' 
or That sounds good "' 

Later panels took up such themes as 
management of the post-Soviet courtroom, the design 
of judicial trammg programs and the relationship of 
legal education to judicial tralnmg Speakers and 
commentators mcluded Justice John A Dooley of the 
Supreme Court of Vermont, the mastermmd of the 
Rule of Law Consorhum's Karelia Regional Assistance 
program withm the Russian Federation, Ohio Chief 
Justice Thomas J Moyer and U S Court of Federal 
Clams Judge Bohdan A Futey, both of whom are 
active m Consortium's Ukramian programs, U S Court 
of Appeals Judge Randall R Rader, Los Angeles 
Superior Court Judge Jud~th C Chlrlm, Judge V 
Robert Payant, President of the National Judicial 
College, which is conductmg the Consortium's 
comprehensive assistance program for the Russian 
Supreme Commercial Court, and Professor Peter B 
Maggs, University of Illmois Russian law expert and 
maugural-year Rule of Law Consortium D~rector of 
Legal Reform 

which is admmistermg the Consortium's Russian 
Procuracy trammg programs and is plannmg a slmilar 
program m Ukrame 

The exchanges m and out of the sessions were 
lively Speakers and &scussants elaborated recurrent 
themes-- the need to tador assistance to Russian and 
Ukraman judges carefully, mtelhgently, and modestly, 
the psychological revolution requlred for judges to 
realue fully the promise of autonomy, the desirability 
of expandmg and deepenmg the contacts and dialogue 
opened up by Rule of Law assistance programs 

Davld Bronhelm, Esq , Project Drrector for the 
Rule of Law Consortium closed the conference with 
remarks on the tasks ahead, mcludmg dealmg with the 
"polit~cs of makmg a judicial system more autonomous 
and more independent " To this end, he posed the next 
generation of questions "How do you get your budget'? 
How do you lobby a legislature? How do you lobby an 
executive? How do you lobby the public? What does it 
take? How are judges taught that?" 

The conference served to focus and clarlfy the 
developmg th~nlung of the laborers m the vmeyards of 
judicial assistance about a very knotty and complex set 
of problems Just how do we go about trymg to help 
brmg about so elusive, mult~ply-detennmed, and 
culturally-embedded a concept as judicial 
mdependence m another society? In the wake of the 
Rule of Law Consortium's conference, we can give a 
somewhat more coherent and plausible response to that 
question 

The proceedmgs were videotaped and are 
bemg edited, and a transcript 1s m preparation 

In attendance were representatives of many 
U S government agencies playlng a role m the Russian 
assistance programs-- AID, the Departments of State, 
Justice and Commerce, and others, fellow Rule-of-Law 
assistance providers such as ABMCEELI, Chemonics 
and IRIS, members of the practicmg bar active m 
Russia, Ukrame, and elsewhere m the NIS, and other 
Rule of Law Consortium affil~ates and subcontractors, 
such as the American Prosecutors Research Institute, 
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RULE O F  LAW CONSORTIUM SMALL 
GRANTS AWARDS 
by Barry O'Connor 
Grants Manager 
Rule of Law Consortium 

NIS REGION AND THE TRANSCAUCASUS 
REPUBLICS 

The Small Grants Programs provide support 
to U S and NIS private voluntary and non- 
governmental organmtions for programs providmg 
innovative approaches to legal problems and the 
development of civil society Grants range anywhere 
from $5,000 to $100,000 and must mvolve two or 
more countries withm the NIS Region under the NIS 
Regional contract, and one or more countries under 
the other contracts The followmg grants have been 
made under the first round of activity under all three 
contracts (NOTE* Grants made under the Russian 
and Slavic Contracts will be further elaborated m the 
next issue of the Newsletter) 

Internattonal Fore~gn Pollcy Assoc~at~on, Moscow 
State Unlvers~ty and T b h ~  Busmess School Cross 
Republzc/Cross Dzsczplzne Alternatwe Dzspute 
Resolutzon Trainzng Program m Georgia and Russia 
($135,000) A grant to develop trammg materials-- 
and tram Georgian and Russian participants--m 
ADR 

Soclal Sclence Research Councll and the Russ~an 
Sclence Foundatlon Politzcul Scrence Workshops m 
Russia and Ukrame ($100,000) A grant designed to 
enhance, m theory and practice, Independent 
scholarship m the field of political science m the NIS 

Network for East-West Women and the Moscow 
Center for Gender Stud~es Developrng the NZS 
Legal Network m Russia, Ukrame and Kyrgyzstan 
($100,000) A grant to create local legal committees 
m Russia, Ukrame and Kyrgyzstan m order to 
advance legal reform on behalf of women 

League of Women Voters Educatlonal Fund, 
Moscow Center for Gender Studles, and the 
Ukra~nlan Center for Women's Studles 
Grassroots Internshzp Program for Emergzng Women 
Leaders m Russia and Ukrame ($100,000) A grant 
to provide Russian and Ukramian women direct 
experience of American local government 

THE RUSSIAN FEDERATION* 

Env~ronmental Law Inst~tute and ECOJURIS 
Strengthenzng the Rule of Emironmental Law 
($96,526) 

International Tax and Information Center and the 
Hlgher School of Economics Russzan Tax Law 
Reform Project ($100,000) 

Center for War, Peace, and the News Medla and 
Glasnost Defense Foundat~on RAPIC Freedom of 
Informatzon Program ($99,965) 

Center for Publlc Representatlon and Publlc 
Advocates Accesszng the Law Through Pubbc 
Advocacy A Cztlzen s Legal Center in Ekaterinburg 
($77,7 13) 

League of Women Voters Educatlonal Fund and 
Moscow Center for Gender Stud~es Strengthening 
Women s Rights m Russra ($100,000) 

UKRAINE* 

Ukraman Legal Foundatlon and the Amerlcan 
Bar Assoc~at~on (CEELT) k z n i a n  Bar 
Assoczatzon Project ($100,000) 

Ukraman Congress Committee of Amerlca and 
the Ukraman Legal Reform Task Force 
Comrnerczal Law Project for Ulwazne ($100,000) 

Env~ronmental Law Inst~tute and ECOPRAVO 
Rule of Envrronmental Law Project ($64,196) 
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Global Jewish Assistance and Relief Network and 
GJARNNkraine Ukrarne ROL Project ($100,624) 

U S -Ukraine Foundation and the Pylyp Orlyk 
Institute for Democracy Advancrng the Role of 
NGOs m a ROL Socrety ($93,950) 

Internews and International Med~a Center The 
Ukramran "What IJ7" ROL TV Serzes ($25,000) 

AMERICAN LEGAL CONSOR+~M 
PROGRAMS IN CENTRAL  AS^ 
by Malcolm Russell-Emhorn, Esq 
Project Supervisor 
Chemon~cs/Amer~can Legal Consortium* 

Chemonics Intemabonal Inc, operatmg m the 
reglon as the Amerlcan Legal Consortium (ALC), 1s 
currently supportmg nongovernmental organizations 
(NGOs) m its Rule of Law Project through a vlgorous 
small grants program and related educational activltles 
Both are deslgned to strengthen understandmg and use 
of the law m civll society 

Small Grants Propram 

ALC's small grants program seeks to award 
grants to deservmg NGOs that evidence an mterest m 
and commitment to strengthenmg legal mshtutions and 
processes m Central Asia and promotmg democratic 
legal reforms Employmg grants mostly m the amount 
of $15,000 - $25,000, ALC has at this writmg awarded 
14 grants totallmg some $383,174, or roughly one-thlrd 
of its $1 3 mlllion grants budget for the three-year 
(1993-96) base period of its USAID contract In 
addition, 22 appllcatlons are currently under serlous 
consideration ALC expects to award another ten 
grants withm the next two months, raismg cumulative 
obligations to $650,000 by mid-summer 

Geographically, eight of the current grantees 
hail from Kazakhstan, with three from Kyrgyzstan, and 
one each from Tajrkistan and Uzbekistan Four 
applicat~ons fiom Turkmenistan are m the plpelme A 

workshop for NGOs fiom Tajlkistan organlzed by ALC 
at the end of May m Dushanbe IS expected to result m 
the award of a half-dozen additional grants 

The work sought to be supported through the 
grants IS equally vaned Several of the groups concern 
themselves with monitomg and dissemmatmg 
mformat~on on the state of human rights and ethnlc 
plurahsm m the region, mcludmg the Almaty Helslnkl 
Committee, the KazakhstadAmerlcan Bureau on 
Human Fhghts and the Rule of Law, the Tajlk Scouts 
Association, Fund "UKUK" m Kyrgyzstan, and the 
Center for Political Sclence m Uzbekistan Prmcipals 
from three grantee orgatllzabons -- the Almaty Helslnki 
Committee, the KazakhstadAmerlcan Human kghts  
Bureau, and Legal Development of Kazakhstan -- have 
been named to serve as the only three NGO 
representatives on a Kazakhstan Government Human 
fights Workmg Group that wlll be preparmg the draft 
State Program on Human Fhghts 

Other entitles, mcludmg Adllet Law School 
and the Club of Intematlonal Lawyers m Kazakhstan, 
are specifically mvolved m promotmg lmproved public 
understandmg of law through the publicmng of 
important legal developments and publications of 
monographs, texts, and expert commentary Adilet, the 
region's first pnvate law school is an innovative leader 
m developmg a post-Sovlet legal cmculum and self- 
publishmg practical educational materials 

Still other NGOs, most notably Interlegal 
Kazakhstan and Center InterBlllm m Kyrgyzstan, 
conslder thew chief mission to be the provision of 
organlzational and legal services to other NGOs, 
acbvibes that obviously leverage ALC grant funds well 
beyond thelr stated amount With ALC's help, 
Interlegal has already organued two highly-acclauned 
conferences of NGOs m Almaty that provided local 
NGOs with a wealth of organlzational and legal 
mformation 

Other unportant grantee work to be funded by 
ALC embraces women's Issues (through the Women's 
Resource Center m Tashkent, Uzbekistan and the 
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"LIANA" Women's Organmtion m Kazakhstan), 
consumer protection (the "Consumers' Advocate" 
organlzatlon m Akmola, Kazakhstan), and 
environmental affalrs (the "Green Party" m Ust- 
Kamenogorsk, Kazakhstan) 

In addition to the grants program, ALC 
provides other asslstance that supports the growth of a 
more vlbrant NGO cornmuty m the region ALC has 
played a major role m collectmg and dlssemmatmg 
mformation on the legal status of NGOs under the 
leglslatlon of the five countries m the region For 
example, ALC 1s 1 Qstnbutmg hundreds of so-called 
"Standard Charter Packages" to area NGOs to stmulate 
more aggressive and better-mformed decision-makmg 
by NGOs about thelr own affalrs, 2 establishmg two 
Legal Informatlon Resources Networks (LIRNs) m 
Dushanbe and Almaty, as servxe centers to give NGOs 
and other users unprecedented access to local and 
mternatlonal legal materials m both prmt and electronic 
formats, 3 compllmg and dlssemmatlng databases of 
rellable Central Aslan leglslatlon and court declslons, 
and 4 holdmg several conferences on human rights m 
Kazakhstan and particlpatmg m a successful UN- 
supported NGO conference m Tashkent m 1994 Later 
this year, ALC will work wlth Counterpart Consortium 
on a major conference m Kyrgyzstan m November, 
1995 wh~ch specifically addresses the legal and 
organizational needs of NGOs m the region Over 200 
NGOs are expected to attend 

*Under the Regronal Contract the Rule of Law Consortrum has 
responsrbzlrty to Izarse wrth American legal Consortrum on zts 
projects wrthzn NIS regron 

RULE OF LAW DONOR DATA BASE 
by Regma Dobrov, Esq 
Coordmator/Information Systems/Internshlp 
Rule of Law Consortium 

Donor Database The purpose of the database is to 
~dentlfy various organizations (NGOs, PVOs, 
Consultmg F m s ,  US Government, non-US 
Government, etc) that are mvolved m the Rule of Law 
(ROL) actlvihes m the NIS and to describe therr 
programs The database, a comprehenslve, on-lme 
resource, has been accessible electronically smce 
September 1994 

In order to be as comprehenslve as possible, 
the database uses a broad defmitlon of the ROL which, 
among others, mcludes asslstance for producmg new 
laws and legislation dealmg wlth social, economlc, and 
polibcal issues, and mcreasmg the role and 
effect~veness of non-state actors m polltlcal and 
economlc affarrs m the NIS, mcludmg cltlzens 
awareness o f ,  demand for, and partuxpation m legal 
reform, legally orlented mstltutions and methods of 
legal recourse 

The database is updated regularly, whenever 
new mformat~on is obtamed If the readers are aware 
of any donors mvolved m the NIS ROL activities that 
are not listed, the ROLC would appreciate you 
contactmg Regma Dobrov at (202) 861-0015 with that 
mformatlon 

The database is housed on the Department of 
Commerce s National Technical Informahon Service s 
electronic bulletm board, FedWorld To access the 
database, dial (703) 321-3339, choose optlon "C" 
(Busmess, Trade & Investment L~brary), followed by 
optlon "D" (Rule of Law Donor Database) The 
Internet users can Telnet to FedWorld gov and choose 
the optlons menhoned, or use Anonymous ftp to ftp 
FedWorldgov, then selectmg ROL-NIS dlrectory The 
database operates at 14 4 baud rate and IS m DOS 
WP 5 1 format 

One of the programs of the Reg~onal Office 
under the The Rule of Law Consortym (ROLC) is the 
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JUDICIAL REFORM IN THE NIS 
An Introduct~on 
by Davrd Bronherm, Esq 
Project Manager 
Rule of Law Consortrum 

Thls, our second issue, under the NIS 
Regional Contract for the U S Agency for International 
Development Rule of Law Program, concentrates on 
~udlclal reform From the outset of our program, it has 
been recogn~zed that a Rule of Law soclety a cruc~ally 
dependent on the quality of ~ t s  judicial system, and that 
a market-oriented democracy requlres such a system to 
be mdependent and effic~ent 

from his essay on page 17 that he was, s~multaneously, 
deeply lnvolved m launchmg our program m Armenia 

In our first meetmgs m Russla and Ukrame ~t 
was Impressed upon us that the hghest pr~onty m 
developmg Rule of Law soclet~es and ther legal 
mfrastructure was efficient and autonomous court 
systems Our colleagues m those countries made clear 
to us that democracy, private property and a market 
oriented economy requlred no less 

They d ~ d  not underestunate the slze of the task 
before them Judges had to be retramed m both process 
and substance The med~a, the pubhc, and pollttcians 
all had to be reoriented Law Schools had to be 
enlisted m the job of adequately trammg the next 
generatrons of judges, procurators and the Bar 
Procurators had to work construct~vely and 
supportively 

The challenge was unpressive T h ~ s  
Newsletter contams the vlews of some of the emment 
jurists meetmg the challenge, and the reflect~ons of 
some of the Americans cooperatmg w~th them 

Also, m our first Issue, I wrote about the need 
to attack multiple objectives m a mutually remforcmg 
and coherent program In Kareha, Russla, we have 
been able to cooperate m such a program m a single 
reglon Two jurists share thelr experience with us m 
managlng thls cooperatlve effort 

We have been fortunate m bemg able to work 
with brilliant Russians and Ukramians ded~cated to 
judicial reform Knowmg that all else is dependent on 
thelr success, they are determmed to move ahead We, 
and our colleagues m USAID who work beslde us, are 
privileged to be workmg w~th  them 

Once again we are indebted to Professor 
Sharlet for focus~ng and edlt~ng the Newsletter HE 
task 1s a11 the more mpresswe when the reader notes 
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ON THE RESOLUTION OF 
COMMERCIAL DISPUTES IN RUSSIA 
By Chref Jmt~ce V F Yakovlev 
Hrgher Commercral Court of the Russran Federatron 
Professor of Law 

A new system for resolvmg commerciaI 
dlsputes was created durmg the economic reforms m 
Russia and ls currently m operat~on New courts that 
specialrze in resolvmg commerc~al d~sputes in 
particular have been establ~shed m place of former so- 
called State Arbitrat~on Boards wh~ch resolved 
economic d~sputes prmcipally between government 
enterprises 

The establishment of these new courts 
represented a return to an old trad~t~on m Russia 
predating 1917 Commercial courts had existed in 
Russla m conjunction with courts of general 
jurisdiction Essentially these courts have been 
rev~ved, although they bear a somewhat d~fferent name 
These courts are now called commerc~al courts, 
although essentially they are state courts designed for 
the resolut~on of commerc~al disputes 

The first level m thls system IS comprised of 
commercial courts of the reglons (oblast), republics 
(respubllca), and districts (akr I) of Russia There are 
82 such courts The second level lncludes 10 federal 
commercial courts which funct~on as courts of 
cassatlon 

The Higher Commercial Court of the Russ~an 
Federation oversees the system of commercial courts 
The Higher Court constitutes the supreme judiclal 
author~ty of the commerc~al domam, assurmg a 
uniformity of judlclal practice through its 
mterpretatlons 

The commerc~al courts handle clvil and 
admmistrative proceedings They resolve commerc~al 
d~sputes between entrepreneur~al entities which are 
understood to refer to both legal ent~ties as well as to 
~nd~v~dua l  citizen entrepreneurs The commerc~al 
courts preslde over adrn~nlstrat~ve proceedings m the 

entrepreneurial sector as well They resolve disputes 
between entrepreneurs and government agencles, 
includmg entrepreneur's complamts agamst illegal 
decisions of government agencles whlch affect the 
r~ghts and Interests of entrepreneurs Spec~fically, the 
comrnerclal courts revtew chputes associated wlth the 
mplementation of prtvatlzatlon as well as dlsputes 
between entrepreneurs and the tax author~t~es and 
others Commercial courts also hear cases related to 
~nsolvency (bankruptcy), and the reorganlzahon of 
busmesses engaged m entrepreneur~al actlvit~es 

The New Leglslatlon on the Commercial Courts 

New legnlahon on the commerc~al courts has 
been m effect m Russ~a smce July 1, 1995, t h ~ s  
includes the new Commercial Procedural Code of the 
Russlan Federat~on The new leg~slatlon also asslgns to 
the commercial court jur~sdlction over disputes 
involvmg foreign companles and forelgn entrepreneurs 
Judicial proceedmgs are also to be gu~ded by new 
regulations The prmcipal element here IS that the 
j ~ d l ~ i a l  process IS based on an adversarial approach 
The opportunities for a party to appeal judiclal 
decisions have been expanded significantly In 
connection with the appeal of an mterested party, the 
legal~ty of a dec~sion may be rev~ewed e~ther through 
an appellate hearmg (on facts or on law), or through 
cassat~on (on law) 

Under current law, commercial disputes can 
also be resolved by arb~tration (by an arbitration 
tribunal) The assignment of disputes for resolut~on 
through arb~tration is based on an agreement between 
the partles Most commonly this procedure for 
resolution of d~sputes is employed m d~sputes that arlse 
m connection with companles 

Russia is a signatory to the New York 
Convent~on on the Recogn~t~on and Enforcement of 
Fore~gn Arbitral Awards 
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THE CONCEPT OF JUDICLAL AND LEGAL 
REFORM IN UKRAINE 
By ChzefJustrce V F  Boyko 
Supreme Court of Ubazne 

The Declarahon of Ukrame's State 
Sovereignty passed by the Supreme Rada on July 16, 
1990 proclauns that Ukrame guarantees the supremacy 
of the IJkramian Constitution and Laws on its terntory, 
with state power bemg exerclsed m correspondence 
with the prmciple of ~ t s  separation into the legislature, 
the executive and the judiciary The creation of a 
democratic and law-governed soclety m Ukralne is 
imposs~ble wlthout reforming its judictary and legal 
system To fulfill this task the Supreme Rada adopted 
the Concept of Judicial-Legal Reform m Ukrame by 
passlng a related Resolution on Aprll 28, 1992 The 
Concept envlslons that the major goal of the reform is 
to shape an independent judicial system, as well as 
creatmg new legislation and streamlining the forms of 
the admlnlstration of justlce 

The follow~ng measures are to be taken 
toward the implementation of the above 

- To guarantee the lndependence of judlcial 
bodies by effectively broadenmg thelr 
author@ and precludmg any mfluence on 
them by the leg~slature and the executive, 

- To mplement democrat~c ideas of justlce 
developed by the world's leading scholars and 
practitioners, 

To formulate a system of leg~slatlon on the 
organization of courts which would ensure 
judges' mdependence under law, 

To develop a dist~nct definition of branch 
competence withm the judiciary, 

To secure each citizen's right of access to 
courts that are competent, Independent and 
impartla1 

As for the cornerstone prmciples of the 
judicial-legal reform, the Concept has pmpomted the 
following 

- To develop a system of judicial process which 
would guarantee to the maxmum the rlght of 
court protection, c~tuens' equality before the 
court and law, as well as provlde conditions 
for real competitiveness and the 
lmplementation of the presumption of 
mnocence, 

- To radically reform substantive and 
procedural legislahon, 

To venfj the legltlmacy and validrty of court 
rulmgs through appellate and cassation 
procedures, and by exammmg newly revealed 
evldence 

The Supreme Rada has already adopted a 
number of important laws relevant to lmplementation 
of the above Concept, specifically Laws of Ukraine 
"On the Status of Judges " "On the Inst~tutlons of 
Judlclal Self-Governance," "On Qualification 
Commissions, the Qualification Attestation and 
Dlscipllnary Responslbil~ty of Ukramian Judges," "On 
Security Provisions for Persons Participatmg m 
Crlminal Proceedmgs," and other normatlve acts that 
drectly relate to the funct~onlng of courts and law- 
enforcement lnstltutions 

Substantial changes have been Introduced mto 
the Crunmal, Crvil, Crunmal Procedural and Civil 
Procedural Codes Thus, cases at the fust Instance 
level are to be tried by one judge m a bench tnal, by a 
three judge colleg~um, or, m certain cases, by two 
judges and three people's assessors 

A mechanism for judiclal control over 
mvestlgatlve agencies' procedural actlvities whlch 
restrlct citizens' rights, was establ~shed The 
defendant's right to counsel was considerably 
broadened A number of Cr~mmal Code articles were 
decrmlnalized 
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Authorized rnstitutlons are currently workmg 
on a new law "On The Judiciary " Drafts of the 
Crunmal, Civil, Cmmal  Procedural, Civil Procedural, 
Commercial, Family and Labor Codes are also m 
process 

Commg up with an approprmte structure for 
judlcial bodies 1s of crucial unportance for the 
formatron of Ukrame's judiciary By and large the 
existmg court setup has justified Itself It comprises 

dlstrict (ravon)/c~ty courts, reg~onal(&&) courts and 
the Supreme Court The DistrictlC~ty Court st111 
remams the system's basic un~t  It is m charge of trylng 
all the civd, crun~nal and admlnlstratlve cases, except 
for those whose specific~ty pertains to others courts' 
jurlsdlctlons The competence of the Regional Court 
needs to be lunited to hearing first Instance cases which 
entail cap~tal pun~shment, as well as certain cases of 
s~gn~ficant public mterest It is also ent~tled to be the 
appellate and cassatlon body for decis~ons taken by 
dlstrlct /c~ty courts 

The Supreme Court w~l l  try first instance 
cases It w ~ l l  focus on superwslng the performance of 
lower-level courts along w~th  functioning as the 
appellate and cassatlon body vls-a-vis reg~onal court 
rulings 

Court jurors are to subst~tute for people's 
assessors m llne wlth the above "pipelme" drafts It is 
env~sioned that they will participate not only m 
mocent or guilty dec~sion-makmg together wlth career 
judges, but will also be mvolved m decidmg all the 
other sentence-related Issues 

A new scheme for appellate and cassation 
review, as well as wew of newly revealed evidence, is 
to be Introduced It needs to be harmonzed with the 
related practices of democrat~c, law-governed states 

A new subd~v~s~on of judges to handle an 
ever growmg amount of adm~nistrat~ve cases n being 
Introduced at the level of district/city courts Th~s  IS 

necessary due to the broadening j ~ r l ~ d l ~ t l ~ n  for the 
spec~fically adrn~n~strat~ve cases Nearly all the actlons 

by ofic~als, and by varlous agencies and organlzatlons 
they represent, may be appealed m court, m the event 
that citizens' rlghts are v~olated 

The formation of Ukrame's judiciary is 
deemed an mdlspensable element of the judicial 
reform Thts 1s being camed out through Qual~ficahon 
Commlsstons, pman ly  compnsed of judges, whose 
task it IS to secure the formation of a judicial corps 
capable of admlnistenng justice m a professional, 
conscientious and unbiased fash~on The Quallficatlon 
Commiss~ons glve exammations to candidates, draw 
conclus~ons and make recommendations concernmg the 
possibil~ty of appomtmg a cand~date to one or another 
position, or, conversely, dlschargmg hlmher 

On the basls of the Qual~ficat~on 
Comm~ssion's dec~s~ons in accordance with the 
Constltut~onal Agreement between the Supreme Rada 
and the Pres~dent of Ukraine, judges at all levels, 
except the Supreme Court, shall be appomted by the 
Pres~dent upon recelpt of a recommendat~on from the 
Min~ster of Just~ce prepared m consultation w~th  the 
Supreme Court of Ukrame 

The unplementat~on of the above programs 
w ~ l l  protect the socio-economic, political and 
mdlvidual rights and fkeedoms of Ukrainian citizens, as 
well as the rights, and lawful Interests of enterprises, 
institutions and organizations, lnespective of the type 
of property, agalnst any encroachments under the 
existmg democratic const~tutlonal arrangement 

Ukrame IS determmed to become a civ~lized, 
law-governed state 

UKRAINE'S COMMERCIAL COURTS 
ACHIEVEMENTS AND PROSPECTS 
By Chref Justlzce D N Prztyku 
H~gher Commercral Court of Ukrazne 

Objective changes have been underway In 
Ukralne smce 1991, which have unpacted the country's 
economlc system The emergence of new approaches 
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to runnmg the economy, the development of new 
natlonal 1egislaQon to regulate economic mter-entlty 
relahons, mcludmg enterpnses with different types of 
property, set m motion the need for creatmg an 
mstltut~on, whose ju r~ l c t i on  would encompass the 
protection of the rights and the legitmate mterests of 
all those parhcipatmg m the process 

In this contexts, pursuant to Arhcle 16 1 of the 
Ukrarnian Constitution, the Supreme Rada adopted a 
law "On the Commerclal Court" on June 4,199 1 The 
law laid the foundations for a new organizationally 
independent branch of the Ukra~nian judiciary -- 
Ukraine's commerclal court system 

The next stage of the system's consolidation 
was heralded by passage of the laws of Ukrame "On 
the Status of Judges," "On the Institutions of Judicial 
Self-Governance," "On Qual~ficat~on Comm~ss~ons, the 
Qualificat~on Attestation and D~sc~plinary 
Respons~bility of Ukrainian Judges," and others The 
development of the judiclary is currently gathering 
momentum, having been given Impetus by the 
Constitutional Agreement between the President and 
the Supreme Rada, based the law "On State Power and 
Local Government " 

Consistent wlth the Ukramian Constitution, 
the Commercial Court IS empowered to admmister 
justice m the realm of commercial-economic relations, 
hence ~ t s  three major tasks To protect the rlghts and 
lawful mterests of all those Involved m commercial- 
economic relatlons, To promote the strengthenmg of 
the leg~tunacy of related transactlons, and to submlt 
legislative proposals amed at streamlmmg the legal 
regulation of commercial-economic activities 

During the brlef perlod of its existence the 
Commercial Court has successfully completed the 
phase of organlzatlonal formation A package of new 
laws regulatmg commerclal dlspute resolution and 
bankruptcy-related procedures, was passed Currently, 
the commercial court system conslsts of two 
components The Commercial Court of the 
Autonomous Republic of Crimea, regional (w) 

Commercial Courts, the city Commerclal Courts of 
Kyiv and Sevastopol on the one hand, and the Higher 
Commercial Court of Ukrame, on the other A 
complement of 1,238 judges and court speclallsts 
ensure the system's smooth functionmg 

Over the four-year penod 359,000 clams 
were filed and processed by the commercial courts 
Property-related disputes, arismg out of the non- 
fulfillment of commercial agreements constitute the 
great majorlty of the cases, as much as 93-95 percent 
each year 

Consistent and steady legitlmlzatlon of the 
administration of justxe m the area of economic 
relatlons is definitely on the Higher Commercial 
Court's priorlty list The mechanism of appellate 
review n especially relevant m this process Wlth this 
alrn In mmd and in pursuance of the Law of Ukraine 

"On the Commercial Court" and the Commerclal 
Procedural Code, a system of agencies authorized to 
supervise and monitor the legality of decisions made by 
the Ukrainian Arbitration Courts was created It 
envisions that the court has the right to use the 
mechanism of appellate revlew at ~ t s  own mltiative m 
order to check the legltlmacy and validity of a rulmg or 
approval, as well as to review certam cases, based upon 
a party's statement or the prosecutor's protest Thus, 
elght of every 10 cases was reviewed m the period of 
tune fiom 199 I to June 1995 

From 1991 through 1995, the Higher 
Commercial Court drafted or took part m draftmg 29 
bills, mcludmg the Ddraft Cornmerclal Code of 
Ukralne and the Draft Law "On the Commercial 
Court " Prepared as ajomt effort of both scholars and 
practitioners, the finishing touches are now bemg put 
on the Draft Commerc~al Code 

The bnsk development of Ukrame's leg~slat~on 
in the period , 1991-1995, and the emergence of new 
socio-legal relations wh~ch generated new categories of 
commerc~al disputes, logically precipitated the creat~on 
of a rapid-response system of judicial trainlng Based 
upon the Parhamentary Resolution of February 24, 
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1994 "On Provis~on for the Act~vity of Courts," a 
sc~ent~fic-research and methodolog~cal center 
(commonly referred to as the Judlcial Refresher 
Trammg Center), was launched and a now m operahon 
at the figher Commercial Court Founded m close 
cooperaQon with the the U S Agency for International 
Development and the Rule of Law Consortium, the 
Center came to p p s  w~th  a crucially mportant 
challenge the mprovement of the qualifications of 
judges and commerc~al court specialists 

Prospectwely, the Center w ~ l l  be m a position 
to offer qual~ficat~on upgradmg to legal advisors who 
are engaged m the commerc~al domam It is common 
knowledge that the trammg of cadres a extremely v~tal 
at the stage when a number of new legislat~ve acts are 
being adopted In the per~od from January to June, 
1995, 88 commercial court judges successfully 
completed thelr refi-esher trammg courses at the Center 
Another 19 judges mad an internsh~p t r~p  to the USA m 
1994, recelvmg thelr pract~cal trainlng mamly at the 
Ohio Supreme Court m Columbus, Ohio 

Presently, In lme with a Presidential Decree, 
a new version of the Concept for Judicial-Legal Reform 
is be~ng prepared, the key provisions of which are to 
be legitmmd by a new Const~tution of Ukrame Flrst 
and foremost t h~s  relates to the role played by the 
judiciary m the reform process 

An All-Ukramlan Scient~fic-Pract~cal Semmar, 
held on May 23-25, 1995, was dedicated to the top~c 
"Judic~al-Legal Reform The Adrnmistrahon of Justice 
m the Commerc~al Domam," the semmar was co- 
sponsored and by the Academy of Legal Sciences, the 
Higher Commerc~al Court and the National Law 
Academy of Ukraine Both academics and 
practitloners repeatedly emphasized that the formation 
of Ukrame's judiciary must adhere to mternat~onal 
prmciples and standards for the admmistration of 
justice, as stipulated by the Unwersal Declarat~on of 
Human kghts, the Internakonal Covenant on CIVII and 
Pohtical kghts, the Paris Charter for a New Europe, 

The very creation of a civ~l, democratic 
society and a law-governed state is dependent on the 
choice of the r~ght option, when structurmg the judlcial 
branch of power, given that jud~clary is the major 
prerequaite for success In this regard it would be 
destrable to come up w~th  an academ~cally 
substanhated and prachcally tested draft of the judiclal 
reform, whlch would maxnnally take mto account 
Ukmne's current soc~al, economic, political, legal and 
spmtual reahkes 

Proceedmg fiom the system's future prospects, 
h~stoncal factors and present day trans~t~onal 
conditions, academics, practitloners and commercial 
court judges deem it expedient to adopt the followmg 
commerc~al court system 

Commercial courts of the Autonomous 
Republic of Crlrnea, Ukrain~an regions 
(oblasts), and the City of Kylv and the City of 
Sevastopol to hear the majority of 
commercial d~sputes at the first mstance level, 

Appellate Commercial Courts to be formed m 
areas, which encompass the territory of 
several regions (oblasts) No more than five 
of these courts need to be created, 
specificallym the western, southern, north 
central and eastern mclude sectlons of 
Ukrame The junsdlction of these courts 
would lnclude dec~dlng certam disputes at the 
first mstance level, as well as appellate and 
cassatlon review, 

- The H~gher Commercial Court of Ukrame is 
seen as the cassation mstance for appellate 
court-related cases Its competence would 
also mclude analyzmg court practice, 
developmg gu~dmg mstructlons and 
explanations, as well as draftmg legislatwe 
proposals and submlttmg them to the 
Parl~ament, glven the fact that the 
Const~tution gwes the H~gher Commercial 

and the bask prmclples of judicial independece 
- 

Court with the right of leg;slatwe initlatlve 
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The proper regulat~on of the rapidly changing 
commercial-economic relations m Ukrame requlres 
substantial and adequate movations and alterations to 
the commercial leglslabon and commercial-procedural 
law 

- Widenmg the clrcle of the subjects of 
entrepreneurlal activity, which are entitled to 
apply to Commercial Courts for the protecbon 
of ther violated rights and mterests, for 
mstance to provide mdividual entrepreneurs 
with this right, 

- Abandonmg pre-tnal settlements of disputes 
or changmg its procedure for certam 
categories of cases, drastically shortening 
clam considerat~on deadhnes, 

- Considerably sunpllfymg the court procedure 
for certlfymg bankruptcies 

Tak~ng mto consideration and lrnplementmg 
the aforementioned proposals, put forth by the leadmg 
legal scholars and practitioners, will undeniably help 
establish a new democrat~c and Independent judiciary, 
whose motto is the realization of the Rule of Law m 
Ukraine 

JUDICIAL EDUCATION IN A RUSSIAN 
REGIONAL REPUBLIC 
A CASE STUDY OF KARELIA 
By Justzce John A Dooley 
Supreme Court of Vermont and 
Judge NeZZze Kabanen 
Supreme Court of Republrc of Karelra 

In the last Issue of the Newsletter, Dav~d 
Bronheun, Project Manager of the Rule of Law 
Consorhum, explamed that because of the lmited 
resources available, the enormity of the task and the 
tune constramts, the consortium has targeted the "apex 
bodies of key legal mstitut~ons" with the widest 
audience for judiclal trainmg The one major 
exception, at least m Russ~a, has been the varlous 

programs established between the Vermont Jud~c~ary 
and Bar Associat~on and the legal community of the 
Republ~c of Kareha, an Autonomous Republic withm 
the Russian Federation Included m the programs of 
the VermontIKarel~a Rule of Law Project has been a 
very active judlcial education program, whlch has 
especially supported the mtroducbon of crlmmal jury 
tr~als m Karelia 

Certam facts about the Russian legal system 
support the need for a local tralnmg effort of judges 
The Russian legal system is very labor mtensive, 
requrlng over twlce the number of judicial officers of 
a comparably-s~zed unit m the United States Thus, 
Karelia, with approximately 850,000 residents has 13 1 
authorized professional judges m the Peoples (tnal) 
Courts, commercial courts, The Supreme Court (ma1 
and appellate) and the Constitut~onal Court By 
comparison, Vermont, w~ th  600,000 res~dents has 30 
author~zed tnal judges, five Supreme Court Just~ces and 
two United States D~strlct Judges 

Many Russian judges have not had the broad 
legal educat~on available to the~r American 
counterparts For example, only about half of the 
Karelia judges have had an on-campus legal education 
at a university law department The remamder have 
learned law on the job (many formerly had roles withm 
other parts of the legal system or as assistants m the 
courts), and through correspondence courses The 
focus of the Rule of Law Consortium' s efforts in 
assistmg the national mstitutlons of the Russian 
Federation m judiclal edutat~on has been to train or 
retram the judicial tramers The enormous number of 
judicial officers to be tramed, and the unmet trammg 
need, makes ~t unllkely that any effort seekmg to tram 
all Russ~an judges at the national level will succeed 
Tramlng may be designed nationally, but it must be 
delivered locally 

The local dellvery systems are in need of 
attention if they are to become effective providers of 
high quality, relevant judicial educat~on In Kareha, 
for example, there have been only lmited opportun~ties 
for traming of judges once they have been appointed 
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Although In theory, each new judge should have an 
opportunity to attend a national trammg program once 
appomted, and every three years thereafter, the supply 
of trainmg events has not kept pace w ~ t h  the demand, 
thus many judges have never attended such a program 
Local tramng has been lunited Most of the Karelian 
judges meet quarterly, m part for contmumg judIcia1 
education The education component of the meetmg 
has usually been a lecture by one or more judges of the 
Supreme Court on changes in the law in a particular 
area 

There also needs to be attention to educat~onal 
methodology Almost all legal education m Russ~a has 
been by lecture New methods of instruction have not 
reached the law schools or the hmited judlcial 
education programs 

The jud~clal educat~on component of the 
VermontKarelia Rule of Law Project has sought to 
establish m Karel~a a regional tralning program that 
meets the educat~onal needs of each of the judges in 
Karel~a, particularly m adaptmg to the changing legal 
env~ronment In a progressive way It is des~gned to 
draw on nat~onal resources where these are available 
and thus llnk to the nat~onal mstitutlons and programs 
supported by the Rule of Law Consortium The 
judiclal educat~on events are, however, designed locally 
to respond to expressed needs of the Karellan judiciary 

As we come to the close of our second year, 
we hope we are developmg a model both of judlclal 
educat~on, and of Russ~adAmerican partnersh~p in 
plannmg and delivery of that educat~on Our 
experience md~cates that three attributes of the program 
are cr~tical to ~ t s  success 

Attributes of Success 

The first attr~bute deals with the substance of 
the educat~onal events The mit~al efforts at 
American-ass~sted education, of Russ~an judges has 
usually stressed instruction m the central ~ngred~ents of 
the American legal system such as the central~ty of the 

Rule of Law, the mdependence and power of the 
judiciary and the role of judicial revlew of executive 
and legislative actions These are Important efforts, 
and often of high mterest to Russian audiences, but of 
llmited uhlity to judges m theu day-to-day work 
Many features of the American system although of 
mtellectual mterest, are not a usable model for the 
development of the Russian system 

Thus, the substance of judlclal educat~on efforts, even 
where ass~sted by Amencans, should be on Russlan law 
and legal practice, and on topm chosen by the judges 
themselves or thelr representat~ves This does not 
mean that Americans have no role m Russian judicial 
educat~on In fact, many subjects benefit from a 
comparativist approach where Russian and American 
judges dlscuss their different approaches to common 
problems 

We stress that the major contribution of 
Amer~cans is m demonstratmg the need for, and results 
of judlclal educahon Our descript~on of the state of 
judlcial educat~on m Karel~a would have applied to 
Vermont as recently as a decade ago Educat~on was 
not then a priority m the Vermont judicial budget 

In the last decade, however, the Vermont 
judlclary has come to recognize the need for high 
quality and regular judlcial education for professlonal 
development All judges now go through a week-long 
annual "Judicial college" as well as other high quality 
programs Most judges go to at least one natlonal 
tralnmg event durmg the year and the three northern 
New England states have combmed efforts for an 
annual reglonal event for all judges Both the m- 
state and reg~onal programs use national presenters and 
a muc of mstruchonal methods 

The Amer~can commitment to judlcial 
education as a crit~cal element of the professional 
development and renewal of judges as they face new 
challenges in their work, is relevant to the Russian 
situat~on The Amerlcan system is a usable model for 
Russ~an judges lf we can Impart why judicial education 
IS Important, how ~t can unprove profess~onal sk~lls and 
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knowledge especially where significant legal and 
soc~etal change IS occumg, and what resources are 
needed to make it work 

The Amencan methodology and commitment 
can be demonstrated m the program designs or as a 
subject of mstruchon The Vermont/Karelia project has 
done both with success Durmg May of 1995, 
American and Karehan judges and lawyers put on a 
program on jury trials and ethics To present the 
evolvmg Russian law, we retamed judges who have 
conducted jury trials m one of the designated 
expermental regions and Russian law professors who 
are experts m crmmal procedure and ethics The 
demonstration mdicated that, as m the Unlted States, 
national experts can be used to present high quality 
local programs The event also mcluded a panel on 
judicial educatlon in Vermont to show how a trainmg 
event llke the one bemg held fit within a broader 
educatlon program 

The second attribute 1s related to the first 
Judlcial education m the Unlted States has benefited 
greatly £tom the introduction of methods of instruction 
other than the lecture by experts Particularly 
important has been the development of an active role 
for partlclpants whether m role-playmg, collaborat~ve 
decision-makmg or d~scussion of common problems 
The Russian system can benefit greatly fiom these 
methods Russian judges are ready for an active role 
in thelr education They want to discuss difficult 
problems m areas llke ethics, challenge presenters 
through aggressive quesbons, and try out new roles and 
responsibilities even m a practlce session 

Our May program m Karelia relied primarily 
on role-playmg to demonstrate crmmal Jury trial 
procedure and group-discussion to look at ethical and 
professional dilemmas There was mtense mterest m 
the role-play and the strategic and tactlcal choices for 
the participants, as well as the skills necessary for 
management of a jury and the handllng of advocates m 
an adversary environment We presented hypothetical 
ethical problems and they produced a spirited 
discussion of how judges should conduct themselves 

These hypothetlcals also produced the best discussion 
of alternat~ve approaches m the Amerlcan and Russ~an 
systems The discussion encouraged the participants to 
thmk through difficult ethical problems and see the 
pomt of view of other system participants 

The thlrd attribute IS to lmk judicial education 
to the educahon of lawyers, as well as others w i t h  the 
legal system, and m isolahon fiom undergraduate legal 
education In the United States, there are sufficient 
resources to tram judges mdependently m separately 
tallored programs Few would expect that bar 
association contmumg legal education programs would 
alone suffice as educational events for judges The 
situation m Russia is different However Russian 
judges and legal admmistrators come to view judicial 
education, there never will be adequate resources to 
tram judges at the mtensity that exlsts in the Unlted 
States Moreover, the large number of Russian judges 
makes the challenge of adequate judlclal educatlon 
even greater Fmally, the fundamental change that is 
occurring within the Russian legal system IS facing 
judges and lawyers allke means that these professionals 
must relate to each other m new 
ways 

We believe these differences make much more 
appropriate combmed education of judges and lawyers 
In common programs m Russia Although we could 
argue thls as a resource shortage necessity, we believe 
it makes methodological sense and works because of 
the open communication of lawyers and judges For 
example, our May Karelia program used a jury tnal 
role-play to tram trial judges, procurators and defense 
lawyers The role-play was mtermpted periodically to 
allow the judges and lawyer groups to meet separately 
to discuss events gomg on in the role-play For 
example, after the evidence presentation, the judges 
met to discuss how to construct ajury charge, while the 
procurators met to discuss prosecution closmg 
argument and defense lawyers met to discuss 
defendant's closing argument In this way, one event 
served as skills trammg for three separate types of legal 
professionals 
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We see slmllar linkages to the law schools 
several of which are developmg trial advocacy 
mstructlon w ~ t h  ass~stance from the Rule of Law 
Consortium The cost of such program may become 
manageable ~f shared with the judiciary and lawyers 

Amencan assistance to judlclal education 
efforts m Russ~a faces the challenge of supportmg 
posit~ve change m a sustamable way with h ~ t e d  
resources while demonstratmg meanmgll results We 
agree with the Rule of Law Consortmm's conclusion 
that the bulk of the assistance must be at the apex level 
to produce the greatest and long-lastmg results The 
Karelia program supplements the nat~onal effort to 
demonstrate how the Russian reglons can progress and 
how regional judges can develop the profess~onal skills 
for a greater role in the new Russ~an legal system 

WORKING WITH RUSSIAN JUDGES 
PRINCIPLES OF INTERNATIONAL 
JUDICIAL TRAINING 
by Judge V Robert Payant 
President Natronal Judicial College 
Reno Nevada 

Durmg ~ t s  th~rty-three year hlstory, The 
Nat~onal Judlclal College (NJC) has provided tralnmg 
to more than 30, 000 judges and court officials m a 
w~de  varlety of res~dent and extenslon courses More 
than 65,000 cerhficates of course completion have been 
Issued Judges attend the College, which is located on 
the campus of the Un~vers~ty of Nevada m Reno, from 
every state and from many fore~gn nations The 
College also conducts courses and semmars m other 
locat~ons w ~ t h  average annual attendance now 
exceedmg 3,500 

From ~ t s  begmnmg, NJC has enrolled English- 
speakmg judges m ~ t s  regular courses Most have been 
from the Commonwealth nations and lnclude judges 
from Afi-~ca, India, Pak~stan and Sri Lanka, and from 
Australla and New Zealand These judges attend 
classes w~ th  Amer~can judges and partmpate fully In 
the regular courses offered 

In more recent years, with the use of 
Interpreters and sunultaneous translation equipment, 
judges fiom a wide vanety of nat~ons, particularly from 
Latm Amenca, Asia, Eastern Europe, and from the 
former Sovlet Unlon, have attended special courses 
prepared for the speclfic needs of judges m the 
developing democrac~es 

Begmnmg a few years ago, NJC has also 
developed courses m which ~ts faculty has traveled 
abroad Durmg March 1995, 12 tr~al and appellate 
judges from the Russian Higher Commercial Court 
parhc~pated m an Intensive one-week course at the NJC 
Reno campus Selected as Ilkely tramers for the~r 
colleagues, these judges were taught a combination 
curr~culum of substat~ve legal matters along with 
lessons In adult educat~on and communication 
techtuques The substantive matters mcluded 
bankruptcy, enforcement ofjudgments, contracts, court 
management, and judiclal ethlcs 

In May, an NJC faculty team composed 
pr~mar~ly of actlve judges, conducted a one-week 
course m Moscow for 85 judges of the commerclal 
court system on the same topics Because the NJC 
faculty hved m the same quarters at the Academy of 
Econom~cs as the Russ~an partmpants, classroom 
sesslons between the Russlan judges and the Amer~can 
faculty members were supplemented by after-class 
d~scussions on judlclal mdependence, the inherent 
powers of courts, and ways to mcrease publ~c respect 
and confidence m the Rule of Law 

Evaluat~ons for both the "trammg the tramers" 
session m Reno and the semlnar m Moscow recewed 
outstandmg revlews fiom the Russlan participants 
The judges appreciated the mt ten  course materials and 
look forward to receivmg the judlclal notebook/trammg 
manual, whlch 1s currently bemg completed by the 
Nat~onal Judicial College usmg Russ~an judges and 
lawyers as authors NJC's contract with the Rule of 
Law Consort~um prov~des for publicat~on of 2,000 
coples of the notebooWmanua1 to be distributed this fall 
to all judges of the commerclal courts 
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Universals of Judg~ng 

A question frequently asked of American 
judges about Nat~onal Judiclal College courses has 
been, "What can be taught when the laws and 

procedure between the various states are so different?" 
The questions have been even more pomted when we 
consider trammg of judges from a civil law rather than 
a common law trad~tion 

National and internat~onal trainmg programs, 
brlngmg together judges from various junsd~ctions, is 
so valuable because the NJC teaches the art and science 
of judgmg--those attributes of good judges and good 
judiclal decis~on-making which have a universal 
applicat~on 

While it is true that some NJC courses do 
teach "black letter law," the approach is always to look 
at new trends in the law and the role of the judge m 
handlmg the new challenges or mterpretation NJC 
faculty members take the position that judges know or 
can find the law, the purpose of College training is to 
assist judges m findmg those methods which ensure 
that the legal system provides justice-the universal 
asplration of human kind 

What are these universal concepts of judgmg 
that we believe can bring together judges from Russia 
and the United States? Flrst and foremost, the classes 
dlscuss the appropriate role of judges in a democratic 
nation The mdependent adjudicator and decision 
maker who bu~lds public confidence is the ideal judge 
Understandmg that judges should not be swayed by 
partlsan objectives and must have the mtegrity to rule 
without blas or prejudice, fear, or favor, are concepts 
that can be taught 

Another universal aspect of judgmg IS 

understandmg the leadership role that mdwidual judges 
and associations of judges can appropriately undertake 
Judicial reform requires careful and thoughtful study, 
but also often requires vlgorous advocacy What 
judges may and shouId do on behalf of system 

mprovement IS an important part of the curriculum 

Management of the courts and the role that 
judges must play m ther own courtroom such as bench 
skills lncludmg attenave llstenmg, note-takmg and 
effb.%ve comm~tllca~ons-are judicial ambutes whlch 
transcend terntonal boundaries and are needed by 
judges everywhere 

When the Rule of Law Consortium asked the 
National Jud~cial College to part~cipate m trammg 
Russlan commercial court judges consistent with the 
College's experience with judges from Amer~ca and 
many other countnes, several pmc~ples guided our 
approach 

NJC's Approach to Internat~onal Judlclal 
Trainmg 

NJC belleves that the optimum program will 
mvolve reciprocal visits of foreign judges to America, 
and Amer~can judlclal faculty members travelling to 
foreign venues It IS the College's hope that some 
foreign judges will be able to attend courses at the 
College's Reno campus where they will have an 
opportunity to mteract with American judges m and out 
of classrooms The intangible values commg fi-om 
such mterchange actually provide the best way to learn 
about the mdependence of the American judic~ary 
How to ach~eve and sustam judlcial mdependence is of 
great mterest to mternational visitors From this flows 
the pmciples which gu~de NJC m its programs for 
Russian judges 

1 Smce many of the judges who are 
selected for trsllnmg m Amenca wlll be expected to 
become judiclal tralners for ther colleagues m ther 
own countnes, the College structures the curr~culum to 
mcorporate the best adult contmumg education 
techniques Internat~onal partlapants are generally 
asked to make micro-presentabons usmg the mteract~ve 
classroom techniques that they have observed NJC 
faculty usmg This is mportant because the great bulk 
of the judiciary in Russ~a is not going to be tramed in 
Reno, Nevada or m any other place m the United 
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States The majorlty of the trammg must obv~ously 
take place m Russla To thls end, NJC believes that at 
least some of the trammg be m a situation where the 
foreign judges can, over a period of tune, mteract with 
Amencan judges and observe and partlapate with them 
m an adult professional educahon program , 

2 The College also malntams the prmciple 
that a structured academic program IS better than 
mformal "semmars " While it is mportant to retam 
flexibility m schedulmg, a carefully designed 
curriculum with set topics supported with scholarly 
research and wntten outllnes and checklists have a real 
and contmulng value The College has found that both 
American and foreign judges want a true academic 
program and are w~llmg to read the assigned material 
and prepare themselves for classroom and discuss~on 
group exchanges 

3 As part of its academic programs, the 
College does arranges vis~ts to inst~tutlons, courts and 
correct~onal centers, but this done in the context of 
training and not as mere s~ght-seemg exercises 
Without careful and coordmated planning, part~cularly 
when an mternational program is conducted at several 
sites and by different organizations, the danger of 
redundancy is mcreased I remember one group of 
visitors who arrived at the NJC after vlsitmg several 
courts and other mstltutions across the country When 
I handed the group leader a copy of the U S  
Constitution, he remarked that it was the tenth copy he 
had received smce arrivlng m America Obviously, 
that group did not need another commentary on the 
structure of the judiciary m the Un~ted States 

4 Another prmciple is that smce NJC tram 
mdividuals who are professionals and who are makmg 
significant decisions affecting the lives of mdwiduals 
before the court, the trammg must be on a professional 
level, usmg techmques whlch draw from the 
experiences of the participants The use of Socratic 
dialogue, role-playing, and small group d~scussions 
comb~ned wlth the appropriate use of audio-visual 
materials, do much to challenge and stimulate the adult 
learner 

5 Another prmclple followed by NJC IS 

that participant evaluation of the courses IS v~tal if 
quality is to be mamtamed In addltion to askmg 
parhcipants to note the quality of the mstruction and 
the value of the materral, parhcipants are encouraged to 
comment on the curriculum and to suggest the addition 
or delehon of topics The evalua~ons are shared by 
NJC staff and faculty on a confidential baas 
Suggest~ons which appear to have considerable support 
by participants are often mcluded m future programs 

6 A final pmciple observed by the 
National Judmal College m its courses is that active 
judges are the best tmners for other judges T ~ I S  is not 
to say that law professors, practicing lawyers, and 
experts fiom other dlsciplmes do not have a role to play 
m judicial education It ~s sunply to suggest that 
experienced judges can develop a particular rapport 
with student judges It is important that judges 
selected for teaching assignments understand the 
methods of adult education Finally, other faculty 
members, such as physicians, psychologists, 
communication and computer experts, penologists an 
others provide and unportant supplement to the judge 

faculty 

TRIAL ADVOCACY TRALNING AT RUSSIAN 
LAW SCHOOLS 
By Patrrck Murphy, Esq 
Deputy Drrector for Admrnrstratron 
Role of Law Consortrum, Moscow 

As part of its curriculum development work 
with Russian law schools, the Rule of Law Consortium 
(ROLC) has mtroduced American trial advocacy 
teachmg methodology at two Russlan law schools 

In the summer of 1994, Professors Kenneth 
Broun and &chard Rosen of Un~versity of North 
Carolma at Chapel Hill Law School, visited St 
Petersburg State Un~versity (SPSU) Law Faculty and 
Urals State Law Academy (USLA) in Yekaterinburg, 
with wh~ch the Rule of Law Consortium already had 
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working relationsh~ps The SPSU Law Faculty has 
more than 2,500 students, 800 of them full-tune USLA 
has over 5,000 students m ~ t s  full-t~me, part-tune, and 
correspondence courses taken together 

Based upon assessments of the Russians' 
mterest, the ROLC agreed to assist the law schools m 
the area of trial advocacy tralnmg 

Later m 1994, ROLC consultants, Professor 
Adrienne Fox of North Carolma State University Law 
School and Professor Wdllam Burnham of Wayne State 
Univers~ty Law School, both of whom are exper~enced 
m Nat~onal Institute of Trial Advocacy (NITA) 
teachmg, held a plannmg meetmg with members of the 
SPSU Crmmal Procedure Department, Burnham also 
met with USLA faculty 

At these meetings, Burnham and Fox 
discussed and demonstrated NITA-style methodology 
and distributed NITA-supphed materials SPSU faculty 
members Professors Natalya S~dorova and Julia 
Mercoulova and USLA faculty members Professors 
Irma Reshetnlkova and Aleksei Proshlakov assumed 
responsibility for mtroducmg the NITA-style course at 
ther respectlve law schools All four know English, 
Mercoulova and Proshlyakov also have experience as 
defense counsel (advokaty) 

The four mstructors began to develop 
NITA-style, case files and problems to use m the 
planned courses The mstructors from the two schools 
worked largely mdependently of each other 

At Russ~an law schools, courses m the dut~es 
and h c t i o n  of counsel have tradit~onally been part of 
the curriculum, and some role playmg a done m these 
courses Law students also partic~pate m mternships, 
both unpa~d--typrcally four weeks, and paid-typically 
e~ght weeks (m whlch advanced-level students work m 
judicial, prosecutorial, or law enforcement offices) 

Russ~an role-playmg is generally used to 
demonstrate how somethmg is done, and only the 
lndlv~duals in that demonstration partmpate The 

NITA methodology, by contrast, focuses on the 
experient~al learnmg value of performmg the role of 
lawyer, and gives all students the opportunity to play 
roles Under the NITA approach, students 1) read and 
hear lectures on how to perform a task, 2) perform m a 
role-play exercise, 3) receive cr~tiques of thelr 
performance fiom an mstructor(s), 4) view thelr 
performance on v~deotape, and 5) have the opportun~ty 
In later sessions to Implement what they learned from 
the critique and v~deo review In the NITA cribque, 
teachers comment both on the student's live 
performance as well as durmg rewew of the v~deotape 

To further expose the Russians to NITA 
methodology, m March 1995 the four Russian faculty 
members attended NITA trammg programs held at 
Northwestern University Law School m Ch~cago and at 
Harvard Law School, and made vls~ts to other 
Amer~can law schools Bumham and Fox helped the 
visltors to asslm~late the experience, and assisted them 
in further preparmg the case files 

One of the two cr~mlnal case files used at 
SPSU was a NITA purse snatchmg case, adapted to the 
spec~fics of Russ~an crunmal procedure This case was 
used for the portion of the semlnar devoted to spec~fic 
skills The second file was based on an actual Russlan 
case of a drunken ship captam who wounded h ~ s  w ~ f e  
dumg an argument The students tried this case m ~ t s  
entlrety In Yekatermburg, the spec~fic sk~lls portlon of 
the course was also based upon a modlfied NITA case, 
wh~le the "tnal" was based on an actual Russlan case m 
wh~ch a watchman stabbed and killed an mtruder 

The Yekatermburg class lasted SIX days (Apnl 
24-29, 1995), and the St Petersburg class five (May 
2-6,1995) V~deo equipment glven to the law schools 
by the ROLC was used Enrollment was dehberately 
l~m~ted to approxmately two dozen students at each 
school, although many more had wanted to partlclpate 
Burnham, who speaks fluent Russian and knows 
Russian courtroom procedures, advised at both courses 
and jolned the Russian faculty In critlqumg the 
students In addit~on, spec~ally lnvited prosecutors, 
lawyers, and judges also helped crltlque the sessions 
The semmars started with case analysis and w~tness 
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exammat~on, dealt with aspects of witness exammation 
such as unpeachment (cross-exammation to expose 
biases), the role of experts, and ended with closmg 
arguments Although jury trials are not yet bemg held 
in either of the regions where the law schools are 
located, the courses were presented with an emphasis 
on the mcreasmgly adversanal nature of Russian mals, 
and on how vanous tactics would fare with the 
expected future juries 

The level of preparation for the seminars by 
the Russian faculty and students was extraordmar~ly 
h g h  The students were extremely enthusiastic about 
this approach to legal educat~on The novelty of usmg 
v~deo lent a compell~ng quality of immed~acy The 
individualized, one-on-one attention prov~ded by the 
crltiquers made an enormous impact on the students, 
perhaps because lt so contrasts with the usual "straight 
lecture" method of Russian classrooms A number of 
students at both schools said that the course had been 
the best part of their law school education Durmg a 
summation of the course at USLA, one student bluntly 
stated that these kmds of methods need to be used m 
the teachmg of other courses as well The statement 
registered with an assistant dean who was observmg 

A workmg group at USLA IS plannmg for the 
use of video, md~vidualized critiques, case files for 
conducting mock trlals, and other elements of NITA 
methodology m other subject areas besides the tralnmg 
of future cnmmal lawyers A semmar which deals w~th 
lawyers' roles m both civll and crunmal cases w~ l l  use 
the NITA methodology, and faculty members believe 
~t can be applied m the teachmg of civil and crimmal 
procedure and commercial law as well 

The ROLC trial advocacy program 
successfully exported a umquely American active form 
of teachmg, Introduced it through Russian teachers, and 
laid the foundat~on both for ~ t s  contmued use in the 
trammg of trial attorneys, and its future application to 
other subjects 

JUDICIAL PROCESS AND 
UKRAINE'S COMMERCIAL COURTS 
By Robert Bayer, Esq 
Deputy Ch~ef of Party 
Rule of Law Consortwn Kyn, 

A prlmary goal of the Rule of Law 
Consortium ~s to assist m the creahon of a truly 
mdependent judiciary m Ukrame Americans 
generally thrnk of an mdependent judiciary m terms of 
mdependence from control of, or dommation by the 
executive and legislative bodles Amer~cans also tend 
to cons~der an equal volce m government as a hallmark 
of an mdependent jud~ciary, although thls latter concept 
is not truly a necessary attribute of mdependence The 
Engl~sh courts, for example, do not have the power to 
declare an act of Parl~ament unconst~tutional, but one 
would not conclude that they are therefore not 
independent 

Given Ukraine's history of more or less 
absolute autocracy pre-and post-1917, and the 
subord~nation of all law and legal structures to the 
Communist Party m both political and nonpol~t~cal 
cases from the end of the Civil War to the fall of the 
USSR, the creatlon of a judmary mdependent fiom the 
executive and leg~slative branches is a dauntmg task 
and, one that wlll take sometime to attam 

Although Ukram~an legislation speaks of the 
Higher Comrnerclal Court and the Supreme Court and 
thelr subordmate bod~es as bemg mdependent, 
leg~slat~on makes the judges and lower courts of both 
systems dependent upon executive and legislative 
authontles for the basic needs of housmg for judges as 
well as premlses for the lower courts For example, 
local authorities are dlrected to allocate apartments to 
judges Judges sunply make too little money -- @$I5 
per month for trial level judges - to buy or rent on the 
emergmg prlvate market Yet many local 
administrations s~mply have failed to carry out the 
assigned task of allocatmg apartments to judges Some 
reglonal judges in Lviv, for example, have been 
w~thout an apartment for three years or more It is 
perhaps not coincidental that one of the general court 
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judges, who is married with a child and has not been 
allocated an apartment, has ruled agalnst city 
author~ties m various housing disputes 

Local authonbes are also charged wlth fmchg 
suitable premises for local courts A presldenbal 
decree declared that the local admmistrations should 
"give pnor~ty" to the courts m allocatmg former 
Communist Party buildmgs Appropriate space 
allocat~on followed in many places, but elsewhere 
courts were not suitably re-housed As a result, m 
several regions both the general court and the 
commercial court have woehlly Inadequate facllit~es 
In Lviv, for example, the regional commerc~al court 

and the reg~onal general court are crowded together 
with four to five judges to a room in dilapidated 
buildmgs w~th  leaking roofs 

The distr~ct (bas~c tnal) courts of the general 
court system are almost everywhere m inadequate 
buildings (The commercial court system does not 
have a distr~ct level, ~t funct~ons only down to the 
reg~onal level ) It seems too obv~ous for comment that 
a situation In which judges are dependent for theu 
own personal well bemg, and the courts must rely upon 
executive and leg~slative officials who appear before 
them as parties for premlses is not conduc~ve to 
creatmg an mdependent judiciary 

This mdlrect power over the courts has at least 
two deleterious effects, even ~f ~t could be shown that 
no judge was ever mfluenced by the need to curry favor 
to obtam an apartment Fwt, pnvate entrepreneurs 
who are very aware of the judges' dependence have 
more than once confided that they cannot get a fa r  
decwon from the judges when the opposmg party is a 
local offic~al or agency Secondly, the fallure of some 
reglons to allocate housmg IS costing the courts talented 
people Supreme Court offic~als have reported that 
several judges have refused a promotion because it 
would entall movmg to another c~ty  where they would 
be dependent upon the local author~ties to obtain an 
apartment 

Judicial Decision Mak~ng in the Commerc~al Courts 

Although the problem of Independence of the 
judiciary fiom execubve and leglslatwe authorities stdl 
exists and properly garners the honk share of attent~on, 
there IS also a problem of Independence withm the 
court system Apropos, there ~s a problem of t r~al  
judges malung theu own, mdependent dec~srons on the 
cases before them I w ~ l l  focus on the commerc~al 
court judges because, m my relabvely brref stay m 
Ukraine, I have had a greater chance to observe them m 
several judlcial semmars (held by the Higher 
Commercial Court), and to talk with them privately 

Trial court judges m the commercial court 
system routinely seek guidance from the Higher 
Commercial Court on pendmg cases Normally, they 
sunply telephone the senlor court, and explain the facts 
and ask for ass~stance Usually tr~al judges received 
letters m reply They are not supposed to cite the letter 
m thelr dec~sions and the letters are not cons~dered 
bmdmg if the case is ultlrnately appealed and rev~ewed 
Many of the trial judges, however, do cite the letter as 
the basis for thelr decision 

The trial court judges also have a second, 
although less frequently used method of passmg a case 
on the verge of the fmal dec~sion, up the h e  for 
assistance The fmal day of judicial seminars are 
devoted to lower court judges discussing particular 
pendmg decisions and recelvmg guidance not s~mply 
from staff attorneys, but from the senior judges of the 
Higher Commercial Court, mcludmg deputy court 
chamen These sesslons illustrate an lntrlgumg 
paradox The tnal judges are supposed to describe the 
cases only m general~ties, but are frequently chastised 
for not bemg specific enough m thelr descriptions for 
the panel~sts to glve spec~fic answers 

There appear to be five factors mfluencmg 
tnal court judges m their decislon to go directly to the 
Higher Commercial Court for what is the de facto 
decis~on m the case 
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(1) There is no tradition of an 
mdependent commercial trlal court judge Until the 
collapse of the Sowet Union, what 1s nav the 
commercial court was a specialized admmistrative 
agency, the State Arbltrabon Service, subordmate to 
Gosplan the state plannmg agency The current 
leadership of the Higher Commercial Court has 
acknowledged that the work was not taken seriously, 
because declsions "only affected the USSR, 
Incorporated " 

(2) Trial court judges lack access to 
controllmg legislation and admm~strative regulations 
In Soviet days, many of the laws and regulations 
s~mply were not published Now, by statute, laws and 
regulations are not enforced until published, but the 
published material does not effectively get Into the 
hands of the trlal judges Regional Commercial Courts 
receive a smgle copy of a new law or regulation and 
most have no capaclty to duplicate and distribute it 
Consc~ent~ous judges subscribe to the official legal 
gazette, and then chp and paste to obtam a copy of the 
text of current legislation Some judges have books 
that have fold outs pasted upon foldouts upon fold outs 
Such compilation of laws and regulations takes 
considerable tune and dedlcaQon Not every judge has 
-- nor should any judge be expected to have -- the 
qualities necessary to make such a "system" work 
Some of the regions have one or two clerical 
employees to make one centralized copy for the entre 
region, but that comp~lation has to be shared by 10 to 
15 judges 

(3) Not only IS the controllmg law hard 
to find, but especially m the commercial field a 
plethora of legislation has been adopted and regulations 
promulgated, much of which does not reflect model 
draftsmanship and much of which is slmply 
contradicted by other regulations and laws 

(4) Commerclal court trlal judges work 
under very t~ght time constraints They have 60 days 
from the filmg of a complaint to render a decision 
Given the case loads each trial judge has to dec~de one 

case per day just to stay on schedule Obviously, one 
day per decision leaves little if any tune to try to track 
down the controllmg law, analyze the facts, reconc~le 
contra&ctions m leglslatlon and render the requved 
wntten decfiion To make matters worse, declsions 
are labor~ously handwritten because the courts are 
desperately short of typewriters, let alone computers 
(Several judges have commented that the only 
difference m ther work and that of thev nmeteenth 
century predecessors is the use of a ballpomt mstead of 
a quill pen ) 

(5) The lack of ready access to 
controll~ng law and the lack of tune to do thelr work 
are perhaps reason enough that the trial court judges 
seek guidance from the H~gher Commercial Court on 
pending cases But there seems to be one more 
important factor at work--the fear of mistakes Errors 
by lower court judges are treated almost as sm rather 
than as a normal aspect of the limitations of judlcial 
capability At plenum sessions, the leadership of the 
Higher Commercial Court has critic~zed the 
"madequate performance" of specific regional courts 
and complained that m only two of 28 reglons were no 
cases reversed on appeal A later check of the number 
of reversals agamst the number of cases showed an 
error rate of one or two percent for what were 
described as "the worst" regional courts This 
unrealistic demand for perfection, coupled wlth what 
appears to be an mtellectual tradition of not only 
correctmg the mistake, but also attackmg the person 
malung 14 mstills great hesitation m the trial court 
judges to act truly mdependently and take upon 
themselves the risk of bemg mistaken (Several tnal 
court judges have said privately that they fear the 
humiliation of bemg smgled out for malung a mistake ) 
It IS understandable that trial court judges try to protect 
themselves by seelung advice on pend~ng cases dvectly 
from the Hlgher Commerclal Court 

The Rule of Law Consortium is striving to 
help alleviate some of the problems effectmg trlal judge 
mdependence The Consortium mtends to transfer 
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h~gh-speed, mexpenslve duplicating equipment to the 
Higher Commercial Court (and to the Supreme Court 
as well), so that new laws, regulations and "guidmg 
explanations" can be put mto the hands of each ma1 
judge withm a week or two of adoption A falrly 
comprehensive computer system so that each judge m 
the system will have access to computerized data bases 
of all Ukramian laws and regulations (We are also 
lnstallmg computers and data bases m the general court 
system, but the very slze of the system with 4,500 
judges makes it difficult to lnstall computers below the 
regional level ) 

However, until the current unrealistic 
expectation of virtually errorless decis~on making by 
the lower court changes, commercial trial court judges 
may contmue to seek guidance from above which will 
affect the independence of the~r decis~ons 

LEGAL AND JUDICIAL REFORM I N  
ARMENIA 
by Profesor Robert Sharlet 
Coordrnator-Instrtutron Buzldrng 
Rule of Law Consortium 

The Republic of Armenia, long besieged by 
war and blockade, has of late regamed momentum m 
~ t s  post-Sov~et transition On July 5, 1995, the country's 
first post-Soviet parliamentary election took place 
accompan~ed by a public referendum on a new 
constitution Armenia's post-Soviet Constitution won 
approval m the referendum process, and the pro- 
government coalibon gamed a majority of seats m the 
new parliament, although OSCE and other mternational 
monitormg organizations expressed concern about the 
falrness of the elect~on 

Rule of Law Assessment 

During sprlng 1995, Professor Herman 
Schwartz of Amerlcan Univers~ty Law School and I 
had made separate but complementary field trips to 
Armenia to carry out a Rule of Law assessment, and to 
deslgn appropriate projects to be proposed to the U S 

Agency for International Development (USAID) 
Subsequently, we returned together durlng the summer 
to contmue the design phase m connection with the 
Armenian Judlcial Conference sponsored by the Rule 
of Law Consorhum (ROLC) under the auspices of 
USAID 

On these occasions, we met with an array of 
legal and pohbcal officials of the Repubhc of Armenia 
Our purpose was to learn from them how they 
evaluated the Rule of Law needs of then- society, and 
what they saw as the priority tasks m this area Our 
mterlocutors mcluded the Chief Justm of the Supreme 
Court, the m i s t e r  and Deputy M~nister of Justice, 
members of the Constitutional Commission, a Deputy 
Procurator General, the Dean of the Erevan State 
Unlverslty Law School, the head of the principal 
draftlng group for new legislation, the Senior Advlser 
to the President, the Deputy Chalnnan of the 
parliament and other senior and mid-level officials, 
mcludlng a number of judges 

The Exlstlng Judlcial System m Armenla 

In our sprmg talks, after the mperatlve of 
completmg the draft~ng of a new constitution for the 
unpendmg July referendum, the priorlty Rule of Law 
Issue for all of our ArmenIan colleagues was the need 
to develop an Independent judiciary There was no 
dlssensus on thls matter The exlstmg judicial structure 
inherited from the Soviet period had outlived its 
usehlness This mcludes a two-tier system with a 
number of Dlstrlct (trial) Courts throughout the country 
and a Supreme Court m Erevan, the capital 

The District Courts are the courts of first 
instance and handle both c~vil  and cmmal  matters 
The Supreme Court IS organized mto cnmmal and civil 
benches and has or~gmal jurlsdictlon over selected 
unusual cases Otherwise the Supreme Court prmarily 
performs an appellate function as well as providmg 
general guidance to the lower courts to ensure 
consistent application of the law throughout Armenia 
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In addition, the exist~ng judicial structure 
mcludes a Soviet-type State Arbitration Serwce This 
1s more m the nature of a set of administrative boards 
manned by a small number of jurists whose prmc~pal 
responsibil~ty is to arbitrate contractual d~sputes 
between state enterprlses In meetmgs w~th  the Chief 
Just~ce, a senior consbtut~onal draftsman and the Head 
Arb~trator, we learned that the draft Consbtution 
envisioned replacmg the arbitrat~on service w~th  a 
commercial court system, slmilar to the ones with 
whlch ROLC works In Russia and Ukra~ne 

The Projected Court Structure 

The new Constitution mcludes a tripartite 
judiclal system for ordmary disputes, a set of 
spec~alized courts, and a constitutional court The 
projected courts of general jurisdictlon will comprise 
trial courts, Intermediate appellate courts, an a h~gh 
Court of Appeal, also descnbed to us by some jurists as 
a court of cassabon 

Specialized courts will deal with juven~le, 
adrnmistrabve, m~litary and economic lssues The latter 
will be Included in the jurisdlctlon of the new 
commercial courts Followmg pract~ce elsewhere m the 
Newly Independent States, these courts will deal w~th 
lawsu~ts between private business entities 

The tr~ad of new courts w~ l l  be completed by 
a constitut~onal court composed of nine just~ces In 
constitutional design, the new charter does not mdicate 
the relat~onsh~p between the ordmary courts and the 
constitutional court when constitutional issues are 
ralsed at a lower level This IS but one of problems 
which has been left to legislat~ve articulation All of the 
legal profess~onals we spoke w~th  agreed that the new 
judlclal structures w ~ l l  requlre mannmg by a 
cons~derably larger cadre of judges 

Const~tut~onal Implementation and Law Reform 

Implementation of the new Constitution wrll 
entad drafting and passage of some 50 statutes and new 

codes Of foremost interest both w~thln and outside of 
Armenla a enablmg legislation for the constitut~onally 
mandated restructumg of the judiciary This mcludes 
planned legislat~on on the Judlcial Counc~l, the new 
con&tulxonal body charged wlth judlclal selection and 
admmistra~on, on the status of judges, and on the 
Const'lmonal Court as well as a projected code on the 
structure of the julclary 

Collect~vely, our mterlocutors agreed that 
judiclal reform was of great Importance, but there was 
less unanunlty on the pnonty tasks m this process The 
vanous reasons we heard for the unperatlve of judlcial 
reform m Armenla mcluded the need 1) To transcend 
the Sovlet judlclal legacy, 2) To prov~de for protection 
of human nghts, m particular mdiwdual rights, and (3) 
To begm buildmg the necessary legal mfiastructure for 
housmg a market economy 

However, dependmg upon the legal 
spec~alizat~on of the person we were speaking w~th, 
there was less consensus on which tasks to address 
first Nevertheless, an order of priority can be 
constructed from the different oplnlons we heard 
These tasks are as follows 

1 To requalify the present corps of 
judges The Deputy Mm~ster of Justice advised us that 
a requallfymg exam would be developed for the present 
sitting judges to determme who would be grandfathered 
Into the new court structures 

2 To develop the leglslation described 
above to unplement the new const~tutionally mandated 
judlcial mstltutlons The senior professional 
overseemg the extenswe legislatwe draftmg program 
expressly mvited the ROLC to prov~de US expertise m 
thls area, especially on the antecedent judlclal 
legislat~on 

3 To restaff the new structures and 
generally expand the judlcial corps Of necessity, this 
will be accomplished over a period of tune 

4 Concomitantly with the three above 
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tasks at various stages, to further develop and 
strengthen exlstmg programs for m-service trammg and 
retrammg of judges Armenia has a sound framework 
which, however, suffers fiom shortages of fundmg and 
energy supplies m these d~fficult tunes of war and 
blockade The semor judicial tramer m the Mmistry of 
Justlce advised us that ROLC assistance m expandlug 
and modernizmg the trammg program along the lmes 
of our techca l  assistance to the Russ~an and Ukramian 
judlc~aries, would be most welcome 

The Armenlan J u d ~ c ~ a l  Conference 

Withrn this context, the Rule of Law 
Consortium sponsored the 1995 Armenian Judicial 
Conference m Erevan fiom July 18-20th Organized by 
Technical Assistance to the Republic of Armenla 
(TARA) and its affiliates, the conference brought 
together leadmg American judges and a majorlty of the 
Armenian judicial corps as well as senior procurators, 
Justice Min~stry officials and members of the defense 
bar for a total of approximately 135 jurists 

The American delegat~on was led by Just~ce 
Antonm Scalia of the U S Supreme Court and Included 
Justices Armand Arab~an and Marvrn Baxter of the 
California Supreme Court, Judge Paul Michel of the 
U S Court of Appeals for the Federal Cucuit, Judge 
Dickran Tevriwan of the U S District Court for the 
Nmth Clrcuit, and Judge Eric Brugglnk of the U S 
Court of Federal Clams 

Each day's sesslon was organized mto openmg 
keynote addresses by American and ArmenIan jurats, 
followed by a moot court demonstration, four afternoon 
seminars on particular legal issues, and free-ranging 
small group discussions 

The first d&y keynote addresses were given by 
Just~ce Arabian of the California Supreme Court and 
Justice Alvma G~ulum~an of the Armenian Supreme 
Court on judicial Independence and unpart~al~ty, and on 
the Armenian judiciary respectively Add~tlonal 
remarks were offered by Judge Marat Katvalian, 

chauman of a distr~ct court 

The moot court demonstra~on, a civil d~spute 
set In Califom~a, opened w ~ t h  a recusal and pre-tnal 
motions Judge Brugglnk presided and Amer~can 
attorneys Karen Lord, Esq and Samuel Ericsson, Esq 
represented plamhff and defendant respectively The 
proceedmgs were explamed through per~odic overvoice 
by Judge Michel 

The afternoon semmars conducted by 
combinat~ons ofjudges, law professors and practicmg 
attorneys, covered four topics Commercial law Court 
admmistration, Judlc~al ethics, and Constltut~onal 
r~ghts 

The Commerciai law semmar mcluded brief 
presentat~ons on contract law m the U S  , product 
qual~ty remedies, and trademark and patent protect~on, 
followed by questions fiom the Armenlan jurlsts In 
attendance 

The semmars on Court adm~nistration and 
Judicial ethics dealt respectively with docket 
management and the Federal Judicial Canon On the 
latter topic, a lively d~scussion ensued on the grounds 
and procedures for removmg judges from the bench in 
the Amerlcan and Armenian judicial systems 

The semmar which drew the most attention 
focused on Const~tutional rights and featured Just~ce 
Scalia along with Professor Herman Schwartz, an 
authority on comparative constitut~onal law Emphasis 
was on individual rights and judicial protection, with 
Justlce Scalia stressmg the classic civil rights whlle 
Professor Schwartz mcluded m his remarks economlc 
r~ghts as well 

The small group discuss~ons closed the day's 
session and afforded Armenian junsts an opportunity to 
exchange experience with theu American counterparts 
These exchanges covered a wide gamut mcludrng 
awes of political partles and judiclal selection, church 
and courts, J U ~ I C I ~ ~  enforcement, courtroom securlty 
~udiclal salaries and other matters 
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The main keynote addresses occurred on the 
second day of the conference and were given by Justice 
Scalia and Chief Justice Tariel Parsegh~an of the 
Armeman Supreme Court Ther top~c was 
constltutlonal Interpretation m thelr respective 
countries Justice Scalia underscored the role of the 
judiciary m the process of consbtutional mterpretabon 
in the U S , while Ch~ef Justice Parseghlan expl~cated 
the judiclal sectlons of the new ArmenIan Constitution 

Moot court contmued on the second day, 
moving Into the trial phase The participants acted out 
theu roles well, holdmg the attention of the large 
aud~ence 

The fmal day keynotes lnvolved different 
theories and roles of the judictary in the separation of 
powers in the Un~ted States and m Armenia Justice 
Baxter of the California Supreme Court spoke for the 
American s~de, emphas~zing judmal-legislative 
relations with a number of illustrations to leading 
Callfornla cases In response to a question, he amphfied 
to include a case of judicial-executive relations 
involvmg the constitutional right to a free, public 
educat~on m Cal~forn~a 

The Armen~an keynoters were Just~ce Mher 
Khachaturian of the Supreme Court and Judge Slavlk 
Sargislan, a dlstrlct judge who often participates m 
Supreme Court plenums Ther emphasis was on the 
Jud~cial Counc~Vjudiclal select~on concept, and 
defendants' rights m the new Constitut~on 

In the closmg session of the moot court tnal, 
Justice Scalia appeared as an expert wltness, the 
attorneys made closmg summations, and Judge 
Brugg~nk found for the plaintiff 

Preceding the Judlcial Conference, U S 
Ambassador Harry Gilmore hosted a reception/dinner 
m honor of Just~ce Scalia and his judlclal brethren 
Upon conclus~on of the conference Pres~dent Eevon 

Ter-Petrossian Invited Justice Scal~a and colleagues to 
confer on prospective judicial reform m Armenla 

The prmcipal organizers of the conference 
were Daniel Maljanian, Esq and Nancy Najarlan of 
TARA Representmg the Rule of Law Consorhum were 
Professor Robert Sharlet and Professor Schwartz, a 
consultant to the Consortium 

Attendmg the conference on behalf the U S 
Agency for Internat~onal Development were Fred 
Wmch, M~ss~on Dlrector for the Transcaucasus, and 
Keith Henderson, Esq , Senior Rule of Law Adv~sor for 
Technical Assistance to the Newly Independent States 
of the former USSR 

Legal and judlclal reform is polit~cally 
supported at the h~ghest levels m Armenla As I wrote 
at the outset, there is now every ind~cat~on that the 
country long held back by the economic costs of war 
and blockade, has now resumed movmg forward m the 
transition process from ~ t s  Sov~et authoritarian past 

SMALL GRANT AWARDS FOR RUSSIA, 
UKRAINE AND THE NIS FIRST CYCLE 
by Barry O'Connor Ph D 
Grants Manager 
Rule of Law Consortium 

The followmg small grant awards were made during 
the fxst cycle of completion under the NIS Regional, 
Ukraine and Russia ROL contracts Awards were 
recently made under the second cycle of completion for 
the Slavic contract (Belarus, Moldova, Ukrame) as well 
and will be descr~bed m a forthcommg newsletter 
Awards have not yet been announced for the second 
cycle of compet~t~on under the Russia ROL contract 
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STRENGTHENING LEGAL SUBSTANCE 

(Commercial law) 

Ukra~nian Congress Committee of Amenca, New 
York, NY (Askold Lozynskyj, Project Dlrector) wzth 
the Ukrainian Legal Reform Task Force (IOLUI 
Demkiv) A grant to support Ukrame's ongomg and 
prmcipal effort to reform "commercial law" via the 
mter-agency Legal Reform Task Force appomted by 
the President of Ukrame to coordmate legal aspects of 
economic reform The program wlll survey and assess 
existmg laws, legal reforms efforts, available resources, 
and standard legal termmology Based on this analysq 
w o r h g  groups, under the duection of the Task Force, 
w~ll prepare recommendations, formulate action plans, 
and set pr~orltles for all elements of the evolvmg legal 
structure The ultunate goal is to create and implement 
laws whlch wdl support economic reform in Ukrame 
$100,000 (107U) 

(Envuonmental law) 

Env~ronmental Law Inst~tute, Washmgton, D C (Jay 
Austm, Project Duector) wzth EcoPravo (Borls 
Vasrlkovsky) A grant to initiate and lrnplement a 
four-part program on NGO cooperation on issues 
pertammg to law and the envnonment m Ukrame The 
project is des~gned to 1) tram Ukramian judges, 
lawyers, and government officials, 2) compile and 
publish laws and legal analyses for an audience of 
citizen-groups, pollcymakers, and practicmg lawyers, 
3) ass~st the Ukraman Government w~ th  law-draftmg 
and ~mplementation assistance for pendmg and future 
leg~slation, and 4) contmue to provide legal 
consultation to mdlviduals and citlzen-groups $64,196 
(1 11U) 

Envmonmental Law Alllance Worldw~de, Eugene, 
OR (Jennifer GleasonlChns Wold, Project Duectors) 
with EcoPravo (Svetlana Kravchenko) A grant to help 
Ukrarnlan publrc Interest envlronmental lawyers, 
scientists, and concerned cltrzens develop and enforce 
sound environmental laws for Ukrame This effort wdl 
be achreved by 1) uslng electronic mail to connect 

Ukrainian envuonmentalists with environmental 
advocates worldwide, thus givmg them access to legal 
and scientific mformation and expertise, 2) providmg 
m-country trammg (and three months of mtensive 
trammg m the U S ) for EcoPravo staff (and other 
mdivlduals selected by EcoPravo) m electronic 
communications for the purpose of sharmg legal and 
scienOfic mform&on, conferencmg, etc ,3) providmg 
hands-on technical support for mcip~ent advocacy 
activity, and 4) enhancmg EcoPravo's lit~gation efforts 
to promote democratic accountabil~ty through the 
mplementation and enforcement of envuonmental 
laws m Ukrame $66,227 (220U) 

Envlronmental Law Inst~tute, Washmgton, D C (Jay 
Austm, Project Dlrector) wlth EcoJur~s (Vera 
M~schenko) A grant to asslst m the development of 
environmental leg~slation m the Russ~an Duma The 
project will assist the government of the Russian 
Federation, local govemtnents, and other Interested 
part~es and cltuen groups as well Th~s  assistance w ~ l l  
be lrnplemented through 1) meetmgs and consultat~ons 
with government officials and citizen groups based on 
the legislative draftmg effort, 2) publlcat~on of 
envlronmental law and legal analysis of same, and 3) 
translat~on and dissemmation of ELI working papers 
givmg comparative perspectives on broad Issues of 
envnonmental law $96,233 (RUS-021) 

(Pubhc Interest Law) 

Center for PubI~c Representatlon, Madlson, WI 
(Michael Pr~tchard, Project Duector) wrth Public 
Advocates (Serge1 Belyaev) A grant to assist m the 
organtzatlonal development of the Russian partner's 
operations (1 e , recrultmg and trammg staff) as a 
funct~onal legal center The center will provlde legal 
mformat~on to mdmduals and groups on a range of 
civil legal problems mcludmg housmg, property rights, 
protection of envlronmental quallty, civd rights, etc 
The prlmary goal of this collaboration is to assure 
dellvery of high-qual~ty legal services, fostering publlc 
awareness of the law and how to implement it, and 
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developmg a model for publlc advocacy that is 
sustamable glven Russian resources $77,713 (RUS- 
008) 

(Tax Law) 

International Tax and Investment Center, 
Washmgton, D C (Daniel Witt, Project Dlrector) wrth 
the Russ~an Higher School of Econom~cs (Yaroslav 
Ivanov~tch Kuzmmov) and the All-Russia Association 
of Enterprrses (Yuri Samochkm) A grant to asslst 
Russ~an NGOsRVOs and private cltlzens to organlze 
to effectively mfluence the policy process m Russia for 
the pursu~t of serious tax law reform This effort will 
be operationalized through workmg groups, monthly 
tax policy forums, publ~c hearings and white papers 
des~gned to art~culate and develop concrete tax law 
reform proposals which are designed to lrnprove 
Russ~a's mvestment and savlngs cllmate for both 
busmess and ~ndiv~dual cit~zens In addition, trammg 
programs, citizens' guides ("how-ton manuals), articles, 
and talkmg pomts will be developed to mobilize public 
support and advocacy for tax reform before the Russian 
Parhament $100,000 (RUS-024) 

(Ukramlan Parliament) 

U S Association of Former Members of Congress, 
Washmgton, D C (Cliff Downen, Project Dlrector) 
wrth The Verkhovna Rada (Olexandre Lysiuk) A grant 
to permit recruitment of some 35 mterns, fiom 
throughout Ukrame, to serve for one year w~ th  the 
Ukrain~an Parliament (the Rada) The interns (who 
will be paid) will be students neanng completion of 
thelr course work m such relevant fields as law, 
economics and soc~ology They wlll be placed 
throughout the legislative and pol~trcal structures of the 
Rada The 23 Comm~ssions (standmg cornmlttees) and 
10 factions (political parties or groups) will be the 
prmcipal recipients of thelr efforts Applicat~ons for 
recruitment w~ l l  be sent to major law schools, 
universities, and other lnstltutes of higher education In 
add~tion to alleviatmg serious staff defic~encies of the 
Rada, the program will also socialize a number of 
future leaders m government, busmess, law and the 
academy In the parhamentary process and democrat~c 
instltutlons $99,546 (218U)" 

(Law Libmes) 
STRENGTHENING LEGAL INSTITUTIONS 

(Ukramlan Bar Association) 

American Bar Association/Central and East 
European Law Initlatme, Washmgton, D C (Tunothy 
Stock, Project Dlrector) wrth the Ukrainian Legal 
Foundation (Halyna Freeland) A grant to assist 
Ukramian lawyers m establishmg a professional bar 
association m Ukrame The program w ~ l l  consist of 
seminars--to be held throughout Ukrame-wh~ch will 
explam the structure and hnct~on of bar associations, 
and ident~fyJrecruit leadmg Ukramlan lawyers for 
mtemship programs abroad This effort will eventually 
culmmate m a convention of some 5,000 Ukramian 
lawyers and legal special~sts for the purpose of 
formally creatmg a Ukramlan Bar Association 
$100,000 (104U) 

The Sabre Foundation, Cambridge, MA (Tania 
V~tvitsky, Project Duector) wrth Sabre-Sv~tlo 
Foundation (Olha Isaievych) and the Ukrainian Legal 
Foundat~on (Halyna Freeland) A grant to asslst m the 
development of the Nat~onal Legal Library of Ukrame 
(as well as other such l~branes) through several 
programmatic adaptahons, mcludmg the mtroduction 
of the Library of Congress (LOC) andfor other western 
catalogumg systems m order to develop a computer 
catalogue of l~brary holdmgs, coordmat~on of U S 
efforts to solicit donations of books and legal mater~als 
for these libraries, development of an acquisition 
program, expansion of an existmg computer network 
linkmg varlous law school libraries with one another, 
and, fmally, development of mternet-based mformation 
servlces betweedamong Ukramian legal l~brar~es and 
professions and theu counterparts m the West $95,972 
(2 19U) 
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STRENGTHENING CIVIL SOCIETY 

(Alternative Dispute Resolution) 

Internatlonal Forelgn Pollcy Assoc~at~on, San 
Francisco, CA (Amy Vossbrmck, Project Drector) 
wrth Moscow State University (Vladlmlr Dobrenkov), 
the Tbillsi Busmess School (Slmon Kadagldze), and the 
Georgian Management Trammg Progam Alumni 
Association (George Bazgadze) A grant to support a 
program to develop trammg materials (in Russian and 
Georgian) and tram partlcipants m the techniques of 
Alternative Dispute Resolution Over a period of two 
months, ten Russians and ten Georgians wlll be tramed 
to become tralners themselves m these techniques The 
tramlng wlll emphasize constructwe Interaction 
between both government officials and small business 
entrepreneurs wlthdbetween the two Republics It 
will focus on Issues of contention involvmg labor- 
management relations and commerc~al and contractlng 
disputes $135,000 (NIS-003) 

(Political and Legal Studles) 

Social Science Research Counc11, New York, NY 
(Susan Bronson, Project Director) wrth the Russlan 
Sclence Foundatlon (Andre1 Kortunov) A grant to 
support workshops--in Russia and Ukrame--m the 
theory and practlce of independent scholarship m the 
field of polltical sctence Partlclpants will be political 
scientists from the NIS, particularly junior scholars 
destined to become the next generation of educators 
and pollcymakers Toplcs covermg law, polit~cs, 
constitutional~sm, the role of the judiciary, electoral 
law, etc , will be mcluded among other subjects for 
discussion Tramers will mclude NIS-area speclalists 
as well as subject specialists in regions other than the 
NIS Tramers with law and legal education expertise 
will also participate A fundamental goal of this effort 
IS to tram the partlcipants to be tra~ners as well 
$100,000 (NIS-006) 

Global Jew~sh Assstance and Relief Network, 
Brooklyn, NY (Rabb~ Eliezer Avtzon, Project Drector) 
wrth GJARN-Kharluv (Joel Levm) A grant to 
contmue GJARN-Kharkiv's efforts to develop the 
leadership role of Ukraman NGOs so that they can 
assume drect responsibil~ty for advancmg democratic 
prmclples through public policy programs, debate and 
advocacy Thls goal will be further served by 
mcreasmg the management capabilities and 
productivity of Ukralnian NGOs through trammg and 
~mproved collaborat~on by A) establlshlng a "servlce 
center," B) creatmg a small grants program for 
Ukrainian NGOs, C) strengthenmg the development of 
WGO associations and collaboration $100,624 (1 0 1U) 

U S -Ukraine Foundatlon, Washington, D C (John 
Falconer, Project Drector) wrth the Pylyp Orlyk 
Institute for Democracy (Marklan Bllynskyj) A grant 
to help Ukramian cltlzens' organizations become 
constructive and effectwe participants In the publ~c 
pol~cy process This task w~l l  be accomplished through 
interactive trainmg workshops wh~ch are designed to 
provlde trammg, mformation and guldance m the 
analysis of leglslatlon and advocacy In addition, a 
series of roundtable meetlngs with parliamentary 
deputies will be held whlch will focus on such rssues as 
NGOs and ther contribution to changes m the legal 
structure which promote greater publlc part~c~pation of 
mdivlduals and groups m the pol~cy process $95,270 
(109U) 

(Press & Mass Media) 

Internews Network, Arcata, CA (Klm Spencer, 
Project Drector) wzth the Internatlonal Medla Center 
(Mykola Knlazhytsky) A grant to Improve 
lntematlonal commun~cat~on m Ukraine via 
Independent media The project will produce a series 
of television programs for broadcast nationally on 
Ukrainian telev~slon The programs are designed to 
demonstrate, m dramatlc fashion, how ordmary cltlzens 
can use their civil r~ghts m day-to-day llfe $25,000 
(1 low 
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New York Un~vers~ty Center for War, Peace, and 
the News Medla, New York, NY (Robert Manoff, 
Project Duector) with the Glasnost Defense 
Foundation, (Aleksei Smonov) A grant to develop 
and Implement a comprehensive effort to promote 
freedom of mformation m Russla vla the Russ~an- 
Amencan Press and Information Center (RAI'IC) This 
effort will be pursued through the establishment of a 
Standing Commiss~on on Freedom of Information, 
which w~l l  work with all major Russian organmtions 
to monltor adherence to existmg leg~slation and educate 
government officials, judges, journalists, and c~tlzens 
of theu rights and duties under the Russian law which 
governs m this Instance (1 e , the Law on the Mass 
Medza, 1991) $99,965 (RUS-040) 

(Women & Human R~ghts) 

Network for East-West Women, Washmgton, D C 
(Shana Penn, Project Dlrector) wrth the Moscow Center 
for Gender Studies (Anastasla Posadskaya) A grant to 
develop a network of local legal committees m Russia, 

yrgyzstan for the purpose of increasing ""y the c pacity of local NGOs/PVOs to partlc~pate m the 
formation and enforcement of the rule of law at local, 
regional and national levels These committees will 
prepare assessments of the legal status of women m the 
provmces and regions of the three countries served 
Representat~ves of these committees will meet at a 
conference m Saratov to present and dlscuss thelr 
fmdlngs and priortlze theu concerns In addition, the 
conference will provide workshops m such subjects as 
legal literacy, advocacy, human rights, and 
organlzat~onal development $100,000 (NIS-012) 

League of Women Voters Educat~onal Fund, 
Washmgton, D C (Orna Tamches, Project Dlrector) 
wlth the Moscow Center for Gender Studies (Valentma 
Konstantmova) and the Ulnamian Center for Women's 
Studies (Svetlana Kupryashkma) A grant to brmg 
Ukrainian and Russian women to the United States 
through theu Grassroots Internsh~p Program for 
Emergmg Women Leaders from Russia and Ukrame 
Ten (or more) women from each country wdl 
participate in intenswe "democracy emers~ons" m a 

variety of different communities throughout the United 
States m order for them to experience "hands-onn the 
role of cit~zens m local governance and democratic 
action m a rule of law settmg $100,000 (NIS-0 15) 

League of Women Voters, Washmgton, D C (Orna 
Tamches, Project Dlrector) wrth Moscow Center for 
Gender Studies (Valentma Konstantmova) A grant to 
hold a senes of workshops throughout Russ~a focusmg 
on the role of women and women's NGOs m legal 
reform efforts The workshops will offer hands-on 
experience m build~ng effective cltlzen partlc~pation 
designed to address these efforts through mob~lizlng 
NGOs, fundraismg, workmg with the medla, buildmg 
coal~tions, and strengthening communication sk~lls 
Trammg will mtroduce useful tactics/strategies, such as 
lobbymg techniques, confl~ct management, stakeholder 
fac~litation, and mformal mediation Each workshop is 
designed to mclude approxmately ten partlapants per 
facil~tator and will mclude a Russian co-tramer In 
addition, sub-grants will be given to various NGOs to 
organlze for the purpose of increasing thelr 
effectiveness m mfluencing the policymaking process 
Finally, tralmng matenals will be translated In Russian 
and distr~buted throughout Russia vla the workshops 
and sub-grants programs $100,000 (RUS-0 19) 
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The fall of the Sowet Un~on created a cnsls 
for legal educat~on In the Newly Independent States 
(NIS Under Cornmunlsm, the law schools suffered 
from stringent ~deolog~cal controls, but enjoyed 
reasonable financ~al support Thelr mam task was to 
prepare spec~allsts m legal work m two areas crimmal 
law enforcement and operation of the planned 
economy 

The ~deological controls on Sowet legal 
educatron hmdered actlve criticism of the poor human 
rlghts sltuahon m law enforcement, and of the 
fundamental flaws m the economlc system However, 
professors were comparat~vely well pa~d, students 
received free tultlon and some fmanc~al a~d ,  and 
textbooks and library matenals easily kept up to date 
wrth the stagnatmg legal system 

The Chang~ng Un~verse of Legal Education the 
NIS 

The sltuat~on m Soviet legal educatron began 
to change m the 1990's Both ~deoIog~caI controls and 
state financing faded away Demand for lawyers shifted 
from the state to the private sector w ~ t h  the advent of 
economlc reforms leadlng to the development of a 
market economy The rap~d, revolutionary change 
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made ex~stlng law teachmg mater~als and Irbrary 
hold~ngs obsolete 

The law schools began respondmg qu~ckly to 
these changes Freed from ~deolog~cal constramts, the 
more progresswe faculty moved to broaden coverage 
of human r~ghts and market-or~ented commerc~al law 
W~th the declme m state support, law school deans 
turned to student t u~ t~on  as a major source of revenue, 
whde trymg to retam tu~hon-free educat~on for btudents 
who were ~ntellectually capable but financ~ally pressed 
The new tuit~on revenues saved the law schools from 
dlsaster Tu~hon-paymg students m turn, expected and 
demanded cumcuIum reform 

Faculty salaries, however, fell sharply m 
compmson w~th  those of pract~cmg lawyers, leadmg a 
h~gh percentage of faculty members to devote much or 
even most of them tlme to prlvate law pract~ce By 
1994, the old books had become useless, and only a 
small number of new texts were begmnmg to appear 
Prwate enterprise led to the creat~on of excellent 
computerized legal databanks that could keep up w~th  
the rap~dly changmg leglslat~on, but many schools 
could not afford to subscr~be to them 

Rule of Law Consort~um Law School Program 

The Rule of Law Consortmm's (ROLC) Law 
School program m Russia and Ukrame under the 
ausplces of the Un~ted States Agency for Internat~onal 
Development, was des~gned to asslst the law schools m 
dealmg w~th  these mult~ple crises Workrng with the 
Assoc~atlon of Amer~can Law Schools (AALS), the 
ROLC brought technical assrstance to law school 
admmlstrators and professors on problems of law 
school management and finance, as well as curricular 
reform AALS experts suggested ways m wh~ch the law 
schools could organue on an equal and cooperatwe 
bass, to fill the vacuum left by central d~ctat~on of 
legal educat~on curr~cula fkom Moscow under the 
Sowet regme 

L 

., 
ROLC helped law schools obtam and use legal 

databanks and desktop publ~shmg to overcome the 

textbook gap The Consortium prowded 
demonstrat~ons of utnovat~ve teachmg methods m areas 
such as ma1 practice, so as to help law students prepare 
for a legal system In wh~ch tr~als would be real 
contests, rather than predetermrned by telephone calls 
f?om Cornmumst Party headquarters 

With the relatively lun~ted fmancmg ava~lable, 
the Rule of Law Consort~um could not pay for the huge 
changes needed by the law schools Rather d set the 
more modest task of asslstmg the schools m steenng a 
new course that would allow them to reach a pos~tlon 
where they could supply the growmg need of the new 
soclehes for lawyers capable of protectmg mdlv~dual 
rights and assisting busmess activlty The art~cles m 
th~s  Spec~al Issue on Legal Educat~on Reform, give 
some idea of how the law schools m the Newly 
Independent States are movmg on thls new course 

Focus of the Legal Educat~on Reform Issue 

The specla1 Issue opens w~th  comprehemve 
overwews of legal educat~on m trans~t~on m Ukrame 
and m the Russlan Fedemon, based on the experience 
of two of the most prominent law schools m the NIS - 
respect~vely, Ky~v National Un~verslty and St 
Petersburg State Un~vers~ty The emphasls m the 
openlng two art~cles IS on legal educat~on reforms m 
support of trammg lawyers for a market economy 

Follow-on arhcles m the first sectlon by other 
NIS legal educators, focus on other reforms des~gned to 
prepare law students for workrng rn condlt~ons of 
judlclal Independence m the courts, prosecutors' 
offices, and law enforcement agencies of Russia and 
Ukrame The authors draw thelr examples fiom Urals 
State Legal Academy m Ekatemburg, and K y ~ v  
Natronal Un~versity respect~vely 

In the next sectlon, two art~cles by staff 
lawyers of the ROLC recount the~r previous 
experiences m teachmg Amer~can law at law schools m 
the NIS, mcludmg a pnvate law school m Kazakhstan 
and reg~onal law schools m Ukrarne and Russla 
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The final section on legal educat~on reform 
~ncludes a serles of articles, malnly by Amencan law 
professors, who discuss their mvolvement In ROLC 
technical asslstance on curr~cular and pedagogical 
reform in Ukram~an and Russ~an law schools The 
~nitial article focuses on salient pedagogical issues 
being addressed at the leading law schools m Ukrarne 
- at universities Kylv, Lviv, and Odessa, as well as 
the Kharkrv State Legal Academy The last arhcle in 
this section offers an mformed perspective on the tasks 
and problems of currrcular reform in Russian legal 
educat~on 

Two special reports close out th~s  issue -- one 
on emerglug legal mformat~on networks m Kazakhstan 
and Tajikistan (which mclude five law schools in the 
two countries), and observations on judicral reform in 
Armenia by Justlce Scalia of the U S Supreme Court 
based on hm experience at a Rule of Law Consortium- 
sponsored conference in Erevan durmg the summer of 
1995 

LEGAL EDUCATION TRAINING 
LAWYERS FOR A MARKET ECONOMY 
by V Mouravzev, Assoczate Professor 
Zmtztute of Znternanonal Relatrans 
Kyzv Natronal Uruverszty 

V Samokhvalov, Assocrate Dean 
Faculty of law, Kyzv Nahoml Umvers~ly 

Ye Korenyuk 
Faculty of law, Kyzv Nahonal Unwerszly 

The contmumg abandonment of 
admtrat~ve-command methods of econormc 
management m Ukrame, and the growmg strength of 
market pmcrples withm the economy are resultmg m 
radical changes m the legal environment m wh~ch 
Ularaullan lawyers frnd they must operate These 
processes have in turn requ~red qtd~ta t~ve 
improvements m the legal educat~on system m our 
country Analysis of the current stater of legal 
educat~on ~n Ukrame glves rlse to a number of 
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generallzations as to what degree such educat~on IS 

able to produce a new generation of lawyers capable 
of prachcmg m a market economy In cases where 
necessary, these generallzations have been supported 
by examples from the Law Faculty of Kyiv Nat~onal 
Unrvers~ty 

I Changes In the Legal Educat~on System 

At present, the transition to a three-level 
attorney t r m g  cycle IS m full swtng m the 
overwhehg  majonty of leadmg legal mtltutes and 
law faculties m Ukrame The first level, whch IS a 
four-yeat tramng program, 1s used for bacheIor-level 
educat~on of lawyers to fill the practicmg attorney 
ranks Those who wish to contmue their legal 
educabon and are mcllned toward research may tram 
for an adhhonal year after whch they are designated 
"specralists " Spec~al~sts must tram for an additional 
two years to attam a masters degree m law Th~s level 
also provldes the oppomty  to teach at mtitutlons of 
hlgher educaoon 

It IS still too early to d~~cuss  the effectweness 
of the new legal educat~on system and the degree to 
whch a correlates with the stage of economic 
translhon m Ukrame to a market system Advantages 
may mclude accelerated t r u g  of practicmg 
attorneys who will no longer study for five years but 
rather for a four-year term, as well as the fact that the 
new system makes possible the more systematic 
t r u g  of instructors for teachmg at mtltuhons of 
hlgher educabon through the MA law program 

2 Modernlzatron of Currlcda, Educat~onal 
Programs and Trauung Methods 

It seems that an element even more cntlcal to 
t r m g  a new generation of lawyers involves revlsmg 
the t r m g  process Itself to mclude new content, 
wlthout whlch ~t wrll be lmposs~ble to produce 
specialmts capable of suppomg Ukrame s transition 
to a democratic soclety that can survive m a market 
economy The emphasis m the new curricula at law 
faculties has been on legal speclallzat~on due to the 
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sharp decrease m so-called social disciplrnes designed 
for ideologrcal mdoctrmatron The number of sermnar 
(practrcal) hours has also been sigmficantly mcreased 
in response to a decrease m the amount of tune 
devoted to lectures New speclaltles have been 
~ntroduced m law departments For example, at the 
KNU Law Faculty these mclude Commercial Law, 
Customs Law, Legal Regulation of Foregn Economc 
Relations, and other course Th~s makes ~t possible, 
even at the present stage, to tram speclallsts who meet 
the new requirements An important step m ths 
dlrectlon has been the lncorporabon lnto the curricula 
of new courses and electives designed not only to meet 
today s needs but also those of the future These 
d u d e ,  for example, Entrepreneurial Law, Taxatlon 
of Legal EntIt~es and C ~ m n s ,  the Special Aspects for 
AdjudIcatmg Certm Types of Economc Drsputes, 
Budgetary and Fmcia l  Authority, Customs Law, and 
Transportation Law 

ObjeCtIve constramts on the further 
development of such positrve changes today mclude 
a lack of spec~ahts m the new legal sectors associated 
w~th market regulatron because the old law schools 
never tramed such specialists, a lack of books, texts 
and t r m g  materials due to a shortage of money for 
purchasmg such supplres, and conceptual mertia 
among many of the old- generauon teachers who 
comprISe a s~gmficant sector m Ukrman instrtutlons 
of hrgher education 

New cumcula designed for the new reahtres 
of the legal envlronment m Ukrame are under 
development m legal lnstrtutes and law facultres 
Virtually all exlstmg requrred and electrve course 
syllabi have been revrsed and new syllab~ have been 
developed recently at the Law Faculty of KNU We 
belleve that a s~giuf~cant defic~ency m the current 
trarnlng programs, mcludmg the new t r u g  
programs, 1s the lack of mdependent study m s e s  
Moreover, students are not taught to thdc 
mdependently but rather attempts are made to tell the 
students how and what to thrnk 

t 

A more serrous shortcommg is the near total 
absence of textbooks and traimng rnatenals for h t h  
the new and the updated programs The process of 
generahng such books has obvrously been delayed due 
to the nearly entlre absence of any materlal lncentlves 
for such a crucd effort The most noticeable shfts 
have been m modermzlng legal teachmg and studymg 
methods The trad~tronal t r m g  methods lnvolvmg 
lectures and sermnars have largely become obsolete, 
whlch has been keenly ev~dent to the generatrons of 
mstructors and law students Efforts to mtroduce new 
attorney bmmg methods such as the Socrat~c method 
whch IS prmcipally based on stmulahug the creatlve 
abhty of the mtructor and Independent efforts on the 
part of students, are laggmg due to a lack of relevant 
experience as well as the proper faclIrties for 
mtroducmg such methods 

3 The Impact of Practlce on Legal Tra~nmg 

One of the serlous problems encountered by 
legal tralnmg lnstltutes m Ukrame IS the loss of the 
most f led mtructors to new legal enterprises 
catermg to entrepreneurs (prmcrpally prlvate law 
firms), due to the low salanes m educational 
mtitutions The lack of necessary staffing levels for 
instructors has made it necessary for legal t r a m g  
institutions to rncreasmgly h e  pracucmg attorneys 
from state lnstitutlons and prlvate firms to offer 
electwe courses on legal problems of market relaoons 
Of course the mater~als m such courses represent the 
qumtessence of the mtructors' practrcd knowledge 

In addtion, v ~ l y  all mtructors who are 
able to, earn adhtional mcome by various means 
outside the educahonal mstitution Th~s has had 
somewhat paradoxical consequences On the one hand, 
such mtructors have ceased to unprove thelr 
theoretical knowledge due to a lack of bme and the 
extenswe energy they devote to thelr other 
employment. Yet, thelr knowledge of exrstmg realities 
has helped law students to obtaln hgh qualrty practical 
instruction Sunrlar processes have been observed In 
the student envlronment. Those students with the 
requrslte abilrties and capacrtles have begun to work on 
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the outside at a varrety of prrvate companies, begmmg 
m the~r th~rd year of course work, whlch also helps 
them to accumulate pract~cal knowledge and fac~lrtates 
the~r adjustment to new market cond~tions 

4 The Introductron of Market Pr~ncrples rnto the 
Legal Education System 

The realrhes of modem economlc life In 
Ukrame have compelled mcreasmg numbers of legal 
traming mstitut~ons to learn to ~dent~fy fmanc~al 
support for survlvaL The major@ of legal Institutes 
and law faculties today reserve a certam number of 
places (for example, the quota a 10 percent at the KNU 
Law Faculty), for whlch paymg students are accepted 
The tuitlon charge m this case a comparabvely modest 
($4,000) However, the trend IS clearly towards an 
increase m both the quota and the amount of tuitlon 
charged This IS posslble because the demand for legal 
educatlon has been ramg each year 

It appears that those who are pald (the faculty) 
and those who pay tultlon, have not yet reallzed the 
possible unplicahons of a situabon m which those who 
bear the cost of legal educat~on may demand a better 
quality of educatlon for thelr money, while those who 
teach law are also rnterested m the quallty of legal 
educabon as a means of attracfmg more tu~tion-paymg 
students 

5 The Development of an Organlzatlonal 
Infrastructure for Trarnlng Modern Lawyers 
and Fac~l~ta t~ng Penod~c Refresher Courses 

We belleve that two areas for development of 
such an mli-astructure should be identified. On the one 
hand, there are lncreasmg numbers of new legal 
trammg msbtutlons and law faculbes, both state-owned 
and private, with a clear predommance of speclaltles 
designed to tram lawyers to operate under market 
cond~hons, for example, the Institute for Trial 
Attorneys of the Law Faculty of KNU Ondhe other 
hand, the number of professronal bar assodations m 
Ukrame 1s growmg The most mfluential orgahlzat~ons 
~nclude the Unlon of Ukramian Jur~sts, the Unlon of 

Ukrain~an Trral Lawyers and the Ukram~an Notary 
Board The establishment of an Assocratlon of 
Ukrarnian Lawyers as well as an Assoc~atron of 
Ukra~nlan Law Schools IS on the agenda 

6 The Opportun~tles for Cooperatron w~th  
Forergn Legal Instrtutrons 

The lack of domestic expertise m tramlng 
lawyers capable of effkctively meetlng the needs of a 
market economy, and the manlfest shortage of 
mformahon and m a t e d  support for such programs, 
have created certam difficulties m establlshmg 
cooperahon on equal terms and of equal value between 
Ukramlan and forelgn partners engaged m legal 
educatlon and ~ t s  enhancement. At present and for the 
near future, such cooperahon a -- and obv~ously for 
some tune wlll contmue to be - unbalanced, m nature 
where the Ukram~an partners function prmclpally as 
rec~prents of assistance prov~ded ~n the followmg 
prunary forms 

-- Provlslon of monetary assatance for 
education and on-the-job trammg of students and 
mstructors from Ukramian legal educational 
mshtutlons m the Unlted States, 

- Invltahons to legal scholars and 
practicing attorneys from the U S to present lectures, 
conduct pract~cal trammg sessions, update exlstmg 
syllabl and develop new syllabl for courses and 
electives on legal regulaaon of market relations, 

-- Improve the physlcal plant faclllties 
for the educatronal process by purchasmg and mstallmg 
modern equipment at legal trammg mtitubons, 

-- Expand the hbrary resources of law 
faculties and ~nstitutes m Ukrame by acqulrmg 
l~terature needed to study the legal problems of market 
relahons, 

-- Organ~zation of syrnposra, 
conferences, and roundtable dlscusslons on modem 
technrques of teachmg legal dlsciplmes, 
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-- Establrshment ofasststance programs 
for Ukrainian legal trarnlng rnstltutlons slmtlar to the 
program ~mplernented through the Rule of Law 
Consortium 

It appears that the most effechve form of 
cooperation ~s the latter smce the ~mplementat~on of 
"Rule of Law" programs wdl perm~t coordmatlon of all 
other types of assistance and wrll allow for optunal 
lncorporatron of the partners mterests Representat~ves 
fkom vutually all legaI trammg mshtutrons m Ukrame 
share this oplnion 

RUSSIAN LEGAL EDUCATION TRAINING 
LAWYERS FOR A MARKET ECONOMY 
by Dr V F Popordopulo, C h r  
Commerczal LQW Departmen& Law Faculty 
St Petersburg State Umverszty 

The estabhshment of civd socrety and market 
relations m Russla have appreciably altered the role 
and posilon of lawyers m Russian society The former 
system reqwed activlst attorneys to functlon as 
apologrsts for the system There was llttle dwussion 
of lawyers participatmg m the law making process 
T ~ I S  was the prerogative of Cornmumst Party 
appomted government officials, among whom there 
were few attorneys 

Lawyers have played an actlve role m the 
establishment of civil society and a market economy 
They have become archtects of the law as well as 
slalled defenders of the idea of civd society, a market 
economy and a law-governed state The changmg role 
of attorneys m society must be taken mto account m 
t r m g  the new generation of attorneys, as well as m 
retramng and provldmg advanced t r m g  to 
personnel m the legal sector and preparmg students 
for the new conditions 

The Legalatlye Basis of Legal Educarlon 
I 

Legal educahon IS a constituent element of 
the educat~onal system m Russla and consequently 
must be consistent with two prmc~ples 1) The general 

requlrements for professional h~gher education and 2) 
The special requlrements for hrgher legal education 

As we know, the fundamental requlrements 
on professlonal hgher education are reflected m 
legdahon on professional hgher educatlon which IS 

currently undergong rapid development the Law of 
the Russian Federahon "On Educat~on", the Model 
Statute Govemg the Estabhhment of an Educahonal 
Insbtut~on for Professional Hlgher Education, and on 
Hrgher Educabon Instltuhons of the Russ~an 
Federahon, and the State Educatlonal Standard for 
Professional Higher Educahon, as well as other legal 
and regulatory acts 

In splte of the fact that the laws on 
professiod hgher educatlon were enacted several 
years ago, many provisions of the law have not yet 
gone mto effect Specifically, mstltutlons of hgher 
education, parhcularly legal trammg mtltutions, have 
not rushed forward to mtroduce the new three-level 
structure for professional hgher educatlon, the upper 
two levels of whlch are the BA and MA m law, 
fearmg, obviously, a reduction m thex teachmg load 
with an adverse affect on the materlal well-beng of 
professors 

No special requrrements on legal hgher 
educalon have been sent forth m any central&, 
standardlzed regulatory act In mew of thelr academ~c 
freedom, mstitutions of lugher educahon develop and 
adopt on thelr own thelr fundamental professlonal 
curricula as well as the techques for thelr 
~mplementahon based on the provsions of the State 
Educatlonal Standard for Profess~onal Hlgher 
Educaon 

Centraked regulatory acts may be adopted m 
c e m  of the more Important areas One example IS 

Decree No 1473 of the President of the Russian 
Federation of July 7, 1994, whch mandated the 
program "Establishment and Development of Private 
Law m Russian one of whose purposes is the t r a m g  
of advanced specialists m the private law sector 

It IS dfficult to overestlmate the s~gmficance 
of this program As S S Alekseev, Dlrector of the 
Program has accurately noted, the law m Russra was 
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-- untd very recently and essentially remalns - a state- 
controlled legal system wlth an entirely publ~c 
character based on the dormnant mterests and wlll of 
the all-powerfd state This produced a "leadmgn role 
of disciplines associated with public law m the legal 
educauonal system (m this case there was a sufficient 
number of t r m g  hours and larger instructor staffmg 
levels, etc ) The graduates of legal mstxtuhons of 
hgher educatxon were pmcipally employed by 
orgaruzahons under the hhmtry of Internal Affm 
and other law enforcement agencles 

Only recently has the sltuahon begun to 
change The adrmn~trahve assignment of graduates 
was temmted, the demand for lawyers specialumg 
m econormcs led to students' interest m pnvate law 
dmplmes and compelled the t r m g  boards of legal 
lnstituhons of hgher educatxon to m d f y  thelr 
treatment of these duciphes At a slow yet consistent 
rate, classroom tune IS bemg redistnbuted m favor of 
private law d~~ciplmes whde the number of hours are 
on the nse and new elective courses as well as 
departments (Entrenewal Law, Commercial Law, 
and others), are bemg introduced 

The Need for a Broad-Based Legal Education 

What IS the ideal for a lawyer, what h d  of 
educatlon does an attorney need to meet the needs of 
society? Other more specfic issues are closely related 
to t h ~ ~  questron What IS the proper relation between 
general and s p e c i a l d  trammg, theoret~cal and 
practrd educahon, compulsory and elective courses, 
and tune spent on t m g  and qual~ty legal educahon 

In our view, legal educavon, to a greater 
extent than ever before, must be designed to prepare 
lawyers with a broad educahonal profrle that wdl 
make it possible, without adhtional tramng, for the 
attorney to perform professionally m any field of law 

The transit~onal state of Russian society 
makes it necessary to mpart to future lawyers a 
capacity for legal analys~s, thls approach: should be 
based on hstorical, psycholog~cal, pol~trcal science, 
economc, and other soc~al sclences In thls criucal 
period, a positivist and formalist legal philosophy 
based primarily on rote memorlzatron of legislation, 

and on legal dogma, IS nelther suffic~ent nor feas~ble 
slnce modern Russ~an law IS varlable, contrad~ctory 
and flawed 

Under such condaions, ~t wlll be very 
important for future lawyers to grasp the general 
pmciples of legal regulahon m civll soclety and a 
market economy Tralmg and guldance on the basls 
of these general pmciples serves two purposes the 
acqulsitlon of lnformatlon and the key aspects of 
positive law, as well as the mportant socio-polihcal 
and legal pmciples on whlch they were founded 
Thorough knowledge of general legal prmc~ples wdl 
provide a solid foundahon to support the lawyer's 
professional achvItles m the current environment, and 
wlll fachtate the successful mastery of speclfic legal 
knowledge m the future 

When an lawyer thrnks mdependently and 
attempts to master a special procedure or employ a 
systematic approach to problems, that attorney 
becomes better trmed for practice and more readdy 
responsive to changes occunvlg m society 

A lawyer with a broad-based legal educatlon 
that mcludes knowledge of general legal prmciples as 
well as methodology for legal regulation m a market 
economy, wdl be more able to effechvely u b  such 
prmclples m draftmg regulatory acts (legislatme 
activity) , applymg such acts (mplementavon) , and 
facktatmg conespondmg legal thmkmg on the part of 
other lndiv~duals (legal sociahahon) 

Practical Trammng of Lawyers 

It IS no less to find an opmal  
balance between theoretical and practxcal trammg m 
legal educatron Obviously, there should never be a 
case where a law student stuhes one aspect m theory, 
but encounters somethmg entlrely Merent m prachce 
Well-ground speclallzed knowledge IS expected of an 
"idealn lawyer m practice and hence the curricula of 
law t r m g  programs should give a prormnent place 
to pract~cal knowledge m its achve forms (cases, legal 
draftmg, and so on), as well as specla1 courses and 
sermnars on lrnportant legal problems, and pracucal 
experience wlth legal lnstltutions and law f m s  with 
the same spec~alties and mterests as the students 
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The new cond~tions have therefore forced a 
fundamental reconsideration of emsting approaches to 
pl- curricula and the entxe tramng mecharusm 
If legal educatlon m the past proceeded from a certam 
body of knowledge based on the science of law that an 
abstract jurist had to master, today's specrahst must, 
above all, be equ~pped with the specfic knowledge 
that wdl be needed m r a c e  It IS necessary to tram 
law students whde reslstrng  the^ tendency to 
overspecrallze In any case, speclalrzahon may begm 
at the second level of professional htgher educahon 

T ~ I S  approach can be summanzed as follows 
After studymg the major legal educahonal drsciplmes 
(civll law, cnrmnal law, c d  procedure, etc ), 
and choosmg a specdty, the student of law should 
have the opportun~ty to freely choose electwe courses 
and sermnars m accordance w~th   IS or her 
professional mterests For example, Interrelated 
special courses and sermnars should be offered to 
students electlng commerc~al law, for example 
courses on Commercial Legislahon, the Legal Status 
of Entrepreneurs, Commerc~aI Paper, Busmess 
Contracts, and CompebDon Law 

Each of the electwe courses (sermnars) should 
be comprised of a senes of lectures and practml 
sessions (eight to 10 hours) on each specific Issue, 
knowledge of whch IS reqmed by the correspondmg 
specralrst m this area of actmty or for understandmg 
of mater~al for the next elechve (senmar) The exact 
mlx of electives may vary at the discretion of the 
student based on that student's profess~onal 
aspKahons For example, a law student workmg under 
a t r m g  contract to a foreign trade company wdl try 
to take the electives relatmg to his f U ~ e  area of 
work, whde another student may prefer to study 
everyhng relating to legal regulahon of the securlhes 
market Thus the demand for each correspondmg 
specialist wlll be satsfied by the supply 

LEGAL EDUCATION REFORM AND JUDICIAL 
DEVELOPMENT W RUSSIA 
M S Sa lhv  Candidate of Legal Sczences 
Assocrate Professor 
Urals State Legal Academy, Ekatermnburg, Russza 

One of the most Important results of the 
introduction of democratic reforms m Russia dumg 
it transikon stage, has been the establishment of the 
doctme of Separatron of Powers m the state-bulldmg 
process ' I k s  docme, whch was developed m its 
tlme by such great thrnkers as Locke, Montesqweu, 
and Rousseau, was first applied m practlce m the 
United States of Amenca Other democrahc states 
then began t employ this concept m estabhhmg ther 
own state systems Russla d m g  the Soviet perrod 
formally assigned to state mst~tuhons leplabve, 
executive and judicial powers, but never embraced the 
principal idea behmd the doctrme of Separation of 
Powers the endowment of specific branches of 
government with broad defimbve decision-makmg 
authority Instead, all state and socd mshtutlons were 
controlled by the Comm~~~ls t  Party apparatus whch 
allowed not even the slightest deviahon from its 
~deologlcal concept of mfied power concentrated m 
a slngle center 

The current Constituhon of the Russian 
Federation rncorporates the Separahon of Powers as a 
fundamental prrnciple of the conshtu~onal structure 
One aspect of the conshtuuonal state IS the judlcial 
branch whtch requxes special support and ass1stauce 
A truly rndependent and free thrnkrng judmary is just 
now be-g to take shape In this connechon, the 
role of legal educahon m t r m g  hrghly quahfied 
personnel for the judiciary, the Procuracy and other 
law enforcement agencies, has grown measurably 

Pr~mary Funct~ons of Russran Legal Educatron 

The followmg are among the prmary 
funct~ons of Russian legal educatlon under modem 
condit~ons 
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1 To instill a h~gh level of professional 
tramng m speclal~sts so they will be capable of 
respondrng wi ly  to rapidly changmg -- and a rapidly 
expandtng body of -- modern law 

2 To tram s p e c d d  staff desmed for 
employment m exlstmg agencles currently m the 
reform stage, as well as new agencles established at 
the federal level, especially m the constituent 
republics and reglons of the Russian Federabon such 
as constltubonal, regulatory, arbitraQon and mrlitiuy 
courts along w~th law enforcement, customs, the tax 
polrce and other agencies 

3 To prowde an enwonment for students m 
legal mt~tutlons of tugher educatlon where they have 
the opportu~~ty to study both Russian and foreign law 
as well as the prachce of foreign ju&c~al and other law 
enforcement agencles 

4 To utillze m the tramng process modem 
computer technology as well as photocopymg and 
wdeo equpment whch wdl provlde an opportuIllty to 
produce and cxculate lectures, books, dmgrams, 
Issues, legal precedents, texts of legislation and other 
documents required m the tramrig process 

5 To give the professional t r a m g  staff as 
well as students access to modem mformaaon systems 
(such as the Internet), and databases (mcludmg 
Westlaw and LexdNem), by provldmg state-of-the- 
art commucatlons equipment 

6 To educate a legal mtelhgentsia that wdl 
function to guarantee effectwe and rellable 
performance of ju&ciary, the Procuracy and other law 
enforcement agencies, and would help m m t m  
jud~cial authority throughout Russia on the hlgh level 
that is required, i e , on the same plane wlth the 
legislatwe and executive branches 

The fulfillment of these functions uepresents 
the Ideal outcome for legal education Fwever,  
Russlan legal t r m g  mst~tut~ons are at vmous stages 
on the road to th~s goal The basic d~fficulties 
lmpedmg consistent development of legal education on 
a level compatible with modem requirements, are 
economic m nature Nonetheless, m spite of such 

difficult~es, Russ~an legal education IS attemptmg to 
solve the mtractable problems the system 1s facmg at 
this trylng time 

Legal Educat~on Reform at Urals State Legall 
Academy 

The Urals State Legal Academy IS the largest 
legal matutlon of kgher educatlon m Russ~a, havmg 
trmed tens of thousands of spec~alists d w g  its 
tenure The Academy has not remamed on the 
sidehes m dealmg wlth the difficult aspects of 
modemmg educabon and trmmg tomorrow's 
attorneys The successful operation of the Academy IS 

guaranteed by its well tramed teachmg and 
professorial staff together wtth its extensive experbe 
m educatmg employees m the law and longstandmg 
and strong t~es to the country's juQcd, procuracy and 
other Iaw enforcement agencies The estabhshment of 
close and strong bes to the Rule of Law Consorhum 
(ROLC) represents a new area of cooperation for 
mtitut~ons of hgher education m recent years The 
strategic goal of the ROLC - to fachtate the 
establishment of a state based on the Rule of Law m 
Russla -- IS Wly understood and supported by our 
Academy This understanding has served as the 
foundation for productive and creative cooperation 
between the teachmg and professorial staff and the 
speclallsts and consultants of the ROLC m the Russian 
Federat~on 

The followmg are the mam areas of acbvity 
identified and formdated m the course of t h ~ ~  mutually 
advantageous relationshp 

&g, the Rule of Law Consortium's 
assstance m promdmg U S laws and legal hterature 
to the Academy whch is necessary for cornparatwe 
law research by the Academy's staff 

Second, services provided by professional 
consultants from various law schools m America for 
meetlngs and sermnars as well as lectures m mportant 
legal dlsciplmes 

M, the organnation of special worlang 
groups to draft new curricula and t r a m g  materials 
wlth the active assistance of ROLC (at present, 
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work~ng groups on economic, land and constitut~onal 
law are employed at the Academy, the purpose of such 
groups IS to develop modern comparative law courses 
and t r m g  matenals) 

Fourth, computer, photocopy and video 
eqwpment as well as electromc mall capabhty to 
fachtate rapid execution of understandmgs outlmed m 
the Agreement between the Rule of Law Consortium 
and Urals State Legal Academy have been supplied to 
the Academy 

Fifth, the o r g m t l o n  of a center to study the - 
problems of dealmg with c m e  to be comprrsed of the 
most experrenced mbxctors and representatwes from 
regonal law enforcement agencies 

Fmallv. slxth, sponsorshp of specrfic t r m g  
semlnars wthm the Academy as well as other actwe 
student t r a m g  techmques Speclfically, a s e m  
enhtled Trial Advocacy was held durrng a 10-day 
period m Aprd 1995 and garnered enthusiastic 
responses from students and mtructors 

Further progress by Russ~a on the path of 
democratic reforms wdl, without a doubt, facilitate the 
development of experienced judrcial, pmuratorral and 
other law enforcement agencles The achevement of 
th~s  goal will m no small measure depend on legal 
mtltuhons of lugher education and thelr readmess to 
effectively support the mplementation of judrcd 
reform as well as the estabhshment and development 
of the entlre judicial system 

LEGAL EDUCATION AND SPECLALIZED 
TRAINING FOR TEE COURTS, TEE 
PROCURACY, AM) LAW ENFORCEMENT 
AGENCIES IN UKRAINE 
by Professor V G Goncharenko, Dean 
Faculty of Law 
Kyzv Natzonal Unrverszty t 

f 
The tram1n.g of highly slulled specialists 

represents an area of special mterest m efforts 
associated with the establishment of a modem legal 
mfrastructure m Ukrame Such spec~alists must be 

capable of working effectively in a market economy 
by facrl~tatmg busmess mbatlves, fa competltron, the 
development of market relations and mterest m 
worldwide economc Integration Hence, current 
economc reform m U h m e  requues legal and judicml 
reforms, the e s r a b b e n t  of new legal mtltut~ons to 
safeguard democracy, and a comprehensive conceptual 
revlsion of the emre legrslatrve system and trammg of 
a new generaaon of lawyers with a profound 
understandmg of the role of law m the market 
economy and the deregulauon of emstlug legal and 
economc structures 

In thls connecuon, speclallst trammg for 
personnel worlung m the courts, procurator offices, 
and law enforcement agencies requres fundamentally 
new approaches to the legal education system m place 
at Kyiv Natlonal Umversity's Law Faculty, mcludmg 
its Department of Justice and Procuratonal 
Supemion The Department's teachmg staff, whch 
is comprised of four professors, all doctors of law, 
and slx lecturers, have remed theu syllabi and 
cumcula m order to provide t r m g  for all 
undergraduate law students, mcludrng both full-me 
and nonresident students, for worlung m the courts, 
procurator offices, and for the mvestlgatlve 
authorities 

The Currmdum 

Speclfically, full-tune students are assigned, 
as early as thex freshman year, a requued course of 
mtrucbon enhtled "The Judicml System m Ukrame " 
Elective courses entltled "The Legal Profession" and 
"Notanal Functions," are offered m the second year 
of study The reqwred courses, "Civd Procedure m 
Ukrame" and " C e  Procedure m Ukrame, " are 
assigned m the thlrd year of study The fourth year 
offers elective courses entitled "The Theory of 
Ju&cial Evidence, " "Compdatxon of Procedural 
Documents m Civd Cases," " Compilation of 
Procedural Documents m Cr imal  Cases," and 
"Judicial Ehcs  and Rhetor~c " The final fifth year of 
study mcludes the requued course ent~tled 
"Procuratonal Supervision and the electives "Grounds 
for Overtunung or Settmg As~de a Jud~clal Rulmg" 
and "Judlc~al Enforcement " The same courses and 
electrves are avarlable for those nonres~dent 
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undergraduate law students who study through a 
correspondence program 

The Department's teachmg staff are m charge 
of undergraduates' on-the-job trammg, mcludmg work 
m procurator offices for thrd-year students and court 
m g  for fourth-year students In addlhon, members 
of the Department's staff supervse them projects on 
civd and cr~mlnal law, the judicial system, and on 
procuratorial supervision, undertaken by the 60 
students who speciailze m the judlclary, procuracy, 
and cnrmnal lnvestlgatlon F d l y ,  a s e n e  of role- 
playlng exercises lnvolvmg buslness situaaons, has 
been developed to facd~tate a better understandmg of 
both the c m n a l  and civd justice processes 

Post-Sovlet h w  Texts and Teaching Manuals 

The followmg textbooks and manuals have 
been prepared 

Crmmal Justice Process m Ukrame, Kyiv, 1992 

Cornparatwe Judlcial Law, Kyiv, 1993 

Civil Procedure, Kyiv, 1993 

Systematic Practw Commentary on the C r m a l  
Code of Ukrame, Kyiv, 1995 

C r m a l  Jushce Process m Ukrame Busmess- 
Related Role-Playmg Exercses and Problems, 
Kyiv, 1992 

Legal Clmc Role-Playmg Exercses Used m the 
Teachmg Process, Ky~v, 1994 

Problems m Civd Procedure, Chemvts~, 1995 

Compllation of Procedural Documents m 
C r w a l  Cases, Kyiv, 1992, 1993, 1995 

Compdation of Documents la Civd Cases, Ky~v, 
1995 

PRIVATE LEGAL EDUCATION IN 
KAZAKHSTAN 
by Former Fulbnght Profasor of Law Keith A Rosten 
Senror Legal Reform Speaaht 
Rule of Lao Consorhum Moscow 

Under the aegls of the Fulbrrght program, I 
was a Vs~tmg Associate Professor at the Achlet Law 
School m Almaty, Kazakhstan d m  the academc 
year 1993-94 I was the first Amencan to teach a 
course at the law school, not a ddflcult 
accompl~hment smce it was the school's first year of 
the exlstence Even m ~ t s  short Me, Addet has become 
a major t r u g  ground for attorneys and judges, 
prepamg them for legal work m the emergmg market 
economy of Kazakhstan 

The Foundmg of a Prlvate Law School 

Adilet was founded as an altemat~ve to the 
Soviet-type system of law school educahon stdl m 
exlstence Legal educat~on m the Sov~et era was 
hghIy centralized There were few law schools m the 
entlre country Pnvate law school education was as 
much anathema to the Soviet system, as was pnvate 
ownersbp of land But the fall of the Sovlet Umon 
brought changes and new challenges To emphasm its 
major departure from the past, Addet was onglnally 
known as the "Pnvate Law School " It later changed 
its name to Addet, whch m the Kazakh language 
roughly means "justice " 

Addet was a product of the Msron of its founders, 
most of whom had labored m anonyrmty m the Civd 
Law Department of the Kazalch State Umversity Law 
Faculty The founders mcluded the most &stmggtmhed 
clvll lawyers m Kazakstan, mcludmg Iury Basm, 
Ma~dan Suleunenov, Anatoly Didenko, and others 
They recmted and worked wth the Rector of Audet, 
the very capable Anatoly Matrukhm Clvd law had 
not been the most popular field m the Sov~et period 
The best students were much more mterested m 
cr~minal law m order to work m the Procuracy The 
need to make the transitron to a market economy thrust 
civd lawyers Into the forefront of buddmg a new legal 
infrastructure They were tapped to wrrte the laws, to 
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counsel domestic and foreign companies, and to 
prepare a new generat~on of law students to cope with 
the vast economic and polltical changes 

In the wake of the breakup of the Soviet 
Union, the system of state law school educauon was 
not flexlble enough to m a m w  pace with the new 
demands New pnvate law schools, some of which 
only consrsted of a smgle room m a school or office 
burldmg, sprung up to fill the void (and of course, m 
some case, to make money) (The Mmter of 
Education has smce closed almost all of the pnvate 
law schools m Kazakhstan, except for A&et ) The 
transition to a market economy created the 
prereqwsites m whch the founders could create a 
prtvate law school llke Adllet Under the able 
leadership of Rector Matmkhm, Adllet recmted 
faculty, established a cumculum heavy on commercnl 
law, and enrolled its first class Addet enrolled 110 
students m its first daytime 4-year program Most of 
these students had just completed theu h~gh school 
education It also established two correspondence 
courses, one for those already with a wversity 
degree, and one for those without any t r w g  after 
high school Tultion IS the equivalent of $1,000 m 
w, the local currency Most of the students have 
sponsors, for whom they wdl work after completion of 
thev degree 

Addet does not have separate departments Students 
take many courses, concentratmg on busmess and 
commercial law, but also a cw~culum mcludmg 
Roman Law, Legal theory, Latm and Kazakh among 
others subjects There are only a few full-tune faculty 
members at Ahlet depends on part-tune instructors 
from other ~nstltut~ons There IS now also a steady 
stream of Western lawyers commg through Almaty, 
and Addet IS usmg t h ~ ~  resource to sponsor lectures on 
a vanety of legal topics 

Teaching Amer~can Law 1n Kazakhstan 

The course I taught at Adllet Law ~chool was 
a survey of American law Durmg th~s course we 
dlscussed the functlon of law m a democratic society 
The course famlliarlzed the students with the U S 
Constitution and the Rule of Law in the American 
system We d~scussed the major mtitutions m a 

democratic society and how the legal culture affects 
those mtitutlons Attent~on was also devoted to how 
these institutions emerged as a result of the some of 
the events of the pre-mndependence era and how these 
events related to the current events m Kazakhstan 
After revlewmg each branch of government m the 
Umted States, we then &cussed specdic areas of U S 
law such as conshtutional law, contracts and torts 

I tried to depart from Soviet pedagogy m 
whlch the teacher reads the lectures from prepared 
notes Under the Soviet formallstlc approach to 
education, students essentially take dctatlon, 
recordmg the words of the lecturer m theu notebooks 
There is vvrrtually no exchange of mformatlon m h s  
pedagogcal approach Srnce m recent years, there 
have been few wntten matenals avadable (or possibly 
because no one wants to read them anyway), the 
students' notes form the basis for the examlnatlon at 
the end of the semester The exarmnatlon consists of 
the teacher aslung the students questions and the 
students respondmg (essentlally trymg to repeat what 
the lecturer sad dumg the semester) Brealang with 
thls trahtion, I allowed the students to ask questlons 
durmg class, and, m turn, I asked the students 
questlons As the semester progressed, I urged more 
students to pmcipate m the class Although it was 
somewhat unwieldy with 110 students, the students 
were generally receptive to t h ~ ~  approach, and many 
became active participants m classroom d~scussions 

I gave weekly lectures, each lastmg two 
academc pen& or 80 m u t e s  Attendance was 
usually very hgh, often 100 percent There was no 
assigned readmg smce no course material was 
avadable m Russian, the language of mtructlon The 
only requement was to lrsten to the lectures, and to 
complete a 5-7 page, typed paper comparing an aspect 
of Kazakhstatll and U S law Some of these papers 
were excellent, whde others of marginal quality 
Apparently some students thought that I would not 
read the entire set of papers because some students 
handed m carbon copies of other students' work 
(photocopymg machmes are not widely avadable), 
wh~le a few plagiarized outdated Soviet books on 
"bourgeois" law The majority however, presented 
theu own work 
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Durlng the course I had several guest lecturers 
including the U S Ambassador, William Courtney, 
talk about varlous aspects of American law The 
guest lecturers provlded the students with &fferent 
pants of mew and some variety, and were extremely 
effmve In addition, each lecturer established Is or 
her own relaQonsh1p w~th the Adllet whlch was 
beneficla1 to the young law school 

Private Legal Educat~on and State Law Schools 

Adllet has now overcome many of the 
dlfficultles of ~ t s  first few years The lack of 
textbooks was one of the more dauntmg challenges 
To remedy h s ,  Chemomcs' Amencan Legal 
Consortium has promded Adllet wlth reproduchon 
equpment, whlch Adrlet has used to reproduce ~ t s  own 
teachmg matenals The law school has created a 
computer center for ~ts students Yet, Adrlet stdl needs 
such baslc ~tems as usable blackboards as well as chalk 
and erasers 

Desp~te the challenges, Addet has survived, and has 
now enrolled ~ t s  thxd class It has shown that prlvate 
legal educaQon can make a substanual contribution to 
the buddmg a legal rnfrastructure m the post-Soviet 
era Wlthout private legal education provided by 
Addet, the quahty of publ~c legal education wlll 
contlnue to suffer Pubhc law schools wdl have no 
mcentlve do better unless they hear the menacrng 
steps of private mtmtlons over their shoulders 

Adrlet stands as an example of the mportant role of 
prlvate legal educahon m the post-Somet era 
Through selected areas of support and cooperation, 
Western orgamzaQons can have a major Impact on the 
future of these lnstltutlons The Rule of Law 
Consortlum, under the new Commercial Law T r m g  
mtiatatlve m Kazakhstan, wdl tap Aaet 's  resources 
and contacts to help create the first full contmumg 
legal education program for commercial lawyers m 
Kazakhstan m s  program wdl be anothe~ bulldmg 
block m malung Adllet a perrpanent feame of the 
legal education landscape m Kazakhstan 

PREPARJNG LAWYERS FOR A MARKET 
ECONOMY IN RUSSIA AND UKRAINE 
by F o m r  Vrsmng Professor of Lav 
GurM D Boyette 
St@ Attorney 
Rule of Lmv Consomum, Kyzv 

[Garland D Boyette, who earned tus law decree at the 
Uruverszty of T m ,  Ausrzn m 1989, taught 
vrtematzonal trade law at the Law Faculty of Donetsk 
State Umversity m Ukrane (1993-941, and at the Law 
Faculty of Nizhny Novgorod State Utuverslty zn the 
~ ? I ( S S M ~  Federation (Fall tern, 1994) Hzs 
observatzons below are drawn from these qenences ] 

The collapse of the Sovlet system has 
presented legal education m the Newly Independent 
States of the former Sovlet Umon wlth a mynad of 
challenges Not only have law schools had to 
accommodate themselves to the new economc 
situation m terms of state fundmg of thew actlmties, 
the mtroduction of rad~cally new legrslahon and legal 
phdosophles has posed the challenge of how to adapt 
to meet the needs of the new legal enwonment Th~s 
is particularly the case m the areas of commercial 
law, trade law, and other fields of law undergomg 
transformation as Ukrame, the Russian Federation, 
and the other post-Soviet states move ever so 
perceptibly toward a market economy But as we 
shall see, the transition to a market economy not only 
poses challenges whch must be overcome, but also 
presents opportutuhes for expenmentatlon and 
lnnovauon that would not usually be present under 
normal con&tlons 

The Challenges of Post-Sovlet Legal Educat~on 

The mhal challenge posed by the changed 
legal landscape was that of the medra te  
obsolescence of not only of bas~c ideas whch had 
served as the basis for economc regulation for 
decades, the crrrmnallty of pnvate property m varlous 
spheres comes to rmnd but on a more practical level, 
the obsolescence of textbooks and other teachmg 
matenals as  well as the madequacy of the knowledge 
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of faculty members educated under the Soviet reglme 
As late as 1994, texts on the "Economic Law of 
Fore~gn Countr~es" were sull bemg publshed for use 
by Ukrauuan students m the courses on mternatlonal 
trade law These out-of-date texts consisted largely of 
trade regulations of the by then defunct USSR-led 
COMECON group of Sov~et bloc states Such 
matenals are clearly madequate to meet the needs of 
Ukrman scholars and students of thls mportant area 
of law 

The usefulness and wisdom of the approach 
of the Rule of Law Consort~um m prov~dmg access to 
the latest commerc~al leplabon through subscnpnons 
to computer~zed legal data bases to law schools m 
Russ~a and Ukrame, whch can be used to produce 
new teachmg matenals through desk-top publshg, IS 

confmed by my own teachmg experience at the 
Faculty of Law of the Umversity of Nlzhny 
Novgorod Through one of the cornrnerclal legal data 
bases m Russ~a, I was able to obtam the text of the 
US-Russ~a Treaty on Double Taxat~on that had come 
mto force m January 1994 Th~s text was 
subsequently d~~tr~buted to approximately 150 students 
studymg mternatlonal trade law and mternauonal 
busmess transactlomi Addltloonal copres were placed 
m the Law Faculty library, and upon request, coples 
of the treaty were also made avadable to professors 
and students of financial law Wlthout the access by 
data base, not a single text of this mportant document 
would have been avadable to students and teachers of 
the Law Faculty 

In order to mprove the knowledge of the 
teachmg faculty m those subjects related to legal 
aspects of market reforms, there IS a not~ceable 
tendency at Russian and Ukrman law facult~es to 
seek to send prormsmg young law teachers abroad for 
spec~alued t r m g  m comrnerclal law fields 
Ultmately, thls approach w d  bear fru~t m the creatlon 
of a core of speclalists w~th greater famrl~arlty wlth 
the necessary elements for the effective legal 
regulat~on of a market economy But m the mterm, 
law teachers wdl struggle to keep abreast bf the fast 
changmg legal environment 

A Chang~ng Legal Profess~on 

Sov~et lawyers, although they mcluded men 
and women of wit, mtellectual subtlety, and rhetorical 
talent, I d  not enjoy the fugh fees, and thus the fugh 
status available to many Amencan and European 
lawyers The profession was fughly regulated by the 
state, and the number of lawyers kept art~ficlaily low 
The result of these polictes are newly Independent 
states wlth a severe dearth of lawyers wlth a 
knowledge of the econormc and legal pmclples of a 
market economy lhs s~tuat~on IS swiftly undergomg 
change, as ever mcreasrng numbers of students, 
especdly the bnghtest, are attracted to the 
comparatwely hgh salanes that are now avadable to 
lawyers, panicularly lawyers m the commercial field 
A s d a r  phenomenon IS also occumng m the field of 
economcs, as larger scores of students enter the 
Economcs facultles 

The change m status, and also mportantly m 
the allocation of resources among the various 

facultles, of these two &sciplmes has opened new 
posslbhttes for mterdlsciplmary stules m the field of 
law and econormcs, whch would contribute greatly to 
the development of mcreased farmllarity of market 
prmciples among Ukrwan and Russian jurists It 
should come as no surpnse that accommodation m 
terms of change m cmculum and amtude has tended 
to have been most persuasive m Economc faculties, 
thus producmg mterestmg possibll~t~es for Arner~can- 
style jomt degree programs such as law/busmess 
admmstrabon and law/economcs There have been 
tentatwe steps taken by facultles m these two 
d ~ c ~ p h e s  m both c o m e s ,  and we should expect the 
r e h t l o n  of such programs 

Models for the Future 

The challengmg nature of legal educatron m 
the former Soviet Umon has opened up possibll~ties 
for the reform not of the content of substantive 
courses, but also for the mtroductron of new 
phdosoph~es and techmques of legal educat~on The 
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civil law tradition of Russian law and the civil law 
form of Soviet law, have made European models, 
especially German ones, of great mterest to legal 
academcs m Russia and Ukrame But a more prudent 
course of development IS emergmg whereby some of 
the best elements of American and contmental practlce 
may be combmed with mgenous uadmons to create 
a med system of legal educat~on Such a system has 
successfully been used m Japan, m whch the case 
method of mstruct~on and the occas~onal recrurtment 
of judges from the practicmg Bar are employed 

The past few years have been ones of great 
change for legal educat~on m Russ~a and Ukmne 
These changes have w~thout question presented our 
Russian and Ukrauuan colleagues w~th challenges, and 
mdeed hardshps But despite these hardsh~ps, legal 
educators m the Newly Independent States have 
quickly grasped that they have also been presented 
with a great opportu~~ty to design a program of legal 
education, drawmg on the best of various traditlom, to 
produce legal pracationers of all types who are 
prepared to lead theu countries forward on the path of 
legal and market reforms 

LAW TEACHING AND SOCIAL CHANGE 
IN UKRAINE 
by Douglas M Myers 
Program Attorney for Ukram 
Rule of Law Consorhum 

Ukrman law schools have no exemption 
from the country's fitful struggles to 
accommodate the market forces unleashed by the 
collapse of Sov~et command structures 
Burgeomg enrollments, and a multiplic~ty of 
new, mdependent law schools competmg with the 
establ~hed state mstttutions, bear wltness that 
change is afoot A rlsmg generation of kfitelligent 
young Ukrmans JS lookmg to legal education for 

the trauung to function and prosper amtdst a 
radically altered economc l~ fe  

The Somet Legal Educat~on Currrculum and 
the New Challenges 

These young people WIU too often 
encounter educahonal mst~tut~ons vraually 
unchanged from the Soviet era and characterrzed 
by a rtgd cumculum domtnated by legal 
phdosophy, a plethora of mandatory 
requirements, and a general absence of elective 
courses The keystone of mtruct~on remam the 
lecture-course, usually read from a th~ck 
notebook Student partuxpation takes the form of 
rec~tal of legal pmciples to be extracted and 
memorued from the lectures Often, textbooks 
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and prmted course materials are lacking The 
teacher IS the authority, the students passlve 
vessels 

The prmacy of a philosophy-based, 
lecturedriven system of legal educahon IS 

doubtless a veshge of the Sovlet way the 
adulation of theory, the mportance of a correct 
philosophcal basrs for legal analysis, and the 
mculcahon of approved values From professional 
t r w g  mformed by these premises, today's 
Ukraxnxan law students emerge mto a legal 
economy that is active, problemahc, and far 
removed from academc abstractions 

As commerce m Ukrame becomes both 
freer and more complex, lawyers become a 
necessary means by whch pnvate pmes seek to 
protect and enforce their nghts But courts are 
often unreliable means for enforcement of legal 
obhgahons Old legal structures such as state-run 
legal consultation offices are dymg, private f m s  
are strugghg to make their way Government 
service, formerly the hlghway of the ambltlous to 
presuge and emolument, is now much less 
attractive m both respects 

U k r u a n  commercial, banlung, and 
legal mtrtut~ons are a l l  stralnlng to meet the 
exigencies of raprd change A prermum IS pIaced 
on flexlbll~ty and pragmatic adaptatron Of 
course, lawyers everywhere stumble, l~ve by theu 
w~ts, and learn from experience But it profits 
them W e  If thelr legal educahon, with hdsight, 
is viewed as an m p h e n t  or even as a 
retrograde influence to be overcome 

The task of Ukrman law schools IS to 
equip ther students to meet the challenges of a 
legal and market economy that wllI retam its 
markedly transihonal and unsettled character for 
years to come Baslc, mandatory mtructlon, 
mcreasrngly offered, m Commerc~+ Law, 
C m a l  Law, Clvd Law and Procedure, serves 
that purpose But a supplementary, compulsory 

curricular d~et  of Log~c Roman Law Legal 
Theory, Phlosophy of Law, Hlstory of the State, 
and Polmcal Economy, force-fed by a lecture 
system, does not fill the brll 

Agents of Change m Ukraman Legal 
Educat~on 

Agamt this background, the Rule of 
Law Consortium (ROLC), w~th the financial 
support of the Umted States Agency for 
Internahonal Development, has slnce AprrI, 1994 
cooperated with Ulcrame's leadmg law schools m 
Kym, Odessa, Kharkv, and Lviv, to meet the 
demands of a rapidly changmg legal envronment 
ROLC's program fnst furrushed desk-top 
pubhhmg capability at each cooperatmg law 
school to enable faculty members to publlsh thelr 
own scholarship, deslgn cmculum, and generate 
course matenals Vlslts of law school professors 
from the Umted States ldent~fied areas where 
ther experience mght suggest specrfic changes m 
the course content of curricula Dean Carl Monk, 
Execuuve-Duector of the Amerlcan Assoc~atlon 
of Law Schools (AALS), pursued these matters 
and outlmed to Ukraman law deans, to thelr 
enthuslashc approval, the rat~onale for and steps 
leadmg to the format~on of a national assoclatlon 
of Ukrman law schools 

A kgh moment m the ROLC program 
was the partxipatron of a delegat~on of eight 
Ukrman law professors, two each from the four 
major law schools of Ukrame, at the AAL3 
"Conference on New Ideas for Experienced 
Teachers Excellence and Innovahon m the 
Classroom" held June 3-7, 1995 m Mmneapolls, 
Mmnesota In additron to attendmg the plenary 
sesslons on such state-of-the-art themes for 
Amermn law school professors as "Innovative 
Techques rn the Large Classroom," the 
Ukrmans watched demonstratron sesslons of 
Socrat~c and participatory teachmg techmques 
They then prepared thelr own lessons and 
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practiced the techmques among themselves, wrth 
the support of Dean Monk and other AALS staff 

In the wake of the MimeapolIS 
conference, ROLC, at the mvitation of ~ t s  
Ukrman colleagues, sponsored the visit of law 
school professors and admuustrators with special 
experhse m cmculum development for debled 
&cussions about appropriate areas for curricular 
flexlbhty, the role of electives, and the 
development of new courses At the same time, a 
delegation of AALS professionals vlsited law 
schools m Ulcrame to frame concrete steps for 
formatton of a natlond associ&on of law schools, 
mcludmg a statement of pmcipies, by-laws, and 
a schedule for o r g m t i o n  and convemg of a 
charter sesslon One of the first tasks of the new 
assoclahon would be to provide a forum to 
encourage and dscuss the advlsabhty of fostemg 
participatory teaclung practices, such as the 
Socratlc method, among others 

One Path to Preparmg More Effectwe 
Lawyers 

The author belleves that the general 
lntroductlon m post-Soviet law schools of the 
Socratlc method would be an enormous stride 
toward prepamg lawyers to work m a society 
where market conditions prevad The Socrat~c 
method IS based on the supposition that the law 
professor, although teachmg from the vantage of 
vastly greater knowledge about the subject than 
that of the student, re* from drrect exposition 
of legal principles or doctrme Learnrng IS not 
Imparted by the authority of the professor's 
declamatlon Rather, the professor questlons the 
students and elicits thelr response In pure form, 
a semester may pass, and the professor may never 
utter a declarative sentence 

To posit l e m g  as a dialogue between 
student and teacher IS to speak volumes +bout the 
nature of education and the nature of law Law 
becomes something more than the words of the 

professor projected into space The properly 
trained Socratic teacher must descend from the 
pedestal, encounter the student, guide by greater 
knowledge, but stdl submit to the tension, the 
equality of fair debate, and the process of give 
and take that he at the heart of law Itself To 
know law, the student must apply it To apply it, 
the student must defme it m the p e n  factual 
settmg, defend one s defk~uons, justify the 
outcomes that follow, and vary one s reasomg 
accordmg to part~cular changes m the underlymg 
facts or legal pmc~ples 

The more lt IS practiced, the more the 
Socratlc method acts as an antldote to the 
hegemony of a pnon theoretical constructs that 
dommted pubhc law and public life m Soviet 
tunes and that stdl suffuse legal education The 
Socratlc method does not stand Hegel on hu head 
Neither does it put h m  back on h ~ s  feet It 
undresses hun It exposes law to be not the 
mexorable denvatlve of an overarchmg theory 
but a flexible, evolvmg system of principled 
argumentanon, often narrow, always concrete, 
and sometunes mistaken 

No legal axlom is as paradoxical or as 
provocatwe to today s post-Soviet law students as 
the bold assemon of Olwer Wendell Holmes, Jr 
m The Common Law "The life of the law is not 
logic but expenence " The smgular vrrtue of the 
Socratlc method IS that it makes the experience of 
legal reasomg and d e t e r m g  the law part of 
every student's dady personal expenence 

Although the process of cooperative 
endeavor mtiated by the ROLC with ~ts 
Ukrman colleagues has not yet considered m 
detad whlch course materials would best 
complement more open, participatory teachmg 
practices, the author contends that under most 
circumstances, and certamly those ob tawg m 
Ukrame, the student's encounter with law is 
strengthened by the case-method, that IS, the 
study of written judicial opmons particularly 
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those of appellate courts A judlclal decision 1s 
more than a convenient umt of pedagogical 
~nstruction It is a concrete instance of law In 
actlon 

Cases dustrates what n fact and what is 
law, and how fact and law mteract Cases 
cumulatively underscore the wide range of human 
Interests and coIl~~lons that conshtute the legal 
uverse  Cases are windows mto concepts 
htherto unkown m m e  and strll only nascent, 
but ultrmately mdqensable for a market 
economy real estate, bankmg, commercial 
transachons, msurance, mortgages, security 
mterests, and many more 

The case-method harmomously 
complements the Socratlc method cases provlde 
exactly the means to compare and contrast 
distmt~ons of fact, the role of precedent, the 
justice or mjustlce of gwen results, the 
persplcaclty or tendentiousness of majority and 
dlssentmg opmons, that are the essence and the 
h t  of the Socrat~c dmlogue 

A Case m Polnt 

All ths is not mere conjecture The 
author has seen the Socrahc method at work m 
post-Sovlet law schools, and has seen ~t received 
with enthusiasm by students and w~th tellrng 
pedagogic results 

When worlung m Mmk, Belarus, m 
1993-94, the author was asked to teach a course 
on the Law Faculty of the European Humamtarian 
Umversity, a pnvate educahonal InShtubOn The 
course was to be an all-Amencan affu Enghsh 
language, Amencan law, Amerlcan matenals, 
and Amencan teachmg methods Frenzied appeals 
vla fax and telephone to fanuly and friends 
brought to Mmk a makeshift assortment of old 
legal casebooks and explanatory pamphtets on the 
American legal system Slowly and haltmgly a 

course ent~tled "Arner~can Contract Law An 
Introduction" took form a semlnar with an 
enrollment of 12 students The class met twce a 
week m the evemg for two hour sessions 

The level of abhty m Engllsh varied and 
was naturally enough the critlcal element m 
planrung and gaugmg course progress The class 
limbered up wlth Amencan Bar Assoc~ahon 
materlals that explamed the operation and basic 
nomenclature of the system of ma1 m Amencan 
courts This was mvaluable preparabon for a 
course to be based on the case-method, where 
wrltten appellate court decmons conmuously 
mvoked thrs temology 

From the first weeks, precious class tune 
was devoted to wmen vocabulary tests and to 
announced essay tests on the materlals covered 
The was no substitute for compellmg the students 
frequently to write m English, the more the 
better As the class moved mto the analysis of 
decided cases, class partrclpation unproved, and 
students were agam required to wrlte thls time to 
prepare "briefs," whlch parsed the legal elements 
of each declsion the role of the partles, the 
underlymg facts, the declsion of the trial court, 
the arguments on appeal, the hoIdmg of the 
appellate court, the reasonlug of the dlssentrng 
opmon, If any 

The method of class mtructlon was 
Socratlc The mtructor reframed from rhetoncal 
tours de force or from exphcahon of the text of 
cases Student partnpatlon was elicited by slow, 
patient questlo~lmg, whlch at first produced slow, 
labonous answers But the case method helped 
Itself Such cases as Lucv v Zehmer, where one 
party sought to avo~d a slgned contract for sale of 
a farm on grounds that ~t was written out on the 
back of a bdl for a meal served m a bar, and was 
a joke and not bmdmg m such an atmosphere, are 
naturals for a sparklmg d~scussion 
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Those students who hes~tated in English 
were encouraged, not forced to participate They 
came along by the force of example as they saw 
other students dive m, make mistakes, be 
contradicted by theu fellows, occasionally 
exposed by the teacher for a shallow answer, gwe 
back, and survive to argue another day Often the 
Engllsh language was the unsung hero, as students 
grappled with complex sentences or tangy 
American idioms And the press of serious, 
susta~ned academc performance never faltered 
briefs, qurzzes, hypothe~cal quest~ons for 
homework, occasional oral presentations or 
debate 

There were rough moments as well In 
an early month the reluctance of students to 
subrmt written assignments once reached the stage 
of a de facto s e e ,  even a revolt The Socratic 
mantle was &carded and a heart-to-heart talk 
ensued between an instructor who wlshed for 
students to learn by engagmg course materials, 
and hghly motivated and hard-workmg students 
who felt theu lmts were bemg transcended The 
mtructor trlfnmed  IS s d s ,  resumed the Socrat~c 
mantle, and the tuneless dialogue contmued 

When morale sagged, and the weight of 
hundreds of new concepts seemed too much, the 
students were always cheered to hear prase that 
they at theu tender ages were worlang through 
the same materials as were theu Amencan 
colleagues who were five years older and 
possessed a four-year university degree, and all m 
a foreign language to boot The hlghest 
complment m the rmdst of a verbal duel or a 
dexterous mampulation of a recondite legal 
concept was to say, "Now you sound lrke a 
lawyer " 

After a semester of seemg the young 
students go from strength to strength, become 
more f a d e  with the~r Engllsh, learn to like the 
rough and tumble of argument, it was hard for the 
mstructor sunply to pack hls briefcase and depart 

m s~lence Oral examatlons were admmlsterec! 
1n the traditional local style, and written 
exarmnations m the style of American law 
schools The last grades were rssued, and a f d  
evenmg of champagne, cake, and npe 
r e m c e n c e  sealed bonds of fnendsbp all 
around 

The Challenge of Reformmg Legal Education 
Restated 

To advance these proposals is not to 
gamsay the dficulhes m theu path Professors 
must be mterested or conmced m the utdity of 
the new road Those sympathetic or even 
enthusiastic must stdl be t r u e d  and acquue 
Socrahc slalls - not always a matter of mere 
volit~on If the case-method IS not adopted, the 
Sacrahc method must be applied to replace or 
supplement the expository matenal of lectures If 
the case-method IS to be employed, case 
materials, based on practice suitable for the 
prevadmg legal envuonment, must be developed, 
and m view of the rate of change, at none too 
le~surely a pace 

But of thls we can be sure just as one 
drop of musk (to use the image of Osip 
Mandelstam) wrll fill an enme house, the advent 
of the Socrahc method wdl resound widely among 
students and teachers, and among those law 
schools that as mt~tuhons encourage and s u s m  
it The use of case matenals, even If temporarrly 
borrowed from civil or common-law countries, 
will be of mm&ate benefit it will support 
Socratic teachmg and provide a paradigm for 
legal analysls and t r a m g  The author s 
experience m W k  shows the potential dramam 
effects unenrolled students, professors, 
adrrrrmstrators, even government officials, formed 
a steady stream of vmtors to the little sermnar It 
was a small sensahon, pedagogic fresh air was 
wafted far and wide 
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The Rule of Law Consortium fully 
appreciates that Ukrame 1s endowed wlth an 
abundance of serious, motivated, acme, 
mtelligent legal scholars and admlrl~strators 
committed to effectwe legal educatlon on a par 
with prevahg mternauonal standards ROLC's 
programs are rntended to expose those scholars 
and admuustrators to methods, approaches, and 
opportuIlltxes whch would appeal to their desire 
to fmd a better way for thelr students, their 
mstitut~ons, thew careers, and thelr country 
Whether it be teachmg methods or a national 
association, ROLC smves to afford a maxlmum 
of resources and guidance, with the frank 
recoption that the process of realization is 
properly left m the hands of those colleagues and 
mstxtubons urlth whom we are privlleged to 
cooperate 

However, the Rule of Law cherishes 
open dscussion To the extent that the lecture 
system implicitly preserves the dead hand of the 
past, ~t should be replaced with methods of 
mstrucbon whch stmulate acuve, critlcal 
understandmg of law as a system for the 
pragmabc regulation of social mterests and 
conflicts Important prmciples may and must be 
flexlble Thrs IS the teachmg of accumulated legal 
experience It is also good pedagogy Students 
whose professional t r m g  mparts these 
perspectives and skdls wlll be well-sued to 
function and thrive m a market economy where 
the unfdmg law IS constant renewal and change 

CURRICULAR AND PEDAGOGICAL 
REFORM IN UKRAINIAN LAW SCHOOLS 
by CQrl Monk, Esq , likecutwe D~rector 
Assoczclrron of Amencan Lao Schools 
Wmhzngfon, DC 
Consulrani to the Rule of Law Consortmm 

Trammg lawyers to represent:clients m 
a market economy m Ukrame wdl reque, among 
other thmgs, a substanual commtment of 

resources and talent to develop a legal education 
curriculum and pedagogy that wlll provide 
relevant and effectlve law teaching for future 
lawyers and government policy-makers It will 
also requlre the scholarly contribut~ons of 
Ukraman law faculty 

In this context, "market economy" must 
be defined broadly The market economy rn the 
Umted States developed congruently with a 
political structure of checks and balances, and the 
indmdual liberties e m w e d  m the Constitution 
and its Bdl of R~ghts Fortunately, the legal 
educatlon cmculum m Ulcrame already mcludes 
a s~pficant  part of what IS necessary Addmom 
and refinements should be made through the type 
of consultation that IS currently talang place under 
the auspices of the Rule of Law Consortlum's 
Law School Reform project 

Pedagog~cal and Curr~cular Reform 

The rrut~al hagnostlc vis~ts to law 
schools rn k a m e  rncluded a mutual exchange of 
ideas about cmcular development as well as 
pedagogy Those visits also began to develop a 
vision and des~gn for profess~onal development 
programmmg for law professors m Ukrame 
Discussion also focused on the role that a 
voluntary associabon of law schools could play m 
improvmg the quality of legal education 

Pedagogcal developments that wdl help 
tram future lawyers for a market economy mclude 
the development of more parhclpatory methods of 
classroom mstructlon m whlch students and 
faculty are engaged m substantal lnteractlon This 
mteracuve style of teachmg cannot occur without 
the parallel development of course materials that 
can excite the students' magmations, and get 
them involved m case analysis and problem- 
solvmg l h  wdl help develop a sohd foundation 
for students to thmk maglnatively about creatmg 
a political envrronment and market economy that 
is responsive to the needs of the LJkraman publ~c 
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A number of law faculty from the United 
States are already visiting Ukraine to asslst with 
general cumcular reform, with the emphasis on 
spec~fic market-oriented subjects such as 
commercial law, corporations and others 
Amencan law professors are also teachmg classes 
to Ulcrman law students 

Learnrng Innovatwe Teachrng Methods 

As part of the process of cumcular and 
pedagogcal reform, Ukrman legal educators 
attended a 1995 conference m the Un~ted States 
o r g d  by the Associatlon of Amer~can Law 
Schools (AAU), and entitled "Conference on 
New Ideas for Experienced Teachers " The five- 
day conference expsed the vlsitmg Ukrwan law 
faculty to movative teachmg techmques used m 
Amerlcan law schools, and enabled our U S 
colleagues to learn more about Ulcrman legal 
education 

In 1996, a professional development 
program on lfferent teachmg methods wdl be 
presented m Ukrame It IS also anticipated that a 
group of Ulawan legal educators wlll attend the 
AALS  AM^ Meetmg where there wdi be 
approxunately 75 panel discussions on var~ous 
top~cs T~LS wdl provlde our Ukrman colleagues 
not only exposure to substantwe developments m 
different areas of law m the United States, but 
will also eve  them an opportun~ty to review a 
varlety of teachmg methods 

A Law School Associat~on m Ukrame 
I 

Once a Ukraman Associatlon of Law 
Schools IS orgaruzed, ~t can be expected that the 
Association wdl, w~th some advice and 
consultahon from Amencan colleagues, be able to 
develop its own programs to assst m cumcular 
and pedagog~cal development Amer~can legal 
educators look forward to contmurngtto learn 
from our Ukrm~an colleagues The Association 
of Amencan Law Schools stands ready to 

contlnue to asslst m the development of a legal 
education system in Ukrame that can prepare 
lawyers to participate m a democrat~c, free 
market economy 

PEDAGOGICAL REFORM AND CRTMINAL 
LAW TEACHING IN UKRAINE 
by Professor Margaret Pans 
Unrvemty of Oregon Law School 
Eugene, Oregon 
Consultant to the Rule of Law Consortuun 

On the occasion of my consulbng mp to 
Kharlav for the Rule of Law Consortium 
(ROLC), I was lmpressed by the eager attltude of 
the faculty and students at the Ukrauan State 
Law Academy Durrng my lectures and meebngs 
at thls law school (wh~ch IS the largest of ~ t s  kmd 
m Ukrame w~th a focus on c m a l  law), faculty 
and students allke llstened mtently to my remarks 
about Amer~can c r ~ d  law and asked probmg 
questions about law and legal education m the 
Umted States The mtenslty of my au&ence came 
at first as a shock I had been used to the casual 
attitude of Amencan law students who take much 
for granted I soon reallzed that the eagerness I 
saw m the lecture hall reflected the mportance of 
ROLC's Law School Reform project 

The students were keenly aware that they 
would form the vanguard of a new breed of legal 
professionals who would become judges, lawyers, 
and law-makers m an age of judlcial mdependence 
and a marketdnven economy The Ukrame State 
Law Academy's faculty recogmad just as deeply 
then vltal role m prepamg these students for 
meeting the challenge For both groups, the 
Law School Reform project provides an mportant 
vehicle through wbch they can d e t e m e  the 
educat~onal methods that best smt their needs, and 
the educational content that wlll best prepare 
students for theu work m a new legal 
environment 
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Pedagogical Methodology of Cr~m~na l  Law 
Teachmg 

Throughout my exchanges with students 
and faculty, three topics recurred The fust 
mvolved pedagog~cal method The traditional 
European method requued students to master a 
large quantlty of m a t e d  European law students 
memorize, among other h g s ,  the legal codes of 
thelr counmes The prevdmg Amencan method 
emphasues analysis at the expense of 
memorization When I teach crmmd law, for 
example, I encourage my students to quesbon the 
prmciples and logical reasomg that underhe the 
statutes and j ~ d i ~ l d  demions that they read, 
rather than to memorlze the content of those 
materials Because of these methodological 
d~fferences, it has been often remarked that 
European lawyers enjoy a comprehensive 
knowledge of the laws of ther countries, but that 
they sometunes react woodenly when confronted 
wlth changmg cond~t~ons On the other hand 
Amencan lawyers are r e c o w  for theu 
lnnovatlon and adeptness at shapmg the law to 
new circumstances, but also for theu surpnsmg 
ignorance of legal prmclples outside of those with 
which they work on a daily basls 

Under the ausplces of the Law School 
Reform project, I believe that Ukrman students 
w~l l  have the best of both worlds The students 
wlth whom I spoke excelled m ther howledge of 
Ukrame's c r m a l  codes The faculty, 
moreover, reviewed w~th mterest Amencan 
casebooks and teachers' manuals that stressed the 
"legal analysis" educahonal method Together we 
discussed course content and syllabus preparabon 
I beheve that as these faculty members prepare 
theu students for legal careers m an enwonment 
of change and mdependence, they w d  
successfully incorporate aspects of the "legal 
analysis" method mto their exlstmg educat~onal 
trad~tion 'r 

t 

CrlrnlnaI Law Toplcs of Interest 

The second toplc that ha "hot buttons 
among my Ukrman colleagues mvolved 
educQtronal content Specifically, faculty and 
students were keenly aware that organized 
criminal acbvity can have a profoundly negative 
mfluence on busmess cllmate They were 
merested rn 1 e . g  how Amencan ~ ~ ~ ~ l l l l l a l  law 
had developed m order to thwart that krnd of 
achvity I had brought with me vanous textbooks 
and course plans for use m courses on busmess 
crlme and so-called "whlte collar crune " I had 
several exchanges with faculty about these courses 
and about the legal principles that had been useful 
m combattrng orgamed c m e  m the Umted 
States 

Sunrlarly, m the quesbon and answer 
sessions that I held after my lectures, students 
asked probmg quesbons about theories of l~abllity 
that mght be effectwe m detectmg and deterrmg 
orgmed c m e  tax laws, secunbes regulations, 
conspiracy and aidmg and abettmg theories, and 
others At one pomt, we discussed a relabve 
newcomer to the American scene - c r m a l  
llabdity under the Racketeer Influenced and 
Corrupt O r g m t ~ o n s  Act, or "RICO" Armed 
w~th ideas about new theories of c r d  habllity, 
these students wdl be better equ~pped to help theu 
country foster a stable busmess cllmate 

The thud topic m whch my Ukraman 
colleagues demonstrated deep mterest concerned 
police powers The Amencan judrclary has a 
long btory of lmtmg police and d t a r y  powers 
through its w~llrngness to mterpret and enforce 
broad conshtutional rlghts a g w t  abuses And, 
as demonstrated by the bghly-publicmd tr~als of 
the Los Angela pollce officers who beat Rodney 
h g ,  Amencan prosecutors also have been 
mtrumental m controllrng the law enforcement 
Community 

The newly-mdependent judlclary m 
Ukraine mlght fmd itself playmg a simrIarly 
important role, as police and rmlitary personnel 
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respond to the mevitable challenges of Ukraine's 
changing economlc envrronment The topic of 
enforceable rights a g m t  abuses came up several 
times durmg my lectures, and students asked 
many questions m this area I believe that the 
contlnued policy emphasis on Rule of Law 
development m U b e  Hnll remforce the 
w~llmgness of lawyers to pursue clams for 
redress agarnst law enforcement abuses, and the 
wllllngness of judges to enforce such clams 

Armed with strong laws that command 
respect from all segments of society, Ukrame's 
new legal professronals wlll constitute an 
mtrumental force m naaon's on-gomg task of 
state-buridmg 

CURRICULAR REFORM AND 
COMMERCIAL LAW TEACHING IN 
RUSSIA 
by Professor Davd P Cluchey 
Utuverszty of Mazne LQw School 
Portland, Mazne 
Consultant to the Rule of Law Consortium 

Certam sectors of the Russian economy 
are acquumg a market orientation at an 
astomhmg pace One of the extremely mportant 
pohcy tssues confrontmg the Russian government 
IS how to foster and to mamtam open markets m 
those areas of the economy where privatization 
and hberalmtlon from government controls have 
been most successful The hrst part of the new 
Russran Crvd Code sets forth baslc pmcrples of 
busmess orgaruzatlons and commercial 
transactlorn A body of compehtron law has been 
enacted and the ~nfrastructure to enforce tlus law 
is m place There IS mcreasmg merest m 
mternafional trade law, and m mtegration of 
Russ~a mto the world tradmg commqty It IS 

essentlal that the institutions of Russian hrgher 
educafion and the law faculties m pmcular, 
create curricula that wlll generate sophlstlcated 

and highly tra~ned specialists both to assist 
government in mamtainmng open markets and m 
building on the legal foundation that has been 
estabhhed, and to advrse pnvate enterprise and 
entrepreneurs on how to take full advantage, 
wlthm the establrshed legal framework, of the 
opportuDltles m Russian markets 

Russlan and Amerlcan LegaI Education 
Compared 

In advlsmg Russian educahonal 
mtltutions and law faculhes on cumcular 
revision, lt IS important to keep m rmnd that the 
Russian system of hlgher education IS structured 
very d~fferently from that of the Umted States 
This is particularly the case m legal education 
As m most European countries, the study of law 
m Russ~a is most commonly undertaken as an 
undergraduate The basic program is typically 
three or four years with mcreasmg but shll lmted 
opportumtles for post-graduate legal t r m g  A 
large number of students choose to study law as 
undergraduates, but do not engage m the formal 
practice of law after graduation The curriculum 
m most law programs is prescnbed and, untll 
recently, there has been little opportumty to 
venture beyond requlred courses Moreover, 
cross drsc~plmary t r a m g  IS not a common 
feature m Russian law programs 

It has been essentlal to the success of our 
economy that we have had an adequate (some 
would say excessive) number of legal 
professionals to staff sophisticated government 
regulatory programs, and to advlse m the 
establishment and management of busmess 
enterprises As our economy and the rules 
govemmg it have become more complex, the 
capabliity of these legal professionals, m areas 
other than law, e g m the fields of economcs, 
finance, accountmg, tax p l m g  and political 
science, has become almost as mportant as then 
background m law For many years, our law 
students have self-selected to special~ze in these 
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fields based upon their mterest and upon thelr 
prlor trainrng and experience The structure of 
our system of higher education which requires at 
least a Bachelor's Degree prror to mamculatlng m 
a law school ensures prlor tramng m at least one 
field Many of our law schools have rewed their 
course offemgs to ensure that students wlshmg to 
attam some degree of competence m law and 
economcs, or law and finance, for example, have 
the opporturuty to do so Crossdlsc~plmary study 
IS becommg tncreasrngly common m U S law 
schools 

A GraduaI Approach to Curr~cular Reform 

Given the mportant differences between 
the Russian and the U S legal educatronal 
systems, attempts smply to ~mport U S law 
courses, teachmg approaches and general 
curricular structure are unllkely to be successful 
Exposrng Russran law faculty and admunstrators 
to our approaches and asslstmg them m m-mg 
and mtegratmg those aspects of our system whch 
hey find useN mto thelr own evolvmg system of 
legal education, is llkely to be a much more 
successful strategy 

The Russian law faculty colleagues with 
whom I have dmussed the question of change m 
Russran legal educahon acknowledge that their 
system must evolve and respond to the need to 
tram a new type of legal specralrst to support 
Russra's transltron to be a true market economy 
They r e c o p e  that a somewhat more pragmatic 
approach whch places more emphasls on 
developmg competencres and rather less on 
doctrmal purlty is appropriate and neccessary 
They recogmze the usefulness of some degree of 
cross-dm~plmary t r a m g  However, most are 
not prepared for the ra&cal restructurmg of legal 
education m Russla nor would they support ~t 
They expect that the change that occurs wdl be 
mcrernental and wrll come m the context of theu 
emsting educational system 

t 

If Russlan legal education is to meet the 
challenges posed by the rap~d transformat~on of 
the Rusrsan economy, slguficant changes m 
Russian law programs must occur A strategy of 
assistance to Russian law faculty and law 
programs based upon understandmg and respect 
for the exlstlng system is the strategy most llkely 
to be effective m facditatmg these changes 

REMARKS OF JUSTICE SCALIA ON 
JUDICIAL REFORM IN ARMENIA 

[In July 1995 the Rule of LmY Consortrum 
sponsored the Armentan Judicral Conference m 
Erevan Armem Jusilce Antonzn Scalra of the 
U S Supreme Court led a delegation of Amencan 

judges, federal and state, to the Judmal 
Conference A report on the conference appeared 
In the prevzous Rule of Law Consomum 
Newsletter No 2-3 Subsequently, Justlce Scdia 
was honored by the Armenzan Assembly of 
Amenca zn Wmhzngton DC on October 5, 1995 
The followzng are excelpts from Jutzce Scalza 's 
remarks on that occaszon ] 

"[Tlhe real reason I came here IS to 
share wlth dus group the results of our trrp to 
Armenla You have heard somethtng about the 
o r g m t l o n  of that conference 

Let me tell you what I thdc was 
accornpllshed by a I frankly am e~ther skeptical 
about or uncertam about the concrete substantive 
things you can teach to another legal culture and 
persuade them to adopt One thmg I know you 
can do, however, ls that you can buttress the self- 
respect of the ju&ciary m another culture and you 
can get the members of that government who are 
not m the jud~crary to thdc  more of that branch of 
government by sunply gomg there and treamg 
them as the &pfied and important people that 
they are 
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That is a value that I thrnk we've always 
achieved by having American judges, especially 
American judges from state and federal supreme 
courts and from federal courts, m a way, do 
homage to the judges of Armema and of the other 
emerging new democracies I would rate that as 
certady one of the most mportant thmgs to come 
out of the conference 

The second thmg [of mpomce]  in my 
estimahon, 1s the establishment of personal 
fnendshps and relahonships with the jud~ciary m 
another country I thmk it's very important for 
executive leaders of countries to know one 
another We budges also] are m the same 
busmess We struggle with the same problems I 
thmk we can support one another and learn from 
one another, but only if we know one another 
I'm happy to say, Chief Justice [Tariel] 
Parseghian was here m this country about three 
years ago When he was here he mvited me to go 
to Armema and I sad I'd be happy to go 

In add~tion to the threeday conference, 
we met personally with the Chef Justice 
Parseghian, and other justices of hls court, 
includmg a woman justice who was one of the 
presenters at the conference, and I ~~IJIIC one of 
the most mpresswe justices, Alvm Giulurman 

We also met with many of the lower 
court judges, and these meetmgs [were] not just 
formal meetmgs Where the rubber meets the 
road IS the trial court judges And unless you can 
get good people down there and change then 
hearts, you can have the best people m the world 
m the upper courts and it's not golng to make any 
Merence I am happy to tell you that from what 
we were able to observe and hear, the Armeman 
government realues that 

Not our entue group, but just t.$e judges 
m the group had a private session with President 
Ter-Petrossian And it was a pretty long sesslon 
It must have been at least half an hour I was 
surpmed at how much tune he gave us I have to 
tell you I was enormously impressed with his 
forthrightness and with hls -- he's not a lawyer, 

he's a lmguist, professor of linguist~cs and a 
historian -- I was amazed at his grasp of the 
practical problems m the legal community 

[H]e said, We have a wonderful new 
Constitution now and it has wonderful new 
provisions about human rights But frankly, ~ t ' s  
somethmg on a piece of paper, unless you have 
the judges who can make those guarantees 
live ' 

I thlnk people are very much aware of 
the difficulties, the enormous d~fficulty for all of 
the emerglng democracies to jumpstart a new 
democracy without a corps of judges You have to 
denve them from somewhere I am happy to say 
that from what I saw, Parseghm, the Chef 
Jushce, is a man of great &plomacy and gemahty 
I thlnk he's very popular, from what I could 
observe, among the lower court judges He does 
believe enormously m the new system, m the Rule 
of Law, m human rights, and I thmk he will pull 
them along to the greatest degree possible I am 
very, very hopeful about the situation " 

STRENGTHENING LEGAL ][NFORMATION 
NETWORKS IN CENTRAL ASIA 
by Malcolm Russell-Emhorn Esq 
Project Supenasor, Central Asma Rule of Law 
Project 
Chemorucs Intematlonal, Wmhmgton DC 

In movmg thelr societies toward a more 
democratic, market-onented future, Central Asm 
legal reformers have had to confront not only the 
dearth of practical mformahon about law and 
democracy, but also Commumsm's legacy of 
secrecy and mformation-hoardmg that was 
sustamed by some of the very institutions most 
important to the sharmg and dmermnation of 
knowledge To meet the needs of reformers -- 
partrcularly m the non-governmental orgmation 
(NGO) commmty -- the Amencan Jkgal 
Consortium (ALC) is worlang under ~ t s  U S 
Agency for International Development Rule of 
Law contract wtth a number of key lnstltutions m 
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Kazakhstan and Tajikistan, includ~ng the leading 
law schools of both countries 

The purpose is to inculcate a service 
orlentatlon among the staffs of these mstitutions, 
and to mcrease the~r capacity to provlde rellable 
mformation on local and foreign law, the 
democratlzatlon process, and human rlghts 
Helpmg to create a new legal lnformat~on 
"culture" constitutes one of the most cost-effectwe 
ways to leverage scarce techcal assistance funds 
and plaw mportant new tools rnto the hands of 
local legal professionals ALC's efforts to 
strengthen legal mformatlon resources networks 
m Central Asla place heavy emphasls on user 
orlentation and uhlity, and are targeted 
parhcularly at the NGO commumty 

In Kazakhstan and Tajbtan,  ALC IS 

seelung to llnk together - orgamzat~onally and 
electromcally - some of the leadmg centers of 
legal lnformatlon so as to create a network whose 
sum IS greater than the whole of ~ t s  parts By 
enablmg these mstltutlons to share stlll-scarce 
informahon resources from Central Asla and 
abroad, ALC and local professionals are m a h g  
a concerted effort to break down the 
compartmentahzed barners that, to date, have 
prevented lnformatlon access even to members of 
the two countries' pollt~cal elites 

Zn Tajhtan,  the three partner 
mst~tuhons comprISrng the network rnclude the 
Law Faculty of the Tajllustan State Unxverslty, 
Ferdowsl State (National) L~brary, and the 
Instrtute of Phdosophy and Law of the Tajlk 
Academy of Sclences In Kazakhstan, the 
network wlll consist of the three Law Faculties 
of Kazakh State Unmers~ty, Karaganda State 
Unlverslty and the private Adllet Law School, 
the Academy of Scrences Institute of State and 
Law, and the Mxnlstry of Justice? State 
Jurld~cal Instrtute A number of factors 
influenced the participation of these ~nst~tut~ons 
Including the= exlsung resources, the attitude of 

the~r leadership, the nature of &ex user 
constltuencles, and their geographic locatlon 

In each country, ALC and ~ t s  local 
partners have designated a "hub" to serve as a 
trammg and demonstrat~on center that wdl p e m t  
partner staff to become acquamted with a w~de 
vanety of new mformahon resources and to learn 
how best to structure research rnqumes seekmg 
access to such data When equipment 
procurement is complete and ALC has helped 
collect a wide range of purchased and donated 
texts and mformaoon, each center wdl possess 
computer, fax, emad, photocopymg and desktop 
publlshg capabhoes, as well as a representative 
or ~llustrahve collection of modem Russian, 
Kazakh/Tajlk, and foreign-language legal 
mnformation resources m pmted and electroruc 
formats 

In Tajhtan,  the Dushanbe network's 
hub, known locally as the "Law and Democracy 
Centern, IS located withm the National Library 
The Center's officially opened on May 27, 1995 
The Center's holdmgs and capabdit~es will soon 
become the most complete m the country The 
hub may also attam early status as the defmtive 
repository of legislation and court dec~slons 

In Kazakhstan, the correspondmg Almaty 
hub wlll be located w i t h  the prestigious 
Academy of Sclences each network wlll be 
imtlally managed by ALC's Legal Informahon 
Resources Speclakt Joseph Luke, a Russian- 
spealang Amencan lawyer and law librarian, 
workmg m close collaborahon w~th local teams of 
professional hbrarians whose services are berng 
donated by the hub faclllt~es and partner 
mst~tuhons Network pollc~es and procedures wdl 
be gu~ded by local Adv~sory Comttees, 
comprised of the leadershp of the hub and partner 
mstitutlons, jomed by representatives of NGOs 
and other key user groups 

Provldrng Greater Access to Legal( 
Informatron 
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The foremost objechve of ALC's 
asslstance to the two networks is to facilitate their 
ability to collect, matntam, and dissemate 
relevant, locally-appropriate legal mformation 
(electromc as well as prmt) from the Central 
Asian Republics, Russia and the Commonwealth 
of Independent States (CIS), Europe, Asia, the 
Umted States, and multdateral orgamzations, and 
to make such mformation as widely avadable as 
poss~ble among theu exlstmg and potentlal user 
populations 

As of summer 1995, these faclltties are 
almost entlrely bereft of modern, post-Sov~et 
publicahons or databases dealmg with the range of 
Dew legal SU~JCYAS mtegral to democratic, market- 
oriented societies It is not uncommon to fmd 
only a dozen or so books m these mtitutions 
devoted to post-Sovet, Russian language law texts 
or foreign publications on legal topics At the 
same tune, most of these ~nstitutions have no 
computer equipment or databases by whlch to 
access the mcreasmgly rich uruverse of Russian- 
and Engllsh-language electromc mformahon that 
IS being generated from a variety of sources At 
present, v~rtually the only reliable, albeit often 
mcomplete, source of such rnformation is a 
handful of foreign law firms and a small 
commuty of government legal advisers 

Because the potentlal supply of such 
mformahon IS practically hutless - and therefore 
prohlbrhvely expensive - ALC has d e t e m e d  to 
focus its asslstance efforts on provrdmg a 
representatwe samplmg of such mformation and 
materials at each of the two demonstrahon 
centers, and on t r m g  relevant staff from the 
partner ~nstltutions at those sites Matenals will 
consist of a vanety of Russian language texts and 
penodrcals, many drawn from the mcreasrngly 
vibrant private publlshmg sector m Russia, as 
well as databases that mclude legal mformahon 
from the CIS and abroad Supplementiug these 
materials w~ll be e-mad and Internet comections 
to facllltate on-Ime research mcludmg a 
connection to Columb~a Law L~brary, whch IS 

assistmg ALC's subcontractor Metametrics m 
establishmg the networks Partner mstitution staff 

wlll receive trainmg m lnformat~on acquwtlon 
and storage, the s t r u c m g  of legal research, and 
general user support 

The thrust of ALC's efforts IS therefore 
to "jumpstart" the process of acquisition and use 
of new legal mformation m the network, and to 
give the partner rnstitut~ons the tools to chart a 
long-tern development strategy relymg on theu 
own resources, the local pnvate sector, and the 
broader mternational donor Comrnmty As part 
of this process, the two "hubs" wd1 be encouraged 
to leverage theu holdmgs of crrtlcal electromc and 
print mformahon by makmg it available to the 
partner mtitutions through emall and a 
rudimentary mterlibrary loan system, 
respectwely Partner mtltution staff wdl m turn 
create theu own acqumtlon strategy based on the 
tramng and exposure they have received at the 
demonstratxon centers and the particular needs of 
their user constltuencles Thls process should be 
aided by the emergence of an mcreasmgly 
effective pnvate sector that will generate legal 
p u b l ~ ~ h g  compames and database providers with 
products and services at a more affordable level 

Developing a Servxce Or~entatlon 

In order to carry out these funchons 
capably and overcome certam tendencies of the 
past, partner lnstrtution staff wlll need to develop 
an enme new range of shlls emphasmng user 
support and a spmt of professionalism and 
openness For most of these mst~tutions, such an 
orientation r e m m  qulte foreign despite theu best 
intentions Legal mformation constitutes a 
valuable cornmod@ to be hoarded, not widely 
shared, and many potential users, even w ~ b  
these mtitut~ons, have never rnteracted w~th  
library staff An mportant precond~tion to staff 
tralmng IS an understandmg of the nature and 
needs of all relevant potential user groups, and a 
comrmtment to establishmg lateral relatlonsh~ps 
and W g e s  with other mtitut~ons (m contrast to 
the Compartmentallzed vertical relat~onshps that 
characterized the Soviet period) 
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The staff tralnlng itself -- to be 
conducted at the demonstration mstltution "hubs" 
-wdl range from orgaxuzat~onal development and 
strategic planmng to computer trammg, and the 
structurmg of legal research requests T r a w g  
deslgned to foster a cl~ent- or demand-driven 
orlentatlon w11l link together all techn~cal 
lnstructIon Metametrics wlll take the lead m 
carrymg out thrs t r w g ,  supported by Columbia 
Law School Much of the t r w g  wdl Uely take 
place w~th the partlclpatlon of the different 
mstltutlons' staff simultaneously Not only wlll 
th~s  prove cost-effective for ALC, but lt wdl 
assst m solidlfymg peer relationships among the 
parmipants and generatmg ideas about 
complementar~ty and comparative advantage 
among the lnstltutlons Agam, the beneficiaries 
of such leveragmg and synergy wdl be the 
mmt~tuhons' user populahons and the general 
publlc 

Outreach to Law Faculties, Legal 
Profess~onals and the NGO Commun~ty 

With mformat~on on law and 
democratuat~on still scarce wlthm the reglon, 
legal professionals and NGOs -- two vital 
cornmumties withrn a functlonmg clvd soclety -- 
remam deprlved of an unportant resource for 
 the^ ongomg work and growth To derive even 
greater Impact from its mvestment m thrs 
m~tlative, ALC seeks to work wrth its partner 
lnstltut~ons to extend a special mvitatlon to these 
groups to understand and make use of the new 
servlces avdable through the strengthened 
mformation resource networks 

To make ths vlsion a real~ty, ALC IS 

worlung with the partner lnst~tuhons to create 
Integrated outreach plans to educate these 
slgmficant user cornmumties about then holdmgs 
and servrces A part~cularly unportant aspect of 
thls activlty concerns desktop pubhshmg 
capablllty ALC hopes to supply eaci partner 
mstltuhon with modest equlpment that wlll allow 
the staff to create newsletters and pamphlets 
descrlbmg speclfic resources, at the same tune, 
such equlpment can also be used to develop 

specialty publrcations and bibhographies and fill 
vital gaps m the local publshing landscape Thls 
will prove part~cularly useful to the many law 
faculties among the network's partner mst~tutlons, 
who could effectively supplement thex teachmg 
curnculurn w~th add~t~onal materlals drawn from 
sources outside the region 

Outreach to the NGO comrnwty has 
already begun m a s~gn~ficant way m Tajbtan 
Shortly after the opemg of the Dushanbe Center, 
dozen of NGO representatives were given 
orientahom and briefings wrll contmue to be held 
on a regular basls on the capabrlltres of the 
Center 

Network Susta~nab~hty 

ALC and its partner lnstltutlons are 
comrmtted to ensumg that these legal mformahon 
resource networks are locally sustamable 
servlces Network planners are accordmgly 
developmg practical strategies for lncome 
generation and cost recovery and movmg towards 
early ~mplementation of those strateges A fall 
workshop for network advlsory comrmttees and 
librarians focused on fmancial management and 
sustamabrllty Tested U S and other thnd-country 
library mcome-generanon techmques wlI1 be 
exammed for Central Asian adaptabdlty 

Cost recovery will commence early m 
network operations, well before ALC's project 
complet~on Modest user fees for network 
servlces wdl be assessed, both to gauge user 
receptlvlty and optlmal rate structures and to 
beg~n accumulatmg reserve funds for materlals 
replemshment, equipment supplles and r e p a s  

Followmg m t d  procurement of network 
computer and copymg equlpment using ALC 
project funds, recurrmg costs are antlclpated to be 
modest, not exmxhg $20,000 annually for each 
entlre network (I e , hub facilities + partner 
mst~tuhons) To supplement user fees m covermg 
these costs, adhtional revenue sources wdl be 
explored and developed, such as sol~c~tat~on of 
corporate g~fts and donations from the local 
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business community (part~cularly m Kazakhstan) 
and the pursult of grants from other donor 
o rgmt ions ,  mcludmg major foundatlorn ALC 
IS prepared to work closely with the partner 
institutions to develop budget and narranve 
program descriptions as persuasive documents" 
capable of securlng s~gruficant external fundmg 
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There have been two major changes m the 
educatron of future judges and prosecutors m the post- 
Sowet penod (1) the removal of the role of the 
Communlst Party m the trammg process, and (2) the 
reform of the legislation upon whlch th~s  trammg 1s 
based 

Under the Communlst system, there were 
mult~ple Party controls for the trammg of future judges 
and prosecutors Smce, with rare exceptlons, only 
Party members could be judges and prosecutors, law 
students wlshmg to work as judges or prosecutors had 
to be members m good standmg of the Komsomol 
[Communist youth organlzatlon] or the Party The 
Party also had a veto on the choice of law professors, 
and through ~ t s  bureaucrats and censors controlled the 
law school curriculum and the content of legal 
textbooks This control mcluded particularly harsh 
censorship of any discussion of the clvil llbertles 
available m free societies such as the Unlted States All 
of these negative features of the Communlst system 
disappeared rapidly after the fall of the Sovlet Unlon 
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Training Prosecutors and Judges in the Post- 
Soviet Period 

Tramng of future prosecutors and judges 
placed and still places heavy emphasls upon c m m a l  
and crmmal procedures codes and upon the 
mterpretation of these codes by the courts and legal 
scholars Under Communwn, both codes were 
serously flawed The Cr~mmal Codes made it a crme 
to exercise such basic human nghts as the right to 
criticize the government, organlze a political party, 
change one's residence, or travel abroad The Cr~rnmal 
Procedure Code, until the last days of the Soviet 
regime, severely lmited the right to counsel, and had 
no provision for jury trials In many of the Newly 
Independent States, the Crunmal and Crmmal 
Procedure codes have been amended to remove theu- 
most objectionable features 

The result of these fundamental changes has 
been to create a need and desire for substantial reform 
of legal education Law professors and deans want to 
Introduce new teachmg matenals reflectmg law reform 
and takmg advantage of the new freedom to write, 
teach, and criticize the government Law students, no 
longer selected for Party loyalty, are extremely eager to 
learn about how cmmal  law systems work abroad, and 
to get the practical trammg they need to work m a court 
system that is becommg more adversarial m the wake 
of the abolition of Party controls 

Unfortunately, the financial ability to change 
has lagged behmd the desire to change New 
textbooks, new teachmg methods, and access to 
information from abroad are expensive Economlc 
reform has reduced the government b d s  available to 
law schools Unllke the law schools trammg busmess 
lawyers, which can charge high tuition, law schools 
primarily trammg civil servants cannot charge high 
tuition to students entermg low paid careers 

The RuIe of Law Consortium 
and Legal Educat~on Reform 

The Rule of Law Consortium (ROLC) has 
attempted to focus ~ts assistance on prowdmg some of 
the resources needed to let law schools m the Newly 
Independent States (NIS) carry out the reforms that 
they are eager to b m g  about This has mvolved the 
ROLC worlung with seven law schools m the NIS, 
three m Russia and four m Ukrame In the prevlous 
Issue (Part I, Fall 1995), the emphasls was on tralnmg 
lawyers for a market economy This =sue concentrates 
on "Educatmg Future Judges and Prosecutors " 

As before, we have asked NIS legal educators 
with whom the ROLC is workmg, to discuss theu- 
perceptions of the general task of legal education 
reform as well as the specific experience of thelr 
respective mstitutions Thus, this issue contams five 
contributions by Russian and Ukramian law professors 
along with a commentary by an American law 
professor, and a survey of the changmg legal 
mformation networks m Central Asla 

The first two articles provide comprehensive 
overviews of legal education reforms m Russia and 
Ulaxne as they bear on the process ofjudicial reform, 
particularly the trammg of legal personnel for service 
in the admmistration of jushce Examples are drawn, 
respectively, from the Urals State Legal Academy m 
Russia, and the Law Faculty of Lviv State University m 
Ukrame 

Follow-on articles by Ukramlan specialists 
from the National Judicial Academy and Kylv National 
University focus more specifically on curricular issues 
relevant to educatmgpdges, prosecutors and other law 
enforcement personnel Thls emphasis also mcludes 
discussion of mternshlps and contmumg legal 
education, as well as the new post-Soviet mterest m 
human nghts courses, and mtemational legal education 

The issue concludes wlth two special reports, 
one by a University of Oregon law professor who has 
advised on crmmal law educational reform m Ukrame, 
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and the other on USAID work on legal mformation 
reform m Kazakstan and TajkIstan, mcludmg at 
several of the premler law schools m those countries 

LEGAL EDUCATION AND JUDICIAL REFORM 
IN RUSSIA 
M S Saltkov, Candrdate of Legal Sczences 
Assocrate Professor 
Urals State Legal Academy 
Ekaterrnburg Rursza 

One of the most mportant results of the 
mtroduction of democratic reforms m Russla d w g  its 
transitron stage, has been the establishment of the 
doctrme of Separation of Powers m the state-buildmg 
process Th~s  doctrine, which was developed m its tme  
by such great thlnkers as Locke, Montesqu~eu, and 
Rousseau, was f ~ s t  applied m practice m the Un~ted 
States of Amer~ca Other democrat~c states then began 
to employ th~s  concept m establlshmg thew own state 
systems Russ~a durmg the Sov~et period formally 
assgned to state mstitut~ons leg~slat~ve, executive and 
judicial powers, but never embraced the prmc~pal Idea 
behmd the doctrme of Separation of Powers the 
endowment of specific branches of government with 
broad defmit~ve decis~on-makmg authollty Instead, all 
state and social mst~tuhons were controlled by the 
Comrnunlst Party apparatus wh~ch allowed not even the 
sl~ghtest dev~ation from ~ t s  ~deolog~cal concept of 
unified power concentrated m a smgle center 

The current Constitut~on of the Russian 
Federation mcorporates the Separat~on of Powers as a 
findmental pmciple of the conshtutional structure 
One aspect of the conshtutional state IS the judicial 
branch which requu-es special support and ass~stance 
A truly mdependent and free thlnkmg judic~ary is just 
now beglnnmg to take shape In this connection, the 
role of legal educat~on m tralnlng hlghly qualified 
personnel for the ju&ciary, the Procuracy and other law 
enforcement agencles, has grown mmeasurably 

Prmary Funct~ons of Russlan Legal Education 

The following are among the prmary 
hc t lons  of Russ~an legal educat~on under modern 
condihons 

1 To mt~U a hgh level of professionahsm m 
speciahts so they wdl be capable of respondmg easlly 
to rapidly changlng - and a rapidly expandmg body of 
- modem law 

2 To tram speclallzed staff destmed for 
employment m exlstmg agencies currently m the 
reform stage, as well as new agencles estabhshed at the 
federal level, especially m the const~tuent republics 
and reglons of the Russ~an Federat~on, such as 
conshtutional, cornmerclal and m~litary courts along 
w~th law enforcement, customs, the tax pohce and other 
agencies 

3 To provide an environment for students m 
legal mstitutlons of hlgher education where they have 
the opportunity to study both Russ~an and foreign law, 
as well as the practlce of foreign judicial and other law 
enforcement agencles 

4 To utillze m the trammg process modern 
computer technology as well as photocopymg and 
v~deo equlpment, wh~ch will provide an opportunity to 
produce and crculate lectures, books, &agrams, Issues, 
legal precedents, texts of legislation and other 
documents requlred m the tralnlng process 

5 To give the professional trammg staff as 
well as students access to modem mformation systems 
(such as the Internet), and databases (mcludmg 
Westlaw and Lexis/Nexis), by prov~dmg state-of-the- 
art communications equlpment 

6 To educate a legal mtelligentsia that will 
function to guarantee effective and reliable 
performance of the judiciary, the Procuracy and other 
law enforcement agencies, and w~l l  help mamtam 
judicial authority throughout Russla on the high level 
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that is required, i e ,  on the same plane w~th  the 
legislative and executive branches 

The fulfillment of these functions represents 
the ideal outcome of legal education However, Russian 
legal tra~nrng mstituhons are at vmous stages on the 
road to this goal The basic d~fficulties unpedmg 
consistent development of legal educat~on on a level 
compatible wth  modem requirements are economlc m 
nature Nonetheless, m splte of such d~fficulbes, 
Russian legal education is attemptmg to solve the 
intractable problems facmg the system at this trymg 
t m e  

Legal Educat~on Reform a t  Urals State Legal 
Academy 

The Urals State Legal Academy is the largest 
legal mstitut~on of h~gher educat~on m Russia, havmg 
tramed tens of thousands of spec~alists durmg its 
tenure The Academy has not remamed on the s~delmes 
in dealmg w ~ t h  the difficult aspects of modern~zmg 
education and trammg tomorrow's attorneys The 
successhl operation of the Academy is guaranteed by 
its well tramed teachmg and professorial staff together 
with ~ t s  extenslve expertise m educatmg legal 
personnel, and its longstandmg and strong ties to the 
country's judiciary, procuracy and other law 
enforcement agencies The establishment of close and 
strong t ~ e s  to the Rule of Law Consortium (ROLC) 
represents a new area of cooperation for mstltutlons of 
h~gher educat~on m recent years The strategic goal of 
the ROLC -- to facllitate the establ~shrnent of a state 
based on the Rule of Law m Russ~a -- IS fully 
understood and supported by our Academy This 
understandmg has served as the foundahon for 
productive and creative cooperation between the 
teachmg and professorial staff and the speclallsts and 
consultants of the ROLC m the Russian Federation 

The followmg are the maln areas of actlvity 
identified and formulated m the course of this mutually 
advantageous relat~onsh~p 

-6 the Rule of Law Consortmm's assistance 
m providmg U S laws and legal l~terature to the 
Academy which is necessary for comparative law 
research by the Academy's staff 

Second. services provlded by profess~onal 
consultants from vmous law schools m Amenca for 
meetmgs and semmars as well as lectures m mportant 
legal dm~plmes 

Third. the organlzat~on of special worlung 
groups to draft new cumcula and trammg mater~als 
wrth the acbve assistance of ROLC (at present, workmg 
groups on economlc, land and consbtubonal law are 
employed at the Academy, the purpose of such groups 
is to develop modem comparat~ve law courses and 
trammg materials) 

Fourth, computer, photocopymg and video 
equipment as well as electron~c mail capabil~ty to 
facllitate rap~d execut~on of understandmgs outlmed m 
the Agreement between the Rule of Law Consortium 
and Urals State Legal Academy, have been suppl~ed to 
the Academy 

Fifth. the organization of a center to study the 
problems of dealmg with crme to be comprised of the 
most expenenced lnsmctors and representatives fi-om 
regional law enforcement agencles 

Fmallv. sixth, sponsorsh~p of specific trammg 
semmars withm the Academy as well as other active 
student trammg techn~ques Specifically, a semmar 
entitled Tnal Advocacy was held dumg a 10-day 
perlod m April 1995 and garnered enthusiastic 
responses from students and instructors 

Further progress by Russ~a on the path of 
democrabc reforms will, without a doubt, facilitate the 
development of expenenced judwal, procuratorla1 and 
other law enforcement agencies The achievement of 
t h ~ s  goal will m no small measure depend on legal 
institutions of h~gher education and ther readmess to 
effectively support the lrnplementatlon of judlcial 
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reform as well as the establishment and development of 
the entlre judiclal system 

the Law on Certification and Oversight of the Judges of 
Ukrame of February 2,1994 

LEGAL EDUCATION AND TRAINCNG FOR 
FUTURE JUDGES AND PROSECUTORS IN 
UKRAINE 
by Professor Vasyl omofyoyvch Nor, Ph D 
Dean, Faculiy of Law 
Ivan Franko LVIV State Unzversrg 
Lvrv, Ukrarne 

The political and legal documents essential for 
budding the Ukram~an state - the Declaration of State 
Sovere~gnty of Ulcrame of July 16, 1990, and the Act 
on Estabhshmg an Independent Ukrame of August 24, 
199 1 -- origmated from the idea of makmg Ukrame a 
state based on the Rule of Law Over the last five years, 
this democratic idea has been unplemented m reality 
and mstitutlonalized m newly created federal bodies 
To wit a more precise defmltion of the legal and 
structural status of the leg~slat~ve power vested m the 
Supreme Council of Ukrame (the Parliament) and the 
representatwe bodies m the regions, the new structure 
of the execut~ve branch, headed by the President of 
Ukrame and the Cabmet of Mm~sters, has been 
established, and the fxst stage of Jud~cial System 
reform has been completed, m which the mam 
objective was to create a judlcial system whlch n 
mdependent m ~ t s  day-to-day operabon 

Profile of the Ukrainian Judlclal System 

The Ukramian commumty now reallzes that 
only a strong and mdependent judiclal system can 
guarantee freedom, human nghts, and harmony m 
soclety To this end, durmg the per~od 1991-1994 the 
Supreme Council of Ukrame adopted several laws 
mtended to remforce the Independence of the judicial 
system These laws mcluded the new version of the 
Law on the Judicial System of Ukrame of Apnl20, 
1994, the Law on the Status of Judges of December 15, 
1992 with subsequent amendments, the Law on Self- 
Governance of the Judlclary of February 4, 1994, and 

In addihon, certam amendments and addenda 
were Incorporated m other substantwe as well as 
procedural statutes, wh~ch make it poss~ble to fiee the 
courts from a number of funcbons that are not 
appropnate m a state based on the Rule of Law m order 
to consolidate the adversanal nature of proceedmgs, 
and strengthen procedural guarantees regardmg the 
rights and lawful mterests of partles m l~tigat~on 

The network of the courts of general 
jwsdlctIon was extended considerably, and the number 
of judges mcreased. In early 1995, the system of courts 
of general junsdlction m Ukrame comprised 730 
district and munic~pal courts (courts havmg orlgmal 
jurisdiction withm the system of general courts), 26 
reglonal courts and equivalent courts, the Supreme 
Court of the Autonomous Republic of Crmea, the 
Interregional Court, and the Supreme Court of Ukrame 
For the tune bemg, the system of general courts has 
about 4,500 judges In the last three years alone, the 
number of judges m dlstrlct (municipal) and reglonal 
courts has doubled from 2,242 to 4,460 

A sunllar trend 1s under way m the 
commercial court system The Ukrauuan Procuracy, the 
system of defense attomeys, and the notary publlc 
system have also undergone cons~derable reform 

The Legal Educational Model For Future Judges 
and Prosecutors 

The system for professional legal educatlon 
currently m effect m Ulcrame IS generally focused on 
trammg attorneys-at-law for a broad spectrum of 
applicabons -- attorneys who would be able to perform 
professional duties m any office of the judlclary 
without adhtional specialized educatlon Thus, hgher 
legal educatlon, m fact, serves to tram future judges 
and prosecutors, defense attomeys, legal counsel of 
companies and mstitutlons of all forms of ownership, 
publ~c notaries, and others It is Intended to provlde a 
fundamental understandmg of the judiciary m its 
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entirety, based on knowledge derived from d~fferent 
branches of law 

Unllke many other countries of contmental 
Europe (eg, France), Ukrame does not have 
specialized educahonal mst~tuhons for the trammg of 
judges or prosecutors Graduates of any state 
university law school can fill these posihons, provided 
that they have met the requrements set forth m the Law 
on the Status of a Judge and the Law on the Procuracy 
with respect to professional education, citmnship, age, 
expenence as an attorney-at-law, ethical qual~ties, and 
vocational skills 

The existmg model of trammg attorneys-at- 
law for new judicial positions conslsts of two stages 
The flrst stage takes a protracted period of tune 
(generally, at least five years of full-tune study, or six 
years of evenmg classes or correspondence school), 
and requrres study of both legal and general subjects 
(ph~losophy, economlc theory, political science, etc ) at 
a state legal educational establishment, principally a 
university law school or the National Judic~al Academy 
m Kharkiv 

It should also be mentioned that m early 1995, 
64 higher and secondary level educational mstitut~ons 
were trammg attorneys m Ukrame, mcludmg 47 state 
and 17 private schools, with a total of 7,310 first-year 
students (6,510 m state schools, and 1,800 elsewhere) 
In the last several years, law schools have been 
established at the followmg universities Volynsk (m 
the city of Lutsk), Dnepropetrovsk (m 
Dnepropetrovsk), Uzhgorod (m Uzhgorod), Zapolatsk 
(m Ivano-Frankivsk), and Chem~vetsk (m Chemivtsi) 

This model culmmates m state certification 
(subject to passmg fmal exams and the defense of a 
written thesis), wh~ch bestows the title of attomey-at- 
law This title 1s required before advancmg to the next 
step, which is application for a judicial posltion or a 
positlon m a prosecutor's office (prosecutor, deputy 
prosecutor, prosecutor's clerk or mvestigator) -- and 
compliance with the practical expenence requlrements 
for an attorney-at-law 

At least two years of suitable experience 1s 
requred to fill a judicial posihon at the first level of the 
judctal system (district or muntctpal courts) In order 
to hold a judicial post m a court of h~gher jur~sdiction, 
apart from the above-mentioned qualifications, 
expenence as a judge m a court of lower jurisdiction is 
requrred pursuant to current law 

Addhonally, a canddate for a judmal office 
must pass a quahficahon exam given by the Judges 
Qualificahon Commission (for judges of commercial 
and mihtary courts, by theu respective commissions), 
and must then be recommended for a judicial position 
The qualification exam conslsts of a written essay 
prepared by the exammee, verbal questionmg on civil, 
crunmal, procedural and other areas of law, and the 
draftmg of procedural documents Oudgments, 
sentences, opmions, and decisions) 

Dependmg on the results of the qual~ficat~on 
exam, the Judges Qualification Comm~ss~on may 
declare an exammee acceptable, cert~fy the candidate 
as suitable for a judiclal office, and recommend 
hlm/her to the Pres~dent of Ukrame for appomtment 
thereto Both the level of professional knowledge and 
the ethical and personal qualities of the candidate are 
taken mto consideration 

Regardmg employment m a prosecutor's 
office, under the Law on the Procuracy of November 
6, 199 1 (as amended and revised), for a prosecutor to 
be appomted he/she must be a citlzen of Ukrame with 
an appropriate legal educahon and suitable ethical and 
personal qualities Those candidates who do not 
possess legal expenence (generally, graduates of 
universities or academies), must complete an mternship 
m a prosecutor's office for up to a year, and then must 
undergo the certification procedure, that is, candidates 
must pass an exam prepared by the appropriate 
commission 
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Baslc Characterlst~cs of Ukraman Legal 
Educat~on 

The pnmary method m use for trammg 
attorneys m mversibes conslsts of a basic penod and 
a speciaiued penod of educabon - advanced study of 
courses speclflc to certam types of ju&cial procedures 
The basic penod of study generally takes SIX or seven 
semesters (seven or eight semesters for correspondence 
courses or evenmg classes), requmg attendance at 
lectures given by professors and assistant professors, 
mdependent study projects, discussion of doctrme and 
practice at workshops and semmars, and wr~tmg and 
defendmg theses and hsertabons It mcludes the study 
of the h~story, phdosophy, economics, and sociology, 
as well as vanous areas of the law (constltuhonal, clvil, 
labor, crmmal, procedural, and other branches) 

The special~zatlon per~od comprises the last 
three to four semesters, when the student specializes m 
the area of law that helshe deslres legal consultmg for 
a particular type of company or mstltutlon, 
employment with admmistrative agencies, judlclal or 
prosecutorial office, a defense attorney practice, 
crlrnmal mvestigatlon, and others 

This type of speclal~zation requlres talung 
certam semmars, attendance at special workshops, and 
the acquaibon of practlcal slalls that must be mastered 
for thelr future work as a specialmd attorney-at-law as 
a legal consultant for a company or an mstitution, as a 
defense attorney, an mvestigator, a prosecutor, or a 
judge In fact, it is usually through such speclal~zation 
that future judges and prosecutors are tramed 

The requlrements of un~versities and the 
National Judlcial Academy w~th  respect to the content 
and quahv of educat~on and students' performance 
largely determme the Ievel of professional preparedness 
of thelr alumm who subsequently deslre to practice law 
as judges or prosecutors These state law schools act as 
a sort of "check-pomt" enroute to obtammg a posltion 
as a prosecutor or judge 

Cont~nu~ng Legal Educat~on for Judges and 
Prosecutors 

When a judlcial or prosecutorial position IS 

filled, confmumg legal educabon a requlred to enhance 
the judge's or prosecutor's qualrfications This is 
accomphshed m two parallel ways (1) parhcipabon m 
one or two-day semmars at whlch experts present 
lectures on lssues of great Interest regardmg the law, 
judicial pracbce, and prosecuhon with follow-on 
d~scussion, and (2) mternship (for up to three months) 
m courts or prosecutor's offices of a hgher jmsdlcbon, 
or full-tune study at professional institutions (courses, 
mstitutes) As a rule, t h ~ s  type of contmumg legal 
educahon a requlred for judges and prosecutors every 
five years 

Prospects for the Future 

Law schools m M e ,  as well as most of the 
society's legal msbtubons, are m the process of reform 
Spealung on August 3,1995 at the Second Conference 
of Ukramian Judges, Leonid Kuchma, President of 
Ukrame, expressed hls opmlon regardmg the need to 
prepare a federal trammg program for attorneys, who 
m early 1995 comprised about 100,000 of the 52 
milllon people m Ukrame Thls program is now under 
development 

In t h~s  regard, a d~scussion 1s underway m 
legal academlc clrcles regardmg the model or standard 
for a law school educat~on Notwithstandmg some 
differences m opmlon on this subject, the consensus 
expressed IS that a law school graduate should defend 
human nghts The law does not exist for its own sake, 
but rather for the sake of human bemgs, even though ~t 
may restrlct hdher  actions to some extent 

Therefore, durmg the process of attorney 
trammg, it IS necessary not only to provlde mformation 
on existmg legdabon, but also to teach the cibzen's 
bas~c, mallenable nghts It IS necessary to teach flrst an 
understandmg of the law and how to assess a legal 
sltuatlon properly, and to stand not only as an executor 
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of law but also a creator of law, a defender of bas~c 
rlghts agamt totalitar~anism and author~tarianism 

The deep economic and soc~al crlsis m 
Ukrame had an adverse Impact on the existmg system 
of higher educahon m general and on law schools m 
parhcular, whch duectly resulted m acute shortages of 
matenals and supplies, as well as m a shortage of 
qualified legal teachmg personnel However, this 
situabon ~s promptmg all law schools and legal experts 
to jom m the efforts to develop the nation's judlcial 
trammg system 

It would appear that the tune has come to 
create m Ukrame an associat~on of law schools and 
(followmg the example of the United States and other 
countr~es), to empower them to discuss and solve thelr 
many problems, thereby helpmg to establ~sh a high 
level of education for attorneys and to build Ukrame as 
a state based on the Rule of Law 

LEGAL EDUCATION AND SPECIALIZED 
TRAINING FOR THE COURTS, THE 
PROCURACY, AND LAW ENFORCEMENT 
AGENCIES I N  UKRAINE 
by Professor V G Goncharenko 
Dean, Faculty of Law 
Kyzv Natronal Unwersrty 
Kylv, Ukrame 

The tramng of highly skilled specialists 
represents an area of special mterest m efforts 
associated wlth the establishment of a modern legal 
mfiastructure m Ukrame Such specialists must be 
capable of worlung effechvely m a market economy by 
facilitatmg busmess mitiatives, f a r  competit~on, the 
development of market relations and mterest m 
worldwide economic mtegratlon Hence, current 
economic reform m m e  requlres legal and judicial 
reforms, the estabhhment of new legal mstitutions to 
safeguard democracy, a comprehensive conceptual 
revlsion of the entlre leg~slat~ve system, and the 
trammg of a new generat~on of lawyers with a profound 
understandmg of the role of law m a market economy 

and the deregulation of existmg legal and economic 
structures 

In this connection, specialist trammg for 
personnel workmg m the courts, prosecutor's offices, 
and law enforcement agencles requlres fundamentally 
new approaches to the legal educabon system m place 
at Kylv National University's Law Faculty, mcludmg 
its Department of Justice and Procuratonal 
Supervlsion The Department's teachmg staff, which is 
compr~ed of four professors, all doctors of law, and 
SIX lecturers, have revlsed thelr syllabl and cumcula m 
order to provide trammg for all undergraduate law 
students, mcludmg both full-tune and nonres~dent 
students, for workmg m the courts, prosecutor's offices, 
and for the mvestigat~ve author~ties 

The Curriculum 

Specifically, full-tlme students are assigned, as 
early as thelr freshman year, a requlred course of 
mstructlon entitled The Judlclal System m Ukrame 
Electwe courses entitled The Legal Profession and 
Notarlal Functions, are offered m the second year of 
study The requlred courses, Civd Procedure m Ukralne 
and Cmlnal Procedure m Ukrame, are requlred m the 
thlrd year of study The fourth year offers elective 
courses entitled The Theory of Jud~cial Evidence, 
Comp~lation of Procedural Documents m Civil Cases, 
Compilation of Procedural Documents m Crunmal 
Cases, and Juhcial E h c s  and Rhetoric The fmal fifth 
year of study mcludes the requlred course entitled 
Procuratonal Supervlsion and the electives Grounds for 
Overtunung or Settmg Aside a Judmal Rulmg, and 
Judicial Enforcement The same courses and electives 
are available for those nonresident undergraduate law 
students who study through a correspondence program 

The Department's teachmg staff are m charge 
of undergraduates' on-the-job trammg, mcludmg work 
m prosecutor's offices for thlrd-year students and court 
tralnlng for fourth-year students In add~tion, members 
of the Department's staff supervise thesis projects on 
civ~l  and crunmal law, the judlclal system, and on 
procuratorial supervision, undertaken by the 60 
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students who specialize m the jud~ciary, procuracy, and 
cnmmal mvestlgatlon Fmally, a serles of role-playmg 
exercises lnvolvug busrness sttuations, has been 
developed to factlitate a better understandug of both 
the crlmmal and ctvil justtce processes 

Post-Soviet Law Texts and Teachmg Manuals 

The foIIowmg textbooks and manuals have 
been prepared 

Crmmal Justice Process m Ukrame, Kyiv, 
1992 

Comparative Judicial Law, Kyiv, 1993 

Civil Procedure, Kyiv, 1993 

Systematic Pract~ce Commentary on the 
Crunmal Code of Ukrame, Kyiv, 1995 

Crunmal Just~ce Process m Ukrame 
Busmess-Related Role-Playmg Exercises and 
Problems, Kyiv, 1992 

Legal Clmlc Role-Playmg Exercises Used m 
the Teachmg Process, Kyiv, 1994 

Problems m Civd Procedure, Chern~vtsi, 1995 

Comp~latlon of Procedural Documents m 
Crmmal Cases, Kyiv, 1992, 1993, 1995 

Compilation of Documents m Civil Cases, 
Kyiv, 1995 

EDUCATING FUTURE PROSECUTORS IN 
UKRAINE 
by Professor Y M Groshevty, Chair 
Department of Crrmrnal Procedure 
Ymoslav Mudry Natlonal Judrclal Academy 
Kharkw, Ukra~ne 

Pursuant to the Conshtuhon of Ukraine and 
the Law of Ukrame "On the Procuracy," prosecutor's 
offices have general overs~ght over the followmg areas 

* Comphance by local leglslatwe and executwe 
authorities with the law governmg and 
controllmg agencies, legal entitles, public 
associations, and oficials, as well as 
compliance wlth legal acts enacted thereby, 

* Compliance with the law by authontles 
mvolved m law enforcement actlvlt~es, 
mterrogation and prelmnary (pre-tnal) 
mvesbgation, 

* Compliance with the law m jail and detention 
facilities and penitentiaries, and m execution 
of punishment and other measures of a 
coercive nature mposed by the court, 

* Compliance w~th  the law by the milltax-y 
authontles, milltary un~ts and agencies 

Procuracies participate m court proceedmgs 
enforcmg state prosecution m cnmmal cases When 
st~pulated by crlmmal procedural law, the procuracy 
performs cnmmal mvesbgabons 

Spec~allzed Legal Educat~on for Prosecutors 

Any citlzen of Ukrame havmg higher legal 
education qualifies for the procuracy Procuracy 
personnel are tramed only by state educational 
mstituhons (among others, by the Yaroslav Mudry 
National Judic~al Academy m Kharluv, and by the law 
faculties of Kyiv Nat~onal Univers~ty and Lviv State 
Unwersity) 
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Some educational mstitut~ons ~nclude specla1 
procuracy trammg mstltutes For example, accordmg to 
the Order of the President of Ukrame dated February 
10, 1995, a Procuracy Trammg Institute was 
established wlthm the Natlonal Judicial Academy 
Procuracy staff act~vely participate m selection of 
candidates for enrollment Compet~bon among 
candidates IS one of the most strenuous m the country 
Almost half of the candidates are dlstmguished by the 
medals for theu achievement m the public and 
vocat~onal schools, high schools, secondary schools, 
and colleges 

In the five year program, students subm~t to an 
exam for a bachelor's degree upon complebon of the 
fourth year of study The spec~allzation per~od is the 
fourth and fifth years of study durmg wh~ch the 
students are mstructed m special and advanced courses, 
as well as through on-site tralnmg which 1s conducted 
m various areas of the procuracy's activity under 
supervlslon of an assistant procurator and investigator 

Durmg the fmal year of study, trammg 1s conducted m 
the office where the student IS assigned to work upon 
graduation after havmg passed the state exams for 
certification as a "specialist" Trammg for 
speciallzat~on is conducted m compliance w~th  the 
"Qualification Requlrements for Legal Spec~alists" as 
developed by the Nat~onal Jud~c~al Academy with the 
participation of personnel of the procuracy This 
document establ~shes the requirements for knowledge, 
sk~lls, and abilities, as well as for the psychological and 
moral qualities of law school graduates 

Placement and Continuing Legal Education for 
Prosecutors 

Graduates of legal education mstitut~ons are 
ehgible for fill-tune positions as assstant procurators 
or procuracy mvestlgators only after completmg a one- 
year Internship m a correspondmg position and 
contmgent upon a posltive evaluation of work done as 
an mtern 

In order to mamtam thelr speciahst 
certificahon m the future, procuracy personnel are 
requlred to mprove thelr professional skills 
period~cally through vmous means, spec~fically by 
study at the Institute for Professional Advancement of 
the Prosecutor General's Office of Ukrame, or through 
an mternship m a Procuracy office of a hgher 
jurisdiction 

INDIVIDUAL RIGHTS AND INTERNATIONAL 
LAW IN UKRAINIAN LEGAL EDUCATION 
REFORM 
by Profasor V V Komarov 
Vlce Chancellor for Currrculum 
Yaroslav Mudry Natlonal Judrcral Academy 
Kharkrv, Ukrarne 

A movement for the creat~on of a new judicial 
system is under way m Ukmme Unhl recently, the idea 
that society could be governed by the Rule of Law has 
been a purely academic concept The Issue of rights- 
bearmg md~v~duals bemg the bas~s of a law-abldmg 
state also remams withm the boundaries of theoret~cal 
doctrrne That society should be governed by the Rule 
of Law 1s a trend which began to emerge when Ukrame 
acquued ~ t s  mdependence Thus,the Rule of Law has 
become the paradigm which is reshapmg higher legal 
education 

The Rule of Law forms the basls for 
mterpretmg the law and determmes both the content of 
a modem legal education as well as the methods for 
teachmg law In general, such a standard facilitates the 
lrnprovement of legal education The emergmg legal 
education system fi~lfills the needs of society and its 
citmns through its conformity to mtemational prachce, 
and by makmg access~ble to all areas of the legal 
profession an ample supply of highly qualified and 
ethical legal specialists 

Indmdual R~ghts In Legal Educat~on Reform 

One unportant problem m legal education 1s 
determmmg its content Thls problem becomes acute at 
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a tune when the transltlon to a market economy 
requlres development of new state and polltlcal 
mt~tut~ons These c~rcumstances requrre development 
of an appropnate speclalist trammg system 

In our view, m order to resolve thls Issue, we 
need to reject two unreahst~c objectives Fust, we 
should not attempt to tram any speciahst "for the rest of 
hls or her hfe " Secondly, the Idea of a "narrow 
spec~ahbon"  IS no less utopian Our approach should 
comply not only wtth the prmclples of~European 
jullsprudence, but also w~th the global trends m hlgher 
educatton 

It should be noted, m particular, that a legal 
educatton system is always based on soc~al sclentlfic 
concepts Unfortunately, there is a significant gap 
between the level of development m our soclal sclence 
tradit~on and that of our legal education It 1s necessary 
to mtegrate the theory of law mto the educational 
system The basls of a legal educatlon should 
mcorporate ach~evements of both world clvll~zation 
and our national culture Our system of preferences as 
well as the objectives of our legal education system 
must be changed 

As we gradually achleve a law-based 
statehood, the pmary  focus and key reference pomt of 
our educat~on must become the autonomous subject as 
the basls of law The Idea of the natural rights of 
md~viduals must permeate the entlre legal educat~on 
system 

In reformmg legal educahon, specla1 attention 
should also be pald to t r a m g  clv11 law specialists Our 
socral scientific and legal educatlon has been 
predommantly orlented towards public law, the legal 
educatlon system has been oriented towards trammg 
speclalists for publ~c office New dlrect~ons m the 
development of pr~vate law requlre radlcal changes m 
educabon curr~cula 

Tramng Spec~allsts In Internat~onal Law 

The Issue of tralnrng m mtemational law IS 

espec~ally critlcal m Ukraman legal educahon T h ~ s  
trammg should mclude mternat~onal exchanges m 
wh~ch people representmg different legal educat~on 
systems can share thelr knowledge, as well as d~scuss 
cornparatwe stud~es of these systems, and specific 
examples of mternabonal cooperahon 

The most promlsmg approach, however, 
would be to establish mternabonal legal education 
programs, the legal d~plomas fiom whlch would be 
recogwed and accepted throughout most of the world 
The necessity for such an approach 1s dlctated by the 
need to facilitate economlc mtegratlon between 
countries, the globalization of the world economy, 
market evoluhon, as well as facllltatmg d~scusslon of 
problems universal to human clvll~zat~on whlch can be 
solved only by cooperative effort Apropos, ~t may be 
posslble to draw on legal educahon programs for the 
European Community (EC), and for East-West 
mtegrat~on whlch is under way m Europe One of 
today's emergmg opporlunit~es is to tram legal 
speclallsts accordmg to separate curr~cuIar modules 
withm the framework of the EC programs (such as 
TEMPUS and others) 

A challenge, however, mses m establ~shmg a 
comprehensive, mternational, mulh-module program 
for baslc legal educatlon In this regard, several Issues 
must be addressed, mcludmg tmnmg onentat~ons and 
cumcula, schedules and organmtIon, mformat~on and 
financial support, or, m other words, creatmg an open 
forum for legal educatlon The above lssues have 
already been addressed m negotiahons between the 
Nat~onal Judmal Academy of Ukrame and the 
Amerlcan Assoc~atlon of Law Schools (AALS) 

Fmally, an additionaI Issue of mternahonal 
legal educatlon wh~ch needs to be addressed 1s the 
creatlon of an mdependent, mternat~onal accreditation 
authority whlch would be able to elmmate the 
mfluence of such factors as prejudice, polltlcal motives, 
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and other negat~ve factors wh~ch regularly arise m the 
evaluation of legal education credent~als 

Pedagogical Methodology of Crlmlnal Law 
Teaching 

PEDAGOGICAL REFORM AND CRIMINAL 
LAW TEACHING IN UKRAINE 
by Professor Margaret Parrs 
Unrversrty of Oregon Law School 
Eugene, Oregon 
Consultant to the Rule of Law Consortrum 

On the occaslon of my consultmg t r ~ p  to 
Kharklv for the Rule of Law Consortium (ROLC), I 
was mpressed by the eager attitude of the faculty and 
students at the Ukram~an State Law Academy Dumg 
my lectures and meetmgs at this law school (wh~ch is 
the largest of its kmd m Ukrame with a focus on 
crunmal law), faculty and students allke listened 
mtently to my remarks about American crlrnmal law 
and asked probmg questions about law and legal 
education m the United States The Intensity of my 
audience came at first as a shock I had been used to 
the casual attitude of Arner~can law students who take 
much for granted I soon realized that the eagerness I 
saw m the lecture hall reflected the unportance of 
ROLC's Law School Reform project 

The students were keenly aware that they 
would form the vanguard of a new breed of legal 
professionals who would become judges, lawyers, and 
law-makers m an age of judicial mdependence and a 
market-driven economy The Ukrame State Law 
Academy's faculty recognized just as deeply theu vital 
role m preparmg these students for meetmg the 
challenge For both groups, the Law School Reform 
project provides an mportant vehicle through which 
they can determme the educational methods that best 
suit thelr needs, and the educabonal content that will 
best prepare students for theu work m a new legal 
envwonment 

Throughout my exchanges with students and 
faculty, three topics recurred. The first lnvolved 
pedagogrcal method The tra&honal European method 
requlred students to master a large quanhty of matenal 
European law students memonze, among other thmgs, 
the legal codes of thelr countnes The prevallmg 
American method emphasizes analysis at the expense 
of memomtion When I teach ctlmmal law, for 
example, I encourage my students to question the 
prmciples and log~cal reasonmg that underlie the 
statutes and judicial decisions that they read, rather 
than to memorm the content of those materials 
Because of these methodological differences, it has 
been often remarked that European lawyers enjoy a 
comprehenswe knowledge of the laws of thew 
countnes, but that they sometlmes react woodenly 
when confronted with changmg condit~ons On the 
other hand, American lawyers are recognized for thew 
mnovation and adeptness at shapmg the law to new 
cucumstances, but also for then- surpnsmg ignorance of 
legal prmc~ples outside of those with wh~ch they work 
on a daily bas~s 

Under the auspices of the Law School Reform 
project, I believe that Ukraman students will have the 
best of both worlds The students with whom I spoke 
excelled m thelr knowledge of Ukrame's cnmmal 
codes The faculty, moreover, reviewed with mterest 
Amer~can casebooks and teachers' manuals that 
stressed the "legal analysis" educabonal method 
Together we discussed course content and syllabus 
preparation I believe that as these faculty members 
prepare thew students for legal careers m an 
envuonment of change and mdependence, they will 
successfully mcorporate aspects of the "legal analysis" 
method mto their existmg educabonal trad~t~on 

Criminal Law Topics of Interest 

The second top~c that hit "hot buttons" among 
my Ulcralnian colleagues mvolved educational content 
Spec~fically, faculty and students were keenly aware 
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that orgamed cmrnal  activity can have a profoundly 
negative mfluence on busmess clmate They were 
mterested m learnmg how American crmmal law had 
developed m order to thwart that land of activity I had 
brought wlth me vanous textbooks and course plans for 
use m courses on busmess crune and so-called "whte 
collar crme " I had several exchanges wlth faculty 
about these courses and about the legal pmciples that 
had been useful m combattmg organlzed c m e  m the 
United States 

Slmlarly, m the quesbon and answer sessions 
that I held after my lectures, students asked probmg 
questions about theories of liability that might be 
effective m detectmg and de temg organlzed crme 
tax laws, secur~ties regulations, conspvacy and aidmg 
and abettmg theories, and others At one pomt, we 
discussed a relabve newcomer to the American scene - 
cr~mmal liabihty under the Racketeer Influenced and 
Corrupt Organizations Act, or "RICO" Armed with 
ideas about new theories of crmmal liability, these 
students w ~ l l  be better equipped to help thew country 
foster a stable busmess clmate 

The thrd topic m which my Ukramian 
colleagues demonstrated deep Interest concerned police 
powers The Amencan jud~ciary has a long history of 
llmitmg police and mihtary powers through ~ t s  
will~ngness to mterpret and enforce broad constitutional 
rights agamst abuses And, as demonstrated by the 
highly-pubhclzed trials of the Los Angeles police 
officers who beat Rodney Kmg, American prosecutors 
also have been mtrumental m controllmg the law 
enforcement community 

The newly-mdependent judic~ary m Ukrame 
might find itself playmg a similarly mportant role, as 
police and m i l  personnel respond to the mevitable 
challenges of Ukrame's changmg economic 
envronment. The topic of enforceable rights agamst 
abuses came up several tmes durmg my lectures, and 
students asked many questions m this area I believe 
that the contmued policy emphasis on Rule of Law 
development m Ukrame will remforce the willmgness 
of lawyers to pursue clams for redress agamst law 

enforcement abuses, and the willrngness of judges to 
enforce such clalms 

Armed with strong laws that command respect 
fiom all segments of society, Ukrame's new legal 
professionals wdl conshtute an mtnunental force m 
nabon's on-gomg task of state-buldmg 

STRENGTHENING LEGAL INFORMATION 
NETWORKS IN CENTRAL ASIA 
by Malcolm Russell-Eznhorn, Esq 
Project Supervisor, CentraZ Asia Rule of Law Project 
Chemonics International, Washington, DC 

In movmg ther societies toward a more 
democrahc, market-onented future, Central Asian legal 
reformers have had to confront not only the dearth of 
pract~cal mformation about law and democracy, but 
also Commu~llsm's legacy of secrecy and mformatlon- 
hoardrng that was sustmed by some of the very 
mstitutions most mportant to the sharmg and 
dissemmation of howledge To meet the needs of 
reformers -- parttcularly m the non-governmental 
organmbon (NGO) community -- the American Legal 
Consortium (ALC) is workmg under its U S Agency 
for International Development Rule of Law contract 
with a number of key mstltutions m Kazakstan and 
TajikIStan, mcludmg the leadmg law schools of both 
countries 

The purpose is to mculcate a service 
onentabon among the staffs of these mstitubons, and to 
Increase then capacity to provide reliable mormabon 
on local and fore~gn law, the democratlzation process, 
and human nghts Helpmg to create a new legal 
mformabon "culture" constitutes one of the most cost- 
effective ways to leverage scarce technical assstance 
funds and place mportant new tools mto the hands of 
local legal professionals ALCYs efforts to strengthen 
legal mformation resources networks m Central Asia 
place heavy emphasis on user orientation and utlhty, 
and are targeted particularly at the NGO community 
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In Kazakstan and Tajlkistan, ALC is seekmg 
to llnk together -- organlzatlonally and electronlcally -- 
some of the leadmg centers of legal mformatlon so as 
to create a network whose sum is greater than the 
whole of its parts By enabllng these lnst~tutions to 
share still-scarce mformabon resources from Central 
Asia and abroad, ALC and local professionals are 
makmg a concerted effort to break down the 
compartmentallzed barr~ers that, to date, have 
prevented lnformatlon access even to members of the 
two countries' political elites 

In Tajhstan, the three partner institutions 
comprismg the network mclude the Law Faculty of 
the Tajikistan State Unmers~ty, Ferdows~ State 
(National) Library, and the Instltute of Philosophy 
and Law of the Tajik Academy of Sclences In 
Kazakstan, the network will consist of the three Law 
Facult~es of Kazak State Unmersity, Karaganda 
State Unlvers~ty and the pnvate Adilet Law School, 
the Academy of Sc~ences Instltute of State and Law, 
and the Mmstry of Just~ce's State J u r ~ d ~ c a l  
Inst~tute A number of factors lnfluenced the 
participation of these mstitutlons, lncludmg ther 
exlstmg resources, the attltude of then- leadership, the 
nature of theu user constituencies, and thelr geographic 
locatlon 

In each country, ALC and its local partners 
have designated a "hub" to serve as a tralnmg and 
demonstration center that will permit partner staff to 
become acquainted with a wide vanety of new 
mformabon resources and to learn how best to structure 
research mqumes seekmg access to such data When 
equipment procurement is complete and ALC has 
helped collect a wide range of purchased and donated 
texts and mformation, each center wdl possess 
computer, fax, emall, photocopylng and desktop 
publ~shlng capabilihes, as well as a representative or 
illustrative collection of modern Russ~an, Kazak/'l'ajIk, 
and forelgn-language legal mformation resources m 
prmted and electronic formats 

In Tajlkistan, the Dushanbe network's hub, 
known locally as the "Law and Democracy Center," 1s 
located w~thln the National Library The Center 
officially opened on May 27, 1995 The Center's 
holdmgs and capab~litles w ~ l l  soon become the most 
complete m the country The hub may also attam early 
status as the definlt~ve repository of legislat~on and 
court decisions 

In Kazakstan, the correspondmg Almaty hub 
will be located withm the prestigious Academy of 
Sciences each network will be mlt~aUy managed by 
ALC's Legal Information Resources Specialist Joseph 
Luke, a Russ~an-spealung Amencan lawyer and law 
hbranan, workmg m close collaborabon with local 
teams of professional librarians whose services are 
bemg donated by the hub facllltles and partner 
mstitutlons Network policies and procedures will be 
guided by local Advisory Committees, comprised of 
the leadership of the hub and partner mstituhons, jomed 
by representatives of NGOs and other key user groups 

P rov~d~ng  Greater Access to Legal Informat~on 

The foremost objective of ALC's assistance to 
the two networks IS to facilitate their ability to collect, 
mamtam, and dlssemlnate relevant, locally-appropriate 
legal lnformatlon (electronic as well as prmt) from the 
Central Aslan Republics, Russia and the 
Commonwealth of Independent States (CIS), Europe, 
Asia, the United States, and multdateral organlzabons, 
and to make such mformation as widely available as 
possible among thelr existmg and potential user 
populabons 

As of summer 1995, these fachties are almost 
entrely bereft of modem, post-Soviet publications or 
databases dealmg wlth the range of new legal subjects 
mtegral to democratic, market-onented societies It is 
not uncommon to find only dozens or so books m these 
mstitutlons devoted to post-Soviet, Russlan language 
law texts or foreign publications on legal topics At the 
same tune, most of these mtitutions have no computer 
equipment or databases by which to access the 
mcreasmgly nch universe of Russian- and Enghsh- 
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language electronic information that 1s bemg generated 
from a varlety of sources At present, virtually the only 
rehable, albe~t often mcomplete, source of such 
mformahon 1s a handful of forelgn law f m s  and a 
small commumty of government legal adv~sers 

Because the potent~al supply of such 
mformatlon 1s practically lun~tless - and therefore 
proh~blhvely expenswe - ALC has determmed to focus 
~ t s  asslstance efforts on providmg a representatwe 
sarnplmg of such mformahon and matenals at each of 
the two demonstrat~on centers, and on t r a m g  relevant 
staff from the partner mstltutlons at those sltes 
Materials wlll cons~st of a vanety of Russian language 
texts and periodicals, many drawn from the 
mcreasmgly vlbrant pnvate publlshmg sector m Russ~a, 
as well as databases that mclude legal mformatlon from 
the CIS and abroad Supplementmg these matenals 
wlll be e-mall and Internet connections to fac~litate on- 
h e  research, mcludmg a connection to Columbla Law 
Library, which is assistmg ALC's subcontractor 
Metametrm m establlshmg the networks Partner 
lnstltutlon staff w~l l  recelve trammg m mformatlon 
acqulsltlon and storage, the structurmg of legal 
research, and general user support 

The thrust of L C ' s  efforts n therefore to 
"Jumpstart" the process of acquls~tlon and use of new 
legal mformat~on m the network, and to glve the 
partner mstltutlons the tools to chart a long-term 
development strategy relymg on thelr own resources, 
the local pr~vate sector, and the broader mternatlonal 
donor community As part of this process, the two 
"hubs" will be encouraged to leverage thew holdmgs of 
cr~tlcal electron~c and prmt mformat~on by malung ~t 
available to the partner mstltutlons through emall and 
a rudmentary mterhbrary loan system, respectwely 
Partner lnstltution staff wlll m turn create thelr own 
acqulslt~on strategy based on the trammg and exposure 
they have recelved at the demonstrabon centers and the 
particular needs of ther user constltuencles This 
process should be a~ded by the emergence of an 
mcreasmgly effectwe private sector that w~l l  generate 
legal publ~shmg companies and database prov~ders with 
products and servlces at a more affordable level 

In order to carry out these functions capably 
and overcome certain tendencres of the past, partner 
mst~tutlon staff wlll need to develop an entlre new 
range of s W  emphasmng user support and a spmt of 
profess~onahsm and openness For most of these 
mst~tut~ons, such an onentabon remams quite forelgn 
desp~te thelr best mtentions Legal mformat~on 
constitutes a valuable commohty to be hoarded, not 
w~dely shared, and many potenhal users, even withm 
these mstitut~ons, have never mteracted wlth hbrary 
staff An lmportant precond~t~on to staff trammg is an 
understandmg of the nature and needs of all relevant 
potent~al user groups, and a commitment to establishmg 
lateral relabonsh~ps and hnkages w~th other mst~tutlons 
(m contrast to the compartmentalized verbcal 
relatlonsh~ps that charactenzed the Sovlet penod) 

The staff trammg ~tself - to be conducted at 
the demonstrahon institution "hubs" --w11l range from 
organizational development and strategic plannmg to 
computer trammg, and the s t r u c m g  of legal research 
requests Trammg des~gned to foster a cl~ent- or 
demand-dnven onentat~on wlll llnk together all 
techn~cal mtruct~on Metametncs w~ll take the lead m 
carrymg out t h ~ ~  trammg, supported by Columb~a Law 
School Much of the trammg w~ll  llkely take place 
wlth the partlclpatlon of the different msbtut~ons' staff 
s~multaneously Not only wlll th~s prove cost-effective 
for ALC, but ~t w ~ l l  assist m sohd@mg peer 
relahonshlps among the part~c~pants and generatmg 
ideas about complementarity and comparat~ve 
advantage among the mst~tut~ons Agam, the 
beneficlanes of such leveragmg and synergy wlll be the 
mst~tutions' user populahons and the general publ~c 

Outreach to Law Faculties, Legal Professionals 
and the NGO Community 

Wlth ~nformat~on on law and democratlzat~on 
st111 scarce w~thm the reglon, legal profess~onals and 
NGOs -- two vital commun~hes w i t h  a knchonmg 
civil soclety -- remam deprwed of an unportant 
resource for ther ongoing work and growth To denve 
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even greater Impact from its mvestment m this 
Initiative, ALC seeks to work wlth its partner 
mstitutions to extend a special mv~tatlon to these 
groups to understand and make use of the new services 
available through the strengthened lnformation 
resource networks 

To make thu vlslon a reallty, ALC IS workmg 
with the partner mshtutlons to create mtegrated 
outreach plans to educate these slgmficant user 
communltles about thelr holdmgs and servlces A 
part~cularly unportant aspect of this activity concerns 
desktop publishmg capability ALC hopes to supply 
each partner mstltution with modest equipment that 
will allow the staff to create newsletters and pamphlets 
descrlbmg specific resources, at the same tme, such 
equipment can also be used to develop specialty 
publications and bibliographies and fill vital gaps m the 
local publlshmg landscape This will prove particularly 
useful to the many law faculties among the network's 
partner mstltutions, who could effectively supplement 
thelr teachmg curriculum with addihonal matenals 
drawn from sources outside the reglon 

Outreach to the NGO community has already 
begun m a signlficant way m Tajikistan Shortly after 
the openmg of the Dushanbe Center, dozens of NGO 
representatwes were glven orientations and briefings 
will contmue to be held on a regular bass on the 
capabilit~es of the Center 

Network Sustainability 

ALC and ~ t s  partner mstituhons are committed 
to ensurmg that these legal lnformation resource 
networks are locally sustamable services Network 
planners are accordmgly developmg p r a c t d  strategies 
for mcome generahon and cost recovery and movmg 
towards early mplementation of those strategies A 
workshop for network adv~sory committees and 
Ilbranans focused on financial management and 
sustamability Tested U S and other thlrd-country 
llbrary mcome-generation techniques will be exammed 
for Central Aslan adaptability 

Cost recovery will commence early m network 
operations, well before ALC's project completion 
Modest user fees for network servlces will be assessed, 
both to gauge user receptivity and optmal rate 
structures and to begm accumulatmg reserve funds for 
materials replenishment, equipment supphes and 
repalrs 

Followmg 11utla1 procurement of network 
computer and copymg equipment usmg ALC project 
funds, recumng cost. are anhcipated to be modest, not 
exceedmg $20,000 annually for each entlre network 
(1 e , hub facdlties + partner mstltuhons) To 
supplement user fees m covenng these costs, additional 
revenue sources will be explored and developed, such 
as solicitahon of corporate gifts and donations from the 
local busmess commumty (parhcularly m Kazakstan), 
and the pursuit of grants from other donor 
organlzahons, mcludlng major foundations ALC 1s 
prepared to work closely with the partner msbtutlons to 
develop budget and narrative program descr~ptlons as 
"persuasive documents" capable of secunng signlficant 
external fundmg 
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REFORMING THE PROCURACY IN THE POST- 
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AN INTRODUCTION 
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Co-edrtor Specral Issue on Procuracy Reform 

Robert Sharlet 
Chauncey Wwters Professor of Polztrcal Science 
Unzon College 
Schenecta4 NY 

Thls issue of the Newsletter 1s devoted to the 
mstltutlon of the Procuracy m the Newly Independent 
States (NIS) In particular, it addresses the emergmg 
role of the post-Sovlet procurator m Russla and 
Ukrame, and the trammg of procurators m those 
countries 

The Procuracy Before Legal Reform 

As the Sovlet Unlon hsmtegrated, the major 
mstltubons of government had to be re-engmeered 
The Cornmumst Party of the Sovlet Union w~thered 
away, whde the Communist Party of the Russlan 
Federation subsequently has remade Itself mto a 
formidable polit~cal power m an emergmg democracy 
The court systems m the countries of the former Sovlet 
Unlon smdarly began to remake themselves The 
arbitrage system for resolvmg disputes between 
enterprises m the Sovlet perlod, has been replaced m 
the Russ~an Federahon by the arbitration court system 
(otherwise known as the commercial court system) 
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Each country m the post-Soviet era, has tried to fmd its 
own way m legal development In Ukrame and 
Kazakstan, for example, the new post-Soviet 
const~tutions elunmated the arbitrat~on courts, while, 
conversely, the Russian Federation has mamtamed and 
strengthened thls mstdxbon 

The Procuracy m the NIS is undergomg 
slm~lar fundamental changes In the days of the Soviet 
Un~on, the Procuracy was powerful and preshgious 
Unllke ~ts approxnnate Amencan counterparts, such as 
U S attorneys and distnct attorneys, the Procuracy not 
only prosecuted cases, but also wlelded considerable 
influence over judges The Procuracy executed 
Communist Party directives Procurators conducted 
crmmal mvestlgations, and superv~sed the proper 
conduct of crlmmal and clvd court cases They also 
oversaw the prison system 

Under ~ts  power of "general superv~sion," the 
Procuracy supervised the proper implementation of law 
by the government Given these wide rangmg powers, 
it is understandable that the top law school graduates 
aspired to the procurator~al ranks, and procurators 
enjoyed a status at the plnnacle of the legal profession 

New Const~tut~ons and Laws Re-define the Role of 
Procuracy 

The mst~tution of the Procuracy came under 
heavy attack m the early post-Soviet era, as law 
enforcement agencies, the Procuracy and the Mmistry 
of Jusbce, struggled for power and authority m the 
newly emergmg polit~cal and legal systems of the NIS 
The new status of procurators m the NIS is defined m 
the recently-adopted constitut~ons, and m the laws on 
the Procuracy 

The new law on the Procuracy m Russia, 
while lntroducmg changes, still retams many of the 
traditional powers of the Procuracy In contrast, 
Kazakstan elmmated the mvestlgative funct~on of the 
Procuracy The Kazakstan~ Procuracy continues to 
represent the mterests of the government m court, and 
to exerclse supervision over the apphcahon of laws and 

decrees as well as the legaky of search and 
mvestlgation Although the Kazakstan~ procurator 
contmues to exercise "hgher superv~sion" over the 
legal~ty of the mvest~gative process, the respons~blity 
and procedure for cnmmal mvestqptions is carned out 
by special agencles separate fiom the Procuracy and the 
corn These mveshgahve bohes have been estabhshed 
by presidential decree Sun~larly, m Armenia, the 
constitution sharply curtailed the powers of the 
Procuracy 

The Procuracy IS an lnstrtuhon m transition m 
all of the countries of the former Soviet Union 
Personnel has changed dramahally, some on thelr own 
vol~t~on and others mvoluntanly For example, Aleksei 
Ilyushenko, Actmg Procurator General of the Russlan 
Federation from 1994-95, &d not gam full appomtment 
to the office for lack of sufficient support m the 
Federation Council, the upper house of the Russlan 
parliament, wh~ch enjoys the power of advise and 
consent on the Office of Procurator General 
l[lyushenko was later drsmlssed fiom the Procuracy by 
Pres~dent Bons Yeltsm, and was subsequently arrested 
earlier t h~s  year for abuse of office and bribe-takmg 
The Procurator General of Kazakstan, m contrast, was 
recently appomted Chief Jusbce of the Kazakstani 
Supreme Court 

The Reform of Procurator Tramng in Russia and 
Ukraine 

The remuneration, if not the prestige, of the 
defense bar m relation to the Procuracy has been 
reversed over the past five years The defense bar, 
which was once the backwater of the Soviet legal 
profess~on, has fared much better m the new legal 
environment of the NIS Adversanal proceedmgs 
generally, as well as jury tnals m some regions of 
Russ~a, have put a premlum on slulled defense 
attorneys In addition, as cnmmals have found lucratwe 
new opportunities m the emergmg market economies, 
they have also sought and pald well for expert legal 
advlce by private defense counsel when apprehended 
by the police 
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In the Soviet era, one mstitute m Moscow 
provided the trammg for all high-level procurators 
from throughout the Soviet Umon and other socialist 
countries Hgh-level procurators would come to 
Moscow once every five years With the demlse of the 
Soviet Union, systemattc trammg programs ceased 
The mstitute m Moscow contmued to provide trammg 
for Russian procurators, but the system of trammg 
procurators from other former republics lapsed In 
most of the other countries of the NIS, efforts at 
procurator trammg and upgradmg have been modest at 
best, due to lack of experlence and resources 

The Rule of Law Consort~um (ROLC) has 
worked closely w~th  the Institute of Advanced Trammg 
for Supemsory Personnel of the Russian Federat~on 
Procuracy m Moscow, and ~ t s  Ukram~an counterpart, 
the Inst~tute of Advanced Study of the General 
Procuracy of Ukrame m Kharluv, for the past two 
years, ass~stmg the development of trammg programs 
specifically addressed to the role of the procurator m an 
emergmg democratic polity and a growmg market 
economy The ROLC, under the dlrect~on of the U S 
Agency for Internabonal Development, has coordmated 
its trammg programs w~th  the Department of Just~ce, 
other mterested U S agencies, and non-governmental 
organizabons 

Focus of the Spec~al Issue 

We are pnv~leged to carry m this Special Issue 
on the Procuracy, articles by the heads of the above 
Russian and Ukraman procurator trammg msbtutes, as 
well as commentar~es by two leadmg Amencan 
special~sts on the Procuracy, both of whom have served 
as consultants to the Rule of Law Consortium 

In the openmg article, Professor 
Korobemlkov, until recently dlrector of the Moscow 
mstltute and now the Char of the Crlmmal Law 
Department of the Law Faculty of the Youth Institute, 
offers the reader a broad and mformed view of the 
changmg Russian Procuracy, the role of the Moscow 
institute m the reform process, and the comparative 
experience of Russ~an and Amer~can prosecutor 

tramers m the course of theu collaboration under the 
auspices of a ROLC project funded by the U S Agency 
for International Development 

In a companion article, Rector Pmaev of the 
Ukrainian mstitute, revlews the history of the 
Procuracy m Imperial Russ~a, the USSR, and, smce 
1991, m mdependent Ukrame He concludes by briefly 
surveymg the range of expert opmion on the future of 
the Procuracy m Ukrame 

Professor John Jay Douglas, Dean Ementus of 
the National College of District Attorneys, next 
comments on h ~ s  experlence as a ROLC consultant to 
the procuracy tmmmg mst~tutes of Russia and Ukrame 
In particular, he analyzes the comparative roles and 
functions of the post-Soviet procurator m the NIS, and 
Amencan federal and state prosecutors, mcludmg thelr 
respective "contmumg Iegal educahon" programs 
Professor Douglas concludes that the on-gomg 
profess~onal contacts between Russian and Ukram~an 
procurators and American prosecutors, can be 
beneficial to all concerned wlth contmumg legal 
education of prosecutlonal personnel 

Fmally, Professor Gordon Smith of the 
Un~vers~ty of South Carolma, an mternbonally known 
special~st on the Procuracy, provldes an mformative 
commentary on the changes wrought by the new Law 
on the Russian Procuracy of 1995 He concludes that 
the Russlan Procuracy, although changed, has 
msbtut~onally survived the early years of political and 
legal reform m Russia, a tlme durmg which it was often 
the target of scorn and critlclsm for the predommant 
and essenbally coercive role ~t had played m the former 
Soviet legal system 
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THE RUSSIAN PROCURACY'S NEW TASKS 
AND WAYS O F  ACCOMPLISHING THEM 

by Professor B V Korobeinikov, Ph D 
Director Institute of Advanced Trarning for 
Supervisory PersonneI of the Russzan Federation 
Procuracy, Moscow - 

The political, economic and social processes 
of restructurmg state and soclety have greatly 
heightened mterest among scholars and jurists m 
problems associated with the state mechanism, the 
mteraction of its components, and the place and role of 
the mdivldual mstitutlons of the governmental system 
of the Russian Federation (RF) All of thls applies m 
full measure to the Procuracy The pol~tlcal 
reorganization of the state machmery of Russia has 
substantially altered, and conmues to alter the scope of 
the activlttes, functions and powers of the Procuracy 

The New Law on the Procuracy 

These issues have become especially urgent m 
connechon with the adoption of the new federal law on 
the Russlan Federation Procuracy of November 25, 
1995 The new law, whlch codlfied the constitutional 
principles governmg the establishment and operahon of 
the Procuracy as a unlfied, federal and centralued 
system of agencles exercismg oversight of the 
enforcement of the laws m effect on the terrltory of the 
RF, has confronted prosecutors with a number of new 
tasks These mclude ensunng the supremacy of the law, 
unlform standards of legality, and the top-priority 
protection of human and civil rights and liberties, as 
well as the legally protected Interests of society and the 
state 

Efforts to accomplish the Procuracy's new 
tasks such as oversight of the observance of human and 
civil rights and llbertles by the legdahve and executive 
authorities of the constituent members of the RF, by 
local governments, and by the management of private 
companies, are of especlally great importance The 
problem is that the restructurmg process has been 
marked by the emergence of new and by no means 

sufficiently regulated legal relations associated with the 
constituent members of the RF, the new local 
government mshtutlons wh~ch replaced the local 
soviets, and the commercial structures created by the 
market economy 

Role of the Institute of Advanced Training for 
Supervisory Personnel 

Accompllshmg the tasks posed for the 
Procuracy by the new federal law has necessitated a 
restructurmg of the agencies of the Procuracy, more 
precise definitions of the funcbons and powers of 
prosecutors, and new methods for exercismg 
prosecutorial oversight As a result, Russian scholars 
and jurists specializmg m prosecutonal oversight have 
mcreasmgly turned thelr attention to the orgawabonal 
and operational experience of prosecutmg bodies m 
other countnes, especlally those that are far advanced 
m the development of democracy and market relations 
Among these countnes, the organization and 
functionmg of prosecutmg bodles m the Unlted States 
has attracted the attention of scholars and prosecutors 

Unfortunately, the sparse and far from 
complete literature on the subject has not pernirtted 
scholars to answer many questions of mterest to them 
In thls connection, the Institute of Advanced Trammg 
for Supervisory Personnel of the RF Procuracy has 
established contacts with researchers at the Amencan 
Prosecutors Research Institute (m conjunction w~th  the 
National College of Distrlct Attorneys), contacts that, 
m our view, have made it possible to remedy these 
shortcommgs to a certam extent 

Reciprocal contacts m the form of semmars 
conducted m the United States and m Russia by staff 
members of aforementioned mstltute, have enabled 
instructors of the Institute of Advanced Trammg for 
Supemsory Personnel and its regional trammg centers, 
as well as prosecutors, to become familiar with 
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1 Current Amencan legislation on prosecutmg 
agencies, 

2 The structure and basic organuational prmciples of 
the prosecuhonal system m the United States, 

3 The juns&ction of American distnct attorneys m 
crmmal mvestigation and thelr mteraction 
with other law-enforcement agencies m thls 
process, 

4 The jurisdicbon of prosecutors participatmg m the 
hearmg of crlmmal and civil cases and the 
procedures governmg thelr activities, 

5 The mteraction between prosecutors and the 
legisldtive and executive branches of 
government m the United States, and 

6 The system, forms and methods of prosecutor 
trammg 

Comparative Russlan and Amerlcan Experience 

The study of the above issues has made it 
possible to become familiar with the content of the 
relevant sections of the U S Constitution, the U S 
criminal, civil and procedural codes and other federal 
laws, as well as with the bas~c forms of relevant 
American legislation The mportance of this 
cooperation between the mstitutes is primarily that it 
has facilitated fiom the very outset an understanding of 
the legal basis of prosecutmg bodies m the United 
States, without knowledge of which it is mposslble to 
understand subsequent, more specific matters, such as 
the structure of the system of prosecution m the United 
States The study has revealed substantive differences 
m the organuational prmciples of the two national 
systems of prosecution (a) a system of federal and 
state prosecuhonal organmbons m the United States m 
contrast to a strlctly centralued system of prosecutional 
organization m the RF, (b) a system of appomted and 
elected prosecutors m the United States m contrast to a 
system of exclusively appomted prosecutors m the RF, 
and (c) a uniformity of jmsdiction m the United States 
(except where military matters are concerned), m 
contrast to a rather extensively specialized system of 
jurlsdict~on m the RF 

The comparative analys~s of the materials 
obtamed has revealed a dlrect, causal relationship 
between the economic and political system of a state 
and the pmciples governmg the organuation of its 
system of prosecution This msight allows one to 
forecast the potenkal development and structure of the 
RF Procuracy m accordance with the social, political 
and economic reform processes that are takmg place m 
our country 

The study of the mteraction between U S  
prosecutors and mvestigative agencies has been of 
great Importance The c m e  situation m the RF, a 
situation that has been substantially exacerbated amid 
the breakdown of governmental oversight systems and 
the transition to market relabons, has prompted Russian 
scholars and junsts to mount a persistent search for 
new, effective forms and techniques of combatmg 
crime In the course of this mqulry, 1t is natural that 
attention turned to the experience of combatmg crme 
m the United States, a country with a highly developed 
market economy The comparative analysis of these 
materials has made it possible to graphically identify 
differences m the jm&&ons, functions and powers of 
U S and RF prosecutors who perform the same kmds 
of work This makes it possible to identify and evaluate 
more effechve forms of interaction between 
prosecutors and mvestigative agencies m the two 
countries, and to use this expenence, msofar as 
possible, m the draftmg of legal acts, as well as m 
theoretical and practical work 

The study of h e  prosecutor's role m civil and 
cnmmal procedure has been of considerable mterest to 
Russian scholars and junsts Implementation of the 
concept of judiclal reform has led to the emergence of 
new forms of legal procedure m the RF, above all trials 
by jury The new legal procedure has significantly 
altered the position, role, rlghts and responsibilities of 
the prosecutor m the courtroom A whole senes of 
complex and often controversial issues has amen m 
thls connecbon Comparison of the fimct~ons, rights 
and responsibilities of prosecutors m U S  and RF 
courts has made it possible, if not to resolve these 
questions, then at least to identify ways of domg so 
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based on the study of the powers and operational 
procedures of U S prosecutors with extensive 
experience m trlals conducted on the adversarial 
prmciple 

The reciprocal semmars have also devoted 
considerable attention to the mteraction between 
prosecutors and the leglslahve and execuhve branches 
of government, as well as with the news media The 
relationshp between the prosecutor and the leglslatlve 
and executwe branches of government 1s of 
fundamental unportance for any aspect of a 
prosecutor's duties Thls problem is especially urgent 
for modern-day Russia as it undergoes a new stage of 
development and the process of state-buddmg The 
scope and nature of the relationship between the 
Procuracy and the authorities define the nature of the 
activihes of prosecutors and thelr powers, rlghts and 
duties 

In this regard, the study of the nature and 
substance of these relationships m the United States has 
been of great mterest to all Russian scholars and jurlsts 
who deal with efforts to solve thls problem at both the 
central and local government level Thus, information 
on the extent of legislative regulation of relations 
between the authorities and prosecutors m the United 
States is of great significance m draftmg legislation on 
the RF Procuracy, not only at the federal level, but at 
the level of the federation's constituent members as 
well 

Prosecutor Training 

Russ~an and Amencan scholars have asslgned 
a speclal place m thelr collaboration to the system, 
forms, methods and techniques of prosecutor trammg, 
and to efforts to assess the effechveness of thls t r a m g  
The RF Procuracy and prosecutmg bodies m the United 
States have both gamed considerable experience m the 
organization, methodologies and tactics of prosecutor 
trammg, and therefore, the study and exchange of this 
information will undoubtedly be useful m improving 
each of these systems of prosecution 

In conclus~on, then, it can be said that the 
professional contacts between scholars of the mstitutes 
of the prosecutrng agencies of the United States and the 
RF Procuracy, have been unquestionably beneficial to 
both sides, and that the results of t h~s  collaboration will 
be used to carry out theoretical and pracbcal tasks m 
unprovmg the work of prosecutors m both countries 

THE PROCURACY OF UKRAINE 
by A Pinaev Rector 
Pnstztute of Advanced Trainzng 
General Procuracy of Ukraine 
Kharkzv Ukraine 

The prototype for the Procuracy of Russia 
(Ukraine was part of Russia fiom January 1654 through 
August 1991), was the Office of Public Prosecutor in 
France, which has hltherto been the ongmal model for 
the Office of Publlc Prosecutor m Western countries 

History of the Procuracy in Russia and the USSR 

Peter I mstituted the Office of the Procuracy 
m Russla when he established by decree on March 2, 
171 1, a fiscal office based on the example of 
correspondmg government agencies m Germany This 
office was entrusted with " secretly overseemg all 
cases, findmg out about unfalr trlals, treasury 
collec~ons, etc " The fiscal office turned out to be 
rather meffective, therefore, m 1722, Peter I 
reorganued it mto a Procuracy based on the French 
model In his Decree "On the Office of Prosecutor- 
General" he stated, ''Th~s office is our observer and 
attorney m state cases " The Procuracy is obliged to 
unplement the laws m force, to make perpetrators 
answer for theu crunes, and to protect the Innocent 

As the history of the Russian Emplre 
progressed, the role of the Procuracy flrst d~rnmished 
(durmg the reigns of Anna Ivanovna and Paul I), and 
then expanded (durmg the reigns of Elizabeth Petrovna, 
Catherme 11, Alexander I1 and subsequent Russian 
tsars) By the begrnnlng of the twentieth century, it 
was the only strictly centralized state structure -- 
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assurmg the subordmation of lower-level prosecutors 
to hgher ones, the procurators' professional mnunlty 
of position, thelr mdependence fiom local authorities, 
and thelr broad powers enablmg them to supervise law 
enforcement 

After the 1917 Bolshevik Revolution, the 
Procuracy m Russia was ellmmated, and oversigllt of 
legal process was transferred to a worker-peasant 
authority, the People's Commissariat of Justice, the 
People's Commissariat of State Control and several 
other government agencies 

On May 26,1922, a Decree of the All-Russian 
Central Executive Committee established the 
"Regulabon on Prosecutorial Oversight," and fiom that 
tune the Soviet Procuracy was mamtamed as a 
centralized and all-powerful government agency, 
mdependent of local authoritles It was entrusted wlth 
oversight of the legality of activibes of all state 
agencles, economic mstitutions, officials and cituens, 
as well as with court prosecution and oversight of 
appropriate procedures for detention, arrest and 
custody The Procuracy then functioned as a 
department of the Soviet Russian People's 
Commissariat of Jusbce 

On June 24, 1929, the USSR Central 
Executive Committee (TsIk) and the Council of 
People's Commissars (SNK) adopted the "Statute on 
the USSR Supreme Court and the USSR Supreme 
Court Procuracy," under which the Procuracy became 
a structilral component of the Supreme Court 
However, later on December 17, 1933, the TsIK and 
SNK adopted the "Statute on the USSR Procuracy," 
accordmg to which the Procuracy became an 
mdependent state agency These regulations defined 
what have smce become the traditional spheres of 
prosecutorial oversight -- general supervision, 
supervision of the proper and unlform enforcement of 
laws by judicial agencies, supervision of the 
enforcement of laws by agencies charged with 
prelmmary and general investigation, and supervision 
of the legality of actlons of governmental agencles, the 
pohce, and penal mst~tutions 

In subsequent years, the USSR Supreme 
Soviet passed the "Statute on Prosecutorial Overs~ght 
m the USSR" (May 24,1955), a law "On the Procuracy 
of the USSR" (November 30, 1979), and other 
normative acts, whlch specified the Procuracy's 
act~vit~es and more clearly formulated its tasks, 
functions, prmc~ples of organ~zabon and activity, as 
well as assurances of the mdependence of procurators 

Creation of the Procuracy of Independent 
Ukraine 

On August 24, 1991, Ukrame declared its 
independence, and on November 5, 1991, the 
Ukramian Supreme Sovlet passed a Law of Ukrame 
"On the Procuracy," as well as resolutions "On 
Confiation of the Structure of the General Procuracy 
of Ukrame," the "Regulation on the Hierarchy of 
Procuracy Stafl" and the "D~sciplmary Rules of the 
Procuracy of Ukrame" Accordmg to existmg 
leg~slation, the Procuracy is a unified centrallzed 
system with strict subordmation of lower-rankmg 
prosecutors to hlgher-rankmg ones The General 
Prosecutor of Ukrame heads the Procuracy He is 
appomted to a five-year term by the Supreme Council 
of Ukrame, to which he IS accountable 

The system of prosecutonal agencies mcludes 
the General Procuracy of Ukrame, the Procuracies of 
the Autonomous Republic of Crmea, the regions 
(oblasts), the clties of Kylv and Sevastopol (at the 
oblast level), municipal, dlstnct, and other procuracies 
at equivalent levels, as well as military procuracies 
They are headed by procurators appomted by the 
General Prosecutor for a term of five years As a 
general rule, deputies, senlor assstants, procurators' 
assistants, mvestigators for especially important cases, 
senior mvesbgators, and mvestigators, are considered 
part of the staff of procuracies at all levels The 
General Prosecutor determmes the staff sue  of the 
procuracy Payroll and other benefits for procuracy 
staff come out of the state budget pursuant to a 
centralued procedure which assures the independence 
of the procurators from local authoritles 
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The Procuracy is the supreme authority over 
proper comphance with the laws by the Cabmet of 
Mmisters of Ukrame, its mmlstnes, state committees, 
other agencies of state and economic admmistration 
and control, the government of the Autonomous 
Republic of Cmea,  local councils of people's 
deputies, theu executwe and admmistrative agencies, 
military units, political parhes, public organizations, 
associahons, enterpnses, mstituhons and organizations 
-- mespecbve of the type of property ownership, cham 
of command or affiliation, or whether officials or 
cituens are mvolved In addition, the Procuracy 
mveshgates acts mdicative of cnme (along with the 
Mmstry of Internal A f f m  and the Security Service of 
Ukrame), and participates m exammmg m the courts 
criminal and c~vil cases, as well as cases concerning 
adrnmlstrative violahons of the law, economic disputes, 
and arbitration proceedmgs The Office of Public 
Prosecutor also participates with state authorities rn 
developrng measures for the prevention of crme and 
other violations, as well as for lmprovmg and 
mterpretmg legislation 

A procurator's demands, pursuant to existmg 
legislation, are obligatory for all agencies, enterprises, 
mstitutions and organizahons, officials, and citaens, 
and are to be mplemented mediately,  durmg a 
period of tune established by law or a period 
determmed by the prosecutor 

Future of the Procuracy in Ukrame 

Even so brief a survey of the 285-year 
development of the Procuracy of Ukrame permits us to 
conclude that there IS clear contmulty, consistent with 
the culture and outlook of the people of Ukrame, m the 
legal basis of its operation, m its purposes, prnary 
functions, and prmc~ples of operation Nevertheless, 
disputes regardmg the place of the procurator m the 
system of government are ongomg among scholars and 
jurists m Ukrame Opmions on the future of the 
Procuracy have been expressed concernmg such issues 
as (a) The need to retaln only its function of 
prosecution, (b) To include the procuracy m the 

executive branch, or (c) To lnclude it as part of the 
judicial branch 

Nonetheless, despite the diversity of views, 
predommant opmion IS that the Procuracy must remam 
an mdependent agency, holdmg supreme authority over 
the observance and proper application of laws by all 
government agencies, enterpnses, mstitutions, 
organizations, officials, and citaens 

THE TRAINING O F  PROCURATORS AND 
PROSECUTORS IN RUSSIA, UKRAINE AND 
THE UNITED STATES 
by Professor John J q  Douglass 
Unrversrty of Houston Law School, Houston TX 
Dean Emerrtus National College of Dlstrrct Attorneys 

Responsibility for the prosecution of crme m 
Russ~a and m the Ukrame is placed on the Procuracy 
much as it devolves on the prosecutor m America It 
would be mcorrect, however, to believe that the 
Procuracy of these two natlons and the Amerlcan 
prosecutor are so much the same that the identical 
trainmg and education program for one c a ~  be 
transferred to the other Nonetheless, m reviewmg the 
educational and trammg needs as well as the practices 
of the Russian and Ukramian procuracies there is much 
to be learned from the Amencan trammg programs 
Lkewlse, both local and federal prosecutors m the 
Unlted States can benefit by observmg the methods and 
procedures used by the Procuracy m Russia and 
Ukrame 

Independence 

The Procuracy does not have the 
mdependence of local prosecutors m the United States, 
mstead, it is a much more hierarchical system 
somewhat llke the U S federal system, but far more 
akm to the system of most civil law countries The 
Procuracy, also followmg the system of most of world, 
1s more likely to have career personnel Procurators 
usually come to the profession dlrectly out of law 
school and remam until retirement Although there IS 
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a growmg tendency to estabhsh prosecutorial careers m 
the Umted States, political reallties are not as llkely to 
guarantee prosecution as a hfe callmg 

A second major difference whlch weighs on 
prosecutonal or procuracy trammg is the mclusion 
withm the Procuracy of the mvestigator Thls is the 
mdiwdual who prepares and develops the file for the 
case Thls file may, m fact, be the entlre presentation 
of the case before the court It IS mportant to know 
that those who mvestgate and prepare the file are law 
graduates just as are others m the Procuracy The 
mvestigator comes mto the Procuracy out of law school 
and may change over to prosecution m the course of h a  
or her career From an Amerlcan percept~on, the 
mvest~gatlve respons~b~lity should not have the 
mportance that ~t has withm the Procuracy Further the 
mvestigator m America does not have the professional 
standmg which the mvestigator enjoys m Russia and 
Ukrame 

Crlmlnal Justice System 

There are a number of other varlations from 
the American prosecutor~al system Under former 
Sov~et practices there was little mdependence of the 
judic~ary m Russia and Ukrame Th~s  is now 
changmg The thud leg of the American system, the 
defense bar, has not had the significance or mportance 
m Russia and Ukrame whlch it has m the Western 
world The relations of others m the crmmal justlce 
system with the Procuracy are significantly different 
from the relahons of these agencles with the American 
prosecutor 

General Supervlslon 

What is to many observers the most mterestmg 
and unlque aspect of the Russian and Ukramian 
grocuracles IS an add~tional respons~bil~ty really 
unknown and little understood outside the former 
Commun~st world Th~s  IS the authority or 
respons~b~lity ent~tled "General Superv~sion " Under 

this authority, the Procuracy is responsible for 
overseemg all legal procedures of the government, with 
jurlsdlction to make correchons General supervision 
mcludes the review of all judicial decisions at every 
level, both civil and cr~mmal, as well as review of 
admustratwe determmatms of government agencies 
The significance of this responsibility can hardly be 
underrated, but it IS little understood m American legal 
cu-cles 

Cont~nulng Legal Educat~on 

The Procuracy has had a long trad~t~on of 
"contmumg legal educahon" for its personnel In- 
office trammg and education is routme A major 
mstitute for the trammg of senlor Russian procurators 
is located m Moscow, and there are branch schools or 
mstitutes throughout the federabon A separate trammg 
institute for mvestlgators IS located m St Petersburg 
The trammg mst~tute for the Procuracy m Ukrame is m 
Kharkiv, and serves all m the Procuracy mcludmg the 
mvestigators These mstitutes have permanent 
directors and 111 tme faculty, and the facilihes mclude 
lecture halls and semmar rooms The mstitutes are 
complete with the capability of housmg and feedmg 
students 

In contrast, few comparable permanent 
installat~ons are ava~lable for American prosecutors 
The U S Department of Justice IS only now beg~nnmg 
the construction of such a school m Colurnbla, South 
Carolma Trammg mshtutes m the United States do not 
have full tme faculty other than course admmistrators, 
but mstead rely upon faculty selected for each course, 
usually fiom the ranks of prosecutors A further 
distmct~on is m the length and breadth of courses 
offered In the United States, few courses are of over 
two weeks durat~on, most are fiom two to five days m 
length and devoted to a smgle subject By contrast, the 
trammg courses for the Procuracy are usually fiom two 
to four weeks, and the cmculum will cover a broad 
area of mterest 

In the United States much of the mstructton 
relates to tr~al advocacy and procedure Thls results 



RULE OF LAW NEWSLETTER SUMMER 1996 

from the adversarial nature of the court system in 
America The differmg demands of the mquis~torial 
system of Ukralne and Russia and the lessor 
sign~ficance of the judiciary and defense bar, reduces 
both the mterest and need for such trammg Clearly, 
thls may change m the days ahead with the mcreasmg 
Independence of the juhciary and growth of the 
defense bar If the present expement m the use of 
jury trials now underway m Russia should be 
broadened and accepted, there should be a rapid growth 
m tnal advocacy mstruction Should this occur, the 
Procuracy may well wish to emulate some of the 
advocacy skdls trammg efforts of Amencan prosecutor 
schools 

The educational methodologies used are not so 
dissimilar The Procuracy mstitutes are more apt to use 
a straight lecture scheme as contrasted to the semmar 
and d~scussion techniques used m the United States, but 
the semmar style is also used extensively Lack of 
prlntmg facilities does not allow the mstitutes to 
provide to each student the written materials which are 
considered essential to any American contmumg legal 
education program The Russians and Ukrainians are 
clearly more academic m their approach, and students 
are called upon to do more research and wntlng In 
this regard, they are much closer to the American 
military legal schools Both m American prosecutor 
tralnmg programs and the Procuracy programs, there 1s 
a slmilar use of audio-visual devices, although some of 
the computer and video equipment now m use m 
Russia and Ukrame is m need of updatmg as the 
computer science field progresses so quickly 

Dissemlnat~on of Legal Mater~als 

The hierarchical nature of the Procuracy 
permits efficient dissemmation of mformation This 
would be even more effect~ve if computerization were 
more available m procurator offices throughout Russia 
and Ukralne In these days of very rapid changes m the 
law and new legislation, lmprovement m dissem~nation 
of new developments should be pushed as rapidly as 
possible 

The current exchanges and v~sits should be 
valuable to American prosecutor trammg directors as 
well as to the procurator tralnlng admrnistrators 
Fundamentally, all are on the same sheet of music and 
only need to read it together for the ability to pick up 
the best from the each other 

CHANGES IN THE LAW ON THE RUSSIAN 
PWOCUIPACY 
by Professor Gordon B Smrth 
Department of Polrtrcal Scrence 
Unrverslty of South Carolrna 
Columbra, SC 

After a year of mtense discussion and debate 
behind the scenes, the State Duma of the Russian 
parliament, on October 18, 1995, passed a federal law 
"On the Inclusion of Changes and Additions to the Law 
on the Procuracy of the Russian Federation " President 
Boris Yeltsm signed the law on November 25 The law 
as amended retams many of the Procuracy's wide- 
rangmg powers and even expands its jurisdiction m 
coordinating the fight agamst crme 

Background and Leg~slat~ve H~story 

For the past several years the Procuracy has 
found itself m the midst of a high-level political 
squabble between President Yeltsm and the State 
Duma At a lower, but no less mportant level, the 
Procuracy is also at the heart of the debate surroundmg 
legal reform m Russia Many legal reformers wish to 
strengthen the role of courts m the legal system, and 
therefore see the dommant posibon of the Procuracy as 
a major mpedlment to judicial mdependence Legal 
reformers tend to view the Procuracy as a retrograde 
mstitution of coercion with deep roots m the Stalmist 
system 

In late 1994, discussion resumed over a new 
draft law on the Procuracy circulated m the Russian 
parliament That draft, which was worked out m the 
Pres~dent's office with considerable input from the 
Procuracy, not surprismgly retamed the mstitution's 
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broad powers, and even strengthened the Procuracy by 
requmng it to enforce presidential decrees as well as 
notify the President of actions by governmg bodies that 
contradict the const~tution or laws of the Russian 
Federabon 

h alternative drafi federal law wntten by two 
senior scholars associated wth the Institute of State and 
Law of the Russian Academy of Sciences, V M 
Savitskii and A M Lann, was circulated m early 1995 
On March 13, thelr draft was sent to the Committee on 
Legislation and Legal Reform of the State Duma for 
comments and revisions before bemg presented to the 
Duma m April Reactmg to the surge m violent cnme, 
and m particular the murder of a promment journalist, 
the authors proposed refocusmg the Procuracy on 
combating crme The Procuracy would retam 
responsibility for guidance (rukovodstvo) of 
investigators, but would not conduct mvestigatlons 
except m a few specified types of cases The prmcipal 
functlon of the procurator would be to prosecute 
crunmal cases in court The Savitskii-Larm draft 
would also severely restrict the Procuracy's powers of 
general supervision 

Recent Changes 

In its fmal form, the new law mcorporated 
many of the provaions suggested m the Lam-Savitskii 
draft Procurators are assigned the responsibility for 
coordmatmg the activities of the agencies of mternal 
affam, security services, tax police, customs service 
and other organlzations m the fight agamst crune (Art 
8) Some procurators resisted this widenmg of the 
Procuracy's mandate for two reasons Flrst, 
procurators tend to view supervision (nadzor) as an 
unofficial "fourth branch" of government, separate 
fiom the executive, legislature, and the judiciary With 
these changes, the Procuracy takes on a decidedly 
executive hnction -- coordmatmg the fight agamst 
crme Second, procurators fear that the fight agamst 
crime will prove to be too great for the Procuracy's 
dwindling resources, and that its failure to stamp out 
crime will mevitably subject the institution to 
contmuous criticism from deputies m the Duma 

The largest sectlon of the amended law 
concerns "Procuratonal Supervision " This sechon, for 
the fmt tune, a divided mto two headmgs "Chapter 1 
Supervis~on over the Implementation of Laws," and 
"Chapter 2 Supervision over the Observance of the 
Rights and Freedoms of People and C~tuens " Bons 
Zolotukhm, Vice-Char of the Russ~a's Choice faction 
m the Duma and a noted legal reformer, was 
instrumental m promotmg t h ~ s  dichotomuation The 
two chapters make a clear &stmction between 
procuratorial powers The first chaptei concerns the 
tradibonal role of the Procuracy m supemsmg the full 
unplementabon of all laws issued by governmg bodies 
and insbtutions (but not oversight of the legality of 
those laws) Several deputies argued strongly that the 
responsiblity for judgmg the legahty of laws and other 
normative acts should rest only with the courts It is 
noteworthy that presidential decrees are not mcluded 
among normative acts subject to procuratorial 
supervision or enforcement This had been a much 
debated provision and one that President Yeltsm, 
reportedly, badly wanted, but it was roundly criticized 
in the Duma debate The revised law also prohibits 
procurators fiom protestmg illegal achvities of 
comrnerc~al establishments and private enterprises 
Instead, procurators must pursue suspected violations 
m court 

The second chapter concerns the powers of the 
Procuracy m supervlsmg the observance of cituens' 
r~ghts and fieedoms that mzy be unpmged by achons of 
governmental bodies, public officials, or commercial 
organlzations In these cases the Procuracy can either 
issue protests or take cases to the courts 

Other Changes 

D m g  the Duma debate it was proposed that 
the Procuracy report to the Mmistry of Justice This 
provision was strongly opposed by the Procuracy and 
was dropped 
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In contrast to the previous Law on the 
Procuracy, the present amendments strlp the Procuracy 
of its Ilght of leglslat~ve mit~ative h c l e  9 states that 
procurators merely have the llght to submit suggestions 
concernmg the lrnprovment of laws and other 
normatlve acts The Procuracy also lost standmg to 
take issues to the Const~tubonal Court except were they 
relate to violations of the const~tubonal rights and 
fieedoms of citizens (Art 35, para 6) 

One of the persistent pomts of hction over the 
Procuracy's powers was ~ t s  long-standmg role m 
general supervision The current document empowers 
the procurators to recelve complamts and appeals of 
citizens (Art lo), however, act~ons by the Procuracy 
concernmg a citizen's grievance m no way lim~ts that 
citlzen fiom pursumg the complamt m court Art~cle 
23 states that procurators may issue protests agalnst 
illegal normative acts of organizations or offic~als, or 
pursue acbon m a court of general junsdictlon, or m the 
commercial court, when those acts v~olate the rights 
and freedoms of citizens This w~l l  not placate those 
reg~onal and local officials who chafed whenever a 
procurator would declare one of then normatlve acts to 
be Illegal 

The Future of the Russlan Procuracy 

General Informat~on 

Ed~tor Professor Robert Sharlet 
Rule of Law Consortium 
ARDlChecchi Jomt Venture 
18 19 L Street, N W - 5th Floor 
Washmgton, D C 20036 

Phone 202-861-035 1 
Pax 202-861-0370 
E-ma11 104274 437@CompuServe com 

In other mportant areas, the powers of the 
Procuracy remaln vmal ly  unchanged the power to 
supervise crlrnmal Investigations and places of 
detent~on, the nght to participate m civil cases, and the 
right to appeal crmmal decis~ons of the court It is, 
perhaps, encouragmg that the Duma deputies decided 
not to d~smantle the Procuracy entxely, smce it is one 
of the few tools m the hands of the government for 
fightmg an unprecedented explosion m crlmmal 
activlty 
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THE NEW WAVE OF CONSTITUTIONAL 
TRIBUNALS IN THE NIS AN 
INTRODUCTION 
by Kerth A Rosten, Esq 
Senror Legal Reform Specralrst 
Rule of Law Consortium 
Co-Edrtor, Specral Issue on Constrtutronal Trrbunals 

Robert Sharlet 
Chauncey Wrnters Professor of Polrtrcal Scrence 
Unron College 
Schenectady, New Work 
Co-Edrtor Specral Issue on Constrtutronal Trrbunals 

Thrs issue of the Newsletter 1s devoted to the new 
constrtutronal tribunals m the Newly Independent 
States (NIS) Constitutional tribunals have played a 
major role m the democracies of Western Europe, 
exercising broad powers of judlcial revrew They 
have played a srgnrficant role m the system of checks 
and balances w~th other branches of government as 
well as m the areas of economic development and 
human rights 

Br~ef Hrstory of Const~tut~onal Trrbunals 
The first constitutional courts m Europe were 
establlshed in Austr~a and Czechoslovakia rn 1920, 
but both were abolished on the eve of World War I1 
After the war, West European countrres adopted this 
model of judicial review The German Constrtutional 
Court was established in 1951, and the Constitutronal 
Councrl of France was establlshed in 1958 
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Const~tutional tribunals have since prohferated 
throughout the world, from Turkey and Columbia, to 
South Korea and South Afrlca Followlng the 
Western European example, countries of the NIS 
have also created thelr own constltut~onal tr~bunals 
Due to ther  he~ghtened role m the post-Sovlet era, 
these nascent mst~tutlons have been the subject of 
cons~derable attention 

The 1997 Parts Workshop on Constltutlonal 
Tribunals 
The ARDIChecchi Rule of Law Consortium worked 
with the Inst~tute for Const~tutional and Leg~slat~ve 
Pol~cy (COLPI) based m Budapest, Hungary, and the 
Institute of Comparative Research on Inst~tutions and 
Law of Paris, France to conduct a workshop for 
members of the const~tut~onal trlbunals of Kazakstan, 
the Kyrgyz Republic and Mongoha The workshop 
focused on the lssues directly relevant to the 
development of these constltut~onal tnbunals, 
~nclud~ng the independence of const~tut~onal 
tnbunals, procedural lssues fac~ng const~tut~onal 
tnbunals, and substantwe usues, pr~mar~ly in the 
areas of econom~c transit~on and human rights, 
confrontmg constitutional tribunals 

TI- a e  const~tut~onal trrbunals have a diverse range of 
powers and jurisdlctlon, nevertheless, they share 
many of the same challenges Each const~tutlonal 
trlbunal is playmg an important role m breakmg with 
the tradit~on of Soviet-perlod jurisprudence Each 
has a role in subjecting other branches of government 
to judicia~ scrutiny, and m nurturing a healthy 
separation of powers 

The junsdlctlon of each constitutional trlbunal is 
ltmited Some permit cltmn pet~tions, others do not 
Some hear abstract quest~ons, others requlre an actual 
controversy All accept only a small percentage of 
cases brought before them It 1s Incumbent on each 
tribunal to determme which cases to accept for 
review and which ones to decl~ne 

Each of the three countr~es at the workshop was 
represented by a five-member delegat~on, 
representing a majorlty of the members of each 
constitut~onal tribunal In addlt~on to the 15 

participants, there were ten commentators to d~scuss 
d~fferetat approaches for addressmg vmous 
challenges facmg const~tut~onal trtbunals These 
commentators hailed from d~verse legal trad~tions 
Members of the constltut~onal tnbunals from Russ~a, 
Poland and France attended the workshop There 
were also representat~ves fiom Germany, Hungary 
and the United States The Un~ted States was ably 
represented by the Honorable Patrlcia M Wald, 
Un~ted States Clrcu~t Judge for the Dismct of 
Columb~a Clrcuit Professor Herman Schwartz of 
Amer~can Un~versity Law School moderated the 
sesslons 

Lessons Learned 
The workshop was particularly effective because it 
allowed partupants to reflect upon the emergence 
and rise to prominence of vanous constltutior-' 
tr~bunals The role of the U S Supreme Court as an 
equal member of the tr~umvlrate of government 
power was developed only many years after the 
Court was created Just~ce Gad~s Gadzhiev of the 
Russlan Const~tutlonal Court related the factors that 
have enhanced the Russian Court's mdependence, 
desp~te resistance fiom the State Duma and the 
Federation Councd, the lower and upper houses 
respect~vely of the Russian Federal Assembly 

Judge Alain Lancelot of the Const~tut~onal Counc~l of 
France recounted how judlclal review of the 
constitut~onallty of acts of parl~ament In France was a 
novelty, originally des~gned m 1958 as a means of 
upholding the power of the executive (under 
President Charles de Gaulle) agalnst that of the 
leg~slature It was not foreseen that France's 
Const~tutional Counc~l, l ~ k e  const~tut~onal courts 
elsewhere, would come to occupy the promment 
place it now has m France's mstitut~onal structure, 
and m the protection of fundamental freedoms The 
French experience of the Constitutional Counc~l 
gradually emerging as a guarantor for assurmg 
compl~ance with kndamental nghts was ~nstructive 
for all of the participants, and especially for those 
from the Constltut~onal Counc~l of Kazakstan, whose 
jurisd~ctlon and powers are severely llm~ted 
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The workshop was a sgnificant milestone In the 
development of these mst~tut~ons The partmpants 
and the commentators prepared papers on the three 
areas addressed at the workshop We have selected 
several of these papers for thls Newsletter 

The Path to J u d ~ c ~ a l  Independence 
Part One of the Newsletter on The Path to Jud~c~al  
Independence and the spec~al Issue as a whole, are 
framed by Un~ted States C~rcuit Judge Pa tma Wald's 
comprehenswe heynote article on the cond~tlons of 
j ~ d l ~ l a l  mdependence in the U S Judge Wald's 
art~cle covers a broad spectrum of cond~tions from 
personnel selection to factors of legal and med~a 
culture to the hazards of courts becommg entangled 
m pol~t~cs 

The three art~cles following Judge Wald's art~cle 
lnclude contribut~ons by members of the 
const~tutional tr~bunals of Mongol~a, Kyrgyzstan, and 
Kazakstan on their respectwe tribunals' status m 
relation to the central and fundamental question of 
judlclal independence In Mongoha, wh~le the 
Constitution of 1992 prov~des certain structural 
safeguards for the mdependence of the Constitutional 
Court, Just~ce Janlavyn Byambajav points out that the 
short durat~on of appomtments (SIX years), and the 
publ~c's distrust of courts In general from past 
experience, are matters of concern 

Cond~t~ons for judlclal mdependence are more 
promising m Kyrgyzstan, accord~ng to Chief Just~ce 
Cholpon Bayekova m her art~cle Constitut~onal 
Court just~ces are appo~nted for terms of 15 years, the 
Court enjoys w ~ d e  authority mcludmg offermg 
judlclal findings on proposed const~tutional 
amendments, and its decwons are final and bmd~ng 
on all cittzens and lnst~tutlons 

The situation In Kazakstan IS qu~te d~fferent After 
mdependence, a Const~tut~onal Court was established 
In 1992 and ~ncorporated a year later ~nto  the first 
post-Sovlet Kazak Constltutlon In the new 
Constitution adopted In 1995, however, the Court 
was transformed into a Const~tut~onal Council with 
reduced author~ty and junsdictlon For Instance, as 
Judge Vlad~mrr Mamonov wrltes, pres~dential 

decrees are not subject to judlclal review by the 
Const~tutional Councll 

Procedural Issues of Constltut~onal Adjud~cat~on 
This sect~on of the Newsletter a compr~sed of three 
art~cles representing the Russ~an, Kyrgyz, and Kazak 
experience wth certaln procedural lssues of 
const~tut~onal adjudlcation The Russian Federat~on 
after a shaky start IS now develop~ng a durable 
process of constituttonal adjud~cation as reflected m 
Justice Gadz~ev's art~cle The first Russm 
Const~tutional Court was created In 1991, but ran 
afoul of polit~cs In 1993 and was suspended The 
current Court, established by a new statute of 1994, 
has rev~sed rules of stand~ng wh~ch favor access for 
mdrwdual cltlzens over petitions from poiit~cal 
Inst~tutlons 

Round~ng out t h ~ s  procedural sectlon, Just~ce Sakan 
Satybekov offers a very clear gu~de to the fact 
find~ng procedure of the Kyrgyz Constitut~onal 
Court, whlle Chalrman Yuri~ Kim outllnes the 
Kazakstan~ Constltut~onal Counc~l's relations w~th  the 
media, and the manner m which the Counc~l and the 
med~a work together to acquamt the publ~c w~th  the 
norms and values of a rule of law state 

Human Rights Before Const~tut~onal Tr~bunals 
Fmally, the specla1 issue of the Newsletter concludes 
w~th two art~cles on substantwe lssues of 
const~tut~onal adjud~catlon, namely problems of 
economlc transltlon and human rights Judge Lech 
Garl~ck~ of the Pol~sh Const~tut~onal Tr~bunal 
d~scusses several cases concerning economic 
freedom and ~ts l ~ m ~ t s  as well as problems of pens~on 
and soc~al securlty r~ghts during Poland's present 
transltlon from a planned to a market economy In 
the last artde, Ch~ef Justice Galdandgim Sovd of the 
Mongohan Const~tutional Court closes out the specla1 
Issue by describmg several cases of individual r~ghts 
defended by h ~ s  Court, including one on church-state 
relattons and another in wh~ch a c~tlzen successfully 
challenged the General Prosecutor over a due process 
v~olation 
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THE PATH TO JUDICIAL INDEPENDENCE 

JUDICIAL INDEPENDENCE - 
THREATS AND SAFEGUARDS 
by Patrrcra M WaId 
United States Crrcuit Judge, 
Distrrct of Columbla Crrcurt 
Court of Appeals 

Why Is an Independent J u d ~ c ~ a r y  Essential 
to the Rule of Law' 
Although the preclse requ~rements for judlclal 
Independence may vary somewhat among countrles, 
the real~ty of that Independence 1s essential to the 
judlclary's performance of ~ t s  key functlon of 
assuring that the rule of law prevails For unless 
there 1s access by cltizens to Independent courts, 
offic~als of the other Execut~ve and Leg~slative 
branches w~l l  be free to Ignore the law and dictates of 
the Const~tut~on, w~ th  only pol~t~cal pressures to 
restram them Those offic~als may also, In a variety 
of s~tuations that are too commonplace to rise to the 
level of h~gh  press vls~bllity or pol~tical controversy, 
enact or apply laws arbltrarlly or d~scr~mmatorily, or 
adopt unreasonable lnterpretatlons of those laws or 
the Constitut~on Itself 

If the only recourse agalnst such lawless acts u 
periodic publlc elections, wh~ch ~nevitably focus on 
larger Issues and ~nvolve tradeoffs of all kmds 
between pol~t~cal interests, the publ~c will become 
cyn~cal, and feel disempowered to control their own 
l~ves and fortunes W~thout the courts to assure that 
human r~ghts - espec~ally those of m~nor~ t~es  or 
unpopular groups - are enforced, parts of the 
Const~tutlon w11l be reduced to pieces of paper For 
in the case of m~nont~es and unpopular groups, the 
pol~t~cal process, wh~ch rules by majority, offers 
them no protection 

The courts, In mterpretmg and applying the 
Const~tut~on, are the only safe haven for md~v~duals 
and mlnorltles when the polit~cal major~ty seeks to 
persecute them In the Un~ted States In the 20th 
Century, the Supreme Court, as well as lower federal 
courts, have been prime movers In declar~ng the 

r~ghts of Afr~can Americans, women, and gay people, 
to equal treatment under the law They have also 
upheld the r~ghts of the press against protests of the 
Execut~ve, and the r~ghts of mdlv~duals to volce the~r 
vlewpolnts ~n publ~c discourse, no matter how 
unpleasant or repulsive to listenem 

The courts also prov~de stablhty to trade and 
commerce by assurlng partles, natwe or fore~gn, that 
they w11l recelve ~mpart~al judgments m their 
contracts and commerc~al deahngs None of these 
v~tal functions can be performed in a democracy 
unless the judges who dec~de the cases are perceived 
by the partles, the press, and the publ~c as truly 
Independent and not beholden to any other branch of 
government or pol~t~cal party Judges who are seen 
as agents or funct~onanes of the state, as happened In 
fasclst and many soc~al~st countrles in thls century, 
are scorned by h~story as well as thelr peers m other 
countries, and render the rule of law ~mposslble to 
achleve 

What are the Essent~al Elements of an 
Independent Judlc~ary? 
Judic~al independence can survlve In a variety of 
governmental models, In clvil as well as common law 
reglmes, and In the final analys~s depends largely on 
the conscrence and courage of the judges themselves 
There are, however, several lnst~tutional safeguards 
that can apprec~ably enhance the l~kel~hood that the 
judlclary w~ll be able to malntaln ~ t s  Independence of 
the other branches and pol~t~cal majorltles They 
lnclude 

A Selectlon and Removal of Judges 

Judges should be as insulated from polltical pressure 
as poss~ble We Amencans know that we have not 
ourselves ach~eved th~s  pinnacle ent~rely because 
appomtmg authorit~es are naturally going to want 
alhes, be they the Execut~ve or Leg~slat~ve branch, m 
the judciary It IS Important, however, that no one 
branch of the government has a monopoly on the 
selection or removal of judges Thus, our separation 
of powers system has the Pres~dent nomlnatlng 
judges, but the Congress confirm~ng them, and our 
Constitution guarantees hfe tenure and removal only 
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by Impeachment at the hands of Congress (Some of 
our states, unfortunately, still elect judges, but few 
polit~cal sc~entists or even pol~tical leaders try to 
justify ~ t ,  and the trend IS golng the other way) 

Although a few of our Senate confmat~ons of 
Justices have been seanng and opposition has been 
pol~t~cally based, on the whole, the opportunity for 
publ~c open debate on the judges* qualifications has 
probably served to insure that few really unqual~fied 
~nd~viduals or persons of questionable background 
come onto the bench Many other countries, 
however, do manage to malnta~n Independent 
judlclarles with appomtments In the hands of the 
Execut~ve only But agaln ~t IS even more essential In 
such a select~on mode to develop a tradlt~on of 
p~ck~ng  men and women of excellence and proven 
ab~lity The cand~date must herself feel that she IS 

be~ng mvested Into a hlgh prest~ge pos~tlon In wh~ch 
her prlmary obl~gation 1s to defend the Const~tut~on 
and insure the r~ghts of cit~zens, not as an adjunct to 
facilitate the national program of the Execut~ve or 
Legislature 

Once on the bench ~t is even more Important that 
judges do not fear retallatlon by removal or transfer 
or in assignment of cases ~f they do not please ther 
appolnters The U S Constitut~on spec~fies the only 
way -- Impeachment - for removal of a judge from 
office, a subs~d~ary law perrnlts judic~al counc~ls to 
lmpose lesser penalties for judlclal misconduct, such 
as reprimands, suspension of dockets, or referrals to 
medical treatment Even th~s  lesser punishment is 
imposed by fellow judges, not the Execut~ve 
Although hfe tenure may not be necessary to judlclal 
independence, str~ct procedures for removal and a 
term of a substantla1 number of years (10-15) may 
well be 

B Guarantees Aga~nst Retal~at~on Apart 
from Removal 

An rndependent judge must be free from coerclon in 
making dec~srons Apart from removal, that means 
that he cannot be made to fear for hw or h a  family's 
personal safety, or be threatened w~th reduct~on of hn 
salary or forfelture of hls working place The U S 

Constltutlon guarantees that a judge's salary cannot 
be dlmln~shed while he is In office, while such an 
absolute guarantee may not be necessary to judlclal 
Independence, we know that In some countries 
ban~shment to poorer workmg quarters or salary cuts 
have followed Execut~ve or Leg~slat~ve d~spleasure 
w~th  judges* dec~s~ons, and even threats to the safety 
ofjudges have occurred Wh~le ~t n d~fficult to 
legislate aga~nst such abuses, these happenmgs stress 
the essent~ality to an mdependent judtclary of 
develop~ng a culture In the country and espec~ally the 
press that wdl not stand for such attempts at coercing 
judges 

The judlclary needs to have ~ t s  own constituencies In 
the country -- pr~marily the legal profess~on and ~ t s  
own associations -- that w ~ l l  expose and oppose 
coerclve tactics and enlist the press on the~r s ~ d e  
Judges certa~nly need clvd and perhaps crim~nal 
Immunity for their actions as judges, but they also 
need control over the~r own dockets and assignment 
of cases to protect against the Execut~ve uslng 
assignment or transfer powers to get "safe" judges on 
Important cases 

Ult~mately, as an ~nstltutlon, the judlclary needs 
ample budget author~ty so ~t IS not a supplicant of the 
Executive for ~ t s  every need - ~t took over a century 
to attaln t h~s  r~ght m the Un~ted States, but the 
judlclary's own budget author~ty and ~ t s  own 
Admln~strat~ve Office, wh~ch sees to tts needs, play 
an Important role in ~ t s  Independence from the other 
branches 

C Important Powers of Governance Must 
be Invested m the Judiciary 

If an mdependent judlclary IS truly to be a wtal force 
m the governance of a country, ~t must be accorded 
the power to make Important dec~sions In 
governance It matters little lf a judlclary IS 

Independent d ~ t s  power IS relegated to small prwate 
dlsputes Thus, the d~mens~ons of the power glven to 
the judlclary by the Constitut~on and by laws w~l l  
play a large role m ~ t s  perception by the people, and 
In ~ t s  ab~lity to Insure a rule of law A h~gh court 
whose const~tut~onal dec~sions may be overturned by 
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the legislature will not be fully Independent m 
perception or m reality 

Courts m the judlclal system must be Invested w~th 
author~ty to declare the acts of the Executive or the 
enactments of the Leg~slature m v~olat~on of the 
Const~tut~on This power a one to be used sparingly, 
but one whose existence has a profound deterrent 
effect on the political branches, and ult~mately 
Insures that those branches cannot Impugn by act or 
law the Independence of the judiciary Itself The 
courts must have the ultimate authority to interpret 
and apply the Constitut~on itself as its guardran 
There must also be a w~llrngness on the part of the 
other branches, and of c~tizens generally, to enforce 
and ab~de by the ml~ngs of the court 

The most essential powers a judiciary needs are the 
power to declare laws and official acts 
unconst~tut~onal, the power to umplre d~sputes 
between the central and local governments, the 
power to decide d~sputes between the other branches 
of government when they reach Impasse, and finally 
the power to enforce, at the behest of crt~zens, 
const~tut~onal rights and guarantees 

Threats to J u d ~ c ~ a l  Independence 
Although hlstory shows us that authontarlan reglmes 
to succeed must take over the judlclary, as well as 
other branches, ~t also tells us that In too many cases 
judges have let themselves be coopted by pol~tical 
tyrants and have cooperated in their own demise 
Thus the greatest threat to judlclal ~ndependence, 
quite apart fiom power-hungry execut~ves and 
legulators, n the refusal of the judges themselves to 
act Independently or to protest incursions on the~r 
constitut~onally granted powers To be perce~ved as 
Independent by the public, they must assume that 
mantle themselves and act mdependently, even 
though In embryon~c democrac~es that enta~ls r~sk to 
themselves indiv~dually and to the judlclary 
inst~tutionally 

In the Un~ted States, ~t was Ch~ef Just~ce John 
Marshall In the early 1800s who, to the amazement 
of many, declared the Supreme Court as the final 
arbrter of const~tut~onal meanlng, and as havrng the 

"~rnplled" power to declare acts of the other two 
branches m violat~on of the Const~tut~on So the 
greatest threat to judicial independence may be 
judges who do not take that concept seriously and 
lnslst on adherence to the laws and the Const~tut~on 
In the face of great polit~cal pressure That sa~d,  
several other threats should be mentioned 

A Public and Press Percept~on 

As ment~oned prev~ously, to retaln therr 
Independence judges need the support of the people 
and the press To get that support they must be 
perceived as able, rndependent, and as behavlng rn a 
h~ghly eth~cal manner above suspicion, cormptlon or 
favor~t~sm If they come to be perce~ved as "m the 
pocket" of erther the government or some pol~t~cal 
fact~on, they w~l l  not gam such support At the same, 
tlme they need to be seen as not too Insulated from 
the cares of ordrnary c~t~zens, but sensltlve to the~r 
problems and needs T h ~ s  is no easy balance to find 
and even now In the Un~ted States from tlme to tlme, 
the Pres~dent or members of the Legislature w ~ l l  
engage In ''Judge bashmg" or complain that judges 
are rulmg on the bas~s of the~r personal preferences 
or pol~tical ph~losoph~es rather than the law On the 
whole, however, judges are held m h~gh repute, these 
ep~sodes are br~ef, and the judges are defended 
publlcly by the~r own leaders and by the bar 

B Inabllrty to Manage The~r Work 

For the "least dangerous branch" -- the judiciary -- to 
cla~m and defend its Independence, ~t must be able to 
perform ~ts ~mportant functions efic~ently Thls 1s to 
a great degree a funct~on of havmg the resources -- 
access to the laws be~ng mterpreted, secretanal 
asslstance, a proper filmg and transrnlsslon system, 
and an expedrt~ous way of transm~tt~ng opmlons up 
and down the judlcial hierarchy L~tigants must be 
able to get therr cases heard and dec~ded w ~ t h ~ n  a 
reasonable time (SIX months to a year) A starved 
judiciary cannot turn out an excellent work product, 
and I ~ S  reputation wdl deterlorate In t h~s  rapidly 
changing world, judges also need the capaclty to 
keep up w~th legal and mterd~sc~plmary 
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developments through tra~ning opportun~ties after 
they are on the bench 

Lastly, they must reslst be~ng overwhelmed w~th  
more cases than they can handle well, espec~ally In 
the higher courts, e~ther some jurisdiction should be 
discret~onary (virtually the enore Supreme Court 
docket IS selected by the Court which takes only 80- 
90 cases a year from 5,000 apphcations), or they 
should develop two dockets - one in wh~ch cases can 
be dec~ded summar~ly on the bas~s of the documents, 
and the other after argument for more d~fficult cases 
A behmd-in-thewwork and fatigue-r~dden court IS 

not likely to do good work or command the respect 
of the populace 

C Entanglement with Polittcs 

lron~cally the most important cases, calling for the 
greatest degree of independence, are those involvmg 
nat~onal pollcies with great social, economic, or 
pol~t~cal importance In the Un~ted States they may 
end up with a court orderlng the Legislature to 
appropriate money to Improve prlsons or schools, or 
ordering the Chief Execut~ve to turn over all tapes of 
hu  Pres~dential conversatlons, or authonzing the 
press to publlsh papers the government has argued 
will endanger national securlty Although judges are 
inev~tably appomted m a pol~tical context, they must 
approach such tasks m a nonpolitical way and 
convlnce the country that their decisions are based on 
law, not polrtical or personal preference Once their 
dec~s~ons are made, the press IS all too l~kely to put a 
political label on them anyway Too many such 
encounters can envelop a court In a polit~cal mantle 
which hurts their independent stance m the eyes of 
the cltlzenry On the other hand, crit~cal 
const~tutional r~ghts are often Involved and must be 
glven their due 

court can resolve the dispute, or (3) any decis~on IS 

likely to dwde the country and brmg the courts Into 
d~srepute or make ~t seem the country n speaktng 
abroad with two volces The "polit~cal question" 
doctr~ne has always bothered scholars because ~t 
seems to coll~de w~th  Chief Just~ce Marshall's 
mandate that the duty of the court IS to say what the 
law IS Yet, ~t does prov~de a kind of safety valve for 
a court besleged with controversial questions of 
polit~cal Import whlch the pol~tical branches could 
better settle themselves 

D Emergency Except~ons and Spec~al 
Courts 

In some countries' constitut~ons there are 
"emergency exceptions" to const~tut~onal guarantees 
whlch effect~vely remove the power of the judlclary 
to monltor them In many countr~es m the past 
decades such "emergency" decrees have been 
renewed regularly unt~l the r~ghts themselves 
disappear The U S Constitution prov~des for the 
suspension of the wrlt of habeas corpus -- "bring the 
body to court" - only in cases of "rebellion or 
lnvaslon where public safety requires ~t " In fact 
such a suspension has only been exercised once - 
during the Civil War, and then the Supreme Court 
struck down the exercise as not In conformtty w~th  
the Constitution The day after Pearl Harbor, 
President Franklin Roosevelt imposed martial law on 
Hawaii, but two clv~lians tr~ed thereafier by a 
military court had their conv~ct~ons reversed by the 
Court There is equal danger In the use of "spec~al 
courts" to try h~ghly-placed officials or to try certarn 
grlevous crlmes agalnst the natlon In this highly 
charged area, the dangers of v~olating constitut~onal 
r~ghts IS greatest One of the risks to an Independent 
judlclary n ~ t s  d~splacement by other spec~al courts or 
emergency decrees suspend~ng ordlnary rights and 
judlclal processes 

Courts m some countries, ~ncluding the United 
States, have come up with a "pol~tical quest~on" 
doctrme wh~ch allows them to decline to decide a 
case where (1) its resolut~on has been committed by 
the Const~tution to another branch, I e , the manner m 
whlch the houses of Congress carry on thelr bus~ness, 
or (2) there are not manageable standards by which a 



RULE OF LAW NEWSLETTER SPRING 1997 

THE CONSTITUTIONAL COURT O F  
MONGOLIA GUARANTEES O F  ITS 
JUDICIAL INDEPENDENCE 
by J Byambqav 
Justlee of the Constztutional Court of Mongol~a 

Background 
Today, Mongol~a IS undergomg a histor~cally crucial 
per~od of democrat~c developments, reform and 
transition We adopted our new Constitut~on in 
1992 Mongol~a had had no Const~tut~onal Court 
unt~l then There were three levels of cr~minal and 
c ~ v d  courts w~th  the Supreme Court as one of them 

Bearmg m m~nd the need for an independent body 
obliged to exert supervision over the implementat~on 
of the Constttut~on, Sect~on 1 of Artlcle 64 of the 
Const~tution prov~des that "The Const~tut~onal Court 
(Tsets) shall be an organ exercising supreme 
supervision over the implementation of the 
Constitut~on, makmg judgments on the v~olat~on of 
~ t s  provmons, and resolvmg constitut~onal d~sputes 
It shall be the guarantee for the stnct observance of 
the Const~tut~on " F ~ v e  years have elapsed smce the 
establishment of the Const~tutional Court (Tsets) In 
1992, wh~ch represented the ~nst~tutional 
~mplementat~on of t h ~ s  const~tut~onal provwon 

Desp~te economlc hurdles on the road of trans~t~on, 
Mongoha has taken step by step a number of 
Important measures aimed at reforming the actlvlty 
and system ofjud~clary, m particular at ensuring 1ts 
mdependence A number of laws have been adopted 
as well However, due to the fact that some laws 
necessary for the Const~tut~onal Court are st111 under 
the considerat~on by Padlament, one has to recognize 

that the Const~tut~onal Court IS lagging behmd the 
courts deahng w~th  cr~minal and c~vd  cases 
As prov~ded for m the Const~tut~on, the 
Const~tut~onal Court or Tsets and ~ t s  members In the 
execution of ther dut~es, are subject only to the law, 
and are ~ndependent of any organnation, offic~als or 
any other ~nd~v~dua l  These r~ghts should be 
prov~ded for by the Const~tut~on and other laws under 
the Const~tutlon The Law on the Const~tutional 
Court of Mongoha adopted m 1992 regulates the 

domain of the Tsets, and represents an important 
legal guarantee for Its mdependent actlvlty as well 

Appomtment of Just~ces to the Court and 
Immun~ty from Prosecution 
The Const~tutional Court of Mongoha consists of 
nme just~ces Padlament, the Pres~dent and the 
Supreme Court nominate three members each, and 
Parllarnent (State Great Khural) appo~nts each for a 
term of SIX years The six year term IS an issue to be 
questioned m the future There a a need to focus 
more on the select~on, tramng and retralnlng of the 
justlces of the Constitut~onal Court Our successors 
shouId be n preparat~on today 

The Const~tut~onal Court and ~ t s  members do not 
represent any organlzatlons, officials or groups, 
moreover, the law str~ctly prohibits mterference or 
mfluence on their actlv~ty by any organlzatlons, 
officials or md~viduals 

The independence of the just~ces of the 
Const~tut~onal Court w~l l  greatly depend upon how 
the procedures of h ~ s  or her nomination, resignation, 
removal and transfer to other work are specified and 
~mplemented 

The State Great Khural may dec~de on the removal of 
ajustlce of the Const~tutional Court before h n  or her 
term of office explres ~f the Const~tutlonal Tsets 
dec~des to w~thdraw the ~nd~v~dua l  from office, 
provided a court finds that the justice comm~tted a 
crlrne or a serlous vlolatlon ofjudlclal ethlcs, as well 
as upon the ~nl t~a t~ve  by the nominating bod~es for 
the same reason 

It IS proh~bited by law to rel~eve a member of the 
Tsets, remove h ~ m  or her from office and transfer to 
other work other than on the bas~s of the expression 

of his or her own desire or because of health 
problems These c~rcumstances fac~l~tate dealing 
w~th such issues w~thout any outside pressure 

As provided by Article 5 of the Law on the 
Const~tutional Court, "A member of the Tsets cannot 
be arrested, detamed or put Into custody, mdicted for 
cnminal charges or subjected to adm~n~strative 
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charges by a court, except when he IS arrested whde 
committing a crlme or lf the facts of a crlme are 
obvlous, and hls dwelling, office and body shall not 
be searched or selzed and h a  documents and 
personal belong~ngs shall not be confiscated w~thout 
the permission of the Tsets " 

Budget of the Constitutional Court 
Another baslc precondition for the independence of 
the Const~tutional Court IS ~ t s  budget and the 
remuneratlon of the justices As provided for m the 
Law on the Constitut~onal Court, the State Great 
Khural of Mongoha determines the budget, 
remuneratlon fund and salary of the justices on the 
basis of a proposal by the Cha~rman of the Tsets 
The Constitut~onal Court IS entitled to determme the 
expendrture of its budget 

Despite such positwe measures, we are also 
experiencing a budget defic~t like other organmt~ons 
and offic~als in this period of economic difficulties In 
our country The rlghts of the justlces of the 
Const~tut~onal Court are restrrcted by law to the 
extent that they cannot engage In adm~nistrat~ve, 
polltlcal and commerc~al activities, or work as a trade 
union leader, and thelr pr~ncipal income IS limited to 
the~r salary I do not think that thls 1s wrong 
However, given this fact there should be greater 
concern for the lssues of thelr economlc security, 
penslon and welfare So far, little has been done m 
this respect 

The Tsets has a small support staff The Chalrman of 
the Tsets determmes the size of the staff within the 
budget approved by the State Great Khural 

Procedure for Findlng Acts and 
Declarmg Laws Unconst~tut~onal 
The Tsets receives applications from citizens, 
organizat~ons and offic~als, who have the right to 
submit applicat~ons by law, and considers all 
disputes, except those prohlblted by law, at its open 
sesslon The Tsets then renders a judgment on 
whether the Constitut~on was v~olated and gives 
recommendations to the organlzations and officials 
on the ellmination of the violations if necessary If 
the judgment submitted to Parliament is rejected, the 

grounds for rejection wrll be consrdered by a session 
of no fewer than seven justtces of the Constitutional 
Court At thls sesslon, a resolution shall be adopted 
which will become effective upon adoption 

Accordtng to the law, the Tsets makes a declsion by 
simple major~ty or unanimously Votes are taken in 
the consultation room and the tally of affirmative or 
negative votes cast by the justlces IS not made publlc 

Threats to the Independence of the 
Const~tut~onal Court 
Although there are a number of rules and regulat~ons 
concemlng the independence of the Tsets, we cannot 
say that we have completely succeeded at ensuring 
the independence of the judicial branch Today, not 
every provisron of a law 1s implemented in reallty 

As a result, there are threats and actlons agalnst the 
Independence of the judiciary It is groundless to 
thlnk that no efforts are made to persuade members 
of the Constitutional Court and other judges with 
generous benefits and compensation glven thelr 
insufficient remuneration and welfare guarantees as 
civil servants In add~tion to thn, such a situation 
forces those, who share this concern with me, to be 
susp~cious with or without cause, thus eroding their 
confidence Therefore, the social condlt~ons of the 
justlces of the Constitutional Court and other judges 
demand new ways of solution 

Due to the old stereotype of courts and judges, there 
IS a mistrust of the Tsets and other courts among 
certain parts of the population which believe that 
they represent certain organlzations or groups There 
IS a tendency by some groups to exert psychological 
pressure on the members of the Constitutional Court 
and other judges by launching propaganda through 
the mass med~a in order to man~pulate publ~c opmion 
during courts' revlew of disputes with an aim of 
ach~eving judgments in thew favor 

Selection of the rlght person to be appointed ajustice 
or a judge IS another important Issue People anxious 
for rewards and career are unl~kely to fa~rly decide a 
case In other words, the ultimate pressure for 
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judlcial independence should come from us, the 
judges 

THE CONSTITUTIONAL COURT O F  
THE KRYGYZ REPUBLIC 
by ChoIpon Bayekova 
Chzef Justzce of the Constztutzonal Court of the 
Kyrgyz Republzc 

The Const~tut~on of the Kyrgyz Republic 
The Const~tut~on of the Kyrgyz Repubhc 1s the 
fundamental law of the state, guaranteemg its 
constltut~onal order, the rlghts and freedoms of 
citizens, and the free and democrat~c development of 
soclety The Constitut~onal Court of the Kyrgyz 
Republ~c is charged w~th safeguarding the 
Constitutlon 

When Kyrgyzstan, on December 14, 1990, 
introduced amendments to ~ t s  Constitutlon and 
reorgan~zed its government and state apparatus, ~t 
was the first of all the former Soviet republics to do 
so In addltion to other changes, the Committee for 
Constitutional Supervis~on was abolished and the 
Constitut~onal Court of the Kyrgyz Republlc was 
established 

The old judlclal system and law enforcement 
apparatus, however, continued to funct~on The 
Jogorku Kenesh (Parliament) of the Republic created 
the Constltutlonal Commission headed by the 
Pres~dent Askar Akaev in order to draft a 
Const~tution for the sovereign Kyrgyz Republ~c 

A draft Const~tution was submitted to Parliament that 
envisaged a unified judlclal system under the 
authority of the Supreme Court The Court was to 
have authorlty over constitutronal questions through 
a Constltutlonal Chamber, which was to be a part of 
the Supreme Court In addmon, the draft 
contemplated the creatlon of a Commercial 
Colleg~um with~n the Supreme Court that would hear 
economlc disputes However, dur~ng parliamentary 
debates, Parllament rejected that plan, and the 
Constitution adopted on May 5,1993 provldes for a 
judrcial system composed of a Constltut~onal Court, 

a Supreme Court and a High Commercial Court, as 
well as courts of general junsd~ctlon 

The Court System In the Kyrgyz Republ~c 
The Const~tutlon delmeates the respective 
jurlsd~ctlons of the highest courts, assigning to the 
Constltutlonal Court the h~ghest judlclal authority for 
protectrng the Constitut~on, and to the Supreme Court 
the h~ghest judlclal authority over matters of clvll, 
crlm~nal and administrative law The High 
Commercial Court shall hear d~sputes of a 
commercial character arlsing between juridical 
entltles 

Justlces of the Constitutional Court shall be 
appointed for 15 years by both houses of Parliament 
upon nom~nation by the Pres~dent, while judges of 
the Supreme Court and the Supreme Commercial 
Court shall be appo~nted for 10 years by the 
Assembly of People's Representatwes (the upper 
house of Parllament) The procedure for appolntlng 
justlces to the Const~tutlonal Court is more complex 
than for the Supreme and the High Commercial 
Courts Judges of the lower courts are appointed by 
the President init~ally for three years, and for 
subsequent terms of seven years 

Junsdlct~on of the Const~tutional Court 
In December 1993, the Parhament passed the laws 
"On the Const~tut~onal Court of the Kyrgyz 
Repubhc," and "On the Procedure of the 
Const~tutional Court of the Kyrgyz Republic," thus 
creating the legal basls for the Constltut~onal Court 

In accordance wlth Art~cle 82 of the Constitution, the 
Const~tutional Court shall be the highest judlciai 
authorlty for protecting the Const~tut~on 

The powers of the Constltutlonal Court are 

1 To declare unconstrtutional laws and other legal 
acts that contradict the Const~tut~on, 

2 To hear disputes related to the appl~cat~on and 
lnterpretat~on of the Constitution, 

3 To Issue findlngs concerning the legitimacy of 
Presldent~al elections, 
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4 To issue findings concerning the dism~ssal of 
the Pres~dent, as well as of the justlces 
of the Const~tutional, Supreme and H~gh  
Commerc~al Courts, 

5 To approve cr~mmal proceed~ngs mstltuted 
agamtjudges of the lowest courts, 

6 To issue findlngs on amendments and revlslons 
to the Const~tution, 

7 To overturn decis~ons by local governments that 
contravene the Const~tution, 

8 To hear cases relating to the const~tutional r~ghts 
of clt~zens 

Courts, among others, may apply to the 
Constitutional Court on the foregoing matters (cf 
Sect~on 5 of Article 14 of the Law On the Procedure 
of the Constrtut~onal Court of the Kyrgyz Republic) 
Courts can apply to the Const~tutional Court In the 
form of a subm~ss~on regarding a constitut~onal law 

Effect of a Decis~on of the Court 
A decision of the Const~tut~onal Court of the Kyrgyz 
Republ~c is final and IS not subject to appeal 
Dec~slons and orders of the Const~tut~onal Court are 
binding on all state agencies, legal entdles, public 
servants and citlzens to whom they are addressed 

In the event that the Const~tut~onal Court determines 
that a law or regulat~on IS unconstitut~onal, that law 
or regulat~on becomes null and vo~d throughout the 
territory of the Kyrgyz Repubhc, as do all other laws 
or regulat~ons that are based on that law or 
regulat~on 

Separat~on of Powers 
It should be recogn~zed first and foremost that the 
Constitution clearly prov~des that authority on 
constitut~onal questions a to be a component of the 
more general judlcial powers that are exerc~sed by 
the Const~tutional Court, the Supreme Court and the 
H~gh Commercial Court This presumes a real 
separation of powers into three branches, where 
courts act as a check on and a counterbalance to the 
executive and legislative branches, thus creatlng the 
bas~s for the real protection of atizens' rights and 
freedoms m bu~ld~ng a rule of law state 

SPRING 1997 

THE ROLE OF THE CONSTITUTIONAL 
COUNCIL OF THE REPUBLIC OF 
KAZAKSTAN IN ENFORCING THE 
PRINCIPLE OF SEPARATION OF POWERS 
by V V Mamonov 
Member of the Constrtutronal Councrl of the Repubhe 
of Kazakstan 

Background 
Kazakstan recently celebrated the fifth anniversary of 
~ts state mdependence Historically, ~t a but a split 
second, a tlny speck of tlme, whlch n too short a 
period of time for creating a fundamentally new 
model of society It IS common knowledge that 
social processes evolve slowly A change In the 
social and pol~tical system and m social and personal 
values could take decades, if not hundreds of years 
At the same tlme, these last five years have been 
much more eventful than had been decades of the 
prevlous "measured" life 

The unprecedented fast pace of life along with a 
drast~c change in social guidelines, have resulted In a 
mult~tude of vanous, ~f not opposmg, oplnlons on the 
state of th~ngs in the Republic Pnmanly, the 
negative opinlons are a result of a prolonged 
economlc crisls which the country is golng through, 
as well as the decline In livmg standards and the 
qual~ty of hfe of most groups of the soclety Another 
factor IS the absence of "tang~ble" progress and the 
resultmg frustrations 

At the same t~me, ~t a worth mentioning the fact that 
tlie current situation in the Republic 1s not at all the 
result of economic and pol~tical decls~ons taken in 
recent years, desp~te the~r definite Impact The 
current s~tuat~on is a consequence of the collapse of a 
soc~al system, the disintegrat~on of the USSR, and the 
result of all subsequent events related to the 
emergence of statehood and new state pol~cy After 
the d~sintegration of the USSR, we had to start 
budding our statehood on the bas~s of the old legal 
system wh~ch was outdated and could not, therefore, 
serve as a bas~s for creating a state 

In th~s  connect~on, we took some unprecedented 
steps to shape the first generation of Independent 
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legislatrve acts, ~mperfect as they were, and to adopt 
the first Const~tut~on of a sovereign Kazakstan on 
January 28,1993 

However, as tlme passed a was becommg obv~ous 
that the governmental system we created was 
inadequate for resalvmg the mult~tude of quest~ons 
and problems that constantly arose In all areas of 
day-to-day l~fe  It finally became clear that the state 
system was bulk on the bass of Intractable confl~ct 
between the new Pres~dential form of governance and 
the old system of Sov~ets wh~ch brought all ~ t s  
previous faults into the new state 

All our previous experience burdened by Marx~st 
ideology evoked a strong lack of confidence In the 
Constitution, the law and the system of just~ce The 
state was proclarmed a tool of oppression and the 
Constitut~on -- a false regulator of relat~ons In 
society, whrle the law was viewed as serving the 
Interests of the rul~ng class 

This was not only a Kazakstani problem In one way 
or another, all the countrres of the Commonwealth of 
Independent States encountered it, w~th each state 
trymg to resolve ~t by its own means We succeeded 
m iesohng the problem peacefully by holdrng a 
popular referendum on the adopt~on of the new 
Const~tut~on on August 30, 1995 By domg th~s, we 
created a stable system of state author@ 
characterrzed by continu~ty, and capable of regulating 
and dlrectrng the soc~al development of our country 
In hrs address to the people of Kazakstan In October 
1996, Pres~dent Nursultan Nazarbayev stated that 
"the Constitution prov~des for the necessary 
arrangements to overcome social contrad~ctions, to 
bu~ld compromise m society and to ensure 
construct~ve cooperation between and among the 
branches of state authority At the same time, these 
arrangements need to be confirmed in our 
leg~slation " 

It is necessary to overcome the differences between 
the polrt~cal, leg~slatwe and governmental systems of 
Kazakstan, and the ~nternational practrce of 
governmental and legislat~ve regulat~on, glven the 

fact there are common rules for the functionmg of 
state and leg~slatne structures and arrangements 

At the same tlme, lrrespectlve ofthese common rules, 
any country wh~ch IS trylng to make a trans~t~on to 
the standards accepted in a rule of law state m the 
post-totalitanan period, w~l l  undoubtedly develop ~ t s  
own model of leg~slat~ve development based on the 
Const~tut~on and the specific characterrst~cs of the 
glven country 

Const~tut~onal Power as an Independent 
Branch of State Power 
It can be stated that w~th  the adoptron of the new 
Const~tut~on we broke away from the krngdom of 
legislative darkness and embarked on the road 
leading to the light of legislative culture A reflection 
of t h~s  breakthrough is the profound renewal of our 
legislatron (the C~vil Code, the Tax Code, laws on the 
use of land, mortgages, 011, etc ), the un~fication of 
the courts, the establrshment of separate lnvestigatrve 
bod~es, and accreditat~on ofjudges, and the creation 
of a law unrversity, a legal publishing house, and a 
legal newspaper as well as the emergence of private 
law schools Among changes rn the area of law one 
can also mentlon a gradual change In the th~nkmg of 
the people and In their relattons w~th each other 
Actually, one could describe the current situation rn 
Kazakstan as an attempt to restore the rule of law 

One should note, that a Constitut~on as an Important 
element cannot exlst w~thout other relevant factors 
such as leg~slatlve, pol~t~cal and social systems In 
t h~s  connection, the Constitut~on envisages an 
arrangement for mteract~on of different branches of 
authonty, which IS fundamentally d~fferent from the 
trad~t~onal technical separat~on of powers The 
Constitut~on of the Republ~c of Kazakstan prov~des 
for the funct~onrng of independent branches of 
author@ In the form of the const~tut~onal authonty 
and the pres~dent~al authority It IS clear that these 
are not analogous to the legdat~ve, executwe and 
judicial branches of authority 

As a rule, constitutional authority 1s not regarded as 
an independent branch, but rather wewed as a 
man~festat~on of the people's sovereignty -- directly 
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(through a referendum) or ~ndlrectly (through the 
operation of the judicial branch) The 1995 
Const~tution (see Section VI), however, vested the 
Const~tutional Counc~l wlth the funct~on of provld~ng 
official rnterpretations of const~tutlonal norms, as 
well as performing certain actions the essence of 
which is constitutional supervision (control) 
Therefore, const~tutional power in Kazakstan can be 
looked upon as an Independent branch of state 
power Together w~th  the president~al authority, it a 
part of the un~fied system of state power, as well as a 
component of the checks and balances system, and a 
most important mechanism of the interaction between 
branches of power themselves T h ~ s  concept IS 

embodled m the provisions of the Const~tut~on Itself 
0 . .  

The constitut~onal power has authorlty over the 
judicial branch as well Although ~t does not revlew 
court ruhngs in terms of them comphance w~th the 
Constitution, ~t can revlew the const~tut~onality of 
normative acts 

Therefore, I belleve ~t n not correct to descrlbe the 
dlvis~on of power as three branches of the same tree, 
prlmarlly because the constitut~onal and judlclal 
branches are Independent The former leans upon the 
idea of legallty and the spmt of the Const~tut~on, 
while the latter also addresses the spirlt of the 
Fundamental Law through the lnterpretatlon of the 
letter of the Constitut~on Thus, the Fundamental 
Law contalns a mechan~sm which allows ~t to 
translate lnto hfe the principles and norms of law, the 
rule of law state Given today's crrcumstances, it has 
been so far the only real Instrument of restructur~ng 
the society 

Four Models of Bod~es Carry~ng Out the 
Protection of the Const~tut~on 
International pract~ce offers d~fferent ways to 
approach the questlon of who must be responsible for 
const~tut~onal monitoring (superv~s~on) There are 
four types of models of the bodies wh~ch are 
obhgated to protect the Constitution Some states 
(the Un~ted States, Japan, etc ) make tt Incumbent on 
all the courts to monltor the comphance of laws w~th 
the Constltut~on In a second group of countr~es 

(Gumea, Cameroon, etc ), only the Supreme Court IS 

empowered to mon~tor the laws for comphance wlth 
the Const~tution In a thlrd group of countries 
(Germany, Russia, Austr~a, etc ), a spec~al body has 
been established --the Constitutional Court wh~ch 1s 
d~stinct from other judicial bodles Flnally, there are 
countr~es where const~tut~onal supervlslon is carrled 
out by special non-judrcial bodies (France, Algena, 
etc ) 

In the beglnnmg, the Republ~c of Kazakstan chose 
the third model - the Const~tut~onal Court which was 
created in July 1992 w~th  a relevant law being 
adopted the same year Later, when the 1993 
Constitution was adopted, lt was lncluded In the 
unified system of justice of the Republ~c Then, 
when a new Constitution was adopted in 1995, the 
fourth model was chosen - the Const~tut~onal 
Councd On December 29, 1995, the Pres~dent of 
Kazakstan Issued a decree wh~ch has the force of a 
const~tutional law "On the Constitut~onal Council of 
the Republ~c of Kazakstan " In accordance w~th  the 
new Constitut~on and the above-ment~oned 
president~al decree, the Const~tut~onal Counc~l IS 
respons~ble for ensuring the prlmacy of the 
Const~tut~on In the system of leg~slat~ve and 
regulatory acts Most of the authorlty of the 
Kazakstan Constltut~onal Counc~l, as set forth in 
Art~cle 72 of the Constitut~on of Kazakstan, IS a~med 
spec~fically at ensurlng the prlmacy of the 
Constitut~on in the system of current legal acts In the 
country l 

Accordlng to Sect~on 1 of Art~cle 74 of the 
Const~tut~on,  fa law or an lnternat~onal treaty is 
deemed to be in conflict w~th the Const~tut~on of the 
RepubI~c of Kazakstan, it cannot be s~gned or, 
accordingly, ratified and put lnto effect Sectton 2 of 
the same art~cle st~pulates that "laws and other 
regulat~ons deemed to be ~nfring~ng upon 
const~tut~onal human and civil r~ghts and freedoms 
shall be annulled and not appl~ed " 

It IS true, however, that when the Constltutlonal 
Council revlews petttlons under paragraphs 1-3, 
Sect~on 1 of Art~cle 72 of the Const~tution, ~t w~l l  
first have to determ~ne whether the contested act 
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(w~th the exception of laws) compl~es with the 
constitutronaI norms T h ~ s  is sometimes quite a 
compl~cated task The const~tutlonallty of actlon or 
inact~on of state bod~es or offic~als shall not be 
reuewed by the Constltutlonal Counc~l, which a 
different fiom the old const~tut~onal regulat~on This 
hnctlon wrll rest w ~ t h  the courts of general 
jur~sdictlon according to Sect~ons 1 and 2 of Article 
13 of the Const~tutlon, anyone has the r~ght  to be 
considered as a legal subject and to defend h ~ s  r~ghts 
and freedoms by all available lawful means, 
including necessary defense 

Everyone has the right to a defense of h ~ s  r~ghts and 
freedoms m court We have to potnt out, however, a 
certaln lapse in the above-mentioned Artlcle 72 
wh~ch relates to ensuring the primacy of the 
Const~tut~on in the current system of the laws of 
Kazakstan This lapse consists of the fact that the 
Const~tutional Counc~l has no right to review the 
comphance with the Constitut~on of presldenttal 
decrees having the force of a law in cases envisaged 
by Section 2 of Article 61 of the Constitution, as well 
as laws m the situation descr~bed In paragraph 4, 
Article 53 of the Constitution We wilI have to face 
these problems falrly soon In vlew of the fact that 
the process of mtroduclng amendments to the 
Constitution is quite complicated, and amending 
constitut~onal laws IS not much easier, the 
Constltutlonal Council will probably have to develop 
adequate concepts m thls area 

As yet, it remalns unclear who shall revlew the 
compliance of ordinary laws w~th const~tutional laws 
Th~s  was not env~saged by either the Constltut~on or 
the Pres~dential Decree "On the Constltut~onal 
Counc~l " Yet, constltut~onal laws also regulate 
const~tutional matters and In a certaln sense are part 
of the Const~tution It n poss~ble that the 
Constitut~onal Councll w~ l l  have to use the 
experience of the French Const~tut~onal Council 
whlch In the mld-1960s found a solution to the same 
problem by declaring ~tself competent to revlew the 
compliance of ordmary laws with organic laws whtch 
In France are the equivalent of our constttutional 
laws The Constitut~onal Counctl assumed that 
responsib~l~ty although the French Constitutlon d ~ d  
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not prov~de for t h ~ s  right to resolve matters relating to 
comphance of ord~nary laws with organic 
(constitut~onal) laws 

Const~tut~onal CounaI Ensures Implementat~on 
of the Separat~on of Powers 
The Constltut~onal Council ensures the 
lmplementat~on of the separation of powers wlth the 
help of the follow~ng mechanisms a) by carrylng out 
~ t s  review function, b) by submittmg to the President 
of the Republic regular information about its actlvlty 
which usually contalns not only the results of the 
work done by the Const~tutional Counc~l, but also 
specific proposals a~med at rmprovlng the operation 
of state bod~es and mstitutlons, and c) by submittmg 
an annual report to the Parhament 

PROCEDURAL ISSUES O F  
CONSTITUTIONAL ADJUDICATION 

CASE MANAGEMENT IN THE 
CONSTITUTIONAL COURT 
O F  THE RUSSIAN FEDERATION 
by G A GaaXrev 
Justrce of the Constrtutronal Court of the Russian 
Federatron 

Jur~sdiction of the Court 
Whether or not a spec~fic case falls w~thin the 
purvlew of the Russian Constitutional Court is 
pr~marily determ~ned by the nature of the legal 
relationship between the partles to the dispute whlch 
caused the case to be presented to the Const~tut~onal 
Court Thls relat~onship must have the character~stics 
of a const~tutlonal Issue The Constitut~onal Court 
cannot examlne every d~spute result~ng fiom a 
constitutional legal relationship since the Law on the 
Const~tut~onal Court (of 1994) establtshes that the 
Constttutional Court shall only examlne questions of 
law, I e , only questions of law fall w~thin the 
purvlew of the Const~tutional Court 

While engaged In const~tut~onal court proceedmgs, 
the Const~tut~onal Court shall refram from 
establishing and examintng facts ~n any cases where 
this task falls within the authority of other courts or 
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other bod~es Therefore, this provision of the Law 
restrlcts the authorrty of the Const~tut~onal Court by 
the author~ty of all other courts or bod~es 

Requ~rements for the Court to Rewew a Case 
For the Const~tuttonal Court to be able to examlne a 
request for revlew, the person makmg the request 
should sattsfy a number of requrements env~saged m 
the Constttut~on of the Russ~an Federat~on and n the 
Law on the Const~tut~onal Court The followtng are 
some of these requirements (a) the request should 
be duly filled out, (b) the request should fall w ~ t h ~ n  
the authonty of the Const~tut~onal Court, (c) the 
request should have an appropriate petitioner, and (d) 
the request should be admlss~ble for proceed~ngs 

Authority of the Courts 
The requirement that a case must fall w ~ t h ~ n  the 
author~ty of the Court enables the Court to draw a 
line between the cases that do fall w~thin its authority 
from the ones that can be exammed by other bod~es 
(for example, leg~slat~ve bod~es) In ~ t s  reject~on 
rul~ng dated June 15, 1995, it was determined that ~f 
leg~slat~on ~nvolves restrict~ng human r~ghts and 
freedoms and ~f the d~sputed questlon IS not In 
essence related to const~tut~onal questlons, then the 
Constitut~onal Court shall not examlne this questlon 
slnce ~t is the prerogative of leg~slat~ve bodies to deal 
w~th such questlons S~m~larly, a judgment dated 
June 16, 1995, states that the Const~tut~onal Court 
shall not have the author@ to examine questions 
related to a request to provide an offic~al 
lnterpretatlon of the Constitut~on In such deta~l that ~t 
would actually requlre the Constitut~onal Court to 
develop new legislat~ve norms 

Adm~ssrbdlty 
The mnterpretatlon of norms related to 
'Ladm~ss~b~l~ty," as establ~shed In the Constltut~on and 
m the Law on the Const~tut~onal Court, a very 
Important for determmng the spec~fic cases the 
Const~tut~onal Court has to deal w~th An analys~s of 
the work conducted by the Const~tut~onal Court In 
1995-1997 shows that the Court has created certain 
obstacles for the so-called political bod~es by 
lnterpretmg the Law on the Constltut~onal Court m a 
part~cular way However, w~th  respect to the 

const~tut~onal complalnts of c~t~zens, the Court 
restrlcts ~ t s  dtscret~onary authonty related to 
admtttmg complalnts for revrew Thus, the 
Const~tut~onal Court has made ~t absolutely clear that 
~t prefers to revlew complaints submitted by 
~nd~vtduals as opposed to complalnts presented by 
pol~t~cal bod~es 

Several examples can be c~ted to corroborate t h~s  
conclus~on Thus, n response to requests of pol~tical 
bod~es to prowde offic~al mterpretat~ons of certa~n 
clauses of the Const~tut~on, the Const~tutional Court 
developed a system of a h l s s ~ b ~ l ~ t y  rules In the case 
of a request subm~tted by the Pres~dent and the 
Federation Council (or Senate) regard~ng the 
lnterpretatlon of Art~cle 96 of the Const~tution wh~ch 
contalns provlslons related to establish~ng the Senate 
(the questlon was whether the people should elect 
Senate members or whether the Senate should be 
formed on the bass of the ex offic~o pnnc~ple), the 
Constitut~onal Court Issued a ruling m which a 
decl~ned to examlne the questlon In the same mlmg, 
the Const~tut~onal Court put forward the rule of 
subsidiary relat~onsh~p, wh~ch means that the 
Const~tut~onal Court shall only prov~de abstract 
mterpretatlon of the Const~tut~on ~f ~t a ~mposs~ble to 
understand the meanlng of a constltut~onal norm 
w~thm the spec~fic context shaping thls norm 

The Const~tut~onal Court also developed the rule of 
admlss~bll~ty from Art~cle 36 of the Law on the 
Const~tutional Court whlch Includes a provlslon "on 
newly dmovered uncertamty whether or not a law 
conforms to the Constltut~on of Russ~a " In its rul~ng 
dated December 28, 1995, the Const~tut~onal Court 
stated that when tryrng to determme whether or not to 
adm~t the request of a state body for review, ~t shall 
be obligated to ensure that there s Indeed an 
amb~gu~ty In the provlslons of the leglslatwe act 
under d~spute or whether t h ~ s  only appears to be the 
case w~th references to a relevant art~cle of the 
Constitut~on thereby being unfounded and arb~trary 

F~guratnely speakmg, w~th  regard to the rules of 
admlss~bd~ty, the Constitut~onal Court establ~shes a 
"narrow-gauge net" for political bod~es, while 
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allowing a "broad-gauge net" for requests by 
individuals 

In the cases where private entitles (both cit~zens and 
legal entitles) file a request to the Constitutional 
Court, it should be kept m mind that, unllke the 
s~tuatlon wlth regard to pol~t~cal bod~es, Art~cle 46 of 
the Russian Constitut~on extends the right of court 
protection to them 

The Const~tut~onal Court Interprets the Constitution 
and the Law on the Const~tut~onal Court in a way that 
ensures that private entlties wlIl be provided w~th  the 
most favorable cond~t~ons in the course of exam~nmg 
constitutional complaints 

A Fundamental Procedural Spht 
The Const~tutional Court clar~fied In great detail the 
concept of "the law that was applied or the law to be 
apphed" in Article 125 of Section 4 of the 
Constitut~on and Article 97 of the Law on the 
Const~tutional Court T h ~ s  question was spec~fically 
d~scussed at the plenary session of the Const~tut~onal 
Court on February 19,1996 The justices were 
sharply div~ded on the question 

Some tended to think that a citizen's complaint to the 
Constitutional Court should be permitted lf the law 
was appl~ed by any author~zed body (among such 
leg~slat~ve acts are a directwe on lay~ng off an 
employee, a refusal to reglster an ~nd~vidual at the 
location of h u  residence, an order decomm~ssion~ng 
an individual from mil~tary service, etc ) In other 
words, these particular justlces,*the author of this 
art~cle included, hold that the applicat~on of laws 
means that laws are appl~ed by different enforcement 
bodies 

The second school of thought malntams that the 
Const~tutional Court should only accept a complaint 
for review if the relevant act was appealed in a 
general court of law which, for t h~s  purpose, should 
be viewed as an enforcement body in the strict sense 
of the term 

FACT FINDING IN THE CONSTITUTIONAL 
COURT OF THE KYRGYZ REPUBLIC 
By S S Satybekov 
Justrce of the Constrtutronal Court of the Kyrgyz 
Republic 

After the Kyrgyz Republ~c gamed sovereignty and 
independence as a result of the d~s~ntegration of the 
former Soviet Un~on, it became obv~ous that the task 
of bullding a rule of law state required the supremacy 
of the fundamental law, including the establishment 
of a body that would act as a guarantor of the 
Constitution and its prov~sions The Const~tut~onal 
Court of the Kyrgyz Republ~c was created exactly for 
t h~s  purpose 

Independence of the Court and the 
Fmdlng of Facts 
The Constitut~onal Court of the Kyrgyz Republ~c as a 
special supreme judicial body entrusted w~th the 
protectlon of the Const~tut~on, functions 
independently It executes judrcial authority on the 
basis of the Const~tut~onal Court proceedings 

Such a status of the Constitutional Court IS required 
for effectwe protection of the foundations of the 
constltut~onal system, and constitutional human 
r~ghts and freedoms, as well as for uphold~ng the 
supremacy and dlrect authority of the Constltut~on 
According to Article 2 of the Law "On the Procedure 
of the Constitut~onal Court in the Kyrgyz Republic," 
"The follow~ng goals are establ~shed for 
constitutional court proceedmgs a comprehenswe, 
thorough and objectlve cons~deration of cases related 
to the protectlon of the Constitution of the Kyrgyz 
Republic in order to establish the supremacy of the 
Constitut~on of the Kyrgyz Republic and ensure 
constitut~onal legality " 

These goals can only be met by establ~shmg the 
mater~al facts for each case under cons~deration It IS 

exactly for t h~s  reason that the Law on the 
Const~tut~onal Court Procedure states that 

The decwons of the Constitutional Court shall 
be legal and justified Dec~s~ons can only be 
justltied if they contam all relevant facts related 

I6 
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to the case which were established m court 
sessions, and ~f the conclus~ons are substant~ated 
w~th  sufficient proof, 

Each party should be obhged to prov~de 
ev~dence, and to prove the facts that are the basis 
for its demands and daagreement, 

The petit~onrng party should prov~de the facts 
whrch are the bas~s of ~ t s  demands at the tlme of 
presentmg ~ t s  petit~on, as well as proof 
substant~atmg the facts, 

Part~es shall present specific justlficat~on of their 
posltlons In relation to the const~tutionality of a 
legslatwe act or the conduct of an offic~al, 

A copy of the text of the leglslat~ve act which is 
bemg contested in terms of ~ t s  constitut~onal~ty 
shall be provlded by the mterested party, 

The justices shall have the right to demand the 
necessary materials related to the case or other 
information, as well as to question the partles 
and officds, determine the scope of witnesses, 
speclal~sts and experts, and to take other 
measures In order to arrlve at a justified dec~s~on 
on the case, whlch can only occur ~f the Court 
establishes the facts 

The procedure for cons~der~ng cases m Court and 
resolvlng questions by the Court were also 
determmed with this goal m m~nd 

Though ~t 1s mandatory to establish legally essenttal 
facts for each case m any event, the questions falling 
within the scope of author@ of the Court may be 
d~fferent depend~ng on the manner of substant~at~on, 
the subject, and the content of the cases 

The specific type of cases may determ~ne the 
nature of factual evidence requ~red This requires a 
differentiated approach to establ~sh~ng facts 
depend~ng on the character~st~cs of each case m order 
to determine the truth and make a justified decision 

Const~tut~onaI Court sesslons are a distmct type of 
court proceed~ngs Wh~le they funct~on much hke 
c~vd, cnmrnal, arb~trat~on and adm~nistrat~ve 
proceed~ngs, the Const~tut~onal Court sesslon 
~ncludes a number of spec~fic features related to the 
content of the proceed~ngs concerning the criter~a for 
examlnlng leg~slatwe acts and other mater~als 
necessary for establish~ng facts 

The Constitutional Court has a spec~fic junsdlct~on 
It may only determ~ne the "const~tutionality" of 
leg~slattve acts, I e , ensure thelr conform~ty with the 
Const~tution, and examme questrons of law, whereas 
the courts of general jur~sdictlon apply Iaw to resolve 
the essence of a d~spute 

Complete Record Necessary to Determ~ne Cases 
For the Const~tutlonal Court to be effective In 
establishmg facts, the followmg factors should be 
borne m mmd 

The factual and evidentmy materials should be 
complete and comprehensive at the tlme when 
the subjects submlt their case to the Court, In 
accordance with the law, 

The case should be duly prepared for court 
proceedings m which the justices will act as fact- 
finders to establ~sh the nature of conflict of law, 
clarify the facts, and determtne the requ~red 
evidence whrch would prove the existence or 
non-exf ence of these facts, 

All the questions rased dur~ng the Court sesslon 
should be thoroughly ~nvestrgated m strict 
accordance w~th  the law and the circumstances 
of specfic cases 

Process of Estabhshmg Facts 
The process of establish~ng facts is carrled out by a 
group of at least seven justlces of the Constitut~onal 
Court If requ~red, scholars and practit~oners may be 
asked to partlclpate m Constttut~onal Court 
proceedtngs as speclalists and experts in order to 
assist the Court with invaluable assistance m 
establish~ng the required facts 
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MEDIA AND PUBLIC RELATIONS O F  THE 
CONSTITUTIONAL COUNCIL 
OF KAZAKSTAN 
by Yurrr Kfm 
Charrman of the Const~tutmal Councrl of the 
Republrc of Kazakstan 

Media and Publlc Relations 
The adoptlon of the new Constaution and the 
renovation of the entlre system of law brought to llfe 
a type of organizational activities which can be called 
the basic legal education of the public and the 
mtroduction of law Into socletal relationships The 
Ideas and principles embodied m the Constitutlon 
wlll not be embraced automatically For the 
Constitutlon to be able to demonstrate its profound 
depth and content, we need to constantly work to 
explaln In detail its major provisions Knowledge of 
the provisions of the Constitution and its fidfillment 
m everyday llfe by all citlzens is a major step towards 
the creatton of a rule of law state In tha connection, 
the medla and publtc relat~ons of the Constituttonal 
Councll assume a major Importance 

These activitles are carried out m several areas 
However, the main area of activity for the 
Constitutional Council IS the explanation and 
clar~ficatlon of the provisions of the Constitutlon 
Along with this obligation, especially during the first 
stage of activitles of the Constitutional Council as the 
state body responsible for the prlmacy of the 
Constitution of the Republic throughout ~ts territory, 
considerable effort a belng made to explain and 
clarify the authority of the Constltutional Council and 
its role in providing const~tutional law and order In 
the Republic 

The first press conference held by the Constltutional 
Councll in July, 1996 attracted a number of media 
representat~ves The major issue whlch the 
representatives of the radto and television networks 
and the press raised was the question of the activities 
of the Constitut~onal Councll m the area of protectmg 
human rlghts and freedoms in general and the 
individual rights and freedoms of citizens It was the 
Constitutional Council's first opportunity to explain 
the nature of its authority In the first year since the 

establishment of the Constitutional Council, the 
media have ra~sed thls questlon many times The 
med~a are hkely to rase not only Issues of authority, 
but also the question of the Constitutional Council's 
role in ensuring const~tutronal law and order 

The development of a clvll soclety and of the 
statehood of Kazakstan n an impossible task wlthout 
a good understanding by cltlzens and clvd servants at 
all levels of the polity of the requirements of the law, 
and the necessity to fulfill the law Therefore, at this 
point the Constitut~onal Council regards this as the 
major task m its media and publlc relations actlvltles 

Principles Guiding Communicat~ons 
In communicating wlth the press and the public, the 
Constitut~onal Council proceeds from an approach 
wh~ch does not view the state as being superior to the 
interests of the citizens and their needs, but rather 
accepts a certain balance of Interests wlthout 
elevating state concerns above the Interests of the 
citizens 

The development of a democratic society first and 
foremost means that the authorities shall be 
accessible to the public The Constitution of the 
Republlc of Kazakstan envlslons and guarantees the 
power of the people and their human and c1v11 rights 
and freedoms In this connection, information about 
law will help overcome the low level of "legal 
culture" in the soaety, a contempt for law that has 
dominated soclety for many decades, as well as help 
overcome the negatlve perception of the law which 
has emerged m our time 

The legal acts whlch regulate the actlvltles of the 
Constltut~onal Councll do not encompass a 
mechanism underpinning the relations of the 
Constitut~onal Councll of the Republic wlth the 
media and the publlc At this polnt, the press w the 
Instrument through whlch these relations are carried 
out That a why work~ng with the press glves the 
Constitut~onal Council an opportunity to shape the 
legal vlews of citizens Publication of relevant 
materials In the press help the Constitutlonal Councll 
guide the legal education of the public and ensure 
feedback 
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Access to Informat~on from the 
Const~tut~onal Counc~l 
The hallmark of a democrat~c soc~ety 1s openness and 
easy access to mformat~on In Sect~on 2 of Art~cle 20 
of the Constltut~on of the Republ~c of Kazakstan, ~t IS 

establlshed that everyone shall have the right to 
obtam and dlstrlbute ~nformatlon by means of any 
method not prohlb~ted by law Informatron 1s an 
Important means of malntaln~ng communlcatlon with 
the publ~c, soclety as a whole, and the pol~tlcal and 
legal ~nst~tut~ons of the state Article 23 of the Law 
of the Republ~c of Kazakstan "On the Press and 
Other Mass Medla" establlshed that the clt~zens shall 
have the right to promptly obta~n through the medla 
rehable mformat~on about the activrt~es of state 
bod~es, public assoclatrons, pol~t~cal partles and 
government officials 

Comment~ng on Pendtng Cases 
Declslons taken by the Constrtut~onal Counc~l must 
be publ~shed In the press From tlme to t~me, these 
dec~srons will be forwarded to relevant state bodres 
and offic~als In accordance wlth the procedure set 
forth In the Rules of Procedure of the Constltut~onal 
Counc~l On numerous occaslons, the vlews of the 
Const~tutlonal Council w~th regard to current 
developments m the Republlc have been pubhshed 
by the press The questlon then arlses about the 
poss~brl~ty of a member of the Const~tut~onal Councd 
commentmg, m the press or other medra, about a case 
accepted for const~tutlonal conslderat~on at the time 
that ~t a under review 

In Sect~on 3 of Artlcle 1 1 of the Decree s f  the 
Pres~dent of the Republ~c of Kazakstan "On the 
Constltut~onal Councll of the Repubhc of Kazakstan" 
(wh~ch has the status of a constltut~onal law), ~t IS 

stated that no one shall have the right to seek, and 
ne~ther the Chauman nor the Const~tut~onal Council 
members shall have the r~ght to offer, except at a 
meetmg of the Const~tut~onal Counc~l, any advlce or 
consultation w~th  regard to questrons that are the 
subject of revlew by the Const~tutional Counc~l, 
before a final dec~sion 1s taken on these questions 
Gwen t h ~ s  rule, ~t would be unreasonable to accuse 
the Const~tutlonal Councrl of be~ng too secret~ve 
The publ~c IS always aware of actlv~t~es of the 

Const~tut~onal Councll Also, before a final dec~s~on 
IS reached by the Const~tutional Councll, the 
quest~ons before the Council have usually been 
w~dely discussed m the medla 

Forms of Commun~cat~ons 
In commun~catmg w~th  the public, the Const~tut~onal 
Counc~l uses different methods If one were to 
analyze all the publ~catlons of the Const~tutlonal 
Counc~l's members and ~ t s  staff, one could ~dent~fy 
as the mam subjects (a) providmg ~nformat~on, (b) 
clar~fying provlslons of the Constltut~on, and (c) 
d~scuss~ng speclfic problems On numerous 
occaslons, the press has caned mtervlews wlth the 
Const~tutronal Councrl members 

The Chalrman and the Const~tut~onal Counc~I 
members may engage m teachmg, research or other 
creative actlvltles (Sectlon 4 of Art~cle 71 of the 
Constltut~on) The~r actwrtles In provrdmg the publ~c 
w~th the knowledge of law w~l l  be judged a success 
when the populat~on brought up on ~deas of a post- 
communist soc~ety has embraced the law More 
importantly, success wlll only be ach~eved if the state 
does ~ t s  utmost to help educate the young generation 
of the country about thew rlghts and how to seek the 
fulfillment of these r~ghts m all areas of hfe Indeed, 
w~thout knowlng ther rlghts and w~thout seeking 
thelr fulfillment, the young generation of Kazakstan 
will not succeed In bu~ldlng a true rule of law state 

In order to ralse legal awareness, to provlde 
rnformatlon on the law and to strengthen the 
constrtut~onal legality m the country, the Chalrman 
and other Const~tutional Councd members have 
spoken on numerous occaslons before undergraduate 
law students and practlc~ng lawyers, as well as at 
scholarly conferences where they d~scussed questions 
about prov~drng a soc~al safety net m Kazakstan 

Address to Parl~ament 
In terms of the Const~tutlonal Counc~l's 
communlcatlons wrth the publlc, particular stress 
should be la~d on ~ts address to the Parhament of the 
Republ~c of Kazakstan The Const~tutlonal Councrl 
1s authorized to forward an annual message on the 
state of constrtutronal legal~ty m the Republic to the 
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Parliament, whlch has acqu~red the status of a 
leg~timate democratic popular assembly T h ~ s  special 
document n a kmd of collect~ve report to the 
supreme representatwe body of the Republ~c of 
Kazakstan entrusted with law-makmg functions 

economrc matters, the judlclal precedents of the 
Polish Tr~bunal take the position that responsibility 
for the cho~ce of good solutions ts incumbent upon 
Parliament, and that the judicral branch should not 
Intervene except in cases of flagrant violation of the 
Constltutlon 

HUMAN RIGHTS BEFORE 
CONSTITUTIONAL TRIBUNALS 

THE POLISH CONSTITUTIONAL TRIBUNAL 
AND THE MARKET ECONOMY IN THE 
TRANSITIONAL PERIOD 
by Leclr Garlrckt 
Member of the PoIrslr Coizshfufioiral Tnburral 

Economic Cases Represent Majority 
of Cases Before Tr~bunal  
It u obvious that the transformation of the 
communist economy to a market economy requlres 
almost total mod~fication of the legal system, and 
that, mescapably, also lnvolves the Constrtutional 
Trlbunal Nor should we forget that these changes, 
wh~le taking place In an orderly fashion, are 
nonetheless revolutionary, whlch 1mp11es among 
other things, the necessity for settling accounts of a 
burdened past with a negative balance F~nally, let us 
remember that economlc changes entall serlous social 
costs unemployment, crises of public finances, and 
reduct~on of the government's potential to grant 
social security and welfare benefits All this gives 
rise to all kinds of tensions, political and socd ,  
which often take a litigious form before the 
Constitutional Tr~bunal of Poland 

Cases concerned with social and economlc 
regulations are most frequently referred to the Polish 
Constitut~onal Tr~bunal, while those having to do 
w~th ~ndlvidual freedoms or "classic" pol~tics remain 
dec~dedly m the background From all the r~ch  
judicial practlce of the Tr~bunal, I have chosen 
several examples concerning economlc freedom, 
privatization and nationalization, as well as 
legislat~on relevant to social security and welfare 
benefits 

As a point of departure, in regard to soc~al or 

Cases where social or economlc rulings are declared 
unconst~tutional by reason of the solutions they offer 
are rare On the other hand, the Tribunal appears to 
be cons~stent in requiring that the standards of good 
leg~slat~on be respected m the implementation of 
these rules 

Therefore, laws becommg operatwe with retroactive 
appl~cabll~ty wlthout allowing the Intended recipients 
a reasonable time to adjust to the new provisrons are 
almost always declared unconst~tut~onal The 
Tribunal deems that the new ruhngs should not 
surprise those for whom they were Intended, wh~ch 1s 
particularly important for economrc activity 
(Decuion of 18 October 1994, K 2/ 94) 

Economrc Freedoms 
At the present time, the principle of economrc 
freedom 1s guaranteed by Article 6 of the 
Const~tut~onal Provisions of 1992 Elsewhere, it IS 

specified that thls freedom "may not be limited 
except by means of the law " In other words, the 
Constitution does not grant absolute freedom to the 
free economy Or~ginally, the Constitutional 
Tr~bunal adopted a formal criterion In stating that 
Art~cle 6 merely ~mplied that a provision on 
interfering m economlc freedom should be included 
In the laws a 

Little by l~ttle, however, the Tr~bunal began to 
discover other effects of Art~cle 6 and to recognize 
that even though restrictions on freedom of economic 
activity might be prov~ded for by parliamentary law, 
~t still was necessary for these restactions to be based 
on "rat~onal considerations" (Decision of 17 
December 199 1, U 21 9 1) Further, such restrictions 
should be of a "character which n justified m 
substance" (Decis~on of 20 August 1992, K 41 92), 
and they should not undermine the "essential 
substance" of this freedom (Interpretat~on of 2 June 
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In 1995, these rather general statements were 
reconnected with the principle of proportionality 
which the Trrbunal "relocated" m the general clause 
on the "Democratrc State Ruled by Law" (Article 1 of 
the Constitutronal Provrsions) Restrrctrons on 
economic freedom should therefore be 
"commensurate" with the goal envisaged by the 
legislator (Decision of 4 Apr~l, K 101 94), and are 
admissrble only as an "essentral measure" (Decrsron 
of 26 Apnl1994, K 1 1 / 94) 

P rwa tmt~on  
The problems inherent m the transformation of 
property are expressed in former communrst 
countries by the legal provisrons havmg to do w~th 
reprivatlzation (restitut~on to former owners of 
propertres from whom the State had taken them 
away), privatrzatlon (a change of ownershrp, or the 
transfer of State-owned properties to prlvate owners), 
and nationalizat~on (the forced transfer of prwate 
property to the State) In Poland, laws on 
reprrvatization have not yet been adopted Also, the 
Const~tutronal Tribunal has not fam~l~arized rtself in 
depth w~th  these questrons 

In dealrng wrth the questlon of prrvatization 
(Decisron of 3 September 1996, K 101 96), the 
Tribunal states that neither the Const~tutron nor any 
legal transactron Imposes on the State the obligatron 
of general privatrzation, intended as a change of 
ownership of propertres by the government to the 
benefit of prrvate mdrviduals It is up to Parlrament 
to make decisions on this matter, and to choose one 
of the possible alternatives of general privatization 
But, if parliament rules that rt IS necessary to proceed 
to general prlvatrzation, and  fit has chosen an 
alternatrve, this procedure must legally comply with 
all constitutronal standards, values and pr~nc~ples 

Therefore, it IS necessary to respect the pr~nc~ple of 
equal protection under the law If parliament dec~des 
that one of the forms of prrvat~zation consists in the 
transfer of vouchers to all citrzens, ~t is unacceptable 
to exclude the homeless from this process (Decrsron 
of 3 September 1996) It n also necessary to respect 

the princrple of separat~on of powers, which states 
that the current implementation of prrvatizatron 
should be a funct~on of the Government and of the 
various m~nistries The Tribunal, however, declared 
unconstitutional those provisrons of the law whrch 
gave the Parlrament the rrght to author~ze the 
pnvatrzation of special categories of propertres 
(Decision of 22 November 1995, K 191 95) The new 
law on prrvatrzatron was rescinded 

In regard to nationalmtion, ~t mlght seem that rt 
would not be acceptable in a market economy 
However, we must not forget the different srtuatlons 
inher~ted from the communrst era which, for varlous 
reasons, must be "readjusted" by the democrat~c 
legrslator In Poland, that clearly concerns propert~es 
left by the Communist Party (which was d~ssolved, 
let us not forget, at the beg~nnmg of 1990) 

A year later, the law natronaliz~ng the properties of 
the former Commun~st Party went ~nto effect, 
declarmg at the same time null and vo~d all the 
transactions occurr~ng after August 1989 wh~ch 
m~ght have had as their objectrve the lessenmg of the 
Party's patrimony Thls law was contested before the 
Const~tutional Tribunal which found it in conformity 
w~th the Constitution (Decis~on of 25 February 1992, 
K 31 91), a decision based on, among others, the 
principle of soc~al justice Thrs pnncrple permits 
special dispensations on the general constitutional 
rules on protection of property (and, among other 
thmgs, outlaws exproprratron wrthout compensatron), 
and also supports the rule of non-retroactivity 

Socral Benefits 
One of the most Important problems of the change- 
over rs the restructuring of welfare benefits, which 
were h~ghly developed under the precedmg 
government Given the present general financial 
c r m ,  the reductron of these benefits is indrcated, 
which in practlce means "savmgs" made by 
readjustmg pensions m keepog with mflatlon It IS 

the same wrth the evolutron of the rulrng on 
remuneration of employees In the area known as 
budgetary, for example, the public health servlce, 
teachers, etc 
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The position of the Constitutional Tribunal is 
particularly complex, because In Poland, the former 
constitutional provistons on social welfare remain m 
force These were very generous, but they were 
created at a time when constitutional norms were not 
taken seriously Applied in totality in our tlmes, they 
would unbalance the budget, and the Tribunal cannot 
ignore this danger m its legal decision-maktng Since 
the trade unions are powefil, almost every rulmg in 
regard to social benefits is challenged before the 
Tribunal These matters represent the most 
politically important sector of jurisprudence 

In a general way, the Tribunal considers that 
Parliament has freedom of choice on the most 
significant rules regardtng salary, annuities and 
retirement pensions It a not tncumbent upon the 
Trrbunal to evaluate m depth the proposed solutions, 
any more than the legislators answer to the electorate 
on the appropriateness of their chotce (Decisions of 
20 November 1995, K 23/ 95, and of 16 July 1996, K 
8/96) However, thts reservation on the part of the 
Trlbunal creates doubts and controversies among the 
justices Certain ones among them consider and 
discuss in their d~ssenting oplnions that the phrase 
"Poland puts principles of social just~ce into 
action" (Article 1 of the Constitutional Provisions), 
permits checking on the social welfare regulations 
From thls point of view, tn a case where new 
legtslation unjustly treats certaln social groups, for 
example those entltled to varlous pensions, the law 
could be declared unconstitut~onal 

However, I emphasize once again that the majority of 
judges are Inclined to give the legislator a great deal 
of freedom tn determtntng the content of the new 
social welfare rulings But at the same time, In order 
to act m some way as a counterbalance to this 
posttion, the Tribunal attaches great importance to 
the principles of good legislation, flowing from the 
constitutional clause proclaiming "a democratic state 
ruled by law " Also, tt may be inadmissible for the 
new rules to be enforced retroactively In 
emphasizing thts argument, the Tribunal declared, in 
its Decision of 1 1 February 1992, K 14/ 91, the 
unconstitutionality of the retirement pension reform 
of 1991, the pensioners are still waiting for the 

payments whtch are due them Also inadmisstble IS 

the implementation of new regulations without a 
period of practical adjustment, and therefore without 
an appropriate vacatro legis (legal term meanlng 
exemption from the law) 

The judiclal practtce of the Polish Constituttonal 
Tribunal has therefore formulated numerous tests and 
criteria which the new legislattve rules should take 
into constderation in regard to social matters They 
are not applted tn a very dynamic way, but several 
decisions declaring the unconstitutionality of 
legdatton of intense political Interest can be noted 

THE CONSTITUTIONAL COURT (TSETS) 
AND HUMAN RIGHTS 
by Galdandgiin Sovd 
Chref Justrce of rhe Mongolian Constitutional Court 

Adoption of the Constitution in Mongolia 
Although Mongolia has a more than two millennium 
history of statehood, the issues of the Constitutional 
Court and human rights have been formulated only in 
the new Constitution of Mongolia adopted as recently 
as 1992 Due to the medieval form of state structure 
which lasted until 1921, there had been no 
constitutton tn the country 

The people's revolution of 1921, hberating Mongolia 
from the invasion of the Chinese military and the 
White Russians, resulted in the restoration of national 
sovereignty The nation adopted for the first tlme in 
tts history a Constitution I 1924 The republican 
form of a state was introduced Stnce that time, 
Mongolia has adopted successor constitutions m 
1940 and 1960 Those were socialist-type 
constituttons dictated by the international communist 
organtzation, the Comintern, and modeled on the 
USSR 

There is no need to explatn the reason why there was 
no place for a constdutional court or human rghts tn 
the legislation of the medieval pertod or in the era of 
the communist experiment 



RULE OF LAW NEWSLETTER SPRING 1997 

Role of the Const~tutlonal Court of Mongolia In 
Protect~ng Human R~ghts 
As provided In Article 64 of the Const~tution of 
1992, the Const~tut~onal Court of Mongoha 1s the 
body wh~ch exercises the supreme supervlsron over 
~mplementat~on of the Constitut~on, makes decisions 
on constitut~onal disputes, and serves as the guarantor 
of strict observance of the Constitution 

Articles 14 through 19 of Chapter Two of the 
Const~tutlon legltim~zed human r~ghts and freedoms 
Therefore, one of the baslc functions of the supreme 
supervision of the Constltutlonal Court of Mongoha 
IS the issue of human rights and freedoms 

Add~tional Important and wlde-ranging issues that 
link the activity of the Constitut~onal Court wlth 
human rlghts are the provlslons of Artlcle 10, 
Sections 1 and 2, whlch state that Mongoha shall 
adhere to the universally recognized norms and 
prlnclples of mternational law and fulfill m good 
falth its obhgations under mternat~onal treatles to 
which it is a party Section 3 ofthe same Article 
states "the mternational treatles to whlch Mongoha u 
a party shall become effectwe as domestlc legislation 
upon the entry Into force of the laws on their 
ratification or accession " 

Mongolia has ratified the internat~onal covenants on 
economic, soc~al and cultural rtghts, as well as on 
c ~ v ~ l  and political rlghts approved by UN, and their 
facultative protocols as well as many other 
documents on human rrghts 

f 
The legal bass for ensuring human rights by the 
Constitutional Court of Mongoha is the Constitut~on, 
In particular the above ment~oned provisions which 
define the subjects of ~ t s  activities in the field of 
human rights 

Jurisdtct~on to Consider Human Rights Quest~ons 
The next point IS the determ~nat~on of the sphere of 
human rights or how and from whom human r~ghts 
shall be protected by the Constitut~onal Court 

The response to thls questlon leads back to the 
provlslons of the Const~tut~on definlng the 
jurisd~ction and subjects of the Constitutional Court 

Art~cle 66, Sectlon 2 of the Constltutlon defines 
disputes under the jur~sd~ction of the Constltutlonal 
Court as a breach of the Constltutron by acts of 
hlgher state organs as well as contravention of the 
Const~tution by senior state offic~als 

Other Inst~tuttons Protecting Human R~ghts  
V~olations of human r~ghts by the aforementioned 
acts and officials should be supervised and dec~ded 
by the relevant government lnstitutlons w~thin their 
powers as vested by law Thus, the Constitut~onal 
Court (Tsets) of Mongoha IS not the only body 
obhged to protect human rlghts 

The General Prosecutor, Parliament, the Government, 
the ordmary courts and the prosecutor's offices 
revlew and decide upon v~oIations of human rights 
by all bodies and officials under the~r jur~sd~ct~ons 

The Const~tut~onal Court of Mongolia exercises ~ts 
supreme supervision over the implementation of the 
Constitut~on by the two procedures of making 
judgments and decisions on constitut~onal disputes 
The same procedures are also applied to the 
adjudicative process of dlsputes pertalnmg to human 
r~ghts v~olations 

The reason for describ~ng the Constltutional Court's 
activlty as supreme supervisor over the 
lmplementatlon of the Constitut~on 1s that the 
subjects of ~ t s  supervision are not subject to the 
jurisdiction of any other Independent professional 
control body of the state, on one hand, wh~le the 
decisions of the Tsets are Issued as final decistons, on 
the other hand 

D~sputes on Const~tuttonal Interpretatton 
However, the Constitut~onal Court of Mongoha does 
not Issue the final declslon mtlally Havmg 
cons~dered the constitut~onality of laws and other acts 
under its junsd1ctlon, the Court first gnes its 
judgment on the violation of the Constltut~on, whlch 
1s submitted to the State Great Khural Parhament 

23 
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considers the judgment at its session, e~ther accepting 
or rejecting ~t 

If the rulmg of the Const~tut~onal Court that 
provlslons of laws and other acts have breached the 
Constitution n rejected by parl~ament, the d~sputes 
concerned are recons~dered and decided finally by 
the Constltutional Court If the State Great Khural 
accepts the judgment of the Constitutional Court, the 
Parliament then makes a decision to nulltfy and 
change the provislons of the laws and acts concerned 
If the judgment IS rejected, the State Great Khural 
must Issue a resolution indicating the grounds for its 
rejectlon 

In a case of reconsidering a judgment of the 
Constltut~onal Court rejected by the State Great 
Khural, the Tsets studies the grounds for the 
rejection Should the State Great Khural succeed in 
proving its grounds for the rejection of the judgment, 
the Constitutional Court must nullify the relevant 
provisions of ~ t s  judgment, if the grounds for the 
rejection are not proved, the Const~tutional Tsets 
makes a decislon to nullify the provislons of the laws 
and other acts breaching the Const~tutron Such a 
decision is a final one, and there is no possibility of 
appeal, thus making the decision effectwe upon ~ t s  
Issuance 

The State Great Khural does not consider the val~dity 
of a Constltutional Court's ruling on a breach of the 
Constitution by offic~als under the jur~sdiction of the 
Constitutional Court It only has to cons~der and 
make a dec~sron w~th  regard to those officials 
referred to m the judgment who contravened the 
Constltutlon 

The Constitutional Court of Mongolra does not make 
a final decis~on ~n the first Instance on violations of 
the Constitution by laws and other acts Its decisions 
are first forwarded to the State Great Khural for 
consideration and this constitutes the specific 
relat~onship between the Constitutional Court and 
Parliament, since the latter has the power to 
invalidate laws issued by itself as well as the acts of 
the other bodies and officials Furthermore, it a an 

expression of mutual respect between the highest 
state institutions 

On the other hand, d~sputes on whether the laws and 
acts are m conform~ty with the Constttut~on are very 
complicated Therefore, there IS need for a thorough 
and repeated cons~deratron before makmg a final 
decis~on i 

Examples 
Follow~ng are some examples of decisions made by 
the Constitutional Court on human rights Issues 
during the five years of ~ t s  existence 

1 The Constitut~onal Court invalidated 
several provisions of the General Law on Taxation 
adopted by the State Great Khural In 1992, including 
the Section 1 of Article 28 of the law wh~ch says 
"The General Board of Taxation and the General 
Department of Police wlth the consent of the General 
Prosecutor shall determine the rules for using special 
means of self-defense by tax mspectors," defin~ng it 
as a breach of Sect~on 13 of Article 16 of the 
Constltutlon 

2 In 1994, the Constitutional Court 
considered whether some provisions of the Law on 
State and Church were in violation of the 
Constltutlon, and ~ t s  assessment was that several 
sections of the law did contravene Sectlon 3, Art~cle 
10, Section 2, Article 14, and Section 15, Article 16 
of the Constitution The State Great Khural 
invalidated the offend~ng parts of the law 

-31 

3 The Constitutional Court of Mongolia 
considered a case fiIed by a citizen "B" against the 
General Prosecutor for breach of the Constitution by 
failmg to resolve and respond to the petltlon 
addressed to h ~ m  Its decis~on ruled that the General 
Prosecutor v~olated Section 12 of Article 16 and 
Section 1 of Article 56 of the Constitution of 
Mongolia 

To descrlbe the case br~efly, "A," an assistant 
prosecutor of the Office of the General Prosecutor, 
indicted "B" on the cr~minal charge of abuse of his 
official position, and conducted an investigation 

24 
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Cltizen "B" protested the latter act, claimmg that 
according to Artlcle 56 of the Constitution a 
prosecutor is obliged to supervise the investlgatlon, 
but not to Investigate mdependently Therefore, he 
filed for review of the actions of the prosecutor in the 
investigation conducted on the basis of a false 
accusation 

The General Prosecutor reviewed the petrtion and 
instructed assistant prosecutor "A," who undertook 
the mvestlgation, to attach the petitton to the file of 
the case He failed to give any response to "B" As 
mentioned above, state organs and officials are 
obl~ged to resolve petltlons and clalms of cltizens 
according to the law, as provided for in Sect~on 12 of 
Artlcle 16 of the Constitut~on of Mongolia 

Th~s provision of the Constltutlon IS specified in 
detail In Article 28 of the Law on the Office of the 
Prosecutor of Mongolia as "if the organmtions, 
officials and citlzens do not agree with the decision 
of a prosecutor, they may submlt claims to the 
prosecutor of a hlgher Instance within seven days 
The prosecutor of hlgher instance shall resolve the 
clalm and prov~de a written response with~n 14 days 
of its receipt The cla~m on the prosecutor's decision 
cannot be transferred to the person who made the 
lnlt~al decision on the matter concerned " 

Access 
There IS ample opportunity for the Constitutional 
Court to receive information while conductmg ~ t s  
actlvlty on human rlghts Issues Any cltlzen legally 
res~dlng on the terrltory of Mongolia enjoys the right 
to submtt pet~tlons and claims to the Constitutional 
Court In other words, any citlzen of Mongolia, 
foreign national, or stateless person 1s ent~tled to thls 
right Apart from citlzens, the State Great Khural, 
the Pres~dent, the Prime Mmister, the Supreme Court, 
and the Genera1 Prosecutor have the right to address 
and make requests to the Constitutional Court 
concerning violations of the Constitution 

Constitutional Court as Protector of Human 
R~ghts 
Human rights are guaranteed by the Constitut~on of 
Mongoha, by laws enacted in accordance wlth it, and 

by mternational treaties Therefore, certain 
restrlctlons on human rtghts can be made only by law 
dictated by the interests of nat~onal securlty and 
publlc safety, the human rights and freedoms of 
others, public health concerns, and by ethical 
considerattons But there are r~ghts that cannot be 
restricted m any situation 

The fundamental r~ghts of the cltizens of Mongolia 
which may be enjoyed by foreign nationals and 
stateless people, residing on the territory of 
Mongolia, may be restricted by law in order to 
protect the populat~on, national security, and public 
order as provided for In Sect~on 5 of Art~cle 18 of the 
Constitut~on Reference n only to those rlghts other 
than inallenable human rights, prescribed m the 
lnternat~onal treaties to which Mongolia 1s a party 
Sectlon 2 of Article 19 of the Constitution states that 
"human rlghts and freedoms, prov~ded by the 
Constltut~on and other laws may be restricted only by 
law In case of a state of emergency or martlal law 
These laws shall not lmplnge on the provisions of the 
law proh~blting torture, inhuman and cruel treatment, 
as well as the rlght to life, thew consctence and 
freedom of religlon " 

Human rights issues cannot be implemented on thelr 
own by mere declarations m the law A variety of 
mechanisms are needed to ensure their 
implementation One of the most powerful of these 
mechanisms, without doubt, IS the Constitut~onal 
Court (Tsets) of Mongoha 
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SECURING THE PEACE AN INTRODUCTION TO 
FIVE YEARS OF RULE OF LAW ASSISTANCE 
TO THE NEWLY INDEPENDENT STATES 
By Kerth A Rosten 
Senror Legal Reform Specralrst 
Rule of Law Consortrum 
Co-Edrtor, Specral Issue 
on Sustarnable Legal Reform 

Robert Sharlet 
Chauncey Wrnters Professor of Polrtrcal Scrence 
Unron College 
Schenectady, New York 
Co-Edrtor Specla1 Issue 
on Sustarnable Legal Reform 

Slnce the abrupt breakup of the Sovlet Union m late 
1991, the 12 successor states, dubbed the Newly 
Independent States (NIS), have embarked on an 
arduous journey of reform and modemlzation, 
lncludmg law reform The goal of NIS legal reform 
has been to move the lndlvldual socletles In the 
d~rectlon of the Rule of Law Understandably, 
progress has dlffered m the varlous countrles 

The Unlted States, the Council of Europe, the 
European Union, and lndlv~dual West European 
countrles came forward very early to offer asslstance 
to the NIS m thelr legal transitions The donors gave 
generously of thelr tlrne, expertise and, of course, 
money, but m the rush to be of help to the post- 
Sowet states, coordlnatlon among the various 
Western asslstance programs was inltlally neglected 
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One recalls a U S Rule of Law delegation arriving in 
a NIS capital in the wake of a s~milar French group 
and just ahead of a Dutch team, all on their separate 
trajectories 

The Rule of Law Consortium (ROLC) mitiated the 
first U S effort to br~dge the coordination gap in 
1994 by lmplementmg jomt programs with the 
Centre for International Legal Cooperation m the 
Netherlands By 1996, David Bronheim, then Project 
Manager of the ROLC along with Gerald~ne 
Donnelly, the Duector of the Oflce for Democracy 
and Governance in the Bureau of Europe and the NIS 
of the U S Agency for International Development 
(USAID), recognized the need to bring together 
American and European donors on the cusp of the 
next stage of technical assistance and law reform in 
the NIS 

The Intention was to create a forum to review both 
success and setbacks on the road to the Rule of Law 
in the NIS, to assess the fUture needs of the West's 
NIS partners, and to explore lessons learned, 
especially m the area of improving U S -European 
cooperation for the next generation of Rule of Law 
ass~stance projects m the NIS For this purpose, an 
mternational conference entitled "Sustamable Legal 
Reform m the NIS, " was convened in Washington, 
D C during the summer of 1996 under the ausplces 
of USAID The conference brought together 
representatives of the U S government and ~ t s  donor 
community, their counterparts in Europe and Canada, 
and representatives of the World Bank 

This issue of the Newsletter is offered as a reflect~on 
of what was learned at that important conference for 
the tasks of ongomg technical ass~stance to the NIS 
by the West We have tried to select a representative 
sample of the conference presentations Because of 
space cons~derations, we have had to excerpt from 
the selected transcripts of what was said 

Keynote Themes of Conference 
Ambassador Rchard Morningstar opened the 
conference, offering the U S government's vlew of 
future challenges facmg the West in the NIS He 
underscored that the success of NIS law reform 

represented a vital U S natlonal interest, but that 
budgetary reductions in foreign aid would require 
greater efficiency and effectiveness m the delivery of 
the international donor community's rule of law 
assistance to the NIS Thomas Dme of USAID 
observed that the West had done well during the past 
five years of technical assistance Nevertheless, he 
argued that it could do better m the next five years by 
encouraging more decentralization m the NIS legal 
systems, and by the U S and European donors 
"puttmg our minds together" in the common effort 

Legal Reform and the Democratic Process 
In the NIS 
Professor Peter Maggs h~ghllghted the respective 
competencies of Europeans and Americans the 
Europeans have far more knowledge and experience 

in continental legal models whlch the NIS find most 
apphcable, while the Americans can offer a number 
of successful private solutions to the task of 
reconfigur~ng legal institutions in the successor 
countries where the legacy of a top-heavy state 
remalns a problem Ke~th Rosten of the ROLC 
emphasized the nexus between legal and economic 
reform in the NIS He discussed the need to be aware 
of and show respect for the histories of the host 
countries m the process of transferring Western legal 
ideas Charles Cadwell representing IRIS, shifted 
attention to the lim~ted resources available m the 
West for the immense tasks of legal reform in the 
NIS He recommended givmg priority to building 
"mtellectual capacity" among NIS ekes for thinking 
about how legal institut~ons interact in the reform 
process 

Two Europeans contributed to the conference, 
sharmg thelr views on areas of cooperation In the 
donor community to facilitate the legal reform 
process in the NIS Hans Herrnfeld of the German 
Foundation for International Legal Cooperation, 
pointed out that the legal standards of the Council of 
Europe and the European Union are driving 
legislat~ve development in the NIS, but the need for 
Western assistance in lmplernentmg the new 
leg~slation offers considerable opportun~t~es for 
European-American cooperation Jan van Olden of 
the Dutch Centre for International Legal Cooperation 
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offered a model for strengthening cooperation w~thin 
the Western donor community 

Hard Cholces and the Next Steps in Sustaining 
Legal Reform In the NIS 
Professor Robert Sharlet assessed the tasks for the 
next stage of Western assistance programs m the NIS 
He stressed the need for better West-West 
cooperation and more effective West-East 
collaboratron m advancing sustainable legal reform 
m the NIS In concludmg the conference, Geraldine 
Donnelly of USAID returned to the openlng keynote 
theme, re~teratmg that "sustainable legal reform In 
the former Sov~et Un~on is rn our U S national 
Interest " 

Perspect~ve on the Future 
The success of future U S programs will be judged 
on their abilrty to leverage scarce resources in those 
areas in whlch the United States has a comparative 
advantage The 1996 conference, presented in this 
Issue of the Newsletter, was a forum In which 
representatives of the mternational donor communrty 
on legal reform m the NIS could evaluate the~r 
experience and garn perspective on the difficult 
process of ass~st~ng those countries In their quest for 
democratization, the rule of law, and a successful 
transition to a market economy 

LEGAL REFORM POLICY AND STRATEGY 

FUTURE CHALLENGES OF THE INTERNATIONAL 
DONOR COMMUNITY IN THE 
NEWLY INDEPENDENT STATES 
by Ambassador Rzchard Mornrngstar 
Specral Advisor to the Presrdent and Secretary of 
State on Assistance to the Newly Independent States 
U S  Department of State 
Washington, D C 

There are not many activit~es that are funded by the 
U S government that are more in our national 
interest than our Rule of Law Program and our 
support for legal reform m the former Sov~et Un~on 
For these countr~es to become viable democrac~es, 
they must make the transitron from arbitrary rule to 

the rule of law We provrde assistance to help make 
th~s  transltlon because ~t is In our nat~onal Interest to 
do so Simply stated, our secunty and our prosperity 
will be enhanced if reform continues In the Newly 
Independent States (NIS), if legal systems develop, 
and ~f all of this fosters a democratic market soclety 
that respects the rights of others When I say it IS m 
our national mterest, it is simple How many wars 
have we fought with democracies~ 

Thls conference 1s particularly timely because our 
asslstance program m the NIS 1s under constant 
revlew, and is in very rap~d transltlon Our asslstance 
program to the NIS was not env~sioned as a 
permanent feature of our forergn policy, but was to 
be a quick start and a quick phase-down w~th  a fin~te 
l~fe  expectancy This was the approach, and I am 
golng to do every thlng I can over the next several 
months and years, however long I am here, to try and 
change that approach, because it has to be an ongoing 
process We have to reslst the need to be instantly 
gratified, and get frustrated ~f we are not instantly 
grat~fied, and real~ze that thls a a generat~onal 
process and that we have to be there for the long 
haul 

The phase-down of our program has been 
exacerbated by cuts m our appropriations over the 
last couple of years wh~ch have requlred us to focus 
our efforts, to compress our timetables and forced us 
to try and do a lot more with less, and to put a lot of 
emphasis on efficiency and effect~veness We have 
responded to these budgetary reductions wrth a 
number of cost-savrng initiatives and efficiency 
measures We are determined to work closely w~th  
our donors to enhance our effectlveness and to 
contribute to theirs 

We cannot afford to have walls between our varlous 
programs We have responded to the rapidly 
changrng political sltuatlons In the NIS countries 
themselves For example, in the case of Russla, our 
approach will be significantly different than it was 
four years ago Aside from the special requirements 
of programs deal~ng w~th  cr~minal just~ce and the 
cr~minal justrce system, we are de-emphas~zing our 
already small technical asslstance programs to the 
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central government We are placing a renewed and 
add~t~onal emphasis on partnerships, on trainmg, and 
on locally-related activities and communrty-based 
exchanges 

We also now have the benefit of our experience over 
the past several years, and of being able to budd on 
the lessons we have already learned The 
Department of Justice and our other law enforcement 
agencies have mportant roles to play whenever we 
are workmg m the economic reform area As a 
lawyer, I am conscious of the need to have 
comprehensive law reform that deals adequately with 
both the crimmal and the cwil sides of a market 
economy I hope that this conference w~l l  help us 
move forward m developmg programs in cooperat~on 
w~th  other donors for t h~s  purpose 

The World Bank and Russ~an Legal Reform 
Another important development 1s the World Bank's 
proposed $58 million loan to the Russian Federation 
for legal reform The World Bank 1s also beglnnmg 
d~scussions with the government of Ukrame with 
respect to a sim~lar k~nd  of loan This loan will have 
s~gnificant impl~cat~ons for our Rule of Law 
Program We have always had three main thrusts to 
our program first, developing new legal codes and 
other regulatory procedures, second, designing and 
strengthening the legal mstitutlons that are needed for 
a law-based soc~ety, and third, strengthenmg the 
sinews of civil society by promotmg the development 
of bar assoaations, and legal advocacy by NGOs 
With this loan, we w ~ l l  be able to lower our profile m 
the frst two areas, while redoublmg efforts In the 
thud area 

Support for the court system, leg~slat~ve draftmg and 
legal education are all envisaged under the World 
Bank loan It wtll give the Russians the resources 
needed to develop theu own solut~ons to the 
infrastructure problems in theu judic~ary, and in their 
legal system Our task will be to focus on the third 
area, I e l  workmg In local communit~es, workmg 
w~th NGOs, and workmg m varlous training 
programs Our tasks are to ensure that our programs 
enable the World Bank to move ahead rap~dly in the 
design and implementation of ~ t s  loans w~th  no 

mtermption of vital assistance, to make certam that 
we do not dupl~cate any work by the Bank, and, 
finally and very importantly, to remam engaged w~th 
our European colleagues In supporting the legal 
structure necessary to ensure the success of the 
Bank's work 

We have already begun planning the post-World 
Bank phase of our Rule of Law Program in Russia, 
and as mentioned before, we w~l l  fill in the gaps We 
will work on reforms m the criminal just~ce system, 
support for NGOs, and in areas that go beyond the 
scope of the Bank's loans, but we have to get that 
loan up and running Also, in connection with a 
major effort with NGOs, and because of the 
relevance of the European Convention on Human 
R~ghts, we plan to work closely wlth European 
national and mtitut~onal donors 

Cr~minal Just~ce Reform 
One of the consequences of Russla's free-wheeling 
economy and the lack of a strong judlclary has been 
the rapid rise of crlme and corruption For nearly 
two years now, we have had In place a two-pronged 
program of cooperat~on w~th the Russ~ans, and also 
In other countries as well on the one hand, tralnlng 
to give the NIS law enforcement agencles the tools to 
cope wlth modem economic crime such as money- 
laundering, and on the other, techn~cal assistance to 
prov~de the procuracies with the types of leg~slation 
needed to prosecute organ~zed crlme Again, t h~s  
needs to be carefully coordinated It does not do 
much good to have a law enforcement program with 
respect to money-launder~ng, or securltles v~olations 
if there IS not a legal code that prov~des for actlons to 
be taken by law enforcement offic~als 

We are mmdful of the need to keep human r~ghts 
concerns paramount In our Rule of Law Program 
The FBI and other U S law enforcement agencies 
always include a clvd rights component m thew 
trainlng cumcula, and emphas~ze the need to 
prosecute crlme with~n the context of the rule of law 
We are also help~ng human rlghts groups, such as the 
Sakharov Center in Moscow, to develop their 
~nst~tutional capacity The Amer~can Bar 
Assoc~at~on's CEELI program has done outstanding 

4 



RULE OF LAW NEWSLETTER SUMMER 1997 

work n trammg judges and defense attorneys, and In 
helplng fledgling bar associations organize 
themselves 

U S - European Cooperatlon 
I understand also that the Rule of Law Consortium 
has already cooperated w~th  European legal 
mstltut~ons m developmg rule of law programs In the 
NIS I know that we are cooperatmg with the Centre 
for International Legal Cooperatlon In the 
Netherlands, and that this joint effort has been 
especially effective, and has borne fru~t particularly 
m the area of legalative drafhg 

The NIS legal systems w~th thelr civil law trad~tion 
more closely mlrror the West European model We 
have to recognize this fact, and that we have much to 
gam by expandmg cooperation w~th  our European 
colleagues We look forward to domg that That 
generally IS a br~ef overview of some of today's 
challenges and opportunities I also want to 
emphas~ze the both Pres~dent Cllnton and V~ce 
Pres~dent Gore have a profound understandmg of thls 
issue, and are both specifically concerned about the 
need to work m the area of legal reform, and to help 
fight crime m the NIS 

LAW REFORM AND THE U S AGENCY 
FOR INTERNATIONAL DEVELOPMENT'S 
STRATEGIC OPTIONS 
by Thomas A Drne 
former Assrstant Admrnistrator 
U S  Agency for Internatronal Development 
Washrngton, D C 

T h ~ s  conference 1s an opportunity to begm 
quest~onmg where we have been, what we have 
actually accomphshed, and what are the new 
refmements necessary ~n our Rule of Law Program 
We have made good beg~nn~ngs as Europeans and as 
Amerlcans Together we help our reformer friends I 
am think~ng most specifically of Russla, but you can 
thmk of the other countries where there are reformers 
m leadersh~p posltlons We have helped the 
reformers to disassemble, to dismantle the old 
lnstltutlons I thlnk the old att~tudes are hold~ng on m 
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too many places, but those old attitudes need to be 
overcome and d~smantled as well We have helped to 
fiame the context of new laws, new codes, and new 
regulat~ons We have helped to strengthen legal 
mst~tut~ons, but not enough We have helped to 
strengthen cw11 society, and we know, all of us, that 
that is an area that wdl requlre much more work for 
the next five decades 

Besides making good beginnings, we have also 
learned One thing we have learned and do not know 
enough about, either as lawyers or non-lawyers, 1s 
that much more work must be done in a c1v11 code 
system than m a common law system For 
Americans, that 1s particularly hard to swallow We 
have also spent a lot of money We have 
ach~evements that all of us can claim We and you 
together have had an Impact I th~nk we have to 
document that Impact m a much more sc~entific or 
sophisticated way 

Now the questlon comes to my mind, "Has the 
money been well spent?" Probably yes In a lot of 
areas, but not well enough Too much probably has 
been spent on common law Too much has been 
spent on legal drafting Not enough has been spent 
w~th our European all~es Not enough has been spent 
on cr~minal just~ce reform, on human r~ghts, and on 
organized crme All of these areas require more 
attent~on ~f we are to help rectify the situation, and 
underpin the pol~t~cal and economlc transformation 
that n historically tak~ng place before our very eyes 

Fnally, I do not thmk we have spent enough focus 
and enough tlme on helping minlstrles ofjustice let 
go of power, of decentralizing In my vlew of the 
next ten years, I do not want to see ministries of 
justice strengthened I do not want to see replicas of 
the past maintamed I say that as someone who a 
experienced in seelng the old guard hold on m 
ministries of health and mlnlstnes of agriculture 
throughout the former Sowet Un~on, and I think m 
the ministries ofjust~ce as well So I throw out these 
~deas as an attempt to stimulate t h~s  conference, 
st~mulate you, the partlapants, In what we are trying 
to do 
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Quest~ons for the Next Fwe Years 
of NIS Law Reform 
Are there obstacles that we do not recognize, and 
therefore we should be paying attent~on to? I think 
th~s  conference perhaps could help begin to present 
an ~temlzed llst of such obstacles Are we, the 
Arnerlcan government s~de, maybe even the 
European governmental slde - certainly those we 
have asked to Implement p o k y  - are we all 
adequately staffed? Do we need more money to do 
what needs to be done? Frankly, democrat~c 
governance activ~t~es have been a stepchild m terms 
of just the volume of money allocated for t h ~ s  part of 
our work m the whole transformat~on area 

polltlcal questlons and mternal scruttny, ~t is t~mely 
to ask as many questlons as poss~ble about our work 
and whether we are worthy of the task we have 
assigned ourselves 

I hope we can find some answers to these questlons, 
or at least begm to find an outlme I know that ~f we 
can hold the polit~cal support m thls country, that 1s 
the legislatwe and executive branches, for the work 
we are do~ng, over the next five years I thmk we will 
be able to show much more change and much more 
impact than we have m the first five years 

How are we gomng to know what our European alhes 
are domg and what we could be domg w~th them and 
vlce versa that w11l produce a synergy? The only 
way we wdl learn, ~t seems to me, is to try I thmk m 
some countrles we have worked together, and m 
other countries we have totally avo~ded each other 
We should end that era, and we should begm the era 
of puttmg proceeds together and putting our mmnds 
together, and workmg more closely together w~th the 
reformers m the varlety of countrles where we work 

Has our work helped countries, particularly m 
Central Europe, because I know it IS golng on there, 
but perhaps in the former Sovlet Un~on as well, has 
our work helped governments prepare themselves for 
membersh~p m the European Un~on (EU)? R~ght 
now four countries have applied, have presented thelr 
white papers to the European Un~on's leadersh~p 
Poland, Hungary, Slovak~a and the Czech Republ~c 
These white papers Include thousands of pages of 
how they uphold the rule of law or perhaps do not 
uphold the rule of law We need to be workmg 
toward that goal, ~t seems to me, because the EU goal 
m itself is the greatest incentive of all that any of us 
have been able to create 

Does our work on human r~ghts adequately reflect 
the European Convention on Human Rights? I do 
not thmk we have a good answer r~ght now Have 
we balanced our efforts wlth non-governmental 
organ~zatlons and v~tal governmental mst~tutlons? 
At t h~s  tlme of shr~nkmg resources and of r~sing 

LEGAL REFORM AND 
THE DEMOCRATIC PROCESS 

AMERICAN AND EUROPEAN EXPERIENCE 
IN NIS LAW REFORM 
by Peter B Maggs 
Corman Professor of Law 
Unrversrty of IIlrno~s at Champargn-Urbana 
Rule of Law Consortrum Consultant 

It IS not always clear that you need exactly the same 
solut~on in Amer~ca, m Europe, and m Russ~a We 
should look at the background of each country 
Working w~th the Dutch was a very Important lesson 
for me and other Amer~cans m humll~ty When we 
get Into the technical aspects of cmwl code draftmng, 
and the pract~cal aspects of civd code 
~mplementat~on, there 1s just no one in the United 
States who IS the equwaIent of, for mstance, Justlce 
Snyders of the Dutch Supreme Court with whom we 
had the pr~v~lege of workmg closely in many aspects 
of our collaboration wlth the Centre for International 
Legal Cooperation of the Netherlands 

Long-Stand~ng Legal Tradit~ons In the NIS 
Americans need to learn a lot of hum~l~ty for a couple 
of reasons One, we are deahng wlth Europeans who 
know certain subjects much better than we ever will 
Two, when we deal w~ th  our counterparts m Russ~a, 
Ukraine, or other NIS countries, we are often deal~ng 
w~th highly cultured, highly educated people We are 
not golng Into some Third World country where there 
has never been a tradit~on of legal educat~on There 
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is a trad~t~on of legal educat~on In the NIS gomg back 
maybe not as far as in Western Europe, but certa~nly 
going back a century or a century and a half In many 
of these countries 

We should also add that Americans are sometunes 
somewhat provincial I thlnk sometimes we reahze 
t h ~ s  -- that maybe there is no pomt m financ~ng b ~ g  
efforts to teach people over there how we conduct 
real estate transactions uslng medieval Engl~sh legal 
mstitutions Though from tune to tlme I have seen 
such efforts undertdken, maybe they show our 
sophrstication m looking at the h~storical rather than 
the immediately practical aspects of legal reform 
We should avoid prov~ncial~sm 

We need some knowledge of the h~story of the reglon 
in wh~ch we work One American prosecutor sa~d, 
"You know the trouble w~th the Russ~ans is they've 
adopted th~s  European idea of defin~ng crlmes 
prec~sely in their cr~m~nal  code We've got a much 
better way in the Un~ted States We have these real 
vague th~ngs l~ke  'ins~der trading' and 'RICO', and 
we can get almost anybody that we know IS a bad 
guy, we can thmk up somethmg to get them for, we 
should teach the Russians how to do this " Some 
others present suggested the Russians had a recent 
experience with that sort of just~ce, and maybe the 
European model of a criminal code was more 
appropriate than the Amerlcan model 

Possible Amencan Solutions to NIS Law Reform 
Wh~le we should realize that we are provmcials, we 
should not get too far down on the scale of hum~lity 
We have some inventions that have spread, first to 
Europe, and now further, such as antl-trust 
leg~slation Maybe we do know something such as 
the use of economic analysis to Improve and analyze 
legal institutions Perhaps we should concentrate our 
efforts m areas where we have much to offer 

government, those lnstltutions wh~ch have tended to 
be private In the Un~ted States, but publ~c in Europe 
Several come to mind 

Most Amencan law schools are private and 
thereby have cons~derable freedom to 
experiment m curriculum The setting of 
cumculum standards a private by the American 
Bar Assoaation, not by the government 

Publicat~on of offic~al legal documents has 
tended to be largely pr~vate In the Un~ted States, 
and has gwen us the best or the most expenswe 
set of legal publ~cat~ons in the world 

The work with land records has been largely 
privat~zed by land t~tle and t~tle insurance 
companies In the Un~ted States, and I thmk we 
should at least look at thls experience of 
prwat~zat~on before jumplng to the conclus~on 
that it should be publ~c 

Before essent~ally supporting expansion of the publ~c 
sector m East Central Europe and the Newly 
Independent States, I think we should at least take a 
look at the U S trad~tion of shrinkmg the publ~c 
sector in these areas and how ~t can be a~ded I 
part~cularly thmk there will be an important role here 
for Amerlcan assatance, because to the extent that 
European and World Bank money tends to be 
channeled to governments, the governments are, 
given human nature or the nature of pol~t~cs, less 
likely to use that money to d~smantle themselves I 
would hope that we m the United States could look 
for channels where money can be directed to non- 
governmental organlzatlons, or to help finance 
pnvat~zat~on of governmental organlzatlons 

Then, there are certa~n areas where I think there IS a 
d~fference In many aspects of ~ t s  legal inst~tutions, 
the U S places more emphas~s on the private and less 
on the public We should at least examine, when 
trylng to help countries wh~ch have suffered from a 
gross excess of emphas~s on the publ~c role of 
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LEGAL REFORM AND MARKET DEVELOPMENT 
IN THE NIS 
by Kerth A Rosten 
Senzor Legal Reform Speczalrst 
Rule of Law Consortrum 
Washmngton, D C 

Whether we are trymg to achieve the goal of 
democracy or a market economy, there are three 
anchors m democratic development legal reform, 
economlc reform, and pol~tical reform Legal reform 
stands as the gatekeeper It is the one issue that tles 
the strategy for reform together Without law reform 
there is no engme to dr~ve a market economy Legal 
reform should keep pace with pol~tical and economlc 
development It is not the speed at wh~ch the 
economlc reform goes forward, but it is the pace at 
which the legal reforms move forward in tandem 
w~th  pol~tical and economlc development that w~l l  
determine the success of the transltlon to a market 
economy and a rule of law soclety 

We should keep in mind that the goals for 
privatization and economrc restructuring and those 
for democrat~zat~on and the rule of law are mutually 
supportive, not mutually exclusive Democracy and 
a market economy gain strength from each other, and 
when we des~gn our programs, we try to ensure that 
both goals are achieved We spend too l~ttle tune 
talking about the interrelationship between legal 
reform, polit~cs and economic structure 

When unplementing legal reform programs, we have 
tried to brmg mto play the wealth of knowledge that 
we have m the U S , and leverage off of those areas 
in wh~ch we have a comparative advantage Our 
legal system endures because d reflects the soclety in 
wh~ch we operate S~milarly, the legal reforms that 
we have ass~sted to promote democrat~zation m the 
former Sovret Union, as well as a market economy, 
depend on the pecul~arities, the culture and the 
historical background of each of the countries in 
wh~ch we work The programs that we have 
designed try to address the major Issues whlch are of 
most rnterest to our local counterparts We vlew 
things from an Amer~can standpoint, or an European 

standpoint The people who actually have to 
interpret the issues will be those in the host countries 

Major Issues of NIS Law Reform 
There are three major Issues that I think we need to 
be concerned about. The first Issue 1s the drafimg 
and enactment of legislation I thmk that this is the 
only issue where the approaches to democracy and - 

pnvatmtion may diverge There certamly 1s a major 
d~fference m views as to whether or not we are more 
mterested m the process by wh~ch leg~slat~on is 
enacted, or an the integr~ty, the substance of the 
leglslat~on I thlnk when we desrgn programs, 1t 
should be very clear what the goals of those 
programs are Are we interested m the process, or are 
we interested In the ultimate outcomes9 

The next issue is the mterpretatlon and application of 
leglslation We are very concerned about how cases 
are dec~ded from Vladivostok to Moscow We want 
to give Russian and Ukrainian judges as well as 
Kazakstani and Kyrgyzstan1 judges, the tools with 
whrch to interpret cases so that they wdl come to 
s~milar conclusions T h ~ s  promotes both a market 
economy as well as democrat~zatlon, and, in the 
process, the courts are viewed as independent arbiters 
of justice 

Finally, we are interested in the implementat~on of 
leg~slat~on If there is leglslat~on that a not subject to 
judlclal interpretatlon, there will not be a democratic 
society No one will go to the courts, and by the 
same token, if those dec~sions of the judges are not 
adhered to, then the process will break down We 
need to focus our attention on how judiclal decis~ons 
will be implemented From the outset of our 
programs, we have always included a component on 
the execution ofjud~cial decisions, because the 
Russ~an, Ukramian, Kazakstanl, and Kyrgyzstan1 
judges were keenly interested in that issue The 
Amer~can judges assistmg us were very surpr~sed that 
implementat~on would be of any rnterest at all to a 
judge in the NIS It turned out that t h~s  was probably 
the Issue that they could learn most about, I e , how 
judicial decisions are implemented In thts country 
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After developing an overall strategy for the major 
components of legal reform, we should determ~ne on 
wh~ch mstitut~ons the programs wdl be targeted 
There are var~ous mterested core mst~tutions, 
~ncludmg the media, the pr~vate bar, the judiciary, 
and the leglslat~ve and executive branches Wh~ch of 
these mstltutlons are we gomg to work with m 
drafting and enactmg leg~slahonv We may be 
workmg w~th  the Russlan Private Law Center m 
terms of draftmg, but the Pnvate Law Center w ~ l l  not 
be mvolved m actually enactmg the legislation We 
should not forget other relevant ~nst~tutions In 
Kazakstan, there are probably six or seven different 
lnstitutlons that are mvolved w~th  drafting new 
legislation 

There are new institutions m each of these countries 
involved in drafting leglslat~on, but just because one 
institut~on 1s pr~mar~ly responsible does not mean that 
we should neglect the others Similarly m the 
interpretatlon and ~mplementat~on of legislation, 
there will be many inst~tutlons that are involved as 
policymakers and ~mplementers, and we should 
determme which instltutlons we w~ll  work w~th  on 
certain issues 

Program Des~gn for NIS Law Reform 
The last issue I want to address 1s des~gn~ng 
programs, and part~cularly what I have called the 
three pyramid approach to program design The first 
pyramid is Inverted so that over tlme the amount of 
dollars spent per person or tralnee declines The 
second pyramid measures the impact as the number 
of people tramed over time mcreases The last 
pyram~d 1s an inverted pyram~d and emphasizes an 
exlt strategy so that the foreign component of any 
program declmes over tlme 

A Phase One Personnel 

To follow these principles, we have designed a three 
phase approach to programs Flrst, we ident~fy small 
work~ng groups We Identify the people that we may 
want to bring to the United States for tralning In 
pedagogical methodology We may dlscuss with 
them core commercial law subjects We Introduce 
them to their counterparts in the Un~ted States, e~ther 

judges or attorneys These are the NIS people in 
whom we w~l l  invest our money, for better or worse 
These are the people who wdl run the programs when 
they return They wdl prov~de the ~ntellectual muscle 
to promote these programs The time and energy 
tnvested In choosmg thls cadre of people 1s probably 
the most crit~cal phase of the program The Impact at 
t h ~ s  phase 1s not large The number of people 
reached is confmed to a small group of people 

B Phase Two Impact 

The second phase of the program involves br~nging 
to the host countries Amencans and West Europeans 
to prov~de dlsc~plme and support to local structures 
These structures are local so we do not want to 
overwhelm the program with lnterpretat~ons or 
translat~ons of U S laws and regulat~ons, but we can 
prowde a backdrop or a settmg for the local 
presentations If the local component of presenters 1s 
approx~mately seventy percent, complemented by 
thirty percent of Western lecturers, judges or 
attorneys, we do not overwhelm the host country 
partlclpants, and the abihty of the aud~ence to absorb 
the material is enhanced considerably 

By the tlme the program reaches Phase Two, the 
number of people affected 1s much higher than in 
Phase One After our first program in Kazakstan, 
word got out about the effect~veness of the program, 
and for the second program we had people fly~ng m 
from throughout the country on the~r own money to 
attend the semlnar on commerc~al law for attorneys 
As many as elghty people came to the semmar, 
almost half of them from a thousand to fifteen 
hundred miles away, because they had heard about 
the semlnar The~r appet~te for legal informat~on was 
very great and the semlnar filled a need We showed 
that, w~th  our local counterparts, we could run a 
program that was v~able and susta~nable and that 
could provide important mformat~on 

Even though there may be only fifty to seventy 
people at these semmars, the mater~als produced for 
the semlnar w~ll  be copled and d~str~buted in the~r 
home reglons In Russia, we developed teachmg 
materials for commercial court judges, and then 
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ensured that those teach~ng materials reached every 
single commercial court judge, the nearly e~ghteen 
hundred judges m the system 

C Phase Three E x ~ t  Strategy 

The fmal phase IS what we have called concentrated 
semmars, where we rely prmar~ly on local 
professionals to teach local law to local aud~ences 
The ab~ l~ tyo f  Americans to keep abreast of legal 
developments m our own country is difficult enough, 
keeplng abreast of legal developments ln places llke 
Kazakstan, Kyrgyzstan, Moscow, and Ukrame, IS 

very lmted  These semmars can be organ~zed very 
quickly In Kyrgyzstan, Brian Kemple, who heads 
the Rule of Law Consort~um office, saw an 
opportunity to offer a substantial amount of tralning 
on Part I of the Clvll Code ~n Kyrgyzstan Wlth~n 
sixty days, over one-th~rd of all the Kyrgyzstan~ 
judges attended a semlnar on the Civil Code 

Fmally, we need to have an exlt strategy In the first 
phase of the program, there w~l l  be a large foreign 
component By the second phase there w~ l l  be about 
a twenty to forty percent forelgn component, but by 
the end of the program when concentrated semlnars 
are held, they wlll run on the abil~t~es of the locals to 
help themselves Then we exlt, that's the end of the 
program A good development project IS designed to 
ensure that by the end of the program we are no 
longer needed 

COMMERCIA~JCIVIL LAW AND 
COMMONKRIMINAL LAW LINKAGES 
by Charles Cadwell D~rector 
Instrtut~onal Reform and the Informal Sector 
Unrversrty of Maryland 
College Park, Maryland 

I would llke to make a couple of comments about the 
commerc~al lawlcivil law, and common law/cr~mmal 
law Intersections I am not sure these are all on the 
same plane, except to say that In our experience the 
common lawlc~v~l law dlstinctlon a important, but 
overblown The ~ntellectual problems that we are 
dealing with m the countries in wh~ch we are 

workmg are In many respects more fundamental, 
more basic than the difference between those two 
legal trad~tions The Ideas about the lntersect~on of 
the law and economlc actlvlty requlre understanding 
by a group of people m these countries, and, frankly, 
whether ~t a a clv11 law or a common law tradlt~on, 
the Ideas that need communicating are much more 
bas~c There has been some talk already about the 
problem of compt~on and the lnst~tutional fallures 
that lead to ~ t ,  but I thmk that cormptlon 1s a some 
respect a measure of a variety of rule of law failures, 
which also suggest a varlety of approaches to solving 
problems 

Characterrstrcs of the Transrtron 
to the Rule of Law 
I would l~ke to turn to some lessons learned There 
are Iessons about the transltlon Itself that have been 
the subject of many conferences and lots of 
d~scussion There are lessons about asslstance and 
how we contribute to the transition underway, and 
then there are lessons about interacting with other 
donors and w~th our own domestlc polit~cal processes 
that are probably also worth talklng about I want to 
focus on Iessons about dealmg wrth how we dehver 
the asslstance That is a fairly narrow toplc, but ~t IS 

one that I thrnk n at the heart of our challenge In 
do~ng so, let me mention a couple of characterist~cs 
of the transition Itself that I thmk affect how we do 
our jobs 

One IS that the preexistmg understandings and 
expectat~ons of our counterpartg In these countries 
cannot be underest~mated, and that the old pol~t~cal 
structures may have d~sappeared, but the old 
relationsh~ps and the old ways of dolng things have 
not Thls makes Itself known m both large and small 
fash~ons, but the new nomenclature of the 
government or of the governmental process does not 
create new transactions 

The second charactenstic IS that, in the same way that 
economic rights and processes have not been well 
developed post-change, pol~t~cal processes, the 
mechanisms of debate, are also not well developed -- 
so the pol~cy process rtself IS confused The 
allocat~on of authority between the center and the 
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regions, within the executive branch, and between the 
branches n an Incredible lmpedlment to clear 
pol~cymak~ng It leads to policy entrepreneurs m 
confusion as to who is in charge 

Lessons of the Legal Reform Process In the NIS 
There are three lessons that I thmk mteract 
dramatically with each other and you may conclude 
at the end they are all the same lesson One IS the 
observation that the rule of law conslsts of a variety 
of mstltutlons workmg together the court, the laws, 
implementation agenaes, the understanding of the 
bar and the broader publlc This, to my mlnd leads 
us pretty quickly to the conclusion that there is no 
single s~lver bullet, there is no single measure, there 
IS no slngle USAID or World Bank or other program 
or project that wdl establish the rule of law 

Given the lack of resources that we all have in 
comparison to the demand, leads me to suggest that 
the maln thing we can do is to bulld the intellectual 
capacity or what I call "idea leaders " This suggests 
to me that we ought to be deallng w~th elites, not 
trylng to educate broad millions of people I say 
elites in the plural, not an elite, not just the sltting 
government, but the "Idea ehte," people who are 
going to multiply an understanding of the Importance 
and the processes of the rule of law 

The example I use of thls IS a project outside the 
formal NIS, the project we have in Mongolia, where, 
rather than work on an individual law, for five years 
we have been running workshops for "idea elites," 
officials, judges, the press, and leaders of pollt~cal 
parties and thmk tanks Both the current prune 
mlnister and the former prime mlnlster have done 
their tour in our boot camp In the basement of a 
building in College Park, Maryland not learning 
about how to draft a company law, not learnmg how 
to draft a constitut~on, but mstead, bullding a 
framework for thlnkmg about how these institutions 
interact and how pol~tical processes work durmg the 
transition 

The scale of this challenge cannot be underestimated 
We have done some work with the drafters of 
reglonal constitutions in Russ~a The slze of the 

challenge they have, and we who would help them 
have, 1s staggermg This is a group of people w~th 
very Important respons~biht~es in terms of 
establishing the allocation of power between the 
reglons and the center Th~nk~ng about the allocation 
of author@ wthin the reglons lncludes the questions 
what is the role of the courts, and should the regional 
courts have authority independent of the central 
government? These are some very Important Issues 
that affect commercial relat~onships and transactions 
Yet, this group of people has essentially no economic 
background, no experience or exposure to ~deas 
about federalism, and as far as I can tell, very l~ttle 
attention has been glven to that set of problems If 
we focus on ideas and concepts w~th a key group of 
people, the results w~l l  be there, but ~t IS difficult to 
design them In advance 

This leads me to my second lesson, which 1s that 
organizing ourselves into boxes -- a democ;acy box, 
a commerc~al law box, a privatuatlon box -- has very 
real costs, not just in terms of bureaucrat~c 
coord~nat~on and competition, but also in terms of 
objectives as well If we focus only on commerc~al 
law reform, then we will ignore a whole set of 
governance ~nstltutions that affect the sustainability 
of those reforms In very important ways 

We have a project which involves working on 
commerc~al law in Kazakstan We need to be 
realistic about how successful that will be, absent 
pol~tical reforms that give people confidence that the 
commerc~al rules in effect today will be In effect 
tomorrow I think there is a tendency when we put 
ourselves In boxes to lose sight of the larger context 
or to Inflate expectations based on our activity w~thin 
one of those boxes I do not have any particular 
suggestions on how to overcome the box problem 
other than to say that In Central Asia, the USAID 
Mlssion has been very effectwe at having contractors 
and other donors work together m a way that is 
unlike a lot of other places, desp~te the fact of very 
real domestlc political compl~cations that affect t h~s  
effort 

Finally, the third lesson I want to mention very 
qulckly IS the Importance of avoiding becoming 
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monopolized by counterparts If the success of the 
rule of law and market democracies 1s built on 
competit~on among branches and levels of 
government, then we ought not to let one minwtry, or 
one group, be our sole counterpart. People lose their 
jobs, mmlstr~es lose theu authority, and the minatries 
themselves have narrow perspectives or may only 
have partial implementation respons~bihty A more 
fundamental reason to avo~d bemg co-opted a that it 
leads us drectly mto the old pol~t~cal process, an 
undemocratic political process that will wold 
focusmg on unplementation, and mvolving people 
who are going to be the consumers of the ult~mate 
pol1cy 

There IS a whole serles of other lessons that also 
deserve further attention such as the Interaction of 
commercial law reforms w~th  the broader governance 
reforms, and the trade-offs of working w~th various 
parts of the private sector Are we workmg w~th 
established specla1 Interests, or are we In fact 
developing a new civd soc~ety? We need to figure 
out who are the constltuencles, is our constltuency 
privatized firms, many of whom are shells of old 
mlsmvested assets, or do we focus on a constltuency 
that 1s new, z e , small firms? Fmally, there are a 
serles of questions about whether to sequence our 
assistance, or opportun~st~cally take our Issues where 
we find them 

-- 
To conclude, we are not gomg to h ~ t  home runs with 
any of our work in thls area, instead we should focus 
on our many, many small successes as markers of 
progress 

EUROPEAN LEGAL CULTURE AND NIS 
LEGAL DEVELOPMENT 
by Hans-Holger Herrnfeld 
German Foundation for Internatronal 
Legal Cooperatron 
Federal Republzc of Germany 

One might ask lf there 1s such a th~ng as a European 
legal culture As oftent~mes with cultures, ~t may be 
easler to answer that questlon from outs~de than from 
wlthin So perhaps ~t 1s easier from the Amer~can 

polnt of v~ew to Identify something called the 
"European legal culture " In general, most of the 
European countrles can be considered clvll law 
countrres, however, there are qu~te a few d~fferences 
between European countries or groups of countries I 
would n the end cons~der the Russ~an legal system to 
be somewhat related to European legal culture, but 
-certainly not part of what we consider continental 
European law 

Russlan Legal H~story and Contemporary 
Law Reform 
The question is how does legal reform m the NIS or 
the development of the legal systems m the NIS fit 
lnto thls picture? If you look at the countrles of 
Central and Eastern Europe, ~t 1s much more obv~ous 
from our polnt of v~ew to say that yes, they are part 
of the cont~nental European structures and the 
continental European legal family But In the NIS, or 
m Russia to be more specific, the sltuat~on IS a l~ttle 
different Russian law has always been an 
independent body of law, not only durlng the perlod 
after the Bolshev~k Revolution, but even before 
There have been centuries of Influence wrih Russ~an 
scholars going to West Europe and learn~ng Western 
European legal concepts Russ~an law, however, has 
always rema~ned as a separate body of law 

Smce the first codlficat~ons of Russian law, wh~ch 
were finallzed m 1832, there have been attempts to 
include parts of West European law lnto the Russlan 
code Tsar Nlcholas I at the tlme res~sted the 
tendency The spec~fic suggestion had been to adopt 
the French CIVII Code, or a translation of the French 
C~vil Code, perhaps as the civil law of the Russlan 
Emp~re But the Tsar d ~ d  not want that and Instead 
pursued a d~fferent route which was to vlew 
cod~fication of law as actually more a complex 
collect~on of laws and provisions which were 
developed over tlme m the Russian Emp~re 

In 1922, when the first socialist c1v11 code was 
developed In Russia, the drafters at that tme drew on 
German and Swiss models The code developed at 
that tlme st111 very much relied on Russ~an civd law 
trad~t~ons Therefore, many of the elements that we 
find not only m the 1922 Sov~et Russ~an Civil Code, 
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but also m the 1964 RSFSR Civ~l Code, the newer 
socialist civ~l code, can be traced back to the history 
of Russia 

Today the new Russian Civil Code is the prmary 
example of Ru'ssia bemg considered a civil law 
country One can agam see that there are certam 
influences from Western concepts We all had 
worked m some way on the Russ~an Civil Code, and 
of course we all recognize certam elements that are 
slmilar to our own law But on the other hand, one 
also has to realize that a lot of the structure and 
elements of the contemporary Russlan Clvd Code 
agam have various similanbes with the old Russian 
c1v11 codes This makes sense, smce not everything m 
the old Russ~an civil law was bad Of course they got 
rid of many of the soc~allst elements They 
mtroduced the principle of freedom of contract and 
basically allowed for private ownership, even though 
the chapter on ownersh~p of land has not yet been 
adopted However, even though they elimmated 
many of the soc~al~st elements, you can still see a 
clear h e  from Russ~an legal traditions to today's 
Clv~l Code 

Ukraln~an Law Reform and European 
Legal Standards 
If you look at Ukrame, the sltuatlon IS a blt d~fferent 
In Ukrame, or at least the part of Ukrame up to the 
Dnieper Rwer that was for a long time under Polish 
and Lithuanian mfluence, the legal system that 
developed at that tlme was very much influenced by 
German law which, vla Poland, had come all the way 
to Kyiv 

Work on a Ukrain~an civil code has already 
confronted us w~ th  more of the hard facts of be~ng 
part of the European legal farn~ly Specifically when 
we talked about company law and when we d~scussed 
mtellectual property law, the Ukrain~an drafters were 
already lookmg at the approprlate dlrectwes of the 
European Union (EU) on company law and on 
certain aspects of intellectual property law, because 
they wanted their own law to be compatible w~th EU 
regulations If you want to know whether one can 
say that Russla or Ukraine are part of the European 
legal culture, the questlon IS not only about the fact 

that they have a cw11 code or some kind of a 
cod~fication of c~vd  law It w~ll  also be Important to 
observe what hnction the civd code wlll have In real 
11 fe 

In commg to the more difficult factors of the Counc~l 
of Europe (CE) parameters and the European Union 
parameters, I thmk the fact that Ukrame has become 
a member of the Council of Europe is probably the 
major Issue, the major determinant in the further 
development of Ukramian law Ukraine apphed to 
become a member of the Counc~l of Europe in 1992, 
and was accepted In November 1994 Ukra~ne has 
s~gned a number of convent~ons of the Council of 
Europe 

Th~s  agenda suggests a completely new body of law 
that Ukraine will have to develop or where they will 
have to adjust exlstlng laws, In order to 11ve up to 
European standards This movement toward legal 
reform has now become a clear element of Uhrain~an 
polit~cs In this way, Ukraine will agam be retummg 
to Europe and becoming part of the European legal 
culture 

A totally d~fferent question then, wdl be that of 
Ukrame's relationship to the European Un~on In 
1994, Ukrame, as well as Russia, signed a so-called 
"Partnersh~p and Cooperatlon Agreement" wlth the 
European Union They also slgned an interlm 
agreement which only deals with those areas of law 
where the European Unlon itself can enter Into 
~nternatlonal treat~es without the member states being 
part~es to the treatles Therefore, it IS a little early to 
say what effect these Partnersh~p and Cooperation 
Agreements w~l l  have on further legal development 
m Ukraine and Russ~a But ~f one reads the 
Partnersh~p and Cooperatlon Agreement, ~t w~ l l  be 
seen that reference n made to the need for adaptmg 
the law of Ukrame, as well as the law of Russ~a, to 
the legal standards of the European Unlon in order to 
help those countries m the~r economlc relat~onsh~ps 
wrth the European Un~on 

Therefore, I belleve that even ~f Ukra~ne does not 
have a real chance of becommg a member of the 
European Union, ~t is qulte hkely that at a certain 
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point m the next several years, these Partnership and 
Cooperation Agreements and all the EU regulat~ons 
that go along with them, will also have an important 
Impact on legal reform m the NIS 

Mult~lateral Cooperation In NIS Law Reform 
Turnmg to the topic of this conference, the question 
anses, what can the United States do7 If one looks at 
the large body of laws that the Convenhons of the 
Council of Europe produce and the even larger body 
of duect~ves of the European Union, it is obvious that 
all those NIS countries which share a European 
perspective of some kmd will always be looking at 
the legal standards set by the Council of Europe and 
the European Union However, legal reform in those 
countries of course cannot be based only on changmg 
the laws, because that 1s a fa~rly easy task The much 
more enormous task 1s to ensure that these reforms 
are really Implemented 

I th~nk that implementation of legal reforms 1s an 
area where we st111 have a lot of opportun~ties for 
mternational cooperat~on Europe and America need 
to reach out to all the courts, judges, and notaries, 
and basically to a11 people in the NIS, m order to help 
them make that change in thew perspective about the 
legal system Such a shift In perspective w~l l  be 
made not only by changing laws, but also by making 
changes m the legal awareness of the people I thmk 
m this area we have a lot of possib~l~ties for 
multilateral cooperation 

DUTCH-AMERICAN COLLABORATION 
IN NIS LAW REFORM 
by Jan van Olden 
Centre for International Legal Cooperatron 
Leiden UnrversrQ 
Leden, The Netherland 

One of the auns of thls conference 1s to explore ways 
in which we can Improve our efforts to contribute to 
the process of legal reform in the countries of the 
former Soviet Union, and, to be more precise, to find 
ways to make ~t ajomt effort 

Dutch - U S Cooperation on NIS Civil 
Law Reform 
Our first programs w~th  the NIS countries actually 
focused entuely on c ~ l  code development in Russia, 
Belarus, Kazakstan, and Ukraine These four 
programs then developed mto a kmd ofjomt effort 
with the Commonwealth of Independent States as a 
whole workmg on a model civll code and later on 
model crnmal and crimmal procedural codes, which 
could be used by each of the member states 
indiv~dually for their national leg~slation That 
program was carried out with the support of and very 
close cooperation with the Rule of Law Consortium 

It was not by acc~dent that the focus was on the clvd 
code One of the reasons is of course that the Dutch 
had a comparative advantage because the 
Netherlands adopted a new CIVII Code in 1992 after 
forty years of hard work I thmk no country in the 
world can ever afford any longer to make such an 
effort, but ~t provides a posltion from wh~ch others 
can profit and benefit from the work and the research 
which underlay the outcome 

I thmk the Netherlands and Quebec are the only 
countries which adopted new clvil codes after World 
War I1 That fact in part~cular made the Dutch a very 
effective partner for the NIS countries who are 
seekmg partners from whom they can get the state of 
the art Apparently we seem to be such an attractwe 
partner, but there 1s also another deeper reason It is 
that the civil code can be considered the centerpiece 
of legislat~on, as well as the centerpiece of the 
process of reforming the legal system 

The basic premise of a civd code 1s that ~t IS a 
complete and all encompassing legal system which 
regulates all forms of economic and civil activity 
But In the context of the transition m these countries 
of the NIS, economic activities are especially 
relevant and find their basis in the c~vil code Codes 
hke the Russian or the Dutch one are based on what 
1s called the "Pandect System" which is a kmd of 
pyramidal structure In which the basic provisions for 
these civil relations are at the top, and the more 
specific regulations are m the lower parts or the later 
chapters of the civil code This structure makes the 
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c~vil code less access~ble to the non-spec~alat The 
thrust 1s to avo~d uncertamty and unpredictab~lity, 
whlch are contrary to what we are trylng to ach~eve 

I Mly support the idea that legal transplants are 
somethmg with which you have to be very careful 
That is a caveat or sort of warnmg, not only for 
countries outside the European contment, but also 
made the European context Transplants from Dutch 
legislation, even from the civil code, to the Russlan 
legislation do not work We do not believe In ~t It IS 

for thls reason aIso that we have to cons~der the legal 
context in which the Russ~an Civil Code project was 
developing The suggestion that part of that Russ~an 
code was just copled from the Dutch code IS far from 
real@ The NIS countrles want to write and will 
wr~te theu- own legal histor~es 

Another aspect of our work is that we do not strlve 
for a perfect outcome The time pressure under 
wh~ch the draft 1s produced IS part of real10 and to 
strlve for perfect~on m~ght even be 
counterproductive The Royal Dutch Cornmlss~oner, 
Justice Snyders, used to quote one of the drafters of 
the French CIVII Code who had mtroduced the draft 
code to the National Assembly in Pans almost 200 
years ago, and had to admit, as he presented the draft, 
that even a completely new c~vll code, "necessar~ly 
leaves a thousand unexpected questions 
unanswered " 

Comprehenswe Law Reform In the NIS 
We now come logically to the second stage of this 
work I think this stage involves what I might call 
the "comprehens~ve nature of legal reform " You 
start with something and then come to another phase 
which you cannot simply leave and neglect, because 
that wdl do harm to your work When you make 
rules, the questlon automat~cally arises, "Who is 
golng to apply the rules?" How do you prepare the 
actors -- the judges, the lawyers and the procurators 
and the citizens -- to apply these rules9 Also, I think 
that new forms of econom~c activity as a result of the 
economlc reforms In these countries, lead to new 
types of crime with which you have to cope 
Cr~mmal law has to be reformed Procurators w1l1 
have to be retralned New books have to be 

produced The'result IS a whole cham of mterrelated 
issues wh~ch you often have to work on at the same 
tlme, not m a logical order, chronolog~cally or In 
step-by-step approaches, but simultaneously 

Legal reform mcludes more than just civd and 
commerc~al law Lookmg back over the four years 
that we have been workmg m this field, we can see 
that m add~tion to the reform of the civd and 
commerc~al law, the reform of the cr~minal justice 
system and human r~ghts now recewe more and more 
attention Why IS that so9 I thlnk that the ~ n ~ t ~ a l  
enthus~asm about prwatlzation and the prospect of 
developing a market economy has been replaced by a 
concern about cap~tal~sm and explo~tat~on In these 
countrles, and the contrasts and conflicts between 
emerging and neglected classes Increasing crime 
rates, and fast growing organized crime activities call 
out for a new approach If we do noth~ng about these 
new phenomena and developments, they wdl destroy 
much of our results, if not the asplratlons wh~ch we 
had at the beg~nning 

Against t h~s  background we have also been involved 
in some joint in~tiatnes with support of the Rule of 
Law Consortium on developing th~s  project of 
cr~m~nal law reform in Russ~a We are also workmg 
together on a project wh~ch u based on the 
comprehensive model which I previously mentioned 
Actually, we undertook t h ~ s  with the expectat~on that 
the U S government would follow, and we certa~nly 
mamtaln the hope that such an initlatwe w~l l  occur In 
a constructive and t~mely fashion 

Future European - Amer~can Collaboration 
I would like to come back to the pomt where I began, 
r e , how to make legal reform ajolnt effort We, 
Europeans and Americans, have worked in parallel 
tracks, have cooperated infrequently, and have even 
competed w~th each other, but t h~s  now has changed 
I thmk the expenence we have had w~th the Rule of 
Law Consortmm, and this conference itself, lndlcates 
that there u a will~ngness to share our experlences, 
not only our past experlences, but aIso to look ahead 
and see what we are w~ l l~ng  to contr~bute and where 
we are w~lling to coordmate w~th each other m the 
future 
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I agree that in the area of legislation, the countries of 
the NIS w~l l  look to European Un~on (EU) leglslat~on 
and EU regulations That is their standard, that IS the 
model However, when one looks at EU legrslatlon, 
there 1s the factor that the European community is 
blgger than just a contment and that common law 
mfluences are very clearly vis~ble there as well 
Some of the EU regulabons also bear the evidence of 
that influence In the EU, there is also a definlte 
harmonizmg effect between contmental and common 
law systems 

In certain aspects the Europeans tend to take thmgs 
for granted because m all the European countries 
thmgs are organized that way It 1s sometimes 
surprlslng for us to hear Americans questlonmg that, 
but that is the polnt where creatwe work begins when 
you are astonshed by comments and begln to rethmk 
what you have taken for granted I think that the 
coordmated and jomt efforts when Europeans and 
Amer~can questlon each other, mcludmg frequently 
provocative questlons, represent a very good start 
and opportunity for us to cooperate 

NEXT STEPS AND HARD CHOICES IN NIS 
LAW REFORM 

VARIABLES OF LEGAL TRANSFORMATION IN THE 
NEWLY INDEPENDENT STATES 
by Robert Sharlet 
Chauncey Wmters Professor of Polrtrcal Scrence 
Unron College, Schenectadj NY 
Rule of Law Consortrum Consultant 

To begm, let me quote the two leadoff speakers at 
t h ~ s  conference As Ambassador Mornlngstar 
commented, we m the West "are not gorng to make 
the d~fference, but I thlnk we can make some 
d~fference" m NIS law reform, and as Tom Dme 
pointed out, we have, these past several years had an 
impact and the tlme 1s at hand, "to document our 
Impact m a more systematic way " I have therefore 
taken as my theme the questlons, "Where have we 
been, and where are we gomg?" 

Fmt, where have we been? Let me lay out three 
polnts Obv~ously the breakup of the Sov~et Un~on 
m 1991 a our first pomt, the breakup of a h~ghly 
centralized, top-heavy, single-party domrnant system 
What dld this mean? It meant three things systemlc 
breakdown, the emergence of soft states, and lastly, 
mlssrng or marooned legal lnst~tutlons System~c 
breakdown meant that absent the Communist Party, 
the governmental system came apart The process 
had already started durmg the late Perestroika era 
under Gorbachev when the economy was collapsing 
and the polit~cal system was m d~sarray The process 
of polltlcal and soclo-econom~c breakdown 
accelerated after 1991 The result has been the 
emergence of twelve very soft states, to use Gunnar 
Myrdal's concept for states m whlch lnstltutlons are 
very weak, to w~t ,  the extractwe, regulative, 
adminntratlve, and adjudlcatwe powers are defic~ent 

Fmally on th~s  first pomt, we have w~tnessed a 
s~tuatlon of mmmg or marooned legal mstltutlons In 
varlous countr~es of the NIS Moscow In the USSR 
was the center of the Sovlet legal system, wh~ch 
included all leg~slatlve draffmg, jud~cial tralnlng, and 
for the most part, in-service procuratorlal tralnlng 
Russ~a bastcally retained all these lnstltutlons In 
Moscow, whlle most of the other states, with the 
partla1 exception of Ukrame, had ne~ther facll~tles for 
upgradmg judges, for upgrading procurators, or very 
much in the way of skllled expertise for draftlng the 
twenty or more new codes requlred as well as the 
numerous statutes necessary for legal reform 

The second point m retracing the recent past was that 
the legal systems of the post-Sowet successor states 
went into a kmd of centnfigal motion The collapse 
of the Communist Party part~cularly affected the 
legal systems of the NIS The Party had tlghtly 
controlled the Sov~et legal system by means of both 
Party and profess~onal d~sc~pllne Nearly all the 
procurators and judges were Party members as well 
as jur~sts, and were thus subject to the two lmes of 
d~sc~pl~ne  W~th the Party as the glue that kept the 
legal system together gone, the postSoviet legal 
systems flew apart wlth legal ~nst~tutlonal el~tes each 
tryng to stake out increased jurlsdlctional cla~ms, 
usually at the expense of other ekes 
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In~tlally in the first phase of political reform In these 
new states, the Procuracy suffered a declme The 
Procuracy had been kmg of the Sov~et courtroom as 
well as watchdog of the admln~strative system It 
came under siege from polit~cal and legal reformers 
m a number of the new states The Just~ce Ministry 
tended to Increase its stature, espec~ally glven the 
enormous new leg~slahve drafbng tasks at hand and 
the mcreasrng autonomy of the Government or the 
cabinet. The judiciary, crucial to the reform process, 
ended up m the middle, tryrng to galn more freedom 
of achon, if not autonomy, but st111 caught between 
the procurator m the courtroom, to whom Soviet 
judges trad~t~onally showed deference, and the 
Mlnlstry of Justice above, reluctant to y~eld ~ t s  
customary control over judicial budgets, dockets and 
assignments 

The final point of the recent past wh~ch stands as 
background for our work and our future 
prognost~catlons, IS, and I th~nk we must rem~nd 
ourselves of this when we are critical of the pace of 
change in the NIS, that the transition IS still very 
young m all of these countrles Above all, we should 
remember that the transition is a process, not a series 
of discrete events We, In turn, and our NIS partners 
know little about this process because ~t IS an 
unprecedented process of sunultaneous pol~tical and 
economic reform There IS no theoretical literature 
on this two-fold transit~on 

A characteristic of the transition m all these countries 
has been the enormous veloc~ty of change For 
mstance, the rush to privatize, especially in Russia, 
quickly outstr~pped the capacity of the slowly 
reforming legal system to regulate the new private 
economy In response, we m the Western assistance 
communlty have not always in the past coordinated 
our law reform efforts between governments or even 
wlthin governments Collectively, however, the 
Impact of our efforts in the NIS has been posltlve, but 
we can do better and we will However, we can only 
assist our friends In the NIS Ultimately the task of 
building modem legal systems IS theirs 

Pol~t~cs  as the Cr~tlcal Vanable 
Let me turn to what I belleve IS the crltlcal vanable rn 
the ongorng legal transformat~on process In wh~ch we 
are partlcipatmg Neither economlc reform nor legal 
reform in any of these countrles is an autonomous 
self-contamed process pr~mmly amenable to 
technical man~pulat~on On the contrary, both 
economic and legal reforms are driven first and 
foremost by pol~t~cs The pnmacy of pol~t~cs must 
not be forgotten As the World Bank recently 
recognized for NIS economlc reforms, as quoted m 
the Econom~st "It's the pol~ty, stup~d " 

We m the mternat~onal rule of law communlty need 
to remember that no matter how technically skllled 
we may be, pol~tical d~rect~on w~thin the NIS IS 

determinatwe for legal reform Pol~t~cs or pollt~cal 
w~ll, therefore, 1s the essential Impetus for legal 
transformation 

Another aspect of the prlmacy of pol~tlcs IS the role 
of lndivlduals m t h~s  process Personal relationships 
and networks are ~ncreas~ngly Important In the West- 
East assistance process In effect, a number of the 
people w~th whom we work, the promment ones, are 
figuratively carrylng ther mst~tut~ons on their backs 
or In thelr briefcases These people are the agents of 
change in their own legal ~nstitutions, as well as in 
the legal process as a whole m the~r countr~es Why 
are they carrying these rnstitutlons on their backs or 
in ther briefcases? Because these lnst~tutions m the 
new environment are still very weakly rooted These 
people are ~ndlspensable to Western efforts to be of 
asslstance They are the key players 

The Next Tasks For Sustamable 
Legal Transformat~on 
Now where are we gomg? What are the tasks for the 
NIS pol~tical and legal el~tes? What are the~r 
priorltles and strategrc choices m legal reform, and 
in reform rn general? Foremost is the continuing 
task of state-bullding Not much has been heard at 
this conference about the state The very phrase "the 
state" has taken on a pejorative connotation slnce the 
end of the Sovret Unlon because of the bloated, 
dom~nant Soviet state However, economlc and legal 
reforms are interdependent and hence discussion has 

17 
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turned to rebuild~ng the extractive, regulative, 
admmlstrat~ve, and adjudlcatlve capacities of the 
state m the NIS Sure, the public sector has to shrmk, 
and ~t 1s shnnkmng, but not to the pomt of the 
"withermg away" of the state There has to be a 
v~able state ~f econom~c and legal reform are to 
h v e  

What are the tasks for West-East collaborat~on m 
support of sustamable legal reform In the NIS9 
Among these tasks we and our NIS partners must try 
to manage better 1s reception of legal ideas on the 
NIS end, and the engmeerlng of legal transplants 
from our end On one hand, the NIS ekes need to 
temper the notlon that law alone w~l l  be a panacea for 
the problems of trans~t~on, wh~le on the other hand, 
the West m supplymg the legal transplants needs to 
bear m mmd a Russ~an colleague's caveat, "We 
cannot merely copy your laws, because we have our 
own h~story, trad~t~ons, and lawyers " 

Another task before the West IS the need for better 
coordinat~on of donors, resources, and efforts The 
Rule of Law Consortium p~oneered the collaboration 
with the Centre for International Legal Cooperation 
in Lelden One ~mmediate consequence of t h~s  
productwe conference w~l l  be better, more effic~ent, 
mtegrated and cost-effective donor cooperation 
w ~ t h ~ n  the U S government and the donor 
community on our s~de, and between the Un~ted 
States and our European and supra-nat~onal partners 
abroad As the West constructively engages the 
successors to our former great adversary, we must 
work together better 

Seedtime for the Rule of Law In the NIS 
To conclude, t h~s  1s bas~cally seedt~me for the Rule of 
Law m the Newly Independent States Ult~mately, 
success w~ l l  be determmed by the polit~cal wdl and 
technical sk~lls of the NIS polit~cal and legal ekes m 
cultivatmg, nurtur~ng and growmg these seeds lnto 
susta~nable perennials As Jan van Olden put it very 
eloquently, "The NIS countries will wrlte the~r own 
legal h~stories " 

SUSTAINING LEGAL REFORM 
CLOSING THOUGIITS 
by Geraldme M Donnelly 
former Dzrector, Ofice of Democracy and 
Governance, USAID, Washmngton, D C 
Mtsslon Dlrector for the Caucasus, USAID, 
Yerevan, Armenza 

We started thls conference w~th  Ambassador 
Mornmgstar's observat~on that sustamable legal 
reform In the former Soviet Unlon 1s In our U S 
national lnterest It seems to me that we at USAID 
are oftent~mes gu~lty of thmk~ng entlrely too 
technocrat~cally and too apol~t~cally, and that one of 
the first th~ngs we need to look at, whether it 1s 
Kazakstan or any country that we happen to be 
working in, 1s where our U S nat~onal Interests 
cornc~de w~th those of md~v~duals m power m those 
countries That IS not to say that you decide at that 
polnt that you are never golng to do anyth~ng m 
countr~es w~th  less than ausplclous condlt~ons It 1s 
to say that you go In w~th  your eyes wide open, and 
recognize, for mstance, that it IS going to be a long, 
hard road to promote democracy per se in certaln 
countrles It may be that the best way to promote 
democracy m those places a to use the Trojan Horse 
of commercial law reform, slnce it IS really m 
people's longer term economlc interest to see that 
happen In the process, you can point those countrles 
In the d~rect~on of judlclal independence, 
transparency, and accountabil~ty 

In closmg this conference on 'Sustalnable Legal 
Reform 1n the NIS, ' I thmk ~t is important that we 
remember that we are not always provrdlng this 
money for purely moral reasons We may m fact, 
have some m~xed motives as a government, but ~t 
seems to me the taxpayers from whom the Un~ted 
States, the Dutch, or the Germans ralse the money 
that 1s gomg Into these programs, have a very clear 
Interest m how them money a spent, and, In our case 
that the money is spent in the U S natlonal interest 
One hopes that over the longer term our nat~onal 
Interests colnc~de w~th our moral concerns In the 
long run, I thlnk most of us, at least in the United 
States, are naive enough to thmk so 
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AFTERWORD LESSONS APPLIED SINCE 
THE 1996 CONFERENCE 
by Kerth A Rosten and Robert Sharlet 
Co-Edrtors 

Smce the conference on 'Sustarnable Legal Reform 
m the NIS," the Rule of Law Consortium (ROLC) has 
sought to apply lessons learned fiom that 
mternational gatherrng At home, the ROLC has 
strwen to strengthen cooperation w ~ t h ~ n  the U S 
donor community by actwely ~dentlfjmg resources 
withm the U S government that could be brought to 
bear on the challenges facmg the emerglng Rule of 
Law soc~etles m the NIS The ROLC has worked 
with the U S Department of Just~ce on develop~ng a 
tralning capaclty for NIS procurators on economlc 
crime, lncludmg tax evaslon, financ~al inst~tution 
fraud, and money laundermg In add~t~on, the ROLC 
has cooperated w~th  the Federal Judicial Center and 
the Admmistrative Office of the United States Courts 
on judlclal refom in Russ~a and other countries of 
the NIS 

Abroad, the ROLC has collaborated w~th  mult~ple 
donors durmg the year slnce the conference 
European partners have Included the Inst~tute for 
Const~tut~onal and Legislat~ve Policy (COLPI) based 
in Budapest, Hungary and funded by the Soros 
Foundat~on, the Counc~l of Europe, the Pans-based 
Institute of Comparative Research on Inst~tut~ons and 
Law, and, on a contlnulng bas~s, the Centre for 
Internat~onal Legal Cooperat~on of the Netherlands 

judges and experts who took responstbd~ty for 
sesslons on local commerc~al law 

In add~t~on, a delegation of Mongolm judges 
sponsored by the Dutch Embassy In Beyng, Chma, 
part~c~pated In the Osh seminar The ROLC and the 
Dutch Centre for Internatxonal Legal Cooperatlon 
contrnue to work together to assure that the lessons of 
the Osh semlnar will nurture the cause ofjudlclaI 
reform m the NIS 

General Informat~on 

Edltor Professor Robert Sharlet 
C/O Rule of Law Consort~um 
ARDlChecch~ Jomt Venture 
1101 17' Street, N W Su~te 800 
Washmgton, D C 20036 

I Phone 202-86 1-035 1 
1 Fax 202-861-0370 

As an example of a program applymg the lessons of 
the 1996 Conference, the ROLC worked wlth ~ t s  
Dutch colleagues on an actlvlty In the Kyrgyz 
Republic T h ~ s  act~vlty was part of the ROLC's 
ongoing judlclal reform program In the country, 
which a deslgned m part to create local capacity for 
organlzmg and conductmg judlclal tralnmg seminars 
W~th the ass~stance of the Centre for Internat~onal 
Legal Cooperat~on, the ROLC des~gned and 
Implemented thls judlclal training actlvlty for judges 
In Osh, m the southern part of the Kyrgyz Repubhc 
The teachmg faculty for the program lncluded 
Amer~can and Dutch jurists as well as local Kyrgyz 
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THE POLITICS AND LAW OF PRIVATIZATIONJN TEE 
NIS ANINTRODU~ON 
by Robert Shariet 
Chauncey Wrnters Professor of Polracai Scrence 
Unron College 
Schenectady, New York 
Co-Edrtor, Specral Issue on hvaazaaon rn the NIS 

It is my sad duty to ~nform the readers of t h s  
Newsletter that Dawd Bronhelm, the foundmg 
& 6 r  of the Rule of Law Consortrum, &ed in a 
road accldent late last year hie engaged m legal 
reform work m the Republic of Georgm. Following 
thls Introductlon, the &tors offer a memonal note 
on hls dshngulshed career as one of the preemment 
archtects of Western rule of law assistance to the 
successor states of the former Sovlet Umon 

Th~s issue is devoted to p n m o n  m the Newly - 
Independent States (NIS) The process of pnvatmng 
state property m the former centrally planned 
econonues is an on-gomg task of enormous 
complexity Prrvatm&on as pubhc pohcy flows from 
antecedent political and legal reforms, becormng 
both an impetus to and a product of econonuc reform 
in the NIS 

The purpose of ths  special issue is to present an 
array of artlcles on d e n t  legal and polltlcal aspects 
of pr~vatlzation m Russ~a, TJkmne, and several other 
post-Sowet states Coverage focuses on findmg the 
necessary polibcal consensus to carry out 
pnvattzatlon, codrfylng the new c~vll and cnmnal 
codes to support a market economy, and developmg 
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the vanous judtctal processes needed to adjucficate and Armema, he also po~nts out that the Russtan 
cfisputes mstng from the pnvatmtton process State Duma refused to enact the chapter of the Civil 

Code on pnvate land ownerslup because of pohtical 
In the first artxle, Peter Maggs refers to the ttpohtIcs resistance to pn-on of land The second arbcle 
of pnvatm&oa" W e  h s  contnbut.lon concentrates on 'The Polittcs and Law of Prrvatmbon m 
pdY on the drafhng and oodrfylng of new ctvil Ukrame," descrrbes even more wndly how poht~cal 
codes and substcfiary legslatton m Russta, Georg~a, confhct between parhament (contmued next page) 

Dawd Bronhetm, the foundmg Qrector of the Rule 
of Law Consortmm, was a person of umque talents 
and quahttes After a remarkable tenure with the 
Alliance for Progress followed later by semce as a 
seruor offictal of the U S Agency for Internattonal 
Development (USAID), Dawd could easily have 
rested on hts laurels Instead, he rose to the greatest 
challenge of hts public ltfe, partrcipattng in the 
effort of provlcfing Western assistance to the 
successors of our erstwhde great adversary, the 
former Somet Umon, on the road to developing rule 
of law societies As Vice Prestdent Gore wrote on 
the occasion of Dawd's death, Dawd was "an 
Arnencan pioneer " 

In 1993, when the ARDKhecch Jolnt Venture was 
selected by USAID to carry out U S -assisted law 
reform throughout most of the former USSR, rule of 
law reform in the post-Sowet states was sttll an 
untested tdea There were no manuals, textbooks or 
case stucfies for gutdance on how to transform 
Sowet legal tnstttuttons and the law Itself, Into a 
democrattc legal process supporttve of a humane 
society and market economy Rmng to thts 
challenge, Dawd, through a combmatton of wsion, 
chansma and hls considerable g& as an 
tntellectual actmst, created and budt the Rule of 
Law Consorttum mto a powe&l engme for 
prowdtng U S law reform assistance to the Newly 
Independent States of the former Sowet Umon 

Dawd's vlston encompassed the grand sweep of 
systenuc reform, tncludtng the mynad connections 
between parts of the legal system on the one hand, 

and the pohttcal and economc systems on the 
other HIS chartsma attracted a talented group of 
people, and sewed hlm well m negottattons wth 
Russtans, Ukrauuans, Georgtans, Armemans and 
others Ideas, projects, and action plans comprising 

a vast bluepmt for democrattc legal change tn the 
Newly Independent States flowed from hts 
capactous nund All of these facets of hts 
professional persona were fused together by Dawd's 
exceptionally keen sense of how to get thngs done 
tn the real world 

Getting tlungs done ln the realm of rule of law 
reform tn the Newly Independent States meant 
promottng jucficial, procuratonal, and legal 
educattonal reforms These acttvlttes brought Dawd 
tnto close relattonshtp wth U S , European, and 
post-Sowet government officials, junsts and 
academcs here and abroad, and, of course, lawyers 
of the former Sowet system as well as young legal 
reformers Forgtng these disparate groups into 
worlung alltances requtred surgeon-llke precision 
in pres:Qng over complex and deltcate 
negottattons, as well as the marshaling slulls of a 
general leadmg a multtnational force into battle 

Damd was well endowed wth the negohatton and 
leaderslup slulls whtch helped the Rule of Law 
Consorttum, ~ t s  aflihates and assoctates, and tts 
post-Sowet partners, lay the long term foundattons 
for constructmg rule of law systems in the Newly 
Independent States At the height of h s  powers and 
the top of lus form at the ttme of h ~ s  death, Dawd 
Bronheim wtll be mssed but not forgotten by those 
who had the priwlege of worlung wth htm 

The Edltors 
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and the president over the pace, scope and duection 
of pnwtmtion of state property 1n general, has 
retarded the necessary development of the requisite 
legal mfcastructure Two other artdes address 
lssues o f c o ~ t u ~ o n a l  and commeraal ad~uChtI0n 
ofpnvattz&on Qsputes Judge Garllcla of the Pohsh 
Constltutronal Tnbunal underscores the k t  that the 
mtial decision to pnvatciz state property and the 
question of what form ~t vvlll take, rests clearly wth 
the pohttcal authonhes Once pnvattzatton is 
undertaken, however, tt then becomes the 
responsibility of the judmal branch to ensure that 
the process is carrted out in compliance wth the 
conshtuhon and the relevant laws of the state In ttus 
connection, Ketth Rosten ln the follovvlng arttcle 
descrtbes the evoluuon of the Russian commerctal 
court system, and ~ t s  vital role "on the front ltnes of 
the prtvatmtton process " 

Finally, John Quigley outlines key provtstons of 
Russ1a1s new Crimtnal Code designed to afford 
crtmtnal law protection to the newly privatized 
economy, whtle Judge Iulina of the Kyrgyz Supreme 
Court dtscusses the problems of judmal practtce and 
enforcement in the case law on new types of 
econonuc and whtte collar cnme tn an emergmg 
market economy 

POLITICS AND THE LAW OF 
PRIVATIZATION 

CrVlL LAW REFORM AND PRIVATIZATION m THE 
NEWLY INDEPENDENT STATES 
by Peter B Maggs 
Corman Professor of Law 
Universzty of Illinois College of Law 
Champazgn, Illznozs 

The purpose of civtl law reform in the Newly 
Independent States IS to provide a legal envtronment 
for their post-prtvatizatton market econonues The 
key element of civll law reform has been the 
preparatton of new c i d  codes These codes provide 
comprehenstve rules protecttng property and contract 
nghts, but are virtually stlent on prtvattzatlon 
Rather the codes prowde the rules by whlch pnvate 
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enterpnses (and the remamng state enterpnses and 
institutions), vvlll interact Unlrke pnvatmtlon 
legslabon, wluch IS meant to govern a temporary 
process, the new civd legsl&on, particularly the 
awl  &, 1s expected to stay m force well into 
the twenty-first century 

- 

It was urgent to have new, hgh @ty awl 
legslation in place by the bme the pn-on 
process had created a stgmlicant pnvate sector m 
the economy Foretgn asststance from the Umted 
States, the Netherlands, Germany, and other 
countrtes, was drrected at q e d m g  the process, and 
improving the product of the clvd legslatton 
effort 

Tfus asststance provlded basic drafhng 
infrastructure, including computers for word 
processing, and e-mad for drstrtbutmg drafts and 
receivtng comments It underwrote the cost of 
drafting meetings, and patd for foreign (and in some 
cases also local) legal consultants Drafhng civtl 
legtslation in the smaller post-Sowet states presented 
a particular problem because of then lack of civd law 
spec1altSts 

The ARD/Checch Rule of Law Consortium 
supported a number of meetmgs brtngng together 
civtl law experts from most of the Newly 
Independent States for jomt drafhng efforts These 
joint efforts resulted m the prep-on of a "Model 
Ctwl Code," and also had considerable influence on 
the development of the second part and the draft 
tturd part of the Russian Civd Code The Model 
Code and Russtan Code m turn have heav~ly 
tnfhenced the drafttng of am1 codes m almost all 
the Newly Independent States 

Because a ciwl code alone cannot regulate all the 
areas of ctvil law in detad, each code envisions 
the passage of a dozen or more addlttonal pieces of 
legulation, for instance a law on joint stock 
compames a mortgage law, and a land law Foreign 
assistance has also been drrected at speedmg and 
improvmg the preparatton of the drafts of these key 
laws 
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The ciwl le~slation drafbng process has reflected 
the poht~cs ofpnvatmtion In Russla, for 
instance, the State Duma refused to enact the chapter 
of the code dealtng wth  p m t e  land ownershp, 
because of resistance m the Duma to pn-on 
of land In Armenta, m contrast, the draft code 
con- dehled promions both on land ownershp 
and land mortgage, because of the more favorable 
amtude toward pnvatlzatlon there 

The Russian Code and most of the other codes retam 
a number of provisions designed to regulate the state 
sector of the economy that wll continue after 
pnvatlzation Agam there is a contrast between the 
Russian Code, wh~ch gwes a special posltion to state 
enterpnses and the Armeman code, &ch requires 
them to be orgamzed as ordinary joint stock 
compames 

The passage of new ciwl 1egislatIon does not 
automatically provlde a good legal enwronment for 
privatized enterprises Equally Important is the 
preparatlon of the judicial system and the bar to 
operate In the new enwronment To nuninuze the 
burden of transition, all of the Newly Independent 
States except Georgia have chosen to draft 
legslation uslng ternnology and concepts that had 
sumved from the Sowet penod. Foreign assistance 
has helped in re t ramg of judges to apply the new 
law, as well as reonentation of law schools to teach 
the new law 

The ultmate success of the reform efforts by the 
Newly Independent States wl1 not be decided by the 
pnvatimon process, wtuch merely w11 determtne 
the imtial asset-holders, but rather by the civll 
law reform process, whch will determtne rf the 
nascent market economy can reach a healthy 
matunty 

THE POLITICS AND LAW OF PRIVATIZATION IN 

UKRAINE 
by Mykharlo Kukhar and Olga Lehn, Specialzsts 
Center for Independent Polrhcal Research 
Kyv, Ukrmne 

The pnvatmon process m w e  began in 1992 
and its development has been constantly 
accompmed by several negatwe factors One of 
these was and re- the absence and slowness of 
the creation of the appropnate legslatwe basis for 
pnvahzahon For example, the parhament has been 
unable to adopt a law on the State Property Fund 
(SPF) due to its mabihty to £ind common language 
wth the President of b n e  on the issue of whether 
the Cabinet of Mtmsters or the parhament itself 
should have junsdrcfion over the SPF 

Several times since 1995, the SPF leadershp has 
pointed out the need for foreign investors' 
partrcipat~on in the pnvatmtlon of large Ukraiman 
enterpnses However, the unrestncted sale of stakes 
in large enterpnses st111 remams in doubt in 1998 
because of parhament's categoncal opposition to the 
draft Law on International Tenders as a guideline for 
pnvatization of state assets 

Another sigruficant k t o r  hawng a negatIve effect 
on pnvatization is the absence, to date, of a 
depository system that could enable the ownership 
nghts of foreign investors to be taken Into 
considerat~on The Law on the Depsitory System 
adopted by parhament authonzes creatxon of a 
depository in the course of 1998 The state budget 
has allocated funds for t h s  purpose, although 
specialists estlmate that more than SIX trmes the 
amount budgeted is requlred to set up a depository 

A thud factor slowng the pnvatmbon process in 
Ukrame is that since the process began in 1992, the 
state has consistently faded to pnvatlze the number 
of facilit~es earmarked for pnvatizahon each year 
For example, 450 out of the 1,890 enterpnses 
designated for pnvatization in 1997 should have 
been privatized in 1996 
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Pnvatuation Certificates 
Accordmg to mfom.Won provlded by the IJkmman 
State Property Fund, about 15 nullton property 
p n v m o n  certrficates have yet to be invested, 
rncludmg the approxlMate1y SIX W o n  that 
lllaaman citizens have yet to be mued Since 
begmmg theu operat~ons rn Ukmme, rnvestment 
funds and compames have accumulated 16 1 W o n  
pnvattzatton cerhficates, and have Invested 12 
mllion cerhficates ~n enterpnses undergotng 
pnvattzatton 

Nomally, pnvattzatton certrficates are regwtered 
secunttes not subject to resale Nonetheless, the 
exlsttng system of regtstermg the nghts of 
stockholders in pnvattzed enterpnses has allowed 
pnvatlzatlon certrficates to be purchased on the black 
market, and subsequently used to acqutre stakes tn 
attracttve enterpnses The market value of a 
property pnvatizatton certdicate is the equtvalent of 
12 to 15 U S  dollars 

The Pol~tlcal Struggle between Pres~dent and 
Parliament to Control Privatuat~on 
The pmttzatton process has also been slowed by a 
pttched battle between the prestdent and parliament 
On May 21,1997, the Ukmman parltament tssued a 
decree suspendtng approval of pnvabzatton plans for 
state enterpnses whose pnvattzation u subject to 
Cabtnet of Mmsters' approval The suspenston was 
to remam tn force pendtng appointment of the 
chrman  of the State Property Fund, and adoption of 
a state pmttzatton program 

On June 3, parhament adopted a law approving the 
1997 State Pnvatmtton Program Ifparltament had 
W e d  to adopt the prrvatmtton program before June 
6, the version previously approved by a May 6 
pres~denttal decree would have gone tnto effect The 
Constttutton stipulates that unttl June 28, 1999, the 
president has the nght to enact decrees regulattng 
econonllc tssues not yet subject to regulation by 
current laws Such presldent~al decrees are to be 
issued sttnultaneously wttli the subnl~ssion to 
parliament of the relevant draft laws Parltament 
may reject a subttutted draft law wttlun 30 days of its 
submtsslon 
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In November 1997, padlament passed a resolution 
declarmg tnvalid all normattve acts adopted by the 
State Property Fund stnce March when Volodymyr 
Lanovyl became its actmg chrman  Accordtng to 
the resolubon, the presdent is to submt lus 
canddate for the post of SPF ch;urman for 
parhamentary approval Approval of a new SPF 
chauman wrll effectwely l egmme the November 
resolubon a n n u h g  all the Fund's declslons taken 
under Acttng Chrman  Lanovyl Srnce Prestdent 
Leomd Kuchma appointed Lanovyi the A W g  
Chauman of the SPF, parhament has perststently 
adopted resoluttons pronounctng h s  decisions 
illegal 

The confltct between the prestdent and parltament 
has continued Into 1998 The prestdent vetoed the 
Law on the State Property Fund for the second tme 
on January 4,1998 Among other thmgs, the 
prestdent opposed the parliament's declston to 
assume junsdtctton over the SPF Accordtng to the 
president, the SPF should be under the Cabinet of 
hhmsters' junsdIctton, but accountable to 
parliament The president argued that the 
Constttutton stipulates that the Cabtnet of Mtmsters 
1s the only government mstttutton empowered to 
manage state assets 

Protectron of Stockholders' R~ghts dunng 
Pnvatuatron 
All ordmry regtstered stocks should have equal 
values and entttle thex holders to equal nghts A 
stockholder may trilnsfer vottng nghts to another 
natural or legal person by proxy 

To protect shareholders' nghts, state pnvatmtton 
agenctes may not do the followng before 
tmplementatton of a pnvattzatton plan 

Transfer assets ~ncluded tn a jotnt-stock 
company's authorized fund If the value 
of the assets is greater than 10 percent of the 
company's total assets In that case, the 
assets are to be alienated at pnces no lower than 
thetr market pnces, 
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Adopt decisions on supplementary issuance of 
stock, 

Change the normnal value or quanbty of shares 
(except m cases of dstnbutron of stock at the 
end of an maon),  

Decline to reregister shares m the name of then 
new holder 

The rmmmum number of shares required to obtam 
vohng nghts at stockholders' meetmgs may not be 
deternuned before completion of the sale of stock 

ADJUDICATING PRIVATIZATION DISPUTES 

THE POLISH CONS~UTIONAL TRIBUNAL AND 
PRIVATIZATION LAWS 
by Lech Garlzckr 
Member of the Polwh Constrtubonal Trzbunal 
Warsaw, Poland 

The Polish Constituhonal Tribunal has considered 
pnvatmt~on problems several times The Tnbunal 
has ruled on three major queshons, namely the 
general character of privatization, the pnnciple of 
equahty, and the pnnciple of the dstnbuhon of 
power 

General Character of Prwatuatron 
Related to the general character of p n v a m o n  1s 
the Constitutional Tnbunal's decision in 1996, in 
whch the Tnbunal held that there exlsts no "right to 
pnvatlzation " Neither the Constrtution, nor any 
other act of law obligates the state to engage in 
granting property to all the people in the country, a 
process whlch would be wewed as givmg the state 
property to the people A decision to imbate ths  
process as well as the choice of an option for 
completing total privatization shall rest wth the 
authority of the parliament. At the same time the 
Tribuilal re-stated its position underscored in its 
earlier decisions that "It is not for the Consbtutional 
Tribunal to decide whether the decision was nght or 
wrong It is the parliament whch must make 

appropnate decisions for whlch it shall be 
responsible before its electorate " 

Therefore, the decision whether to conduct 
pnmtmtion and what form it w d  take shall be the 
authonty of the government However, lf the 
parhament thought it necessary to conduct total 
p n m o n  and decided on the way to do it, the 
legal form of tlus process should be m comphance 
wth all the norms, prrn~ples and con&tubonaI 
values Malung sure that such comphance is, indeed, 
enforced shall be the authonty of the Tnbunal 

Nor can p n m o n  be conducted at the expense of 
the nghts of other people In its Decision of May 15, 
1996 (W 2/96), the Constitutional Tnbunal noted 
that the value of a privatized enterpnse cannot be 
detemned in a manner whch would infnnge on the 
nghts of persons 

Pnnapie of Equal~ty 
The Constitutional Tnbunal also considered 
complants about the prtvatization legslabon 
wolating the pnnciple of equality of citizens For 
~nstance, the Law of 1993 prowded the rrght to 
obtslln (purchase) pnvabzahon certificates to all 
Polish citizens who reached the age of 18, and have 
permanent regstrahon at the place of their 
residence Age and regstration requuements were 
called into quedon by the Ombudsman as prowsions 
wolatmg the pmcxple of equality 

In its declsion dated September 3, 1996 (K 10/96), 
the Tnbunal partmlly shared the opmon of the 
Ombudsman. The requement for a person to be at 
least 18 years old was not found to be in wolahon of 
the pnnciple of equality Establishment of a Merent 
legal status for certam cit~zens is allowed If it is 
based on rational arguments The h t a t i o n  of the 
nght to obtam a prrvatization cert~cate to citizens 
of age who contnbuted to the growth of the state 
property being pr~vatized can be considered as a 
rational decision 
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However, denylng homeless persons the right to 
o b m  pnvatmitton ceMcates runs counter to the 
constitutional pmciple of qmhty Such derual IS 

not based on any rabonal argument The law does 
not requue that a a-n should have a permanent 
place of restdence whde homelessness exlsts as a 
soctal reahty Therefore, the requvement based on 
th.ts cntenon has a &smmmatory nature, for rf the 
legtslature has opted for the rule of general 
&stnbutton of certlficates, the pnnctple of equallty 
has to be observed 

Regardmg the pnvattzatton conducted on the basis 
of the Law of 1990, the pnnciple of equallty was 
rased here tn relatton to the preferential treatment m 
the dtstnbutton of certlficates accorded by the Law 
to the workers of an enterpnse Along wth the 
workers of an enterpnse, this preferential treatment 
also extended to "the producers of agncultural 
productton assoc~ated wth the enterpnse on a 
permanent basis " A questton arose as to whether 
ths  pnvtlege can be enjoyed only by mdtvtdual 
producers or does it also extend to legal persons 
(cooperatwes, compmes, and state legal persons) 
whch produce agncultural produchon and are 
associated wth the enterpnse 

In tts Deciston of March 8,1995 (W 13/94), the 
Constttuttonal Tnbunal made a ruling that only 
natural persons can have the rtght to preferred stock 
ObWmng stock on a preferential basts has an 
exclustve character and access to tt should be 
Interpreted narrowly Preferences m pnvattzation are 
meant to asstst those workers who need to find thelr 
place tn new econonuc condtions, and not to reward 
legal persons 

Pnnctple of Separat~on of Powers 
The problem of separatton of powers came up tn 
connectton wlfh the Law on Cornmerc~alizatIon and 
Pnvat~zatton of State Enterpnses Its 1995 verslon 
sad, inter aha, that decisions to pnvattze were to be 
taken by the Counctl of Mtusters or relevant 
numsters, but prtvatizatton of certain sectors of 
national economy (for tnstance the liquor industry, 
the oil and gas sector, banks and murance 
compatues, sea and nver ports, zurports, and coal 

and hgmte mmes), requtred approval of the 
parhament m the form of a resoluhon The Prestdent 
of the Repubhc of Poland challenged th~s provision, 

md~cating that the pmciple of s e w o n  of powers 
does not provide the basis for the parhament to take 
such specrfic deastons 

In its declslon of September 22,1995 (K 19/95), the 
ConstttutIonal Tnbunal supported the latter 
argument In doing so, reference was made to the 
German concept of "the mun sphere" of Merent 
powers The pnnclple of separatton of powers does 
not exclude a certam junsd~ct~onal overlap between 
the legslattve and executwe branches However, the 
authority to make executrve decistons cannot be 
entlrely taken away from the government not only 
because they are "the essence of tts competence," but 
also because domg so &lutes responsibiltty for such 
dects~ons The dectsion of the Consbtuttonal 
Tnbunal was taken as a measure of preventive 
supemsion as a result of whch the parliament 
adopted an amended new verston of the Law wthout 
the provtstons challenged 

RUSSIAN COMMERCIAL COURTS AND 
PRIVATIZATION 
by Kemfh A Rosten 
Senror Legal Reform Specralrst 
Rule of Law Consortrum 
Washmgton, D C 

The largest ever transfer of publlc assets to pnvate 
hands was accompltshed tn the wake of the fall of 
the Sowet Umon As much as 82 percent of all 
enterpnses tn Russia no longer belong to the state 
The pnvattzatton process on t h ~ s  grand scale 
unleashed a whole senes of legal problems unknown 
m the Sovtet era. 

The Russtan Supreme Commercial Court, also 
known as the mgher Arbttratton Court, was a relic 
of the old state arbitration system, tn which state 
enterprises resolved thetr disputes m proceedtngs 
wthout ngtd procedural rules Only stx months 
before the formal &ssolution of the USSR, the 
commercial courts were created, and their status was 
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later enshmed tn the Russlan Consbtubon of 1993 
Under the leadershp ofthe Chsur of the Supreme 
Commercial Court, Vemarmn Yakovlev, a former 
Muuster of Just~ce of the USSR, the commercial 
courts have emerged as the major forum for 
commeraal &sputes m the Russian Fedemon 
Then juns&&on is defined by the stat~s of the 
parttes If all parttes are legal enttttes, such as jornt 
stock compmes or partnershps, the hspute d l  be 
heard in one of the commerctal courts 

The commerclal courts have been on the fiont lmes 
of the p r r v a t i o n  process They have heard a 
vimety of disputes, d u c h  have fundamentally 
aflected the success of the pnvatmbon process, and, 
possibly even more importantly, the perceptton of the 
hrness of the process In the wmng days of the 
Sowet Umon, in July 1991, just as the commerctal 
courts were created, the Russian Federation launched 
its ambit~ous plan for the pnvatization of state and 
murucipal enterpnses The status of property was 
still very much In dxpute, espectally considering the 
Qstinction between forms of "economc control" 
recogmzed m Russian property law and Western 
prtnctples of "ownershp " The State Cottututtee for 
the Adrmmstration of State Property, whtch 
orgamed pnvatization, and the Russian Fund for 
Federal Property, whlch sold the property, were 
charged wth the transfer of massive state assets to 
private hands 

State enterpnses filed acttons aganst the State 
Comnuttee in the commercial courts, argutng over 
the authority of the State Comnuttee to hspose of 
state property The Supreme Commercial Court held 
that the State Comnuttee could only exercise those 
nghts that the state ttself possessed. Tius holQng 
has led to further actions probmg the extent of state 
author@ 

Some ofthe lower commercial courts were cnt~cized 
for refusing jurtsdlctlon m pnvatizatlon cases, 
particularly in the more difficult or con~plex cases 
Some judges were notortous for trylng to find lack of 
junsdictlon for cases they could not understand But 
the Supreme Commercial Court has fought for an 
expansive role, using both its power of legislative 
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mrtlattve, and its hol&ngs m m o w  cases For 
example, one company filed an W o n  to rule that the 
pnvatmtion of the Archangelsk A m a t m o n  
"RosoptprodtorgH was v014 but the lomr 
commerclal court held that ~t drd not have 
jutr&&on over the matter because the pnva twon  
plan &d not constttute a governmental act vlolatmg 
the legal nghts and Wrests of the plamt~E 

By its k ts ton of August 15, 1995, the Supreme 
Commerctal Court rejected thls narrow wew of 
commerctal court juns&&on The Court held that 
the approvql of the pnvatmhon plan constttuted a 
governmental act by the State Comnuttee for the 
Adrmtllstratton of Property The mclusion of 
facilities m the newly privatized enhty's balance 
sheets &redly affected the Interests of the planttfE 
The Supreme Commercial Court ordered the lower 
commercial court to hear the ments of the action 

Under the government's pnvattzatlon plan, smaller 
enterpnses (fewer than 200 workers, and capital on 
January 1, 1992 of less than one mlhon rubles), 
were subject to sale at auction The largest 
enterpnses (more than 1000 workers, and capital of 
more than 50 mll~on rubles), were pnvatlzed 
through the creation ofjotnt stock compames and the 
sale of shares Those enterpnses that fell tn between 
could be pnvatlzed through either of these methods 

It was not surpnsing that prospective purchasers, 
wth bllltons of dollars of assets at stake, would play 
fast and loose w*h the rules Few of the wolattons, 
however, ever ended up tn the commerclal courts, 
espectally tn the first few years of the pnvattzation 
program The frequency of these cases has tncreased 
m recent years The commercial courts have been 
parttcularly receptive to adjudmtmg clear vlolat~ons 
of the pnvattzabon laws For example, the 
commercial courts have routtnely ordered the return 
of property purchased at aucbon in mstances when 
the m m n g  bdder has failed to come up wth the 
money in a timely manner 

But absent a clear wolation, commeraal courts have 
seemed to grant a presumption of vahdtty to 
pnvat~zation For example, the Cheliabinsk 
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Procurator tiled an actlon to find that the 
pnvatmon of a store known as "BmuZ' was votd, 
because ~t was m d & o n  of the State Plan on 
P r r m o a  The lower commerclal court agreed, 
holdtng that a small store of only twenty workers 
was rmpposed to be pnvatmd through an auwon, 
rather than the alte-ve procedure of creatmg a 
jornt stock company 

The Supreme Commerctal Court reversed t h s  
dec~sion, findmg that the store acquued the status of 
a state enterprise only on September 20,1992, and 
therefore the number of workers on January 1,1992 
dtd not control the method of pnvatmtton The 
Court also noted that the pnvatlzation of the store 
"factually has been completed, the shares hawng 
been purchased by prtvatmhon checks, h c h  have 
now explred" 

The most d&icult cases to unwnd have been those 
d e t e m m g  who IS the proper owner of pnvattzed 
enterprtses For example, the May 28, 1996 declsion 
of the Supreme Commercial Court tn h c h  the 
Court had to detemne whether the plant@ a joint 
stock company, could recover space occupted by the 
defendant partnershp The Supreme Commercial 
Court affirmed the dectsion of the tnal court, whlch 
had held that the plan- was not the proper owner 
of the space The plamtfl had acqutred the property 
through a transaction four years earlier l k s  
transactton, the Court held, was vold It was in 
wolahon of the law on property of the RSFSR, and 
the law on prrvatizatlon of state and mumcipal 
enterpnses The plan- stmply had purchased the 
property from an entlty v h c h  dtd not have the rrght 
to sell it 

The commerclal courts have recently shown much 
more inclinatton to u n w d  these transamom For 
example, last year, a lower commerc~al court held 
that 4 1 percent of the share in a large chemcals 
plant must be returned to the government because 
the bank had h l e d  to meet the investment 
condtttons sttpulated m the tender Some may argue 
that the commercial courts' Mure  to r a t e  these 
dectstons creates uncemnty m an emergmg market 
economy Requtnng compames to comply wth 

procedures, rules and regulations, however, is a 
cornerstone of our own U S market The rules apply 
equally to multmatlonal software compames, and to 
small snack shops That IS a M u o n  that the 
commerclal courts m Russ~a seem on a course to 
create 

CRIMINAL LAW AND THE MARKET 
ECONOMY 

R r r s s ~ ~ ~  CR~MINAI, LAW AND TEE PROTECTION OF 
THE MARKET ECONOMY 
by John Quzgley 
Professor of Law 
Ohzo State Unzversriy School of Law 
Columbus, Ohro 

The Russian Federatton Cnmnal Code adopted m 
1996 whtch came tnto force on January 1, 1997, 
replaces the 1960 penal code of the former Sowet 
Russian republtc The 1996 code crtmnal~zes a 
vanety of acts deemed detrimental to the functrotung 
of a prtvate economy The new code reflects the 
economtc transformatton of the 1990s, it was drafted 
wth a wew to promoting market relattons by 
penalmng conduct that lnlubtts market actiwty 

Cnm~nal Law and the Sh~ft from a State-Run to a 
Market Economy 
As an &tional reflectton of the shtft to market 
relattons, the 1996 Cnmnal Code omts those 
features of the 1960 penal code that were deslgned to 
protect the state-run economy In relaon to theft 
cnmes, the 1960 code contamed two separate 
chapters, one for cnmes aEectmg personally owned 
property, and another for cnmes affecting state or 
collecttvely owned property Penalttes in the latter 
chapter were substant~ally tugher, rncludmg capttal 
pumshment for large-scale theft from the state In 
the 1996 code, one finds a single chapter on theft 
offenses, wth no distinction tn penalty between 
state-owned and personally owned property 

Another notable omsston from the 1996 code is the 
offense found tn the 1960 code labeled 
"speculation," h c h  forbade purchastng items wth 
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a mew to re-selling them at a profit Also ormtted are 
offenses amed at prolubiting b u d  agamst the state 
economy usmg state-owned equipment to do p m t e  
busmess, and reportmg produchon data falsely to 
make it appear that a state plan had been fulfilled 

Cnmmal Law Protect~on of the Newly Pnvatmd 
Economy 
The 1996 Cnmtnal Code adds an array of offenses 
amed at protecting the newly pnvatmd economy 
These offenses are found cluefly m a chapter htled 
"OBenses m the Sphere ofEcononuc Act~wty " 
Taken together, these offenses prolubit the prmcipal 
types of act~wty that m a t  inh~bit the functiorung of 
a market economy One offense is regstration of 
illegal land deals, an offense designed to protect the 
integrity of the system of land regstration, and 
hence pnvate ownership of land Forcing a person to 
enter into a contract, or to r e h n  from entenng into 
a contract, IS an offense 

The system of llcensmg to engage in c e m n  
occupations is enforced by malung it an offense to 
engage in a licensed occupation wthout an 
appropmte license, and by malung it an offense for 
an official to refuse, mthout proper basis, to regster 
a person who applles for a license Business-related 
fraud is targeted by the enactment of provisions 

prohhtmg the establishment of a phony busmess 
wth the a m  of garung credlt or avoidmg taxes, or 
omrung c r d t  by knowngly presentmg false 
informahon to prove crdtworthmess One far- 
reachmg prowsion makes it an offense to h l  to pay 
an obligahon followng a court decree ordenng 
payment, the fklure to pay, however, 1s an offense 
only lf the amount is substantial 

Anti-competitive p n c i g  or other acts restricting 
access to a market is cmnalized in an offense 
labeled "monopolistic actiwties and limttation of 
competlbon I' 

An offense of false advertising would seem to have 
potentially broad application It makes it an offense 
to use knowngly false information regardmg a 
product or sewces Potentd liability 1s limted, 
however, by a requirement that it be proven that the 

person acted out of a motlve of greed, and that the 
harm caused by the false advertisrng was substanbal 

Stdl another provision wth  potenbally broad 
ajphcabon is an offense of Qsclosure of commerc~al 
secrets, dthough the scope of h a t y  is lmted by a 
requuement that the m f o m o n  be gamed by theft 
of documents, by bnbery or threats, or by other 
unlawful means The provision thus would not seem 
to apply to a former employee who takes m f o m o n  
in hls head and gwes it to a new employer 

The Russ~an Cnmmal Code and Jhancial Cnmes 
Fraud In issuance of secunhes is made an offense, m 
particular putting knowngly false mformation in a 
prospectus, but an offense is comrmtted only If 
substantial harm is caused Several acts relatmg to 
bankruptcy are offenses Concealmg assets upon 
bankruptcy to keep them from crehtors is an offense 
An offense called "deliberate bankruptcy" forbids 
one to worsen one's financial situation in order to 
secure personal gam An offense called "ficht~ous 
bankruptcy" makes ~t an offense to declare 
bankruptcy when the person or orgmzation is not in 
fact bankrupt, but where the declarabon is made to 
get crehtors to agree to postpone debts 
Nonpayment of taxes is made an offense 

Other Cnmes and the Future of Russlan Cnmmal 
Junsprudence 
A separate chapter is devoted to what are termed 
"ecologcal cnmes," includmg the offenses of 
pdlution of water, the a r ,  and land 

The 1996 Russian Cnmnal Code mmtnalu;es many 
acts cnrmnalized in the penal codes of countries mth 
market economes The wordmg of the offenses in 
the 1996 code is typically quite bnef The meamng 
will be clear only after the courts develop a body of 
interpretwe decisions 
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JUDICIAL PRACTICE IN THE KYRGYZ REPUBLIC IN 
CASES OFECONOMIC CRIME 
by Judge MA Iulina 
Supreme Court of the Kjqgz Republic 
Bishkk, Kyrgyz Repubhc 

The adjudlmon of cnrmnal cases m the Kyrgyz 
Repubhc has become complex The number of 
senous offenses has grown considerably, and the 
growth of economc m e s  evokes pmcular 
concern In spite of the new economc reI&onshlps 
and the mtroduction of new forms of property, the 
fundamental nature of economc cnme has not 
changed 

PrevrousIy, economc cnme appeared in such 
tradtional forms as theft, abuse of authonty, btlbery 
and others Now, new forms of economc cnme have 
arisen such as tax evasion, forgery of currency 
documents (counterfeitmg notes), use of accounting 
records to fude illegal currency operattons, h&ng 
and falsification of balances (connected as a rule 
wth documentary forgery), and other forms of 
essentially whte collar cnme 

New methods of comrmtting certan lunds of cnme 
have appeared Frequently, the cnmnal and fus 
cnmnal acts are masked and concealed under a 
myrtad of legal structures As a result, prosecutors 
and tnvestigators, unable to delve deeply into the 
nature of these legal relationshps, consider these 
activlhes outside their cnmnal law juns&ction 
Based on tIus conclusion and wthout any 
substanaation whatsoever, they decline to 
prosecute m s  relates both to cases of theft, as well 
as to economc cnmes and malfeasance m office 

A study of speclfic cases has shown that In ju&cial 
and inveegatwe actions in cases of tlus type, 
mstakes are bemg made resultmg in shortcommgs 
*ch to a certan degree weaken the effectiveness of 
the struggle agsllnst these forms of economc cnme 
The deterrent effect and educational purpose of 
judmal proceedmgs is also &nurushed 

Tax Evas~on 
Judtaal practice has shown that the appllcatmn of 
tax evasion statutes has caused S c u l t y  for 
mvdgators from the Tax Pohce as well as for 
judges, due to flaws m thu leg~latron, the absence of 
juchaal &gs on the apphcmon ofthe legwlatron, 
and the lack of learned Iegd commentary on the 
relevant statutes 

The Kyrgyz C d  Code prosmbes concealment 
and understatement of profits, Income or other 
objects of tax habdtty when the acts comnutted 
lnvolve large amounts of money Accordmg to tfus 
article of the code, the amount of money Involved m 
the act IS d e t e m e d  by the amount of the concealed 
profit or rncome and other objects of tax l~ability In 
contrast, m the cnmnal codes of Russta and 
Ukrane, the amount of money mvolved is 
deternuned by the amount of unpslld tax 

In varrous cases, mvestrgators fi-om the Kyrgyz Tax 
Police have ~ncorrectly amved at the amount of 
money involved in a tax evaslon case on the basis of 
the concealed or underpad tax That is how the tax 
evasion cases are prepared. 

Receivmg and Glwng Bnbes 
Receiving a bnbe is the most senous lund of 
cnmnal malfeasance in &ce It undemnes the 
authonty of the state apparatus, and promotes the 
perception that there is opportumty to &tam what is 
wanted through bnbery of officials Often, it IS 

combined wth other cnmes, nn parhcular, theft of 
government or pubhc property, but generally wth 
other lunds of econonuc mmes as well 

PrWce m these cases suggests that the m&cia of 
recetvmg or extortmg a b r i i  IS not always 
understood properly by mdnndual judges In 
accordance wth the decree of November 1,1995 of 
the Plenum of the Supreme Court of the Kyrgyz 
Republic, extortion is defined as a demand by an 
official for a btlbe under threat of action which may 
cause harm to the legal interests of the bnbe giver, or 
as an intentronal decision on the part of the latter in 
instances m wluch he is required to gve a bnbe wth 
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the goal of avertmg harmful consequences for his 
legally protected Interests 

The courts must be gruded by t h ~ s  explanation of the 
decree m resolvmg the que&on of the presence or 
absence ofquahfymg 'indmaof rece~vmg or 
extorbng a bnb However, few judges understand 
these lndrcla 

M~sappropnatlon of State or Publ~c Property 
Mmppropn&on of state or publlc property 
mamfests Itself n m o u s  forms by theft, robbery, 
fraud, appropnaon, embedement, or abuse of 
one's offic~al poslfion One need not speak of the 
gramty of these forms of mrnes All of them 
undemne the econowc bass of the state 

In past years, the convlctlons for these cnmes has 
grown - but not sgmEicantly The msapproprlatlon 
of state or public property by responsible ~ndmduals, 
and the abuse of one's officlal posttlon cause 
particular alarm 

In recent tunes, the msappropnatlon of financial 
credts illegally rece~ved from banks has been 
c o m t t e d  frequently hhsappropnatlon of c r d t s  
promotes the extension of credlts, absent control by 
the Wmstry of Pnvamtlon, to varrous assoclmons 
and firms wtuch are frequently created for the sole 
purpose of obbmng crechts by any means The 
credts are gtven m large sums and for a particular 
purpose, but the use and expenQture of these c r d t s  
1s unsupemsed As a result, these creQts are used 
accordng to the mndmdual chscretlon of officials, 
and msappropnated 

Msappropnabon Eacditates the ~nefficlent and 
uncontrolled creatlon of all lunds of comparues, 
wluch as shown by several cases, are created only to 
recelve cred~t from a bank Such firms ln essence 
are not engaged ~n the pnnclpal forms of act~vtty 
sttpulated m thelr charters Thelr actlvtty usually 
beans and ends wth the receipt and 
mlsappropnatlon of credits 

The msappropnatlon of c r d t  engenders 
mrfifference by offiaals to the~r responstbil~tles, or 
the &use of authority by officials who approve and 
extend c r d t s  In c r d t  departments of banks, 
secmty guarantees are not verified, and 
occasionally prepared only as a formal~ty wthout 
secured property as collateral Frequently, the 
secured property IS ne~ther d e s m i  nor rmbJect to 
evaluahon, or ~ t s  value IS overstated. When the 
questlon then ames of the relmbursement of the 
appropriated crehts, lt turns out that the secured 
property 1s not avdable, and lflt IS, ~t 1s often 
worthless or ~ts value does not correspond to ~ t s  
valuatton sttpulated ln the guarantee In these 
situations, relmbursement of the credit 1s not 
posslble 

It follows that one should note that bank employees 
who have dlegally extended credlt, not wthout 
receipt of "compensation," are rarely brought to 
justice 

As indmted above, new ways to c o m t  vmous 
forms of crlme have amen Frequently the cnnunal 
operates behnd an offiaal facade, and h s  cnnunal 
act~mty n concealed under vmous legal 
relattonshps 

There are vanous opimons about the &om of 
officials who have recelved credlts, and used them 
for purposes other than that for whrch they were 
granted Some consider that the credits can be used 
by an economc subject or legal person at ~ t s  
&scretIon, and If the credtt IS not returned or spent, 
then the relatlonslup IS regulated by clvd law 
Others look at these actions as generating cnrmnal 
consequences 

For a resolution of these Issues, an m&wdual 
approach 1s necessary If the cr&ts are recelved ln 
large sums by means of£'als~&~I documents, wthout 
secured guarantees or secured property, and then 
msappropnated and expended - do these 
circumstances lmpl~cate only the questlon of clwl 
habdlty? 
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Conclusion 
A summary of judicial practice on economc c m e  
shows that for a successful struggle agmst these 
forms of cnme, ~t is necessary to develop 
correspondmg methods of control Ths requrres 
above all a careful study of the modus operand for 
the comssion of economc cnmes In turn, these 
economc or &te collar cnmes need to be correctly 
classified m terms of the reasons for and methods by 
wh~ch they were comrmtted Ths  wdl shed hght on 
the ongns of the new forms of wtute collar c m e  
from wluch preventive measures for the detectton of 
these acts and subsequent review of these cases by 
the courts can be m v e d  at 
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