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I EXECUTIVE SUMMARY 

Based on a proposal from the Center for Criminal Justice of 
the Harvard Law School (hereinafter referred to 
USkID/Guatemala entered a Cooperative Agreement 
July 1987. The Cooperative Agreement obligated 
cover activities through August 31, 1990. The 
Cooperative Agreement is to support a project by Harvard "to 
strengthen the institutional capacity of Guatemala's Judicial 
Branch to contribute to the improvement of the criminal justice 
system and to provide recommendations for actions to be taken to 
respond to identified needa." Activities under the Cooperative 
Agreement began in October 1987. In December 1988 
USAID/Guatemala authorized the establishment of an office for 
Harvard in Guatemala under the project, and in June 1989 it added 
$200,000 to the Cooperative Agreement to cover the expenc de of 
that office. Harvard has requested that the Mission add $589,260 
to the Cooperative Agreement to cover the increased costs of the 
activities set forth in the implementation plan for the third 
year of the project. That request and the activities in the 
implementation plan currently are under review by 
USAID/Guatemala. 

The cooperative Agreement calls for evaluations of the 
project to take place approximately 18 mnths after th-a start of 
the project and within the last six months of its operation. 
This report provides the conclusions and recommendations of the 
two-person contract team which performed.the first of the two 
evaluations. The research and interviewing for the evaluation 
was performed in Washington, in Cambridge, Massachusetts and in 
Guatemala during August and September of 1989. 

The project being supported by the Cooperative Agreement was 
to consist of two types of activities. The first was a program 
of consultations I1to identify and analyze technical and 
administrative problems and needs in the Guatemalan criminal 
justice process requiring immediate solutions [and] to deal with 
longer term issues in the area of policy reform...." The program 
was to consist of regular meetings of the staff of Harvard and 
high level experts and judicial officials from Guatemala; of 
visits to Harvard by individual Guatemalans and to Guatemala by 
legal exparts from, or arranged by, Harvard in order to discuss 
further the topics identified as needing attention; and of 
individual research activities on these topics in Guatemala by 
personnel from Harvard. The second type of activity was to be a 
a program of fellowships and seminars under which: i) represen- 
tatives of the Guatemalan judicial sector would spend time at 
Harvard becoming familiar with the operation of the US criminal 
justice system, studying selected problems of the Guatemalan 
criminal justice system and devising approaches for meeting those 



problems; and (ii) seminars would be held in Guatemala of 
interested persons to enablo them to share the experience of the 
persons who had gone to Harvard on the short term fellowships and 
to discuss important problems facing the criminal justice system 
and their solutions. 

Harvard has been carrying out the program as broadly 
described in the Cooperative Agreement, To date 14 Guatemalan 
judges and prosecutors have attended the five fellowship programs 
at Harvard and nearly 350 Guatemalans have nttended the various 
seminars which have been held in Guatemala. Although the regular 
meetings under the consultations program fell into disuse, there 
have been numerous individual meetings between Harvard's staff 
and Guatemala officials key to the operation of the criminal 
justice system and short term research visits to Guatemala by 
experts from Harvard or sponsored by Harvard. 

Early in the operation of the project Harvard concluded 
that, given its own expertise and interest and the activities 
which other organizations working with the justice sector in 
Guatemala were following, the focus of Harvardts effort should be 
on supporting the creation of a special prosecution unit in the 
unisterio pub- to handle major crimes, including those with a 
political dimension; and on trying-out reforms and innovations 
through a number of pilot courts. Harvard also concluded that 
the reforms and innovations should be compatible with existing 
legislation so that they could be undertaken without waiting for 
legislative changes, and that they should be aimed at having 
practical effect on the quality of the evidence used by trial 
courts and on the ways in which those courts conduct their review 
of the evidence and r e x h  their judgments. To achieve those 
reforms, Harvard considered it necessary to obtain the close 
cooperation of the national police and of the prosecution staff 
of the Ministerio Publico. Harvard also concluded that it would 
be important to improve the existing system for providing public 
defense counsel once the participation of the prosecutorial staff 
in the preparation and presentation of cases was achieved. All 
these conclusions were reached after consultations with 
Guatemalan officials. 

The work with the pilot courts is undexway. It has become 
the main focus of the project. One tier of trial courts (justice 
of the peace, investigating judge and sentencing judge) in 
Guatemala City has been functioning officially since May 1989. 
Another tier of trial courts has been functioning in the rural 
town of Totonicapan since July 1989, and is to have added to it 
another justice of the peace court and deputized lay personnel to 
assist in expanding its coverage. A proposal for a pilot effort 
in another rural area has been submitted to the President of the 
Supreme Court. Consideration is being given to preparing a pilot 
activity in a third rural area and in a second tier of trial 
courts in Guatemala City. 



Although the pilot court effort is favorably viewed by the 
persons participating iri it, the activity has not been in 
operati~n long enough to generate firm conclusions; and at 
present its implementation faces significant problems. The 
participation of the prosecutorial staff of the m s t e r i ~  
-ice has got underway in Guatemala City only recently, and is 
not functioning in the rural areas. The promised cooperation of 
the national police has not yet become effective. Not all of the 
promised equipment has been supplied nor all the planned 
remodeling of the court facilities completed. No concrete plan 
exists tor improving the participation of public defense In the 
activity. 

The other activities under the project have not yet achievsd 
the same degree of concreteness as has that of the pilot courts. 
The creation of a special prosecution unit in the W w t e r i ~  
public0 has been abandoned in the face gf the opposition of the 
Attorney General of Guatemala. Research and consultations have 
not yet produced concrete proposals for dealing with the need for 
an improved approach to public defense, for a program for the 
protection of witnesses, for increasing the willingness of the 
public to use and participate in the justice system and for ways 
to deal with the problem of the corruption of judicial officials. 
Harvard does have ideas and some written reports which could be 
used to prepare concrete ps.-oposals, but they have not yet been 
supplied to the Mission. While the main focus of the remaining 
year'of the project is to be on the implementation of the pilot 
courts activity and on preparing for replication throughout the 
judicial system of the aspects of that activity which are 
successful, planning for that replication has not yet begun. 

The major accomplishments of the project to date have been: 

-- Hantard has forged a close and fruitful working 
relationship with the President of the Supreme Court 
who also is responsible for the operation of the whole 
court system. This relationship has given Harvard and 
the court system the confidence to proceed with the - 

reform effort and has fostered an open altitude by the 
court system toward dealing with the issues facing it. 

-- Harvard has been able t,a foster the design of concrete 
activities and get them underway rather than limiting 
its support to research and the discussion of problems. 

-- Harvard's activities are introducing improvements in 
the collection and use of evidence by trial courts 
which is an approach not undertaken by others who have 
been or will be active in supporting the improvement of 
the justice system. 



-I The project is producing experience which will be 
useful to USAID/Guatemala's Improved Adminietration of 
Justice Project in working with the overall operation 
of the criminal justice system. In addition, Harvard 
is demonstrating that a US organization can work in 
the sensitive area of reforming the justice system in 
Guatemala. 

In addition to the need to overcome the obstacles facing the 
implementati.on of the pilot courts activity, the main problems 
and issues facing the project are: 
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The project has not yet created a capacity within the 
court system to analyze problems and propose solutions, 
and it has not effectively involved existing units of 
that system (such as the training unit and the office 
of administrative affairs) in the design and 
implementation of the project's activities. Harvard 
itself has remained the coordinator and often the 
implementor of the activities. 

The project has not yet been able to bring about the 
effective participation of the Guatemalan Bar 
Association or the faculties of law, and has had little 
connection with the activitieo in Guatemala of A.I.D.'s 
~egional Administration of Justice Project. 

Harvard's staff continues to be concentrated in 
Cambridge while the project becomes increasingly one of 
implementing concrete activities in Guatemala. 

In planning for replication of the pilqt court 
experience the project will need to place more 
attention on the probable costs of the replication and 
on the interdependence of the replication effort with 
the program to improve the administrative performance 
of the court system. 

The time remaining in the life of the pro-ject is not 
likely to be sufficient for the project to achieve 
significant progress on all the activities included in 
Harvard's implementation plan now under review by the 
Mission. The primary focus of the remainder of the 
project should be on taking steps to try to achieve 
l a a t w  results from the project's activities. 
Choosing concrete targets for the final year of the 
project would help achieve that greater focus. 

Although re'ationships between Harvard and 
USAID/Guatemala are generally good, there are concerns 
left from past misunderstandings whose elimination will 



require the conscious effort of both parties to achieve 
a more collaborative approach in the future. 

The general conclusion of this report is that Harvard is 
meeting the terns of its Cooperative Agreement and is having a 
positive impact on the effort to strengthen the performance of 
the criminal justice system in Guatemala. 

I1 BACKGROUND OF THE ACTIVITY AND THE EVALUATION 

In 1985 Guatemala took two major steps to move from a 
military, facto government to civilian government based on 
democratic principles and practices. It adopted a new 
constitution and held a general election for the Presidency and 
the Congress. The civilian President took office in January 
1986. Partly in response to these developments the Agency for 
Ii.ternationa1 Development (A.I.D.) became more interested in 
assisting in the economic, social and democratic development of 
Guatemala. One of the steps it took to act on that interest was 
to include Guatemala in the Regional Administration of Justice 
Project which was being implemented through the Latin American 
Institute for Crime Prevention and the Treatment of Offenders 
(XLANUD), a UN-related organization in Costa Rica which receives 
both financial and technical assistance from A.I.D. Under that 
project IIANUD provides training and technical assistance to 
personnel of the judicial system of Guatemala. The regional 
project also planned, and in late 1987 executed, an assessment of 
the operation and problems facing the criminal justice system of 
Guatemala. The USAID/Mission to Guatemala planned to build on 
the activities undertaken by ILANUD in Guatemala and to use the 
results of the assessment of the judicial system in preparing a 
project for improving the'administration of the criminal justice 
system in Guatemala. That project was authorized in September 
1988. 

Another way in which A.I.D. acted on its interest in 
assisting the democratic development of Guatemala was to 
encourage Harvard to become involved in assisting the improvement 
of the operation of the criminal justice system of Guatemala. 
Harvard independently had become interested in working in 
Guatemala in response to the situation created by the adoption of 
the new constitution and the holding of free elections. The 
three persons who were key to the development of Harvardfs 
interest were: Professor Philip Heymann, Associate Dean and 
Professor of Law and Director of the Center who had been 
Assistant Attorney General of the United States in charge of the 
criminal ~ivision of the Department of Justice; Dr. James Rowles, 
a senior Fellow at the Center who is an expert in comparative law 
and Latin American law and in the problems of development; and 



Dr, Daniel McGi1l.i~ who has a doctorat. in social psychology and 
has been active in work in the US on issues of criminal justice, 
violent crime, conflict resolutian and terrorism. 

During the second half of 1986 Professor Heymann and Dr. 
Rowles made several trips to Washington, Guatema1.a and Costa Rica 
to meet with representatives of the Department of State, A.I.D., 
ILANUD and Guatemalan institutions concerning the needs of the 
Guatemalan criminal justice system and how Harvard might be of 
assistance in meeting them. Ae a result of those discuesions and 
the information collected during the visits, Harvard presented a 
proposal to USAfD/Guatemala in Febr~ary 1987 which became the 
basis of a Cooperative Agreement between USATD/Guatemala and 
Harvard for $1,482,800 covering the period July 8, 1987 through 
August 31, 1990. Harvard scknowledged receipt of the Cooperative 
Agreement on September 30, 1987. In an amendment to the 
cooperative Agreement of 3ecember 9, 1988 USAID/Guatamala 
authorized the establishment of an office for Harvard in 
Guatemala V o  provide administrative and technical support to the 
project." A second amendment of June 27, 1989 provided $200,000 
to fund that office thereby raising the total for the Cooperative 
Agreement to $1,682,800. (Attachment A gives the current summary 
budget a: modified.) 

In March 1989, Harvard presented USAID/Guatemala with a 
proposal to increase the level of funding by $500,000 in order to 
carry out all the activities proposed in the implementation plan 
for the period July 1989 through June 1990. The Mission replied 
that Harvard could continue the on-going activities and make 
plans to undertake the proposed new activities, but that before 
the Mission could obligate funds for the new activities it would 
want to have the results of the first evaluation of the 
activities as called for by the Cooperative Agreement. In August 
1989 Harvard submitted a modified proposal for activities during 
the third year of the Cooperative Agreement. It includes a 
request for an additional $589,260 for a total of $2,272,060 for 
the three year Cooperative Agreement. That proposal is currently 
pending before the Mission. 

AID/Washington issued a Tssk Order under a regionally funded 
Requirements Contract with Checchi and Co. for that company to 
conduct the first external evaluation of the activities under the 
Cooperative Agreement. The scope of work for that evaluation is 
given in Attachment B. Checchi and Co. formed a team consisting 
of Mr. John R. Oleson and Mr. Robert Page. They visited Harvard 
on August 28 and 29, and spent September 1 through 8 interviewing 
persons in USAID/Guatemala and in Guatemalan institutions 
involved with the work of Harvard both in Guatemala City and in 
the town of Totonicapan. In addition, Mr. Oleson spent September 
9 through 1 4  meeting with additional Guatemalan persons who had 
participated in or observed the activities being assisted by 
Harvard; he also met with representatives of the Department of 



State, of the Department of Justice and of A.I.D. in Washington. 
Altogethsr, Mr. Oleson and Mr. Page interviewed over 50 persone. 
A list of those psrBons is given in Attachment C. 

On September 27, Mr. Oleeon and Mr. Page met in Washington 
with Mr. Ronald Witherall, the USAID/Guatemala Coordinator for 
Democratic Initiatives, who is responsible for the Mission's 
relations with the Harvard project. They gave him a verbal. 
report of their conclusions and recommendations. A draft of this 
report was sent to USAID/Guatemala and to Harvard in late 
October. Co'nmente received from the Mfseion and from Harvard on 
that draft were taken into account in the preparation of thia 
final report. 

Elrbsequent to tha conduct of the interviews and the 
preparations of the draft report, Checchi and Company was awarded 
a contract to staff the Project Implementation Unit of the 
Mission's bilateral Administration of Justice.Project and to 
provide most of the technical, advisory services called for by 
that project. Both Mr. Oleson and Mr. Page will be involved in 
the implementation of that contract. 

IS1 DESCRXPTION AND DISCUSSION OF MAJOR ELEMENTS OF THE PROJECT 

ose and Nature of the Praject; 

The basic rationale of the Harvard proposal was that the 
operation of the criminal justice system must be improved in 
order to reduce the incidence of crime whose continued high level 
would undermine confidence in the new democratic government, and 
to enable the democratic government to deal fairly and 
effectively with the inevitable outbreak0 of politically 
motivated crimes - both from elements of society seeking to 
discredit the democratic government and from elements seeking to 
further their own interests and agenda through the use of 
violence. 

According to the proposal the major obstacles facing the 
improved operation of the Guatemalan criminal justice system 
were: 

-. the lack of training of the police in modern 
investigative techniques; 

- the lack of cooperation between the police and the 
investigating judges; 

- the lack of training of investigating judges; 



I the lack of sufficient investigating judges ta provide 
effectiva coverage for the whole national territory; ... the need to create a modern, grosecutorlal force to 
assist the judicial system in it6 work; and 

- defects in the performance of the current written, 
inquisitorial system. 

The main defects of that system were identified as: the continued 
use in the rural areas of one judge to perform both the 
investigative and jue¶ging/sentencing functions of the first 
instance courts; the reliance on evidence consisting of the 
written record of routine questioning of witness and persons 
accused of crime usually conducted by court employees without the 
judge's being physically present, and the lack of direct contact 
between the judge making the decision and the persons giving 
testimony or submitting evidence. 

Given its analysis of the situation facing the Guatemalan 
criminal justice system, Harvard proposed nine major areas of 
attention. Thvy were: 

solving politically-motivated crimes against persons, 
including all homicides and disappearances; 

training investigating judges in rigorous and effective 
investigations through ~oxking~with the police and 
other authorities who are responsiblo for providing 
evidence and other assistance; 

training existing and new prosecutors in modern 
techniques of cassload management, the effective 
prosecution of cases on the basis of scientific proof 
and the means of effective cooperation with judges and 
defense attorneys; 

training and adopting techniques for extending coverage 
of the justices oP the peace throughout the national 
territory; 

implementing the career judiciary called for by the 
1985 Constitution; 

analyzing the appropriateness of introducing greater 
orality into first instance proceedings and the use of 
concentrated, oral proceedings by the sentencing 
judges ; 

planning for a new public defenderso program; 



-- analysis of the iesuos which will arise with tne 
creation of a Human Rights Ombudsman with the right to 
bring criminal action. in the courts; and 

-- analysis of the problema which will emerge as the 
effort to improve the system goes forward. 

were: 

-.I 

The major approaches to be adopted by the program proposed 

It will work closely with and through the Supreme Court 
in order to reinforce the central role played by an 
independent judiciary. 

0- 

The 

Zt will seek to form and strengthen a broad coalition 
in support of the project by involving the Attorney 
General, the Minister of the Interior, the deans of the 
faculties of law, the Human Rights Ombudsman and 
representatives of the Congress. 

It will use working level, investigating judges as the 
means for conducting analyses and introducing charges. 

It will coordinate closely with the Regional 
Administration of Justice Project including providing 
information to assist in the conduct of ILANUD's 
assessment of the Guatemalan criminal justice system, 
forming linkages among the various institutions 
operating in the sector and focusing on investigating 
and prosecuting major crimes against persons. 

It will complement the focus on technical and 
scientific aspects of criminal investigations being 
provided to investigating judges by the International 
Criminal Investigative Training Assistance Program 
(ICITAP) of the US Department of Justice. 

proposal also contained description of the activities 
which became-the basis for the cooperative Agreement between 
Harvard and USAID/Guatemala which called on Harvard "to 
strengthen the institutional capacity of Guatemala's Judicial 
Branch to contribute to the improvement of the criminal justice 
system and to provide recommendations for actions to be taken to 
respond to identified needs." In order to carry out that 
purpose, Harvard was to conduct two major programs--one of 
consultations and one of fellowships. 

The gonsultations Drocrr- was "to identify and enalyze 
technical and administrative problems and needs in the Guatemalan 
criminal justice process requiring immediate solution, to deal 
with longer term issues in the area of policy reform, and to 



permit the monitoring and tracking of g.rogrero...w The 
activities to carry out the program wore ,to be regular meatinger, 
individual reeoarch and coneultation visits. Under the reaular 

activity there were to be up to four annual meetingo of 
a week each in Guatemala or at Harvard. Tha meeting. were to be 
attended by "high level legal experts... and judicial officialfi" 
from Guatemala and the Harvard Law School as well ao by invited, 
outside legal experts. The purpose of the meetinge wae to 
"facilitate the solution of current problems in the criminal 
justice system and to contribute to the institutionalization of a 
problem-solving and decisionnmaking grocesa within the Judicial 
Branch that would permit Guatemalan officials and legal experts 
to arrive at action-oriented recommendations for the resolution 
of immediate problems... and to design and implement longer term 
reforms in the criminal justice area." Under the 
r m  activity, legal experts from Harvard and other sources 
were to conduct on-site research and consultations in Guatemala 
concerning "the major problems or issues that have been 
introduced in the regular meetings or elsewhere and to provide 
assistance in carrying out any recommendations for resolving 
them." Under the -tion activity, Harvard would 
invite "high level Guatemalan officials and legal expertsN to 
consult on subjects discussed during the regular meetings or 
otherwise identified as being of interest and warrange for other 
legal experts, as appropriate, to visit Guatemala to ,provide 
needed assistance in the criminal justice area." 

'The fellowsu proarm was "to complement and facilitate 
work carried out under the consultations component, the end 
result of which should be an enhanced capacity within the Supreme 
Court and other judicial institutions to analyze and resolve 
problems and mairrtain an effective system of criminal justice.'" 
The activities to carry out the program were to be specialized 
study and research at Harvard and seminars to be held in 
Guatemala. Under the 9peci- st- r e s e a m  activity, 
''up to 12 of the most qualified personnelw were to spend up to 
one semester at Harvard "to study and carry out research focusing 
on improvement of Guatemala's criminal justice system." Emphasis 
was to be put "on improving the analytical and research skills of 
judges, especially in criminal justice pracedures, and on drawing 
on the experience of other countries in developing practical but 
innovative approaches to the resolution of  problem^.^^ The 
participating judges were to have individual programs designed 
for them which would include work with the faculty of Harvard, 
observation of the US criminal justice process in operation and 
the supervised writing of "a research paper on a specific subject 
or topic related to the functioning of the criminal justice 
system in Guatemala." Under the s e w  activitv, Harvard was 
to organize seminars each summer in Guatemala for 20-40 
Guatemalan !'investigating and sentencing judges and other 
qualified personnel" so that they could share the experience of 
the judges who had gone to Harvard under the specialized study 



and reaaarch activity and to diecuaa topics of importance to the 
judicial oyetem. 

The following pub-parte of this report describs the 
activities which have been conducted to-date pursuant to the 
Cooperative Agreement and what $.a bring proposed by Harvard to be 
done during the last year of tho Cooperative Agrmment. The 
activities underway and proposed show ssveral important trends. 

The project has evolved from an emphasis on etudying 
and discussing key problems and their possible 
solutions to implementing activities to test possible 
solutiono. 

The project has become focused on pilot court 
activities in Guatemala City and in the rural 
Departm~nt of Totonicapan and on practical steps to 
improve the ways in which those courts gather evidence 
(with most attention being placed on the better 
interrogation of witnesses and parties) and hold 
hearings (with steps to increaae the direct, personal 
contact of the judges with the witnesses, the parties 
and their counsel). 

Xn the face of opposition or relative lack of 
responsiveness from various potential Guatemalan 
participants, the project has dropped or postponed work 
on a special prosecution unit, ,a new defense system and 
a witness support activity. It is working largely 
with the court system alone. 

Harvard has played a very active role throughout the 
life of the project, and only within the past six 
months has it begun to concern itself with the 
institutionalization of the activities and with 
preparations for replication of the new techniques 
throughout the court system. 

While the fo1,lowing discussion points out shortcomings and 
problems, the general conclusion of this report is that Harvard 
is meeting the terms of its Cooperative Agreement and is naving a 
positive impact on the effort to strengthen the performance of 
the criminal justice system in Guatemala. 

The first regular consultation meeting wan held for 
three days at Harvard in January 1988. (It had been scheduled 
for November 1987, but had to be canceled because of the 



unavailability of the Hinister of the Interior). It wa8 attended 
by the Prearident of the Supreme Court, the Minister of the 
Interior, the President of the Constitutional Court, Profeseora 
Heymann and Weinreb and Drw, Rowlea and McGillis. Also presant 
were Mr. Mask Richard, a Deputy Aasiatant Attorney General in the 
U.S. Justice Department's Criminal Divimion, and a Harvard Law 
School student who presented hid research and findingo regarding 
caseflows in the Guatemalan criminal court system. The 
Guatemalan Attorney General could not attend, but he sent a paper 
outlining his views of the problems facing the system, 

The purpose of the meeting was to discuss the major problems 
facing the Guatemalan criminal justice system and possible ways 
of addressing those problem@. The main suggestions were to: 

-- consider developing a special investigation unit to 
deal with serious repeat offenders; 

-- develop improved procedures for encouraging truthful 
testimony to court personnel; 

-- consider the increased use of oral trial proceedings; 

I- implement effective case-screening mechanisms to reduce 
the overload of cases in the system; and 

-- develop statistical systems for measuring case handling 
at various stages of the system. 

The suggestions were not formally adopted, but were to be 
explored further under the project. When Professor Heymann met 
with the Attorney General in March 1988 to brief him concerning 
the January consultation meeting, the Attorney General verbally 
agreed to establish a special prosecution unit. 

The second regular consultation meeting was held in 
Guatemala for two days in May 1988. It was much larger than the 
first meeting. In addition to the persons attending the first 
meeting, it included from the Guatemalan side the Attorney 
General, the President of the Guatemalan Bar Association, four 
official8 from the Supreme Court, two judges and two prosecutors 
who had gone to Harvard under the fellowship program; and from 
Harvard88 side, MS. Carmen Ortiz the project's Training 
Coordinator, the Administrative Assistant and a Harvard Law 
School student who assisted Professor Heymann in research on 
Guatemala. The main topics discussed at the consultation meeting 
were: 



...- the role of the National Police in Guatemala; 

-- the role of the W t e r i o  hlblico in the judicial 
system; 

-- the role of the Judicial Branch in Guatemalar 

-.I Harvardfs proposal to develop a model prosecution 
office within the u i c o :  

-- the statistics developed by Harvard concerning criminal 
trials in Guatemala: 

-- a proposal that law students gain experience in 
prosecution; and 

-- evaluation of the experience under the project to date. 

The topic most discussed was the ~roposal for a model 
prosecution office in the mster_io 0&,lic~. The Attorney 
General and the Minister of the Interior agreed to reach a 
decision conrexd.ng that possibility. However, of even greater 
importance to the project was the follow-up meeting held between 
the Harvard staff and the President of the Supreme Court on June 
8 at which Harvard proposed the creation of a series of model 
courts in which to try out the reforms which had been discussed 
at the various meetings and seminars held since the beginning of 
the project. The President of the Supreme Court accepted that 
proposal. (For further discussion see sub-part E (1) below.) 

There have been no further regular consultation meetings 
although there have been several meetings between representatives 
of Harvard and the officials who had participated in the first 
two regular meetings. Harvard concluded that, although regular 
meetings had been of use in getting tho main themes of the 
project under consideration, the regular consultation meetings 
were not as likely to produce concrete actions as were individual 
meetings with key Guatemalan officials. Thus Harvard decideqd to 
place emphasis on the latter, and it appears that this element of 
the project will not be carried out as original.ly planned. 
Furthermore, looking at the experience of thess meetings so far, 
it seem8 that they have been more dependent on Harvardfs 
initiative and analytical work than was intended, and thus were 
unlikely to contribute to the i institutionalization of a problem- 
solving and decision-making process within the Judicial 
Branch....Ig. Nevertheless, Harvard proposes to hold another 
regular consultation meeting in Guatemala in the spring of 1990. 
Further justification for an additional reguliar meeting should be 
required. 



The project has been very active in supporting 
individuwl consultation visits. The more important of the 
individual consultations in Guatemala by persons from or 
sponoored by Harvard have been the following: 

March 1988, Professor Heymann prepared for the second 
regular consultation meeting and the first Guatemalan 
seminar. 

May and June 1988, Professor Heymann and Dr. McGillis 
met with the Attorney General and the President of the 
Supreme Court to discuss the proposed special 
prosecution unit in the w t e r i ~  m l i c ~  and other 
topics. 

December 1988, Professor Heymann and Dr. McGillis 
discussed further with the President of the Supreme 
Court, the Attorney General, police officials and USAID 
personnel the reforms being supported by the project 
and especially the proposal for the special prosecution 
unit (sometimes referred to as the Major Offense Unit) 
in the N 1 j . c ~  as well as the participation 
of personnel of that organization in the pilot court 
activity. They also discussed~with USAID/Guatemala the 
conduct of the administrative responsibilities of the 
project. 

December 1988, Mr. Richard visited Guatemala to work on 
a further elaboration of the pilot court activity. 

March 1989, Professor Heymann reviewed with the 
President of the Supreme Court the progress being made 
on the pilot court activity in Guatemala City and with 
the new Attorney General the possibility of creating a 
special prosecution unit in the m i s t e r i ~  u i c o  and 
the cooperation of that ministry in the pilot court 
effort. I I 

i 

August 1989, Professor Heymann, in connection with 
attending the annual seminar, discussed the progress 
and future of the project with the President of the 
Supreme Court and the A.I.B. Mission. 

June 1989, Mr. Richard reviewed the progress being made 
on the pilot court activity. 



ow Since his arrival in Guatemnla in September 1988 
Harvard8s resident representative has maintained 
contact with all the entities involved in the program 
giving particular emphasis to footering the 
participation of the national police in the pilot c o u t  
activity and getting that activity underway in the 
rural areas. 

The focus of these consultations has been on supporting the 
implementation of the pilot court activity and encouraging the 
m i s t e r i ~  m i c ~  to create a special prosecution unit. The 
consultations have been almost exclusively by persons from 
Harvard or closely allied with its activities. The initiative 
for the visits came from Harvard as did their planning and the 
use of their results. Indeed, this activity seems to have been 
basically one of project design and monitoring of implementation 
by Harvard rather than one of involving Guatemala officials and 
legal experts in the analysis of problems. 

This element of the project also supported consultation 
visits to Harvard by Guatemalans apart from the orqanized 
programs 
were : 

discussed below. The more important of these visits 

July 1988, the first instance investigating judge who 
had handled the trial of the accused planners of the 
May 18 attempted coup visited Harvard to discuss her 
experience with members of the.Center and of Harvard's 
Kennedy School of Government. 

August 1988, the first instance sentencing judge who 
had handled the case of members of the police in 
Quetzaltenango who were accused of kidnapping and 
murdering two politically active students visited 
Harvard to discuss his experience with members of the 
Center and of Harvard8s Kennedy School of Government. 

August 1988, the outgoing chief of the Guatemalan 
National Police visited Harvard to discuss his 
perspective on the criminal justice system. 

November 1988, Guatemala's Ambassador to the United 
States visited Harvard (not at project expense) to 
discuss the Guatemalan political situation including 
the concerns which Harvard had expressed concerning the 
use of "street sweepsl1 of ordinary citizens as a 
technique of controlling crime, the kidnapping of a 
judge who had been handling the case of members of the 
police who had been accused of kidnapping and murdering 
persons for political reasons and the subsequent 
dismissal of that case. 



-- November 1988, the editor of a major newspaper in 
Guatemala visited Harvard to discurns hie viows of 
"street sweepsl1 and the role of the President of the 
Supreme Court in opposing them. 

-- May 1983, the new Attorney Gone/ 11 viraited Harvard to 
discuss further tha possibility of crcaatiny a special 
prosecution unit in the Kinisterio u 2 l i c ~ .  

Again, the initiative for the visita came from Harvard. 
Indeed the primary purpose of these consultation visits to 
Harvard seems to have been to provide more information to the 
staff of Harvard concerning the operation of the Guatemalan 
criminal justice system when confronted with cases involving 
political interests. Although the information provided to 
Harvard may enable it to perform its responsibilities under the 
project in a more enlightened way, there does not seem to be a 
plan for producing reports of the reuults of the visit: or for 
the use of the information supplied in a concrete way. 

3. vidual Research and Consultation 

This element of the project overlaps with that of the 
individual consultation visits discussed above. Its difference 
lies in its greater emphasis on research than on policy 
discussion and on the involvement of working-level personnel 
rather than policy makers. The more important of these 
activities and visits have boen: 

-- January 1988, a Harvard Law School student spent three 
weeks in Guatemala observing court procedures and 
collecting statistical data on case processing. He 
then prepared a paper presenting his findings which 
were discussed at the first regular consultations 
meeting . 

-- May and June 1988, Ms. Ortiz studied the court system 
first hand in order to supplement her understanding of 
the system based on her participation in the first 
judgest program at Harvard. 

-- August 1988, Professor Charles Ogletree of the Harvard 
Law School discussed the defense function. He met with 
the President of the Supreme Court, the President of 
the Bar Association, the deans of the four law 

* In its comments on the draft of this report, Harvard 
stated that it will supply USAID/Guatemala with written reports 
incorporating recommendations which take into account the content 
of these visits. 



faculties, the operators of the university-based legal 
aid societies and a number of defense lawyere. 

November 1988, a Harvard Law Student, who is also a 
staff member of the Center, visited Guatemala with a 
casewriter from the Kennedy School of Government to 
work on the Quetzaltenango case mentioned previously. 
She did further research on the operation of the court 
system. 

December 1988, another staff member visited Guatemala 
to study the judicial system first hand with particular 
attention on its treatment of political violence and 
the possibility of developing a Victim-Witness Advocacy 
Program to work with the pilot court activity. 

January 1989, two students from the Harvard Law School 
came to Guatemala to study ths operation of the police 
in investigating crimes. 

March 1989, the same staff member who visited Guatemala 
in December 1988 conducted further research on how to 
encourage crime victims and witnesses to participate in 
the judicial proceso. 

June 1989 the same staff member conducted interviews of 
labor leaders, journalists, students, and human rights 
groups and judicial officials concerning violent crime 
in Guatemala and the nature and extent of outside 
influences on the judiciary amounting to intimidation 
or corrupt ion. 

June 1989, Professor Richard Wilson of the American 
University Law School, who is an associate of the 
Center, reviewed the operation of the current defense 
system. He intentiewed the deans of the law faculties, 
the director of one of the legal aid societies and 
judges involved in the pilot court activity. Professor 
Wilson prepared a report for Harvard with suggestions 
for actions to improve the defense function. 

Since his arrival in Guatemala Harvard's resident 
representative has been conducting informal research on 
the operation of various aspects of the Guatemalan 
judicial system as well. 

As in the case of the consultation visits, the initiative 
and planning of the research activities have come from Harvard. 
Guatemalans have not been actively involved except as the 
subjects of interviews. The visits for research purposes have 
been short--sometimes amounting to only a few days. To date only 
the January 1988 report on case processing seems to have had 



practical impact on the project. Professor Ogletree and Wilson 
produced reports for Harvard on the defenaa function; but as of 
the date of this evaluation, those reports had not been provided 
either to the Miseion or to the Guatemalan court system. The 
other research activities do not appear to have produced any 
reports or conclusions. They may have provided Harvard with 
useful information, but they do not seem to be of the nature that 
was anticipated in the Cooperative Agreement. Furthermore, they 
have been the subject of misunderstandings between Harvard and 
the ~ission. (This is discussed further in sub-part H (2) 
below. ) 

Harvard proposes :o continue thia element of the project 
during its last year. Given the desire to achieve the most 
practical impact possible under the project during that time, it 
would seem desireable that the research component be more focused 
on implementation aspects of activities already underway. 

The fellowship program was to serve two purposes -- to 
facilitate carrying forward work on the problems identified and 
discussed under the consultations component of the project and to 
improve the capacity of the Supreme Court and other institutions 
in the Guatemalan judicial sector to analyze and solve their 
problems. The program has been useful in achieving the first 
purpose and largely unsuccessful in achieving the second purpose. 

To date, there have been five fellowship-type programs given 
at Harvard. The 1988 Judaeg' proarm was the first. Four 
judges participated--two sentencing judges, one investigating 
judge and one justice of the peace (who later became an 
investigating judge). All the judges were from Guatemala City. 
The judge with the strongest English arrived on February 1 for a 
specialized program. After receiving a month of instruction in 
English in Guatemala, the other three arrived March 1 to begin 
the common two month program. It had three major subcomponents: 

o observation visits to major US criminal justice system 
agencies, 

- the exploration of problems confrontins the Guatemalan 
justice system, and 

-. the preparation of papers dealing with potential 
s~lutions to the problems of the Guatemalan criminal 
justice system. 

The program included visits to observe the operation of the 
criminal justice system of the Boston area and a trip to 
Washington to meet with officials of the US Department of 



Justice, the FBI and human rights organizations, Membnrs of 
Harvardfs staff acted as interpretere. Throughout the program 
the judges received English leseone, and had discussions with the 
personnel of Harvard concernins the  need^ of the Guatemalan 
criminal justice system. The judges produced studies concerning 
each of the three levele of the first instance procaas-the 
Juzaado. !as m, the juzadn .& Tnrjltruccion and the Juzado ik 
m t e n d q .  The studies have not been published, but copies were 
provided to the President of the Su2reme Court and later to the 
Mission. 

Harvard identified three major problems with the first 
program. First, three of the four judges did not have sufficient 
knowledya of English to be able to function without an 
interpreter, and the English lessons given during the program 
were insufficient to make any difference. Second, the judges had 
not been made aware that the analysis of Guatemalan problems 
would be a major part ~f the program, ar+d some resisted that 
activity. Third, all the judges had di'f f iculty producing 
written, analytic work. Our interviews with the participating 
judges confirmed that these were problems. In addition, the 
judges believe that it would have been better to spend more time 
in observing the operation of the various aspects of the US 
criminal justice system and in having more direct contact with 
practicing judges. Indeed, the observation visits, rather than 
the opportunity to discuss Guatemalan problems free of any 
pressures that might be felt within Guatemala, appear to be the 
principal reason why the jud,ges endorse holding such programs at 
Harvard rather than in Guatemala. 

The second activity under this component was the 1988 
prosecutorgf p-. It lasted for two weeks in May. Two 
prosecutors attended. The purpose of the program was to design a , 

special prosecution unit in the  uteri^ @,&lic~ as had been 
agreed to in principle by the Guatemalan Attorney General. The 
program also included observation visits to various parts of the 
US criminal justice system including discussions with the 
directors of two special prosecution units. The two prosecutors 
and the Harvard staff then produced a paper discussing the major 
issues to be faced in creating a special prosecution unit in 
Guatemala. A copy of the paper was given to the Guatemalan 
Attorney General. 

The third activity was the z a  198% Judaegr proqrm. Three 
judges attended--a from the rural town of Totonicpan, 
a guez gft from a rural area near Guatemala City and a traffic 
court judge from Guatemala City who had served in many areas of 
the country. The purpose of the program was to develop plans for 
pilot courts at the Juzaado Eg;t level. The program basted 
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from the middle of September to the end of October. As in the 
first Judgesf program, this program consisted of discussions with 
the Harvard staff concerning the problems facing the criminal 



system in Guatemala, observation trips and discussione with 
participants in the US crimirral justice system both in the Buet~n 
area and in Washington, and the preparation of papers. In this 
case the papers concerned the deeign of the pilot courts. They 
included several concrete suggestions. Copies of the papere were 
provided to the Mission (in English translation) and to the 
President of the Suprema Court. Two of the participants reported 
that lack of English was an impedient to their taking advantage 
of the program (the thixd participant had good English from 
having gone to school in the US), and all stated that the 
observation of the operation of the US system was the more 
interesting part of the prcgram. Although the participants would 
have liked even more exposure to some of the investigative 
techniques which they were shown, they thought that nix weeks in 
the US was enough. 

The fourth activity was the u 8 9  -. 
The purpose of the program was to develop further the plans for a 
rural pilot court activity. It lasted for four weeks in March 
and April. Three judges plarticipated-two investigating/ 
sentencing judges and one justice of the pQace. Two of the 
judges had had contact with Harvardts activities in Guatemala 
before, and had worked with Harvard's resident representative on 
designing a rural pilot court proposal. The other was selected 
because his jurisdiction was in an area of political conflict. 
The program was a shortened version of the earlier judges' 
program. Except for one day, the first two weeks were devoted to 
lectures concerning the US criminal justice sys5em or observation 
visits to the various elements of that system in the Boston area. 
As might be expected, the two participants which we interviewed 
showed frustration at their not having had more time to 
understand how the US system works. The second two weeks were 
largely devoted to discussing the plans for pilot courts in two 
rural areas of ~uatemala-o~otonicapan and Solola. All the judges 
worked on completing a proposal for Totonicapan which had been 
started in Guatemala by Harvardts resident representative and the 
investigating/sentencing judge from Totonicapan. The 
investigating/sentencing judge of Solola undertook to prepare a 
proposal for Solola on her return to Guatemala. That was done; 
the resulting document was reviewed by Haward; and it was sent 
to the President of the Supreme Court. 

The fifth, and to date the finax, activity of the fellowship 
program was the 2989  prosecutor^* proaram. Four 
prosecutors participated--including the two prosecutors who had 
attended the Spring 1988 Prosecutors' Program. The purposes of 
the. program were to assess the feasibility of creating a special 
prosecution unit (also called a Major Offense Unit) in the 
Ministerio  public^ and to strengthen the cooperation of the 
Hinisterb N l i c ~  in the pilot court activity. The program 
lasted for two weeks in May. It included discussions of the 



Guatemalan situation and visits to oboorva tho functioning of 
varioue olements of the US criminal juatice system. The program 
includad the participation of a represuntativa of ICITAP who 
discuasad collaboration with the police. Tho new Attornay 
General of Guatamala joined tho ~esd.on, and after dimcusmion he 
decided that he did not want to procoad with tho creation of a 
special prosecution unit. He did agree that the Miniaterio 

would cooperate with the pilot court offort. (However, 
only one of the participating prosecutors has been assigned to 
that activity to date.) 

So far the fellowship program has sent 14 judges and 
prosecutors to Harvard thereby surpassing the number of 
participants called for in the Cooperative Agreement. While the 
elements of the programs have been the same since the beginning- 
i.e. observation of the US criminal justice system in action, 
discussion of the problems facing the Guatemalan criminal juatice 
system and preparation of analyses of those problems and of 
suggestions to meet them-the relative importance of those 
elements and of the ways in which those elements have been used 
has evolved. The judge's program has become shorter-the first 
lasted two months, the second six weeks and the third a month; 
and they have become increasingly focused on the treatmont of the 
Guatemalan problems--the first dealing with the needs of all 
levels of the first instance process, the second with the issues 
facing the justice of the peace level and the third with the 
issues facing two specific rural areas. In contrast, both 
prosecutors' programs were short (two weeks) and dealt with the 
same topic of a special prosecutors' unit in the m t s r i ~  
m l i c ~ .  However, the two sessions served somewhat different 
purposes--the first being to work out a design of the special 
prosecution unit and the second to provide stimulus and training 
to the potential members of the unit. 

Thus the program took on a very practical cast. It designed 
activities to be carried out by the project in Guatemala, and 
stimulated and prepared key members of the court system and the 
plinisteri~ w l i c ~  to participate in those activities. After the 
experience of the first fellowship program, it did not place 
significant emphasis "on improving the analytical and research 
skillsw of the participants as called for by the Cooperative 
Agreement. This was a realistic reaction to the nature of the 
Guatemalan personnel available to the project and to the other 
decision. being made about the focus of the project's activities. 

While one can easily conclude that this program served a 
useful purpose, there are important questions concerning its cost 
and applicability to the future particularly in view of the fact 
that Harvard proposes to continue the judges8 fellowship program 
in the last year of the project in order to design pilot court 
activities in additional rural areas and to prepare a system for 



replicating the positive exgerionca of the pilot courts 
throughout the court system. Firrt, t h e m  ie tho fact that four 
of the ten judgas and three of the four grosecutoro who 
participated in tho program are not involved in the on-going 
activities of the project in Guatemala. Furthermore, wa could 
not find evidence that those who ware not participating in the 
pilot court effort had in fact changed tho ways of performing 
their duties by mason of thair participation in the program. 
This drop-out rate reflects several factors: personnel decieions 
by the court system, judgments by Haxvard concerning the attitude 
of persons toward refom activities and the dmcision by the 
Attorxley General not to create a spe~cial prosecution unit. It 
also probably reflects some miatakea in the choice of the persons 
who were ssnt to Harvard under the program. Should the program 
be continued in the future, it would be better to have aseurance 
of the person's continued participat~ion in the project activities 
before sending him to Cambridge. 

Second, holding the program at ~arkard means that f e w a  
Guatemalan judges and prosecutors can participate. The arguments 
in favor of that approach are that it provides the stimulus of 
exposure to the US ways of handling the criminal justice process 
and the morale boost of attending Harvard while providing an 
atmosphere free of work rssponsibilities and the fear of having 
one's views monitored during discus~sions. Certainly, the 
participants seemed to appreciate the opportunity to observe the 
US criminal justice system in operation although most were of the 
opinion that they would need more time really to understand it. 
However, we did not find clear evidlence that the returned 
participants were applying any techniques which they observed in 
the US, and we found ambivalence on the part of the participants 
as to whether traveling to Cambridge was important to holding 
discussions on the problems facing Guatemala and possible ways of 
addressing them. Indeed, one might well conclude that the 
Guatemalan dimension of the problem is more likely to be given 
its due if more Guatemalans participated in the design effort. 
Thus we suggest that consideration be given to having future 
design work done in Guatemala, and that trips to the US by 
personnel from the judicial system be used only for very specific 
observation purposes directly related to their continued 
participation in the project's activities. 

D. a ActivM.es in Guatemala 

The major activities under this component of the project 
have been the following: 

-- June 1988, two three-day seminars-one in Guatemala 
City and one in Quetzaltenango-were held for some 30 
first instance judges and prosecutors at each session. 
Their purpose was to enable the judges who had 



participated in the firat fellowship program at Harvard 
to report their impremsions to a wider audience and to 
organize a diecuasion of tha i6rues facing the criminal 
law rymtem in Guatemala and of the nuggeatione which 
the judges and Harvasd staff had prepared for mesting 
those issue.. The seminar6 used the technique of small 
working groups 1.8 by the judger who had been on the 
fellowship program followed by reports of the working 
groups to tha plenary mrrsrions. The aerlnar also 
presented lecture. by a well known Italian judge on the 
legal reform movement in his country and by a retired, 
Spanish speaking FBI agent on interviewing witnesses. 
The latter presentatdon also included a video of a US 
criminal trial. The Guatemala City seminar was 
attended by six magistrates of appellate courts, 23 
judges of first instance courts and two prosecutors. 
The Seminar in Quetzaltenango was attended by 12 
magistrates of appellate courts and 20 judges of first 
instance courts. Portions of the Guatemala seminar 
were attended by the President of the Supreme Court, 
the Attorney General, the Minister of the Interior, the 
US Ambassador and Professors Heymann and Weinreb. The 
Supreme Court prepared a document listing the 
recommendations coming out of the seminar. Harvard 
translated that document, and gave a copy to the 
Mission. 

-- February 1989, a seminar was held in Guatemala City for 
the staff of the courts and the MinJg_teri~ W l i c ~  who 
were to participate in the pilot court activities in 
Guatemala City and in Totonicapan. Thirty-two persons 
attended the two sessions of three days each. The 
seminars were given by Harvardfs Training Coordinator 
and Director of the Pilot Court Program with the 
assistance of two US prosecutors, the retired FBI agent 
who made a presentation to the June 1988 seminars, 
Harvardfs resident representative and the judges who 
had participated in the fellowship program at Harvard. 
The purpose of the seminar was to train the 
participants in investigative techniques and methods of 
the interrogation of the witnesses. The seminar 
included the distribution and discussion of forms which 
might be used to improve the questioning process and 
the use of role-playing exercises. 

-- August 1989, two one day seminars were held in 
Guatemala City to explain the nature and intent of the 
pilot court activity which was underway. All the 
judges and prosecutors in Guatemala City were invited 
as were representativ~s of other interested 
organizations. Altogether 89 persons attended the two 
sessions. The seminars also included presentations by 



US experts on combating corruption aad the intimidation 
of j udgem , 

-- September 1989, a seminar war scheduled for 
Quetzaltango to train the ataff of tha courts nnd the 

PubLico who are to participata in tha pilot 
court aati'vity but had not been able to attend the 
training seminars in Guatemala City in February. 
Hawevar, mhsrtly before tha seminar war to ba held 
Harvard cancelad it in protest against tha failure of 
the Government of Guatomala to take more effective 
action in inveatigating tha disappearance and murder of 
student.. 

Harvard considers this component of the 2roject to have been 
successful. In its opinion, the June I988 seminars ratified the 
conclusions which had been reached during that first judgeso 
fellowship program, and helped in the planning for concrete 
programs to address the problems of the criminal justice system; 
the February 1989 seminars provided the training needed by the 
persons who would b'e involved in the pilot courts, and the 
persons who attende~d the sessions have been using the techniques 
learned in the seminar; and the August 1989 seminars provided 
information to overcome doubts which had arisen among members of 
the judiciary who osere not directly involved in tho, pilot court 
activity. Based on our own intexviewo we should agree that these 
seminars have had a positive impact. However, we also noted that 
many'of the participants in the February,l989 seminars thought 
that more training was necessary for them to be able to use the 
new approaches. Frequently those persons would refer to ICXTAP 
courses, which theky also had attended, a5 being more complete and 
useful. The observation also was made that other persons in the 
system than those involved directly in the pilot court activities 
could benefit from training in the techniques. 

This component of the project also has avolved from one of 
the discussion of problems and their pomsible solutions to an 
effort to train persons in new approaches and techniques. It 
needs to address several issues. The first issue is the fact that 
Harvard ha8 not designed a way to teach Guatemalans to carry on 
the training activity in the future. Indeed, Harvard has n ~ t  
sought to include or use the training unit of the judicial system 
in any mubatantive way. Partly this is the result of the failure 
of that training unLt, but it also probably is the result of 
Harvard's practic:e of planning the seminars in Cambridge. A 
second issue is the amount of time which is taken from official 
duties for training and the costs of the training. In the past 
both the time and the cest of training were high because the 
program focused on a few key members oZ the judiciary as 
participants in the design and dissemination of the reforms to be 
supported. (Pe~r'haps the most extreme case was one judge who 



during one year attended thraa typaa of training-~ix weeke at 
Haward, five week. in an ICITAP program and three 
dayr at a saminar in Guatemala.) A third iraue io that the 
project'r desi n appearr to asnumo that the judgee of each court 
participating f n the pilot activity will be msponaibla for 
aasimtlng their staffr to use the new tachniquea which are the 
subject to th~eir training and for atasuring that the support for 
the reformed procadurer i% available in a timely way, and yet the 
training which the judges have or arm to receiva doas not include 
management akills. A fourth irsue is that the relationtahip 
between training being provided by I W D  and ICITAP if. not yet 
entirely worked out. For inrtance, ICITAP aarerts that it should 
be responsible for teaching techniquaa of crime scmne 
investigation; that emphasis should be placed on the collection 
of physical evidence; and that the golice should be the primary 
(perhaps the exclusive) group which collects evidence and 
conducts the initial interviews of witnesses and of the accused. 
Harvard asserts that the Cuatsmala system requires judicial 
control over the taking of testimony and the observations of the 
scene of a crime; that the prompt and thorough interrogation of 
witnesses and of the accused is moru important than the 
collection of physical evidence; and that the judges and 
officials of the courts need training in both aspects of crime 
investigation. Although these views are not necessarily 
incompatible, they have added a complication to the always 
difficult task of coordinating two active programs. These issues 
will need to be addressed in planning the replication effort. 

From the beginning it has been the project's intent to 
identify important problems facing the Guatemalan criminal 
justice system and to design activities to overcome them. Early 
in the project's life when the initial design discussions were 
taking place, Harvard decided that the focus of its efforts 
should be on the work of first instance judges and their staffs; 
and that within that focus, primary attention should be paid to 
improving the collection of evidence and its utilization in the 
hearing and sentencing stages of the trial process. Although the 
work of various organizations-the police, the prosecutors, the 
public dmfenders and the law faculties--would have to improve in 
order to achieve fully the purpose of the project, Harvard 
decided to place the first instance courts and their personnel at 
the center of its effort. There were several reasons for this. 
One, the President of the Supreme Court was the most receptive 
official to Harvard's presence and ideas and the most assertive 
in his expression of an intent to support reforms. (Indeed, he 
already had undertaken some steps himself.) Two, other 
organizations were addressing or planned to address other 
important issues or work with the other Guatemalan organizations- 
-1CITAP with the police, ILANUD with the court system on 
providing moi,e complete and systematically presented information 



on ths lrgnl baris of the ayutam (codar, atatuer, deciaiona and 
juriaprudance) and on the administrative performance of the 
courto; and USAID/Guatemala with the court nymtem on improving 
its administration an a system-wid@ baaio. 

Tha major exception to Warvardfe feoua on the firot instance 
courts and their perronnel war the importanca givon to working 
with the pkooecutorial staff of the m. Thera 
were ~ e v e r a ~  reaaonr for this. First, the proaecutorial staff 
was the most likely aourca for incraaaed mupport for tha work of 
the courts at the level sinaa tha proaecutore are 
all lawyers. Second, thera was unanimous agreament among 
Guatemalanm that the MiniefeEip Publics failed to provide any 
useful input to the criminal justice system. Third, the key 
members of the Center hava had axtonoiva experience in the work 
of the prosecution in the US syutam, and most probably could not 
imagine a criminal justice system operating effectively without 
strong prosecutors. Fourth, perhaps also as a result of the 
background of its key members, Harvard saw the creation of a 
special unit of elite and strongly supported prosecutors within 
the as being the best way to solve major 
crimes including crimes having a political or human rights 
dimension, and dealing with those types of crimes was considered 
to be a basic reason for Harvard's working in Guatemala. 

In addition to deciding to focus on the work of the court 
system at the first instance level and, somewhat secondarily, on 
the role of the prosecutorial staff of the - t e a  u, 
Harvard decided that its activities should be focused on a 
limited number of courts on a pilot baeis. That decision 
responded to several conclusions. The project did not have the 
level of resources or the time required to effect system-wide 
changes. Harvard did not have the personnel or the experience in 
implementing programs which would be required to support system- 
wide changes. The use of reformed techniques on a limited basis 
would permit their adjustment as necessary before resources were 
devoted to thsir widespread utilization. As a consequence of 
this decision, the work with the pilot courts has become the 
center of the project's efforts; and in the process the project 
has becoma more and more concerned with the implementation issues 
facing m a t  development projects. Harvard has moved into an area 
in which its expertise is more limited. 

The following sub-parts discuss the activities to date and 
the problems they face. 

Support for the operation of pilot courts was 
introduced into the project in June 1988. Taking into account 
the discussions about the needs of the Guatemalan criminal 
justice system which had taken place during the first judgesf and 



prorecutorst fellowship programs in Cambridge, the various 
individual vioitr and conaultationo and the seminarn held in 
Guatemala and Quetzaltanango, Harvard propored that innovations 
in procedure6 bo tried in raveral pilot courts of first inetance 
before their use war attempted on a broader baeis. Tho effort 
warn to include tho rontenaing court in Guatemala City which the 
President of tha Supreme Court already had authorized to 
introduce reformed proceduram and whose judge had attsnded the 
first fallowehip program at Harvard. The offort would add a 
Justice of the Peace Court and an investigating (-1 
court in Guatemala City. The effort war to be complemented by 
the creation of the %odelm prosecutors~ unit discuared in sub- 
part 2 below, a "modelw defense office and a Suprema Court 
Advisory Council to consist of a group of judges and other court 
personnel selected by the President of the Supreme Court which 
would provide him with advice on the conduct of the effort as 
well as on problems facing the judicial system which were not 
being addressed under the project. 

The reformo which ware identified as ones to be introduced 
at the various levels were the following. 

At the Justice of the Peace level: 

-. training in crime-scene investigation techniques; 

-- improved techniques for intentiewing defendants; 

-- better linkage to the police investigations; 

-- improved liaison with the u n  -'s 
prosecutors; 

.- better screening of cases (to focus on the more serious 
cases and on those with a better chance of being 
solved) ; and 

Ow the use of forms for the recording of testimony. 

At the investigating judge level: 

-- improved procedures to ensure that witnesses and 
defendants tell the truth; 

-- training of court officials in interviewing witnesses; 

om changes in policies for the use of pre-trial detention; 

-- better links to police investigations; 



-- improved liaiaon with the m ' s  
proneautors; and -- the use of forms tor the recording of testimony. 

At the oentencing judge level: 

-- experimentm to use more @@oralityw in the procedurea; 

-- expariments to establish greater @@concentrationw in the 
proceedings e.g. to have more immediate contact among 
the judge, witnesses, the accused and the lawyers 
representing them; 

o w  the use of hearings open to the public to generate 
confidence in their probity; and 

-- the use of the same reforms being introduced at the 
other levels concerning the taking of testimony. 

To support these new procedures the proposal also called for 
the further remodeling of courts in order to encourage frankness 
by witnesses and the parties and to improve the ability of judges 
and court officials to reach conclusions concerning the veracity 
of the testimony being given. It also suggested supplying 
cameras and tape recorders for taking initial testimony from 
victims and witnesses at the crime scene and electric typewriters 
to be used by court staff to expedite the taking of testimony. 

The initial plans callsd for the pilot courts in Guatemala 
City to be functioning by September 1988, for a conference to be 
held in June 1989 to review the experience and for the next year 
to be used to implement priority reforms which had been shown to 
be effective widely across the justice system while the pilot 
activity continued to try out additional reforms. However, 
almost immediately Harvard concluded that a similar pilot effort 
should be undertaken in a rural area since such an area would 
present circumstances very different from those in Guatemala 
City. The more Important differences are that rural courts : 

-I investigate different types of crimes (more disputes 
over property and personal relationships); 

I- face serious problems sf accessability given the poor 
communications and relatively small number of judges 
available; and 

-- must deal with populations the majority of which do not 
understand Spanish; are illiterate; and do not really 
have the cultural preparation to understand the formal 
criminal justice system. 



The effort in the rural areas would build on tho earlier 
decieiono of the Preeident of tho Suprame Court to roquire that 
all judge6 bo lawyers and to increaee the number of justice6 of 
the peace to improve the justice system's covarage in rural 
areas. 

Ae indicated above, tha Fall 11988 Judcree' ~raarnm 
at Harvard was focueed on preparing for the pilot court effort at 
the justice of the peace level in both urban and rural areas. 
The judges prepared written proponale which later were ehnred 
with the President of the Supreme Court. Dovalopment of a 
proposal for a pilot sentencing court was carried forward through 
a one week individual consultation visit to Guatemala by Dr. 
Rowles of Harvard who worked with the judge who had attended the 
spring fellowship program. The judge prepared a proposal which 
the president of the Supreme Court approved in December 1988. At 
that time, during a visit to Guatemala by Professor Heymann: (i) 
discussions were held with the President of the Supreme Court on 
the overall approach being taken and on the crucial need to 
improve cooperation among the personnel of the several levels in 
the judicial system which handle cases at the f i r ~ t  instance and 
with the prosecutors and the police so that the work of the 
latter would be more useful for the work of the judges; (ii) the 
idea was first discussed of having two or three prr,secutors from 
the Kh,isterlp BJU&Q assigned to participate in the pilot court 
activity (this is in addition to the work on the special 
prosecution unit discussed in sub-part 2 below); and (iii) Mr. 
Richard, Harvasdts consultant, worked with the judge of the pilot 
investigating court who also had attended the first fellowship 
program at Harvard. 

By the beginning of 1989 the project had become focused 
largely on the pilot court activity. Ms. Carmen Ortiz, an 
experienced prosecutor on the Harvard staff, assumed overall 
responsibility for the activity; and the principal responsibility 
of the resident representative of Harvard became monitoring and 
fostering the implementation of the activity including further 
development of the design of the rural pilot courts and 
encouraging the cooperation of the police with the activity. 
Future training programs were to be focused on the needs of the 
activity. The first of these sessions was held in February. 
(These training activities are described in C and D above.) 

Harvard then prepared and submitted to USAID/Guatemala a 
revised implementation plan for the project which focused on 
carrying out the pilot court effort in eight sequential stages. 
They were to be: 

(i) Pilot Courts at each level of the first instance are to 
be established in Guatemala City and are to work 
together. A preliminary evaluation of that work is to 
be conducted after 90 days. 



(ii) Four to aix w w k s  after that initial evaluation pilot 
justice of the peace and investigating/asntencing 
courts will be establishad in the Department of 
Totonicapan. 

(iii) The special prosecution unit will be established in the 
u = a O ,  to work on important caeee in 
Guatemala City. 

(iv) A major evaluation of the pilot court activity will be 
conductad. 

(v) A seminar will be held in Guatemala to discuss the 
experience to data and ways of sharing the useful 
reforms with other courts. 

(vi) Legislative proposals will be developed to strengthen 
and extend the use of the reforms. 

(vii) An activity will be developed with the Guatemalan Bar 
Association to assist the defense function. 

(viii) Pilot courts will be developed for the Department of 
Solola (this area was added because it presented the 
circumstance of political and social conflict). 

The ambitious and demanding schedule implied by this 
implementation plan was not met. The President of the Supreme 
Court changed the judges in charge of a couple of participating 
courts; the provision of equipment and of the physical 
~adifications of the investigating court in Guatemala City was 
delayed; all the printed forms were not delivered; and the 
Ministerio failed-to assign prosecutors to participate in 
the activity. Furthermore, in further planning the activity for 
the area of Totonicapan, Harvard concluded that more extensive 
change was necessary and required further discussions. For 
instance : 

-- In order to provide adequate coverage of the area by 
the judicial system another Justice of the Peace would 
be necessary; non-legal personnel (gguaciles) would 
need to be deputized to act for the judges and the 
police in reporting crimes and complaints, in 
preserving evidence and taking preliminary statements 
and in assisting in bridging the cultural gap between 
the population and the formal legal system; and the 
Justices of the Peace would have to travel within their 
jurisdictions on a regularly scheduled basis. 

I. The UisterlLq, publico would have to provide a new 
prosecutor for the area. 



-- An additional sentencing judge should be appointed to 
cover the arsas of Totorricapan and Solola thereby 
freeing thm investigating judgeo for more work and 
accompliwhing the repsration of invalsrtigation and 
oentenatny which the Prerident of the Supreme Court 
previously had adopted as the standard for the whole 
system, but which had been carried out only in 
Guatemala City. 

-- A separation of the pc~lice from the military in the 
rural areas should be sought and written instructions 
given to the polics concerning the rights of per~ons 
being detained. 

The pilot courts in Guatemala City were formally inaugurated 
on May 2, 1989; and in late Juna the first public oral hearing 
was held by the pilot sentencing court. Because of the pressure 
of time the planned initial evaluation of the urban pilot courts 
was not conducted before activity in the rural areas began. The 
investigating/sentencing court in Totonicapan was inaugurated in 
July. In August a seminar was held for all the judges and court 
personnel in Guatemala City to axplain to them what was occurring 
in the pilot court activity. 

Harvard provides support and encouragement for the pilot 
court effort through the work of its resident representative and 
the trips of Ms. Ortiz from Camlxidge. For instance, the first 
two planned series of monthly mtaetings of all the judges and 
staff of the three pilot courts in Guatemala City were held at 
the initiative of the Harvard's resident representative. 

As described in sub-part D above, Harvard is positive about 
the use to which the training is being put although it observes 
that the effectiveness of that utilization will depend on the 
initiative and capability of the judges, and it is somewhat 
disappointed at the progress made so far in the Guatemala City 
investigating court. During our visits to the pilot courts we 
found that judges and court officials did endorse the changes 
which had been explained to them and appeared to be trying to use 
them. However, we also found that there were many comments that 
more training was necessary, and that there were still serious 
impediments to using the new techniques-impediments such as a 
lack of equipment (recorders, electric typewriters), of supplies 
such as tapes for recorders and printed forms beyond the two 
checklists now in use, of vehicles for the rural courts and of 
reimbursement for travel expanses. Some of the equipment is to 

Harvard through the project. be provided by 

The pilot 
purpose to the 

court activity has given structure 
project. Furthermore, Harvard has 

and concreta 
made 



wignificant gragremii in its imglemwtation although the affort is 
taking longer than was anticipated. 

-- Important, innovative principlee have been diecussed 
and agreed on with tha Prerident of the Supr~me Court 
(e.g. the use of m. 

-- The courts have been inaugurated publicly thereby 
becoming a symbol of progress for the system. 

-- Oral, concentrated hearings have begun at the 
~entencing level. 

-- At least in theory, the Ministrio and the 
National Police have agreed to support and cooperate 
with the activity. 

-- The activity has given the court system a sense that 
concrete improvements are possible, and that Ae1.D. 
will support them. 

It is clear that this progress would not have been made without 
Harvard's having acted as the catalyst for the planning and as 
the supporter/gadfly for implementation. 

Nevertheless, there are still important problems facing the 
implementation of the pilot court activity: 

Physical remodeling of the courts has occurred only in 
the sentencing and justice of the peace courts in 
Guatemala City and in the investigating/sentencing 
court in Totonicapan (and the physical improvement of 
the first two courts had been carried out before the 
pilot activity got underway), but even the remodeled 
justice of the peace court still has no telephone and 
thus cannot communicate with the police or the other 
personnel of the pilot courts who are in a different 
building. 

A new justice of the peace court has not been 
established in Totonicapan. 

have not been named for the Totonicapan area, 
and only four personnel of the court are able to 
understand and use the local language. 

The Solola proposal has not yet been approved, and no 
concrete steps have been taken to carry it out. Indeed 
the potential for violence in the Solola area may well 
prevent participation of Harvard's personnel in an 



activity which includes outlying area@ of that 
Department. 

Two gro~ecutore recently were assigned to the Guatemala 
City pilot court activity and given space in the court 
building, but the degree to which the Ministerio 

will provide them support and permit them to 
respond to the requests of the pilot court judges is 
not yet clear. 

The prosecutor in Totonicapan has not yet been informed 
by the that she is to participate in 
the pilot court effort; and she has not done so in an 
active way. 

The police have not yet assigned particular members to 
be investigators for the pilot courts (although the 
Deputy Director of the National Police supports doing 
so and is optimistic that the coordination will be 
effective) . 
There is not yet a concrete plan for adding a defense 
function to the pilot court activity. 

There is no Guatemalan official or office which 
actively follows the progress of the activity and 
assists in moving it forward; that function is being 
performed by Harvard. 

The cumulative effect of the impediments to using the 
new techniques mentioned above could cause an erosion 
in morale of the participants. 

Harvard is aware of these problems, and it is working on 
them. However, it may be under-estimating the difficulty of 
resolving them within the remaining period of the project since 
to do so would seem to requlre a more intense in-country effort 
than Harvard is now planning. 

2. Prosecution Unit in the Mlnlsterio Publico 1 

In addition to participation by the prosecutors of the 
a , '  m l i c ~  in the pilot court activity discussed above, 
Harv'ard has advocated from early in the project the creation of a 
special prosecution unit to handle major cases. The presumed 
success of such a unit would generate publicity and a feeling 
among the public that the criminal justice system was becoming 
effective in solving crimes and would provide experience that 
might be useful to all prouecutors imi their work. The unit also 
would have the means and the will to investigate and prosecute 
cases with political ramifications thereby reassuring the public 



that the system would not ba subject to political influenca and 
that human rights would ba protected. 

Hanrnrd racaived support for tha idea from the U.S. 
Ambaesador, tha Prasident of the Suprame Court and the then 
Attorney General who war in charge of the m. 
However, it is not clear that all the parties understood the idea 
in the same way. In particular, it seems that the Prerident of 
the Supreme Court and the Attorney General did not anticipate 
that the special unit would pay particular attention to cases 
with po1,itical ramifications. Then too, the particularo of the 
idea changed over time. For instance, in the early discussions 
it was proposed that the proeecutors be supported by special 
investigators who would be recent law school graduates. Later 
thoae investigators were to be members of the police assigned to 
the special unit. Later still, the investigators were seen to be 
policemen available to the unit but remaining under the 
supervision of the police authorities. Somet$mee the unit seamed 
to be thought of as a way for the to support 
the pi1o.c court activity; at other times it was described as 
something apart from that activity. Nevartheleas, the basic idea 
of a special unit with exceptional resources remained constant. 

The idea received strong support from the project. The two 
Prosecutors8 Programs at Harvard had as their main purpose the 
design of such a unit and the preparation of its personnel. 
Persons with experience in such units in other countries were 
included in the Guatemalan seminars. The representatives of 
Harvard as well as the U.S. Ambassador supported the idea in 
conversations with key Guatemalan figures including the Attorney 
General. However, little was done by Guatemalans to implement 
the idea. Indeed, the unit was never formed. The Attorney 
General, with whom the idea originally was discussed, explained 
the lack of action on the grounds that he lacked the personnel 
and resources to establish the unit; but he stated that he was 
hopeful that the President would support his attempt to get those 
resources. (The u s t e r i o  ~J&J&Q is independent of the 
judicial and executive branches, but is dependent on the latter 
for its resources.) Finally, in the spring of 1989, the 
successor to the Attorney General informed Hanrard that he did 
not want to establish a special unit because he was not in favor 
of a high profile entity (with the attendant danger for its 
personnel); because he wanted to improve the performance of all 
his prosecutors not just a few; and because the w s t e r j g  
Publico still had too few prosecutors to attend to its current 
duties without taking on the additional responsibility of a 
special unit. (Some observers also suspect that the Attorney 
General was reluctant to develop and exercise the political will 
by the Government of Guatemala which would be needed to support 
the work of such a unit.) This decision caused Harvard to drop 
the idea of a special unit from the project. It caused 
considerable disillusionment for Harvard, the U.S. Embassy and 



tho proaecutora who ware baing prepared to t o m  tho unit. While 
tho participation of prooeautors from the -Q in 
the pilot court activity romaine an accopted part of the project, 
the tensiono caused by the disagreement over the wpecial unit 
have made working out that participation oomewhat more difficult. 

Given tha amount of resources and time tho project devoted 
ta supporting the idea of a special unit and preparing for its 
creation this outcome is a major di8appointment. The idaa had 
much to recommend it. However, thero were indications from the 
beginning that the Guatemalane had difficulties with it, and 
persons both in AwIoDo and the Department of State warned Harvard 
that there were problems with the idea in the Guatemalan context. 
Harvard did not heed those warnings because it was convinced that 
the idea was sound, and was encouraged by the support which the 
idea received from both the President of the Supreme Court and 
the U.S. Ambassador. 

The public defense system in Guatema1.a is based on legal aid 
provided by law students who are required to handle a certain 
number of cases in order to graduate. The system is considered 
very weak since the students are inexperienced; their motive is 
just to fulfill a graduation requirement; and the supervision 
they are provided by faculty members is slight. Harvard agreed 
that the defense system needed to be improved, but it gave that 
topic a secondary priority in order to work with the personnel of 
the court system and the w t e r b   public^. The reasons were 
that: there was no consensus among Guatemalans as to what needed 
to be done; the law faculties and the Bar Association (as the 
parties moat interested) were not enthusiastic in response to 
Harvard8s invitation to become active in the project; and Harvard 
thought it would be unwisei to work on improving the defense 
system before the very weak prosecution system was strengthened 
YO that the already low conviction rate would not fall. 

Nevertheless, Harvard has taken some steps to address the 
need for a better defense system. It has sponsored research on 
the currant defense system through short visits by Professor 
Ogletree in August 1988 and by Professor Wilson in June 1989. 
Both of those consultants prepared reports for Harvard, but they 
have not been shared with the Mission or with Guatemalan entities 
although a summary of Professor Wilson8s recommendations were 
included in Harvard's Quarterly Report issued in October. 
Harvard8s implementation plan for the last year of the project 
asserts that it plans to work on the defense function in the 
context of the pilot court activities. 

Although the reasoning for giving the defense function a 
lower priority is understandable, it does seem to overlook the 
social inequity of persons of little means being the subject of 



prosecution by private personr of eubrtantial means, and it has 
resulted in the project8r entering ike third and laot year of 
operation without there being an agraad defenae element formally 
deaigned. Xt now emems doubtful that sufficient experience can 
be obtained on any proposed defenee aystom in time for it to be 
included in a replication effort, 

One of ,the problems facing the performance of the Guatemalan 
criminal justice system is the lack of citizen cooperation with 
it. Observers attribute that lack of cooperation to a conviction 
by most people that the eyetem does not work and by many that it 
can be dangerous as well as time consuming to become involved in 
the process. To counteract thome attitudes the project rdies on 
the improvements being made in the eyetem under the other 
components. Harvard also has considered eatabliahing a specific 
activity to foster citizen cooperation. It sponsored a short 
research effort on the topic in ~uatema'la by a staff member in 
December 1988 and March 1989. There has been no report of the 
results of that research nor any follow-up activity, There do 
not appear to be any plans for addressing this topic directly 
during the last year of the project. 

Obviously the criminal justice system will not be accepted 
by the public unless the public is convinced that the judges and 
their staffs are free from corruption and intimidation. Thus the 
President of the Supreme Court and Harvard have been careful and 
selective in choosing the judges who participate in the pilot 
court activity and intend to be vigilant concerning the actions 
of those judges during the operation of the pilot effort. 
However, a more institutionalized approach will be required to 
deal with the large number of persons involved in the criminal 
justice system over the longer term. Professor Heymann raised 
the topic with the President of the Supreme Court in May 1989; 
and, presumably with the latter's agreement, the topic was the 
object of a short research visit to Guatemala by a member of 
Harvard's staff in June. The topic was also included on the 
agenda of the August 1989 seminar. Two U.S. experts sponsored by 
Harvard gave talks on the topic, and discussions were held. As a 
result, it was concluded that intimidation did not seem to be a 
serious problem; but that corruption - and especially corruption 
of the staff of the courts - was. 

Harvard has included the corruption topic under the research 
activity in its proposal for the last year of the project. 
However, it has not designed a concrete activity to be 
implemented although it does have some written suggestions from 
the expect who made the presentation at the conference. While 
the short time remaining in the project may preclude any 



significant trial of tschniqurr to combat oorruption in the 
eystem, it vould saem to bo important that the topic continue to 
be di@cuo#ed with the goal of it. baing made part of tha 
~ission'r continuing support for improvements in the court 
system. 

The basic rationale of the use of the pilot court approach 
was to test new techniques and procedures on a limited scale 
before seeking to implement them throughout the eystem. A s  
described in sub-part E (1) above, the pilot court activity !la 
now underway in three courts in Guatemala City and in the courts 
serving the area around the town of Totonicapan; plans are 
underway to start pilot courts in two areas of the Department of 
Solola; and consideration is being given to starting ruch an 
activity in the Department of Zacapa. Each of these areas 
presents a perceived difference of circumstance sufficient to 
justify a separate pilot effort. Despite the fact that the) pilot 
court activities have been underway for only a short time there 
is pressure to expand their coverage. For instance, the 
President of the Supreme Court wants to include another tier of 
first instance courts in Guatemala City, and some members of the 
judiciary think that the techniques involved in the pilot courts 
should be taught and their use encouraged apart from whether a 
particular court has been formally named to be part sf the pilot 
effort. Furthermore, as the project enters its final year, the 
Mission is concerned that the experience be analyzed and 
preparations made so that the Mission's bilaterally fundad 
Improved ~dministration of Justice Project will be able to 
utilize the experience in its program to improve the judicial 
system as a whole. 

Harvard has responded to these concerns by including a new 
activity on replication in its proposal for work during the last 
year 02 the project. The activity would be one of planning and 
preparing for replication rather than actually supporting 
replication. In the words of the proposal, the activity would 
plan to, 8nestablish the organizational components necessary for 
replication; train their officials; develop outside support for 
their owration; and help them make the initial plans fox how the 
replication effort can be carried out." Tentatively those plans 
include: (i) creating a special office in the Supreme Court to 
plan and manage the effort with a judge being in charge; ii) 
training the staff of that office and assisting them to make 
plans, organize and muster resources; (iii) designing (perhaps 
together with ICITAP) a training program for judges and court 
officials in the new techniques and in what is expscted of them 
as managers; and (iv) using incentives to get courts to adopt the 
new techniques, the certification of courts on a Department-wide 
basis that the techniques are being used, and the use of 
monitoring of the courts to assure that the techniques are being 



uoed and that aorrugtion and other malfeaoance are bring avoided. 
The propoaal ha. not yet been the #ubject of datailsd discu~sicm 
with the Mimaion or the Proridant of the Supreme Court altbnugh 
Harvard ham proposed the name of a judge to head the special unit 
to be cruatod. 

There appear to be several major difficulties faaing this 
new rtmsponsibility for the projact. First, becauoe the pilot 
activity ia oo rcsclmtly undertaken it is doubtful that thore will 
be much experience on which to bare judgmonta ao to what should 
be replicated in time for very concrete planning to he done 
during the year. Second, the pilot court activity was to include 
cooperation by the prooacutors of the m u ,  
specially designated members of the police force and some form of 
public defender system: and yet none of thesa entitha will be 
under the jurisdiction of the replication office and the system 
as tentatively conceived. Third, the replication effort 
necescarily will rely of the work of other units of the judicial 
systen - and especially on the training unit - but those other 
units do not appear to be involved in the planning of the effort. 
Fourth, the proposed approach to replication does not seem to 
contemplate close coordination with the Mission's bilateral 
Improved Administration of Justice Project. For instance, it 
does not consider using the National Justice Conunisaion, which is 
to be supported by that project, to achieve the support which 
will be needed from the several member agencies of that 
Commission apart from the Supreme Court: and it does not appear 
to sBe the need for a planned relationship between the special 
replication unit and the planning unit which is to be created and 
supported by that project. More broadly, the proposed approach 
does not seem to give the importance to the administrative 
dimension of the replication effort as would seem to be 
warranted. Fifth, the costs of replication have not bean 
estimated, and the tentative description of the effort does not 
seem to contemplate the courtOs or HarvardOs doing so. It is 
particularly important that this be done since our own very 
approximate estimation of those costs indicate that replication 
of the current model could be very expensive. Early testing of 
whether these resources will be provided would be prudent. (See 
attachment D for a fuller discussion of the probable cost of 
replication.) 

An alternative to the replication process as now envisaged 
by Harvard would be to extend throughout the court system the use 
of training in the techniques being used in the pilot courts and 
printed foms and manuals and to do so without requiring that the 
recipient courts be involved in all the aspects with the current 
pilot court effort. The arguments in favor of this approach are 
that it would be cheaper and faster, would utilize the obvious 
advantages of several of the components of the current pilot 
court activity and would use existing units of the court system 
rather than foster the creation of a new, separate office. 



consideration of thia altornative might woll be inaluded in 
planning the design of the replication component of! the project. 

Both Harvard and the Hiusion ree improving tho capacity of 
the Guatemalan criminal jumtica oyrtem to ba an important way a t  
strengthening democracy and the obuarvanou of human right., The 
Miesion sees thie reault occurring indirectly and over the longer 
tom. Harvard appear@ to expect more immediate results, and 
wanto to demonstrate a direct connection betwaen its efforts and 
those reeults. Haward also seas itsslf a8 Raving a 
responsibility not only to provide tha technical aseietance 
necessary to carry out the purpoaa of tha project but also to use 
its reputation and its independence (including from tha United 
States Govqrnment) as leverage to encourage Guatemala to Itdo the 
right thing." Furthermore, Harvard is unwilling to work in a 
context in which the Government of Guatemala does not show a 
conviction to observe human rights and to take reasonable 
measures to sae that those rights are observed by others. The 
U.S. Ambassador considered that Harvcrd's presence in Guatemala 
would encourage the Guatemalan forcem supporting democracy and 
the obeervance of human rights. 

Harvard ~oncluded that it needed to understand bettar how 
the Guatemalan system handled crimes with probable political 
connections and what was the extent of disappearances and 
political homicides, and that it had to keep in touch with 
student and other groups which might be the object of 
intimidation or crimes. While agresfng with the desirability of 
Harvard's purpose, the Mission was concerned that Harvard might 
take actions which would place its staff in danger or cause a 
reaction which would impede the implementation of the whole 
project. The Mission also was not confident that Harvard was 
sharing with it all the information which Harvard was collecting 
or discussing with it the measures which Harvard was considering 
taking to carry out its efforts on this topic. 

Through its many conversations with key Guatemalan persons 
and particularly with the President of the Supreme Court, 
Harvard'm representatives were able to express opinions in 
support of the observance of human rights and of the need for the 
prosecution of crimes which violate those rights regardless of 
the persona or movements which may be involved in those crimes. 
They also argued that the creation of a special prosecution unit 
in the w t e r b  ~&JJ&Q would be useful in solving such crimes, 
and made suggestions on how the problems of the suspected 
intimidation of judges might be addressad. More controversial 
have been Harvardfs public criticisms of the actions of 
Guatemalan officials. In July 1988 Professor Heymann sent 
telegrams and wrote letters to several high level Guatemalan 
officials and members of the U.S. Congress ,z:jmplaining about the 



lack ot action on the prosecution of tha "white vanw case and 
protaating the abduction of the judge who had been handling that 
carat and in Sagternbar 1989 Harvard cancelled a seminar planned 
tor Quetzaltenango on the grounds that Harvard aould not oontinue 
to do buminera am ueual in the face of tho recent dieappearancea 
ot mtudentm and tho murdar of at lasat mom. of tham. In both 
casem Harvard raised the possibility that it would be unwilling 
to continue to work on the project if ~orrectiva actions were not 
taken. In neither caee did Harvard give the Misrion advanca 
notice of itr intontionm to take thoma actionm nor discumm with 
the Mission the proa and conr of its doing so. Furthermore, 
Harvard - together with ICITAP and tha U.S. Embassy - protested 
the inclusion of repremantatives of the military intelligence 
force in the police units with which they were trying to work or 
cooperate. .. 

It is, of course, extremely difficult to gauge what effect 
Harvard's actions have had on improving tha observance of human 
rights. In the case of tha inclusion of military officials in 
the police force the objections made with ICITAP and the U.S. 
Embassy appear to have reversed the action. In the other cases, 
no concrete actions appear to have occurred. However, one can 
not say that Iiarvard'a actions did not have some influenccr. 
Surprisingly, those actions have not led to the criticism of 
Harvard among Guatemalan officials which many would have expected 
to occur; and this may be an indication that Harvard's stature 
enables it to voice opinions and take actions which others would 
be unable to sustain. The more troublesome aspect of Harvardts 
approach is that by not discussing its thoughts and proposals for 
action with the Mission before acting Harvard creates more 
anxiety than may be necessary, and runs the risk of not hearing 
the counsel of an organization with extensive experience in 
implementing activities in Guatemala and with an important and 
legitimate interest in the success of the project being 
implemented under the Cooperative Agreement. 

Tha Cooperative Agreement called on Harvard to, "prepare 
quarterly progress reports as well as an end-of-project report, 
including summaries of the findings and recommendations resulting 
from the consultative process," and to have its, "field teamsN 
provide briefings to the Mission "before beginning any phase of 
activity in Guatemalan in order to "appraise the [Mission] of the 
nature of the specific activities to be undertaken by the field 
team during the visit in question," and to provide a debriefing 
to the Mission on the completion of the particular activity. 

Harvard has prepared the quarterly reports although they 
usually were delivered to the Mission several months after the 



camphtion of the reportad period. The dalayed dalivary ie the 
reeult of Harvardta wing thd quarterly reports to provida a 
detailed written record of a t 1  the aotivitiee whfah had occurred 
under tho project and am a way of trannmitting copier of 
documentm prepared through the projeat'r aativitiee. The raporto 
to eoma extant diecure the otrategiae followed by the project and 
tho probloms facing the project, but thoee topiaa are more 
extensively treatad in lettera rent by Proferror Heymann to the 
Ambareador and tho Miamion Director. Furthermore, the quarterly 
regorte did not conmiatuntly set forth the rarultr of all the 
consultations - especially thm i'1dividua1 one# - and of the 
reaearch activjtiaa; and thore results wera often not given in 
Professor Heymann's letters. 

The degrea to which Harvard-sponaored field taams gave 
arrival and departure briefings to the Mission is not clear. 
Harvard asserts that it was careful to provide those briefings 
while Mission personnel indicated that they were not always 
informad about Harvardts plans. It appears that the Director and 
Deputy Director of the project were consistent in providing 
briefings during their visits, but that the other representatives 
of Harvard were not. There are only a faw memoranda in 
the Mission's filer widoncing such briefings; but that, of 
course, may just indicate that tho memoranda were not prepared. 
The Mission's concern seems to be most acute concerning the 
individual consultations and the research activities and its 
desire to have advance understanding of what is to be done so 
that suggestions can be made on the plans. A related problem for 
the Mission was the occasional failure of Harvard to seek prior 
approval for the travel of Harvard sponsored persons to Guatemala 
or the requesting of such approval very shortly before the 
planned departures. However, this aspect of the administration 
aP the project appears to have improved during the past year. 

The Cooperative Agreement called for Harvard to prepare an 
implementation and financial plan by December 31, 1987 to cover 
the calendar year 1988. The Mission was to review and approve 
the plan. Similar yearly plans ware to be prepared for each year 
of the project. Harvard has had difficulty in meeting this 
requir-nt. A plan for 1988 was never formalized. One for 1989 
and thr first six months of 1990 was not submitted to the Mission 
until March 1989 although the Mission repeatedly had requested 
its submission. Then early in August the Mission requested that 
Harvard redo the plan to take into account the developments 
described in previous parts of this report. A revised plan 
covering FY 1990 was submitted later that month. It is the basis 
for the discussion of Haward's plans in sub-part I below. 



The nature of the project - whoae focue was evolving 
throughout its life and which included the trohnique of 
generating ideas for consideration - made preciaer forward 
planning more difficult than usual. However, the failuru of 
Harvard to produce an implementation plan during the firat year 
and a halt of the projeat'm life did raise underatandable concern 
on the part of the Miooion as to whather it know enough about 
Harvardts thinking to meet its monitoring responsibilities. Now 
that the project has moved toward on0 of implamenting activities 
as well as creating and tasting ideao, the need for 
implementation planning is greater. Thus, the current dialogue 
underway between the Mission and Harvard on the proposed 
implementation plan is very constructive. 

The Cooperative Agreement calls on Harvard to cooperate with 
two project evaluations to be carried out by external consultants 
contracted by the Mission with funds apart from the contract. 
The first evaluation was to take place 18 months after the 
beginning of the contract and the second within the final six 
months of the project. This evaluation is the first one to be 
conducted. 

The Mission requested Harvard's suggestions on how the 
second evaluation should be conducted, and on what measures of 
progress should be adopted for use by that evaluation. In June 
1989'Harvard submitted a draft design for that evaluation. It 
covered the pilot court activity in Guatemala City. Harvard 
intends to submit another draft design to cover the pilot court 
activities in Totonicapan and Solola. The evaluation design 
submitted presents a thorough effort to describe the types of 
results which might be expected from the reforms being tested in 
the pilot court activities, and makes useful suggestions on how 
those results be evaluated. However, the design presents several 
issues which should be addressed. First, it does not 
make an estimate of what magnitude of changes in the results of 
the operation of the courts would be significant although several 
of the anticipated results can be expressed in quantified terms. 
It leave. much judgments to the evaluators. Harvard asserts that 
making an estimate of what magnitudes are significant is 
difficult, but it does not explain how the evaluators are 
expected to come to a conclusion about that matter. Second, the 
design is for a one-time evaluation by external experts. It does 
not include a design for collecting information beforehand 
(whether as baseline data or for on-going monitoring purposes) 
nor does it seek to help the court system create a capability to 
conduct evaluations of its own. Thus it looses an opportunity to 
help the court system create a very necessary tool for its own 
improvement. Third, the design, in being excbusively focused on 
the results of the pilot court activity, leaves out any targets 
or methods of evaluation relevant to the other activities which 



have baen supported by the projeat. Attachment E provides a 
further diacuroion of the draft design. 

Attachment F gets forth the personnel associated with the 
project and the amount of their work-time which is charged to the 
project hy fiocal year. During the first year of the project 
28.9 person work-months were charged to the project; in the 
second year 90.5 work-months were so charged; and Harvard8s 
proposal for the third year is for 116.3 person-months to be 
charged to the contract. The growth in size of the staff mainly 
results from the increased activity in training and work with the 
pilot courts activity and to increased time for research 
assistants and associates. 

The main characteristics of the project's staff and its 
configuration are: 

The Director and Deputy Director, the key persons for the 
project, have bsen with the effort from the beginning; and 
they will remain throughout its life. 

Several staff members have had extensive experience in 
prosecution work in the United States. The Director of the 
Project has been an Assistant U.S. Attorney General in 
charge of the Criminal Division. 

The Director and the Deputy Director do not speak Spanish. 
However, the Training Coordinator and the Research 
Associates do understand and speak Spanish, and they have 
acted as interpreters for the other members of the staff. 

The only member of the staff with prior, significant 
experience in Latin America was the original Project 
Coordinator who left the project during its second year. 

Tha staff is overwhelmingly based in Cambridge with just one 
permon residing in Guatemala since September 1988. 

As one might suspect fzom the above listed characteristics, the 
main strength of the staff is its experience in working with the 
criminal justice system in the United States and its main 
weakness is its inexperience in working in Latin America. The 
impact of that weakness has bsen accentuated by the 
organization's having only one person residing in Guatemala. 



goma observere have exprarsed the conaorn that the weakneuo 
of inexporianae in working in Latin America ia made more serious 
by Haward's uming law etudenta or recent law graduatae to 
conduct remarch for the project, to hava dircuanion~ with high 
level Cluatamalana and to etaff ita Guatemalan office. These 
absorvera doubt that those paraons can bring much worthwhilo 
experienoo to Roar on the aotivity; find it inappropriata that 
such junior peoplo would be expaatod to deal with oenior 
Guatemalan officials; and are concornod that they lack tho 
judgement to deal with the wensitive topicr involved in any 
project aimed at modifying the criminal justice eyatem of a 
foreign country. While we understand thi. concern and would 
share it in theory, wa did not find any evidence that the use of 
these young people had caused problems. Thore was no criticism 
of them by Guatemalans whom we interviewed. Indeed, there was 
much positive comment concerning the work of Harvardts resident 
representative. Still, it probably would be better to have more 
experienced persons involved in the work in Guatemala. That 
would involve more costs and, thus, fewer research activities. 
It also would involve rethinking the replacement planned for 
HanrardOs current resident advisor who will be having Guatemala 
in January 1990. 

The stationing of one staff member in Guatemala came about 
principally as a result of the MiseionOa urging since the Mission 
found in the first year of the project that it had to take on 
many administrative tasks for Harvard. However, the scope of 
responsibilities of the person assigned also includ~s maintaining 
liaison for Harvard with all the interested parties in Guatemala, 
conducting research on various topics of interest and assisting 
in preparing the design for the pilot court activities and 
encouraging the taking of the steps necessary to carry them out. 
Currently, approximately 20% of his time is being spent on 
administrative matters with the rest being devoted to working 
with the pilot courts. 

While administrative problems still do occur, the stationing 
of the staff member in Guatemala has improved the operation of 
the project and been important in getting the pilot court 
activity underway. Nevertheless, there is more to be done than 
it is reasonable to expect of one person in Guatemala. The 
expansion of coverage of the pilot courts effort, the follow-up 
necessary to see that the effort is in fact implemented 
effectively, the undertaking of preparations for replication of 
the new procedures and techniques and the need for more active 
coordination with other organizations and activities all amount 
to a large and growing workload. Thus, in addition to the 
suggested location of the Training Coordinator in Guatemala it 
would seem to be appropriate that Harvard also add a full-time 
administrative assistant to the Guatemala office to free more 
time of the local representative for the various follow-up 
activities required and to provide coverage for the local office 



during the travelr of the repreomtative to the rural areaa. In 
our opinion tha new poslitions of Training Coordinator and Staff 
Asoistant containad in the Harvard progooal for FY 1990 might 
batter ba located in Guatemala than in Cambridge. 

During the design of the project and during its initial 
phases Harvard made contact with many person8 and organizations 
in Guatemala. The contacts were generally at tha highest levels 
of the organizations contacted bhca they were the persons able 
to make decieiions and give guidmce and s i n c ~  there was not 
enough time during tha visits by Cam&ridge-based persons to 
cultivate a wide selection Q: ptwroau from each of the 
organizations contacted. The Cra:~-':hip program and the seminars 
and training activities in Cue*. aaia, tkca arrival of Harvard's 
resident representative and F;kw ;;'.u:m nJ'I:aquant trips by personnel 
of the Center in connection w i 2 l  c:-.,. : * t  lot court effort all have 
given Harvard added c!ontacto b ' . w ~ I  +,:I\- highest level. However, 
because of the persor~al stature ~\.u,cl th 1 ~mdomfnance of the 
Project Director in the projec'c'u nrr  i l t  ' kirm, contacts between 
the Cambridge personnel and the) ;el:- ? .: : r l Guatemalans remain 
crucial to the project. This I t l s c  i.ne rc*r'l:antage of assuring that 
the project is guided by a f $ , m  w,1 e~p~rianced person. It has 
the disadvantage that all iai~ues ~2 .,sr\saquence need to be 
discussed with the D.Lrector aithe. rsy ?,raveling to Cambridge or 
awaiting the Director's visits to GGwtmala. 

The following ia a short discusoion of Harvard's 
relationship with thre Guatemalan organizations which are of 
importance to work in the criminal justice system. 

me S u w m e  Court a the OrQgnigmo J u c i u .  The Harvard 
staff at all levels have a close relationship with the President 
of the Suprema Court. He makes himself available to them both 
formally and informally. They seek and follow his guidance on 
all significant steps taken under the project (except for the 
instances in which the Director of the Center made public 
complaints concerning the resolve or actions of the Guatemalan 
authoritias as discussed in sub-part F above). The support of 
the President of the Supreme Court has been crucial in both the 
design and the implementation of the activities under the 
project. It is likely to remain so. 

Harvard also has developed good working relationships with 
several of the judges who have participated in the fellowship 
program and are now part of the pilot court activity. They 
welcome Harvardts participation in that activity. However, 
Harvard has not maintained contact with the judges who 
participated in the fellowship program but are not active in the 



pilot court activity. In part thir io becauue of lack of time on 
the part of the r~eident reprarentative; and in part it is 
becauue the non-participation of the judgee is due to one kind of 
negative faator or other which reduce. their utility to the 
project. 

Of greater importance to the project is Harvard's failure to 
develop good working relationships with other offices of the 
court system and especially with the chief administrative officer 
and the director of the training unit. The former was aseigned 
by the President of the Supreme Court to be the Guatemalan 
counterpart person for the project. However, marly in the project 
Harvard concluded that these officials were either too busy or 
not interested enough to be of assistance to the project, and 
decided to rely on its own personnel (and that of the Mission) to 
carry out the activities. That may have been an inevitable 
result, but Harvard does not seem to have used its good will with 
the Prtasident of the Supreme Court to remedy the situation. This 
has contributed to the relatively weak 'institutionalization of 
the project's activities to date, and it could be a serious 
impediment to the replication effort. The problem needs to be 
addressed. 

u s t e r i ~  U i c o .  The past activities of Harvard with 
the u t e r b  m l i c ~  are discussed in sub-parts E(l) and (2) 
above. The result has been fairly negative. Relationships with 
the current Attorney General at beet are correct, and it is 
unclear whether he will support effectively the participation of 
selected prosecutors in the pilot court activity. Furthermore, 
Harvard has not maintained working contacts with the prosecutors 
who participated in the fellowship program but are not now 
assigned to the pilot court activity. 

m e  National Poli-. Although the project does not work with 
the police since A.I.D. funds can not used for that purpose, the 
cooperation of the police is important to the pilot court 
activity. Harvard has sought to understand the operation of the 
police better through individual consultations and research by 
its staff members, and the resident representative considers one 
of his priorities to be forging good working relations with the 
pelice. Haward's relationship with the current Deputy Police 
Commandar is good, and his attitude toward cooperation with the 
pilot court activity seems to be excellent. However, the 
national police have not yet become active in support of the 
project . 

m e  Bar Association. Harvard has had contact with the Bar 
Association since the beginning of the design of the project. 
However, it has not brought the Bar actively into the project. 
From Harvard's point of view that is tho result of the Bar's 
having failed to respond to invitations to be more active and of 
the lesser priority given to working on a new public defenders 



system to which tha Bar'm 8uppOrt would ba moat ralevant. From 
the point of viow of the leadarm of tha Bar, they have learned of 
tha pilot oou* aativity only in general and indiractly; and they 
spaculata that thair past diffarancos with tha Prasident of the 
Suprema Court may ba a rearon that they have not baan consulted 
more by Harvard. Whatavar tha axplanation of tho current 
situation, it would saam that tha project should mako a greater 
offort to involvo tha Bar. Should tha Bar not mupport tha 
utilization of the new tachniquas baing triad by tha pilot court 
activity (and it might wall concluda that tha malf-interest of 
its membara would not be aarvad by tho introduction of tha new 
techniques) thair replication would be much more difficult. 
Probably it would ba in tha interast of tha raform effort that 
training ba made availabla to the privata dafendars on how the 
new techniques work and what is expectad of defeneo counsel under 
them. The Bar might ba usaful in such an affort. 

The F a c w .  As with them Bar Asrociation, Harvard has 
been in contact with tha faculties of law einca tha beginning of 
the design of the project. However, the law faculties have had 
even less of a role in the project so far than has the Bar 
Association. From Harvardfm point of view tha raasons for this 
are similar to the case of the Bar Association. However, the 
resulting situation may be even more negativa for the project, 
since the idea of using student assistants for prosecutors and 
the proposal of Harvardfs consultant for an improved defenders0 
system (expanded to include private prosecution as well) will 
require the cooperation of the law schools and their legal 
service offices. 

The ~ a t i o n a l i o n .  In designing the project 
Hantard decided not to try to utilize the National Justice 
Commission which had been created with support from A.1.Defs 
Regional Administration of Justice Project. Harvard thought it 
would be more effective for it to work individually with those 
members of the National Justice Commission who were important to 
the project as it developed--8.g. the Presidant of the Supreme 
Court, the Attorney General, the Minister of the Interiok, the 
President of tha Bar Association and the representatives of the 
law facultias. That may wall have been a correct decision from 
the point of view of moving forward on its activities more 
quickly; but it also reinforced the tendency for Harvard to see 
itself ar the coordinator of all the entities relevant to the 
project, and thus it may have contributed to the lack of progress 
on the institutionalization of the effort. As the project plans 
the replication effort Harvard might well consider working with 
the National Justice Commission which is to be strengthened under 
the Mission's bilateral Improved Administration of Justice 
Project . 



Both the U.S. Embaasy and USAXD/Guatemala enaouraged Harvard 
to undertake work in Guatamala, and Harvard conmiltad with the 
Mission while preparing itr proposal. Both Harvard and tha 
Mimion agreed that, although the Cooperative Agreement required 
the Mission to approve Harnrardfm implemantation plan, the 
Cooperative Agreement intended to set up a relationship of mutual 
cooperation among independent organizations not a relationohip 
under which Harvard would be simply an inatrumont tor carrying 
out a Mierion program or Mission deaiaionc, Indeed, the position 
of the Program Office of the Mission, whiah initially had 
responeibility for the activity, was that the Mission had neither 
the time nor the expertise to design and implemont a program with 
the criminal justice system; and that Harvard should be given 
full reign to do so. Harvard, for its part, recognized that its 
efforts were preparatory for a larger project which the Mission 
would be planning for the futura. 

The initial understanding served adequately until early 
1989. By then its adequacy was being questioned by the Mission 
because of several conditions and events which had occurred 
during the project's first year. The more important ones were: 

The Mission found that it had to devote more administrative 
attention to the project than it had plannod, and thus it 
sought to have Harvard make changes in the manner of its 
operations the moat important of which was the assignment of 
a resident representative to Guatemala. 

Harvard's strong and active support for the creation of a 
special prosecution unit in the w t e r i ~  in the 
face of a lack of movement on the part of the Guatemalans 
caused concern that the overall project would be involved in 
conflict arising from the situatian facing this particular 
element. 

The inability of the Mission to provide budget type support 
in its bilateral project for the operation of the pilot 
courts and the special prosecution unit caused friction w i t h  
both Harvard and the U.S. Embassy. 

Harvard's failure to submit an acceptable implementation 
plan for 1988 raised concern that the project was not well 
focused . 
A dispute with Harvard over the approach to research on the 
operations of the Guatemalan police and Harvard's public 
criticism of the lack of action by Guatemala in the "white 
van" case raised questions as to whether Harvard and the 
Mission shared an understanding on how best to proceed with 
the project under Guatemalan conditions. 

4 8  



-- The friandship of! HarvardOa Project Director and thu U.S.  
Ambaaomlor and HarvardOe tailura to provide advanoa notice 
to (muoh lea# dioauss its intention. with) the Mienion on 
such actions as tha publia ariticism mentioned abovo and the 
aamignmant of the peraon to be tho resident raprerantative 
created the fear that Harvard did not really intend to take 
the Mission's views into aacount. 

-- Responsibility for the MisrionOs several activities in 
support of democratic initiatives was being transferred from 
the Program Office to the Human Resources Development 
Office, and the latter office concluded that a tighter 
strategy and monitoring of tho activities was called for 
(however, the personnel actiona to make this intention 
practical were not taken until February 1989). 

From Harvardts point of view it was acting in good faith. 
From the beginning it had asserted its right to have independence 
of action; it saw its relationship with the U.S. Ambassador to be 
highly constructive for both itself and the USGOs interests; it 
believed that it had been responsive to the Mis6ion0s concerns in 
assigning a resident representative to Guatemala and that its 
staff had been careful to meet with the MissionOs personnel 
whenever they visited Guatemala; and it thought that those visits 
and the several letters of explanation of its strategy and 
tactics which were sent by Professor Heymann to the U.S. 
Ambassador and the Director were even more useful than an 
implementation plan. Furthermore, Harvard asserts that the 
Mission personnel did not give it negative comments either in 
writing in response to those letters or verbally during the 
several briefings it gave in Guatemala. 

After reaching something of a crisis in early 1989, the 
relationship between Harvard and the Mission has improved. The 
issues of the special prosecution unit and the lack of financial 
support under the bilateral project for that unit and the pilot 
courts have been resolved by time and the actions of others. The 
administrative performance of Harvard has improved due to 
increased efforts in both Cambridge and by the resident 
representative. The level of understanding by the Mission of 
Harvardt8 intentions rose as HarvardOs resident representative 
met regularly with Mission personnel, as the new Mission 
Coordinator for Democratic Initiatives took hold of the portfolio 
and began to provide written comments to Harvard on its various 
submissions, as Harvard finally submitted an implementation plan 
for the Mission's review and as Harvard saw that the Mission was 
not seeking .to deny it the right of independent action. 

Still, some concern or anxiety remains from the past: and 
both sides need to make an extra effort to understand each 
other's needs and accommodate them if at all possible. Thus it 
was particularly unfortunate that Harvard recantly cancelled the 



Quatzaltsnango oeminar without prior conaultati~n with the 
Miemion. Perhaps it would be useful for tho Miaoion and Harvard 
to schadulm quarterly reviaw martinga to discumo the problams and 
opportunities fsaing the projeat. Tha gurposa would be t o  
divausa what ara Harvard'c plan. tor the future rather than to 
have Harvard daeariba what had baen done in the past. At much 
meatings the Mission would ba expeated to giva Harvard its 
opinions and auggsstions concerning the plane, and Harvard would 
be expected to make ita best effort to present all the activitioe 
which it was considering. Zdaally, Harvard and the Mission would 
aleo agree beforehand on topics which needed remolution or the 
preparation of more information to ha the basis of discussion. 

The programs in Guatemala of other assistance agencies which 
are relevant to the project are: ICITAP's training activities for 
the police, prosecutors and judges; IlANUD's work with the 

Judicial in training and on the organization of 
judicial information-both subotantive and administrative; and 
Florida International University's (FIU) work with a commission 
of Guatemalan professionals to produce an analysis of the 
operation of the justice sector. The latter two activities were 
funded by the AID Regional Administration of Justice Project. 

Harvard has had significant contact only with the ICITAP 
activity. During the early stages of tha project cooperation 
between ICITAP and Harvard was not close. Schedules for training 
events inadvertently fall into conflict. Differences over the 
relationships between the police and the investigating judges and 
the prosecutors were not resolved before the programs made known 
their views to key Guatemalans. Harvard'n plans for studying and 
utilizing the police were made without input from ICITAP. 
However, with very strong encouragement from the U.S. Ambassador, 
coordination has improved. There are still differences of 
opinion as discussed in subpart D above. However, Harvard seeks 
the opinion and suggestions of ICITAP, and uses ICITAP training 
courses in its activities while ICITAP encourages cooperation by 
the police with the pilot court activity. 

Harvardos lack of connection with the work of FIU was, in 
part, tha result of the Cambridge-based approach of the project 
and, parhapo, of Harvardos assumption that it must do its own 
analytical work. However, since most of the problems identified 
during the early stage of the project as being important to the 
operation of the criminal justice system had been identified in 
the FIU assessment, using that assessment and paying attention to 
the workshop process for discussing the assessment might have 
enabled Harvard to arrive even more quickly at implementing 
activities. Closer involvement in the process also might have 



led Harvard to be moro open to working with the National Justica 
Commission. 

Harvard did not purauo alooer rolationo with tha ILANOD 
activitiee because it saw them as being directed m o m  ate system- 
wide adminiotrativa probleme than at reform af the 
investigative/sentencing procuso itaelf which Harvard had ahosen 
for ita focus. Howevar, thio lack of contact probably 
contributed to the failure to achiwe mutual rupport. For 
inetance, Haward prepared its own writtan inotruotiona to judges 
concerning the new techniquem rather than trying to adopt them to 
a draft manual for Justices of the Peac~a which ILANUD had 
prepared and which the Preeident of tha Suprema Court had held up 
using until HarvardOs input could be obtained. However, in the 
short run the lack of relatione probab~ly wae not too important. 
That is not likely to remain the c a m  as Harvard preparm for 
replication. considerations of administrative support and the way 
in which large-scale training in the new techniques is to be 
achieved will be increasingly importaint, and incorporating 
aspects of ILdWUDOs work will become increasingly relevant. Thus 
Harvard will nead to pay more attention to what ILANUD and the 
court system are doing and to finding ways to utilize that work 
in its planning. 

I. and Buduet for m t  y e w  of the Pxoiect 

As previously mentioned, Harvard has presented a revised 
implementation plan and budget for tRe period July 1989 through 
June 1990. We understand this to be the budget for the last year 
of the project as well. It calls for an increase in funding of 
$589,260 for a total of $1,236,804 for that period and for a 
grant total of $2,272,060 for the1 three year project. A 
breakdown of the third year budget as presented by Harvard is 
given in Attachment G. 

Except for support for a special prosecution unit in the 
U n i s t e r i ~  m l i c ~ ,  the program set forth in the implementation 
plan continues in some degree all the activities which have been 
part of HarvardOs on-going project. Work with the pilot courts 
becomes an even greater focus of the project than in the past, 
and preparing for replication becomes the next most important 
activity. Other activities such as the judges0 program in 
Cambridge (which evolved from the fellowship program) and the 
seminars program in Guatemala serve those activities exclusively. 
The plan also includes work on devising a new public defense 
system (to be linked to the pilot court activities somehow) and 
on techniques to deal with judicial corruption. 

Several of the issues raised in the preceding discussions of 
the elements of the project are relevant to thu proposed 
implementation plan. 



Tha uaa of a Cambridge-based judge~' program to plan far the 
expanmion of the pilot court aativity and ita eventual 
replloation throuqhaut the nation seeme to be oxpenuiva and 
to auffer from the drawbacks dioaummad in nub-part C above. 

The need for another conoultative meeting oo Iata in the 
project period im not alear. It one is held it might better 
taka plaae under the auspicas of the National Justice 
Commission and be foauaod on the needs for cooperation in 
the program f o r  replication. 

The seminars in Guatemala program might well include follow- 
up training in the uar of the new techniques as well as 
discusaionm of the plans for replication. 

The research component continues to be more wide-ranging 
than is likely to prove useful for accomplishing the main 
focus of the project - analyzing the experience of the pilot 
courts and preparing for tho replication effort. Limiting 
the scope of research might produce more practical results. 

The relationship between the proposed special office for 
replication and the othsr office6 of the judicial system 
needs more analysis, and any training effort aimed at 
replication needs to take into account the relevance of 
those other offices. 

Although the budget amounte assigned to further work on the 
defense and prosecution aspects sf the pilot court 
activities are small, the prospects for achieving concrete 
activities (especially in the defense area) within the next 
10 months are so unclear that it might be wise not lo spend 
significant amounts of time on them. 

The expansion of support for Harvardts staff contemplates 
two additional positions in Cambridge when the greater need 
is for more presence in Guatemala. 

The amount of funds planned to support the preparation of 
the replication effort seem low compared to the level of 
support for additional pilot court activities. 

Our attempt to analyze the proposed budget for the last year 
proved to be inconclusive since the-budget did not include the 
detail and was not organized in a way which permitted a thorough 
analysis. For a discussion of this problem and other aspects of 
the proposed program and budget, see Attachment H. For the 
reasons set forth in that Attachment it would seem advisable for 
Iiarvard to resubmit a budget which takes into account 
questions and issues raised. Our tentative judgement would be 
that it is not likely that a substantial increase in the level of 



rasouraes will ba necessary to meet what the projaat aan 
reasonably be expected to do ovar the next eight months. 

ZV MAJOR ACCOMPLISHMENTS 

As mentioned in varioua plaaea in ,:he discuasion of th* 
pxoject'e &ctivit!eu in part I11 abovo, Harvard has eatabliehed a 
close and  positive^ relationehip with the President of the Suprame 
Court who also i s  romponsiblo for the operation of the entire 
court eyotem (the JtudFaU). That relationship covers 
both formal and informal activitohe, and it includes both the 
intellectual and tho organizational aspects of Hanard's 
actil-itiem. The strong support P w m  the President of the Supreme 
Court may hava led Harvard to asoume that it did not need to work 
at cultivatifig other levels of tho system thareby contributing to 
some of the administrative problems which have occurrod in t h ~  
operation of the activities. However, it im nearly impossible to 
over-emphaeiza the impo?;tance of the relationship to tho 
confidence which Harvar.d has shown in moving forward with the 
project and to its ability to be wall received by the court 
system. Harvard daaervss much credit for Raving been able to 
foster that support and to retain it in the face of! the 
difficulties which have beset various aspects of the program. 
Indeed, the positit'e impact of Hamrard's relationship with the 
President of the Suprema Court goes beyond the immediate needs of 
the activities under the project. It also has damonstratad that 
a US institution can work in the se~nsitive area of judicial 
reform without putting itself into conflict with the national 
leaders of that eyetern--something that many people doubted was 
possible after the earlier experience which AID-assisted programs 
in legal matters had had in Latin America. Harvard thereby has 
produced a more favorable atmosphere for activities such as those 
to be carried out under the Mission's Improved Administration of 
Justice Project. 

Tha avolution of the project has been described in part I1 
above. Tho project now has underway activities! introducing very 
concrete changes in the ways in which the trial court level of 
the G~atemala criminal justice system conducts the gathering and 
utilization of evidence. These changes @re still on a pilot 
basis, but the project plans to take steps to prepare a program 
under which many of the chanqes will be replicated throughout ths 
system. The changes include modifications in t3a ways in which 
witnesses and accused persons give their statements, the way in 
which judges relate to the interested parties and witnesses and 
the way in which the judges hear the arguments of the parties. 



The ahangom include the greater ura OD f oma and cheaklirtm, the 
introduation of more panotrating intorroq~tion toahniquer, the 
uro of greator orality in the prarrntatim of tartimony and trial 
argument# and many additional ouggoationr (reg. that jurticeo o f  
the peaao h a w  groater dimorstion in the forwarding of aarao to 
the naxt trial Laval) whiah in thoir aumulativo improt can amount 
to very rignifiuant ahanga in tho way thdb ry8tem work.. No other 
external institution ham taken on thir t4h.k of focuring on 
criminal law procedure8 (not j w t  adminirrtration improvernants) 
and on introducing aonareta changom (in oontrast to diucursions 
about change.) . 

The introduction of thore concrate ohmgeu are important 
both for them~elver and for tho impreorion which thay givo to the 
court system that, in fact, chango ir palrrible. It war not a 
foregone conclueion that an academia inrtitution much ar Harvard 
would pursue the implementation of concreto changom; indoed, some 
observers question wbther Harvard has t;hr experience that is 
moat appropriate t> he tho implamantor of such a program. 
However, in the situation in which othor assistance activities 
(including USAID/Guatemala's awn bilateral project) had not yet 
generated actual changes in the aspects of the judicial aystem on 
which they were working or planning to work, the fact that 
Harvard did begin the introduction of cfoncrete changes io 
noteworthy. 

C. for P . d d i t i L u l a ! m  bv aAID/Guatemala 

From the beginning of the project it was expected that the 
Harvard assisted activity would generate experience which might 
be the basis for a program to cover tha entire judicial system. 
It appears that the Harvard project will meet thct objective. 
The changes bring tried under tho pilot court activity will both 
complement the administrative improvements to be supported by the 
USAID/Guatemala bilateral project and offer the experience on 
which that project could support their expanded use throughout 
the system. Tho experience may wall offer a basis on which the 
scope of that bilateral project can be expanded beyond 
administration matters into criminal law procedures. Thus it 
will be important that, as work during the last year of the 
project focuses on preparations far replication, the connection 
between t h m  procedural changes and the administrative aspects of 
the work of the court syotena be given greater attention. However, 
that need does not detract from the accomplishmaent of the 
project's having generated experience for use by the court system 
and those agencies planning to assist it. 



V MAJOR ISSUES OR PROBLF,MB FACING! THE PROJECT 

A. 96 

The problems facing the conduct ot the pilot court 
activitier have been discuesed in aub-part IIX E above. The 
major onee are: 

There have been delaya in providing the equipment and 
phyeical improvements called for. 

Initial training has not yet been given to all ths 
personnel of the participating courts, m d  thooe that 
have received the initial training express an interest 
and a need for follow-on asriatance and further 
training. 

The proposal for a pilot acti.vity in the Department of 
Solola has not yet been approvad nor ham training and 
other preparations been completed for its 
implementation. 

Although two prosecutors just recently were assigned 
to the pilot court activity in Guatemala City, the 
cooperation of the 0 & & j & ~  with the pilot 
effort remains untested. 

The cooperation of the police with the pilot court 
activity has not yet got underway. 

The strengthening of the defense aspect of the pilot 
court activity has not yet been formally planned, much 
less implemented. 

The extent to which additional pilot court activities 
will be added to the sites now underway has not yet 
been decided or planned for. 

pet-: Harvard and USAID/Guatemala should address 
moro complately the implementation problems facing the pilot 
court8 operating in Guatemala City and Totonicapan before 
undortakdng additional pilot court activities. In 
conmidaring expanding the scope of the pilot court activity 
to other geographic areas, Harvard should carefully weigh 
the requirements of implementation against the time 
remaining in the project for producing concrete experience. 

In addition to addressing the above listed problems, the 
main issue facing the pilot court activity is how to provide the 
additional support which appears necessary while reducing its 
cost. This issue involves both the training program and the 



individual follow-up rupport by Haward'. psrsonnol and the court 
sryrtem. 

-t;eA3.2rainincr. Tha costa budgetad tor training programs by 
Harvard appear quite higlh. Looking at the programo tor tha  pilot 
court effort in Totonicapan, for example, Hervard has budgeted 
925,906 for initial training and approximatoly $16,410 for 
fallow-up training, approximately $28,497 in poraonnol comte, 
$7,384 in monitoring and amaeaamont, $12,332 in ovarhoad and 
$9,364 in equipment for training rolatrd oxpenasa in tho caming 
year. (The goraonnel, monitoring and aemomsment and equipment 
costs were detvmined byf assigning thaue costa proportionally to 
the direct training cost:a at 27 per cent.) The total budgeted 
for training in Totonicapan ia $99,893. This figure does not 
include any effort in training that the in-country Harvard 
representative would do from the Guatemala office or work 
budgeted under the replication office. In Totonicapan, the court 
staff consists of 19 emlployeem. Assuming all aro trained and the 
prosecutor participates in the training, the coat per employee 
for the coming year would bta $4,994. Given that a groat amount 
of training took place last year and that tha court personnel 
interviewed all seem awfare of the objectives of the syatem and 
their responsibilities in it, the budgeted amount appeara 
excessive. (The same c!ommsnts can be made for the pilot court 
effort proposed fos SoLola, which is budgeted at an even higher 
amount) . 

'There is also the issue that there is significant turnover 
in the judicial system and judges are reassigned frequently. 
Thus, if the training is so heavily oriented to individuals 
rather than to a system-wide efiort, the benefits can be 
undermined by personnel changes. 

content of T r a u  The training has focused on improving the 
investigation of casea. There is no evidence of training which 
acknowledges the judge's role as a manager. Yet, in two pilot 
courts the main probloms appear to be a result of the judge's 
inability or unwillingnese to act as a manager. Furthermore, 
there is aonsiderable comment that training programs should be 
shortenad and regiona:lized to reduce the amount of time officials 
are t a k m  away from their courts. The court staff who were 
intentiwad in T~tonicapan suggested the regionalization of 
tri'ning programs as they felt that they had more common problems 
with the surrounding departments than with courts in Guatemala 
City. There is evidence that this regionalization is happening - 
e.g. the seminar scheduled for Quezaltanango. 

- up. Additional training is one type of follow-up; another 
is the visits made to the courts by Harvnrd's resident 
representative and its Cambridge-based personnel. This type of 
activity must balance the need to avoid being seen as overbearing 
or as interfering in the operation of the courts with the need tc 



grovida infomad advice on ptactiaal applications of the rafomed 
groaedusoa--adviue which require. observing the operetion o f  the 
court paraonnel and being available to make auggeetionr at the 
moment tha auggeotionm would bo most relevant, St aleo involves 
aeeisting in ramolving shortfalls in tka rupport being provided 
to the pilot court. by tho overall oourt symtam and by other 
cooparating organiaationm. Tho reaidant regresentativa of 
Harvard io very activoly engagad in these t a s k n  and ia having a 
positive impact. However, baaed on the intarviawm wo conduoted, 
we aonclude that the court system neede and would walcoma more 
intense follow-up by Hatvard. We doubt that will be pooeible 
without an incrsase in Haward's in-country ataff. 

Recommendation: Harvard and USAID/Guatemala should review 
the plane for training and follow-up under the pilot court 
activity to find more economical ways of providing an even 
higher level of support. 

B. ti-tion of Proiect Wtiyj&ieta Been We& 

Although much progreso has been made in designing and 
getting activities under way, and although Harvard has been 
conscientious in involving Guatemalan judges in the design work 
and in the sevaral activities preparatory to implementation, 
Harvard has taken oil itself responsibility for the accomplishment 
of most of the activities: and Harvardts personnel have taken 
almost all the actions to move the activities forward. There has 
been no effective counterpart for the Harvard project apart from 
the President of the Supreme Court who, obviously, cannot be 
txpected to act as the project's implementing agent. Neither the 
administrative office of the court system nor its training 
division have had effective participation in the activities under 
the project, and Harvard has chosen not to try to involve the 
National Justice Commission. As a result, the activities under 
the project are overwhelmingly dependent on the actions of 
Harvard. 

The up-coming effort to design a replication component for 
the project presumably will include steps to strengthen 
institutional ways to assure that the experience of the pilot 
court aativity is utilized, However, it would seem preferable 
not to wait for the replication effort to be implemented to 
engage Guatemalan organizations more intimately in the conduct of 
the project-including the pilot court activity itself. This mav 
require reconsideration of who should be the official counterpart 
for Harvard's activity. A role for the National Justice 
Commission might be considered. 

-: Even in advance of the design of the 
replication component, Harvard and USAID/Guatemala should 
prepare a strategy for increasing the role of Guatemalan 
organizations in the execution of the project. Particular 



attention should ba paid to the poastbl~ uaa of the training 
unit of tho Supreme Court and the National Justice 
Cornismian. The need for further institutionalizatian of 
the aativitiea and for an effective oountarpart for the 
Harvard aativity should be a matter of Qiaauaalon with the 
President of the Supreme Court. 

Sub-part 1x1 H (2) above provide. a bisousaion of Hanard's 
relationship with the various entities involved in, or 
particularly useful to, the effortr being rupported by the 
project. To date, Harvard has spent a great deal of time and 
effort in seeking to involve the Miniaterio ~,&J&Q and the 
national police in the project. It has been less persistent in 
trying to involve the Bar Association and the law school 
faculties, and it has had little contact with ILANUD or the 
Regional Administration of Justice Project since the design stage 
of the project. HarvardCs cloeeet contact and highest degree of 
coordination has been with tho ICITAP program which already was 
underway in Guatemala w h m  the Harvard activities began. 
Although greater contact and coordination with these various 
organizations would have bean desireable, it probably was not 
crucial as Harvard had its hands full getting underway the 
activities with the court syetam. However, now that those 
activities are underway, the project needs the greater 
involvement of those organizations to bring about important 
comphmentary actions--e.g. adding a defense function and 
designing a replication system which taken account of the 
administrative improvement and other plans of those 
organizations. Also in designing its own bilateral project 
USAID/Guatemala included a plan to use that project to provide 
coordination to the several activities (including that of 
Harvard) which were working with the criminal justice sector in 
Guatema1.a. However, no mechanism (apart from suggestions and 
recommendations by the US Ambassador) effectively has been put in 
place to provide that coordination. Such a mechanism iu needed. 

-: Harvard should place increasing importance 
on obtaining the involvement in the project of orgahizations 
apart from the court system, and USAID/Guatemala should seek 
to create a system for coordinating the actions in Guatemala 
of the various organizations receiving funding from A.I.D. 
to work on improvements in the criminal justice sector. 

The reliance of the replication effort on training makes 
more acute the need to include the Supreme Court's training unit 
in the project's activities as indicated in parts A and B above. 
It also suggests that a greater effort should be made to involve 
the law faculties in the project. The preparation of the lawyers 
in the justice system clearly affects how well the system works. 



fn Guatrmala it i6 generally agrrad that tha preparation in tha 
law schoolu for praatical court-related work io inadaquata,, 
Lawyers do not have any training in oral proceadinga, for 
exampla, so if the idaa of institutionalizing oral procaedings is 
to move forward, there will ba a noad to change tha curriculum at 
the law uchool level. Furthenuore, sinam tho offiaialo working 
in the court syntem are law school studonts, the law schools 
represent a much more immediate way to effect improvementm in tho 
justice system than they would in the United States. As an 
academic institution and a law school it would appear to be 
natural for Harvard to work with the Guatemalan law schools. 

D. eater Focue on Activitw in G- Re- 

During the first two yearm of the project the organization 
of Harvardts assistance was heavily focused on activitieo in 
Cambridge. (See discussion in eub-part 111 H (i) above.) Several 
of the issues raised in this evaluation report (8.g. lack of 
institutionalization of activities, the nead for increased 
follow-up support for personnel for the pilot courts and the need 
for greater involvemmt of organizations apart from the court 
system itself) probably were made more serious by reason of the 
structure of the project. More importantly, in Harvardts 
proposal for the last year of the project, the structure of the 
project and its budget do not seem to reflect the increasing 
focus of the project on implementing activities in Guatemala. 
Funds are included for two additional positions, but both are to 
be located in Cambridge. Of course, considerable travel to 
Guatemala is provided in the proposed plan. However, it seems 
very doubtful that repeated trips will be an adequate substitute 
for in-country presence when implementation of activities is the 
principal focus of the project. This will be even more important 
if the pilot activity is expanded to other areas as well. 

J l e c ~ :  Harvard and USAID/Guatemala should review 
Harvardts proposal for work during the last year of the 
project from the point of view of whether the proposal 
provides sufficient support in Guatemala t~ accomplish the 
implementation of the pilot court activity and the 
preparation of the replication effort. In that review, they 
should consider the possibility of expanding Harvardts 
Guatmala office to include the Staff Assistant and Training 
Coordinator positions currently proposed to ba added to the 
Cambridge-based staff. They also should consider how to 
assure that the Pilot Court Project Director will spend 
substantially more time in Guatemala. 



One of thn two major floci of! the project dltring itm final 
year 1s to bm planning for replication of the change. being 
introduced and te~ted in the pilot court activity. The mtatus of 
work on tho replication component of the projsct is dircumed in 
sub-paxt I11 E (6) above. That discumeion points out several 
important issues and difficulties facing the component. Among 
them are that neitber Harvard nor the court system has made any 
estimation of the comto of introducing the new procedures 
throughout the system; and that, in planning to croate a special 
unit in the court system to handle the replication activity, 
Harvard8s proposal doe8 not seam to be taking into account the 
role of the existing units of the court systemts administrative 
structure nor planning to merge its effort with that under the 
overall administrative improvement program to be supported by the 
bilateral project of USAID/Guatemala. Our very tentative 
estimate is that the cost of the replication will be high, and 
that the willingness and ability of the Guatemalan organizations 
involved to meet those costs needs to be tested sou?. We also 
are concerned that the establishment of a separate replication 
uni will lead to conflict with the other activities being funded 
by A.I.D. in the sector. For instance, where in the court system 
should there be a capacity to analyze problems and to plan 
programs to meet them - in the replication unit or in the 
planhing unit to be creaked under the bilateral project? 

pec0mmenaaf;inn: As part of the early stages of its planning 
for the replicating activity, Harvard should assist the 
court system in making an estimate of the cost of 
replication of the new procedures and techniques; and, 
together with USAID/Guatemala and ILANUD, it should discuss 
with the Supreme Court; and perhaps the National Justice 
Commission, what approach to replication would be most 
compatible with the current and planned activities to 
improve the overall performance of the criminal justice 
sector and its institutions. 

F. P r o p  - 
The Harvard approach has basically been one of designing a 

program through bringing Guatemalans to Harvard to discuss 
different approaches. The components of the project have changed 
often. For example, within the past six months, the special 
prosecution unit and the victim-witness activity have been 
dropped and other activities such as having law school students 
work with the prosecutors have been added. While the flexibility 
of the project is important in allowing the project to take 
advantage of opportunities as they appear, as Harvard is in its 



third and final ysar the introduation of now areas of work could 
be a defect rather than an advantage eince new actjvities will 
not have time to mature before the projsct i s  aomp1,ated. 

Further, tha Hantard project ham not gomtulated any method 
by which tha auccorm of the = r 1 J ,  project can be moarured. For 
example, if tha reglicati~n offokt io the key meaourement of the 
euccosr of tho program, there should be an objective that ia 
reaeonable to achieve, e.g3 have the elements of tho pilot courts 
been implemented in two other courts? By establishing much 
objectives, other elements critical to the replication effort 
will need to be discussed - for example, how will tho effort ba 
funded, who will do the training, are there sufficient funds for 
necessary travel expenses? 

m: Harvard should more clearly state the 
projectee objectives for the coming year, and articulate 
indicators by which they can be measured as having been 
achieved. 

The Cooperative Agreement does not require any 
wdeliverablesw either to the Mission or for the Guatemalan court 
aystem. To date, Harvard has turned out written proposals for 
the pilot court activities in Guatemala City, Totonicapan and 
Solola. It also has produced the six forms and guides that are 
being designed and introduced into these pilot courts. Preparing 
for the time that Harvard will no longer be a presence in 
Guatemala (now thought to be mid 1990), Harvard should develop 
more qldeliverablesn that can be incorporated into the Guatemalan 
system. For example, the Harvard project has made much of the 
need to improve the investigation of crimes, and has developed 
forms for analyzing crime scenes. The fonns have been extremely 
well-received, and go a long way toward standardizing procedures 
throughout the justice system. Additional forms could be 
developed and distributed. A simple manual with guidelines and 
forms could bo developed based on the experience of the pilot 
courts and made available to all courts without having to wait 
for a full pilot court effort to reach them. 

R: Harvard should establish a set of project 
ndeliverablesn including items such as manuals and f o m s  
b a m d  on the pilot court experience that can be introduced 
system wide. 

* In its comments on the draft of this report Harvard stated 
that it intended to develop and deliver these types of outputs 
before ths end of the project. 



The problem6 that have arisen between Hatvard and 
USAfD/Guatemala in the course of the projrat to data have been 
mentionrd in aub-part 111 H (2) above. They have not bean 
fundamsntally troublesome for the aonduf~t of the project. 
However, they have caused residual concern on the part of the 
personnel of the Mission. f n  our judqemmt tho problems naed not 
have arisen, and similar problems can be avoided in the future 
with effort on the part of both Harvard and the Mission. Taking 
actions to avoid ouch problema will be particularly important a@ 
the Mission's bilateral project gats underway; as pre-election 
tension .aounts in Guatemala; and as the project becomes more 
widely k.?own in Guatemala and thus more likely to attract 
politically motivated criticism. The Mission will have to accept 
that Harvard is entitled to express its views on major 
developments in Guatemala and especially on developmenta in the 
areas in which it is working, and that those developmentr may 
become so troublesome that Harvard will not be able to continue 
its activities. Hartard will have to accept that the Miasion im 
entitled to have the opportunity of knowing beforehand what 
Harvard plans to do and of being able to provide comment and 
counsel to Harvard before steps are taken which could have 
significant effects on the project. As the Miosion gives respect 
to Harvard'a ability to devise useful improvements in justice 
systems, so Harvard should give respect to the Mission8s 
judgments based on its long experience in managing development 
programs in the Guatemalan context. 

Of equal importance is the need to achieve an even more 
collaborative approach to the conduct of the project during its 
last year. The greater focus of the Hanrard project on 
replication and the Mission's increasing involvement with the 
justice system as tho bilateral project gets underway, give an 
opportunity to achieve mutual reinforcement of purposes if there 
is full collaboration. Thus, it would be advisable to create 
mechanisms for fostering fuller collaboration. Our suggestions 
would be: 

(i) that there be quarterly review sessions in Guatemala 
between Hanrard's key personnel and the Mission 
concerning Harvard's plans at which the Mission would 
be expected to provide Harvard with substantive 
comments on those plans; 

(ii) that Harvard make it a practice to provide the Mission 
with early written reports on all activities (including 
individual reaearch activities) which take place under 
the project, and that the reports cover the substance 
of what was decided or reported. 



-2 Hamard and USAIb/Ouatamrrla rrh~uld dloauao 
what rro their reopeative oxpeotationa of eaah olhrt 
aanaaxning the operation of tho grojeot during it. f i n a l  
year and how more C O U Q ~ . ~ ~  aolL~borstion aan ba aahievad. 
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Amended Illumtrativa O ~ ~ i a l  Planning 



I TEM 
/I. Proqran Administration - 

1. Personnel Salaries and 
Benefits 

AMENDED ILLUSTRATIVE FINANCIAL PLAN 
(For a Three - Year Program in U.S.Dollars) 

a. H2rvard University's Law 
Schoo 

- Project Director 
(405 of time) 

- Senior Project Associate 
(15% of time) 

- Student Research Assistants 
( 1,500 hours ) 

- Guatemala in-country Director 
(full time). Includes fringe 
honefits on salary, post 
differential, insurance, housing 
allowance, office rental (allocated 
toward combined office/home rental 
agreement) 

2. Travel (International) 

3. I n - c r ~ u n t r y  operating costs (Office 
ec!uipx?nt, furniture, communications, 
rr,:.~c\, in-of f ice expenses, meetings/ 
c - o n f c r e n c c s ,  maintenance services, 
t r . l r ~ s p r t a t i o n  or taxis) 

PREVIOUS BUDGET INCREASE 





. . . . . . . . . . . . . . . . . . . . .  * * * * * * * * * * * * * m * * * * * k * * * * * * * * * * * * * * * * * * . . . . . .  

Scopo o t  Work 



P t i ~ r  to thm stsetfan and inauguration in 1906 a t  t h e  
c. : rent Qctar.oma l a n  ~ ~ ~ m i n f r t t r t i o n ,  Ouaremala guffered year@ 0% 
::: I t .2ty ~ ~ . # T ; A E O C S  i - - m  and repraseion, inaluding widsnprclad 
2 ,  ' z i t  - wtf.'r~l t!. homieidea and disappearances. Tha 
c : - ;ktrffialan Conaritut isn, ratified in 1909, provides a 
£I.:& range oe civil and p o l i t i c a l  tights to arrura protactfan 
a.: inrt abure oz pwer, palitical represrioa m d  vigitantism. 
,I: 'ver , fully o ~ ~ a r a t i o a & l i z ~ n g  thnse protectiionm and 
r "!.ishing a a k c m g  rule of  law requiter the devalopment ,- ' .. ,, .. grsataz capaci y in Guatemala's judioiaL syetem. 

fn response to an unsoltcired ptopeaal  f r o m  ths Harvard L a w  - -... .-*.: 1 (KLS) , cha USAXD signed e Cooperati vo Algreement on Jul,. 
: .  ;,'97 which grovidrd the a S  with funds to a , r r i s t  i n  
. . gtheniag the Qua tomolar1 Judiciary. 

-vALUATXObf OF TEE EhRVARD LAW SCHOOL PROGRigM (PROJECT 
72;~-0376). 

ma purpose o f  this Work Orc!ec is to provide to A I L  A .  

- :d Law Schoal (HLS) a formative evaluation of U S ' S  h:r'-: . ' .  :C1 .  

'%a y; -:at~: luerkf o n ~ ,  which the U S A l D  wants snawcrsa 
:;.+ Contrx to t  , axor 

=etermined to ba criticat\  to successful reform of the 
Guc zenalan Judicial System. The wa luat  i o n  team s i !ould  
2arefully rwiew these activities and dacument i t s  
iuCgement concernicg (a )  the ic  priority a36 repli.cnbL:. '1' 
fit-9n the h *ma.? and financial resources ; L 2 ? h  from ti .  ;L : 
.n4 l~ners )  that can ba expeczed t 3  be a v ~ i L a X e  to :.I; 



, I . ,  

JudiafaL dyrtam, and (b) tha level of acoeptrnce rxpactad 
those who would be involved in implemrnthng ehe 

refogma ( i , . . ,  should rer is twca be axp~ared?) ,  l a  FSLg 
alrquataly documrnting iCs activiriea r o  ar to be able to 
deacriba to  thora who w i l l  ba charged with extanding t h e  
ackivitier releatad for raplicetion what woskmd, what d i d  
not work and why7 

prfmaril through fuading of eha ( I L W U D )  rogrm. A large 
bilntara f: effort, which would ba the vehic f r for 
re licatiag and mgsaading what BLS s u o o ~ m r f u ~ f y  danigns and 
of f a t s ,  har boun authorized and w i l l  bogin activitiaa o/a 
r&uguot of 1989. Other USG activities include funding of 
Aasrican Bar Urociation saminarr in Guatemalan, USIS 
sponsored Invitationrl Visitor Program activities and 
training provibod by the O.S. Departaent o f  Juetice'r 
ICSTJW program. Alro, othet donors h a w  provided some 
asriotanam. 

3. Row do the key personnel in the Guatemalan judicial 
system and the Bar ~ $ s o c i a t i o n ~ t h  RLS Program? Ezw 
do they view the gtfority and ropticabifity o f  Earvard's 
a c t i v i t i e s ?  DO.#- good comunicatioar exiet? Do they 
believe that t h d r  opinionr have rece ived adequate 
consi8oiation i n  tha derign o f  the FILS ?ragram and i t s  
aceivieier. How do they characterize the quality and 
quantity oC ELS inputr? What do t h y  sea a s  the 2 r c g r m ' c  
successas and failure87 

4. Does the BLS worlcplan far March 1989 through Jur.? 19917 - -. 
s p e a r  feaaiblar HiIl there b r  adequate time an1 rasuurcqz 
to accomplish what is ptoposed? 

3. *+w do the actfvities actualLy implemented or contra 
in i t 8  Match n89 w o r ~ c o m p a r e  with the Proqs - 
De8W tfon containad in its Cooperative Agreemar.'. -. -. . ' t h  . - 
A. point bf point compar i r o n  should be ?: ,ti 2 :'. i 
& A .  zasu ts 01 impact LO data CJL ac~irities 
actually-implamaatad. If the contractor determines tha: 
~ K J S  doer not intene to comply with any activities 
prescribed fn the Program Description, the contractor 
should provide an opinion concerning whether or not (a; 5 : : ~  
activity currently appears critical to the purgose of t l i 2  
Agroemeat and (b) is it of lesser or greater importance to 
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L i 8 t  of P e r r o n s  Interviewed 



Attaahment G 

LIST OF PERSONS ZNTERVTEWED 

J i 2 . e U - m  

Mr. James Michel, former US Ambassador to Guatemala 

Ms. Fay Amstrong, Office of Policy Planning & Coordination, ARA 

v for f n t ; a r n a t i o m l l  

Ms. Norma J. Parker, Director, Office of Democratic Initiatives 
Bureau for Latin America and the Curibbean 

Ms. Deborah McFarland, Deputy Director, Office of Democratic 
Initiatives 

a1 A u t r a f j o n  of Justice Office. USBfD/Costa Rita - 
Mr. Carl Cira, Office Director (by telephone) 

Mr. Luis Salas, Advisor from Florida International University (by 
telephone) 

Mr. Anthony Catarucci, Mission Director 

Ms. Liliana Ayalde, Director, Office of Human Resources 
Development 

Mr. Richard Martin, Deputy Director, Office of Human Resources 
Development 

Mr. Ronald Witherall, Coordinator for Democratic Initiatives 
Office of human Resources Development 

Licda. Carmen Aguilera, Project Officer for Harvardts 
Cooperative Agreement 

Mr. Thomas Kellennan, Deputy Program Officer 

ICITAP. US Dewutment of Justice 

Mr. Christopher Kriskovich, Director of the Program 

Ms. ~ebbie Maxwell, Deputy Director of the Program 

Mr. Yochelson, Chief of Planning and Evaluation 



--&- 

PraEeasor Philip Weymenn, Director 

Dr. Daniel MoGillie, Deputy Director 

Dr. James Rowles, former Projact G~ordinator 

Me. Carmen Ortiz, Pilot Court Program Director and Training 
Coordinator 

Mr. Morrie Pannsr, Guatemala Office Director 

Professor Richard Wilson, Coneultant 

Members_~f the ~~~ Svntem of Guatemala 
Dr. Edmundo Vasquez, President of the Supreme Court 

Licda. Leticia Rodriquez, Secretary of the President of the Court 
System 

Sra. Sandra Ulate, Chief of the Training Unit of the Court System 

Sra. Josefina Cortifio, Chief, CENELAX 

Lic. Alberto Cordon y Cordon, Consultant to CENELAX 

Lic. Napoleon Cutierrez, Sentencing Judge in Guatemala City 

Lic. Jose Maria Carrera, Sentencing Judge in Guatemala City 

Lic. Leopoldo Guerra Juarez, Sentencing Judge in Guatemala City 

Licda. Ana Maria Qrozco, Investigating Judge in Guatemala City 

Lic. Carlos Albert~ Villatoro Schunimann, Investigating Judge in 
Guatemala City 

Licda. Isabel Prem de Mijangos, Investigating Judge in Guatemala 
city 

Lic. Hector Hugo Perez Aguilera, Investigating Judge in Guatemala 
city 

Lic. Roberto Lemus Garza, Investing and Sentencing Judge in 
Totonicapan 

Licda. Yolanda Perez Wuie, Investigating 
Solola 

Lic. David Moya, Justice of the Peace in 

and Sentencing Judge in 

Guatemala City 



Lia. Osanm Colop Viaenta, Justice of the Peace in Totonioapan 

Several offiaiale of tha Xnve~tigating and Sentencing Courtr in 
Ouatamala City and in Totonicapan. 

Lic. Rodolfo Cardenao Villagran, Attorney Genaral 

Lic. Mario Guillenno Ruiz Wong, Prosecutor in Guatemala City 

Lic. Luis Fernando Argueta Bone, Prosecutor in Guatemala City 

Lic. Miguel Enrique Solis Rojaa, Prooecutor in Guatemala City 

Licda. Catalina Katz Ungar, Prosecutor in Guatemala City 

Licda. Eugenia Sandoval, Prooecutor in Totonicapan 

s of the N a t i m  P a m  

Col. Mario Cifuentes, Sub-Director 

Lit. Jorge Rolando Barrios, President of the Guatemalan Bar 
Association 

Lic. Johnny Swank, Former President of the Guatemalan Bar 
Association 

Lic. Herbert Valencia 

Licda. Carmen Maria G. de Colmenares, Dean of the Faculty of Law 
of University Rafael 
Landivar 

Dr. Cipriano Soto, Dean of the Faculty of Law of San Carlos 
University 
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ESTXMATION OF COSTS OF REPLICATION 

Tha ultimate measure of the eucaeeo of the pilot court 
activity will be the extent t~ whiah the prooedures and 
taahniqueg4 that axe found to be suaceaoful are replicated in 
courts throughout Guatemala. Key to that replication effort will 
be its cost to the justice ayetsm. A t  this point only the 
general typea of start-up and ongoing costs of the activities ta 
be replicated can be identified. Some of the funding 
requirements, such as the need for additional training and 
planning personnel, may be addreased by the bilateral Improved 
Admini~tration of Justice Project. 

According to the we5;a 88 =,- of June 1988 the 
nmber of first instance courts which would be included in the 
replication effort are as follows: 

Corrrts of Sentencing 
Guatemala City 

Courts of Investigation 
Guatemala City 
Provinces (combined courts 

and sentencing) 

Justices of the Peace 
Guatemala City 
Provinces 

Total 

of investigation 

The major cost elements for replication of the pilot court 
effort identified to date are listed in the following discussion. 
Some are recurring while others are one-time costs. Decisions 
will have to be made as to staging incurring the expenses, but 
this list gives an idea of the overall level of the expenditures. 
These are very tentative estimates. The data needed for making 
estimate# for several of the categories was not readily 
available, and we did not have the time to collect it. Harvard 
and the court system should conduct a more thorough analysis of 
the prospective costs of replication. 

The costs of training programs is difficult to determine. 
For the Solola pilot activity Harvard has budgeted approximately 
$86,297 which includes a judges' program at Harvard, initial 
training and follow-up in Guatemala and a seminar under the 



replioati~n effort. Clearly this leva1 of e~penditure aannot be 
sustained f o r  each Department. Tha training mudt turn to a 
Ittrain the trainerw technique in whiuh key GuatamaLan gereonnel 
are trained and then expeated to train the remainder of the 
personnel involved. At a minimum, eno full time paaition in the 
national training offiae would be required to work on the 
training effort. 

Although not mentioned in Harvard's implementation plan, it 
would appear inevitable that proaedural manuals will be prepared 
and distributed to tha courta. Theee manuals would outline 
procedures to be followed in examining the scene of the crime, i n  
taking statements from witneeoes and in using the model forms 
etc. The cost for the preparation and dietribution of such 
manuals will have to be calculated. 

- 1 staff analyst 2osition at 75 percent of the 
salary of a judge of first instance for two 
years $11,000 - Production and distribution of 
procedural manuals 
Subtotal (over two years) 

Ss_o.ooo 
$6l,OOO 

The Harvard project has discussed the creaticn of a special 
replication office. Presumably the office would have a secretary 
and perhaps a planner/analyst position. Discussion will have to 
be held as to how this office and these positions would relate to 
the proposed planning office under the bilateral agreement. 
Furthermore, the Harvard plan talks about a certification process 
in which the courts would be periodically checked to see J,f they 
were f~llowing the guidelines of the pilot effort. At least one 
additional professional staff person would have to be added to 
the national administrative office to carry out that work. 

To support the above personnel, office equipment will be 
needed. Some special equipment such ae video camera equipment 
and VCR's will be required in order to conduct training progcamo. 

- Replication Office Director at 100% of 
first instance judge (2 years) $15,000 

-. Staff Analyst (Planning) at 75% of 
first instance judge (2 years) $11,000 - Staff Analyst (Certification) at 75% of 
first instance judge (2 years) $11,000 - Office Secrstary ( 2  years) $9,000 - Office Equipment $10,000 - Special Equipment (VCR, Tape Recorders etc) S10.00Q - Subtotal (over two years) $66,000 



The pilot dc~wrt effort ham produaed mix f a m o  and quidelineta 
for uee primarily in canduating inveotigationo. Theee forme will 
have to be raproduaed and di~tributad nationwide an an ongoing 
basis. Several o f f i o i a l o  within the  pilot aourt have etated that 
frequently the eupply of forme hae run out. 

dl Developnbent of atandardized forms - Reproduction and distribution of 
etandardized forms 
Subtotal (one time) 

The pilot courts are being outfitted with cameras, tape 
recorders and typewriters as necessary. The etart-up cost will 
be the cost of this equipment. The ongoing costs of ribbons for 
the typewriters, particularly if electric typewriters are used, 
cassettes and film for the camerae am well ao repair and 
maintenance of this equipment will be substantial. 

- 346 polaxoid type cameras (at two per court) 
at $60 per camera $20,760 - 7,000 rolls of film (at 20 rolls per camera) 
at $8 per roll - Subtotal 

S56.000 
$76,768 

- 173 tape recorders at $40 per recorder $6,920 - 1,730 cassettes at $1 per cassette - Subtotal 
S1.730 
$8,650 

- 519 typewriters (at three per court) at $2,000 - par typewriter $1,038,000 - 2,595 ribbons (at five ribbons per court) at - $2 per ribbon - Subtotal (one time) 
S5.190 
$1,043,190 

Much has been made of the creation of cubicles to provide 
privacy while court officials are interviewing witnesses and 
defendants. If such changes are to be duplicated in all courts 
the costs will be substantial. Fudhenuore, the introduction of 
oral testimony will have serious implications for the design of 



the aourt faallitiem. The preeent uwurt layouts in both the aity 
and the rural areae do nat  inalude a *t~ourtroomfl aa is the austom 
in the United Stathm. I f  oral. hearinqe are to be integrated into 
the ayetern, modifirjet~one w i l l  have to be made in sxirrting 
aourta, end new aourts will have t o  be deelgned differently, The 
aost st aonvereion ta allow for oral testimony and hearinga san 
be expeated to be substantial ae the aourttaome will aleo have to 
be outfitted with the appropriate equipment Inoluding benahem, 
chaire, wound systems, etc. 

- Modifications in exieting aourts 
to build cubiclee lj $2,000 per court 

- Construction of aourtrooms 
in sentencing courts at 
$15,000 per courtroom for five courts 

Subtotal (one time) 

6. m a w 1  Costa 

Increased travel by court employees, police and proseoutors 
is key to improved investigations and to expanding the preaence 
of the justice system in the rural areas. A cormon complaint 
among justice uystem employees is that there are no internal 
methods of transportation such aim cars nor is diem available 
to reimburse personnel. for out-of-pocket expenses. As a 
consequence, necessary travel often does not take place. Funds 
destined for travel expenses will have to be increased 
substantially for the system to be effectiv.. Travel funds will 
be essential for circuit riding judges, prosecutors to visit the 
crime scene and police to conduct detailed investigations. 

8,450 day# per diem (at 50 days per court) 
at $10 per day 

Subtotal (per year) 
S86.650 
$86,650 

It 1s debatable whether this cost category should be 
included in the cost of replication. On the one hand, one might 
conclude that it should be excluded since the policy to create 
additional justice of the peace courts and to separate 
investigating and sentencing functions and create the additional 
courts neeasnary to do so were policies adopted prior to the 
undertaking of the pilot court activity and will go forward 
whether or not the new procedure and techniques of the pilot 
court activity are replicated. On the other hand, the pilot 
court activity has adopted these two policies as part of its 
package, and assumes that they will be carried forward. On 
balance it seems that the cost of the policies should be included 



in order t o  undemtand what are t h e  finanoial implioationsa €or 
the dourt system of the reform effort now being undertaken. 
Unfortunat6eljr, we do not have the data on whioh to base a 
oamprehenaive enalysitie or the time to aalleat the data whiah 
would have permitted that analylrie. The rerault i i a  that we have 
estimated QU aomQ of the Q Q S ~ I P .  

A new juetiae of the peaae Gowrt its to be areated in the 
pilot court program in Totaniaapan. The plan for the SoloZa 
pilot court activity also calls for the creation n t  a new justice 
of the peace court., The court eystem conducted an earlier 
analysis to determine how many new juatics of the peace courts 
will be needed and what are the criteria for creating them. Tho 
cost of creating new justice of the peace courts is substantial 
as it includes personnel, capital and operating coats. 

The Supreme Court has adopted aa a goal the creation of 
separate instruction and sentencing uourts. It would seem 
necessary to create these separate courts if the concept of oral 
proceedings at the sentencing level is to be replicated 
nationwide. The cost for the staff for new eentencing courts in 
21 Departments is estimated below. Other costs, such aa 
purchasing equipment, are not included. 

21 judges at $7,500 (per year) 
21 secretaries at $5,000 (per year) 
84 officials at $4,000 (per year) 

Subtotal (per year) 

The pilot court effort in Totonicapan includes the creation 
of a a u a ~ u  positions in rural areas, The court eystem will have 
to absorb the cost of these part time, non-salaried positions 
which are currently budgeted at 125 quetzales per month. 

Creation of 173 positions 
at $333 per year 

Subtotal (per year) 

9 .  Use of ~w S a o l  StugeDts to a t  Prosecut~l~~ 

Although this plan has not been implemented, Harvard has 
proposed to experiment with using law school students to assist 
the prosecutors. Historically, otudents have only assisted the 
defense. The Attorney General has agraed with this idea, and on 
his own has contacted the four law schools in Guatemala. There 
will be some minimal costs associated with this program- 

Subtotal (per year) $10,000 



Harvartl Ra~l propasled a new sycrtem o t  defenue  whioh would 
t a k e  t h e  form of a profes l s ione l  p u b l i o   defender^ o f f i a e  backad up 
by law s c h o o l  e t u d e n t r .  The aorrt of t h ~  l awye r s  who same ao 
d e f e n d e r s  w i l l  have t o  be met. 

7 l awyer s  t o  servs a s  de fende ra  i n  
Guatemala a t  75 p e r c e n t  o f  a. first i n s t  : n ~ e  
j udge 
Subto ta l ,  ( p e r  y e a r )  

xlL2QQ 
$38,500 

A basic concep t  of t h s  program is t h a t  t h e  p r o s e c u t o r  w i l l  
p l a y  a g r e a t e r  r o l e  i n  t h e  conduc t  o f  c r i m i n a l  canes .  I f  k h i s  
concep t  is t o  s u c c s e l  a d d i t i o n a l  prosecutorra w i l l  have t:, be 
h i r e d .  For  example, i n  Totonicapan t h e r e  is o n l y  one prosecutor 
f o r  t h r e e  c o u r t s ,  and a n o t h e r  j u s t i c e  o f  t h e  peace  and a 
sent- c o u r t  a r e  about  t o  be c r e a t e d .  

10 a d d i t i o n a l  l awyers  ta serve a s  p r o s e c u t o r s  
a t  75 p e r c e n t  o f  a first i n s t a n c e  judge 
S u b t o t a l  (per y e a r )  

S59,00Q 
$55,000 

T r a i n i n g  Programs $61,000 
N a t i o n a l  A d m i ~ h t r a t i v e  O f f i c e  Personne l  $66,090 
Forms C r e a t i o n  and l > i s t r i l a u t i o n  $55,000 
S p e c i a l  Equipment $I.,  043,190 
P h y s i c a l  Improvements $421,000 

T r a v o l  C o s t s  $86,650 
New C o u r t s  $598, 500 
Create -1 P o s i t i o n s  $57,609 
L a w  School  S t u d e n t s  t o  A s s i s t  P r o s e c u t o r s  $10,000 
Defense  Program $38,500 
A d d i t i o n a l  p r o s e c u t o r s  $55,000 --- 

T o t a l  $2,312,447 



To aome extent the total ovrrstatea the Qost slnae all tha 
new positiann w i l l  not be needed immediately. Nowaver, the total  
probably aara seriously undereetimetee tha oout faince training 
and edminiotrative aoote will aontinur beyond the initial 
repliuation period an6 einoa the eategarier of new wourto and of 
the new prosecutors and defenoe oyotemo do not inalude a l l  the 
ooete neaeeoary ta aupport the sfforte with thooe aapecta. 





COMMENTS OF THE DRAFT EVALUATION B&dION 

Hmvard L a w  &lahool ha# propommd a design fox tha evaluation 
of tha pilot aourt aativity. Tho proporal was includad in r 
latter of Junr 26, 1989 to Mr. Anthony Cauteruaci from Dr. 
McGillis, Deputy Diroctor of tha Contar lor Criminal Justiae, In 
that lattar tho objaativea of! tho evaluation era atatod to be tho 
aesaarmont of whathar tha quality of car. invoatigatian hau been 
improved through tho ura of the varioum roform. notad and of tho 
impact, of oral procoadingm at tho santoncing stage otr tho quality 
of the outcomo. 

The design notee that it will bo difficult to quantify the 
change. In the pilot court. and therofora evaluate tho affects of 
the chantpis. It suggests a system in which three experts would 
revkaw t,:he files and rata the effort b~sed on 22 elamants for the 
inveatiga,tion phasa with e suspect, 17 elements for the cases in 
which there are no suspects and nine elemants for sentencing 
court#. The evaluation proposed is to includa two major forms of 
research: (i) a comparison of caao filas genaratad by the pilot 
courto and by the traditional courts, and (ii) a comparison of 
c&8a prscesaing statistics from tha pilot courts and from the 
traditional courts. The dasign proposos to salact ramp108 of 
cases and then have extarnal evaluators read them, Tha overall 
sample is to be 52 casee including 24 case. with suepacts and 16 
casis which include the sentencing staga. The four statistical 
comparisons between the pilot court and traditional court cases 
are to be: 

- monthly conviction rates, - number of cases (principally those 
without sumpects) that pass on to sentencing courts, - cornpariron of the total numbor of concentrb~ted 
evidantiary haazings and oral argumontr in one month, 
and - avarago tima to process criminal cases. 

Tho following commants and suggestions are made about the 
ebvaluation mothod proposed: 

1. Tho evaluation proposal is just for the pilot court 
6ff0rt in Guatemala City. An evaluation proposal also 
is to be made for the other pilot courts. One also 
might be proparad for the other aspocts df the Harvard 
project. For example, are the prosacutors able to 
handle more cases in the pilot court. than in the other 
courts? Who benefited from the rasearch? Was the 
research disseminated nationwide? etc. 



Tha elamantr oC the qualitativa avaluation outlined 
potentially could be halpful in gatting ferdbaak 
on whara problam armam arm in tha pilot count. 
aativity. That aativity was to inaluda an avaluation 
of tha pilot courtn 90 dayr attar amoh pilot aourt 
aommanaad. An evaluation aondwted intarnally on a 
amallar aaala prior to tha larqar avaluation outlined 
c o u M  provide suoh faadbaak. In that vain Harvard's 
residant rapresantativa davaloped a quaationnaira for 
the participants in tha modal courts in Guatamala City 
which asko aany of tha qualitativa questions propoeed 
in tha formal evaluation proposal. This stimulation of 
faadbaak could be used aystamatically. 

3 .  Bacauae tha raviaw of tha aampla of casao ia primarily 
a qualitative raview, it iu doubtful that &ha sample 
size needs to be so larga. Bacauua the evaluation team 
needs to study each file in depth as opposad to just 
getting data, a smaller sample of cases might ba 
reviewed to detarmina if there is a wida variation or 
not brfore embarking on analyzing tha full sample. 

4. The idaa of including a Costa Rican judge ir an 
excallent ona ainca tha Costa Rican system already has 
oral proceadings. 

5. Tha maasurament of the number of cases 
that pass on to sentencing courts doas not particularly 
relata to the pilot affort sinca most pyarim - 
cases are now sent to two spacial justice of the peace 
courts. 

6. Tha statistical analysis touches on tha main issues 
except that th91ra is no maamuramant of the status of 
dafandantm, i.e. whathor thay remain in custody or not. 
Harvard has suggastad an activity with a defense 
elamant so it would ba wima to bagin to analyze 
i;Yaractaristic6 ralatad to tha daianoa. For example, 
A% thara arm private accusars ie #a defendant more 
likaly to ba convicted? Doas tha prasance of a defense 
lawyer mean that it is mors likely that a defendant is 
in custody? 

7. Praauming that the evaluation methodology confirms that 
tha pilot court techniques arm appropriata for the 
Guatemalan system, there should be an analysis of which 
elements of the pilot court effort arm to be duplicated 
nationwida. To do that it will be necessary to try to 
differantiata the impact of the pilot court elements, 
with or without modification. 
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Staffing of Gutmala-Haward Criminal Jumtica Project 







2. JI1OGES' PRQMM 

A. Sotolr Progrrn 
I. Replfrrtim Office Prog. 
C. wru awrl Pi to t  C t .  Prog. 
0.  P e r s o m l  

4 .  JUDICIAL SEMINARS I N  CUA1. 
A. Aug.'b9 (Owtetmtr C i t y )  

I. Wry '90 (G.Cit~1 
C. Wry '90 ( Q u t X . )  

0. P e r s o m l  

5 .  M S I C  . i S l M C Y  
A. Corrup./lntim.Stdioa 
I. L m i s l r t i w  Research 
e. Po l i t i ca l  V i o l m e  hch.  
0. P e r s o m l  

7. PllOT Cwnt PauWM 
A. T R A l Y l M Q  COSTS: 

I. to tonic^ 
ii. W o h  
iil. I(.u Rural Court 
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Attachment H 

The budget propomal for the laot year of the y r ~ j e a t  
submitt>ad by Harvard requeete a total of $ 1 , 2 3 6 , 8 0 4  - $l,Q17,944 
in diraat caatm end $218,860 in indireat aomta. The budget is 
divided in to  X O  areae of expenditurea as follows: 

Core 
Judger Program 
Meetingo of Coneultation 
Judicial Seminara in Guatemala 
Basic Reaearch 
Review and Planning 
Pilot Court Program 
Replication Effort 
Defense and Prosecution Project 
Guatemala Office 

This paper provides comment& on each of these areas in view of 
the observations made in the main body of this report. Our main 
concerns are with the high costs 02 the additional pilot court 
activities, the apparent lack of attention to costa and the role 
of existing organization% in the scheme for raplication and the 
need for a shift of Hanard's staff resonrcaa from the US to 
Guatemala. The preparation of a revised budget would appear to 
be necessary. 

A *  GENERAL COMMENTS 

The budget is not detailed enough to conduct a thorough 
analysis. Fox example, it is impossible to relate the work of 
individual staff members to the above budget categories with the 
exception of the operation of the Guatemala Office which 
presumably covers 100 percent of the costs of the Guatemala 
Office Director. Furthermore, in the budget there is only a 
breakdown between direct and indirect costa, but no breakdown 
among malary, trawl and other expenses, e.g. preparation of 
materiala, outside consultants etc. In previous budget 
submiamioru by Harvard t h w e  was more detail. (See Attachment A 
of Prof. Heymann8s letter to Richard Martin of March 1989.) 
There arm confusfng entries such am that under the judgest 
program listing a nReplication office Programn while there is a 
separate budget category called Replication Effort. Without 
further explanation, theme two entries would appear duplicative. 



The budgat rcsquaot aall,cr tor a signiticaana: inoreaee i n  the 
funding heval without juatifiaatien sthor than a atateaent that 
t h e  Harvard team will wtJeeign a plan for repliaatien,n Thie 
statement euggeete that the major raamon far the funding inerease 
is the replication effort, but the replioatlen effort only 
repreuento approximately 10 per eent of thr  overall funding for 
the year, At t h e  uame time eeveral elemento of the previoushy 
funded w~rkplan auoh as the epeoiaX proareaution unit and the 
vi~tbw and witnees program have been eliminated, buL there Is ~o 
reflection in the budget of that roduotion in effort, 

1. A more detailed budget should be submitted which Breaks down 
costs in each budget category into pereonnel costs, travel 
co~ts, equipment and other costa and which identifiea the 
work level to be performed by each staff member with the 
budget categories. Greater detail on the purpose of each 
element and an emtimated time far the completion of the 
activities would be helpful. 

2. The budget ahould be organized so that the level of effort 
related to each geographic location can be asmessrd, The 
budget presently is organized in a manner which remulte in 
the appearance of duplicative effort.. 

The core expenses are $220,316 - lese than the $247,530 
estimated for FY 1989 in the March 3, 1989 letter to Richard 
Martin from Professor Philip Heymann, Thus, even though there is 
a request for a substantial increase in the project's budget, 
including the hiring of two additional parsons, the core expense 
budget would remain virtually unchanged. This needr further 
explanation. 

Tho work consirts of three prob oed activities. One program 
involvra bringing tha director and staff members of the proposed 
Pilot Court Replication Office to Harvard to work on planning the 
replication atrategy to bti usbd by the office. This activity 
should ba included budgetarily under the Replication Effort, ;zd 
will be analyzed in that context. 

The two remaining activities involve bringing judges from 
Solola and Totonicapan and the Director of the Pilot Court 
Replication Qffice to Hanrard to design a strategy for 
replicating the pilot court reforms throughout those DQpsrtmants. 
While the idea is worthwhile the utility of holding such a 



meeting a t  Harvard munt be queetianed. Harvehd ha@ ataoesed the 
lmpcrtenoe of t h e  pattialpat ion of the C e j n S w  and t h e  
poliae in tho pilot aaurt e f for t ,  and yet they would nst be 
lneludeu in the msotinq, Other offieea auah as t h e  Supreme 
Court'a Training Unit, which preauaebly would be involved in 
Oraininq during t h e  replication effort,  aLuo ww~ld not 
parti~ipate. An objeative of tho program tn tho easing year is 
to create and inetitutionalize thc role of the replication 
offius. Hclding the meeting at H~rvard could undermine this 
objeative. Zt would eaew to be better t~ hold the meeting at the 
Supreme Court with the Haward staff aercving as facilitators an3 
consulti-nta, That would serve to strengthen the role of the 
Supreme Courtt# administrative officeo in general and t h e  
replication office npaciflaally. 

The design of new pilot courts should not need the same 
level of initial research and discussion as did the pilot efforts 
in Guatemala City, Totonicapan and Solola. Rather an analyeis 
could be made of the existing pilot systems to determine which 
elements of those systems would lend themselves to replication in 
other courts, Departments or zones and what modificatianu should 
be made to adapt those elements to the new location, 

The proposed judgesc program should be held in Guatemala to 
enhanca the replication effort and to strengthen the 
cooperation between the police, the and 
the courts by involving all three in tho planning. 

The need for the proposed meeting of consultation in the 
spring of 1990 is not explained. As has been stated by the 
Harvara team itself, the original meetings of conoultation bore 
little fruit, Thara seems to be little reason to have such a 
meeting at the end of the project. Since Hartaxd will be leaving 
the scene, the purpose of such a meeting certainly is not to 
create a new agenda of issues for Harvard to work on. In 
addition, the bilateral Improved Administration of Justice 
Project should be operating by that time. New 1ssue8 might be 
raised bottor through its mechanisms. 

A moating of consultation run just by the Hervard group 
should not be held so late in the project unless the meeting 
is a part of the replication effort and designed to 
represent the findings of tho project or held in conjunction 
with the bilateral project's activities. 



The seminare proposed for Guatemala City and Quezaltenango 
in early 1990 raise the question of how they relate to the 
propoeed training efforts for the pilot courts program and the 
seminars proposed for Solola and Guatemala City under the 
replication effort. The budgeted amount is substantial. IIoro 
concrete justification is required. 

Recommendation: 

The Harvard program should define more specifically the 
purpose of the proposed seminars and how they will differ in 
content from the training provided under the pilot court and 
replication activities. 

The research efforts proposed lnclude topics of importance 
such as reducing opportunities for c:or,wption. However, tho 
proposed implementation plan makes no comment on how this 
research is going to benefit the Guatemalan system, nor does it 
indicate as much focus on analyzing tohe experience u~der the 
pilot courts activity as would be desirable. The budget for this 
activity should include provision for the publication and 
distribution of this research as appropriate. 

Recomnrendation: 
The implementation plan should define the "deliverablesfl of 
the research to be conducted and what will be made available 
throughout the judicial system. It should reflect more 
closely the needs of the other activities under the project. 

The budgeted amount for review and planning is for support 
for project personnel to travel to Guatemala and Washington D.C. 
for meetings regarding the project. The numerous trips to 
Guatemala scheduled under other budget categories as well as the 
presenca of Harvardts in-country Office Director should provide 
ample maan8 for conferring with AID officials without a special 
budget category being necessary. 

The budget category for review and planning should be 
eliminated or merged with support for the regularly 
scheduled review meetings. 



The implementation plan for the pilot court activity does 
not reflect any participation of the training offico of the 
Supreme Court or of the staff of the proposed replication office. 
Taking into account the upcoming operation of the bilateral 
project which will provide funds for strengthening the training 
abilities of the Guatemalnn court system, the level of 
expenditure for training proposed here appears high. For 
instance with reward to the Level of expenditures for the pilot 
activities in Solola, when one includes support from all the 
various budget categories one gets a total of $228,000. If the 
techniques and procedures of the pilot court effort require that 
level of expenditure to implement, then it must be questioned 
whether the Guatemala court system will have the financial and 
humair resources capabilities to implement such programs 
nationwide. Clearly, the preparation and implementation of the 
pilot efforts can be expected to be more costly per court than 
mere replication. However, by the time of the implementation of 
the Solola pilot court, the pilot activities in Guatemala City 
and Totonicapan should have provided considerable information on 
the elements o f  the pil~t court project that should be 
replicated. If the Solola environment is so distinct from the 
other two, then the question must be raised as to whether a model 
is being developed that can be replicated or just a series of 
separate projects that have to be designed each time to fit the 
unique circumstances of the location. If the latter is the case, 
then the cost of replication will ba extremely high. 

Harvard should reconsider its plans for conducting the 
additional pilot court activities, beginning with Solola, in 
order to reduce their cost. The currently projected 
training expenditure of approximately $5,000 per person is 
toa high, and these training costs do not even take into 
account the role of the Harvard in-country Office Director 
or d! the seminars and meetings of consultation that are 
planned. In planning additional pilot court activities 
primry emphasis should be placed on achieving a cost 
effactive, standard package to be the basis of replication. 

I. ION EFFORT 

The replication effort is still in the stage of tentative 
ideas so it is difficult to make concrete comments on the budget. 
However, the following general comments are made: 

1. Harvard's approach in focusing on creating a replication 
office may run the risk of creating a new entity without any 



power to aat. Many of the elemente of the replication task Pall 
under the jurisdiction of offices already functioning--personnel 
and training, for example. Significant work will have to be 
undertaken to ensure the commitment of the administrative offices 
to the concept of replicating the elements of the pilot court 
program. Just creating a replication office and staffing it will 
not necessarily result in this commitment. 

2. The idea of bringing the person named to run the replication 
office along with support staff to Hclrvard (which is listed as 
judges' program activity) follows thrr Harvard approach of first 
discussing initiatives at Harvard. Although we qusstion the need 
to bring Guatemalans to Harvard to discuss Guatemalan issues, we 
do see that they c ~ u l d  benefit from visiting some state court 
administration offices in the United States. The larger of these 
offices have both lawyers and planners working on pilot programs 
and implementing their results throughout the state. Both the 
Federal Judicial Center and the Adminiqtrative Office of the 
Federal Courts also would be excellent resources for learning 
more about how to implement programs throughout a judicial 
syatem. 

3 .  Consideration should be given to the existing or planned 
entities within the Guatemalan judicial system which should be 
included in the replication effort. These include the human 
resources of the Supreme Court, the National Justice Commission 
and the offices to be created or strengthened under the bilateral 
agreement, The workplan does make mention of ICITAP and talks of 
coordinating efforts with that organization, but it makes no 
mention of the other Guatemalan institutions such as the Bar 
~ssociation or the law schools which over the long run will be 
important in achieving the program's success. 

4. The idea of the judge or judges assuming administrative 
responsibility for the courts on a Department-wide basis may make 
sense. However, this concept should be developed in the larger 
context of creating an effective administrative structure in the 
Guatemalan court system not just in terms of replicating pilot 
courts. The Hnrvard project should coordinate its plans with 
the bilateral project which will be working on all the 
administrative issues confronting the courts. 

5. Crmating a certification office would introduce a new office 
when on. already exists with more or less the same purpose. 
Within the national administrative office there is now an 
inspector's office whose responsibility it is to ensure that 
courts follow prescribed procedures. Rather than creating an 
entirely new office, Harvard should consider strengthening this 
admittedly weak office. 

6. The Harvard team correctly identifies the importance of the 
replication effort in the implementation plan, yet the funding 



for this effort represents only 10 per cent of the funds 
requested tor FY 1990. The level of funding dedicated to the 
three pilot court projects is two and one half times greater than 
for the raplication effort which will effect the entire court 
system.  his in part reflects the organization of the budget and 
the fact that the replication effort is one of planning rather 
than implementing. However, it also may reflmt a lack of 
importance given to the cost dimension of the experience to be 
gained from the pilot court effort. 

Recommendation: 

The replication effort might also consider supporting the 
early reproduction of training manuals and forms for 
distribution and training sessions for court personnel 
throughout the country. If this were done the budget for 
replication would need to be expanded. 

The Harvard project has taken the approach that the defense 
function in the court system needs only be built up in a context 
where the prosecution is being built up in parallel. This 
conclusion may overlook the source of serious human rights issues 
in the justice system. For example, while it is true that the 
prosecution as represented by the w t e r i ~  0&,&~ has been 
weak, there is a system of private accusation in which private 
parties can and do hire lawyers to present accusations. Thus, a 
poorer defendant can be subject to a well-financed prosecution 
without the benefit of adequate counsel. Furthermore, court 
officials state that approximately 50 per cent of accused persons 
remain in custody while awaiting trial. If a person has been 
falsely accused he or she would need counsel to avoid being 
detained unnecessarily. Thus there is good reason to give more 
attention to the defense even now. 

Harvard has developed ideas for a revamped defense system 
with the idea of integrating it into the pilot court activity. 
However these ideas are not yet in the form of a concrete 
proposal to the Supreme Court. Futhermore, the funding proposed 
for the prosecution and defense activities is so small that it 
would appaar inadequate to mount any serious work in these areas 
during the last year of the project. 

Recommendation: 

The implementation plan and budget should be revised to 
reflect a greater, time-phased work effort in the area of 
the defense and prosecution or the activity should be 
dropped. 



K. OFFICE EXPENSES 

The Guatemala office is increasingly important to the 
Harvard program as the project enters a more implementation 
oriented phase. The success to date of the in-country effort in 
fostering implementation and the importance to be giver. to 
follow-up support for the personnel of tb.e pilot courts and to 
coordination with other organizations in starting the replication 
effort suggest at least relocating the new Training Coordinator 
position to Guatemala. 

Furthermore, there appears to be a need for more 
administrative support in Guatemala. However, the budget does 
not reflect the creation of an administrative assistant position 
to deal with the many administrative elements of the program in 
Guatemala such as getting invitations qent out, making in-country 
travel arrangements, etc. Given the proposed large increase in 
the budget such a position would seem to be essential. 

The Harvard project should acquire the services of a 
Guatemalan administrative assistant to handle administrative 
matters pertaining to the project in Guatemala and consider 
placing the Training Coordinator in Guatemala. 


