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I EXECUTIVE SUMMARY

Based on a proposal from the Center for Criminal Justice of
the Harvard Law School (hereinafter referred to as "Harvard"),
USAID/Guatemala entered a Cooperative Agreement with Harvafg/gg
July 1987. The Cooperative Agreement obligated $),482,800 +0o
cover activities through August 31, 1990. The purpose of the
Cooperative Agreement is to support a project by Harvard "to
strengthen the institutional capacity of Guatemala’s Judicial
Branch to contribute to the improvement of the criminal justice
system and to provide recommendations for actions to be taken to
respond to identified needs." Activities under the Cooperative
Agreement began in October 1987. In December 1988
USAID/Guatemala authorized the establishment of an office for
Harvard in Guatemala under the project, and in June 1989 it added
$200,000 to the Cooperative Agreement to cover the expense of
that office. Harvard has requested that the Mission add $589,260
to the Cooperative Agreement to cover the increased costs of the
activities set forth in the implementation plan for the third
year of the project. That request and the activities in the
implementation plan currently are under review by
USAID/Guatemala.

The Cooperative Agreement calls for evaluations of the
project to take place approximately 18 months after the start of
the project and within the last six months of its operation.
This report provides the conclusions and recommendations of the
two-person contract team which performed the first of the two
evaluations. The research and interviewing for the evaluation
was performed in Washington, in Cambridge, Massachusetts and in
Guatemala during August and September of 1989.

The project being supported by the Cooperative Agreement was
to consist of two types of activities. The first was a program
of consultations "to identify and analyze technical and
administrative problems and needs in the Guatemalan criminal
justice process requiring immediate solutions [and] to deal with
longer term issues in the area of policy reform...." The progranm
was to consist of regular meetings of the staff of Harvard and
high level experts and judicial officials from Guatemala; of
visits to Harvard by individual Guatemalans and to Guatemala by
legal experts from, or arranged by, Harvard in order to discuss
further the topics identified as needing attention; and of
individual research activities on these topics in Guatemala by
personnel from Harvard. The second type of activity was to be a
a program of fellowships and seminars under which: i) represen-
tatives of the Guatemalan judicial sector would spend time at
Harvard becoming familiar with the operation of the US criminal
justice system, studying selected problems of the Guatemalan
criminal justice system and devising approaches for meeting those



problems; and (ii) seminars would be held in Guatemala of
interested persons to enabla them to share the experience of the
persons who had gone to Harvard on the short term fellowships and
to discuss important problems facing the criminal justice gystem
and their solutions.

Harvard has been carrying out the program as broadly
described in the Cooperative Agreement. To date 14 Guatemalan
judges and prosecutors have attended the five fellowship programs
at Harvard and nearly 350 Guatemalans have zttended the various
seminars which have been held in Guatemala. Although the regular
meetings under the consultations program fell into disuse, there
have been numerous individual meetings between Harvard’s staff
and Guatemala officials key to the operation of the criminal
justice system and short term research visits to Guatemala by
experts from Harvard or sponsored by Harvard.

Early in the operation of the project Harvard concluded
that, given its own expertise and interest and the activities
which other organizations working with the justice sector in
Guatemala were following, the focus of Harvard’s effort should be
on supporting the creation of a special prosecution unit in the

Publico to handle major crimes, including those with a
political dimension; and on trying-out reforms and innovations
through a number of pilot courts. Harvard also concluded that
the reforms and innovations should be compatible with existing
legislation so that they could be undertaken without waiting for
legislative changes, and that they should be aimed at having
practical effect on the quality of the evidence used by trial
courts and on the ways in which those courts conduct their review
of the evidence and reich their judgments. To achieve those
reforms, Harvard considered it necessary to obtain the close
cooperation of the national police and of the prosecution staff
of the Ministerio Publice. Harvard also concluded that it would
be important to improve the existing system for providing public
defense counsel once the participation of the prosecutorial staff
in the preparation and presentation of cases was achieved. All
these conclusions were reached after consultations with
Guatemalan officials.

The work with the pilot courts is underway. It has become
the main focus of the project. One tier of trial courts (justice
of the peace, investigating judge and sentencing judge) in
Guatemala City has been functioning officially since May 1989.
Another tier of trial courts has been functioning in the rural
town of Totonicapan since July 1989, and is to have added to it
another justice of the peace court and deputized lay personnel to
assist in expanding its coverage. A proposal for a pilot effort
in another rural area has been submitted to the President of the
Supreme Court. Consideration is being given to preparing a pilot
activity in a third rural area and in a second tier of trial
courts in Guatemala City.



Although the pilot court effort is favorably viewed by the
persons participating in it, the activity has not been in
operatiocn long enough to generate firm conclusions; and at
present its implementation faces significant problems. The
participation of the prosecutorial staff of the Ministerio
Publico has got underway in Guatemala City only recently, and is
not functioning in the rural areas. The promised cooperation of
the national police has not yet become effective. Not all of the
promised equipment has been supplied nor all the planned
remodeling of the court facilities completed. No concrete plan
exists for improving the participation of public defense in the
activity.

The other activities under the project have not yet achieved
the same degree of concreteness as has that of the pilot courts.
The creation of a special prosecution unit in the Ministerio
Publico has been abandoned in the face of the opposition of the
Attorney General of Guatemala. Research and consultations have
not yet produced concrete proposals for dealing with the need for
an improved approach to public defense, for a program for the
protection of witnesses, for increasing the willingness of the
public to use and participate in the justice system and for ways
to deal with the problem of the corruption of judicial officials.
Harvard does have ideas and some written reports which could be
used to prepare concrete pioposals, but they have not yet been
supplied to the Mission. While the main focus of the remaining
year of the project is to be on the implementation of the pilot
courts activity and on preparing for replication throughout the
judicial system of the aspects of that activity which are
successful, planning for that replication has not yet begun.

The major accomplishments of the project to date have been:

- Harvard has forged a close and fruitful working
relationship with the President of the Supreme Court
who also is responsible for the operation of the whole
court system. This relationship has given Harvard and
the court system the confidence to proceed with the
reform effort and has fostered an open altitude by the
court system toward dealing with the issues facing it.

- Harvard has been able to foster the design of concrete
activities and get them underway rather than limiting
its support to research and the discussion of problems.

-~ Harvard’s activities are introducing improvements in
the collection and use of evidence by trial courts
which is an approach not undertaken by others who have
been or will be active in supporting the improvement of
the justice systenm.



The project is producing experience which will be
useful to USAID/Guatemala’s Improved Administration of
Justice Project in working with the overall operation
of the criminal justice system. In addition, Harvard
is demonstrating that a US organization can work in
the sensitive area of reforming the justice system in
Guatemala.

In addition to the need to overcome the obstacles facing the
implementation of the pilot courts activity, the main problems
and issues facing the project are:

The project has not yet created a capacity within the
court system to analyze problems and propose solutions,
and it has not effectively involved existing units of
that system (such as the training unit and the office
of administrative affairs) in the design and
implementation of the project’s activities. Harvard
itself has remained the coordinator and often the
implementor of the activities.

The project has not yet been able to bring about the
effective participation of the Guatemalan Bar
Association or the faculties of law, and has had little
connection with the activities in Guatemala of A.I.D.’s
Regional Administration of Justice Project.

Harvard’s staff continues to be concentrated in
Cambridge while the project becomes increasingly one of
implementing concrete activities in Guatemala.

In planning for replication of the pilnt court
experience the project will need to place more
attention on the probable costs of the replication and
on the interdependence of the replication effort with
the program to improve the administrative performance
of the court system.

The time remaining in the life of the project is not
likely to be sufficient for the project to achieve
significant progress on all the activities included in
Harvard’s implementation plan now under review by the
Mission. The primary focus of the remainder of the
project should be on taking steps to try to achieve
lasting results from the project’s activities.
Choosing concrete targets for the final year of the
project would help achieve that greater focus.

Although relationships between Harvard and
USAID/Guatemala are generally good, there are concerns
left from past misunderstandings whose elimination will



require the conscious effort of both parties to achieve
a more collaborative approach in the future.

The general conclusion of this report is that Harvard is
meeting the terms of its Cooperative Agreement and is having a
positive impact on the effort to strengthen the performance of
the criminal justice system in Guatemala.

ITI BACKGROUND OF THE ACTIVITY AND THE EVALUATION

In 1985 Guatemala took two major steps to move from a
military, de facte government to civilian government based on
democratic principles and practices. It adopted a new
constitution and held a general election for the Presidency and
the Congress. The civilian President took office in January
1986. Partly in response to these developments the Agency for
Ii ternational Development (A.I.D.) became more interested in
assisting in the economic, social and democratic development of
Guatemala. One of the steps it took to act on that interest was
to include Guatemala in the Regional Administration of Justice
Project which was being implemented through the Latin American
Institute for Crime Prevention and the Treatment of Offenders
(ILANUD), a UN-related organization in Costa Rica which receives
both financial and technical assistance from A.I.D. Under that
project ILANUD provides training and technical assistance to
personnel of the judicial system of Guatemala. The regional
project also planned, and in late 1987 executed, an assessment of
the operation and problems facing the criminal justice system of
Guatemala. The USAID/Mission to Guatemala planned to build on
the activities undertaken by ILANUD in Guatemala and to use the
results of the assessment of the judicial system in preparing a
project for improving the administration of the criminal justice
system in Guatemala. That project was authorized in September
1988.

Another way in which A.I.D. acted on its interest in
assisting the demeccratic development of Guatemala was to
encourage Harvard to become involved in assisting the improvement
of tbe operation of the criminal justice system of Guatemala.
Harvard independently had become interested in working in
Guatemala in response to the situation created by the adoption of
the new constitution and the holding of free elections. The
three persons who were key to the development of Harvard’s
interest were: Professor Philip Heymann, Associate Dean and
Professor of Law and Director of the Center who had been
Assistant Attorney General of the United States in charge of the
Criminal Division of the Department of Justice; Dr. James Rowles,
a Senior Fellow at the Center who is an expert in comparative law
and Latin American law and in the problems of development; and



Dr. Daniel McGillis who has a doctorate in social psychology and
has been active in work in the US on issues of criminal justice,
violent crime, conflict resolution and terrorism.

During the second half of 1986 Professor Heymann and Dr.
Rowles made several trips to Washington, Guatemala and Costa Rica
to meet with representatives of the Department of State, A.I.D.,
ILANUD and Guatemalan institutions concerning the needs of the
Guatemalan criminal justice system and how Harvard might be of
assistance in meeting them. As a result of those discussions and
the information collected during the visits, Harvard presented a
proposal to USAID/Guatemala in February 1987 which became the
basis of a Cooperative Agreement between USAID/Guatemala and
Harvard for $1,482,800 covering the period July 8, 1987 through
August 31, 1990. Harvard acknowledged receipt of the Cooperative
Agreement on September 30, 1987. 1In an amendment to the
Cooperative Agreement of December 9, 1988 USAID/Guatemala
authorized the establishment of an office for Harvard in
Guatemala "to provide administrative and technical support to the
project." A second amendment of June 27, 1989 provided $200,000
to fund that office thereby raising the total for the Cooperative
Agreement to $1,682,800. (Attachment A gives the current summary
budget a- modified.)

In March 1989, Harvard presented USAID/Guatemala with a
proposal to increase the level of funding by $500,000 in order to
carry out all the activities proposed in the implementation plan
for the period July 1989 through June 1990. The Mission replied
that Harvard conuld continue the on-going activities and make
plans to undertake the proposed new activities, but that before
the Mission could obligate funds for tile new activities it would
want to have the results of the first evaluation of the
activities as called for by the Cooperative Agreement. In August
1989 Harvard submitted a modified proposal for activities during
the third year of the Cooperative Agreement. It includes a
request for an additional $589,260 for a total of $2,272,060 for
the three year Cooperative Agreement. That proposal is currently
pending before the Mission.

AID/Washington issued a Task Order under a regionally funded
Requirements Contract with Checchi and Co. for that company to
conduct the first external evaluation of the activities under the
Cooperative Agreement. The scope of work for that evaluation is
given in Attachment B. Checchi and Co. formed a team consisting
of Mr. John R. Oleson and Mr. Robert Page. They visited Harvard
on August 28 and 29, and spent September 1 through 8 interviewing
persons in USAID/Guatemala and in Guatemalan institutions
involved with the work of Harvard both in Guatemala City and in
the town of Totonicapan. In addition, Mr. Oleson spent September
9 through 14 meeting with additional Guatemalan persons who had
participated in or observed the activities being assisted by
Harvard; he also met with representatives of the Department of
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State, of the Department of Justice and of A.I.D. in Washington.
Altogether, Mr. Oleson and Mr. Page interviewed over 50 persons.
A list of those persons is given in Attachment C.

On September 27, Mr. Oleson and Mr. Page met in Washington
with Mr. Ronald Witherall, the USAID/Guatemala Coordinator for
Democratic Initiatives, who is responsible for the Mission’s
relations with the Harvard project. They gave him a verbal
report of their conclusions and recommendations. A draft of this
report was sent to USAID/Guatemala and to Harvard in late
October. Comments received from the Mission and from Harvard on
that draft were taken into account in the preparation of this
final report.

fubsequent to the conduct of the interviews and the
preparations of the draft report, Checchi and Company was awarded
a contract to staff the Project Implementation Unit of the
Mission’s bilateral Administration of Justice.Project and to
provide most of the technical, advisory services called for by
that project. Both Mr. Oleson and Mr. Page will be involved in
the implementation of that contract.

III DESCRIPTION AND DISCUSSION OF MAJOR ELEMENTS OF THE PROJECT
A. Purpose and Nature of the Project

The basic rationale of the Harvard proposal was that the
operation of the criminal justice system must be improved in
order to reduce the incidence of crime whose continued high level
would undermine confidence in the new democratic government, and
to enable the democratic government to deal fairly and
effectively with the inevitable outbreaks of politically
motivated crimes - both from elements of society seeking to
discredit the democratic government and from elements seeking to
further their own interests and agenda through the use of
violence.

According to the proposal the major obstacles facing the
improved operation of the Guatemalan criminal justice system
were:

- the lack of training of the police in modern
investigative techniques:;

- the lack of cooperation between the police and the
investigating judges:;

- the lack of training of investigating judges;



- the lack of sufficient investigating judges t¢o provide
effective coverage for the whole national territory;

- the need to create a modern, prosecutorial force to
assist the judicial system in its work; and

- defects in the performance of the current written,
inquisitcrial system.

The main defects of that system were identified as: the continued
use in the rural areas of one judge to perform both the
investigative and judging/sentencing functions of the first
instance courts; the reliance on evidence consisting of the
written record of routine questioning of witness and persons
accused of crime usually conducted by court employees without the
judge’s being physically present, and the lack of direct contact
between the judge making the decision and the persons giving
testimony or submitting evidence.

Given its analysis of the situation facing the Guatemalan
criminal justice system, Harvard proposed nine major areas of
attention. They were:

- solving politically-motivated crimes against persons,
including all homicides and disappearances;

- training investigating judges in rigorous and effective

' investigations through working with the police and
other authorities who are responsiblz for providing
evidence and other assistance:;

-- training existing and new prosecutors in modern
techniques of caseload management, the effective
prosecution of cases on the basis of scientific proof
and the means of effective cooperation with judges and
defense attorneys:;

-- training and adopting techniques for extending coverage
of the justices o1 the peace throughout the national
territory:

- implementing the career judiciary called for by the
1985 Constitution;

- analyzing the appropriateness of introducing greater
orality into first instance proceedings and the use of
concentrated, oral proceedings by the sentencing
judges;

- planning for a new public defenders’ program;



-~ analysis of the issues which will arise with tne
creation of a Human Rights Ombudsman with the right to
bring criminal actions in the courts; and

== analysis of the problems which will emerge as the
effort to improve the system goes forward.

The major approaches to be adopted by the program proposed
were: :

- It will work closely with and through the Supreme Court
in order to reinforce the central role played by an
independent judiciary.

-~ it will seek to form and strengthen a broad coalition
in support of the project by involving the Attorney
General, the Minister of the Interior, the deans of the
faculties of law, the Human Rights Ombudsman and
representatives of the Congress.

- It will use working level, investigating judges as the
means for conducting analyses and introducing charges.

-- It will coordinate closely with the Regiocnal
Administration of Justice Project including providing
information to assist in the conduct of ILANUD’s
assessment of the Guatemalan criminal justice systenm,
forming linkages amcng the various institutions
operating in the sector and focusing on investigating
and prosecuting major crimes against persons.

- It will complement the focus on technical and
scientific aspects of criminal investigations being
provided to investigating judges by the International
Criminal iInvestigative Training Assistance Program
(ICITAP) of the US Department of Justice.

The proposal also contained a description of the activities
which became the basis for the Cooperative Agreement between
Harvard and USAID/Guatemala which called on Harvard "to
strengthen the institutional capacity of Guatemala’s Judicial
Branch to contribute to the improvement of the criminal justice
system and to provide recommendations for actions to be taken to
respond to identified needs." 1In order to carry out that
purpose, Harvard was to conduct two major programs--one of
consultations and one of fellowships.

The consultations program was "to identify and analyze

technical and administrative problems and needs in the Guatemalan
criminal justice process requiring immediate solution, to deal
with longer term issues in the area of policy reform, and to
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permit the monitoring and tracking of progress..." The
activities to carry out the program were to be regular meetings,
individual research and consultation visits. Under the raegular
meatings activity there were to be up to four annual meetinga of
a week each in Guatemala or at Harvard. The meetings were to be
attended by "high level legal experts... and judicial officials"
from Guatemala and the Harvard Law School as well as by invited,
outside legal experts. The purpose of the meetings was to
"facilitate the solution of current problems in the criminal
justice system and to contribute to the institutionalization of a
problem-solving and decision-making process within the Judicial
Branch that would permit Guatemalan officials and legal experts
to arrive at action-oriented recommendations for the resolution
of immediate problems... and to design and implement longer term
reforms in the criminal justice area." Under the individual
research activity, legal experts from Harvard and other sources
were to conduct on-site research and consultations in Guatemala
concerning "the major problems or issues that have been
introduced in the reqular meetings or elsewhere and to provide
assistance in carrying out any recommendations for resolving
them." Under the consultation visits activity, Harvard would
invite "high level Guatemalan officials and legal experts" to
consult on subjects discussed during the regular meetings or
otherwise identified as being of interest and "arrange for other
legal experts, as appropriate, to visit Guatemala to provide
needed assistance in the criminal justice area."

‘The fellowship progaram was "to complement and facilitate
work carried out under the consultations component, the end
result of which should be an enhanced capacity within the Supreme
Court and other judicial institutions to analyze and resolve
problems and maintain an effective system of criminal justice."
The activities to carry out the program were to be specialized
study and research at Harvard and seminars to be held in
Guatemala. Under the gpecialized study and research activity,
"up to 12 of the most qualified personnel" were to spend up to
one semester at Harvard "to study and carry out research focusing
on improvement of Guatemala’s criminal justice system." Emphasis
was to be put "on improving the analytical and research skills of
judges, especially in criminal justice proucedures, and on drawing
on the experience of other countries in developing practical but
innovative approaches to the resolution of problems." The
participating judges were to have individual programs designed
for them which would include work with the faculty of Harvard,
observation of the US criminal justice process in operation and
the supervised writing of "a research paper on a specific subject
or topic related to the functioning of the criminal justice
system in Guatemala." Under the seminars activity, Harvard was
to organize seminars each summer in Guatemala for 20-40
Guatemalan "investigating and sentencing judges and other
qualified personnel" so that they could share the experience of
the judges who had gone to Harvard under the specialized study
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and research activity and to discuss topics of importance to the
judicial system.

The following sub-parts of this report describe the
activities which have been conducted to-date pursuant to the
Cooperative Agreement and what is being proposed by Harvard to be
done during the last year of the Cooperative Agrasment. The
activities underway and proposad show several important trends.

- The project has evolved from an emphasis on studying
and discussing key problems and their possible
solutions to implementing activities to test possible
solutions.

- The project has become focused on pilot court
activities in Guatemala City and in the rural
Department of Totonicapan and on practical steps to
improve the ways in which those courts gather evidence
(with most attention being placed on the better
interrogation of witnesses and parties) and hold
hearings (with steps to increase the direct, personal
contact of the judges with the witnesses, the parties
and their counsel).

-~ In the face of opposition or relative lack of
responsiveness from various potential Guatemalan
participants, the project has dropped or postponed work
on a special prosecution unit, .a new defense system and
a witness support activity. It is working largely
with the court system alone.

- Harvard has played a very active role throughout the
life of the project, and only within the past six
months has it begun to concern itself with the
institutionalization cof the activities and with
preparations for replication of the new techniques
throughout the court system.

While the following discussion points out shortcomings and
problems, the general ~onclusion of this report is that Harvard
is meeting the terms of its Cooperative Agreement and is naving a
positive impact on the effort to strengthen the performance of
the criminal justice system in Guatemala.

B. consultations
1. Reqular Meetings

The first reqgular consultation meeting was held for

three days at Harvard in January 1988. (It had been scheduled
for November 1987, but had to be canceled because of the
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unavailability of the Minister of the Interior). It was attended
by the President of the Supreme Court, the Minister of the
Interior, the President of the Constitutional Court, Professors
Heymann and Weinreb and Drs. Rowles and McGillis. Also present
were Mr. Mark Richard, a Deputy Assistant Attorney General in the
U.S. Justice Department’s Criminal Division, and a Harvard Law
School student who presented his research and findings regarding
caseflows in the Guatemalan criminal court system. The
Guatemalan Attorney General could not attend, but he sent a paper
outlining his views of the problems facing the systemn.

The purpose of the meeting was to discuss the major problems
facing the Guatemalan criminal justice system and possible ways
of addressing those problems. The main suggestions were to:

- consider developing a special investigation unit to
deal with serious repeat offenders:;

- develop improved procedures for encéuraging truthful
testimony to court personnel;

- consider the increased use of oral trial proceedings;

- implement effective case-screening mechanisms to reduce
the overload of cases in the system; and

- develop statistical systems for measuring case handling
' at various stages of the systen.

The suggestions were not formally adopted, but were to be
explored further under the project. When Professor Heymann met
with the Attorney General in March 1988 to brief him concerning
the January consultation meeting, the Attorney General verbally
agreed to establish a special prosecution unit.

The second regular consultation meeting was held in
Guatemala for two days in May 1988. It was much larger than the
first meeting. In addition to the persons attending the first
meeting, it included from the Guatemalan side the Attorney
General, the President of the Guatemalan Bar Association, four
officials from the Supreme Court, two judges and two prosecutors
who had gone to Harvard under the fellowship program; and from
Harvard’s side, Ms. Carmen Ortiz the project’s Training
Coordinator, the Administrative Assistant and a Harvard Law
School student who assisted Professor Heymann in research on
Guatemala. The main topics discussed at the consultation meeting
were:
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- the role of the National Police in Guatemala;
- the role of the Ministerio Publico in the judicial

system;
- the role of the Judicial Branch in Guatemala;

- Harvard’s proposal to develop a model prosecution

office within the Ministerio

-- the statistics developed by Harvard concerning criminal
trials in Guatemala;

- a proposal that law students gain experience in
prosecution; and

-- evaluation of the experience under the project to date.

The topic most discussed was the proposal for a model
prosecution office in the Ministerio Publico. The Attorney
General and the Minister of the Interior agreed to reach a
decision concerning that possibility. However, of even greater
importance to the project was the follow-up meeting held between
the Harvard staff and the President of the Supreme Court on June
8 at which Harvard proposed the creation of a series of model
courts in which to try out the reforms which had been discussed
at the various meetings and seminars held since the beginning of
the project. The President of the Supreme Court accepted that
proposal. (For further discussion see sub-part E (1) below.)

There have been no further regular consultation meetings
although there have been several meetings between representatives
of Harvard and the officials who had participated in the first
two reqular meetings. Harvard concluded that, although regular
meetings had been of use in getting the main themes of the
prcject under consideration, the regular consultation meetings
were not as likely to produce concrete actions as were individual
meetings with key Cuatemalan officials. Thus Harvard decided to
place emphasis on the latter, and it appears that this element of
the project will not be carried out as originally planned.
Furthermore, looking at the experience of these meetings so far,
it seems that they have been more dependent on Harvard’s
initiative and analytical work than was intended, and thus were
unlikely to contribute to the "institutionalization of a problem-
solving and decision-making process within the Judicial
Branch....". Nevertheless, Harvard proposes to hold another
regular consultation meeting in Guatemala in the spring of 1990.
Further justification for an additional regular meeting should be
required.

13



2.

Individual cConsultation Visits

The project has been very active in supporting

individual consultation visits. The more important of the
individual consultations in Guatemala by persons from or
sponsored by Harvard have been the following:

-

March 1988, Professor Heymann prepared for the second
regular consultation meeting and the first Guatemalan
seminar.

May and June 1988, Professor Heymann and Dr. McGillis
met with the Attorney General and the President of the
Supreme Court to discuss the proposed special

prosecution unit in the Ministerio Publico and other
topics.

December 1988, Professor Heymann and Dr. McGillis
discussed further with the President of the Supreme
Court, the Attorney General, police officials and USAID
personnel the reforms being supported by the project
and especially the proposal for the special prosecution
unit (sometimes referred to as the Major Offense Unit)
in the Ministerio Publico as well as the participation
of personnel of that organization in the pilot court
activity. They also discussed .with USAID/Guatemala the
conduct of the administrative responsibilities of the
project.

December 1988, Mr. Richard visited Guatemala to work on
a further elaboration of the pilot court activity.

March 1989, Professor Heymann reviewed with the
President of the Supreme Court the progress being made
on the pilot court activity in Guatemala City and with
the new Attorney General the possibility of creating a
special prosecution unit in the Ministerio Publico and
the cooperation of that ministry in the pilot court
effort.

August 1989, Professor Heymann, in connection with
attending the annual seminar, discussed the progress
and future of the project with the President of the
Supreme Court and the A.I.D. Mission.

June 1989, Mr. Richard reviewed the progress being made
on the pilot court activity.
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-~ Since his arrival in Guatemala in September 1988
Harvard’s resident representative has maintained
contact with all the entities involved in the program
giving particular emphasis to fostering the
participation of the national police in the pilot court
activity and getting that activity underway in the
rural areas.

The focus of these consultations has been on supporting the

implementation of the pilot court activity and encouraging the
Publico to create a special prosecution unit. The

consultations have been almost exclusively by persons from
Harvard or closely allied with its activities. The initiative
for the visits came from Harvard as did their planning and the
use of their results. Indeed, this activity seems to have been
basically one of project design and monitoring of implementation
by Harvard rather than one of involving Guatemala officials and
legal experts in the analysis of problems.

This element of the project also supported consultation
visits to Harvard by Guatemalans apart from the organized
programs discussed below. The more important of these visits
were:

-= July 1988, the first instance investigating judge who
had handled the trial of the accused planners of the
May 18 attempted coup visited Harvard to discuss her
experience with members cf the Center and of Harvard’s
Kennedy School of Government.

-- August 1988, the first instance sentencing judge who
had handled the case of members of the police in
Quetzaltenango who were accused of kidnapping and
murdering two politically active students visited
Harvard to discuss his experience with members of the
Center and of Harvard’s Kennedy School of Government.

-- August 1988, the outgoing chief of the Guatemalan
National Police visited Harvard to discuss his
perspective on the criminal justice system.

- November 1988, Guatemala’s Ambassador to the United
States visited Harvard (not at project expense) to
discuss the Guatemalan political situation including

- the concerns which Harvard had expressed concerning the
use of "street sweeps" of ordinary citizens as a
technique of controlling crime, the kidnapping of a
judge who had been handling the case of members of the
police who had been accused of kidnapping and murdering
persons for political reasons and the subsequent
dismissal of that case.
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-~ November 1988, the editor of a major newspaper in
Guatemala visited Harvard to discuss his views of
"street sweeps" and the role of the President of the
Supreme Court in opposing them.

-=- May 1987, the new Attorney Gene:r il visited Harvard to
discuss further the possibility of creating a special

prosecution unit in the Ministerio Publico.

Again, the initiative for the viasits came from Harvard.
Indeed the primary purpose of these consultation visits to
Harvard seems to have been to provide more information to the
staff of Harvard concerning the operation of the Guatemalan
criminal justice system when confronted with cases involving
political interests. Although the information provided to
Harvard may enable it to perform its responsibilities under the
project in a more enlightened way, there does not seem to be a
plan for producing reports of the rewults of the visits or for
the use of the information supplied in a concrete way.

3. Individual Research and Consultation

This element of the project overlaps with that of the
individual consultation visits discussed above. Its difference
lies in its greater emphasis on research than on policy
discussion and on the involvement of working-level personnel
rather than policy makers. The more important of these
activities and visits have been: -

- January 1988, a Harvard Law School student spent three
weeks in Guatemala observing court procedures and
collecting statistical data on case processing. He
then prepared a paper presenting his findings which
were discussed at the first regular consultations
meeting.

- May and June 1988, Ms. Ortiz studied the court system
first hand in order to supplement her understanding of
the system based on her participation in the first
judges’ program at Harvard.

- August 1988, Professor Charles Ogletree of the Harvard

Law School discussed the defense function. He met with

the President of the Supreme Court, the President of
the Bar Association, the deans of the four law

* In its comments on the draft of this report, Harvard
stated that it will supply USAID/Guatemala with written reports

incorporating recommendations which take into account the content

of these visits.
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faculties, the operators of the university-based legal
aid societies and a number of defense lawyers.

November 1988, a Harvard Law Student, who is also a
staff nember of the Center, visited Guatemala with a
casewriter from the Kennedy School of Government to
work on the Quetzaltenango case mentioned previously.
She did further research on the operation of the court
system.

December 1988, another staff member visited Guatemala
to study the judicial system first hand with particular
attention on its treatment of political violence and
the possibility of developing a Victim-Witness Advocacy
Program to work with the pilot court activity.

January 1989, two students from the Harvard Law School
came to Guatemala to study the operation of the police
in investigating crimes.

March 1989, the same staff member who visited Guatemala
in December 1988 conducted further research on how to
encourage crime victims and witnesses to participate in
the judicial process.

June 1989 the same staff member conducted interviews of
labor leaders, journalists, students, and human rights
groups and judicial officials concerning violent crime
in Guatemala and the nature and extent of outside
influences on the judiciary amounting to intimidation
or corruption.

June 1989, Professor Richard Wilson of the American
University Law School, who is an associate of the
Center, reviewed the operation of the current defense
system. He interviewed the deans of the law faculties,
the director of one of the legal aid societies and
judges involved in the pilot court activity. Professor
Wilson prepared a report for Harvard with suggestions
for actions to improve the defense function.

Since his arrival in Guatemala Harvard’s resident
representative has been conducting informal research on
the operation of various aspects of the Guatemalan
judicial system as well.

As in the case of the consultation visits, the initiative

and planning of the research activities have come from Harvard.
Guatemalans have not been actively involved except as the
subjects of interviews. The visits for research purposes have
been short--sometimes amounting to only a few days. To date only
the January 1988 report on case processing seems to have had
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practical impact on the project. Professor Ogletree and Wilson
produced rsports for Harvard on the defense function; but as of
the date of this evaluation, those reports had not been provided
either to the Mission or to the Guatemalan court system. The
other research activities do not appear to have produced any
reports or conclusions. They may have provided Harvard with
useful information, but they do not seem to be of the nature that
was anticipated in the Cooperative Agreement. Furthermore, they
have been the subject of misunderstandings between Harvard and
the Mission. (This is discussed further in sub-part H (2)
below.)

Harvard proposes to continue this element of the project
during its last year. Given the desire to achieve the most
practical impact possible under the project during that time, it
would seem desireable that the research component be more focused
on implementation aspects of activities already underway.

C. Fellowship Programs at the Harvard Law School

The fellowship program was to serve two purposes -- to
facilitate carrying forward work on the problems identified and
discussed under the consultations component of the project and to
improve the capacity of the Supreme Court and other institutions
in the Guatemalan judicial sector to analyze and solve their
problems. The program has been useful in achieving the first
purpose and largely unsuccessful in achieving the second purpose.

To date, there have been five fellowship-type programs given
at Harvard. The Spring 1988 Judges’ Program was the first. Four
judges participated--two sentencing judges, one investigating
judge and one justice of the peace (who later became an
investigating judge). All the judges were from Guatemala City.
The judge with the strongest English arrived on February 1 for a
specialized program. After receiving a month of instzruction in
English in Guatemala, the other three arrived March 1 to begin
the common two month program. It had three major subcomponents:

- observation visits to major US criminal justice systenm
agencies,
- the exploration of problems confronting the Guatemalan

justice system, and

- the preparation of papers dealing with potential
solutions to the problems of the Guatemalan criminal
justice system.

The program included visits to observe the operation of the

criminal justice system of the Boston area and a trip to
Washington to meet with officials of the US Department of
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Justice, the FBI and human rights organizations. Membars of
Harvard’s staff acted as interpreters. Throughout the program
the judges received English lessons, and had discussions with the
personnel of Harvard concerning the needs of the Guatemalan
criminal justice system. The judgas produced studies concerning
each of the three levels of the first instance process-~-the
Juzagdo de Paz, the Juzado de Instruccion and the Juzado de

a. The studies have not been published, but copies were
provided to the President of the Supreme Court and later to the
Mission.

Harvard identified three major problems with the first
program. First, three of the four judges did not have sufficient
knowledge of English to be able to function without an
interpreter, and the English lessons given during the program
were insufficient to make any difference. Saecond, the judges had
not been made aware that the analysis of Guatemalan problems
weculd be a major part of the program, ard some resisted that
activity. Third, all the judges had difficulty producing
written, analytic work. Our interviews with the participating
judges confirmed that these were problems. In addition, the
judges believe that it would have been better to spend more time
in observing the operation of the various aspects of the US
criminal justice system and in having more direct contact with
practicing judges. 1Indeed, the observation visits, rather than
the opportunity to discuss Guatemalan problems free of any
pressures that might be felt within Guatemala, appear to be the
prin¢ipal reason why the judges endorse holding such programs at
Harvard rather than in Guatemala.

The second activity under this component was the Spxring 1988
Prosecutors’ Program. It lasted for two weeks in May. Two
prosecutors attended. The purpose of the program was to design a
special prosecution unit in the Ministerio Publice as had been
agreed to in principle by the Guatemalan Attorney General. The
program also included observation visits to various parts of the
US criminal justice system including discussions with the
directors of two special prosecution units. The two prosecutors
and the Harvard staff then produced a paper discussing the major
issues to be faced in creating a special prosecution unit in
Guatemala. A copy of the paper was given to the Guatemalan
Attorney General.

The third activity was the Fall 1988 Judges’ Prodram. Three
judges attended--a Jyez de Paz from the rural town of Totonicpan,
a Juez de Paz from a rural area near Guatemala City and a traffic
court judge from Guatemala City who had served in many areas of
the country. The purpose of the program was to develop plans for
pilot courts at the Juzgado de Paz level. The program lasted
from the middle of September to the end of October. As in the
first Judges’ program, this program consisted of discussions with
the Harvard staff concerning the problems facing the criminal
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system in Guatemala, observation trips and discussions with
participants in the US criminal justice system both in the Boston
area and in Washington, and the preparation of papers. In this
case the papers concerned the design of the pilot courts. They
included several concrete suggestions. Copies of the papers were
provided to the Mission (in English translation) and to the
President of the Supreme Court. Two of the participants reported
that lack of English was an impedient to their taking advantage
of the program (the third participant had good English from
having gone to school in the US), and all stated that the
ocbservation of the operation of the US system was the more
interesting part of the procgram. Although the participants would
have liked even more exposure to some of the investigative
techniques which they were shown, they thought that six weeks in
the US was enough.

The fourth activity was the Spring 1989 Judges’ Prodram.
The purpose of the program was to develop further the plans for a

rural pilot court activity. It lasted for four weeks in March
and April. Three judges participated--two investigating/
sentencing judges and one justice of the psace. Two of the
judges had had contact with Harvard’s activities in Guatemala
before, and had worked with Harvard’s resident representative on
designing a rural pilot court proposal. The other was selected
because his jurisdiction was in an area of political conflict.
The program was a shortened version of the earlier judges’
program. Except for one day, the first two weeks were devoted to
lectures concerning the US criminal justice sysZem or observation
visits to the various elements of that system in the Boston area.
As might be expected, the two participants which we interviewed
showed frustration at their not having had more time to
understand how the US system works. The sscond two veeks were
largely devoted to discussing the plans for pilot courts in two
rural areas of Guatemala--Totonicapan and Solola. All the judges
worked on completing a praposal for Totonicapan which had been
started in Guatemala by Harvard’s resident representative and the
investigating/sentencing judge from Totonicapan. The
investigating/sentencing judge of Solola undertook to prepare a
proposal for Solola on her return to Guatemala. That was done;
the resulting document was reviewed by Harvard; and it was sent
to the President of the Supreme Court.

The fifth, and to date the final, activity of the fellowship
program was the Spring 1989 Prosecutors’ Prodram. Four
prosecutors participated--including the two prosecutors who had
attended the Spring 1988 Prosecutors’ Program. The purposes of
the program were to assess the feasibility of creating a special
prosecution unit (also called a Major Offense Unit) in the
Ministerio Publico and to strengthen the cooperation of the
Ministerio Publico in the pilot court activity. The program
lasted for two weeks in May. It included discussions of the
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Guatemalan situation and visits to observe the functioning ot
various elements of the US criminal justice system. The program
included the participation of a representative of ICITAP who
discussed collaboration with the police. The new Attorney
General of Guatemala joined the session, and after discussion he
decided that he did not want to procesd with the creation of a
special prosecution unit. He did agree that the Ministerio
Publicqo would cooperate with the pilot court effort. (However,
only one of the participating prosecutors has been assigned to
that activity to date.)

So far the fellowship program has sent 14 judges and
prosecutors to Harvard thereby surpassing the number of
participants called for in the Cooperative Agreement. While the
elements of the programs have been the same since the beginning--
i.e. observation of the US criminal justice system in action,
discussion of the problems facing the Guatemalan criminal justice
system and preparation of analyses of those problems and of
suggestions to meet them--the relative importance of those
elements and of the ways in which those elements have been used
has evolved. The judge’s program has become shorter-the first
lasted two months, the second six weeks and the third a month;
and they have become increasingly focused on the treatment of the
Guatemalan problems--the first dealing with the needs of all
levels of the first instance process, the second with the issues
facing the justice of the peace level and the third with the
issues facing two specific rural areas. In contrast, both
prosecutors’ programs were short (two weeks) and dealt with the
same topic of a special prosecutors’ unit in the Ministerio
Publico. However, the two sessions served somewhat different
purposes-~-the first being to work out a design of the special
prosecution unit and the second to provide stimulus and training
to the potential members of the unit.

Thus the program took on a very practical cast. It designed
activities to be carried out by the project in Guatemala, and
stxmulated and prepared key members of the court system and the

Publico to participate in those activities. After the
experience of the first fellowship program, it did not place
significant emphasis "on improving the analytical and research
skills" of the participants as called for by the Cooperative
Agreement. This was a realistic reaction to the nature of the
Guatemalan personnel available to the project and to the other
decisions being made about the focus of the project’s activities.

While one can easily conclude that this program served a
useful purpose, there are important questions concerning its cost
and applicability to the future particularly in view of the fact
that Harvard proposes to continue the judges’ fellowship program
in the last year of the project in order to design pilot court
activities in additional rural areas and to prepare a system for
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replicating the positive experience of the pilot courts
throughout the court system. First, there is the fact that four
of the ten judges and three of the four prosecutors who
participated in the program are not involved in the on-going
activities of the project in Guatemala. Furthermore, we could
not find evidence that those who were not participating in the
pilot court effort had in fact changed the ways of performing
their duties by reason of their participation in the program.
This drop-out rate reflects several factors: personnel decisions
by the court system, judgments by Harvard concerning the attitude
of persons toward reforan activities and the decision by the
Attorney General not to create a special prosecution unit. It
also probably reflects some mistakes in the choice of the persons
who were sant to Harvard under the program. Should the program
be continued in the future, it woulcd be better to have assurance
of the person’s continued participation in the project activities
before sending him to Cambridge.

Second, holding the program at Harvard means that fewer
Guatemalan judges and prosecutors can participate. The arguments
in favor of that approach are that it provides the stimulus of
exposure to the US ways of handling the criminal justice process
and the morale boost of attending Harvard while providing an
atmosphere free of work rasponsibilities and the fear of having
one’s views monitored during discussions. Certainly, the
participants seemed to appreciate the opportunity to observe the
US criminal justice system in operation although most were of the
opinion that they would need more time really to understand it.
However, we did not find clear evidence that the returned
participants were applying any techniques which they observed in
the US, and we found ambivalence on the part of the participants
as to whether traveling to Cambridge was important to holding
discussions on the problems facing Guatemala and possible ways of
addressing them. Indeed, one might well conclude that the
Guatemalan dimension of the problem is more likely to be given
its due if more Guatemalans participated in the design effort.
Thus we suggest that consideration be given to having future
design work done in Guatemala, and that trips to the US by
personnel from the judicial system be used only for very specific
observation purposes directly related to their continued
participation in the project’s activities.

D. Seminars and Training Activities in Guatemala

The major activities under this component of the project
have been the following:

- June 1988, two three-day seminars--one in Guatemala
City and one in Quetzaltenango--were held for some 30
first instance judges and prosecutors at each session.
Their purpose was to enable the judges who had
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participated in the first fellowship program at Harvard
to report their impressions to a wider audience and to
organize a discussion of the issues facing the criminal
law system in Guatemala and of the suggestions which
the judges and Harvard staff had prepared for maeeting
those issues. The seminars used the technique of small
working groups led by the judges who had been on the
fellowship program followed by reports of the working
groups to tha plenary scossions. The ser inar also
presented lectures by a well known Italian judge on the
legal reform movement in his country and by a retired,
Spanish speaking FBI agent on interviewing witnesses.
The latter presentation also included a video of a US
criminal trial. The Guatemala City seminar was
attended by six magistrates of appellate courts, 23
judges of first instance courts and two prosecutors.
The Seminar in Quetzaltenango was attended by 12
magistrates of appellate courts and 20 judges of first
instance courts. Portions of the Guatemala seminar
were attended by the President of the Supreme Court,
the Attorney General, the Minister of the Interior, the
US Ambassador and Professors Heymann and Weinreb. The
Supreme Court prepared a document listing the
recommendations coming out of the seminar. Harvard
translated that document, and gave a copy to the
Mission.

February 1989, a seminar was held in Guatemala City for
the staff of the courts and the Ministerio Publico who
were to participate in the pilot court activities in
Guatemala City and in Totonicapan. Thirty-two persons
attended the two sessions of three days each. The
seminars were given by Harvard’s Training Coordinator
and Director of the Pilot Court Program with the
assistance of two US prosecutors, the retired FBI agent
who made a presentation to the June 1988 seminars,
Harvard’s resident representative and the judges who
had participated in the fellowship program at Harvard.
The purpose of the seminar was to train the
participants in investigative techniques and methods of
the interrogation of the witnesses. The seminar
included the distribution and discussion of forms which
might be used to improve the questioning process and
the use of role-playing exercises.

August 1989, two one day seminars were held in
Guatemala City to explain the nature and intent of the
pilot court activity which was underway. All the
judges and prosecutors in Guatemala City were invited
as were representatives of other interested
organizations. Altogether 89 persons attended the two
sessions. The seminars also included presentations by
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US experts on combating corruption aind the intimidation
of judges.

- September 1989, a seminar was scheduled for

Quetzaltango to train the staff of the courts and the

Publico who are to participate in %he pilot
court activity but had not been able to attend the
training seminars in Guatemala City in February.
However, shortly before the seminar was to be held
Harvard canceled it in protest against the failure of
the Government of Guatamala to take more effective
action in investigating the disappearance and murder of
students.

Harvard considers this component of the »roject to have been
successful. In its opinion, the June 1988 seminars ratified the
conclusions which had been reached during the first judges’
fellowship program, and helped in the planning for concrete
programs to address the problems of the criminal justice system;
the February 1989 seminars provided the training needed by the
persons who would be involved in the pilot courts, and the
persons who attended the sessions have been using the techniques
learned in the seminar; and the August 1989 geminars provided
information to overcome doubts which had arisen among members of
the judiciary who were not directly involved in the pilot court
activity. Based on our own interviews we should agree that these
seminars have had a positive impact. However, we also noted that
many of the participants in the February 1989 seminars thought
that more training was necessary for them to be able to use the
new approaches. Frequently those persons would refer to ICITAP
courses, which they also had attended, as being more complete and
useful. The observation also was made that other persons in the
system than those involved directly in the pilot court activities
could benefit from training in the techniques.

This component of the project also has avolved from one of
the discussion of problems and their poeosible solutions to an
effort to train persons in new approaches and techniques. It
needs to address several issues. The first issue is the fact that
Harvard has not designed a way to teach Guatemalans to carry on
the training activity in the future. 1Indeed, Harvard has not
sought to include or use the training unit of the judicial system
in any substantive way. Partly this is the result of the failure
of that training unit, but it also probably is the result of
Harvard’s practice of planning the seminars in Cambridge. A
second issue is the amount of time which is taken from official
duties for training and the costs of the training. In the past
both the time and the cost of training were high because the
program focused on a few key members of the judiciary as
participants in the design and dissemination of the reforms to be
supported. (Perhaps the most extreme case was one judge who
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during one year attended three types of training--six weeks at
Harvard, five weeks in an ICITAP program and three

days at a seminar in Guatemala.) A third isaue is that the
project’s design appears to assume that the judges of each court
participating in tha pilot activity will he responsible for
assisting their staffe to use the new techniques which are the
subject to their training and for assuring that the support for
the reformed procedures i available in a timely way, and yet the
training which the judges have or are to receive does not include
management skills. A fourth issue is that the relationship
betwean training being provided by ILANUD and ICITAP ins not yet
entirely worked out. For instance, ICITAP asserts that it should
be responsible for teaching techniques of crime scene
investigation; tha* emphasis should be placed on the collection
of physical evidence; and that the police should be the primary
(perhaps the exclusive) group which collects evidence and
conducts the initial interviews of witnesses and of the accused.
Harvard asserts that the Guatsmala system requires judicial
control over the taking of testimony and the observations of the
scene of a crime; that the prompt and thorough interrogation of
witnesses and of the accused is more important than the
collection of physical evidence; and that the judges and
officials of the courts need training in both aspects of crime
investigation. Although these views are not necessarily
incompatible, they have added a complication to the always
difficult task of coordinating two active programs. These issues
will need to be addressed in planning the replication effort.

E. Action Programs--Rationale and Implementaticn

From the beginning it has been the project’s intent to
identify important problems facing the Guatemalan criminal
justice system and to design activities to overcome them. Early
in the project’s life when the initial design discussions were
taking place, Harvard decided that the focus of its efforts
should be on the work of first instance judges and their staffs;
and that within that focus, primary attention should be paid to
improving the collection of evidence and its utilization in the
hearing and sentencing stages of the trial process. Although the
work of various organizations--the police, the prosecutors, the
public defenders and the law faculties--would have to improve in
order to achieve fully the purpose of the project, Harvard
decided to place the first instance courts and their personnel at
the center of its effort. There were several reasons for this.
One, the President of the Supreme Court was the most receptive
official to Harvard’s presence and ideas and the most assertive
in his expression of an intent to support reforms. (Indeed, he
already had undextaken some steps himself.) Two, other
organizations were addressing or planned to address other
important issues or work with the other Guatemalan organizations-
-ICITAP with the police, ILANUD with the court system on
providing mo.e complete and systematically presented information
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on the legal basis of the system (codes, statues, decisions and
jurisprudence) and on the administrative performance of the
courts; and USAID/Guatemala with the court system on improving
its administration on a system-wide basis.

The major exception to Harvard’s focus on the first instance
courts and their personnel was the importance given to working
with the prosecutorial staff of the Ministerio Publico. There
were several reasons for this. First, the prosecutorial staff
was the most lilely source for increased support for the work of
the courts at the professional level since the prosecutors are
all lawyers. Second, there was unanimous agreement among
Guatemalans that the Ministerio Publico failed to provide any
useful input to the criminai justice system. Third, the key
members of the Center hava had extensive experience in the work
of the prosecution in the US system, and most probably could not
imagine a criminal justice system operating effectively without
strong prosecutors. Fourth, perhaps also as a result of the
background of its key members, Harvard saw the creation of a
special unit of elite and strongly supported prosecutors within
the Ministerio Publico as being the best way to solve major
crimes including crimes having a political or human rights
dimension, and dealing with those types of crimes was considered
to be a basic reason for Harvard’s working in Guatemala.

In addition to deciding to focus on the work of the court
system at the first instance level and, somewhat secondarily, on '
the role of the prosecutorial staff of the Ministerio Publico, .
Harvard decided that its activities should be focused on a
limited number of courts on a pilot basis. That decision
responded to several conclusions. The project did not have the
level of resources or the time required to effect system-wide
changes. Harvard did not have the personnel or the experience in
implementing programs which would be required to support system-
wide changes. The use of reformed techniques on a limited basis
would permit their adjustment as necessary before resources were
devoted to thair widespread utilization. As a consequence of
this decision, the work with the pilot courts has become the
center of the project’s efforts; and in the process the project
has become more and more concerned with the implementation issues
facing most development projects. Harvard has moved into an area
in which its expertise is more limited.

The following sub-parts discuss the activities to date and
the problems they face.

1. Pilot Courts

Support for the operation of pilot courts was
introduced into the project in June 1988. Taking into account
the discussions about the needs of the Guatemalan criminal
justice system which had taken place during the first judges’ and
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prosecutors’ fellowship programs in Cambridge, the various
individual visits and consultations and the lominaru held in
Guatemala and Quetzaltaenango, Harvard proposed that innovations
in procedures be tried in several pilot courts of first instance
before their use was attempted on a broader basis. The effort
was to include the sentencing court in Guatemala City which the
President of the Supreme Court already had authorized to
introduce reformed procedures and whose judge had attended the
first fellowship program at Harvard. The effort would add a
Justice of the Peace Court and an investigating (Ipnstruction)
court in Guatemala City. The effort was to be complemented by
the creation of the "model" prosecutors’ unit discussed in sub-
part 2 below, a "model" defense office and a Supreme Court
Advisory Council to consist of a group of judges and other court
personnel selected by the President of the Supreme Court which
would provide him with advice on the conduct of the effort as
well as on problems facing the judicial system which were not
being addressed under the project.

The reforms which were identified as ones to be introduced
at the various levels were the following.

At the Justice of the Peace level:

- training in crime~scene investigation techniques:;
- improved techniques for interviewing defendants;
- better linkage to the police iﬁvestigations;

- improved liaison with the Ministerio Publico’s

prosecutors;

- better screening of cases (to focus on the more serious
cases and on those with a better chance of being
solved); and

-= the use of forms for the recording of testimony.

At the investigating judge level:

- improved procedures to ensure that witnesses and
defendants tell the truth;

-- training of court officials in interviewing witnesses;
- changes in policies for the use of pre-trial detention;:

-- better links to police investigations;
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- improved liaison with the Ministerio Publico’s
prosecutors; and
- the use of forms for the recording of testimony.

At the sentencing judge level:
- experiments to use more "orality" in the procedures;

- experiments to establish greater "concentration" in the
proceaedings e.g. to have more immediate contact among
the judge, witnesses, the accused and the lawyers
representing them;

- the use of hearings open to the public to generate
confidence in their probity; and

- the use of the same reforms being introduced at the
other levels concerning the taking of testimony.

To support these new procedures the proposal also called for
the further remodeling of courts in order to encourage frankness
by witnesses and the parties and to improve the ability of judges
and court officials to reach conclusions concerning the veracity
of the testimony being given. It also suggested supplying
cameras and tape recorders for taking initial testimony from
victims and witnesses at the crime scene and electric typewriters
to be used by court staff to expedite the taking of testimony.

The initial plans called for the pilot courts in Guatemala

City to be functioning by September 1988, for a conference to be
held in June 1989 to review the experience and for the next year
to be used to implement priority reforms which had been shown to
be effective widely across the justice system while the pilot
activity continued to try out additional reforms. However,
almost immediately Harvard concluded that a similar pilot effort
should be undertaken in a rural area since such an area would
present circumstances very different from those in Guatemala
City. The more important differences are that rural courts :

-=- investigate different types of crimes (more disputes
over property and personal relationships):;

-- face serious problems of accessability given the poor
communications and relatively small number of judges
available; and

- must deal with populations the majority of which do not
understand Spanish; are illiterate; and do not really
have the cultural preparation to understand the formal
criminal justice system.
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The effort in the rural areas would build on the earlier
decisions of the President of the Supreme Court to require that
all judges be lawyers and to increase the number of justices of
the peace to improve the justice system’s coverage in rural
areas.

As indicated above, the Fall 1988 Judges’ Fellowship Program
at Harvard was focused on preparing for the pilot court effort at
the justice of the peace level in both urban and rural areas.

The judges prepared written proposals which later were shared
with the President of the Supreme Court. Development of a
proposal for a pilot sentencing court was carried forward through
a one week individual consultation visit to Guatemala by Dr.
Rowles of Harvard who worked with the judge who had attended the
spring fellowship program. The judge prepared a proposal which
the President of the Supreme Court approved in December 1988. At
that time, during a visit to Guatemala by Professor Heymann: (i)
discussions were held with the President of the Supreme Court on
the overall approach being taken and on the crucial need to
improve cooperation among the personnel of the several levels in
the judicial system which handle cases at the first instance and
with the prosecutors and the police so that the work of the
latter would be more useful). for the work of the judges:; (ii) the
idea was first discussed of having two or three pruwsecutors from
the Ministerio Publico assigned to participate in the pilot court
activity (this is in addition to the work on the special
prosecution unit discussed in sub-part 2 below):; and (iii) Mr.
Richard, Harvard’s consultant, worked with the judge of the pilot
investigating court who also had attended the first fellowship
program at Harvard.

By the beginning of 1989 the project had become focused
largely on the pilot court activity. Ms. Carmen Ortiz, an
experienced prosecutor on the Harvard staff, assumed overall
responsibility for the activity; and the principal responsibility
of the resident representative of Harvard became monitoring and
fostering the implementation of the activity including further
development of the design of the rural pilot courts and
encouraging the cooperation of the police with the activity.
Future training programs were to be focused on the needs of the
activity. The first of these sessions was held in February.
(These training activities are described in C and D above.)

Harvard then prepared and submitted to USAID/Guatemala a
revised implementation plan for the project which focused on
carrying out the pilot court effort in eight sequential stages.
They were to be:

(i) Pilot Courts at each level of the first instance are to
be established in Guatemala City and are to work
together. A preliminary evaluation of that work is to
be conducted after 90 days.
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(i1) Four to six weeks after that initial evaluation pilot
justice of the peace and investigating/sentencing
courts will be estaklished in the Department of
Totonicapan.

(1ii) The special prosecution unit will be established in the
Publico to work on important cases in
Guatemala City.

(iv) A major evaluation of the pilot court activity will be
conducted.

(v) A seminar will be held in Guatemala to discuss the
experience to date and ways of sharing the useful
reforms with other courts.

(vi) Legislative proposals will be developed to strengthen
and extend the use of the reforms.

(vii) An activity will be developed with the Guatemalan Bar
Association to assist the defense function.

(viii) Pilot courts will be developed for the Department of
Solola (this area was added because it presented the
circumstance of political and social conflict).

The ambitious and demanding schedule implied by this
implementation plan was not met. The President of the Supreme
Court changed the judges in charge of a couple of participating
courts; the provision of equipment and of the physical
rodifications of the investigating court in Guatemala City was
delayed; all the printed forms were not delivered; and the
Ministerio Publico failed to assign prosecutors to participate in
the activity. Furthermore, in further planning the activity for
the area of Totonicapan, Harvard concluded that more extensive
change was necessary and required further discussions. For
instance:

— In order to provide adequate coverage of the area by
the judicial system another Justice of the Peace would
be necessary; non-legal personnel (aguaciles) would
need to be deputized to act for the judges and the
police in reporting crimes and complaints, in
preserving evidence and taking preliminary statements
and in assisting in bridging the cultural gap between
the population and the formal legal system; and the
Justices of the Peace would have to travel within their
jurisdictions on a regularly scheduled basis.

- The Ministerio Publico would have to provide a new

prosecutor for the area.
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-=  An additional sentencing judge should be appointed to
cover the areas of Totonicapan and Solola thereby
freeing the investigating judges for more work and
accomplishing the separation of investigation and
sentencing which the President of the Supreme Court
previously had adopted as the standard for the whole
system, but which had been carried out only in
Guatemala City.

~-= A separation of the poulice from the military in the
rural areas should be sought and written instructions
given to the police concerning the rights of persons
being detained.

The pilot courts in Guatemala City were formally inaugurated
on May 2, 1989; and in late June the first public oral hearing
was held by the pilot sentencing court. Baecause of the pressure
of time the planned initial evaluation of the urban pilot courts
was not conducted before activity in the rural areas began. The
investigating/sentencing court in Totonicapan was inaugurated in
July. In August a seminar was held for all the judges and court
personnel in Guatemala City to explain to them what was occurring
in the pilot court activity.

Harvard provides support and encouragement for the pilot
court effort through the work of its resident representative and
the trips of Ms. Ortiz from Cambridge. For instance, the ftirst
two planned series of monthly meetings of all the judges and
staff of the three pilot courts in Guatemala City were held at
the initiative of the Harvard’s resident representative.

As described in sub-part D above, Harvard is positive about
the use to which the training is being put although it observes
that the effectiveness of that utilization will depend on the
initiative and capability of the judges, and it is somewhat
disappointed at the progress made so far in the Guatemala City
investigating court. During our visits to the pilot courts we
found that judges and court officials did endorse the changes
which had been explained tc them and appeared to be trying to use
them. However, we also found that there were many comments that
more training was necessary, and that there were still serious
impediments to using the new t:echniques--impediments such as a
lack of equipment (recorders, electric typewriters), of supplies
such as tapes for recorders and printed forms beyond the two
checklists now in use, of vehicles for the rural courts and of
reimbursement for travel expenses. Some of the equipment is to
be provided by Harvard throuch the project.

The pilot court activity has given structure and concretzs
purpose to the project. Furthermore, Harvard has made
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significant progress in its implementation although the effort is
taking longar than was anticipated.

Important, innovative principles have been discussed
and agreed on with the President of the Supreme Court

(e.g. the use of aguaciles).

The courts have been inaugurated publicly thereby
becoming a symbol of progress for the system.

Oral, concentrated hearings have begun at the
sentencing level.

At least in theory, the Ministrio Publico and the

National Police have agreed to support and cooperate
with the activity.

The activity has given the court system a sense that
concrete improvements are possible, and that A.I.D.
will support them.

It is clear that this progress would not have been made without
Harvard’s having acted as the catalyst for the planning and as
the supporter/gadfly for implementation.

Nevertheless, there are still important problems facing the
implementation of the pilot court activity:

Physical remodeling of the courts has occurred only in
the sentencing and justice of the peace courts in
Guatemala City and in the investigating/sentencing
court in Totonicapan (and the physical improvement of
the first two courts had been carried out before the
pilot activity got underway), but even the remodeled
justice of the peace court still has no telephone and
thus cannot communicate with the police or the other
personnel of the pilot courts who are in a different
building.

A new justice of the peace court has not been
established in Totonicapan.

Aguaciles have not been named for the Totonicapan area,
and only four personnel of the court are able to
understand and use the local language.

The Solola proposal has not yet been approved, and no
concrete steps have been taken to carry it out. Indeed
the potential for violence in the Solola area may well
prevent participation of Harvard’s personnel in an
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activity which includes outlying areas of that
Department.

- Two prosecutors recently were assigned to the Guatemala
City pilot court activity and given space in the court
building, but the degree to which the
Publico will provide them support and permit them to
respond to the requests of the pilot court judges is
not yet clear.

== The prosecutor in Totonicapan has not yet been informed
by the Ministerio Publico that she is to participate in
the pilot court effort; and she has not done so in an
active way.

-- The police have not yet assigned particular members to
be investigators for the pilot courts (although the
Deputy Director of the Naticnal Police supports doing
so and is optimistic that the coordination will be
effective).

-- There is not yet a concrete plan for adding a defense
function to the pilot court activity.

-- There is no Guatemalan official or office which
actively follows the progress of the activity and
assists in moving it forward: that function is being
performed by Harvard.

-=- The cumulative effect of the impediments to using the
new techniques mentioned above could cause an erosion
in morale of the participants.

Harvard is aware of these problems, and it is working on
them. However, it may be under-estimating the difficulty of
resolving them within the remaining period of the project since
to do so would seem to require a more intense in-country effort
than Harvard is now planning.

2. Special Prosecution Unit in the Ministerio Publico

In addition to participation by the prosecutors of the
Ministerio Publico in the pilot court activity discussed above,
Harvard has advocated from early in the project the creation of a
special prosecution unit to handle major cases. The presumed
success of such a unit would generate publicity and a feeling
among the public that the criminal justice system was becoming
effective in solving crimes and would provide experience that
might be useful to all prosecutors in their work. The unit also
would have the means and the will to investigate and prosecute
cases with political ramifications thereby reassuring the public
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that the system would not be subject to political influence and
that human rights would be protected.

Harvard received support for the idea from the U.S.
Ambassador, the President of the Supreme Court and the then
Attorney General who was in charge of the .
However, it is not clear that all the parties understoocd the idea
in the same way. In particular, it seems that the President of
the Supreme Court and the Attorney General did not anticipate
that the special unit would pay particular attention to cases
with political ramifications. Then too, the particulars of the
idea changed over time. For instance, in the early discussions
it was proposed that the prosecutors be supported by special
investigators who would be recert law school graduates. Later
those investigators were to be members of the police assigned to
the special unit. Later still, the investigators were seen to be
policemen available to the unit but remaining under the
supervision of the police authorities. Sometimes the unit seemed
to be thought of as a way for the Ministerio Publico to support
the pilot court activity; at other times it was described as
something apart from that activity. Nevertheless, the basic idea
of a special unit with exceptional resources remained constant.

The idea received strong support from the project. The two
Prosecutors’ Programs at Harvard had as their main purpose the
design of such a unit and the preparation of its personnel.
Persons with experience in such units in other countries were
included in the Guatemalan seminars. The representatives of
Harvard as well as the U.S. Ambassador supported the idea in
conversations with key Guatemalan figures including the Attorney
General. However, little was done by Guatemalans to implement
the idea. 1Indeed, the unit was never formed. The Attorney
General, with whom the idea originally was discussed, explained
the lack of action on the grounds that he lacked the personnel
and resources to establish the unit; but he stated that he was
hopeful that the President would support his attempt to get those
resources. (The Ministerio Publico is independent of the
judicial and executive branches, but is dependent on the latter
for its resources.) Finally, in the spring of 1989, the
successor to the Attorney General informed Harvard that he did
not want to establish a special unit because he was not in favor
of a high profile entity (with the attendant danger for its
personnel) ; because he wanted to improve the performance of all
his prosecutors not just a few; and because the i i
Publico still had too few prosecutors to attend to its current
duties without taking on the additional responsibility of a
special unit. (Some observers also suspect that the Attorney
General was reluctant to develop and exercise the political will
by the Government of Guatemala which would be needed to support
the work of such a unit.) This decision caused Harvard to drop
the idea of a special unit from the project. It caused
considerable disillusionment for Harvard, the U.S. Embassy and
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the prosecutors who were being prepared to form the unit. While
the participation of prosecutors from the Ministerio Publico in
the pilot court activity remains an accepted part of the project,
the tensions caused by the disagreement over the special unit
have made working out that participation somewhat more difficult.

Given the amount of resources and time the project devoted
to supporting the idea of a special unit and preparing for its
creation this outcome is a major disappointment. The idea had
much to recommend it. However, there were indications from the
beginning that the Guatemalans had difficulties with it, and
persons both in A.I.D. and the Department of State warned Harvard
that there were problems with the idea in the Guatemalan context.
Harvard did not heed those warnings because it was convinced that
the idea was sound, and was encouraged by the support which the
idea received from both the President cf the Supreme Court and
the U.S. Ambassador.

3. Public Defense System

The public defense system in Guatemala is based on legal aid
provided by law students who are required to handle a certain
number of cases in order to graduate. The system is considered
very weak since the students are inexperienced; their motive is
just tc fulfill a graduation requirement; and the supervision
they are provided by faculty members is slight. Harvard agreed
that the defense system needed to be improved, but it gave that
topic a secondary priority in order to work with the personnel of
the court system and the Ministerio Publico. The reasons were
that: there was no consensus among Guatemalans as to what needed
to be done; the law faculties and the Bar Association (as the
parties most interested) were not enthusiastic in response to
Harvard’s invitation to become active in the project; and Harvard
thought it would be unwise to work on improving the defense
system before the very weak prosecution system was strengthened
so that the already low conviction rate would not fall.

Nevertheless, Harvard has taken some steps to address the
need for a better defense system. It has sponsored research on
the current defense system through short visits by Professor
Ogletree in August 1988 and by Professor Wilson in June 1989.
Both of those consultants prepared reports for Harvard, but they
have not been shared with the Mission or with Guatemalan entities
although a summary of Professor Wilson’s recommendations were
included in Harvard’s Quarterly Report issued in October.
Harvard’s implementation plan for the last year of the project
asserts that it plans to work on the defense function in the
context of the pilot court activities.

Although the reasoning for giving the defense function a
lower priority is understandable, it does seem to overlook the
social inequity of persons of little means being the subject of
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prosecution by private persons of substantial means, and it has
resulted in the project’s entering i%s third and last year of
operation without there being an agreed defense element formally
designed. It now seems doubtful that sufficient experience can
be obtained on any proposed defense system in time for it to be
included in a replication effort.

4. gcltizen Cooperation and Witness Protection

One of tha problems facing the performance of the Guatemalan
criminal justice system is the lack of citizen cooperation with
it. Observers attribute that lack of cooperation to a conviction
by most people that the system does not work and by many that it
can be dangerous as well as time consuming to become involved in
the process. To counteract those attitudes the project relies on
the improvements being made in the system under the other
components. Harvard also has considered establishing a specific
activity to foster citizen cooperation. It sponsored a short
research effort on the topic in Guatemala by a staff member in
December 1988 and March 1989. There has been no report of the
results of that research nor any follow-up activity. There do
not appear to be any plans for addressing this topic directly
during the last year of the project.

5. corruption and Intimidation of Judges

Obviously the criminal justice system will not be accepted
by the public unless the public is convinced that the judges and
their staffs are free from corruption and intimidation. Thus the
President of the Supreme Court and Harvard have been careful and
selective in choosing the judges who participate in the pilot
court activity and intend to be vigilant concerning the actions
of those judges during the operation of the pilot effort.
However, a more institutionalized approach will be required to
deal with the large number of persons involved in the criminal
justice system over the longer term. Professor Heymann raised
the topic with the President of the Supreme Court in May 1989;
and, presumably with the latter’s agreement, the topic was the
object of a short research visit to Guatemala by a member of
Harvard’s staff in June. The topic was also included on the
agenda of the August 1989 seminar. Two U.S. experts sponsored by
Harvard gave talks on the topic, and discussions were held. As a
result, it was concluded that intimidation did not seem to be a
serious problem; but that corruption - and especially corruption
of the staff of the courts - was.

Harvard has included the corruption topic under the research
activity in its proposal for the last year of the project.
However, it has not designed a concrete activity to be
implemented although it does have some written suggestions from
the expect who made the presentation at the conference. While
the short time remaining in the project may preclude any
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significant trial of techniques to combat corruption in the
system, it would seem to be important that the topic continue to
be discussed with the goal of its being made part of the
Mission’s continuing support for improvements in the court
systen.

6. Replication of Successful Innovations

The basic rationale of the use of the pilot court approach
was to test new techniques and procedures on a limited scale
before seeking to implement them throughout the system. As
described in sub-part E (1) above, the pilot court activity is
now underway in three courts in Guatemala City and in the courts
serving the area around the town of Totonicapan; plans are
underway to start pilot courts in two areas of the Department of
Solola; and consideration is being given to starting such an
activity in the Department of Zacapa. Each of these areas
presents a perceived difference of circumstance sufficient to
justify a separate pilot effort. Despite the fact that the pilot
court activities have been underway for only a short time there
is pressure to expand their coverage. For instance, the
President of the Supreme Court wants to include another tier of
first instance courts in Guatemala City, and some members of the
judiciary think that the techniques involved in the pilot courts
should be taught and their use encouraged apart from whether a
particular court has been formally named to be part of the pilot
effort. Furthermore, as the project enters its final year, the
Mission is concerned that the experience be analyzed and
preparations made so that the Mission’s bilaterally funded
Improved Administration of Justice Project will be able to
utilize the experience in its program to improve the judicial
system as a whole.

Harvard has responded to these concerns by including a new
activity on replication in its proposal for work during the last
year of the project. The activity would be one of planning and
preparing for replication rather than actually supporting
replication. In the words of the proposal, the activity would
plan to, "establish the organizational components necessary for
replication; train their officials; develop outside support for
their operation; and help them make the initial plans for how the
replication effort can be carried out." Tentatively those plans
include: (i) creating a special office in the Supreme Court to
plan and manage the effort with a judge being in charge; ii)
training the staff of that office and assisting them to make
plans, organize and muster resources; (iii) designing (perhaps
together with ICITAP) a training program for judges and court
officials in the new techniques and in what is expected of them
as managers; and (iv) using incentives to get courts to adopt the
new techniques, the certification of courts on a Department-wide
basis that the techniques are being used, and the use of
monitoring of the courts to assure that the techniques are being
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used and that corruption and other malfeasance are being avoided.
The proposal has not yet been the subject of detailed discussion
with the Mission or the President of the Supreme Court althnugh
Harvard has proposed the name of a judge to head the special unit
to be created.

There appear to be several major difficulties facing this
new responsibility for the project. First, because the pilot
activity is so recantly undertaken it is doubttul that thore will
be much experience on which to base judgments as to what should
be replicated in time for very concrete planning to be done
during the year. 8Second, the pilot court activity was to include
cooperation by the prosecutors of the Ministerio Publico,
specially designated members of the police force and some form of
public defender system; and yet none of these entities will be
under the jurisdiction of the replication office and the system
as tentatively conceived. Third, the replication effort
necesvarily will rely of the work of other units of the judicial
systei - and especially on the training unit - but those other
units do not appear to be involved in the planning of the effort.
Fourth, the proposed approach to replication does not seem to
contemplate close coordination with the Mission’s bilateral
Improved Administration of Justice Project. For instance, it
does not consider using the National Justice Commission, which is
to be supported by that project, to achieve the support which
will be needed from the several member agencies of that
Commission apart from the Supreme Court; and it does not appear
to see the need for a planned relationship between the special
replication unit and the planning unit which is to be created and
supported by that project. More broadly, the proposed approach
does not seem to give the importance to the administrative
dimension of the replication effort as would seem to be
warranted. Fifth, the costs of replication have not been
estimated, and the tentative description of the effort does not
seem to contemplate the court’s or Harvard’s doing so. It is
particularly important that this be done since our own very
approximate estimation of those costs indicate that replication
of the current model could be very expensive. Early testing of
whether these resources will be provided would be prudent. (See
attachment D for a fuller discussion of the probable cost of
replication.)

An azlternative to the replication process as now envisaged
by Harvard would be to extend throughout the court system the use
of training in the techniques being used in the pilot courts and
printed forms and manuals and to do so without requiring that the
recipient courts be involved in all the aspects with the current
pilot court effort. The arguments in favor of this approach are
that it would be cheaper and faster, would utilize the obvious
advantages of several of the components of the current pilot
court activity and would use existing units of the court system
rather than foster the creation of a new, separate office.
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Consideration of this altarnative might well be included in
planning the design of the replication component of the project.

Both Harvard and the Mission see improving the capacity of
the Guatemalan criminal justice system to be an important way of
strengthening democracy and the observance of human rights. The
Mission sees this result occurring indirectly and over the longer
term. Harvard appears to expect more immediate results, and
wants to demonstrate a direct connection bhetween its efforts and
those results. Harvard aiso see¢s itself as having a
rasponsibility not cnly to provide the technical assistance
necessary to carry out the purpose of the project but also to use
its reputation and its independence (including from the United
States Government) as leverage to encourage Guatemala to "do the
right thing." Furthermore, Harvard is unwilling to work in a
context in which the Government of Guatemala does not show a
conviction to observe human rights and to take reasonable
measures to sae that those rights are observed by others. The
U.S. Ambassador considered that Harvard’s presence in Guatemala
would encourage the Guatemalan forces supporting democracy and
the observance of human rights.

Harvard (oncluded that it needed to understand better how
the Guatemalan system handled crimes with probable political
connections and what was the extent of disappearances and
political homicides, and that it had to keep in touch with
student and other groups which might be the object of
intimidation or crimes. While agreaeaing with the desirability of
Harvard’s purpose, the Mission was concerned that Harvard might
take actions which would place its staff in danger or cause a
reaction which would impede the impiementation of the whole
project. The Mission also was not confident that Harvard was
sharing with it all the information which Harvard was collecting
cr discussing with it the measures which Harvard was considering
taking to carry out its efforts on this topic.

Through its many conversations with key Guatemalan persons
and particularly with the President of the Supreme Court,
Harvard’s representatives were able to express opinions in
support of the observance of human rights and of the need for the
prosecution of crimes which violate those rights regardless of
the persons or movements which may be involved in those crimes.
They also argued that the creation of a special prosecution unit
in the Ministerio Publico would be useful in solving such crimes,
and made suggestions on how the problems of the suspected
intimidation of judges might be addressad. More controversial
have been Harvard’s public criticisms of the actions of
Guatemalan officials. In July 1988 Professor Heymann sent
telegrams and wrote letters to several high level Guatemalan
officials and members of the U.S. Congress ~amplaining about the
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lack of action on the prosecution of the "white van" case and
protesting the abduction of the judge who had been handling that
case; and in September 1989 Harvard cancelled a seminar planned
for Quetzaltenango on the grounds that Harvard could not continue
to do business as usual in the face of the recent disappearances
of students and the murder of at least some of them. In both
cases Harvard raised the possibility that it would be unwilling
to continue to work on the project if corrective actions were not
taken. 1In neither case did Harvard give the Mission advance
notice of its intentions to take those actions nor discuss with
the Mission the pros and cons of its doing so. Furthermore,
Harvard - together with ICITAP and the U.S. Embassy - protested
the inclusion of representatives of the military intelligence
force in the police units with which they were trying to work or
cooperate.,

It is, of course, extremely difficult to gauge what effect
Harvard’s actions have had on improving the observance of human
rights. In the case of the inclusion of military officials in
the police force the objections made with ICITAP and the U.S.
Embassy appear to have reversed the action. 1In the other cases,
no concrete actions appear to have occurred. However, one can
not say that Harvard’s actions did not have some influence.
Surprisingly, those actions have not led to the criticism of
Harvard among Guatemalan officials which many would have expected
to occur; and this may be an indication that Harvard’s stature
enables it to voice opinions and take actions which others would
be unable to sustain. The more troublesome aspect of Harvard’s
approach is that by not discussing its thoughts and proposals for
action with the Mission before acting Harvard creates more
anxiety than may be necessary, and runs the risk of not hearing
the counsel of an organization with extensive experience in
implementing activities in Guatemala and with an important and
legitimate interest in the success of the project being
implemented under the Cooperative Agreement.

G. Reportina, Planning anc¢ Evaluation
1. Reporting

The Cooperative Agreement called on Harvard to, "prepare
quarterly progress reports as well as an end-of-project report,
including summaries of the findings and recommendations resulting
from the consultative process," and to have its, "field teams"
provide briefings to the Mission "before beginning any phase of
activity in Guatemala" in order to "appraise the [Mission]) of the
nature of the specific activities to be undertaken by the field
team during the visit in question," and to provide a debriefing
to the Mission on the completion of the particular activity.

Harvard has prepared the quarterly reports although they
usually were delivered to the Mission several months after the

40



complaetion of the reported period. The delayed delivery is tha
result of Harvard’s using the quarterly reports to provide a
detajiled written record of all the activities which had occurred
under the project and as a way of transmitting copies of
documents preparad through the project’s activities. The reports
to some extent discuss the strategies followed by the project and
the problems facing the project, but those topics are more
extensively treated in letters sent by Professcr Heymann to the
Ambassador and the Mission Director. Furthermore, the quarterly
reports did not consistently set forth tha results of all the
consultations - especially the ihdividual ones - and of the
regearch activities; and those results were often not given in
Professor Heymann’s letters.

The degree to which Harvard-sponsored field teams gave
arrival and departure briefings to the Mission is not clear.
Harvard asserts that it was careful to provide those briefings
while Mission personnel indicated that they were not always
informed about Harvard’s plans. It appears that the Director and
Deputy Director of the project were consistent in providing
briefings during their visits, but that the other representatives
of Harvard were not. There are only a fow memoranda in
the Mission’s files avidencing such briefings; but that, of
course, may just indicate that the memoranda were not prepared.
The Mission’s concern seems to be most acute concerning the
individual consultations and the research activities and its
desire to have advance understanding of what is to be done so
that suggestions can be made on the plans. A related problem for
the Mission was the occasional failure of Harvard to seek prior
approval for the travel of Harvard sponsored persons to Guatemala
or the requesting of such approval very shortly before the
planned departures. However, this aspect of the administration
¢f the project appears to have improved during the past year.

2. Planning

The Cooperative Agreement called for Harvard to prepare an
implementation and financial plan by December 31, 1987 to cover
the calendar year 1988. The Mission was to review and approve
the plan. Similar yearly plans were to be prepared for each year
of the project. Harvard has had difficulty in meeting this
requirement. A plan for 1988 was never formalized. One for 1989
and the first six months of 1990 was not submitted to the Mission
until March 1989 although the Mission repeatedly had requested
its submission. Then early in August the Mission requested that
Harvard redo the plan to take intoc account the developments
described in previous parts of this report. A revised plan
covering FY 1990 was submitted later that month. It is the basis
for the discussion of Harvard’s plans in sub-part I below.
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The nature of the project - whose focus was evolving
throughout its life and which included the technique of
generating ideas for consideration - nade precise forward
planning more difficult than usual. However, the failure of
Harvard to produce an implementation plan during the first year
and a half of the project’s life did raise understandasble concern
on the part of the Mission as to whether it knew enough about
Harvard’s thinking to meet its monitoring responsibilities. Now
that the project has moved toward one of implementing activities
as well as creating and testing ideas, the need for
implementation planning is greater. Thus, the current dialogue
underway between the Mission and Harvard on the proposed
implementation plan is very constructive.

3. Evaluation

The Cooperative Agreement calls on Harvard to cooperate with
two project evaluations to be carried out by external consultants
contracted by the Mission with funds apart from the contract.

The first evaluation was to take place 18 months after the
beginning of the contract and the second within the final six
months of the project. This evaluation is the first one to be
conducted.

The Mission requested Harvard’s suggestions on how the
second evaluation should be conducted, and on what measures of
progress should be adopted for use by that evaluation. 1In June
1989 Harvard submitted a draft design for that evaluation. It
covered the pilot court activity in Guatemala City. Harvard
intends to submit another draft design to cover the pilot court
activities in Totonicapan and Solocla. The evaluation design
submitted presents a thorough effort to describe the types of
results which might be expected from the reforms being tested in
the pilot court activities, and makes useful suggestions on how
those results be evaluated. However, the design presents several
issues which should be addressed. First, it does not
make an estimate of what magnitude of changes in the results of
the operation of the courts would be significant although several
of the anticipated results can be expressed in quantified terms.
It leaves such judgments to the evaluators. Harvard asserts that
making an estimate of what magnitudes are significant is
difficult, but it does not explain how the evaluators are
expected to come to a conclusion about that matter. Second, the
design is for a one-time evaluation by external experts. It does
not include a design for collecting information beforehand
(whether as baseline data or for on-going monitoring purposes)
nor does it seek to help the court system create a capability to
conduct evaluations of its own. Thus it looses an opportunity to
help the court system create a very necessary tool for its own
improvement. Third, the design, in being exclusively focused on
the results of the pilot court activity, leaves out any targets
or methods of evaluation relevant to the other activities which
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have been supported by the project. Attachment E provides a
further discussion of the draft design.

H.  Peraconnel and organization of the Project and Relationships
Among .the Parties

1. Parsonnel and Organization

Attachment F sets forth the personnel associated with the
project and the amount of their work-time which is charged to the
project hy fiscal year. During the first year of the project
28.9 person work-months were charged to the project; in the
second year 90.5 work-months were so charged; and Harvard'’s
proposal for the third year is for 116.9 person-months to be
charged to the contract. The growth in size of the staff mainly
results from the increased activity in training and work with the
pilot courts activity and to increased time for research
assistants and associates.

The main characteristics of the project’s staff and its
configuration are:

- The Director and Deputy Director, the key persons for the
project, have been with the effort from the beginning; and
they will remain throughout its life.

- Several staff members have had extensive experience in
‘prosecution work in the United States. The Director of the
Project has been an Assistant U.S. Attorney General in
charge of the Criminal Division.

-- The Director and the Deputy Director do not speak Spanish.
However, the Training Coordinator and the Research
Associates do understand and speak Spanish, and they have
acted as interpreters for the other members of the staff.

== The only member of the staff with prior, significant
experience in Latin America was the original Project
Coordinator who left the project during its second year.

-- The staff is overwhelmingly based in Cambridge with just one
person residing in Guatemala since September 1988.

As one might suspect from the above listed characteristics, the
main strength of the staff is its experience in working with the
criminal justice system in the United States and its main
weakness is its inexperience in working in Latin America. The
impact of that weakness has been accentuated by the
organization’s having only one person residing in Guatemala.
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Somae observers have expraessed the concern that the weakness
of inexperience in working in Latin America is made more serious
by Harvard’s using law students or recent law graduates to
conduct research for the project, to have discussions with high
lavel Guatamalans and to staff its Guatemalan office. These
observers doubt that those persons can bring much worthwhile
experience to bear on the activity; find it inappropriate that
such junior people would be expected to deal with senior
Guatemalan officials; and are concerned that they lack the
judgement to deal with the sensitive topics involved in any
project aimed at modifying the criminal justice system of a
foreign country. While we understand this concern and would
share it in theory, we did not find any evidence that the use of
these young people had caused problems. There was no criticism
of them by Guatemalans whom we interviewed. 1Indeed, there was
much positive comment concerning the work of Harvard'’s resident
representative. Still, it probably would be better to have more
experienced persons involved in the work in Guatemala. That
would involve more costs and, thus, fewer rasearch activities.
It also would involve rethinking the replacement planned for
Harvard’s current resident advisor who will be leaving Guatemala
in January 1990. F

]
y

The stationing of one staff member in Guatemala came about
principally as a result of the Mission’s urging since the Mission
found in the first year of the project that it had to take on
many administrative tasks for Harvard. However, the scope of
responsibilities of the person assigned also includes maintaining
liaison for Harvard with all the interested parties in Guatemala,
conducting research on various topics of interest and assisting
in preparing the design for the pilot court activities and ‘
encouraging the taking of the steps necessary to carry them out.
Currently, approximately 20% of his time is being spent on
administrative matters with the rest being devoted to working
with the pilot courts.

While administrative problems still do occur, the stationing
of the staff member in Guatemala has improved the operation of
the project and been important in getting the pilot court
activity underway. Nevertheless, there is more to be done than
it is reasonable to expect of one person in Guatemala. The
expansion of coverage of the pilot courts effort, the follow-up
necessary to see that the effort is in fact implemented
effectively, the undertaking of preparations for replication of
the new procedures and techniques and the need for more active
coordination with other organizations and activities all amount
to a large and growing workload. Thus, in addition to the
suggested location of the Training Coordinator in Guatemala it
would seem to be appropriate that Harvard also add a full-time
administrative assistant to the Guatemala office to free more
time of the local representative for the various follow=-up
activities required and to provide coverage for the local office
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during the travels of the representative to the rural areas. In
our opinion the new positions of Training Coordinator and Staff
Assistant contained in the Harvard proposal for FY 1990 might
better he located in Guatemala than in Cambridge.

2. Relationships Among the Parties

a. Guatemalan Entities

During the design of the project and during its initial
phases Harvard made contact with many persons and organizations
in Guatemala. The contacts were generally at the highest levels
of the organizations contacted 7:nce they were the persons able
to make decisions and give guida:ce and since there was not
enocugh time during the visits by Cambridge-based persons to
cultivate a wide selection of pursone from each of the
organizations contacted. The fa:\~w:aip program and the seminars
and training activities in Guat:mnala, t:e arrival of Harvard’s
resident representative and trs irve firrequent trips by personnel
of the Center in connection wii™ *:: vilot court effort all have
given Harvard added contacts & '« ¢ Nighest level. However,
because of the persornal stature ord tl.: predominance of the
Project Director in the projeci’s acriv'i.ius, contacts between
the Cambridge personnel and the haio!i~Y::92) Guatemalans remain
crucial to the project. This hu:~ “ne «¢rantage of assuring that
the project is guided by a firm =c? evp<rienced person. It has
the disadvantage that all issues I .nsoquence need to be
discussed with the Director ¢ithe: sy %raveling to Cambridge or
awaiting the Director’s visilis to Cuatenala.

The following is a short discuseion of Harvard’s
relationship with the Guatemalan organizations which are of
importance to work in the criminal justice systen.

The Supreme Court and the organismo Judicial. The Harvard
staff at all levels have a close relationship with the President
of the Supreme Court. He makes himself available to them both
formally and informally. They seek and follow his guidance on
all significant steps taken under the project (except for the
instances in which the Director of the Center made public
complaints concerning the resolve or actions of the Guatemalan
authorities as discussed in sub-part F above). The support of
the President of the Supreme Court has been crucial in both the
design and the implementation of the activities under the
project. It is likely to remain so.

Harvard also has developed good working relationships with
several of the judges who have participated in the fellowship
program and are now part of the pilot court activity. They
welcome Harvard’s participation in that activity. However,
Harvard has not maintained contact with the judges who
participated in the fellowship program but are not active in the
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pilot court activity. 1In part this is because of lack of time on
the part of the reosident representative; and in part it is
because the non-~participation of the judges is due to one kind of
negative factor or other which reduces their utility to the
project.

Of greater importance to the project is Harvard’s failure to
develop good working relationships with other offices of the
court system and especially with the chief administrative officer
and the director of the training unit. The former was assigned
by the President of the Supreme Court to be the Guatemalan
counterpart person for the project. However, early in the project
Harvard concluded that these officials were either too busy or
not interested enough to be of assistance to the project, and
decided to rely on its own personnel (and that of the Mission) to
carry out the activities. That may have been an inevitable
result, but Harvard does not seem to have used its good will with
the President of the Supreme Court to remedy the situation. This
has contributed to the relatively weak institutionalization of
the project’s activities to date, and it could be a serious
impediment to the replication effort. The problem needs to be
addressed.

The Ministerio Publico. The past activities of Harvard with

the Ministerio Publico are discussed in sub-parts E(1) and (2)
above. The result has been fairly negative. Relationships with

the current Attorney General at best are correct, and it is
unclear whether he will support effectively the participation of
selected prosecutors in the pilot court activity. Furthermore,
Harvard has not maintained working contacts with the prosecutors
who participated in the fellowship program but are not now
assigned to the pilot court activity.

The Natiopal Police. Although the project does not work with
the police since A.I.D. funds can not used for that purpose, the
cooperation of the police is important to the pilot court
activity. Harvard has sought to understand the operation of the
police better through individual consultations and research by
its staff members, and the resident representative considers one
of his priorities to be forging good working relations with the
pelice. Harvard’s relationship with the current Deputy Police
Commander is good, and his attitude toward cooperation with the
pilot court activity seems to be excellent. However, the
national police have not yet become active in support of the
project. :

The Bar Agsociation. Harvard has had contact with the Bar
Association since the beginning of the design of the project.
However, it has not brought the Bar actively into the project.
From Harvard’s point of view that is the result of the Bar'’s
having failed to respond to invitations to be more active and of
the lesser priority given to working on a new public defenders
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system to which the Bar’s support would be most relevant. From
the point of view of the leaders of the Bar, they have learned of
the pilot court activity only in general and indirectly; and they
speculate that their past differences with the President of the
Supreme Court may be a reason that they have not been consulted
more by Harvard. Whatever the explanation of the current
situation, it would seem that the project should make a greater
effort to involve the Bar. Should the Bar not support the
utilization of the new techniques being tried by the pilot court
activity (and it might well conclude that the self-interest of
its members would not be served by the introduction of the new
techniques) their replication would be much more difficult.
Probably it would be in the interest of the reform effort that
training be made available to the private defenders on how the
new techniques work and what is expected of defense counsel under
them. The Bar might be useful in such an effort.

The Law Faculties. As with the Bar Association, Harvard has
been in contact with the faculties of law since the beginning of
the design of the project. However, the law faculties have had
even less of a role in the project so far than has the Bar
Association. From Harvard’s point of view the reasons for this
are similar to the case of the Bar Association. However, the
resulting situation may be even more negative for the project,
since the idea of using student assistants for prosecutors and
the proposal of Harvard’s consultant for an improved defenders’
system (expanded to include private prosecution as well) will
require the cooperation of the law schools and their legal
service offices. '

The National Justice Commission. In designing the project
Harvard decided not to try to utilize the National Justice
Commission which had been created with support from A.I.D.’s
Regional Administration of Justice Project. Harvard thought it
would be more effective for it to work individually with those
members of the National Justice Commission who were important to
the project as it developed--e.g. tha President of the Supreme
Court, the Attorney General, the Minister of the Interioi, the
President of the Bar Association and the representatives of the
law faculties. That may well have been a correct decision from
the point of view of moving forward on its activities more
quickly; but it also reinforced the tendency for Harvard to see
itself as the coordinator of all the entities relevant to the
project, and thus it may have contributed to the lack of progress
on the institutionalization of the effort. As the project plans
the replication effort Harvard might well consider working with
the National Justice Commission which is to be strengthened under
the Mission’s bilateral Improved Administration of Justice
Project.
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b. USALD/Guatenala

Both the U.S. Embassy and USAID/Guatemala encouraged Harvard
to undertake work in Guatomala, and Harvard consulted with the
Mission while preparing its proposal. Both Harvard and the
Mission agreed that, although the Cooperative Agreement required
the Mission to approve Harvard’s implementation plan, the
Cooperative Agreement intended to set up a relationship of mutual
cooperation among independent organizations not a relationship
under which Harvard would be simply an instrument for carrying
out a Mission program or Mission decisions. 1Indeed, the position
of the Program Office of the Mission, which initially had
responsibility for the activity, was that the Mission had neither
the time nor the expertise to design and implement a program with
the criminal justice system; and that Harvard should be given
full reign to do so. Harvard, for its part, recognized that its
efforts were preparatory for a larger project which the Mission
would be planning for the future.

The initial understanding served adequately until early
1989. By then its adequacy was being questioned by the Mission
because of several conditions and events which had occurred
during the project’s first year. The more important ones were:

-- The Mission found that it had to devote more administrative
attention to the project than it had planned, and thus it
sought to have Harvard make changes in the manner of its
‘operations the most important of which was the assignment of
a resident representative to Guatemala.

- Harvard’s strong and active support for the creation of a
special prosecution unit in the Ministerio Publico in the
face of a lack of movement on the part of the Guatemalans
caused concern that the overall project would be involved in
conflict arising from the situation facing this particular
element.

-- The inability of the Mission to provide budget type support
in its bilateral project for the operation of the pilot
courts and the special prosecution unit caused friction with
both Harvard and the U.S. Embassy.

-- Harvard’s failure to submit an acceptable implementation
plan for 1988 raised concern that the project was not well
focused.

-=- A dispute with Harvard over the approach to research on the
operations of the Guatemalan police and Harvard’s public
criticism of the lack of action by Guatemala in the "white
van" case raised questions as to whether Harvard and the
Mission shared an understanding on how best to proceed with
the project under Guatemalan conditions.
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- The friendship of Harvard’s Project Director and the U.S.
Ambassador and Harvard’s failure to provide advance notice
to (much less discuss its intentions with) the Mission on
such actions as the public criticiem mentioned above and the
assignment of the person to be the resident representative
created the fear that Harvard did not really intend to take
the Mission’s views into account.

- Responsibility for the Mission’s several activities in
support of democratic initiatives was being transferred from
the Program Office to the Human Resources Development
Office, and the latter office concluded that a tighter
strategy and monitoring of the activities was called for
(however, the personnel actions to make this intention
practical were not taken until February 1989).

From Harvard’s point of view it was acting in good faith.
From the beginning it had asserted its right to have independence
of action; it saw its relationship with the U.S. Ambassador to be
highly constructive for both itself and the USG’s interests; it
believed that it had been responsive to the Mission’s concerns in
assigning a resident representative to Guatemala and that its
staff had been careful to meet with the Mission’s personnel
whenever they visited Guatemala; and it thought that those visits
and the several letters of explanation of its strategy and
tactics which were sent by Professor Heymann to the U.S.
Ambassador and the Director were even more useful than an
implementation plan. Furthermore, Harvard asserts that the
Mission personnel did not give it negative comments either in
writing in response to those letters or verbally during the
several briefings it gave in Guatemala.

After reaching something of a crisis in early 1989, the
relationship between Harvard and the Mission has improved. The
issues of the special prosecution unit and the lack of financial
support under the bilateral project for that unit and the pilot
courts have been resolved by time and the actions of others. The
administrative performance of Harvard has improved due to
increased efforts in both Cambridge and by the resident
representative. The level of understanding by the Mission of
Harvard’s intentions rose as Harvard’s resident representative
met regularly with Mission personnel, as the new Mission
Coordinator for Democratic Initiatives took hold of the portfolio
and began to provide written comments to Harvard on its various
submissions, as Harvard finally submitted an implementation plan
for the Mission’s review and as Harvard saw that the Mission was
not seeking to deny it the right of independent action.

Still, some concern or anxiety remains from the past; and
both sides need to make an extra effort to understand each
other’s needs and accommodate them if at all possible. Thus it
was particularly unfortunate that Harvard recantly cancelled the
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Quetzaltenango seminar without prior consultation with the
Mission. Perhaps it would be useful for the Mission and Harvard
to schedule quarterly review meetings to discuss the problems and
opportunities facing the project. The purpose would be to
discuss what are Harvard’s plans for the future rather than to
have Harvard describe what had been done in the past. At such
meetings the Mission would be expected to give Harvard its
opinions and suggestions concerning the plans, and Harvard would
be expected to make its best effort to present all the activities
which it was considering. Ideally, Harvard and the Mission would
also agree beforehand on topics which needed resolution or the
preparation of more information to he the basis of discussion.

c. Qther Assistance Agencies

The programs in Guatemala of other assistance agencies which
are relevant to the project are: ICITAP’s training activities for
the police, prosecutors and judges; ILANUD’s work with the

in training and on the organization of
judicial information--both substantive and administrative; and
Florida International University’s (FIU) work with a commission
of Guatemalan professionals to produce an analysis of the
operation of the justice sector. The latter two activities were
funded by the AID Regional Administration of Justice Project.

Harvard has had significant contact oniy with the ICITAP
activity. During the early stages of the project cooperation
between ICITAP and Harvard was not close. Schedules for training
events inadvertently fall into conflict. Differences over the
relationships between the police and the lnvestigating judges and
the prosecutors were not resolved before the programs made known
their views to key Guatemalans. Harvard’s plans for studying and
utilizing the police were made without input from ICITAP.
However, with very strong encouragement from the U.S. Ambassador,
coordination has improved. There are still differences of
opinion as discussed in sub-part D above. However, Harvard seeks
the opinion and suggestions of ICITAP, and uses ICITAP training
courses in its activities while ICITAP encourages cooperation by
the police with the pilot court activity.

Harvard’s lack of connection with the work of FIU was, in
part, the reault of the Cambridge-based approach of the project
and, perhaps, of Harvard’s assumption that it must do its own
analytical work. However, since most of the problems identified
during the early stage of the project as being important to the
operation of the criminal justice system had been identified in
the FIU assessment, using that assessment and paying attention to
the workshop process for discussing the assessment might have
enabled Harvard to arrive even more quickly at implementing
activities. Closer involvement in the process also might have

50



led Harvard to be more open to working with the National Justicae
Commission.

Harvard did not pursue closer relations with the ILANUD
activities because it saw them as being directed more at system-
wide administrative problems than at reforms of thae
investigative/sentencing process itself which Harvard had chosen
for its focus. However, this lack of contact probably
contiributed to the failure to achieve mutual support. For
instance, Harvard prepared its own written instructions to judges
concerning the new techniques rather than trying to adopt them to
a draft manual for Justices of the Peace which ILANUD had
prepared and which the President of tha Supreme Court had held up
using until Harvard’s input could be obtained. However, in the
short run the lack of relations probably was not too important.
That is not likely to remain the case as Harvard prepares for
replication. Considerations of administrative support and the way
in which large-scale training in the new techniques is to be
achieved will be increasingly important, and incorporating
aspects of ILANUD'’s work will become increasingly relevant. Thus
Harvard will nead to pay more attention to what ILANUD and the
court system are doing and to finding ways to utilize that work
in its planning.

I. Plans and Budget for lLast Year of the Project

As previously mentioned, Harvard has presented a revised
implementation plan and budget for the period July 1989 through
June 1990. We understand this to be the budget for the last year
of the project as well. It calls for an increase in funding of
$589,260 for a total of $1,236,804 for that period and for a
grant total of $2,272,060 for the three year project. A
breakdown of the third year budget as presented by Harvard is
given in Attachment G.

Except for support for a special prosecution unit in the
Publico, the program set forth in the implementation

plan continues in some degree all the activities which have been
part of Harvard’s on-going project. Work with the pilot courts
becomes an even greater focus of the project than in the past,
and preparing for replication hecomes the next most important
activity. Other activities such as the judges’ program in
Cambridge (which evolved from the fellowship program) and the
seminars program in Guatemala serve those activities exclusively.
The plan also includes work on devising a new public defense
system (to be linked to the pilot court activities somehow) and
on techniques to deal with judicial corruption.

Several of the issues raised in the preceding discussions of

the elements of the project are relevant to the proposed
implementation plan.
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- The use of a Cambridge-based judges’ program to plan for the
expansion of the pilot court activity and its eventual
replication throughout the nation seems to be expensive and
to suffer from the drawbacks discussed in sub~part C above.

- The need for another consultative meeting so late in the
project period is not clear. If one is held it might better
take place under the auspices of the National Justice
Commission and be focused on the needs for cooperation in
the program for replication.

- The seminars in Guatemala program might well include follow-
up training in the use cf the new tachniques as well as
discussions of the plans for replication.

- The research component continues to be more wide-~ranging
than is likely to prove useful for accomplishing the main
focus of the project - analyzing the experience of the pilot
courts and preparing for the replication effort. Limiting
the scope of research might produce more practical results.

-= The relationship between the proposed special office for
replication and the other offices of the judicial system
needs more analysis, and any training effort aimed at
replication naeds to take into account the relevance of
those other offices.

-- Although the budget amounts assigned to further work on the
defense and prosecution aspects of the pilot court
activities are small, the prospects for achieving concrete
activities (especially in the defense area) within the next
10 months are so unclear that it might be wise not to spend
significant amounts of time on thenm.

- The expansion of support for Harvard’s staff contemplates
two additional positions in Cambridge when the greater need
is for more presence in Guatemala.

- The amount of funds planned to support the preparation of
the replication effort seem low compared to the level of
support for additional pilot court activities.

Our attempt to analyze the proposed budget for the last year
proved to be inconclusive since the budget did not include the
detail and was not organized in a way which permitted a thorough
analysis. For a discussion of this problem and other aspects of
the proposed program and budget, see Attachment H. For the
reasons set forth in that Attachment it would seem advisable for
Rarvard to resubmit a budget which takes into account the
questions and issues raised. Our tentative judgement would be
that it is not likely that a substantial increase in the level of
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resources will be necessary to meet what the project can
reasonably be expected to do over the next eight months.

v MAJOR ACCOMPLISHMENTS

A. Relationsbip with the President of the Supreme Court

As mentiocned in various places in ‘:he discussion of thae
project’s activities in part III above, Harvard has established a
close and positivu relationship with the President of the Supreme
Court who also is responsible for the operation of the entire
court system (the QOrganismo Judinial). That relationship covers
both formal and inZormal activities, and it includes both the
intellectual and the organizational aspects of Harvard’s
activities. The strong support {vom the President of the Supreme
Court may have led Harvard to assume that it did not need to work
at cultivating other levels of the system thereby contributing to
some of the administrative problems which have occurrc¢d in the.
operation of the activities. However, it is nearly impossible to
over-emphasiza the importance of the relationship to the
confidence which Harva.d has shown in moving forward with the
project and to its ability to be well received by the court
system. Harvard d=gerves much credit for having been able to
foster that support and to retain it in the face of the
difficulties which lhave beset various aspects of the programn.
Indeed, the pogitive impact of Harvard’s relationship with the
President of the Supreme Court goes beyond the immediate needs of
the activities under the project. It also has demonstratad that
a US institution can work in the sensitive area of judicial
reform without putting itself into conflict with the national
leaders of that system--something that many people doubted was
possible after the earlier experience which AID-assisted programs
in legal matters had had in Latin America. Harvard thereby has
produced a more favorable atmosphere for activities such as those
to be carried cut under the Mission’s Improved Administration of
Justice Project.

B. achievement of Concrete Activities

The evolution of the project has been described in part II
above. The project now has underway activities introducing very
conccete changes in the ways in which the trial court level of
the Giatemala criminal justice system conducts the gathering and
utilization of evidence. These changes are still on a pilot
basis, but the preoject plans to take steps to prepare a program
under which many of the changes will be replicated throughout the
system. The changes include modifications in the ways in which
witnesses and accused persons give their statements, the way in ks
which judges relate to the interested partiecs and witnesses and
the way in which the judges hear the argumernits of the parties.
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The changes include the greater use of forms and checklists, the
introduction of more penetrating interrogation techniques, the
use of greater orality in the presentation of testimony and trial
arguments and many additional suggestions (e.g. that justices of
the peace have greater discretion in the forwarding of cases to
the next trial level) which in their cumulative impact can amount
to very significant change in the way the system woivks. No other
external institution has taken on this task of focusing on
criminal law procedures (not just administration improvements)
and on introducing concrete changes (in contrast to discussions
about changes).

The introduction of these concrete changes are important
both for themselves and for the impression which they give to the
court system that, in fact, change is possible. It was not a
foregone conclusion that an academic institution such as Harvard
would pursue the implomentation of concrete changes; indeed, some
observers question whether Harvard has the experience that is
most appropriate t> he the implementor of such a program.
However, in the situation in which other assistance activities
(including USAID/Guatemala’s own bilateral project) had not yet
generated actual changes in the aspects of the judicial system on
which they were working or planning to work, the fact that
Harvard did begin the introduction of concrete changes is
noteworthy.

C. Basie for 2dditional Support by USAID/Guatemala

From the beginning of the project it was expected that the
Harvard assisted activity would generate experience which might
be the basis for a program to cover the entire judicial system.
It appears that the Harvard project will meet thct objective.

The changes bring tried under the pilot court activity will both
complement the administrative improvemaents to be supported by the
USAID/Guatemala bilateral project and offer the experience on
which that project could support their expanded use throughout
the system. The experience may well offer a basis on which the
scope of that bilateral project can be expanded beyond
administration matters into criminal law procedures. Thus it
will be important that, as work during the last year of the
project focuses on preparations for replication, the connection
between the procedural changes and the administrative aspects of
the work of the court system be given greater attention. However,
that need does not detract from the accomplishment of the
project’s having generated experience for use by the court system
and those agencies planning to assist it.
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v MAJOR ISSUES OR PROBLEMS FACING THE PROJECT

A.

Tha Pilot Court Activity Faces Seraous Difficulties

The problems facing the conduct of the pilot court
activities have been discussed in sub-part III E above. The
major ones are:

There have been delays in providing the equipment and
physical improvements called for.

Initial training has not yet been given to all ths
personnel of the participating courts, &nd those that
have received the initial training express an interest
and a need for follow-on assistance and further
training.

The proposal for a pilot activity in the Department of
Solola has not yet been approved nor has training and
other preparations been completed for its
implementation.

Although two prosecutors just recently were assigned
to the pilot court activity in Guatemala City, the
cooperation of the Ministerio Publico with the pilot

effort remains untested.

The cooperation of the police with the pilot court
activity has not yet got underway.

The strengthening of the defense aspect of the pilot
court activity has not yet been formally planned, much
less implemented.

The extent to which additional pilot court activities
will be added to the sites now underway has not yet
been decided or planned for.

Recommendation: Harvard and USAID/Guatemala should address
more completely the implementation problems facing the pilot
courts operating in Guatemala City and Totonicapan before
undertaking additional pilot court activities. 1In
considering expanding the scope of the pilot court activity
to other geographic areas, Harvard should carefully weigh
the requirements of implementation against the time
remaining in the project for producing concrete experience.

In addition to addressing the above listed problems, the
main issue facing the pilot court activity is how to provide the
zdditional support which appears necessary while reducing its

cost.

This issue involves both the training program and the
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individual follow-up support by Harvard’s personnel and the court
system.

Coats of Iraining, The costs budgeted for training programs by
Harvard appear quite high. Looking at the programs for the pilot

court effort in Totonicapan, for example, Harvard has budgeted
$25,906 for initial training and approximately $16,410 for
follow=-up training, approximately $28,497 in personnel costs,
$7,384 in monitoring and assessment, $12,332 in overhead and
$9,364 in equipment for training related expenses in the coming
year. (The personnel, monitoring and assessment and equipment
costs were determined by assigning these costs proportionally to
the direct training costs at 27 per cent.) The total budgeted
for training in Totonicapan is $99,893. This figure does not
include any effort in training that the in-country Harvard
representative would do from the Guatemala office or work
budgeted under the replication office. In Totonicapan, the court
staff consists of 19 employees. Assuming all are trained and the
prosecutor participates in the training, the cost per employee
for the coming year would be $4,994. Given that a great amount
of training took place last year and that the court personnel
interviewed all seem aware of the objectives of the system and
their responsibilities in it, the budgeted amount appears
excessive. (The same comments can be made for the pilot court
etffort proposed for Solola, which is budgeted at an even higher
amount) .

‘There is also the issue that there is significant turnover
in the judicial system and judges are reassigned frequently.
Thus, if the training is so heavily oriented to individuals
rather than to a system-wide effort, the benefits can be
undermined by personnel changes.

The training has focused on improving the
investigation of cases. There is no evidence of training which
acknowledges the judge’s role as a manager. Yet, in two pilot
courts the main problems appear to be a result of the judge’s
inability or unwillingness to act as a manager. Furthermore,
there is considerable comment that training programs should be
shortened and regionalized to reduce the amount of time officials
are taken awvay from their courts. The court staff who were
interviewed in Totonicapan suggested the regionalization of
tr. 'ning programs as they felt that they had more common problems
with the surrounding departments than with courts in Guatemala
City. There is evidence that this regionalization is happening -
e.g. the seminar scheduled for Quezaltenango.

-up. Additional training is one type of follow-up; another
is the visits made to the courts by Harvard’s resident
representative and its Cambridge-based personnel. This type of
activity must balance the need to avoid being seen as overbearing
or as interfering in the operation of the courts with the need to
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provide informed advice on practical applications of the reformed
procedures--advice which requires observing the operation of the
court personnel and being available to make suggestions at the
moment the suggestions would be most relevant. It also involves
assisting in resolving shortfalls in the support being provided
to the pllot courts by the overall court system and by other
cooperating organizations. The resident representative of
Harvard is very actively engaged in these tasks and is having a
positive impact. However, based on the interviews we conducted,
wa conclude that the court system needs and would welcome more
intense follow-up by Harvard. We doubt that will be possible
without an increase in Harvard’s in-country staff.

Recommendation: Harvard and USAID/Guatemala should review
the plans for training and follow-up under the pilot court
activity to find more economical ways of providing an even
higher level of support.

B. Institutionalization of Project Activities Has Been Weak

Although much progress has been made in designing and
getting activities under way, and although Harvard has been
conscientious in involving Guatemalan judgec in the design work
and in the several activities preparatory to implementation,
Harvard has taken on itself responsibility for the accomplishment
of most of the activities; and Harverd’s personnel have taken
almost all the actions to move the activities forward. There has
been no effective counterpart for the Harvard project apart from
the President of the Supreme Court who, obviously, cannot be
¢xpected to act as the project’s implementing agent. Neither the
administrative office of the court system nor its training
division have had effective participation in the activities under
the project, and Harvard has chosen not to try to involve the
National Justice Commission. As a result, the activities under
the project are overwhelmingly dependent on the actions of
Harvard.

The up-coming effort to design a replication component for
the project presumably will include steps to strengthen
institutional ways to assure that the experience of the pilot
court activity is utilized. However, it would seem preferable
not to wait for the replication effort to be implemented to
engage Guatemalan organizations more intimately in the conduct of
the project--including the pilot court activity itself. This mav
require reconsideration of who should be the official counterpart
for Harvard’s activity. A role for the National Justice
Commission might be considered.

¢ Even in advance of the design of the
replication component, Harvard and USAID/Guatemala should
prepare a strategy for increasing the role of Guatemalan
organizations in the execution of the project. Particular
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attention should be paid to the possible use of the training
unit of the Supreme Court and the National Justice
Commission. The need for further institutionalization of
the activities and for an effective counterpart for the
Harvard activity should be a matter of discussion with the
President of the Supreme Court.

Sub-part III H (2) above provides a discussion of Harvard'’s
relationship with the various entities involved in, or
particularly useful to, the efforts being supported by the
project. To date, Harvard has spent a great deal of time and
effort in seeking to involve the Ministerio Publico and the
national police in the project. It has been less persistent in
trying to involve the Bar Association and the law school
faculties, and it has had little contact with ILANUD or the
Regional Administration of Justice Project since the design stage
of the project. Harvard’s closest contact and highest degree of
coordination has been with the ICITAP program which already was
underway in Guatemala wiien the Harvard activities began.

Although greater contact and coordination with these various
organizations would have been desireable, it probably was not
crucial as Harvard had its hands full getting underway the
activities with the court system. However, now that those
activities are underway, the project needs the greater
involvement of those organizations to bring about important
complementary actions--e.g. adding a defense function and
designing a replication system which takes account of the
administrative improvement and other plans of those
organizations. Also in designing its own bilateral prcject
USAID/Guatemala included a plan to use that project to provide
coordination to the several activities (including that of
Harvard) which were working with the criminal justice sector in
Guatemala. However, no mechanism (apart from suggestions and
recommendations by the US Ambassador) effectively has been put in
place to provide that coordination. Such a mechanism is needed.

Recommendation: Harvard should place increasing importance
on obtaining the involvement in the project of organizations
apart fiom the court system, and USAID/Guatemala should seek
to create a system for coordinating the actions in Guatemala
of the various organizations receiving funding from A.I.D.
to work on improvements in the criminal justice sector.

The reliance of the replication effort on training makes
more acute the need to include the Supreme Court’s training unit
in the project’s activities as indicated in parts A and B above.
It also suggests that a greater effort should be made to involve
the law faculties in the project. The preparation of the lawyers
in the justice system clearly affects how well the system works.

58



In Guatemala it is generally agreed that the preparation in the
law schools for practical court-related work is inadequates
Lawyers do not have any training in oral proceedings, for
example, so if the idea of institutionalizing oral proceedings is
to move forward, there will be a need to change the curriculum at
the law school level. Furthermore, since the officials working
in the court system are law school students, the law schools
represent a much more immediate way to effect improvements in the
justice system than they would in the United States. As an
academic institution and a law school it would appear to be
natural for Harvard to work with the Guatemalan law schools.

D. Greater Focus on Activities in Guatemala Is Required

During the first two years of the project the organization
of Harvard’s assistance was heavily focused on activities in
Cambridge. (See discussion in sub-part III H (i) above.) Several
of the issues raised in this evaluation report (e.g. lack of
institutionalization of activities, the need for increased
follow-up support for personnel for the pilot courts and the need
for greater involvement of organizations apart from the court
system itself) probably were made more serious by reason of the
structure of the project. More importantly, in Harvard’s
proposal for the last year of the project, the structure of the
project and its budget do not seem to reflect the increasing
focus of the project on implementing activities in Guatemala.
Funds are included for two additional positions, but both are to
be located in Cambridge. Of course, considerable travel to
Guatemala is provided in the proposed plan. However, it seems
very doubtful that repeated trips will be an adequate substitute
for in-country presence when implementation of activities is the
principal focus of the project. This will be even more important
if the pilot activity is expanded to other areas as well.

Recommendation: Harvard and USAID/Guatemala should review
Harvard’s proposal for work during the last year of the
project from the point of view of whether the proposal
provides sufficient support in Guatemala to accomplish the
implementation of the pilot court activity and the
preparation of the replication effort. 1In that review, they
should consider the possibility of expanding Harvard’s
Guatemala office to include the Staff Assistant and Training
Coordinator positions currently proposed to ba added to the
Cambridge-based staff. They also should consider how to
assure that the Pilot Court Project Director will spend
substantially more time in Guatemala.
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E. The Planning for Replication Neaeds to Pay Attention to
Costa, Administrative Aspects and Compatibility with
USAID/Guatemala’s Improved Administration of Justice Proiect

One of tha two major foci of the project during its final
year is to be planning for replication of the changes being
introduced and tested in the pilot court activity. The status of
work on the replication component of the project is discussed in
sub-part III E (6) above. That discussion points out several
important issues and difficulties facing the component. Among
them are that neither Harvard nor the court system has made any
estimation of the costs of introducing the new procedures
throughout the system; and that, in planning to create a special
unit in the court system to handle the replication activity,
Harvard’s proposal does not seem to be taking into account the
role of the existing units of the court system’s administrative
structure nor planning to merge its effort with that under the
overall administrative improvement program to be supported by the
bilateral project of USAID/Guatemala. Our very tentative
estimate is that the cost of the replication will be high, and
that the willingness and ability of the Guatemalan organizations
involved to meet those costs needs to be tested socn. We also
are concerned that the establishment of a separate replication
uni{ will lead to conflict with the other activities being funded
by A.I.D. in the sector. For instance, where in the court system
should there be a capacity to analyze problems and to plan
programs to meet them - in the replication unit or in the
planning unit to be creatied under the bilateral project?

Recommendation: As part of the early stages of its planning
for the replicating activity, Harvard should assist the
court system in making an estimate of the cost of
replication of the new procedures and techniques; and,
together with USAID/Guatemala and ILANUD, it should discuss
with the Supreme Court, and perhaps the National Justice
Commission, what approach to replication would be most
compatible with the current and planned activities to
improve the overall performance of the criminal justice
sector and its institutions.

The Harvard approach has basically been one of designing a
program through bringing Guatemalans to Harvard to discuss
different approaches. The components of the project have changed
often. For example, within the past six months, the special
prosecution unit and the victim-witness activity have been
dropped and other activities such as having law school students
work with the prosecutors have been added. While the flexibility
of the project is important in allowing the project to take
advantage of opportunities as they appear, as Harvard is in its
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third and final year the introducntion of new areas of work could
be a defect rather than an advantage since new activities will
not have time to mature before the prouject is completed.

Further, the Harvard project has not postulated any method
by which the success of the gver” .1l project can he measured. For
example, if the replication effoxt is the key measurement of the
succesa of the program, there should be an objective that is
reasonable to achieve, e.g. have the slements of the pilot courts
been implemented in two other courts? By establishing such
objectives, other elements critical to the replication effort
will need to be discussed ~ for example, how will the effort ba
funded, who will do the training, are there sufficient funds for
necessary travel expenses?

¢ Harvard should more clearly state the
project’s objectives for the coming year, and articulate
indicators by which they can be measured as having been
achieved.

The Cooperative Agreement does not require any
"deliverables" either to the Mission or for the Guatemalan court
system. To date, Harvard has turned out written proposals for
the pilot court activities in Guatemala City, Totonicapan and
Solola. It also has produced the six forms and guides that are
being designed and introduced into these pilot courts. Preparing
for the time that Harvard will no longer be a presence in
Guatemala (now thought to be mid 1990), Harvard should develop
more "deliverables" that can be incorporated into the Guatemalan
system. For example, the Harvard project has made much of the
need to improve the investigation of crimes, and has developed
forms for analyzing crime scenes. The forms have been extremely
well-received, and go a long way toward standardizing procedures
throughout the justice system. Additional forms could be
developed and distributed. A simple manual with guidelines and
forms could be developed based on the experience of the pilot
courts and made available to all courts without having to wait
for a full pilot court effort to reach them.

: Harvard should establish a set of project
"deliverables" including items such as manuals and forms
based on the pilot court experience that can be introduced
system wide.

* In its comments on the draft of this report Harvard stated
that it intended to develop and deliver these types of outputs
before the end of the project.
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G. Working Relations Between Harvard and USAID/Guatemala Need
Furthar Attention

The problems that have arisen between Harvard and
USAID/Guatemala in the course of the projact to date have baen
mentioned in sub-part III H (2) above. They have not been
fundamentally troublesome for the condurnt of the project.
However, they have caused residual concern on the part of the
personnel of the Mission. 1In our judgement the problems need not
have arisen, and similar problems can be avoided in the future
with effort on the part of both Harvard and the Mission. Taking
actions to avoid such problems will be particularly important as
the Mission’s bilateral project gets underway; as pre-election
tension aounts in Guatemala; and as the project becomes more
widely knaown in Guatemala and thus more likely to attract
politically motivated criticism. The Mission will have to accept
that Harvard is entitled to express its views on major
developments in Guatemala and especially on developments in the
areas in which it is working, and that those developments may
become so troublesome that Harvard will not be able to continue
its activities. Harvard will have to accept that the Mission is
entitled to have the opportunity of knowing beforehand what
Harvard plans to do and of being able to provide comment and
counsael to Harvard before steps are taken which could have
significant effects on the project. As the Mission gives respect
to Harvard’s ability to devise useful improvements in justice
systems, so Harvard should give respect to the Mission’s
judgments based on its long experience in managing development
programs in the Guatemalan context.

Of equal importance is the need to achieve an even more
collaborative approach to the conduct of the project during its
last year. The greater focus of the Harvard project on
replication and the Mission’s increasing involvement with the
justice system as the bilateral project gets underway, give an
opportunity to achieve mutual reinforcement of purposes if there
is full collaboration. Thus, it would be advisable to create
mechanisms for fostering fuller collaboration. Our suggestions
would be:

(i) that there be quarterly review sessions in Guatemala
between Harvard’s key personnel and the Mission
concerning Harvard’s plans at which the Mission would
be expected to provide Harvard with substantive
comments on those plans;

(ii) that Harvard make it a practice to provide the Mission
with early written reports on all activities (including
individual research activities) which take place under
the project, and that the reports cover the substance
of what was decided or reported.
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{ Harvard and USAID/Guatemala should discuss
what are their respective axpectations of each other
concerning the operation of the project during its final
year and how more couplete collaboration can be achieved.
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p10/T No.

AMENDED ILLUSTRATIVE FINANCIAL PLAN
(For a Three - Year Program in U.S.Dollars)

ITEM

Progaram Administration

1.

Personnel Salaries and
Benefits

a. Harvard University's Law
School

- Project Director
(40% of time)

- Senior Project Associate
(15% of time)

- Student Research Assistarits
{1,500 hours)

- Guatemala in-country Director
(full time). Includes fringe
hbenefits on salary, post
differential, insurance, housing

e T Ll

520-0376-3-70068

PREVIOUS BUDGET

425,000

allovance, office rental (allocated

toward combined office/home rental

agreenent)
Travel (International)

in-country operating costs (Office
eaquinra2nt, furniture, communications,
travel, in-office expenses, meetings/
conlerences, maintenance services,
rransportacion or taxis)

30,000

25,000

INCREASE

102,119

2,200

57,289

. .Chn

a(r-’

MEW BUDGET

527,119

39, 200

82,289



A ! r1c BU

. Proaoran kctivities

1. Consuitation 520, 000
a. Regular #Mectings
b. Individual Research and consultation
<. Consultation visits

2. Fzllowship/Training 190, 000
a. Fellowships

b. Seninars

2. Quernnad 295, 000

GRJ.I!D TOTAL 1,485,000

—— e e - - ——

190,000

200, 000

— - e o =
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Attachment

PIO/T No., 5200003 .4-1-92'23
ATTACHMENT 1

Background

Prior to the sle2tion and inauguration in 1986 of the
oo reant Guaremalan Administration, Guatemala suffered years of
nilirary disvavors~.w8 and repression, including widespread
po - o=tr~ wotivat.. homicides and disappearancaes. The
c. tent uatemalan Constitution, ratified in 1985, providaes a
£... range of civil and political rights to assure protection
=: inst abuse of power, political repression and vigilantism.
i1 'ver, fully opurationaslizing thnse protections and
w. *“lishing a st~ong rule of law requires the development ~:
m. .. greater capauly in Guatemala's judicial syatem.

(n response to an unsolicited proposal from the Harvard Law
~+:1l (HLS), the USAID signed a Cooperative Agreement on Jul:
1137 which provided the HELS with funds to assist in ]
gtheniag the Quatemalan Judiciary.

“tiisub 1 ~= TITLE

“VALUATION OF THE BARVARD LAW SCHOOL PROGRAM (PROJECT
220-0376).

-“CLE L1 == OBJECTIVE

The purpose of this Work Order is to provide to AlIL ~.
- 23 Law School (HLS) a formative evaluation of BLS's w:or-
S e,

AATICLE 111 =~ STATEMZINT OF WORK

Tne pivotal juestions, which the USAID wants answersea
.+ ContriLstor, ares

n
1

L. Given the unus'2)l *lecitility that HLS has had .12

revlica-ion: ine ©SL3S program has evolvad
.05 experimental or >liot activities iz areas that HLS ha.
satermined to be critical to successful reform of the
Gue-emalan Judicial System. The evaluation team siould
carefully review these activities and documen’: its
{fuigement ~oncerning (a) their priority aad revlicab.l v

'iven the h man and financial resources .:2%h from ti il°
04 conors) that can be 2xpec:ed to be aveiladle £o ta-

desig%.n% ts prog:am, h.s it chcsen actlvities which ---
bot rlority and, in the Guatemalan context, fes .o’
for_successful I
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Judicial System, and (b) the level of acceptance expacted
from thosa whn would be involved in implementing the
ratorms (i.e., should resistance he expectad?), Is HLS
aiequataly docunenting i:s activities 80 as to be able to
dascribe to those who will be charged with extending the
activities selected for replication what worked, what did
not work and why?

ement and reinforce other

2.

ngeoi~g Administration o activicies? A.I1.D.
hias baen active uatemala since 1 Tn AQT activities,
primarily through funding of thae (ILANUD) program. A large
bilateral effort, which would be the vehicle for
replicating and spreading what HLS successfully designs and
9ilots, has bewn authorized and will begin activities o/a
august of 1989. Other USG activities include funding of
Aznerican Bar Association seminars in Guatemalan, USIS
sponsored Invitational Visitor Program activities and
training provided by the U.S. Department of Justice's
ICITAP program. Also, other donors have provided some
agsgsistance,

3. How 40 the key personnel in the Guatemalan judicial
systen and the Bar Assoclatioo view the HLS Program? Eow
do they view the priority and replicability of Harvard's
activities? Does good communications exist? Do they
believe that their opinions have received udequate
consideration in the design of the HLS program and its
activities. How do they characterize the quality and
quantity of HLS inputs? What do they see as thae Progran’s
successes and failures?

4. Does the HLS wor%glan for March 1989 through June 1999
appear feasible there Ce adeguate time and rasource:
to accoamplish what is proposed?

5. How do the activities ac:tually implementaed or containaj

in its March 1989 workplan compare with the Proqr: -
Description contained in its Cooperative Agreemsn: - ith
A.I.D. point point comparison should be o-izi:t:d,

Including the results or impact to date of activities
actually implemented. If the contractor determines that
HLS does not intend to comply with any activities
prescribved in the Program Description, the contractor
chould provide an opinion concerning whether or not (a, =ue
activity currentl: appears critical to the purpose of tho
Agreement and (b) is it of lesser or greater importance to
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“pose than activirinrg which HLS is or i3 planning

:\“. E‘
-~ pursua. Alzo, the ¢cnizactour should de«acribe (a) *he
‘an* ' > whizh persicipants in the ALS Fellowship Proqran

~ /e {n faat vhar. ' tho expsrience and ideas acquired in
the P.ugram  ith *heir co0lleagues, and (b) research papers
ond . ced by L8 ;i uff or Guatemalan Fellows have had an
azcercable lovael 5! distribution to interestaed parcties.

: HLS has ﬂhosen =0 manage %his Program from Caabridge.

‘{fas ceptra managcmont proven adeguate or 1ls it a
constralnt ho Implementat on
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Attachment ¢

LIST OF PERSONS INTERVIEWED

Department of State/Washingtop

Mr. James Michel, former US Ambassador to Guatemala

Ms. Fay Amstrong, Office of Policy Planning & Coordination, ARA

Ms. Norma J. Parker, Director, Office of Democratic Initiatives
Bureau for Latin America and the Curibbean

Ms. Deborah McFarland, Deputy Director, Office of Democratic
Initiatives

Mr. Carl Cira, Office Director (by telephone)

Mr. Luis Ssalas, Advisor from Florida International University (by
telephone)

USAID Mission to Guatemala
Mr. Anthony Caterucci, Mission Director

Ms. Liliana Ayalde, Director, Office of Human Resources
Development

Mr. Richard Martin, Deputy Director, Office of Human Resources
Development

Mr. Ronald Witherall, Coordinator for Democratic Initiatives
Office of human Resources Development

Licda. Carmen Aguilera, Project Officer for Harvard’s
Cooperative Agreement

Mr. Thomas Kellerman, Deputy Program Officer
ICITAP, US Department of Justice

Mr. Christopher Kriskovich, Director of the Program
Ms. Debbie Maxwell, Deputy Director of the Program
Mr. Yochelson, Chief of Planning and Evaluation
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Canter for Criminal Justice. Harvard Law School
Professor Philip Heymann, Director

Dr. Daniel McGillis, Deputy Director
Dr. James Rowles, former Project Coordinator

Ms. Carmen Ortiz, Pilot Court Program Director and Training
Coordinator

Mr. Morris Panner, Guatemala Office Director
Professor Richard Wilson, Consultant

Members of the Court System of Guatemala

Dr. Edmundo Vasquez, President of the Supreme Court

Licda. Leticia Rodriquez, Secretary of the President of the Court
System

Sra. Sandra Ulate, Chief of the Training Unit of the Court System
Sra. Josefina Cortifio, Chief, CENELAX

Lic._Alberto Cordon y Cordon, Consultant to CENELAX

Lic. Napoleon Gutierrez, Sentencing Judge in Guatemala City

Lic. Jose Maria Carrera, Sentencing Judge in Guatemala City

Lic. Leopoldo Guerra Juarez, Sentencing Judge in Guatemala City
Licda. Ana Maria Crozco, Investigating Judge in Guatemala City

Lic. Carlos Alberte Villatoro Schunimann, Investigating Judge in
Guatemala City

Licda. Isabel Prem de Mijangos, Investigating Judge in Guatemala

City
Lic. Hector Hugo Perez Aguilera, Investigating Judge in Guatemala
City
Lic. Roberto Lemus Garza, Investing and Sentencing Judge in
Totonicapan

Licda. Yolanda Perez Ruiz, Investigating and Sentencing Judge in
Solola

Lic. David Moya, Justice of the Peace in Guatemala City



Lic. Oseas Colop Vicenta, Justice of the Peace in Totonicapan

Sevaral officials of the Investigating and Sentencing Courts in
Guatemala City and in Totonicapan.

Members of the Ministerio Publico

Lic. Rodolfo Cardenas Villagran, Attorney General

Lic. Mario Guillermo Ruiz Wong, Prosecutor in Guatemala City
Lic. Luis Fernando Argueta Bone, Prosecutor in Guatemala City
Lic. Miguel Enrique Solis Rojas, Prosecutor in Guatemala City
Licda. Catalina Katz Ungar, Prosecutor in Guatemala City
Licda. Eugenia Sandoval, Prosecutor in Totonicapan

Members of the National Police
Col. Mario Cifuentes, Sub-Director

Private Lawvers

Lic. Jorge Rolando Barrios, President of the Guatemalan Bar
Association

Lic. Johnny Swank, Former President of the Guatemalan Bar
Association

Lic. Herbert Valencia

Law Schools

Licda. Carmen Maria G. de Colmenares, Dean of the Faculty of Law
of University Rafael
Landivar

Dr. Cipriano Soto, Dean of the Faculty of Law of San Carlos
University
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Attachment D

ESTIMATION OF COSTS OF REPLICATION

The ultimate measure of the success of the pilot court
activity will be the extent to which the procedures and
techniques that are found to be successful are replicated in
courts throughout Guatemala. Key to that replication effort will
be its cost to the justice system. At this point only the
general types of start-up and ongoing costs of the activities to
be replicated can be identified. Some of the funding
requirements, such as the need for additional training and
planning personnel, may be addressed by the bilateral Improved
Administration of Justice Project.

According to the Gaceta de los Tribunales of June 1988 the
number of first instance courts which would be included in the

replication effort are as follows:

Courts of Sentencing

Guatemala City 5
Courts of Investigation

Guatemala City 7

Provinces (combined courts of investigation

and sentencing) 35

Justices of the Peace

Guatemala City 13

Provinces 113

Total 173

The major cost elements for replication of the pilot court
effort identified to date are listed in the following discussion.
Some are recurring while others are one-time costs. Decisions
will have to be made as to staging incurring the expenses, but
this list gives an idea of the overall level of the expenditures.
These are very tentative estimates. The data needed for making
estimates for several of the categories was not readily
available, and we did not have the time to collect it. Harvard
and the court system should conduct a more thorcugh analysis of
the prospective costs of replication.

1. TIvaining Programs

The costs of training programs is difficult to determine.
For the Solola pilot activity Harvard has budgeted approximately
$86,297 which includes a judges’ program at Harvard, initial
training and follow-up in Guatemala and a seminar under the

1
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replication effort. Clearly this level of expenditure cannot be
sustained for each Department. The training must turn to a
"train the trainer" technique in which key Guatemalan personnel
are trained and then expected to train the remainder of the
personnel involved. At a minimum, one full time position in the
national training office would be required to work on the
training effort.

Although not mentioned in Harvard’s implementation plan, it
would appear inevitable that procedural manuals will be prepared
and distributed to the courts. These manuals would outline
procedures to be followed in examining the scene of the crime, in
taking statements from witnesses and in using the model forms
etc. The cost for the preparation and distribution of such
manuals will have to be calculated.

- 1 staff analyst position at 75 percent of the
salary of a judge of first instance for two
years $11,000

- Production and distribution of
procedural manuals
Subtotal (over two years) $61,000

2. National Administrative Office Personnel

The Harvard project has discussed the creaticn of a special
replication office. Presumably the office would have a secretary
and perhaps a planner/analyst position. Discussion will have to
be held as to how this office and these positions would relate to
the proposed planning office under the bilateral agreement.
Furthermore, the Harvard plan talks about a certification process
in which the courts would be periodically checked to see jif they
were following the guidelines of the pilot effort. At least one
additional professional staff person would have to be added to
the national administrative office to carry out that work.

To support the above personnel, office equipment will be
needed. Some special equipment such as video camera equipment
and VCR’s will be required in order to conduct training programs.

- Replication Office Director at 100% of

first instance judge (2 years) $15, 000
- Staff Analyst (Planning) at 75% of

first instance judge (2 years) $11,000
- Staff Analyst (Certification) at 75% of

first instance judge (2 years) $11,000
- Office Secratary (2 years) $9,000
- Office Equipment $10,000
- Special Equipment (VCR, Tape Recorders etc) $10,000
- Subtotal (over two years) $66,000



3. Production of Forme

The pilot court effort has produced six forms and guidelines
for use primarily in conducting investigations. These forms will
have to be reproduced and distributed nationwide on an ongoing
basis. Several officials within the pilot court have stated that
frequently the supply of forms has run out,

Development of standardized forms $35,000
Reproduction and distribution of

standardized forms $20.000
Subtotal (one time) $55,000

4. Special Equippent

The pilot courts are being outfitted with cameras, tape
recorders and typewriters as necessary. The start-up cost will
be the cost of this equipment. The ongoing costs of ribbons for
the typewriters, particularly if electric typewriters are used,
cassettes and film for the cameras as well as repair and
maintenance of this equipment will be substantial.

cameras ’
- 346 polaroid type cameras (at two per court)

at $60 per camera $20,760
- 7,000 rolls of film (at 20 rolls per camera)

at $8 per roll $56.000
- Subtotal $76,760
Tape Recorders
- 173 tape recorders at $40 per recorder $6,920
- 1,730 cassettes at $1 per cassette
- Subtotal $8,650
Iypewriters

519 typewriters (at three per court) at $2,000

per typewriter $1,038,000

2,595 ribbons (at five ribbons per court) at
$2 per ribbon $5,.190
Subtotal (one time) $1,043,190

5. Physical Improvements

Much has been made of the creation of cubicles to provide
privacy while court officials are interviewing witnesses and
defendants. If such changes are to be duplicated in all courts
the costs will be substantial. Furthermore, the introduction of
oral testimony will have serious implications for the design of
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the court facilities. The present cwurt layouts in both the city
and the rural areas do not include a "courtroom" as is the custom
in the United States. If oral hearings are to be integrated into
the system, modifications will have to be made in existing
courts, and new courts will have to be designed differently. The
cost of conversion to allow for oral testimony and hearings can
be expected to be substantial as the courtrooms will also have to
be outfitted with the appropriate equipment including benches,
chairs, sound systems, etc.

- Modifications in existing courts
to build cubicles # $2,000 per court $346,000

- Construction of courtrooms
in sentencing cour%ts at
$15,000 per courtroom for five courts
Subtotal (one time) $421,000

6. Iravel Costs

Increased travel by court employees, police and prosecutors
is key to improved investigations and to expanding the presence
of the justice system in the rural areas. A cormon complaint
among justice system employees is that there are no internal
methods of transportation such as cars nor is per diem available
to reimburse personnel for out-of-pocket expenses. As a
consequence, necessary travel often does not take place. Funds
destined for travel expenses will have to be increased
substantially for the system to be effective. Travel funds will
be essential for circuit riding judges, prosecutors to visit the
crime scene and police to conduct detailed investigations.

8,650 days per diem (at 50 days per court)
at $10 per day
Subtotal (per year) $86,650

7. Creating New Courts

It is debatable whether this cost category should be
included in the cost of replication. On the one hand, one might
conclude that it should be excluded since the pclicy to create
additional justice of the peace courts and tuv separate
investigating and sentencing functions and create the additional
courts necessary to do so were policies adopted prior to the
undertaking of the pilot court activity and will go forward
whether or not the new procedure and techniques of the pilot
court activity are replicated. On the other hand, the pilot
court actiivity has adopted tliese two policies as part of its
package, and assumes that they will be carried forward. On
balance it seems that the cost of the policies should be included



in order to understand what are the financial implications for
the court system of the reform effort now being undertaken.
Unfortunately, we do not have the data on which to base a
comprehensive analysis or the time to collect the data which
would have permitted that analysis. The result is that we have
estimated only some of the costs.

A new justice of the peace court is to be created in the
pilot court program in Totonicapan. The plan for the Solola
pilot court activity also calls for the creation ¢f a new justice
of the peace court. The court system conducted an earlier
analysis to determine how many new justice of the peace courts
will be needed and what are the criteria for creating them. The
cost of creating new justice of the peace courts is substantial
as it includes personnel, capital and operating costs.

The Supreme Court has adopted as a goal the creation of
separate instruction and sentencing courts. It would seem
necessary to create these separate courts if the concept of oral
proceedings at the sentencing level is to be replicatad
nationwide. The cost for the staff for new sentencing courts in
21 Departments is estimated beluw. Other costs, such as
purchasing equipment, are not included.

21 judges at $7,500 (per year) $157,500
21 secretaries at $5,000 (per year) $105,000
84 officials at $4,000 (per year)

Subtotal (per year) $598,500

8. Creation of Alquacil Pogitions in Rural Areas

The pilot court effort in Totonicapan includes the creation
of alquacil positions in rural areas. The court system will have
to absorb the cost of these part time, non-salaried positions
which are currently budgeted at 125 quetzales per month.

Creation of 173 alguacil positions
at $333 per year $57,609
Subtotal (per year) $57,609

9. Use of Law School Students to Assist Prosecutors

Although this plan has not been implemented, Harvard has
proposed to experiment with using law school students to assist
the prosecutors. Historically, students have only assisted the
defense. The Attorney General has agreed with this idea, and on
his own has contacted the four law schools in Guatemala. There
will be some minimal costs associated with this program.

Subtotal (per year) $10,000



10.

Defenss Program

Harvard has proposed a new system of defense which would

take the form o a professional public defenders office backed up
by law school students. The cost of the lawyers who serve as
defenders will have to be met.

11.

7 lawyers to serve as defenders in

Guatemala at 75 percent of a first inst.nve

judge

Subtotal (per year) $38,500

Additional Fiscales

A basic concept of the program is that the prosecutor will

play a greater role in the conduct of criminal cases. If this
concaept is to succeel additional prosecutors will have t> be
hired. For example, in Totonicapan there is only one prosecutor
for three courts, and another justice of the peace and a
sentencia court are about to be created.

12.

10 additional lawyers to serve as prosecutors
at 75 percent of a first instance judge

Subtotal (per year) $55,000
summary of Estimated Costs
Start-up Costs $1,466,190
Training Programs $61,000
National Admiristrative Office Personnel $66,000
Forms Creation and Distribution $55,000
Special Equipment $1,043,190
Physical Improvements $421,000
Recurring Costs (per year) $846,259
Travel Costs $86,650
New Courts $598,500
Create Alquacil Positions $57,609
Law School Students to Assist Prosecutors $10,000
Defense Program $38,500
Additional prosecutors $55,000
Total $2,312,447
6



To some extent the total overstates the cost aince all the
new positions will not be needed immediately. However, the total
probably more seriously underestimates the cost since training
and adminietrative costs will continue beyond the initial
replication period and since the categories of new courts and of
the new prosecutors and defense systems do not include all the
costs necessary to support the efforts with those aspects.

,l/
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Attachment E
COMMENTS OF THE DRAFT EVALUATION DE3SIGN

Harvard law School has proposed a design for the evaluation
of the pilot court activity. The proposal was included in a
letter of June 26, 1989 to Mr. Anthony Cauterucci from Dr.
McGillis, Deputy Director of the Center for Criminal Justice. 1In
that letter the objectives of the evaluation are stated to be the
assessment of whether the gquality of case investigation has been
improved through the use of the various reforms noted and of the
imract of oral proceedings at the sentencing stage on the quality
of the outcome.

The design notes that it will be difficult to quantity the
changes /n the pilot courts and therefore evaluate the effects of
the chances. It suggests a system in which three experts would
review thie files and rate the effort based on 22 elements for the
investigation phase with a suspect, 17 elements for the cases in
which there are no suspects and nine elements for sentencing
courts. The evaluation proposed is to include two major forms of
rasearch: (1) a comparison of case files generated by the pilot
courts and by the traditional courts, and (ii) a comparison of
case processing statistics from the pilot courts and from the
traditional courts. The design proposes to select samples of
cases and then have external evaluators read them. The overall
sample is to be 52 cases including 24 cases with suspects and 16
cases which include the sentencing stage. The four statistical
comparisons between the pilot court and traditional court cases
are to be:

- monthly conviction rates,

- number of gobre averiguar cases (principally those
without suspects) that pass on to sentencing courts,

- comparison of the total number of concentrated
evidentiary hearings and oral arguments in one month,
and

- average timp to process criminal cases.

The following comments and suggestions are made about the
evaluation method proposed:

1. The evaluation proposal is just for the pilot court
effort in Guatemala City. An evaluation proposal also
is to be made for the other pilot courts. One also
might be prepared for the other aspaects uf the Harvard
project. For example, are the prosecutors able to
handle more cases in the pilot courts than in the other
courts? Who benefited from the research? Wwas the
research disseminated nationwide? etc.

m



The elementes of the qualitative evaluation outlined
potentially could be quite helpful in getting feedback
on where problem areas are in the pilot courts
activity. That activity was tn include an evaluation
of the pilot courts 90 days after each pilot court
commenced. An evaluation conducted internally on a
smaller scale prior to the larger evaluation outlined
could provide such feedback. In that vein Harvard'’s
resident representative developed a questionnaire for
the participants in the model courts in Guatemala City
which asks many of the qualitative questions proposed
in the formal evaluation proposal. This stimulation of
feedback could be used systematically.

Because the review of the sample of cases is primarily
a qualitative review, it is doubtful that the sample
size needs to be so large. Because the evaluation team
needs to study each file in depth as opposed to just
getting data, a smaller sample of cases might be
reviewed to determine if there is a wide variation or
not bsfore embarking on analyzing the full sample.

The idea of including a Costa Rican judge is an
excellent one since the Costa Rican system alraady has
oral proceedings.

The measurement of the number of gohre averiguar cases
that pass on to sentencing courts does not particularly
relate to the pilot effort since most ggbre

cases are now sent to two special justice of the peace
courts.

The statistical analysis touches on the main issues
except that there is no measurement of the status of
defendants, i.e. whether they remain in custody or not.
Harvard has suggested an activity with a defense
element so it would be wise to begin to analyze
iharacteristics related to the defensa. For example,
+£ there are private accusers iz the defendant more
likely to be convicted? Does the presence of a defense
lawyer mean that it is more likely that a defendant is
in custody?

Presuming that the evaluation methodology confirms that
the pilot court techniques are appropriate for the
Guatemalan system, there should be an analysis of which
elements of the pilot court effort are to be duplicated
nationwide. To do that it will be necessary to try to
differentiate the impact of the pilot court elements,
with or without modification.

BN
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ATTACMNENT 8: REVISED LEVEL OF EFFORY FOR LIFE OF PROJECT GUATEMALA-MARVARD CRININAL JUSTICE PROSECT Cooparative Agresment ¥o.320-337%-98-805%-08

LEVEL O7 EFFORT BY FISCAL YEAR

1. FISCAL YEAR 1968: 2. FISCAL VEAR 1989: 3. FISCAL YEAR 990:
---------------- Total seseecceemacocan Tatal R kbbb Totat
vork- Work - are-
Project Role Name Nonths Project Role Name(c) Ronths Project Role Namada) Nonehe
8. Project Director * Philip Heymann 1.3 a. Project Director * PRrilip Neyamw 1.8 a. Project Directer ¢ Milip teymann 1.3
b. Project Coordinator James Ruwles 7.6 b. Dep.Dir./Proj.Coordinator Daniel NcGiltis 7.5 b. Deputy Dir./Proj.Cocrd. Ouniel MSfilis TS5
c. Deputy Dir./Sr. Proj.Assoc. Danisl HcGillis 5.0 d. senior Project Risac. James Rouiea 3.4 c. Pilot Court Preg.0ir. Carmen Oreiz 0.1
e. Exec.Asst./Admin.Officer Nelissa Davy 4.3 e. Training Coordinstoet Carmen Ortiz 9.9 d. Training Coordinetor ** law Artormey .3
f. Administrative Assistant Elien Lawton, 5.2 f. Admin./Finencisl Officer Nelissa Devy 9.1 e. Guatemala Office Dir. *** Ngrris Puwer, 3.3
Maris Figueres 9. Administrative Assistant Ellen Lawton 12.0 A Neria Satazer
9. Senior Faculty Participant tloys Veinred 0.3 A.  Senior Facuily Pertic. vt ~ 0.4 t. Finencist/Adnin. Officer Neliess Jevy 23
M. Assistant to Director Thospson Potter 2.5 i. Assistent to Director Thompson Potter 3.0 8. Miminiatrative Officer ELtan Lawton 2.3
i. Consul tants varins 2.4 j- Field Resesrch Aasoc./ Norris Panner 5.0 h. Assistant to Director Thaspeon Pottsr 3.2
Gustemsls Ofticc Director 5.0 i. Staf? Assidiant o To b Nired 2.3
k. Resesrch Associste Lisa lglesins 8.0 i. Resesich Associates Lins lgtasias, 1.3
t. Office/Resesrch Asst.s varias 16.8 . Ana Rerra Ssiszer
m. Consuitants various 10.3 k. Office/Rasesrch Maat. s wor s 1.8
. Congul tarts rieus 3.2
TOTAL WORK-NONTNS FY 1968 28.9 TOTAL WORK-MONTNS FY 19068 9.5 TOTAL WORK-RONTHS FY Y990 6.9
* this figure is deceptively smail for the Project Director, * See footnote ® for FY 1988, (st teft) * See footnote * for FY 1988. (af ef%)
since Prof. leymarn spends a very s isl portion of ** jou positian relacad to the PilaR Cxurts
his Karverd-compensated time on thw Sustessls Criminal e T3eal excesds 12 months Decmuse we plan for T menth
Justice Project. This time is not listed here because 1t averiap between Purmer and Satl L v, %o
1s not cherged t) proiect funds. eNBUre & WOOLH transitian.
sewe Bew position
SEVISED 1MPIEREXTATION PLAM AND SUDGET ¢V 149) 1?-Sep- 89
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Guatemala-Harvard Project, FY 1990 Spending Estimate and Summary




0t-Sep-89

CATEGORY

July 1, 1989 - June 30, 1990

t. CORE
A.
LR
.

Persd

Eaqn *
Other 0, __ ¢ Costs

2. JDGES' PROGAAM

A,
..
¢.
0.

Solols Progrem
Replication Office Prog.
New Rural Pilot 't. Prog.
Persornel

3. MEETINGS OF CONSULTATION

June 1990 Neeting
Personnel

6. JUDICIAL SEMINARS IN GUAT.

A.
8.
c.

Aug. 89 (Guatemala City)
Moy '90 (G.City)

May '90 (Quetz.)
Personnel

5. BASIC ' iSEARCK

A.
8.
c.
0.

Corrup./intim. Studies
Legislative Research
Political Vielence Rach,
Personnetl

6. REVIEW AND PLANNING

A.
.

Program Coste
Personnet

7. PILOT COURT PROGRAM

A.

C.

TRAINING COSTS:
i. Totonicepen
ii. Solols
i1, New Rursl Court
fv. Foliou-up, Guat. City

v. Pellou-up, Toto./Solo.
vi. Follow up, New Rursi Ct.

vii. Personnel

MON I TORING/ASSESSMENT :
i. Monitoring

if. Evalustion

EQUIPMENT

8. REPLICATION EFFORT:

A.
8.
c.
0.

Solols Seminar

Guatemels City Saminar
Asststance and Nonitoring
Advisory Board Development

DIRECT COSTS

194,156
$10,550
878,311

$18,07%

9,177
819,957
152,732

$14,513
816,227

$25,451
$27,848
$24,483
327,547

$17,062
$10,678
316,872
$14,207

35,903
34,346

325,906
325,906
326,050
817,936
$32,820
$26,042
$105, 564

322,149
$9,202
$34,683

323,906
815, 296
318,53
%,132

183,017

379,961

¥30,740

07,329

$58,819

$10,251

$322,238

394,004

Attachment
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]
OVERNEAD

19,772
31,082
816,448

$30,46%
33,79
81,927
923,684
s1,078

$6,45%
83,047
831,408

322,939
15,343
23,848
39,561
83,788

217,218
$3,388
32,264
03,408
12,943

82,153
81,240
$913

340, 701

85,440
85,440
83,767
88,471
36,892
$5,449
$22, 104

84,651
st,092
$319

326,648
$17.,330
a8, 212
v3,262
$868

page

(A+8)
TOTAL COST

$220,316

$130,426

137,198

$129,868

$71,037

$12,404

$382,939

$118, 742

G
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01 Sep A9 ATTACHMENT A: GUATEMALA wARVARD PROJECT, FY D) SPENDING ESTIMATE AND S MMARY

CATEGORY

Juty 1, 1989 - Jjune 30, 199G
E. Review Panel Development
fF. Personnal

9. OEFENSE AND PROSECUT(ON PROECT
A. Program Costs
8. Persorvml

10. GUATEMALA OFFICE

A, Staff and Core

8. Trensportation
Neetings andd Conf.s
. Office Maintenance
Services Purchased
Communications
International fravel

S m MmO n

TOTALS:

A
DIaeCT COSTS
%), 812
426,812
819,472

813,672
83,800

$92,023
$37,060
18,289
91,973
$1,358
82,945
$13,016
$7,400

$1,017,94

8
OVERMEAD

117

$18, 263
$10,920
1,740
19
283
1618
82,733
$1,554

2XTNRLLINTELRTRLITININNSE

$218,860

cage /J

(A*R)
TOTAL €067

$23,589

$110,288

2ER32T222RY

81,236,804

.............................................................................................................

Funds Grented as of 06/30/89

Spending through 06/30/89

31,682,300

$1,033,256

Salance Remaining (07/01/89) for FY 1990

funds Needed for fY 1990

Additional Funds Requested for FY 1990

647,564

81,236,804

$589,260

@
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Attachment H

RUDGET ANALXSIS FY 1990

The budget propoesal for the last year of the project
submittad by Harvard requests a total of $1,236,804 ~ $1,017,944
in direct costs and $218,860 in indirect costs. The budget is
divided into 10 areas of expenditures as follows:

Cocre

Judges'’ Program

Meeatings of Consultation
Judicial Seminars in Guatemala
Basic Research

Review and Planning

Pilet Court Program
Repiication Effort

Defense and Prosecution Project
Guatemala Office

This paper provides comments on each of these areas in view of
the observations made ir the main body of this report. Our main
concerns are with the high costs of the additional pilot court
activities, the apparent lack of attention to costs and the role
of existing organizations in the scheme for replication and the
need for a shift of Harvard’'s staff resources from the US to
Guatemala. The preparation of a revised budget would appear to
be necessary.

A.  GENERAL COMMENTS

The budget is not detailed enocugh to conduct a thorough
analysis. For example, it is impossible to relate the work of
individual staff members tc the above budget cateqgories with the
exception of the operation of the Guatemala Office which
presumably covers 100 percent of the costs of the Guatemala
Office Director. Furthermore, in the budget there is only a
breakdown between direct and indirect costs, but no breakdown
among salary, travel and other expenses, e.g. preparation of
materials, outside consultants etc. In previous budget
submissions by Harvard thure was more detail. (See Attachment A
of Prof. Heymann'’s letter to Richard Martin of March 1989.)
There are confusing entries such as that under the judges’
program listing a "Replication Office Program" while there is a
separate budget category called Replication Effort. Without
further explanation, these two entries would appear duplicative.



The budget request calls for a significant increase in the
funding level without justification other than a statement that
the Harvard team will "design a plan for replication." This
statement suggests that the major reason for the funding increase
is the replication effort, but the replication effort only
represents approximately 10 per cent of the overall funding for
the year. At the same time several elements of the previously
funded workplan such as the special prosecution unit and the
victim and witness program have been sliminated, bui there is no
reflection in the budget of that reduction in effort.

Recommendationg:

1. A more detajiled budget should be submitted which breaks <down
costa in each budget category into personnel costs, travel
costs, equipment and other costs and which identifies the
work level to be performed by each staif member with the
budget categories. Greater detail on the purpose of each
element and an estimated time for the completion of the
activities would be helpful.

2. The budget should be organized so that the level of effort
related to each geographic location can be assessed. The
budget presently is organized in a manner which results in
the appearance of duplicative efforts.

B.  CORE EXPENSES

The core expenses are $220,316 - less than the $247,530
estimated for FY 1989 in the March 3, 1989 letter to Richard
Martin from Professor Philip Heymann. Thus, even though there is
a request for a substantial increase in the project’s budget,
including the hiring of two additional persons, the core expense
budget would remain virtually unchanged. This needs further
explanation.

C. JUDGES’ PROGRAM

The work consists of three prop sed activities. One program
involves bringing the director and staff members of the proposed
Pilot Court Replication Office to Harvard to work on planning the
replication strategy to be used by the office. This activity
should be included budgetarily under the Replication Effort, and
will be analyzed in that context.

The two remaining activities involve bringing judges from
Solola and Totonicapan and the Director of the Pilot Court
Replication Office to Harvard to design a strategy for
replicating the pilot court reforms throughout those Departments.
While the idea is worthwhile the utility of holding such a



meating at Harvard must ke questinned. Harvard has stressed the
impcrtance of the participation of the Ministerig Publico and the
police in the pilot court effort, and yet they would not be
includeu in the meeting. Other offices such as the Supreme
Court’s Training Unit, which presumably would be involved in
training during the repltcation effort, also woild not
participate. An objective of the program in the coming year is
to create and institutionalize the roie of the replication
office. Hclding the meeting at Harvard could undermine this
objective. It would seem to be better to hold the meeting at the
Supreme Court with the Harvard staff serving as facilitators and
consultznts. That would serve to strengthen the role of the
Supreme Court’s administrative offices in general and the
replication office specifically.

The design of new pilot courts should not need the same
level of initial research and discussion as did the pilot aefforts
in Guatemala City, Totonicapan and Solola. Rather an analysis
could be made of the existing pilot systems to determine which
elements of those systems would lend themselves to replication in
other courts, Departments or zones and what modifications should
be made to adapt those elements to the new location.

Recommendation:

The proposed judges’ program shculd be held in Guatemala to
enhance the replication effort and to strergthen the

"cooparation between the police, the Ministario Publico and
the courts by involving all three in the planning.

D. MEETALT OF CONSULTATION

The need for the proposed meeting of consultation in the
spring of 1990 is not explained. As has been stated by the
Harvard team itself, the original meetings of consultation bore
little fruit. There seems to be little reason to have such a
meeting at the end of the project. Since Harvard will be leaving
the scene, the purpose of such a maeting certainly is not to
create a new agenda of issues for Harvard to work on. 1In
addition, the bilateral Improved Administration of Justice
Project should be operating by that time. New issues might be
raised better through its mechanisms.

Recommendation:

A meeting of consultation run just by the Harvard group
should not be held so late in the project unless the meeting
is a part of the replication effort and designed to
represent the findings of the project or held in conjunction
with the bilateral project’s activities.



E.  SEMINARS IN GUATEMALA

The seminars proposed for Guatemala City and Quezaltenango
in early 1990 raise the question of how they relate to the
proposed training efforts for the pilot courts program and the
seminars proposed for Solola and Guatemalz City under the
replication effort. The budgeted amount is substantial. llore
concrete justification is required.

Recommendation:

The Harvard program should define more specifically the
purpose of the proposed seminars and how they will differ in
content from the training provided under the pilot court and
replication activities.

F. BASIC RESEARCH IN SUPPORT OF THE REFORM EFFORIS

The research efforts proposed include topics of importance
such as reducing opportunities for corruption. However, the
proposed implementation plan makes no comment on how this
research is going to benefit the Guatemalan system, nor does it
indicate as much focus on analyzing the experience urder the
pilot courts activity as would be desirable. The budget for this
activity should include provision for the publication and
distribution of this research as appropriate.

Recommendation:

The implementation plan should define the "deliverables" of
the research to be conducted and what will be made available
throughout the judicial system. It should reflect more
closely the needs of the other activities under the project.

G.  REVIEW AND PLANNING

The budgeted amount for review and planning is for support
for project personnel to travel to Guatemala and Washington D.C.
for meetings regarding the project. The numerous trips to
Guatemala scheduled under other budget categories as well as the
presence of Harvard’s in-country Office Director should provide
ample means for conferring with AID officials without a special
budget category being necessary.

- Recommendation:

The budget category for review and planning should be
eliminated or merged with support for the regularly
scheduled review meetings.



H.  RLIQT COURYS

The implementation plan for the pilot court activity does
not reflect any participation of the training office of the
Supreme Court or of the staff of the proposed replication office.
Taking into account the upcoming operation of the bilateral
project which will provide funds for strengthening the training
abilities of the Guatemalan court system, the level of
expenditure for training proposed here appears high. For
instance with recard to the level of expenditures for the pilot
activities in Solola, when one includes support from all the
various budget categories one gets a total of $228,000. If the
techniques and procedures of the pilot court effort require that
level of expenditure to implement, then it must be questioned
whether the Guatemala court system will have the financial and
humai resources capabilities to implemant such programs
nationwide. Clearly, the preparation and implementation of the
pilot efforts can be expacted to be more costly per court than
mere replication. However, by the time of the implementation of
the Solola pilot court, the pilot activities in Guatemala City
and Totonicapan should have provided considerable information on
the elements of the pilot court project that should be
replicated. If the Solola environment is so distinct from the
other two, then the question must be raised as to whether a model
is being developed that can be replicated or just a series of
separate projects that have to be designed each time to fit the
unique circumstances of the location. If the latter is the case,
then the cost of replication will be extremely high.

Recommendation:

Harvard should reconsider its plans for conducting the
additional pilot court activities, beginning with Solola, in
order to reduce their cost. The currently projected
training expenditure of approximately $5,000 per person is
toc high, and these training rosts do not even take into
account the role of the Harvard in-country Office Director
or of the seminars and meetings of consultation that are
planned. 1In planning additional piiot court activities
primary emphasis should be placed on achieving a cost
effective, standard package to be the basis of replication.

I. REPLICATION EFFORT

The replication effort is still in the stage of tentative
ideas so it is difficult to make concrete comments on the budget.
However, the following general comments are made:

1. Harvard’s approach in focusing on creating a replication
office may run the risk of creating a new entity without any

5



power to act. Many of the elements of the replication task fall
under the jurisdiction of offices already functioning~--personnel
and training, for example. Significant work will have to be
undertaken to ensurs the commitment of the administrative offices
to the concept of raplicating the elements of the pilot court
program. Just creating a replication office and staffing it will
not necessarily result in this commitment.

2. The idea of bringing the person named to run the replication
office along with support staff to Harvard (which is listed as
judges’ program activity) follows the Harvard approach of first
discussing initiatives at Harvard. Although we question the need
to bring Guatemalans to Harvard to discuss Guatemalan issues, we
do see that they could benefit from visiting some state court
administration offices in the United States. The larger of these
offices have both lawyers and planners working on pilot programs
and implementing their results throughout the state. Both the
Federal Judicial Center and the Administrative Office of the
Federal Courts also would be excellent resources for learning
more about how to implement programs throughout a judicial
system.

3. Conslideration should be given to the existing or planned
entities within the Guatemalan judicial system which should be
included in the replication effort. These include the human
resources of the Supreme Court, the National Justice Commission
and the offices to be created or strengthened under the bilateral
agreement. The workplan does make mention of ICITAP and talks of
coordinating efforts with that organization, but it makes no
mention of the other Guatemalan institutions such as the Bar
Association or the law schools which over the long run will be
important in achieving the program’s success.

4. The idea of the judge or judges assuming administrative
responsibility for the courts on a Department-wide basis may make
sense. However, this concept should be developed in the larger
context of creating an effective administrative structure in the
Guatemalan court system not just in terms of replicating pilot
courts. The Harvard project should coordinate its plans with
the bilateral project which will be working on all the
administrative issues confronting the courts.

5. Creating a certification office would introduce a new office
when one already exists with more or less the same purpose.
Within the national administrative office there is now an
inspector’s office whose responsibility it is to ensure that
courts follow prescribed procedures. Rather than creating an
entirely new office, Harvard should consider strengthening this
admittedly weak office.

6. The Harvard team correctly identifies the importance of the
replication effort irn the implementation plan, yet the funding

6



for this effort represents only 10 per cent of the funds
requested for FY 1990. The level of funding dedicated to the

three pilot court projects is two and one half times greater than

for the replication effort which will effect the entire court

system. This in part reflects the organization of the budget and

the fact that the replication effort is one of planning rather
than implementing. However, it also may reflect a lack of
importance given to the cost dimension of the experience to be
gained from the pilot court effort.

Recommendation:

The replication effort might also consider supporting the
early reproduction of training manuals and forms for
distribution and training sessions for court personnel
throughout the country. If this were done the budget for
replication would need to be expanded.

J. CRIMINAL DEFENSE AND PROSECUTION REFORMS

The Harvard project has taken the approach that the defense
function in the court system needs only be built up in a context

where the prosecution is being built up in parallel. This

conclusion may overlook the source of serious human rights issues

in the justice system. For example, while it is true that the

prosecution as represented by the Ministerio Publico has been
weak, there is a system of private accusation in which private

parties can and do hire lawyers to present accusations. Thus, a

poorer defendant can be suvbject to a well-financed prosecution
without the benefit of adequate counsel. Furthermore, court

officials state that approximately 50 per cent of accused persons

remain in custody while awaiting trial. If a person has been
falsely accused he or she would need counsel to avoid being

detained unnecessarily. Thus there is good reason to give more

attention to the defense even now.

Harvard has developed ideas for a revamped defense system
with the idea of integrating it into the pilot court activity.
However these ideas are not yet in the form of a concrete

proposal to the Supreme Court. Futhermore, the funding proposed

for the prosecution and defense activities is so small that it

would appear inadequate to mount any serious work in tnese areas

during the last year of the project.

Recommendation:

The implementation plan and budget should be revised to
reflect a greater, time-phased work effort in the area of
the defense and prosecution or the activity should be
dropped.
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K.  GUATEMALA OFFICE EXPENSES

The Guatemala office is increasingly important to the
Harvard program as the project enters a more implementation
oriented phase. The success to date of the in-country effort in
fostering implementation and the importance to be given to
follow-up support for the personnel of the pilot courts and to
coordination with other organizations in starting the replication
effort suggest at least relocating the new Training Coordinator
position to Guatemala.

Furthermore, there appears to be a need for more
administrative support in Guatemala. However, the budget does
not reflect the creation of an administrative assistant position
to deal with the many administrative elements of the program in
Guatemala such as getting invitations sent out, making in-country
travel arrangements, etc. Given the proposed large increase in
the budget such a position would seem to be essential.

Recommendation:

The Harvard project should acquire the services of a
Guatemalan administrative assistant to handle administrative
matters pertaining to the project in Guatemala and consider
placing the Training Coordinator in Guatemala.
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