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Ze Froposed Agrarian Reform Law for E} Salvader

1. The oreposed 1aw represants a very complex retoeling of the
5 March lagislation. A malar charge i3 the iatroduction of

the agrarfan tribunals {Consideranda Il and Titie IX Article 191-232)
which must Le established to adjudicate in agrartan reform potential
sonflicts {Article 207)., The warkings of the court will he cumbersaome
but at Teast force will he renlaced by Taw. One question: will thie
make ail reform procesdings that hegan on 5 Mapch subjeet to litigation?
If s0--and we can see nothing to prevent it--thiz will be a major problem,

rurther ouestions:

a)

“dr ey

5 this a simpler or just as complex a procedure as available
n reqular courts? It zeems overly complex (Article 20R et, soq.).

b) Host basic Taws oF this type have an yttached document
cxplaining the need for tha Taw, a; well as explaining the
articies themsalves, This is tacking here, so it is Fard 1
xrow why this agrarian court system is necessary and how it will
function. On its face, however, the text seems overly datsiled
and complex and wouid apeear to open the door to Tengthy Htiga-
Lion which could tie up the agrarian reform process,

C/ The Taw does not axplain wheiher *he agraprian raform process is
susgendad white the court tpies the casa. Thiz 15 s crucial point.
for does 1t provide for lesal assiztance for campasings,
another imporiant deficiency.

¢.In Article 3 {2} "Ths panking system” is sol clssp s this

BFAT The zntire nationalized systam?  This concarn comes from
cur dizcussions {a San Saivador with the BFA which had nat been allotied
funds for “cradit assistance.” It seems as though the responsibility for
thizs function ought to be clear,
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3. It 1s not cizar in Article 5 {9) how agro-industrial compiexes,
sugar miils, piants for industriaiizing orimary aoricultyral
products ana “ather instailations® will ne identifisd, espasially 17 they
ste not on the property fo be 2uproprizted and it i3 not £laar in the
remainder of the iaw how they will be valued (who zots the orice), how
seaeficiaries will gay for them, and now they will be operatad, Their
idantification, “que gran indicpentanias para Ya transformanicon ds la
pateria orims de 13 produceids agropecusria de 1a région™ 15 4 it vague
gspecially since, zay, cne sugar @17 iz Vikely to sarve reform beneficiaries
and non-neneficiaries alike, It appears that ai) puslic sqricultursl
srocersies ynder 10D hectares are to be transferrsd to FINATA, Why? The
dra¥t offargs no expianation. Thiz mattar will probably go through [STA
right into the courts rasulting in interminable Titigation,
4, Articl2 B iz art c<lear on the conditions under which
aroperty under 100 hectares will b2 transfarred to FIHATA {108
hectyres 15 the minimem lenal reserve). 1t aopears that all public
agricaitural propertiec under 100 hectares ara t3 be transzé arrad tao FIHATA.
Hay?  The drafit offers ano explanation.
5. In Article 7 (b} who decices whather lands are not “aptas para
cuitivos” and whnether lands are “sin uso agricnla®™? (an
third parties interpose their own svidence as to this matter?
5. To Ul its social functions (Articie &) must a o reperty
FUlFITY {a) through {£)? How many of these cz* ts? He assume
that all conditions must he met for a nroperty to quaiisfy as having
fulfiiled a "social function." 3Zut who has the burden 0f the proof?
ing owher or ISTAT Proviag any one of these, iet alone the antire
compiex of faciors, will he an 1nt91n1nabie iob in an adminisirative sense.
7. It is not ci2ar in Article 9 [h) how the Teqal reserve size will
ba decided if a farm haz s0ils in classes I~{V 25 well as
50115 in classes V-YII, which may very well be the case. Indeed it is not
r23conabie to axnact +na+ farm wiil fn11 neatly intn two soil type
Calegories. I can see many of such cases subiecied to a areat deal of
iitigation unless this paint is teqally clarifiad, This offers an ancrmous
loaphole to landlords.
2. Articis I1 could he interpratad zo that a »aserve would Se
Teft for each momher of a tandowning family, This should not
fe the intent of the law, but how can it he prevented? What 3HﬂhL divisigng
made ameng Tamily members tetween 5 Xarch and the Time this law is
cramul gated?
Y. What happsned to thz stricturs in tha 5 March iegislation that
Yhe Yandlord could claim his resarve af figr cne year had alapsed?
inis would Tduely have reduced the numbar of ciaims for raserves,
. The fdea In Artisle 13 that I5TA decides whpre the recopyn will
pe will presumably orevent the landiord from cutting the
1afrastructural heart Sut of the property.
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11. The proof required for the state to add 20% to the resepye i
the Tandiord added to productivity or introduced improvements

after 5 March, is aimost an impossinle job, provides the landlord ane mors
thing 2o litigate about. and has the net effact of accommadating fawer
ceasants. Alszo it appears as though it is more of a reward to the landlord
than an incentive for him {(see Argicle 14}, Tn Articie 17: Can §2 be
impiemented? Do reqictrars have the reEQUreas to 4o it? Is the articls
raatistic?

12

12, Artiele 15 again seems to imply that 17 g jandlord had divided
his argperty such that each family member had the arsa described
in Article 3 (b} ths farm would ba untouched. The question becomes: iz
the possibie probiem taken care of adequately in Article 1&7 Again there
15 confusion: does taic article cover iegal sub-divisions? Possidly it
s meant to cover only de facto partitions,

13, It seems thet individuals cannot claim that thelr property or
others is part of an urban plan, but that this is part of a pre-
2x151ing gqovernment urbanfzation plang slse this might be a big lo phoie.
Private lands in process of reforestation would ceam to pravide a loop-
hale for iandowners. Again, who decidas this and with what criteria?
Can lardowners plant a few 4rees and claim exempt status as well as tax
tenevits? This aceds clarification.

4. Proceeding by 7ones as called For in Article 21 didn't work

fast time it was tried in 1 Salvador and probably won't work
now. Since there are [STA offices in all parts of the country now, why
can't they ail ta working on the farms over 100 and 150 hectares that
rématn,  Given the work that will have been done between 5 March and the
promuigaticn of this law that shouldn't ke too many; that is, unlass this
taw centempiates going back to these 350 plus properties and working all
0f them through the system establiched by this law, {If that is the case,
there will doubtiess be 3 massive rollback of the reform to date dye to
the cumiarsome nature of this law.) In addition, who establishes
priority of sones? What criteria? How Tong? Heanwhile, can cunerc
in other zones sub-divide, reforest, ete.? It {5 not clear whether
the expropriation process in Articles 21-25 can be interrupted by gwneps'
filing of complaints at agricutturai or regular tribunals.

13. An article on "inafectabilidad® is buried desp in the law at
Articie 238, This Article exempts “Ascciaciones y Organizaciones
Agropecuarias” from the law. What ts to prevent incordoration for purpeses
af eévasion? Partnership? What are the associations mentioned 1n Article
2287 Who can join them? How are they owvaanized? Who do thay reprezent?

16.  FIMATA or Financera de Tierras Agricolas is ¢reated by Article 6
af the law. It is not clear what functions it has vis-a-vig
MAG, ISTA, the banking system (including BFA), the naw agrarian tribunals
angd the Corte de Cuentas. Article 6 promises that FINATA wiil he usad
throughout the Yaw but {¢ fsn't in Article &, the next time it i5 used,
and it iz caiisd something diffarant in ather piaces, such as in Articlas
132 and 134, The role of FINATA is explainad vaguely in Articles 139 et, seq,,



But it is not at all clear how it will be organized, financed, staffed,
etc., Article 190 premfses a specis! Taw, but meanwhile more datatl is

required. Why have two agenciez--I5STA and FINATA? This can only resuit
10 morz bureaucracy, dflays, and gxnenses,

i7. 11 would appear from Article 23 that many tortunus legqal steps
2111 h3ve td be taken bafare campesinos will be able to piant thair Crops.
If 50, %his will involve large production lgsses, [t abpears that ISTA
can take possession Fately quickly, under Articles 232 and 24, But tha
wording i5 ambiguous and imprecise and leaves open the possibility
possessicn can be delayed. I.e., i% is not clear whether courts can interrupt
taking, or wnether landlords can use other delaying tactics.

18. Th2 manner of waluing the property outlined in Article 27
doesn’t seem very streamlined and will probably always be litigated. This
article also provides a reward for those landowners who 494 not deciare
3 value for tax purposes during 75-77. They can bargain with ISTA
wherass those who declared a vaiue are bound by their figures. 1t s)se

teaves tha door cpen for “discretionary™ action by ISTA. Articles 30-32
speak of pdayment for cattle ar improvements., There ar2 po criterta given
a3 ta how tnelr value will be established.

13. It is not clear what is meant by agrarian reform bonds (Article
23}, There appear to be three types, and the difference between them is
not spelled out. {Seriez A--bands appear in Article 29, 1 and 2, Articls
32 and Article 24, Series B--bonds are mentioned in Article 29, 3. series
C--bondz appear in Article 29, 4.)

20. Who has the burden of proof that land has been worked during
the last 6 months? {Article 35) It would be very easy for landlords $o
start some economic activity.

| 21. How is it proven that land s “deficientemente expiotada”
{Article 368)7 Thic has been triad in Chile and Colombia and it didn't work,
No one could prove "deficient exploitation”.

22. Article 38 containz a lat of nice phrases but given the fact
that this iz a law they are pretty emply and meaningless,

23. How are people selected for these Asociaciones Campesinas which
#1131 receive the land? (Articles 37, at. seq.} Article 39 iz an impossible
standard to meet {witness Frei's agrarfan reform) .

¢4, It 15 not clear what "necessidades bagicas" are gnd this ig
important since the way Article 40 is written, these “nececzidades® will
be covered before the AC's make a Tand payment, Implementing Articie 40
would raguive a zmall army of bureaucrats in each fawnm. Surely, no aone
seriously thinks this can be done. By the way, no provision is made for
interest on the unpaid dabt or readjustment ot the unpatd debt For tnflation
nor 15 there a provisien for cash advances,

25. Article 43 does make the provisiona) title sufficient for borrows
fng purposes “ante las Instituciones crediticias del estzdo." The praoblenm



-5-

s that we don’t know whather this i the entire expropriated banking
dpparatus or whether it {5 primarily the BFA. Whatever the institutions,
they will have to be readied for a wave aof borrowing.

Z&. Tht term “Ascciaciones Campesinac” is used in Articles 37.1R.
In Article 39, Empresa Lampesina iz introduced, AC is returned to in
Articlies 4G-43 and 1n Article 45 EC i< ysed again. Iz AC=EC? How i

the price to bz paid by the Asociaciones gstablished? What does it
tnclude?  Can the beneficiaries reject some improvements, animals, ete.,
or must they accept and pay for everything ISTA "hands" them?

27, This is clarified somewhat latsr but in Article 46 {2} one
immediately begqins to worry about the top-down nature of this law. It
Teoks 1ike MAG gives the plan which it and I53TA werks out to the FC in a
very paternalistic fashion. I¢ the lands distributed are not subject to
foreclosure, what security will national banks receive for their (redits?

Z8. Again the point comes up, from where do the campasinos for
an AC or an EC come? It seems that if ISTA names them, it 15 asking for
real trouble. The groups should prohably have for the most part, worked
in the area before, or be a self identified group. The probiem of “cabida”
15 a tricky one that is not adequately treated in Article 39 or in Article
50. Again, the process sounds very paternalistic. Note how the problem
of who will participate 15 skirted in Articles 51, 52, 53, etc.

29. The AC lcoks complex 1 organization as gutlined in Articles
-73. But who keaps the bpoks? Al7 of these social functions need to
be¢ taken care of but what about the aconomice of the AC? Anrd hew will other
hnical assistance be plugged in? And credit? Hho pays the biTls?
apprevas the inputs purchased?
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3C. Articles 51-54: Who are these campesines? Are they selected
by MAG? With what criteriz™ (Notice mentisn of "11st* in Article §3.
#hat "1ist"?) There is noti.ing here on “non-officia)® associations of
campesino unfons--they have zpparently no voice or role in this process.
Note that Article 101 excludes those campesinos whe belong to other campesino
associations,

31. Articles 59 and 60 give [STA yet more power gver ths Emprasa
Campesina, This adds toc the top-down nature of the EC,

32. Articles 62 et. 3eq. establish an elaborate Tarmal organization
for the Asociaciones, but ngtice how any important decisions of powar are
reserved for the Covernment--i_e., Article 70 {incorporation of new members
must be approved hy MAG).

3. In Article 66 we may not understand it, but fsn't 1t a4 bit
strong to have ISTA intervene for a lack of attendance?

34. How does the unnamed governing group of the AC, whose fuactions
are spelied aut in Article 63 (b) through (i) (By the way, “a® is missing,)
differ from the Consejo de Adminfstracfon which is defined and whose duties
are spelled out in Article 72 (a) througn (j)T The AC seems to ba very



over-governed in scme areas while others are completely omitted. At least
in 72 {¢) we sze that the AT has some narticipation i designing 1t
cropping pattavn {slan anual de explotacion). {ATso sea Articles 80 and
81.) It may be that Arvigle 79 refers to the eatire Asamblea General.

dut if so, soma of its outlined dutias would be batter performed by a
imalier gqroup.

350 Houidn't it ba hatter
3 de Administracién?

a cemplata turnavar aagch
i
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Article 78

360 In Articie 82 (D) the term "eventualmenie" iz tricky. Won't
TSt members want their "pequefios huertos” Now or at least at somg pree
datermined time in tha future? "tventually® iz a term seldom used in

laws of this nature. Production plans, etc., {Articles 20-83) =eam to be
antirely cantrolied by HAG.

37. The term “net income® {ingreso neto) in Article 91 is suraly

2
InCorrect., e a3sume that net fncome as used in Article 91 refers to
+

Ly}

snouid mean the same thing each time it 15 ysed,

8. In Article 96 “"ingresg adecuado™ 15 as vague ss 1t was i

40. Why can't an AC contract lahor except in seadtime and hapyest?
5 mean that older children non-members cannot accept wage work?

A Way, how does the AC grow? What happaens to the next generation?
tguring out tha right number of beneFiciaries-members for sach Asociacion
Campesina is Tikely to be either a very complex, lengthy orocess, op a
golden opportunity for discretionary action by the Government authorities.
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39. Is tie Fondo de Distribucitin referred to in Articlz 37 the total
of the various funds in Article a1?

40. Articles 101, 107, and 102 appear to say that wives are nat AC
members &nd that they have no volce nor vote,

41. Title VI seems to indicate that ACls cannot be taxed. At least
No provision seens %0 be made for it. Has GOES thought about this matter?

42, Articlaes 119, et 58G. seem Lo be the “suger-coating® articles:
in return for their agreement to join the tightly gavernment controjled
associations the campesinos are promised sazveral tax advantagas and
subsidies for the associaticns.

43, In Artiele 132 which begins the "land to the tillep® section:
Wiy is the maximum 7 hectares? The entips section (Title YII) meshas
poorly with the remainder of the law. It is confusing since one doesn't
know which of tie provisiens before Article 132 st131 apply o those

campesinos convered by Title ¥II,

In Article 40. 8ut these two Articles should mesh and "net inccma®



4. Tt is not clear what happens when the land the campesinag is
working exceads the maximum size permitted under Article 9. Mnes this
maan he can now qualify for 2 parcel iarger than 7 hectares? 0Or doas
it mean that this land no longer can be parcelled tndividuslly and can
eniy be adiudicated to & Asocracidn Campesina. The Tatter is th2 rational
anzwar, byt the Janquage is ambiguous and imprecise. It is important that
this quection ba resoivad thraugh clear and precica Tanguaae, Article 135
helps somewhat, but note Aeparture frum Article § (h).

33 adds to the above confuifon, Hhat Raspens 1F Lhe

¢ larger than the maximun size ailowed by Article
111 get individual parceis? The language is very
2. Article 136 does not speak to this quastion.
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46. CZomewhere in this law there must be some provisions clearly
axplaining the division of functions and jurisdiction betw:en I5TA and
FINATA.  This explanation is not available in this version of the law,
leading to confusion about the respective roles of both instituytions,

In practica, this is Tikely to result in jurisdictional battles and paor
coordinstion.

1) Some farms will be Taft uncovered by either agency;
2y Dthers will be fought aver by boths
3) There wiil be political and other préssure by campesinags,

tandlords, stc., to be in one or znother catagory;

4) Opportunity for delays, arbitrary action, corruption, etc.,
are increased:

5) The costs will be higher: two bursaucracies are always more
expensive than one,

47. ISTA only acts in previously defined “zones® and 1n farms
Yarger than 1G0-150 hectares (Article 135). Bub we are not sure this

12 the inteat of the law becayse of the ambiguous and {mprecise language
usad.

~

aummary

In general, this is a very hastily and poorly drafted law. There
are huge gaps and questions left unanswerud. It i- tuil of loopholas,
contradictions and ambiquous, imprecise language, which is Tikely tg
result in time-consuming 1tigation, Substantively, tha law is very
paternalistic, It sets the stage for a top-dovin land reform pracess
tightly controlled by government, with no sigafficant participation by
campesinos at any level. Also, it creates z cumbersome twoe-tier bureaucratic
structure for acquiring and distribrting Tand, which is yery inefficient
and 11kely to lead to large inequities.



