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R: Proposed Agrarian Reform Law for El Salvador 

i 
 The proposed law represents a very complex retool inq of the
5 March legis.ation. A major change is the 4itroduction ofthe agrarian tribunals (Considerando III and Title 1X Artile 191-232)
which must ble established to adjudicate in agrarian reform pate4t
'onfl ctt (Articl- 207), The workings 
l 

of the court w!l he cumbersome
but at least for1e will 
be ,eplaced by law. One question! will
;nke oil -eform proceedings that began on 

this
 
5 Mar.h subject to litigation?If so--and we can 
see nothing to prevent it--this will 
be a major problem.
 

Further qued-.ions: 

a) s this a simpler or just as complex a procedure as available 
sreemsin regular courts? It overly compleX (Article 208 et, seq.).
 

b) MO't basic laws of this type have an ,ttached document
explaining the ne i for the law, a.; welI as expla"i'nl the 
articies themselVes, This is lackinq here, so it is hard toknOw why this agrarian Court systeim and how it wi l 

isnace-_Saand ntwlfunction. On its face, however, the text 5 overly detailedand complex and would apptar to OPnp thie door to lengthy litlga­kion which could tie lp the ,.grarian reform proce.s,
 

c- ThE law does not Pxplain-whte te- raKi.n reform prKcts_ issuspended whiT the court tries *he case. This is , 'uciai point.Nor does it provide for ,"-al assi-ztancs fo,or ,'rninoso
a1nother ii 1,rt.ant deficiency. 

. ... Art2 3 .(c)"The banking system;'+s is Oot cle.- tlhis
B.FA 7ntire natonafzed system" 7his concern cot;enS fromour discussions inSan Salvadorf'..fr nds~"r with the BFA which hmd not been allott'­f1S for "creditdi ~sitance." '-i,e ., .. nmas though the responsibility xorthis f'nctlon ought to he Clear, 
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. It is not clear in Article (b) how aqri,-indu1tj-3ia coipieaes.,
Sungar mi"ls, iants for industrializing Primary acriculturaiproductsF no "-zher 1ntaiations, ili re identified.a ....'-% y if they 

,re not on the -rapErty to be ropri aan-i.n ethe 
remainder of the law how they will 
be valued (who sets the price), how
benficiar~.- will ,
.ay for the .nd how -heywfli be = _rated.Their 

L~tBiton 0,uU i L i t ., Lr~sterdde I, c ctiria de I, teq~or" 1. , ht vaquer qrOduCcig,
espially .snce.Say, one sugar i to rfrmril y s.rve binrficiaries 
n n elike, I e.seneCj!rHe- ;xu ape.rrs fP. lic ,oQricui tur !
 rooer'-es under 100 4",",--eo: _ n .rrdt F0 TA rWy, The
 
..... off..r no e.pination. 
This matter will probably ro-hrouCqh ISTA
right. Into the courts ult.ingin inter,inable Ia, on,
 

Artic no clear on under which a 6 is iot the condi tions 

"ropert.y under .10O"hectares will b transferred to FTNATA "10."is4ec-..the ninimum 'ernl reserve). it aPpears thai:. all public


aric--uraI 
 roperties unde 100 hectares are to be tranzterrea to FINATA.
w? ,rat Offrs o el.art.1;n. 

-In Article 7 (b) who decides whether lands are not "aptas para
cutivos" and whether lands are "sin usto C.nnrira"?third parties interpose their own evidence as to this matter?
 .. ul ii~ ,r-, -
T 
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oca functions (Article 8) must 
a property

(ci"i
(a) throuh (f.l 
 ow many of these p.9ints " ie assume


that all conditions {t be ,rtTor a property to qcalify as having
fulfilled a 
'social function." ?ut who has the burden of the proof?

Tn~e ow'-ner Or 1STA7 ProwIig any one of theSe,


f 
let alone t,, etlre

compiex o racors, will be an interninable ob in an administrative sense. 

7. It is not ciear in Article 9 (b) how the leial reserve Size willbe decided if a farm has soiis in cIasses T-jV , well assoils in -'ises V-VII, which may very we'l be the case. Indeed it is not;'.asonable 4o expect that farm will fail neatly into two soil ty.e 
7orleq.
*,an See many of suCh cases subiocted to a -reat. d,a ofiiti !ati nn unless this int it leally,ciariayad, Thi, offers an enor~
mOus
 

loophole tQ landiords.
 

. Atc ud be interpreted co that a r'eserve would be
 
:,ft.,for t1acih mmber of a lanowning family, Tnis should not
e _he intent of the law, but how can 
it bie preented? What ,3bouzdivisions
 

n-ade .monq family members be-tween 5 March and the ti-e this law i.s
 
-
promul oate 


,-t-t-,
h t • 
 sticture in the 5 March ieoi.iation that
 
hl *.ndlord could claim his 
reserve after one 
Year had elaosed­iflizi "oul 1;i~I -y nav. r,,duced u.ulmbr of ,laims for reserves, 

. T ein Irt ile 13 ...h;t 15TA deides nere t~e r e will
Le wil presumabl1v orevent the landlord from curttin. the
 

iVfra.:,tnuctur.}l 
hert houtof the property.
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 The proof required for the ;zate to add 20% to the reserve Ifthe landlord added to productivity or introduced improvements
after S March, is atpOSt an impossible job, provider the lddlore one more
thing to litigate about, and has the net effect of accorndatin, fewer
peasants, Also it appears as though it is 
more of a reward to the landlord
than dn Incentive for him (see ArtJcle .'iArtlcie 27: It be14). Canimplemented? registrars have the resources to do it:;raa i stic?"" Ts the article
•­

_2 Article -lain seems e6to m that if a "andlord had dividedhis priperty such that each f. mily member had the area described4n Article 9 (b) the fari would be untouched. .,hquestion becomes: is,hG possible problem taken care of adequately in Article 187 Again thereis confusion: does t'iis article cover legal 
sub-divisions? Possibly it
is ,mOzant to 
cover only de facto part'!tions,
 

13. It seems that individual, 
cannot claim that their Property or
others is part of an 
urban plan, but that this is part of a pre­eif-trI govCrnment urbanllzation plan; elsc this might be a biq lowphole,
Private lands in process of reforestation would seem to orovide a loop­hole for landowners. 
Again, who decides this and with what criteria?Can lardowners plant a few trees and claim exempt status as well 
as tax
benefits7 
This needs clarification.
 

14, Procerdirig by 7on!eS 2S Called for In Article ZI didn't worklast time it was tried in El Salvador and probably won't worknow. Since there are 
ISTA offices in all 
parts of the country now, why
can't they all 
be working on the farms over 100 and 150 hectares that
remaln. GIvcn thc work that will 
have been done between 5 March and the
promulgation of this law that shouldn't be too many; that is, unless this
law contempiates going back to these 350 plus properties and working all
of them throuqh the system established by this law, 
 If that is the case,
there will doubtless be massivea rollback of the reform to date due to
the CumiIrSome nature of tihs law.) 
 In addition, who establishes
priority of zones? What criteria? How long? Meanwhile, can owners o,,es
I ner ot Luub-divide, reforest, etc.? It IS not clear whether
the exprmpriation process in Articles 21-26 can be interrupted by owners'
filing of complaints at agricultural or regular tribunals.
 

5. An article on "inafectabilidad" is buried deep in the lawArticle 23,8. 
at

This Article exempts -Asociac iones y OrganizacionesAgropecuarias" from the law. 
What Is to prevent Inco--poration for purposes
of evasion? Partnership? What are the associations mentioned in Article 
218? Who can join them? How are they orqanized? Who do they repre.ent' 

iG. FINATA or Financerd de Tierrds Agricols is Cr.ated Articleby 6of the law. 
 It is not clear what functions it has vis-a-vis$AG. ISTA. the banking system (including SFA), the new agrarian tribunalsand the Corte de Cuentas, Article 6 promises that FINATA wifl be usedthroughout the law but it Isn't in Article 22, the next time it is used,and it is called :omething different in other places, such as in Articles153 and 154. The role of FINATA is explained vaguely in Articles 139 et. 
seq.,
 



but it is not at all c!ear how it will be organized, financed, staffed,
etc. ArQice I'O promses .c special law, but ;eanwhile more detail isrequired. Why have two agencies--ISTA and FINATA? This can only result
in more bureaucracy,71Flays, and expenses. 

would1. -It dpear from Article 23 tat many tortuous lel.al steps'i have to be taken before campesinos wil be able to plant their cpoos.
if so, this will involye large production loSSes, it ape.rs hat ISTA
 can take po.se.,sion fairly quickly, 
 under Articles 22 and 24. But thewording is ambiguous and imprecise and 'eaves open the po.ss ibility
possession can be delayed. 
 I.e,., 
 it is not clear wfhether Courts can interrupt
taking, or whether landlords usecan other delaying tactics. 

168. 
 The manner of valuing the property outlined in Article 27
deosm't seem very streamlined and will pro'ably always 
 be ilitlated. Th.isarticle also provides a reward for those landowners w-,ho did not declarea value for tax purposes during 76-77- They can bargain with ISTAwhereas those who declared a value are bound by their figures. It also!eaves the door open for "discretionary" action by ISTA. Articles 30-32
speak of pdyment for cattle or improvements, There arC no Criteria given
as to how their value will 
be established. 

19. it is not clear what is meant by agrarian reform bonds (Article
23), There appear to be three types, and the difference between them isnot spelled out. (Series A--bonds appear in Article 29, 1 and 2, Article
32 and Article 24. 
 Series B--bonds are mentioned In Article 29, 3. 
Series

C--bonds appear in Article 29, 4.)
 

20. Who has the burden of proof that beenland has worked duringthe last 6 months? (Article 35) 
 It would be very easy for landlords to
start some economic activity. 

21. How is it proven that land is "deficientemernte explotada"(Article 36)? 
 This has been tried in Chile an Colombia and it didn't work.
No one could prove "deflcitnt exploitation"
 

22. 
 Article 35 contains a lot of nice phrases but given the fact
that this is a law they are pretty empty and meaningless,
 

22. 
 How are people selected for these Asociaciones Campesinas which
will rcccive the land? (Articles 37, et. 
seq.) Article 39 is an impossible
standard to meet (witness Frel's drarian reform).
 

'4., It Is not clear what "necessidades basicas" are and this isimportant since the way Article 40 is written, these 'necessidades" willKe covered before make athe AC's land paymtnt, Implemeritinq Article 40would require a small army of bureaucrats in each Surely,farm. no oneseriously thinks this can be done. By the way, no provision is made forinterest on dlbt orthe unpaid roadjustment of the unoaid debt for inflation nor Is there a provision for cash advances, 

25. Article 43 does make the provisional title sufficient for borrow-Ing purposes "ante las Instituciones crediticias del estado." The problem
 



is that we don't know whether -his is the entire expropriated banking

apparatus or whether it is primarily the SFA. 
Whatever the institutions,
they will have to be readied for a wave of borrowing. 

6 Tht term *'Asociaciones Campesinas" is used in Articles 37-38.In Article 39, Dipresa Campesina is introduced, C is returned to in
Aritcies 40--43 and in Artic'Le ,5 EC is used again. Is AC=EC? How is
the price to be Paid by the Asociaciones established7 What does
Iicluode? Can the beneficiaries re.Ject some imorovements, animals, 
it 

etc.,
or must they accept and pay for everything ISTA "hands" t em?
 
'7, This is clarified somewhat later but in Article 46 (.) one 

imiediateiy begin s to worry about the top-down nature of this law.AG gives the plan which it and ISTA wcrks out to the FC 
It 
in 

loks 1ie 

a
very paternalistic fashion. 
 If the lands di,5tributed are not subject toforeclosure, what security will national 
banks receive for their credits?
 

28. 
 Again the point comes up, from where do the campesinos for
an AC or an EC com ? It seems 
that if ISTA names them, it is asking forreal trouble. The groups should probably have for the most part, workedIn the area before, or be a self identified group. The problem of "cabida"is a tricky one that Is not adequately treated in Article 39 or in Article50. Again, the process sounds very paternalistic. Note how the problem
of who will Participate is skirted In Articles 51, 52, 53, 
etc.
 

29. The AC looks complex in organization as outlined in Articles62-79. 
 But who keeps the books? All of these socal functions need tobe taken care of but what about the economics of the AC? 
And hew will other
technical assistance be plugged in? And credit? Who pays the bills7 
Who approves the inputs purchased?
 

3C. Articles 51-51: 
 Who are these campesinos7 Are they selected
by i'AG? With what criterio- (Notice mention of "list" In Article 53.What "list"?) There is not~ing here on "non-officialV associations ofcampesino unions--they have :pparently no voice or role in this procesS.
Note that Article 101 excludes those campesinos who belong to other campesino
associations.
 

31. Articles 59 and 60 give ISTA yet more power over the Empresa
-ampesina, 
This adds to the top-down nature of the FC. 

32. Article. 62 et. seq. establish an elaborate formal organizationfor the Asociaciones, but notice how any important decisions of power are
reserved for the "overnment--i.e., Article 70 (incorporation of new members
 
must be fpproved by MAG).
 

3,3. 
 In Article 66 we may not understand it, but isn't it a hit
strong to have ISTA intervene for a lack of attendance? 

34. How does the unnamed qoyerninq group of the AC, whose functions
 are spelled out in Article 69 (b) through li) (By the way, ;'a" is missing.)differ from the Consejo de Adrnflmstraefon which is defined and whose dutiesare spelled out in Article 72 (a) through ()? The AC seems to be very 



over-governed
in 72 

in some areas while Otihers a re -ompletely omitted. At least(c)we see hasthat the AC somne Participation In desi.nihq itscropping pattaern (plan anual de explotaci6n).d!,) see Article 80 andIt -y be that Ar.icle 79 refers to the entire Asamblea Generai.8ut it, so, some of its outlined duties would betterbe Perfor,.,ed by a
Smalier group. 

-5.~~:.Y' -nt it be better ; l e 'ere some continuin-, m.mbtrs onthe Consujo de Atministraci3n2 Article 74 gives them allwhich m,_ans a compiete turnover three year termseach three yeairs. .ilso, what rMappens ifa President is voted out after one year? 
Article 74 would stii 
 have him
serving an 
the Consjo de Administracifn for two mare years. Perhaps
Article 75 clears this up, but its language isconvoluted.
 

3~. inArticlb, 82 (b)the ter 
"eventualmente is tricky.F st mermbers want their "pequeo s Won'thuertos" now or at l eas. 't Som. ore­determined time in the future? "Eventually" iz a eldom Lsedterm 5tinlaws of this nature, Production plans, etc., (Articles 20-83) seem to be
entirely controlled by MAG.
 

37. The torm "net income" (ingreso neto) in Aeticle 91 is .surelyincorrect. 
We assume that net InCome as used in Article 91 refersnrticle 40. toSut these two Articles should mesh and "net inc&me' ' 
should mean the same thing each time it is used,
 

'8. inArticle 96 "ingreso adecuado" is as vague 4s it was inArticle 40. Why can't an AC contract 
o)es 

labor except in seedtime and harvest?this ,r.ean that older children non-members cannot accept wage work?LBy the wa,, how does the AC grow? What happens to the nextFigvring the generation?out riqht number of eneficiaripmeberie befn Iju"... 
f 

Campesin.a is to .. hr -vah soiaolikely -. forbe either a very complex, lengthy agolden opportunity for discretionary process4 oraction by the Government authorities, 

39. Is the Fondo de Distribuci6n referred to in A,tirea 97 the .ot.,'iof the various funds in Article 91? 

40. Articles 101, 102, 
and 103 appear to say that wives 
are not AC
mmbers and that they have no voice nor vote. 

41. Title VI seems to indicate that ACs cannot L
no taxed, At least
provision seenis 
to be made for it. 
Hai GOES thought about this matter?
 

42, Articles 119, et seq. seem to be 
the "sugEr-coating" articles:
in return for their agreement to join the tightly government controlleda5sociations the Campesinos 
are promised several tax .dvantages and

subsidies for the associations.
 

43, in Article 132 which begins the "land to the tiller" section:Why is the 7 hectares?haimum The entire section (Title Vii) ,-shespoorly with the remainder of ,he law, It is confusing si.ce one doesn't
know which 
e b 

132 still ocampesino5si 
Of 
o 

tr;e provi ion, before Article applonvered .by Title V!i, %-. L 



44. 44 t " la hthapnI not clear whdt happens whenhn+cthe land the campesino isworkina exceeds the maximum size permitted under Article 9. .N)es this mean he can now qualify for a parcel larger than 7 hectares? Or does
it mean that this 'and lo longer can be parcelled indfvijually and can
only hp adJudir.ata.J to a Asociari6n Campesina. The latter is the rational answer, but the 1anquage is ambiguous and imprecise. it is important thatthis question be re.roived through clear and preiei,:nu,,e, ic 125heips SomRewhat, but note 42part.urt fru A.rticle '9 (b), 

4S, Article 1.33 adds t-0 the above confuslon., What haoens IIf th,size of the whole f .r.is larg3er than the maximtum size allowed Ly Article9? D the ,illers still qet individual i.arceisr? The languaqe is veryambiguous and iMprecise. Article 136 does not speak to this question.
 

46. Somewhere in this law there must be some provisions clearlyexplaining the d~vislon of funCtionS and jurisdiction betw ;en 1STA andFINATA. This explanation is no%- available in this version of the law,leading to confusion about the respective roles of both institutions.in practice, th:is is likely to result in .jurisdictional battles and poor
coordination.
 

1) Sonne farms will be left uncovered by either aqency;
L2 Others will be fought over by both­3) There will be political and other pressure by campesinos,

landlords, etc., 
to be in one or another cateaiory;

4) Opportunity for delays. arbitrary action, corruption, etc.
 

are increased­
5) The costs will be higher: two bureaucracies are always more
 

expensive than one.
 

47. ISTA only acts in previously defined "zones" zind 
In farmFv
larger than 100-150 hectares (Article 115). 
 3ut we are not sure this
is the intent of the law because of the ambiguous and imprecise language
used. 

Summary;
 

In general, this is a very hastily and poorlY drafted law. There
 are 
huge gaps and questions left unanswered. 
 It is full of loophol=s,

contradictions and ambiguous, imprecise language, which is likely to
result in timen-con.-uminn litigation. Substantively, the law is very
Paternalistic. 
 It sets the stage for a top-down land reform proceF
tightly controlled by government, with no 
significant participation by
campesinos at ny level. Also, it 
creates a cumbersome twoo .er bureaucratic
Structure for acquirina 2nd distribtinq land, whiCh is very inefficient
 
and likely to lead to large inequities.
 


