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Under The Bilateral Agreement In Egypt 

TO: Mr. Marshall D. Brown, Director USAID/Egypt 

This report presents the results of a limited-scope, program

results audit of Customs Problems Encountered Under the
 
Bilateral Agreement between the United States Government and
 
the Government of Egypt. The audit showed that USAID/Egypt's
 
program has made excellent progress in addressing customs
 
problems. Two significant issues, however, still need to be
 
resolved. Customs duties continue to be paid by U.S.
 
contractors. Also, the parties to the Bilateral Agreement
 
disagree on whether the Agreement permits the duty-free
 
importation of AID-financed project passenger vehicles. This
 
report makes two recommendations to mitigate the bad effects
 
of these conditions. The Mission's comments on a draft of
 
this report are contained as Appendix I. One recommendation
 
was closed (inthe basis of these comments.
 

Please provide us within 30 days your written comments on
 
further actions planned or taken to close the other
 
recommendation contained in this report.
 

Background 

In 1978, the Government of Egypt (GOE) and the United States
 
Government signed the Bilateral Agreement which governs the
 
AID program in Egypt. Under the Agreement, AID personnel and
 
contractors and AID-financed commodities were exempted from
 
paying Egyptian customs duties. Individual project
 
agreements between the GOE and USAID/Egypt restated these
 
customs exemptions. Nevertheless, the duty-free privileges
 
accorded the AID program in Egypt were not always realized.
 

The American Contractors in Egypt (ACE), an organization
representing American contractors working in Egypt,
documentled their working problems in a letter to the 
Director, USAID/Egypt dated March 26, 1986. Customs problems 
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were a major complaint. The contractors wrote that "...In
 
practice, local customs officials do not always observe this
 
agreement (Bilateral Agreement), assessing duties on
 
contractor imported consumable items such as parts, tools
 
and other supplies. The contractor incurs extensive delays
 
in retrieving these imports and, in many cases, is forced to
 
pay the assessed duties since the costs associated with any
 
delay become extensive."
 

Information obtained from the Mission during the audit
 
stated that "...These problems (customs) have seriously
 
delayed project implementation and have increased project
 
costs. In addition, customs problems and their associated
 
costs have increased the value of claims by USAID
 
contractors against the Egyptian government. The net result
 
of customs problems has been a decrease in the amount of
 
development benefits received by the people of Egypt from
 
AID programs."
 

The dollar magnitude of customs problems was not known
 
because there were no readily available records. One U.S.
 
contractor, however, estimated the cost at several million
 
dollars. This estimate included unnecessary payments of duty
 
and storage fees, waste of human resources, and costs of
 
project delays.
 

As a result of the increasing volume of customs problems,
 
the Mission formed a group in 1985 in its Project Support
 
Office to assist in resolving customs problems. Since that
 
time, basically one person has handled contractor complaints
 
by working as an intermediary with GOE Customs officials.
 

Audit Objectives And Scope
 

The Office of the Regional Inspector General for Audit/Cairo
 
mdde a limited-scope, program results audit of Customs
 
Problems Encountered Under The Bilateral Agreement In Egypt.
 
The objectives were to determine the magnitude of the
 
customs problems and to evaluate the extent to which the
 
Mission program had addressed the problems.
 

The audit fieldwork was done between March and May 1987.
 
Interviews were held with the General Director of the
 
Egyptian Customs Administration, officials from USAID/Egypt,
 
U.S. contractors in Egypt, and shipping and clearing agents
 
in Cairo and Alexandria. Pertinent documents were reviewed 
at USAID/Eqypt ind contractors' offices. The audit was made 
in accordance with generally accepted government auditing 
standards. 
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Results Of Audit
 

The audit showed that precise figures were not readily

available concerning the magnitude of the customs problems
 
in Egypt. It is probably safe to say, however, that most
 
projects experienced some sort of customs-related problems
 
resulting in overall costs of millions of dollars to the AID
 
program in Egypt.
 

The audit also showed that USAID/Egypt had effectively

addressed anCd solved some problems and was actively working
 
to solve others. Nevertheless, two major issues required
 
further Mission attention. These issues involved the
 
continuing problems of: (a) U.S. contractors paying customs
 
duties in order to facilitate releases of project
 
commodities; and (b) the different interpretations of the
 
Bilateral Agreement as to whether project-financed vehicles
 
can be imported duty free.
 

I. USAID/Egypt Actions Have Been Effective - Considering
 
the magniLude and complexity of the customs problems,
 
USAID/Egypt has dealt effectively with some problems and was
 
progressing satisfactorily to resolve others.
 

In background notes prepared in 1986 for the ncw U.S.
 
Ambassador on USAID/Egypt customs problems, the Mission
 
stated that virtually all USAID-financed projects in Egypt
 
had suffered from problems with the Customs Administration
 
in Egypt. In 1986, there were 119 active AID projects
 
obligated at about $5 billion. Some generic problems stemmed
 
from interpretations of the Bilateral Agreement by the
 
Customs Administration. Other more specific problems were
 
due to the excessive documentation required and the
 
unfamiliarity of U.S. contractors and project officials with
 
complicated and bureaucratic customs regulations. In either
 
case, customs problems seriously delayed project
 
implementation and increased project costs.
 

Discussion - The general conditions at the time the Mission
 
briefed the Ambassador were that USAID/Egypt projects were
 
encountering problems with getting the duty-free importation
 
privileges accorded the AID program under the Bilateral
 
Agreement. A report to the Ambassador described the problems
 
as follows:
 

(a) The Customs Administration never fully accepted the
 
eXemptions stipulated in the Bilateral Agreement. Thus, 
customs duties were levied on project- and 
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contractor-owned commodities and, in particular, on
 
spare parts and consumable items. The Customs
 
Administration also placed restrictions on the
 
quantities imported of spare parts, consumable items,

and personal effects.
 

(b) The Customs Administration insisted on temporary release
 
rather than exemption of project- and contractor-owned
 
commodities. (A temporary release merely defers the
 
customs liability and is not considered a true
 
exemption.)
 

(c) The Customs Administration applied new laws and decrees
 
to USAID/Egypt-financed commodities even when the
 
exemptions in the Bilateral Agreement provided relief
 
from the provisions of these laws and decrees.
 
Commodities were held in Customs until the case for
 
exemption from these laws or decrees was accepted by

high-level customs officials. 

USAID/Egypt started to address these problems seriously in
 
1985 when it established a position for an American to act
 
as a Special Assistant within the Office of Project Support.
 
The major focus of this position was on resolving customs
 
and import/export issues facing the AID program in Egypt.

Since that time, USAID/Egypt's strategy has been to deal
 
with customs problems on two levels. The first level has
 
been to deal with the Minister of Finance or the Minister of
 
Economy, and in some cases with the Prime Minister, to
 
resolve generic problems affecting all USAID/Egypt-financed
 
contractors. The second level has been to work with the
 
Customs Director and his staff to follow up on agreements

reached with the higher GOE levels and to resolve
 
contractors' individual problems.
 

USAID/Egypt made excellent progress in resolving certain 
customs problems given the short timeframe and the 
difficulty and complexity of dealing with Customir and its 
laws and regulations. The results of these efforts have been 
more efficient use of commodity resources. For example, a 
Project Support Office official said that one general
Droblem affecting all contractors was completely solved. 
This problem concerned Law No. 186 of 1986 which imposed a 
20-percent cuutoms duty annually on equipment that was 
temporarily released for the purpose of use or hire inside 
Egypt. The Customs Director, at the request of the Mission,
issued I memor andum clarifying that the customs (Juty
spec'fied in this law wan not to be a)plIed to AID-financed 
contractora. 
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Another 9eneral problem on which progress was made related
 
to vehicles, and in particular passenger vehicles, imported
 
for AID-financed projects. These vehicles were released from
 
Customs on temporary release rather than being exempted from
 
duties. This meant that the vehicles had to be reexported at
 
the end of the project or customs duty had to be paid. The
 
Customs Director claimed that the Bilateral Agreement did
 
not provide for exemption of passenger vehicles.
 

The Minister of Finance, responding to USAID/Egypt's
 
initiatives in April 1987, instructed the Customs
 
Administration to issue exemption decrees for the
 
approximately 200 vehicles that were no longer in use, if
 
the vehicles were turned over to the appropriate GOE
 
agencies or to the Customs Administration. With regard to
 
the other vehicles, numbering about 1,100 and which continue
 
to be used on specific projects financed by AID, customs
 
exemption decrees would be issued if the vehicles were
 
turned over to a government agency or donated to the Customs
 
Administration.
 

It was recognized later that such exemption decrees could
 
only be issued by the Prime Minister. USAID/Egypt management
 
officials who met with the Prime Minister stated that he
 
would support issuing such decrees in order to clean up the
 
backlog, and would support any necessary changes in the law
 
to allow their exemption in the future without the need for
 
a Prime Minister's decree. These actions could take care of
 
the inmediate problem of vehicles already in country, buL do
 
not solve the basic problem of exempting further
 
USAID/Egypt-financed vehicies, as discussed on page 8.
 

Despite these and other positive cases that can oe cited, 
two significant issues discussed below required further 
concern by USAID/Egypt. 

2. Customs Duties Continue to be Paid by 
USAID/Egypt-Financed Contractors - The audit disclosed many 
cases in which USAID/Egypt-financed contractors paid customs 
duties in order to have commodities released from Customs. 
Project commodities were supposed to be imported duty free 
under the terms of the Bilateral Agreement. Contractors 
considered it expedient to pay the duties rather than wait a 
long time to get the commodities released duty free. 
Available records did not readily identify the frequency of 
these situationis, but one contractor indicated it was not 
unusual to pay the duties in order to free up the 
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commodities in question. Contractors and/or USAID/Egypt,
 
therefore, incurred unnecessary costs in carrying out the
 
authorized development projects.
 

Discussion - One contractor, for example, reported paying
 
$5,531 in customs duty for eight shipments in order to get
 
the goods released. A clearing agent for U.S. contractors
 
confirmed that in many other cases it paid customs duties
 
after approval of the consignees to do so. This agent gave
 
three recent examples of duties paid in order to get
 
shipments released for two different AID-financed projects.
 
The amounts paid were $588; $382; and $390. According to
 
USAID/Egypt records, another USAID-financed contractor was
 
asked recently to pay $4,346 in customs duties for four
 
shipments of project commodities that were released on a
 
temporary rather than exempted basis about a year ago.
 

With respect to project commodities, the Bilateral Agreement
 

says:
 

"Any supplies, material or equipment introduced into
 

or acquired in the Arab Republic of Egypt by the
 
Government of the United States of America, or any
 
American contractor financed by that Government for
 
purposes of any program or project conducted
 
hereunder, shall, while such supplies, material or
 
equipment are used in connection with such a program
 
or project, be exempt from any taxes on ownership or
 
use of property and any other taxes in the Arab
 
Republic of Egypt, and the import, export, purchase,
 
use, or disposition of any such supplies, material
 
or equipment in connection with such a program or
 
project shall be exempt from any tariffs, customs
 
duties, import and export taxes, taxes on purchase
 
or disposition of property, and other taxes or
 
similar charges in the Arab Republic of Egypt.*
 

Contractors with whom the auditors discussed these matters 
clained that they absorbea the costs, and that customs 
duties were never hilled to USAID/Egypt. This claim was not 
validated because of th:e great de.il of audit work that would 
be involved. Whether tile contractors absorbed the cost or 
passed it on to USAID/Egypt, the payment of customs duties 
violated the terms of the Bilateral Agreement and was unfair 
to the affected party. 

In some cases, it was probably beneficial for contractors to 
pay duty rather than to wait and get the commodities Outy 
free. The accumulation of storage charies at ports and the 
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penalties for delays can greatly outweigh the payment of
 
customs duties if commodities are critical for the
 
completion of the project. For example, an AID-financed
 
contractor reportedly paid $15,918 to the Alexandria Port
 
Authority in storage charges due to the delay in releasing
 
six shipments. l/
 

The auditors discussed the payment of customs duties by U.S.
 
contractors with the General Director of the Customs
 
Administration. The Director said that any AID-financed
 
contractor entitled to the exemption under the Bilateral
 
Agreement could recover amounts paid as customs duties upon
 
request, if the contractor proved that the exemption was
 
deserved. The Director added that recoveries could be made
 
on a case-by-case basis through USAID/Egypt. Recovery of
 
duties paid does not deal effectively with the fact that
 
duties should not have been assessed in the first place.
 

The audit disclosed no practicable way of totally avoiding
 
customs problems because of the large number and diversity
 
of transactions and the difficult and bureaucratic processes
 
involved in importing goods for the USAID/Egypt program.
 
Thus, the report makes no specific recommendations to avoid
 
the payment of duties. The auditors believed, however, that
 
continued efforts by the Mission were needed to protect the 
interests of the program and those of AID-financed 
contractors. 

The existing Mission structure for handling customs problems

has been effective recently and appears to be a way of
 
interfacing with the GOE on customs issues. Project funds,
 
however, should not be used to pay customs duties or other
 
charges exempted by the Bilateral Agreement.
 
USAID/Egypt-financed contractors should be reminded of this.
 
Nor should AID-financed contractors bear such unnecessary
 
costs. In cases where such costs have been paid, contractors
 
should be encouraged to pursue refund claims through the
 
Office of Project Support.
 

1/ USAID/Egypt found that Decree No. 37 of the General
 
Authority for the port of Alexandria, issued July 15,
 
1986, exempted goods arriving as gifts or assistance to
 
Egyptian Government agencies from storage charges.
 
USAID/Egypt-financed contractors were notified of this 
exemption and provided copies of the decree. 
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Recommendation No. 1
 

We recommend that USAID/Egypt issue a notice to remind all
 
USAID/Egypt-financed contractors that customs duties cannot
 
be passed on to USAID/Egypt. This notice should encourage
 
AID-financed contractors to request the customs
 
Administration, through USAID/Egypt, to reexamine such cases
 
where duties were paid.
 

Management Comments - The Mission said that Contractor
 
Notice 18-87, issued September 25, 1987, notified all
 
current AID contractors, as well as Associate Directors,
 
Office Directors and Project Officers, that AID funds may
 
not be used to pay - or to reimburse payment of - customs
 
duties. Contractors were also informed of this, and that
 
recovery of duties paid could be sought from the Customs
 
Administration with the assistance of USAID/Egypt. The
 
Mission, therefore, requested that this audit recommendation
 
be closed.
 

Office Of Inspector General Comments - In view of the action
 
taken by USAID/Egypt, Recommendation No. 1 was closed upon
 
issuance of this report.
 

3. Disagreements Exist With The GOE Customs Administration 
On Vehicle Customs Clearances - The Customs Administration 
has insisted on temporary release rather than exemption of 
AID-financed vehicles from customs duties on the basis that 
the Bilateral Agreement exemption did not cover vehicles. 
USAID/Egypt, however, interprets the words "supplies,
material and equipment* in the Bilateral Agreement to 
provide exemption from duties and other taxes for all 
vehicles, including passenger vehicles. USAID/Egypt has not 
resolved this difference in interpretation or dealt with it 
effectively through administrative procedures. As a result, 
project vehicles have not been exempted from customs duties 
and contractors have encountered difficulties and incurred 
additional costs when attempting to turn over vehicles to 
the GOE at the completion of a project. 

Discussion - Customs officialsidid not see any problems with 
releasing AID-financed vehicle; on a temporary basiS becauae 
these vehicles could be used during the life of the project. 
At project completion, the vehicles could either be retained 
by the GOE implementing wgncy, rexported, or turned over 
to the Customs AdministraiLlon. COE implementing agencien, 
howuVql , hove it~lL tefunod to accopt atconla Iy vohlcloui 
pro jct n:p let i thou t a co emn exemnpt ion becadUs 
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duties imposed by the Customs Administration were higher
 
than the vehicle's market value. As a result, contractors
 
were required by Customs to pay the assessed duties.
 
According to USAID/Egypt views, such payments would violate
 
the Bilateral Agreement. Reexport of the AID-financed
 
vehicles would be contrary to AID regulations.
 

As stated earlier, the problems with project vehicles stein
 
from GOE Customs officials' inteLpretation of whether these
 
vehicles are afforded duty-free status under the terms of
 
the Bilateral Agreement. In our opinion, vehicles, whether
 
they are passenger vehicles, vans, or station wagons, are
 
equipment items necessary for project implementation and,
 
therefore, should be exempted from customs duties as are
 
other items of "...supplies, material and equipment.' The
 
key to this problem is clarification of the Bilateral
 
Agreement; however, USAID/Egypt is reluctant to open
 
discussions on the agreement for other reasons.
 

Project Support Office officials responsible for handling 
customs problems considered a viable alternative to seeking 
revision of the Bilateral Agreement was to establish the 
duty-free status of project vehicles in future project 
agreements. The auditors were persuaded that it was worth 
pursuing this course of action because the agreements are 
project specific and are ratified by the Peoples Assembly 
and implemented Liy issuance of specific Presidential 
decrees. Accordingly, these project agreements should carry 
more weight with Customs Administration officials. 

Passenger v(,nicles have been the focal point of the customs 
problem for the GOE since 1983 when the GOE issued a 
regulation prohibiting importation of passenger vehicles 
over four cylinders by government agencies unless approved 
by the Prine Minister. Customs officials indicated that they 
would consider exempting other types of vehicle3 such as 
pick-up, trucks, or 4-wheel drive vehicles, if necessary 
for th project. GOE official. have been concerned about the 
impor tattion ut AID-financed veh i c les because some Customs 
Officials believe that aedans are subject to misuse by GOE 
and contractor project officials. 

In ordetr to control th" number of pansenger veh il ld being 
bought for pruj.cta, USAID/Egypt, in February 1982, isuued 
Staff Notice Nu 82-11 which requLired approval of the Mission 
Di rector pr iur to iinpor t i nq panainger vehicles. 

tUSA I D/ :qypt Lat4dNtovr th 1..:js, tLates in an ianttrnil memourandulrl 
dated J anuary 19 7 that, "SIsie, tha t lrine CFor uar y 1982), 
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AID financed the importation of several hundred of passenger
 
vehicles but we are not aware of the Mission Director's
 
approval of any of them nor of any project agreements
 
mentioning the topic."
 

USAID/Egypt needs to ensure compliance with this notice and
 
enforce the exemption which it believes is provided for
 
under the Bilateral Agreement. These actions would ensure
 
that only passenger vehicles approved by the Mission
 
Director are imported, and probably reduce the number
 
imported by USAID/Egypt. Enforcement of the Bilateral
 
Agreement would mean that all vehicles imported would be
 
free of duty, thereby making more effective and economical
 
use of project resources and facilitating the transfer of
 
vehicles at project completion.
 

Recommendation No. 2
 

We recommend that USAID/Egypt:
 

a. 	 include in all future project agreements appropriate
 
language to provide specific exemption for vehicles from
 
customs duties and other local taxes, and state
 
specifically the number of vehicles needed for each
 
project; and
 

b. 	take appropriate management action to ensure compliance

with Staff Notice No. 82-11 and other pertinent
 
instructions issued with regard to vehicles.
 

Management Comments - Concerning the first part of 
Recommendation No. 2(a), the Legal Office was requested by 
the Project Support Office to provide a legal opinion
concerning possible amendment of the Standard Provisions of 
project agreements to include language exempting vehicles, 
specifically pass;enger vehicles, from customs duties and 
other taxes. 

Th1e I, ea I Office responded it had two signi ficant 
reservatio:s about modifying future project aigreements with 
the GOE sio aa to ma ke (!xplicit the inclunion of vehicles 
wLthIn the' broad catvgory of "vaupplius, mater ial or 
equiplierlLt" entitled to duty-free iriportation. 

The.se! two rteseorvationa were :;tated tit): 

0(1) T"', cur r ,nt ihrtim - "au Fl epeLr, mi i,a or 
,)Julpron~t*t - its certainly 1n1 n.,1d1d )y AID, worldwide, to 
apply tu iI I mirport u of wlatvur Lypo, if AID la doing the 
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financing. By adding explicit reference to one category of
 
such imports - vehicles" - we would be strengthening the
 
possible argument from Customs that other categories not
 
specifically listed, e.g., spare parts or consumable
 
supplies, are not entitled to duty-free treatment.'
 

"(2) Also, by seeking such explicit language in upcoming
 
grant agreements, we imply weakness in our current position
 
which I believe, is legally strong. That is, once we seek
 
such new language, but before we obtain it as to each and
 
every project, Customs could argue that projects with the
 
"old' language clearly do not include duty-free treatment of
 
vehicles; otherwise, why is AID seeking new language?'
 

The Legal Office suggested that this recommendation be
 
closed and that the Mission proceed with an alternative
 
approach of working with the Minister of Finance, apparently
 
on a case-by-case basis, which could be evaluated after
 
about a year.
 

Office Of Inspector General Comments - The alternative
 
approach suggested by the Legal Office has been the way in
 
which the Mission has operated for years. It is unreasonable
 
to think that each time a vehicle is imported for an AID
 
project that the Mission might have to seek the duty-free
 
treatment already accorded to it under the Bilateral
 
Agreement. Moreover, the Mission evidently misunderstood the
 
report point. The report did not recommend changing the
 
Worldwide Project Agreement Standard Provision Language. It
 
simply recommended including in future project agreements
 
with the GOE, appropriate language to provide exemption for
 
vehicles from customs duties and other local taxes.
 

The real solution lies in clarifying the language of the
 
Bilateral Agreement. The draft report submitted to the
 
Mission for the exit conference included such a
 
recommendation: "Amend the language of the Bilateral
 
Agreement, if neceisary, to incorporate specific exemption 
from customs duties and other taxes for vehicles." 

In the exit conference, Mission officials explained that 
this was not a practical recommendation because the Mission 
and the Embassy were unwilling to renegotiate the Bilateral 
Agreement. One of the reasons mentioned was that the GOE 
would ask to change other provisions presently favoring the 
U.S. in viw of the Mlssion'n reluctance to amend the
 
Agreone nt, we. r,.visd the report to include the auggenmtions 
prenent.d by the Project Support Office in the exit 
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conference. This suggestion is the revised Recommendation
 
No. 2(a) presented in this report, which we believe will
 
strengthen the Mission's efforts in enforcing the exemption
 
contained in the Bilateral Agreement.
 

The Mission also did not agree with the second part of
 
Recommendation No. 2(a) which said that the number of
 
vehicles needed for each project should be specifically
 
stated in the Project Agreement. The Mission did not believe 
it was feasible nor would it would serve any useful purpose
 
to do so. The Mission said it did not intend to implement
 
this part of the recommendation.
 

The Mission's position again is surprising. In 1983, the
 
Mission agreed that the number of vehicles would be stated
 
specifically in future project agreements. The Mission Legal
 
Advisor in his letter dated November 22, 1983, to the GOE
 
Minister of Finance stated:
 

"I agreed that we would provide a list of those
 
projects which are in the process of importing more
 
than 10 such vehicles. For future projects, the
 
Project Agreement will specifically state the number
 
of such vehicles., 

It is unclear why the Mission's position has changed.
 
Projecting the number of vehicles needed for any project is 
not that difficult and is required for project procurement 
plans. Stating the number of vehicles in tile pr'oject 
agreement will facilitate dealing with the Customs 
Administration because the agreement is project specific as 
opposed to tile generally applica'ble Bilateral Agreement. 

In view of the Mission's relUCtdnce to take the recommended 
steps to illeviate the situation with respect to the 
importation of vehicles, Recommendation No. 2(a) will remain 
open until tppropriate action has been taken. 

Management Commenta - The Mission agreed with Recommendation 
No. 2(b) and promiaed to rewrite Mission Order 5-8 within 
the next three inonths to provide more specific guidance to 
project officers on vehicle procurement, customs regulation
and rgtiatration an d monitoring of project vehicles. This 
Mission Order also will require the Mission Director's 
approval on 11.dan procurements. The Mias ion said it will 
issute a Contractor Notice simultaneously with the revised 
Mian ion Order . Over the next few monthd, USAID/Egypt said it 
also will b, onsiderIng .additional approaches to further 
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alleviate the problems associated with project vehicles in
 
Egypt. The Mission requested closure of this part of the
 
recommendation.
 

Office Of Inspector General Comments - We appreciate the
 
Mission's planned actions which when implemented could
 
satisfy the audit recommendation. Recommendation 2(b) will
 
remain open until the promised Mission actions have been
 
taken and reviewed by our office.
 

The full text of USAID/Egypt's response is contained as
 
Appendix I to this report.
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UNITED STATES GOVERNMENT
 

memorandumOAM,. 	 10 November 1987 
A-o. 	 Marshall D. Brown, R Page of 9 

§UUEJCT 	 Draft Audit Report: Audit of Customs Problems Encountered
 
under the Bilateral Agreement in Egypt (RIG/A/C-88-50)
 

TOs Joseph Ferri, RIG/A/Cairo
 

USAID has reviewed the final draft of the subject
 
report. Below please find our official response.
 

Recommendation No. 1 

We recommend that USAID/Egypt issue a notice to
 
remind all USAID/Egypt-financed contractors that
 
customs duties cannot De passed on to USAID/Egypt.
 
This notice should encourage AID-financed
 
contractors to request the Customs Administration,
 
through USAID/Egypt, to reexamine such cases where
 
duty was paid.
 

Contractor Notice lb-87, issued 25 September 1987, 
notified all current AID contractors, as well as Associate 
Directors, Office Directors and project officers, that AID 
funds may not be used to pay - or to reimburse payment of ­
customs duties. Contractors were also informed that 
recovery of duties paid could be sought from the Customs 
Administration with the assistance of USAID. A copy of
 
Contractor Notice 18-87 is attached. We therefore request

that this audit recommendation be closed.
 

Recommendation No. 2 

We recommena that USAID/Egypt:
 

a. 	 Include in all future project agreements
 
appropriate language to provide specific
 
exemption for vehicles from customs duties
 
and other local taxes, and state specifically
 
the number of vehicles needed for each
 
project; and
 

b. 	 Take appropriate manage;,ent action to ensure
 
compliance with Staff Notice No. 82-11 and
 
other pertinent instructions with regard to
 
venicles.
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APPENDIX 1
 

Page 2 of 9
 

With regard to Recommendation No. 2(a), USAID's
 
Office of Project Support has requested advice of the
 
Legal Office concerning possible amendment of the Standard
 
Provisions of project agreements (ProAgs) to include
 
language exempting vehicles, and specifically passenger

venicles, from customs duties and otner taxes. 
 A copy of

this memo is attached. We will advise you of the answer
 
received from the Legal Office.
 

USAID does not believe, however, that it is

feasiule nor 
that it would serve any useful purpose to
 
state the number of vehicles needed for a project in the
 
relevant project agreement. As you know, at the time a
 
ProAg is signed, USAID has a reasonable estimate of the
 
number of vehicles that will be needed for 
a project.

However, if a specific number is stated 'n the ProAg,

Customs may not 
allow the import of additional vehicles at
 
a later date if project conditions change, as frequently
 
occurs, and more vehicles are needed. Customs might then
 
require a ProAg amendment prior to allowing the duty-free

entry of vehicles beyond the stated amount. 
We would not
 
want to become involvea in amending a Pro Ag for such
 
minor changes. Further, disaggregation of our project

contributions to this level is normally and better
 
contained in Project Implementation Letters or other
 
iruplorenting documents, thus providing flexibility to
 
treat changes in detail as they occur. Therefore, USAID
 
does not intend to implement this part of the
 
recommendation.
 

With regard to Recommendation No. 2(b), USAID
 
intends to do the following:
 

I. Mission Order No. 5-8, titled "Procurement
 
and Accounting for Project-Funded Vehicles," will be
 
re-written and re-issued within the next three months to
 
provide more specific guidance to project officers and
 
other USAID staff on vehicle procurement, customs
 
regulations, vehicle registration and monitoring of
 
project vehicles. Incluaed in this Mission Order will be
 
a uan on the import of sedans for use as project vehicles,
unless separately justified and approved by the Mission
 
Director, as 
set forth in Staff Notice No. 82-11.
 

2. A Contractor Notice will be issued
 
simultaneously with revised Mission Order 
5-8 to remind
 
contractors of AID and mission procurement policies and 
regulations and their responsibilities with regard to
 
procurement, registration and monitoring of project

vehicles. 
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Over the next few months, USAID will be considering
 
additional approaches to further alleviate the problems
 
associated with project vehicles in Egypt, including the
 
following:.
 

1. Discussions with the Customs Administration
 
will focus on granting exemption to AID-financed vans,
 
pickups and trucks at the time of entry into Egypt which
 
is not currently the practice. This would relieve AID
 
contractors of the annual time-consuming process of
 
renewing the temporary release ana would eliminate the
 
need for USAID and the GOE agencies to seek customs
 
exemption at a later date.
 

2. Before approving the procurement of vehicles
 
for ongoing projects, USAID may consider requiring the
 
counterpart GOE agency to certify in writing that it will
 
be responsible for obtaining, if required, a decree from
 
the Prime Minister exempting the vehicles from customs
 
duties and other taxes and for obtaining, if required, the
 
Prime Minister's approval of the import of vehicles over
 
four cylinders. This will place the responsiblility of
 
complying witn GOE regulations on the counterpart agencies

and reduce the administrative burden currently borne by
 
USAID and AID-financed contractors.
 

3. Under new contracts for consulting and
 
construction services, consideration will be given to
 
requiring consultants and contractors to provide their own
 
venicles, either through purchase or lease of American
 
manufactured vehicles, instead of providing them with
 
project vehicles. This would reduce the number of
 
vehicles requiring exemption from customs duties, as
 
contractor-owned or leased vehicles, including sedans if
 
desired, would enter Egypt under the system of temporary
 
release arid be re-exported at the close of the contract.
 
This would also eliminate the frustration contractors
 
currently face while trying to dispose of project vehicles
 
at contract termination and the GOE agencies, on the other
 
hand, would not be required to take possession of worn out
 
vehicles.
 

We hope that the actions outlined above will meet the
 
auait recommendations In particular, we believe that
 
Recommendation No. 2(.) can be closed on the current 
record, given our firn and detailed forward planning.
 
Recommenation No. I is also appropriate for closure at
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this time. As to Recommendation No. 2(a), we expect, once
 
Legal Office advice is in hand, to adopt a firm position
 
on the basis of which that recommendation, also, can be
 
closed. USAID staff will be happy to meet with you and to
 
discuss any issues or questions you may have.
 

attachment: a/s
 



17-87 

USAID, Cairo
 

Payment of GOE Customs Duties 
 28 September 1987
 

AID contractors are reminded that since the Bilateral Agreement

and subsequent project agreements exempt the AID program in Egypt

from customs duties and other taxes, AID funds may not be used to
 
pay - or to reimburse payment of - customs duties. 
Depending on

the nature of the violation of this rule by an AID contractor,

penalties range from a requirement to reimburse AID for costs
 
improperly billed, to debarment or 
suspension, to criminal
 
liability.
 

Contractors who have paid customs duties on commodities exempted

under provisions of the Bilateral Agreement may seek recovery of
 
those duties from the Customs Administration, according to the
 
Customs Director. The Customs Administration has asked that all
 
requests for 
recovery of customs duties be channelled through

AID's Office of Project Support. Contractors interested in

pursuing recovery of customs duties should contact Donella
 
Russell or 
Ashraf Soos in the Office of Project Support at !xt.
 
3348 or 3315.
 

William A. Libby
 

Office of Pro54ct Support 
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OU&MJEC Proposed Changes in Project Grant Standard Provisions
 

TO, Kevin O'Donnell, SLA 

Thru: 	Frank Miller, OD/P-W- t
 

A recent dralt audit report - Audit of Customs Problems
 
Encountered under the Bilateral Agreement in Egypt
 
(RIG/A/C-88-50) - recommended, among other actions, the
 
following:
 

Recommendation No. 2
 

We recommend that USAID/Egypt:
 

a. 	 Include in all future project agreements
 
appropriate language 
to provide specific exemption
 
for vehicles from customs duties and other 
local
 
taxes, and state specifically the number of
 
vehicles needed for each project...
 

Therefore, we would like to request that your office review for 
adoption the 1ollowing addition (un~ierlined in text) to Project 
Grant Standard Provisions Anne:: Il. This addition reiterates
 
the hil.ateril Aqreement exemption clause 5(a). 
 IIJ.B. 	 USAID does 
not intend to adopt 
the second part of this recommendation, 
i.e., to stat. tne nunber ot vehicle3 needed for a project in 
the ProAq. I 

Sectifon o.4 iaxat ion
 

(a) s oitevmi-int and Grant %ill be true from atny taxation 
or, fees- imposed under laws in etfect in the territory of
tho, ;r antve. 

(U) In iccortjinee with tht l.onot:i , calachnand in ted 

r -n 	 iire Ir mnte ij 7Tippfnt c .or 
~a0 a411couihTnmt.r 

Oltr,;.tl~t Ifito OJr :1c',Ir#, in tho terr'tury of tho 
I~y~e (vt~rr~eiL Uited~t~ anyOl or 

or fi G~e r nit'tnur 

Om v *Pl1 

6 Vi W~IP~V?WWVII of * I I,Ir .IeIINnIIII
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purposes of this Project, shall, while such supplies

material or equipment are used in connection with this
 
Project, be exempt from any taxes on ownership or use of
 
property and any other taxes in the territory of the
 
Grantee, and the import, export, purchase, use, or

disposition of any such supplies, material or equipment,

including all types of 
motor vehicles, in connection
 
with such a program or project shall be exempt from any
tarifLs, customs aluties, import and export taxes, taxes 
on purchase or disposition of property, and other taxes 
or similar charges in the territory ot the Grantee. No
 
tax (whether in the nature of 
an income, profit,

business, or other tax), outy, or Lee 
o whatsoever
 
nature shall be imposed 
upon any American contractor
 
.inanced by the Governinent of the United States 
hereunder. For tile purposes of 
this Agreement the term

"American contractor" shall incluue inuividuals who are
citizens or legal residents of the United States,
corporations or partnerships organized unoer the laws of
the United States, foreign corporations a majoritywhose tola s-tock is owneu by Unitel Ltates 

of 

shareholders, and joint ventures or unincorporated
ausuciations consistingi entirely o. inwliviouals, 
corporations or partnerships which fit any of 
tile 
Lor!ouingj ca t eories. 

(C) 	 To the oytt--nt tOiat : (1) any contractor, including any

con:sulti iig i[irm, 
 any personnel of such contractor 

WuINLfina unrdc. the Grant, and any property or
tran.s.action r,'lot ing to such contracts; and (2) any
co!rmmuu ity tprocur.ment transaction ; inanced under the 
(;rant, ar not ,exempt f om identifiable taxes, tariffs,,9t4,:; 	 or ot her lev ies i::i osi.d under io, in 1'4fect in 
the'territory ot the (,tantoe, the Grantee will, as and 
Lo the ,xtoen provi do]uo Il ind pur. nudt, to Projiect
lmplo.mentat ion Letter r., pay or reimburse the same with 
uiiu: other tha, tilo!:t r[,U'J1J''i 11U1elo th Gr:nt. 

Thi& o tite h.l.u previouly 	 .n a!te.natlye to, -It, 	 clauso 
(C) abOVe i ii you lioa w ::iu t :o1i,: i' 10 wtAl :: 

(C) 	 0) thfe ,xt,.nt 5;, IV 1t.: '' 1 at,(l to tLh i'rol,*ct anU fundodhI tilt- ;"TIi t I l'oi AmerriCaIl1 l or t i ,,- tj,- I ( ) 2tE)1' I. 
cimi it till-It' C lt I[ , tio1 5ut|ccIgmtr#ict. S ali|,W:: ,21 tlie I:I I ()7,-,-: 1in10 laa1 11ieL , i.h a[,;i' l| l 

QltI,.n':i Intit 	 nor t1| l dnt ti t-iii torr tory of 

l!,"iv III iha- te1' It'' i~i ~th ilntle be fixipt fromGr , 
, 1? 	 ,.11) . .3 C~:. t~ out'- irio t, il~ O-.Xoit I ixt4lt IX,(:i OJI) the pp ,cl i, , * Ore ,dll po tinI [ 4 iuor tyy ' 

tIjlx y I '1i11i0eI. 4n1i-,tr Y.l-i ,'i ior 	 o, 	 :,t.ol it lnitifoln 
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imposed by the Grantee within its territory. Should an3
 
such tariffs, duties, taxes, fees or similar impositioni

be paid, inadvertently or otherwise, by the
 
aforementioned American contractors or consultants,
 
their subcontractors or their non-Egyptian employees,
 
the full amount so paid shall be promptly refunded by

the Grantee. Any such refunds shall be made from funds
 
other than those provided by the Grant.
 

For your intormation, I am attaching a copy of the subject
 
audit report.
 

attachments: a/s
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SUNJEc,, 
 Proposed Changes in Project Grant Standard Provisions
 

DR/PS, Donella Russell B 1RIOV 

Pef. Your iiemo of tlovcmiber 8, 1987 

You have L-.sktd for Legal Office views on responding to an audit recommendation
that our future bilateral project agreements with the GOE be modified so as toiiw-ke _.xplicit the inclusion of vehicles within the broad category of
"-upplies, mdatrial or equifx1ent' entitled to duty-free importation. 

I appreciate that, in one sense, this approach would seem a solution to the
probl(n add:d in the audit report, namely, that Customr officials do notalways recognizic that vehicles are intended to qualify under the current broad
wording for dtlty-treO treatimwent. However, I would have two significant
rtservationv; kaRout -;uch a new approach: 

(I) 'lhe current jihrase - "supplies, materials or cquilunent" - is
ctlrtkinly intend]d by AID, worldwide, to apply to all inpoIrts of

whait.ver typoj, if AID is doing the financing. By adding "explicit
rvte*erncv,. ,o onie category of tsuc)h inv~orts - "vehicles" - we would be

ref)(J'k4 *nq th-1"hI ;lble argument from Custom. that other categories

tfW.t .wcti-tivcolIly I I:itd, e.q., upaire parts or conswr4be-cupplivu, 
00'Wii 1)i' 
.dv ii::* 

(2) A , 
, - our current position which I believe,.1 l,'q-7ly :.trutij. 'IIIt I , uoic" uuh Ww ,etivk twI lanquage, At V,tor,

6,, t4.t~lii it a " tovni and etvery project, Cuatctg could arguo thlat 
Jtl',-ct; witli vie "olJ" latjgjagt, clearly do not include duty-free
*,'.*,jti"0J" 01 Vihicle-i U 4thfWitIlo, Oly its AID eekLnj stew liait1uaot? 

Ako to ','im*-f really Ou I;ivav,prtlem with vehiclei, 4ind it -:u how l-2-5t ,0
441re'::i It, I th;cntil w-wre. oni t i titit track row monthu 4,)o with oor 
il.qC ?tfh t.-,h~inq intervetmto of thot Minitor of Finauc whortver W" 

IA.I,,V, (2';t'a4 m*i itnibtlw,I, i~cvj in thi fegird, tho Mitwttlr it),fttvc *t,;ilr Qthlli: 7ir, (viertuirn the tentrictiv itgIoni of CjnLctt ;Mj'jd7,.;Vctthi t. t Ic,,, Ivtly, (on fIo) dtaT-treo tr itre.nt of t 4arn i-Mid ()
bjy$:' I in t.i-,i .Vi atjiic.1i4e to third-cfnty qtrwea ti . lliu it W havu ;I

LK
itf I r4,1 Wi h Ct tjc tiActmnirn1q d4ty-fr.o tfe trolt of v1.11cletil, I
i'rlV'
l' w- tOl d %ro, Wi litht Mlnii.trr. Only it 0th ppoachJ{ dArti not 
lIccv, 9li, .- (in ,y Vie'*) e"A il.d (-r fit in whit, ritter 411, IN Wn, , 

,are 
to (!J.i'y-tfr'e treatrent. NOr kes it seem workable to 
c'nc; 1y Il:tlng, ,ipecifticallyo very conceivable,'r n 

ty :,c,it ::ueh "xplicit l-nujg9oi IIiu[(*ming gjrant 
,t ina.,!I)Ik:Y1 

.........
. .. . I n,, " ,Ui>~ !hi, 5JVw.=!,L45$Cmd._ i.tr ttq , 
~t,'fJi.i! 't.o .J. .tII 1- !ke l !0 c| tilr retr t,_nlat 10*1

i:Ailf(111!' f,211tti, I'tt-olrepp wl'li (Att 41t! rri~livi"~l01404) xMd U0 
qiAtot.idtI7 

(€.4 ; li~t'ilt i, i I I'l 
4 

I i~)tJ 

ot the 
t-vailunk "A 
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