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PROJECT FIELD PARTY'S STATEMENT OF PROJECT STATUS AND PLANS R

Following a six-day survey tour in December 1968, LSU contracted with
the US government in January 1968 to supply consultative services to the
government of Vietnam in the reorganization of its judicial system and the
re/ision of its Penal Code, Code of Penal Procedures, Civil Code, Code of
Civil and Commercial Procedure, and its Commercial Code., The cest of the
services to the United States government is approximately $400,000, The
work to be done is described in the attached "cperational plan" which forms
part of the University's contract (Exhibit A). This plan reflects the terms
of a project agreement between the govermment of the United States and the
government of Vietnam. Essentially, the contract obliges the university to
supply .an on-site team of two members of its faculty, who will direct a flow
of consultations and a program of raesearch, for which nineteen man-months
overseas, twelve man-monthd in the United Statecs, and 17 round trips between
the 2 countries are provided in the pfoject budget.

- Simultanenusly with its engagement of the university for this work,

- the University understands that the United States government made a graat
to the Asia Foundation, reportedly for the purpose of assisting the legal®
community of Vietnam in improving legal education, assisting the bar asao=~
ciation in development programs, and assisting in the establishment of a
"legal research center" for long-range studies. The universityv's contract
is not intended to include the areas of activity envizioned in the reported
grant to Asia Foundation.

The university's field perty, consisting of Professors Donald J. Tate =
and W. Lee Hargrave, arrived in V¥letnam on January 13 and January 26, res-
pectively. At the present time, the sum of approximately 516,000 has been . .
expended by the university, and the further sum of approximately $6,000 has .
been committed for state-side research and overseas consultations,, .

The first six weeks of the field party's work were devoted largely
to making the acquaintances of the Minister of Justice and his staff, the
Justices of the Supreme Court, and other leading figures in the legal com~
munity, and to exploring with them the nature of tha problems to which the
university's efforts shculd be addressed. On February 7, 1969, the field
party circulated a tentative proposal for allocating the contract resourxces
to the various problems discussed (Exhibit B), On March 6, 1269, the field
party addressed to the Supreme Court and the Minietry of Justice, and cir=-
culated among the other leaders of the legal community, a survey of the
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problema uncovered during the orientation period (Exbibit C). On March
18, 1969 the fleld ;arty clrculated among the same pcersons a proposal for
coordination of the reorganization work, based on certaln American models
(Exhibit D). The follow-up conference on these communications were infore-
mative but productive of - no spectacular results. The fic ¢ party is
presently considering the ‘possibility of retaining as a consultant a dls-
tinguished jurist of the Vietnam legal comnmunity, to help organ;zeﬂ the
movement for reform on the Vietnamese side., It 18 at this juncture that
this report is written.

THE SPIRIT OF REFORM

The Project was concelved by-the university as an ppportunity to
enrich on~golng legal reform and reorganizationr in Victnam through com-
parative law consultations earnestly desired by the Vietnamese. The
preliminary December 1963 survey tended generally to confirm this view.
At that time, the survey team, Professor Francis C. Suliivan (now serving
as Campus Project Coordinator) and Professor Donald J. Tate astated:

"Given the contemplated adequate and sustained cooperation
of the Supremec Court and the Ministry of Justice aad appropriate
personnel, flnancing and logistical support by the United States
government, it appears as a.result of the briefings, discussions
and observations of the survey team that the proposed project is
both necessary and desirable ard has great potential for producing
-8ignificant results."

This statement of feasibility is atill accurate, if proper emphasis is
placed on the essentlal condition of cooperation hetween *he project
and the interested agencies of the government of Vietnam,

The university did not, of course, contract to organize a program
of legal reform in Vietnam. It contracted to supply consultative services
to those engaged in legal reform - merely to satisfy, not to create anﬁ%
demand for its rescurces. It is for this veasorl that the Operational
Plan repeatedly states:

Such adviﬁe and assistance will be in response to the expressed
needs of and desires of the Supreme Gourt (or Minister of Justice)
as they shall be expressed during the the term of this contract,
and as may be approved by A,I.D., and as #pecific requirements
become krnown. B v

It 18 in this view ol ite obligations that the univaersity raports that,
igﬁpit: of diligent effort over and above 1ts countract responsibilities
to develop channels of consultation through which its supply of expertise
can be effectively supplied, it finds less organized reform activity in
the Vietnam legal community to exploit its resources, and therefore less
"expressed needs and desires" for its services, than the terms of its
contract envisioned. A number of facts can be cited to explain this
condition:

The project agreement was devaloped with a Minister of Justicg
who has since become a justice of the Supreme Court and has been rep-
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laced by another. The project agreement was exccuted with an apency

of the " government of Vietnam -« the Ministry of Justlce - which then
had officlal over-riding responsibility for the entire legal system,
including the judicilal system, before the creation of the Supreme Court.
When, in October of 1968, many months later, the Supreme Court was
established, responsibility for the entire judicial organization except
the prosecution function passed to that body of nine men, whose many
duties at the inception of its efforts to establish the Court as an
independent branch of the government relegated reform to a lower status
than it may have had originally in the Ministry of Justice. TFurthermore,
the areas.of responsibility between the Ministry of Justice and the Sup-
reme Court have not, as a practical matter, been clearly delineated.
Within the executive branch itself exists yet another center of respon-
8ibility forthe legal system, the President's Legal Advisory Committee,
performing functions which the Ministry of Justice might be expected
ordinarily to perform. Moreover, the legislative branch itself has
responsibility for the legal system centered in the judiciaty committees

‘0of both chambers of the National Assembly. And finally, the organized

bar does not have a tradition of active participation in legal reform
movements in collaboration with governmental agencies, and the twenty
two members of the Saigon University Faculty of Law, in which ap=
proximately 10,000 students are currently enrolled, have obvious pro-
blems distracting them from legal veform generally~ these well=springs
of legal reform in the United States, the law faculties and the bar,
play no similar role here.

Ir addition to these Impediments peculiar to legal reform is
the overriding fact of the war, the effect of whichﬁﬁylong-range
planning generally is no doubt very great. Moreover, the slow pace of
the new democratic processes tends to undermine the sense of argency
in thewformulation of a plan of reorganization which prospects of
prompt legislative adoption might otherwise create.

But all is not negative and bleak. Vietnam is extremely fortunate
in having as the leaders of its legal community men of outstanding learn=-
ing, ability, personal integrity, and dedication to the future of their
country. These men are possessed of a remarkable sense of systematization,
of draftsmanship, of the importance of law in society, and of its role
in the future of the Republic. With faith that the impediments previfpoyly
mentioned will be overcome by events, there is every reason to believe
that these quaiities will be reflected in a movement for legal reform
which will achieve significant results. Meanwhile, howaver, viewad in
the perspective of the seventeen months remaining in the university's
contract, 1t imust be recorded that the desired level of organized reform
activity into which the univereity can effectively channel its resources
does not seem to exist. .
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NEED FOR REFORM

French segment of Vietnam's history left in its wake the

French legal system as the principal component of the country's legal

tradition.

The Vietnamese leaders in legal reform will not therefore

be writing on a clean slate, as some casual observers may believe, nor
starting from a primitive stage of development, Forelgn programs of
assistance in legal reform must also guard against bringing to Vietnam

of law in

. a scale of values for the ordering forces in a community, and a conception

that scale, unsuited to the Vietnamese culture. The field

party suggeg¢ts that the following reforms seem urgently neceded to im=
plement the underlying concepts of Vietnam's new Constitution.

1.

The

Unification of the law throughout the country by adoptlon ‘
of the codes prepared and being prepared by the Ministry ‘ "

of Justice and by compilation and systematization. of aux- e
il}ary legislation. : L ey
’,B “' }\7

Establishment of efficient courts accessible to the people

to administer those laws wherever civil order is restored. T gﬂiﬁ

Maintenance and recruitment of a well=paid and independent ){f
magistracy to operate the courts justly. ‘

Increasing the suppl& of legal services to the citizenry ff
to facilitate recourse to judicial redress. lkf or
l

2
©
Y

.Improving the quality of legal education to maintain a

strong bench and bar.
Developing an indigenous legal tradition in keeping with

national independence through research, publications, and
training programs.

ORGANIZATION FOR REFORM

University field party has recommended that'the legislature

create a commission r theé reorganization of the legal system rep-

resenting

the various branches of the government and the various.

segments of the legal community, Without such a body, the spirit of

reform will find no means of clear expression, and uncoordinated sfforts

to achieve atop-gap improvementé will be wasteful and relatively in-
effactive. More important than this, however, the university field
party has suggested adoption of the Amefican daevice (employed in ex=
ecutive reorganization and in the revision of the federal procedural
rules) of placing inertia on the side of proposals for reform, by

"having the NationaI"Kbaembly in effect adopt the commission's recom=

mendations conditionally, in advance. Those recommendations, when
reported to tne National Assembly, if not objected to by a relative

8 0rbeie @t —mam gt s v b5 o
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majority of elther chamber within a specified reasonable period, wonld
be deemed enacted (see Appendix D generally)., This suggestion is an
effort to make reform feasible under present legislative procedures,
and, by giving reasonable assurance that reorganization proposals are
likely to have immediate consequences when made, to make reform & work
of statesmanshlp as well as scholarship. :

The university field party has also recognized its inability to
fully penetrate the problems of reorganization of a foreign legal system
and has under active consideration the possibility of retaining the con-
sultative services of a Vietnamese jurist, who would assums responsibility
for ooordinating the Vietnamese organization for reform with the univ-
ersity's efforts to supply a compdlative-law range of choices and recom~
mendations to its leaders.

The university's program has proceeded in this direction, because
the tentative list of counterpart Vietnamese officials provided by the
United States government for various aspects of the university's- con-
tractual obligation did not reflect the actual division of responsibi-

* lities on the Vietnamese side. While all of these counterpart agents

were perhaps willing to receive the university's consultative resources,
there was no indication that they were necessarily in a position of
responsibility or leadership with respect to the subjects of the con-
sultations., Consultations arranged in that framework would have had
long-range academic value at most. It must again be emphasized in this
regard that the establishment of suitable counterpart relationships for
the utilization of the University's resources is the responsibility of
the governments of the United States and Vietnam. In recognizing the
practical necessities of the problem and assisting in its soluticn, the
university has not committed itself to this task.

PROSPECTS FOR REFORM

~" The prospects for legal reform in Vietnam are functions entirely

of the willingness of the Vlietnamese legal community to organize a .

coordinated reform movement based on its genuine needs and desires,
(At this time, the University field party is still optimistic,

STATUS OF UNIVERSITY PROJECT

The university has performed, 1is performing, or is committed to
perform, the following worlk: »

1.  The flald party has penatrated the principal problem
areas, as outlined in its communication of March 6, 1969 to
the Supreme Court and the Ministry of Justice, and as con~
firmed by subsequent conversation with various officials who
expressed substantial agreement with the analysis in broad
terms. ‘

2. An agpert in‘éonstitutional law is scheduled to arrive for _ 6.
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consultations with the Supreme Court on an agendd prepared
by the field party in June 196Y.

; A study of prosecution systems world-wide, desipgnod to

{ fix the lines of dehate on the questions of abolishing the
i examining judge, has been ordered and is acheduled for sub-
" mission to Victinamese counterparts on May 1, L969.

4, /Recruitment of consultants for the review of the Penal
\Code, the Code of Penal Procedure, and the Code of Civil
and Commercial Procedures has begun. A general review
. of the main outlines of these codes will be submitted to
the Vietnamese counterparts for further sharpening of the
definition of the problem areas in which overseas con-
sultants may be desired. '

5. {Recruitment of an expert to prepare a stateside survey of
;the problems of military court jurisdiction over ‘civilians
‘is underway.

. c .
6.(\A considerable amount of ad hoc advige has been given:
for example:

(a) |An analysis of the Supreme Court's role in the
political life of the country by American standards
has been furnislied to the Chief Justice and by him
translated for distribution to the other justices.

(b) | A description of the public defender system has
(been requested and supplied.

(c)‘A description of the American system of criminal
prciecution - the adversary system - has been
\requasted and supplied.

(d) 'A description of the American state's experience
with "advisory opinion'" by the Supreme Court has
been requested and supplied. :

- (&) Various .documents, such as early American cons=-
titutional decisions, the early judicial organ=~
ization statutes, and leading constitutional, cases
have been supplied to individual mombera nf, the ...
Suprame Court, . o L

(£) A description of the American presidential veto
powers has been requested anq supplied, .

(g) Friday evening and Saturday morning Znglish=language

comparative law seminars conducted by the Field Party
with small groups of jurists. are underway.

-

o
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PIAN OF OPERATTON

The university ficld party has not devoted its cfforts to the
isolation of small technical problews on which 1ts specific recom-
mendations to the legal community at large might make a mow.. initi-
tutionally acceptable report. Indeed, the university ficld party haas
concluded as a matter of policy that a diffusion of 1ts elforts on
minor technical problems (assuming it could contribute to their solu-
tion) would be a disservice to those, including the University law
faculty, who. conceive of the university's vole as a significant faccor
in a broad program of thoroughgoing legal reorganization in Vietnam.
Nor has the unilversity field party attempted to foster mere surface
studles by short-term consultants, leading to discussions between the
Vietnamese and such consultants in merely general terms.,. These may
have long-range value as part of the country's legal traditions and
literature, but their effect would be insignificant viewed in relation
to the practical objectives of the university's contract. For this
reason, the university will maintdin its primary interest, not in
purely cultural exchange, but in substantial legal reforms, actually
achieved, ‘ -

The Operational Plan incorporated in the contract repeatedly - °
states that the University's advice and assistance "will be in res-
ponse to the expressed needs and desires" of the Supreme Court or Min-
istry of Justice" as they shall be expressed during the term of this
contract, and as may be approved by A.I,D,, and as specific require-
ments become known.'" The services rendered by the University to date
conform generally to this guildeline. Future operations will likewise
be determined by the expressed desires and needs of the Supreme and
the Ministry of Justice.

It must be reported candidly that expressions of desire for the
University's services appear at times ritualistic and perfunctory.
For example, the Minister of Justice first retused to allow review of
the codes in the pocess of revision, stating they would be given to
the University as finished products, then proceeded to transmit them
to the President for submission to the Assembly, without reference to
the University's presence. The University successfully pleaded with
the President's legal alvisor to wit}ihold the codes from the Assembly
momentarily to permit review. The degree of receptivity and interest
denonstrated is difficult to describe objectively, but that example may
sufflice for present purposes, Subjactively, it 1s the Party Chief's
impression that the interest of the Vietnamese in the contemplated con=
sultations is on the whole vary moderate. ,

In considering the Field Party's plan of operation, it must be
clearly undgratood that the Unibereity will not risk great embarrass~
ment to itself, to USAID, or to members of the American legal profession.

. by going through the motions of costly cansultations which are purely

cultural exchanges between American experts and Vietnamese counterparts

v.)‘ . , . _ g



with no particular responsibllity or officisl interest in the arca of
discussion. (The Consiitutional Law consultant scheduled to arvive in
June cannot be assured-that more than four of the nine justices will
participate at any of the five two=hour meetings scheduled o alternate
days, These consultations were specifically requested by the Supreme
Court prior to the Field Party's arrival). It is for this reason, for
example, that the codes will be subjected first to a general stateside
review, then to more detailed on-site studies if sufficient interest
appears. (The enthusiastic approval by the Minister of Justice of this
approach instead of an initial on-site review i1s an indication of the
present interest.) In general, consultants will be brought to Vietnam
to address their expe.cise to specific problems of responsible leaders.

The bnsic‘difficulty in formulating a detailed plan of operation
is that the role of advisor or consultant is a dependent one, determined

by the pl::;/jfrpperation of those to whom the advice and consultations

are addressed, ) Thare is no cqordinated plan of overwall legal reform

and judié organization yet discernible in the government of Vietnam.
Where movements exist = as in the area of code reform and constitutional -
law - the University is meeting its responsibilities. As movements dev=-
elop, the University will respond..

DONALD J. TATE
Chief of Party

DJT:mvr

Attachments:
(A) Operational Plan _
(B) Proposed Allocation of Consultant Man-Months
(C) Survey of Organization Problems
(D) Suggested Reorganization Commission

s
[

Tt



“‘; Vet g ' ,;: LA . . . : . | |
i ‘ . ‘ | ' ‘ “ | 'l | 'v | ‘
- K , .+ . Contract A1D/vn-50 - 1_1

Contract Belween the United States of Amerleaand

Loulsiana Shale University

i : ) . N . v e
' R A AT

et . Appendix B - Operationial Plon -

‘1. SCOPE OF WORK Che T e T

A, Specific Services

1. Assist&ncc:to quremé Courb of Vietﬁdma'.

T,

Thp Conbracbor will assist the Suprmme “ourb in its pr0C03a of

o T inlcxna1 org nninatzon, in £01mu1nt1ng an ordcrly and ecpoditious
method of honunng nnd diﬁpo-JnL of cases, and in devcloping rulcs —
of cnuxl govv\n)ng lho opoiationq of the CourL., FULthcr advicc

ﬂud nﬂﬁi stance will be pzovidod in devcloping thc jurlsdchiou ol

* the Count, Lha mcthod of pxoeanin" appeals to thc Court; and

BN _ ~wmethod of tfmoly and adoquato chortnng of decxsions‘ Sueh advlce

I

_,and assintance wxll be in res pon se to the exprcaqed nccd, and de-

sives of the Court as thoy shalls bo expressed dur:ng tho tetm of

Lthis conLrack, and as may he npprovcd by A, I‘D., and as. qpccnflc
roquxrnmnn‘s becoma known.
Cd

2, hntablis hmnnt of an Tntv ratcd Court'Syntcm.

'l'hr‘ Crmananr will pr ovide mlv:’ce and aosistanca to.

Lhc Snpremo Couxt of Vlothnm in thc cstahlishmnnt of nn intogratcd .

.
g

t:ourL sy LLn\ thirougliont. thc cnnntry submdinatn to and undcr thc
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ldirect conttol of the Suprcne,Conrt. Asaistnnce willi be provided - N

“4n the dotermination of the nature, type and location of infarior

| | necessary implementing legielatiqn. Appropriate advice and assietance ’
M‘f}will be providod in developing court rules governing}administrative

. mattets and procedural requiroments. Assistance wil} be mada available '
Vh‘as required for the establishment of plans for effective administra--

'sliﬁ tion and fispal_control of the inferiorAcoupts. SUch advice.and as-.

- ;‘sistance will be in response to the expreSBcdinéens pnd desites‘of | i~,', o

. the SUpreme Court as they shall be expressed duting the term.of the N |

: contrnct and as specific reqnirements become known.;, o ',
 ment of VieLnnm and will make such suggestions and reconrmndations as
| The Contractor will also provide assistance to the Govcrnment of

- laws as may be chuested by the Governmcnt. If rchcstcd advice

will be provided in the developmﬁnt of informational matcrial on

_ Y |
-,ydesigning thc presenting trainihg programq on legal mattors for

s govcrnmnnt orricers..,“ e

) ‘ ' N ;, B ' !’

triél and appellate COuétQ rednined to'effectivcly administer justice,

and nnsistance will nlso be madelnvnilable tn the preparation of o

*

3, Developing and: Revising Legal Codes and Laws.‘ L

The, COntractor as requepted by the Government of Vietnam,
will revicw the civil code, penal code, code of civil'procedure,<

code. of oriminai procedure. and commer"ial code prepared by the Govern- . . ;55

tay be_teqnired. Should advicelbe souaht in the revision of such ,f{;

.codes the Contractor will providc reasonable specialized assistance. o . 'i[
Vietnam in the revision,.amendment and development of such public

basic legnl mntters for distribution to the general public. To the

extent requeshed, and as ‘may be consonant with Judicial seminars C

developed by t?e Asia Foundation, the ConLractor will assish in a

.--0, o

b
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4, Assistance to the Miulstry of Jua*ice. v B

0

| The Contractor will provide qdvice and asaistance to the . ) j}_;_ff'”
Ministry of Justice in making an orderly transfer of judicial func- f"”o
tions to thc Suprome Court and.in the reorganization of the Anternal ‘}tt,;fﬁg??
;operations and udminiatration of the Miniatry including ita .1of”f(‘ J.“,"fff
.responsibiiity for the prison eysbem. Advica and assistance o ' ' l
Cwill also be provided to the Ministry on reorganization of the
system of criminal prosecution and adaptation of the sysbem of crim- ;,ff'”
Lo Tinal procedure to the requirements of the new Cohshitubion end o

the hew courh structure. As the Ministry is developed a8  the chief

%Wu ‘law ofrice of ‘the' governmcnb appropriate assistance will be offered.‘ 4
it{f ' Such advice and adsistance will be in response to the expressed needs - -
%';' "and desires of the Minisber of Ju,tice, and aa may be approoed by ‘.f' ﬂ ‘
, i‘ . AL Doy a8 they shail appear during tﬁe term of the dontract and as i :
:{1,,., specifiv requiromcnts bccome knovt Lo ' 'g | {é, .;
_f B.  Procedutes ‘ oo | TP 8 ;
'i' 1. The advice and assistance to be provided w111 be ﬁerformed as . vf
_f% the Supreme Courh and Ministry of Justice shall from timalto time |
.E | requesb. Ib is hnbicipated that work will proceed concurrently on
;;I each of the tasks outlihed abpve with highesb priority being givcn _ ff
¥E _ to the ﬁnternal orgwnizabion and adminxstration of*: the: Supreme
3?'_ COurh ahd bho orbnnization of. an integrated doutt sysbem. The .
lf@f S Cohbtncbor will afford b high degreo be fiaxibility“in ,. |
L sc_hc:duline. the work bo be p;'r'formed u_ndeg the propqsed ¢onb;a¢t o * .-
CL} o o | o ‘;, ? :':.'.' Rk " o
.'G_ i ‘,' | '” -, K : | ‘;
fom FE ;B3 o
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ag8 to respond tn the most urgenl needs and desires of the.Governmcnb

of Vietnom, To accompliéh'thc Lasks called for above, the Contractor '

wi]&,proyidc nineteen mn monbhs of specialize& 1:gal services in

. Vietnam in the general areas of court organization and administra- .
Méion,,obganization of the Ministry of Jqétice, and civil, commerciél

. and criminal law and procedure.’ Until ﬁhe specific fequireménts‘of

* the Government of Vietnam are known, the precise specialized areas *

and the personnel to be provided cannot be detailed, but the o

Contracborlwill provide competent legal specialists in théee

speéial areas'of the lawv mitually agfeeable to the Gévernment of
Victham and the Contractor and within thg broad legal areas

described above.

2, 1n addition the Conhractor will provide twelve man months of

spécia]ized legnl services ig_&hg*vﬁited States in support of the
on site party; The nature of £he‘specialized legal services and
the personﬁel to be provided will be determined by the specific
heeds and desires of éhe'Government of Vietnam as expressed from
time to time during tpe period éf.the proposed conbract bub within
the broad legal areas described above. . B ‘
. : f L e e
. C. Method of Perfdrmance ‘ C ‘ o
Acbing Under the general supervision of . tho campus coordinnbor |
the Chief-of Party wiJl esbablish an offica in Saigon and will ’

{mmediabely esLnbush 11a:son with. the $upreme Courl. ahd.. the :

1l : L ‘.
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Minlobtry of Justice and with appropriale officials of USAID,
Durling, bhig period the Chief-of-Farty will, with the cooperation
of’ the VieLnamese and USAiD officials, develop detailed plans for
the operation of thq p?édect, schedule the work to be performed
under‘thc conbract, and deﬁcrmine the specific natu;e and timing
of tgc specitalized legal services to be provided. The Contractor

will profide immediate advice and assistance to the Supreme Court

in the completion of its internal organization and its plans for

the credﬁion and implementation of an integrated systém of courts
throughout the country., The Contractor will also proyide'advigé'
end assistahce to the Ministér of Justice in feorgnnizing the

Ministry and in transferring judicial funetions from tﬁe Ministry

to the Supreme Courts As the basic legal codes are completed by

the Government of Vietnam and branslated into English by USAID,

the codes will be sent to the Uniled Stales for review and recom-
mendation by bhe_éonbracbor's campus staff, During the period of

crention of an integrated court system by the Supreme Court sdvice
]

“and assisbance will be provided in the areas of organization,

Jurisdiction, internal administ;nhjon; and trial and appellate
procedure, As the heed and desire for legal specialists appcar
the Contraclor will furnish Lhc sorvices of specialists both in - °
Viobnnm and in the Uniled States 1h accordance with o schedule
mitually agreeable to the Government of Vietnam, A.I.D;,.and the
Contractor, At an early dnim?the Contbractor will consult with

b-5 Lo
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the gervices necessary to ment such requirements.,

the Supreme Court, the Minlstry of Jusbice, and USAID concerning GVN
requirements for legnl miberinle ond equlpment and will assist In
pr;vlding thém ng detailcd.in the contract or'by other neans

tﬁrough A.T.D. sources, .Thc Conbrnctof will at all times matntnln
a‘high'&cgvce'of flexibiliby In ascerﬁ&iﬁing the developing neceds B

of the Supreme Court and the Ministry of Justice and in providing

PERSOUN T, ‘ ,
During Lhc period of performance called for herein the Conliractor
shall supply the following personnel for approximately the period

indicated below: ' \

Oorf-Campun

D e e Lt

Professor Donald Tale, Chief-of-Party . 20 months
Assistant Professor W‘llie L. Hargrave 20 months
Legal, SecrczLa.ry"fmﬂ,;f,,,L G daQomy 20 months.
Consultants Meoraie. =17 73 19 months
uai.. 3 “‘l .

On-Campus

Professor Francis Sullivan, Campus Coordinator 10 months
- Seeretary - 20 months
tiegnl Research Assistant (pmrb bime) 20 months
Consullants | . 12 months
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M YOUISIANA STATE UNIVERSITY
LEGAL PROJECT
baigon, Viatnam

March 6, 1969

The Justicer of ‘he Supreme Court
and the Minister of Jwatice
Republic of Viecnam

-

Gentlemen:

Based on my Amerilcan experlerce in judicilal reorganization and
court administration, I respectfully submit a very rough and brief
ststement of the principal problams I perceive in the reorganization
of Vietuam's legal system.

Many of thiese problems may exist only in the imagination of the
outsider, looking bciefly and superflcially at another legal system
over a language barrier. Many serious problems may have been over=-
looked entizely. But many may be real and ripe for solution. If--
80, the experience in state after state in the American system has
been that solutions are best found by a reform.committee represent-
ing all elements of the leégal community, and I commend to your con-
sideration that way of proceeding.

Meanwhile, I would respectfully request that you assign the

_ various parts of this memorandum to various persons in the Court amd

in the Ministry, asking each to answer the questions on the attached
sheet, and to make such other comments as are deemed necessary, in
writing. I will translate the comments and compile them into a
brochure which can then form a somewhat complete inventory of problems
and their status. I would expect nothing but the same kind of tenta-
tive, rough appraisal that my ocwn memorandum representa. Could this
be done in two weeks ?

Reapactfully, a

ALD J. TATE

L 4

P.S. , .

The preliminary and tentative broad-gauge views presented do not
require precise understanding, but if translation 18 desired, please
let me know.

DJT :mvr ‘ _ | i)- Eif



1.

2.

3.

S,

Questions relating to each Problem
Suggested in Memorandum

In your opinion, are the problens referred to serious and
deserving of immediate attenticn? Which onzs in your
opinicn are not serious?

Are ‘there serious problems in this category which this
wemorandum over-looks? If so, what are they?

What is currently being done and by whom to solve these
problems?

What are the obstacles and difficulties likely to be
encountered in their sclution?

Who has the primary responsibility for developing solutions
to these problems and proposing them ~ the Supreme Court,

the Ministry of Justice, the National Assembly, or who else?

caaan



ORGANIZATION FOR REFORM

The Auerican: experience has been that when bench and bhar do
not reform and reorganize the legal system from within to meet
the needs of changing times, laymen force reforms upon them from
without, to the embarassment and detriment of ally

Several factors make organization for reform difficult in
Vietnam.  The general disorder created by the war is not conducive
to long=range planning, but more to stop-gap measures. The ap=
parently slow procedure of the legislative assembly stifleshope for
bold and decisive action. The corps of professionals is small, under=
paid, and burdened with many problems. The Supreme Court 18 new on
the scene, ard the Mipister of Justice is perhaps reluctant to invade
the Court's province by taking the initiative in court reorganization
programs. The present system is not so glaringly deficient as to create
a sense of crisis, Funds are apparently not avallable to defray even the
fairly nominal expense of organizing for reform. These and undoubtedly
other factors have contributed to the slow development of any broad-
scale attack on the problemsofthe legal system on all frents.

The considerable achievements for reform should not be asver-looked,
however; for example:

1. The Penal Code, Code of Civil Procedure, and Code of Penal
Procedure have been drafted and revised.

2. The Civil Code and Code of Commerce have been drafted and
thelr revision is well under way.

3. The Supreme Court is organized and has decided four cons-
titutional cases and approximately 68 ordinary cases.

And undoubtedly other achievemehts could be cited as complete or nearing
completlon.

There does seem to exist a serious need, nevertheless, to coor~-
dinate all efforts in progress on a scale of priorities established. .
after a survey of the principal problems. Otherwis:, the surge toward
the establishment of a strong and responsive government under the new
constitution will lose its force from dissipation through many un-
coordinated approaches to improvement, and eventually the country will
settle down to business as usual under a legal system less susceptible

of change than it is now.
C}{; ' Vi



SES _IN : COURT

Under the Supreme Court Law, access to the Supreme Court 1ia

greatly facilitated by provisions allowing the President of the

Republic, the President of each house of the National Assembly,
and one-third of the membership of each house o the National

Assembly to request advisory and interpretative opinions of the
Supreme Court. Scme tendency exist for the Supreme Court to
restrict this access jurisprudentially. But it is highly probable

" that between the extremes of letting any citizen at will invoke

the jurisdiction of the court in constitutional interpretation
matters and the other extreme of letting practically no one do
8o, there is a happier solution than that represented by the
Supreme Court Law.

Another aspect of the Supreme Court Law which merits careful
study is the procedure by which litigants raise the question of
unconstitutionality of laws in litigation. * Generally, it appears
that any litigant can bring any proceeding to a complete halt by

raising a constitutional question. This practice is perhaps
requiréd by tae notion thgt the power to gnterpret thg congtitu-

. tilon and invalidate laws lies solely in the Supreme Court.

A study in depth should be made to determine whether or not
the judicial review power exicthin the judicilary considered as

a whole or merely in the Supreme Court, especially since this
power includes the power to invalidate decrees for illegality
as well as unconstitutionality, and seemingly makes the Supreme
Court under present law the court of first instance and final
resort in contesting on administrative excesses,

The conclusion that judicial review i‘ er existgin the
judiciary as a wholewould of course great ;ywould make it extremely

gimple to let qu gtidns of constitutionality reach the Supreme Court
as they usually/in the American experience, with the rest of the case,
and not as a special question, the determination of which requires
all collateral proceedings to come to a halt,



THE EXAMINING JUDGE FUNCTION

i The question of retaining the examining judge, or transferring
his function to the prosecutors, as well as the status of the
"accusation chamber" in any revised system of criminal prosecution,
» is one of proicund importance. A study of acher systems will soon
be made available for general reference. But ultimately the
question must be resolved on the basis whepther any new system
will be fair and just in consideration of two principal factors:

1, Prosecutors confined by the Constitution to that
- function are likely to be more zealous and state~
oriented than has heretofore been the case; and

2, 200 private lawyers will have difficulty protecting
‘the rights of the accused without additional protection
built into the system. In this connection, the American.
institution of "public defender" must be considered along
with a possible revision of the system of judicial as-
sistance. ‘

()
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JUDICIAL ORGANIZATION~ORIGINAL JURISDICTION OF COURTS

The distribution of population and available man~power resources
ralses Jdoubts about what seems to be the strong tradition of malntain-
ing a court of general jurisdiction in each province. The institution
of circuit riding 1s one solution to this problem, but another is to
include in the territorial jurisdiction of certaln couris more than
onc province, depending upon the predictable case load, since some
provinces are not populous ecnough to justify being served by the cons-
titutionally required 2 or 3-"judge' court.

The question of retaining the specialized courts should be con=-
sidered in the judicilal organization, in the light of the usual factors
which lead to the creation of specialized courts - the need for high
expertise or a staff of expert auxiliary perscanel; the need for
speedier procedures than are available in ordinary courts; or the
strong preferffece of certain ethnic groups, like the Montagnards. Also
in this regard should be considered the problem of ''phasing out'" the
Courts of Peace with Extended Jurisdiction, since the only rzason for
being of those courts is to allow those Courts of Peace (wi.ch only one
judge) to exercise the jurisdiction of a Court of First Irstance (which
presently requiras 3 counting the prosecutor as ag"judge") '

The Constitution requixes that each court have a clear division
of authority between the prosecution and the judicial functions. This
is generally interpreved Lo mean that there must be a prosecutor attached:
to each court, creating the great need for prosecutors, for example in
the Courts of Peace with Extended Jurisdiction. The idea should be
cxplored of creating courts covering broad geographic areas, with dive
islomw serving different areas, aid thereby satisfying the constituitional k
requirement by having at least one prosecutor assigned to the court, ;
although not to each division. Means should be found to avoid the
consequence of having a prosecutor attached, for example, tc a tCourt
of Peace, wherein he may have little function in view of the case load
and 1n view of the tradition that the Court of Peace is really ¢ne of
conciliation and not litigation.

The question of venue should be carefully studied, to make it
possible in view of transportation problems to litigate matter as close
to one's residence as possible. At the present time, for example, there,
are only 2 courts of appeal in the entire country, sitting in only two
places, and the courts of appeal should perhaps themselves establish
a circuit riding procedure. Such other courts like the administrative

court, handling reparation of damage done by employees of the govern- =
ment, sits exclusively in Saigon and should be made more accessible to A
the citizenry if it continues to exist. A careful study of the meaning

of the Supreme Court Law provision that the Supreme Court may fix the [ 4

jurisdiction of the courts; should be made. This is a very great power
and 1if it means both territorial competence and subject-matter .juris=- ‘
diction, this would seem to leave little to the legislative bo@y in I

:\ L
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the reorganization of the courts except the funding of the proposed system,' .
a view contrary to that held by certain influential members of the Sanate.

In considering the original jurisdiction of the court, efforts
should be made to minimize the number of non-~judicial functions which &
the court performs. To the extent that these practices exist, such things
as the certification of documents, the administration of successionsg, 'tutor=
ships, and interdictions, the administration of the estates of bankrupt
persons and assoclations, the swearing=-in of officilals, etc. should be
carefully weighed as to their deairability. Of special importanckt in
this regard is the reported participation of judges in the provinces in
the system necessitated by. the war of arresting and detaining for as much
as two years (and an additional two years) personsconsidered dangerous by a
"provincs security committee', whose proceedings are secret sand reportedly
highly informal.



APPELLIATE JURISDICTION OF THE COURTS

¢ )

Trlal de novo on appea’, even in the Court of Appeal, although A

perhaps not encountered freguently inTBractice, ought to be con- ,ﬂgtk;J“
sidered for abolition in principle. e reasons for this "double jﬂﬁjﬂﬂ‘

degree of jurisdiction” in the continental procedure from which it

d9mfskenrghoudd Reeconefulpyratydiedisordpsermine whether or not

the CONEECoRCFIEs EOTRE AnbE24TE10R 005 08% indnsiPitd BBRER!S $6me
means should be devised to stop the appellate procedures in the Court
of Appeal in certain classes of cases, giving the Supreme Court a
merely discretionary review jurisdiction over them, to be exercised
sparingly in the interest merely of monitoring the uniform applica=-
tion of the law throughout the country. Fdtrthermore, there are
undoubtedly minor cases which can be entrusted to the judiciary
without benefit of appeal of right, subject only to review at the
discretion of a higher tribunal.

Reference 1s made under the heading “Constitutional Cases in-the
Supreme Court' to the necessity of determining whether or not the
Constitution of Vietnam places the power of judicial review of le~-
gislation in the Supreme Court alone or in the judiciary as a whole.
Perhaps the question can be framed as whether or not the judicial
review power of the Supreme Court can be delegated to lower courts
undé; the Supreme Court Law's grant of power to the court to fix
the jurisdiction of the courts. Agsuming that the judieial Beview

power resides in the entire judiciary, then the Supreme Court Law
ought to be revised to make constitutional 'questions presentable not

only to the Supreme Court, but also to other tribunais and without
halting the entire proceedings until the constitutional determination
is made, except in rare and exceptional cages where the Supreme Court
might exercise a discretion to stay proceedings. S

The Supreme Court, consisting now of 9 men, and ultimately of 15,
may find itself with an excessive work load, with constitutional cases
dissolution of political party cases under its jurisdiction. The
present internal regulation of the Supreme Court, dividing the court
into 3 separate divisions for constitutional, cassation and adminis-
trative matters, represents a recognition of this fact by the court.
However, this division of the Supreme Court into chambers would seem
to detract from the weight of the court's decisions ac precedents and
may lead to the constant invocation of the Supreme Court's powers by
those who detect in shifts of personnel the probability of changing
the jurisprudence, especially in view of the fact that the various
chambers of the Supreme Court change in membership at rather frequent
intervals, and in view of the further fact that the Supreme Court
justices hold office only for 6 years.

)
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In connection with this division of the Supreme Court's efforts
into various chambers, a study should perhaps be made of the rehear~

ing procedurc, which might be developed so as to make a consideration

of the application of rehearing reflect the view of the entire court,
sitting in plenary session, and not merely of these three members
decliding the case in the first place. Similarly, perhaps another

group of 3 of the judges ought to consider application for rehearing,
with provision for "automatic" rehearing whenever less than the majority
of the court concurs in the first result.

The Supreme Court is perhaps able to handle its work load because
of the tradition of mere cassation of judgments below as distinguished
from disposition of the case on the merits familiar in the American
experience. ‘But consideration ought to be given to the effect on the
delays of litigation of maintaining a cassation tradition, requiring
in principle a ret¥ial of the case upon reversal of the lower court
judgment, instead of a complete disposition of it on the merits by
the Supreme Court itself

The strong tradition favoring anpeal in the.present system grobably

facilitates the taking of suspensive appeals beyond the requirements of
justice. Consideration ought to be given to increasing the amount of
securlty required for suspension of the judgment, with a view to reduc~
ing delays of frivolous appeals.

The form of records on appeal ought to be studied with a view to
eliminating unnecessary expense in preparing them. The availability
of modern copying-machine technology makes it possible to prepare
multiple copies of records, in order to facilitate the consideration
of cases by the appellate tribunals,

The tradition with regard to briefs and oral argument ought to
be examined. If there is a tradition of submitting complete and ex~
haustive briefs, oral argument is perhaps not needed in every case
and ought perhaps to be allowed only in the discretion of the court,
thus saving much of the appellate court's time otherwise devoted to
largely ceremonial hearing of attorneys.

A study should be made of the delays within which an appeal should
be taken. With increasingly impmo ved means of communication and trans=
portation, it is possible that the appellate delays can be greatly
shortened with a view to reducing the time required for litigation.

\\’A N
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A system of wide and complete 1aporL1ng of decisicns, and a practice Q* »

_of giving reasons for decision; would tend to reinforce the jurisprudence
of the appellate courts and would tend to reduce the numier of appeals taken

e

N

either in ignorance of the jurisprudence or from the lack of understanding

¢! the reasons on which it is based. With the small number of attorneys
and judges, a system of reporting decisions and the reasons therefor,

+
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perhaps with accompanying commentaries of jurists, may not be self-
supporting, but in terms of reducing the appellate work loads may
well be worthwhile undertaking.



COURTS AND OTHER ALJUDICATING AGENCIES

The method of ceparating cases between tha courts, adminis trative
agencies, and other authorities such as the military 1s usually to
lcave the statutes granting Jurisdiction to the courts untouched, and
to make speclfic gront of administrative jurisdiction in the statute
creating the administrative or other agency involved, frequently with
provisions for recourse to the courts in the cvent of abuse of power
by those agenecles. The Republic of Vietnam undoubtedly has many
governmental programs which place the power of applying the law,
either in disputes between private parties and the government, in
agencles other than the court. The attitude of the citizen to his
government is shaped frequently as much by the treutment that he
received 1n the hands of these administrative agencies as hy the
treatment that he recceive® at the hands of the court. Certainly in
the Ar .lcan experience, there has been a tendescy for the Congress and
Executive to avoid the courts as the tribunals of first instance in the
administration of certain social programs. A study of the criteria by
which occasions for the application of the laws are allocated between
judicial and other law-applying agencies ought perhaps to be made.

Related to the above suggestions 1s the observation that, at'the
present time, detention of persons suspected of presenting a threat to
public order br a period of two years (and an additional possible
extension of two years) is apparently handled by a "province security
committee', an arm of the executive branch of the government, reportedly
with occasional participation of the member of the judiciary sitting in
the particular province involved. A careful plan should be made to fix
the conditions under which this system of a¢ministnative'and executive
detention will be terminated. '

Related to this problem is the question whether or not the military
authorities ought to have jurisdiction over military personnel who are
involved in litigation not arising out of their military duties, such
as prosecutions for crimes of passion in off duty hours. There should
further be examined the question whether or not military tribunals ought
to have jurisdiction over civilian and, if so, In what narrow circumstances.
(The matter of "Status of Forces'" agreements with foreign powers is involved
in this problem), '

"At the present time, there euwist in effect 2 systems of couits,
the judlicial court and :the administrative court (of which latter type
there is only one, sitting in Saigon). The administrative court appears
to have some jurisdiction over offenses comrmitted by employees of the
government, and also has jurisdiection to provide veparation for injuries
done by such employees. This is the principal work of the administrative
court, and careful consideration should be given to placing this juris-
diction in the judicial courts. Closely related to this question is
whether or not the Council of State should continue to exist as the
highest tribunal of the administrative court system or whether instead
the executive branch should be organized so as to give some appellate
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remedies within that branch, with ultimate appeal lying to the courts.
Furthermore, at the present time, appecals in administrative matters
appear to be taken dilrectly from the Council of State to the Supreme
Court. In order to spare the Supreme Court resources for more important
matters, a system ought to be devised by which the litigant seeks relief
against decisions of the highest administrative tribunals by entering
the judiclal system at a lower level, either in the Court of Firat
Instance by gome type of Injunctilon procedure against th2 enforcement

of ‘administrative decisions, or perhaps at the Court of Appeal level.
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JUNDICIAY, ORGANIZATION-FISCAL, STATYSTICAL AND INSPECTIONAL FUNCTIONS

Consfderation should be piven to establishipg of an 0ffice of
Court Adminintratlon whose functlon would be exerclised by an officer
of Liph rank with primary vesponsthilicy for oversecing the operation
of the court organlzatton as o whole., ‘The Amcrican model of Judiclal

Adminfastrator males that ofi{lcer the chief adminlstrative officer of

the courts, with responsibility for publishing statisetles, malking

studics on operationa, publishing perlodlc reports on those operations,
and generally assumlng a quasl-autonomous function vis-a-vis the judi-
clal machinery. This concept fixed vesponsibility squarely on one officer
for the entire judicial gervice and tends to inspire suppestions for
neceded reforms and improvement.

In fiscal matters, it is expected that the Supreme Court will
try to ininimize as much as possible the amount of accountlng services
which will be required in administering its autonomous budget. In
this area, it is assumed that patterns of fiscal administration exist
in the Vietnamese administrative system which are casily. transferrabie
to the Supreme Court's budget. Of interest in this regard is the
American practice in some ztates of paylng the judges 'opn.thel: own
warrant' drawn on the state treasury, .2 practice which recognizes the
power of each magistrate.to dcmand/receive his compensation without
going through the usual channels of receiving a check in payment for
his services, subject to varlous deductions for income taxes, retire-
ment system, etc., which would tend to place the judge in the same
position as other cilvil servants,

In the matter of collection and publication of judicilal statistics,
a determination will have to be made as to what statistics the Minister
of Justice will continue to collect on judicial business, if any, as
distinguished from those to be collected by the Supreme Court, again
1f any. It seecms that the proper exercise of the court's administra-
tive responsibility requires the collection of some statistics. The
principal purpose of the statistics would be to determine the compara-
tive workloads of the variocus courts, to ilnventory at regular intervals
the amount of judicial business pending and undisposed of; and by col-
lecting statistcils by general category of cases, to discover meansof
improving the processing of those types of cases which seem to move
at a pace slower than that considered satisfactory.

In the more elementary American systems, statistics are confined
to the number of civil cases filed, the number of criminal cases, and
the number of each type disposed of, usually during an annual period,
sometimes with statistics also on the number of cases submitted to
the court for decision and not dispoued of within a given period of
time, More sophisticated systems make an attempt to trace the progress
of each case from filing to ultimate disposition with a view to deter-
mining the stages during which the greatest mmount of delay occurs,
usually with a refinea categorization of cases beyond the general
division of "civil" and "criminal". It would seem that the needs of
the Vietnamese court organization would be serve by a more elementary
type of statistical gystem at least for the present.
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The purposc of collecting judicial statistics should be carefully
distinguished from the purposes served by the collection of statistics
on crimes o and vital statlstics on birth, death. divorce, marriage,
ctc., which can best be left to other agencles directly involved in
those purposcs. Furthermore, confining judicial statistics to the
purpose of judicial administration makes it possible to require reports
on the judlcial bi.iness from the magistrates themselves, instead of
their clerlcal personnel or court attaches, thus muking the statistics
collected more reliak:a, In a collection of raw statistics under an
elementary statistical method, the need for frequer: publication is
probably not very great. An annual publication, separate and apart
from the statistical collectlion of the National Institute of Statistics,
directed primavily to the judges and lawyers, would seem sufficiaent to
serve present needs.

Although the collectlon of gtatistics on judicial business will
yleld much of the information needed for the proper administration
of the court, on~site inspection of the court by the administrators
woulcd also seem to be desirable. Since the justices of the Supreme
Court and other judges have other duties, the inspection function
should perhaps be delegated to a "court administrator', whose ins-
pection trips would be primarily designed to verify the accuracy of
statistics, to investigate complaints about the operation of any part=
icular court, to collect information on the need for physical, clerical,
and administrative improvements in particular courts, and generally to
establish a close liaison in the Supreme Court and the judicial system
as a whole, providing a means for the Supreme Court to receive and to
make suggestions about the judicial operation as a whole.
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RESPONSIBILITY 'FOR THE ADMINISTRATION OF THE JUDICIAL SYSTEM

The Supreme Court has, under the Supreme Court Law, undertaken
to cxercise the functlons of transferring, removing, promoting, and
generally exercising control over the judges, pending the cstablishe
ment of the Judicial Council provided for in the Constitution. A
question that must be solva!in the establishment of the Judicial
Council is whether or not it acts in a mercly advisory capacity to
tha Supreme Court, perhaps determiniag matters of policy with regards
to the judicilary, but leaving the application and execution of that
policy to some Suprome Court agency or the Supreme Court as a whole.
This vype of Judicial Council is the one which is familiar to the
American experience, but it appears that the TFrench tradition views
such agencies as the Judicial Council as a means of protecting the
judiciary from avbitrary action of the Minister of Justice or othar
comparable authority vestad with supervisory control over the judiciary.

Assuming that the Judicial Council will exercise a merely advisory
function in the administration of judicial system, the next question
which i8 presented is whether or not the administirative authority.
within the Supreme Court is to be exercisedby the Court in plenary
session, by a section of the Court only, perhaps by the Chief Justice
alone, or finally perhaps by an agency of the Supreme Court, reporting
either to the Chief Justice, a section of the Court, or the Court as
a whole.

A further problem involves the definition of the areas of "admin-
istration",with a view possibly to assigning some administrative tasks
to the Judicial Council, some to the Court as a whole, some to sections
thereof, others to the Chief Justice, and still others to other agencies,
either of the Court or of the Judicial Council.

Whether or not the administrative responsibility is fixed in the
Supreme Court or in the Judicial Couacil, attention must be given to
the further problem of perhaps establishing a hierarchy of administra=

tive responsibility, delegatinz some of the responsibility to the Courts

of Appeal,for example, over matters within thelr territorial jjurisdic-
tion, and even perhaps some to the Courts of First Instance, over the
special courts within their territorial jurisdiction.

Specific problems of administration pTOpell] speaking are dealt
with under another heading.



ORGANIZATION OF THE MINISTRY OF JUSTICE

" , The organizction of the Ministry of Justice itself will
' probably follow the pattern set by other Minlstries and presents
'no problem not easily solved within the tradition of that exec-
utive organization. Determination of the responsibilities for
the various functions of the Ministry will probably vary with
Ministers and with the personalities and capabilities of the
members of the staff, The organization of the office of the
Ministry does not seem to warrant extensive consideration in a
. broad examination of problems of policy. speogd ev ie A;w;av;nﬂ
; L'\_u\ > b, ,,V{.,m,‘ w1
u»;w ’)‘;‘U‘wa N cons A
W Low b“'g\r\)una )C\. “W_Ir'b ,




PROSECUTOR'S FACILITIES, EQUIPMENT AND STAFF

When the prosecutor and judicial functions were excrcised by
the same corps of magistrates, problems of housing, management of
court personnel, and use of court equlpment presented a single
range of questions common to all magistrates. The separation of
the prosecution from the judging function raises these questions
for the prosecutors, viewed as "outsiders''in ré&lation to the court,
The separation presents a similar problem with regard to the services
of the police, who may now have to be placed under some kinjLof Jjoint
control of the prosecutors and the examining judges, if those judges
continue to functicn.

Since the police are under the direction of the Ministry of
the Interior, thelr relationship to the Ministry of Justice should
be formalized, not only with respact to control and direction, but
also with respect to such mattexs as access to crime detection and.
inveetigation facilities and laberatories.
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THE PROSECUTOR CAREER SYSTEM

When prosecutors were only judges within the judicial career
gsystem transferring from the judicial to the examining to the pro-
secuting function under the general direction of the Ministry, the
force of the Judiciul tradition Vgerved to assure a measure
of compassion and solieitude for the interests of the accused which
may be altered by the separation of the prosecuting function entirely
frum the judicial function. Furthermore, since service as prosecutor
was part of the general advancement through'the judicial career, there
is a possibility that unless some means of easy transfer from the
prosecutor career to the judicial career under the present division
of functions 18 made possible, the career prosecutor will not attract

~ the same high quality of pcrxscnncl as has heretofors beem the case.

In a country with few lawyers to protect the rights of the accused,

a combination of excessive zeal and limited capacity could present

a dangerous threat to liberty. From this point of view, serious

attention should be given to combining the.prosecutor and judicial

careers, while keeping the prosecution and judging functions separate

and distinct. Such a combination would of course require the -coord- yJ\
ination of administration over this personnel between the Supreme

Court and the Ministry of Justice, which is perhaps impossible to Jp
attain without disturbing the constitutional balance of powers. But ;ﬂ w*
at least a system of easy transfer lof one function to the other should gc
be established, to assure the continuation of a tradition of fairness ;i
in prosecutors and to assure the attraction of high caliber men into

the prosecuting career. , .

The question whether or not the prosecutors or judges should
be subjected to different examinations for suitability .to those
careers must be explored. Economy and efficiency may dictate the
administration of only one examination, letting those who passed
it choose their career therecafter, and also be free to make transfer
frodi%%hnch of the service to the other.

From the standpoint of the prosecuto:s, the separation of the
prosecuting function from the judicial function deprives prosecutors
of the protection against abuse which they have previously found in .
the Council of Magistrates or Judicial Council, and the possibility
of establishing a similar "Prosecutor Council" should be explored.
Otherwise, the career prosecutor will be so precarious in matters of
transfer, promotion, advancement, discipline, and removal, that the
quality of person attracted to that career may be adversely affected.
On the other hand, the nature of the prosecution function requires that
prosecutors be responsive to the national policies and does not require
the gsame independence which the Judicial Council tends to assure for
Judges.



Theve appears to be a great shortage of prosecutors at the present
tima, and the leglelature has failed to supply the funds naecessary
to recruit more. This laclk of funds will delay the placement of
sufficient number of prosecutors in service to assure the smooth
functioning of the judicial machinery. In this regard, the two
or three year probation period, which in fact is not enforced buti
* 18 frequently reduced to four or five montbs, according to reports
not verified, should perhaps be replaced by a short period of pro-
bation with intensive formal training instead.

The entire range of problems surrounding the retirement, pension,
mandacory retirement, and removal of prosecutors must be reevaluated
in the light of the factors presented by the new organization separate

from the judiciary.



THE JUDICTAL CAREER

It {s apparently contemplated that judgaes other than Suprema
Court judges will continue to be selected through the examination
and apprenticeship system administered by the Supreme Court., It
would not seem that the traditions or needs of the Vietnam judicial
gsystem would permit consideration of such a radical departure as the
election of judges at stated intervals. However, between the present
system and that radical departure, many other possible methods of ap-
pointment exist., The current American movement for the improvement
of methods of selection of judges is substantially to let the executive
appoint them from a panel of nominees submitted by a commission rep~-
resenting a crogs section of the legal community, and then to submit
their right to continue in office to popular vote at intervals of four
to six years, The traditional continental and Vietnam method of select~
ing judges, and in effect of assuring them life-time tenure in a judicial
career, has the possible disadvantage of making the judiclary less res-
ponsive to the will of the people, the conscience of the community, and
to the needs of the national development. Requiring perhaps confirma-
tion by the National Assembly, with appointment by the executive, with
recommendation or nomination by the Supreme Court or a commission rep-
resenting various segments of the bench and bar, might introduce an
element of democracy in the judiciary which would serve the present needs
of the country. However, it is recognized that the present method of
selection and control of the judiclal career is extremely favorable to
the magistrates in office, and that any consideration of a departure
- therefrom will be looked upon with great suspicion by those likely to
be incharge of considering the entire problem of reorganization.

With the separation of the judicial career from that of the pro-
secutcer under the Constitution, there 1s likely to result a dual carect
system, one for judges, and one for prosecutors., There is a possibility
also that advancement for prosecutors, who are presently much fewer in
number, will be more rapid than advancement for judges. Furthermore,
the administrative judges appear to belong to a separate career system
themselves, and since there are only approximately 6 such judges at
the present time, advancement in that particular career system is also
more rapid than in the regular magistracy, and they are not likely to
look with favor upon any suggestion to incorporate their career system
into the other.



()

DECISION REPORTING AND CLASSITFICATION

A determinatlon must be made as to what decisions of which
courts will be published to form the foundation of the juris-
prudeace of the new system. A determination should also be made
on the form of opinions, with special attention paid to the value
of full expositions of the reasons for particular decisions, as
a means of enriching the jurisprudence and keeping the bar informed
as to its development.,

Hand in hand with an expanded system of reporting decisiony
must proceed a design of analytical tables or digests for the
i icn of these decisione to make them readily accessible

Al annd €4 ane
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to those engaged in legal research.

Since the Ministgg'of Justice has traditionally published
selected decisjons in his quarterly "judleial review", it is pos-
sible that the responsibillity for developing a reporting system
should be assumed by that Ministry instead of the Supreme Court.

On the other hand, since the "judicial review" publication serves
other purpeses, as well perhaps the narrow class of reporting
decisions &nd developing classification system and digest therefore
ought to be undertaken by the Supreme Court.
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STATUTORY COMPILATION

It 1s expected that the Legal Research Center in which
the Asia Foundation has manifested an interest is the ap-=
propriate agency to comment upon the problems of the com~
pllation of statutes in force, the development of a system
for i.corporation of new statutes in the compilation, and
the development of some form of systematic arrangement of
administrative regulations and decrees.



ORGANIZATION OF THE BAR

All problems related to the orgenizatlon of the bar fall
within the responsibility of the Asia Foundation and not within
the LSU Project.
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LOUISIANA STATE UNIVERSITY
: ' LEGAL PROJECT
. Saigon, Vietnam

18 March 1969

To the Chief Justlice and Minister of Justice
Republic of Vietnam

Sirs:

I enclose for your information photocopies of the following U.S.
statutes: :

28 U.8.C. 2071 et seq. = It is under this law that a commission

appointed by the Supreme Court accomplished a thorough veform

of the U.S. judicial procedure in 1938, It is also under this

law that the commission has made frequent changes in the pro-

cedure, as experience uncovered problems. It is under such a

law that I have suggested the possibility of your avoiding leg-~

islative delays in adopting the new codes of procedure. (Like

your Article 30, the U.S. Constitution provides - art. I, Sec., 1-
. Mall legislative powers herein granted shall be vested in a Cong-

ress of the United States")

5 U.S.C. 901 et seq. - This law permits the President to develop
detalled reorganization plans for the Executive branch, which take
effect 60 days (Sec. 906) after their submission to ghe Congress,
unless the Congress objects. The same device could Eg employed
for judiclal reorganization, of course. Ce

[
th

I

Because the President’'s legal advisor and tle Chairman of the Senate
Judiciary Committee have both honored me with a visit to my office, on
tthich occasions we discussed the judicial reorganization problem, I
am sending to each a copy of this letter and enclosures, as well as the
survey of problems attached to my letter to you of March 6. (I am sure
rhey will treat these papers as private communications.) The other
justices of the Supreme Court are also receiving copies of this letter,
gnd the Chief Justice has undoubtedly transmitted to them the copies of
?y March 6 survey which I supplied to him.

i

! I am personally very much convinced that your reorganization movement
needs close collaboration among all interested parties, and these American
statutory models of delegation - either to the Supreme Court, the Executive,
or in your case perhaps a specially created agency representing your legal
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community.- may be helpful to you in your planning.

Respectfully,

%WMULLM(/})VT/‘(}/.. |

nald J. Tate

Pbsl
Also enclosed 18 the broad framework of a statute creating a ''Com-

mission for Reorganization of the Legal System" which reflects my views
more specifically. This draft may serve as a starting point for your
own conslderation of specific measures.

e e s Nppsin s wivne b o
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ROUGIL DRAFT
SUGGESTED FORM OF IAW ESTABLISIIING
COMMISSION FOR REORGANIZATION OF THE LEGAL SYSTEM

AN ACT

To establish a coordinating ngency for the reorganization of
the entire legal system; to definc the commission's powers; o
prescribe its composition; and to provide j%r its financial support.

PREAMBLE
The Republic is conducting a great experiment in representative

democracy, the results of which will shape the destiny of the Viet-
namese people for all time to come. This experiment is underway in

"' a time of troubles, when foreign powers and some of our impatient

brethren threaten the very existence of the nation. It is therefore
of the utmost urgency to demonstrate to the nation at large the adap~-
tability of democratic institutions to the conditions of our society,
even in times of foreign invasion and internal upheaval. Among these
democratic ideals is the concept of the rule of law, which restrains
both citizen and government in their proper relations to each other.

The rule of law cannot bhe extended to the whole country without
a4 compvelenzive program to ceortpanise our courts, bring ¢ hipl. dogree
of untoovsioy Lo our basic laws, J(ceploy our magistrates éhrunngu‘
the cocnacy, assure our judges and prosccutors of lndepeidenc: :ad
security through adequate career systems, simplify and streamline
our legal procedure, and provide for an efficient judicial adminis-
tration, all to the end that the most humble as the most powerful of
our citizens may learn in time that a government of laws, fairly
administered, is @& source of justice and of order.

The reorganization of the legal system is proceeding at a pace
which, in normal times, would be quite satisfactory and praiseworthy.
But'in these troubled times, the work must be accelerated beyond the
usual progress of such measures. Accordingly, with a view to stimu-
lating and coordinating thqﬁork of reform now underway, the National
Assembly, ‘at the request of the Supreme Court, with the President of
the Republic concurring, in the interest of showing a united front in
the great tasks lying before us, establishes an agency to formulate
and expedite the plan of reorganization and, in due course, to submit
this plan to the Assembly for adoption by acquiescence, for rejection,
or for amendment, as follows:

Article 1. The Commission for the Reorganization of the Legal System
of the Republic of Vietnam is hereby created for a period of one year,
commencing on the effective date hereof, with its domicile in the nat-
ional capital.

B it ekl P
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Article 2.

a.

b,

-2.-

2. The Commisvlon shall:

Immediataly eatablish an organization and plan of operatian
in accordance herowilth.

Formulate a plan for the reorganlzation of the entire judiclal
system, Lncluding the prosecutor function, and further in-
ciuding specific proposals for the territorial, original,

and appellate jurisdiction of all the courts, for the central
administracion and management of the entire judicial system,
for th~ deployment of personnel throughout the country to
administer the laws through the judicial system, and for

the rocrultment, appointment, training, compensation, dis-
cipline, and removal of judges and prosecutors,

feview and If necessary revise the codes prepared and being
prepared by the Ministry of Justice and propose their adoption.

. Formulate a plan for the orderly transfer of the administra=~

tion of justice from military and administrative authorities
to the judicial system under objectively determinable con-
ditions as those conditions arise in different parts of the

country.

. Formulate such other plans for the ilmprovement of the legal

system as the President, any member of the Supreme Court,
the Minister of Justice, or the Chairman of the judiciary
committees of the Senate and chamber of deputies may from
time to time request. ‘ ;

3. (a) The Commission shall be composed of théﬂfollowing:

Article 3.

i.

iil

The Chief Justice and two other members of the Supreme Court,
designated by the Chief Justice.

The Minister of Justice, or hils designee, and two jurists
designated by him.

iii. Two jurists designated by the President of the Republic.

iv.

vi,

The Chairman of the Senate Judiciary Committee or his
designee.

The Chairman of the Judiciary Committee of the House of
Deputies, or his designee.

The deans of the law schools, or their designees.

vii. The President of the Saigon Bar Association or his designee.

viii. The President of the Hue Bar Association or his designee.

P
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ix. The Presiding Judge of each Court of Appeal, or his
designaa.

X. The Minister of Interior, or his designea.

(b) Each member may be reprasentad by a person designated
by him in writing, and that proxy shall have all the powers of
the member represented.

Article 4. (a) The Chalrman of the Commission shall be the Chief
Justice of the Suprema Court or his designee; the Vice Chairman
shall be the Minister of ..stice, or his designee; the Executive
Secraetary shall be one of the jurists designated by the President;
and the Coordinator of Research shall be one of the Deans of the
law schools or their joint designee.

(b) The Commission shall adopt by~-laws and internal regulations
governing its operations. These by-laws shall provide that the com-
mission can be convened by the chairman, the vice chairman, or the
executive secretary, or by any ten members thereof. The Minister
of Justice shall proceed forthwith to prepare draft by-laws for
adoption by the commission by simple majority vote.

(c) The supreme Court shall forthwith submit a detailed plan
of operation in draft form to the commission, for adoption by simple
majority vote. '

(d) In the event that the commission is unable to agree upon
any measure or plan for reorganization of the legal system by simple
majority vote, the question shall be submitted to an Arbitration
Committee composed of the Chief Justice or his designee, the Pres-
ident of the Republic or his designee, the chairman of the Judiciary
Committees of the House of Deputies and of the Senate, or their
designees, and the Minister of Justice or his designee, who shall
serve as chairman. The decision of the committee by simple majority
vote shall be binding on the commission.

Article 5. (a) The Commission may pesent its reorganization plan

in the form of cne proposed law, or in the form of several proposed
laws, at one time, or at different times. It shall be the duty of
the Chairman and, upon his neglect or rafusal, the Vice Chairman of
the commission, to submit such plans, together with a clear explana=-:
tion$ thereof, to the presiding offices of each house of the National
Assembly. Such plans shall be deemed enacted by the National Assembly
60 days after submission, counting only those calendar days,not neces-
sarily consecutive, in which the Assembly has been in regular, extra-
ordinary, or extended session, unless, between the date of submission
and ths end of the 60 day period, either house passes a resolution
stating :n substance that that house does not favor the reorganization
plan. Under provisions contained in a reorganization plan, all or
part of a proposal may be effective at a time later than the date

on which the plan would otherwise be effective.
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A plan thus enacted in the absence of a rasolution of
elther house atating that i1t does not fawor it shall be pro-
mulgated forthwith, or its reconsldaration requested,by tha
President of the Republic, us any other law.

Article 6. The reorganization plans submitted under Article 6
hereof to the National Assembly may include but are not neces~-
sarily limited to the following subjects:

a. The procedures i: constitutional litigation and inter-
pretation cases before tiie Supreme Court.

b. The revision of the system of investigation and examination
in the penal procedure.

c. The original jurisdiction of the courts in civil and penal
matters,

d. The appellate jurisdiction of the courts, including the
Supreme Court.

e. The territorial jurisdiction of the courts, including
the Court of Appeal.

f. The division of jurisdiction between the judicial, admi-
nistrative and military power.

g. Matters of judicial administration, including fiscal,
statistical and inspection functions.

h. The status of the prosecutorﬁ/in the various courts,
including his functions with respect to facilities,
equipment and staff,

i. The judicial and prosecutor career system,
j. The reporting and classification «f decisions.

k. The adoption of the Penal Code, Civil Code, Code of Civii A
and Commercial Procedure, Code of Penal Procedure, Code
of Commerce and other related legislation.

1. The salaries and emmoluments of the judicial and prosecutor
offices,

Article 7. No plan or reorganization proposal submitted hereunder
may reduce the salaries of judges during their terms of office,
change the domicile of the Suprernie Court, reduce the numbers of
judges or prosecutors, or contaln an appropriation of money.
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Article 8. Nc plan of reorganization enacted hereunder shall
abridge, enlarge, or modify any ~ubstaitive right of any party
litigant, nor whall any such plnnlgffect the jurisdiction of
any court over proceedings then pending before it.

Articlce 9, The president shall allocate to the commission, from
such unincumbered funds as he may have avallable in his budget,
a sum sufficient for the conduct of the Commission's work, and
shall provide within the limitations of the resources of the
executive branch such physical facilities and profession:1 and
clerical services as he deems appropriate. Compensatio: -
expensces pald to Commission members or staff shall be {:..¢

by the Commission and shall not be subject to any limit..ions
of law.

Article 10. Any person may serve as a member of a commission or

a8 a member of the commission staff and may received a compensation
therefor, regardless what other position he may hold in any other
branch of the government or other private or public assoclations.

Article 11. If a quorum of the Commission cannot for any reason
be convened after three successive calls under Article 4(b),

the Arbitration Committee provided for in Article 4(d) may call

a meeting of the Commission, stating the purposes thereof in
general terms, and if a quorum does not appear for the meeting

so called, the Arbitration Committee may decide upon the matters
stated in the call and its decision shall be binding upon the Com-
mission,
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th 133 REVIEW--MISCELLANEOUS PROVISIONS Tit. 28, § 2101

§ 2073, Admiralty rulea for district courts

The Supreme Court shall have the power to prescribe, by general
rales, the forms of process, writs, pleadings, and motions and the
gructico and procedure in admiralty and maritime enses in the
district courts of the United States and all courts exercising ad-
miralty Jurmdlctlon in the Territories and Possesyions of the United
$ates,

Such rulen shall not abridge or modify any substantive vight.

Such rules shall not take effect until they have been reported to
Congress by the Chief Justice at the beginning of a regular session
and until after the close of such session.

Al laws in cenflict with such rules shall be of no further force or
:Teet after such rules have taken effect. Nothing in this title any-
thing therein to the contrary notwithstanding, shall in any way
imit, supersede, or repeal any such rules herctofore prescribed by
‘he Supreme Court. As amended May 24, 1949, c. 139, § 104, 63
Stat. 104.

" CHAPTER 133—REVIEW—MISCELLANEQUS PROVISIONS
Sec. ‘
2101, Supreme Court; time for appeal or certiorari; docketing;

stay.
2102. Priority of criminal case on appeal from state court.

2103, Appeal from state court improvidently taken regarded as writ

of cerlicrari,
2104, Appeals from state courts,
2105. Scope of review; abatement.
2106. Determination.
2107. Time for appeal to court of appeals.
2108, Proof of amount in controversy.
2109. Quorum of Supreme Court justices absent.
2110. Time forv appeal to court of claims in tort claims cases.
2111, Harmless error.

Section analysin amaended by Act May 24, 1949, e, 139, § 106, 63 Stat. 104,

§ 2101. Supreme Court; time for appeal or certiorari; docketing;
stny

(a) A direct appeal to the Supreme Court from any decision under
sectiona 1252, 1253 and 2282 of this title, holding unconstitutional
in whole or in part, any Act of Congress, shall be taken within thirty
days after the entry of the interlocutory or final order, judgment or
decree. The record shall be made up and the case docketed within
tixty days from the time such appeal is taken under rules preacnbed

' by the Supreme Counrt.

(t) Any other direct appeal to the Supreme Court which is au-
thorized by law, from a decision of a district court in any civil
action, suit or proceeding, shall be taken within thirty days from
tte judgment, order or decree, appealed from, if interlocutory, and
within sixty days if final. .

125
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]
Note 12
tarney Coenarals  3art Conl Corporation
v, Npirks, DU Ky 1000, O 1 Kajip, 630,

13, ememe Inddictment
Indietmentn, whieh ehnrged  dofendant
with flilng falsa and fraudulent Incomao
tiux rotnrns, were not fanlty beennno evi-
denca on which they wera hased  wan
I presented 1o grand jury by Unitad States
. nttorney without suthorleation to do so
hry Attorncy General’s office. HBullivan v,
1. 8, Kan. 1034, 70 8,Ct. 162, 318 U.H, 170,
00 1. 14d 240,

Under the Twenty-I'icst  Amendinent,
! Trensury regulation, L'rensury  decislon,
i excenfive order and stafutes determbning
proper officer to nceept rogistration of
el up wtilis, fudictment for possession,
cunlody, and control of unreglstered still
on Aagust T3, 1930, properly  charged
folinro to register thy ellil with district
rupervinor of Alcolinl Pax unit fn the
Mureny of Interanl Revenue, as un agoent
ol DPeputy  Commidsgloner of  Tuternal
Nuvenue in ehnrgo of tho Alcohol Wax
Unit.  Czarnecki v, U, 8, C.C.A.N.J. 1038,
05 1.2 32,

WENER

11, e Compromines
Wihere eriminal procecding had  been
jnntituted bamed o4 alleged altempt to
defont and evado fucomo taxes of a cor-
paration, tha Attorney Oeneral hind  au-
thority to settie both civil and ~riminal
Mahiiities arlxing out of the transaction
especinlly In view of fuct that he collab-

§ 902.

Definitions

THE AGENCIES GENERALLY

Ch. §

orated with offlecrs of Durean of Interr -
unt davaana, wan aoting on thele voquest

nnd conferring with them and the e
rean hud direct corroapondonce will offl
clnly of tha corporation's trausferes and
hud approved and ratiflod tho compro-
mise aud nccoptod chieek In solticmont
Avintloa Corpocatlon v, 1,
P Rupp. 481, 97 CLCL, 030, certiprarl de

141,

Whore ront duo undor lease covering’

lands of restricied momber of Qsaga lue
dinn Lribo was reduced with consent of

8, 1042, W0

nied 03 8.CL T30, 318 U8, 771, BV L¥d.

allotten and approval of Becrotary of Ine -
terior uftes lense had complctely termic -

nated and sult had. beon instituted for
recovary of rontal, Attornoy Cloneral was
not bound by recommendntion of Secerc-

tury of Interlor that compromise bo ac |

copted In view of exccutive order giviug
Departmont of Justico authority to doter-
mine whether caso trausferred to Dapart.

ment of Juatico should he compromised .
U. 8, v. Sandstrom, D.C.OkL1038, 20 I |

Yupp. 100,

Tho Altorney Genernl was Justified &
refusing to aceept tho recommendation ¢ '
hopartment of lntorior for o comprowui. :

involving o reduction, with consent of ¢! ¢
lottco and approval of 8eerctney of Ial -
rior, of reutals due undaer [easo coverd: -

Jands of restrictod member of Osage I
dian Trive, where lease bad «xphed o
suit Lo recover rent had been : wtitul:
prior to the reduction In rent. Id.

JPar the purpose of this chapter—

(1) “agency” means—
(A)
(B)
()

an Lxecutive ageney or part thereof;
an office or officer in the executive branch; and
any and all parts of the government of the Distr.

of Columbia other than the courts thercof;
bul does not fuelude the General Accounting Office or th.
trolive General of the United States:
(2) “reorganization” means a transfer, consolidation

this title; and

nation, authorization, or abolition, referred to in sectio: .

(3) “officer” is not limiled by section 2104 of this title.
Pub.L. 89-564, Scpt. 6, 1966, 80 Stat. 394; Pub.L. 90-83, § 1(:

Sept. 11, 1967, 81 Stat. 220.
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(h 9 EXECUTIVE REORGANIZATION 5 §903

Iistorioal and Rovision Notos

Reviser's Notos

1060 Act

berivation: Unlited Htales Codo Revined Statuten and Statules at Lorgo
H] b UKC 13326 Juno 20, 1010, ch, 224, § 7, 03 Stat, 203,
N 6 UH.C, 1332-0 Juno 20, 1050, b, 220, § 8, 63 8iat, 200,

Liplanatory Notoes,

Ia paeageaph (1) (A), the words “an  Act of 10i0). In the ecodification nf titie
tientlv pgeney or part thereaf™ nra G by Iublie Low. 50 534, that applleation
aeslensive  with  an:d  substitnted  for  was Inndvertently restricted duo (o the
‘tny execntive depariment, eommiscdon,  operation of sectlon 2104 of titla 5, pro-
rseeily fndependent estublishment, CGove  viding n title.wlde definition of “officer.”
ament corporatlon, honrd, burean divle Iirlefly, that section defines “officer” us
€13, service, o o authority, ndmine n clvil appolutive officor of the Tederal
auation, or other establlslunent In tha  Government. o the Reorganlzotion Act
ncutive beaneh of the Government” nml  of 1040, the word “officer’ was not de-
1o conform to the defiultlon in aeetion 305, fined, and fHing been construed to fucludo

. Io paragraph (1) (B), the words “an not only civil nppeintive officors, but uni-

Lhica o officer In tho clvil service or  formad officers, the I'resldent, and offi.

© uitermed services In or under an Execu-  cora of the government of the Distrlet of
i, i agency” are subslituted for “office, Columbia, Thug, thia scctlon amendy
toofOeer, o . o In the executive Lranch  section 002 of title 5 by Insorting a-para-
& the Government” to conform to the graph providing that tho title-wide defi-

~ wanitlons Jn seetions 105, 2101, and 2104 pltiop of officer lu Inappllcablo to chap-

.. Randard echanges nre made to conform fer 0 of title B, Alxo, paragraph (1) (1)

? .
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= o wth the Jefinitions applicable and the of section (02 In amended so that the
. 3 sThoof Livia titlo s autlined In the pref-  wording (hereof Is ldentiend to that fors
S weto dhe ecport. merly  appearing in wsection T of  the
. Reorganization Act of 1940,
. e Aet Effective Dato of 1007 Amendment.
. T v etdon anencs e Uon 002 of title Amendment by I'ubT., 00-83  ceffective
. 0 Wl Piates Coup, 8o gy to preserve  Sept. 6, 11460, for all purposer, soe scctlon

- CoTyappcel ca of (he sourco statule for fch) of ub.l. D0-83, ket out as a nole une
wior W2 o> 7 oaf the Reorganizatlon  der rection 5102 of thls title.

.
L3902, Reox:vazation plans

\

. (@) When om0 2oPdent, after investigation, finds that—

~

o) e wrans v of the whole or a part of an agency, or of the
' - whose 20 @ wert of the functions thereof, to the jurisdiction and
conieel ¢ npeother agency;

e

(2) *h. abolition of all or a part of the functicns of an
agency,

st aee

(3) the consolidation or coordination of the whole or a part
of an agency, or of the whole or a part of the functions thereof,
with the whole or a part of another agency or the functions
thereof; :

(4) the consolidation or coordination of a part of an agency or
the functions thereof with another part of the same agency or
the functions thercof;

(6) the authorization of an officer to delegate any of his
functions; or

333
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5 §903

(6) the abolition of the whole or a part of an agency which
agoney or part does not have, or on the taking cffect of the
reorganization plan will not have, any functionas;

THE AGENCIES GENERALLY Ch. %

in necessary Lo accomplish ene or more of the purposes of sectica
901(n) of this title, he shall prepare a reorganization plan for the
making of the reorganizations as to which he has made findings acd
which he includes in the plan, and transmit the plan (hearing aa
identification number) to Congress, together with a declaration that,
with respect to each reorganization included in the plan, he hag found
that the reorganizatlion is necessary to accomplisii one or morg of th:

purposes of section 901(a) of this title,

(b) The President shall have a reovganization plan delivered b .

both ITouses on the same day and to cach House while it is in sessfon.
In his message transmitling a reorgaunizution plan, the Presidert
shall specify with respect to each abolition of a function included

in the plan the statutory authority for the exercise of the funcilor

and the reduction of expenditures (itemized so far as practicable)’
that it is probable wil) be brought about by the taking effect of the
reorganizations included in the plan. Pub.L. 89-564, Sept. 6, 1966,
Stnt. 394; Pub.L. 90-83, § 1(99), Sept. 11, 1967, 81 Stut., 220.

Historloal and Revision Notes

Reovisor's Notos

1060 Aot
Rovised Statutos and Btatutes ot Large

Unitcd Btates Codo
June 20, 1049, ch. 220, § 3, 03 Stat. 203

48 U.8.C. 1332-1
Explanatory Notow.

in aubsectlon {aj (), tha worda "offi-
cor in the civil gervice or unitarmed pery-

Derivation:

1007 Aot
Thin gectlon amends soctlon 0030 &

e Vo

feen” ava subatituted vor “offieor” tn von-
form o the JofiniGons In pectlons 20
and 2101,

In mubsection (b)Y, the words  "The
Progldent  shall have o reorranizatlon
plnu‘delh’crgd" are subetiutod fue "'
Qelivery ., . . alnli he',

Standard clianges are made to eanform
with the definitiong applicable and the
etylo of this titln as outtined in tho pref.
ace to the repert.

of Hila By Ualtad Stafos Cude, to'gontitt
Lo the wordtag Govatartle wpgonetag e it
AT Ml e hnooae
Rearnantention St ol Wp,  In il g
Nty (e ovptnintlan uppenipg W 12
o Ll of (e (e snally spisg
Bl b (hin pocthen, %, .

A::a“:n}mmt I:uh\ "M 007 Ampndig

onadinen 418 PRI 1

Hept. 6, 140, for nu“i::lrlmmm,“ :lno“ir:lx'{:
O(h) of L'l 00-83, pot out ag & gyt
under aectlon 5102 of Lhin i1,

Crons Reforon vos

Text
of reorganization Diana, sce Appendix tn thi: title
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5 §901 THE AGENCIES GENERALLY ey

CHAPTER 9—EXECUTIVIE REORGATIZATION . y
Seo. :
901. Turpase.
002, Definitions,

005, Reorganization plana. ;
004, Additional conlents of reorganization plans,
05, lLimitations on powenrs, e
006. Iiffective date and publication of reorganization plans. -,

007, Effcct on other laws, pending legal proceedings, and unz /.
pended appropriations.

908. Rules of Senate and House of Represcntatn’es on reorganie u
tion plans.

909. Terms of resolution.

010. Reference of resolution to committee.

911, Discharge of committee considering resolution.

M2, Procedure after report or discharge of committee; dcehate,

913, Deocisions without debate on motion to postpone or proceed.

“

901. Purpose o

(a) The President shall from time to time examine the erzamiza-
tion of all agencies and shall determine what changes there: ave
necessary to accomplizh the following purposes:

cio o promole the hetler execution of the laws, the mece 1%
fective munagement of the executive branch and, pf it: gewdieg
and functions, and the expeditious admlmstratlon of {u
business; '.;ig

(2) to reduce expenditures and promote economy to the fulf-
est extent consistent with the efficient operation of the Guigen-
ment;

«i1i to increase the efficiency of the operations of the Gover: ;

ment to the fullest extent practicable; o

(4) to group, coordinate, and consolidate agenmes and f!Mr.~
tions of the Governwent, as nearly as may be, according to ;ﬂr
purposcs;

(5 to reduce the number of agencies by consolidating those
having similar functions under a single head, and to r.’nhs\-.
such agencies or functions thereof as may not be necessary fwr
the efricient conduct of the Government; and A

16) tn climinate overlapping and duplication of effort.

(b) Congress declares that the public interest demands the czm‘-
ing out of the purpvsecs of subscction (a) of this section and o=
the purpores may be accomplished in great measure by procs-
under this chapler, and can be accomplished more speedily ¢ -
than by the enactment of specific legislation, Pub.L. 80-553, &.:

96C, 80 Stat. 394.
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Ch 9

Notes of Doolalons

farhen it
Foner of L'renident 1

P ]

1. Power of YI'resldent
Under the Ionrganizatlon Act of 104D
v thle ehnjter] the President was
Jdvos tha power to promulgate koorgani-
g plana whileh would affeet tho ade.
,ctary fauetions of o Government
cane 5 a8 well sy its execcutivo nnd ade.
ihilsteative functlons, since the Act [thias
Anpter) contalned ne exproes lmlitation
al:h regard to the effcets which a reor.
anlation  plan might  have upon
seasijudicinl and quasl-leglsintive func.
tiens as did the prodecessor ) ecorganiza.
tion Act of 1040, 0D Stat. 613, and thus un.
der tho 1010 Act [this chapter] the Dreai.
denf could abolleh a quasi-judiclal fune-
tion such ag the War Clalma Commission,
shosn members he could not constitu.
tianally removo from office, and transfer

$ 904,

FXECUTIVE REORGANIZATION

5 §904

fta finotlanw to a nowly orentod funation,
the Foralgn Cinlma Holtlemant Commin-
nlon, whose membors heid offica during
hin pleasure, Lusk v, U, 8, 1005, 173 Ct.
Cl, 201,

2 Laches

Tn additlon to delay In bringing sulty
tho one asserting tho dofenso of lachos
must show that ho has beon prejudiced
by the delay, so that In n caso In which
formor offfcinls of a quasi-judiefal func-
tion clalin that an act authorlzing the
abolivhment of tho function and fits
transfor to n neow agency i@ unconstitu-
tional, delay oven of a she:t tlhe in
challenging tho constitutlonality of tho
legisiatfon results {n dotrlmont to the
Government sinco all tha actlons and do-
cislons of thoe now agoncy would be
hrought into quostlon and posslbly Inval-
flated. TLusk v, U, 8, 1003, 173 Ct.Cl.
201,

Additional contents of reorganization plans

A reorganization plan transmitted by the President under section

3 of thig title— -

“.. +.-(1) may change, in such cases as the President considers
necessary, the name of an agency affected by a reorganization
and the title of its head; and shall designate the name of an
agency resulting from a reorganization and the title of its

head;

(2) may provide for the appointment and pay of the head
and one or more officers of an agency (including an agency
resulting from a consolidation or other type of reorganization)
if the President finds, and in his message transmitting the plan
declares, that by reason of a reovganization made by the plan

. the provisions are necessary. The hcad so provided may be
an individual or may be a commission or board with more than

one member.

In case of such an appoiniment, the term of

officc may not be fixed at more than 4 years, the pay may not
be al a rate in excess of that found by the President to be ap-
plicable to comparable officers in the executive branch, and, if
the appointment is not to a position in the competitive service,
it shall be by the President, by and with the advice and consent
of the Senate, except that, in the case of an officer of the gov-
ernment of the District of Columbia, it may be by the Board of
Commissioners or other body or officer of that government

designated in the plan;
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o EXECUTIVE REORGANIZATION 5 § 906

(6) inereasing the term of an office heyond that provided by
law for the offico; or
(6) transferrving to or consolidating with snother agency the
government of the District of Columbin or all the functions
thereof which are subject to this chapter, or abolishing that
rovernment or all those functions,
fh) A provision contained in a reorganization plan may take effect
wly if the plan is transmitted to Congress before December 31,
1463, Pub.L, 89-554, Sept. 6, 1966, 80 Stat. 396,

Historical and Revision Notos

Revisor's Notos

~rriratlion United Biates Code Revined Statutes and Statutes at Largo
W) 6 UKC. 1333-3(a) Juna 20, 1040, e, 220, § 5(a), 03 Sint, 203.
July 2, 1064, 'ub.J.. 88-351, § 2, 78 Stat,
240,
%) 5 U.S.C, 1332-3(b) Juuo 20, 1040, ch, 220, § G(b), 63 Stat. 203.

1*eb, 31, 10003, ch. 3, 07 Ktat. 4.

Mar, 23, 105, ch, 10, 00 Stat. 14,

Sept. 4, 1067, I'ub.fs 83-280, § 1, 71 Stat.
U011,

Apr. 7, 1004, Pub., §7-18, 76 Stal. 41,

July 2, 1064, Fub.l. 88331, § 1, 78 Stat,
240,

Juno 18, 1063, I'ub,t., §0-43, 70 Stat. 135,

$undard changos are made to conform  atyln of thin title ns outlined In the pref-
o tho dofinltions applleable nned tha aca to the report,

Library Referonces
Talted Statoy ¢=20. C.J.8, United Staten §3 34, 02,

§906. Effective date and publication of reorganization plans
/1) Except as otherwiso provided under subsection (c¢) of this

. wiion, a reorganization plan is effective at the end of the first

STEe T

.

L D)
PR A O

Ve
Ll

i

«rod of 60 cnlendar days of continuous session of Congress after
¢ date on which the plan is transmitted to it unless, between the
at of transmittal and the end of the 60-day period, either House
1ues a resolution stating in substance that that House dees not

¢ wor the reorganization plan.

{b) For the purpose of subsection (a) of this section—

(1) continuity of session is broken only by an adjournment of
Congress sine die; and

(2) the days on which cither House i{s not in session because
of an adjournment of more than 3 days to a day certain are

. excluded in the computation of the 60-day period.

{¢} Under provisions contained in a rcorganization plan, a pro-
viion of the plan may be effective at a time later than the date on
tich the plan otherwise is effective.

T.5USC.A, 88 1 to 5100—22 337
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5 §906 THIY AGENCIES GENERALLY )

(1) A roorganization plan which s effectiva ahall ha printed (1
in tho Btatutea at farke in the sama volumo as ihe public laws et
(2) In the Federal Register. I'ub.d. 89 604, Sept. 6, 1063, 80 5tat. &2

Hintorloal and Itovision Notos

Toviror's Notes

Nerlvatliont United Rtates Code Hovised Htatutes nnd Btntutes at Zarpm
(a)~-(c) B UKC 11024 Juno 20, 1040, ch, 246, § 0, 63 Btat. 34
Hept, 4, 1057, Pub.L. 83280, § 2, 1 ¥4
oi1.
(4) -6 UAC, 1302-0 Juno 20, 1040, ch, 226, § 11, 63 Stat. XA

Explanatory Noten,
stylo of thin titla as outiined In the yrd

Rtandard chnnges are mada to e¢nnform i
with the deflnitions app’lcabia and the ace to the report. 4
‘l

Notes of Decinions ’»

1. Gonerally fn this porlod it becomen law, Tourge 'A;
A Prestdontinl regrganiznation plan may 1. 8, 1034, 212 7’20 236, &4 UBAppPL ~$
bo rejocted by Congrcss within 00 dayn 4, cortiorarl denied 4 8.C¢ 810, ¥ €L
of its submisslon and it It is not rejected 1045, 08 L7344, 1137, 3
t

i

§ 907. Eifect on other laws, pending legal proceedings, a:d
unexpended appropriations !

(a) A statute enacted, and a regulation or other action made, pr
scribed, issued, granted, or performed in vespect of or by an agexp .
or function affected by a reorganization under this chapter, befcr
the effective date of the reorganization, has, except to the exto:
rescinded, modified, superseded, or made inapplicable by or und:
authority of law or by the abolition of a function, the same effectr: !
if the rcorganization had not been made. IHowever, if the sfatt -
regulation, or other action has vested the functions in the ages:
from which i, is removed under the reorganization pjan, the functi:a
insofar as it is to be exercised after the plan becomeg effective. sta”
be Geemed as vested in the agency under which the funetion ispl.::
by the plan.

(b) For the purpose of subscction (a) of this section, “reguiitl .
or other action” means a regulation, rule, order, policy, deterrt::
tion, directive, nuthorization, permit, privilege, requirement, design:
tion, or other action.

(c) A suit, aclion, or other procceding lawfully commenced by
against the head of an ageney or other officer of the United Stal
in his official capacity or in relation to the discharge of his offi:t
duties, does not abate by reason of the taking effect of a reorganis:
tion plan under this chapter. On motion or supplemental peti, -
filed at any time within 12 months after the reorgauizatic:
takes elfeet, showing i necessity for a survival of the :w t, actiown
or other proceeding to obtain a settlement of the question: invelved
the court may allow the suit, action, or other procceding v be mawn -
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a9 EXECUTIVE REORGANIZATION 5 §908

——— -

rained by or agninst tho auccesaor of the head or officor undar tha
werdanlaation offeatad by tha plan oy, {f thore is no successor,

againat such ngeney or officor an the Prerident densignales,

td) The appropriations or portiona of approprintions unexpended
Ly reason of the operation of this chapter may not be uscad for any
eurpose, but ahall ravert to the Treasury, D'ub.L. 80-664, Sepl. 6,
1#g, RO Stat, 196,

Historloal and Revislon Notos
Roviser's Notos

bertvallon: United Rlates Code Reovisrd Htatutes and Kintutes nd Largo

i 0 URC, 100-T Junn 20, 1040, ch, 224, § 0, 63 Btat. 200,
t O URC 1M2-8 June 20, 1049, ch, 220, § 10, 63 Buat, 200,

$1plamatary Notow,

'y rshectionn (0) and (c¢), the words In enhizection (d), the werda “smhall
e stavisiony of* fn the phrase “under revert” ara subsiltoted for “shnil ho

1t clanter” are omitted an unnecersary. returned”, and tha words “lmpounded

" v,
asatmection (e}, tha worda “tha suit, and™ are omitied as nnnocuakary.

wita, of olher procecding” are onbsti- Standnrd changes are mnda io conform

wid for "the ke, with tho definitiona applicablo and the
styla of this titln as outlined in the pref-
ace ta the report,

e

Notes of Deciriomns

. Tag Couet procecdingn tlon survive agninst Seerofary of Cowe
' e, nmler V0 Reorgnnirntion I'lan teree, aud, therefore, Thax Court  «tlil
g8, st ou I the Appendix to this  hnd jurisdiclion to render Jta declalon,
o Uatted Cintes Maritime Commissien Chatenan of U, 8. Maritima Cominlusion
wh ooffles of its Chaleman wero abole v, Culifornin Bastern Line, 1003, 208 1°.2d
A0%and therr pelovant functlons swere 305, 02 1.9 App.D.C. 207,
wma?, U Al
sueiried to Nocretary of Commeree,  pool i o (his sectlon concerning
ol efalrman had beon named respond-
e 1o actlon bofore Tax Court in reno- abatement nnd substitution are Ineppli.
cable tn proceedings In Tax Court in

trallaa proccedings, enuse Aald nat
\e : which ageney or officer later affected by
vale when contractor falled to filo mo reorganization pian 18 named A8 ro-

n o supplemental potition within
wdre montha period renqutesting that ace spondent. Id.

'_ § 908. Rules of Senaie and House of Representatives on re-
' organization plans
Bections 909-913 of this title are enacted by Congress—

(1) as an exercise of the rule-making power of the Senate ond
the House of R:presentatives, respectively, und as such they are
deemed a part of. the rules of each House, respectively, but anpli-
cable only with respect to the procedure to be followed in that
House in the ciase of resolutions described by section 909 of this
title; and they supersede other rules only to the extent that they
are inconsistent therewith; and

(2) with full recognition of the constitutional right of cither
House to change the rules (so far as relating to the procedure of
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5 § 908 THI AGENCIES GENERALLY Cht

that House) at any time, {n the samo manner and to the st
oxtont nx in the caso of nny ather rule of that l{ouse,

Pub.l., 80-664, Sept, 6, 1060, 80 HStat, 397, -

¥Mistorlonl and Ruvislon Notos

Roviner's Notos

Dorlsatlon Unhed Stntes Coda Revised Atatutes and Siatutes ot Tarye
O VRO 100200 Junae 20, 1040, cfi, 226, § 201, 03 Blat, 38

Fapianatory Nnolea,

Tha worde “Eoctinna 000 013 of (b ti- Standard changes ara made to tutlirm
e arn anbistitated far “'Tha tlowiog  with the definitions applleably and tw
roctions of thin title! o reflect the cadie  styln of thin titla ns outilnad In the pal

fientlon of rections 202 200 of I'itle 1L of  ace Lo Lthe roport,
the Act of June 20, 1940,

§ 909. Terms of resolution l

For the purpoae of sections 908-913 of this title, “resolution” mests
only a resolution of cither House of Congress, the matter after th
reaolving clause of which is as follows: “That the doeszA
favor the rcorganization plan numbered transmitted to (c#
gress by the President on , 19 ”, the first blank spau
therein being filled with the name of the resolving House and th
other blank spaces therein being appropriately filled; but does =x
include a resolution which specifies more than one reorganizatix
plan. Pub.L. 80-5654, Sept. 6, 1966, 80 Stat. 397.

B R . P LV LY

Historlcal and Rovision Notes

Revisor's Notos

Nerivation: United Rinles Code Itevised Btalutos and Btatutes al Largy
6 UR.C 100 1 Junoe 20, 10#0, ch. 22¢, § 202, 63 8tk 3

I

Evptanaiory Notea,
Rtandurd ebanges ate made to conform  stylo of this title as oyfiined lo tbe prf
with the definitions applicahlo and the ace to the repotrt.

PSR

§ 910. Reference of resolution to committee

A resolution with respect to a reorganization plan shall be refer::
to 5 committee (and all resolutions with respect to the same p'n
shall be referred to the same committee) by the President of &+
Scnate or the Speaker of the House of Representatives, as the as

may be. Pub.L. 89-664, Sept. 6, 1966, 80 Stat. 397. y
i
Historical and Revision Notes :
Reviser’'s Notos
Derlvation: United States Code Revised Statules and Statutes at Iase
b U.R.C 137z-12 Juna 20, 1040, ch. 226, § 203, G3 St 0
Explanutory 2 >tes,

Stamdard el auge - aro made to conforin style of this title ap outlined o the jof

with the dJdefaltlens appticable and (he ace to the report, “
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. § EXECUTIVE REORGANIZATION 5 §912

§911. Dischargoe of commitien consliloring resolutlon

fa) If the commitice to which a resolution with respect to a re-
organizalion plan has boen veferred has not reported it at tho end
of 10 calendar days after its introduction, it is in order to move
cither to discharge the committeo from further consideration of the
rcsolution or to discharge the committee from further consideration
of any other resolution with reapect to the reorganization plan which
bas been referred Lo the committec.

(b) A motion to discharge may be made only by an individual
{avoring the resolution, is highly privileged (except that {t may not
te made alter the committee has reported a resclution with respect
ta the same reosganization plan), and debate thereon shall be limited
lo not more than 1 hour, to be divided equally botweea those favor-
iog and those opposing the resolution. An amendment to the motion
is not in order, and it i1 not in order to move to reconsider the vote
by which the motion s agreed to or disagreed to.

(c) It the motion to discharge is ugreed to or disagrecd to, the
motion may not be renewed, nor may another motion to discharge the
commiites be made with respect to any other resolution with respeet
to the same reorganization plan. Pub.L. 89-5654, Sept. 6, 1066, 80
Stat, 307.

Hiastorioal and Revision Notes
Roviser's Notes

Derisailons United States Code Revined Statutes and Statutes at Targe
5 U.8.C. 1332-13 Jung 20, 1040, ch, 226, § 204, 63 Stat. 207,
Esplanatory Notes.
Ja subsection (a), tha words “at the In sahrectlon (1), the words “A motion
«d of 10 czlondar days . . . It " o discharge” are substiluted for “Huch
we subirtituted for “befora the expirntion  motlon™, :

.(\'::nn?tlcl::lf::e‘;n{»:" ¢« oo o dtahnlbtien g aard clianges are made to conform
' with the definitions applicable and the
style of this title as outlined In the pref-

aco to tho report.

§ 912. Procedure after report or discharge of committee; de-
bate
(a) When the committee has reported, or has been discharged from

further consideration of, a resolution with respect to a reorganization
plan, it is at any time thereafter in order (even though a previous

motion to the same effect has been disagreed to) to meve to proceed
" tothe consideration of the resolution. The motion is highly privileged
. and is not debatable. An amendment to the motion is not in order,

1nd it is not in order to move to reconsider the vote by which the

. motion is agreed to or disagreed to.

(b) Dcbate on the resolution shall be limited to not more than 10
bours, which shall be divided equally between those favoring and
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. 5 §912 THE AGENCIES GENERALLY Ch. 4

those oppasing the resolution. A motion further to Hmit debated -
tot, dobatablo,  An nmoendnioat to, or motion Lo recommil, Lha resols
tion in not in order, and it in not in ordor to move to roconsider ths "
vole hy which the resolulion in agreed to or disegreed to, PubL. 8% -
B0, bept, 6, 1066, 80 Stat, 398, '

Hintorionl and Rovision Nntos
Roviner's Notos

Berisutiont Unlted Rinten Code Heviaed Rintuten and Rintutes ol Largs
6 U0 10014 Juno 20, 1040, ch, 226, § 206, 63 Ktat, 7.

Fxplanatory Notoa,

Htandard changes are made to conform  giyle of this titlo am outiined In the o
with tho definiticus npplleablo and the neo to the report,

§ 913. Decisions without debate on motion to postpouo or

proceed ‘

5 (a) Motions to postpone, made with respect to the discharge froz

committee, or the consideration of, n resolution with respect to:

| reorganization plan, and motions to proceed to the consideration ¢
other husiness, shall be decided without debate,

(b) Appeals from the decisions of the Chair relating to the appli
cation of the rules of the Scunte or the House of Reprosentatives,
as the case may be, to the procedure relating te a resolution witd
5 respect to a rcorganization plan shal! be decided without debate.
Pub.L. 89-564, Scpt. €, 1966, B0 Stat, 398.

Historfoal and Rovision Notes
Rovisor's Notes

Derlvation: Uniled Atates Code Roevised Riatutes and Blatutes at Larsy
6 U.5.C. 133s-16 June 20, 1040, ch, 220, § 200, 63 Btat. X7

Standard changen are mada to conform style of thls title as outilned in the g2
with the definitions applicable and Lhe aco to the report.

342

. ——tm e

R st T BT e | Ao B i M1 e e e I D R 1
. RN . e h O ks . . .
. Y . . .



