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waiver for Charles R. Drew Postpraduate Medical School

AG, lerbert L. Beckington \!\‘@

A/AID, Mi. Douglas J. Bennet, J&.

We have completed a review of the Charles R. Drew Postgraduate Medical
School (Drew) contract as requested in your memorandum dated June 27,
1980. The purpose of the revidw was to report on the circumstances
surrounding the approval of the contract to ascertain if Agency rules
and regulations wvere folloued and whether impropricties were involved.
The review included an examination of documents in ALD/Washington and
USAID/Kenya as well as discussions vith responsible Government of Kenya
and AlD officials.

on June 20, 1980, the Assistant Administrator for Africa (AA/AFR) rcquest-
c¢d you to retroactively approve a waiver of AID's cowpetitive procurcment
requirements.  In request ing retroactive approval, the AAJAFR reported
that adherence to the usual competitive contracting procedures at that
particular tine, after the Governnent of Kenya had entercd into an under--
standing with Drev, would have impaired the objectives of the foreign
assistance program in Fenyi.  The justification for rhis request revolved
around AIN's repeated cfiforts to involve the Ministry of lMealth in iwmple-
menting a more substantive population program. Morcover, a strain in
relations with the tiinistry had ve ulted from AID's persistence in its
population progran cfforts.  AAJAFR hoped that by developing activitices in
the health sector that have a high priovity vlth the Mintstry (in this
case, the Drew contract), it would pave the way {or future attompts at ine
volving the Ministiy ol Health in population prograts. The AAJAFR reasoned
that, becaunse the population propram Was a key objective of AID's program
in Kenya, mny deterioration of this relation would recult in ahe dwpair-
ment of the objectives of the {oreipn asslstance progran {n Xcoya.

AID Procurcment Pevelations Hot Followed
AID' procurvenent procedures requiying compet ition vere not folloved dn the
nelect Fon and avard of the hostecenntry contract betveen the Government ol |
Kenya and brew. Horeover, Avcncy procurel ot repulations do nat provide
hoot ~count ry contract Lo minovrity Lusincus

an appropriate way to avard o
than throuch nornal competition.

or cducatlonsl inativatlons ot e
In our vicw, the coatroversy over Droew's sole-sonree procurcrent was cauncd
in pavt by the lact of coordination betvrea renpons fble Africa Bureau

of Licen and the AT Minsion In Fenya usaIb) . Thix lack of coordinatlon
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contributed to the need for your retroactive approval of a waiver of
Agency regulations to allow AID to fund the contract entered into without
competition. Examples of poor coordinatioa between the USAID and Africa
Bureau offices arc illustrated by the following cvents that led up to the

award of the contract.

-

On May 11, 1979, AID/Vashington approved the USAID's plans for the Health
Planning and Information Project No. 615-0187. Following AID's initial
approval of the project, a project afresmest—%as cntered into on August 30,
1979 to assist the Government of Kenya meet the costs of carrying out the
project. The estimated cost of the project is $3.3 million, which is
funded by an AID grant of $2.5 million and.a Govcrnment of Kenya contribu-

tion of $0.8 million.

After making an assessment of the Government's ability to impleament a
host-country contract, the USAID determined that host-country contracting
procedures, rather than a direct AID contract, should be used to provide
long-term technical specialists for the project. Thus, in Project Tmple~
mentation Letter Number 1, dated October 4, 1979, the USATD informed the
Goverrment of Kenya that host-country contracting, AID's noirmal preference,
should be used. By edrly December 1979, with USALD consultation, the
Minister of Health and the Minister of Planning had determined that the
host-country contract vas the best way to Implement the project and applnvcd
of the competitive procurement practices required by AlD.

The USAILID was awarce of a number of pros p.ctlvc contractors interested dn
the Kenya project and indicated te thes contractors that the Request for
Proposal would be available by February 1980 The USAID then started to
develop a list of prospective contractors who were Lo receive the Requests
for Proposals. In January 1980, the USALD sent a cable to AID/Washington
listing three winority contractor. and two univ :rsitics which it considered
were qualified and interested in submitting proposals for the project,
(Crew vas not one of the oripinal five.) At the same thme, USATD vequested
AID/tasthiington to advise i there woerpe other gquatifiad unitversitics or
business firms to whom the Request for Proposal should be sent,

taken in response to this cable vreyuest due to an adminfstra-

No action was
incorrectly

tive oversight in the Africa Burecau; that {s, the cable vas
routed ta the Kenya Desh Of ficer for action. The proper offices wore the
Of fice of Small and Dicadvantaged Boustoess Utilization mud the Special
Asalatont for Minorlty Affaivs fn the Africa Pureau,  However, action wvas
not transferred to thowe of fices desptre the fact that they vere clearly
stated o the eable,  Conneguently, because no yesponse vas received, this
request wan subooequeatly withdias by the USATD on dlaeh 130, 1960, This
fasluve to provide the vequested fntormatien, s our judprent, was one

reason contribet fns to the USAIN 5 actions dn allowling the Minictry of Health
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to negotiate a contract with Drew without competitive bidding.

Another reason for the non-competitive award, in our view, was reccipt of
the Deputy Assistant Administrator's letter of January 10, 1980, stating
that:

}
"I am writing to you at this time to bring to your attention
our personal concern and that of the Administrator regarding
the maximum utilization of U.S. minority health institutions
in our development activities in Africa...

"By assisting the aforementioned minority institutions to
develop their own institutional capabilities A.I.D. embarking
on another cffort to bring health services to those most in
neced. T strongly urge you and your staff to take full advan-
tage of these resvurces in developing assistance activities

to the country in which you are serving. You might wish to
communicate directly with the appropriate institution as listed
in the enclosure."

No mention vas made in the letter reconciling maximum utilization of
minority firms with AID's competitive procurement procedures. The USAID
consequently stated (sce Attachment A) that:

"Je took this letter, reasonably we belicve, as being a signi-
ficant reiteration of an important Agency and Bureau policy.
The letter certainly encouraged us to be as supportive as
possible (within AID regulations, of course...) of the MON
request that consideration be given to sole-scurce contracting
with Drew."

The Africa Burcau letter, in our view, was remiss in not reminding the
USAID that, while greater use should be nade of minority health idnstitu-
tions, competitive procurcment practices were still applicable. The USA1D
was #'lso remiss, in our view, for not sceking an explanation from the
Burcau regarding the compatibility of greater use with the Ageucy's pro-
curcment regulations,  The non-competitive aelection of Drew thus resulted
from this lack of coordination between thce USALD and the Africa Burcau.

This lack of coordination Influcuced the subsoquent sequence of cvents
that led to the sclection of Drew, During Jaavy 1980, USATD and the
AMrica Burcau exchanged scveral cables concerning a visit by Drew staff
to Fenya. It was, according to the Africa Burcau, thefr understanding,
that the purpose of the proposed visit was Lo initiate discussions about
posnible jnstitutional lintages between Drov and the Ministry of Nealth
in conjunction with brew's 122(d) grant, not to discuss the dnstant pro-
Ject.  On January 12, 1960, AID/Vashington requested USATD's approval for
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this visit. USAID concurred four days later. USAID officials reported
that apparently the Minister of Health had a change of wind about competi-
tive procurement after meeting with Drew officials in December 1979 and
January 1980. After these meetings the Minister decided not to send
Requests for Proposals to other interested contractors or institutions
even though, as previously stated, the Minister initially preferred com-
petitive procurement. TISAID officials again informed the Ministry of
Health that the Agency's normal competitive procurement rules Lhould be
followed, but after the January 1980 meeting, Ministry officiai= told the
USAID they wanted only to review Drew's technical proposal. USAID offi-
cials reported that at this time they had no idea if the Ministry of
Health would be satisfied with Drew's technical proposal. By March 12,
'980, the Minister of Hecalth formally requested Charles R. Drew Post-
graduate Medical School to submit their ptoposal and travel to Kenya for
negotiation of a contract.

Drew's proposal, dated April 23, 1980, was considered well prepared and
highly responsive by the Ministry of Health and USAID officials. The
USAID informed AA/AFR on May 14, 1980 of the Minister's decision to nego-
tiate a contract with Drew, a U.S. minority institution, and requested

a waiver of AID's normal competitive procedures be approved to allow
funding for the Drew contract. In their proposal transmittal letter,

Drew scheduled a trip to Kenya in May 1980 to begin contract negotiations.
USAID participated in these negotiations, but instructed the Ministry of
Health that formal contract approval could not be given until AID/Wash-
ington concurred in the non-competitive sclection of Drew.

In responding to the results of our review, the USAID Dircctor stated,

" ..that the Missicn believed, reasonably, that at all stages of this
procurement it was acting prudently and in accordance with stated Agency
policy and procedurcs., We still believe this to be true, although experi-
ence has now taught us to treat any future such procurement differently,
i.e., to involve AID/U at an earlier stage." At the Mission's request,

we have attached their chronology and perspective of the situation to

this report (sce Attachment A).

We also found that a close relationship did exist between Charles R. Drow
and the Government of Kenya's Ministry of Health officials. The Dean of
Charles R. Drew Postpgraduate Medical School aud the key person desipnated
to fuwplement the contract had worked as consultants for USALD in 1977
under an AlD-Linanced contrazt. In their final report in 1977, they
critiqued the Government of Kenya's Rural Health Program and recommended
several arcas needing development assistance.  According to USALD and
Ministry officials, their vork was highly professional. Morcover, because
of the quality of their worlk and the past profess 101u11 relationship de-
veloped, Ministry officfals «laimed to have had Drew's staflf in mind to

implement the project,
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Conclusion and Recommendation

AID's procurement procedures requiring competition were not folloved in
the selection and award of the Drew contract. The procedures werc not
followed due in part to the Africa Bureau's non-responsiveness to the
USAID's cable request for information on minority firms and a letter
received about that time strongly urging the USAID to maximize its use
of minority firms. This letter was ambiguous in the sense that it did
not relatec how maximum use of minority firms should be handled in the
context of AID procurement procedures. This, according to the USAID, was
the rationale used to justify the sole-source procurement. In our view,
the Africa Bureau was remiss in not spelling out hov maximum utilization
of minority firms was to be effected in the context of existing competi-
tive procurement procedures. Also, in our view, the USAID was remiss in
not obtaining clarification before it acted.

The Agency is responsible to assure that all procurement is awarded in
accordance with established procurement regulations. A decision needs to
be made regarding an Africa Bureau policy which encourages '...maximuin
utilization of U.S. minority health institutions in our development
activities in Africa." The Africa Bureau stated that their desire to pro-
mote such utilization in no way presupposed or intcuded a by-passing by

the Mission of the applicable contracting regulations. As you have already
instructed the General Counsel to develop proccdures for increasing utili-
zation of minority organizations in host-country contracting, we have not
made a recommendation in this report concerning that matter. However,
until such time that a procedure is established, AA/AFR should instruct

all USAIDs to encourage competition in all procurcment activities in accord-
ance with Agency competitive procurement procedurcs. Accordingly, we have
made the following recommendation:

Recommendation No. 1

The Assistant Administrator, Burcau for Africa, take the
necessary steps to assure that USAIDs comply with current
Agency competitive procurement regulations under host-
country and direct AID contracts.
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KENYA: NON-COMPETITIVE PROCUREMENT WAIVER
FOR CHARLES R. DRLW POSTGRADUATE MEDICAL SCHOOL

Allison B, Herrick, Dircctor, USAID/Kcnya

Chronology and Perspective — September 18, 1980

It may help to rccapitulate the available record, and our discussions
with AAG, as to how we saw the situation as it unfolded. We understand
from our di.cussion with you on September 18 that you have no factual
disagreement with the following chronology.

First, we would like to stress that the Mission did plan a competitive
bidding process for this project initially. 1In prcliminary discussions
with the Ministry of Health in November 1979, we explored the possible
solicitation of proposals from minority contractors; such exploration of
possible use of minority contractors is bascd on Agency policy and Africa
Burcau guidance, frecquently rciterated as, for examnle, at the October 1979
Desipn Work. Hp. We werc told, howcver, that MOH preferred advertiscment.
Later, in early January of this year, MOH stuted that, on reflection, it
saw advantages in limiting the competitive procurcment to minority con-
tractors. We cabled AID/W with this ncws and asked for a complete list

of such contractors (Nairobi 536 of 1/9/80). This cable was never answerced
by AID/W, despite follow-ups. Had it beea, the contract could have been
bid compctitively amons qualificd minority contractors and, presumably,

no problem would have arisen. .

Second, it scems worth quoting from the DAA/AFR letter of 1/10/80, an
important document in our view. This letter states the Burcau lcadership's
"personal concern and that of the Administrator regarding the maximum
utilization of U.S. minority health institutions in our development acti-
vities in Africa." The letter goes on to "stronply urpe" Missions to

"take full advantape of these resources' (i.c., the institutions receiving
Scction 122 ¢ prants) and supgests that Hissions "might wish Lo communicate
dircctly” with such minority institutions. The attachment to the letter
identifies scveral such institutions, of which Drew, according to the
description in that attachment, is the only onc qualified in the health
plarning and information catcgory. Wc took tnis letter, rceasonably we
belicve, as being a sipnificant reiteration of an important Apency and
Bureau policy. The letter certainly encouraged us to be as supportive as
+possible (within AID regulations, of course -- sce below) of the MOH ro-
quest that consideration be given to sole-source contracting with brew.
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KENYA: NON—COHPETITIVE PROCUREMENT WAIVER
FOR CHARLES R. DREW POSTGRADUATE MEDICAL SCHOOL

Allison B. Herrick, Director, USAID/Kenya

Chronolopy and Perspective - September 18, 1980

Third, in March of 1980, given the cumulative facts of (a) ALD/W's non-
responsivencss after many wecks to Nairobi 536, (b) receipt of the DAA/ALR
letter of 1/10/80, and (c) the USAID/MOH desirc to movc toward procuring a
contractor's services, we concluded it was proper to concur in the HOH
request that USAID/MOH look at a proposal from Drew, but only on a non-
committal basis. (See the tcrms of the RFP which make clear that the
proposal is solicited withoui commitment.) As your memo indicates, we

were "on record" with AID/W at this time, via cables, as to how MNOI, vith
USAID concurrence, was procecding with Drew; no A1D/W note of caulion was
sounded. Further, the Regional Legal Advisor's impression notwithstanding,
we werc at this time aware of the necd for AID/W cpproval of any solc—
source scleclion and we did intend at the later and proper time Lo scck
AID/W approval for the selection of Drew, which was as of March hypothetical.
We belicved it prudent first to sec the proposal, on a non-commitial basis,
so that both we and MOH could ecither be satisfied with its quality or regect
it. Once we were satisfied, yet before negotiations commenced, the Mission
sought a waiver for Lhe sole-source sclection of Drew (Nairobi 8940 of
§/14/80) at which time counscl was sought from the RLA. At the same time,
by let.er of 5/16/80, we were on rccord to HOU and Drew of the nced that

we obtain AID/W approval of the sole-sourcce selcecetion of Drew; we @ vised
these parties that any discussions muast be informal and non-commitial since
we could no* guarantee AID/W approval. It was and remains our vicw thatl
the above-cutlined sequential approach (a) rcsponded to AID/W minority
contracting policy as reirforced by the DAA/ALR letter, (L) was in keeping
with Agency regulations relative to sole-source procurcment, (¢) was based
on prompt and prudent acticn by the Mission at each stape, and (d) kept up
momentum toward projcct implementation. ’

Fourth, the judgments contained in your mcno notwithstanding, we belicve
we advanced sound justification in Nairobi 8948 for sole-source selection
of Drew. Given Agency policy as rcinforced by the DAA/AFR letter, it
scemel to us then (and still does now) entirely defensible for USAID o
support ¢ GOK request Lo sclect a rpredominantly qualified" contraclor
amonp minority contractors. We believe that for the Apency to have re-
jected such a request would not have been in "the best interest of the
United States™ as that phrase can be fairly interpreted.  The Regional
Legal Advisor did not question this conclusion and cleared Najrobi 8940
without qualification. Ambassador Leielle also supported our conclusions
in this repard; sece Nairobi 10881 of 6/13/80 (parapgraph four).
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KENYA: NON-COMPETITIVE PROCUREMENT WAIVER
FOR CHARLES R. DREW POSTGRADUATE MEDICAL SCHOOL

Allison B. Herrick, Director, USAID/Kenya

Chronolopy and Perspective — September 18, 1980

Fifth, had AID/W rcsponded promptly to Nairobi 8940 in a ncpative or cven
a cautionary vein, the informal Drew/HOH nepotiations could have been
discouraged. (USAID of course lacks the authority to compel a private
U.S. contractor to discontinue informal or other ncpoliations with a
sovercipn povernment.) Instead, telephone reports frem AID/W were all

to encouraging effcct, at least for the first few weclks following dispatch
of Nairobi 8940. It was only in mid-Junc, after complction of informal
MOH/Drew nepotiations, that difficulties in the AID/W clcarance/approval
process werce reported to us, again by telephone only. HNo interin puidance
teleprams were received.  State 173181 of 7/1/80 approvinp, the Drew
selection was AID's only formal communication to us.

We request that the chronolopy and perspective outlined abow be incor-
porated into your report, as an attachment thereto if you prerer.,
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