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EXECUTIVE SUMMARY 

As an i n t e g r a l  p a r t  of  t h e  r ev i ew  process,  t h e  I n t e r n a l  
Revenue S e r v i c e  Federa l  Agency Employment Tax Review Team 
t r a v e l e d  t o  Guatemala, Barbados, and C a i r o  t o  rev iew Un i t ed  
S t a t e s  Agency f o r  I n t e r n a t i o n a l  Development (USAID) 
employment t a x  p r a c t i c e s  a t  these t h r e e  m iss ions .  These 
s i t e s  were s e l e c t e d  based on i n p u t  f rom USAID management, 
s i z e  o f  m i s s i o n  and geographic c o n s i d e r a t i o n s ,  and t h e  
deemed n e c e s s i t y  t o  o b t a i n  r e p r e s e n t a t i o n  o f  U S A I D  
o p e r a t i o n s  wor ldwide.  For example, C a i r o  was s e l e c t e d  f o r  - 
review because i t  i s  t h e  l a r g e s t  USAID m iss i on  i n  t h e  wor ld  
and t hus  would p r o v i d e  a  v a r i e t y  of  s i t u a t i o n s  t o  rev iew.  
U S A I D  has 68 d i f f e r e n t  m i s s i o n s / o f f i c e s  th roughou t  t h e  wor ld  
w i t h  t o t a l  wor ldwide s t a f f i n g  exceeding 12,000 employees 
w i t h  an a p p r o p r i a t e d  budget o f  $ 5 . 8  b i l l i o n  

P r i o r  t o  ana l yz i ng  t h e  employment t a x  p r a c t i c e s  a t  
these  m i ss i ons ,  t h e  I R S  team reviewed USAID headquar ters  
o p e r a t i o n s  and met w i t h  USAID o f f i c i a l s  i n  Washington, D . C .  
S p e c i f i c a l l y ,  t h e  rev iew team looked a t :  p rocedura l  
memoranda, d i r e c t i v e s  and guidance p rov i ded  by headquar ters  
t o  a l l  t h e  m i s s i o n  o f f i c e s  overseas r e l a t i n g  t o  c o n t r a c t  
p rocedures ;  h i r i n g  p r a c t i c e s ;  i n f o r m a t i o n  r e p o r t i n g ;  and, 
empl oyment t a x  compl i ance. * 

The r e v i e w ' s  purpose was t o  assess compl iance,  t o  
discuss- a l l  areas o f  IRS concern w i t h  t h e  p a r t i c u l a r  
m i s s i o n / o f f i c e  be ing  rev iewed,  and t o  recommend a c t i o n ( s )  
f o r  improved agency compl iance w i t h  I n t e r n a l  Revenue Serv i ce  
laws and r e g u l a t i o n s .  O f  equal  importance,  t h e  I R S  team 
p rov i ded  ass i s t ance  and educa t i on  a t  t h e  rev iewed s i t e s  and 
a l s o  i d e n t i f i e d  agency needs where a d d i t i o n a l  ass i s t ance  t o  
U S A I D  personne l  and managers i n  t h e  a rea  o f  employment taxes 
i s  necessary.  

The key areas o f  concern i d e n t i f i e d  and addressed i n  
t h i s  r e p o r t  i n c l u d e :  

1 )  i n c o n s i s t e n t  and inadequate c o n s i d e r a t i o n  g i ven  
when de te rm in i ng  t h e  c l a s s i f i c a t i o n  of  a  worker 
as an employee o r  independent c o n t r a c t o r ;  

2 )  m i s c l a s s i f i c a t i o n  o f  c e r t a i n  c o n t r a c t o r s  as 
independent  c o n t r a c t o r s  r a t h e r  than  as 
government employees; 

3 )  l e s s  t han  t o t a l  compl iance i n  i s s u i n g  and f i l i n g  
i n f o r m a t i o n  r e t u r n s ;  
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4 )  de l i nquen t  r e p o r t i n g  and pay ing o f  employment 
taxes;  and, 

5 )  f o r e i g n  earned income exc lus ion  abuse by USAID 
employees. 

Upon ana lyz ing  va r i ous  i n d i v i d u a l  non-personal se rv i ce  
and personal  s e r v i c e  c o n t r a c t s  en te red  i n t o  f o r  se rv i ces  and 
app l y i ng  t h e  common law f a c t o r s  u t i l i z e d  by t he  I R S ,  t he  
team determined t h a t  USAID c o n t r a c t i n g  personnel are  
r e l y i n g  on i n t e r n a l  c o n t r a c t i n g  r e g u l a t i o n s ,  i . e . ,  A I D A R ,  
t h a t  p rov ide  i n s u f f i c i e n t  o r  inadequate guidance w i t h  
regard t o  t h e  employment s t a t u s  o f  workers. When 
e v a l u a t i n g  whether s e r v i c e s  a re  "persona l "  o r  
"nonpersonal , "  U S A I D  c o n t r a c t i n g  personnel a re  n o t  
f o l l o w i n g  the  g u i d e l i n e s  mandated by I R C  3 1 2 1 ( d ) ( 2 )  i n  
making t h i s  de te rmina t ion .  I n  a d d i t i o n ,  t he  team a l s o  
found t h a t  some ca tego r i es  o f  workers, due t o  unc lear  o r  
ambiguous c o n t r a c t  language, were n o t  c e r t a i n  of t h e i r  
employment s t a t u s  w i t h  U S A I D .  

I n  c o n t r a c t i n g  f o r  t he  personal  se rv i ces  o f  some 
workers, U S A I D  has en te red  i n t o  unique arrangements w i t h  
o the r  U . S .  Government agencies c a l l e d  P a r t i c i p a t i n g  Agency 
Serv ice  Agreements (PASA's). A f t e r  a  review o f  a  number o f  
PASA's, i n t e r v i e w s  w i t h  PASA workers and U S A I D  miss ion 
o f f i c i a l s ,  and a  cons ide ra t i on  o f  t he  common law f a c t o r s ,  
i t  i s  t h e  conc lus ion  o f  t h e  I R S  team t h a t  workers i n  t h i s  
category  a re  employees o f  U S A I D  i r r e s p e c t i v e  o f  t h e  fund ing 
process used f o r  p r o v i n g  remunerat ion f o r  t h e i r  se rv i ces .  
The I R S  team i s  reques t i ng  t e c h n i c a l  adv ice from I R S  Chie f  
Counse7's O f f i c e ,  and t h e i r  o p i n i o n  w i l l  be incorpora ted  
i n t o  t h e  f i n a l  I R S  team's recommendation. 

USAID i s  a l s o  making payment t o  c e r t a i n  i n d i v i d u a l s  
p r o v i d i n g  personal  s e r v i c e s  where fund ing  i s  p rov ided  by 
t h e  USG and/or a  f o r e i g n  coun t ry  i n  what i s  c a l l e d  a hos t  
coun t r y  c o n t r a c t  (HCC). The I R S  team found t h a t  U S A I D  does 
n o t  p rov ide  any payment i n fo rma t i on  o r  r e p o r t  t o  t h e  I R S  
w i t h  respec t  t o  HCC's on US n a t i o n a l s  and/or US f i r m s  
per fo rming  se rv i ces  i n  p a r t i c i p a t i n g  c o u n t r i e s  under t h e  
terms o f  t h e  HCC. The I R S  team recognized, however, t h a t  
t h e  HCC i s  an unusual and complex arrangement n o t  
p r e v i o u s l y  cons idered by t h e  I R S .  Therefore, I R S  Ch ie f  
Counsel 's  O f f i c e  i s  be ing asked t o  p rov ide  t echn i ca l  advice 
i n  o rder  t o  c l a r i f y  t h e  employment s t a t u s  o f  i n d i v i d u a l s  
i nvo l ved  i n  HCC's. 
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The team ascer ta ined ,  however, t h a t  when t h e  agency 
c o r r e c t l y  c l a s s i f i e d  t h e  worker as e i t h e r  an employee o r  
independent c o n t r a c t o r ,  t he  agency d i d  n o t  always f u l f i l l  
i t s  requ i rement  t o  c o r r e c t l y  r e p o r t  t h e  remunerat ion p a i d  t o  
t h e  i n d i v i d u a l  worker t o  t he  I R S .  The I R S  team analyzed t h e  
agency's compliance f o r  i n f o r m a t i o n  r e p o r t i n g  on Forms 1099, 
Misce l laneous Income Statement. The team found t h a t  t o t a l  
payments and b e n e f i t s  p rov ided  t o  a  c o n t r a c t o r  were n o t  
be ing adequate7y repo r ted  t o  I R S  on Form 1099-MISC. I n  
a d d i t i o n ,  U S A I D  m iss ions  a re  n o t  a t t emp t i ng  t o  i d e n t i f y  
"green c a r d  h o l d e r s "  f o r  t h e  purposes o f  de te rmin ing  t h e  
proper  t a x  w i t h h o l d i n g  r a t e s .  The I R S  team a l s o  found t h a t  
compensation p a i d  t o  some PSC's has n o t  been repo r ted  by 
U S A I D  as wages t o  t h e  I R S  on Forms W-2. The team has 
concluded f rom i t s  f i n d i n g s  i n  t h i s  area t h a t  perhaps as 
much as $ 7.6 m i l l i o n  i n  FICA taxes and $10.1 m i l l i o n  i n  
income taxes  per  annum have been l o s t  because o f  USAID's 
r e p o r t i n g  f a i l u r e s .  

There were U S A I D  employees and PASA c o n t r a c t o r s  a t  some 
o f  t h e  m iss ions  v i s i t e d  c l a i m i n g  t h e  Fore ign  Earned Income 
Exc lus ion .  The I R S  (A/C - I n t e r n a t i o n a l )  has i n i t i a t e d  
examinat ion o f  341 U S A I D  employees and f rom such 
examinat ions completed, i . e . ,  128, $639,000 i n  
a d d i t i o n a l  income taxes  have been assessed. I t  i s  
expected t h a t  t h e  t o t a l  impact  f rom a l l  341 examinat ions 
w i l l  exceed $1.7 m i l l i o n .  These i n d i v i d u a l s  be l i eved ,  i n  
p a r t  due t o  amb igu i t y  i n  t h e i r  pe rcep t i on  o f  t h e i r  
employment s t a t u s ,  t h a t  t hey  were n o t  employees o f  t h e  
Un i t ed  S ta tes  Government and thus  e n t i t l e d  t o  t h e  exc lus ion  
discussed i n  I R C  9 1 1 .  

O f  major  concern t o  t h e  I R S  team was t h e  l ack  o f  agency 
compliance w i t h  regard  t o  r e p o r t i n g ,  depos i t i ng ,  and pay ing 
w i t h h e l d  income and FICA taxes  f o r  i t  employees. A t  every 
m i s s i o n / o f f i c e  v i s i t e d ,  t h e  team found t h a t  Forms 941, 
Employer 's Q u a r t e r l y  Federal Tax Return,  were n o t  be ing  
f i l e d  t i m e l y  o r  n o t  be ing prepared c o r r e c t l y .  I n  a d d i t i o n ,  
each m iss ion  reviewed was n o t  making Federal  Tax Depos i ts  as 
requ i red  by t h e  I R S .  Th i s  was a  major  problem i d e n t i f i e d  a t  
U S A I D  headquar ters  i n  Washington as w e l l .  To demonstrate 
t h e  magnitude o f  t h e  problem, I R S  has a  c u r r e n t  i nven to ry  
o f  c o l l e c t i o n  and de l i nquen t  r e t u r n  i n v e s t i g a t i o n s  f o r  39 
U S A I D  m i s s i o n s / o f f i c e s .  These r e t u r n  i n v e s t i g a t i o n s  i nc l ude  
53 u n f i l e d  employment t a x  r e t u r n s  and unreso lved de l i nquen t  
accounts exceeding $8.9 m i l l i o n .  There were a l s o  e r r o r s  i n  
p repa r i ng  and p rocess ing  Forms W-4 and W-2. The p a t t e r n  
which emerged revea led  t h a t  respons ib le  t echn i c i ans  a re  n o t  
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s u f f i c i e n t l y  cogn izan t  o f  t h e i r  d u t i e s  t o  p r o p e r l y  and 
a c c u r a t e l y  f u l f i l l  employer d u t i e s  f o r  s a t i s f y i n g  I R S  
employment t a x - r e l a t e d  requ i rements .  

Recommendations o f  t h e  I R S  rev iew a r e  b road ly  
summarized as f o l l o w s :  

1 )  W i th  regard  t o  employment s t a t u s  de te rm ina t ions ,  
A I D  A c q u i s i t i o n  Regu la t ions  ( A I D A R )  shou ld  i n c l u d e  a 
d i scuss ion  o f  t h e  twenty  common law f a c t o r s  so t h e  
a p p r o p r i a t e  c o n t r a c t i n g  o f f i c i a l  can use them i n  de te rm in ing  
worker r e l a t i o n s h i p s .  USAID Personal Se rv i ce  Con t rac t  
language needs t o  c l a r i f y  employee s t a t u s  w i t h  regard  t o  
Federal  income t a x  and FICA w i t h h o l d i n g  requirements as w e l l  
as worker e l i g i b i l i t y  f o r  t h e  s e c t i o n  911 exc lus i on .  The 
Con t rac t i ng  O f f i c e r  shou ld  be t h e  p o i n t  o f  de te rm ina t i on  f o r  
worker c l a s s i f i c a t i o n ,  and he/she shou ld  u t i l i z e  these 
common law f a c t o r s  i n  a r r i v i n g  a t  every  worker ' s  employment 
s t a t u s  d e c i s i o n .  When t h e r e  i s  a  ques t i on  as t o  t h e  proper 
de te rm ina t i on  f o r  a  p a r t i c u l a r  ca tegory  o f  worker,  U S A I D  
manuals shou ld  s t i p u l a t e  procedures f o r  secu r i ng  SS-8 
de te rm ina t i ons  f rom I n t e r n a l  Revenue Serv ice  o r  seek ing 
ass i s t ance  from. t h e  a p p r o p r i a t e  Revenue Serv ice  
Represen ta t i ve  s e r v i n g  a  p a r t i c u l a r  m i ss i on .  p 

2 )  Procedures f o r  comple t ing ,  i s s u i n g ,  and f i l i n g  o f  
i n f o rma t i on  r e t u r n s  ( i . e . ,  Forms 1099, Forms W-2) shou ld  be 
enhanced and personnel  c o n t i n u a l l y  t r a i n e d  t o  f u l f i l l  
a c c u r a t e l y  t h e  I R S  r e p o r t i n g  requ i rements .  A s t r onge r  
degree o f  i n t e r n a l  c o n t r o l  shou ld  be developed t o  mon i to r  
compliance by f i e l d  a c t i v i t i e s  f o r  accura te ,  t i m e l y  
i n f o r m a t i o n  r e p o r t i n g .  Forms 1099 shou ld  be compared w i t h  
a p p r o p r i a t e  c o n t r a c t s  and t o  pay d a t a  t o  i n s u r e  t h a t  they 
a c c u r a t e l y  r e c o r d  a l l  remunerat ion  p a i d  t o  payee /con t rac to r .  
Forms W-2 shou ld  be rev iewed t o  i nsu re  t h a t  proper  amounts 
o f  taxes  a r e  w i t h h e l d .  USAID headquar ters  i n t e r n a l  
d i r e c t i v e s  and manual g u i d e l i n e s  shou ld  be reviewed and 
r e v i s e d  a c c o r d i n g l y  t o  i n s u r e  t h a t  they  adequately d e t a i l  
t h e  c o r r e c t  procedures necessary f o r  i n f o r m a t i o n  r e p o r t i n g  
w i t h  r ega rd  t o  employment taxes .  Fur thermore,  c o n t r o l s  
shou ld  be e s t a b l i s h e d  and m o n i t o r i n g  procedures i n s t i t u t e d  
t o  i n s u r e  t h a t  these  g u i d e l i n e s  a r e  a v a i l a b l e  t o  and 
f o l l o w e d  by t h e  a p p r o p r i a t e  m i ss i on  t e c h n i c i a n s  overseas and 
i n  U S A I D  headquar ters .  

3 )  USAID's w r i t t e n  procedures f o r  p r e p a r a t i o n  and 
f i l i n g  o f  Forms 941, Employer 's  Q u a r t e r l y  Federal  Tax 
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Return ,  shou ld  c o n t r o l  and enhance performance of overseas 
t e c h n i c a l  personnel  as w e l l  as s t r e s s  awareness of t h e  
importance f o r  accura te  r e p o r t i n g  and p r e p a r a t i o n  of these 
t a x  r e t u r n s  and t h e  requirement f o r  t i m e l y  f i l i n g .  I n  
a d d i t i o n ,  U S A I D  g u i d e l i n e s  f o r  t h e  proper  d e p o s i t i n g  o f  
w i t hhe ld  Federal  income and FICA taxes  need t o  be adhered 
t o ,  and U S A I D  shou ld  develop a c o n t r o l  system t o  mon i to r  
f i e l d  m iss ions '  compliance w i t h  I R S  f i l i n g  and d e p o s i t  
requ i  rements. 
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ABSTRACT 

T h i s  r e p o r t  p r o v i d e s  guidance and comments on USAID's 
compl iance w i t h  r e s p e c t  t o :  d e t e r m i n i n g  employment s t a t u s  
o f  workers ;  comply ing  w i t h  i n f o r m a t i o n a l  r e p o r t i n g ;  and, 
a s c e r t a i n i n g  i f  p o s s i b l e  abuse o f  t h e  f o r e i g n  earned income 
e x c l u s i o n  e x i s t s .  The r e p o r t  d i scusses  s p e c i f i c  f i n d i n g s  o f  
noncompl iance w i t h i n  U S A I D  headquar te rs  and a t  c e r t a i n  
overseas  p o s t s  d e t e c t e d  by t h e  IRS r e v i e w  team. 
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AUTHORITY 

This employment tax review of a sample of Federal 
agencies was done to develop information to be used in 
providing government sector guidance. A basis for such an 
effort or review is found in a May 15, 1985 memorandum 
signed by then-President Reagan who directed the SSA and IRS 
to provide guidance to departments and agencies concerning 
Social Security coverage and Social Security taxation for 
Federal personnel . 

The IRS review was initiated by memorandum on July 22, 
1988 from the IRS Commissioner to high-level agency 
officials; and, its review was conducted in coordination 
with designated financial and/or Inspector General personnel 
from the sampled agencies. IRS personnel from A/C 
Examination, A/C Collection, and A/C International were 
utilized to conduct the review. Results were to be shared 
with reviewed agencies and findings and recommendations 
subsequently generalized for use by all agencies. 
A premise of the review was to discover operating situations 
about which procedural guidance was warranted. Such guidance 
could be utilized in considering revision to agency 
directives and/or fiscal reporting manuals. M 
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REVIEW GUIDELINES 

The IRS conducted t h i s  rev iew s u b j e c t  t o  c e r t a i n  broad 
g u i d e l i n e s .  These g u i d , e l i n e s  o r  p o l i c i e s  a r e  as f o l l o w s :  

1. Agencies found t o  be e r r o n e o u s l y  c l a s s i f y i n g  
employees as independent  c o n t r a c t o r s  w i l l  be adv ised  o f  
t he  I R S  p o s i t i o n  and requested t o  adopt c o n s i s t e n t ,  
s u b s t a n t i a t e d  p o s i t i o n s  f o r  years  f o r w a r d .  No p r i o r  
year  ad jus tmen ts  w i l l  be proposed f o r  t h e  agency. 

2 .  Agencies making s u b s t a n t i a t e d  d e t e r m i n a t i o n s  
concern ing  workers  p r o v i d i n g  s e r v i c e s  t h r o u g h  an 
independent  c o n f r a c t o r  arrangement w i l l  be rev iewed t o  
assure  c o r r e c t  and complete i n f o r m a t i o n  r e p o r t i n g .  Where 
such r e p o r t i n g  i s  i ncomp le te ,  p r i o r  year  documents w i l l  
be secured.  P e n a l t i e s  would n o t  be assessed a g a i n s t  
t h e  agency. 

3. I n  i n s t a n c e s  where agencies a r e  c l a s s i f y i n g  
workers  as employees f o r  employment t a x  purposes [ b u t  
may o r  may n o t  be do ing  so f o r  FICA],  employee t a x  
r e t u r n s  w i l l  be checked t o  de termine i f  t h e  agency 's  
employees have e r r o n e o u s l y  c la imed  t h e  s e c t i o n  911 
e x c l u s i o n .  P r i o r  year  ad jus tments  w i l l  be made t o  t h e  
employee's i n d i v i d u a l  income t a x  r e t u r n ( s )  where t h e  
f o r e i g n  earned income e x c l u s i o n  under I R C  s e c t i o n  911 
was e r r o n e o u s l y  c la imed .  
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METHODOLOGY OF REVIEW 

The agency r e v i e w s  were, i n  g e n e r a l ,  conducted as  f o l l o w s  by 
t h e  r e v i e w  team. 

1 .  An open ing  meet ing  w i t h  h i g h - l e v e l  o f f i c i a l s  i n  USAID 
was h e l d  t o  s e t  up t h e  s t r u c t u r e  and c o n d i t i o n s  o f  t h e  
r e v i e w .  

2 .  Fo l low-up meet ings  were h e l d  w i t h  m i d - l e v e l  USAID 
o f f i c i a l s  t o  d i s c u s s  i n i t i a l  team requ i remen ts .  

3 .  Review team p a r t i c i p a n t s  h e l d  meet ings  w i t h  USAID 
headquar te rs  t e c h n i c a l  personne l  t o  l e a r n  about :  

a. o r g a n i  z a t i o n a l  s t r u c t u r e ;  
b. a c c o u n t i n g  systems; 
c .  p o l i c i e s ,  p r a c t i c e s  and procedures  wh ich  address 

p e r s o n a l  s e r v i c e  c o n t r a c t s ;  and, 
d .  r e c e n t  I n t e r n a l  A u d i t / I n s p e c t o r  General  r e p o r t s  o r  

f i n d i n g s  d e a l i n g  w i t h  employment t a x  i s s u e s  o r  
employee c l a s s i f i c a t i o n .  

Note:  T h i s  was a  p r e c o n t a c t  a n a l y s i s ,  i . e . ,  a  s t u d y  of  USAID 
headquar te rs  i n f o r m a t i o n  f o r  t h e  purpose o f  i d e n t i f y i n g  agency 
p o l i c y  and gu idance r e l a t i v e  t o  t h e  i s s u e s .  I t  i n c l u d e d  a  rev iew  
o f  a l l  r e l a t e d  d i r e c t i v e s ,  manuals,  r e g u l a t i o n s ,  e t c . ,  i n d i c a t e d  
by USAID headquar te rs  as used by o p e r a t i n g  personne l  o f  t h e  
agency. Such r e v i e w  supplemented t h e  i n i t i a l  examina t i on  p l a n  
e f f o r t .  T h i s  e x a m i n a t i o n  p l a n  c o n s i s t e d  o f  and i d e n t i f i e d  t h e  
procedures  necessary t o  e v a l u a t e  a reas ,  i . e . ,  i s s u e s ,  f o r  
noncompl iance i n  e i t h e r  d i r e c t i o n  o r  a p p l i c a t i o n .  

4 .  O n - s i t e  rev iews  o f  3 agency overseas p o s t s .  

5 .  P r e p a r a t i o n  o f  a  r e v i e w  r e p o r t  and c l o s e o u t  w i t h  U S A I D  
o f f i c i a l s  
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BACKGROUND - I R S  Involvement 

As p a r t  o f  i t s  compliance program, A / C  I n t e r n a t i o n a l  of the  
I R S  has been work ing t o  i d e n t i f y  i n  a  sys temat i c  way persons who 
a re  i n a p p r o p r i a t e l y  c l a i m i n g  t he  f o r e i g n  earned income exc lus ion .  
Sec t i on  911 o f  t h e  I n t e r n a l  Revenue Code (IRC) a l l ows  i n d i v i d u a l  
taxpayers  t o  exc lude annua l l y  f rom taxab le  income up t o  $70,000, 
s u b j e c t  t o  meet ing c e r t a i n  q u a l i f y i n g  c o n d i t i o n s .  However, 
amounts " p a i d  by t h e  Un i t ed  S ta tes  o r  an agency t he reo f  t o  an 
employee of  t h e  U n i t e d  S t a t e s  o r  an agency t h e r e o f "  do n o t  q u a l i f y  
as f o r e i g n  earned income. 

Working w i t h  Federal  agencies and personnel  abroad, A / C  
I n t e r n a t i o n a l  began t o  make examinat ion con tac t s  w i t h  employees 
c l a i m i n g  t h e  e x c l u s i o n  o f  U.S.  government income i n  ins tances  
where t h e  employment s t a t u s  o f  t h e  workers was c l e a r .  

Under i t s  Employment Tax Examinat ion Program, t he  A s s i s t a n t  
Commissioner C o l l e c t i o n  o f  I R S  uncovered s i t u a t i o n s  where c e r t a i n  
Federal sgencies were t r e a t i n g  employees as independent 
c o n t r a c t o r s  w h i l e  o t h e r  agencies were t r e a t i n g  t h e i r  workers as 
employees bu t  f a i l i n g  t o  w i t h h o l d  income t a x .  

I n  a d d i t i o n ,  a  memorandum dated May 15, 1985 f rom the  
P res iden t  d i r e c t e d  t h e  I n t e r n a l  Revenue Se rv i ce  and t h e  Soc ia l  
S e c u r i t y  A d m i n i s t r a t i o n  t o  p rov ide  guidance t o  f e d e r a l  agencies 
concern ing Soc ia l  S e c u r i t y  coverage and t a x a t i o n  o f  f e d e r a l  
personnel .  .. 

Sec t i on  3 1 2 2  o f  t h e  I n t e r n a l  Revenue Code a l l ows  t h e  head o f  
a  f e d e r a l  agency o r  such agents as t h e  head may des ignate  t o  make 
t h e  de te rm ina t i on  whether s e r v i c e s  performed by an employee o f  
t h a t  agency c o n s t i t u t e  "employment" and whether remunerat ion f o r  
such s e r v i c e s  c o n s t i t u t e  "wages" f o r  FICA purposes. Bu t ,  t h i s  
a p p l i e s  o n l y  f o r  FICA purposes. An agency head cannot under 
s e c t i o n  3122 c r e a t e  an employment s t a t u s  t h a t  d i d  n o t  o therw ise  
e x i s t .  The worker i s  s t i l l  t o  be an employee f o r  income t a x  
w i t h h o l d i n g  purposes regard less  o f  any agency de te rm ina t i on  f o r  
FICA purposes. However, a  p r o v i s i o n  o f  Sec t i on  8015 o f  t h e  
Technica l  and Misce l laneous  Revenue Ac t  of 1988 c l a r i f i e s  t h a t  the 
S e c r e t a r i e s  o f  HHS and Treasury,  n o t  t h e  heads o f  any o t h e r  
f e d e r a l  agencies,  have t h e  a u t h o r i t y  t o  make t h e  f i n a l  
de te rm ina t i on  as t o  whether an i n d i v i d u a l ' s  s e r v i c e  c o n s t i t u t e s  
s o c i a l  s e c u r i t y  covered employment. Sec t i on  3306(c ) (6 )  o f  t h e  
I n t e r n a l  Revenue Code excepts f rom the  d e f i n i t i o n  o f  employment 
f o r  FUTA purposes s e r v i c e s  performed i n  the  employ o f  t h e  USG o r  
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an i n s t r u m e n t a l i t y  o f  t h e  US .  I r r e s p e c t i v e  o f  a n y  d e t e r m i n a t i o n s  
w i t h  r e s p e c t  t o  F I C A ,  t h e  w o r k e r  i s  s t i l l  a c o m m o n  l a w  e m p l o y e e  
f o r  a l l  o t h e r  purposes o f  t h e  I n t e r n a l  R e v e n u e  C o d e .  
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BACKGROUND - Overview o f  U S A I D  M iss ion  

The Agency f o r  I n t e r n a t i o n a l  Development [ he rea f t e r  r e fe r red  
t o  as t h e  "agency"]  c a r r i e s  o u t  economic ass is tance  programs 
designed t o  h e l p  t h e  people i n  deve lop ing c o u n t r i e s .  The agency 
d i r e c t s  U . S .  f o r e i g n  and economic ope ra t i ons  i n  more than 65 
c o u n t r i e s .  The Fore ign  Ass is tance Ac t  (FAA) o f  1961, as amended, 
[ 2 2  U . S . C .  21511 au tho r i zes  U S A I D  t o  adm in i s te r  on a  b i l a t e r a l  
bas i s  two k i n d s  o f  f o r e i g n  ass is tance :  ( 1 )  development ass is tance  
and ( 2 )  economic suppor t  fund ing .  Wi th  t he  coopera t ion  o f  t he  
Departments o f  A g r i c u l t u r e  and S ta te ,  U S A I D  c a r r i e s  o u t  t h e  
p r o v i s i o n s  of t h e  A g r i c u l t u r a l  Trade Development and Ass is tance 
Act  of 1954. I n  o t h e r  words, USAID's main o b j e c t i v e  i s  t o  he lp  
deve lop ing c o u n t r i e s  t o  h e l p  themselves. 

USAID's o r g a n i z a t i o n a l  s t r u c t u r e  c o n s i s t s  o f  t he  O f f i c e  o f  
the  A d m i n i s t r a t o r  and va r i ous  bureaus and o f f i c e s  which a s s i s t  t he  
Admin i s t r a to r  i n  managing t h e  agency. Geographic bureaus i n  
Washington oversee t h e  development and implementat ion o f  programs; 
and, U S A I D  M iss ions  have f i e l d  r e s p o n s i b i l i t y  f o r  t he  programs i f i  

r e c i p i e n t  c o u n t r i e s .  Agency-wide r e s p o n s i b i l i t y  f o r  t h e  account ing 
and budget ing a c t i v i t i e s  of U S A I D  r es ides  i n  t h e  O f f i c e  o f  
F i  nanci a1 Mairagement. 

For t h e  FY 1988 b i l a t e r a l  economic ass is tance  programs, U S R I D  
requested an a p p r o p r i a t i o n  i n  excess o f  $5.8 b i l l i o n .  Th i s  request  
inc luded  f und ing  f o r  Development Ass is tance (DA) and t h e  Economic 
Support Fund (ESF). 

FY 1988 
FY 1986 FY 1987 A p p r o p r i a t i o n  
Actua l  Appropr ia ted Request ------------ ------------ ------------ ------------ ----..------- ------------ 

$5,827,286,000 $5,666,083,000 $5,809,259,000 

Each U S A I D  M iss ion  i s  r espons ib l e  f o r  ensur ing  t h a t  a l l  U . S .  
personnel  and f o r e i g n  n a t i o n a l  employees o f  t h e  agency a r e  
p r o p e r l y  p a i d  i n  f u l l  and i n  a  t i m e l y  manner. M iss ions  a r e  
requ i red  t o  e x e r c i s e  proper  c o n t r o l  of t ime  and at tendance and 
make b iweek ly  p a y r o l l  r e p o r t s  t o  U S A I D  o f f i c e  i n  Washington, DC 
(AID/W). A t  t h e  end o f  1988, t h e  au tho r i zed  s t a f f i n g  f o r  U S A I D  
t o t a l l e d  12,266 throughout  t h e  wor ld ;  and, t h e r e  were some 68 
U S A I D  o f f i c e s .  
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Worldwide 
USAID Staffing [ 1 2 / 3 1 / 8 8 ]  ........................................................... 

United States Overseas 
Direct Hi re 

US Nationals 
Foreign Nationals 

N o n - D i  rect H i  re 
US Nationals 
Foreign Nationals 

Total Staffing 

Mission Controllers are to utilize a system that entails the 
establishment of individual pay cards to record all entitlements 
and changes in pay status. Payments to foreign nationals by the 
Mission are always made in local currency. Mission Controllers 
are also in charge of non-taxable allowances of all mission 
employees. 
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I s sues  f o r  t h e  Review Team 

The purpose o f  t h e  rev iew was t o  p r o v i d e  reasonab le  
assurance t h a t  workers i n  t h e  Federa l  s e c t o r  have an employment 
s t a t u s  which p a r a l l e l s  t h e  p r i v a t e  s e c t o r .  To a r r i v e  a t  such an 
assurance, rev iew team p a r t i c i p a n t s  secured evidence t o  determine 
t h e  p r o p r i e t y  o f  conc l us i ons  reached rega rd i ng  t h e  f o l l o w i n g  
i ssues  o r  ques t i ons .  

I .  Whether employment s t a t u s  de te rm ina t i ons  a re  be ing  
made i n  a  manner t h a t  i s  ques t i onab le ,  unsubs tan t i a t ed ,  o r  
i n c o n s i s t e n t  w i t h  t h e  I n t e r n a l  Revenue Code as i t  r e l a t e s  t o  
s o c i a l  s e c u r i t y  t axes ,  w i t h h o l d i n g  f o r  income t a x  purposes, o r  
p roper  wage o r  income i n f o r m a t i o n  r e p o r t i n g  r ega rd l ess  o f  t h e  
" f u n d i n g "  arrangements u t i l i z e d  by t h e  agency. 

11. Whether agency de te rm ina t i ons  r ega rd i ng  employment 
s t a t u s ,  i . e . ,  employee o r  independent c o n t r a c t o r  r e l a t i o n s h i p ,  
a r e  c o n s i s t e n t  w i t h  t h e  common law f a c t o r s  o r  r u l e s  a p p l i c a b l e  
i n  de te rm in i ng  employer-employee r e l a t i o n s h i p .  

111. Whether Federa l  agency de te rm ina t i ons  r ega rd i ng  
employment s t a t u s  have a f f e c t e d  t h e  e l i g i b i l i t y  o f  workers f o r  
t a x  b e n e f i t s  a v a i l a b l e  t o  bona f i d e  independent c o n t r a c t o r s ,  
e . g . ,  S e c t i o n  911, Exc l us i on  o f  Fo re i gn  Earned Income. 

I V .  Whether Federa l  agencies t r e a t  a  worker as an 
independent c o n t r a c t o r  and/or e n t e r  i n t o  an agreement w i t h  a  
s h e l l  c o r p o r a t i o n  e s t a b l i s h e d  by a  worker t o  f u l f i l l  s p e c i f i e d  
d u t i e s  o f  t h e  worker .  

V .  Whether Federa l  agencies i n c o n s i s t e n t l y  c l a s s i f y  
workers i n  .comparable p o s i t i o n s  r e s u l t i n g  i n  d i f f e r i n g  
t r ea tmen t  w i t h  r espec t  t o  FICA w i t h h o l d i n g ,  income t a x  
w i t h h o l d i n g  and/or  i n f o r m a t i o n  r e p o r t i n g .  

V I .  Whether Federa l  agencies a r e  t r e s t i n g  t h e i r  workers 
as employees b u t  a r e  f a i l i n g  t o  w i t h h o l d  income t a x .  

V I I .  Whether Federa l  agencies p r o p e r l y  determine workers 
excepted f rom FICA t a x a t i o n  under s e c t i o n  3122; and, even where 
so excepfed t h e  workers  a r e  s t i l l  employees f o r  income t a x  
w i t h h o l d i n g  purposes and f o r  a l l  o t h e r  purposes o f  t h e  I R C  
( i n c l u d i n g  I R C  s e c t i o n  911) ,  b u t  t h e  agency has f a i l e d  t o  
cons ide r  such workers as employees. 
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V I I I .  Whether agency o r  emp loyer /con t rac to r  de te rmina t ions  
rega rd ing  employment s t a t u s  have, f o r  overseas workers,  been 
made t o  a f f e c t  worker e n t i t l e m e n t  t o  t h e  Fore ign Earned Income 
Exc lus ion .  

I X .  Whether Federal  agencies have s u f f i c i e n t ,  s p e c i f i c  
guidance f rom t h e  I R S  i n  t h e  area o f  employment s t a t u s  t o  
a s s i s t  i n  de te rm ina t i ons  o f  employment s t a t u s  and employment 
t a x  r e s p o n s i b i l i t y ,  e .g . ,  r e t u r n  f i l i n g  and t a x  depos i t  
requirements,  e t c .  

X .  Whether t h e  agency i s  p r o v i d i n g  s u f f i c i e n t  
i n f o r m a t i o n  and m o n i t o r i n g  t h e  p r e p a r a t i o n  o f  t h e  documents 
r e l a t i n g  t o  p a y r o l l  w i t h h o l d i n g  so as t o  i nsu re  c o r r e c t  and 
t i m e l y  adherence t o  f i l i n g  and d e p o s i t  requirements s e t  f o r t h  
by t h e  I n t e r n a l  Revenue Serv ice .  

[NOTE TO I S S U E  I V :  P r i o r  t o  rev iew o f  U S A I D ,  i t  was a l l e g e d  f rom 
va r i ous  sources t h a t  a  c i r cumvent ion  o f  Federal  employment t a x  laws 
may be o c c u r r i n g  by t h e  use o f  corporat ions--sometimes r e f e r r e d  t o  
as "body shops."  Such "body shops" b i d / s o l i c i t  f o r  and a r e  awarded 
employment c o n t r a c t s  b u t  then  may n o t  f o l l o w  usual  i n f o r m a t i o n  
r e p o r t i n g  and w i t h h o l d i n g  requ i rements  s p e c i f i e d  by t h e  I n t e r n a l  
Revenue Code. I t  has been observed t h a t  some co rpo ra t i ons  b i d  on 
a17 c o n t r a c t  work o f f e r e d  by U S A I D  and t h a t  these co rpo ra t i ons  b i d  
on c o n t r a c t s -  comple te ly  o u t  o f  t h e i r  area o f  e x p e r t i s e .  A l i s t  o f  
body shops t h a t  c o n s i s t e n t l y  make such b i d s  has been ob ta ined .  A 
sample of these f i r m s  w i l l  be quer ied  t o  a s c e r t a i n :  ( 1 )  i f  
"body shop" e n t i t i e s  e x i s t  and a r e  be ing used t o  c i rcumvent  any 
employment t a x  r e s p o n s i b i l i t i e s  o f  USAID; ( 2 )  whether co rpora te  
employees a r e  r e c e i v i n g  W-2's o r  1099's; and, ( 3 )  whether t he  
employees have repo r ted  t h e  income earned through t he  co rpo ra t i on .  
As of  t h e  da te  t h e  d r a f t  r e p o r t  was issued t o  U S A I D ,  i n s u f f i c i e n t  
i n fo rma t i on  had been developed t o  p resen t  any f i n d i n g s  p e r t i n e n t  t o  
t h i s  i ssue ,  b u t  i f  a v a i l a b l e  f o r  t h e  f i n a l  r e p o r t ,  such i n f o r m a t i o n  
w i l l  be i nc l uded  i n  t h e  agency's f i n a l  r e p o r t ] .  
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I. Employment S t a t u s  [Employee vs.  Independent  C o n t r a c t o r ]  

A .  T o p i c  Background 

EMPLOYEE DEFINED 

The t e r m  "employee" means any i n d i v i d u a l  who, under t h e  
u s u a l  common law r u l e s  a p p l i c a b l e  i n  d e t e r m i n i n g  t h e  
employer-employee r e l a t i o n s h i p  has t h e  s t a t u s  o f  employee. 

A worker  i s  an employee under t h e  usua l  common law r u l e s  i f  
t h e  r e l a t i o n s h i p  between h im and t h e  person f o r  whom he pe r f c rms  
s e r v i c e s  i s  t h e  l e g a l  r e l a t i o n s h i p  o f  employer and employee. 
G e n e r a l l y  such r e l a t i o n s h i p  e x i s t s  when t h e  person f o r  whom 
s e r v i c e s  a r e  pe r fo rmed  has t h e  r i g h t  t o  d i r e c t  and c o n t r o l  t h e  
person who p e r f o r m s  t h e  s e r v i c e s ,  n o t  o n l y  as t o  t h e  r e s u l t  t o  be 
accompl ished by t h e  work b u t  a l s o  as t o  t h e  d e t a i l s  and means by 
wh ich  t h e  r e s u l t  i s  accompl ished.  Tha t  i s ,  an employee i s  s u b j e c t  
t o  t h e  w i l l  and c o n t r o l  o f  t h e  employer n o t  o n l y  as t o  what s h a l l  
be done b u t  how i t  s h a l l  be done. I n  t h i s  c o n n e c t i o n ,  i t  i s  n o t  
necessary t h a t  t h e  employer a c t u a l l y  d i r e c t  o r  c o n t r o l  t h e  manner 
i n  wh ich  t h e  s e r v i c e s  a r e  per fo rmed;  i t  i s  s u f f i c i e n t  i f  he has 
t h e  r i g h t  t o  do so .  The r i g h t  t o  d i s c h a r g e  i s  a l s o  an i m p o r t a n t  
f a c t o r  i n d i c a t i n g  t h a t  t h e  person possess ing  t h a t  r i g h t  i s  an 
employer .  

Other  f a c t o r s  c h a r a c t e r i s t i c  o f  an employer ,  b u t  n o t  
n e c e s s a r i l y  p r e s e n t  i n  e v e r y  case,  a r e  t h e  f u r n i s h i n g  o f  t o o l s  and 
t h e  f u r n i s h i n g  o f  a  p l a c e  t o  work,  t o  t h e  i n d i v i d u a l  who per fo rms 
t h e  s e r v i c e s .  I n  g e n e r a l ,  i f  an i n d i v i d u a l  i s  s u b j e c t  t o  t h e  
c o n t r o l  o r  d i r e c t i o n  o f  ano the r  mere l y  as t o  t h e  r e s u l t  t o  be 
accompl ished by t h e  work and n o t  as t o  t h e  means and methods f o r  
a c c o m p l i s h i n g  t h e  r e s u l t ,  he i s  an independent  c o n t r a c t o r .  An 
i n d i v i d u a l  p e r f o r m i n g  s e r v i c e s  as an independent  c o n t r a c t o r  i s  n o t  
as t o  such s e r v i c e s  an employee under  t h e  usua l  common law r u l e s .  
Whether t h e  r e l a t i o n s h i p  o f  employer and employee e x i s t s  under t h e  
usua l  common law r u l e s  w i l l  i n  d o u b t f u l  cases be de termined upon 
an e x a m i n a t i o n  o f  t h e  p a r t i c u l a r  f a c t s  o f  each case. 

" I f  t h e  r e l a t i o n s h i p  o f  employer and employee e x i s t s ,  t h e  
d e s i g n a t i o n  o r  d e s c r i p t i o n  o f  t h e  r e l a t i o n s h i p  by t h e  p a r t i e s  
as a n y t h i n g  o t h e r  t h a n  t h a t  of  employer and employee i s  
i m m a t e r i a l .  Thus; i f  such r e l a t i o n s h i p  e x i s t s ,  i t  i s  o f  no 
consequence t h a t  t h e  employee i s  des igna ted  as a  p a r t n e r ,  
agen t ,  independent  c o n t r a c t o r ,  o r  t h e  l i k e . "  (Employment Tax 
R e g u l a t i o n s  S e c t i o n  31 .3121(d) -1)  
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20 COMMON LAW FACTORS 

L i s t e d  below a re  t h e  twenty  common law f a c t o r s  t h a t  have 
been developed f o r  use i n  t h e  de te rm ina t i on  o f  t h e  employer/ 
employee r e l a t i o n s h i p  as r e q u i r e d  by I R C  s e c t i o n  3121 (d ) (2 ) .  
A l l  f a c t o r s  a r e  n o t  always p resen t  i n  every  case, and t h e  
degree o f  importance o f  each f a c t o r  may va ry  depending on t he  
occupa t ion  and t h e  reason f o r  i t s  ex i s t ence .  These f a c t o r s  
were pub l i shed  by t h e  I R S  i n  Rev. Ru l .  87-41, 1967-1, C . B .  296. 

1. INSTRUCTIONS: A worker who i s  r e q u i r e d  t o  comply w i t h  
o t h e r  persons '  i n s t r u c t i o n s  about when, where, and how 
he/she i s  t o  work i s  o r d i n a r i l y  an employee. Th i s  c o n t r o l  
f a c t o r  i s  p resen t  i f  t h e  person o r  persons f o r  whom t h ~  
s e r v i c e s  a r e  per formed have t h e  r i g h t  t o  r e q u i r e  compliance 
w i t h  i n s t r u c t i o n s .  (Rev.Ru1. 68-598, 1968-2, C.B. 464) 
(Rev.Ru1. 66-381, 1968-2, C.B. 449) 

2. T R A I N I N G :  T r a i n i n g  t he  worker by r e q u i r i n g  an exper ienced 
employee t o  work w i t h  t h e  worker ,  by cor responding w i t h  the  
worker ,  by r e q u i r i n g  t h e  worker t o  a t t e n d  meetings, o r  by 
us ing  o t h e r  methods, i n d i c a t e s  t h a t  t h e  person o r  persons 
for-.whom t h e  s e r v i c e s  a re  performed want t h e  se rv i ces  
per formed i n  a  p a r t i c u l a r  method o r  manner. (Rev.Ru1. 
70-360, 1970-2, C.B. 229) 

3. INTEGRATION: I n t e g r a t i o n  o f  t h e  workers se rv i ces  i n t o  the  
o v e r a l l  bus iness ope ra t i ons  g e n e r a l l y  shows t h a t  t h e  worker 
i s  s u b j e c t  t o  d i r e c t i o n  and c o n t r o l .  When t h e  success o r  
c o n t i n u a t i o n  o f  a  business depends t o  an app rec iab le  degree 
upon t h e  performance of c e r t a i n  s e r v i c e s ,  t he  workers who 
pe r f o rm  those s e r v i c e s  must n e c e s s a r i l y  be s u b j e c t  t o  a  
c e r t a i n  amount o f  c o n t r o l  by t h e  owner o f  t h e  business.  
(U.S. vs S i l k ,  331 U.S. 704 (1947) ,  1947-2 C.B. 167) 

4 .  SERVICES RENDERED PERSONALLY: I f  t h e  s e r v i c e s  must be 
rendered p e r s o n a l l y ,  presumably t h e  person o r  persons f o r  
whom t h e  s e r v i c e s  a re  per formed a re  i n t e r e s t e d  i n  t h e  
methods used t o  accompl ish t h e  work as w e l l  as i n  t h e  
r e s u l t s ,  and t h e  c o n t r o l  f a c t o r  i s  s a t i s f i e d .  (Rev.Ru1. 
55-695, 1955-2 C.B. 410) 

5 .  CONTINUING RELATIONSHIP: A c o n t i n u i n g  and r e g u l a r  
r e l a t i o n s h i p  between t he  worker and t h e  person o r  persons 
f o r  whom t h e  s e r v i c e s  a re  performed i n d i c a t e s  t h a t  an 
employer-employee r e l a t i o n s h i p  e x i s t s .  A c o n t i n u i n g  and 
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r e g u l a r  b a s i s  may e x i s t  where work i s  per fo rmed a t  
f r e q u e n t l y  r e c u r r i n g  a l t h o u g h  i r r e g u l a r  i n t e r v a l s .  (U.S. v  
S i l k ,  311 U.S. 704 (1947)  

6.  SET HOURS OF WORK: The e s t a b l i s h m e n t  o f  s e t  hours  o f  work 
by t h e  pe rson  o r  persons  f o r  whom t h e  s e r v i c e s  a r e  
pe r fo rmed  i s  a  f a c t o r  i n d i c a t i n g  and showing necessary 
c o n t r o l .  (Rev.Ru1. 73-591, 1973-2 C.B. 337)  

7 .  DOING WORK ON EMPLOYER'S PREMISES: I f  t h e  work i s  
pe r fo rmed  on t h e  premises  o f  t h e  person o r  persons  f o r  whon 
t h e  s e r v i c e s  a r e  b e i n g  per fo rmed,  t h a t  f a c t o r  suggests  
c o n t r o l  ove r  t h e  worke r ,  e s p e c i a l l y  i f  t h e  work c o u l d  be 
done e l sewhere .  Work done o f f  t h e  premises  o f  t h e  person 
o r  pe rsons  r e c e i v i n g  t h e  s e r v i c e s ,  such as a t  t h e  o f f i c e  o f  
t h e  worke r ,  i n d i c a t e s  some f reedom f r o m  c o n t r o l .  However, 
t h i s  f a c t  by i t s e l f  does n o t  mean t h a t  t h e  worker  i s  n o t  an 
employee. The impor tance o f  t h i s  f a c t o r  depends on t h e  
n a t u r e  o f  t h e  s e r v i c e  i n v o l v e d  and t h e  e x t e n t  t o  which an 
employer  g e n e r a l l y  would r e q u i r e  t h a t  employees p e r f o r m  
such s e r v i c e s  on t h e  emp loye r ' s  p remises .  C o n t r o l  ove r  t h e  
p l a c e  o f  work i s  i n d i c a t e d  when t h e  person o r  persons  f o r  
whom t h e  s e r v i c e s  a r e  per fo rmed have t h e  r i g h t  t o  compel 
t h e  worke r  t o  t r a v e l  a  d e s i g n a t e d  r o u t e ,  t o  canvass a  
t e r r i t o r y  w i t h i n  a  c e r t a i n  t i m e ,  o r  t o  work a t  s p e c i f i c  
p l a c e s  as r e q u i r e d .  (Rev.Ru1. 56-660, 1956-2 C . B .  693)  
(Rev.Ru1. 56-694, 1956-2 C . B .  694) 

8 .  ORDER OR SEQUENCE SET: I f  a  worker  must p e r f o r m  s e r v i c e s  
i n  t h e  o r d e r  o r  sequence s e t  by t h e  person o r  persons  f o r  
whom t h e  s e r v i c e s  a r e  per fo rmed,  t h a t  f a c t o r  shows t h a t  t h e  
worker  i s  n o t  f r e e  t o  f o l l o w  t h e  w o r k e r ' s  own p a t t e r n  o f  
work b u t  must  f o l l o w  t h e  e s t a b l i s h e d  r o u t i n e s  and schedu les  
o f  t h e  pe rson  o r  persons  f o r  whom t h e  s e r v i c e s  a r e  
per fo rmed.  O f t e n ,  because o f  t h e  n a t u r e  o f  an o c c u p a t i o n ,  
t h e  pe rson  o r  persons  f o r  whom t h e  s e r v i c e s  a r e  per fo rmed 
do n o t  s e t  t h e  o r d e r  o f  t h e  s e r v i c e s  o r  s e t  t h e  o r d e r  
i n f r e q u e n t l y .  I t  i s  s u f f i c i e n t  t o  show c o n t r o l ,  however, 
i f  such person o r  persons  r e t a i n  t h e  r i g h t  t o  do so.  (Rev. 
R u l .  56-660, 1956-2 C.B. 694)  

9 .  ORAL OR WRITTEN REPORTS: A requ i remen t  t h a t  t h e  worker  
submi t  r e g u l a r  o r  w r i t t e n  r e p o r t s  t o  t h e  person o r  persons 
f o r  whom t h e  s e r v i c e s  a r e  per fo rmed i n d i c a t e s  a  degree o f  
c o n t r o l  a p p r o p r i a t e  f o r  an employee. (Rev.Ru1. 70-309, 
1970-1 C . B .  199) (Rev.Ru1. 68-248, 1968-1 C . B .  431) 
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10. PAYMENT OF BUSINESS and/or TRAVELING EXPENSES: I f  t h e  
person o r  persons f o r  whom t h e  s e r v i c e s  a re  performed 
o r d i n a r i l y  pay t h e  worker 's  business and/or t r a v e l i n g  
expenses, t h e  worker i s  o r d i n a r i l y  an employee. An 
employer, t o  be a b l e  t o  c o n t r o l  expenses, g e n e r a l l y  r e t a i n s  
t he  r i g h t  t o  r e g u l a t e  and d i r e c t  t h e  worker ' s  business 
a c t i v i t i e s .  (Rev.Ru1. 55-144, 1955-1 C.B. 483) 

11.  FURNISHING OF TOOLS AND MATERIALS: The f a c t  t h a t  t he  
person o r  persons f o r  whom t h e  s e r v i c e s  a re  performed 
f u r n i s h  s i g n i f i c a n t  t o o l s ,  m a t e r i a l s ,  and o t h e r  equipment 
tends t o  show t h e  ex i s tence  o f  an employer/employee 
r e l a t i o n s h i p .  (Rev.Ru1. 71-524, 1971-2 C.B. 346) 

12. RIGHT TO DISCHARGE: The r i g h t  t o  d ischarge a worker i s  a 
f a c t o r  i n d i c a t i n g  t h a t  t h e  worker i s  an employee and t h e  
person possessing t h e  r i g h t  i s  an employer. An employer 
exe rc i ses  c o n t r o l  th rough t h e  t h r e a t  o f  d i s m i s s a l ,  which 
causes t h e  worker t o  obey t h e  employer 's  i n s t r u c t i o n s .  An 
independent c o n t r a c t o r ,  on t h e  o t h e r  hand, cannot be f i r e d  
so long  as t h e  independent c o n t r a c t o r  produces a r e s u l t  
t h a t  meets t h e  c o n t r a c t  s p e c i f i c a t i o n s .  (Rev.Ru1. 75-41, 
1975-1 C.B. 323) 

13. RIGHT TO TERMINATE: I f  t h e  worker has t h e  r i g h t  t o  end h i s  
o r  her r e l a t i o n s h i p  w i t h  t h e  person f o r  whom t h e  se rv i ces  
a re  performed a t  any t i m e  he o r  she wishes w i t h o u t  
i n c u r r i n g  l i a b i l i t y ,  t h a t  f a c t o r  i n d i c a t e s  an 
employer/employee r e l a t i o n s h i p .  (Rev.Ru1. 70-309, 1970-1 
C . B .  199) 

14. SIGNIFICANT INVESTMENT: I f  t h e  worker i n v e s t s  i n  
f a c i l i t i e s  t h a t  a r e  used by t h e  worker i n  per fo rming  
s e r v i c e s  and a r e  n o t  t y p i c a l l y  main ta ined by employees 
(such as t h e  maintenance of an o f f i c e  ren ted  a t  f a i r  va lue 
f rom an u n r e l a t e d  p a r t y ) ,  t h a t  f a c t o r  tends t o  i n d i c a t e  
t h a t  t h e  worker i s  an independent c o n t r a c t o r .  On t he  o the r  
hand, l a c k  o f  investment  i n  f a c i l i t i e s  i n d i c a t e s  dependence 
on t h e  person o r  persons f o r  whom t h e  s e r v i c e s  a r e  
performed f o r  such f a c i l i t i e s  and acco rd ing l y ,  t h e  
ex i s tence  o f  an employer/employee r e l a t i o n s h i p .  Specia l  
s c r u t i n y  i s  r e q u i r e d  w i t h  respec t  t o  c e r t a i n  types o f  
f a c i l i t i e s  such as home o f f i c e s .  (Rev.Ru1. 71-524, 1971-2 
C . B .  346) 
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15. REALIZATION OF PROFIT OR LOSS: A worker who can r e a l i z e  a 
p r o f i t  o r  s u f f e r  a l o s s  as a r e s u l t  o f  t h e  worker ' s  
s e r v i c e s  ( i n  a d d i t i o n  t o  t he  p r o f i t  o r  l o s s  o r d i n a r i l y  
r e a l i z e d  by employees) i s  gene ra l l y  an independent 
c o n t r a c t o r ,  b u t  t he  worker who cannot i f  an employee. For 
example, i f  t he  worker i s  s u b j e c t  t o  a r e a l  r i s k  o f  
economic l o s s  due t o  s i g n i f i c a n t  investments o r  a bona f i d e  
l i a b i l i t y  f o r  expenses, such as s a l a r y  payments t o  
un re la ted  employees, t h a t  f a c t o r  i n d i c a t e s  t h a t  t he  worker 
i s  an independent c o n t r a c t o r .  The r i s k  t h a t  t h e  worker 
w i l l  n o t  r ece i ve  payment f o r  h i s  o r  her se rv i ces ,  however, 
i s  common t o  bo th  independent c o n t r a c t o r s  and employees and 
thus does n o t  c o n s t i t u t e  a s u f f i c i e n t  economic r i s k  t o  
suppor t  t rea tment  as an independent c o n t r a c t o r .  (Rev.Ru1. 
70-309, 1970-1 C.B. 199) 

16. WORKING FOR MORE THAN ONE FIRM AT A TIME: If a worker 
performs more than de min im is  se rv i ces  f o r  a m u l t i p l e  of 
u n r e l a t e d  persons o r  f i r m s  a t  t h e  same t ime,  t h a t  f a c t o r  
g e n e r a l l y  i n d i c a t e s  t h a t  t h e  worker i s  an independent 
c o n t r a c t o r .  However, a worker who performs s e r v i c e s  f o r  
more than  one person may be an employee o f  each o f  t he  
persons, e s p e c i a l l y  where such persons a re  p a r t  o f  t h e  same 
s e r v i c e  arrangement. (Rev.Ru1. 70-572, 1970-2, C.B. 2 2 1 )  

17. MAKING SERVICES AVAILABLE TO GENERAL PUBLIC: The f a c t  t h a t  
a worker makes h i s  o r  her se rv i ces  a v a i l a b l e  t o  t he  general 
p u b l i c  on a r e g u l a r  and c o n s i s t e n t  bas i s  i n d i c a t e s  an 
independent c o n t r a c t o r  r e l a t i o n s h i p .  (Rev.Ru1. 56-669, 
1956-2 C . B .  693) 

18. HIRING, SUPERVISING, AND PAYING ASSISTANTS: I f  the  person 
o r  persons f o r  whom t h e  s e r v i c e s  a re  performed h i r e ,  
superv ise,  and pay a s s i s t a n t s ,  t h a t  f a c t o r  g e n e r a l l y  shows 
c o n t r o l  over t h e  workers on t he  job .  However, i f  one worker 
h i r e s ,  superv ises,  and pays t h e  o the r  a s s i s t a n t s  pursuant  t o  
a c o n t r a c t  under which t he  worker agrees t o  p rov ide  
m a t e r i a l s  and l abo r  and under which the  worker i s  
r espons ib l e  on l y  f o r  t h e  a t ta inment  o f  a r e s u l t ,  t h i s  f a c t o r  
i n d i c a t e s  an independent c o n t r a c t o r  s t a t u s .  (Rev.Ru1. 
63-115, 1963-1 C.B. 178) (Rev.Ru1. 55-593, 1955-2 C.B. 610) 
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19. FULL T I M E  REQUIRED: I f  t h e  worker must devote  
s u b s t a n t i a l l y  f u l l  t ime  t o  t h e  bus iness o f  t h e  person o r  
persons f o r  whom t h e  s e r v i c e s  a r e  per formed,  such person o r  
persons have c o n t r o l  over  t h e  amount o f  t ime  t h e  worker 
spends work ing  and thereby r e s t r i c t s  t h e  worker f rom dc i ng  
o t h e r  g a i n f u l  work. An independent c o n t r a c t o r ,  on t he  c t h e r  
hand, i s  f r e e  t o  work when and f o r  whom he o r  she chaoses. 
(Rev.Ru1. 56-694, 1956-2 C.B. 694) 

2 0 .  PAYMENT BY HOUR, WEEK, MONTH: Payment by  t h e  hour, week ,  
o r  month g e n e r a l l y  p o i n t s  t o  an employer-employee 
r e l a t i o n s h i p ,  p rov i ded  t h a t  t h i s  method o r  payment i s  n c t  
j u s t  a  conven ien t  way o f  pay ing  a  lump sum agreed upon as 
t h e  c o s t  o f  a  j o b .  Payment made by t h e  j o b  o r  on a  s t r a i g h t  
commission g e n e r a l l y  i n d i c a t e s  t h a t  t h e  worker i s  an 
independent  c o n t r a c t o r .  (Rev.Ru1. 74-389, 1974-2 C . E .  330) 

I n  summary, when de te rm in i ng  t h e  e x i s t e n c e  o f  a  commcn law 
employer-employee r e l a t i o n s h i p ,  " t h e  c r u c i a l  t e s t  l i e s  i n  t h ~  
r i g h t  o f  c o n t r o l ,  o r  l a c k  o f  i t ,  which t h e  employer may 
e x e r c i s e  r e s p e c t i n g  t h e  manner i n  which t h e  s e r v i c e  i s  t o  be 
per formed and t h e  means t o  be employed i n  i t s  accomplishment,  
as w e l l  as t h e  r e s u l t  t o  be o b t a i n e d . "  Reed v .  Commissioner, 13 
B.T.A. 513 (1928 ) ,  r e v ' d .  and remanded 34 F.2d 263 ( 3 d  C i r .  
1929),  r e v ' d .  pe r  cur iam 281 U . S .  699 (1930 ) .  The Reed 
r i g h t - t o - c o n t r o l  t e s t  i s  s t i l l  t h e  master t e s t .  Azad v .  Un i t ed  
States; .  388 F.2d 7 4 ,  76 ( 8 t h  C i r .  1968) "Con t rac t s ,  however 
' s k i l l f u l l y  dev i sed '  (Lucas v .  E a r l ,  281 U . S . ,  1 1 1 ,  115) ,  
shou ld  n o t  be p e r m i t t e d  t o  s h i f t  t a x  l i a b i l i t y  as d e f i n i t e l y  
f i x e d  by t h e  s t a t u t e s . "  (U.S. v .  S i l k ,  sup ra )  



UNITED STATES - AGENCY f o r  INTERNATIONAL DEVELOPMENT ( U S A I D )  
EMPLOYMENT T A X  R E V I E W  

REGARDING EMPLOYMENT CLASSIFICATION OF 
PERSONS PROVIDING SERVICES . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

2. EMPLOYMENT DEFINED 

I R C  S e c t i o n  3121(b)  d e f i n e s  "employment" as any s e r v i c e ,  
o f  whatever  n a t u r e ,  per fo rmed by an employee f o r  t h e  person 
employ ing  h im,  i r r e s p e c t i v e  o f  t h e  c i t i z e n s h i p  o r  res idence  o f  
e i t h e r .  I n  a d d i t i o h  t o  s e r v i c e  w i t h i n  t h e  U n i t e d  S t a t e s ,  t h i s  
d e f i n i t i o n  a l s o  a p p l i e s  t o  s e r v i c e  o u t s i d e  t h e  U n i t e d  S t a t e s  by 
a c i t i z e n  o r  r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  as an employee o f  an 
American employer .  An American employer i s  d e f i n e d  i n  I R C  
S e c t i o n  3121(h)  and i n c l u d e s ,  among c t h e r s ,  t h e  U n i t e d  S t a t e s  
o r  any i n s t r u m e n t a l i t y  t h e r e o f .  

P r i o r  t o  January 1 ,  1984, s e r v i c e  per fo rmed i n  t h e  
employment o f  t h e  U n i t e d  S t a t e s  o r  any i n s t r u m e n t a l i t y  t h e r e o f  
t h a t  was covered by a  r e t i r e m e n t  system e s t a b l i s h e d  by a  law o f  
t h e  U n i t e d  S t a t e s  was excepted f r o m  t h e  d e f i n i t i o n  o f  
employment and t h e r e f o r e  was n o t  s u b j e c t  t o  t h e  t a x  under t h e  
Federa l  o l d  age and s u r v i v o r s  i nsu rance  system. S e c t i o n  
1 0 1 . ( a ) ( l )  o f  t h e  S o c i a l  S e c u r i t y  Amendments o f  1983 amended 
I R C  S e c t i o n  3121(b)  t o  remove t h i s  e x c e p t i o n .  T h e r e f o r e ,  
s e r v i c e  per fo rmed i n  t h e  employ o f  t h e  U n i t e d  S t a t e s  o r  any 
i n s t r u m e n t a l i t y  o f  t h e  U n i t e d  S t a t e s  by i n d i v i d u a l s  h i r e d  a f t e r  
December 31, 1983 i s  n o t  exempt f r o m  t h e  Federa l  o l d  age and 
s u r v i v o r s  i n s u r a n c e  system. The exempt ion was n o t  removed f o r  
employees engaged i n  employment b e f o r e  t h a t  d a t e  and f o r  
employees who had l e f t  such employment and a f t e r  b e i n g  
separa ted  t h e r e f r o m ,  r e g a r d l e s s  o f  whether  t h e  p e r i o d  o f  
s e p a r a t i o n  began b e f o r e ,  on, o r  a f t e r  December 31, 1983, i f  t h e  
p e r i o d  o f  such s e p a r a t i o n  does n o t  exceed 365 c o n s e c u t i v e  days. 
Those employees a r e  s u b j e c t  o n l y  t o  t h e  h o s p i t a l  i nsu rance  
p o r t i o n  o f  FICA t a x e s  [See I R C  s e c t i o n  3 1 2 1 ( a ) ] .  

3 .  WAGES DEFINED 

The t e r m  "wages" i s  d e f i n e d  i n  t h e  Treasury  R e g u l a t i o n s  a t  
S e c t i o n  3 1 . 3 1 2 1 ( a ) l ( c ) a n d  ( d l :  

( c )  "The name by wh ich  t h e  remunera t i on  i s  des igna ted  i s  
i m m a t e r i a l .  Thus, s a l a r i e s ,  fees ,  bonuses, and 
commissions on s a l e s  o r  on i nsu rance  premiums, a r e  
wages p a i d  as compensat ion f o r  employment."  

( d )  " G e n e r a l l y  t h e  b a s i s  upon wh ich  t h e  remunera t i on  i s  
p a i d  i s  i m m a t e r i a l  i n  d e t e r m i n i n g  whether  the 
r e m u n e r a t i o n  c o n s t i t u t e s  wages. Thus, i t  may be p a i d  
on t h e  b a s i s  o f  p iecework ,  o r  a  percentage o f  p r o f i t  
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and i t  may be p a i d  h o u r l y ,  d a i l y ,  weekly,  month ly ,  o r  
a n n u a l l y . "  

4. REVENUE RULING 75-343. 1975-2. C.B. 402 

Revenue R u l i n g  75-343 i s  a  good example o f  t h e  p r o v i s i o n s  
o f  s e c t i o n s  3121(b)  and 3122 a t  work as they  r e l a t e  t o  Federal  
c i v i l i a n  employment. An i n d i v i d u a l  per formed s e r v i c e s  pursuant  
t o  a c o n t r a c t  executed w i t h  a  Federa l  agency. The c o n t r a c t  
s t a t e d  t h e  i n d i v i d u a l  was n o t  an employee of t h e  agency, and 
t h a t  h i s  remunerat ion  was n o t  wages f o r  Federa l  employment t a x  
purposes.  The f a c t s  i n  t h e  case showed t h a t  t h e  agency 
r e t a i n e d  t h e  r i g h t  t o  e x e r c i s e  over  t h e  i n d i v i d u a l  t h e  degree 
o f  c o n t r o l  and d i r e c t i o n  necessary t o  e s t a b l i s h  t h e  
r e l a t i o n s h i p  o f  employer and employee. The i n d i v i d u a l ,  except  
f o r  s e c t i o n s  3122, would have been s u b j e c t  t o  t h e  Federal  
Insurance C o n t r i b u t i o n s  Ac t .  The i n d i v i d u a l  was s u b j e c t  t o  
t h e  C o l l e c t i o n  o f  Income Tax a t  Source on Wages and was n c t  a 
se l f -employed person s u b j e c t  t o  t h e  t a x  imposed by s e c t i o n  1431 
o f  t h e  Self-Employment C o n t r i b u t i o n s  Ac t .  The wo rke r ' s  
remunerat ion  was excepted f r om  t h e  taxes  imposed by t h e  F I C A  
s i n c e  t @  head o f  t h e  agency has exe rc i sed  h i s  a u t h o r i t y  under 
s e c t i o n s  3122. There a re  no p r o v i s i o n s  i n  t h e  C o l l e c t i o n  o f  
Income Tax a t  Source on Wages ( chap te r  24 o f  t h e  Code) t h a t  a r e  
analogous t o  t h e  p r o v i s i o n s  o f  s e c t i o n  3122. 

5. FEDERAL UNEMPLOYMENT TAX ACT (FUTA) 

Subsec t ion  (6) of  s e c t i o n  3306(c)  excepts  f rom t h e  
d e f i n i t i o n  o f  employment, s e r v i c e  per formed i n  t h e  employ o f  
t h e  U n i t e d  S t a t e s  Government o r  o f  an i n s t r u m e n t a l i t y  o f  t h e  
U n i t e d  S t a t e s  which i s  w h o l l y  o r  p a r t i a l l y  owned by t h e  Un i t ed  
S t a t e s .  T h i s  excep t i on  was n o t  a f f e c t e d  by t h e  S o c i a l  S e c u r i t y  
Amendments o f  1983. There fo re ,  wages o f  employees o f  t h e  
U n i t e d  S t a t e s  Government o r  i n s t r u m e n t a l i t i e s  o f  t h e  Un i t ed  
S t a t e s  a r e  n o t  s u b j e c t  t o  t h e  FUTA. 

6 .  INCOME TAX WITHHOLDING AT SOURCE ON WAGES 

Wages, under I R C  s e c t i o n  3401(a)  r e l a t i n g  t o  t h e  
w i t h h o l d i n g  o f  income t a x  a t  t h e  source o f  payment, means a l l  
remunerat ion  f o r  s e r v i c e s  per formed by an employee f o r  h i s  
employer,  i n c l u d i n g  t h e  cash va lue  o f  a l l  remunerat ion  p a i d  i n  
any medium o t h e r  t han  cash. 

There a r e  no p r o v i s i o n s  i n  t h e  C o l l e c t i o n  o f  Income Tax a t  
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Source on Wages t h a t  a re  analogous t o  the  exceptions under the  
FICA. Therefore, a  determinat ion under sec t ion  3122 o f  the 
FICA does n o t  have any e f f e c t  w i t h  respect  t o  the  app l i ca t i on  
of the  income t a x  w i thho ld ing  prov is ions .  

Remuneration o f  a  c i v i l i a n  employee i n  the  employ o f  the  
Uni ted States o r  an i ns t r umen ta l i t y  o f  t he  United States i s  
wages sub jec t  t o  the  Co l l ec t i on  o f  Income Tax a t  Source on 
Wages. 

7 .  INDEPENDENT CONTRACTORS 

An i n d i v i d u a l  performing serv ices as an independent 
con t rac to r  i s  no t  as t o  such serv ices an employee under the  
usual common law ru les .  General ly, i f  an i nd i v i dua l  i s  sub jec t  
t o  the  con t r o l  o r  d i r e c t i o n  o f  another merely as t o  the  r e s u l t  
t o  be accomplished b y  the  work and no t  as t o  the  means and 
methods f o r  accomplishing the  r e s u l t ,  he i s  an independent 
cont rac tor .  General ly,  i nd i v i dua l s  such as physic ians, 
lawyers, den t i s t s ,  ve te r ina r ians ,  cons t ruc t ion  cont rac tors ,  
p u b l i c  stenographers, and auct ioneers,  engaged i n  the p u r s u i t  
o f  an independent t rade,  business, o r  profess ion,  i n  which they 
o f f e r  t h e i r  serv ices  t o  the  pub l i c ,  a re  independent cont rac tors  
and no t  employees. 
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B. ISSUES: 

1 .  Whether agency d e t e r m i n a t i o n s  r e g a r d i n g  employment 
s t a t u s ,  i . e . ,  employee o r  independent  c o n t r a c t o r  
r e l a t i o n s h i p ,  a r e  c o n s i s t e n t  w i t h  t h e  common law f a c t o r s  
o r  r u l e s  a p p l i c a b l e  i n  d e t e r m i n i n g  employer-employee 
r e l a t i o n s h i p .  

Whether employment s t a t u s  d e t e r m i n a t i o n s  a r e  be ing  
de i n  a manner that i s  q u e s t i o n a b l e ,  u n s u b s t a n t i a t e d ,  

i n c o n s i s t e n t  w i t h  t h e  I n t e r n a l  Revenue Code as i t  
r e l a t e s  t o  s o c i a l  s e c u r i t y  t a x e s ,  w i t h h o l d i n g  f o r  
income t a x  purposes,  o r  p roper  wage o r  income 
i n f o r m a t i o n  r e p o r t i n g  r e g a r d l e s s  o f  t h e  " f u n d i n g "  
arrangements u t i l i z e d  by t h e  agency. 

3 .  Whether agency d e t e r m i n a t i o n s  r e g a r d i n g  employment 
s t a t u s  have a f f e c t e d  t h e  e l i g i b i l i t y  o f  workers  f o r  t a x  
b e n e f i t s  a v a i l a b l e  t o  bona f i d e  independent  
c o n t r a c t o r s ,  e . g . ,  S e c t i o n  911 ,  E x c l u s i o n  o f  F o r e i g n  
Earned Income. 

4 .  Whether t h e  agency has s u f f i c i e n t ,  s p e c i f i c  
guidance i n  t h e  a r e a  o f  employment s t a t u s  t o  a s s i s t  i n  
de te rm in .a t i ons  of  employment s t a t u s  and employment t a x  
r e s p o n s i b i l i t y ,  e . g . ,  r e t u r n  f i l i n g  and t a x  d e p o s i t  
requ i remen ts ,  e t c .  
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C .  DETERMINATIONS: 

I C l a  FINDING: The procedures and p r a c t i c e s  o f  USAID i n  
a d v i s i n g  i t s  PSC's o f  t h e  employment s t a t u s  o f  PSC's a re  n o t  
c l e a r ;  and, U S A I D  has n o t  e f f e c t i v e l y  adv ised  t h e  PSC's t h a t  
i r r e s p e c t i v e  o f  T i t l e  5 ,  USC, r ega rd i ng  employee s t a t u s  of 
PSC's, a  PSC i s  an employee f o r  I n t e r n a l  Revenue Code 
purposes.  

I C l b  D I S C U S S I O N :  U S A I D  has had a  long-s tand ing  p r a c t i c e  
o f  s e c u r i n g  persona l  s e r v i c e s  by u s i n g  persons w i t h  whom i t  
e n t e r s  i n t o  a  c o n t r a c t u a l  agreement, which U S A I D  p r o p e r l y  
a s s e r t s  as "a  c o n t r a c t  which e s t a b l i s h e s  an employer-employee 
r e l a t i o n s h i p  f o r  t h e  performance o f  s e r v i c e s  p e r s o n a l l y  b y  
t h e  c o n t r a c t o r . "  [AID Handbook 141 The FAA a u t h o r i z e s  t h e  
agency t o  e n t e r  i n t o  such persona l  s e r v i c e s  c o n t r a c t s  w i t h  
i n d i v i d u a l s  f o r  persona l  s e r v i c e s  abroad. I n  i t s  handbook 
[AID Handbook 14, App F ] ,  t h e  agency s t a t e s  i n  paragraph 
2 ( a ) :  

Sec t i on  6 3 6 ( a ) ( 3 )  o f  t h e  FA Ac t  a u t h o r i z e s  t h e  Agency t o  
e n t e r  i n t o  c o n t r a c t s  w i t h  i n d i v i d u a l s  f o r  persona l  
s e r v i c e s  abroad and p rov i des  f u r t h e r  t h a t  such 
i n d i v i d u a l s  " s h a l l  n o t  be regarded as employees o f  t h e  
U.S. Government f o r  t h e  purpose o f  any law admin is te red  
by t h e  C i v i l  Se rv i ce  Commission." 

S e c t i o n  2396, A v a i l a b i l i t y  o f  funds,  o f  t h e  FA Ac t  
s t a t e s ,  i n  p a r t :  

" ( a )  General expend i tu res .  A p p r o p r i a t i o n s  f o r  t h e  
purposes o f  o r  pu rsuan t  t o  t h i s  A c t . . . s h a l l  be a v a i l a b l e  f o r :  
( 3 )  c o n t r a c t i n g  w i t h  i n d i v i d u a l s  f o r  persona l  s e r v i c e s  
abroad: P rov ided ,  That  such i n d i v i d u a l s  s h a l l  n o t  be regarded 
as employees o f  t h e  U n i t e d  S ta tes  Government f o r  t h e  purpose 
o f  any law adm in i s t e red  by t h e  C i v i l  Se rv i ce  Commission." 

On some o f  i t s  PSC c o n t r a c t s  ( f o rm  A I D  1420-36A), t h e  
f o l l o w i n g  i s  i n s e r t e d :  

SPECIAL NOTE: As an employee under 22 U.S.C. 
2396 (a ) (3 ) ,  t h e  Con t rac to r  i s  s u b j e c t  t o  
b o t h  FICA and Federal  Income Tax 
w i t h h o l d i n g . "  

Reference t o  s e c t i o n  2396 i n  persona l  s e r v i c e  c o n t r a c t s  
sends a  mixed and con fus i ng  s i g n a l  t o  persons w i t h  whom U S A I D  



UNITED STATES - AGENCY f o r  INTERNATIONAL DEVELOPMENT (USAID) 
EMPLOYMENT T A X  REVIEW 

REGARDING EMPLOYMENT CLASSIFICATION OF 
PERSONS PROVIDING S E R V I C E S  ------------------------------------------------------------------------------ ------------------------------------------------------------------------------ 

e n t e r s  i n t o  a PSC. Fur thermore ,  t h e  use of t h i s  s e c t i o n  o f  
t h e  USC may have caused o r  l e d  many PSC's t o  b e l i e v e  t h a t  
s i n c e  t h e y  a r e  n o t  employees " f o r  t h e  purpose o f  any law 
a d m i n i s t e r e d  by t h e  C i v i l  S e r v i c e  Commission" ( i . e . ,  T i t l e  
5 1 ,  t h e y  a r e  n o t  USG employees. Hence, some USG employees, 
e . g . ,  PSC's, may have i n a p p r o p r i a t e l y  c la imed  t h e  e x c l u s i o n  
s p e c i f i e d  i n  I R C  s e c t i o n  911 f o r  t h e  f o r e i g n  earned income 
e x c l u s i o n .  

1 . C . 1 ~ )  RECOMMENDATION: S ince  i t  i s  t h e  agency 's  i n t e n t i o n  
and p roper  purpose of U S A I D  t o  adv ise  PSC's t h a t  even though 
r e f e r r e d  t o  as a  " c o n t r a c t o r "  o r  "PSC"  t h e r e  i s  an 
employer-employee r e l a t i o n s h i p  e x i s t i n g  f o r  income t a x  and 
S o c i a l  S e c u r i t y  t a x  purposes,  t h e n  t h e  f o l l o w i n g  s ta temen t  
would be more a p p r o p r i a t e  f o r  i n s e r t i o n  i n  PSC c o n t r a c t s .  

SPECIAL NOTE: As an employee f o r  purposes o f  t h e  
I n t e r n a l  Revenue Code 126  USC 3 1 2 1 ( d ) ( 2 )  
and 26 USC 3 4 0 1 ( c ) l ,  t h e  C o n t r a c t o r  i s  
s u b j e c t  t o  w i t h h o l d i n g  f o r  b o t h  FICA and 
Federa l  Income t a x .  



U N I T E D  STATES - AGENCY f o r  INTERNATIONAL DEVELOPMENT (USAID) 
EMPLOYMENT TAX R E V I E W  

REGARDING EMPLOYMENT CLASSIFICATION OF 
PERSONS PROVIDING SERVICES ------------------------------------------------------------------------------ ------------------------------------------------------------------------------ 

I . C . 2 ( a )  FINDING: A l though USAID accepts  (App. D, A I D  
Handbook 14) and recogn izes  t h a t  a  persona l  s e r v i c e s  c o n t r a c t  
means a  c o n t r a c t  wh ich  e s t a b l i s h e s  an employer-employee 
r e l a t i o n s h i p  f o r  t h e  performance o f  s e r v i c e s  p e r s o n a l l y  by 
t h e  c o n t r a c t o r ,  i t has been determined t h a t  compensation p a i d  
t o  some PSC's has n o t  been repo r t ed  by USAID as wages t o  t h e  
IRS. 

I . C . 2 ( b )  D I S C U S S I O N :  A t  l e a s t  s i n c e  March, 1987 (Con t rac t  
I n f o r m a t i o n  B u l l e t i n  87-20) ,  a l l  USAID overseas p r o c u r i n g  
a c t i v i t i e s  have (where a  PSC s i t u a t i o n  e x i s t s )  i d e n t i f i e d  
such PSC c o n t r a c t s  w i t h  " S "  i n  t h e  numbering of such 
procurement documents. Us ing t h e  guidance p rov i ded  i n  
Federa l  A c q u i s i t i o n  Regu la t i ons  (FAR), paragraph 37.104, 
U S A I D  c o n t r a c t i n g  o f f i c i a l s  eva lua te  and l a b e l ,  i . e . ,  s h o ~  
t h e  c o n t r a c t  t ype ,  PSC c o n t r a c t s  w i t h  "So i n  t h e  8 t h  p o s i t i o n  
o f  t h e  twenty-one ( 2 1 )  a lpha-numer ic  procurement document 
number. 

Con t rac t s  i n i t i a t e d  a t  pos t  C d u r i n g  t h e  p e r i o d  No~ernber 
1 ,  1987 t h rough  December 31, 1988 were sampled and compared 
t o  W-2s (Wage and Earn ings Statements)  prepared by t h e  
c o n t r o l l e r ' s  o f f i c e  f o r  n o n - d i r e c t  h i r e ,  U.S. n a t i o n a l s  o r  
"green ca rd  h o l d e r s "  who were PSC's. A t  t h i s  p o s t  i t  was 
determined t h a t  a l t hough  t h e  c o n t r a c t i n g  o f f i c e  had p r o p e r l y  
i d e n t i f i e d  and processed t h e  c o n t r a c t s  as PSC's, t h e  
c o n t r o l l e r ' s  o f f i c e  had f a i l e d  t o  r e p o r t  PSC payments v i a  a  
f o rm  W-2. Wh i le  t h e  c o n t r a c t i n g  o f f i c e  had i d e n t i f i e d  78 
PSC's, t h e  c o n t r o l l e r  o n l y  r epo r t ed  $0 t h e  IRS ( v i a  fo rm W-2) 
37 such arrangements f o r  t h e  p e r i o d .  I t  was i n t e r e s t i n g  t o  
observe t h a t  even though t h e  c o n t r a c t i n g  o f f i c e  used "S" t o  
i d e n t i f y  PSC's, t h e  c o n t r o l l e r ' s  o f f i c e  seemed t o  p l a c e  
r e l i a n c e  o f  PSC r e c o g n i t i o n  on accoun t ing  t e c h n i c i a n s  who 
were n o t  g i ven  guidance o r  i n s t r u c t i o n s  t h a t  t h e  "S" i n  t h e  
c o n t r a c t  number i n d i c a t e d  a  PSC s i t u a t i o n .  

Upon i n q u i r y  by t h e  IRS rev iew team, USAID adv ised t h a t  
o n l y  t h e  va l ue  o f  PSC's w i t h  US c i t i z e n s  o r  r e s i d e n t s  charged 
t o  o p e r a t i n g  expense c o u l d  be i d e n t i f i e d .  I n f o r m a t i o n  on 
PSC's funded f rom program expense i s  n o t  s e p a r a t e l y  
ma in ta ined .  I n  o t h e r  words, n o t  i n c l uded  i n  t h e  USAID 
o p e r a t i n g  expenses (FY 1988 e s t i m a t e  of $2.593 b i l l i o n )  as 
personne l  c o s t s ,  i . e . ,  compensation [ o b j e c t  c l a s s  111 and 
b e n e f i t s  [ o b j e c t  c l a s s  121, a r e  t h e  c o s t s  of many PSC's. 
I n s t e a d ,  PSC c o s t s  a r e  g e n e r a l l y  i n c l uded  i n  i n d i v i d u a l  
p r o j e c t  c o s t s  i n c u r r e d  f o r  each coun t r y  o r  r e g i o n  and t h e  
c o s t s  a re  n o t  i d e n t i f i a b l e  by U S A I D  th rough  i t s  budget o r  
accoun t ing  system s t r u c t u r e .  
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The number o f  PSC's u t i l i z e d  wor ldwide by USAID has been 
es t ima ted  by t h e  IRS team t o  be i n  t h e  range o f  3,500 t o  
perhaps as h i g h  as 4,265, w i t h  a  va lue  approaching $113.4 
m i l l i o n  f o r  FY 1988. T h i s  es t ima te  i s  f o r  bo th  o p e r a t i n g  and 
program expenses. [Note:  USAID has con f i rmed  364 w i t h  a  
va l ue  o f  $11.6 m i l l i o n  f o r  PSC's w i t h  US c i t i z e n s  o r  r e s i d e n t  
a l i e n s  charged t o  o p e r a t i n g  expense f o r  FY 1988. 

S i n c e  t h e  IRS team was unable t o  d e l v e  i n t o  no more than 
t h r e e  of  t h e  68 USAID overseas f i e l d  pos t s  and U S A I D  
accoun t ing  r eco rds  can n o t  accommodate an i n q u i r y  t o  
s t a t i s t i c a l l y  p r e d i c t  t h e  outcome o f  USAID's l e s s  than 
complete r e p o r t i n g  o f  PSC income, i t  i s  n o t  p o s s i b l e  t o  
c o n f i d e n t l y  p r e d i c t  t h e  p o t e n t i a l  o f  unders ta ted  taxes .  
However, t h e  I R S  team has c o n s e r v a t i v e l y  concluded o r  
es t ima ted  t h a t  perhaps as much as $7.6 m i l l i o n  i n  FICA taxes  
and $10.1 m i l l i o n  i n  income t axes ,  pe r  annum, have been l o s t  
by USAID's f a i l u r e  t o  p r o p e r l y  r eco rd ,  r e p o r t  and w i t h h o l d  on 
amounts p a i d  t o  PSC's as a r e s u l t  o f  t h e  f i n d i n g  h e r e t o f o r e  
d iscussed.  

I . C . 2 ( c - L  RECOMMENDATION: USAID shou ld  i n s u r e  t h a t  an 
i n t e r f a c e  o f  i n f o r m a t i o n  between t h e  c o n t r a c t i n g  o f f i c e  and 
t h e  pay ing /accoun t ing  o f f i c e  occurs  so as t o  p reven t  PSC's 
i d e n t i f i e d  as employees i n  accordance w i t h  t h e  a c q u i s i t i o n  
r e g u l a t i o n s  f rom n o t  be ing  r epo r t ed  as employees by t h e  
accoun t ing  f u n c t i o n  t o  t h e  I R S .  S u f f i c i e n t  a d m i n i s t r a t i v e  
checks shou ld  be i n -p l ace  t o  enable t h e  pay ing /accoun t ing  
o f f i c e  t o  r e c o n c i l e  i t s  i d e n t i f i e d  PSC's w i t h  au tho r i zed  
PSC's s t i p u l a t e d  b y  t h e  c o n t r a c t i n g  o f f i c e .  
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I .C.3(a)  FINDINGS: The general p o l i c y  and procedures f o r  
acqu i r i ng  serv ices  by con t r ac t  a re  prescr ibed by the  Federal 
Acqu i s i t i on  Regulat ions (FAR) and A I D  Acqu i s i t i on  Regulations 
(AIDAR), bu t  such regu la t i ons  appear t o  be incomplete and/or 
i n s u f f i c i e n t  as  t o  guidance on employment s t a t us  o f  workers. 
The con t rac t i ng  o f f i c e r  and others are responsib le f o r  
ensur ing t h a t  a  proposed con t rac t  f o r  se rv i ces  i s  proper and 
adheres t o  the  law. To t h i s  purpose, t h e  con t r ac t i ng  o f f i c e r  
must determine whether the  serv ice  sought i s  f o r  a  "personal"  
o r  "nonpersonal" se rv i ce  con t rac t  us ing the  d e f i n i t i o n  i n  FAR 
37.101 and FAR 37.104. The mandate s e t  f o r t h  by  I R C  sec t ion  
3121(d)(2)  should be used i n  making such determinat ions.  

I .C .3(b)  DISCUSSION: USAID  has a  long-standing p r a c t i c e  o f  
secur ing personal serv ices  by using i n d i v i d u a l s  w i t h  whom it 
en te rs  i n t o  a  cont rac tua l  agreement which t r a d i t i o n a l l y  USAID 
proper ly  asser ts  as a  "con t rac t  which es tab l i shes  an 
employer-employee r e l a t i o n s h i p  f o r  the  performance o f  
serv ices  personal ly  by t he  cont rac tor . "  USAID a l so  uses the  
same p rac t i ce  o f  secur ing N-PSC's by us ing  i n d i v i d u a l s  w i t h  
whom i t  enters  i n t o  a  cont rac tua l  r e l a t i o n s h i p  which 
es tab l ishes  a  r e l a t i o n s h i p  w i t h i n  which the  person rendering 
t he  serv ices  are  no t  sub jec t  -- e i t h e r  by con t r ac t ' s  terms o r  
by the  manner o f  i t s  admin is t ra t ion ,  t o  t he  superv is ion  and 
con t ro l  usua l l y  p r e v a i l i n g  i n  r e l a t i onsh ips  between the  USG 
and i t s  employees. I n  d i s t i ngu i sh i ng  a  "personal"  serv ices  
and a "nonpersonal" serv ices  s i t ua t i on , t he  eva lua t ion  process 
does no t  f o l l o w  the  gu ide l ines  mandated by I R C  3121(d)(2) .  

The I n t e r n a l  Revenue Code provides t h a t  the  term 
"employee" inc ludes any i nd i v i dua l  who, under the  usual 
common law r u l e s  app l i cab le  i n  determining the  
employer-employee re l a t i onsh ip ,  has the  s t a t u s  o f  an 
employee. 

D i r e c t i o n  and Cont ro l :  Under t h e  common law t e s t ,  
a  worker i s  an employee i f  the  person f o r  whom 
he/she works has the  r i g h t  t o  d i r e c t  and c o n t r o l  
t he  worker i n  the  way works -- both as t o  the  
f i n a l  r e s u l t  and as t o  the  d e t a i l s  o f  when, where, 
and how the  work i s  t o  be done. The employer need 
no t  a c t u a l l y  exerc ise  con t r o l ,  i t  i s  s u f f i c i e n t  
t h a t  he has the  r i g h t  t o  do so. 

USAID c r i t e r i a  (w ide ly  used when acqu i r i ng  serv ices  by 
con t r ac t )  does no t  f o l l o w  the  gu ide l ines  as mandated by the  
I R C  t o  determine whether an award f o r  serv ices  should be 
c l a s s i f i e d  as a  PSC o r  N-PSC con t rac t ,  o r  whether there  
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e x i s t s  an employer-employee r e l a t i o n s h i p .  Dur ing  i t s  rev iew,  
i n  one i n s t a n c e  t h e  team was adv ised  by a  c o n t r a c t i n g  
o f f i c i a l  a t  a  p o s t  t h a t  if a  person works i n  an USAID 
b u i l d i n g  t hen  t h e  person i s  more t han  l i k e l y  an employee. 
Such an assumpt ion i s  o b v i o u s l y  o n l y  one o f  those f a c t o r s  
g e n e r a l l y  accepted t o  d i s c e r n  between an employee and an 
independent  c o n t r a c t o r .  

Fur thermore,  t h e r e  i s  ev idence t h a t  headquar ters  U S A I D ,  
i . e . ,  O f f i c e  o f  Employee and P u b l i c  A f f a i r s ,  i s  f r e q u e n t l y  
r e v e r s i n g  p r e v i o u s l y  made f i e l d ,  i . e . ,  c o n t r a c t i n g  o f f i c e ,  
de te rm ina t i ons  o f  pe rsona l  s e r v i c e  c o n t r a c t s  t o  now adv i se  
t h a t  t h e  p roper  g u i d e l i n e s  were n o t  f o l l o w e d  by t h e  Regional  
C o n t r a c t i n g  O f f i c e  (RCO) o r  C o n t r a c t i n g  O f f i c e r  (CO) i n  
o r i g i n a l l y  making PSC de te rm ina t i ons .  I t  i s  be ing  s t a t e d  i n  
these r e v e r s a l  d e c i s i o n s  t h a t  some c o n t r a c t s  w r i t t e n  as a  PSC 
( t he reby  a s s e r t i n g  an employer-employee r e l a t i o n s h i p )  have 
n o t ,  a f t e r  a  l a t e r  rev iew -- when t h e  PSC now i s  be ing  
i n d i v i d u a l l y  examined by t h e  I R S  f o r  hav ing  c la imed t h e  
e x c l u s i o n  d iscussed i n  I R C  s e c t i o n  911, been found t o  n o t  be 
persona l  s e r v i c e  c o n t r a c t s .  Such r e v e r s a l  a c t i o n  i s  
exp la i ned  t h a t  such c o n t r a c t s  shou ld  have been w r i t t e n  as a 
N-PSC. A l though r e c o n s i d e r a t i o n  and r e v e r s a l  may be 
war ranted,  u s u a l l y  t h e  r e v e r s a l  arguments a r e  l i m i t e d  o n l y  t o  
c e r t a i n  aspec ts  o f  t h e  c o n t r a c t u a l  r e l a t i o n s h i p  o m i t t i n g  such 
p o i n t s  o r  f a c t o r s  as:  

a. I n t e g r a t i o n  o f  s e r v i c e s ;  
b .  S i g n i f i c a n t  investment  by a  person i n  f a c i l i t i e s  

used by h im i n  pe r f o rm ing  s e r v i c e s  f o r  ano the r ;  
c l  Whether t h e  person i s  i n  a  p o s i t i o n  o f  making a  

p r o f i t  or i n c u r r i n g  a  l o s s ;  
d. S.ervi ces rendered persona l  1  y  ; 
e .  Devo t ion  o f  f u l l  t ime  t o  t h e  bus iness o f  t h e  

employer ;  
f .  Payment by t h e  employer of  t h e  w o r k e r ' s  bus iness  

and/or  t r a v e l  expenses; o r ,  
g. Whether s e r v i c e s  can be made a v a i l a b l e  t o  t h e  

genera l  p u b l i c  w h i l e  engaged by USAID. 

USAID adheres t o  FAR and A I D A R  f o r  s e r v i c e  c o n t r a c t i n g  
and i t  d i s t i n g u i s h e s  between c o n t r a c t s  f o r  persona l  and 
nonpersonal s e r v i c e s .  The USG i s  no rma l l y  r e q u i r e d  t o  o b t a i n  
i t s  employees by d i r e c t  h i r e  under c o m p e t i t i v e  appointment  o r  
o t h e r  procedures  s t i p u l a t e d  and r e q u i r e d  by law.  Ob ta i n i ng  
persona l  s e r v i c e s  by c o n t r a c t  o t h e r  t han  by d i r e c t  h i r e  
c i r cumven ts  those  laws -- un less  Congress has s p e c i f i c a l l y  
a u t h o r i z e d  a c q u i s i t i o n  o f  t h e  s e r v i c e s  by c o n t r a c t .  Such i s  
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t h e  case where s e c t i o n  6 3 6 ( a ) ( 3 )  o f  t h e  FAA a u t h o r i z e s  t h e  
agency t o  e n t e r  i n t o  c o n t r a c t s  w i t h  i n d i v i d u a l s  f o r  persona l  
s e r v i c e s .  

FAR s e c t i o n  37.101 p r o v i d e s :  "Persona l  s e r v i c e s  c o n t r a c t  
means a c o n t r a c t  t h a t ,  by i t s  exp ress  terms o r  as 
a d m i n i s t e r e d ,  makes t h e  c o n t r a c t o r  personne l  appear,  i n  
e f f e c t ,  t o  be Government employees." A l s o ,  i t  d e f i n e s  a  
nonpersonal  s e r v i c e s  c o n t r a c t  as a  c o n t r a c t  under which t h e  
personne l  r e n d e r i n g  t h e  s e r v i c e s  a r e  n o t  s u b j e c t ,  e i t h e r  by 
t h e  c o n t r a c t ' s  te rms o r  by t h e  manner o f  i t s  a d m i n i s t r a t i o n ,  
t o  t h e  s u p e r v i s i o n  and c o n t r o l  u s u a l l y  p r e v a i l i n g  i n  
r e l a t i o n s h i p  between t h e  Government and i t s  employees." 

The FAR, s e c t i o n  37 .104(d ) ,  s t a t e s  t h e  e lements t h a t  a r e  
used as a  gu ide  i n  assess ing  whether  o r  n o t  a  proposed 
c o n t r a c t  i s  pe rsona l  i n  n a t u r e .  Such e lements shown, 
however, do n o t  f u l l y  address t h e  common law f a c t o r s  r e q u i r e d  
by I R C  3 1 2 1 ( d ) ( 2 ) .  The f o l l o w i n g  i s  a  comparison o f  t h e  FAR 
f a c t o r s  and t h e  common law f a c t o r s  used by t h e  I R S  and t h e  
Cour ts  t o  e v a l u a t e  employment s i t u a t i o n s .  
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I R S  Fac to r  Number 
FAR D e s c r i p t i v e  Elements (See above f o r  t e x t )  . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............................ . . . . . . . . . . . . . . . . . . . . . .  . ..................... 

1 .  Performance on s i t e .  7 

2 .  P r i n c i p a l  t o o l s  and equipment 
f u r n i s h e d  by USG. 

3 .  Se rv i ces  a r e  a p p l i e d  d i r e c t l y  
t o  the  i n t e g r a l  e f f o r t  o f  
agenc ies  o r  an o r g a n i z a t i o n a l  
subpa r t  i n  f u r t h e r a n c e  o f  
ass igned f u n c t i o n  o r  m iss ion .  

4 .  Comparable s e r v i c e s ,  meet ing 
comparable needs, a r e  per formed 
i n  t h e  same o r  s i m i l a r  agencies 
u s i n g  c i v i l  s e r v i c e  personne l .  

5 .  The need f o r  t h e  t y p e  o f  s e r v i c e  
p rov i ded  can reasonab ly  be 
expected t o  l a s t  beyond one year .  

6 .  The i n h e r e n t  n a t u r e  o f  t h e  s e r v i c e ,  
o r  t h e  manner i n  which i t  i s  p rov i ded  
reasonab ly  r e q u i r e s  d i r e c t l y ,  o r  
i n d i r e c t l y ,  Government d i r e c t i o n  o r  
s u p e r v i s i o n  o f  c o n t r a c t o r  employees 

FAR elements 1 ,  2 ,  3  and 5 compare f avo rab l y  w i t h  t h e  
common law f a c t o r s  7 ,  1 1 ,  3 and 5, r e s p e c t i v e l y .  C e r t a i n  
common law f a c t o r s  which a re  ve ry  impo r t an t  i n  de te rm in i ng  
whether t h e r e  i s  an employer-employee r e l a t i o n s h i p ,  i . e . ,  

Number 
9 

12 
13 
14 
15 
16 

1 7  

19 

D e s c r i p t i o n  
Ora l  o r  w r i t t e n  r e p o r t s ;  
R i g h t  t o  d i scharge ;  
R i g h t  t o  t e r m i n a t e ;  
S i g n i f i c a n t  i nves tmen t ;  
R e a l i z a t i o n  o f  p r o f i t  o r  l o s s ;  
Working f o r  more than  one 

f i r m  a t  a  t i m e ;  
Making s e r v i c e s  a v a i l a b l e  t o  

t h e  genera l  p u b l i c ;  
F u l l  t i m e  r e q u i r e d .  

a re  n o t  i n c l u d e d  i n  t h e  FAR elements used as g u i d e l i n e s  i n  
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assess ing whether o r  n o t  a  proposed c o n t r a c t  i s  persona l  i n  
na tu re  and, consequent ly ,  t h e  c o n t r a c t o r  i s  an employee. 

I . C . 3 ( c )  RECOMMENDATION: S ince t h e  I n t e r n a l  Revenue Code 
i s  t h e  law and t h e  c o u r t s  and v a r i o u s  Revenue Ru l i ngs  have 
p rov i ded  p r a c t i c a l  g u i d e l i n e s  f o r  a p p l y i n g  t h e  Code, i t  i s  
recommended t h a t  U S A I D  r e v i s e  t h e  A I D A R  t o  i n c l u d e  t h e  usual  
common law r u l e s / f a c t o r s  and r e - d r a f t  i t s  handbook t o  i n c l u d e  
a l l  common law f a c t o r s .  

U S A I D  shou ld  rev iew a l l  i t s  procurement g u i d e l i n e s  and 
r e g u l a t i o n s  a p p l i c a b l e  t o  persona l  and nonpersonal s e r v i c e s  
c o n t r a c t i n g  and: 

( 1 )  e s t a b l i s h  w r i t t e n  procedures which i n c o r p o r a t e  
t h e  20 common law f a c t o r  as d iscussed h e r e i n ,  i . e . ,  
supplement F A R  37.104(d) ;  

( 2 )  r e d r a f t  t h e  U S A I D  handbook on s e r v i c e  
c o n t r a c t i n g  so as t o  cons ide r  t h e  f a c t o r s  mandated by t h e  
I n t e r n a l  Revenue Code; 

( 3 )  des igna te  t h e  c o n t r a c t i n g  o f f i c e r  as t h e  p o i n t  
o f  d e t e r m i n a t i o n  f o r  ' e va l ua t i ng  c o n t r a c t s  f o r  s e r v i c e s  as t o  
t y p e ,  i . e ,  PSC o r  N-PSC, of c o n t r a c t ;  

( 4 )  o b t a i n  I R S  guidance by s u b m i t t i n g  fo rm SS-8, 
I n f o r m a t i o n  f o r  Use i n  Determin ing Whether a  Worker i s  an 
Employee f o r  Federa l  Employment Taxes and Income Tax 
W i t hho ld i ng ,  when ques t i onab le  s i t u a t i o n s  e x i s t ;  and, 

( 5 )  t r a i n  c o n t r a c t i n g  personne l  on employee versus 
independent  c o n t r a c t o r  procedures and de te rm ina t i ons .  
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I . C . 4 ( a )  FINDING: The general p o l i c y  and procedures of U S A I D  
f o r  a c q u i r i n g  s e r v i c e s  by c o n t r a c t  a l s o  i n c l u d e  agreement 
w i t h  o t h e r  U .S .  Government agencies. Such agreements a re  
c a l l e d  P a r t i c i p a t i n g  Agency Serv ice  Agreements o r  PASA's. 
The ques t ion  i s  whether o r  n o t  i n d i v i d u a l s  engaged i n  
per forming s e r v i c e s  under a  PASA agreement have t he  s t a t u s  of 
a  U . S .  Government employee o r  whether they a re  c a r r y i n g  on an 
independent " t r a d e  o r  business" ( t h u s  sel f -employed and 
e n ~ i t l e d  t o  t he  s e c t i o n  911  e x c l u s i o n ) .  PASA i n d i v i d u a l s  
have been awarded and paid certain benefits (allowances) in 
a d d i t i o n  t o  bas i c  pay. Such b e n e f i t s  c o n s t i t u t e  a d d i t i o n a l  
compensation and may be t axab le  o r  non-taxable depending on 
how the  i n d i v i d u a l  employment s t a t u s  i s  determined. I t  i s  
t h e  I R S  p o s i t i o n  t h a t  PASA c o n t r a c t o r s  a re  employees of U S A I D  
i r r e s p e c t i v e  o f  any c i r c u i t o u s  process used f o r  a c t u a l l y  
paying t h e  PASA c o n t r a c t o r .  

I . C . 4 ( b )  D I S C U S S I O N :  A PASA agreement c o n s t i t u t e s  an 
agreement between U S A I D  and another ,  i . e ;  p a r t i c i p a t i n g  U . S .  
Government agency, e .g . ,  t he  USDA o r  Department o f  Commerce. 
I t  i s  the  r e s p o n s i b i l i t y  o f  the  p a r t i c i p a t i n g  agency t o  
independent ly  i d e n t i f y  and s e l e c t  c o n t r a c t o r s  and consu l t an t s  
i n  accordance w i t h  i t s  own procedures. 

I n  t h e  i d e n t i f i c a t i o n  and s e l e c t i o n  process,  t h e  
p a r t i c i p a t i n g  agency may e n t e r  i n t o  an agreement w i t h  a  t h i r d  
par ty - -such as an educa t iona l  i n s t i t u t i o n  o r  p r i v a t e  
o r g a n i z a t i o n ,  t o  p rov ide  t he  c o n t r a c t o r  o r  c o n s u l t a n t  o r  t o  
recommend a  l i s t  o f  names f o r  s e l e c t i o n  purposes by t h e  
p a r t i c i p a t i n g  agency. Costs assoc ia ted w i t h  PASA's a r e  
funded by U S A I D .  compensation f o r  se rv i ces  ( s a l a r i e s  and 
wages) a re  p a i d  by e i t h e r  t h e  p a r t i c i p a t i n g  agency o r  the  
t h i r d  p a r t y ,  i . e ;  p r i v a t e  i n s t i t u t i o n  o r  u n i v e r s i t y ,  b u t  such 
payments a r e  reimbursed by U S A I D .  Level o f  s u p e r v i s i o n  by 
U S A I D  v a r i e s  accord ing t o  t he  comp lex i t y  o f  t h e  p r o j e c t  and 
t he  degree o f  d i r e c t i o n  and c o n t r o l  needed. Such l e v e l  i s  
judged o r  determined on a  case by case bas i s .  PASA 
c o n t r a c t o r s  o r  consu l t an t s  u s u a l l y  work under t he  d i r e c t i o n ,  
c o n t r o l  and supe rv i s i on  o f  t h e  Ch ie f  o f  t he  P r o j e c t  
Development O f f i c e .  U S A I D  cons iders  such i n d i v i d u a l s  as U . S .  
Government employees. A s tatement i s  u s u a l l y  inc luded  i n  t h e  
P r o j e c t  Implementat ion Order/Technical  Serv ices (PIO/T) " t h e  
c o n t r a c t o r  i s  a  f u l l  t ime  U . S .  Government employee o f  t he  
PASA agency and i s  e n t i t l e d  t o  t h e  same p r i v i l e g e s  and 
immuni t ies  as a  U.S .  D i r e c t  H i r e  Fore ign Serv ice O f f i c e r . "  

The PASA arrangement and b e n e f i t s  p a i d  t o  t h e  PASA 
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c o n t r a c t o r  by USAID a l s o  c r e a t e s  another  i n t e r r o g a t i v e  and 
depending on t h e  employment s t a t u s  o f  t h e  PASA c o n t r a c t o r ,  
t h e  i n t e r p l a y  o f  I R C  s e c t i o n  911 and 912 comes i n t o  be ing.  
I f  t h e  PASA c o n t r a c t o r  i s  a  U.S. Government employee then  he 
i s  n o t  e n t i t l e d  t o  t h e  e x c l u s i o n  o f  I R C  911 (Fo re i gn  Earned 
Income E x c l u s i o n ) ;  b u t ,  conve rse l y ,  he i s  e n t i t l e d  t o  t h e  
b e n e f i t s  o f  I R C  s e c t i o n  912 (Exemptions f o r  C e r t a i n  
A l l owances) .  Those c o s t  o f  l i v i n g  a l lowances,  e t c . ,  awarded 
t o  an employee as a d d i t i o n a l  compensation can be cons idered 
as non- taxab le  a l lowances.  

On t h e  o t h e r  hand, i f  t h e  employment s t a t u s  i s  t h a t  o f  
an independent  c o n t r a c t o r ,  t h e  worker c o u l d  be e n t i t l e d  t o  
t h e  I R C  s e c t i o n  911 e x c l u s i o n ,  b u t  must i n c l u d e  i n  gross 
income those  a l lowances awarded t o  h im i n  a d d i t i o n  t o  h i s  
base pay because such a l lowances w i l l  now be t a x a b l e  income. 

The p o s i t i o n  o f  t h e  I R S  based on t h e  i n f o r m a t i o n  
a v a i l a b l e  and a f t e r  rev iew o f  c o n t r a c t s  and i n t e r v i e w s  w i t h  - 
PASA c o n t r a c t o r s  i s  t h a t  such i n d i v i d u a l s  a re  employees o f  
t h e  USG under I R C  S e c t i o n  3121 (d ) (2 )  and a re  n o t  e n t i t l e d  t o  
t h e  f o r e i g n  earned income e x c l u s i o n .  Dur ing  t h e  rev iew 
process seve ra l  PASA c o n t r a c t o r s  were i n t e r v i ewed ,  more than  
h a l f  o f  t hose  i n t e r v i e w e d  c la imed  t h a t  t h e i r  s t a t u s  was n o t  
t h a t  o f  an employee o f  t h e  U.S. Government. T h e i r  arguments 
were as f o l l o w s :  

1 ) They a r e  employees o f  t h e  t h i  r d  p a r t y ,  
i . e . ,  p r i v a t e  o r g a n i z a t i o n  o r  u n i v e r s i t y ;  

2 )  Are n o t  e n t i t l e d  t o  r e t i r e m e n t  b e n e f i t s  and o t h e r  
b e n e f i t s  awarded t o  ca ree r  government 
emp 1  oyees ; 

3 )  Base pay i s  p a i d  by t h e  i n s t i t u t i o n  o r  u n i v e r s i t y  
and n o t  t h e  USG; 

4 )  They have never been adv ised t h a t  t hey  have t h e  
s t a t u s  o f  t h a t  o f  an employee by t h e  PASA 
agency o r  USAID. 

PASA-type i n d i v i d u a l s  a r e  cons ide red  by USAID as f u l l  
t i m e ,  U.S. Government employees o f  t h e  r e s p e c t i v e  PASA agency 
and a r e  e n t i t l e d  t o  t h e  same p r i v i l e g e s  and immun i t i es  as 
U.S. D i r e c t  H i r e  Fo re i gn  Se rv i ce  O f f i c e r s .  A lso ,  a l lowances,  
such as hous ing ,  educa t ion ,  t r a v e l ,  p e r  diem, temporary 
l i v i n g ,  COLA, FICA, e t c . ,  a r e  p a i d  by USAID d i r e c t l y  t o  t he  
PASA c o n t r a c t o r  and t r e a t e d  as non- taxab le  i n  accordance w i t h  
s e c t i o n  912 o f  t h e  I R C .  

I . C . 4 ( c )  RECOMMENDATION: The PASA agreement poses an unusual 
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and complex s i t u a t i o n  and t h e r e  c o u l d  be some p o i n t s  n o t  
cons ide red  d u r i n g  t h e  rev iew which need t o  be eva lua ted ;  
t h e r e f o r e ,  t e c h n i c a l  adv i ce  i s  needed t o  c a r e f u l l y  analyze 
and c l a r i f y  t h e  s t a t u s  o f  t h e  i n d i v i d u a l s  i n v o l v e d .  A t  
p resen t ,  t h e  I R S  team's o p i n i o n  i s  t h a t  t h e  PASA workers a re  
employees o f  t h e  USG. The f i n a l  I R S  team's recommendation 
w i l l  be based on t h e  response o f  t h e  t e c h n i c a l  adv i ce  t o  be 
prepared by t h e  IRS rev iew team and submi t ted  t o  t h e  I R S  
Ch ie f  Counse l 's  O f f i c e  f o r  c o n s i d e r a t i o n .  

[NOTE:  I f  t h e  above workers a r e  i n  f a c t  under t h e  common 
law r u l e s  employees o f  t h e  USG b u t  t h e i r  pay i s  c o n t r o l l e d  by 
a  t h i r d  p a r t y ,  t hen  under s e c t i o n  3 4 0 1 ( d ) ( l )  and t h e  Supreme 
Cou r t  d e c i s i o n  i n  O t t e  t h e  t h i r d  p a r t y  i s  r e s g o n s i b l e  f o r  
income t a x  w i t h h o l d i n g  and t h e  FICA.] 
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I .C.5(a) F I N D I N G :  I n d i v i d u a l s  were pa id  as USAID  employees 
(and received W-2's) wh i l e  a t  the same t ime they were pa id  
f o r  performing serv ices  as independent con t rac to rs  and 
received 1099's f o r  such serv ice  payments. 

I .C.5(b)  DISCUSSION: Dur ing the  I R S  review o f  USAID, a  t e s t  
check was performed o f  forms 1099 issued. I n  the se l ec t i on  
process on ly  forms 1099 i n  excess o f  $10,000 were se lected 
f o r  review [ I 09  -- the  t o t a l  value o f  which exceeded 
$1,794,300, were se lec ted ] .  The 1099's se lected were then 
compared t o  t he  " A I D  I n t e r n a l  ALPHA L i s t  - D07" and t o  the  
"SSAN/POSNO/NAME L i s t ,  AID-A/PM-603" and the  f o l l o w i n g  was 
detected. 

1 )  O f  the  109 ind iv idua ls ,  14 (12.8%) were 
a l so  1 i s t e d  on the  employee ros te rs .  

2 )  O f  t he  14, f i v e  (35.7% o f  the  14; and, 
4.6% o f  the 109 selected)  o f  t he  i n d i v i d u a l s  
were found t o  be performing serv ices  under a  
con t r ac t  wh i l e  a t  the same t ime were 
employed as a  PSC by USAID.  The t o t a l  value 
o f  these 14 repor te rs  v i a  1099's equals 
$247,702. 

The i d e n t i f i e d  s i t u a t i o n  d isc loses an u n l i k e l y  
s i t u a t i o n  where a  worker i n  USAID can rece ive  a  payment 
f o r  serv ices  performed as a  regu lar  USG employee wh i le  
rece iv ing  payments (os tens ib l y  f o r  serv ices  o ther  than 
those requ i red  as an employee) as i f  the  employee i s  
s e l f  employed and ca r r y i ng  on an independent t rade  o r  
business. 

By doing such, USAID  presents the  oppor tun i t y  f o r  a  
po r t i on ,  i .e . ,  t he  amount shown on the  form 1099, t o  be 
excluded from income by v i r t u e  o f  I R C  sec t ion  911. 

Although a  worker can simultaneously have a  dual  
s ta tus ,  unless i t  can be demonstrated t h a t  the  a l leged 
con t rac to r  d u t i e s  are  ou ts ide  the  du t i es  performed as a  
USG employee, compensation a l leged t o  be f o r  cont rac tua l  
e f f o r t s  should be considered and repor ted as wages. 

I .C.S(c) RECOMMENDATION: U S A I D  should review a l l  
e x i s t i n g  gu ide l ines ,  regu la t i ons  and ru les ,  espec ia l l y  
those p e r t i n e n t  t o  T i t l e s  5 and 26 o f  t he  Uni ted States 
Code; and, i nsu re  t h a t  1099's are on ly  issued t o  bona 
f i d e  cont rac tors ,  such r ec i p i en t s  are n o t  i n  an 
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employment s t a t u s  w i t h  t h e  USG and p o s s i b l y  p r o h i b i t t :  
t he reby  f r o m  s i m u l t a n e o u s l y  p r o v i d i n g  c o n t r a c t o r  
s e r v i c e s  t o  t h e  USG. Monies p a i d  t o  an USAID employee 
f o r  s e r v i c e s  per fo rmed r e p r e s e n t  wages s u b j e c t  t o  
w i t h h o l d i n g  and S o c i a l  S e c u r i t y  t a x e s  and r e p o r t a b l e  t o  
t h e  I R S ,  t h e  S o c i a l  S e c u r i t y  A d m i n i s t r a t i o n ,  and t h e  
employee on Form W-2. 
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I . C . 6 ( a )  FINDING: I n  i ns tances  where fund ing i s  f r om  
o r  p rov i ded  by t h e  USG and/or a  f o r e i g n  c o u n t r y  f o r  
which USAID i s  making payment t o  c e r t a i n  i n d i v i d u a l s  
p r o v i d i n g  pe rsona l  s e r v i c e s  who would o the rw i se  be an 
employee o f  t h e  USG, such payments a r e  n o t  be ing  
r e p o r t e d  as employee compensation by USAID. 

I .C .G (b )  DISCUSSION: A hos t  c o u n t r y  c o n t r a c t  ( h e r e a f t e r  
r e f e r r e d  t o  as "HCC") i s  a  l e g a l l y  b i n d i n g  agreement 
between t h e  c o n t r a c t i n g  agency and an e n t i t y  -- 
i n s t i t u t i o n ,  f i r m  o r  i n d i v i d u a l ,  whereby t h e  l a t t e r  
under takes t o  p r o v i d e  t h e  s p e c i f i e d  goods o r  s e r v i c e s  
r e q u i r e d  t o  c a r r y  o u t  a  U S A I D  approved p r o j e c t  i n  r e t u r n  
f o r  payment t h e r e f o r .  L i s t e d  below a r e  v a r i o u s  
f i n a n c i n g  methods used by USAID i n  t h e  implementa t ion  o f  
HCC's. 

1 .  D i r e c t  reimbursement t o  t h e  h o s t  c o u n t r y .  
2 .  D i r e c t  l e t t e r  o f  commitments t o  

s u p p l i e r / c o n t r a c t o r .  
3 .  L e t t e r  o f  commitment t o  a  US bank. 
4 .  Spec ia l  l e t t e r  o f  c r e d i t .  
5 .  T r u s t  fund.  

" T r u s t  f und "  rep resen ts  t h e  h o s t  c o u n t r y  f i n a n c i n g .  
U S A I D  r e g u l a t i o n s  r e q u i r e  t h a t  funds i n  t r u s t  f o r  t h e  
h o s t  government be s u b j e c t  t o  g e n e r a l l y  t h e  same 
requ i rement  of use, f i s c a l  r e s p o n s i b i l i t i e s  and 
management t h a t  app l y  t o  A I D  a p p r o p r i a t e d  d o l l a r  funds. 
T h i s  i s  so even though U S A I D  i s  n o t  a  p a r t y  t o  t h e  HCC. 

Mandatory c l ause  number 2 f o r  AID-Financed Host  
Count ry  Con t rac t s  s t a t e s ,  i n  p a r t :  

"The p a r t i e s  h e r e t o  unders tand t h a t  t h e  
c o n t r a c t  has reserved t o  A I D  c e r t a i n  r i g h t s  
such as , b u t  n o t  l i m i t e d  t o  t h e  r i g h t  t o  
approve t h e  terms o f  t h i s  c o n t r a c t ,  and any 
o r  a l l  p l ans ,  r e p o r t s ,  s p e c i f i c a t i o n s ,  
subcon t rac t s ,  b i d  documents, d rawings o r  
o t h e r  documents r e l a t e d  t o  t h i s  c o n t r a c t  and 
t h e  p r o j e c t  t o  which i s  p a r t .  The p a r t i e s  
h e r e t o  f u r t h e r  understand and agree t h a t  A I D ,  
i n  r e s e r v i n g  any o r  a l l  o f  t h e  f o r e g o i n g  
approva l  r i g h t s ,  has ac ted  s o l e l y  as a  
f i n a n c i n g  e n t i t y  t o  assure t h e  p roper  use of  
USG funds and t h a t  any d e c i s i o n  by A I D  t o  
e x e r c i s e  o r  r e f r a i n  from e x e r c i s i n g  these 
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a p p r o v a l  r i g h t s  s h a l l  be made as  t h e  
f i n a n c i e r  i n  t h e  course  o f  f i n a n c i n g  t h i s  
p r o j e c t  and s h a l l  n o t  be cons t rued  as making 
A I D  a p a r t y  t o  t h e  c o n t r a c t . "  

I t  was f u r t h e r  a s c e r t a i n e d  and determined t h a t  
HCC's u s u a l l y  p r o v i d e  t h a t  t h e  c o n t r a c t o r  and i t s  
employees, who a r e  n o t  c i t i z e n s  o r  permanent r e s i d e n t s  
o f  t h e  h o s t  c o u n t r y ,  a r e  b e i n g  p a i d  f r e e  o f  a l l  t a x e s ,  
f e e s ,  l e v i e s  o r  i m p o s i t i o n s  imposed under laws i n  e f f e c t  
i n  t h e  h o s t  c o u n t r y  w i t h  r e s p e c t  t o  a l l  work and 
s e r v i c e s  per formed under t h e  HCC c o n t r a c t .  

USAID does n o t  p r o v i d e  any payment i n f o r m a t i o n  o r  
r e p o r t  t o  t h e  I R S  w i t h  r e s p e c t  t o  HCC's on US n a t i o n a l s  
and/or  US f i r m s  p e r f o r m i n g  s e r v i c e s  i n  p a r t i c i p a t i n g  
c o u n t r i e s  under t h e  te rms o f  t h e  HCC. 

US n a t i o n a l ' s  and US f i r m ' s  p a r t i c i p a t i o n  i n  HCC's, 
and such invo lvement  coup led w i t h  t h e  un ique HCC 
arrangement c r e a t e s  an unusual  s i t u a t i o n ,  i . e . ,  such 
i n d i v i d u a l s  o r  f i r m s  a r e  p e r f o r m i n g  s e r v i c e s  f o r  t h e  
h o s t  c o u n t r y  b u t  payment i s  made by A I D ,  as a  r e s u l t  t h e  
f o l l o w i n g  must be r e s o l v e d :  

--- S ince  t h e  f u n d i n g  o f  HCC's i s  p r o v i d e d  by t h e  
USG, s h a l l  such fund ing  be c o n s t r u e d  as t h e  c o n t r o l l i n g  
f a c t o r  f o r  employment s t a t u s  purposes? 

--- I s  t h e  employment s t a t u s  one which c r e a t e s  an 
employer-employee r e l a t i o n s h i p ?  

--- I f  an employer-employee r e l a t i o n s h i p  e x i s t s ,  
who i s  t h e  employer ,  i . e . ,  t h e  c o n t r a c t i n g  agency, t h e  
most c o u n t r y  o r  USAID which  makes t h e  payment? 

--- Are t h e  i n d i v i d u a l s  engaged under HCC's 
compel led  t o  comply w i t h  US income t a x  o b l i g a t i o n s  as US 
government employees? 

I .C .G(c )  RECOMMENDATION: The HCC s i t u a t i o n  poses 
an unusual  and complex arrangement n o t  h e r e t o f o r e  
c o n s i d e r e d  by t h e  I R S .  T h e r e f o r e ,  t e c h n i c a l  a d v i c e  i s  
needed t o  c l a r i f y  t h e  employment s t a t u s  o f  t h e  
i n d i v i d u a l s  i n v o l v e d  i n  HCC's. The outcome o f  t h e  
t e c h n i c a l  a d v i c e ,  wh ich  i s  t o  be prepared by A s s i s t a n t  
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C h i e f  C o u n s e l  ( E m p l o y e e  B e n e f i t s  and E x e m p t  
O r g a n i z a t i o n )  w i l l  s e r v e  t o  g u i d e  and f o r m a t  f i n a l  
r e c o m m e n d a t i o n s  b y  I R S  on t h i s  i s s u e  t o  U S A I D .  
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I . C . 7 ( a )  FINDING: Workers who shou ld  have been 
cons ide red  as PSC1s a r e  be ing  c o n t r a c t e d  w i t h  and p a i d  
by purchase o r d e r s  and some were m i s - c l a s s i f i e d  as 
N-PSC's. Consequent ly ,  such workers were n o t  i d e n t i f i e d  
and r e p o r t e d  as employees. 

I . C . 7 ( b )  D I S C U S S I O N :  I t  i s  s t a t e d  w i t h o u t  equ i voca t i on  
i n  FAR 37.104: 

" ( a )  A s  i n d i c a t e d  i n  F A R  3 7 . 1 0 1 ,  Personal 
Serv ices  Con t rac t s  i s  c h a r a c t e r i z e d  by t h e  
employer-employee r e l a t i o n s h i p  i t  c rea tes  
between t h e  government and t h e  c o n t r a c t o r s  
pe rsonne l .  The government i s  no rma l l y  
r e q u i r e d  t o  o b t a i n  i t s  employees by d i r e c t  
h i r e  under c o m p e t i t i v e  appointment  o r  o t h e r  
procedures  r e q u i r e d  by t h e  c i v i l  s e r v i c e  
1 aws. O b t a i n i n g  persona l  s e r v i c e  by c o n t r a c t  
r a t h e r  t han  by d i r e c t  h i r e  c i r cumven ts  those 
laws un less  Congress has s p e c i f i c a l l y  
a u t h o r i z e d  a c q u i s i t i o n  o f  t h e  s e r v i c e s  by 
c o n t r a c t .  

" ( b )  Agencies s h a l l  n o t  award persona l  
s e r v i c e s  c o n t r a c t s  un less  s p e c i f i c a l l y  

* 
# 

a u t h o r i z e d  by s t a t u t e  ( e . g . ,  5 USC 3109) t o  
do so. " 

A t  p o s t  " D M  16.7% o f  t h e  purchase o rde rs  t o  
i n d i v i d u a l s  rev iewed were found t o  be m i s - c l a s s i f i e d  and 
f o r  s e r v i c e s  t h a t  a r e  ve ry  l i k e l y  "employee" s e r v i c e s .  
That  i s ,  t h e  purchase o rde rs  were f o r  r e c u r r i n g  s e r v i c e s  
t h a t  appeared t o  be such t h a t  an employer-employee 
r e l a t i o n s h i p  e x i s t e d .  Not  o n l y  does m i s - c l a s s i f i c a t i o n  
o r  p r a c t i c e  a v o i d  r e p o r t i n g  of  payments as PSC wages, 
b u t  t h e  process p reven t s  t h e  c o n t r o l l e r ' s  o f f i c e  from 
i d e n t i f y i n g  such payments as remunerat ion  and t h e  
subsequent w i t h h o l d i n g  o f  income and S o c i a l  S e c u r i t y  
taxes .  

I . C . 7 ( c )  RECOMMENDATION: Regardless of  t h e  f u n d i n g  
mechanism used t o  pay i n d i v i d u a l s  f o r  persona l  s e r v i c e s ,  
U S A I D  shou ld  develop g u i d e l i n e s  o r  make changes t o  
e x i s t i n g  manual requ i rements  t o  i n s u r e  t h a t  workers a re  
be ing  c l a s s i f i e d  p r o p e r l y  ( e . g .  u s i n g  t h e  20 common law 
f a c t o r s )  t o  ensure t h e r e  i s  proper  w i t h h o l d i n g ,  pay ing  
over ,  and r e p o r t i n g  o f  w i t h h e l d  taxes .  
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11. I n f o r m a t i o n  R e p o r t i n g  and Compliance by t h e  Federa l  Agency 

A .  Top ic  Background 

I n f o r m a t i o n  r e t u r n s  [Form W-2 and Form 1099 s e r i e s ]  a r e  forms 
t h a t  p r o v i d e  i n f o r m a t i o n  r e q u i r e d  by t h e  I n t e r n a l  Revenue 
S e r v i c e .  The p r i n c i p a l  purpose f o r  i n f o r m a t i o n  r e t u r n s  i s  t o  
p r o v i d e  t h e  I R S  w i t h  a  mechanism t o  match payment i n f o r m a t i o n  w i t h  
t h e  r e c i p i e n t ' s  income t a x  r e t u r n  t o  see whether t h e  payments were 
i n c l u d e d  i n  income. There a r e  f o u r  ( 4 )  main c a t e g o r i e s  o f  
i n f o r m a t i o n  r e t u r n s :  

1 .  I n f o r m a t i o n  r e t u r n s  o f  persons s u b j e c t  t o  s p e c i a l  
p r o v i s i o n s  o f  t h e  law;  

2 .  I n f o r m a t i o n  r e t u r n s  o f  employers r e p o r t i n g  wages and 
o t h e r  payments t o  employees; 

3. I n f o r m a t i o n  r e t u r n s  o f  employee b e n e f i t  p l a n s ;  and, 

4 .  I n f o r m a t i o n  r e t u r n s  f o r  payments t o  nonemployees and 
t r a n s a c t i o n s  w i t h  o t h e r  persons.  

T h i s  rev iew d e a l t  p r i m a r i l y  w i t h  t h e  second and f o u r t h  
c a t e g o r i e s  t o  a s c e r t a i n  compl iance by s e l e c t e d  Federa l  agenc ies  t o  
r e p o r t  c e r t a i n  k i n d s  o f  payments f o r  t r a n s a c t i o n s  which must be 
r e p o r t e d  t o  t h e  r e c i p i e n t  and t o  t h e  IRS f o r  i n f o r m a t i o n  and 
match ing  purposes.  

I f  an -empl oyer-empl oyee r e 1  a t i  onsh i  p  . e x i s t s  [ i t  does n o t  
m a t t e r  wha t  i t  i s  c a l l e d ,  i . e . ,  p a r t n e r ,  agent ,  o r  independent  
c o n t r a c t o r ] ,  t h e n  a  Form W-2 (Wage and Tax Sta tement )  must be 
completed and g i v e n  t o  each employee [Ref :  I R S  P u b l i c a t i o n  1 5 ,  
C i r c u l a r  El Employer 's  Tax Guide] ,  i . e . ,  t h e  second c a t e g o r y .  

W i t h  r e s p e c t  t o  t h e  f o u r t h  ca tegory ,  r e p o r t i n g ,  g e n e r a l l y ,  i s  
n o t  r e q u i r e d  f o r  payments t o  c o r p o r a t i o n s ;  however, r e p o r t i n g  i s  
r e q u i r e d  f o r  payments t o  p a r t n e r s h i p s .  The forms used t o  r e p o r t  
r e q u i r e d  payments t o  nonemployees and t r a n s a c t i o n s  w i t h  o t h e r  
persons a r e  t h e  Form 1099 s e r i e s .  

The most f r e q u e n t l y  used of t h i s  s e r i e s ,  Form 1099-MISC, 
Statement  f o r  R e c i p i e n t s  o f  M isce l l aneous  Income, must be f i l e d  
w i t h  t h e  I R S  by t h e  l a s t  day o f  February  each year  f o r  t h e  
f o l l o w i n g  ( t o  name j u s t  a  few payment t y p e s ) .  By t h e  l a s t  day o f  
January each year ,  each payer  must a l s o  f u r n i s h  a  copy o f  t h i s  
form t o  each r e c i p i e n t .  (See s e c t i o n  1.6041 o f  t h e  Income Tax 
R e g u l a t i o n s  f o r  comprehensive i n s t r u c t i o n s . )  
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a .  Payments of $600 o r  more f o r  r e n t s ;  

b .  P r i z e s ,  awards, e t c .  o f  $600 o r  more t h a t  a r e  n o t  f o r  
s e r v i c e s  rendered;  

c .  Payments o f  $600 o r  more f o r  f e e s ,  commissions, premiums, 
remunera t ions ,  emoluments, compensat ions, o r  o t h e r  f i x e d  o r  
de te rm inab le  g a i n s ,  p r o f i t s ,  and income amounts t o  persons n o t  
t r e a t e d  as employees f o r  s e r v i c e s  rendered i n  t h e  p a y e r ' s  t r a d e  o r  
bus iness  ( i n c l u d i n g  government agenc ies  and n o n p r o f i t  a c t i v i t i e s ) .  
[Re f .  I n t e r n a l  Revenue Code s e c t i o n  60411 The k i n d s  o f  nonemployee 
compensat ion t o  be r e p o r t e d  on Form 1099-MISC i n c l u d e  f e e s ,  
commissions, p r i z e s ,  awards, o r  o t h e r  fo rms o f  compensat ion f o r  
s e r v i c e s  rendered f o r  t h e  t r a d e  o r  bus iness  by an i n d i v i d u a l  who 
i s  n o t  an employee. 

Examples : 

1 .  Payments t o  nonemployee e n t e r t a i n e r s  f o r  s e r v i c e s .  

2 .  A t t o r n e y ' s  and a c c o u n t a n t ' s  f e e s  f o r  p r o f e s s i o n a l  
s e r v i c e s .  

3 .  A f e e  p a i d  t o  a  nonemployee and t r a v e l  reimbursement 
f o r  wh ich  t h e  nonemployee d i d  n o t  account  t o  t h e  payer ,  i f  t h e  f e e  
and reimbursement aggregate  a t  l e a s t  $600. 

For  c o n t r a c t s  e n t e r e d  i n t o  by a  Federa l  e x e c u t i v e  agency, as 
d e f i n e d  i n  26 CFR 1.6050M- l (b ) ,  f o r  t h e  s a l e  o f  p r o p e r t y ,  
r e n d e r i n g  o f  s e r v i c e s ,  o r  o t h e r  c o n s i d e r a t i o n  where t h e  amount o f  
t h e  c o n t r a c t u a l  o b l i g a t i o n  exceeds $25,000, t h e  Federa l  agency 
must p r o v i d e  s p e c i f i c  i n f o r m a t i o n  t o  t h e  I R S  a d v i s i n g  i t  o f  such 
c o n t r a c t .  Forms 8596 and 8596A a r e  used t o  r e p o r t  t h e  r e q u i r e d  
i n f o r m a t i o n .  A "Federa l  e x e c u t i v e  agency" i n c l u d e s  any e x e c u t i v e  
agency ( d e f i n e d  by t h e  U.S. Code as an e x e c u t i v e  department ,  a  
government c o r p o r a t i o n ,  and an independent  e s t a b l i s h m e n t  -- o t h e r  
t h a n  t h e  General  Account ing  O f f i c e ) ,  m i l i t a r y  depar tment ,  W.S.  
P o s t a l  S e r v i c e  and t h e  U.S .  P o s t a l  Rate Commission. 

The requ i remen t  f o r  i n f o r m a t i o n  r e t u r n s  r e l a t i n g  t o  persons 
r e c e i v i n g  c o n t r a c t s  f rom c e r t a i n  Federa l  agenc ies  was e f f e c t i v e  
January 1,  1987. Thus, a l l  c o n t r a c t s  s i g n e d  on o r  a f t e r  t h a t  d a t e  
and a l l  c o n t r a c t s  s igned  p r i o r  t o  t h a t  d a t e  b u t  s t i l l  i n  e f f e c t  on 
t h a t  d a t e  a r e  s u b j e c t  t o  i n f o r m a t i o n  r e p o r t i n g .  The t e r m  
" c o n t r a c t "  means an " o b l i g a t i o n  o f  a  Federa l  e x e c u t i v e  agency t o  
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make payment of money ( o r  o t h e r  p r o p e r t y )  t o  a  person i n  r e t u r n  
f o r  t h e  s a l e  of p r o p e r t y ,  t h e  r e n d e r i n g  o f  s e r v i c e s ,  o r  o t h e r  
c o n s i d e r a t i o n . "  [Ref. 26 CFR 1.6050M-l(b)(2)(i)l 
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B. ISSUES 

1.  Whether t h e  agency i n c o n s i s t e n t l y  c l a s s i f i e s  
workers  i n  comparable p o s i t i o n s  r e s u l t i n g  i n  d i f f e r i n g  
t r e a t m e n t  w i t h  r e s p e c t  t o  FICA w i t h h o l d i n g ,  income t a x  
w i t h h o l d i n g  and/or  i n f o r m a t i o n  r e p o r t i n g .  

2 .  Whether t h e  agency p r o p e r l y  de termines workers  
excepted f r o m  FICA t a x a t i o n  under s e c t i o n  3122; and, 
even where so excep ted  t h e  workers  a r e  s t i l l  employees 
f o r  income t a x  w i t h h o l d i n g  purposes and f o r  a l l  o t h e r  
purposes o f  t h e  I R C  ( i n c l u d i n g  I R C  s e c t i o n  9 1 1 ) ,  b u t  t h e  
agency has f a i l e d  t o  c o n s i d e r  such workers  as employees. 

3.  Whether agency o r  e m p l o y e r / c o n t r a c t o r  
d e t e r m i n a t i o n s  r e g a r d i n g  employment s t a t u s  have, f o r  
overseas worke rs ,  been made t o  a f f e c t  worker  e n t i t l e m e n t  
t o  t h e  F o r e i g n  Earned Income E x c l u s i o n .  
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C .  DETERMINATIONS: 
I I . C . l ( a )  FINDING: A rev iew of t h e  941 's  was made b u t  t h e  
941 's  c o u l d  n o t  c o n s i s t e n t l y  be r e c o n c i l e d  w i t h  p a y r o l l  
r e c o r d s  and/or  pay vouchers f o r  t h e  U S A I D  a c t i v i t i e s  
r e v i  ewed. 

I 1  . C .  1 ( b )  D I S C U S S I O N :  The 941 ' s  were reconc i  l e d  a t  t h r e e  
p o s t s .  A t  Post " A "  r e c o n c i l i a t i o n  was made f o r  years  1986 
and 1988.  No discrepancies were found on salaries reported 
on t h e  941 's  and p a y r o l l  r e c o r d s .  

A t  p o s t  " 8 "  t h e  I R S  rev iew team t r i e d  t o  r e c o n c i l e  
yea rs  1987 and 1988. The r e c o n c i l i a t i o n  c o u l d  n o t  be made 
s i n c e  p a y r o l l  reco rds  were m i s s i n g ,  r e t u r n s  ( 9 4 1 ' s )  have n o t  
been f i l e d ,  and c o p i e s  o f  941 's  c o u l d  n o t  be found by U S A I D  
f o r  t h e  r e c o n c i l i a t i o n .  

A t  p o s t  " C "  which covers  two r e p o r t i n g  e n t i t i e s ,  a  
r e c o n c i l i a t i o n  was made f o r  yea rs  1986 and 1988. On one of  
t h e  r e p o r t i n g  e n t i t i e s  minor  d i s c r e p a n c i e s  were found between 
t h e  941 f i l e d  and t h e  pay vouchers.  On t h e  o t h e r  r e p o r t i n g  
e n t i t y  t h e  wages r e p o r t e d  on t h e  941 f i l e d  d i d  n o t  agree w i t h  
t h e  amounts on t h e  pay vouchers. 

I I . C . l ( c )  RECOMMENDATION: Persons p r e p a r i n g  941 r e t u r n s  must 
g i v e  i nc reased  a t t e n t i o n  t o  such p r e p a r a t i o n  t o  ensure t h a t  
a l l  s a l a r i e s  p a i d  a r e  c o r r e c t l y  i n c l u d e d  on t h e  941 's .  The 
p r e p a r e r  o f  t h e  9 4 1 ' s  s h o u l d  m a i n t a i n  s ta tements  o f  e a r n i n g  
r e c o r d s  t o  show m i s s i o n  payments t o  pe rsona l  s e r v i c e  
c o n t r a c t o r s .  T h i s  s ta temen t  s h o u l d  p r o v i d e  f o r  r e c o r d i n g  o f  
s a l a r i e s ,  FICA and Federa l  Income Tax W i t h h o l d i n g .  

A f t e r  rev iew o f  e x i s t i n g  g u i d e l i n e s  and d i r e c t i v e s ,  a  
s t a n d a r d  s e t  o f  p rocedures  o r  s t e p s  f o r  941 p r e p a r a t i o n  and 
r e v i e w / a u d i t  shou ld  be developed and implemented by USAID. 
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I I .C .2 (a )  FINDING: When USAID issues a  con t r ac t  t o  an 
i n d i v i d u a l  t he re  i s  no process o r  p rov i s i on  t o  determine i f  
the  payee o r  con t rac to r  i s  a  U.S. c i t i z e n  o r  'green card" 
holder .  

I I .C .2 (b )  DISCUSSION: USAID negot ia tes con t rac ts  w i t h  var ious 
i n d i v i d u a l s  and e n t i t i e s  f o r  a  v a r i e t y  o f  serv ices ,  i . e .  
e l e c t r i c i a n s ,  plumbers, e t c .  When these con t rac ts  a re  
prepared t he  posts  have no way of i d e n t i f y i n g  whether the  
i n d i v i d u a l s  a re  U.S. c i t i z e n s  o r  "green card" holders.  Such 
p rac t i ces  c rea te  i n t e r n a l  con t ro l  problems f o r  the  
agency because USAID must f i l e  in fo rmat ion  r e tu rns  on 
payments t o  c e r t a i n  U.S. c i t i z e n s  o r  res iden t  a l i ens .  
I f  a  1099 i s  no t  issued, the  I R S  has no way o f  checking the  
income t h a t  was received against  income repor ted by the  
i n d i v i d u a l .  

I I .C .2 ( c )  RECOMMENDATION: When cont rac ts  are prepared, 
procedures should be establ ished t o  i d e n t i f y  whether the  
payee i s  a  U.S. c i t i z e n  o r  res ident  a l i e n .  I n  cases where a  
con t rac to r  has been i d e n t i f i e d  as a  U.S. company, c i t i z e n  o r  
"green card" ho lder ,  USAID  should s o l i c i t  a  Socia l  Secur i ty  
Number o r  Employer I d e n t i f i c a t i o n  Number and incorpora te  i t 
i n t o  the  con t rac t .  Once the  requi red in fo rmat ion  i s  i n  the 
con t rac t ,  t he  c o n t r o l l e r ' s  o f f i c e  can accumulate paymect 
in fo rmat ion ,  as appropr ia te,  f o r  eventual 1099 prepara t ion  
and submission t o  the  I R S .  
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I I . C . 3 ( a )  FINDING: Review of M isce l l aneous  Income forms,  fo rm 
1099-MISC, by t h e  I R S  rev iew team d i s c l o s e d  t h a t  t h e  t o t a l  
amount o f  c o n t r a c t  payments and b e n e f i t s  p r o v i d e d  t o  
c o n t r a c t o r s  by t h e  USG a r e  n o t  b e i n g  r e p o r t e d  the reon .  

I I . C . 3 ( b )  DISCUSSION: A t  a l l  overseas USAID p o s t s  rev iewed,  
1099 's  were checked and compared t o  t h e  procurement documents 
a p p l i c a b l e  t o  such 1099 's .  A ma jor  problem was no ted  i n  t h a t  
t h e  "nonemployee compensat ion" amounts, i t e m  7 ,  d i d  n o t  
i n c l u d e  a l l  payments and/or  b e n e f i t s  p r o v i d e d  t o  t h e  payees 
by U S A I D .  The 1099 's  i ssued  r e p o r t e d  o n l y  t h e  " s a l a r y "  o r  
"wages" wh ich  u s u a l l y  i s  a  separa te  l i n e  i t e m  i n  t h e  
c o n t r a c t s .  

A l s o  i n c l u d e d  i n  and p r o v i d e d  by t h e  c o n t r a c t s  a r e  i tems 
e v e n t u a l l y  p a i d  t o  o r  f o r  t h e  c o n t r a c t o r  d u r i n g  t h e  p e r i o d  o f  
s e r v i c e .  Some o f  these  i t ems  a re :  per  diem, a i r f a r e  
reimbursements, t r a v e l  and t r a n s p o r t a t i o n ,  i nsu rance ,  
e d u c a t i o n  expenses, hous ing  ( e i t h e r  i n - k i n d  o r  payment o f  a 
hous ing  a l lowance s i m i l a r  t o  t h a t  p a i d  t o  d i r e c t - h i r e  
employees) ,  au tomob i le  sh ipment ,  e t c .  

E x c l u s i o n  o f  t h e  v a r i o u s  b e n e f i t s  and o t h e r  payments 
g i v e n  o r  made t o  bona f i d e  c o n t r a c t o r s  by USAID f rom t h e  
1099 's  a c t u a l l y  i ssued  by t h e  v a r i o u s  overseas USAID p o s t s  
f o r  1988 has r e s u l t e d  i n  an e s t i m a t e d  understatement  o f  
$923,000 i n  g ross  c o n t r a c t o r  income. F a i l u r e  t o  p r o p e r l y  
i n c l u d e  v a r i o u s  c o n t r a c t o r  b e n e f i t s  on t h e  1099's  may have 
r e s u l t e d  f r o m  a  m isunders tand ing  o f  t h e  p r o v i s i o n s  o f  2 6  USC 
912, Exemption f o r  C e r t a i n  Al lowances.  - 

S e c t i o n  912 i s  o n l y  a p p l i c a b l e  t o  c i v i l i a n  o f f i c e r s  and 
employees o f  t h e  USG, b u t  i t  i s  n o t  a p p l i c a b l e  t o  c o n t r a c t o r s  
p a i d  by t h e  USG. 

I I . C . 3 ( c )  RECOMMENDATION: Be fo re  i s s u i n g  1099's  t h e  
a p p l i c a b l e  c o n t r a c t s  shou ld  be rev iewed t o  ensure t h a t  a l l  
payments made by t h e  USG and a l l  i n - k i n d  b e n e f i t s  o r  s e r v i c e s  
p r o v i d e d  a c c o r d i n g  t o  t h e  c o n t r a c t  a r e  i n c l u d e d  i n  t h e  1099. 
I n c o r r e c t  p r e p a r a t i o n  o r  t h e  f a i l u r e  o f  USAID t o  i n c l u d e  on 
t h e  1099 's  a l l  c o n t r a c t  i t ems  a f f o r d s  c o n t r a c t o r s  w i t h  t h e  
o p p o r t u n i t y  t o  u n d e r r e p o r t  t h e i r  income on t h e i r  income t a x  
r e t u r n  and t o  t a k e  deduc t ions  f o r  expenses, e . g . ,  t r a v e l ,  
e d u c a t i o n  c o s t s ,  e t c . ,  t h a t  were re imbursed and n o t  o the rw ise  
r e p o r t e d  as income by t h e  c o n t r a c t o r .  
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111. Employee Records I n q u i r y ,  i . e . ,  P o t e n t i a l  Abuse of Sec t i on  
911 f o r  E x c l u s i o n  f r o m  Gross Income 

A .  TOPIC BACKGROUND 

1 .  INTRODUCTION 

I n  p a s t  years  Congress has p rov i ded  seve ra l  t a x  i n c e n t i v e s  t o  
enc3urage U . S .  t axpayers ,  b o t h  i n d i v i d u a l s  and c o r p o r a t i o n s ,  t o  go 
overseas. A p r o v i s i o n  i n  t h e  t a x  law passed i n  t h e  1920 's  a l l owed  
an u n l i m i t e d  exemption of  f o r e i g n  earned income. I n  t h e  1950 's '  
l i m i t a t i o n s  were p l aced  on t h e  e x c l u s i o n .  Then i n  1978 t h e  
e x c l u s i o n  was rep laced  by a  s e r i e s  o f  deduc t ions  known as excess 
f o r e i g n  l i v i n g  c o s t s ,  and an e x c l u s i o n  o f  earned income was 
a v a i l a b l e  t o  those  taxpayers  l i v i n g  i n  ha rdsh ip  a rea  camps. The 
Economic Recovery Tax Ac t  o f  1981 p rov i des  t h a t  t h e  e x c l u s i o n  o f  
income under s e c t i o n  911 does n o t  app l y  t o  amounts " p a i d  by t h e  
U n i t e d  S ta tes  o r  any agency t h e r e o f . "  P r i o r  s e c t i o n  911 language 
had a p p l i e d  s i n c e  1926. Bu t ,  e f f e c t i v e  i n  1982 t h e  new e x c l u s i o n  
under I R C  S e c t i o n  911 was a v a i l a b l e  t o  q u a l i f y i n g  i n d i v i d u a l s  
overseas.  T h i s  e x c l u s i o n  i s  s t i l l  a v a i l a b l e ,  even though t h e  
y e a r l y  amount o f  t h e  e x c l u s i o n  has changed seve ra l  t imes .  A 
taxpayer  completes Form 2555 when t a k i n g  t h e  s e c t i o n  911 
e x c l u s i o n .  

2. QUALIFIED INDIVIDUALS 

To q u a l i f y  f o r  t h e  Sec t i on  911 e x c l u s i o n ,  t h e  i n d i v i d u a l  
taxpayer  must have a  t a x  home o u t s i d e  t h e  U n i t e d  S t a t e s  and must 
complete:  1 )  a  p e r i o d  of bona f i d e  res idence ;  o r  2 )  p h y s i c a l  
presence o u t s i d e  t h e  U . S .  

A .  Tax Home: 

The t a x p a y e r ' s  r e g u l a r  o r  p r i n c i p a l  p l ace  o f  bus iness  i s  
g e n e r a l l y  h i s / h e r  t a x  home rega rd l ess  of  where t h e  taxpayer  
ma in ta i ns  h i s / h e r  f a m i l y  home. For  Sec t i on  911 t h e  te rm " t a x  
home" has t h e  same meaning which i t  has f o r  purposes o f  
S e c t i o n  1 6 2 ( a ) ( 2 )  r e l a t i n g  t o  t r a v e l  expenses away f rom home. 

B. Bona F i d e  Residence: 

The bona f i d e  res idence  t e s t  denotes permanency. A 
t a x p a y e r ' s  purpose,  i n t e n t ,  l e n g t h ,  and n a t u r e  o f  s t ay  a re  
f a c t o r s  used t o  e s t a b l i s h  res idency .  Sec t i on  871 govern ing 
t h e  s t a t u s  o f  a  r e s i d e n t  a l i e n  i s  t h e  same g u i d e l i n e  used t o  
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determine bona f i d e  res idence f o r  a  U . S .  c i t i z e n  abroad. Only 
U .S .  c i t i z e n s  can q u a l i f y  f o r  t h e  bona f i d e  res idence s t a t u s .  
Resident  a l i e n s  cannot q u a l i f y  s i n c e  they  a re  a l ready  
r e s i d e n t s  o f  t h e  Un i t ed  S ta tes .  Bona f i d e  res idence i s  n o t  
a l l o w a b l e  i f  t h e  taxpayer makes a  statement t o  t h e  f o r e i g n  
coun t r y  t h a t  he i s  a  nonres ident  o f  t h a t  coun t ry  and, due t o  
t h e  nonresidency,  he i s  n o t  s u b j e c t  t o  income t a x  o f  t h a t  
coun t r y .  

Bona f i d e  res idence c o n s i s t s  o f  an u n i n t e r r u p t e d  pe r i od  
which i nc l udes  an e n t i r e  t a x  year,  f o r  calendar year 
taxpayers  i t  would be January 1 th rough December 31. I f  a  
person a r r i v e s  i n  a  f o r e i g n  coun t r y  on January 1 o r  a f t e r ,  
t h e  q u a l i f y i n g  p e r i o d  w i l l  beg in  t h e  f o l l o w i n g  January 1 s t .  
Once t h e  taxpayer has es tab l i shed  bona f i d e  residence,  he/she 
may c l a i m  b e n e f i t s  f o r  t h e  e n t i r e  p e r i o d  o f  res idence i n  t h e  
f o r e i g n  coun t r y .  

C .  Phys ica l  Presence: 

A c i t i z e n  o r  r e s i d e n t  a l i e n  o f  t h e  U . S .  must be present  
i n  a  f o r e i g n  coun t ry  o r  c o u n t r i e s  f o r  330 f u l l  days o u t  o f  
any 12 consecu t i ve  month p e r i o d  t o  q u a l i f y  f o r  t h e  phys i ca l  
presence t e s t .  A " f u l l  day" begins a t  m idn igh t  a f t e r  t h e  
a r r i v a l  i n  t h e  f o r e i g n  coun t ry .  The te rm " 12 consecut ive  
months" means any p e r i o d  beg inn ing w i t h  any day and ending 
on t h e  day be fo re  t h a t  date  i n  t h e  12 th  succeeding month. 

(Example: J u l y  1  1987 - June 30, 1988 i s  12 
consecut ive  months.) 

I f  a  person overseas t r a v e l s  from one f o r e i g n  coun t ry  t o  
o t h e r s ,  t h e  p e r i o d  i s  s t i l l  cons idered f o r e i g n  un less t h e  
t r a v e l  i s  i n  t h e  U . S .  a t  any t ime.  

3. QUALIFIED EARNED INCOME 

A .  Fo re ign  Earned Income: 

Fore ign  earned income i s  def ined as be ing income earned 
f rom sources w i t h i n  a  f o r e i g n  coun t ry  t h a t  i s  earned dur ing  a  
p e r i o d  f o r  which t h e  taxpayer q u a l i f i e s  under. A f o r e i g n  
coun t ry  i s  de f i ned  as: 

" . . . any  t e r r i t o r y  under sovere ign ty  of a  government o ther  
than t h a t  o f  t h e  Un i t ed  S ta tes .  I t  inc ludes  t h e  a i r  space 
over  any such t e r r i t o r y .  I t  does n o t  i nc l ude  a  possession o r  
t e r r i t o r y  o f  t h e  Un i t ed  S ta tes . "  
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(Regs. S e c t i o n  1 .911 -2 (h ) . )  

Earned income i n c l u d e s  wages, s a l a r i e s ,  p r o f e s s i o n a l  
f e e s ,  amounts r e c e i v e d  as compensat ion f o r - p e r s o n a l  s e r v i c e s  
rendered.  I t  a l s o  i n c l u d e s  noncash remunera t i on ,  a l lowances 
and re imbursements f r o m  an employer .  To q u a l i f y  f o r  t h e  
S e c t i o n  911  e x c l u s i o n ,  t h e  income must be f o r e i g n  earned 
income. 

B .  A m o u n t s  o r  I n c o m e s  Not Included: 

1 )  Amounts a l r e a d y  exc luded  by S e c t i o n  119. Mea ls ,  
l o d g i n g ,  e t c .  f u r n i s h e d  f o r  t h e  employee f o r  t h e  convenience 
o f  t h e  employer .  

2 )  Pensions o r  a n n u i t y  income. 

3 )  " P a i d  t o  an employee by an employer which i s  t h e  
U . S .  government o r  any agency o r  i n s t r u m e n t a l i t y ; "  (Reg. 
1.91 1 - 3 ( c ) ( 3 ) .  1 

4 )  I n c l u d e d  i n  g ross  income by S e c t i o n  402 ( b )  o r  
S e c t i o n  4 0 3 ( c ) .  

5 )  I n c l u d e d  i n  g ross  income by reason o f  Reg. 
1 . 9 1 1 - 6 ( b ) ( 4 ) ( i i ) .  

6 )  Amounts r e c e i v e d  a f t e r  t h e  c l o s e  o f  t h e  t a x a b l e  year  
f o r  wh ich  t h e  s e r v i c e s  were rendered i n  t h e  p r e v i o u s  t a x a b l e  
year .  

4 .  DETERMINATION OF THE AMOUNT EXCLUDED 

A .  B a s i c  E x c l u s i o n :  The amount t o  be exc luded  f r o m  
g ross  income i s  t h e  l e s s e r  o f :  

1 )  Q u a l i f i e d  i n d i v i d u a l s  f o r e i g n  earned income f o r  
t h e  t a x a b l e  y e a r ,  m u l t i p l i e d  by:  

# q u a l i f y i n g  days i n  t h e  year  
.............................. 

T o t a l  # of  days i n  t h e  yea r .  

o r ;  
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2 )  Annual Rate ($70,000 f o r  1987) m u l t i p l i e d  by;  

# q u a l i f y i n g  days i n  t h e  year  .............................. 
T o t a l  # o f  days i n  t h e  year .  

B. Housing Cost  Amount Exc lus ion :  

1 )  Housing Cost Amount: These a re  t h e  reasonable 
hous ing expenses p a i d  o r  i n c u r r e d  by o r  on b e h a l f  o f  t h e  
taxpayer  w h i l e  i n  a f o r e i g n  coun t r y .  The hous ing expenses 
must be f o r  t h a t  p o r t i o n  o f  t h e  t a x  year  i n  which t h e  
taxpayer  meets t h e  bona f i d e  res idence  o r  p h y s i c a l  presence 
t e s t .  Treas.  Reg. 1.911-4(b) l i s t s  t h e  expenses t h a t  a re  t o  
be i n c l u d e d  and exc luded i n  t h e  hous ing c o s t  amount. 

2 )  Base Housing Amount: T h i s  i s  an amount used t o  
reduce t h e  hous ing expenses. The base hous ing amount i s  
equal t o  16% o f  t h e  annual s a l a r y  o f  a U . S .  government 
employee, Grade GS-14, s t e p  1 ,  m u l t i p l i e d  by t h e  f o l l o w i n g  
f r a c t i o n :  

# o f  qua1 i f y i n g  days 

e 
T o t a l  # o f  days i n  t h e  t a x a b l e  year .  

(Form 2555, l i n e  20 l i s t s  t h e  d a i l y  base hous ing amount.) 

3 )  Employer P rov ided  Amounts: These amounts a r e  
amounts p a i d  t o  an employee by an employer which i s  f o r e i g n  
earned income o r  any amount i n c u r r e d  on b e h a l f  o f  an employee 
by an employer which i s  f o r e i g n  earned income. Treas.  Reg. 
1 .911-4 (d ) (2 )  s t a t e s  what amounts a r e  cons ide red  t o  be 
employer p rov i ded .  

4 )  C o m ~ u t a t i o n  of t h e  Housing Cost Amount Exc l us i on :  
Housing c o s t  amount, reduced by t h e  base hous ing amount, 
m u l t i p l i e d  by t h e  f o l l o w i n g  f r a c t i o n :  

Employer p rov i ded  amounts .............................. 
T o t a l  f o r e i g n  earned income. 

C .  Housing Cost  Amount Deduct ion :  

I f  a l l  o r  a p o r t i o n  o f  a t a x p a y e r ' s  hous ing c o s t  amount 
i s  a t t r i b u t a b l e  t o  sel f-employment income, and t h e r e f o r e  n o t  
exc l udab le  under t h e  housing c o s t  amount e x c l u s i o n ,  t h e  
i n d i v i d u a l  may deduct  t h e  hous ing c o s t  amount f rom gross 



UNITED STATES - AGENCY f o r  INTERNATIONAL DEVELOPMENT (USAID) 
EMPLOYMENT T A X  REVIEW 

REGARDING EMPLOYMENT CLASSIFICATION OF 
PERSONS PROVIDING S E R V I C E S  - - ----------------_-----------------------------------------------------------  ----------------_------------------------------------------------------------- 

income t o  t h e  e x t e n t  t h e  f o r e i g n  earned income has n o t  been 
exc luded  a l r e a d y .  

5. MARRIED TAXPAYERS 

A .  B a s i c  E x c l u s i o n :  

If b o t h  spouses q u a l i f y ,  t h e y  b o t h  compute t h e i r  b a s i c  
e x c l u s i o n  s e p a r a t e l y .  

0 .  Housing c o s t  amount: 

1 )  M a r r i e d  F i l i n g  Separa te ,  t h e  hous ing  expenses mus: 
be d i v i d e d  between t h e  spouses. 

2 )  M a r r i e d  F i l i n g  J o i n t ,  o n l y  one spouse can i n c l u d e  
t h e  hous ing  expenses. 

3 )  Spouses r e s i d i n g  a p a r t ,  i f  b o t h  q u a l i f y  f o r  separate 
hous ing  expenses, b o t h  s?ouses can i n c l u d e d  t h e  expenses. 

6 .  SECTION 9 1 1 ADJUSTMENTS 

A .  A q u a l i f i e d  taxpayer  t h a t  t a k e s  t h e  s e c t i o n  9 1 1  
e x c l u s i o n  f r o m  g r o s s  income must de te rm ine  what p a r t  of o t h e r  
s p e c i f i c  d e d u c t i o n s  a r e  a l l o c a b l e  t o  t h e  exc luded  income. That 
p a r t  o f  t h e  o t h e r  d e d u c t i o n s  i s  c o n s i d e r e d  u n a l l o w a b l e  and 
reduces t h e  e x c l u s i o n .  The purpose o f  t h i s  p r o v i s i o n  i s  t o  
p r e v e n t  a  doub le  t a x  b e n e f i t .  Expenses t h a t  a r e  d i r e c t l y  
a l l o c a b l e  t o  o r  cha rgeab le  a g a i n s t  exc luded  income and a r e ,  
t h e r e f o r e ,  c o m p l e t e l y  o r  p a r t l y  d i s a l l o w e d  a r e ;  employee 
bus iness  expense, c a s u a l t y  and t h e f t  l o s s e s  on bus iness  
p r o p e r t y ,  moving expense, b u s i n e s s - r e l a t e d  m i s c e l l a n e o u s  
i t e m i z e d  d e d u c t i o n s ,  c h i l d  c a r e  c r e d i t ,  o p e r a t i n g  bus iness  
expenses, and an I R A  expense. 

B. Computat ion of  t h e  A l l o c a b l e  p o r t i o n  o f  deduc t i ons :  

The bus iness  expense a t t r i b u t a b l e  t o  q u a l i f y i n g  earned 
income, m u l t i p l i e d  by t h e  f o l l o w i n g  f r a c t i o n :  

Exc luded earned income ........................ 
Q u a l i f y i n g  earned income. 

[Note :  I f  t h e  q u a l i f y i n g  earned income i s  f u l l y  exc luded ,  none 
o f  t h e  r e l a t e d  expenses a r e  a l l o w e d .  Deduct ions  d i s a l l o w e d  
a r e  e n t e r e d  on Form 2555, l i n e  3 8 . 1  
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7 .  M A K I N G  AND REVOKING THE ELECTION FOR THE S E C T I O N  911  
EXCLUSION 

I n  o rde r  t o  t a k e  t h e  exc l us i ons ,  i . e . ,  b a s i c  and housing,  a  
q u a l i f i e d  taxpayer  must make an e l e c t i o n  s e p a r a t e l y  t o  each 
e x c l u s i o n .  The e l e c t i o n  can be made by comp le t ing  fo rm 2 5 5 5 .  Once 
t h e  e l e c t i o n  has been made, i t  remains i n  e f f e c t  u n t i l  i t  i s  
revoked. A t axpayer  can revoke t h e  e l e c t i o n  by f i l i n g  a 
s ta tement .  Once t h e  e l e c t i o n  has been revoked, t h e  i n d i v i d u a l  may 
n o t ,  w i t h o u t  consent  o f  t h e  Commissioner, aga in  make t h e  election 
u n t i l  t h e  s i x t h  year f o l l o w i n g  t h e  year t h e  e l e c t i o n  was revoked. 

The e l e c t i o n  must be made w i t h  an income t a x  r e t u r n  t h a t  i s  
t i m e l y  f i l e d  ( i n c l u d i n g  ex tens i ons )  o r  t h e  amending o f  a  t i m e l y  
f i l e d  r e t u r n .  An e l e c t i o n  w i t h  a d e l i n q u e n t l y  f i l e d  r e t u r n  w i l l  
be den ied.  
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0 .  ISSUES 

1. Whether agency d e t e r m i n a t i o n s  r e g a r d i n g  employment 
s t a t u s  have a f f e c t e d  t h e  e l i g i b i l i t y  o f  workers  f o r  t a x  
b e n e f i t s  a v a i l a b l e  t o  bona f i d e  independent  
c o n t r a c t o r s ,  e . g . ,  S e c t i o n  911, E x c l u s i o n  o f  F o r e i g n  
Earned Income. 

2 .  Whether F e d e r a l  agenc ies  t r e a t  a  worker  as an 
independent  c o n t r a c t o r  and/or  e n t e r  i n t o  an agreement 
w i t h  a  s h e l l  c o r p o r a t i o n  e s t a b l i s h e d  by a  worker  t o  
f u l f i l l  s p e c i f i e d  d u t i e s  o f  t h e  worke r .  

3 .  Whether agency o r  e m p l o y e r / c o n t r a c t o r  
d e t e r m i n a t i o n s  r e g a r d i n g  employment s t a t u s  have,  f o r  
overseas  worke rs ,  been made t o  a f f e c t  worker  e n t i t l e m e n t  
t o  t h e  F o r e i g n  Earned Income E x c l u s i o n .  

4 .  Whether Federa l  agenc ies  i n c o n s i s t e n t l y  c l a s s i f y  
wo rke rs  i n  comparable p o s i t i o n s  r e s u l t i n g  i n  d i f f e r i n g  
t r e a t m s n t  w i t h  r e s p e c t  t o  FICA w i t h h o l d i n g ,  income t a x  
w i t h h o l d i n g  and /o r  i n f o r m a t i o n  r e p o r t i n g .  
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C .  DETERMINATIONS: 

I I I . C . l ( a )  FINDING: PSC and PASA c o n t r a c t o r s  have e r r o n e o u s l y  
c l a i m e d  t h e  " f o r e i g n  earned income e x c l u s i o n "  as p r e s c r i b e d  
i n  I R C  s e c t i o n  9 1 1 .  

I I I . C . l ( b )  DISCUSSION: I n t e r v i e w s  conducted by t h e  I R S  team 
a t  p o s t s  "A"  and " C "  d i s c l o s e d  t h e  f o l l o w i n g :  

1 )  Seven o f  n i n e  PSC's were i n t e r v i e w e d  a t  
p o s t  " A . "  Two o f  t h e  seven were i n c o r r e c t l y  
c l a i m i n g  t h e  p r o v i s i o n s  o f  t h e  f o r e i g n  earned 
income e x c l u s i o n  on t h e i r  income t a x  r e t u r n s .  
I n t e r v i e w e e  argued ( i n c l u d i n g  t h o s e  who were 
n o t  t a k i n g  t h e  e x c l u s i o n )  t h a t  s i n c e  t h e y  were 
n o t  e n t i t l e d  t o  t h e  same b e n e f i t s ,  such as FPO 
p r i v i l e g e s ,  commissary, r e t i r e m e n t ,  e t c . ,  t h e n  
t h e y  s h o u l d  n o t  be cons ide red  employees f o r  
t a x  r e p o r t i n g  purposes.  

2 )  A l s o  a t  P o s t  " A "  t h e r e  were t h r e e  PASA 
c o n t r a c t o r s .  One c o n t r a c t o r  was i n - p l a c e  as 
r e s u l t  o f  an agreement w i t h  t h e  Department o f  
A g r i c u l t u r e  and a  U n i v e r s i t y  wh ich  had i ssued  
t h e  W-2 f o r  wages p a i d  t o  t h e  PASA c o n t r a c t o r .  
The remainder  a r e  employees o f  a  U . S .  
Government Agency. O f  t h e  two i n t e r v i e w e d  one 
was t a k i n g  t h e  f o r e i g n  earned income e x c l u s i o n  
under  t h e  assumpt ion t h a t  he was n o t  a  U . S .  
Government employee because t h e  e d u c a t i o n a l  
i n s t i t u t i o n  was i s s u i n g  h i s  pay check; b u t ,  
U S A I D  c o n s i d e r e d  h im as an employee o f  t h e  
PASA agency. A l s o  he c l a i m s  t h a t  he was never  
n o t i f i e d  by U S A I D  t h a t  h i s  employment s t a t u s  
i s  t h a t  o f  a  U . S .  Government employee. 

3 )  A t  P o s t  " C "  PASA agreements rev iewed  f o r  
t h e  p e r i o d  of 1986 t h r o u g h  1988 showed t h e  
i nvo l vemen t  o f  e i g h t  PASA c o n t r a c t o r s .  O f  
t h o s e  o n l y  t h r e e  were s t i l l  p e r f o r m i n g  
s e r v i c e s .  The I R S  team was a b l e  t o  i n t e r v i e w  
o n l y  one and he would n o t  commit h i m s e l f  as t o  
whether  he t o o k  t h e  e x c l u s i o n  o r  n o t .  O f  t h e  
rema inder ,  one was u n a v a i l a b l e ,  and t h e  o t h e r  
avo ided  b e i n g  i n t e r v i e w e d .  U S A I D  employees a t  
t h i s  p o s t  s t a t e d  t h a t  t hey  b e l i e v e d  t h e s e  
PASA-type employees were c l a i m i n g  t h e  f o r e i g n  
earned income e x c l u s i o n .  
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S ince  U.S. Government employees a r e  n o t  
e n t i t l e d  t o  t h e  f o r e i g n  earned income e x c l u s i o n  
b e n e f i t s  under t h e  p r o v i s i o n  o f  I R C  s e c t i o n  911 and 
i t  i s  t h e  IRS 's  o p i n i o n  t h a t  PASA c o n t r a c t o r s  and 
PSC's a r e  U.S. Government employees, such persons 
a r e  n o t  e n t i t l e d  t o  t h e  e x c l u s i o n  f o r  f o r e i g n  
earned i ncome. 

I I I . C . l ( c )  RECOMMENDATION: I t  i s  suggested t h a t  U S A I D  
c l e a r l y  a d v i s e  PSC's t h a t  even though r e f e r r e d  as a  PSC 
o r  PASA c o n t r a c t o r  t h e r e  i s  an employer-employee 
r e l a t i o n s h i p  e x i s t i n g  f o r  income t a x  purposes.  A 
comprehensive, s tandard  c o n t r a c t u a l  c l a u s e  shou ld  be 
developed and u t i l i z e d  by t h e  PSC and PASA c o n t r a c t o r  
e x p l a i n i n g  t h e i r  s t a t u s .  Such c l a u s e  shou ld  a l s o  
i n c l u d e  i n f o r m a t i o n  as t o  t h e  n o n - a v a i l a b i l i t y  o f  I R C  
911  b e n e f i t s  t o  USG employees. 

[No te :  T h i s  c l a u s e  c o u l d  read:  " T h i s  c o n t r a c t o r  i s  
* not e l i g i b l e  t o  c l a i m  t h e  F o r e i g n  Earned 
'- Income E x c l u s i o n  as d i scussed  i n  I n t e r n a l  

Revenue Code s e c t i o n  9 1 1  on h i s / h e r  t a x  
r e t u r n  f i l e d  w i t h  t h e  I R S  f o r  amounts p a i d  
p u r s u a n t  t o  t h i s  c o n t r a c t u a l  agreement . " ]  
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I V .  C o l l e c t i o n  A c t i v i t y  and Compliance 

A .  TOPIC BACKGROUND 

A t  t h e  end o f  September, 1988, t h e  C o l l e c t i o n  D i v i s i o n  had a  
t o t a l  o f  158 open cases a g a i n s t  v a r i o u s  Federa l  agencies l o c a t e d  
overseas.  The b u l k  o f  t h e s e  were f o r  non-approp r ia ted  fund  
a c t i v i t i e s .  The t o t a l  l i a b i l i t y  f o r  t h e s e  open cases exceeded 
$22.8 m i l l i o n .  

I n  a d d i t i o n ,  t h e r e  were d e l i n q u e n t  i n v e s t i g a t i o n s  f o r  v a r i o u s  
agenc ies  f o r  197 u n f i l e d  forms 941, Employer 's  Q u a r t e r l y  Federa l  
Tax Re tu rn .  

P r i o r  t o  May, 1987, c o n t a c t s  w i t h  t h e  f i e l d  o f f i c e s  o f  
t h e  agenc ies  were e f f e c t i v e  i n  r e s o l v i n g  o n l y  a  s m a l l  number o f  
t h e s e  cases;  b u t ,  because o f  t h e  widespread geograph ica l  l o c a t i o n s  
o f  t h e s e  e n t i t i e s ,  f i e l d  c o n t a c t s  on a l l  o f  t h e  i n v e n t o r y  were n o t  
p o s s i b l e  o r  c o s t  e f f e c t i v e .  

I n  May, 1987, t h e  e n t i r e  i n v e n t o r y  o f  Federa l  agency cases 
were ass igned t o  one C o l l e c t i o n  o f f i c e  so e f f o r t s  c o u l d  be 
c o o r d i n a t e d  and an e f f e c t i v e  way c o u l d  be developed t o  r e s o l v e  
these  cases. As a  r e s u l t  o f  t h i s  p rocess ,  many sys temic  problems 
and t r e n d s  t h a t  were un ique t o  t h i s  i n v e n t o r y  were i d e n t i f i e d .  
S p e c i f i c a l l y ,  c o n t a c t s  needed t o  be e s t a b l i s h e d  a t  t h e  
department/agency headquar te rs  l e v e l  i n  Washington, DC. 
Subsequent ly ,  mee t ings  were s e t  up w i t h  m i d - l e v e l  managers o f  t h e  
agenc ies  t o :  1 )  p r e s e n t  t h e  n a t u r e  and scope o f  t h e  compl iance 
problem; 2 )  s o l i c i t  a s s i s t a n c e  f rom t h e  agencies t o  r e s o l v e  t h e  
problem t h r o u g h  a  system o f  des igna ted  l i a i s o n s ;  and, 3 )  n o t i f y  
t h e  agenc ies  t h a t  t h e  I R S  would p r o v i d e  whatever a s s i s t a n c e  
necessary t o  h e l p  t h e  agency r e c o n c i l e  and c o r r e c t  t h e  problem. 

I n  January ,  1988, i n i t i a l  meet ings  were h e l d  w i t h  v a r i o u s  
agency r e p r e s e n t a t i v e s  and e x e c u t i v e s .  L i a i s o n s  were i d e n t i f i e d  
who would s e r v e  as c o n t a c t  p o i n t s .  I t  was agreed t h a t  t h e  I R S  
would p r o v i d e  a  sample o f  " t e s t "  cases f o r  each o f  t hese  l i a i s o n s ;  
and, t h e  I R S  would p r o v i d e  s i m p l i f i e d  t r a n s c r i p t s  and t e c h n i c a l  
a d v i c e  t o  a s s i s t  t h e  l i a i s o n s  i n  r e s o l v i n g  t h e  problems.  The 
l i a i s o n s ,  i n  t u r n ,  would c o n t a c t  t h e i r  a p p r o p r i a t e  f i e l d  personnel  
t o  r e c o n c i l e  t h e s e  t e s t  cases. D u r i n g  subsequent meet ings  w i t h  
t h e  l i a i s o n s ,  t h e  t e s t  cases were p r o v i d e d .  The r e s u l t s  were n o t  
what we had hoped f o r ,  i . e . ,  no t e s t  cases were r e s o l v e d .  E i t h e r  
no response was r e c e i v e d  (even a f t e r  s e v e r a l  f o l l o w - u p s ) ,  o r  
responses were i n s u f f i c i e n t  t o  r e s o l v e  t h e  accounts .  

A comple te  i n v e n t o r y  rev iew and a n a l y s i s  was conducted o f  one 
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Department and i t  was determined t h a t  t y p i c a l l y  these accounts 
i n v o l v e  m u l t i p l e  EINs, m i s s i n g  o r  m i sapp l i ed  Federal  t a x  d e p o s i t s ,  
e r roneous i n t e r e s t  and p e n a l t y  assessments, CAWR ad jus tments ,  and 
o t h e r  c r e d i t  a p p l i c a t i o n  problems. I n  some cases, t h e  cons tan t  
movement o f  c r e d i t s  between q u a r t e r s  -- e i t h e r  computer generated 
o r  i n i t i a t e d  by I R S  Se rv i ce  Center  pe rsonne l ,  makes a  s i m p l i f i e d  
e x p l a n a t i o n  o f  t h e  account  a lmos t  imposs ib le .  One of t h e  reesons 
f o r  t h e  f a i l u r e  o f  our  e f f o r t s  t o  r e s o l v e  cases th rough  l i a i s o n  
c o n t a c t s  was t h e  comp lex i t y  o f  t h e  cases and t h e  inexper ience  of 
agency personne l  r e s p o n s i b l e  f o r  making d e p o s i t s  and r e s o l v i n g  
account  problems.  

Pas t  exper ience  has shown t h a t  t h e  reason c r e d i t s  a r e  
m i s a p p l i e d  o r  m i ss i ng  and m u l t i p l e  E IN 's  e x i s t  a re :  1 )  t h e  lack  o f  
taxpayer  educa t i on ;  and 2 )  t h e  cons tan t  change o f  agency oversEes 
personne l  who a r e  r e s p o n s i b l e  f o r  d e p o s i t i n g  taxes  and p r e p a r i n g  
r e t u r n s .  Payments be ing  s e n t  i n  w i t h o u t  p roper  taxpayer  
i d e n t i f i c a t i o n ,  use o f  m u l t i p l e  E IN 's ,  and l a t e  d e p o s i t s  a re  
f a c t o r s  t h a t  have c o n t r i b u t e d  t o  t h e  problem. We cannot  ove r look  
t h e  f a c t ,  however, t h a t  t h e r e  a re  a l s o  i ns tances  o f  n o n - f i l i n g  and 
non-payment -- e i t h e r  i n t e n t i o n a l l y  o r  f r om  o v e r s i g h t .  Many o f  
t h e  accounts  i n v o l v e  l i a b i l i t i e s  i n  t h e  hundreds o f  thousands o f  
d o l l a r s ,  and a  few accounts exceed a  m i l l i o n  d o l l a r s .  On t h e  
s u r f a c e  these cases do n o t  appear t o  be ad jus tmen t - t ype  cases; 
b u t ,  a r e  i ns tances  o f  n o n - f i l i n g  and non-payment t h a t  need 
agency a t t e n t i o n .  
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B .  ISSUES 

1 .  Whether F e d e r a l  a g e n c i e s  a r e  t r e a t i n g  t h e i r  wo rke rs  
as employees b u t  a r e  f a i l i n g  t o  w i t h h o l d  income t a x .  

2 .  Whether F e d e r a l  agenc ies  have s u f f i c i e n t ,  s p e c i f i c  
gu idance  f r o m  t h e  IRS i n  t h e  a r e a  o f  employment s t a t u s  
t o  a s s i s t  i n  d e t e r m i n a t i o n s  o f  employment s t a t u s  and 
employment t a x  r e s p o n s i b i l i t y ,  e . g . ,  r e t u r n  f i l i n g  and 
t a x  d e p o s i t  r e q u i r e m e n t s ,  e t c .  

3 .  Whether t h e  agency i s  p r o v i d i n g  s u f f i c i e n t  
i n f o r m a t i o n  and m o n i t o r i n g  t h e  p r e p a r a t i o n  o f  t h e  
documents r e l a t i n g  t o  p a y r o l l  w i t h h o l d i n g  s o  as t o  
i n s u r e  c o r r e c t  and t i m e l y  adherence t o  f i l i n g  and 
d e p o s i t  r e q u i r e m e n t s  s e t  f o r t h  by t h e  I n t e r n a l  Revenue 
S e r v i c e .  
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C.  DETERMINATIONS: 

I V . C . l ( a )  FINDING: The I R S  rev iew team conducted a  rev iew o f  
t h e  f . i l i n g  o f  9411s,  Employer 's  Q u a r t e r l y  Tax Re tu rn ,  and 
d i scove red  t h a t  i n  many i ns tances  941 ' s  were n o t  be ing  f i l e d  
t i m e l y .  

I V . C . l ( b )  D I S C U S S I O N :  The r e t u r n s  were rev iewed a t  t h r e e  
p o s t s .  Pos ts  A & C were c u r r e n t  w i t h  t h e i r  f i l i n g s  o f  9 4 1 ' s  
a l t hough  t hey  d i d  have a h i s t o r y  o f  d e l i n q u e n t  f i l i n g s ;  
however, p o s t  0 ' s  compl iance reco rd  was poor and seve ra l  
r e t u r n s  were n o t  y e t  f i l e d .  A t  t h e  t h r e e  U S A I D  p o s t s  
which covered seven r e p o r t i n g  e n t i t i e s ,  t w e n t y - e i g h t  r e t u r n s  
were rev iewed.  The r e c o r d  of f i l i n g s  i s  as f o l l o w s :  

Days De l i nquen t  
941 's  T imely  . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . .  

Reviewed F i l i n g s  1-60 61-120 1 2 0 o r m o r e  
- - - - - - - - ------- ---- ------ ----------- 

28 10 5  1 12 

Pos t  B had t h r e e  r e p o r t i n g  e n t i t i e s .  A t  t h e  t i m e  o f  our  
rev iew none o f  those  e n t i t i e s  was c u r r e n t  w i t h  i t s  f i l i n g s .  
I n  one i n s t a n c e  o n l y  one 941 r e t u r n  was f i l e d  t o  cover  t h e  
e n t i r e  year .  The 941 r e t u r n  i s  a  r e t u r n  r e q u i r e d  t o  be f i l e d  
q u a r t e r l y .  

I n  y e t  another  i n s tance  one o f  t h e  e n t i t i e s  has n o t  f i l e d  
t h e  q u a r t e r l y  r e t u r n s  i n  over  a  year .  The I R S  has,  s i n c e  t h e  
rev iew began, r ece i ved  t h e  d e l i n q u e n t  r e t u r n s  f rom one o f  
those e n t i t i e s ;  b u t ,  a f t e r  a  rev iew i t  has been determined 
t h a t  t h e  r e t u r n s  were prepared i n c o r r e c t l y  ( see  I I . C . l ) .  
The o t h e r  e n t i t y  was s e n t  b lank  r e t u r n s  t o  be prepared over  
f o u r  months ago b u t ,  as o f  5/23/89, t h e  I R S  s t i l l  has n o t  
r e c e i v e d  a  resDonse n o r  have t h e  r e t u r n s  been f i l e d .  

I V . C . l ( c )  RECOMMENDATION: USAID shou ld  have a  procedure  where 
t h e  numerous p o s t s  can be mon i to red  t o  guarantee t h a t  t h e  
r e t u r n s  a r e  f i l e d  and f i l e d  t i m e l y .  The I R S  rev iew team has 
i d e n t i f i e d  64 EINs f o r  USAID wor ldwide.  W i t h i n  U S A I D ,  t h e r e  
appears t o  be no c o n t r o l  o r  a c c o u n t a b i l i t y  as t o  whether t h e  
r e t u r n s  a r e  f i l e d  o r  f i l e d  t i m e l y .  The rev iew i d e n t i f i e d  
t h i s  s i t u a t i o n  t o  be a  major  problem where r e t u r n s  a re  f i i e d  
an average o f  51 days l a t e .  Fur thermore,  t h e r e  a r e  severa l  
i n s tances  where no r e t u r n s  were f i l e d  f o r  t h e  e n t i r e  year .  

Based on t h e  f i l i n g  p r a c t i c e s  o f  t h e  seven r e p o r t i n g  
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entities reviewed, if the delinquency rate is applied 
universally throughout U S A I D ,  worldwide, then U S A I D  would 
have a delinquency rate approaching 38.3% for all reporting 
entities within U S A I D .  
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I V . C . 2 ( a )  FINDING: A r e v i e w  of t h e  r e c o r d s  o f  Federa l  Tax 
D e p o s i t s  r e v e a l e d  t h a t  none o f  t h e  p o s t s  rev iewed were 
making d e p o s i t s  p r o p e r l y  o r  t i m e l y .  D u r i n g  i t s  r e v i e w ,  
t h e  I R S  r e v i e w  team i d e n t i f i e d  $46,311,173 i n  d e p o s i t s  t h a t  
e i t h e r  have been m i s a p p l i e d  due t o  wor ldw ide  USAID e r r o r s  i n  
making d e p o s i t s ,  o r  d e p o s i t s  have n o t  been a s s o c i a t e d  w i t h  
r e t u r n s  due t o  t h e  n o n - f i l i n g  o f  t h e  employment t a x  r e t u r n s  
[See I V . C . l ( a ) l .  

I V . C . 2 ( b )  D I S C U S S I O N :  A t  p o s t  B,  t h e r e  a r e  t h r e e  r e p o r t i n g  
e n t i t i e s  each w i t h  a  separa te  EIN. Two o f  t h e  E I N ' s  have 
s i m i l a r  numbers and t h i s  may have c o n t r i b u t e d  t o  t h e  
c o n f u s i o n  because t h e  d e p o s i t s  when made t o  t h e  Federa l  
Reserve Bank were n o t  i d e n t i f i e d  p r o p e r l y  by t h e  p o s t .  
A l s o ,  t h e  d e p o s i t s  were n o t  made i n  accordance w i t h  I R S  
d e p o s i t  r e g u l a t i o n s .  [See 26 CFR 31.6302(c)-11 

A t  two o t h e r  p o s t s ,  t h e  Federa l  t a x  d e p o s i t s  were n o t  
made t i m e l y .  Such t a r d i n e s s  may be a t t r i b u t a b l e  t o  t h e  
p rocedure  where t h e s e  p o s t s  -- as do most o t h e r  p o s t s ,  must 
r e l y  on an o f f i c e ,  i . e . ,  RAMC,  i n  ano the r  c o u n t r y  t o  i s s u e  
checks f o r  any payments.  Due t o  t h e  t u r n a r o u n d  p e r i o d  o f  
s e c u r i n p t h e  checks i t  i s  d i f f i c u l t  t o  comply w i t h  t h e  
d e p o s i t  r e q u i r e m e n t  d a t e s .  However, t h e  p o s t s  c o n t r i b u t e  
m a t e r i a l l y  t o  t h e  d e p o s i t  problem because i f  t h e  checks a r e  
reques ted  ( w h i c h  t h e y  seldom a r e )  a t  t h e  same t i m e  t h e  
p a y r o l l  i s  reques ted  t h e n  when t h e  checks a r e  r e c e i v e d  t h e  
p o s t s  h o l d  t h e  checks u n t i l  t h e  end o f  t h e  month. 
A d d i t i o n a l l y ,  a  s e p a r a t e  check i s  reques ted  f o r  each 
employee 's  w i t h h o l d i n g .  L a t e r ,  t hese  checks a r e  t h e n  a l l  s e n t  
t o  t h e  Federa l  Reserve Bank w i t h  a  Federa l  Tax D e p o s i t  s l i p .  

A t  t i m e s  t h e  p o s t s  send a  separa te  d e p o s i t  s l i p  f o r  each 
employee 's  w i t h h o l d i n g  checks. T h i s  p r a c t i c e  c r e a t e s  havoc 
when t r y i n g  t o  r e c o n c i l e  t h e  d e p o s i t s  w i t h  t h e  r e t u r n s .  For  
example, a  p o s t  may show d e p o s i t s  of  $4,000, b u t  such may 
have been s e n t  o r  d e p o s i t e d  w i t h  50 checks t h a t  t o t a l  $4,000. 
Each check/payment i s  processed s e p a r a t e l y  by t h e  Federa l  
Reserve Bank. 

The o u t s t a n d i n g  employment t a x  accounts  o f  USAID w i t h  
t h e  I R S  were a l s o  rev iewed.  A t  p o s t  0 ,  t h e  r e c o r d  keep ing  
was i n  such a  s t a t e  t h a t  i t  was n o t  p o s s i b l e  t o  r e s o l v e  t h e  
o u t s t a n d i n g  l i a b i l i t i e s .  A t  p o s t  A ,  a l l  t h e  necessary 
documents were secured f o r  subsequent I R S  a c t i o n ;  b u t ,  t h e  
p o s t  i t s e l f  must do c o n s i d e r a b l y  more research  t o  r e s o l v e  t h e  
problems.  
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P o s t  C had t h e  l e a s t  number o f  o u t s t a n d i n g  c o l l e c t i o n  
problems.  A l l  necessary documenta t ion  t o  r e s o l v e  t h e  
problems were secured f o r  necessary I R S  a c t i o n .  

I V . C . 2 ( c )  RECOMMENDATION: ( 1 ) A t  each p o s t  v i s i t e d ,  a  t r a i n i n g  
s e s s i o n  was conducted by a  p a r t i c i p a n t  o f  t h e  I R S  rev iew 
team t o  e x p l a i n  t h e  d e p o s i t  requ i remen ts  and t o  p r o v i d e  a  
procedure  f o r  making Federa l  Tax D e p o s i t s  (FTD). P e r i o d i c  
t r a i n i n g  s h o u l d  be p r o v i d e d  by knowledgeable i n d i v i d u a l s  t o  
agency t e c h n i c i a n s .  The I R S  can p r o v i d e  t r a i n i n g  m a t e r i a l s  
t h a t  can h e l p  n o t  o n l y  t h e  USG employees b u t  a l s o  t h e  FSN's 
as t h e y  g e n e r a l l y  a r e  t h e  i n d i v i d u a l s  a c t u a l l y  p e r f o r m i n g  
t h e  f u n c t i o n .  

( 2 )  Whenever a  voucher f o r  p a y r o l l  i s  p repared,  t h e  
p o s t s  s h o u l d  reques t  a t  t h e  same t i m e  t h a t  one check be 
i ssued  f o r  t h e  t o t a l  amount o f  FICA and FITW due f o r  t h e  
employees l i s t e d  on t h a t  p a r t i c u l a r  voucher.  

A f t e r  t h e  check i s  r e c e i v e d  f r o m  t h e  i s s u i n ~  o f f i c e ,  t h e  
check s h o u l d  be fo rwarded a l o n g  w i t h  a  FTD coupon 
immed ia te l y .  The checks shou ld  n o t  be h e l d  u n t i l  t h e  end of  
t h e  q u a r t e r  as i s  t h e  c u r r e n t  p r a c t i c e .  F u r t h e r ,  i f  a  p o s t  
does n o t  have a  FTD coupon, a  l e t t e r  -- which must 
s t a t e  t h e  € I N ,  amount and q u a r t e r  t o  which t h e  amount4 is  
t o  be a p p l i e d ,  addressed t o  t h e  Federa l  Reserve Bank may be 
s e n t  w i t h  t h e  d e p o s i t .  

( 3 )  Re tu rns  s h o u l d  be f i l e d  t i m e l y .  The due da tes  f o r  
t h e  r e t u r n s  a r e  as  f o l l o w s :  

Q u a r t e r  P e r i o d  Ending Due Date ------- ------- --------------- --------------- ------------ ------------ 
I s t  March 3 1 s t  A p r i l  3 0 t h  
2nd June 3 0 t h  J u l y  3 1 s t  
3 r d  September 3 0 t h  October  3 1 s t  
4 t h  December 3 1 s t  January 3 1 s t  

P r e s e n t l y ,  t h e r e  seems t o  be no USAID procedure  t o  
de termine when t h e  d e p o s i t s  a r e  c o r r e c t  o r  made t i m e l y .  
Even though no p e n a l t i e s  a r e  c o l l e c t e d  from o t h e r  Government 
agenc ies  i n  these  m a t t e r s ,  t h e  s t a f f  hou rs  expended by b o t h  
I R S  and USAID employees t o  r e s o l v e  numerous, r e c u r r i n g  
d e p o s i t  problems,  i . e . ,  l o c a t i n g  payments, t r a n s f e r r i n g  
payment p o s t i n g s ,  r e s e a r c h i n g  r e c o r d s ,  copy ing  documents, 
e t c . ,  i s  q u i t e  c o s t l y  and eve ry  e f f o r t  must be made t o  
p repare  r e t u r n s  and submi t  d e p o s i t s  a c c u r a t e l y .  
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IV .C .3 (a )  FINDING: Employee's W i t hho ld i ng  Al lowances 
C e r t i f i c a t e ,  f o rm  W-4, which c l a i m  "exempt" o r  10 exemptions 
o r  more must be submi t ted  t o  I R S  q u a r t e r l y ;  however, a rev iew 
o f  U S A I D  p o s t s  revea led  t h a t  t h e  p o s t s  a r e  n o t  comply ing w i t h  
I R S  r e g u l a t i o n s  f o r  W-4 submissions.  

IV .C .3 (b )  D I S C U S S I O N :  A t  t h r e e  p o s t s  t h e  I R S  team reviewea 
t h e  W-4's and found t h e  f o l l o w i n g :  

W-4 ' s Claimed Over 10 
Pos t  Reviewed Exempt Deduct ions  

No W-4's were submi t ted  t o  I R S ,  as p r e s c r i b e d ,  by pos t  A 
o r  C .  F u r t h e r ,  eve ry  employer i s  a l s o  r e q u i r e d  t o  secure a 
new W-4 each year f rom any employee who c l a ims  "exempt".  
T h i s  i s  n o t  be i ng  done a t  t h e  U S A I D  p o s t s .  

I V . C . 3 ( c )  RECOMMENDATION: A W-4 must be secured f o r  every  
employee. For  anyone who c l a ims  "exempt" o r  10 o r  more 
exemptions, t h e  W-4 must be submi t ted  t o  I R S  q u a r t e r l y  w i t h  
t h e  941 's .  New W-4's must be secured every  year f o r  
i n d i v i d u a l s  c l a i m i n g  "exempt".  
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I V . C . 4 ( a )  FINDING: A r e v i e w  o f  Wage and Earn ings  Sta tements ,  
W-2's, a t  USAID p o s t s  d i s c l o s e d  numerous e r r o r s  i n  t h e  
p r e p a r a t i o n  of t h e  W-2s, i n c l u d i n g  f a i l u r e  t o  w i t h h o l d  
p r o p e r l y .  

I V . C . 4 ( b )  D I S C U S S I O N :  A t  one p o s t  t h e  W - 2 ' s  f o r  1986, b u t  
n o t  f o r  1987 o r  1988, were n o t  p repa red  c o r r e c t l y .  The t o t a l  
wages were r e p o r t e d  on i t e m  ( 1 0 )  -- which  s h o u l d  i n c l u d e  
wages, t i p s ,  o t h e r  compensat ion;  b u t ,  t h e  same amount was 
r e p o r t e d  i n  i t e m  13, S o c i a l  S e c u r i t y  wages. The amount i n  
i t e m  1 3  i s  n o t  a lways  t h e  same as i t e m  10. The c e i l i n g  f o r  
S o c i a l  S e c u r i t y  wages f o r  1986 was $42,000. I n  numerous 
i n s t a n c e s  [ 2 9 . 4 % ]  t h e  wages were over  t h a t  amount. The 
w i t h h o l d i n g  f o r  S o c i a l  S e c u r i t y  was c o r r e c t ,  and t h e  p o s t  
o n l y  w i t h h e l d  up t o  t h e  maximum o f  $42,000.  B u t ,  a  problem 
e x i s t s  when r e c o n c i l i a t i o n  o f  t h e  W-2 S o c i a l  S e c u r i t y  wages 
i s  a t tempted ;  and, t h e  W-2 f i g u r e s  w i l l  n o t  r e c o n c i l e .  T h i s  
s i t u a t i o n  r e s u l t e d  i n  $71,000 o f  a d d i t i o n a l  wages w i t h  over  
$10,000 i n  a d d i t i o n a l  t a x  due f r o m  t h e  p o s t .  Fu r the rmore ,  
t h e  p o s t  had i n c l u d e d  i n  FICA wages t h e  income of  i n d i v i d u a l s  
who were covered by CSR.  For  "g reen  c a r d  h o l d e r s "  t h e  p o s t  
n e g l e c t e d  t o  deduct  t h e  Old-Age, S u r v i v o r s ,  and D i s a b i l i t y  
I n s u r a n c e  (OASDI) and Med icare  p o r t i o n  o f  t h e  S o c i a l  S e c u r i t y  
t a x e s .  Even a f t e r  t h e s e  problems were i d e n t i f i e d  and t a k e n  
i n t o  c o n s i d e r a t i o n ,  i t  was s t i l l  n o t  p o s s i b l e  t o  r e c o n c i l e  
t h e  W-2's t o  t h e  9 4 1 ' s .  

I V . C . 4 ( c )  RECOMMENDATION: A l l  W-2's s h o u l d  be rev iewed f o r  
accuracy  b e f o r e  t h e y  a r e  s u b m i t t e d  t o  t h e  I R S  o r  t h e  
employees. The m a j o r i t y  o f  t h e  e r r o r s  were t h e  r e s u l t  o f  
an absence o f  e f f e c t i v e  i n t e r n a l  c o n t r o l  p rocedures  t o  d e t e c t  
i r r e g u l a r i t i e s .  
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I V m C . 5 ( a )  FINDING: A t  a l l  t h r e e  p o s t s  rev iewed,  t h e  I R S  team 
l o c a t e d  green c a r d  h o l d e r s  wh ich  had no S o c i a l  S e c u r i t y ,  
Medicare o r  Income Tax w i t h h o l d i n g .  

IV .C .5 (b )  DISCUSSION: Res iden t  a l i e n s  ( " g r e e n  c a r d  h o l d e r s " )  
f o r  t a x  purposes a r e  t r e a t e d  t h e  same as U . S .  C i t i z e n s .  They 
a r e  s u b j e c t  t o  t h e  same t a x  r a t e s ,  O A S D I ,  FICA, Income Tax 
w i t h h o l d i n g ,  and Medicare t a x e s .  A t  Pos t  C ,  a t  l e a s t  t h r e e  
r e s i d e n t  a l i e n s  d i d  n o t  have any w i t h h o l d i n g  f o r  S o c i a l  
S e c u r i t y  o r  Medicare.  They were i ssued  a  W-2, and t h e  p o s t  
was aware t h e  employees a r e  r e s i d e n t  a l i e n s .  

A t  Pos t  A ,  an i n d i v i d u a l  became a  "green c a r d  h o l d e r "  i n  
June, 1988, b u t  d i d  n o t  n o t i f y  t h e  personne l  o f f i c e .  The 
p o s t  l e a r n e d  o f  t h e  employee's new s t a t u s  i n  March, 1989. 
The employee had n o t  been i ssued  a  W-2 f o r  1988, nor  was 
t h e r e  any w i t h h o l d i n g  b e i n g  made by t h e  p o s t .  

D u r i n g  t h e  I R S  rev iew o f  t h r e e  s i t e s ,  i t  was determined 
t h a t  o f  a l l  n o n - d i r e c t  h i r e  and "green c a r d  h o l d e r s "  e m p l ~ y e d  
by U S A I D  and n o t  c o r r e c t l y  h a v i n g  FICA, w i t h h e l d  f rom t h e i r  
wages, t h e r e  a r e  p o t e n t i a l l y  as many as 120 emplcyees i n  
U S A I D  who may be a f f e c t e d .  As a  r e s u l t ,  app rox ima te l y  
$37,800 i n  Med icare  taxes ;  $378,504 i n  O A S D I ;  and, ove r  $ 7  
m i l l i o n  i n  Income Taxes, a r e  n o t  be ing  w i t h h e l d  f rom such 
employees. 

IV.C.~(C) RECOMMENDATION: USAID Pos ts  do n o t  have an 
e f f e c t i v e  i d e n t i f i c a t i o n  process  f o r  "g reen c a r d  h o l d e r s " .  
When a  "green c a r d "  FSN i s  h i r e d  o r  subsequent ly  becomes a  
r e s i d e n t  a l i e n  t h e  p o s t  has no way o f  knowing t h e  FSN's 
s t a t u s  change. A p rocedure  shou ld  be f o r m u l a t e d  and 
i n s t i t u t e d  t o  i d e n t i f y  r e s i d e n t  a l i e n s .  
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V .  Recommendations 

Prov ided he rew i t h  i n  s e c t i o n  V i s  a  restatement of t h e  
recommendations made by t h e  I R S  review team t o  U S A I D .  Th i s  
res ta tement  i s  merely in tended t o  p o s i t i o n  o r  l o c a t e  t h e  
recommendations i n  a  c e n t r a l  l o c a t i o n  f o r  convenience o f  
d i scuss ion .  

I . C l ( c  RECOMMENDATION: Since i t  i s  t h e  agency's i n t e n t i o n  
and proper  purpose o f  U S A I D  t o  adv ise PSC's t h a t  even though 
r e f e r r e d  t o  as a  " c o n t r a c t o r "  o r  "PSC" t h e r e  i s  an 
employer-employee r e l a t i o n s h i p  e x i s t i n g  f o r  income t a x  and 
Soc ia l  S e c u r i t y  t a x  purposes, then  t h e  f o l l o w i n g  statement 
would be more app rop r i a te  f o r  i n s e r t i o n  i n  PSC c o n t r a c t s .  

SPECIAL NOTE: As an employee f o r  purposes o f  t h e  
I n t e r n a l  Revenue Code [26 USC 3121 (d ) (2 )  
and 26 USC 3401 (c ) ] ,  t h e  Con t rac to r  i s  
s u b j e c t  t o  w i t h h o l d i n g  f o r  bo th  FICA and 
Federal  Income t a x .  

I . C . 2 ( c )  RECOMMENDATION: U S A I D  should i n s u r e  t h a t  an 
i n t e r f a c e  o f  i n f o r m a t i o n  between t h e  c o n t r a c t i n g  o f f i c e  and 
t h e  pay ing/account ing o f f i c e  occurs  so as t o  p reven t  PSCs 
i d e n t i f i e d  as employees i n  accordance w i t h  t h e  a c q u i s i t i o n  
r e g u l a t i o n s  f rom n o t  be ing repo r ted  as employees by t h e  
account ing f u n c t i o n  t o  t h e  I R S .  S u f f i c i e n t  a d m i n i s t r a t i v e  
checks should  be i n -p l ace  t o  enable t h e  pay ing/account ing 
o f f i c e  t o  r e c o n c i l e  i t s  i d e n t i f i e d  PSC's w i t h  au tho r i zed  
PSC's s t i p u l a t e d  by t h e  c o n t r a c t i n g  o f f i c e .  

I . C . 3 ( c )  RECOMMENDATION: Since t h e  I n t e r n a l  Revenue Code 
c o n s t i t u t e s  t h e  law and t h e  c o u r t s  and va r i ous  Revenue 
Ru l i ngs  have p rov ided  p r a c t i c a l  g u i d e l i n e s  f o r  app l y i ng  t h e  
Code, i t  i s  recommended t h a t  U S A I D  r e v i s e  t h e  A I D A R  t o  
i n c l u d e  t h e  usua l  common law r u l e s / f a c t o r s  and r e - d r a f t  i t s  
handbook t o  i n c l u d e  a l l  common law f a c t o r s  requ i red  by I R C  
s e c t i o n  3121(d ) (2 )  and t h e  Treasury Regu la t ions .  

U S A I D  shou ld  review a l l  i t s  procurement g u i d e l i n e s  and 
r e g u l a t i o n s  a p p l i c a b l e  t o  personal  and nonpersonal se rv i ces  
c o n t r a c t i n g  and: 

( 1 )  e s t a b l i s h  w r i t t e n  procedures which i nco rpo ra te  
t h e  20 common law f a c t o r  as d iscussed he re in ,  i . e . ,  
supplement FAR 37.104(d) ;  
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( 2 )  r e d r a f t  t h e  U S A I D  handbook on s e r v i c e  
c o n t r a c t i n g  s o  as t o  c o n s i d e r  t h e  f a c t o r s  mandated by t h e  
I n t e r n a l  Revenue Code; 

(3) d e s i g n a t e  t h e  c o n t r a c t i n g  o f f i c e r  as t h e  p o i n t  
o f  d e t e r m i n a t i o n  f o r  e v a l u a t i n g  c o n t r a c t s  f o r  s e r v i c e s  as t o  
t y p e ,  i . e ,  PSC o r  N-PSC, of c o n t r a c t ;  

( 4 )  o b t a i n  I R S  guidance by s u b m i t t i n g  f o r m  SS-8, 
I n f o r m a t i o n  f o r  Use i n  De te rm in ing  Whether a  Worker i s  an 
Employee f o r  Federa l  Employment Taxes and Income Tax 
W i t h h o l d i n g ,  when q u e s t i o n a b l e  s i t u a t i o n s  e x i s t ;  and,  

( 5 )  t r a i n  c o n t r a c t i n g  personne l  on employee ve rsus  
independent  c o n t r a c t o r  p rocedures  and d e t e r m i n a t i o n s .  

I . C . 4 ( c )  RECOMMENDATION: The PASA agreement poses an unususl  
and complex s i t u a t i o n  and t h e r e  c o u l d  be some p o i n t s  n o t  
c o n s i d e r e d  d u r i n g  t h e  r e v i e w  wh ich  need t o  be e v a l u a t e d ;  
t h e r e f o r e ,  t e c h n i c a l  a d v i c e  i s  needed t o  c a r e f u l l y  ana lyze  
and c l a r i f y  t h e  s t a t u s  o f  t h e  i n d i v i d u a l s  i n v o l v e d .  A t  
p r e s e n t ,  t h e  I R S  team's  o p i n i o n  i s  t h a t  t h e  PASA workers  a r e  
employees o f  t h e  USG. The f i n a l  I R S  team's recommendation 
w i l l  be based on t h e  response o f  t h e  t e c h n i c a l  a d v i c e  t o  be 
p repared  by t h e  I R S  r e v i e w  team and s u b m i t t e d  t o  t h e  
A s s i s t a m  C h i e f  Counsel (Employee B e n e f i t s  and Exempt 
o r g a n i z a t i o n )  f o r  c o n s i d e r a t i o n .  

I . C . 5 ( c )  RECOMMENDATION: U S A I D  s h o u l d  r e v i e w  a l l  e x i s t i n g  
g u i d e l i n e s ,  r e g u l a t i o n s  and r u l e s ,  e s p e c i a l l y  t h o s e  p e r t i n e n t  
t o  T i t l e s  5  and 26 o f  t h e  U n i t e d  S t a t e s  Code; and, i n s u r e  
t h a t  whenever 1099 's  a r e  i s s u e d  t o  bona f i d e  c o n t r a c t o r s ,  
such r e c i p i e n t s  were n o t  i n  an employment s t a t u s  w i t h  t h e  USG 
and p o s s i b l y  p r o h i b i t e d  t h e r e b y  f r o m  s i m u l t a n e o u s l y  
p r o v i d i n g  c o n t r a c t o r  s e r v i c e s  t o  t h e  USG. Monies p a i d  t o  an 
U S A I D  employee f o r  s e r v i c e s  per fo rmed r e p r e s e n t  wages s u b j e c t  
t o  w i t h h o l d i n g  and S o c i a l  S e c u r i t y  t a x e s  and r e p o r t a b l e  t o  
t h e  I R S  and t h e  employee on Form W-2. 

I . C . G ( c )  RECOMMENDATION: The HCC s i t u a t i o n  poses 
an unusual  and complex arrangement n o t  h e r e t o f o r e  cons ide red  
by t h e  I R S .  T h e r e f o r e ,  t e c h n i c a l  a d v i c e  i s  needed t o  c l a r i f y  
t h e  employment s t a t u s  o f  t h e  i n d i v i d u a l s  i n v o l v e d  i n  HCC's. 
The outcome o f  t h e  t e c h n i c a l  a d v i c e ,  wh ich  i s  t o  be prepared 
by A s s i s t a n t  C h i e f  Counsel (Employee B e n e f i t s  and Exempt 
O r g a n i z a t i o n ) ,  w i l l  s e r v e  t o  g u i d e  and f o r m a t  f i n a l  
recommendations by I R S  on t h i s  i s s u e  t o  U S A I D .  

I . C . 7 ( c )  RECOMMENDATION: Regard less  of  t h e  f u n d i n g  
mechanism used t o  pay i n d i v i d u a l s  f o r  pe rsona l  s e r v i c e s ,  
U S A I D  s h o u l d  deve lop  g u i d e l i n e s  o r  make changes t o  e x i s t i n g  
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manual requirements t o  i n s u r e  t h a t  workers a re  be ing 
c l a s s i f i e d  p r o p e r l y  (e .g .  us i ng  t h e  20 common law f a c t o r s )  t o  
determine t h e  agency's requirement f o r  t h e  w i t h h o l d i n g ,  
pay ing over, and r e p o r t i n g  o f  w i t h h e l d  taxes .  

I I . C . l ( c )  RECOMMENDATION: Persons p repar ing  941 r e t u r n s  must 
g i v e  increased a t t e n t i o n  t o  such p r e p a r a t i o n  t o  ensure t h a t  
a l l  s a l a r i e s  p a i d  a re  c o r r e c t l y  inc luded  on t h e  941 's .  The 
preparer  o f  t h e  941 's  should ma in ta i n  statements o f  ea rn ing  
records  t o  show m iss ion  payments t o  personal  s e r v i c e  
c o n t r a c t o r s .  T h i s  statement should p rov ide  f o r  r eco rd ing  o f  
s a l a r i e s ,  FICA and Federal Income Tax Wi thho ld ing.  

A f t e r  rev iew o f  e x i s t i n g  g u i d e l i n e s  and d i r e c t i v e s ,  a  
s tandard s e t  o f  procedures o r  s teps f o r  941 p r e p a r a t i o n  and 
rev iew /aud i t  should be developed and implemented by U S A I D .  

I I . C . 2 ( c )  RECOMMENDATION: When c o n t r a c t s  a re  prepared,  
procedures should  be e s t a b l i s h e d  t o  i d e n t i f y  whether t he  
payee i s  a  U . S .  c i t i z e n  o r  r e s i d e n t  a l i e n .  I n  cases where a  
c o n t r a c t o r  has been i d e n t i f i e d  as a  U . S .  company, c i t i z e n  o r  
"green ca rd "  h o l d e r ,  USAID should  s o l i c i t  a  Soc ia l  S e c u r i t y  
Number o r  Employer I d e n t i f i c a t i o n  Number and i nco rpo ra te  i t  
i n t o  t h e  c o n t r a c t .  Once t h e  requ i red  i n f o r m a t i o n  i s  ih the  
c o n t r a c t ,  t h e  c o n t r o l l e r ' s  o f f i c e  can accumulate payment 
i n f o r m a t i o n ,  as app rop r i a te ,  f o r  eventua l  1099 p repa ra t i on  
and submission t o  t h e  I R S .  

I I . C . 3 ( c )  RECOMMENDATION: Before  i s s u i n g  1099's t h e  
a p p l i c a b l e  c o n t r a c t s  should be reviewed t o  ensure t h a t  a l l  
payments made by t h e  USG and a l l  i n - k i n d  b e n e f i t s  o r  se rv i ces  
p rov ided  accord ing t o  t h e  c o n t r a c t  a re  inc luded  i n  t h e  1099. 
I n c o r r e c t  p r e p a r a t i o n  o r  t he  f a i l u r e  o f  U S A I D  t o  i n c l u d e  on 
t h e  1099's a l l  c o n t r a c t  i tems a f fo rds  c o n t r a c t o r s  w i t h  t he  
o p p o r t u n i t y  t o  unde r repo r t  t h e i r  income on t h e i r  income t a x  
r e t u r n  and t o  t ake  deduct ions f o r  expenses, e .g . ,  t r a v e l ,  
educa t ion  c o s t s ,  e t c . ,  t h a t  were reimbursed and n o t  o therwise 
repo r ted  as income by t h e  c o n t r a c t o r .  

I I I . C . l ( c )  RECOMMENDATION: I t i s  incumbent on U S A I D  t o  
c l e a r l y  adv ise  and t e l l  PSC's t h a t  even though r e f e r r e d  as a  
PSC o r  PASA c o n t r a c t o r  t h e r e  i s  an employer-employee 
r e l a t i o n s h i p  e x i s t i n g  f o r  income t a x  purposes. A 
comprehensive, s tandard c o n t r a c t u a l  c lause should  be 
developed and u t i l i z e d  by t h e  PSC and PASA c o n t r a c t o r  
e x p l a i n i n g  t h e i r  s t a t u s .  Such c lause should a l s o  i nc l ude  
i n f o r m a t i o n  as t o  t h e  n o n - a v a i l a b i l i t y  o f  I R C  9 1 1  b e n e f i t s  t o  
USG employees. 
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[Note:  T h i s  c lause  cou ld  read: "Th i s  c o n t r a c t o r  i s  not 
e l i g i b l e  t o  c l a i m  t h e  Fore ign  Earned Income 
Exc lus ion  as d iscussed i n  I n t e r n a l  Revenue Code 
s e c t i o n  911 on h i s / h e r  t a x  r e t u r n  f i l e d  w i t h  t he  
I R S  f o r  amounts pa id  pursuant  t o  t h i s  con t rac tua l  
agreement."]  

I V . C . l ( c )  RECOMMENDATION: U S A I D  shou ld  have a  procedure where 
t he  numerous pos t s  can be moni tored t o  guarantee t h a t  the  
r e t u r n s  a re  f i l e d  and f i l e d  t i m e l y .  The I R S  rev iew team has 
i d e n t i f i e d  6 4  EINs f o r  U S A I D  wor ldwide.  W i t h i n  U S A I D ,  t he re  
appears t o  be no c o n t r o l  o r  a c c o u n t a b i l i t y  as t o  whether the  
r e t u r n s  a re  f i l e d  o r  f i l e d  t i m e l y .  The review i d e n t i f i e d  
t h i s  s i t u a t i o n  t o  be a  major problem where r e t u r n s  a re  f i l e d  
an average o f  51  days l a t e .  Furthermore, t h e r e  a re  severa l  
i ns tances  where no r e t u r n s  were f i l e d  f o r  t h e  e n t i r e  year.  

Based on t h e  f i l i n g  p r a c t i c e s  o f  t h e  seven r e p o r t i n g  
e n t i t i e s  reviewed, i f  t he  del inquency r a t e  i s  app l i ed  
u n i v e r s a l l y  throughout  U S A I D ,  wor ldwide,  then U S A I D  would 
have a  del inquency r a t e  approaching 38 .3% f o r  t h e  64 
r e p o r t i n g  e n t i t i e s  w i t h i n  U S A I D .  

IV .C .2 (c )  RECOMMENDATION: A t  each pos t  v i s i t e d ,  a  t r a i n i n g  
sess ion was conducted by a  p a r t i c i p a n t  o f  t he  I R S  review team 
t o  e x p l a i n  t he  d e p o s i t  requirements and t o  p rov ide  a  
procedure f o r  making Federal  Tax Depos i ts  (FTD). Pe r i od i c  
t r a i n i n g  should  be p rov ided  by knowledgeable i n d i v i d u a l s  t o  
agency t echn i c i ans .  The I R S  can p r o v i d e  t r a i n i n g  m a t e r i a l s  
t h a t  can h e l p  n o t  o n l y  t h e  USG employees b u t  a l s o  t h e  FSN's 
as they  g e n e r a l l y  a re  t h e  i n d i v i d u a l s  a c t u a l l y  per forming the  
f u n c t i o n .  . 

Whenever a  voucher f o r  p a y r o l l  i s  prepared,  t h e  pos ts  
shou ld  request  a t  t h e  same t ime t h a t  one check be issued f o r  
t he  t o t a l  amount o f  FICA and FITW due f o r  t h e  employees 
l i s t e d  on t h a t  p a r t i c u l a r  voucher. 

A f t e r  t h e  check i s  recei 'ved f rom t h e  i s s u i n g  o f f i c e ,  the  
check should  be forwarded a long w i t h  a  FTD coupon 
immediate ly.  The checks should  n o t  be h e l d  u n t i l  t h e  end o f  
t h e  q u a r t e r  as i s  t h e  c u r r e n t  p r a c t i c e .  F u r t h e r ,  i f  a  post  
does n o t  have a  FTD coupon, a  l e t t e r  -- which must s t a t e  t he  
E I N ,  amount and q u a r t e r  t o  which t h e  amount i s  t o  be app l ied ,  
addressed t o  t h e  Federal  Reserve Bank may be sent  w i t h  t he  
d e p o s i t .  
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Returns shou ld  be f i l e d  t i m e l y .  The due dates f o r  t he  
r e t u r n s  a r e  as f o l l o w s :  

Qua r te r  Pe r i od  Ending Due Date - - -----  - ------  -----me-------- --------------- ------------ ------------ 
1 s t  March 31s t  A p r i l  30th  
2nd June 30 th  J u l y  31s t  
3 rd  September 30 th  October 31s t  
4 t h  December 31 s t  January 31  s t  

P r e s e n t l y ,  t h e r e  seems t o  be no U S A I D  procedure t o  
determine when t h e  depos i t s  a re  c o r r e c t  o r  made t i m e l y .  
Furthermore,  t h e  a t t i t u d e  o f  some U S A I D  personnel i s  t h a t  
s i nce  t h e  I R S  does n o t  charge p e n a l t i e s  t o  o t h e r  Government 
agencies, t hen  t h e r e  i s  no need t o  be concerned. Even though 
no p e n a l t i e s  a re  c o l l e c t e d  f rom o t h e r  Government agencies i n  
these ma t te r s ,  t h e  s t a f f  hours expended by bo th  I R S  and U S A I D  
employees t o  reso l ve  numerous, r e c u r r i n g  depos i t  problems, 
i . e . ,  l o c a t i n g  payments, t r a n s f e r r i n g  payment pos t i ngs ,  
research ing records ,  copying documents, e t c . ,  i s  q u i t e  c o s t l y  
and every e f f o r t  must be made t o  prepare r e t u r n s  and submit  
depos i t s  a c c u r a t e l y .  

I V . C . 3 ( c )  RECOMMENDATION: A W - 4  must be secured f o r  every 
employee. For anyone who c la ims  "exempt" o r  10 o r  more 
exemptions, t h e  W-4 must be submi t ted t o  I R S  q u a r t e r l y  w i t h  
t he  941 's .  New W-4's must be secured every year f o r  
i n d i v i d u a l s  c l a i m i n g  "exempt", o r  when an employee has 
p r e v i o u s l y  c la imed 10 o r  more exemptions. 

IV .C .4 (c )  RECOMMENDATION: A l l  W-2's shou ld  be reviewed f o r  
accuracy before  they  a re  submi t ted t o  t h e  I R S  o r  t h e  
employees. The m a j o r i t y  of t h e  e r r o r s  were t h e  r e s u l t  o f  
care lessness and an absence of e f f e c t i v e  i n t e r n a l  c o n t r o l  
procedures t o  d e t e c t  i r r e g u l a r i t i e s .  

IV .C .5 (c )  RECOMMENDATION: U S A I D  Posts do n o t  have an 
e f f e c t i v e  i d e n t i f i c a t i o n  process f o r  "green card  h o l d e r s " .  
When a FSN i s  h i r e d  and then becomes a r e s i d e n t  a l i e n ,  unless 
t h e  employee n o t i f i e s  personnel ,  t h e  pos t  has no way o f  
knowing about t h e  s t a t u s  change. A procedure should be 
fo rmu la ted  and i n s t i t u t e d  t o  i d e n t i f y  r e s i d e n t  a l i e n s .  
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Review Team P a r t i c i ~ a n t s  
f o r  t h e  U n i t e d  S t a t e s  - Aqency f o r  I n t e r n a t i o n a l  D e v e l o ~ m e n t  

TITLE POST OF DUTY 

R o b e r t  Ackerman P r o j e c t  D i r e c t o r  W a s h ~ n ~ t o n ,  OC 
Kenneth G .  H e w f t t  P r o j e c t  Manager ( S R A )  Washington,  DC 
M ike  D o e r i n g  A s s t .  P r o j e c t  Mgr. (SRO) Washington,  DC 
Jose Aponte-Cruz Team Leader (RA) P u e r t o  R i c o  
E f r a i n  Ve lez  Revenue Agent (RA) P u e r t o  Fi ico 
Rhea V a s c o n c e l l o s  Revenue O f f i c e r  (RO) V i r g i n  I s l a n d s  

SRA = S u p e r v i s o r y  Revenue Agent 
SRO = S u p e r v i s o r y  Revenue O f f i c e r  
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OVERSEAS IRS ASSISTANCE POINTS .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ......................................................................... 
Count r ies  o r  Areas ADDRESS : 

o f  RSR J u r i s d i c t i o n  Revenue Serv ice Representat ive 
I n t e r n a l  Revenue Serv ice  I n t e r n a l  Revenue Serv ice  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............................................................................. 

Hex i co Guatemal a Be1 i z e  f c/o Department of S ta te ,  Mexico C i t y  
Costa R ica  E l  Salvador ' Nicaragua 1 Washington, DC 20521 
Honduras : TELE: 001-525-211-0042, ex t .  3465 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............................................................................. 

P h i l l i p i n e s  Macao Hong Kong f c/o U.S. Embassy (Mani la)  
China Ca ro l i ne  I s l a n d s  f APO San Franc isco 96528 
Marshal l  I s l a n d s  Taiwan TELE: 011-632-521-7116, ex t .  613 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
Singapore Malays ia  Burma ! c/o U.S. Embassy (Singapore) 
I n d i a  Bangladesh S r i  Lanke FPO San Franc isco 96699 
Brunei Thai land f TELE: 011-65-737-0526/0527 
Indonesia I 

I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Un i ted  K i  ngdom I r e l a n d  c/o U.S. Embassy Box 40 (London) 
Norway Sweden F in land  I FPO New York 09510 
Denmark I c e  1 and 1 TELE: 011-441-499-9000, ex t .  2485 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............................................................................. 

Venezuela Colombia Ecuador f c/o U. S. Embassy Box (Caracas) 
Surinam Panama Guyana I APO Hiami 34037 
Barbados French Guiana I TELE: 011-582-284-6111, e x t .  333 
Nether lands A n t i l l e s  I 

I 

T r i n i d a d  and Tabago I 
1 

Windward and Leeward I s l a n d s  I 
I 

B r i t i s h  V i r g i n  I s l a n d s  I 
I 

A l l  o f  Sub-Sahara A f r i c a  I 
I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............................................................................. 

Saudi Arab ia  Pak is tan  Sudan f American Embassy (Riyadh) 
Afghanis tan Eh iop ia  Somalia : APO New York 09038-0001 
Bahra in  Lebanon Lybi  a TELE: 011-9661-488-3800 
I r a q  Qatar I ran  I 

I 

S y r i a  Egypt Jordan f 
Kuwait Oman Y eman 1 

1 

T r u c i a l  S ta tes  I 
I 

Uni ted  Arab E m i  r a t e s  I 
I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ............................................................................. 

NOTE: The above telephone numbers a r e  shown f o r  origination from CONUS. 
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A u s t r a l  i a  New Zeal and F i j i  I c/o American Consulate General 
Western Somoa New Hebrides I 

I (Sydney) 
I APO San Franc isco 96209 

TELE: 01 1-612-261-9200 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ......................................................................... 

B raz i  1 A rgen t i na  C h i l e  : c/o American Consulate General 
Paraguay Peru B o l i v i a  I (Sao Paulo) 
Uruguay Fa1 k land  I s l a n d s  ! APO Miami 34030 

: TELE: 011-5511-881-6511 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Canada New Foundland f S u i t e  401 
1 60 Queen S t r e e t  
: Ottawa, On ta r i o ,  Canada K1 F5'1'7 
: TELE: 613-563-1834 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

0 

0 

Bahamas Jamai ca Bermuda : P.O. Box N8197 
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Grand Cayman I s l a n d s  TELE: 809-322-1095/1181/1183 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

France Belgium I c/o U.S. Embassy ( P a r i s )  
Monaco Spain i APO New York 09777 
A l g e r i a  Morroco I TELE: 011-3314-296-1202 
Luxembourg L i c h t e n s t e i n  I 

I 

Por tuga l  Sw i t ze r l and  I I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ......................................................................... 

West Germany A u s t r i a  : c/o U.S. Embassy Box 225 (Bonn) 
Pol  and Hungary : APO New York 09080 
Nether lands East Germany I TELE: 011-49-228-339-2701 
Sov ie t  Union Czechoslavakia I 

I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ......................................................................... 

I t a l y  Greece I s r a e l  I c /o  U. S. Embassy (Rome) 
Cyprus Turkey B u l g a r i a  I APO New York 09794-0007 
Romania A lban ia  I TELE: 011-396-4674-2607 
Yugos lav ia  M a l t a  I 

I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

Japan South Korea 1 c / o  U.S. embassy (Tokyo) 
No r t h  Korea ! APO San Franc isco 96503 

TELE: 001-813-583-7141 
------------------.------------------------------------------------------- 
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GLOSSARY 

ACTIVITY: Something o c c u r r i n g  over  a  p e r i o d  o f  t ime  and us ing  
resources;  t h a t  which de f i nes  t h e  work t o  be performed; a  u n i t  o f  
e f f o r t  w i t h i n  an agency o r  o r g a n i z a t i o n .  

A L I E N :  An individual who is not a U.S. citizen. 

APPROPRIATION: An a c t  o f  Congress p e r m i t t i n g  Federal agencies t o  
i n c u r  o b l i g a t i o n s  f o r  s p e c i f i e d  purposes. 

CASUAL LABOR: Phys ica l  se rv i ces  w i t h  a  l i m i t e d  purpose o r  
o b j e c t i v e  o f  s h o r t  d u r a t i o n  p rov ided  a t  i r r e g u l a r  i n t e r v a l s  by 
n a t u r a l  persons f o r  o the rs .  

C O M M E R C I A L  A C T I V I T Y :  One which i s  operated by a  Federal  
department o r  agency and which p rov ides  a  p roduc t  o r  s e r v i c e  which 
cou ld  be ob ta ined  f rom a  commercial source.  A commercial a c t i v i t y  
i s  n o t  a  Government f u n c t i o n .  (Note: T h i s  d e f i n i t i o n ' i s  
c o n s i s t e n t  w i t h  t he  d e f i n i t i o n  p rov ided  i n  OMB C i r c u l a r  No. A - 7 6 . )  

D I R E C T  H I R E :  An o f f i c e r  o r  an i n d i v i d u a l  who i s  appoin ted,  i . e . ,  
h i r e d ,  under an OPM-approved p l a n  t o  t h e  USG c i v i l  s e r v i c e  i n  an 
o f f i c i a l  c a p a c i t y  t o  engage i n  t h e  performance o f  a Federal 
f u n c t i o n  under a u t h o r i t y  o f  law o r  an Execut ive  a c t .  Usua l l y  a  
d i r e c t  h i r e  i s  employed i n  t h e  US f o r  employment overseas o r  
abroad. 

DUAL STATUS: When an a l i e n  can be c l a s s i f i e d  bo th  as a  
non- res iden t  a l i e n  and a  r e s i d e n t  a l i e n  d u r i n g  t he  same tax  year.  
Th i s  s i t u a t i o n  u s u a l l y  occurs f o r  t he  year t h a t  t h e  i n d i v i d u a l  
a r r i v e s  o r  depa r t s  f rom the  Un i t ed  S ta tes .  

EMPLOYMENT STATUS: For purposes o f  t h i s  rev iew,  employment s t a t u s  
r e f e r s  t o  t h e  manner, i . e . ,  employee o r  independent c o n t r a c t o r ,  i n  
which a  Federal  department o r  agency ho lds  a  person i n  i t s  
r e l a t i o n s h i p  t o  such person. Such manner may be d i s c e r n i b l e  
through t h e  payment r e c o g n i t i o n  process, b u t  i s  governed by t he  
common law r u l e s .  
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FINDING: I d e n t i f i c a t i o n  o f  a  s i t u a t i o n  o r  p r a c t i c e ,  th rough  
obse rva t i on  o r  r e c o r d  rev iew,  and d i s c l o s u r e  o f  such a c t i v i t y  
which does n o t  comply w i t h  I n t e r n a l  Revenue Se rv i ce  r u l e s  o r  
r e g u l a t i o n s .  For  purposes o f  t h i s  rev iew,  a  f i n d i n a  i s  sometimes 
ca tego r i zed  as "ma jo r "  ( i . e . ,  s i t u a t i o n  i d e n t i f i e d  a t  more than 
one s i t e ;  o r ,  headquar ters  USAID guidance,  i n s t r u c t i o n s  o r  
procedures i n  e r r o r  o r  c o n f l i c t  w i t h  t h e  IRS) o r  "m inor "  ( i . e . ,  
s i t u a t i o n  i d e n t i f i e d  a t  o n l y  one s i t e  and s i t u a t i o n  n o t  de ter rn~ned 
t o  be endemic t o  USAID). Such c a t e g o r i z a t i o n  i s  o n l y  p rov ided  t o  
a s s i s t  i n  we igh ing t h e  r e l a t i v e  importance o f  t h e  f i n d i n g  
d iscussed.  

FOREIGN A S S I S T A N C E  A C T  (FAA): The Fo re i gn  Ass is tance  Ac t  c f  1 9 6 1 ,  
as amended (USAID'S p resen t  a u t h o r i z i n g  l e g i s l a t i o n ) .  

FOREIGN EARNED I N C O M E :  For purposes o f  I n t e r n a l  Revenue Code 
s e c t i o n  9 1 1 ,  t h e  t e rm  " f o r e i g n  earned income" w i t h  respec t  t c  any 
i n d i v i d u a l  means t h e  amount r ece i ved  by such i n d i v i d u a l  f rom 
sources w i t h i n  a  f o r e i g n  coun t r y  o r  c o u n t r i e s  which c o n s t i t u t e  
earned income a t t r i b u t a b l e  t o  s e r v i c e s  per formed by such 
i n d i v i d u a l  d u r i n g  t h e  p e r i o d  desc r ibed  i n  subparagraph ( A )  o r  ( B )  
o f  subsec t ion  ( d ) ( l ) ,  whichever i s  a p p l i c a b l e .  

FOURTH COUNTRY NATIONAL: A person who i s  n e i t h e r  a  c i t i z e n  nc r  a  
r e s i d e n t  o f  e i t h e r  t h e  coun t r y  o f  h i r e  o r  t h e  p l ace  of employment, 
b u t  o t he rw i se  meets t h e  d e f i n i t i o n  o f  t h i r d  coun t r y  n a t i o n a l .  
(Re f :  -20 CFR 25.6)  

GREEN CARD: Permanent res idency  p e r m i t  i ssued  an a l i e n .  

GREEN CARD TEST: An i n d i v i d u a l  who, acco rd i ng  t o  t h e  
immig ra t i on  laws,  has been g i ven  t h e  p r i v i l e g e  o f  r e s i d i n g  
permanent ly  i n  t h e  U n i t e d  S t a t e s  as an immigrant .  

INDEPENDENT CONTRACTOR RELATIONSHIP: A c o n t r a c t  r e l a t i o n s h i p  i n  
which t h e  . con t rac to r  i s  n o t  s u b j e c t  t o  t h e  s u p e r v i s i o n  and c o n t r o l  
p r e v a i l i n g  i n  t h e  r e l a t i o n s h i p  between t h e  Government and i t s  
employees. 
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ISSUE: A p o i n t  o r  q u e s t i o n  t o  which a c t i o n  has been narrowed 
f o r  i n q u i r y  s o  as  t o  v a l i d a t e  a c t i o n  o r  i n a c t i o n  which compl ies 
w i t h  t h e  r u l e s  and r e g u l a t i o n s  o f  t h e  t a x  laws.  

LOCAL NATIONAL: A person who i s  n e i t h e r  a  c i t i z e n  n o r  r e s i d e n t  
o f  t h e  U n i t e d  S t a t e s  who i s  h i r e d  by t h e  U n i t e d  S t a t e s  i n  t h e  
p e r s o n ' s  c o u n t r y  o f  c i t i z e n s h i p  o r  res idence  f o r  employment i n  t h e  
c o u n t r y  o f  h i r e .  

NONAPPROPRIATED FUND ACTIVITY: A f u n c t i o n  o r  u n i t  o f  a c t i v i t y  t o  
which t h e  government i n i t i a l l y  p r o v i d e d  funds  t o  p e r m i t  i t  t o  
b e g i n  o p e r a t i o n  and f o r  which governmental  l o a n  may be r e p a i d  o u t  
o f  p r o f i t s  earned by such a c t i v i t y ;  t h u s ,  t h e  a c t i v i t y  i s  c r e a t e d  
by government w i t h  governmental  f u n d s  f o r  governmental  personnel  
and i s  a d m i n i s t e r e d  by governmental  employees f o r  use and b e n e f i t  
o f  U n i t e d  S t a t e s .  ( R e f :  Bowen v  C u l o t t a ,  294  F  Supp 183)  

NON-DIRECT H I R E :  A US c i t i z e n  o r  "g reen  c a r d "  h o l d e r  who a t  t h e  
t i m e  h i r e d  r e s i d e d  i n  t h e  overceas c o u n t r y  i n  which employment was 
i n t e n d e d .  T h i s  t y p e  o f  employee may a l s o  be r e f e r r e d  t o  as 
" r e s i d e n t  h i r e "  o r  " i n d i r e c t  h i r e . "  

NONPERSONAL SERVICES CONTRACT: A c o n t r a c t  which d i r e c t l y  ensages 
t h e  t i m e  and e f f o r t  o f  a  c o n t r a c t o r  whose p r i m a r y  purpose i s  t o  
p e r f o r m  an i d e n t i f i a b l e  t a s k .  

NON-RESIDENT ALIEN: An a l i e n  who does n o t  q u a l i f y  f o r  t r e a t m e n t  
as a  r e s i d e n t  a l i e n .  Such pe rson  i s  u s u a l l y  s u b j e c t  t o  U . S .  
income t a x  o n l y  on income f rom sources  f r o m  w i t h i n  the U n i t e d  
S t a t e s .  Non- res iden t  a l i e n s  f i l e  f o r m  1040NR, U.S. Nonres iden t  
A l i e n  Income Tax Re tu rn .  

PERSONAL SERVICES CONTRACT: An agreement between a  
department /agency and one o r  more persons wh ich  c r e a t e s  an 
o b l i g a t i o n  f o r  a  human be ing  t o  p r o v i d e  o r  p e r f o r m  c e r t a i n  
a c t i v i t i e s  f o r  o r  i n  b e h a l f  o f  t h e  department /agency.  Such an 
agreement may a l s o  be r e f e r r e d  t o  as a  " c o n t r a c t  f o r  persona l  
s e r v i c e s . "  

PROCEDURES: Methods, s t e p s ,  o r  ways adequate ev idence was 
o b t a i n e d ,  i . e . ,  i n s p e c t i o n ,  o b s e r v a t i o n ,  i n q u i r y ,  and 
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c o n f i r m a t i o n ,  f o r  a  course  o f  a c t i o n  which p r o v i d e s  s u f f i c i e n t  
f o u n d a t i o n  t o  a r r i v e  a t  a  c o n c l u s i o n  r e g a r d i n g  t h e  i s s u e .  

PROJECT: A group o f  t a s k s  per fo rmed i n  a  d e f i n a b l e  t i m e  p e r i o d  i n  
o r d e r  t o  meet a  s p e c i f i c  s e t  o f  o b j e c t i v e s .  S p e c i f i c a l l y  i n  U S A I D ,  
a  s i n g l e  a c t i v i t y  designed t o  genera te  s p e c i f i c  r e s u l t s ;  and, a 
p r o j e c t  i s  USAID's b a s i c  u n i t  o f  management. 

RESIDENT ALIEN: A person who meets t h e  green c a r d  t e s t  o r  t h e  
s u b s t a n t i a l  presence t e s t ,  and i s  g e n e r a l l y  taxed  i n  t h e  same 
manner as a  U.S. c i t i z e n ,  i . e . ,  such person must r e p o r t  income 
d e r i v e d  f r o m  a l l  wor ldwide sources .  I f  such person i s  a  r e s i d e n t  
a l i e n  f o r  t h e  e n t i r e  yea r ,  f o r m  1040EZ, 1040A, o r  1040 must be 
f i l e d .  Res iden t  a l i e n s  may exc lude  up t o  $70,000 o f  income earned 
abroad ( u n l e s s  t h e  source  o f  such earned income i s  t h e  U.S. 
government o r  an a g e n c y / i n s t r u m e n t a l i t y  t h e r e o f )  i f  t h e y  a r e  
p h y s i c a l l y  p r e s e n t  i n  a  f o r e i g n  c o u n t r y  f o r  a t  l e a s t  330 f u l l  days 
d u r i n g  any p e r i o d  o f  12 c o n s e c u t i v e  months. 

SCOPE : The n a t u r e  o f  t h e  i n q u i r y  i n t o  an i s s u e  t o  i n c l u d e :  t h e  
p e r i o d  covered;  and, t h e  e x t e n t  t o  wh ich  t r a n s a c t i o n s ,  reco rds  o r  
accounts  examined s e r v e  as a  b a s i s  of adequate t e s t i n g  and 
s u b s t a n t i a t i o n .  The "scope" i s  a  genera l  s ta tement  o f  purpcse 
wh ich  b r o a d l y  d e s c r i b e s  work t o  be under taken i n  t h e  way o f  
~ u b s t a n ~ t i a t i n g  o r  examin ing  t r a n s a c t i o n s ,  schedules o r  some 
p a r t i c u l a r  aspec t  of t h e  agency. 

SUBSTANTIAL PRESENCE TEST: A r e s i d e n t  a l i e n  t e s t  f o r  r e s i d e n t  
a l i e n  s t a t u s ,  whereby a  person must be p h y s i c a l l y  p r e s e n t  i n  t h e  
U . S .  f o r :  1 )  31 days d u r i n g  t h e  c u r r e n t  ca lendar  yea r ;  and, 2 )  183 
days d u r i n g  t h e  p e r i o d  c o n s i s t i n g  of t h e  c u r r e n t  ca lendar  year and 
t h e  two p r e c e d i n g  ca lendar  yea rs ,  t o  q u a l i f y  as a  r e s i d e n t  a l i e n .  
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TAXES:  As used i n  t h i s  Repor t ,  t h e  t e rm  " t a x e s "  means: 

( a )  The employee's share  o f  FICA t a x  w i t h h e l d  under I R C  
s e c t i o n  3102; 

( b )  The emp loyer ' s  t a x  under I R C  s e c t i o n  3111; o r ,  
( c )  The income t a x  w i t h h e l d  under I R C  s e c t i o n  3402. 

T H I R D  COUNTRY NATIONAL: A person who i s  n e i t h e r  a c i t i z e n  nor 
r e s i d e n t  o f  t h e  U n i t e d  S t a t e s  who i s  h i r e d  by  t h e  U n i t e d  States i n  
t h e  pe rson ' s  c o u n t r y  o f  c i t i z e n s h i p  o r  res idence  f o r  ernplcymer,t i n  
a possess ion o r  t e r r i t o r y  o f  t h e  U n i t e d  S ta tes .  
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ACRONYMS 

A I D  
A I D A R  

CONUS 
CSR 
E I N  
FAA 
FAR 
FICA 
FITW 
FR 0 
FSN 
FTD 
FUT A 
I R C  
I R S  
N-PSC 
OMB 
OPM 
PAS A 
PSC 
RAMC 
SSA 
SSAN 
T I N  
USG 
U S A I D  

Agency f o r  I n t e r n a t i o n a l  Development 
Agency f o r  I n t e r n a t i o n a l  Development A c q u i s i t i o n  

Regu la t ions  
Con t i nen ta l  Un i t ed  S ta tes  
C i v i l  Se rv i ce  Ret i rement 
Employer I d e n t i f i c a t i o n  Number 
Fore ign  Ass is tance Ac t  o f  1 9 6 1 ,  as amended 
Federal  A c q u i s i t i o n  Regula t ions 
Federal  Insurance C o n t r i b u t i o n s  Act  
Federal  Income Tax Wi thhe ld  
Federal  Reserve Bank 
Fore ign  Serv ice  Na t i ona l  
Federal  Tax Depos i t  
Federal  Unemployment Tax Act  
I n t e r n a l  Revenue Code 
I n t e r n a l  Revenue Serv ice  
Nonpersonal Serv ices Cont rac t  
O f f i c e  o f  Management and Budget . 

O f f i ce  o f  Personnel Management 
P a r t i c i p a t i n g  Agency Serv ice  Agreement 
Personal Serv ices C o n t r a c t ( o r )  
Regional  A d m i n i s t r a t i v e  Management Center 
Soc ia l  S e c u r i t y  A d m i n i s t r a t i o n  
S o c i a l  S e c u r i t y  Account Number 
Taxpayer I d e n t i f i c a t i o n  Number 
U n i t e d  S ta tes  Government 
Un i t ed  S ta tes  Agency f o r  I n t e r n a t i o n a l  Development 




