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1.0 Introduction

The following document represents legal comments on daft IPR border
measures provisions the Project received from the Government of Egypt. The
document received was suggested articles to be included in a revision of the
Export-Import Regulations. These comments are ordered such that the first
part of each article in black is the suggested legal language provided by the
Ministry of Trade and Industry and the comments follow each article in red.



2.0 Comments in English

2.1 Chapter 9 : Intellectual Property Rights Subject of Border Measures
Part |
General Definitions and Provisions
ARTICLE 1

Comment: The inclusion of a definitions section is helpful.

For the purposes of the present Regulations, the following terms shall have the
meanings indicated:

1)

2)

3)

Border measures:

Temporary protective measures taken by the authorities enumerated herein to
suspend the release of any infringing shipment until the judicial procedures
herein explained and the provisions of the Law on the Protection of Intellectual
Property Rights 82/2002 are taken by the owner of the intellectual property rights
or the legal representative thereof

Intellectual property rights:

- Patents, utility models, integrated circuit topographies, and undisclosed
information;

- trademarks, trade data, geographical indications, and industrial designs;

- copyrights and related rights, and

- plant varieties

Intellectual property rights subject to border measures:
- Trademarks;

- industrial designs, and

- copyrights and related rights

Border measures may also be taken against any other violations of intellectual
property rights.

Comment: This paragraph, together with paragraph 6), establishes a satisfactory
scope of protection. TRIPS Article 51, which requires that procedures be available to
prevent the importation at least of counterfeit trademark or pirated copyright goods,
and that WTO Members may enable applications to suspend the release into free
circulation of goods that involve other infringements of intellectual property rights.



4) (The) Rights:
The intellectual property rights subject to border measures.

5) Owner of the right:
The natural or legal person who owns the intellectual property right and the heirs
or representatives thereof, whether such are natural or legal persons, who are
legally entitled to protect such right

Comment: It appears that this definition should be stated in the alternative, i.e., the
natural or legal person who owns the intellectual property right, _or_ the heirs or
representatives thereof..... Otherwise, it appears that both the owner and the
owner’s heirs at law would have the ability to initiate border procedures, even during
the lifetime of the owner.

6) Infringing goods:
a) Goods with infringed, imitated, or unlawfully used trademarks;
b) goods imitating or forging industrial designs, and
c) works and products infringing copyrights and related rights

7) Sector:
The External Trade Sector and the Trade Agreements Sector of the Ministry of
Trade and Industry

8) Organization:
The General Organization for Export and Import Control of the Ministry of Trade
and Industry

9) The Authority
The Commercial Registration Authority of the Ministry of Trade and Industry

10) Judicial Decision:
A decision by the Public Prosecution or a decision or ruling by the competent
court

ARTICLE 2

a) Border measures shall apply to infringing goods imported from abroad and to free
trade zones.

Comment: Paragraph a) is consistent with TRIPS Article 51, which provides that
procedures must be available to suspend “the release into free circulation” of the
infringing goods.



b) Border measures shall not apply to goods imported under the free trade zones
entry fee, goods in transit, and small amounts brought in passengers’ luggage.
Likewise, border measures shall not apply to imported samples within a value
range of 1000 pounds.

Comment: Paragraph b) contains four exclusions.

1. Clarification is needed for the first exclusion, relating to”goods imported under
the free trade zones entry fee,” as the basis for distinguishing these goods
from other goods imported into the free trade zones is unclear.

2. The second exclusion is covered by the provision of footnote 13, which
indicates that there is no obligation to apply border procedures to goods in
transit.

3. The final exclusion should be narrowed to comply with TRIPS Article 60,
which permits WTO Members to exclude from the application of border
provisions “small quantities of goods of a non-commercial nature contained in
travelers’ personal luggage or sent in small consignments.” The present
language does not restrict this exclusion to “goods of a non-commercial
nature.” This condition should be added.

4. The final provision, “imported samples within a value range of 1000 pounds,”
has no basis in the TRIPS Agreement and should be deleted. It does not
necessarily fit within the de minimis provisions, as for some items, 1000
pounds would represent a relatively large quantity of items, which would not
necessarily be of a non-commercial nature.

c) However, border measures may be applied to infringing goods intended for
export out of Egypt.

Comment: Paragraph c) is consistent with TRIPS Article 51, which permits WTO
Members to “provide for corresponding procedures concerning the suspension by the
customs authorities of the release of infringing goods destined for exportation from
their territories.”

Part Il
Procedures for Requesting Border Measures

First: Measures initiated upon a request:

1. Regquesting border measures unrestricted to a certain shipment

ARTICLE 3



The owner of the rights related to a trademark, industrial design, or any other
rights may request the procedures of border measures to be initiated against
shipments infringing the rights thereof for a renewable period of one year or until
the protection term granted upon registration expires whichever is sooner.

The request shall be submitted to the Sector on Form 1, attached hereto,
together with enough information proving the infringements. The request shall be
accompanied by a certificate authenticated by the Commercial Registration
Authority proving registration of the trademarks and industrial designs, that the
trademark is globally well-known, or any other rights. A statement shall also be
submitted enumerating the countries where manufacturing of the protected goods
is licensed and the authorized distributors in any other country. Such statement
shall be authenticated by the Egyptian consulate in the country of the owner of
the right, the country where manufacturing is licensed, or the country of the
distribution center.

Comment: This is a useful provision drawn from international best practices.
However, the procedures required to invoke this procedure are overly
burdensome, particularly given that the registration is valid only for a single year.
Providing a certificate authenticated by the Commercial Registration Authority is
a reasonable and necessary requirement. However, requiring authenticated lists
of manufacturing sites and distribution centers will be both time-consuming and
expensive for right-holders without a commensurate benefit to the Egyptian
public. Even if it is felt necessary to require such statements, and that they be
authenticated, it should be sufficient to require them only a single time, and to
provide for a simplified renewal of the requested procedures with considerably
less formality. Moreover, to the extent that Egyptian customs authorities need
the required information, annual updating may not be sufficient. For example, the
establishment or closure of a manufacturing or distribution site may occur a week
after the request is approved, leaving the Egyptian authorities applying these
procedures on the basis of outdated information — and therefore presumably
defeating the purpose for which the information was required. It would be
preferable to require the party making a request under this article to update the
information promptly, not merely at the time of renewal, and to allow the
registration to remain in place for a longer time. In addition, merely naming the
countries in which such facilities are located will be inadequate to determine
whether goods are authentic or not, since counterfeit goods may be produced in
the same country as the original or authentic goods. It would therefore also be
preferable to permit the owner to provide information by which the authorities can
distinguish between authorized goods and counterfeit or pirated goods. The
deposit of a security or pledge, as provided under Article 4 (and under TRIPS
Articles 53 and 56) should be adequate to prevent abuse — and to obviate the
need for authentication of the lists of licensed manufacturers and distribution
centers, since the prospect of having to forfeit the security would provide ample
incentive to keep the customs authorities up to date.

The forms attached to this draft require a great deal of information that may or
may not be in the possession of the right holder, or accessible to the right holder.



While it is useful to request this information to the extent it is available to the right
holder, it should be clarified that 1) the customs authorities will attempt to act on
the complaint, even if not all of the requested information is supplied (and
specifying the minimum that is required), and that 2) providing full information will
enhance the chances that the authorities will be able to identify and suspend
release of the infringing goods.

ARTICLE 4

The request shall be accompanied by a pledge written on Form 2 attached hereto
and signed by the owner of the right, stating that the requester will pay all the
fees and charges payable for seizing the products in case no infringement was
proved during the period the release is suspended.

The owner of the right shall pay a delay fine based on the interest rate quoted by
the Central Bank against the period of delaying the payables explained in the
preceding paragraph. General procedures of border measures consequential to
such violation shall be halted unless the owner of the right submits a letter of
guarantee equaling the value of all fees and charges determined by the customs
office having jurisdiction over the shipment once such shipment arrives and the
customs office is notified about the infringement within the period prescribed
herein.

Comment: TRIPS Articles 53 and 56 provide for a security or equivalent
assurance “to protect the defendant and the competent authorities and to prevent
abuse.” The provisions of Article 4 accomplish the objective of protecting the
competent authorities but do not address the possibility of harm to the defendant
because of the filing of an unwarranted claim of infringement. While this
voluntary registration procedure is “TRIPS-plus,” it must still provide the
protections for the importer and consignee required under TRIPS border
measures.

ARTICLE 5

After the Sector verifies the seriousness of the request in light of the evidence
collected, it shall coordinate with the Customs Authority to implement the border
measures regarding any shipment against which the customs office holds clear
evidence that it violated any rights. The Sector shall be informed about the nature
of the infringement and shall be given a sealed sample from the shipment. The
importer and the owner of the right shall be notified so that the latter may proceed
with the procedures described herein.

Comment: Clarification is needed as to the standard for determining whether to
suspend the release of goods. TRIPS Article 52 clearly states that the standard
is that there is, “under the laws of the country of importation,” a “prima facie



infringement of the right holder’s intellectual property right.” Ordinarily, a prima
facie case is established when there is sufficient evidence to prove the necessary
facts of the case by a slight preponderance, as if that evidence were not refuted
or rebutted. The amount of evidence needed to establish a prima facie case is
thus relatively slight — even though it may be that in the final determination on the
merits, that evidence could later be rebutted by the defendant. It is useful to bear
in mind that TRIPS border measures are 1) civil in nature, not criminal, and 2)
preliminary determinations to be followed by a determination on the merits in
which a court will hear from both parties and apply a higher standard of evidence.
Thus, t he evidence to establish a prima facie case of infringement is much less
stringent standard than other standards of proof applied in other situations, such
as the more stringent “clear and convincing” standard, the even stricter “beyond
factual dispute” standard, or the “beyond a reasonable doubt” standard typically
applied in criminal cases. Thus, language should be added to clarify the
standard of evidence that must be provided to justify the suspension of goods
from release, and that standard must be the establishment of a prima facie case.

This provision should also be amended to specify that the importer and right
holder must be informed “within a reasonable time” as required by TRIPS Article
51.

ARTICLE 6

By virtue of a Decree from the Minister of Trade and Industry in coordination with
the Minister of Finance, a database shall be created at the Customs Authority
and the Sector in coordination with the concerned authorities including data,
information, drawings, industrial designs, and anything relevant to the rights.

ARTICLE 7

The owner of the right may not abandon the request thereof to implement border
measures against the infringed shipments'. Note: Underlined word should be
infringing not infringed.

Comment: This provision should be deleted. It has no basis in the TRIPS
Agreement, which provides at Articles 53 and 56 for the party lodging the
complaint to post a security and for the importer, consignee, and owner of the
goods to be compensated from that security “for any injury caused to them
through the wrongful detention of goods or through the detention of gods
released pursuant to Article 55” (relating to failure of the right holder to take
further legal action on the case). This compensation should be considered a
sole and exclusive remedy for the importer, owner, or consignee.

' See Conciliation provisions in the amended Criminal Procedures Law of 2007.



Moreover, there may be situations in which a complaint is filed in good faith and
then it is discovered that the facts do not warrant further suspension of the goods
from release. In this situation, the proper course of action would be for the
complainant to notify the customs authorities promptly and withdraw the
complaint, thus minimizing the harm to the defendant and allowing the defendant
to get on with business. However, Article 7 would prevent the complainant from
withdrawing the complaint and allowing the goods to be released into free
circulation — a result that would be better for the importer, owner, or consignee
than having the goods remain in Customs for a longer period. As another
example, a complaint may be legally justified even for an unintentional
infringement, but the importer may obtain a license from the right holder. Public
policy favors not only the settlement of disputes

Requesting border measures against a certain shipment

ARTICLE 8

The owner of the right may file a complaint with the competent customs office to
suspend the release of a certain infringing shipment that was not released or that
is expected to arrive at an Egyptian port and that contains imported goods,
products, or packages or a shipment designated for export. Both the complainant
and the competent customs office shall send a copy of the complaint to the
Sector.

Second: Measures initiated without a request from the owner of the right:

Comment: It is good to authorize ex officio action by the customs office. This is
permitted by TRIPS Article 58. Provision should be made to notify the parties and to
provide for a right of appeal against the suspension by the importer.

1.

Measures taken by the competent customs office

ARTICLE 9

In case the competent customs office finds clear evidence that the rights were
infringed, such office may notify the Sector of such evidence and provide the
Sector with a sealed sample in order to suspend the release of the infringed
shipment. Note: Underlined word should be infringing not infringed.

The competent customs office shall refer the case to the Public Prosecution and
notify the Sector if the owner of the right is not represented.



Comment: As described in the comments for Article 5, the TRIPS standard is a
prima facie case, not the higher clear evidence standard.

2. Measures taken by other competent agencies

ARTICLE 10

In case clear evidence was found proving violation of the rights, concerned
agencies, including the Organization, may notify the Sector of such evidence so
that the Sector would take the procedures provided for in the current Regulations.

Comment: As described in the comments for Article 5, the TRIPS standard is a
prima facie case, not the higher clear evidence standard — unless this article
refers to the determination on the merits by a court.

Part i
Receipt and Examination of Complaints and Information

On Intellectual Property Rights Infringement

ARTICLE 11

A complaint shall be written on the attached Form 3 and shall include enough
evidence to persuade the Sector that a clear infringement of an intellectual property
right has taken place. A detailed technical description of the infringing goods shall be
provided to facilitate recognition of such goods by customs authorities; such as place
of manufacture, distribution channels, names of licensees, origin of the goods subject
of the complaint, the type of the supposedly infringed right, the destination of the
goods under consideration, an estimation of the value of the goods, the names of
importers and exporters of such goods, and names and data about the persons to be
addressed in relation to the complaint.

Comment: Most of this information is not needed and will be burdensome for right
holders to furnish. It should be sufficient in a case alleging infringement of a
registered trademark to present a copy of the registration (authenticated by the
Commercial Registration Authority) for comparison with the goods to be suspended
from release, together with whatever information is available on the goods being
imported. For patented inventions, integrated circuit topographies, or software,
technical description may be needed, but this would not generally be the case for
trademarks or industrial designs.



The TRIPS standard is set forth in TRIPS Article 52, which provides in part:

Any right holder initiating the procedures under Article 51 shall be
required to provide adequate evidence to satisfy the competent
authorities that, under the laws of the country of importation, there is
prima facie an infringement of the right holder’s intellectual property
right and to supply a sufficiently detailed description of the goods to
make them readily recognizable by the customs authorities.
(Emphasis added)

ARTICLE 12

The owner of the right shall submit all the following documents and data:

1. The documents

e Proof of registration and/or protection of the rights under consideration;

e name, profession, occupation, and representative of the owner of the right;

e evidence establishing licensed use in case the complaint was submitted by a
licensee;

e original registered power of attorney in case an attorney or a legal
representative submits the complaint, and

e acknowledgement by the complainant that he or she did not request an
injunction from the president of the competent court to implement restraining
measure(s) or that no decision was made refusing the restraining measures
in case an injunction was requested.

Comment: Customs cases need to be handled promptly to avoid introducing
delays in clearance that affect Egypt’s international trade. Because time is of the
essence, it should be acceptable to permit action to be taken on the basis of an
informal power of attorney, even if the original is later required. If the
complainant is posting a security, then there is no need for an original registered
power of attorney since an impropriety on the part of the complainant could result
in the loss of the security.

With regard to the second requirement, no provision is made for the situation
where the complainant requests an injunction and the judge makes a decision
refusing the restraining measures in deference to the customs authorities and the
fact that the goods are still in customs. In this situation, it would be entirely
appropriate for the complainant to take the complaint to the customs authorities
as the appropriate venue. The second requirement should be narrowed to state
that either no injunction has been requested or if one has been requested, no
decision was made on the merits of the case holding the goods to be non-

infringing.

2. The data



The data available with the person holding the rights related to the infringed
shipment as regards the exporting country, policy number and date, arrival port,
name of importer, and description of the goods

Comment: Most of this information is not available to right holders. It should be
clarified that this information should be provided if available. Note: Underlined word
should be infringing not infringed.

ARTICLE 13

When the shipment arrives and the customs office estimates the storage fees and
the other charges payable in respect of seizing the products for the maximum
established period of suspending the release, the complainant shall file with the
competent customs office an acknowledgement as explained in Form 2. If the
security was in the form of a letter of guarantee, such shall be a letter issued by a
bank working in Egypt, and shall not be restricted by any terms or conditions. The
bank shall state in such letter that it will pay to the administrative authority an amount
equivalent to the requested security and that it accepts to pay such amount fully upon
receiving the first request from such authority or that it will renew the term of the
security regardless of any opposition by the complainant.

ARTICLE 14

The Sector shall verify the data in the submitted complaint or the information
received from the competent authorities by requesting from the competent customs
office a sealed sample from the infringed shipment to be examined by the Authority in
relation to trademarks, industrial designs, regulating authorities, copyrights and
related rights, or by any person the Sector assigns as an expert to examine the
sample. The examiner shall submit a report within a maximum of two working days in
coordination with the Customs Authority to implement border measures against the

infringed shipment.

The examination report shall include:

a) a description of all the external data on the sealed goods;

b) breaking the sealed sample and providing an accurate detailed description of
the contents thereof;

c) providing technical opinion on the internal and external contents of the seized
goods according to the Procedures Law No. 305. When examining, guidance
should be sought from the established legal principles and the rulings of the
Court of Cassation, and such shall be recorded in the report, and

d) providing technical opinion according to the Egyptian Law on the Protection of
Intellectual Property Rights and the international agreements on the
protection of intellectual property rights.

Note: Underlined word should be infringing not infringed.



Part IV
Rendering the Release Suspension Decision

and the Procedures to Be Followed During This Period

ARTICLE 15

If it was established to the customs office that an infringement of the mentioned rights
took place and such infringement was verified after the sample was examined and
the examination report was available, the customs office shall take procedures
toward the final suspension of releasing the infringed goods and notify the Sector.

Comment: The correct standard for customs is a prima facie case that the goods are
infringing. Note: Underlined word should be infringing not infringed.

ARTICLE 16

The release suspension period shall be ten days as of the date customs procedures
are completed, provided that the shipment is valid for release. Such period may be
extended for not more than thirty days from the date of the first suspension.

Comment: TRIPS Article 55 sets the duration of the suspension of goods as “a period
not exceeding 10 working days after the applicant has been served notice of the
suspension,” with the possibility that “this time-limit may be extended by another 10
working days” after which, if “proceedings leading to a decision on the merits of the
case have been initiated, a review, including a right to be heard, shall take place
upon request of the defendant with a view to deciding, within a reasonable period,
whether these measures shall be modified, revoked or confirmed.” Thus, Article 16
last sentence needs to be amended to provide for a single additional extension of 10
working days — not 30 days — from the end of the first 10 working-day suspension.

Article 16 also needs to be amended to provide for the situation in the right holder
initiates a judicial case leading to a decision on the merits, and the court issues an
order granting provisional relief that includes initiating or continuing the suspension of
the release of goods. For this situation, the Article should incorporate the provisions
of TRIPS Article 50.6, which provides that

...[P]rovisional measures ... shall, upon request by the defendant, be
revoked or otherwise cease to have effect, if proceedings leading to a
decision on the merits of the case are not initiated within a reasonable
period, to be determined by the judicial authority ordering the
measures where a Member's law so permits or, in the absence of



such a determination, not to exceed 20 working days or 31 calendar
days, whichever is the longer.

Note that this TRIPS provision refers to two different situations.

First, the initial complaint may cause the customs authorities to suspend
release of the goods from customs. During that time, the complainant must
initiate a case with the courts, to make a determination of infringement on the
merits of the case. The complainant must then, within 10 working days, bring
to the customs authorities the evidence that it has initiated the court case. It
is possible to extend this initial suspension for up to another 10 working days,
after which the goods should be released if the complainant has not brought
the necessary evidence that it has filed the court case and other conditions
for importation have been complied with. (TRIPS Article 55)

Second, if the complainant does file the necessary court case leading to a
decision on the merits, the judge may order the customs authorities to
continue to suspend the goods from release, even after the end of that initial
10-day period, or subsequent 10-day period if an extension is granted. Once
the judge issues a decision, the goods will either be released — if the decision
favors the defendant — or the judge may order that the goods continue to be
suspended from release, pending further action by the court. This judicial
suspension must not exceed a total of 20 working days or 31 calendar days,
whichever is longer. This latter period is separate from the suspension by
customs for a period of 10 working days with one possible extension.

ARTICLE 17

The importer or the representative thereof may appeal before the Trade Agreements
Sector against the non-release of the infringed shipment within three working days
as of the date such importer was notified. Otherwise the decision shall be considered
final.

Comment: Three days is a very short time in which to require legal action by a party
that is not, under TRIPS, obligated to do anything at all. TRIPS Atrticle 41.2 provides
that “Procedures concerning the enforcement of intellectual property rights shall be
fair and equitable. They shall not be unnecessarily complicated or costly, or entail
unreasonable time-limits or unwarranted delays.” Note: Underlined word should be
infringing not infringed.

It is unclear what is meant by the statement that the decision shall be considered
final. A right of appeal should be available to the defendant at any time while the
goods are being held, until the case is taken to court, after which point the normal
judicial procedures should prevail. This article should be amended to delete the
second part of the first sentence and the second sentence in its entirety and should



merely provide that the importer or representative thereof may appeal before the
Trade Agreements Sector against the non-release of the allegedly infringing
shipment at any time before the case is taken to the court to be heard on its merits.

ARTICLE 18

The Sector shall decide on the appeal no later than three working days as of the date
the appeal is filed. In case the appeal is accepted, the competent customs office shall
be notified to release the shipment subject of the complaint unless a judicial
restraining order is made.

In case the appeal is refused, the competent customs office shall be notified to
continue suspending the release of the shipment subject of the appeal.

Comment: There are two separate procedures specified under TRIPS, one for
copyright and trademarks, and the other for patents, industrial designs, integrated
circuit topographies and trade secrets. This article does not make provision for these
two sets of procedures, which are discussed in more detail below.

ARTICLE 19

Without prejudice to the protection of confidential information, the competent customs
office shall give the complainant and the respondent enough and fair notice to
inspect the sample whose release was suspended in order to prove or disprove the
claim.

Comment: It would be useful to add the authority to inform the right holder of the
names and addresses of the consignor, importer and consignee and of the quantity
of the goods in question, as permitted by TRIPS Atrticle 57, as this would facilitate
enforcement in future border measure cases as well as in the domestic market.
Since infringing goods are harmful to consumers and honest businesses, it is in the
public interest to encourage and facilitate enforcement.

ARTICLE 20

The owner of the right shall request an injunction from a competent judge to order
one restraining measure or more within ten days as of the date the decision to
suspend the release of the infringing shipment was rendered. The competent
customs office and the Sector shall be provided with evidence that the case was
submitted to the court during the release suspension period or evidence that an
injunction was granted within thirty days as of the date it was submitted. Otherwise
the competent customs office shall proceed with the shipment’s final release
procedures.



ARTICLE 21

The competent customs office shall release the infringed shipment in case a decision
was made by the competent judge or the Public Prosecution to refuse the seizure of
the shipment.

Comment: This article should be amended to clarify that it applies only after the
border measures have been applied —i.e., where a complaint has been made but the
time periods of TRIPS Article 55 have expired without the filing of a case on the
merits and other conditions for release have been satisfied, or where a case has
been filed on the merits and a decision was made by the competent judge that the
shipment was not infringing. Note: underlined word should be infringing not infringed.

ARTICLE 22

The Sector’s decision to suspend the release of the shipment shall terminate once a
decision is made by the competent judge or the Public Prosecution to seize the
infringed shipment at any time during the enforceability of the administrative decision
to suspend the release of the shipment. In this case, the competent customs office
shall continue to suspend the release of the shipment by virtue of the judge’s order.

Comment: This article, and the preceding one, appears to suppose a situation in
which customs authorities release goods to the prosecutor or the court, as opposed
to releasing them into free circulation. It is not necessary that the goods actually
enter Egypt, where they are vulnerable to being dispersed into the market, as judges
could order their destruction or other remedies without criminal prosecution. This is
true because customs cases are civil in rem cases, that is, the goods themselves are
the subject of the case, rather than in personam, where the individuals are potentially
liable to prosecution. This point should be considered, particularly where the element
of intent cannot be adequately established. Note: Underlined word should be
infringing not infringed.

ARTICLE 23

The decision of the competent customs office to suspend shipment release shall not
be prejudiced by the authority of the Public Prosecution to confiscate the infringed
shipment. The judge shall have no competence to grant an injunction to confiscate
the shipment or to entitle the owner of the right to file a claim before the civil court or
to resort to the Public Prosecution to start a criminal claim in relation to the infringing
goods.

Comment: This article appears to be at odds with the provisions of the previous two
articles, which provide this type of authority for judges and the public prosecution. It



would be helpful to clarify when each of these situations prevails. Note: Underlined
word should be infringing not infringed.

ARTICLE 24

The competent customs office shall return the letter of guarantee or the pledge
submitted by the claimant in case a judicial order is issued suspending the release of
the shipment subject of the complaint.

Comment: The letter of guarantee or pledge should be held until the case is decided
on its merits. Bearing in mind that the legal standard for the suspension is only a
prima facie case, it is entirely possible that at trial, the defendant may be able to
rebut or refute the evidence offered, or to establish additional facts (such as a license
or parallel importation) that would result in a finding in favor of the defendant in the
hearing on the merits of the case. Thus, it is entirely possible for the customs
authorities to decide correctly to suspend the release of the goods and for the judge
in the determination on the merits of the same case to determine correctly that the
same goods should be release, since these two decisions rest on different sets of
evidence and different standards of proof. This being the case, it is important to
ensure that the security is still available to reimburse the defendant for its losses,
even if — and particularly when — the goods are to be suspended from release.

ARTICLE 25

In case no violation of the rights subject of the complain was established, the
competent customs office shall reimburse all the charges born by the importer from
the owner of the right in case of an acknowledgement, or confiscate the letter of
guarantee within the limits of such charges if the owner of the right did not pay such
charges in cash.

Comment: TRIPS Article 56 provides for the indemnification of the importer,
consignee, and owner of the goods, not merely the owner. Importantly, TRIPS
Article 56 specifies that the “authorities shall have the authority to order the applicant
to pay the ... appropriate compensation for any injury caused to them through the
wrongful detention of goods or through the detention of goods released pursuant to
Article 55.” (emphasis added) The injury suffered by the importer, consignee and
owner due to the wrongful detention of the goods may be significantly more than the
fees or charges born by the importer. The injury may include lost sales, or lost sales
opportunities, damage to reputation, and loss of clients or customers due to being
unable to supply the goods in accordance with a contract or in time to supply a
seasonal need. For perishable goods, the loss may be the entire value of the
shipment — not merely the cost of the shipment, but the price it would have
commanded in the market. Article 25 should be amended to incorporate the
language of the TRIPS Agreement.




ARTICLE 26

In case no legal representative of the violated rights was available or the owner of the
right did not take the procedures prescribed herein, the competent customs office
may re-export the shipment upon the request of the importer or the representative
thereof if:

* no report was available establishing the violation of the rights, or
the owner of the right did not pay the sample examination fee to determine
whether or not a violation took place. Such shall be considered an implicit
acknowledgement of the infringement.

Comment: This article should be amended to provide more effective enforcement
based on the customs authorities’ own ex parte authority. TRIPS Article 46 provides
in part that “In regard to counterfeit trademark goods, the simple removal of the
trademark unlawfully affixed shall not be sufficient, other than in exceptional cases, to
permit release of the goods into the channels of commerce.” TRIPS Article 59
specifies in part that authorities “shall have the authority to order the destruction or
disposal of infringing goods” and “shall not allow the re-exportation” of trademark
counterfeit goods “in an unaltered state,...” other than in exceptional circumstances.

Clarification is needed of the last sentence, the meaning of which is unclear.

Part vV
Appealing Against an Injunction

ARTICLE 27

The importer and the complainant shall be entitled to appeal against the injunction by
filing an appeal with the court or the same judge who granted the injunction in
accordance with the provisions of the Law on the Protection of Intellectual Property
Rights and the Law on Civil and Commercial Procedures.

The injunction shall lapse if not submitted for enforcement within thirty days as of the
date it was granted. Such lapse may not prevent the issuance of a new injunction.

If the owner of the right did not bring the original case before the competent court
within fifteen days as of date the injunction was granted, it shall be considered void.

Comment: Some clarification would be useful as to the meaning and intent of this
article.



Part VI
Handling the Infringement

ARTICLE 28

The importer or the representative thereof shall be entitled to submit a request to the
Sector to remove all infringements. The Sector shall decide on such request within 5
working days and notify the competent customs office of it decision approving or
refusing to remove the infringements.

In case the competent customs office deemed the trademarks or the outward
evidence establishing the infringement can be removed without harming the content
of the infringed shipment, it shall notify the Sector to consider releasing the shipment
and notify the Commercial Fraud Administration to track the shipment in the national
market.

In case such handling is refused, the competent customs office shall inform Public
Prosecution.

Comment: This provision appears to conflict with the requirement of TRIPS Article
46 that “In regard to counterfeit trademark goods, the simple removal of the
trademark unlawfully affixed shall not be sufficient, other than in exceptional cases, to
permit release of the goods into the channels of commerce.” While this provision
applies only to counterfeit trademark goods, in many cases, it will not be possible to
remove other forms of intellectual property in a satisfactory way. In addition, it should
be clarified that any such changes in the goods must be solely at the expense of the
importer. Note: The underlined word should be infringing not infringed.

As an issue of public policy, it should be noted that release of goods known to be
infringing into the internal market has great potential for mischief, as it is difficult to
track such goods, which can easily be sold in ordinary channels of commerce
notwithstanding the best efforts of all concerned authorities.

Other Comments

Procedures, security, and time periods



While these proposed amendments indicate that they apply to these other forms of
intellectual property, no provision is made for implementing the separate procedures
described in TRIPS Article 53.2, which creates a separate procedure for goods
involving industrial designs, patents, layout designs, or undisclosed information.

TRIPS Atrticle 53 sets up two different requirements regarding the security to be paid.

In cases involving trademarks and copyright, the authorities have the authority to
require the applicant — the right holder —to post as security or equivalent assurance
sufficient to protect the defendant and the competent authorities and to prevent
abuse. It also provides that “Such security or equivalent assurance shall not
unreasonably deter recourse to these procedures.” TRIPS Article 56 then goes on to
provide that the authorities have the “authority to order the applicant to pay the
importer, consignee and owner of the goods appropriate compensation for any injury
caused to them through the wrongful detention of goods or through the detention of
goods released pursuant to Article 55,” which concerns the failure of the applicant to
file an action on the merits with the appropriate court and notify the customs
authorities of that fact.

For other types of intellectual property, TRIPS Article 53.2 provides for
situation in which the period set under TRIPS Atrticle 55 has expired, i.e., that
the complainant has not notified the customs authorities within 10 working
days (or an additional 10 working days, if an extension were granted) that it
has filed with the court a case leading to a decision on the merits. In this
situation, if the 10-working day period(s) has expired and the court has not
granted provisional relief, if “all other conditions for importation have been
complied with, the owner, importer, or consignee of such goods shall be
entitled to their release on the posting of a security in an amount sufficient to
protect the right holder for any infringement,” and “Payment of such security
shall not prejudice any other remedy available to the right holder, it being
understood that the security shall be released if the right holder fails to pursue
the right of action within a reasonable period of time.”

Note that this is a second security, in this case posted by the defendant, presumably
to ensure the defendant’s compliance with any later court decision, as compared with
the security to be posted by the complainant, to protect the interests of the defendant
and authorities and prevent abuse.

TRIPS Atrticle 58 also creates a separate procedure where the importer lodges an
appeal against the suspension of the goods with the competent authorities. In this
situation, the suspension is subject to the same conditions provided under TRIPS

Article 55, with the appropriate modifications.

Cooperation, Right of Information and Inspection



TRIPS is clear in several places that authorities have the ability to require the
cooperation of both sides in dealing with these cases. TRIPS Article 50.3 provides
that “judicial authorities shall have the authority to require the applicant to provide
any reasonably available evidence in order to satisfy themselves with a sufficient
degree of certainty that the applicant is the right holder and that the applicant’s right
is being infringed or that such infringement is imminent, and to order the applicant to
provide a security or equivalent assurance sufficient to protect the defendant and to
prevent abuse.” TRIPS Article 50.5 requires that “The applicant may be required to
supply other information necessary for the identification of the goods concerned by
the authority that will execute the provisional measures.” TRIPS Article 57 provides
for “the authority to give the right holder sufficient opportunity to have any goods
detained by the customs authorities inspected in order to substantiate the right
holder’s claims. The competent authorities shall also have authority to give the
importer an equivalent opportunity to have any such goods inspected. Where a
positive determination has been made on the merits of a case, Members may provide
the competent authorities the authority to inform the right holder of the names and
addresses of the consignor, the importer and the consignee and of the quantity of the
goods in question.”

Moreover, in carrying out their ex officio duties, TRIPS Article 58(a) provides that “the
competent authorities may at any time seek from the right holder any information that
may assist them to exercise these powers.”



Form 1

Application for General Protection Against
Infringement of Intellectual Property Rights

Date / /200

Applicant’s data

Name of intellectual property rights owner:

Description of right to be protected: (original goods and products):

Right to be protected: Trademark/industrial design/copyright and related right:



Registration certificate number:

SN Customs category Original goods and products Average price



Countries licensed to manufacture or produce original goods and products:

Technical description of original goods and products (in terms of packing, stickers,
manufacturing specifications, watermarks, etc):

Description of goods and products infringing intellectual property rights
Goods and products infringing intellectual property rights (attach images):



Countries producing infringing goods and products or potentially importing such
products:

Technical description of goods and products infringing intellectual property rights (in
terms of packing, stickers, manufacturing specifications, watermarks, etc):

Customs outlets through which the products infringing intellectual property rights are
imported:



Acknowledgement

Ly e, , the undersigned, in my capacity as (owner/legal
representative of the owner) of the intellectual property right (trademark/industrial
design/copyright and related right), do hereby acknowledge that all data and
documents attached to this application are correct.

| shall be held legally accountable in case such data and documents were proved
incorrect.

Name:
Signature
ID or passport No.:

| also undertake to request an injunction from the president of the competent court to
take restraining measures against the shipment during the suspension period in
accordance with the provisions of the Implementation Regulations of the Law on
Import and Export 118/1975 and to notify the competent customs office and the
Trade Agreements Sector of the legal procedures taken in relation to the shipment.

Attached documents:

M Official extracts of the documents establishing possession of the right to be
protected. Such extracts shall be certified by the Commercial Registration
Authority and shall be in the validity period.

M A letter from the owner of intellectual property rights listing the countries where
manufacture of the protected products is licensed and the authorized distribution
centers in any other country. Such letter shall be certified by the Egyptian
consulate in the country of the owner of intellectual property rights or the country
where manufacture of the products is licensed.

M Copy of the power of attorney made by the owner of the intellectual property
rights for the legal representative thereof to take the legal procedures leading to
the protection of his registered right against all forms of industrial property
violation.

Name:
Signature:
ID or passport No.:



This part is to be filled by the Trade Agreements Sector
Acceptance of complaint
Name:

Signature:
ID or passport No.:



Form 2

Application for Special Protection of a Certain Shipment
From Infringement of Intellectual Property Rights

Date: / /200

Owner of intellectual property rights:

* Data that is available and sufficient to provide guidance or evidence to determine the infringing goods.



Attached documents:

M Evidence and documents establishing infringement of intellectual property rights

M Recent, valid document supporting the intellectual property right subject of the
complaint.

M Acknowledgement that the owner has not assigned the ownership or the right to
use the intellectual property right to another party

M Acknowledgement from the owner of the intellectual property right that such
owner did not request an injunction from the president of the competent court to
take one or more restraining measures or that no decision was made refusing the
restraining measure in case an injunction was requested

M Evidence that a cash security, a letter of guarantee, or a pledge was deposited
equaling all the fees and charges payable for the shipment during the release
suspension period.

M Evidence that a cash security or a letter of guarantee was deposited equaling a
quarter of the value of the shipment subject of the complaint according to the
value estimated by the Customs Authority.

Signature:



Form 3

Acknowledgement

Date: / /200

Applicant’s data

Name of intellectual property rights owner:

Description of right to be protected:

Right to be protected: Trademark/industrial design/copyright and related right:



Ly e, , the undersigned, in my capacity as (owner/legal
representative of the owner) of the intellectual property right (trademark/industrial
design/copyright and related right), do hereby acknowledge that:

First: | will bear all the fees and charges payable for the seizure of the shipment
throughout the period (thirty days) during which the release of the shipment is
suspended to enforce the border measures in order to protect my rights from
infringement. These fees and charges are collected by the competent authorities
within the customs division for the interest of the importer or the receiver of the
shipment in case my right that | am seeking to protect was found not infringed either
in light of the report that shows the results of examining a sample of the shipment by
the competent technical authority or by virtue of a Judicial Decision whether by the
competent court or the Public Prosecution dismissing the case or proving that no
infringement was made or that | did not fulfill the legal procedures against the
shipment that was suspended to implement border measures during the period
described in the Implementing Regulations of Law 118/1975 on Imports and Exports.

In case no infringement was proven, the Customs or the importer or receiver of the
shipment shall be entitled to receive all the fees and charges payable for the
shipment during the period the release was suspended because of the administrative
seizure.

Second: In case | fail to pay the charges payable for the shipment that does not
infringe intellectual property rights:

1. 1 will pay a delay fine for the delay period based on the interest rate quoted by the
Central Bank, and

2. | undertake to deposit a cash security or a letter of guarantee for my right that |
seek to protect or any other rights held by me or the person | am representing.
Such letter of guarantee shall be issued by a bank working in the Arab Republic
of Egypt and shall not be restricted by any restraints or conditions. The bank shall
state that it will pay to the administrative authority an amount equaling the
required security and that it is willing to pay such full amount when first requested
by such authority or that it will renew the term of the letter of guarantee
regardless of any opposition from my side. This includes all the fees and charges
payable for the shipment during the release suspension period (thirty days) to be
determined by the Customs Authority.

Name:
Signature:
ID or passport No.:
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