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1. Background 
 
This Issue Paper is the product of a year-long exploration by the ERRA Legal Working 
Group into the regulatory perspective on access and availability of utility data.  As 
described below, many ERRA regulators have faced challenges in fully exercising their 
duties, in part as a result of insufficient information; and in the EU, the difficulties related 
to obtaining data and the absence of data transparency have been identified by regulators 
and the European Commission as some of the most important barriers to competitive 
market development and customer protection, the twin goals of the energy regulator.    
 
 1.1. Objective 
 
The goal of this Paper is to identify the various barriers to data access and availability 
experienced by ERRA regulators within the context of the legal framework in ERRA 
countries and internationally, particularly in the European Union.  Ideally, regulators 
would have available to them all utility data, presented in a usable manner, as their core 
tariff and licensing responsibilities require broad sets of information in order to make fair 
and accurate assessments.  This is particularly true for those regulators with strong 
monitoring powers, though even among regulators with light monitoring powers, ready 
and reliable access to information is key to the basic accomplishment of their tasks.  As a 
practical matter, several factors make access and availability challenging, and specific 
circumstances in each jurisdiction require careful consideration.   
 
This Issue Paper seeks to identify legal requirements and applicable guidelines, highlight 
the various challenges experienced by ERRA regulators, and offer recommendations as to 
paths forward.  The final section suggests the introduction of criteria on data access and 
availability to improve regulatory performance. 
 
 1.2. Methodology and Scope 
 
The ERRA Legal Working Group initiated this Paper and has requested several rounds of 
responses.  The first round was a six-question survey.  After examining the responses 
received, ERRA determined that elaboration would be useful.  The second round sought 
to expand the first questionnaire and to identify gaps in previously gathered information, 
while supplying a model answer from one ERRA country (Serbia) to provide a template 
as to the scope of information sought.  Finally, answers provided from Legal Working 
Group representatives in each ERRA regulatory authority were submitted by ERRA to 
the respective Chairperson for review, amendment and approval.   
 
All ERRA members were surveyed on this topic, and this Issue Paper incorporates 
information from all respondents.1  In the course of gathering responses and revising the 

                                                 
1 At the time work on this Paper began, the countries listed below comprised ERRA’s membership.  Since 
that time, ERRA has voted in some new members.  Regulatory authorities surveyed for this Issue Paper are: 
Albania, Armenia, Bosnia and Herzegovina, Bulgaria, Croatia, Estonia, Georgia, Hungary, Kazakhstan, 
Kosovo, the Kyrgyz Republic, Latvia, Lithuania, Macedonia, Moldova, Mongolia, Montenegro, Poland, 
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survey, draft tables and suggested categories for capturing the information in the answers 
were presented to the Legal Working Group and later the Chairpersons for comments.  
Two presentations on the progress of this Paper were made to ERRA members, and 
comments solicited at each stage.  The Annex to this Issue Paper includes a set of tables 
that were developed pursuant to this dialogue and information provided.  The survey 
answers gathered are incorporated in the attached Annex.  Final clarifications and updates 
on data from ERRA members were provided in the early fall of 2007. 
 
2. Guiding Principles 
 
This section looks at some guiding principles from the European Union and the United 
States in order to put the issue of data access and availability to regulators in context.  
The examination references existing (and some draft) legislation and noteworthy 
guidelines, strategies and position papers. 
 
 2.1. Guidance from the EU 
 
Directive 2003/54/EC concerning the common rules for the internal market in electricity 
(the “Electricity Directive”) dedicates an article to “right of access” issues, though this 
language pertains specifically to the unbundling and transparency of accounts.  Directive 
2003/55/EC concerning the common rules for the internal market in gas (the “Gas 
Directive”) contains a parallel Article (Gas Directive Article 16).2  Specifically, the 
Electricity and Gas Directives (also, the “Directives”) provide that EU Member States 
and their designated regulatory authorities shall have right of access to the accounts of 
electricity undertakings “insofar as necessary to carry out their functions.”  (Electricity 
Directive, Art. 18(1).) 
 
The access question turns, then, on the nature of the regulatory functions identified by the 
EU.  Broadly speaking, these are tariff setting and monitoring.  Though the majority of 
EU regulatory authorities also have licensing powers, these are not expressly granted by 
the Directives.  The tariff function tends to bring with it a relatively discrete scope of 
information needed by the regulator, which the national laws in turn also generally meet 
or exceed.  Similarly, for those regulatory authorities with licensing competence, the 
information needed is reasonably containable and predictable.  For both tariff and 
licensing roles, an important caveat must be addressed.  Where the tariff competence 
(fixing and/or approving the methodologies and the actual tariffs, per the EU Directives) 
includes incentive-based regulation, the scope of data needed to confirm and support 
incentive structures can be quite broad.  In the case of licensing competence, where the 
____________________________ 
(footnote continued) 
Romania (then with two regulators, one for gas and one for electricity; these two bodies have since 
merged), Russia, Serbia, Turkey and Ukraine.  Answers were provided by all but Bulgaria.   
2 Hereafter, references to the Electricity Directive and other electricity rules and papers are made, though 
parallel provisions and principles apply in the gas sector. For the most part, we have opted not to cite to the 
Gas Directives, gas regulations or position papers both for ease of reader review (given the parallel nature 
of the articles generally doing so results in unnecessary duplication) and because gas regulation generally is 
at a much less advanced stage than electricity regulation, and thus the latter offers greater guidance. 
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regulatory authorities have the power to monitor the performance of their licensees 
(through the terms and conditions of the licensees themselves or the secondary 
legislation), so too may the scope of information required be broad.  Under both scenarios 
the type, depth and range of the data sought by the regulatory authority is analogous to 
that sought to fulfill the monitoring competence, discussed below.  
 
From an information standpoint, the most complex and challenging regulatory 
competency is monitoring.  The Electricity Directive Article 23(1)3 provides that 
competent regulatory authorities shall: 
 

at least be responsible for ensuring non-discrimination, effective competition and 
the efficient functioning of the market, monitoring in particular: 

(a) the rules on the management and allocation of interconnection capacity, 
in conjunction with the regulatory authority or authorities of those 
Member States with which interconnection exists; 

(b) any mechanism to deal with congested capacity within the national 
electricity system; 

(c) the time taken by transmission and distribution undertakings to make 
connections and repairs; 

(d) the publication of appropriate information by transmission and 
distribution system operators concerning interconnectors, grid usage and 
capacity allocation to interested parties, taking into account the need to 
treat non-aggregated information as commercially confidential;  

(e) the effective unbundling of accounts…to ensure that there are no cross 
subsidies between generation, transmission, distribution and supply 
activities; 

(f) the terms, conditions and tariffs for connecting new producers of 
electricity to guarantee that these are objective, transparent and non-
discriminatory, in particular taking full  account of the costs and benefits 
of the various renewable energy sources technologies, distributed 
generation and combined heat and power; 

(g) the extent to which transmission and distribution system operators fulfill 
their tasks… 

(h) the level of transparency and competition. 
 
Under the EU Directives, then, the mandate for regulatory monitoring has a broad reach.  
A large range of background information is necessarily required in order to fulfill this 
mandate. 
 
At the same time, the Directives do not affirmatively give the regulatory authorities open 
ended access to utility data.  As noted above, the Directive pays particular heed to the 
unbundling and transparency of accounts, specifically providing that regulatory 
authorities have access to the accounts of electricity undertakings.  Moreover, such access 

                                                 
3 A parallel provision is found in Gas Directive Article 25(1). 
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is qualified by the clause, “insofar as necessary to carry out their functions.”  (Electricity 
Directive Article 18(1).) 
 
Confidentiality is not a reason to restrict regulatory access to information: “Member 
States and their designated regulatory authorities shall preserve the confidentiality of 
commercially sensitive information.  Member States may provide for the disclosure of 
such information where this is necessary in order for the regulatory authorities to carry 
out their functions.”  (Electricity Directive, Art. 18(2)) In other words, the regulatory 
authorities should be able to get this information, but may not be able to publish or reveal 
the information in a public manner. 
 
In terms of publication, the Directives also set forth some requirements to enhance 
transparency requirements.  Regulation 1128 for example, places several requirements on 
the TSO for publication of material.4  These were recently enhanced under the 
Congestion Management Guidelines that serve to amend Regulation 1228.  The 
Regulation requires that the TSOs regularly exchange data and that the same set of data 
shall be made available to regulatory authorities and to the European Commission upon 
request.   
 
The European Regulators Group for Electricity and Gas (ERGEG) in its Good Practice 
Guidelines identifies data access as a critical challenge for regulators today.  ERGEG list 
six characteristics of the required data access “throughout the whole value chain of the 
electric power supply in the liberalized wholesale market:  1) required information 
(description of the data, including level of aggregation); 2) timing of the publication 
(requirement for maintaining historical information may require supplement to update 
information); 3) timeframe (period of time per market unit to which the information 
refers); 4) key benefits (background information as to the purpose the information 
will/should serve); 5) information provider (the organization likely to have access to the 
information); and 6) information source (the organization likely to be the source for that 
specific information).”5  
 
The above referenced characteristics make clear that the question of data access and 
availability is complex.  Beyond the initial identification of the type of information 
needed, the source and presentation of such data presents difficulties.  Data that is 
aggregated for instance may need to be culled apart; at minimum, the conditions pursuant 
to which such aggregation is done need to be known in order to make sense of the data.  
The data must be presented to the regulator in a way that the regulator and its staff can 
understand and use the data.  This fact alone implicates cost issues.  How much can the 
regulator dedicate in terms of effort, time and expenses to following up on data provided?  
How much does the data provider need to do to make the data understandable and 
responsive to the regulator (and what is the degree of resources that it needs to spend)?  
                                                 
4 Regulation (EC) No 1228/2003 of the European Parliament and of the Council of the European Union, 
effective from 1 July 2004, available at http://eur-lex.europa.eu/LexUriServ/site/en/oj/2004/l_233/ 
l_23320040702en00030004.pdf 
5 This document can be found at www.ergeg.org.  http://www.ergeg.org/portal/page/portal/ERGEG_ 
HOME/ERGEG_PC/ARCHIVE1/GGP_Transparency/ERGEG_GGPIMT_2006-08-02.pdf 
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Moreover, the simple right of access to data says nothing about the owner and source of 
the data.  The regulator must know which entity is best suited to have the data, and then 
must have the ability to get the data from that entity.   
 
Perhaps most challenging is how to ensure that the regulatory authority can actually go 
after an entity that refuses to provide data, or, as is more often the case, provides 
inadequate or incomplete data.  ERGEG, in its paper on the Compatibility of Legal 
Conditions (6 December 2006) suggests that regulatory authorities need to be empowered 
to “require information and data relating to the electricity (and gas) market from all 
market participants in order to be able to monitor orderly market functioning, and to 
retain the legal right to pass such data to relevant national and EU competition 
authorities, where a competition is being conducted.”6  
 
The European Commission issued a third legislative energy package on 19 September 
2007.  This package offers a series of draft legislation, primarily offered as amendments 
to the existing Electricity and Gas Directives.  The package is a proposal only and is 
currently out for public consultation; thus, we do not explore its provisions in depth here, 
as they are subject to change.  Nonetheless, a brief exploration into the direction of the 
European Commission’s proposal is useful in order to gauge future priorities and existing 
concerns.   
 
With respect to the issues set forth in this Paper, the increased focus in the third 
legislative energy package on transparency is particularly illuminating, as is the support 
for enhanced regulatory competencies.  The absence of transparency in the EU internal 
market (in electricity and gas) has been viewed for some time as a significant barrier to 
open and fair competition in the EU.  The new package goes farther, extending the 
transparency requirements to new areas (e.g., gas stocks, forecasts of demand and supply, 
costs for balancing the network and trading), and by emphasizing the need for regulatory 
control over the implementation of transparency in the market: “The correct and full 
application of these requirements needs to be controlled and monitored by the national 
regulatory authorities, so their powers need to be strengthened accordingly.”7 
 
In sum, the EU guidance reveals an emphasis on the regulatory role in relation to data 
access and availability.  Not only must the regulators have the information they need to 
fulfill their regulatory mandates, but those very mandates are enlarging.  So too is the 
place of the regulator evolving: the Commission is now looking at the regulatory 
authority to track and enforce transparency requirements placed on other sector actors, 
most notably the system operators.   

                                                 
6 European Regulators’ Group for Electricity and Gas, Compatibility of National Legal Conditions 
Concerning Regulatory Competences, p. 22, 6 December 2006, available at http://www.ergeg.org/ 
portal/page/portal/ERGEG_HOME/ERGEG_DOCS/ERGEG_DOCUMENTS_NEW/ELECTRICITY_FO
CUS_GROUP/E06-REM-08-03_CompatibilityNatlCond_2006-12-06.pdf 
7 Commission of the European Communities, Explanatory Memorandum of the Third Energy Package, 
p. 16, 19 September 2007, available at http://ec.europa.eu/energy/electricity/package_2007/doc/2007_09_ 
19_ explanatory_memorandum_en.pdf) 
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 2.2. Guidance from the United States 
 
In the United States, the Federal Energy Regulatory Commission (FERC) requires the 
major electric utilities it regulates to submit FERC Form No. 1 on an annual basis.8  Form 
No. 1 requires utilities to provide detailed information on 1) corporate status; 2) income 
and business activities; and 3) operations.  Corporate status has to do with place and 
manner of incorporation, as well as who controls the utility.  Income and business 
activities have to do with earnings, debt and cash flow, sales and purchases, stock, 
deferred income, and other related accounting issues.  The most interesting part of Form 
No. 1 for our purposes is its third component, which focuses on what the utility is 
actually doing, thus revealing important market data: information regarding operations, 
specifically meaning the transmission of electricity, generating plant statistics, research 
and development, facilities in use and facilities under construction.  Form No. 1 is a 
lengthy 100-page plus document, and the above offers only a short summary of the 
information FERC requires entities to submit.  
 
The federated system in the United States means that the ability of state regulators to 
access data is dependent on the extent of the authority granted to the regulator by the state 
government (of which there are 50).  In other words, one must look to individual state 
legislation in order to determine the legal framework by which regulatory access and 
availability to data are governed.  So too, there may be differences in reporting 
requirements under FERC and state laws based on the size of the enterprise in question.  
As a general rule, the greater the impact on the public, the more substantial the reporting 
requirements and need for information access. 
 
This Paper profiles one state as an example of how these issues are addressed within state 
legislation.  Input offered herein draws upon work by Steve Gaw, a Commissioner in the 
Missouri regulatory authority.9  In Missouri, the regulatory authority has jurisdiction over 
retail (end-user) rates charged by vertically integrated utilities.  As a consequence, 
jurisdiction of the regulatory authority extends to transmission, generation and 
distribution functions.   
 
In Missouri, the regulatory authority has jurisdiction to: prescribe uniform methods of 
keeping accounts, records and books; examine persons and corporations under its 
supervision; require the filing of annual reports; enter and inspect buildings; examine 
accounts, books, records, contracts and other documents; compel the production of 
documents; compel the taking of testimony under oath; compel public schedules and 
showing rates and charges made and established; and access information of unregulated 
businesses of the regulated company or its affiliates as relevant to the apportionment of 
expenses between the regulated and non-regulated.  (Section 393.140 Missouri Revised 
Statutes, 2000.)  This jurisdiction is made possible only by use of a strong enforcement 
                                                 
8 Form No. 1 is available at http://www ferc.gov/docs-filing/eforms/form-1/form-1.pdf.  
9 Gaw, Steve, Data Access Experience in Missouri, for the Energy Regulators Regional Association 
(ERRA), March 2007. 
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arm for the regulatory authority.  Failure of the utility to comply with lawful requests for 
information can result in fines, criminal penalties or court powers. 
 
Specific methods by which the regulatory authority in Missouri may access information 
include: uniform system of accounts (setting forth a consistent manner for 
accounting/record keeping); audits (financial, depreciation studies decommissioning 
fund, quality of service, management audits, integrated resource planning); annual 
reports; investigations; data requests; and inspection of records.  With respect in 
particular to the last three, the regulator has broad authority to compel information and 
testimony, to demand answers to ad hoc questions (by which answers must be provided 
within 20 days and objections to requests made within a mere 10 days).   
 
Information the Missouri regulatory authority needs to fulfill its mandate may be held by 
the regulated utility or its affiliates, or indeed by other entities not subject to the 
supervision of the regulator.  The regulator may access some records of entities in other 
states, though there are some constitutional limits to doing so.  Restrictions however are 
reasonable and adequate, having to do with the extent of presence or contact in the other 
jurisdiction to warrant the reach.  To get the information, assuming it is not forthcoming 
through the standard request procedures, the Missouri regulatory authority may use 
formal trial tools, such as depositions and subpoenas.  Less formally, it coordinates with 
other regulators (Federal and State) on issues of harmonization and compatibility of 
disclosure requirements.  Where regional wholesale markets exists, markets can provide 
valuable information about whether the utility should be selling or buying excess 
electricity and the price that it should be receiving or paying for such electricity.  Actions 
of the regulatory are subject to review by the courts for lawfulness.   
 
A statutory presumption that information is public exists in Missouri.  This means that, 
unless covered by an exception, the information is deemed open and available to all.  
Information regarding cases before the regulatory authority is available through the 
internet pursuant to the Commission’s Electronic Filing Information System, which 
contains all non-confidential filings, testimony, transcripts, exhibits, orders and tariffs.  
The question of confidentiality however presents some conundrums.  Another legal 
provision indicates that the information is not public unless made so by the regulator.10  
In practice, this means that the regulator votes on releasing information, after notice to 
the parties and providing a short time frame within which these parties can object.  A 
finding by the regulatory authority that the information in question is highly confidential 
or proprietary means that disclosure is restricted, usually to the parties in a pending 
matter. 
 
In sum, the model presented here is one involving significant regulatory oversight and 
interference.  While it must be recalled that the other 49 states in the United States have a 
different set of rules, the majority of states do have, like Missouri, strong enforcement 
powers that mirror court authority.  The regulatory authority thus is able to extend a 

                                                 
10 Section 386.480, Missouri Revised Statutes – Public Service Commission, available at http://www.moga. 
state.mo.us/statutes/C300-399/3860000380 htm. 
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heavy, legislatively sanctioned reach into the utilities and generally can receive the 
information it needs.  At the same time, the regulatory framework incorporates flexibility 
and discretion, to address differences in size, impact and the like.   
 
The challenge is to find the right balance between establishment and execution of 
formidable rules and flexibility needed to address individual situations, while giving the 
energy enterprises sufficient clarity, predictability and security that the regulatory 
authority cannot act without check.  Another challenge is presented by resources.  The 
ability of a regulatory authority to use energy enterprise information adequately has less 
to do with the legal framework (legislative and implementation) than it has to do with the 
regulatory authority’s resources, specifically its own ability to interpret and use the data 
to fulfill its regulatory mandate.  
 
3. ERRA Members:  Selected Case Studies 
 
For this Paper, all 2007 ERRA members were surveyed, and all but one participated in 
the questionnaire and answer requests.11  We review the status of information access and 
available among all ERRA members in this Paper, with an emphasis on selected ERRA 
members that offered the most comprehensive data and represent different geographic 
regions.  The countries selected for case study are: Latvia, Romania, Serbia, Turkey and 
Ukraine, though all ERRA members are considered and answers from all are provided in 
the attached Annex.  In particular, this section identifies key aspects of similarities and 
differences across ERRA members.  
 

Generally speaking, most ERRA members have access to data through the legislative 
framework, though some frameworks leave room for dispute regarding the reach of such 
powers.  Confidentiality poses not so much a problem for regulatory access as for limits 
on public access, though some regulatory authorities are unable to make their own 
determinations regarding the confidentiality designation and thus some limits on public 
access are made by the companies and not the regulator.  Templates and reporting forms 
are used by some ERRA members, and this appears to be one of the most successful 
methods for a regulatory authority to get the information it requires, in a form that is 
useful and not overwhelming or misleading.   

 
 3.1. Latvia 
 
Latvia offers an interesting place to begin as its regulator is a long time ERRA member 
and also subject to EU legislation as an EU Member country.   
 

                                                 
11 We treat the two Romanian regulatory authorities as one ERRA member, though separate answers are 
provided in the Annex to show differences in application of these issues with respect to gas and electricity.  
At the initial stages of this questionnaire, the gas authority was an associate member; today, the two 
regulatory authorities have merged and are treated as one. 
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  3.1.1. The Legislative Framework 
 
As in most regulatory authorities, the data access and availability question is addressed in 
primary and secondary legislation.  Also like many other ERRA member countries, the 
primary legislation includes energy legislation and legislation outside the energy sector, 
here, the Law on Annual Accounts of Undertaking and the Commercial Law.   
 
Latvia, however, is one of a handful of countries with secondary legislation dedicated 
only to the question of the manner, processes and procedures by which the regulatory 
authority accesses data.  Specifically, Latvia has regulations on the order in which and 
how service providers hand over information to the regulatory authority.   
 
Examples of other countries with similarly targeted secondary legislation include: Croatia 
(Rulebook on Conditions for Carrying out Energy Activities, Official Gazette #06/03 and 
94/05); and Lithuania (Rules for Licensed Energetic Entities on Providing Information 
(2006)).  Kazakhstan and the Kyrgyz Republic have secondary legislation that govern the 
distinct methods (e.g., reporting form, annual reports, petitions for reorganization) by 
which the entities provide the regulatory authority with information.  In the majority of 
the remaining countries, provisions regarding information access and availability to the 
regulator are part of broader rules on, for instance, substantive areas of licensing and 
tariff setting, or procedural rules on, for instance, record keeping, hearings or general 
statutes.  
 
  3.1.2. Categories of Data Collected 
 
Latvia breaks down the categories of data collected by type of entity involved, noting that 
such data is collected in order to fulfill the regulatory authority’s monitoring obligations. 
Croatia, Georgia and Russia similarly distinguish the types of data they require by type of 
activity pursued; other ERRA members, such as Macedonia, make such distinctions 
through the terms and conditions of licenses. 
 
In Latvia, several data requirements attach to all types of entities, while others are distinct 
to the system operators (and some in turn distinct to only the transmission system 
operator (TSO), traders and generators/producers.  For all licensed entities, the Latvian 
regulatory authority requires: an annual account; summaries of all complaints received 
from users about given social services (including the number, character and outcomes); 
the balance sheet (profit and loss account and cash flow statement); and plan of steps 
taken and projected to fulfill environmental obligations.  In supplement to these, the 
regulatory authority requires of the system operators: investment plans and reports on the 
fulfillment of any investment plan from the previous year; a report on the technical and 
operative indexes and the amount of electrical transmission; and a report and plan 
regarding service quality.  Additionally, the TSO is required to submit a report about any 
activities undertaken to prevent discrimination against system users; and a report 
regarding transmission system supply and consumption, along with a ten year demand 
estimate.  For traders, the basic information obligations are supplemented by a 
requirement to submit to the regulatory authority reports regarding end tariffs, electrical 
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supply quality and amount.  Generators must submit to the regulatory authority 
investment plans and reports, an annual report, and a report regarding technical and 
operative indicators.  Additionally, the regulatory authority may receive, within a 
designated time frame, other information it deems necessary.  Russia similarly divides the 
type of data received by the kind of activity performed. 
 
Data provided to the regulatory authority for the purpose of license application is fairly 
typical of similar license application requirements from other ERRA jurisdictions.  It 
includes: registration certificate; certification of the qualification of employees; permits 
issued by the environmental board; previous annual reports; proof of good tax standing; 
description of geographic territory to be covered by the activity; proof of ownership 
rights; and information regarding the technical character of the requested, regulated 
service.   
 
  3.1.3. Methods of Collecting Data 
 
The Latvian regulatory authority relies heavily on reporting forms for information. Such 
forms are submitted quarterly, in the case of complaint summaries, traders’ reports 
regarding income from end tariffs, and other areas subject to monitoring (per the above 
list of required data).  Annual reports are also required, and these include information on 
the annual accounts of undertakings, the balance sheet, the profit or loss account and cash 
flow statement, the plan of activities relating to environmental protection and obligations, 
investment plan and the like.  The Latvian authority does conduct hearings, but uses these 
primarily for tariff setting.  It may, for instance, invite representatives of the relevant 
provider of services to explain the basis for draft tariffs, with follow up written 
corroborating information required.   
 
The Latvian authority also may request additional information as needed to fulfill its 
functions.  It does so usually through a formal letter.  It may also carry out the inspection 
and controls required for the performance of the public utilities’ regulatory functions, as 
well as to ensure access to equipment and measuring instruments and adherence to safety 
requirements. 
 
Compare these active methods of data collection with the case of Estonia.  The regulatory 
authority in Estonia uses no special reporting forms except forms for the approval of 
prices, which are elaborated by the regulatory authority to accelerate processes and help 
companies and are published on the regulatory authority’s website.  The Estonian 
authority does not collect annual reports, though annual reports of the utilities are 
available publicly in the commercial register and on the utility websites.  Public hearings 
are not used.  Instead the Estonian regulator relies on its powers to access the data it 
needs to perform its functions through individual requests and standard questions 
regarding quality, price and non-discrimination.  In Lithuania, the regulatory authority’s 
ability to collect data has been enhanced by the 2006 Rules for Licensed Energetic 
Entities on Providing Information, which have enabled the regulatory authority to put 
together and systematize all data requirements.  The Lithuanian authority relies primarily 
on such rule based requirements and ad hoc requests. 
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Like Latvia, other EU ERRA members appear to use data collection methods proactively.  
The HEO in Hungary, for instance, collects daily, monthly, quarterly and yearly data 
from all licensees regarding their market activities.  The HEO also collects detailed 
information regarding the licensees’ annual activities and winter gas supply 
benchmarking.  It uses reporting forms that it designs to collect the needed information.  
A public hearing is permissible by law but has never been used.  Like Hungary, Poland 
relies on reporting forms created by its regulator to make the data presentation easier, 
though the entities have the option of supplying the information in another manner.  
Public hearings are not used. 
 
  3.1.4. Enforcement 
 
In the case of a licensee refusing to submit information or submitting incorrect 
information, administrative penalties may be applied, pursuant to provisions in the 
Latvian Administrative Violence Code (ranging from a notice to a fine of up to 15,000 
Euros).  The Latvian authority can initiate an administrative case against the utility, only 
after providing notice, additional time to the utility to respond and correct information.  
In practice, the enterprises have never refused to provide information, though the Latvian 
authority has experienced instances where the utilities have supplied insufficient or 
inadequate information, or have challenged what type of information should be deemed 
confidential.  The Latvian regulator reports that the existing enforcement mechanisms are 
effective and preventative. 
 
Lithuania also uses a system of administrative fines, though the range of monetary 
penalty is smaller: 434 Euros is the maximum amount allowed.  The regulatory authority 
has suffered data access refusals from utilities.  In some cases, the utilities refused on the 
grounds of some conflict in the laws, in particular the Rules on Licensing, which specify 
the requirement to turn over information regarding contracts, but do not set forth 
additional criteria (this has now changed with the 2006 Rules mentioned above).  The 
most common refusal relates to financial statements and audit of expenditures.  The 
Lithuanian regulator uses informal methods to access the requested data prior to seeking 
administrative penalties.  Unfortunately, it has found that the informal mechanisms are 
seldom effective, and the same infringements occur year after year.  Despite the fact that 
the administrative fines are quite low, these fines are still more effective than the 
informal routes the regulatory authority has taken.  The Lithuanian regulator posits that 
one reason for the effectiveness may be that an individual rather than the entity is fined, 
so that the director of the utility must personally pay the fine.  
 
In Poland the regulatory authority may issue fines directly and has done so successfully 
in cases of data refusal, though more often it requests revision or correction of data 
supplied.  The amount of a potential fine may not exceed 15 percent of the revenue of the 
enterprise.  Hungary’s regulatory authority also imposes fines, pursuant to a resolution it 
may issue.  So too may it issue resolutions to warn the licensee in writing, with reference 
to the legal consequences, and modify or withdraw a license.  The HEO uses penalties on 
occasion, and limits the use of more severe penalties to cases of repeated delay in 
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obtaining information.  As a general matter, license withdrawal is a recourse available to 
most regulatory authorities, though as a practical matter such withdrawal is used rarely, if 
at all, as this penalty tends to unduly hurt the customer and the market.  
 
  3.1.5. Public Access and Transparency 
 
The Latvian regulator is empowered to collect data irrespective of whether the regulated 
utility declares such data confidential.  Commercial law in concert with internal orders 
issued by the regulatory authority define how to label and restrict from publication 
confidential information.  Indeed the regulatory authority in Latvia has no role in making 
data public.  Instead, primary energy legislation requires that certain company 
information is published, specifically, the company balance sheet, profit and loss and 
cash flow statements.   
 
By contrast, in Lithuania, though the regulator is given access to all data by law, it is not 
responsible for declaring what data amounts to confidential or business secret 
information.  Moreover, the regulatory authority is required to make data received 
pursuant to formal requests public, though it may not publish information identified as 
confidential.  A similar system applies in Hungary, though the HEO is authorized to 
decide whether a designation of confidentiality by a regulated utility is justified.  
Hungary also has distinct rules regarding the timeline by which the HEO must make 
company data public.   
 
 3.2. Romania 
 
Since the commencement of work for this Paper, Romania’s electricity and gas 
authorities have merged, with the gas authority becoming part of the electricity authority 
and a reorganization of the board and management structure.  We focus here primarily on 
the electricity authority answers, but note where different treatment is reported by the gas 
authority. 
 
  3.2.1. The Legislative Framework 
 
Romania relies on a combination of primary and secondary legislation for the rules that 
govern information access and availability to the regulatory authority.  While the Energy 
Law and the Gas Law include provisions relevant to the data question, more general laws 
are also implicated, such as the Law on Free Access to Information of Public Interest, the 
Law on Classified Information Protection and supporting Government Decision.  The 
licensing rules, commercial code and tariff methodologies also contain relevant 
provisions.  At the time the survey answers were finalized, the regulatory authority, 
ANRE, expected an imminent decision regarding the regime of public and confidential 
data it manages.  The former gas authority identified no such pending legislation and 
indeed noted an absence of secondary legislation on data access and public availability. 
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  3.2.2. Categories of Data Collected 
 
ANRE reports that its licensees must submit technical and financial reports based on the 
Financial Reporting Procedure and Performance Reporting Procedure issued by ANRE.  
In addition, companies must submit to ANRE all information used in the process of 
drafting a proposal for regulated prices and tariffs.  For the most part, such data relates to 
costs and incomes, balance sheets, network length, numbers of transformers or other 
technical data.  ANRE also has extensive monitoring powers and methodologies on 
market monitoring including provisions regarding the scope of data that ANRE may 
collect from companies based on these powers. 
 
Romania’s former gas authority reported that it collects data when it approves prices and 
establishes regulated tariffs for a specific distributor, transporter or supplier.  Specifically, 
it gathers: (1) the balance sheet; (2) consumption forecast; (3) operative expenditures 
forecast; (4) tangible asset data; (5) invoices for purchasing natural gas; and (6) invoices 
for paying the services.   
 
  3.2.3. Methods of Data Collection 
 
Both the electricity and the former gas authorities indicate reliance on forms to collect 
data.  In addition, both indicate use of hearings where useful (for the electricity authority, 
this means during license granting procedures and when addressing pre-contractual 
disputes pursuant to mediation by the regulatory authority) and ad hoc requests.  ANRE 
states that such supplemental requests for information may arise from complaints, or 
from its control/monitoring role. 
 
  3.2.4. Enforcement 
 
The Electricity Law provides that failing to send data and information required by 
ANRE, or the provision of inadequate information, amounts to a violation of the law 
sufficient to enforce penalties.  In practice, while the gas regulatory authority did not 
experience violations, the electricity authority (with the relatively higher requirements for 
data) has suffered refusal by a supplier to disclose the price from a contract negotiated 
with eligible customers, and inaccurate or incomplete data needed for tariff setting.  
ANRE has found penalties sufficient to avoid repeat offences. 
 
  3.2.5. Public Access and Transparency 
 
ANRE and the former gas authority have the power to request and collect data, even that 
which is determined to be confidential by companies.  ANRE has the right to contest any 
such confidentiality designation by the companies, relying on interpretation of the 
definitions and provisions regarding business secrets set forth in law.  ANRE is 
responsible for the public availability of all documents relating to license issuance (and 
construction authorization), amendment, suspension or withdrawal.  It publishes annual 
reports on its activity and on the development and functioning of the electricity market.  
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Exceptions are documents containing state secret data, confidential data or data liable to 
endanger or prevent an investment underway.   
 
 3.3. Serbia 
 
  3.3.1. The Legislative Framework 
 
The Energy Law, along with two laws of general application (the Law on Free Access to 
Information of Public Interest and the Law on Commercial Entities), provides legal 
support for the regulatory authority to collect data from energy companies.  The 
Licensing Code, the Data Request Templates, issued by the Energy Agency of the 
Republic of Serbia (the Agency or AERS), and the Statutes of the Agency offer 
additional support.  The Licensing Code addresses only the public availability of data 
contained in the Register of issues, suspended or revoked licenses.  The Statute of the 
Agency offers the general framework for transparency of work in the Agency, 
specifically addressing the material that it makes available to the public.   
 
With respect to data that is to be collected from the licensees for monitoring purposes, the 
Energy Law of the Republic of Serbia provides the general framework for data collection 
by the Agency: 
 

“The Agency is authorized to request from energy entities data and 
documents necessary for conducting its activities stipulated by this Law.  
Energy entities are obliged to deliver this data to the Agency within eight 
days from the date of request for data submission.” 

 
The primary legislation in Kosovo similarly provides generally that its regulatory 
authority has the right to require from any energy enterprise or public authority 
information, data and documents, including confidential information, necessary to the 
fulfilment of its functions, duties and powers.  In Mongolia, the Energy Law generally 
provides the regulatory authority with the power to collect data from the licensees for 
monitoring purposes: “the regulatory authority shall have full power to establish a 
database of technical and economic information and information on licensed activities; to 
obtain relevant information from licensees” and “The licensees shall have the obligation 
to provide accurate information required by the licensor necessary to evaluate technical 
and economic performance of the licensee, on a timely basis.”  To understand what such 
broad language means, it is necessary to examine the activities assigned by law to the 
regulator.   
 
The Serbian Energy Law empowers AERS to pass tariff systems for electricity and 
natural gas for tariff customers and for access and use of the grid; to establish the 
methodology for defining tariff elements for electricity, natural gas and production of 
heat in co-generating plants, for determining costs of connection to the grid; to issue 
licenses for conducting energy-related activities; to decide complaints regarding the 
denial of third party access, connection to the grid or natural gas storage; to define 
eligible customer status (i.e. the threshold, in terms of annual consumption, for obtaining 
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this status) and keep the register of eligible customers; to monitor implementation of 
tariff systems; to collect and process data on energy entities with reference to performing 
energy-related activities; to monitor the behaviour of energy entities regarding separation 
of accounts; and protection of customers.  The Energy Law also gives AERS 
responsibility to ensure that the conditions required for granting of a license continue to 
be met for the duration of the license and sets forth the grounds upon which suspension 
and temporary suspension, for failure to meet these criteria, may be imposed.  
 
  3.3.2. Categories of Data Collected 
 
License applicants must submit various data to the Agency, pursuant to the License Code 
issued by the Minister of Mining and Energy.  Such information includes: an extract from 
the domestic Registration Agency which proves that the applicant is registered for 
conducting the relevant energy activity and the act by which the applicant was 
established; reports from the relevant inspectorates by which the applicant is to prove that 
he has the required professional staff for conducting the energy activity concerned, that 
his energy facilities fulfill all the conditions prescribed in technical regulation, regulation 
on environmental protection, regulation on energy efficiency, and regulation on 
protection from fire and explosion.  The relevant inspectorates are internal organizational 
units within the competent ministries.  In addition, the license applicant must submit to 
the Agency: confirmation from the commercial bank of the applicant that it has the 
necessary financial funds for conducting the relevant energy activity or that such funds 
could be obtained; a  balance sheet for the previous two years of operation (or less if the 
applicant has been operating for a shorter period) or the initial balance sheet for new 
companies (a Financial or Business Plan are requested for companies that have just been 
established, i.e. that are about to start operation); a document on the solvency of the 
applicant (issued by the Solvency Center of the National Bank of Serbia) issued in 
accordance with the law; and proof that the management of the applicant has not been 
lawfully convicted for criminal acts pertaining to the performance of economic activity. 
 
The importance of proof of registration, inspectorate certifications and other formal 
documents from entities other than the energy regulator is mirrored in other ERRA 
country license application requirements, such as those in Croatia, the Kyrgyz Republic 
and Romania. 
 
In addition to the general requirement, articulated above, that the licensees must submit 
data to the Agency that it meets licensing criteria, the Agency templates include various 
technical parameters, for which data is required.  For electricity generation, these include, 
among others: basic technical data (such as nominal power per generating unit and 
nominal power at the grid entry point, technical minimum of a generating unit, self-
consumption, basic fuel, subsidiary fuel, level of emissions (CO2, SO2, particles, etc.); 
planned and accomplished production – given by generating unit, maximum and 
minimum power per generating unit at grid entry point, production of electricity at 
generating unit level production of heat if applicable and so forth.   
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While AERS decides on the suspension or revocation of a license, with respect to most 
technical criteria, AERS acts only upon the proposal of competent inspectors.  Such 
inspectors have a monitoring role and can propose temporary license suspension, though 
AERS may initiate monitoring to be conducted by the inspectors.  With respect to criteria 
that does not fall directly into technical categories, such as funding levels, sanctions or 
pricing of services, the AERS has a proactive monitoring role.  AERS has developed 
technical data templates to collect information that it needs to fulfill its monitoring role.  
 
  3.3.3. Methods of Data Collection 
 
The Energy Law authorizes the AERS to issue recommendations, instructions, guidelines 
and other general acts for the purpose of conducting its activities.  The AERS opted to 
pass a series of data request templates for each licensed activity.  These requests clarify 
what data and documents should be submitted to the Agency for monitoring purposes, 
and the dynamics of such data collection.  These templates were adopted by the Agency 
and are available on the AERS website (http://www.aers.org.yu/Index1.asp?a=36) in the 
Serbian language only at this time.  At the time of gathering answers to the survey for this 
Paper, AERS was in its first reporting period.   
 
To increase the efficient collection of data, the data templates set out the categories of 
data that AERS knows (at this time) it will need for performing its tasks.  AERS can 
follow up, at its discretion, with additional requests on an as needed basis.  The templates 
cover three timelines: most of the data is requested on an annual basis, some is semi-
annual, and some is dependant on the filing of a request for changing the prices (the last 
is mainly used in the natural gas sector).  The economic data templates include data 
related to: maximum allowed revenue; allocation of the maximum allowed revenue on 
tariff items; keys for allocation of common costs, assets and revenues; operating costs; 
weighted average cost of capital; structure of sources of financing; assets; losses; other 
revenues; investment plan; staff; environmental protection; revenues from connection; 
revenues from performing a specific energy activity (of course some of the data requests 
differ depending on whether the specific activity that is performed requires energy 
facilities, i.e. infrastructure or not). 
 
The AERS has considered the adoption of Regulatory Accounting Guidelines but has 
opted to postpone their adoption.  It reports seeking information regarding how this 
reporting period progresses prior to adopting accounting guidelines that would increase 
the burdens on companies and possibly comprise AERS’ ability to gather data through 
the new templates.  
 
The regulatory authority in Kosovo has developed a Manual of Reporting for all forms of 
annual and quarterly reports.  It has also passed regulatory accounting guidelines.  In 
2007, the regulatory authority in Croatia adopted regulatory accounting templates, which 
must be submitted by the licensed authorities (in the gas and district heating sector) and 
sent to the regulatory authority annually.  In Macedonia, template reporting forms (with 
tables and questions) are specified for all types of licenses and includes in the license 
issued by the regulatory authority.  In Bosnia and Herzegovina, the state regulator has 
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developed a number of reporting forms by which it primarily collects technical data on a 
daily and monthly basis, in hardcopy and electronically. 
 
  3.3.4. Enforcement 
 
For the first reporting period, the Agency has found that licensees have been active in 
providing the necessary data in line with the reporting forms it has developed.  All data 
that has been assessed as inadequate, i.e., not in line with the reporting forms, has been 
corrected in a two-way communication between the licensees and the relevant AERS 
experts, the result being the abolishment of all inadequate data. 
 
The inadequacies and other shortcomings of data requested for the purpose of issuing a 
license have been resolved in line with the administrative procedures conducted pursuant 
to the Law on General Administrative Procedure.  This means that the license applicants 
have been informed (some on more than one occasion) in writing on the deficiencies of 
their application and data supplied, and given a procedural deadline for making the 
necessary corrections.  Ultimately, such applicants have either provided the requested 
data in the form supplied by the regulator or have opted to revoke their application. 
Croatia reports a similar experience.  The regulatory authority in Croatia states that no 
refusals of data have taken place, but that energy undertakings that provide inadequate 
data have been asked to correct the inadequacy within a certain time period, in 
accordance with the Law on General Administrative Procedure.  The latter approach has 
resulted either in provision of requested data, or revocation of an application where the 
insufficiency related to license application and was not remedied within the allotted time 
period.   
 
In the event that information requested by AERS is not disclosed to AERS as requested, 
AERS may seek recourse as provided in the Energy Law.  This Law specifies that such 
nondisclosure constitutes a misdemeanor punishable within a range of 125 to 1250 Euros 
per infringement.  Because fines are defined per infringement, the fines can pile up so 
that a significant amount of penalties may be imposed in certain cases.  As a general 
matter, the misdemeanor courts are sufficiently prompt for this type of penalty to have 
teeth.  Also, potentially, if such a refusal would be deemed as a significant breach of the 
licensing conditions, a procedure for suspension of a license could be initiated by AERS.  
No difficulties in collecting data have been encountered at this stage, though on this point 
it is important to note that the process itself is relatively new.  The “soft approach” (two-
way communication between AERS experts and the licensees) has been successful and 
no other measures have been applied so far. 
 
  3.3.5. Public Access and Transparency 
 
A clear distinction exists between the data that the Register of Issued, Suspended and 
Revoked Licenses contains and all other data (including the data that the Agency will 
collect for monitoring purposes).  With respect to data contained in the Register of 
Issued, Suspended and Revoked Licenses (which is kept by the Agency), the License 
Code explicitly states that the Register is public, while Article 21 stipulates that the data 
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is made available at the premises of the Agency and that it could be made available in an 
electronic or in another appropriate manner (e.g., through the website of the Agency). 
 
The Energy Law stipulates in that AERS has the right to all company data it requires, but 
is obliged to keep as confidential commercial and other confidential business data 
submitted to it for performing tasks within its competence.  A separate Law on 
Commercial Entities covers the issue of confidential information, i.e., the obligation to 
preserve the confidentiality of a business secret.  It defines such information as:  
 

Information on operations of a company determined by company’s Articles of 
Association, company agreement or by-laws, which would obviously result in 
significant damage to a company if known by a third party are considered to 
be business secrets. 

 
It further provides that: 
 

Information which is required to be disclosed by law or relates to violation of 
laws, good business practices and principles of business ethics, including 
information which is grounds for suspicion of corruption, will not be 
regarded as business secrets.  Disclosure of such information is legal if its 
purpose is to protect the public interests. 

 
Legislation in the Kyrgyz Republic similarly defines what constitutes a commercial 
secret and lays out what does not fall under such category. 
 
In Serbia, the companies are free to label certain data as a business secret, but must do so 
on the ground that damage to the company would result if such information become 
known to a third party.  In general, such designation presents no problem for AERS as the 
law gives AERS the right to request any information it deems necessary to perform its 
tasks stipulated in the Energy Law.  The limitation is on the AERS with respect to 
publication of such data and can present an obstacle in this respect, but is not an obstacle 
with respect to AERS’ receipt of such data.   
 
Given the vast freedom of the companies to determine what is to be considered a business 
secret, if AERS determines that a company has incorrectly designated something a 
business secret, it has two recourses.  First, AERS could proceed with the disclosure of 
such information and justify the public disclosure on the grounds of protection of public 
interest in line with provisions in the Law on Commercial Entities (and possibly face an 
action for restitution of damages filed by the company).  Second, AERS could initiate a 
procedure before the Constitutional Court of the Republic of Serbia in order to annul the 
part of the company’s act regulating the business secret on grounds of illegality 
(noncompliance with the law).  The Agency reports that the latter is a lengthy but 
reasonable recourse where necessary.  
 
In Albania, the legal framework provides similar rules regarding the release of data.  The 
Law on the right of information on the official documents provides that all persons have 
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the right to access, within 40 days from the date of request, the files and registers of the 
public administration except for the documentation classified as state secret.  The 
Albanian regulatory authority notes that it defers to companies to determine what 
information should be deemed confidential: “When it is requested by the licensee to be 
treated as confidential, ERE respects that.”  The Macedonian regulator reports that the 
companies sign the documents and information that are confidential and, on the basis this 
signing, the regulatory authority classifies the data available for public access. 
Kazakhstan has a similar system by which the energy enterprise labels the particular data 
a commercial secret and the regulatory authority categorize such data accordingly.  In 
Croatia, the Act on the Protection of Secret Data provides that the data is considered to 
constitute business secrets pursuant to law or by a general company act or by state-owned 
enterprise in organizations performing entrepreneurial activities.  By implication, the 
regulatory authorities in Croatia and Macedonia are not involved in such designation. 
 
 3.4. Turkey 
 
  3.4.1. The Legislative Framework 
 
While primary and secondary legislation address data access and availability, the 
principal support for the regulator, EMRA, to obtain information from its licensees is 
found in the Electricity Market Law, which offers a broad data accessibility mandate.  
Specifically, this Law provides that legal entities holding licenses must keep their 
facilities, their books and records of accounts ready for Board inspection and audit, and 
that these must be fully available to the Board upon request.  It further provides that 
licensees must provide the Board with any information and documents that the Board 
may require in the performance of its regulatory duties.   
 
The Electricity Market Law does not elaborate on the specific types of data that the 
regulatory authority may collect, but does provide some of the strongest language among 
ERRA members regarding the power to access data from its licensees.  Details as to the 
types of data that the regulator may collect are set forth in the licensing regulation, which 
also provides for the data requirements imposed on license applicants.  Like the 
Electricity Market Law, the Gas Market Law allows the regulator to request any kind of 
data regarding market activities from legal entities engaged in the market. 
 
The Balancing and Settlement Regulation provides for the submission of required data 
regarding the bilateral agreements concluded with customers to the Market Financial 
Reconciliation Center, the part of the Turkish Electricity Transmission Corporation 
(TEIAS) that operates the settlement side of the balancing and settlement system. 
 
  3.4.2. Categories of Data Collected 
 
The licenses authorize EMRA to collect data from license applicants regarding the 
financial strength of the legal entity and its financial resources; performance; technology 
used; total efficiency; and generation potential and facility.  As noted above, the 
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Electricity and Gas Market Laws give the regulator a broad mandate to request any kind 
of market data it needs. 
 
A separate requirement attaches to details of contracts and bilateral agreements between 
licensees and eligible customers, with necessary data to be supplied to the Market 
Financial Reconciliation Center.  Metering system configuration is included among these, 
as are loading/deloading requirements, system constraints, and associated data.   
 
Croatia also reports requiring contract data from suppliers, while no other ERRA member 
makes specific mention of such contract data.  In Croatia, the Rulebook on Conditions for 
Carrying out Energy Activities obliges energy undertakings for electricity supply to 
submit to the regulatory authority a detailed review of its eligible customers, contracts on 
electricity supply concluded with eligible customers, contracts with the energy 
undertakings for transmission and/or distribution of electricity. 
 
  3.4.3. Methods of Data Collection 
 
Turkey’s licensing regulation requires licensees to prepare an annual activity report for 
the previous year in compliance with legislation and to submit such report to EMRA by 
April every year.  The annual report is to include information regarding administrative 
proceedings, including any applications for permits.  
 
New capacity generation licensees that have received approval from EMRA are also 
obliged to submit progress reports concerning their activities every January, May and 
September, up and until the completion date of the construction.   
 
  3.4.4. Enforcement 
 
Turkey’s Electricity Market Law provides for sanctions that apply to entities in violation 
of EMRA’s data requests.  Specifically, in the case where it is determined that the 
information provided to the Board is false, lacking or misleading or if the conditions for 
on-site investigations by the Board are not made available, the related real person and 
legal entity is warned to correct the deficit.  In the case of incorrect information in the 
licensing application process or of changes affecting license conditions that are not 
disclosed to the regulatory authority, the license can be revoked or an administrative fine 
imposed, after opportunity to correct the failure is provided. 
 
  3.4.5. Public Access and Transparency 
 
EMRA has the right to make information public, though it cannot disclose any 
information it deems commercially sensitive for the licensee, except as requested by a 
court order.   
 
The data and documents submitted to the Market Financial Reconciliation Center shall be 
kept by TEIAS, subject to principles of confidentiality as per the provisions of the 
Balancing and Settlement Regulation.  Licensees that have information regarding other 
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licensees, their customers or suppliers through their market activities or any other means 
shall not disclose information that could damage commercial relations to any other third 
person, including their own affiliates and shareholders.  A legal entity whose license has 
expired or has been cancelled shall keep commercially sensitive information of other 
legal entities confidential for five years. 
 
 3.5. Ukraine 
 
  3.5.1. The Legislative Framework 
 
Several pieces of primary and secondary legislation in Ukraine infer the right of the 
regulatory authority, NERC, to collect data from energy enterprises.  The Law on Natural 
Monopolies requires that subjects of natural monopolies have to observe conditions and 
rules of entrepreneurial activities specified in their licenses (which in turn are issued and 
monitored by NERC).   
 
Similarly, the Armenian regulatory authority infers its right to collect data from regulated 
entities from provisions in the Armenian Law on Energy.  The Law provides that 
ensuring transparency is one of the major principles of state policy in the energy field, 
and ensuring transparency of regulation for the general public is one of the main 
regulatory principles.   
 
Kazakhstan lies at the other end of the generality/specificity spectrum.  It does not have a 
general, overarching provision regarding regulatory access to data; instead, it relies on a 
number of different provisions in Kazakhstan’s Law on National Monopolies, and in 
various pieces of secondary legislation, for specific identification of instances in which 
the regulatory authority has access to data. 
 
  3.5.2. Categories of Data Collected 
 
In November 2005, NERC issued the decree “On Approval of Forms for Reporting to 
NERC,” which sets forth the various categories of data that it should received from 
energy enterprises.  These categories also identify the type of enterprise covered by the 
request.  Specifically, licensees must submit to NERC data pursuant to the following, 
separate reporting forms: use of fuel by an electricity and heat generation licensee; 
volumes of transmission of electricity through local power networks; electricity 
supplier’s payment for use of local power networks; data on the productive supply of 
electricity by groups and classes of consumers; settlements for consumed electricity; 
licensed activities of subjects of economic activities related to generation of electricity 
and heat; financial results and execution of budget estimates related to licensed types of 
activities; settlements for electricity purchased by suppliers in the wholesale electricity 
market and supplied to consumers; payments for electricity from the population and 
locality; use of cash by types of licensed activities; inflow of cash from licensed 
activities; payment of current fee for licenses granting the right to perform 
entrepreneurial activities in the power sector; losses caused by damage of transmission 
line equipment and transformer substations resulting from natural calamities, 
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technological disasters and unlawful actions of some third persons; volumes of supply of 
natural gas by suppliers of natural gas to consumers at the non-regulated tariff; 
settlements of a license holder with owners of natural gas, and of consumers with the 
license holder for consumed natural gas; the volume of natural gas injected in the 
underground gas storage facilities; licensed activities of economic entities related to 
transmission, storage, distribution of natural gas and its supply at the regulated tariff; 
licensed activities of economic entities related to transportation of oil through main 
pipelines; the situation with payments for consumed natural gas; the volumes of natural 
gas in underground gas storage facilities; accrual of payments from consumers for natural 
gas and allocation of funds in accordance with the algorithm; and receipt of funds in the 
current account of license holders. 
 
  3.5.3. Methods of Data Collection 
 
In addition to extensive use of reporting forms, NERC requires financial statements from 
licensees on an annual basis.  NERC does not report the receipt or its request of data 
through any ad hoc mechanism, but relies instead on data gathered pursuant to its 
reporting forms.   
 
Armenia’s regulatory authority similarly develops forms and procedures by which the 
license holder submits reports and other information, and necessary substantiating 
documents, related to licensed activities.  It also introduced a national chart of accounts 
for licensees to follow.   
 
The Kyrgyz Republic has an approved reporting template, which the regulatory authority 
uses to collect data from the regulated entities.  The template provides aggregated groups 
of indices: electricity balance; billing pursuant to existing tariffs; collection of payment 
for electricity sold; annual costs of companies; and payables and receivables of 
companies with respect to received electricity.  It also relies on monthly reports on 
technical and economic indices, including level of losses, consumption by various groups 
of customers, level of collection and the like. 
 
  3.5.4. Enforcement 
 
NERC may apply the following sanctions against electricity enterprises that fail to 
comply with NERC reporting conditions: warning decree; instruction on elimination of 
violation of license terms; decree on suspension of validity of a license; decree on 
imposing a fine; and decree on cancelling a licensing.  In the gas sector, it may issue an 
order on elimination of violations of license conditions, decrees on cancelling a license 
and decree on imposition of a fine.  NERC reports license cancellation as the primary 
form of sanction against entities that fail to comply with reporting conditions.  Ukraine’s 
answers to our survey do not provide information as to instances where data was not 
provided.  Russia reports no instances of challenges or refusals of regulatory requests for 
data or submission of inadequate data by licensees.   
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As a practical matter only Macedonia reports license revocation on the ground of 
insufficient data.  The regulatory authority in Macedonia revoked two licenses because 
the undertaking in question did not submit the data required of them, pursuant to the 
Rulebook on conditions, method and procedures for granting, modifying and revoking an 
energy license.  But in the case of Macedonia, such revocation did not amount to 
cessation of activities or to management transfer.  Instead, during the period of license 
revocation, pursuant to requirements under the Energy Law, the undertaking was required 
to continue performing its activity under the supervision of the competent inspectorate. 
 
Georgia reports that its primary form of sanction is the application of fines, which have 
proven effective in practice.   
 
  3.5.5. Public Access and Transparency 
 
NERC meetings are open to the public and its decisions are published in mass media and 
on the Internet.  The minutes of NERC Board meetings are published and contain: 
agenda, summary of reports and comments of the participants of the meeting, individual 
voting results, and decisions made by the Commission.   
 
The Ukrainian regulatory authority uses open meetings to consider matters regarding 
issuances, modification, suspension, cancellation of licenses and extension and 
restoration of licenses, imposition of sanctions on licensees for violation of License 
Conditions and current legislation; protection of rights of consumers of electricity and 
heat, natural gas and oil; approval and revision of tariffs; approval of investment 
programs of licensees and introduction of changes in them; handling complaints 
concerning procurements made by NERC licensees; approval of draft regulations of 
NERC and the like. 
 
If review of issues at the open meeting of the Commission is against interests of the state 
or commercial secret, then meetings of the Commission are held as closed meetings.  
Similar open meetings, with restrictions as to the release of confidential data, can be 
found in Kazakhstan, Bosnia and Herzegovina and Moldova.   
 
4. Analysis and Recommendations 
 
While the data access and availability issues for the regulator differ in each country and 
are reflected in each country’s national legislative framework, some general principles 
can be drawn, from which recommendations in turn can be made.   
 
 4.1. The Legislative Framework 
 
Recognition for the importance of the regulatory role within the energy sector is 
generally increasing internationally.  Though steps backward have taken place in some 
countries, including some ERRA members, as a general rule, the competencies of 
regulatory authorities are gradually expanding, with increased monitoring roles in 
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particular.  The third legislative energy package from the European Commission reflects 
this trend.   
 
Any expansion and indeed the execution of current competencies require that the 
regulatory authority has the information it needs to fulfill its duties.  One difficulty is that 
as duties change over time, the types of data required also change.  Thus, it is advisable 
not to identify with precision in legislation the exact type of data that the regulatory 
authority should be given, as such precise identification could result in limitations that 
restrict regulatory reach.   
 

With respect to the primary legislation in particular, language that broadly supports 
regulatory access to data and requires energy enterprises to make such data available to 
regulatory authorities offers optimal application over time.   
 
At the same time, secondary legislation that is specifically dedicated to the manner and 
procedures by which such data is provided help both the regulator and energy 
enterprises to measure and meet expectations.  Disputes regarding time schedules, 
format, aggregation and the like are minimized by such an approach.  The greater the 
simplicity of the process as set forth in secondary legislation, the lesser the burden on the 
parties involved.  Hence, limited secondary legislation that is expressly targeted to data 
access and availability issues would serve to eliminate confusion and delay, and likely 
minimize the cost to the regulator and the energy enterprises, while maximizing 
transparency. 

 
 4.2. Categories of Data Collected 
 
Energy enterprises with different functions (e.g., transmission v. distribution v. 
generation/production) will engage in activities that require distinct reporting emphases. 
Thus, the categories of data collected by the regulatory authority will differ for each type 
of entity involved.   
 

If the regulatory structure gives the regulatory authority competence to design and 
monitor the terms and conditions of licenses, the licenses, supported by licensing 
regulation, may be the optimal place for elaboration as to the general categories of data 
needed by the regulatory authority.   
 
Where licensing is instead a largely administrative function, without extensive regulatory 
determination and oversight with respect to the terms and conditions of licenses, 
categories of required data from each type of energy activity will need to be identified 
through alternate methods, such as the use of data templates or secondary legislation.   

 
Optimally, the categories specified through either method are specific enough to indicate 
differences in needs between types of energy activities, yet broad enough to allow for the 
flexibility needed by the regulatory authority and energy enterprises as obligations and 
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roles evolve.  Certainly one area stands out for identification: contract data between the 
supplier and eligible customers.  As the market develops, eligible customers increase.  In 
turn, this means that regulatory control decreases.  Given that the energy markets are 
recently developed in many ERRA countries and still in the process of development in 
others, it is important that the regulatory authority continue to have some access to 
information regarding contracts with eligible customers so as to ensure that abuses are 
minimized.  Thus, with respect to suppliers in particular, one category of data helpful to 
the regulatory authority is contractual information regarding pricing, customer numbers 
and related terms. 
 
 4.3. Methods of Collecting Data 
 
The timing and presentation of data offer challenges to regulatory authorities, particular 
those facing staffing and financial resource pressures.  They also offer challenges to 
energy enterprises, many of which are in the process of restructuring or have recently 
unbundled from a vertically integrated enterprise.  In either case, inadequate or untrained 
resources may create some confusion or delay in terms of how and what data is provided 
to the regulatory authority. 
 

Templates and reporting forms designed by the regulatory authority offer a useful vehicle 
for the regulatory authority and the energy enterprise alike.  These should be subject to 
amendment for the next reporting period, in response to solicitations for input from 
energy enterprises regarding form/template usability and regulatory authority 
assessment of effectiveness.  Fundamentally, there needs to be a balance between clear 
and strong rules and flexibility and discretion.  The regulatory authority needs the power 
to create and modify reporting forms in order to create such balance. 
 
Whether through formal written requests or administrative hearings (recognizing that the 
latter are infrequently used by ERRA members for data gathering purposes), the 
mechanism by which requests for data are made and received must be predictable and 
transparent. 

 
As regulatory competencies expand and the capacity of industry also grows, the 
templates and forms can evolve in response.  Optimally, care is taken to minimize the 
burdens on all parties.  While annual reporting is insufficient, quarterly may be adequate, 
if married with the power to add ad hoc requests as needed and certainly in response to 
any changes that would affect sector performance or market transparency and liquidity.  
Any increases in requests should be incremental and partnered with education and 
training efforts.   
 
 4.4. Enforcement 
 
Competencies assigned to the regulatory authority in law that are unsupported through 
enforcement mechanisms may result in minimal expected reforms for the energy sector.  
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Thus, the enforcement structures in place must be carefully evaluated for practical 
application within the context of the overall national legislative framework.  
 

Informal avenues to redress data inadequacies or refusals are advisable as a first round 
of response by the regulatory authority.  The relationship between regulatory authority 
and energy enterprise should be as cooperative as possible, while protecting 
independence of the regulator from industry interests.  Any informal recourse should, 
however, be addressed in legislation, with a time frame for response, and the next, more 
formal steps, clearly identified to give the energy enterprises appropriate levels of notice 
and a predictable framework in which to operate.   
 
The regulator must have power to apply more formal sanctions and access to measures 
that will have real impact on industry, while protecting the efficiency and effectiveness of 
the energy sector overall.  

 
Creative punitive measures should be explored.  Fines, for instance, will need to be high 
enough, or targeted enough, to have a real impact on the enterprise, such that any 
improper patterns of nondisclosure are minimized or reversed.  License withdrawals or 
suspensions must be accompanied by real solutions for the sector; temporary control, 
supervised management, and the freezing of profits are some methods of redress that 
protect security of supply and market activity. 
 
 4.5. Public Access and Transparency 
 
Transparency is the threshold for market development.  To the extent reasonable, utility 
data should be made public.  Where confidential or commercial data is involved, any 
limits on publication must be narrowly tailored.  For instance, in most cases, documents 
containing confidential or commercial information do not require restriction from 
publication; rather the documents may be published, with the specific information 
excised, pursuant to clear rules. 
 

The confidentiality or commercial sensitivity of a document should not impede regulatory 
access.  Thus, any rules regarding these issues must concern public access rather than 
regulatory access.   
 
The inherent conflict of interest presented by a company having the final say as to what 
documentation is confidential or commercially sensitive puts the regulatory authority in 
the best position to make the final determination of these issues, based on information 
and requests put before it by the company.  For the same reason, the regulatory authority 
and not the company is best situated to make all information (that it does not deem 
confidential or commercially sensitive) transparent to the public.  
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5. Conclusions and Next Steps 
 
The data access and availability question for regulators is evolving in tandem with the 
evolution of the roles of regulators.  The framework by which the regulators access data 
must therefore have the flexibility to incorporate ongoing and future changes, while 
offering sufficient protection for the regulatory authority to ground its requests in tangible 
consequences, where necessary.   
 
The recommendations made herein are envisioned as steps toward greater sector 
effectiveness and transparency overall.  They cannot and should not be implemented at 
once, particularly among ERRA members where significant legislative changes are 
implicated.  Public consultations and stakeholder debates that investigate the possibility 
of implementing these recommendations contribute to a better dialogue between 
regulators and utilities, and thus to improvements in data collection and understanding of 
respective needs and resource challenges.   
 
Based on these consultations, individual regulators may prioritize strategies for 
implementing the recommendations made herein.  ERRA can contribute to this 
discussion by providing a supportive forum for discussion and identifying, through 
position papers and written recommendations, any barriers or issues presented as the 
strategies are developed.   
 
There are clear merits to harmonizing reporting schemes and approach to data access and 
availability across ERRA members.  The development of trade and markets among 
ERRA countries is made easier when regulators can act or coordinate based on a common 
set of information and common understandings regarding the use of such information.  
Harmonization not only helps regional coordination among regulators, but creates greater 
ease of operation for traders or any regulated entity working in multiple countries.  
ERRA efforts to increase discussion on these issues and propose harmonized approaches 
could prove invaluable in light of the broad desire to increase competition among ERRA 
members. 
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TABLE 1.  LEGISLATION IN SUPPORT OF  
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Authority To Collect Data 
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TABLE 1.  LEGISLATION IN SUPPORT OF  
REGULATORY AUTHORITY TO COLLECT DATA 
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TABLE 2.  CATEGORIES OF DATA THE REGULATOR  

COLLECTS FROM LICENSEES 
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TABLE 2.  CATEGORIES OF DATA THE REGULATOR  
COLLECTS FROM LICENSEES 
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TABLE 2.  CATEGORIES OF DATA THE REGULATOR  
COLLECTS FROM LICENSEES 
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TABLE 2.  CATEGORIES OF DATA THE REGULATOR  
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TABLE 3.  CATEGORIES OF DATA THE REGULATOR COLLECTS FROM  

ENTITIES AND INDIVIDUALS WITHOUT A LICENSE FROM THE REGULATOR 
Country  
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TABLE 3.  CATEGORIES OF DATA THE REGULATOR COLLECTS FROM  
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TABLE 3.  CATEGORIES OF DATA THE REGULATOR COLLECTS FROM  
ENTITIES AND INDIVIDUALS WITHOUT A LICENSE FROM THE REGULATOR 
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TABLE 3.  CATEGORIES OF DATA THE REGULATOR COLLECTS FROM  
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TABLE 3.  CATEGORIES OF DATA THE REGULATOR COLLECTS FROM  
ENTITIES AND INDIVIDUALS WITHOUT A LICENSE FROM THE REGULATOR 
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TABLE 4.  METHODS OF COLLECTING DATA 

Country Reporting Forms Annual Reports Hearings Ad Hoc Requests and 
Other 
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TABLE 4.  METHODS OF COLLECTING DATA 

Country Reporting Forms Annual Reports Hearings Ad Hoc Requests and 
Other 
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TABLE 4.  METHODS OF COLLECTING DATA 

Country Reporting Forms Annual Reports Hearings Ad Hoc Requests and 
Other 
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TABLE 4.  METHODS OF COLLECTING DATA 

Country Reporting Forms Annual Reports Hearings Ad Hoc Requests and 
Other 
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TABLE 5.  ENFORCEMENT – PENALTY PROVISIONS 

Country Penalties for Refusal to Give the Regulator Requested Data 
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TABLE 6.  ENFORCEMENT – PRACTICAL EXPERIENCE 
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TABLE 6.  ENFORCEMENT – PRACTICAL EXPERIENCE 

Country 

Challenges or 
Refusals to Give the 
Regulator Requested 

Data 

Experiences with Inadequacy 
of Data Provided to the 

Regulator 
Effectiveness of Enforcement 

Mechanisms 
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TABLE 6.  ENFORCEMENT – PRACTICAL EXPERIENCE 
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TABLE 6.  ENFORCEMENT – PRACTICAL EXPERIENCE 

Country 

Challenges or 
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TABLE 7.  PUBLIC ACCESS TO DATA HELD BY THE REGULATOR 

Country 

Legal Authority of the 
Regulator to Collect 

Data that is 
Confidential/Implicates 

Business Secrets 

How Data is Labeled 
Confidential/Involving 

Business Secrets 

Public Access to Data Collected by the 
Regulator 
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TABLE 7.  PUBLIC ACCESS TO DATA HELD BY THE REGULATOR 
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Business Secrets 
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TABLE 7.  PUBLIC ACCESS TO DATA HELD BY THE REGULATOR 
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TABLE 7.  PUBLIC ACCESS TO DATA HELD BY THE REGULATOR 

Country 

Legal Authority of the 
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Confidential/Implicates 

Business Secrets 
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TABLE 7.  PUBLIC ACCESS TO DATA HELD BY THE REGULATOR 

Country 

Legal Authority of the 
Regulator to Collect 

Data that is 
Confidential/Implicates 

Business Secrets 

How Data is Labeled 
Confidential/Involving 

Business Secrets 
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Regulator 
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