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EXECUTIVE SUMMARY

The United States Agency for International Development (USAID) hasiinitiated the
Community Partnerships for Sustainable Resource Management (COMPASS) Activity to
srengthen community-based natura resources management (CBNRM) in Maawi. USAID
specificaly seeks to support the policy reform process and to build mechanisms for grass
roots involvement. A gtarting point for thisisthe review of exigting laws and policiesin
forestry, fisheries, parks and wildlife, and environmentd protection to determine thelr
effectiveness in fostering community management. To accomplish this review, laws and
policies were analysed, and stakeholders were consulted.

Maawi has been remarkably prolific in consdering and promulgating new environmental
protection and natural resources management policies and legidation. Moreover, Mdawi is
now carefully considering broad land tenure reform. The Presidentid Commission of Inquiry
on Land Policy Reform has completed its work and has made recommendations for
fundamenta change. Maawi has dso passed a significant piece of decentraisation
legidation, the Locd Government Act, which devolves power from the nationad government
to locd authorities (cities, municipdities, townships and didricts).

This report evauates the effectiveness of these new sectord and crosscutting policiesin
nurturing community-based management. The report summarizes strengths and weaknesses
in each individua sectord policy. It dso reviews ongoing efforts to harmonise CBNRM
policies across sectors to diminate gaps and inconsstencies. The report briefly examinesthe
effects that land reform and decentrdisation may hold for CBNRM. Additionaly, the report
makes recommendations for mechanisms to ensure meaningful integration of community
interestsin subsequent policy development and implementation.

Findingsindude:

= Natura resources management policy reform in Maawi is dynamic. Mgor laws and
policies have been adopted in forestry and environmental management. Important,
progressive policy drafts are pending for fisheries and wildlife management, and
amendments to the National Parks and Wildlife Act have been prepared. Prompt action
on these initiatives will bolster the CBNRM framework and provide better certainty in
rights and respongbilities.

= Community-based management is an important part of resource management strategy in
every resource sector. All policies studied recognized the need to rely on communities to
protect and sustain resources. Approaches adopted in laws and policies include
participatory management, co-management, and community- based management. Reliance
on community-based enforcement is extensive in Maawi.

» Integration of stakeholdersin community management isincomplete. Roles for
Traditional authorities and NGOs are notably absent or incomplete in most resource
policies.

= Proliferation of CBNRM committees, mechanisms and procedures demands streamlining,
consolidation, and harmonisation so that implementation is accelerated. Important
coordination activities will occur within the Minisiry of Natural Resources and
Environmenta Affairs



*  Recommendetions for land reforms are very supportive of community-based natural
resources management. Proposed reforms would expand customary lands and strengthen
Traditiond Authority tenure. |f adopted, the reformswill dramatically change the
character and nature of land ownership patterns and expand the opportunities and size of
potentia returns from CBNRM.

= Decentrdisation under the auspices of the Loca Government Act will dso have
profound, if more uncertain, consequences for CBNRM. Regulatory and representational
rel ationships between Loca Assemblies and communities will need to develop. The Act
incorporates principles of democracy, transparency and accountability in local
governance. These mesh nicely with the gods of CBNRM.

In the course of this policy andysis, certain guiding principles have emerged that may help
to strengthen CBNRM in Mdawi. These principles are offered as ided s that might be useful
to condder in the continued did ogue between government, communities and NGO’ s that
will inform the CBNRM policy reform process:

1. Incentives are maximised if schemesfor individua ownership interests can be
incorporated in community tenure/management.

2. Entrepreneurial outcomes provide excdlent motivation for CBNRM activities.
Community-private sector partnerships are consistent with CBNRM objectives.

3. Ingst on cost recovery and self-help so that activities are sustainable.

4. Caeful attention must be paid to the scale of projects and activities so that benefits justify
community efforts. Look to link village activities in associations S0 that resources, power
and coordination may occur.

5. Work closdy with Traditiond Authorities. They bring indigenous knowledge and have
the trust of the people. Monitor TA involvement to ensure equity.

6. Building the capacity of dl inditutions and actors involved will lead to amore equa and
congructive didogue. NGO's have a criticd role to play in organising, strengthening, and
providing services.



INTRODUCTION

The United States Agency for International Development (USAID) has initiated the
Community Partnerships for Sustainable Resource Management (COMPASS) Activity to
srengthen community-based natura resources managemert (CBNRM) in Mdawi. Among
COMPASS s severd objectives, Targeted Result 4 calls for support to the process of policy
and legidative reform in favor of CBNRM. Sub-Result 4A specificdly requiresthe cregtion
of mechaniams for participation in CBNRM policy development and review. A starting point
for this support isthe review of exigting laws and policiesin forestry, fisheries, parks and
wildlife and environmenta protection to determine ther effectivenessin fostering community
management. Such areview would aso enable a more thoughtful diadogue between the
Government, communities and Non-Governmental Organisations (NGOs).

Thetimeisright for acomprehensve review of current laws and policies. Maawi has been
remarkably prolific in consdering and promulgating new environmenta policies and
legidation. New environmenta management, forestry, and fisheries policies have been

issued and important new acts in each sector have been passed and signed into law. Policies
and lawsin parks and wildlife and land conservation have aso been drafted and may soon be
adopted. Moreover, Maawi is now carefully consdering broad land tenure reform. The
Presdentid Commission of Inquiry on Land Policy Reform has completed its work and has
made recommendations for fundamenta change. Lagtly, Maawi has passed a sgnificant
piece of decentralisation legidation, the Local Government Act, which devolves power from
the nationa government to local authorities (cities, municipdities, townships and didricts))

The changes mentioned above were made with recognition of the need to improve the legd
underpinnings and policy conditions to foster community-based management in Malawi.
Policymakers are acutely aware of the dependence of people on land and natural resources.
As predominantly rurd people who depend on farming, Madawians draw their economic and
socid livelihood from theland. Decison-makers understand that Maawians are resourceful
and thorough in their exploitation of natura resources, particularly in the face of acute
poverty. They have worked to embed CBNRM as an important management strategy to
improve economic and environmenta conditionsin Maawi. This review will evauate the
success of their efforts.

To accomplish thisreview, pertinert laws, policies, regulaions, bylaws and studiesin
foredtry, fisheries, environmenta protection, and parks/wildlife management were compiled
and andysed. (A bibliography isprovided in Annex 1. Aninformation center containing this
policy materid has been established a the COMPASS project headquarters in Blantyre.)

Meetings were held with awide range of CBNRM stakeholders to discuss merits of CBNRM
policy. Discussonswere held with:

individuas involved in severd community NRM projects
severa key government departments

NGOs

Donors

Environmental/development practitioners



A complete lig of individuas who generoudy gave both time and ingght is provided in
Annex 2. Their perspectives were invauable in sorting out practice from theory, and in
assigning importance to opportunities and challenges.

The resulting report evauates the effectiveness of new sectord and crosscutting policiesin
nurturing community- based management. The report summarizes strengths and wesknesses
in eech individua sectora policy in promoting CBNRM. It dso reviews ongoing effortsto
harmonise CBNRM palicies across sectors to diminate gaps and inconsstencies. The report
briefly examines the effects that land reform and decentrdisation may hold for CBNRM.
Additiondly, the report makes recommendations for mechanisms to ensure meaningful
integration of community interests in subsequent policy development and implementation.



CHAPTER ONE

REVIEW OF SECTOR POLICIESAFFECTING COMMUNITY-BASED NATURAL
RESOURCES MANAGEMENT

Natura resources policy for most of the Twentieth Century has supported the assertion of
government dominion over wildlife, fish, mineras, forests and lands. These policies have
looked to limit access to resources, to hold resources for the benefit of government, to collect
revenues from exploitation (although frequently not at fair market vaue) and, increasingly, to
protect the environment from unreasonable degradation through command and control
regulatory programmes. More recently, nations have begun to emphasise sustainable
management achieved through collaborative agreements with communities living amidst or
surrounding the resources.

This sharing of management respongbility may run awide gamut based on the extent that
communities are entrusted to exercise real control and to own the resources and the land. At
one end of the range are initiatives where government retains control but shares information
about management options and solicits public comment. At midrange, the nationd
government again retains dominion but views communities as participants in active
management and use of the resources. At the most advanced end of this scale, communities
are entrusted with control and tenure and with confidence that they will demonstrate
stewardship to protect their own, as well as government interests.

Madawi isin the midst of atrangtion in resource management policy moving from command
and control to co-management and community-based management. Thisrepresents a
dramétic shift from Maawi’ s recent palitical history under amost thirty years of
authoritarian domination by Kamazu Banda. Perhaps such intense centra control isthe
logical catdys for converson to more community empowerment.

In fact, some aspects of resources protection were quite efficient and effective during the
Banda period. For example, many forest reserves were quite pristine given people's
reluctance to confront government authority. Similarity, efforts toward public sanitation
were more widespread as were activities undertaken to demonstrate national pride and
modernity. One explanation of the prevalence of bilharzia (schistosomiasis) now, isthat
peopl e abandoned more sanitary practices advocated by Banda after he was forced out, in
repudiation of his authoritarianism. In any event, enthusasm for community-based solutions
for resource management problems may be the logica expresson of vedtigid distrust in
centrd government, and a desire to have more control over one'slife.

The analyss provided below will review, by sector, the legidation and policy statements
(when they podt date legidation) to examine the role of community-based management in
Maawian natura resources management. Regulatory and operationd reviews of the
effectiveness of implementing agencies are not provided in thisreport. They are beyond the
scope of thisanalyss. However, case Sudies are provided as examples of community-based
management. Some effort is made in these case studies to consider the important
relationships between government ingtitutions and community organizetions, particularly as
these relate to new government CBNRM. These case sudies are not presented as
representative of community or government performance under the new policies and laws.
Three case sudies hardly make for adtatistically vaid sample. The case sudiesare
nonetheless interesting in characterisng some attitudes, opportunities and challenges



associated with the current national and locd efforts to embrace community-based naturd
resources management.

1.1 FOREST MANAGEMENT

In Maawi, roughly fifty per cent of natura forests exist on customary land under the
jurisdiction of traditiona authorities (TA’S). Lessthan 0.5 per cent is on private plantations
and the remainder is under government control in wildlife reserves (24.8%), forest reserves
(22%), and government plantations (2.3%) (EAD, 1998). Forest resourcesin Maawi are
greatly threatened by population growth (particularly in rura areas), migration, clearing for
agriculture, inadequate dternate fuel supplies, and urbanization. Forest resources are
particularly stressed in the Southern and Central Regions where population pressures are the
greatest. It isestimated that forest cover had declined by 41 per cent between 1972 and 1990
(EAD, 1998). Reports of the deforestation of forest reserves opened to the public since the
trangtion to amultiparty system suggest this figure may be higher. Deforestation is clearly
visble around any population settlement and is visble in the reserves that surround Lilongwe
and Blantyre.

The presence of charcod in large bags aong virtudly any road is emblematic of the

chdlenge facing Maawians with regard to forest resources. Charcod isthe only fud that
many people can afford for use in cooking, heating, and ironing. It has been banned without a
license from the Forestry Department because of its significant contribution to deforestation.
Yetitisomnipresent. Infact, charcod isbeing sold afew hundred meters from adepot at a
checkpoint where charcod coming in and out of Blantyre is confiscated.

Maawians make extensve use of community forests and forest reserves for an amazing
range of forest produce products (Kachigwai and Mauambeta, 1997) including:

= Timber products—timber, firewood, poles, posts, tool handles, carvings, bee hives
= Non-timber products—grass for walls and roofing, fibre for baskets, mats, rope and
weavings, edible fruits, mushrooms, edible caterpillars, honey, traditiona medicines and
herbs, birds, edible flying ants and mice.

Charcod production interferes with these customary beneficia uses, yet poverty causes
people to exploit government and customary resources to fill short-term needs, before
someone else beatsthem to it.

The government ingtitution respongble for forest management in Maawi isthe Forestry
Department located within the Ministry of Natural Resources and Environmenta Affairs. Its
principa functions include forest reserve management, forest policy development and
planning, plantation management, training, research and extenson. There are 3 Regiond
Forestry Offices and 26 Digtrict Forest Offices with corresponding Regiond and Didtrict
Forest Officers. At the community level the best known Department officids are the
extenson agents and the forest guards who protect forest reserves.

Forestry Act of 1997

In the face of these considerable challenges, the Forestry Act (Act No.11 of 1997) congtitutes
an endorsement of many important principles of community-based management as aremedy



for deforestation. In its announcement it declares itsdf initsfirst phrase as, “An Act to
provide for participatory forestry...”. Condder it's stated purposesin Part |, Section 3:

@ to augment, protect and manage trees and forests on customary land in order to meet
basic fuelwood and forest produce needs of local communities...

(b) to promote community involvement in the conservation of trees and forestsin forest
reserves and protected areas in accordance with the provisons of this act.

(© to empower village natural resour ces management committees to source financia
and technical assstance from the private sector, Non- Governmenta Organisations and other
organisations.

(d) to promote sustainable utilisation of timber, fuelwood and other produce.

The Director of Forestry isresponsble for administering the act. In Part 11, Section 5 the
Director shall be responsible for:

@ promoting participatory forestry;

(b) facilitating the formation of village natura resources management committees and the
egtablishment of rules of village forest areas; and

(© promoting the empowerment of loca communities in augmentation, control and
management of customary land trees, and forests in accordance with the provisions of this
Act;

Under the Act, police powers are delegated to any village natural resources committee to
“seize and detain any forest produce or article...obtained or removed in contravention of the
rules made by such village natura resources management committeg” (Part 11, Section 9.(3).
Threeto five members of the public are to be included on the Forest Management Board, the
advisory board to the Minister on al matters relaing to tree and forest management in
Maawi.

Part IV of the Act empowers the Director to create and manage forest reserves and to make
management plansfor these lands. This can no longer to be done unilaterdly. Land thet is
not publicly owned must be acquired under the Land and Land Acquisition Acts (Section 23).
In amgor change, “the Director of Forestry may enter into agreement with locd
communities for implementation of the management plan that is mutualy acceptable to both”
(Section 25). This provision enables co-management of forest reserves, afording the
meaningful involvement of communitiesin lands that formerly were largely beyond reach
except with the payment of fees. Section 26 requires the Minister to consult with the
traditional authority when declaring a new protected forest area, a needed protection
from indiscriminant condemnation of customary lands to create forest reserves.

Part V of the Forestry Act promotes participatory forestry on customary land. It
specificdly calsfor the demar cation and management of village forest areas, owner ship
of indigenous trees, establishment of tree nurseries, and regulation of forest produce.
Sgnificantly, the village headman may, with the advice of the Director of Forestry,

demarcate undlocated customary land a village forest area for the benefit of that village
community (Section 30). Section 31 specifies contents for avillage forest management



agreement (VFMA) entered into between the Director and the village management authority.
Components may include:

= foredtry practices,

= asssanceto be provided by the Department;

= provison for the use and digposition of produce and revenues,

= dlocation of land to individuas for afforestation and revocation for noncompliance; and
= formation of village natura resource management committees (VNRMCs).

Part V provides a strong platform from which the Department of Forestry can partner with
villages to steward forest resources while promoting their sustainable use. Section 32 invites
the Minister to make rules that pertain to these VFAsto protect fragile aress, to facilitate the
edtablishment of village natura resource management committees, for the payment of

bonuses and grants for the encouragement of forests, and to prescribe mechanisms for sharing
costs and benefits with regard to forest produce confiscated from customary land forests.
Section 33 requires that the Minister approve any rule passed by the VNRMCs.

One of the mogt dramatic changes to be found in the Forestry Act is Section 34 which
provides that “any person who or community which protects a treeor forest, whether
planted or naturaly growing in any land that person or community is entitled to use shall
acquire and retain owner ship of thetree and forest with the right to sustainable harvest and
disposa of the produce.” Conveyance of ownership is a powerful inducement for
community-based management.

Forest plantation agreements are authorized in the Act between the Director and communities
or NGOs who want to plant trees on any type of land, public, private or customary. These
agreements may convey theright to harvest the plantation and to receive assistance from the

Department.

Part VIII (Utilization of Forest Produce in Forest Reserves and Customary Land) lays down
fundamentally important rules for the licensing of the sustainable use of forestland and the
extraction of forest produce. Asarule, licenses are required for taking produce from any
lands, and cultivating crops, living on, prospecting or performing other acts on forest reserves
and protected forest areas (Section 46). These broad restrictions are at least offset by a
waiver for domestic use of produce from customary lands other than village forest
areas. Section 50 providesthat use of forest produce in village forest areas be in accord with
village forest agreements. Excess wood is to be disposed of for the benefit of the entire
VNRMC.

Provisons reaing to the formation of the Forest Devel opment and Management Fund are
found in Part IX of the Forestry Act. Funds are authorised to support for community
awareness and enabling participation in Section 59. Fines and penalties resulting from
convictions for offences on cusomary land are to inure to the benefit of the village
management authority.

The Forestry Act condtitutes a significant shift from total government control to community
partnership. Thistransfer isawork in progress, but there is sufficient authority to be found in



severd provisons to enable sncere implementation efforts to devolve responghility for
gewardship to communities. The Act callsfor co-management on forest reserves and
community-based management on cusomary lands. It relinquishes government ownership of
trees and forest produce and correspondingly transfers dominion to communities and
individuasthat protect and conserve resources. Key provisons involve communitiesin al
aspects of forest management - planning, policing, harvesting, revenue sharing, regulating,
and enforcing. Community powers are grester on customary lands, but for the first time,
rights to sustainable use of forest reserves are established.

There is ample authority within the Forestry Act to support virtualy any community-based
foredry initiative. Nevertheless some vestiges of government dominance and control may be
found inthe Act. Although the Act clearly endorses community involvement, thereisa
persistent theme that the government will issue the rules, gpprovas, plans and licenses that
will govern dl community-based management. Insstence on government oversight and
control may dampen initiative, enthusiasm and participation. Examples include:

= Section 3 (b) wherein the act’s purposes it promotes community involvement, but does
not explicitly champion community control and tenure,

=  Sections5 and 30 - the Director is declared responsible for the establishment of rulesin
village forest areas as opposed to an approach where the village management authority would
be responsible with advice provided by the Director.

= Section 16 - Membership on the Forest Management Board does not include community
members explicitly (it cals for members of the public).

= Section 33 makes mandatory the gpprova of any rules developed by village natura
resources management committees.

= Section 46 requires licenses for the removal of forest produce from forest reserves,
customary land (emphasis added), public land and protected areas. A waiver is
subsequently provided for forest produce for domestic use for customary lands not covered
by village forest agreements. The net effect is at best confusing and likely exceeds
enforcement resources. A more effective gpproach would be to rely on communitiesto
establish their own forest produce rules and to enforce them. This can till be accomplished
under the Act through village forest agreements, rules made by VNRMCs, and the police and
enforcement authorities granted communities.

= Section 50 (3) provides for the dispensation of excess wood revenues to the benefit of the
community. While the sentiment is laudable, this should be a matter solely at the judgement
of the TA and the Village NRMC, if real management responsibility is conveyed.

Another comment on the Forestry Act isthat it is complicated. Asaresult, ambiguities exist
with regard to key actors, their management rights and responsibilities, and the mechanisms
used to impart ewardship. The relationship between traditiona authorities, village
management authorities, and village naturd resources management committees with regard
to management of village forest areas, undlocated customary lands, and public landsis, at
best, confusing.

The interrelationship between forest management plans, village forest agreements,
Depatment and Village rules, and licensing requirements will certainly require skilled legd



andyss. Fuller devolution of respongbilities for cusomary lands to communities would
greetly amplify this Stuation. For example, the Act provides that offences for violation of

the Act are to be prosecuted by the Public Prosecutor in High Court. Some offences are likely
better adjudicated before the traditiona authorities using customary law, as chiefs and
headmen have a much higher degree of credibility.

As mentioned, the Forestry Act has sufficiently broad provisons that gaps can likely be filled
through rules and by laws. Onekey deficit in thisvein isthe explicit ability of the Director to
designate that parts of licenang feesfor use of forest products and produce might go to
village management authorities. Section 49 dlows the Director to waive fees or parts of fees
for agpecified period. Section 31 (1) (b) provides for the digposition of revenue from the use
of forest management areas. This might be congtrued to enable fee sharing which isa critical
revenue source for communities undertaking to manage and police village forest aress.

Community Forest Management in Practice: Case Studies of in the Mwanza District
and the Ndirande M ountain Rehabilitation Association

There are numerous examples of forestry and agroforestry community management projects
in Maawi. Typicdly they grow out of a partnership between a community, an NGO, a donor,
and, ether implicitly or explicitly, the government. Two are highlighted here to give some
sense of evolving relationships and important interdependencies between government and
communities.

The Mwanza Sustainable Management of Indigenous Forests project is alarge community-
based forestry project undertaken by the Wildlife Society of Maawi, the German Agency for
Technica Cooperation, and five villages in Mwanza Didrict in the Southern Region of
Mdawi: Manyenje, Chikwekwe, Kam’ mwamba, George and Gobede. The project built
community awareness of deforestation problems through mestings, dramas, dances, and
songs. Assistance was provided to set up VNRMCs and the committees (authorities codified
in the new Forestry Act) have provided support for rulemaking and enforcement activities.
With the support of the Wildlife Society, villages have organised themsdalves to harvest
indigenous fruits from the baobab (Adansonia digitata) and tamarind (Tamarindus indica)
trees. They are producing two indigenous fruit juices year round a afacility saffed by
rotating villagersin Kam’mwamba. The juiceis sold a grocery storesin Blantyre and they
are looking to expand operations to other villages.

To ensure the availability of fruitsfor their product, the VNRM Cs have developed bylaws
prohibiting the bresking of branches to harvest fruits, a practice that threatened fruit trees.
Another rule was adopted to ensure that some fruits were left as seed stock for new trees. The
villages police againg intruson from outsders who seek to stedl the fruit now thet the juiceis
popular. The villages have heard about a new nationa by law that will enable VNRMCsto
enforce the charcoa ban a the locd level. Given the threet to their forests on customary

land, the communities of Mwanza Disdtrict are keen to start charcoa enforcement. COMPASS
is currently exploring extending support to the Mwanza project.

Ancther intriguing initiative is the Community Forest Management project on Ndirande
Mountain. Ndirande Mountain overlooks the city of Blantyre. The community &t its base,
Ndirande Township is home to approximately 175,000 people living in tenements and
frequently in conditions of considerable poverty. The treesin the reserve were subject to
congderable deforestation pressure due to mgor population growth. Moreover, Sgnificant
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portions of it were covered with mature Blue Gum trees (Eucal yptus sp.) of comparatively
less use to community members. The Forestry Department is in the process of turning over
1700 hectares of thisforest reserve for community-based management. They harvested much
of the wood and have given reforestation responsihility to ten village committees and
asociations involving over 1000 members with support from the Wildlife Society. Tree
nurseries are being established, and deforested, bare lands are being planted with a mixed use
of crops and trees. Land has been digtributed to individua families, and village committees
are policing their new trees and making sure that plot- holders plant an gppropriate mix of
treesand crops. They report that illega cutting is now arare occurrence.

As urban dum dwdllers, villagers are having to learn sliviculturd skills. In addition, it
remains for them to articulate longer-term plans for sustainable utilisation of the forests.
They have received help from the Wildlife Society and the Forestry Department. Asa
sgnificant manifestation of the import of the new Act, the Regiona Forester is presently
working on the agreement that will turn control of thisland over to the Ndirande
communities.

1.2 FISHERIESMANAGEMENT

Fisheries are avita resource for Malawi. Fish congtitutes between 60 and 70 per cent of
animad protein intake for Maawians (EAD, 1998). Maawi’slandscape is characterised by
its lakes, with over 20 per cent of its surface is covered in water (EAD, 1998). Lake Malawi
isthethird largest lake in Africa Lake Chilwais aso amgor source of fish landing. The
total catch from Madawi’ s rivers condtitutes the next largest contribution to an estimated 60 to
70 thousand metric tonnes of fish annudly (EAD, 1998).

Fisheries resources are under consderable stressin Maawi. The commercid fish catch
declined by over 20 per cent between 1988 and 1992 in Lake Maawi (Nyambose, 1997).
Egtimates for Lake Maombe show annua production down from amost 16,000 tonnesin
1988 to less than 4000 tonnesin 1997 (Njayaand Chimatiro, 1999). While fish catches may
be highly variable from year to year due to natura causes (as an extreme example Lake
Chilwadries up every 17 to 20 years on average), evidence suggests that population growth,
overfishing, use of improper gear, lake shore development, and catchment degradation are
putting serious pressures on Maawian fisheries. Hedth consequences may aso attend
fishery problems. The dramatic decline in the numbers of snail feeding fishes (96% from
1978 to 1994) is attributed to the increase in schistosomias's vector snails, leading in turn to
the tragic increase in bilharzia among school children. Over 80 % of schoal children living in
Chembe Village showed sgns of infection (Stauffer, et al., 1995).

The Fisheries Department within the Ministry of Natural Resources and Environmental

Affairs has jurisdiction for fisheries management within the Mdawi goverrment. It has
exercised regulatory functionsfor vessd regidration, licensing, and enforcement of fishing
prohibitions. It has aso performs policy development, research and extension functions. The
Fisheries Department operates through its Regiona and Didrict offices. Beach village
committees have represented community fishery interests.

The Fisheries Conservation and Management Act of 1997

The Fisheries Conservation and Management Act of 1997 (FCMA), dthough passed in the
same year as the Forestry Act, embodies alargely different approach to resources
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management. As characterized in the subsequently issued Nationd Fisheries and
Aquaculture Policy (Department of Fisheries, October 1999) “that orientation was mainly
focused on the needs of the fish resources themsdlves and the Department of Fisherieswas
seen as the guardian of those resources.

Virtudly al powers and responsihilities associated with protecting and using fisheries
resources are held under the purview of the Director of Fisheriesinduding:

Vess regidration

Fishing licenses

Aquaculture permits

Fishery management plans
Prohibited fishing measures
Adminigrative pendties
Enforcement

Deggnation of Fishing Didricts
Regulations

Saizure and retention of illegd fish

Section 6 designates that fisheries protection officers acting subject to the direction of the
Director of the Fisheries Department shdl enforce the Act. No members of communities or
NGOS are mentioned. The Fisheries Fund is created in Section 22. No explicit mention is
mede of use of the fund to enhance community fisheries management, training or technical
assstance. It may be applied to, “the cost of any scheme which the Minister considersto be
in theinterest of the management of fisheries’ (Section 26 (1) (¢)). Even for de minimis
adminidrative penaty imposition, the Fisheries Conservation and Management Act retains
control in the Director. Fees collected from licensesin Didtricts are to be used to benefit
people in that Didtrict, but no provison is made to give revenues to beach village committees
or other community organisations.

Two provisonsin the Act counter this command and control bias. First, Part 111, Sections 7
through 9, provides for “local community participation in conservation and management of
fisheries’. The Director is authorised to enter into fisheries management agreements with
fisheries management authorities to provide for a management plan and assstance to be
provided by the Department of Fisheries. The Minigter isto make rulesfor this participation
to include:

Conservation

Egtablishment of fisheries management authorities

Extenson sarvices

Mechanisms for sharing costs and benefits for confiscated fisheries
Procedures for local regigtrable fishing vessds and licensing of persons

Section 61 (2) (w) enables the Director to establish local fisheries committees to which the
Director, in his discretion, may “delegate some powers.” With this stroke of legd
draftsmanship awide range of community-based fisheries activities have been, and will be,
undertaken. Note that these activities will be under the guise of the delegeation of nationa
power. Neverthelessthis provison provides an opening for local licensing, enforcement,
pendty recovery, and community organisation.
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Fisheries M anagement and Aquacultur e Paolicy

The tone and substance of this new palicy, issued in October of 1999, standsin stark contrast
to the FCMA. It announces a generd objective “to enhance the qudity of life for fishing
communities by increasing harvests within safe, sustainable yields’ (Section 3, 1 3). It seeks
to incorporate the socio-cultura and socio-economic conditions prevailing in the sector by
using participatory approaches.

In the policy, the Department of Fisheries declares that it will work in close collaboration
with other stakeholders in conserving and managing fisheries resources and may enter into
agreements with. ..communities, the private sector, and NGOs (Section 4.1 Indtitutiona
Framework). The policy eucidates subsectora policiesin eight areas, extenson, research,
participatory fisheries management, fish farming, training, enforcement, riverine and
floodplains fisheries, and fish marketing. In every one of these subsectors, the policy
articulates specific measures to foster community-based management.  Highlights of major
objectives and strategies are digested below:

1. Extension - to mobilise communities to participate; to facilitate formation of beach village
committees (BVCs); to train community groups; to distribute extension messages on fisheries
and environmenta issues tied to needs assessment; to improve effectiveness of extension; to
tie research to address actua fishing community needs.

2. Resear ch - to promote demand driven, service oriented research; to identify research
programmes with the stakeholders (locd fishing communities); involve fishing communities
in data collection and research; conduct surveys to broaden knowledge about fishing
communities.

3. Participatory Fisheries M anagement Policy - identify stakeholders; promote formation
of locd fisheries management authorities, strengthen capacity; harmonise strategy with other
community committees (forest, agriculture); establish distinct boundaries for fishing areas for
locd fisheries manegement authorities (LFMA''s); provide lega agreements and procedures
for participation; € aborate together with LFMA'S appropriate fisheries management plans and
conclude agreements, support LFMASs in participating in enforcement, research, and
monitoring activities; develop and maintain capacity to monitor enforcement activities and

the effects of by-laws.

4. Training - develop and provide demand-driven courses for fisheries, and co-management
to support user communities; identify training needs for user communities with built in
procedures with extension services with fishing communities.

5. Enforcement Policy - maintain an effective fisheries ingoectorate to support loca
communities in the formulation and enforcement of regulations and by-laws, hold regular
meetings with LFMAS, encourage joint patrols, encourage LFMASto issue licenses

6. Riverineand Floodplain Fisheries Palicy - to involve riverine communities in the

sugtainable management of the riverine environment and adjacent floodplains ad wetlands,
apply the co-management gpproach practised in lakes to riparian communities,
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This policy condtitutes a solid charter for cooperative management between the Department
of Fisheriesand local fishing communities. The policy provides collaboration not imposition.
It calls for eaboration together of fisheries plans, for the encouragement of local licensng
and enforcement. In it the Department of Fisheries manifestsits intention to maintain aclose,
demand- driven rdaionship with its most important customer, the locd fishing community.

Fisheries Conservation and Management Regulations (July 1999) give substance to this
intention to co-manage fisheries resources. For example, provisons empower BVCsto
scrutinise licenses, enforce fishing regulations, close seasons, enforce conditions, seize
vessds, formulate and review regulations and undertake environmental conservetion. The
regulations establish organisationd structure for BV Cs and such key supporting documents
asamodel BV C condtitution, license, and gpplications. These regulations support regl
implementation of community-based fisheries management.

The palicy framework for fisheries management in excellent. The Fisheries Consarvetion
and Management Act should be amended to provide a stronger statutory basisfor its
innovations. Criticd activities like demarcation of the jurisdiction of village fishery
management areas and legd transfer of ownership need legd sanction to be more effective.
One notable gap is the failure to establish explicit roles and respongibilities for traditiona
authoritiesin demarcating fishing areas and adjudicating disputes and violations. It would be
vauable to establish clear jurisdiction and effective monitoring of TAsto ensure performance
and to guard againgt corruption. Other criticd prerequisites for furtherance of this policy
include more resources for the Fishery Department, and more capacity building at the
community leve.

Case Study of Community-based Fishery M anagement- L ake Chilwa

Malawi has enjoyed a sevenyear history of success in developing participatory fisheries
management extending across Lake Maombe, Lake Chilwa, Lake Chiuta and the Upper
ShireRiver. Lake Chilwais afascinating case both because of its unique physica
characterigtics, as wdl as the extent of its beach village regulatory interests.

Lake Chilwais aclosed lake, recaiving waters from tributary rivers but with no outlet. Itis
shallow, averaging approximately 2.5 meters in depth, with depths up to 6 meters. Itisa
grassy body with extensive wetlands and floating mats of grasses. The water isturbid and the
sediments turn anoxic due to the lack of flow through the lake. On acycle of roughly every
17 to 20 years, Lake Chilwadries up, leaving only intermittent pools in the lower reaches of
the tributary rivers. It isin these pools that small populations of fish survive: it is these that
will subsequently restock the lake. This drying has the beneficia effect of restoring oxygen to
sediments. However, the fish population is largely wiped out and it takes afew years for the
numbers to rebound. 1n 1995, Lake Chilwadried up again.

Locd fishermen had noted that after the last episode of drying, fishermen had been too
vigorous as the fishery was re-established. Hence, they organised, with donor assistance, to
form 31 BVCsto regulate fishing in Lake Chilwa. Committee regulation has included access
to use beaches, the type of fishing gear used, and the actua closing of the fishery for seine
nets from December to March, a prohibition not found on surrounding lakes. The BVCs
enforce dl these prohibitions and collect fines from violators. Disputes are adjudicated and
fines sat by the traditional authorities. At one point, the BV Cs attempted to ban fishermen
living on the floating grass idands who might go out for 2 to 3 days a atime and escape
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ingpection and supervision. The ban proved ineffective dthough some of the idands were
burned to prevent habitation.

The BVCsat Lake Chilwaremain vigilant and engaged. They are looking to procure a boat
with amotor to extend their enforcement reach. The BV Cs are organised into a Lake Chilwa
Association that coordinates activities of the BV Cs. It has recently proposed to collect afee
from each of the BV Csto support its operation. They are aware that the breeding grounds for
severd key lake pecies are the pools in the riverine tributaries. They intend to assst inthe
enforcement of welr redtrictions a the mouths of these rivers so that they can further protect
lake fish-stocks.

1.3 WILDLIFE MANAGEMENT

Maawi has arich biodiversty, with numerous birds, fish, and mammas. It is esimated that
there are about 4,000 species of wild animasin Mdawi (EAD, 1998). Given population
densitiesthat are the highest in Southern Africafor rurd areas, Maawi must mainly turn to
its protected areas for the conservation of this biodiversity. Maawi maintains a system of
five nationa parks and four wildlife reserves totaling over amillion hectares of land or over
11 per cent of totdl land area (Nzima, 1999). While birds and fish are found in customary
land and in Maawi’ s lakes, respectively, mammals are principaly found in these protected
aress. As such, these areas isolate wildlife and do not allow the movement of animasaong
ecologicd corridors and needed habitat. Deforestation, clearing for farmland, consumption
of birds and mammals for food, and fear of wild animals have placed many species under
threat. For example, arecent survey of birds a Lake Chilwa (the Ramsar stein Mdawi),
found that 450 locd hunters kill dmaogt amillion birds annudly.

The Department of Nationd Parks and Wildlife (DNPW) operates the national parks and
protected areas under the auspices of the National Parks and Wildlife Act, passed under the
Banda Regimein May of 1992. The Act isacompilation of protections and prohibitions
intended to preserve wildlife. It makes no mention of community-based approaches for
wildlife management. Ingteed, it authorizes the creation of protected areas, and the
prohibition of any resource use on these reserves. Section 4 clearly States that “the ownership
of every wild anima and wild plant exigting in itswild habitat is vested in the President on
behdf of, and for the benefit of, the people of Maawi". Any person believing that

government or private acts may harm wildlife communities (Section 23) can request wildlife
assessments.

The Act provides extensve police powers to deter illegd acts againgt wildlife. None of these
invave the public, nor or any powers delegated to communities. Amongst the purposes for
edtablishing nationd parks and wildlife reserves are to provide facilities for public use and
enjoyment of resources therein, provided that these do not prejudice preservation and
protection objectives. (Section 27.) The Chief Parks and Wildlife Officer shdl limit accessto
parks and reserves and no person may take resources or cultivate land within these aress.
(Section 35 (b) and (c). Use of these landsis to be regulated by rulesissued by the Minigter.
Protected species are to be listed (Section 42) and licences are required for hunting (Section
46.) Again no community role is contemplated under the Act. Individuas are authorised to
kill wild animasin sdf-defence or to protect property (Sections 74 and 75). The government
retains ownership of the carcass (Section 76). Buying and selling of protected species are
prohibited (Section 85). None of the enforcement provisions mention delegation to
community enforcement agents.
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National Parks and Wildlife (Amendment) Bill, 1998

A second draft of abill to amend the Nationa Parks and Wildlife Act has been introduced.
The infamous ownership clause vesting the Presdent with every wild animd is deleted
(Section 4). The Minister is empowered to delegate duties under the Act. Interestingly, the
bill would delete membership by the Wildlife Society of Mdawi on the Wildlife Research
and Management Board, one of the few inclusons of NGOsin any of Mdawian resource
laws.

A new part of the Act isintroduced to provide for community participation in conservation
and management of wildlife (Section 22A). Among the new provisons are;

= authorisation for the Director to enter into wildlife management agreementswith a
wildlife management authority (defined as any locd community organisation or other
private organisation established for promoting loca community participation) for
management plans,

ass gance to communities from the DNPW,;

determination of the rights and duties of the wildlife management authorities \WWMAS);
authorisation for the Minister to make rules to facilitate establishment of WMAS,
encouragement of loca government provision of wildlife extension; and
revenue-sharing between the DNPW and WMASs.

Draft Wildlife Policy of M alawi, 1998

A draft Wildlife Policy has aso been written that would more deeply endorse collaboration
between government and communities in managing wildlife. Itsoverdl god calsfor “proper
conservation and management of wildlife...for sustainable utilisation and equitable access to
the resources and a sharing of the benefits...”. A stated objectiveisto “create an enabling
environment for wildlife enterprises” A guiding principle isthat “those who legitimately use
the land, are the primary custodians of wildlife and utilisation rights should accrue to them”.
Another gates that there be an equitable distribution of benefits and revenues derived from
using resources on parks and reserves amongst the Treasury, local communities and the
DNPW.

The Policy asserts that the government should create an enabling environment for local
government, the private sector and NGOs and specificaly calls for community based
management for sustainable use of wildlife resources. It sanctions close collaboration with
stakeholders and enables entering into agreements with communities. It envisons

community involvement in the enforcement of wildlife protections and in determining
acceptable utilisation activities. Communities are tasked with management of wildlife
resources on communal land and are encouraged to form Multiple Use Wildlife Aress.
Moreover, communities have arole to play in managing parks and reservesin their aress.
Participatory approaches are to be established for master planning of parks. Revenue sharing
with communitiesis to be established for every park.

Communities are to be involved in wildlife education and extenson. Collaborative
management is championed with specific measures to be taken to develop legidative and
ingtitutiona framework and guiddines. Community capacity is to be strengthened, and the
rights and responsibilities of stakeholders declared. Participatory monitoring mechanisms are
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specified to evaluate effectiveness of collaborative management. Community game farming
is to be encouraged.

Traditiond authorities are to be empowered to regulate hunting on their lands and
communities, NGOs and the private sector are to be integrated into the wildlife law
enforcement system.

If adopted, this policy condtitutes a very strong foundation for collaborative management.
This resource management reform is driven by recognition that central government has not
been able to stem wildlife degradation. It relies on the idea that, with an gppropriate stake
and leve of accountability, communities may be an effective partner in conserving and
protecting wildlife.

Key to this success, is gpproval of the policy, passage of |egidative amendments, and sSincere
and specific conveyance of tenure and use rights, and enforcement authorities. Even then,
communities may have alimited effect in rehabilitating wildlife populations. Populaion
growth, the loss of habitat, and low species dengities may not be overcome.

1.4 ENVIRONMENTAL MANAGEMENT

Environmenta management has a overarching influence on dl sectors of natural resources
management—air, water, land, fisheries, wetlands, wildlife, and forests. While not Strictly
comparable, it isvitd to this andyss to understand the guiding principles established in
Madawian environmenta policy with regard to community participetion in environmenta
management. All environmental mediain Mdawi are stressed, principdly as afunction of
population growth. Air and water pollution are increasing with loss of forest cover, more
wood burning, increased mohile source pollution, more domestic and indudtria waste
disposa, and greater fertiliser and pesticide use.

The Environmenta Affairs Department within the Ministry of Natural Resources and
Environmentad Affairs coordinates environmenta programmes, oversees the impact
assessment process, and monitors development plansin Maawi. It is overseen by the
Nationa Council for the Environment, comprised of the Principal Secretaries for al mgjor
minigtries and departmentsin Maawi. Thereisaso acabinet level committee, the Cabinet
Committee on Hedth and Environment. The EAD operates through Environmentd Digtrict
Offices (EDOs) to befilled in each of the 27 Didtricts.

The Environmental Management Act of 1996

The principa mandate for environmental management in Mdawi is the Environmentd
Management Act of 1996 (EMA). It incorporates principles from the Environmenta
Management Policy, dso promulgated in 1996. The Act combines both environmental
protection and natura resource management objectives...”to protect and manage the
environment and to conserve natural resources and to promote sustainable utilisation”
{Section 3 (1)}. To accomplish this, every person associated with resource and
environmenta protection shal promote, “public awareness and participation in the
formulation and implementation of environmenta and conservetion policies of the
Government { Section 3 (2) (d)}. Resources shall be protected, conserved and managed for
the benefit of dl { Section 4 (8)} and every person hasthe right to a clean and hedthy
environment. Any person may bring action in the High Court to stop injurious acts or filea
complaint with the Minister (Section 5).
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Ingtitutional arrangements for environmenta protection and resource conservation are quite
extensve under the EMA. Section 8 provides that the Minister shdl formulate and
implement palicies; coordinate al activities concerning protection and conservetion and...
prepare plans and strategies for protection and conservation. ..and facilitate cooperation
between the government, locd authorities, private sector and the public. The Minigter isto
prescribe environmental quality criteria and standards { Section 9 (1)} . A Director of
Environmentd Affairsis charged with administration of the Act. The Nationd Council on the
Environment is established to advise the Minister on al protection and conservation metters
and to recommend measures necessary for harmonisation of activities, plans and policies of
lead agencies and NGOs{ Section 12 (a), ()} . One NGO representative is included, but no
community membership is established. A technical committee is created to conduct scientific
sudies and investigations, and to recommend standards and guidelines.

Environmentd planning requirements are rigorous with the Digtrict Development
Committees charged, under the supervison of the Didrict Environmental Officer, with
preparing a Digrict Environmenta Action Plan (Section 19). The Act is slent on explicit
community involvement in this planning but the plan must be disseminated to the public. No
development activity may occur that is not in accord with the action plan { Section 23(2). A
Nationa plan is dso mandated to integrate protection and management with socid and
economic development (Section 22).

Principa control measures include environmenta impact assessments for types and sizes of
projects to be specified. The director may require audits of any projects for enforcement
purposes. The Minister may, with advice from the Council set standards (Section 30) and
may make use of fiscal incentives to promote protection and sustainable use (Section 31).

The Minister may also declare areas to be environmental protection areas given
representations by any person, natura beauty, historica or cultura features, scientific

features, or the interests of the local community (Section 32). The Director is empowered
to issue protection orders containing pendties, compensation payment, and remova
requirements. The Director has ingpection authority (Section 45) and significant enforcement
remedies (Sections 61 through 67).

Thereisawide range of subgtantive protections and regulations that the Minister is mandated
to establish. Theseinclude:

Biodiversty drategies, plans, and programmes;
Promotion of compatible land uses,
Prohibitions against germplasm export;

Waste management;

Wedte licensing;

Waste importation and exportation;

Peticide managemernt;

Protection of the ozone layer; and

Discharge of pollutants.

Public access to information is assured (Section 51).

The Environmental Management Act presents an interesting contrast to the resource
management statutes previoudy reviewed. Individud rights receive far more emphasis than
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does community participation. Individuals are guaranteed a clean environment, are invited to
comment on plans, to file actions to halt injurious acts in environmental protection and
resource consarvation and sustainable utilisation.

Community interests in setting aside environmentad protection areas are explicitly supported
inthe Act. Furthermore nothing prevents an individua from acting on behdf of hisor her
community. Thereis, however, no explicit deegation of licenang, permitting, inspection or
enforcement authorities as occurred in the resource management statutes. Also, no tenure or
use rights are extended to communities for the use of the environment. Communities are not
an explicit organizing unit for ubiquitous resources like water and air under the EMA dnceit
adopts a broader doctrine of public trust and management of the environmental commons.

Incluson of community interestsin Maawian environmenta policy iswarranted. Numerous
programmes such as right to know laws benefit from community awareness and community
activism. Community monitoring programs for water pollution, illegd hazardous waste
disposd, and solid waste dumping have proven very effective. Vehicle ingpection, sewage
trestment, drinking water supply, refuse management are programmes typicaly run more
efficiently a aloca leve. Community enforcement would extend limited nationa resources
to bring about deterrence for pollution and waste. 1t would be advisable that EAD look to
community management of any Environmenta Protection Aress crested. Most
fundamentally, communities have amgor contribution to make in the planning for socid and
economic development that will be carried out under EMA.

1.5 HARMONISATION OF COMMUNITY-BASED NATURAL RESOURCES
MANAGEMENT POLICY

This sectord review of natural resource management policies has reveded just how dynamic
the Mdawian policy reform processis. All enabling Satutes are recent. Even laws passed as
recently as 1992 (the Nationa Parks and Wildlife Act) may be dated for significant
amendment. Despite the pace of reform, and the diversity of issues and indtitutions involved
in natura resources management, an overview of the policy framework suggests numerous
gmilarities are to be found across sectors.

Table 1 presents an overview of such key sectora policy attributes as resource ownership,
management gpproach, and delegation of implementation authorities (e.g. licenang, and
enforcement). Management policy is evolving away from direct government control and
ownership of resources to one grounded in ownership by and for the people. Management
plans are sanctioned for community management of forests, fisheries and wildlife.
Government functions are increasingly delegated to communities in recognition thet are
closer to congtituents and the sources of problems. Thisis an impressive foundation for
serious implementation of community-based development. 1t should only be made stronger if
laws and policies under consderation are adopted. As shown, there are alot of amilarities -
and alot of differences.

In some regard Maawian reform has arrived & even more chdlenging point. The Devil isin
the details. Can policymakers, agency heads, communities, and NGOs stay the course to
work out the very specific mechanisms that will make implementation red? Or will good
intentions lose momentum and policy reformsfall to take root in actud practice? Consensus
on key issues, combined with the growing dia ogue between government, communities and
NGOs give cause for optimism.
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The foregoing analys's strongly suggests the immediate need for better coordination of
natural resources policies and practices across sectors. Standardisation of nomenclature,
consolidation of committees and consistency in the design of implementation mechanisms
will reduce cogts and augment adoption of community-based approaches. USAID’s
COMPASS project was specificaly designed to assist with the coordination of CBNRM

Table 1-Overview of Key CBNRM Palicies across Resour ce Sectors

Sector Forestry Fisheries Wildlife Environmental
Protection
Status Act passed in Act passed in Nov. Act passed in 1992; | Act passed in Aug.
May, 1997 1997; Policy passed | Amendments drafted | of 1996
-10/99 in 1998; Draft
policy, 1998
Management | = Participatory | = FCMA—Govt. = Government = Government
Type on Forest mgmt. w/ local Regulation and Planning and
Reserves; participation Police Powers Coordination
= Community = Policy—co- = Draft Policy- =  Public
Mgmt on management Collaborative Comment and
Customary Management Individual
Lands Rights
Implementing | = Department *  Department of *  Department of *  Department of
Agencies: of Forestry Fisheries National Parks Environmental
National and = Village = BeachVillage and Wildlife Affairs
L ocal Natural Committees = Wildlife = Novillage
Resource = Village M anagement counterpart
Committees Fisheries Authorities specified
= Village M anagement
M anagement Authorities
Authorities
Ownership *  Forest * FCMA-implied | = Presidentowns | = Integral part of
Reserves— Govt. ownership wildlife for natural wesalth
Govt. = Policy-shared people of the people
= Customary - resource = Draft Policy- = For the benefit
Protectors Userights of the people
Participation No Yes No (Currently) No
in Licensing Yes (Draft)
Community Forest Fisheries Wildlife No
M anagement Management Management Management
Agreements Agreements Agreements Agreements
Explicit Role Y es, but limited No Yes, hunting No
for Policy-Yes regulation
Traditional
Authorities
Participation Yes Yes Yes No
in
Enforcement
Explicit Yes Yes for confiscated No No
Revenue items Y es (Draft)
Sharing
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policy reform and to ensure grass roots participation in the reform didogue. Thisreport is
one of these support activities.

Proposal to Create a CBNRM Working Group

Maawian ingtitutions and environmenta |eaders are cognizant of the need to expand more
formal coordination activities. The Minister of Naturd Resources and Environmental
Affairs, the Department of Environmentd Affairs and the Nationd Council for the
Environment are specifically chartered to develop and coordinate policies for environmental
protection and sustainable utilization of naturd resources. The legidative mandate for
coordination of Maawian CBNRM under the EMA isasfollows:

“Nothing in this act shal be construed as divesting any lead agency of the powers, functions,
duties...imposed on it by any written law relating to the protection and management and
consarvation and sustainable utilisation of natura resources’ (Section 6).

“The Miniger shdl: formulate and implement policies for resources. ... coordinate and
monitor dl activities concerning...and prepare plans and strategies for the protection and
management of the environment and the conservation and sustainable utilisation of natura
resources'{ Section 8 (2)} .

“The Director (of Environmenta Affairs) shal be respongble to the Minister
for...implementation of such policies relating to the protection and management and
conservation and sustainable utilisation of natura resources...”{ Section 9 (b).

A National Council on the Environment is created to advise the Minigter. “The Council shdll
recommend to the Minister measures necessary for the harmonisation of activities, plans, and
policies of lead agencies and Non-Governmenta Organisations concerned with protection
and management and conservation and sustainable utilisation of natural resources’ { Section
12(c)}.

In turn, the Council is supported by the Technicad Committee on the Environment. “The
Technica Committee shal examine any scientific issue which may be referred to it by the
Minigter, the Council, the Director or any lead agency relating to the protection and
management of the environment and sustainable utilisation of natura resources...and carry
out investigations and conduct sudies into the scientific, socid and economic aspects of any
activity...” {Section 17 (a) and (b)}. Tothisend, “ the TCE may invite any person to atend
and participate in the meetings of the Committee” { Section 18 (2)}.

Coordination of CBNRM policy isthus a strategic duty for Minister, the NCE, the Director,
and the TCE. With thisin mind, the Director will soon put forward aforma proposd to the
National Council to create a CBNRM Working Group of the TCE. Its charter would be:

1. Toassesstheimpact of CBNRM
2. Todeveop adrategic plan for CBNRM
3. To develop guiddines for monitoring CBNRM

Membership is proposed to include up to 14 members with representatives of dl of the

sectord departments, CURE, the Chamber of Commerce, ARET, one traditiona |eader, one
local government representative, MEET, one representative of women's groups, and someone
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from the Centre for Sociad Research. The EAD would act as the Secretary to the Working
Group. Itis planned to meet quarterly.

Onaninforma bads, coordination is dready underway. Environmental foca points were
established in dl the minigries to facilitate interagency discusson on environmenta issues.
In addition, the Department of Fisheries has been fostering coordination discussons within
the Minigtry of Natura Resources and Environmenta Affairs, home to four resource
management departments. All of these efforts will make Maawian CBNRM policy more
cohesive and harmonious.
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CHAPTER TWO

A REVIEW OF OTHER INITIATIVESTHAT AFFECT COMMUNITY-BASED
NATURAL RESOURCES MANAGEMENT-- LAND REFORM AND
DECENTRALISATION

Two mgjor reforms are now occurring that may transform Maawian society. Land reform
may well provide new definition for land (and, implicitly, natural resources) access and
ownership. Colonid legacies are being tested and new paradigms for the ownership and
stewardship of land may ensue. Given the dependence of arurd people on their lands,
proposed changes could have enormous effects.

Smilarly, decentrdisation may bring about powerful changes in the relationships citizens
have with their government. With Banda gone, reformminded government islooking to
bring government closer to the people through the cregtion of democratically eected loca
assemblies. How these bodies relate to villages, communities and traditiond authorities may
dramaticaly affect community-based natural resources management. Maawi isin the
process of contemplating change of enormous magnitude. It will undoubtedly overshadow
community-based reforms. The reationship of these changes to community-based policy
framework is briefly discussed here to explore someinitid ramifications for CBNRM policy
reform. The hypothesisis put forward here, that both land reform and decentrdisation will
support the basic CBNRM tenets to promote clear tenure for resources and local
accountability for sustainable management.

21 LAND REFORM

Much of the foregoing discussions about natura resources management made distinctions
about management models depending on the type of lands in question, public versus
customary lands. (A third land tenure type has not been front and center, freehold land, asiit
isin private hands and largely outside of the reach of most government natural resource
laws) Thework of the Presdentid Commission of Inquiry on Land Policy Reform suggests
that these tenure principles need to be re-evauated in light of socid and economic
development priorities, and notions of equity.

The Presidential Commission was established March 18, 1996 to examine:

the history of land palicy;

land problems;

prevailing land tenure;

prevailing land inheritance systems; and
government land adminigtration.

Their principal am was to develop and recommend principles of anew land policy that
would fogter economic efficiency, environmenta sustainability, and socid equity by
reorganising exiging tenure agreements, designing dispute resolution mechanisams,
acceptable inheritance schemes and streamlined land administration—aquite a formidable
charter.

The Presdentid Commission has completed itsinquiry and has put forth its
recommendations in athree-volume report that was issued on March 31, 1999 (The
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Presdentid Commission, 1999). Their findings and recommendations are lucid and
compelling. Highlights and excerptsinclude:

Evolution of Land Policy and L aw—Colonia policy undertook to appropriate dl land
to the British sovereign through Certificates of Claim creating freehold interests and
leaving Africans only with occupation rights under “customary law” so asto provide
cheap labor for settlers. While restitution is caled for, it is not recommended for reasons
of economic and politica expediency. Instead the Commission calsfor redesign of
Maawi’sbasic land law to dlow for the orderly evolution of customary law.

Of particular relevance to CBNRM isthat the Commission notes the emergence of
severd sectord policies (forestry, environment, and irrigation) based on current notions
of tenure. They lament that Mdawi islike other countries that have put sectord
operational mandates ahead of more basic land reform. The Commission recommends
that a comprehendve nationd land use policy is developed and dl existing sectord
policies are reviewed to ensure congstency with the ultimate nationd land instrument

Land Problems—The Commission noted mgor problems with land scarcity, land
management, and land auditing. It noted that pressures on land, competition, and conflicts
over land would increase. The Commission callsfor population management, restoration
of idle leasehold and freehold land to customary status to increase land for the landless
and land deficient. The Commission recommends ingtitution of poverty dleviation
programmes, environmental awareness training, and community participation in resource
management. Given problems with land management and auditing, the Commission cals
for aggressve implementation of the Environmenta Management Act.

Current Tenure Syssems—The Commission rgects the current three tiered tenure
regime (public, customary, and private) that vests the Presdent in perpetuity for public
and customary lands. It recommends that public land be vested in the people of Maawi
and be held asa public trust. Customary land should be vested in Traditiond Authorities.
All customary land that was converted to leasehold should be restored to Traditiona
Authorities as these |eases expire to increase the stock of customary land. The
Commission recommends that freehold tenure over agricultural land should be abolished
and no new grants made. Freehold estates aready owned should be converted to 99-year
leases. With regard to urban freeholds it should only be held in leasehold. Leasehold
tenure for other public lands should not exceed 99 years and agricultural leases should be
geared to periods ensuring productivity.

Land Administration—The Commission finds existing systems to be cumbersome and
arbitrary. 1t recommends that authority to alocate land among members of communities
be restored to Traditiona Authorities and protected by statute. This law might also
govern TA leasing of community lands. It promotes recording at the village, and locd
levels.

Settlement of Land Disputes—Disputes over customary land should first go to village
tribunals with village headmen. Appeds should be to tribunals at the Traditiona
Authority level. The next level of apped would be to the Didtricts, leaving the High
Court asthe last resort.
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“The Presidentiad Commission recommends that the new land policy be fully integrated into
the country’ s overal development policy.... The primary god should be to attain broad-
based socid and economic devel opment through optimum and ecologically baanced use of
land and land- based resources’ (Presidentiad Commission, Executive Summary).

As advertised, these finding and recommendations have consderable import for CBNRM in
Malawi, mogily quite postive. At the sametime, it isanaogousto ingaling anew

foundation on an exigting house. It will be quite atrick to continue occupying this house

while congtruction is underway. The Commisson proposed atwo year period for review and
evauation of itsfindings.

The Presdentid Commisson’s recommendations paralel severd trendsin community-based
natura resources management. CBNRM undertakes to shift control from the national
government to villages and communities. With its emphasis on restoring customary lands to
traditional authorities, the Commission supports CBNRM objectives. CBNRM aso benefits
from clear tenure rights for individuas within the community. The Commisson’'s
recommendations would strengthen customary landholding as aredl tenure category and
build in accountability mechanisms for community members on TA decisions concerning
alocation and management of customary lands.

One of the most beneficid results of the Commission’s recommendationsis that it would
result in alarge increase in customary lands, those very lands under community management.
CBNRM depends on areturn to members for the stewardship they exercise over land. With
rural population dengties so high in Maawi, many commentators have questioned whether
CBNRM can redly provide sufficient benefit and incentives. The Commisson’s
recommendations, if adopted, might greeily improve this caculus.

Professondisation of land adminigration as cdled for by the Commission will aso support
regidration of individua interests within the context of customary, community ownership.
Accessto locd tribunaswill aid in speedy and fair adjudication, reflecting community
knowledge and interest. Lastly, the Commission in its recommendations is another important
voice in support of environmental protection, sustainable use and community-based
management. Their endorsement will add to CBNRM momentum.

2.2 DECENTRALISATION UNDER THE LOCAL GOVERNMENT ACT OF 1998

Maawi has operated under Regiond and Didrict Administration for quite sometime. Note
however that this Structure was Smply a decentralised gpparatus for nationa government.
With the passage of the Local Government Act and its Signing into law on December 30,
Maawi entersinto anew model for governance that emphasizes democracy, accountability,
participation and transparency. Under each of the resource laws, the principa interface for
communities was nationd government in Lilongwe and through its field Saff in the Regions
and Didricts. Now there will be new actors at the table, empowered by congtituent support
and politica aspirations, expressing gods and needs for community-based natural resources
managemern.

The Act establishes locd jurisdictions called loca government areas for which there will be
locad governance. The Act establishes 38 locd areas, comprised of 3 cities, 1 municipality, 8
townships and the 27 didtricts (Likoma ldand having been added in late 1999). Each local
areaisto be governed by aloca assembly, conssting of eected officias from wards and
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non-voting members such as traditiond authorities and sub-traditiona authorities, members
of Parliament. Locd Assemblies are to govern, making by-laws, promoting infrastructure
and economic development, keeping the peace, generating resources, etc. Loca Assemblies
areto be led by an dected Chairman and Vice Chairman (in cities and municipdlities, the
tittesare Mayor and Vice Mayor) who lead, and from the Assembly an gppointed Chief
Executive Officer who implements Assembly decisons.

Assemblies are to operate through severd committees. Two of particular relevance to
CBNRM are the Development Committee and the Hedlth and Environment Committees
{Section 14 (a) and (€)}. Assemblies are to have dl the basic government regulatory powers.
These are limited by the ability of Ministers to issue prohibition orders where they find
Assembly ordersillegd. If an Assembly perssts, the Minister may suspend the Assembly.
Disputes are to be resolved by the High Court.

Assemblies possess the power to impose surcharges, to hold public meetings to borrow, to
lend, to buy and sdll property, to pay, to make contracts, to provide information, to keep
accounts, to issue instruments, etc. There are three different schedules of powers.
Interestingly, Assemblies must report any offer of assstance from NGOs and receive
approva from the Minigter. The Minister of Finance must approve donor assstance.

Assemblies can value properties and assessrates. They may seize property in default. They
may initiate and gppear in lega proceedings. They may make by-laws for the government of
the whole or part of their local areas. Importantly, these need to be approved by the Minigter.
Assamblies may assessfinesfor violations.

A second schedule authorises additiona functions for Assemblies of consderable relevance
to communities engaged in CBNRM ectivities including:

= Environmenta services (waste disposal);

= Provision of public amenitiesincluding parks, forests, woodlands, and nature aress;
= Licendng of trades and businesses, and

= Promotion of tourism.

Assemblies have the duty to prepare plans, “for the socia, economic, and environmental
development of the area. ..in conjunction and consultation with other agencies having a
public responghbility...for development...” (Section 21). They shdl, take charge of dl
decentralized services and activities, which include among others: animal and fisheries
husbandry, digtrict planning, development planning, forests and wetlands { Section 22 (e)} .
They are ds0 to assst government to preserve the environment through the protection of
forests, wetlands, lakeshores, streams, and prevention of environmental degradation { Section
22(0)}.

Clearly, sector policies did not explicitly anticipate passage of the Local Government Act.
The creation of loca assemblies and their empowerment in the Loca Government Act
creates another set of complex and challenging questions for improving CBNRM policy
mechanisms. At aminimum the Act will gve further cause for CBNRM coordination and
policy reform.

What regulatory role will local assemblies play toward village and community activities?
Will they support community-based innovations or might they have a chilling influence as an
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additiond regulator? Ministers may pre-empt loca assembly by-lawsthat arein
contravention of sectora laws. Communities may be subject to both national and local
regulations.

What representationd role might local assemblies play as more powerful voices for
community needs? Commentators have expressed concern that village committees lack the
breadth and exposure to affect real change. Associations have proven more effectivein Lake
Chilwa, for example in representing the collective interests of beach village committees. It is
concelvable that loca assemblies might strengthen community advocacy and give more

bal ance between nationd and local interests. They could be the source of financia support,
better extension services, digpute resolution services, and improved enforcement support.
Clearly, Assemblies will be involved with village committees and associationsin

devel opment planning.

Another interesting issue isthe interplay between the recommendations of the Presdentia
Commission and the provisions of the Loca Government Act. Land reform
recommendations would tend to bolster the power and control of Traditiona Authorities
through the return of customary lands under TA control. Traditiond Authorities havea
limited role to play in Local Assemblies. They are nonvoting members (athough
presumably a TA could stand for dection.) It islikey that local assemblies will assessand
tax customary land. Communities may find themselves in the middle between respected
TA’s and modern, progressive loca governmen.

The Loca Government Act brings government closer to the people. It seeksto indtill
trangparency and to infuse democratic principles and accountability at the loca level. The
Act should strengthen loca governance. Effective loca governanceis, in turn, acritica
prerequisite for enhancement of community-based natural resources management.
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CHAPTER THREE

SUMMARY OF FINDINGS AND SUGGESTIONS FOR GUIDING PRINCIPLESTO
REINFORCE COMMUNITY-BASED NATURAL RESOURCES MANAGEMENT

This report has examined recent policy reform initiatives in natural resources management in
Maawi. It has assessed the strengths and weaknesses of |egidation and policiesin forestry,
fisheries wildlife, and environmenta management in fostering meaningful and effective
community-based natural resources management and makes some recommendations for
improvemern.

Given the plethora of reform initiatives, it has examined early government efforts to
harmonise new policies across resource sectors. The report has aso considered major
Maawian policy developmentsin the areas of land reform and decentrdisation that may
greatly influence future CBNRM policy reform. A summary of findingsis presented below:

= Naturd resources management policy reformin Maawi is dynamic. Mgor laws and
policies have been adopted in forestry and environmenta management. Important,
progressive policy drafts are pending for fisheries and wildlife management, and
amendments to the National Parks and Wildlife Act have been prepared. Prompt action
on these initiatives will bolster the CBNRM framework and provide better certainty in
rights and respongbilities.

= Community-based management is an important part of resource management strategy in
every resource sector. All policies studied recognized the need to rely on communities to
protect and sustain resources.  Characterisation of resource ownership and control has
shifted from government ownership and protection to government as trustee for the
benefit of the people. Approaches adopted in laws and policies include participatory
management, co-management, and community-based management. Reliance on
community-based enforcement is extensive in Mdawi.

= |ntegraion of gakeholdersin community management isincomplete. Roles for
Traditiona authorities and NGOs are notably absent or incomplete in most resource
policies.

» Proliferation of CBNRM committees, mechanisms and procedures demands streamlining,
consolidation, and harmonisation so that implementation is accel erated. Important
coordination activities will occur within the Ministry of Natura Resources and
Environmenta Affairs

» Recommendations for land reforms are very supportive of community-based natural
resources management. The proposed reforms would expand customary lands ad
srengthen Traditiona Authority tenure. If adopted, the reformswill draméticaly change
the character and nature of land ownership patterns and expand the opportunities and size
of potentid returns from CBNRM.

= Decentraisation under the auspices of the Loca Government Act will aso have

profound, if more uncertain, consequences for CBNRM. Regulatory and representationa
relationships between Loca Assemblies and communities will need to develop. The Act
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incorporates principles of democracy, trangparency and accountability in loca
governance. These mesh nicely with the goals of CBNRM.

In the course of this palicy andysis, certain guiding principles have emerged that may help
to strengthen CBNRM in Maawi. These principles are offered as ideds that might be ussful

to consder in the continued dia ogue between government, communities and NGO’ s that
will inform the CBNRM policy reform process:

1. Incentives are maximised if schemesfor individua ownership interests can be
incorporated in community tenure/management.

2. Entrepreneurial outcomes provide excellent motivation for CBNRM activities.
Community- private sector partnerships are consistent with CBNRM objectives.

3. Indst on cost recovery and self-help so that activities are sustaingble.
4. Careful attention must be paid to the scale of projects and activities so that benefits
justify community efforts. Look to link village activities in associations S0 that resources,

power and coordination may occur.

5. Work closdy with Traditiona Authorities. They bring indigenous knowledge and have
the trust of the people. Monitor TA involvement to ensure equity.

6. Building the capacity of dl inditutions and actors involved will leed to a more equa and
congructive didlogue. NGO’ s have acritica role to play in organisng, strengthening,
and providing services.

APPENDIX 1-LIST OF PEOPLE INTERVIEWED

Community Groups
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Mr. Chigoya (Chairman of Chis Idand Fishers Association, Lake Chilwa)
Mr. E. Kaisda (Chairman, Ndirande Mountain Rehabilitation Association)
Mr. D.E. Malikebu (independent farmer and fisheries specidist, Zomba)
Mr. L. Zuze (Secretary, Ndirande Mountain Rehabilitation Association)
Members of the Chig Idand Beach Village Committees (Lake Chilwa)
Members of the Ndirande Mountain Rehabilitation Association

Members of the Ndirande Township Briquette Production Project

Non-Governmental Organizations

Mr. F. Kachigwali (Technical Advisor, Wildlife Society of Maawi)

Mr. Robert Kafakoma (Executive Director, CURE)

Mr. Wisdom Maongo (Nkhomano Centre for Devel opment)

Mr. Daulos Mauambeta (Executive Director, Wildlife Society of Maawi)

Mr. R.B. Mwamadi (Forestry Programme Officer, Wildlife Society of Maawi, Kam'mwamba
in Mwanza East)

Government Agencies

Mr. Sloans Chimatiro (Deputy Director of Fisheries, Lilongwe)

Mr. B.A.E. Chipezaani (Regiond Forestry Officer - Southern Region, Limbe)
Mr. C. Diss (Regiond Fisheries Officer - Southern Region, Zomba)

Mr. Ralph Kabowaza (Director of Environmenta Affairs, Lilongwe)

Mr. Staubi (Deputy Director of Forestry, Lilongwe)

Environmental & Development Programmes

Mr. John Bdarin (Chief Technica Advisor, DANIDA Environment Programme in Maawi)
Mr. Carl Bruessow (Coordinator, Maawi Environmental Endowment Trust)

Mr. Roger Ganse (Principa, Development Management Associates)

Mr. Mesheck Kapila(COMPASS - Information Management Specidist)

Dr. Gacheke Simons (Consultant)

Dr. Scott Simons (Chief of Party, Rural Economics Policy Centre)

Mr. Anax Umphawi (COMPASS - Deputy Chief of Party)

Dr. Andrew Watson (COMPASS - Chief of Party)

Dr. John Wilson (Consultant)

Donors

Mr. Andreas Jensen (DANIDA - Chief Technica Advisor, Lake Chilwa Wetland and
Catchment Management Project)

Mr. Steve Machira (USAID/Mdawi - COMPASS Contracting Officer’ sTechnical
Representative)

Mr. Wayne McDonald (USAID/Mdawi - Environmenta Officer)

Mr. Kiert Toh (USAID/Mdawi - Mission Director)
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