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PREFACE

ams at achieving two important for 2001 number 3cedures Law Crimina ProstinianePal The
objectives. First, it preserves society’ sinterest in achieving security and stability by convicting
criminals and penaizing them. However, these penalties would remain inactive, regardiess of the
severity of the crime, unless the Crimina Procedure Law came into play to activate them through the
regulation of the criminal’s arrest, tria, and imposition of pendty by the court.

Second, the Crimina Procedures Law aims at achieving another noble goal, which is the protection of
the individud s rights and liberties. The rules stated in thislaw give individuds who are innocent of
committing a crime the right to defend themselves and to prove their innocence.

This dud role of the Criminad Procedures Law obligates the members of the General Prosecution to
achieve the needed bal ance between society’ s interest and the interest of the individua thorough the
implementation of itsrules. This guarantees ajust relationship between both interests.

This manual constitutes the practica side of the Criminal Procedures Law. We hope that it will serve
asaminaret, a high vantage point for General Prosecution members, and all law enforcement
officids, that will lead us forward in our difficult judicid work.

Attorney Generd

Justice/ Husain Abo Ass



INTRODUCTION

Crimind procedure may be defined as: the group of rules that regulate and organize investigation
methods from the time a crime is committed, through the trial, the impostion of the sentence, and the
post judgment motions relating to the perpetrator. ( Crimina procedure can be seen as the tool that is
used in order to activate the pena code when its provisions are violated.

Crimind procedure is strongly connected to an important and basic human right: persona liberty.
Thisright is protected by many international and regiona conventions and declarations, aswell as by
nationa congtitutions, in those nations that consider it to be a congtitutiona right. Contemporary
crimind justice policies strive to create a balance between providing justice and security on the one
hand, while protecting the individua’s liberties on the other hand.

While fulfilling their duties in curbing crime, state’ s agencies and apparatuses use methods that may
congtitute restrictions on persona liberties and freedoms. The power to use such methods are given to
the state agenciesin order for them to have the ability to detect crimes and to apprehend perpetrators
and bring them to justice.

By adhering to the provisions of the Criminal Procedures Law, law enforcement and judicial officers
will be able to achieve the necessary balance between fighting crime and protecting persond liberties
and freedoms.

This manuad does not aim to analyze crimina procedures. Primarily, its intention isto create practical
rules for the members of the General Prosecution when they implement the Criminal Procedures Law.
Following these rules will aid these individuas in preserving the integrity and justice of this law.

This manual is divided into four chapters with an index of the most used forms by the prosecution.
These chapters are organized as follows:

Chapter 1. Legal Terms and Definitions.

Chapter 2: Evidence Collection and Compiling Phase.
Chapter 3: Preliminary Investigation Phase.

Chapter 4: Trail Phase.

We hope that this manual will gain the acceptance of its intended users and will be committed to by
those who really care about such an effort. We are not seeking perfection with this, because perfection
isonly for God
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CHAPTER 1: LEGAL TERMS
1. EVIDENCE COLLECTION AND COMPILING PHASE

The actions and procedures performed by judicia officersin order to disclose crimes, pursue
perpetrators, and collect material elements that lead to the conviction of those persons responsible for
the commission of the crimes.

SEARCH AND FOLLOWUP OF LEADS

The process of gathering information and following up the chains of possible evidence produced by
those events that create alogica picture for the examination of the crimina act in question.

PRELIMINARY INVESTIGATION

The crimina action phase conducted by the investigation authority to search and examine al the
evidencerelated to the act, in order to decide if the act constitutes a crime and if judicial proceedings
should be initiated.

CRIME REPORT

The report used to notify the authorities that a crime has been committed. Usudly it is completed by
the person who witnessed the crime, but who is not a victim of the crime. It is not a complaint.

COMPLAINT

The report used by the victim to notify authorities that a crime has been committed. The victim can
delegate this act to another person .

NTERROGATION

Aninvestigation measure executed by the competent authority. The interrogator isto confirm the
accused' s identity,. notify the accused of the charges against him/her, and discuss the nature of the
charges with the accused. In addition, the interrogator must face the accused with the available
evidence in order to obtain additional evidence, such as a confession, that supports or negates the
current evidence.

QUESTIONING THE ACCUSED

A procedure executed by ajudicia officer to notifying the accused of the charges against him/her and
to record, in the minutes, the accused’ s responses to the charges, The officer does not interrogate or
face the accused with the available evidence.

CLARIFICATION



An act carried out by the court to clarify issuesthat arise during the trial. The court may direct
questions to the defendant to learn more about an issue that was reported in the investigation.

CONFRONTATION

An investigation procedure that directly presents the accused with one or more pieces of evidence
against him/her. The evidence hereis limited to the testimony of a witness or another accused person.

INSPECTION

A measure carried out either by members of the General Prosecution or judicid officersin order to
record the condition of persons and/or the locations that are related to the offence through direct
observation and inspection.

HOLDING OF A PERSON

A precautionary measure taken by a public officer against any person who made himself or herself a
suspect by acting abnormally under the circumstances. The holding of the person isto verify and clear
the suspicion surrounding this person.

ARREST WARRANTS

A temporary order wherein the General Prosecution orders the arrest of a person and alowsthe use of
force to carry out this arrest if deemed necessary. The arrest puts the accused person under the
authority of the General Prosecution in order to start alegal action againgt him/her.

DETENTION

An investigation measure where the freedom of a person is revoked for a period of time determined
by the interest in and/or the circumstances of the criminal case. This measure endbles the Genera
Prosecution to interrogate the accused and prevents the accused from tampering with evidence,
influencing the witnesses, or threatening the victim. The measure also protects the accused from
revenge directed against him/her.

RELEASE

The release of an accused person being held during the course of a crimind investigation, due to the
absence of any reason for detention or arrest. Bail is considered a guarantee to ensurethat the accused
will appear when he/she is needed and that the accused will not evade serving a sentence that may be
levied againgt hinvher.

TESTIMONY

An act where persons who are not parties to the case are alowed to reveal the information they have
regarding the crimina act in question before the investigation authority. Testimony is considered the
mogt important method of proof in the Crimina Procedures Law. It isthe usual way by which all
crimes can be proved.



SEARCH

The investigation measure carried out by the General Prosecution or by whomever it delegates such
power. This measure is usually taken in order to obtain evidence related to a crime that was
committed in a private place that is protected by the law.



CHAPTER 2: THE EVIDENCE COLLECTION AND COMPILING PHASE

2.1 THE NATURE OF THE EVIDENCE COLLECTION AND COMPILING PHASE

Rulenumber 1: Evidence collection procedures are not considered a part of the investigation
procedure, and are not related to criminal case procedures. They are merely a precautionary
preliminary measure, taken to disclose the crime and to prepare for the investigation phase. This
measure does not aim to collect evidence related to the intention of the defendant or to connect the
crime to him/her.

Rulenumber 2: Asageneral rule, the evidence calection and compiling procedures do not include
any measures for constraining persona freedom because they do not include, by their nature, any
arrest or limitation on individual freedoms. Only when the suspect has been observed committing the
crimind act, can such procedures be extended to include the arrest of the suspect and searching the
Ccrime scene.

Rule number (3): The evidence collection phase has a very important role in the crimina case. This
importance stems from:

a) Aiding inthe crimina prosecution of the case through the collection of information that will
enable the Genera Prosecution to determineif it is appropriate or not to file charges.

b) Confronting crimes and limiting the effects of crimes when they happen.
c) Enabling the invedtigator to give the criminal act the appropriate legal description.

d) Initiating the crimina case, when possible, before the appropriate court in some simple
offences, without the need to go through the preliminary investigation phase.

€) Providing areal opportunity to protect personal freedoms and liberties from false complaints.

Rule number (4): The prosecution authority receives alarge number of complaints, some of which
arefalse. It does not have the enough time to verify thevalidity of each. It generally does not have the
capacity or resources to investigate by itself.

Rule number (5): In order to give the investigation authority the time to execute its other important
judicid duties, an apparatus was created to assist the investigation authority in its work of collecting
evidence and preparing materias for initiating the investigation.



2.2: JUDICIAL OFFICERS AND THEIR DUTIES:

Rule number (6): Members of the General Prosecution shall assume the duties of the judicia
investigation and shall supervise the work of judicia officersin their areas of jurisdiction.

Rule number (7): The Attorney General has overall supervisory powers over the judicia officers,
and they are under his’her control while carrying out their officia duties. The Attorney Generd has
theright to ask the competent authorities to take the appropriate disciplinary actions against any
judicia officer who does not fulfill his’her duties; this does not preclude the existence of any crimina

responsibility.
Rule number (8): There are two types of judicial officers. They are asfollows:

a) Judicial officers who have private (limited) powers. These officers have power only to
investigate certain crimes defined (and limited) by the nature of their work. Examples:
agricultural inspectors who work at the Ministry of Agriculture, or technica officias at the
Ministry of Industry.

b) Judicia officers who have general power. According to article (21) of the Criminal
Procedures Law. Judicia officers who have genera powers are:

The Police Chief, his deputies, his assistants, and the districts' police chiefs.
Police officers and non-co (non-commissioned?) officers
Captains of seaand air ships.

Rule number (9): Judicid officers have important duties and powers in the crimina case preparation
phase as their work starts just after the criminal act is committed. Their work has a very important
impact on the judiciary because it is the basis for the preliminary and find investigations.

Rule number (10): Asagenera rule, judicid officers have no power to initiate the investigation.
Their work is limited to receiving complaints and information about crimes and collecting the
materials related to the criminal act through inspection. They do have the right to further the
investigation through questioning suspects, victims, and witnesses. They also have the power to use
experts without swearing them in. After completing their work, judicia officers complete a written
report and send it to the General Prosecution for action.

Rule number (11): Asan exception to the general rule, judicia officers are allowed to engage in
some investigation procedures if there are conditions that support the accusations against the suspect,
there is strong evidence againgt him or her, and there is no fear that there would be a migudgment by
the judicid officer that could jeopardize the case (?) The only act of evidence collection that is kept
solely in the hands of the General Prosecution is the interrogation of a person accused of committing a
felony.



Rule number (12): There are no time limitations that limit judicia officersin carrying out their
duties. Therefore, they can conduct their duties after official work hours, or during holidays and
vacations, and such action would have full legal effect.

Rule number (13): Asagenerd rule, judicia officers powers are limited to their area of jurisdiction.
That does not mean that they lose al their legal powersif they are not in their area of jurisdiction. In
such cases, they are at least considered public officials and can execute the powers that are granted to
public officids, such as stopping anyone against whom there is strong evidence that he/she has
committed a crime.

Rule number (14): Thefirst duty of the judicia officer isto receive crime reports and stated/averred
wrongs and possible actionable events. Such reports are usudly submitted to judicia officers who
then register and/or file official complaints/charges based on these criminal acts. The reports and
averred wrongs must be written and signed by the person reporting the crime.

Rule number (15): When the judicial officer receivesa crime report or averred wrong he/she should
conduct the needed inspections to verify the information and then send the crime report or averred
wrong to the Genera Prosecution to take suitable legal action.

Rule number (16): When reaching the scene of the crime, the judicia officer must search for any
fingerprints that might have been left behind by the offender to enable them to be preserved by a
fingerprint expert.

Rule number (17): The tools used by the offender usually leave their marks at the crime scene. Such
marks could lead to the offender by hinting at his profession and how skillful he/she was in usng
them.

Rule number (18): Thejudicid officer has the right to video tape and/or photograph the crime scene.
Such a procedure is very important technique in modern crime scene investigation, particularly as
there are some crimes that cannot be described fully inwriting, such as arson crimes. The importance
of photographing or videotaping the crime scene laysin capturing an image of the scene, to give the
investigator area sense of the crime scene at the moment of its discovery.

Rule number (19): Thejudicia officer has the right to use informants in order to conduct
investigations the officer cannot conduct in person. These informants may be ordinary people or state
officids. The informants must not initiate any unlawful act. This alows the courts to rely on their
information while weighing the evidence against the accused.

Rule number (20): Thejudicid officer has the right to place the accused in aline-up, for
identification by the victim or the witness. in instances where there is no prior relation or

acquai ntance between the accused and the witness or victim. This may be done by lining up seven or
eight people who have similarities with the accused in body structure, age, and height. None of these
individuas should be living in the same area as the witness, the victim, or the accused. Neither the
defendant nor the witness is allowed to see any of these people before the line up. The accused has the
right to stand in the place he/she wishes in the line. If there is more than one victim or witness, they
should observe the line separately from each other. If the accused is identified by the witness or the
victim as the perpetrator of the crime, this identification is considered as evidence againgt the accused
and the court has the power to weigh it.



Rule number (21): Thejudicia officer has the right to seek the help of experts who have knowledge
and expertise in the issue in question. For example: if the issue is medica the officer could seek the
help of aphysician; if it isaforgery an expert in handwriting could be used, etc.

Rule number (22): When the accused is detained, the judicia officer has to hear and record in
writing what the detainee has to say about the accusations against hinvher. If there is no reason to
release the detainee, the judicia officer has to refer him/her to the competent prosecutor in no more
than 24 hours.

Rule number (23): Thejudicial officer has the right to question the witnesses about the crime
without requiring them to take an oath. Each crime has its own nature and circumstances. Thus, no
universal, preprepared set of questions can be used. The questions should be relevant and useful to the
investigation of the crime; therefore, the judicia officer should not ask irrelevant questions that have
nothing to do with the investigation.

Rule number (24): The correctness of the initia investigation depends, to a large extent, on the
guestions directed to the witness. The more the questions are focused and to the point, the easer it isto
reach the truth. It is not proper to start asking the witness about the details of the crime. Rather, the
witness should be l€eft to gve the information he/she has at the beginning of the investigation. This
should be done without interruption, unless it is clear that what the witness is saying isirrelevant to

the investigation, at which point, the judicia officer should begin asking the witness questions, and
discuss what has been said with him/her to clear up any ambiguity or conflict with other testimony.

Rule number (25): To the best extent possible, the judicia officer should ask the witness about these
conditions of the crime: time, location, perpetrator, method , and motive

Rule number (26): It is not preferable that the witness observe the complainant while giving his’her
testimony, and the same is true regarding the complainant observing the witness' s testimony.

Rule number: (27): All actions taken by the judicia officer must be documented in either a clear
handwritten report, using ink pens, or in a typewritten report.

Rule number (28): A carbon copy of the report should be kept, for future review, especially before
trial testimony. The pages of the report must be given consecutive numbers. The report must also
show the full date and exact time it was written, using both the Arabic numerals and Heigara systems;
the later isimportant in identifying the state of the moon when the crime was committed.

Rule number (29): The general rule is that the written report should be a true reflection of the actions
and procedures taken. For this reason, it should be written while the interrogation is occurring.
Sometimes the investigator doesn’t hear the testimony correctly and when he/she starts writing it
down in the report later, remembers it incorrectly.

Rule number (30): The person being questioned has to sign every page of the written report either by
writing higher name, or by using his’her thumbprint. If the person refuses to sign or is unable to do

0, the judicid officer has to document this in the report with the reasons given by the person for not
signing the report.

Arrest Without a Warrant:
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Rule number (31): Thejudicia officer has the power to arrest any person who is present at the scene
if there is sufficient evidence to indict himvher, even without a warrant, in the following
circumstances:

a) If the person was caught while committing the criminal act, and the act constitutes a felony or
amisdemeanor punishable by imprisonment for more than six months.

b) If the person opposed the judicial officer while the judicia officer was executing his’her
officia duties, or if the person fled or tried to flee from the place where he/she was detained
lawfully.

c) If the person committed a crime, or was accused of committing a crime, in the presence of the
judicid officer, and the person refused to give hisher name or address, or he/she does not
have a known and permanent place of residence in Palestine.

Rule number (32): Thejudicial officer does not have the power to arrest a person, even if he/she was
caught while committing the crime, if it is a crime that requires a complaint to initiate crimina
investigation procedures. |f the competent person who has the right to complain does so to the
competent officer at the time however, the judicial officer does have the power to arrest the person.

Rule number (33): Being caught while committing a crime is a precondition for the arrest of the
suspect in certain cases. In these cases, the arrest is unlawful, and null and void, if the crimind act is
not committed before the arrest.

Rule number (34): The period of time between being caught while committing the crime and the
actua arrest of the offender isirrelevant. However, the court has to demonstrate the reasons that made
it believe that the offender was caught while committing the crime, in every case, even if the arrest
came after the passage of a substantia period of time. If the court does not do this, its ruling is subject
to reversal by the court of cassation.

Rule number (35): Before the court can vdidly claim that the person was caught while committing
the crime, the following conditions must be present:

a) Theingtances of being caught while committing the crime are:

The perpetrator is caught while the crime is being committed or within a short period
of time after the crime was committed..

If the victim pursued the perpetrator of the crime, or the perpetrator was pursued by
the public, and then was captured

If the accused was found, a short time after the crime was committed, having on him
tools, weapons, papers, or any thing else that indicates that he/she is the perpetrator of
the crime.

b) Typeof Crime

If the crime constitutes a felony, then the judicial officer has the right to arrest the accused
caught while committing the crime, without being authorized to do so by the competent
authority, and regardless of the sentence provided for the crime. The reason for this is based
on the seriousness of the crime, the fact that the person was caught while committing the
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crime, and the need for speedy action so evidence does not vanish due to delay in making the
arrest.

If the crime congtitutes a misdemeanor, and is punishable by imprisonment for more
than six months, then the judicial officer has the right to arrest the person without a
warrant. .

c) The existence of evidence that can be the basis for indictment:

There must be evidence and clues that congtitute the basis for indicting the person. The
evidence and clues must exist in order to initiate any action that could harm the person’s
liberty and freedom. If this evidence does not exist, then the action to arrest, search, or
detain the person is considered to be void and null.

Rule number (36): The fact that a person is on the street late at night, and gives contradictory
information about his’her name and profession, does not mean that he/she is caught in suspicious
circumstances. The judicia officer cannot arrest or search such a person.

Rule number (37): The weighing of evidence that vaidifies the arrest of a person is an objective
matter and differs according to the circumstances of each case. In generd, the weighing of evidenceis
left to the discretion of the judicia officer who has to make the decision to arrest a person on a
reasonable basis. The judicia officer cannot arrest a person solely on the basis of a complaint or on

the basis of suspicion alone, because such an action would be considered null and void. Thejudicia
officia’s discretionary power fals under the supervisory power of the investigation authority and the
competent court.

Rule number (38): Thejudicia officer has the power, when at the scene of a crime, to prevent the
people at the location from leaving the scene, until the report is written. The judicia officer hasthe
power to bring in for questioning any individuals who might provide information that could explain
what happened at the crime scene.

Rule number (39): With due attention to the rules regarding reconciliation, the competent judicial
officers have to refer their reports, and any items seized while investigating infractions, to the
competent court. Thereafter, the court can proceed with the case without a prosecutor.

Rule number (40): Anybody who has knowledge that a crime has been committed must report the
crime to the Genera Prosecution. unless the law requires a complaint or a crime report by the victim
be submitted to begin the legd action.

Rule number (41): Any dtate officia or person providing general services to the public is obliged to
report any crime committed, unless the initiation of legal action requires a complaint or a crime report
by the victim to be submitted first.

Reconciliation:

Rule number (42): The competent judicia officer has the power, in infractions and misdemeanors
punishable by fines only, to offer the parties reconciliation.
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Rule number (43): Members of the General Prosecution have the power to offer reconciliation to the
accused only in misdemeanors punishable by fine. This must be documented in the written report.

Rule number (44): Anaccused who accepts reconciliation has to pay an amount of money equal to
one fourth of the maximum amount of the fine, or the minimum amount of the fing, if thereisa

minimum amount, within 15 days from the day after his/her acceptance.

Rule number (45): The crimind caseis dismissed when the reconciliation money is paid. This does
not affect any civil lawsuit.

13



2.3 ACTIONS TAKEN BY THE GENERAL PROSECUTION AFTER COMPILING THE EVIDENCE

Rule number (46): The prosecutor has to review al the evidence and lead collection reports that are
sent to the General Prosecution from the Police Crimina Investigation Department after the latter has
registered (?) these reportsin the specia register. The review is conducted to make sure that all
procedures required by the law have been observed and that the reports have al the e ements required
to initiate legal action. If there is any deficiency in the reports, the prosecutor has to order the police to
remedy such deficiency.

Rule number (47): The report written by the judicia officer, as aresult of referring the papersto the
Genera Prosecution, is considered as an evidence collection report, as long as the judicia officer was
not seconded by the General Prosecution to conduct a specified act relating to the report or more of
the investigation procedures.

Rule number (48): If the prosecutor decided, in an infraction or a misdemeanor, that the criminal
caseisready and digible to go to trid based on the evidence collection report, he/she has to prepare
the indictment list and order the accused to appear directly before the competent conciliation court for
tria

Rule number (49): If the prosecutor finds that there is any reason that obliges him/her to stop the
legal action and inactivate the case, the prosecutor has to write a memo expressing his point of view
and refer it to the Attorney General. The Attorney General then requires that the senior prosecutor
then review thisand submit a memo regarding the matter to the Attorney Generd, or one of his/her
deputies, to take the action deemed appropriate.
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CHAPTER THREE: PRELIMINARY INVESTIGATION PHASE:

3.1 GENERAL DIRECTIONS TO THE GENERAL PROSECUTION INVESTIGATOR:

Rule number (50): The General Prosecution investigator has to redlize that hefheisin a continua
struggle with the perpetrator of the crime: the investigator is seeking the truth and the perpetrator is
working hard to thwart justice and hide the facts. Investigation is not only questions asked and
answers written down; it isan art and a science. It is aso a struggle between truth and fiction.
Improper investigation might lead to the escape of atrue crimina or the conviction of an innocent
person.

Rule number (51): The General Prosecution investigator has to be patient, determined, alert, decent,
sdlf-confidant, and have the ability to draw information out, overcome obstacles, and assess results.

Rule number (52): The Genera Prosecution investigator has to believe that he/she is a messenger
representing a great message. The more he/she believes in the message, the more he/she will be
motivated to work hard and to pursue the common interest over his’her own.

Rule number (53): The Genera Prosecution investigator has to insulate him/her self from any effects
on his emotions or persond beliefs that that might arise from the crime. He/she should investigate the
crime without any pre-existing convictions or pogtion regarding it.

Rule number (54): When beginning an investigation, the Genera Prosecution investigator has to
have control over him/her self and not be angered or provoked. The investigator should be patient in
drawing conclusions regarding any evidence and the weight of such evidence.

Rule number (55): The Genera Prosecution investigator has to start the investigation with out any
preconvictions regarding the incident, and he/she is not alowed to hear anything about it outside the
investigation sessions. The investigator should not be affected by what the mediais publishing
regarding the incident in question.

Rule number (56): When gtarting the investigation about an event, the investigator may notice that
the people who are being interrogated, whether the victim, accused or the other witnesses, are acting
in an abnorma manner. This abnorma manner may be their complete silence, or nervousness, or [oss
of sdf-control. This may put additional pressure on the investigator. However, he/she has to control
him/her sdlf, and act normally redlizing that the actions he sees may, in fact, be normal human
conduct in such circumstances.

Rule number (57): Even if the investigation takes along time and much effort to be completed, the
investigator must not put atime limit on his’her work. He/she should pursue this work quietly aslong
as he/she is seeking the truth. This does not mean he/she should not stop the investigation if, for
example, it takes an undue length of time. It smply means the investigator, aone, has the right to
decide when to stop the investigation.

Rule number (58): The Genera Prosecution investigator should conclude the investigation
procedures in the shortest time possible and act in atimely manner regarding any of its procedures.
There are many procedures that have to be initiated and completed within a certain time or they will
be rendered useless to the investigation.
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Rule number (59): The investigator should not hesitate in taking any step he/she deems necessary
and should be determined and focused in hisher decisions. For example, if an accused has been
arrested, the investigator must determine whether to release or detain him/her.

Rule number (60): The investigation procedures should be carried out within the needed time frame
and be completed altogether or in continuous sessions, without any prejudice to the rights of the
people involved.

Rule number (61): Speedy action by the investigator should not in anyway affect the rights of others
or harm the principles of justice. Acting in a speedy manner does not contradict the need to act dowly
where the circumstances cal for it.

Rule number (62): The General Prosecution investigator should focus his attention in an equal
manner to al the people and incidents involved in the investigation.

Rule number (63): The Genera Prosecution investigator should not omit anything of any smal merit
out of his’her thorough inspection. Everything has its impact on the outcome of the investigation
regardless of how unimportant or trivial it might appear.

Rule number (64): The General Prosecution investigator should be a person who has high
concentration and observation skills, so he/she can focus higher attention on dl the details and
persons involved, and be able to completely observe and comprehend the crime scene when

inspecting it.

Rule number (65): The Genera Prosecution investigator should have a strong memory and good
reasoning skills, so he/she can connect events and make relevant inferences between different
incidents and acts, in order to reach the truth.

Rule number (66): The General Prosecution investigator should keep al the events of the
investigation confidentia to guarantee that the investigation is taking its natural course, and to protect
the rights and interests of the people involved.

Rule number (67): The proceedings and results of the investigation are considered to be secrets that
should be protected by the investigator. Nothing of the investigation should be leaked to any of the
mediain order to prevent any harm that might be caused to the investigation.

Rule number (68): The information received by the investigator in the course of his official work
should be kept to him/her self. If the investigator shares information, for the benefit of the
investigation with his’her colleagues to seek their help and advice, he/she should keep the identity of
the people involved anonymous.

Rule number ( 9): The General Prasecution investigator has not only to be knowledgesble in the law
he practices, but also in those other fields that are needed in his’her work. This will enable the
investigator to be aware of everything that is relevant to investigating the crime.

Rule number (70): The investigator should be able to master English or French so he/she can post
his’her lega knowledge and be able to contact international legal entities.

16



Rule number (71): The Genera Prosecution investigators should realize the importance and
sengtivity of their work and that people scrutinize their conduct. Therefore, they should set an
example for their employees to ook up to.

Rule number (72): The Genera Prosecution investigators should avoid conduct that could appear to
be suspicious and should appreciate human fedlings and treat people in a good manner. They should
be mord in their persond life.

Rule number (73): The Generd Prosecution investigators should be very balanced when dealing with
adversaries and should not discriminate regardless of the socia status of the people.

3.2 RULES GOVERNING THE INTERROGATION:
I nitiating the I nterrogation:

Rule number (74): The prosecutor should conduct the interrogation of the accused in al felonies, and
in misdemeanors where the prosecutor deems it appropriate that he/she conducts the interrogation by
him/her sdif.

Rule number (75): The interrogation must be done during the first twenty-four hours, starting from
the time the accused was referred to the prosecutor with the power to order the accused into detention
or release.

Rule number (76): There is no particular format for conducting the interrogation. Thus, it isleft to
the prosecution member who is conducting it. The prosecutor should adhere to the principles of
honesty while interrogating the accused without limiting the prosecutor’ s freedom to use any suitable
and legal methods to reach the truth.

Rule number (77): The success of the prosecutor in tying the accused to the crime, and having the
latter confess, depends on how the prosecutor acts and conducts his’her work.

Rule number (78): The prosecution member should prepare his’her interrogation of the accused in
advance by writing down the main structure of the interrogation. The interrogation should depend on
the logical progression of events and should cover al points in the case file. The prosecutor must not
direct his’her questions to the accused without any planning.

Rule number ( 9): The prosecution member must understand fully the events of the crime and the
information provided by the witnesses and the accused. This would enable the prosecutor to identify
the main points he/she wants to clarify by interrogating the accused. The prosecutor must also
understand fully the technical and expert reports relating to the crime, such as the forensic reports.
The prosecutor must point out the important points in the technical and expert reportsin order to
competently face the accused withthem.

Rule number (80): The prosecution member should understand the different aspects of the accused’ s
personadity and be aware of hig’her criminal history, if it exists, because such information helpsin
managing the interrogation.

Rule number (81): The prosecution member cannot prepare in advance al the questions he/she wants
to ask the accused because there are many valuable questions that will only emerge from the
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accused s answers. The prosecution member is not permitted to direct the accused s answers in order
to set him/her up.

Rule number (82): The prosecution member should take precautionary measures to guarantee that
the interrogation will go smoothly and safely. For example,: searching the accused to make sure that
he/she is not concealing any weapons that might threaten the lives of the prosecution member and any
assistants attending the interrogation. Searching the accused might aso provide evidence that could
link the accused with the crime in question.

Rule number (83): The prosecution member has to inspect the suspect’s body before starting the
interrogation and has to record any visible marks aswell as the reasons for such marks.

Rule number (84): The prosecution member must make sure, in cases where there are multiple
suspects, that the suspects are held separately and that they cannot communicate with each other. This
is to prevent them from fasifying and/or coordinating their testimonies, and to prevent them from
affecting the witnesses.

Rule number (85): The prosecution member must not start the interrogation immediately upon
meeting the accused. Instead he/she should start talking to the accused about topics that are irrelevant
to the charges. The prosecution member should not be hogtile to the accused while interrogating
him/her and should not use intimidating terms that will lead the accused into an antagonistic position.

Rule number (86): The prosecution member should not use any insulting terminology.

Rule number (87): The interrogator cannot use emotional or physical force to extract a confession,
nor can he/she use tricks and lies to reach the truth. because such actions affect the free will of the
accused. Instead, the accused should be treated with dignity and not be insulted.

Rule number (88): The prosecution member must enable the accused to defend him/her self and also
enable him/her to produce the evidence that proves his’her innocence If the accused gives the name of
hig’her lawyer, the lawyer should be called in to attend the interrogation, and should be enabled to
observe any reports related to the investigation.

Rule number ( 9): The prosecution member should only alow persons permitted by law, due to their
officia status, to attend the interrogation. Confessions should not take place in the presence of other
people. Thus, the prosecution member must make sure that none of the police officials are present
while interrogating the accused, because such presence might affect his/her free will.

Rule number (90): If the evidence available to the interrogator is very weak and the innocence of the
accused is more likely than his’her guilt, then the interrogator should ask the appropriate questions to
clarify the Situation.

Rule number (91): If the accused confesses to the crime during the interrogation, the confession
should not be deemed as enough evidence, and cause the prosecutor to terminate the search for more
evidence. Prosecution members should continue their search for evidence that supports any confession
because confessions are only single pieces of evidence that can be proved wrong, as with any other
evidence.

18



Directing Questions:

Rule number ( 2): The questions asked by the prosecution member should come in a coherent and
consecutive order. He/she should start asking questions about the preparation phase of the crime,
through the execution phase, and then the aftermath. This does not mean making the accused aware of
the line of interrogation so he/she will find it easy to recall his’her previous answers.

Rule number (93): The prosecution member should create an environment in which the accused
answers the questions fredly, even if he/she islying and trying to hide the truth with his’her answers.
This does not mean the accused should be alowed to talk about irrelevant issues. If the accused does
this, then the prosecution member should stop him/her and ask him/her to go back to answering the
questions asked.

Rule number (94): The prosecution member should start by asking questions of a genera nature
related to the incident, and then should discuss with the accused his’her answers to clarify any
ambiguity and inconsistency. After this, the prosecution member should ask questions that are related
directly to the charges against the accused. This should be followed by the red interrogation, which
should produce detailed and full information regarding each incident in away the accused would find
hard to retract, particularly when it comes with evidence, or the evidence comes with a confession that
supportsiit.

Rule number (95): The prosecution member should be aware that a large number of unproductive
questions means a waste of time and effort, and diverts the interrogation from itsmain god. This
Stuation may aso make the interrogation an easy target for the defense.

Rule number (96): The prosecution member should form higher questions in unambiguous, easily
understood language so that the accused can understand and answer them. It is desirable that the
prosecution member use opertended questions that require detailed answers and avoid, whereitis
possible, the use of closed questions that can be answered by yes or no. It is not a condition that al the
questions must be related to the incident directly; thus, the interrogator can ask a question that is not
connected to the incident every now and then in order to ease the stress of the accused.

Rule number (97): The questions should be smple and short and asked in an easily understood
form. Long and sophisticated questions might lead to confusion and give the accused enough time to
think and escape from giving true answers. The questions should not be so short that they don't
represent what the interrogator means by them Questions asked can be direct or indirect questions.

Rule number (98): The different accents and diaects in the Arabic language might give different
meanings, thus, each answer should be documented in the way it was said.

Rule number ( 9): Questions and answers must be documented, in writing, in the interrogation
report without any omissions or editing, under the direct supervision of the prosecution member.

Rule number (100): The questions should be asked verbally, and the same is true regarding the
answers. . Theinterrogator cannot direct his’her questions to the accused in a written form, nor can
the accused can give his’her answersin writing, because this would contradict the nature and goa of
the interrogation.

Rule number (101): The prosecution member must dictate the questions and the answers of the
accused by him/her self to the reporter. Thus, the reporter cannot write down the questions and
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answers by him/hersdlf. The reporter must write down the answers, reading back what has been
written, so the accused can object to it immediately if he/she wishesto do so.

Rule number (102): When the accused starts to answer, he/she has no right to review any documents
or notes, because the answer should be based on his’her memory. |If the answers need certain details
or contain sophisticated information such as numbers or statistics, then the interrogator has the power
to alow the accused to use relevant documents. The prosecutor can also remind the accused of some
incidents from the case file and read them to the accused.. All thisis under the discretionary power of
the prosecution member.

Rule number (103): If the accused is a deaf person, then the prosecution member can write down the
guestions and the charges. The accused must answer the questions verbally. If the accused is a mute
person, then he can answer the questions in writing.

Rule number (104): The interrogation must be conducted using the Arabic language, unless the
accused indicates he cannot understand Arabic. In that case, see Rule (106) in line with reference to
the territoriality of the criminal procedures.

Rule number (105): If the accused only speaks aforeign language, imperfectly understands Arabic,
or speaks with an accent that can not be understood, then the law provides for the interrogator to seek
the assistance of a professional trandator who can be trusted to help the accused understand the
questions and charges directed to him/her, and to clarify his’her answers.

Rule number (106): The trandator must be sworn in before he she starts his’her job. His/her
knowledge of the foreign and Arabic languages should be checked and verified. These procedures
should be documented in the interrogation report before the interrogation starts. The prosecution
member directs his’her questions to the trandator, who trandates them for the accused and then
trand ates the answersback to the prosecution member, who then dictates them to the interrogation
reporter.

Theinterrogation report

Rule number (107): Theinterrogation should be documented in writing to have its intended legal
effects. Clearly, the prosecution member cannot rely on his’her memory regarding the interrogation
of the accused. The interrogation report is an official document that has its own legal entity and effect.

Rule number (108): The prosecution member’s testimony before the court that he/she has
interrogated the accused cannot substitute for the interrogation’ s written report, if the report is absent.
If it is proved to the court that a report was written however, thenitisirrelevant if it has been lost and
the prosecutor cannot give any reasons for itsloss. It is ill admissble. However, the court has the
discretion to draw any conclusions regarding the interrogation in such an instance.

Rule number (1 9): The genera rule states that there should be a reporter with the prosecution
member during the interrogation that documents al the procedures and actions taken. When visiting
the crime scene, the prosecution member should also be accompanied by a prosecution reporter.

Rule number (110): In cases where there was no reporter, for any reason, or in cases where the
prosecution member reached the crime scene before the reporter, the prosecution member can begin
the investigation, provided that a state official works as a reporter. Usualy the state official can seek
the help of judicial officer in such atask, after swearing that he/she will fulfill hisher job with
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honesty and integrity. This procedure should be documented in the investigation report. If the
prosecution reporter becomes available, he/she should take over and continue the job.

Rule number (111): The reason behind requesting the presence of the reporter is to keep the
prosecution member focused on his investigative work, especially when he/she is conducting an
investigation. When conducting other investigative work that does not need a written report, such as
issuing arrest warrants, there is no need for the prosecution reporter to be present.

Rule number (1 2): To the best extent possible, the answers of the accused must be documented as
he/she said them, word by word, even if the accused used some unacceptable terms, like profanity,
with a clarification of their meaning.

Rule number (1 3): Theinterrogation report must be written in clear handwriting and must not
contain any scratch-outs. The pages of the report must be given sequential numbers. Scratch-outsin
the report could harm the value of the report and raise suspicions about its integrity.

Rule of law (114): The prosecution reporter must write down the questions directed to the accused,
without any omissions or additions, under the direct supervision of the prosecution member. This will
have a favorable affect on the accused, knowing that what is being written is only what has been said.

Rule number (115): The report should be clean and neat, and written in the Arabic language. If the
report is written in alanguage other than Arabic, then it is consdered to be null and void.

Rule number (116): It isalowable to use a typewriter or a computer to produce the report and it is
alowable to use forms that have preprinted information on them.

Rule number (117): Before starting to interrogate the accused, the prosecution member hasto
caution the accused, and give him/her a choice, by saying to him/her: “Y ou are not forced to answer
to these dlegations unless you want to do so. Every thing you say will be documented in writing and
could be used against you as an evidence before the court”.

Rule number (118): When the accused provides any defense, or evidence for his benefit, the
prosecution member must make sure that it has been documented in the report and he/she must write
down the names of any witnesses the accused mentions and summon them as soon as possible. The
defense witnesses should dl be heard, as soon as possible. Remember: even though the accused isin
custody, it does not mean he will not attempt to communicate with these potential witnesses and affect
their testimony.

Rule number (1 9): For the interrogation report to be alega document and have legal effect, it has
to contain all the information and data needed, such as the guarantees the law provides for the
accused,.It must dso include full details about the accused, such as higher name, address, occupation,
nationdity, and religion. In addition, the prosecution member should check the accused s body and
clothes and note down any unusual marks. The prosecution member can get the assistant of a
physician to check the body of the accused. After noting down al this information the prosecution
member hasto tell the accused about the charges against him/her in full details and start interrogating
him/her.

Rule number (120): It is not enough to mention the day, month, and year on the report but the
prosecution member should also mention the time the interrogation started. Thisinformation is

21



important and vital because it shows if the interrogation came after or before any other investigation
actions that may have taken place on the same day.

Rule number (121): The signing of the interrogation report is a very substantial procedure. It is the
only proof that the report was produced by, an in-law, competent person. No other evidence from
outside the report can substitute for a signature to prove that the report was completed by a competent
authority.

Rule number (122): The lack of a signature cannot be substituted for by titling the report with the
name of the competent prosecution member or by later testifying the report was produced by him/her
without a signature. The signing o the report givesit its legal power as an official document. The
signatures of the reporter and the accused also have to be next to the signature of the prosecution
member on each page of the report.

Rule number (123): The accused should sign the report, stipulating that he/she has read it and is
sgning it under his’her own free will, without any duress or coercion. If the accused does not know
how to sign, he/she has to stamp his/her thumbprint on the report. In cases where the accused can not
stamp hig’her thumbprint, then the reason for this must be indicated in the report. If there was a need
to use atrandator, then this should be indicated in the report, and the report should show that the
trandator was made aware of hisher responsibility and the extent of such responsibility, and he/she
should also sign the report.

Rule number (124): The signature of the accused’ s attorney on the report is not required and it is
enough to mention in the report that he/she attended the interrogation.

Rule number (125): All signatures have to be made in handwriting. Signatures should not be made
by using stamps, or by any other method, unlessit isimpossible to use handwriting. If thisis the case,
it should be noted in the report.

Methods of noting down the questions and the answers to them:

Rule number (126): There are three ways to note down the questions and the answers. Firs,
considered to be the best method, ask the accused the question and listen to his’her answer and then
note down both the question and the answer. Second, ask the question, note it down, then listen to the
answer, and note it down. Third, ask dl the questions and listen to al the answers and note al of it
down after the interrogation is finished.

Time of interrogation:

Rule number (127): The genera rule isto conduct the interrogation immediately after learning of the
accused sidentity . This best serves the interests of both the prosecution and the defense.

Rule number (128): The prosecution members should move to investigate felonies and serious
misdemeanors immediately after they come to their attention. As time passes between the crime and
the arrest, the accused gains more opportunity to control him/herself, make and prepare excuses and
dibis, and coordinate stories with higher partners, if there are any.

The accused could also be frightened by what he/she did, which makes it easer for him/her to talk and
confess to the truth, especidly if the accused did not find enough time to prepare his’her defense.
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Furthermore, early interrogation helps the innocent suspect to present his’her dibi in an early stage of
the investigation so the allegations against him/her do not last for along period of time. This
minimizes any damage that might harm his’her reputation and freedom.

Rule number (1 9): The genera rule states that interrogation isnot limited to a certain period of
time. This means that the investigation authority could conduct it at any stage of the investigation.
Interrogation might be the first action taken, thusinitiating the legal action; or, it could be done after
hearing the witnesses, inspecting the crime scene, or conducting the search. It could be the last
investigative action.

Rule number (130): In some instances it could be harmful to the investigation to revea certain
documents to the accused that are not yet completed. In such a case, the issues related to the
documents should be kept confidentid, temporarily, until dl due procedures related to these issues
are taken. Thisisimportant because the law obligates the prosecution to alow the accused s attorney
to review all the case files before the prosecution -member interrogates the accused.

Rule number (131): The interrogation should not be prolonged until the accused is exhausted. Such
an interrogation, and the results that come out it, have no legal effect,, and are considered to be void
and null. It does not conform with the neutrality of the prosecution member and the integrity that
he/she should have.

Rule number (132): If the prosecution member cannot finish the interrogation in one session, or if
he/she deems it necessary to resume it after a period of time, he/she has the right to adjourn the
session, especidly if he/she has to do so because of the work. The prosecution member has to observe
the formalities only in the first session and does not have to repeat them in subsequent sessions.

Rule number (133): During the investigation, the prosecution member has the right to interrogate the
accused more than once in order to confront him with any new evidence and discuss it with him/her.
The prosecution member can, when interrogating the accused, ask him/her about issues that have been
discussed in prior interrogation sessions. The legidature gave the prosecution member the right to
interrogate the accused whenever the prosecution member deems such an action necessary, provided
that the interrogation is not prolonged.

Rule number (134): An accused person who is arrested while committing the crime can be
interrogated at the crime scene. This may lead to the accused confessing to the crime and giving up
the names of his/her partner(s) and assisting in hig’her indictment.

Rule number (135): The prosecution member is forbidden from going to the place of residence of the
accused or the witness, regardless of their socid status or officia position, unless the accused or
witnessissick or has adequate excuses that prevent him/her from coming to the prosecution
department.

Rule number (136): The prosecution member has to choose an adequate place to conduct the
investigation. Thisisleft to hisher own discretion, for the benefit of the invetigation.

Rule number (137): An adequate office that has a door that can be closed should be provided for
conducting the interrogation. This is to achieve three gods: first, to avoid interruption of the
investigation by anyone; second, to prevent the accused from fleeing; and, third, to preserve privacy
in the interrogation. The interrogation room should contain the minimum of required furniture and it
should be free of anything that might catch attention, such as pictures, decorations or statues.
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Rule number (1 8): The interrogation room should be free of anything that might remind the
accused that heis at police or public authority custody. The room should not contain any telephone,
because of the interruption it might cause during the investigation, unlessit is necessary to have it
there. It isimportant to shut off al the cdll phones in the room.

Rule number (1 9): The furniture in the room should be located in away that does not prevent full
observation of the accused.

Treatment of the accused:

Rule number (140): The accused has the right to say whatever he/she wants to say away from any
elements that might affect his’her will, whether these eements are material or emotional ones.
Annulment of the interrogation would be the result if the accused were subjected to any pressure that
affects his’her free will, whether administrated by the investigative authority or any other party.

Rule number (141): The accused must be treated in a way that preserves his dignity and he/she
should not be harmed emotionally or physicaly in any way or method in order to extract a confession
from him/her. Such acts, or the threat to use such acts, will cause the annulment of any evidence that
arises from these acts. It a'so makes whoever commits or orders such acts subject to criminal, civil,
and/or disciplinary liability.

Rule number (1 2): The accused should be regarded as innocent until proven guilty by afina
judicia verdict. The accused is not obligated to provide any evidence regarding his’her innocence
because the burden of proof is on the prosecution authority.

Rule number (143): The accused has the right to remain silent and his’her silence should not be
interpreted as evidence of his’/her guilt.

Rule number (144): The prosecution member should make the accused fully aware of the charges
and the evidence against him/her and the sources of such evidence, unless reveding the sources would
harm the investigation. The accused must sign that he/she was made aware of the charges against
him/her. If he/she refuses to do so, the prosecution member must document the accused’ s refusal in
the interrogation report and note down the reasons for the refusal.

Rule number (145): The accused should be notified of the charges against him/her at the first
interrogation session. If the accused is being interrogated for the second time, there is no need to
notify him/her with the charges.

Rule number (146) Thereis no need to notify the accused of the legal nature and description of the
charges against him/her in detail because it might be impossible to identify the exact lega nature of
the charges at this point of the investigation. In addition, there is the possibility that the legal nature
and description of the charges may change if new circumstances or evidence emerge.

Rule number (147): The accused should be notified of the charges in unambiguous, smple, and easy
to understand language.
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Rule number (148): If new evidence emerges that changes the charges against the accused, the
prosecution member is obligated to conduct a preliminary interrogation and convey to the accused the
new charges.

Rule number (1 9): When the accused is attending the investigation for the first time, the
prosecution member must verify the accused’ s identity, name, address and profession. The
prosecution member must interrogate the accused regarding the accusations against him/her. The
prosecution member must also notify the accused that he/she has the right to seek the help of an
atorney and that everything he/she might say could be presented as evidence against him/her during
trid.

Rule number (150): The accused has the right to delay the interrogation for a period of twenty-four
hoursto secure the attendance of hig’her lawyer. If the lawyer does not attend, or if the accused has
waived such aright, then the interrogation can start immediately.

Rule number (151): The prosecutor can interrogate the accused without the attendance of higher
lawyer in cases of emergency, if the accused was caught while committing the crimina act, or if
there is afounded fear that evidence might be lost. The reasons for proceeding without the accused' s
lawyer in attendance should be documented in the interrogation report. The accused s lawyer has the
right to review his/her client's interrogation report.

Rule number (1 2): If the accused has no attorney to represent him/her or does not want one, then
the prosecution member can start the interrogation process immediately. If the accused has more than
one attorney, then the presence of one of them is enough to start the interrogation.

Rule number (153): The law does not require a specific formdity to be followed in notifying the
accused's attorney. The natification can be made with an official form or can be made verbaly by the
prosecution member, or by one of the general authority officials.

Rule number (154): The prosecution member is obligated to wait for the attorney to come and attend
the interrogation for a reasonable period of time. If the attorney does not come, the prosecution
member has the right to begin interrogating the accused.

Rule number (155): The prosecution member is not obligated to delay the investigation to the time
and date suggested by the accused s attorney if the prosecution member thinks that such adelay could
harm the investigation.

Rule number (156): Allowing the attorney to attend the interrogation is mandatory even if it was
decided to keep the investigation secret. The accused and his/her attorney are considered as one
person (entity) and no distinguishing factor can be made between them, for any reason.

Rule number (157): If the genera prosecution comes to the conclusion that it should take any secret
procedures without the knowledge of the accused, then it is not obligated to notify his/her attorney.

Rule number (158): The attorney cannot answer on behalf of the accused or tell him/her whento talk
and when to keep silent. The attorney does have the right to request the prosecution member to ask
certain questions. The attorney aso has the right to make comments and object to the prosecution's
questions, and have this documented in the interrogation report. The attorney has aso the right to
request the summoning of witnesses and the calling of experts.
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Rule number (1 9): The attorney has the right to observe the integrity of what the reporter is noting
down in the report in order to make sure that it is the same as what is being said. The attorney has to
refrain from affecting the interrogation by directing questions that might bring the accused s attention
to certain points that could benefit his’her status in the interrogation. The attorney should not

interrupt the prosecution member while he/she is talking and should wait for him/her finish before
asking to be allowed to present his’her comments. The accused s attorney should not be alowed to
make alegd presentation during the interrogation as this can only be done in the courtroom.

Rule number (160): During the interrogation, the attorney cannot talk without the permission of the
prosecution member. |If the latter does not give him/her permission then this should be noted in the
interrogation report.

Rule number (161): The attorney has the right to review the investigation procedures before the
interrogation of the accused. Such aright is a basic defense right that is guaranteed by the basic law of
Palestine and the human rights conventions and laws, because if the defense was not able to review
the case file, then the accused would be helpless in proving his/her innocence.

Rule number (1 2): The attorney has the right to submit to the prosecutor a memo that contains
his’her views and notes regarding the case the prosecutor is investigating.

Rule number (163): The accused, the victim, and the plaintiff in a civil case arising out of the same
events dl have the right to request, at their own expense, copies of the investigation documents and
reports.

Rule number (164): The prosecution member is obligated to alow the attorney to review the whole
case file including any procedures that were taken without the presence of the accused. The attorney
should be dlowed to photocopy and reproduce the existing documents. Not giving the attorney free
and full access to the case file means that the General Prosecution has more privileges than the
attorney in the case, and thisis not allowed.

Rule number (165): The casefile includes al the documents related to the case: the investigation
reports, evidence, and every thing that has to do with the procedures and actions taken regardless of
who took them, and whether they are secret or not. It is not relevant if the accused or his/her attorney
knew about such procedures and actions or if it was taken in their presence or not. It is mandatory that
the accused’ s attorney be able to review the full casefile.

Rule number (166): The investigator cannot exclude any paper or document from the case file and
the file must contain al the papers and documents it had before the start of the interrogation process.
The prosecution member cannot claim that the document/s withheld are not of importance or
irrdlevant, thereisafear it is going to be log, or that the documents contain secrets.

Rule number (167): If, after permitting the attorney to review the case file, more invedtigation is
conducted or the prosecution member receives certain documents related to the case, such as an
expert’ sreport, the prosecution member is obligated to make such documents available to the
attorney before starting any ather interrogation. If the prosecution member does not do so, he/she
cannot refer to such documents in the interrogation or ask any questions regarding them unless the
accused’ s attorney waives his/her right to review them.
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Rule number (168): Permitting the accused’ s attorney to review the case file is to permit him/her
personally to do so and he/she has the right to waive such right unless the accused objects to such
waiver.

Rule number (169): The prosecution member has to mention and note down in the investigation
report that the case file was made available to the attorney. This notation is evidence that the formal
procedures required by the law have been fulfilled.

Rule number (170): The prosecution member has the duty to assist and help the accused’ s attorney
in defending his/her clients; thus, he/she should answer their requests within what the law permits,
provided that such assistance will not hinder the investigation.

Rule number (171): Not every promise made by the prosecution member to the accused nullifiesthe
interrogation. Such nullifications take place only when the promises cannot be resisted by the
“ordinary” man or woman, impelling him/her to make a confession.. An example of such a promiseis
promising the defendant to make him/her awitnessin the case instead of being a defendant, promising
him/her not to disclose hisher crimina history, or promises regarding the defendant’ s family.

Rule number (172): Any confession obtained by an illegal promise made by the prosecution member
ispresumed null and void even if it isatrue confession. The court must investigate the relation
between the promises and the confession obtained to decide if it is going to admit the confession as
evidence.

Rule number (173): Threatening the accused is one of the most important forms of emotiona abuse
and it congtitutes a pressure on the person's will in order to make him/her do a certain act.. Threatscan
take many forms such as threatening to commit evil acts againgt the accused or the accused s family,
arresting a member the higher family, jailing the accused in odd places, or threatening the accused
with depriving himvher of higher basic needs as an inmate.

Rule number (174): The investigator is not alowed to swear in the accused or the interrogation is
considered as null and void, because this congtitutes an infringement on the accused’ s right of
defense. It dso puts him/her in avery critical Stuation by incriminating him/herself or by lying under
oath.

Rule number (175): The prosecution member is prohibited from using any form of violence to
conceal his’/her incompetence in handling the investigation and/or putting in the necessary efforts to
obtain incriminating evidence.

Rule number (176): If the prosecution member tries to exhaust the accused by interrogating him/her
for very long time and directing many lengthy questions in order to force him/her to confess or give
testimony which conflicts with his/her interest, such an act and the results arising from it are
considered be null and void. This act does not comply with judicid integrity and contradicts the
impartiality of the prosecution.

Rule number (177): Putting the accused to deep hypnoticaly and interrogating him/her is considered
aform of coercion because it enables the interrogator to control the accused s will, even if thiswas
done with the accused consent, and because the accused might think that refusing such a procedure
would be interpreted as an evidence of his’lher guilt.
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Rule number (178): The prosecution member is forbidden from using medical products on the
accused. If used, the evidence obtained is inadmissble. Such a method constitutes emotiona and
materia coercion because it infringes on the accused s right to defend him/hersalf and his/her right to
keep silent. It isvery clear that confessions must not be coerced and must be the product of free will.
Although the accused has the right to say what he/she wishes, he /she cannot agree to surrender
his’her free will.

Rule number (1 9): If the accused claims before the General Prosecution that the caseisnot vdid,
for any reason, or claims that the General Prosecution has no jurisdiction over this case, then the issue
must be referred to the Attorney General or one of his’/her deputies for aruling. This ruling can be
appealed before the first instance court.

Rule number (180): The prosecutor can order by him/herself the performance of all the needed
physical and emotional medical tests on the accused if he/she deems such a procedure as necessary.

1.1 RULES GOVERNING THE SEARCH OF PERSONS AND PROPERTY

Rule number (181): A search is an evidence collection procedure used in the course of investigating
afelony or amisdemeanor that has already occurred. This means that judicia officers cannot use the
search procedure in order to discover crimes.

Rule number (182): The genera rule states that the General Prosecution is the body that has the
search power. It istrue that the law gives the judicial officers the power to search the accused if
he/she was arrested while committing the crime, but such an act is not considered as a part of the
investigation procedure. Rather it is evidence collection procedure.

Rule number (183): The Genera Prosecution has the right to use the search power it has at any stage
of the preliminary investigation and it can redo any searches it has aready done whenever it deemsit
necessary.

Rule number (184): The investigation authority is bared from conducting any searchesiif it has
referred the case file to the court or ordered the case to be dismissed.

Rule number (185): Considering the accused as a party in the crimina case gives him/her alegal
status, which provides him/her with many rights, such as the right of defense. Thus, the accused
should not be considered as the target of the search procedures but rather a party to such procedures.
Searches cannot be conducted before a complaint or arequest is submitted or apermit is given
according to the law.

Rule number (186): Houses may be searched based on the consent of the house resident and such
consent provides lega basis for the search . The consent in such a case must include the consent to
seize any materiads that might help the investigation, or the consent will not be regarded as vdid.

Rule number (187): Searches conducted based on consent are considered to be an evidence
collection procedure, not an investigation procedure; thus, any search is not considered to be
mandatory.

Rule number (188): Searches conducted based only on suspicion, without permission, are based on
the mental status of the law enforcement official; therefore, they must be limited to serious cases; for
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example, when a customs' official reasonably suspects a person while the officia is performing
his/her duties. In this case, the official has the right to search the person without getting the
permission of the General Prosecution.

Rule number (1 9): Thejudicid officer has the power to strip any person he/she arrests to find any
weapons he/she might have. In such instances, the judicial officer has to submit these weapons to the
competent authority with jurisdiction over the arrested person.

Article number (190): The prison warden has the power to search inmates before booking them, or
thereafter, as a precautionary measure to prevent the inmates from harming other inmates or fleeing
from the prison.

Rule number (191): Administrative searches are excluded from being permitted or authorized by the
Genera Prosecution. Officials without judicia officer status can do this kind of search. An example

of an administrative search is when a medical emergency personnel searches a person in order to
identify him/her.

Rule number (192): Public places are open places where people are allowed to enter and stay. Public
places are divided into three categories. Thefirst category ispublic places that are public by their
nature. These are the places that are considered public and open aways. These are locations where a
person can enter at any time, such as public parks, forests, etc. Judicia officers can enter these places,
and searching such placesis considered to be an evidence collection procedure to determine if acrime
is committed or not. The second category is public places defined by the way they are used. Theseare
the places that have specific areas that that the public access at specific times, such as theaters and
restaurants. Judicia officers have the right to enter such places based on two reasons:. First, they are
part of the public space; and second, the officers have the duty to implement the rules and regulations
governing such places. : The third category is public places by coincidence. These kinds of places are
private places, but the gathering of a number of people in them, by coincidence, made them a public
place; for example, stores and private hospitals. The judicia authority can enter such places on the
basis that hefhe is an ordinary person.

Rule number (193): Public places are considered to be public not on the basis of the names given to
them but on the basis of their true nature. If it is clear to the judicial officer that a certain placeisa
public place, he/he has the right to enter it and observe what is going on there, regardless of the status
given by its owners or managers.

Rule number (194): Public places have the same status as private residences during the times the
public cannot enter them. The right to enter such placesis limited to the areas and parts the public is
allowed to enter and cannot be extended to other parts such as offices and residences.

The importance of search:

Rule number (195): The importance of searching persons and places comes from the following
reasons:

a) To provethat acrime had been committed.
b) To prove the time and place of the crime.

c) Toidentify the crimetooals. It is a common knowledge that the perpetrator of a crime usudly
rushes to hide the crime tools and any other evidence that might link him/her to the crime; for
example, hiding the stolen property at his’her home.
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d) To identify the motive behind the crime. Searches may reveal the hatred that the perpetrator
has againgt the victim i.e. finding documents or papers that show the desire of the perpetrator
for revenge against the victim.

€) To strengthen the evidence of guilt or innocence.

Rule number (196): Houses and places of residence are protected from unauthorized searches
regardless of the legal status the resident has over the house; for example, if the person owns, is
leasing the house, or even isresiding at the house illegdly.

Rule number (197): The protection of the place of residence is not limited to houses built by bricks.
The house could be a tent, a shack, a cabin or a boat, and it could movable or fixed.

Rule number (198): The place of residence could be assigned to one occupant or more. The number
of residents does not affect the unity of the residence, unless they live separately, in which case each
one would have hisher own residence; for example, renting aroom at afamily house).

Rule number ( 9): Private places include the place where the person practices hisher commercial,
industria, scientific, or palitical activity, such as law firms, doctor’ s clinics, stores, and workshops.
These places have the same protection the place of residence has. The definition of the place of
residence for the purpose of search is very wide. The search rules aim at protecting the secrets and
privacy of individuals therefore any place the person chooses to practice hishher privacy, away from
the eyes of the public, is protected by these rules.

Rule number (200): The utilities and attachments to the place of residence are not required to be
directly attached to the main residence or building to be protected. It is enough to be designated for
the benefit and service of the place.

The search of the means of transportation:

Rule number (201): There are three categories of transportation. The first category is public means
of transportation such as busses and trains: these are governed by the same rules governing the search
of public places. The second category is private means of transportation: these have two forms of
protection, depending on location, If the vehicle is parked at a house, then it is considered as a part of
the house and benefits from the protection the house has. If the vehicle is parked away from the
house, then it benefits from the personal protection its owner or user has and it is treated the same way
higher luggage or clothes are treated. The third category is taxis and other forms of this kind of
transportation that are in the possession of the owner and the commuters at the same time. If the
owner or one of the commuters is caught while committing a criminal act, then the appropriate legal
authority is alowed to search the accused and the taxi at the same time. This meansit is treated the
same as the person and not the place of residence.

Rule number (2 2): The legidature might grant some places or persons some kind of immunity that
protects them from being searched. For example, diplomats and diplomatic missions and their places
of residence. Such protection stems from the rules of international law that guarantee the
independence of those individuals. Some places need certain kinds of permission to be searched, such
as the places of residence of parliament members who have parliamentary immunity, or the places of
residence of members of the judiciary who have judicia immunity. Such immunity isnot absolute

and can be waived in order to conduct a search. In cases where the criminal act was observedin
action, a search can be conducted without the need of authorization of any kind. This latter case does
not apply to diplomatic Situations.
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Rule number (203): If any location has lost its privacy status, such as being opened up for the public,
then it can not be considered as a private place or residence, and is be subject to the rules regulating
the search of public places.

Rule number (204): A search cannot be conducted before the commission of afelony or a
misdemeanor crime, regardless of its seriousness or nature. A search warrant cannot be issued if the
crimeis aninfraction.

Rule number (205): A search cannot be used as a means to spot a crime before it occurs. The crime,
by itsdlf, is not sufficient to conduct the search, Charges must be first pressed against a person that
he/she committed the crime or acquired materials related to the crime, or the purpose of the search
must be to acquire materials that benefit disclosure of the truth.

Rule number (206): The Genera Prosecution is the only party that has the power to issue search
warrants. Therefore the person who authorizes the search must be empowered to conduct the
procedure he/she is authorizing.

Rule number (207): If the competent person is not empowered to conduct the search because he/she
isout of his’her geographicd jurisdiction, or the case itself does not fall within the jurisdiction of
his’her powers, then the competent person cannot authorize a judicia officer to conduct the search.

Rule number (208): The law requires that search permission be clear, limited as to the people and
placesto be searched, and be issued by a competent authority that has geographical jurisdiction over
the matter. The law also requires that the permission should be written by the competent person and
signed by him/her.

Rule number (2 9): The person authorized to conduct the search must have a subject matter and a
geographical competency to conduct the search. It is not enough that the authorization comes from a
competent authority, but also it has to be issued to a competent, legaly empowered person., Ordinary
individuals or general authority personnel cannot be authorized to conduct the search because they
don't have such a power by law. This does not prevent the authorized and competent judicial officer
from seeking the help of higher assistants even if they don't have the status of ajudicia officer, as
long as the work is done under hig’her direct supervision.

Rule number (210): The person who is authorized to conduct the search cannot, under any
circumstances, delegate such a power to any other person. If the authorization was given to more than
one judicid officer then anyone of them can do the job.

Rule number (211): The authorization to conduct the search must be done by naming the judicial
officer/s by name. It is not enough to mention the official title in the authorization.

Rule number (212): The authorization to conduct the search is not conditioned on the acceptance of
the person authorized, because judicid officias are obliged to execute the orders of the investigation
authority. A judicia officer has no right to refuse the execution of the search authorization or any
other procedures he/she is authorized to do. In cases where a judicia officer might be embarrassed to
conduct the search because of a relationship between him/her and the accused, he/she can ask to be
relieved of such a duty.
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Rule number (213): Verba authorization to conduct the search is considered to be null and void and
this cannot be remedied by issuing the written authorization after the search is done. Thejudicia
officer isnot required to carry the original copy of the written authorization with him/her when
conducting the search as such a requirement might hinder the investigation process which requires
speedy actions. A clear copy of the authorization is considered enough to conduct the search.

The Search Warrant:

Rule number (214): The search warrant has to be produced in two origina copies one of which has
to be handed to the accused, if he/she is present, or to one of his’her family members, anyone who is
in possession of the place to be searched, anyone who works for the accused, or the guard of the
place. If none of the persons mentioned is present then the search can proceed without handing the
copy of the search warrant to anyone.

Rule number (215): The search warrant has to be signed by the person who issued it because the
signature is the only evidence that can prove it was issued by the competent authority. The signature
cannot be proved by evidence outside the warrant itself.

Rule number (216): The search authorization must contain the name, post, and signature of the
person who issued it, and the name and post of the authorized judicia officer who is being authorized
to conduct the search. It must also contain the name of the owner of the house to be searched, and the
address and the charges against the accused. In addition, the authorization should contain the period of
its vdidity.

Rule number (217): The search warrant must contain the date of its issuance so it can be used to
determine if the search was done before or after the warrant was issued. The date of issuanceisa
basic element of the search warrant because after the search is done, many legal results might occur,
such as interrupting the statute of limitations.

Rule number (218): The search warrant must also contain the time it was issued. Thisis avery
important detail becauseit will indicate if the search was conducted after or before other investigation
procedures that took place on the same day.

Rule number (2 9): If the search warrant issued by the General Prosecution was issued without
containing any details to identify the person to be searched and/or his/her residence address, and it
was so ambiguous that it could be applicable to any person, the search warrant cannot be considered
as a serious warrant and any actions that were taken based on such awarrant are considered null and
void.

Rule number (220): If the search warrant wasissued by the competent authority and contained all the
lega elements required by the law, it is considered by itself as an investigation procedure regardless if
it was executed or not. If it was the first investigation procedure taken, then it is considered to be the
act initiating the criminal case.

Rule number (221): The person who is authorized to conduct the search must limit his’her work to
what he/she was authorized to do, and if he/she conducts any act he/she was not authorized to do,
such an act would be considered as null and void

Rule number (222): The authorized person, while conducting the search, must adhere to al the
applicable procedurd rules, especialy the rules set to protect persona rights and liberties.
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Rule number (223): The authorized person must be accompanied by the investigative reporter
during the search and the investigation reporter must sign the search report with the authorized
person.

Rule number (224): The search must be executed during the period stated in the search warrant; this
period can be renewed before or after it is expired.

Rule number (225): The Palestinian law requires the search warrant to be reasoned. Reasoned means
that the prosecution member states the elements from which he/she concluded that there is sufficient
evidence to order the search. Thisis donein order to alow the court to scrutinize the weight and
seriousness of such evidence and to determine if the search is amed at fulfilling the goas of the

search as defined by the law. If it does not have these elements, the search is considered null and
void.

Rule number (226): The reasoning of the search warrant should not be in the form of preprinted
forms to be signed by the prosecution member whenever he/she wants to issue a search warrant. Such
a procedure does not reflect the seriousness of the reasoning and it does not show that the prosecution
member studied the facts that led him/her to issue the search warrant.

Rule number (227): The genera ruleisto document al the investigation procedures in writing. T
The person who is conducting the search should note down in the search report the things that were
found and seized during the search.

Rule number (228): The law does not require a certain form for the search report. What is important
is that the report must include the procedures followed, the time the search was done, the place of the
search, things that were found and seized, their description, and the places where they were found. It
also should contain the names of the persons present at the time of the search and the observations of
the accused. Each page of the report shal be signed by that person who conducted the search. It must
also be signed as well as by the relevant persons who witnessed the search. The accused and any
relevant person has the right to obtain a copy of the search report upon request.

Rule number (2 9): The search report should be written in clear, legible hand-writing without any
omissions or scratches, as scratches would affect the value of the report and its integrity. Each page
of the report should be numbered with sequential numbers. If there is an urgent need to scratch or
remove any thing from the report, or add to it, then the person who is conducting the search, the
reporter, and the witnesses dl must sign on the report's margin to indicate that this was done
officidly.

Rule number (230): The report should be organized and nest, easy to understand, and written in
Arabic. The Arabic language requirement comes in line with the locality of the criminal procedures
and its sovereignty. If the report was written in any other language than Arabic, it is considered to be
null and void.

Rule number (231): A search is considered to constitute a limitation on the openness of the
investigation regarding the adversary rule, because the search is attended by the accused as well as
those officials who are conducting the search. The reason for thisis that searches revea the secrets of
others, which the law forbids revealing, unlessin the instance of necessity. Therefore, the victim and
the plaintiff in the civil case cannot attend the search.
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Rule number (232): In order to increase the confidence in the search and its results, and to give the
accused the opportunity to face the evidence that emerges through the search, the law requires that the
search isto be done in the presence of the accused or the person who has possession of the place. If
the accused was not able to attend, then the search should be done the presence of two persons who
are neighbors or relatives of the accused.

Rule number (233): Searches cannot be conducted by anyone other than the prosecution member or
the judicia officer authorized to do so by him/her, or a person who has the legal power to do so
without authorization.

Rule number (234): Theruleis to use no force while conducting the search and the exception isto
useit. It isalowable to use force to enter the place that is the subject of the search if the personin
charge of the place refuses to let the competent officials enter the place.

Rule number (235): If thereisan unjustified use of force in order to conduct the search, such use of
force might congtitute a crime and might lead to imposition of disciplinary action againgt the person
who used such force.

Rule number (236): The person conducting the search has the right to find ways and methods that
facilitate his’her job as long as they do not contradict the general moras and the humane morals
stemming from Idamic jurisprudence. So, entering the place from away other than through the main
door or entrance without the need to do so is considered to constitute an act that contradicts honor,
human dignity and public morals.

Rule number (237): Any force used to conduct the search must only be aimed at overcoming any
resistance against the search. This force has to be directed towards the source of resistance to
overcome it, and must be proportionate to the resistance. The force ends with the end of the
resistance.

Rule number (238): The official conducting the search has the power to put under supervision the
persons present at the place of the search if he/she fears that they would obstruct the search. He/she
has to release them after the search is completed.

Rule number (2 9): Theruleisto conduct the search to find the materias that will help in reveding
the truth in the case in hand. As an exception to this rule the law alows the official who is conducting
the search to seize any materias the possession of which constitutes a crime, or the seizure of which
would help reveal the truth regarding another crime, provided that these materials were un-earthed in
the course of the search without any prejudice. This means thatit is not alowable to search in places
whereit isimpossible, by their nature, to find any of the things or materials sought by the search.

Rule number (240): The law givesthe judicia officer the power to search anyone who is present at
the search location if he/she has the reason to suspect that this person is hiding any of the materials
being sought by the search.

Rule number (241): Thejudicid officer has to make his identity known to the owner of the house to
be searched and has to inform him/her about the nature of the mission before entering the place. The
judicia officia has also to show the relevant person the search warrant and hand him/her a copy. If
such procedures are not followed then the owner of the house has the right to defend his’her property.
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Search of afemale

Rule number (242): If the person to be searched is femae then she may only be searched by another
femal e authorized to do so by the official who is supervising the search. Thisruleis set in order to
protect the norms of public morality.

Rule number (243): It is allowable to search and touch the senditive parts of the female body under
the supervision of a doctor in his/her capacity as an expert. This should not exceed the need to take
the suspected hidden materia from the female’ s body. If these rules were not observed then any act to
thisend is null and void, regardless of the femae’s consent, because it contradicts public mordity.

Rule number (244): If the person who is conducting the search is not able to call one of the female
judicia officers to search the female then he has the right to authorize any female to do the search on
the condition that her identity is documented in the search report. The judicia officer is not alowed to
swear in such afemale unless he/she fears that it would not be possible to hear her testimony later.

Rule number (245): The privacy of the search location has to be preserved and protected unless
provided otherwise by the law. Therefore the law forbids searches at night because it could amount to
aform of coercion, especialy when the accused is deeping and forced to wake up to attend the
search. Note: The exception to thisisif it isanurgent Stuation.

Rule number (246): If the search started before the start of the night ban then the investigator has the
right to continue the search, even at night, as long asit is a continuous procedure. If the search started
before the end of the night ban ends then it is considered to be null and void and a violation of the

law, even if the search was concluded after the end of the night ban.

Rule number (247): The only goa of the search isto revea and seize any documents, weapons,
tools, or anything that might have been used in committing a crime, was produced by the commission
of acrime, or was the subject of acrime. In other words, the goal of the searchisto seize anything
that might help in revealing the truth because the material seized is incriminating or because it proves
innocence.

Rule number (248): The subject of search could be any movable objects such as weapons,
documents, tools used in a crime, and any other objects found during the search that could help in
revealing the truth. Immovable property such as real estate could be sealed off and secured as a
precautionary measure in order to preserve the clues and materials that might help in revealing the
truth.

Rule number (2 9): Theruleisto conduct the searchto find materias that would help in revealing
the truth regarding the crime being investigated. The law provides two exceptions to thisrule. First,
the law allows the official who is conducting the search to seize any materials the possession of which
congtitutes a crime and, second, the law also allows the seizure of any materials that would help in
revealing the truth regarding another irrelevant crime. It is not permitted to seize any materials,
documents or communications, which are in the possession of the accused s attorney as long as these
materials were given to him/her by the accused in order to benefit hisher defense and not for
concealment purposes. This rule can be derived from article (211) of the Criminal Procedures Law.

Rule number (250): The seized materials and objects should be described in the seizure report and
should be presented to the accused or hisher representative for comment . The seizure report should
be signed by the accused and whoever else attended the search.
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Rule number (251): If thejudicid officer conducting the search finds any sealed documents or
papers helhe is not allowed to open them because such a power is only given to the competent
prosecutor as they might contain private or secret information that cannot be revealed.

Rule number (252): The seized materials should be kept in a closed sack, which should be sedled.
Information regarding the date of seizure, the place the material was seized from and the caseiit is
related to should be noted on the sack. The sack should be kept at the prosecution department storage
room or at any place the General Prosecution decides to store it at.

Rule number (253): Thejudicia officer conducting the search should organize an inventory sheet

that includes all the items seized during the search. The judicia officer and al other relevant persons
must sign the sheet. A copy of the inventory sheet can be given to the person who owns the place
where the items where seized. This is done to prevent any future disputes regarding the nature of these
items.

Rule number (254): The sack that contains the seized items can only be opened in the presence of the
accused, higher representative, or the person who owns the place where the items were seized. Thisis
required in order to prevent any alegations of evidence tampering.

Rule number (255): The order to return the seized materials to its owners can only be given by the
General Prosecution or the competent court during trial. Any person who has the right to get back the
seized items such as the accused, the person who owns them, or the plaintiff in a civil case, can
submit a request asking to get back the items.

Rule number (256): In case there is a dispute over the ownership of the seized items, the relevant
persons must submit the matter to the competent court to decide.

Rule number (257): The seized materials can be returned before the case is concluded unless such
materials are needed in the trial and are not to be seized permanently.

Rule number (258): The genera rule states that the seized materials have to be returned to the person
that they were seized from even if he/she was not the owner of such materials, unless the materials are
the subject or product of the crime. In this case, they have to be returned to the person who lost them.
The person who claims the seized materials has to pay any costs the state paid to preserve them.

Rule number (2 9): The decision to inactivate the case or the court judgment should mention the
action that should be taken regarding the seized materials.

Rule number (260): If it is feared that the seized materials would be damaged by the passing of time,
or if the costs of keeping such materias is more than their real value, then the General Prosecution or
the court has the right to auction such materials, provided the investigation will not be harmed by such
sale. In such a case, the proceeds from the sale of the materials should be kept in the court’ s safe and
the owner can claim the money within a year from the date the case is concluded. If thereisno
appropriate claim, the money is transferred to the state treasury without the need of a court order to
do so.
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3.4 HEARING THE WITNESSES:

Rule number (261): The prosecution member has the power to summon all the persons whose
statements he/she deems might be helpful in revealing the truth. This can be done no matter if the
names of the persons summoned were mentioned in the complaints or not. The prosecution member
a so has the power to hear the testimony of any witness who volunteers to testify without being
summoned, provided that this is documented in the investigation report.

Rule number (262): The prosecution member has to respect the witness and treat him/her in a good
manner and not undermine him/her so he/she would refuse to testify and thus harm the justice process.

Rule number (263): The prosecution member must order the competent authorities to notify the
witness through summons notes at least twenty-four hours before the scheduled date.

Rule number (264): The prosecution member should work towards keeping the witnesses separated
from each other and from the public so they cannot coordinate their testimonies.

Rule number (265): Before hearing the witness's statements and noting them down, the prosecution
member should make sure of the witness's identity, hisher name, age, and address, using hisher ID
or any other official document.

Rule number (266): The witnesses testify individualy before the prosecution member in the
presence of the investigation reporter.

Rule number (267): The law does not require a certain format for the oath to be sworn by the
witness. Analyzing Article (225) of the Criminal Procedures Law the oath statement could be “ |
swear to tell the truth the whole truth and nothing but the truth”.

Rule number (268): The witness's statements must be focused on what he/she saw or felt with
his’her own senses and not on his views and beliefs.

Rule number (2 9): The witness should testify verbaly and is not allowed to use any written memos
unless he/she has the approval of the prosecution member to do so. The reason for thisisthat it is
hard to weigh the testimony if it was provided in a written format, because the witness's state of mind,
his’her face expressions and the way he/she acts are all important elements in weighing the credibility
of the testimony.

Rule number (270): The testimony can only be heard if it is related to issues and facts related to the
case in hand and it is productive for the case.

Rule number (271): The prosecution member has the authority to rehear the testimony of the witness
in order to clarify any ambiguities.

Rule number (272): The prosecution member should not show hisher suspicions regarding the
witness's testimony thorough remarks that would frighten the witness and prevent him/her from
telling the truth.
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Rule number (273): The prosecution member should avoid the presence of the public or police
members during the hearing of the witness's testimony to avoid affecting the witness s will by their
presence.

Rule number (274): The prosecution member has to have a strong sense of observation in observing
the witnesses' conduct. If the prosecution member notices that the witness would be affected by the
presence of one of the adversaries or the police, he/she must order such a person to leave and must
give the witness the needed assurances that what ever he/she says remains confidential in the case
file.

Rule number (275): The prosecution member should start hearing the prosecution witnesses
according to the importance of their testimony. He/she should discuss their statements with themin
order to verify the information given and aso to enable him/her to weigh its credibility. The
prosecution member should face the witnesses with any contradicting testimonies they gave earlier
and should discuss such contradictions with them.

Rule number (276): It is not preferable that a prosecution member begin by asking the witness about
the specifics of the incident. He/she should alow the witness to narrate the information he/she has
without interrupting hinvher, unlessit is obvious that the witness' s statements are irrelevant. After

this, the prosecution member should start discussing the testimony and the information the witness
gave to him/her in order to clarify any ambiguity or contradictions in the testimony.

Rule number (277): The prosecution member should ask the witness about the time and place of the
crime, and also about the perpetrator and the method and the motive. The prosecution member should
be aware that persistence, patience, and self-confidence are characteristics that help in solving the
mystery of the crime.

Rule number (2 8): The prosecution member should pay attention to the logical consistency of the
guestions directed to the witness, because a large number of incoherent and unorganized questions
could result in awaste of effort and the shifting of the investigation from itsintended god. It also
makes the investigation the target of the defense objections and motions.

Rule number (2 9): The prosecution member should not rehear the prosecution witnesses who have
been heard during the clue and evidence collection phase and were found not to have any substantive
information that would aid in the case.

Defense witnesses:

Rule number (280): The prosecution member hasto hear the defense withesses immediately after
he/she is done interrogating the accused in order prevent any coordination of their testimony. The fact
that the accused is being detained cannot be relied upon to delay hearing the defense witnesses
because it would not be difficult for the accused or his’her family to communicate with the witnesses.

Rule number (281): The prosecution member should make the suspects face the witnesses to clarify
their contradicting statements if there is a need to do so.

Rule number (282): Theinvestigation reporter has to note down all the questions asked of the
witness and the witness's complete answers and statements without any editing or summarization.
This has to be done under the direct supervision of the prosecution member.
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Rule number (283): No omissons, scratching or additions should be done to the testimony minutes.
If these changes are made, then the prosecution member, the investigation reporter, and the witness al
have to sign the minutes, or the omissions and additions will be considered void and null.

Rule number (284): The statement of the witness should be read to him/her before he/she signsiit or
samps on it with his thumbprint. If the witness refuses to do so or if he/she can not do so for any
reason, it should be noted in the minutes. All the minute' s report pages have to be signed by the
prosecution member and the reporter.

Rule number (285): The adversary attorneys have the right to request that the prosecution member,
after he/she is done hearing the testimony of the witness, allow them to ask the witness about points
that were not mentioned in the witness's testimony. The prosecution member has the power to refuse
to alow the witness to be asked any question that is not related to the case or is unproductivein
revealing the truth.

Rule number (286): The statements of any person who is under fifteen yearsold can be heard. Such a
person can give his/her statement without swearing the oath.

Rule number (287): The wife, parents, grandparents, children, and grandchildren of the accused are
excused from swearing the oath unless the crime was committed against one of them.

Rule number (2 8): If theinvestigation requires that the accused be shown to one of the witnesses to
be identified, the prosecution member has to take al precautionary measures necessary in order not to
make such a procedure vulnerable to objections and motions. Therefore, the witness should not be
alowed to view the accused before he/she is shown to him/her at the line-up and all efforts should be
made to avoid making any gesture or move that would help the witness identify the accused. The
names, addresses, and profession, in addition to the age and the ID numbers of all the people who
participated in the identification line-up, have to be documented. It is desirable that such people are
similar to the accused in shape, look and age.

Rule number (2 9): If the witness does not attend the investigation session after being summoned for
the first time, another summons note has to be sent to him/her, If he/she ill does not attend, abring
in note has to be issued by the prosecution member for the witness.

Rule number (290): The prosecution member should set the investigation session dates by
him/herself and should not leave this to the investigation reporter. The prosecution member should
take all the necessary steps needed to guarantee the attendance of the witness in order to avoid any
unnecessary delays or continuances in the investigation. If some of the witnesses attend and some do
not, then the prosecution member can hear the testimony of the ones who attend, if thiswill not harm
the investigation.

Rule number (291): The prosecution member is not allowed to summon the witnesses for their
statements more than once without a need to do so. The prosecution member should only delay
hearing the testimony of the witnesses for compelling reasons and must schedule hearing the
testimony for the earliest date possible, even if it happens to be an officia holiday, aslong as it serves
the investigation’ s interest.
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Rule number (292): The prosecution member is not alowed to go to the witness's place of residence
to hear his’her testimony, regardless of the witness's status or officid postion, unless the witnessis
sick and there are compelling reasons that prevent him/her from coming to the investigation place.

Rule number (2 3): If the witness is not able to attend the hearing for medical reasons, then the
prosecution member should go to higher place of residence, if it islocated within the prosecution
member’s local jurisdiction. If the witness's place of residence is located outside the prosecution
member’s local jurisdiction, then the prosecution member has to second a competent prosecution
member to hear the witness's statements after sending the latter a detailed memorandum explaining
the case, the investigation steps taken, the questions to be asked. The witness's statement should be
sedled in an envelope and sent to the prosecution member conducting the investigation.

Rule number (294): If the prosecution member finds out that the medical condition of the witness
does not prevent him/her from coming to the investigation place, then the prosecution member can
issue a bring in warrant against him/her.

Rule number (295): If the witness refuses to give higher testimony or refuses to swear the oath
without any valid excuse, then he/she should be charged with declining to testify or declining to swear
inacrimind action, and should be referred by the general prasecution to the conciliation court to be
fined no less than fifty and no more than one hundred JDs and/or to be imprisoned for one week. If
the witness changes his’/her mind before the conclusion of the tria then he can be relieved from the
sentence.

Rule number (296): If the prosecution member finds that swearing the oath is against the witness's
religious beliefs then he/she can relieve the witness from doing so after the latter confirms that he/she
isgoing to tell the truth.

Rule number (297): If a clergyman is summoned to testify and asks to swear before his religious
superior, he should be allowed to do so and must come back with a confirmation that he swore to tell
the truth.

Rule number ( 8): The prosecution member, upon the request of the witnesses, has to estimate the
costs and expenses they endured because of their attendance to testify.

Rule number ( 9): Thetestimony given by the accused is considered valid as long as he/she was
not a suspect when he gave it. The investigator should not continue hearing the witness's under-oath
testimony if the evidence is clear that he/she might be a suspect as this will cause thetestimony to be
consdered void and null.

Rule number (300): If thereis aneed to hear the testimony of the head of the state then the
prosecutor and the investigation reporter have to go to hisher place of residence in order to hear
hig’her testimony.

Rule number (301): Diplomatic personnel are to be notified to testify through summons notes sent to
them through the Foreign Ministry.

Rule number (302): If the person to testify is an army member then he/should be notified through
hig’her brigade commander.
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3.5 SUMMONS AND ARREST WARRANTS

Rule number (303): The arrest warrant is not conditioned on the issuance of an attendance summons.
The prosecution member has the right to issue the arrest warrant directly without taking any previous
measures.

Rule number (304): The person arrested cannot challenge the arrest warrant before the courts or
appedl it but instead he/she has the right to know the reasons for higher arrest and has the right to
challenge these reasons before the body that issued the arrest warrant.

Rule number (305): The arrest warrant cannot be issued unless there is an open investigation being
conducted by the competent authority and there is evidence that compel s the issuance of such a
warrant.

Rule number (306): The prosecution member has the right to issue an attendance summons to the
accused and if he/she does not comply and attend the hearing, or the prosecution member fears the
accused’ s escape, then the prosecution member is permitted to issue an arrest warrant against the
accused.

Rule number (307): Asagenera rule, arrests can be made only upon awarrant being issued by the
competent investigation authority who has the discretion in showing its reasons and conditions. Such
discretion is always under the court’ s scrutiny and supervision.

Rule number (3 8): The person arrested is not allowed to go wherever he/she wishes. He/she must
follow the orders of the person arresting him/her regardless of the arrest period.

Rule number (3 9): In cases of the lawful arrest of the accused, the judicid officer has the right to
search him/her and note down alist of any seized materias to be signed in by him/her and the
accused. The saized items have to be kept in the place designated for them.

Rule number (310): Thejudicia officer or anyone who arrests the accused has the right to strip
him/her of any weapons and tools that are in his’her possession at the time of the arrest and to hand
them over to the competent authority.

Rule number (311): The arrest of the accused makes it possible to hear his/her statements or
interrogate him/her. This might lead to the detention of the accused or his’her release on balil,
according to the applicable law.

Rule number (3 2): The arrested person should be notified of the reasons behind his/her arrest
immediately and he/she has the right to call a family member or lawyer to tell them about hisher
arrest and seek the assistance of alawyer.

Rule number (313): The summons note is designed to notify the accused or the witness that he/she
has to be present at the location and the time mentioned in the summons note. The aim of the note is
to bring in the accused  to ask him/her about the charges against him/her, to interrogate him/her, or
to face him/her with other suspects or witnesses.
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Rule number (314): The summons note cannot be executed by force, because the accused or the
witness has the right to respond to the note by obeying the summons. The person serving the note has
no power to force the accused or the witness to comply with the note.

Rule number (31 ): The generd authority officials cannot force the person summoned to fulfill the
summons note. However, an arrest warrant can be issued by the competent authority against a person
who has refused to comply with the summons note to bring himv/her to the necessary legal action.

Rule number (31 ): The judicia officer has the right to arrest any person without an arrest warrant
when there is evidence to charge him/her in the following instances:

a) Being caught while committing crimes that constitute felonies or misdemeanors that are
punishable by imprisonment for more than six months.

b) If the person resists or obstructs the judicid officid while fulfilling hisher officid duty, or if
the person was legally detained and fled from his’her detention or tried to do so.

¢) If he/she committed a crime or was charged with committing a crime in the presence of the
judicid officer, and refused to give his’/her name or address or he/she did not have a known
permanent place of residence in Palestine.

Rule number (31 ): Any person who witnesses a perpetrator committing a felony or a misdemeanor
has the right to apprehend him/her and surrender him/her to the nearest police station without the
issuance of an arrest warrant by the General Prosecution.

Rule number (3 ): A person accused of committing a crime cannot be arrested even if he/she was
caught while committing the crime, if the crime requires an official complaint to be submitted in

order to initiate legal action. In this case, the person can be arrested if the person who has the right to
complain makes a complaint to any competent genera authority member who is present at the scene.

Rule number (3 ): Thelaw requires many conditions before allowing the arrest of a person caught
while committing the crimina act

As provided by article (26) of the Crimina Procedures Law, these circumstances which alow arrest
include;

a) If the victim followed the perpetrator of the crime, or if he/she was followed by a crowd of
people who were shouting and making noise about the crime.

b) If the person accused of committing the crime was seen only a short period after the crime
was committed carrying tools, weapons, or any other objects that indicate that he/sheis the
perpetrator, and where there are signs and marks supportive of such an assumption.

Rule number (32 ): The perpetrator has to start committing the criminal act before his/her arrest in
order for the person caught while committing the act condition to be present, otherwise the arrest is
null and void and cannot be remedied by the commission of the criminal act after the arrest.
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Rule number (32 ): If the perpetrator wascaught while committing the criminal act thereisnotime
limit for when he/she has to be arrested.

Rule number (32 ): If the crime congtitutes afelony, the judicia office has the power to arrest the
suspect regardless of the penalty provided for such a crime. The judicia authority can do so without
having to go back to the competent investigation authority.

Rulenumber ( ): If the crime congtitutes a misdemeanor then the judicia officer has the power to
arrest the suspect, as long as the crime is punishable by more than six months imprisonment.

Rule number ( ): Thelaw conditions the arrest on the presence of evidence that connects the
accused with the crime, and such evidence must be present in order to take any measure that would
limit persond liberty, whether in the form of an arrest, search, or detention. If such evidence does not
exist then the measure taken would be arbitrary and void.

Rule number (32 ): The discretion over whether there is enough evidence to arrest the suspect is left
to the judicid officer, who has to build his decision on an appropriate basis. Therefore, arrests should
not be made based on a complaint alone or on mere suspicion. The discretionary power givento the
judicia officer in this regard is under the scrutiny of the General Prosecution and the supervision of

the competent court.

Rule number (32 ): The prosecution member has to take into consideration many elements before
issuing the arrest warrant. These include evidence against the accused; his/her sex, age, and socid
status; the seriousness of the crime committed, and the possibility of the accused running away.

Rule number (32 ): The arrested person should be informed immediately after his’her arrest of the
reasons for his’her arrest and should be alowed to call whomever he/she wants of higher family
members to notify them of the arrest.

Rule number (3 ): The Genera Prosecution has the discretionary power regarding the issuance of
the arrest warrant concerning any person. The Genera Prosecution performs such power as the head
of thejudicid police.

Rule number (3 ): Arrestisallowable even in cases where the detention of the accused is not
permitted, provided that the accused did not comply with the summons note, or there is afear that
he/she will run away.

Rule number (3 ): Arrest is hot a prerequisite measure for detention. Rather it is a measure aimed
a enabling the investigator to complete the investigation through interrogating the accused. Arrest isa
means to conduct the interrogation and not a first step towards the detention of the accused.

Rule number (3 ): The arrest warrant must include the accused s name, physical description, and
full address. The warrant must also include the crimina act the person is charged with and the pendl
code article under which he/she isincriminated . The warrant must be signed and stamped and it must
contain the date of issuance.

Rule number (33 ): The request directed to the crimina investigation police by the Genera
Prosecution to start the search and inspection for the unknown perpetrator of a crime and arrest

43



him/her is not considered an arrest warrant according to the law. Article (110) of the Crimina
Procedures Law requires that the accused be identified in the arrest warrant issued against him/her.

Rule number (33 ): The reason why the arrest warrant should adhere to al the formalities described
in the law is to make sure that the competent authority issued the warrant, and that the person arrested
is the person intended in the warrant. If the warrant was issued without including al the formalities
described in the law it is considered to be void and any evidence that might had been provided by it is
be aso considered void and inadmissible,

Rule number (3 ): The arrest warrant issued against a person is considered to be as a sword
directed against such person's liberty and freedom. The natural result of the arrest warrant is the arrest
of the person described in the warrant, but it is unknown in advance when this arrest is going to take
place. Therefore, the law limits the vaidity of the search and makes it vaid only for three months.

Rule number (33 ): The wisdom behind limiting the vdidity of the search warrant to three monthsis
to stress the importance of executing the warrant as quickly as possible and aso to give the competent
authority the ability to retract its decision and cancel the warrant. The time limit aso provides
protection to the individud so he/she doesn’t stay threatened for an indefinite period of time.

Rule number (33 ): The arrest warrants are valid in any place in Paestine during the day or night.

Rule number (33 ): Thelaw permits the genera authority officials to enter any house without a
warrant if they are pursuing a person who must be arrested or who ran away from the detention place
he/she was detained at lawfully. The law also permits the officia who is executing the arrest warrant
to enter by force any place he/she thinks, for probable reasons, that the intended person is present.

Rule number (3 ): Entering houses in order to execute an arrest warrant is considered to be an
administrative measure related to the execution of alegal order issued by a competent authority. Thus,
the execution of the warrant can be done anywhere using the method that would achieve the goals
behind issuing the search warrant.

Rule number (3 ): The genera rules require that the warrant be executed in a location that iswithin
the jurisdiction and power of both the officia who issued the warrant and the officia who is executing
it. The exception is when conditions force the judicia officer, while pursuing the accused, to cross the
lines of hislher area of jurisdiction in order to arrest him/her.

Rule number (34 ): If the warrant is executed in area that is located outside the jurisdiction area of
the competent authority that issued the warrant, then the arrested person should be sent to the
prosecution member whose area of jurisdiction the person was arrested within. The prosecution
member has to verify the arrested person’s identity and notify him/her of the charges and question
him/her about them. All such procedures should be documented in written minutes that must be sent
with the arrested person to the General Prosecution where the investigation was initiated and is taking
place.

Rule number (34 ): Anarrest warrant is executed by taking that named person into custody and
keeping him in the place designated for arrested prisoners for that period of time designated by the
law. Executing the arrest warrant is not to be left to the arrestee’ s choice, but rather it must be forced
on him/her if he/she does not comply willingly.



Rule number (34 ): The officia who is executing the arrest warrant has to inform the arrestee of the
warrant's substance and show him/her a copy of the warrant. Thisis a procedurd rule that is only
used when executing the warrant.

Rule number (34 ): If theinvestigation requires the arrest or detention of one of the National
Authority officids, or one of its employees, the General Prosecution has to notify the administration
responsible for such person immediately after the issuance of the arrest warrant or after his’her
detention.

Rule number (34 ): The General Prosecution has the right to publish and broadcast the arrest
warrant across the country — using al available and possible media means— if the person wanted is not
present or if his’her place of residence, is not known, or in cases of emergency. In such cases, the
airports, seaports, and border crossing authorities have to be notified of the arrest warrant.

Rule number (34 ): The basic rule in executing the arrest warrant is not to use force. The exception
isthe use of force related to the resistance of the arrest by the person whom the arrest-warrant was
issued against. Such assumptions do not reach the level of certainty because the person might
surrender without any resistance. The judicia officer has the power to execute the arrest warrant using
force of it is necessary to do so.

Rule number (34 ): If the intended person resists his/her arrest or tries to run away, ajudicid officer
has the power to use necessary and reasonable power in order to arrest him/her.

Rule number (34 ): If the person does not resist his/her arrest or try to run away, and the judicia
officer in charge of the arrest uses force to execute the warrant, the use of such force is considered to
be unjustifiable and might constitute a crime if the eements of such a crime were present. In addition,
the judicid officer might come under civil and disciplinary lighilities.

Rule number (3 ): In cases where the law alows the arrest of the accused, the judicia officer has
the power to search the accused and prepare alist of the materials seized from the accused that should
be signed by the judicia officer and the accused. The materia seized should be kept in the place
assigned for it. The reason behind thisis that as long as the law allowed the freedom of the person to
be restricted through arresting him/her, it is understandabl e that he/she could be searched. The search
of aperson isless serious than arresting him/her and it might be beneficia to the investigation by
preventing the accused from destroying the crime tool or hiding it. 1t might also serve the interests of
the accused in some cases by preventing him/her from hurting him/herself.

Rule number (3 ): After arresting the accused, the judicia officer has to hand him/her over to the
police station and the official in charge at the station has to hear immediately what the accused has to
say. If the accused cannot provide areason for his’her release, he/she has to be handed over to the
general prosecution within twenty-four hours of his’her arrest, and the prosecutor must interrogate
him/her immediately.

Rule number (35 ): The officia in charge of the police station has to detain the accused in the two
following instances:

a) He/she committed a felony, fled, or tried to flee the place where he/she was being lawfully
detained.
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b) If he/she committed a misdemeanor and he/she has no permanent or known place of residence
in Palestine.

Rule number (35 ): Theinvestigator has to immediately interrogate the arrested suspect. If it is
impossible to conduct the interrogation immediately, then the suspect should be detained until heis
interrogated. The detention period in such a case should not exceed twenty-four hours.

Rule number (35 ): The general authority official has only the right to tail and observe a suspected
person. If it becomes evident that the person has committed a crime, then the official hasthe right to
start the applicable legal procedures.

Rule number (35 ): Stopping an individud is considered to be an administrative measure. Thus, it is
within the power of the security officias to stop a person whenever they suspect him/her and for any
kind of crime.

Rule number (35 ): Stopping a person gives the police officers the right, even if they are not judicia
officers, to ask the person for his’her name, address, and the place he/she is going to. The person
cannot be held, even for few minutes, unless the judicia officer discovered by him/herself that there is
enough evidence to dlow the person's arrest.

3.6 EXAMINATION AND INSPECTION:
The importance of examination and inspection

Rule number (35 ): Inspection and examination is part of the investigation process and it has a vital
importance in criminal investigation for the following reasons.

a) Determining if a crime was committed.

b) Identifying the extent of truth in what the parties have to say about the incident.
c) Veifyingif the incident was committed deliberately or by accident.

d) Identifying the lega description of the incident.

e) ldentifying any mitigating or aggravating factors regarding the incident.

f) Identifying where and when the incident occurred.

g Identifying the motive behind the crime.

h) 1dentifying the instrument or tool used to commit the crime.

i) Identifying the number of who people committed the crime.

)) ldentifying the relationship between the victim and the perpetrator of the crime.
k) Ildentifying the crimina style and method of the perpetrator.

Rule number (35 ): The prosecution member must go to the crime scene within the appropriate time
in order to examine and inspect it in the presence of the accused and the witnesses. The prosecution
member has to describe the scene and verify what needs to be verified for the interest of the
investigation, such as distances and directions related to the crime scene. He/she should look for
material traces and prints which might help in revealing the truth. He/she should seek the guidance of
whomever he/she sees as beneficid to hisinquiry.
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Rule number (35 ): Inspecting and examining the crime scene can be done without the presence of
the accused if he/sheisnot able to attend. A judicia officer can do this without being authorized to do
so by the competent prosecution member, as long as the judicia officer was notified that a crime was
committed. In such a case, the inspection and examination is considered to be a clue and evidence
collection procedure.

Rule number (3 ): Iningpecting a homicide scene, it should be kept in mind that the scene might be
spread over many locations. The ingpection in such a case usualy starts at the place where the dead
body was found (the primary crime scene) and then it extends to the other scenes which can include
the places where the body was transferred from and the places where physical traces were found.

Rule number (3 ): In order for the inspection and examination of the crime scene to be productive ,
the following should be observed:

a) The crime scene should be secured and controlled by identifying all the people present,
and noting all their persona information and their relation to the crime and its parties. In
addition, they should be prevented from staying at the crime scene so they do not affect
the evidence and traces at the scene. All material related to the incident must aso be
secured.

b) To make sure that the traces and instruments at the crime scene are not touched, it is
preferable that the person entering the crime scene puts his’her wears gloves.

c) All the trace experts, each one according his’her area of expertise should be notified The
first expert to be notified is the criminal photographer.

Rule number (36 ): Due attention and consideration have to be given when dealing with homicide
crimes because of their importance. The state and location of the body must be observed and
recorded. A full description of any traces or prints on the body must be noted down without touching
the body itself. The general condition of the place where the body was found must be described,
including the location of its contents, if it was found organized or not, and the condition of the doors
and windows.

Rule number (36 ): It is permitted to seek assistance of specialized experts during the inspection and
examination of the crime scene if there are issues that need clarification.

Rule number (36 ): The prosecution member, when deciding when he/she should examine and
ingpect the crime scene, should focus on when the ingpection is most beneficia to the investigation. If
the accused is denying all the charges against him/her, the inspection should take place before the
accused is interrogated, because there is a possibility that facing the accused with the results of the
ingpection might  be effective in revealing the truth. If the accused has confessed to the crime, then
the interrogation should be completed before the inspection of the crime scene to verify the
defendant’s story.

Rule number (36 ): Inspecting and examining the crime scene should be done immediately after the
crimeis discovered, regardliess of the time of day or night. Delay gives the perpetrator of the crime a
chance to run away or dispose of the crime tools. If the inspection is conducted at night, lighting
equipment should be used and the scene should be re-inspected during the daylight.
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Rule number (36 ): The remarks made during the inspection, by the people attending the inspection,
and the witnesses to the inspection, must be noted down in the inspection minutes.

Rule number (36 ): Inspection and examination of the crime scene should be done in an organized
and sequentia way:
a) ldentify astarting point to begin the inspection. This should also serve as the conclusion
point.

b) The search and inspection should start from the bigger to the smaller.

¢) Don't move from one place to another place until the prosecution member is sure that
firgt place has been fully inspected and nothing is left uninspected.

d) Start inspecting and examining the scene from the right side to the left side.

Rule number (36 ): A sketch of the crime scene should be drawn whenever it is possible. There are
no conditions regarding the size of the sketch. The sketch should be clear and balanced, have afocus
point, show the main four directions, and show dl the items present at the location. It is preferable to
use different colorsto illustrate. It is important to write the information in a smple way on the sketch
and to use signs such as arrows to illustrate directions and distances.

Rule number (36 ): Itis preferable to photograph or videotape the crime scene or . This must be
done during the preliminary inspection, which occurs immediately after the crime is discovered, and ,
again if theaccused can show how he/she committed the crime. Photographing and videotaping make
it easy to revisit the crime scene and aso give the opportunity to focus on a certain location at the
crime scene in order to ingpect and examine a certain trace or clue.

Rule number (3 ): The crime scene has to be secured after finishing the inspection procedure so
that the investigator can revisit it whenever he/she needs to clarify dl aspects of the investigation.

Rule number (3 ): When the prosecution member is conducting the inspection and examination of
the crime scene, it is desirable that he/she has a perception about how the crime was committed. This
perception should be derived from information supplied to him/her by the witnesses or from the
police investigations.

Rule number (3 ): The prosecution member should refrain from including final conclusionsin
his/her inspection report or any other conclusions regarding the inspection he/she conducted. He /she
should leave such conclusions until he/she discusses them with the relevant persons, such as the
accused and the witnesses, or presents them during his’her arguments before the court.

3.7 RULES GOVERNING THE USE OF EXPERTS AND FORENSIC EXAMINERS

Rule number (3 ): The prosecution member is allowed to seek the help and assistance of experts
who are equipped with the necessary knowledge of, and expertise in, issues that arise in the
investigation. For example, if theissueismedica the prosecution member can seek the assistance of
aphysician, if itisaforgery he/she can seek the assistance of a calligraphy expert, etc.
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Rule number (37 ): The competent prosecutor h must seek the assistance of a physician and other
relevant experts to prove the status of the crime committed. The authorized physician and the other
experts have to conduct their work under the supervision of the investigation authority. The
investigator has the right to be present while the experts are conducting their duties, if the
investigator deems that the interest of the investigation requires him/her to be present.

Rule number (37 ): The expert has to submit atechnical report concerning his’her work during the
period set by the investigation prosecutor.

Rule number (37 ): The expert hasto be limited in hisher work to what is in the authorization order.
If the expert comes across issues that the authorization order did not authorize him/her to deal with,
then these issues should be disregarded and  will have no effect on the investigation. The defense
counsel has the right to discuss with the expert aspects of his/her report unless the investigator sees
that the issue has aready been clarified.

Rule number (37 ): The accused has the right to seek the assistance of a consulting expert and
he/she dso has the right to ask to view the documents and papers, provided that such a request does
not delay the investigation procedures.

Rule number (37 ): If the consulting expert’ s mission requires him/her to photocopy the documents,
then he/she should be enabled to do, otherwise it will be considered a violation of the suspects right
of defense.

Rule number (37 ): The technical expert is permitted to conduct his’her work/analysis in the absence
of the accused's attorneys.

Rule number (3 ): The prosecution member has the power to replace the expert if the latter does
not fulfill hisher duties or does not submit his’her report during the specified period.

Rule number (3 ): Before starting to perform his’her duties, the expert has to swear an oath given
by the prosecutor that he/she will perform higher duties in an honest and dignified manner. If the
expert is registered in the legally approved list of experts, he/she does not need to swear the oath.

Rule number (38 ): The expert has to submit his reasoned report and sign each page of it.

Rule number (38 ): The defense attorney has the right to request the dismissal of the expert if there
are serious reasons for making the request. The request of dismissal must be submitted to the
investigation prosecutor and the reasons must be included. The prosecutor has to refer the request to
the Attorney General or one of his’her deputies for a decision within three days from its submission.
The expert cannot proceed in his’her work when a request for dismissal is submitted unless it was
decided otherwise through a reasoned decision.

Rule number (38 ): The authorization of experts to carry out work is considered to be an
investigation measure that stops the statute of limitations, provided the authorization was prior to the
expiration of the statute of limitations.. If the authorization was made after the statute of limitations
has expired that the expert’ s acts and work themselves do not stop the statute of limitations; therefore,
if the prosecutor authorized an expert to conduct a certain mission and the statute of limitations has
passed starting from the date of the authorization without the expert finishing the work he was
authorized to complete, such a case would be terminated because the statute of limitations had passed.
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Rule number (3 ): If the expert refuses to do the job he/she is designated to do then the genera
prosecution has to notify the body or ingtitution the expert works for in order to take the necessary
disciplinary measures against him/her.

The use of forensic doctors;

Rule number (38 ): Forensic doctors can be used for the following:

a) To examine persons who were injured by a crimind act in order to describe the injury, its
cause, and the date it was inflicted, , in addition to the tool used to inflict the injury, and
the time it will need to hedl.

b) To perform autopsies on the dead bodies of the victims of crimina casesin cases where
there is a question about the cause of death, in order to determine the cause of death, and
the relation between the desth and the injuries inflected on the bodly.

¢) Toexhume the bodies of people who died under suspicious circumstances in order to
perform an autopsy on them.

d) To givetechnica opinions regarding the criminal incidents and to evauate the
responsibility of doctors.

e) Togive age estimates in cases required by the law, or where thisinformation is needed
for investigation, such as estimating the age of delinquent juveniles, or the victims of
rape, or any other cases where it isimpossible to obtain a birth certificate or a certified
copy of such a certificate.

Rule number (38 ): If the prosecution member decides to assign one of the forensic doctors for a
certain job, he/she should notify the doctor directly of the assgnment and send him/her the medical
records available.

Rule number (38 ): The prosecution member can assign serologists and other forensic experts to
conduct blood and semen tests and also to compare hair samples and fibers. They can aso test
samples taken from the bodies of the victims to learn about the diseases they suffered from.

Rule number (38 ): The prosecution member can use chemists in the universities and other certified
and approved indtitutions to analyze seized materiasin crimina cases such as narcotics, poisons,
ammunition and any other materials that need to be analyzed and tested.

Rule number (3 ): Forgery experts can be used to examine documents that are suspected of being
forged, to examine and compare handwriting, and to test counterfeit banknotes and money.

Rule number (3 ): If the prosecution member discovers a new point after the medical report has
been submitted, and this point has to be verified by the forensic doctor, then the prosecution member
must send the doctor a memo describing the issues that need to be verified. The prosecution member
has the right to call upon the forensic doctor to discuss with them the reports they submitted
regarding the work they were assigned to do.
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Rule number (3 ): If the General Prosecution decides to assign the forensic doctor a certain job
then it has to notify him/her directly of the assgnment, and send him/her the papers and documents
related to the assignment, such as the medical records and X-ray photos. Such documents have to be
accompanied with a memo that describes the circumstances of the crime and the issues that need to be
clarified.

Rule number (39 ): If the investigation requires the forensic doctor to go to the crime sceneto
conduct urgent work, it is the duty of the prosecution member to accompany him/her whenever it is
possible, or he/she has to order ajudicia official to accompany the doctor and to take all steps
necessary to enable him/her to do his/her job.

Rule number (39 ): When there are no crimina suspicions, an autopsy is a procedure that offends
most people, especialy the family of the deceased, and it aso overburdens the forensic doctors
without any due reason. Therefore, the prosecution members should not order an autopsy  unless
there is no other choice but to perform it. They should assess the circumstances of each case
individualy.

Rule number (39 ): The prosecution members should alow the buria of bodies as soon as possible
without any undue delay. When assigning the forensic doctor to perform autopsies, prosecution
members should attach a burid permit to the assignment form so the body can be buried after the
autopsy is performed, unless there are reasons not to do so. They aso should inquire into receiving a
summary report of the autopsy before the doctor drafts his/her full autopsy report.

Rule number (39 ): In the case of body exhumation, the prosecution member should attend the
procedure with the forensic doctor. It is also important to invite some of the deceased family members
and the undertaker who buried him/her to witness the exhumation. Such individuals should be asked
about the dress the deceased is wearing and the condition of the body at the time of its buria and
about any other information that would clearly any uncertainty about the identity of the body.

Rule number (39 ): An autopsy should not be performed at night . It is aso forbidden to inspect the
corpses at night, unlessthereisapressing need to determine the time of death through the inspection
of the body. The Genera Prosecution has to indicate the reasons that compelled such inspection
during the night hours.

3.8 RULES GOVERNING THE PRECAUTIONARY DETENTION:

The importance of precautionary detention:

Rule number (39 ): Thebasic ruleisthat individua liberty and freedom must not be violated
through imprisonment unless the individua has committed a crime and ajudicid judgment has been
pronounced. Until such ajudgment is pronounced, the person is to be considered innocent.
Nonetheless, the law alows the violation of individua freedom in order to protect the genera interest
by constraining such freedom through the precautionary detention of the accused. Thiscan happen
when there is sufficient evidence against the accused and it is feared that he/she will become a
fugitive, and also if it isobviousthat the accused will affect the investigation into the crime through
evidence tampering and/or affecting the withesses to prevent them from testifying against him/her or
to make them testify in his’her benefit.
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The order to detain the accused in such a case would also play a positive rule in lessening the public
outrage that might accompany certain types of crimes and thus prevent the revenge lust.

The detention of the accused can be considered as a measure to protect the life of the accused from the
revenge of the victim’s family and tribe. Leaving the accused without protection and in a non-secured
place would in some cases make him/her vulnerable to the victim’s family revenge.

Precautionary detention also makes the accused aways available for interrogation and there to face
witnesses, which can help the investigation reach the truth in the fastest time possible.

Finally, precautionary detention serves as a guarantee that the penal sentence will be imposed on the
convict. Otherwise, he/she might think of escaping the sentence, especidly if he/sheis expecting a
severe sentence.

Rule number (39 ): The officid in charge of the police station has to keep the accused in the two
following instances:

a) If he/she committed afelony, fled or tried to flee the place where he is being lawfully
detained.

b) If he/she committed a misdemeanor and he/she has no permanent or known place of
residence in Palestine.

Rule number ( ): Precautionary detention must be imposed in al felonies and theft
misdemeanors, and other crimes that violate the general security, whenever there is sufficient
evidence against the accused, unless the case circumstances have elements that jutify the release of
the suspect. The release of the suspect has to be taken into consideration whenever the case subject
matter needs prolonged periods of investigation. Females should not be detained except in very severe
crimes.

Rule number ( ): The accused should not be detained under arrest for more than twenty-four
hours, in dl cases. The Genera Prosecution should be immediately notified of the arrest.

Rule number (4 ): If the investigation procedures require the continuation of the accused s
detention for more than twenty-four hours, then the prosecutor has the right to request the conciliation
court judge extend the detention for a period not to exceed fifteen days.

Rule number (40 ): The Conciliation Court judge, after hearing the arguments of the prosecution
representative and the accused, has the power to detain the accused for a period not exceed fifteen
days, and he/she also has the power to renew the detention periods for no more than forty-five days.

Rule number (40 ): No person shall be detained for more than forty-five days unless arequest, is
submitted at the end of this period by the Attorney General or one of higher assistants to the
competent first instance court.

Rule number (40 ): The Genera Prosecution has to bring the accused before the competent court
before the three months’ detention period expires, in order to extend his’her detention for another
period.
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Rule number (40 ): The detention periods must not, under any circumstances, exceed the period of
six months, and the accused must be released immediately unless he/she is referred to the competent
court on order to try him/her.

Rule number (40 ): The accused must not be detained, under any circumstances, for a period that
exceeds the prison sentence stated for the crime he/she is charged of .

Rule number (40 ): A detention order cannot be issued against the accused while he/she is absent
unless the judge is convinced, on the basis of the medical reports submitted to the court, that it is
impossible to bring the accused before him/her because of illness.

Rule number (40 ): A copy of the detention order has to be given to the warden when handing over
the accused to the correction and rehabilitation center, after he/she (the judge)) signsthe origind
order.

Rulenumber (4 ): If theinvestigation requires the arrest or the precautionary detention of a genera
authority official or one of its employees, the General Prosecution has to notify the administration that
employees of the administration have been subjected to such measures.

Rule number (4 ): Every detainee has the right to contact his/her family and seek the help of an
attorney.

Rule number (4 ): The correction and rehabilitation center warden is not permitted to alow anyone
to contact the detainee unless a written approval issued by the General Prosecution is provided. If the
Genera Prosecution has provided this approval, the warden has to note in the center’ s notebook the
name of the person allowed to contact the accused, the date and time of the visit, and the substance of
the permit. All this has to be considered without any prejudice to the right of the detainee to meet with
his/her attorney, absent the presence of anyone else.

Rule number (41 ): No person shall be detained or imprisoned in any place other than the correction
and rehabilitation centers and the detention places designated by the law. The warden of any center is
not permitted to accept any detainee unless there is an order signed by the competent authority, and
he/she cannot keep the detainee for a period that exceeds the period described in the order.

Rule number (41 ): Prosecutors and chief judges of appellate and first instance courts have the right
to inspect the correction and detention centers located within their jurisdiction in order to make sure
that there are no inmates who are held illegally. They aso have the right to view the centers' registers
and the detention and imprisonment orders, to take copies of such orders, and to contact any detainee
or inmate in order to hear any complaint he/she might have. Wardens and other officers are obliged to
provide the inspectors with al needed help in order to obtain the information they ask for.

Rule number (41 ): Each detainee or inmate has the right to submit a written or oral complaint to the
General Prosecution, through the warden of the correction center who is obliged to accept it and
inform the Genera Prosecution about it, after registering the complaint in a specia registrar.

Rule number (41 ): Anyone who has it come to hisher attention that a person is detained or
imprisoned illegally or detained in a place which is not designated for such purpose, must inform the
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Attorney Genera or one of hig’her assistants, who then has to order an investigation into the matter
and the release of the detainee.

Rule number (41 ): Every detainee or inmate who is being held in accordance with the law in one of
the correction or detention centers has to be submitted to personal identification procedures. He/she
has to be photographed, checked, and fingerprinted in order to register the necessary information for
proving higher identity.

Rule number (41 ): Thevictim, or the plaintiff in a civil law suit, cannot request the detention of the
accused, and their arguments are not to be heard in the discussions related to higher the release.

Rule number (41 ): The prosecution members have to give due consideration to the circumstances
surrounding the cases before them and they must carefully consider the need for imposing
precautionary detention on the accused. In doing so, due consideration must be given to the suspect' s
socid circumstances and his’her family duties, in addition to the seriousness of the crime hefheis
accused of committing.

Rule number (4 ): The prosecution members have to request the extension of a precautionary
detention according to the dates specified by the law or the requests may be dismissed. They aso have
to personally request the extension in important cases in order to justify the extension request before
the competent judge and not leave such an important issue to the police or one of the crimina
investigators.

Rule number (4 ): If the accused was put under precautionary detention in acrimina case, and
there is a need to detain him/her in another criminal case, then the prosecution member has to order
the accused’ s precautionary arrest, which starts after hig’her first detention ends. The arrest order in
the second case has to be noted clearly on the first case file.

Rule number (4 ): For the benefit of the investigation, the prosecutor has the power to ban any
communications with an accused who is charged with afelony for a period of time not to exceed ten
days. This period can be renewed only once. This ban does not include the suspect’ s attorney who has
the right to communicate with higher client any time he/she wishes and without any constraints or
scrutiny. The Genera Prosecution should permit the attorney’ s visitsin writing.

Rule number (42 ): If the Genera Prosecution has ordered the release of the accused, then it hasthe
power to order his’her arrest if the evidence againgt him/her becomes more compelling or if he/she
has violated the conditions of his’her release.

3.9 RULES GOVERNING THE DELEGATION OF INVESTIGATION POWERS:

Rule number (42 ): The Attorney General or the competent prosecutor has the power to del egate and
authorize one of the competent judicia officers to carry on any investigation procedures in a specific
case, excluding the interrogation of the accused in felony crimes.

Rule number (42 ): The general delegation of powers should not be delegated by a prosecutor to any
police officer.

Rule number (42 ): The person delegated has al the powers of the prosecutor, within the limits of
the delegation.



Rule number (42 ): The person who issues the delegation of powers has to have the legal power to
conduct the procedure that is the subject of the delegation. If the person is not empowered to conduct
the procedure him/herself for any reason, such as lack of jurisdiction, then he/she cannot delegate
such a power to the judicia officer.

Rule number (42 ): The person authorized by the delegation of powers to conduct a certain
procedure has to have geographical and subject matter jurisdiction. It is not enough that the person
who issued the delegation of powers is empowered to do so. It is also important that the person
authorized is empowered by the law to be delegated the powers in question. Therefore, the delegation
of investigation powers to state officials other than the judicial officersis consdered void and null.

Rule number (42 ): Thereis nothing that prevents a judicia officer who has been delegated certain
powers from seeking the help of higher assistants in order to execute his’her delegated duties, even if
such assistants are not judicia officers, provided that they conduct the work under his’her direct
supervision. In any case, the person delegated the powers cannot del egate these powers to another
person, unless the delegation order gives him/her such aright explicitly.

Rule number (4 ): The power of ajudicia officer can be general, which includes adl kinds of
crimes, or it can be limited to certain kinds of crimes. The judicial officer who has been delegated the
power to carry out certain procedures has to have the power to carry out such a procedure. Therefore
ajudicid officer with limited powers cannot be delegated the power to conduct a procedure regarding
a crime which does not fall within higher power.

Rule number (4 ): The delegation of powersis not conditioned on the acceptance of the person
who has been delegated the power, because judicial officers are obliged to execute the orders of the
investigation authority. Thus a judicia officer cannot refuse the order to question a witness, conduct
asearch or other such procedures. If a judicid officer feels embarrassed about carrying out the order;
for example, if there isafamily relationship or if there is animosity between him/her and the accused,
then he/she is under the duty to relieve him/her self from carrying out the order.

Rule number (43 ): The law does not provide for a certain form to be used in the delegation of
powers as long as the order isissued by a competent authority. It aso does not stipulate certain
phrases to be used, as long as the order isin writing, dated and signed by the person who issued it.
The order has to be explicit in delegating the powers.

Rule number (43 ): The verba delegation of powersis considered invaid and cannot be corrected
by the subsequent writing of an order, if any procedures or actions were taken upon the verbal order.
The judicid officer is not required to carry with him/her the origina delegation of powers order while
executing his’her duties, because such a requirement might hinder the investigation process, which
requires immediate actions to be taken. Thusit is permitted to fax the delegation of powers, aslong as
itisin written form and it islegible.

Rule number (43 ): The delegation of powers order has to contain the name, post and signature of
the person who issued it as well as the post of the judicia officer to whom it is addressed. It dso has
to have the name of the accused, the charges against him/her, and the actions that need to be taken.

Rule number (43 ): The delegation of powers order hasto contain the date of itsissuance in order to
make certain that the action is taken after the order was issued not before it.
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Rulenumber (4 ): The competent person must sign the delegation of powers order asitisthe
only admissible evidence that the order was issued by the competent person. Without a signature, this
could not be proven in any ather way. The fact that the order is drafted in the person’s handwriting,
or that there is his’her testimony that he/she issued it, cannot substitute for the signature requirement.

Rule number (43 ): A vaid delegation of powers order is considered to be an investigation
procedure in itself, and it has al the effects that law gives to investigation procedures, such as
stopping the Statute of limitation.

Rule number (43 ): The person who has been delegated the powers is considered to have the same
powers, authorities, and duties that the investigators have. He/she has to observe the following
requirements:

a) To belimited to the powers and duties delegated to him/her.
b) To respect the procedural rules governing the investigation.

c) To belimited by the period stated in the delegation order.

3.10 RULES GOVERNING RELEASE ON BAIL

Mandatory release:

Rule number (43 ): When the causes for detaining the accused cease to exist, the competent
authority hasto release him/her immediately without exercising any discretionary power. Thisis
applicable to the following circumstances:

a) The Genera Prosecution has decided to stop processing the case; it is mandatory to
release the accused immediately utilizing an order issued by the Attorney Genera or
one of hig’her assistants.

b) If it was proven to the General Prosecution, through its investigations, that the
incident does not congtitute a crime that permits the detention of the accused, such as
if the incident constitutes an infraction punishable by fine only.

c) If the detention period determined by the competent authority has expired and no
extension is provided.

d) If thesix months' period provided by the law has expired and the accused has not
been referred to tria before the competent court.

e) If the accused was found innocent, was sentenced to pay afine, or was put on
probation, he/she should be released immediatdy, even if the General Prosecution has
appealed the verdict.

f) If the detainee is sentenced for a period equivaent to, or less than, the period he/she
spent in precautionary detention.
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Discretionary release

Rulenumber (4 ): If therelease of the accused congtitutes a mandatory measure as provided by
the law, then higher release fals under the discretionary power of the competent authority. If the
reasons for detaining the accused cease to exist, and the competent authority finds that the interest of
the investigation does not require such detention anymore, then it has the power to release him/her.
The following issues must be considered:

a) If the detainee was aformer convict, it is hard to order hisher release because he/she
constitutes a danger: he/she has not learned from his/her past convection and it did
not stop him/her from committing another crime. On the contrary, if the detainee has
no crimina past, then it is most probable that he/she should be rel eased.

b) Themedica condition of the detainee might play amagjor rolein hisher rdeaseif it is
proven through medical reports that his’her health cannot withstand the detention
conditions or hisher health will deteriorate as aresult of such detention because of
the lack of medical care.

c) If the security and the emotions of the victim and his/her family were the causes
behind the detention order, then the reconciliation of the parties, and the victim's
dismissa of his’her complaint and his’her consent to the release would create a
logicd reason for the competent authority to release the accused.

Rule number (4 ): The accused has the most to benefit from hisher release and so he/she has the
right to ask competent authority for his’her release. The accused can submit such arequest by
him/hersdlf or through his/her attorney unless there isan in absentia court judgment against him/her,
inwhich case, it is not permitted to release him/her on bail after being apprehended.

Rule number (4 ): Thelaw does not require a specific format for the release request submitted to
the competent court or the General Prosecution. It only hasto bein writing and signed by the
petitioner, with the date and dl other relevant , such as the name of the accused, his’her place of
residence, the number of the case, the charges against him/her, and the justifications for the release.

Rule number (44 ): The basic ruleis that the competent authority, which has the power to grant the
release of the accused, is the General Prosecution, asit is the authority that ordered the detention and
it has the power to assess if the reasons for the detention still exist. All thisis conditioned on the fact
that the investigation is still under the authority of the General Prosecution. If the caseistransferred to
the competent court then the court has the power to review the release request.

Rule number (44 ): The prosecution members have to personally supervise the release process. The
reports indicating the occurrence of the release should be kept in the case file.

Rule number (44 ): If the Genera Prosecution orders the release of the accused, it ill hasthe
power to rearrest him/her and put him under precautionary detention, if the evidence against himv/her
grows or new circumstances emerge

Rule number (44 ): A bail request must be submitted to the competent judge who has the power to
order the detention of the accused, on the condition that the Genera Prosecution did not refer the
accused to the court. A release on bail request has to be submitted according to the following
requirements.
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a) The bail request has to be submitted to the conciliation judge within the first forty-five days
of the detention.

b) After forty-five days have passed, the request has to be submitted to the first instance court
regardless of whether or not the accused was referred to the court.

Rule number (44 ): After the referral of the detainee to the court to stand trail, the bail request hasto
be submitted to the same court, even if there is no hearing date set. The court gains such authority the
moment the indictment list is registered at the court clerk’s office.

Rule number (44 ):If the competent court convicted the accused, then it is the same court that has
the power to release him/her on bail. The court’ s decision regarding the bail request may be appealed
before the appellate court that the trid court’s judgments are appealed to.

Rule number (44 ): The court can only look into the bail request in the presence of the prosecutor
and the detainee (whether he is a suspect or a convict). If the detainee is absent his/her lawyer can
substituted for him/her.

Rulenumber (4 ): After verifying the presence of the defendant, the court hears the arguments of
both sides regarding whether it should grant or deny the bail request. After the arguments are done,
the court has the power to decide the following:

a) To release the detainee on bail, in which case the correction or detention center warden
has to release the detainee immediately, unless he/she is detained on other charges.

b) To refuse the detainee release on bail.
c) To reassessthe prior order issued by the same court.

Rule number (449): If the court orders the release of the accused on bail, then he/she has to sign the
bail document that contains the amount of money determined by the court. The document can also be
signed by his/her guarantors if the court deems it acceptable.

Rule number (450): The guarantor has the right to submit a request before the competent court
asking it to invaidate the whole bail bond or the part related to hinvher.

Rule number (451): The court, when viewing such arequest, has the power to decide the following:
a) Toinvaidate the whole bail bond or the part related to the requester.

b) Order the redetention of the accused, unless he/she provides another guarantor or a cash
guaranty, the amount of which is determined by the court.

Rule number (452): The competent court has the power, if itis proven that the detainee violated the
conditions for hig’her release as stated in the bail bond, to decide the following:
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a) Issue asummons order against the released detainee and order his’her detention.

b) Order the payment of the full amount of the bail bond if it was not aready deposited at
the courts cashier.

¢) Order the seizure of the cash guarantee or its amendment.

Rule number (453): If the guarantor dies before the collection or seizure of the bail bond amount,
higher heirs are to be relieved from any obligations related to the bail. In this case, the court that
granted the release can order the detention of the accused, unless he/she provides another guarantor or
a cash guaranty.

Rule number (454): The Genera Prosecution and the accused are both given the right to petition the
competent court to reassess its decision regarding the bail request. The request has to be submitted to
the same court that issued the decision regarding the bail on the condition that one of the following
Stuationsis present:

a) Thediscovery of new facts related to the case.

b) A change in the circumstances present when the court issued its decision regarding the
bail request, such as the reconciliation between the accused and the victim.

Rule number (455): The court, when reassessing its decision regarding the bail request, and after
hearing both the arguments from both sides, has the power to decide the following:

a) Order the release of the detainee on bail.
b) Cancd the release on bail order and redetain the accused.
c) Amend its prior order.

Rule number (456): The court’s decision regarding the bail request can be appealed by the Genera
Prosecution or the detainee, through a petition submitted to the competent court. The competent
court has the power to release the detainee on bail, cancel the release on bail order and order the
detention of the accused, or amend the prior order of the court.

Rule number (457): The law alows either the General Prosecution or the accused to submit the
request for reassessing the decision regarding the release on bail, according to the situation stated
above.

Rule number (458): The accused or another person can provide the bail bond. It is not permitted to
pay the bond amount in installments. The court has the power to release the detainee without a cash
bond, after providing a guarantor, or after receiving a personal commitment from the accused
him/hersalf.

Rule number (459): If it is convinced that the accused cannot provide a bail bond, then the court can
substitute the bond with a personal commitment from the accused that he/she will report to the police
station on the dates determined in the release order.
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Rule number (460): The court has to ask the accused to select a place of residence other than the one
where the incident took place.

Rule number (461): The prosecution member has to be present during bail hearings and al the
formal and substantive pleas that supports its standing regarding the denid of bail for the accused.

3.11 RULES GOVERNING THE COMPLETION OF THE INVESTIGATION AND THE ACTION TO
BE TAKEN BY THE GENERAL PROSECUTION:

Referring the accused to the competent court:

Rule number (462): If, after concluding the investigation a prosecution member finds that the
incident constitutes an infraction, then he/she has to refer the case file to the competent conciliation
court in order to try the accused.

Rule number (463): If after concluding the investigation the prosecutor finds that the incident
constitutes a misdemeanor, then he/she should direct the charges to the accused and refer the case file
to the competent conciliation court in order to try him/her.

Rule number (464): If the prosecutor finds that the incident constitutes a felony, then the prosecutor
has to charge the accused and send the case file to the Attorney Genera or one of hig’her assistants.

Rule number (465): If the Attorney Genera or one of higher assistants finds that the incident does
not constitute afelony, but rather it constitutes a misdemeanor or an infraction, then he/she should
order the amendment of the charges and resend the case file to the related prosecutor in order to have
it referred to the competent conciliation court.

Rule number (466): If the Attorney General realizes that other investigations should be made, he/she
must send back the case file to the related prosecutor, to have the investigations carried out.

Rule number (467): If the Attorney General or one of his assistants finds that the indictment is
correct and complete, then he/she has to order the referral of the accused to the competent court for
trall.

Rule number (468): The referrd to the court order has to contain the name of the claimant, and the
name of the accused, his/her age, place of residence, date of birth, and the date he/she was detained, in
addition to asummary of charges, the date the crime was committed, the type of crime, and the law
article numbers that enumerate the actions committed.

Rule number (469): The prosecutor should prepare the indictment sheet. This has to include the
name of the accused, the date of his’her detention, the type of crime he/she is charged with, the date
the crime was committed, and the law article number enumerating the acts committed, in addition to
the victim’s name and the names of the withesses.

Rule number (470): The prosecution member has to register al the cases he/she receives and
organize an indictment sheet for submission to the competent conciliation court, if the crime
constitutes an infraction or a misdemeanor. If the crime constitutes a felony, then the prosecution
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member has to organize a draft indictment sheet and submit it with the case file to the Attorney
General’s Office for review by senior prosecutors.

Rule number (471): The senior prosecutor has to review the file and prepare alegal memo, which
summarizes the facts of the case, and submit it to the Attorney Genera with the draft indictment
sheet. If the senior prosecutor finds that the legal work of the prosecution member is correct, he/she
has to approveit, and if it isnot, he/she must correct the work and organize a new draft indictment
sheet to be submitted to the Attorney Genera for the ultimate decision.

Rule number (472): All legd memos must be drafted in writing using ink pens, have adate, and be
signed by the relevant prosecution member. All memos have to be kept in the case file.

Rule number (473): If the prosecution members have to start the litigation process for cases where
the suspects are under precautionary detention, such action should not be delayed pending the
detention of other suspects. The rules governing the fugitive suspect are to be applied so as not to
prolong the detention period without just cause. .

Rule number (474): It is not permitted, when giving the criminal act its legd description, to limit it
to some of the crime’' s elements and neglect another elements. It is aso forbidden to ignore the
existence of factors that can affect the legal description of the crime.

Rule number (475): Thelitigation process cannot be initiated before al the case’s lements are
present. This regquirement prevents any unnecessary continuances by the court or the ateration of the
legal description of the crime.

Rule number (476): If the initiation of the litigation process depends upon the tria results of another
criminal case, the prosecution member must delay the initiation of the litigation process until the
court concludes the other case.

Rule number (477): If theinitiation of the litigation process is pending on the conclusion of a
persond status issue, then the prosecution member has to give the accused, or the plaintiff in a cvil
case, or the victim enough time to bring the matter before the competent authority. If the time given
by the prosecution member has passed without settling the persona status issue, the prosecution
member can either set another time limit, if he/she finds that there are compelling reasons to do so, or
can initiate the litigation process.

Rule number (478): Only the Attorney General or one of his’her assistants can initiate the litigation
process against state officials or the members of the judicia police if such person committed a crime
while acting in hisher officia capacity or during the performance of his official duties.

Halting the proceedings in the case:

Rule number (479): If after concluding the investigation, the prosecution member finds that the
action committed does not congtitute a crime, or the case cannot be prosecuted because of the statute
of limitations or the death of the perpetrator, or the crime was dismissed by a genera amnesty, or the
accused was tried and sentenced before for the same action, or the accused is not legally responsible
for his’her acts due to his’/her age or mental capacity, the prosecution member has to express this
opinion in alegd memo to the Attorney Genera for lega action .
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Rule number (480): The case must be referred to one of the senior prosecutors at the Attorney
General’s Office so he/she can prepare alega memo concerning the incident and submit it to the
Attorney General or one of his/her assistants to take the necessary action. If the Attorney Generd or
one of his/her assistants finds that the opinion of the senior prosecutor is correct, then he/she should
issue an order to halt the proceedings in the case and release the accused if he/she is under detention.

Rule number (481): If the halting of the procedures is because of the suspect’s mental capacity, the
Attorney Genera has the power to communicate with the relevant ingtitution in order to provide
him/her with medical care.

Rule number (482): If the Attorney General or one of higher assistants finds that the action-
committed does not congdtitute a crime, or the case cannot be prosecuted because of the statute of
limitation, or the accused was tried and sentenced before for the same action, or the accused is not
legally responsible for his/her acts due to his/her age or menta capacity, or because evidenceis
absent, or the identity of the perpetrator of the crime is not known, then the Attorney General has to
order the halting of the proceedings in the case.

Rule number (483): If it is proved to the prosecution member, after the conclusion of the
investigation and the clearing of al the circumstances related to the crimina incident, that the charges
are absolutely not gpplicable to the accused, or there is no opportunity for convicting the accused,

then he/she has to order the halting of the proceedings in the case. The prosecution member must not
try the accused and let the court acquit him/her of the charges, because the tria in itself congtitutes a
very serious process that affects the suspect’ s reputation and could aso burden hinvher financially
and emotiondly.

Rule number (484): The halting of the proceedings, as related in the case memo, should mertion the
incident, a thorough discussion of al the investigations conducted, and the reasons behind the
prosecution’ s decision to show that the prosecutor is fully aware of al the aspects of the case.

Rule number (485): The order to halt the proceedings can be issued for the following reasons.

a) Theinability to identify the perpetrator of the crime. A request to the crimina police to
continue their search for the perpetrators should be made.

b) Thelack of evidence.
¢) Theincident did not take place.

d) If theincident was not important; for example, if the accused is the victim'’s brother, and the
latter dismisses his complaint after reconciling with his brother.

€) When it isnot permitted to initiate the criminal case, asin crimes that need a complaint to be
submitted to initiate criminal investigation, and no complaint was submitted to the competent
authority.

f) Theexpiring of the statute of limitations that governs the crime or the death of the
perpetrator.
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Rule number (486): The Genera Prosecution has the power to halt the proceedings in the case, even
if al the elements that congtitute the crime were present, in order to preserve the general good; for
example, if the crime was avery minor, one or the victim is related to the accused and they
reconciled. The halt of the proceedings in cases of minor crime is permanent.

Rule number (487): The General Prosecution has the right to summon the father or guardian of any
minor suspect, when it halts the proceedings in the case, in order to notify him/her of the severe
consequences if the minor suspect repeats such acts.

Rule number (488): It isnot permitted to halt the proceedings in a case before inspecting al the
facts and evidence related to it. If the prosecution member has suspicious regarding the evidence,
he/she cannot halt the proceedings based on these suspicions only. He/she has to complete the
investigation in the most reasonable time possible in order to confirm or dismiss such evidence,
because it is the right of the accused to be cleared of the charges against him/her completely.

Rule number (489): The order to halt the proceedings is considered to be ajudicia judgment. Thus,
it has to be documented in writing and it has to be reasoned. The prosecution member has also to
include the facts of the case and discuss the evidence the order.

Rule number (490): When the order to halt the proceedings has been given, natification must be
given to the victim, or the plaintiff in a civil lawsuit. If the victim or plaintiff has died, the notice
should be sent to his’her heirs. The natification form has to be kept in the case file after being signed
(and returned?) by the person to be notified.

Rule number (491): The plaintiff in a civil lawsuit has the right to petition the Attorney Genera
regarding the halting order.

Rule number (492): The Attorney General hasto rule on the petition within one month of its
submission through the issuance of afina decision.

Rule number (493): The plaintiff in a civil lawsuit has the right to appeal the Attorney General’s
decision on acrimina case before the court that has the jurisdiction to try the case. The court ruling in
such a case shall be find. If the court has dismissed the Attorney General' s decision, then the case has
to be heard by another panel or judge

Rule number (494): When the proceedings are halted temporarily, as when they are insufficient or
the perpetrator could not be identified, the Attorney General has the power to cancel the halting of the
proceedings order if new evidence emerges, or the perpetrator isidentified.

Rule number (495): If the testimony of a new witness, that was not summoned or heard by the
general prosecution in the past, could strengthen the existing evidence and lead to the truth, then such
testimony can be considered new evidence.

The course of action when the case documents are stolen or damaged:

Rule number (496): If the original copies of the papers and documents related to the investigations
and procedures taken in the case were lost, damaged, or stolen before the issuance of a decision , the
Genera Prosecution has the right to rearrange and reproduce such papers.
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Rule number (497): If there is no indictment decision or it cannot be found, then the procedures
documented in the lost or damaged papers have to be repeated. If some papers and documents are lost
from a homicide case file, such as the inspection report and the testimonies of the witnesses, the
prosecutor has to re-question the witnesses, re-inspect the sceneand document why such
procedures were repeated.
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CHAPTER 4 THE TRIAL PHASE

4.1 GENERAL RULES

Jurisdiction in Criminal Cases;

Rule number (498): The court’ s territoria jurisdiction is based on the location where the crime was
committed, the suspect’s place of residence, or the place where the suspect was arrested. All these
three locations have the same defining impact on jurisdiction.

Rule number (499): In cases of an attempted crime, the crime is considered to be committed in each
and every place where acts of preparation for the crime took place. In continuous crimes, the place of
committing the crime is every place where the continuous act took place. In the case of habitual and
consecutive crimes, the place of committing the crime is any place where any one of these acts was
committed.

Rule number (500): If acrime, which falls under the provisions of the Palestinian law, was
committed outside of Palestine, and the perpetrator of such a crime has no place of residence in
Palegtine, and he/she was not arrested in Palestine, then the case against such a person hasto be
brought before the competent first instance or conciliation court in Jerusalem.

Rule number (501): If parts of the criminal act fal within the jurisdiction of the Palestinian courts,
and other parts fall outside such jurisdiction, and the act would have constituted a crime under the
Palestinian pena codei.e. it was fully committed under the Palestinian courts' jurisdiction, then every
person who committed any parts of such an act within the Palestinian court’ s jurisdiction can be tried
according to the Palestinian pena code, as if he/she has committed the whole act under the
jurisdiction of the Palestinian courts.

Rule number (502): The conciliation courts have the power to try al infractions and misdemeanors
that fall within their territoria jurisdiction, unless the law provides otherwise.

Rule number (503): The first instance court has the power to try al the felonies and misdemeanors
related to it that are referred to the court by the Attorney Genera or one of his/her assistants.

Rule number (504): If asingle act constituted more than one crime, or if more than one crime was
committed for a single purpose, and the crimes were interrelated with each other in away they cannot
be split, then if one of these crimes falls under the first instance court’ s jurisdiction, the court in such a
case has the power to try all the cases.

Rule number (505): If the first instance court finds that the incident as it is described in the
indictment sheet congtitutes a misdemeanor, it should rule that it has no jurisdiction over the case and
refer it to the competent conciliation court.

Rule number (506): If the conciliation court finds out the crime it has before it constitutes afelony
that falls under the jurisdiction of the first instance court, the conciliation court hasto rule that it is
not the competent court to try the case and refer it to the General Prosecution.
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Rule number (507): If the conclusion of the crimina case is based on the adjudication and
conclusion of a personal status issue, the criminal court has the power to stop the case proceedings
and give the accused, or the plaintiff in a civil lawsuit, or the victim a period of time in which to
submit the issue in question to the competent court. Such a procedure does not prevent the
implementation of precautionary and urgent measures.

Rule number (508): If, during the conciliation court’s hearing session, an infraction or misdemeanor
is committed, the conciliation judge has the power to try the perpetrator immediately and sentence
him/her after hearing arguments from the prosecution’ s representative and the defense. The ruling of
the judge in such a case can be contested through post judgment motions described in the law. If the
crime committed during the hearing congtitutes a felony, the judge has to organize a minutes report
regarding the incident and refer the accused to the General Prosecution.

If any crime, regardless of itstype, is committed during a hearing session before the first instance,
appellate or high court, the court has to organize a minutes report regarding the incident and refer the
accused to the General Prosecution.

The trid of the accused in such cases cannot be based on the condition that a complaint has to be
submitted, even if the crime committed is of the kind that requires such an action.

Rule number (509): The rules of jurisdiction in criminal cases are related to the public order and thus
can bring before the court any of the adversaries, regardless of the status of the case, even if the case
is before the cassation court, and the court hasto settle any jurisdiction issues itself, even if these
issues were not brought up by the parties

Rule number (510): If the conclusion of acrimina case is pending on the conclusion of another
crimina case, the court has to halt the proceedings regarding the first case until the second oneis
concluded.

Rule number (511): The competent criminal court has the power to settle all the issues, where the
conclusion of the crimina case is pending on (the conclusion of another criminal case?), unless the
law provides otherwise.

Jurisdiction in civil cases:

Rule number (512): The competent crimina court has the power to adjudicate a civil lawsuit
stemming from the crime regardless of its value. The civil lawsuit has to be litigated after the criminal
one.

Disputes over jurisdiction:

Rule number (513): The subject matter jurisdiction is determined according to the legal description
given to the incident by the General Prosecution, not according to the sentence imposed by the judge
after trying the case.

Rule number (514): If a crime was committed and two different courts start trying it on the basis
that both courts have jurisdiction over it , or two courts decide that they don't have jurisdiction over
it, or if acourt decides that it has no jurisdiction over a case referred to it by the Genera Prosecution,
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this would result in a dispute over jurisdiction that would obstruct justice. Such disputes have to be
solved through the appointment of the competent court.

Rule number (515): All the parties concerned have the right to request the appointment of the
competent court through a petition submitted to the cassation court. The petition must be sent with dl
the papers that support the request. If the request isrelated to a dispute between two conciliation
courts, which are under the same first instance court, then the request has to be submitted to the first
instance court.

Rule number (516): If the request to appoint the competent court is submitted by the plaintiff, or the
defendant in a civil lawsuit, the chief judge of the court to which the request is submitted has to order
that a copy of the request be given to the other party and the General Prosecution has the duty to
notify the two courts that have the jurisdiction dispute of the request.

Rule number (517): The Genera Prosecution or the accused, or the plaintiff in a civil lawsuit, hasto
give hig’her opinion regarding the request to appoint the competent court within one week of his/her
notification of the request.

Rule number (518): If two courts decide that each one of them has jurisdiction over the case, and
they were both notified that a request to appoint the competent court was submitted, then both courts
have to halt the trial proceedings, or the issuance of judgment in the case, until the competent court is

appointed.

Rule number (519): If ajurisdiction dispute occurs that results in the issuance of two different
judgments in one single case, the execution of both judgments has to be halted until adecision
regarding the appointment of the competent court is issued.

Rule number (520): If the accused, or the plaintiff in a civil lawsuit, is not found to be correct in
submitting the request to appoint the competent court, then the court has the power to fine him/her
with afine not to exceed fifty JDs or the equivalent, or can order him/her to compensate the affected
party according to his’her request.

Rule number (521): The court reviews the request submitted to it after reviewing the General
Prosecution’ s opinion regarding the matter, unless the court sees otherwise. Then the court issues its
decision appointing the competent court. It has also the power to rule on the correctness of the
procedures and action taken by the court that was found incompetent to try the case.

Referring the case to another same level court:

Rule number (522): Infedony and misdemeanor cases, the competent appellate court has the power
to decide, according to arequest by the Attorney General, to refer the case to another same level
court, if it finds that trying the case by the competent court would violate public security.

Rule number (523): The court of appeals reviews the referral request without a hearing. If the court
decides to refer the case to another court, it has to confirm the correctness of the procedures taken by
the competent court that was trying the case.
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Rule number (524): The refusal to refer the case to another court does not prohibit the Attorney
General from submitting a new request for its referral based on new reasons that emerge after the
refusal decision.

Notifying the parties:

Rule number (525): Judicial papers have to be served through a server, or one of the police members,
and they must be delivered to the relevant individual personally or at his place of residence. If it is
impossible to do so, then one of hig’her family members who is living with him/her, and who by

his/her appearance indicates that he/she is eighteen years old or older, may be notified. The competent
court’s clerks officeis to organize any notification mechanism.

Rule number (526): If the person to be notified or one of his family members refuses to accept the
notification papers or refuses to sign the copies, then the server or the police member has to document
this on the original note. The court has the right to consider such a natification as valid.

Rule number (527): If the address of the person to be notified is located within the jurisdiction of
another court, the judicid papers shall be given to the clerks’ office of that court to be served, and
thenreturned to the competent court that issued the papers accompanied by areport on the
procedures that were taking regarding the notification by the court that had the papers referred to it.

Rule number (528): The notification form should be produced in two identical copies, one of which
isto be handed to the person to be notified or the person described by the law. If there is more than
one person to be notified, then each person must be given a copy of the notification form.

Rule number (529): No judicid papers shal be served before 7:00 am or after 7:00 pm, or during
officid holidays, unlessin cases of urgency, provided that there is awritten permission issued by the
conciliation judge or the chief judge of the court.

Rule number (530): The natification form should include the following information:
a) The name of the court and the case number.

b) The name of the person who asked for the notification, his/her address, and
representative.

¢) The name of the person to be notified and hig’her address and capacity.

d) The subject of the notification.

e) The date, day, and time of the notification.

f) The name of the person who carried out the notification and his/her signature.

g The name and capacity of the person who received and signed the notification form .
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Rule number (531): The notification of the adversaries in infraction cases has to take place one day
before the hearing date. The notification must be given three days before the hearing date in
misdemeanors.

Rule number (532): Theclerks' office of the competent first instance court has to notify the accused
of the indictment sheet a week before the hearing date.

Rule number (533): The notification of an accused that is detained and/or imprisoned has to be done
through the warden of the correction center or the person in charge.

Rule number (534): Soldiers and officers serving in the police or security apparatuses or the genera
security have to be notified through their commanders.

Rule number (535): The chief clerk is obliged to permit the adversaries to review the case file and
papers after they have been notified to appear before the competent court.

Rule number (536): The notification of diplomatic corps members has to be done through the
Ministry of Foreign Affairs.

Preserving order during hearing sessions:

Rule number (537): The maintenance of order and the management of the hearing sessions areisthe
duties of the chief judge of the court, whether it isafirst instance, appeads, or cassation court. The
conciliation judge has duty to maintain order during the hearing sessions.

Rule number (538): If, during the hearing session, one of the public expresses his satisfaction or
dissatisfaction, or he/she makes any noise or violates that session’s order, the head of the hearing
session has the power to order him/her out. If the person who was ordered to leave refuses to do so or
returns to the hearing, then the head of the hearing session has the power to order the person’s
imprisonment for three days. Such an order is considered afina order.

Rule number (539): If the violation of the hearing session’s order is committed by a court official,
then the court’s chief judge can impose on such a person, during the hearing session, the disciplinary
action that can be imposed on him/her according to the law.

Rule number (540): The court has the power, before the conclusion of the hearing session, to retract
its decison.

Rule number (541): Crimesthat are committed during the hearing sessions, upon which the court
does not rule during the hearing, are required to be tried according to the generd rules

Rule number (542): If an attorney, while executing his’her duties during the hearing, commits a
criminal act or what could be consider a disruption of the hearing’s order, the head judge has to
prepare a report regarding what happened. The court has the power to decide whether to refer its
report to the General Prosecution if the act committed by the attorney constitutes a crime, or to refer it
to the president of the Bar Association if the act requires a disciplinary action to be taken. The judges
who were present when the attorney committed the criminal act are prohibited from trying the case.
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Proving the criminal case:

Rule number (543): The judge cannot rule based on his’/her persona knowledge or information about
the case.

Rule number (544): In criminal cases evidence can be introduced by al means available unless the
law specifies a certain means of proof to be used.

Rule number (545): If there is no proven evidence against the accused the court shall declare
him/her innocent of the charges.

Rule number (546): The court’s judgment can only be based on evidence that is presented and
discussed during the hearings in the presence of the adversaries.

Rule number (547): The court by itself, or according to the adversaries request, has the power during
the trid to order the presentation of any evidence it might see necessary to reveal the truth, and it also
has the power to hear any witness who volunteers to testify.

Rule number (548): The testimony of an accused against another accused, in the same case,
congtitutes an imperfect proof and the court cannot base its conviction exclusively on such a proof.
Thus, no suspect shall be convicted based on the testimony of another suspect unless there is other
evidence that supports the testimony. The accused has the right to cross-examine the other accused
who brings testimony against hinvher.

Rule number (549): The court is obliged to implement the provisions of the Commercia and Civil
Evidence laws while adjudicating a civil lawsuit that stems from the crimina case.

Rule number (550): The procedures to be applied in a civil case are the procedures stated in the
Criminal Procedures Law.

Rule number (551): No incident shal be proven through the letters and conversations that take place
between the accused and hig/her attorney.

Rule number (552): The minutes reports organized by the judicia officers regarding the infractions
and misdemeanors that fal within their jurisdiction are considered to constitute a proof, regarding the
incidents documented in such minutes, unless it is proved otherwise.

Rule number (553): For the minute report to have an evidentiary effect it hasto:
a) Comply with the formalities described by the law.
b) The person who prepared it has to have witnessed the incident by him/hersalf.

c) The person who prepared it has to have done this during his’her officia duty and within
his’her powers.

Rule number (554): Confession is the accused s admission that he/she committed the incidents that
condtitute the crime. For the confession to be valid the following conditions have to be present:
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a) It must be avoluntarily confession made without any pressure or physical or mental
intimidation, and without any threats or promises.

b) It must be consistent with the facts within the conditions of the crime.
¢) It must be straightforward and frank that he/she committed the crime.

Rule number (555): Confession isamean of proof that is subject to the court’s discretionary power.
Confession does not have to be inclusive and detail the whole incident of the crime and the motives
behind it. Confession can till be valid even if it is less than a complete explanation.

Rule number (556): The court has to search by itself for the truth regarding the crime and the
motives behind it. The court must look at the confession as only a piece of evidence, and if it finds
that the confession is not atrue one, it has to disregard the confession. Trying the criminal case is the
right of society, and not only the accused, and the punishment must be imposed only on the guilty
person.

Rule number (557): The confession can be used as evidence only against the person who confessed.

Rule number (558): The accused has the right to remain silent and higher silence should not be
interpreted as a confession.

Rule number (559): The accused should not be punished for the false statements he/she made in
order to defend him/herself.

Rule number (560): Finger, hand, and footprints are admissible evidence in the trial. Photographs
can also be used in order to identify the accused and anyone who is related to the crime

Rule number (561): All the chemical reports organized by the person in charge of the government
labs, or any other officidly recognized labs, regarding the results of chemical tests performed on any
suspicious substance are considered to constitute admissible evidence There is no need for such a
person to testify during the trid unless the court deems it necessary.

Rule number (562): If any of the accused’ s relatives or histher spouse is called to testify in the tria
by the accused, then such a person’ s testimony can be used to prove that the accused committed the
crime.

Rule number (563): It is permitted to accept the testimony of a person who had heard from a person
who was present when the crime was committed, or within a short period before or after its
occurrence, if such testimony is related directly to the crimina incident or to incidents that are related
to it, and the person whom the witness is quoting is himsdf/hersef awitnessin the tridl.

Rule number (564): It is permitted to accept the testimony of a person who had heard from the
victim within a short period before or after the incident, or before his/her death, and if what he/she
heard is related to the criminal incident. Such testimony is acceptable even if the victim was not able
to attend the trial.
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Rule number (565): The testimony, which is heard on the basis of enlightening the court, is not
enough to convict unless supported by other evidence.

Rule number (566): The statement of the accused given before the judicia officers by which the
he/she confesses to the crime is admissible evidence before the court, if the General Prosecution
provides evidence regarding the circumstances that surrounded the confession, and the court is
convinced that the confession was made willingly.

Rule number (567): The court has the power to weigh the value of the witness's testimony and it can
make notes regarding their conduct and behavior in the hearing’ s minutes.

Rule number (568): If the testimony does not match with the incidents or there is contradicting
testimony, the court can choose that which it believes.

Rule number (569): The judgments issued by the persona status courts (Sharia), which fall under
their jurisdiction, have a conclusive presumption before the crimina courts.

Judges’ recusal:

Rule number (570): The judge should refrain from participating in the trial of a case if he/she was
the victim of the crime committed, or if he/she became involved in the case as ajudicial officer, as
the attorney of one of the suspects, as a prosecution member, or as an expert. The judge a so cannot
participate in the appeal of ajudgment if he/she was the one who issued it.

Rule number (571): The adversaries have the right to ask for the judges' recusal if one of the
Stuations prescribed in the Civil and Commercial Procedures Law is present. These situations are:

a) |f thejudge or his’lher spouseis a party to a case similar to the case he/she is presiding over.

b) If thejudge or his’her spouseisin judicial dispute with one of the parties, unless such a
dispute was initiated in order to recuse the judge.

c) If thejudge' s divorcee or one of judge’ s relatives or his’her in-lawsisin adispute that is
pending before the courts with one of the parties, or his/ her spouse, in the case, unless the
dispute was initiated in order to recuse the judge.

d) If one of the parties works for the judge or there was animosity or a friendship between the
judge and one of the parties that would affect the judge’ s impartidity.

Rule number (572): It isnot permitted to request the recusal of the General Prosecution members or
the judicid officers

Judicial recusal procedures:

Rule number (573): If any of the recusal reasons is present, the judge has to report thisto the chief
judge of the court so the court can decide if that judge should be excluded from the ddliberations.
Besides the recusal reasons described by the law, the judge is permitted to ask the court or the chief
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judge to excuse him/her from presiding over the case if he/she felt that there were reasons that would
cause him/her embarrassment.

Rule number (574): The person regquesting the recusal of the judge has the right to submit a request
that contains the reasons that prohibit the judge from hearing the case.

Rule number (575): The petitioner seeking recusal has to submit his’her request before the court
starts hearing the case, unless the reason for recusal emerges after the start of thetrial. In this case,
the request has to be submitted in the first hearing that comes after the reason for the recusal request
has emerged. The recusal request cannot be accepted after closing the arguments.

Rule number (576): The recusal request should be submitted to:

a) The chief judge of the first instance court, if the judge to be recused is a conciliation court
judge or one of the first instance court judges.

b) The chief judge of the appellate court, if the judge to be recused is the first instance court
chief judge or one of the appd late court judges.

¢) The chief justice of the cassation court, if the judge to be recused is the chief judge of the
appellate court or one of the cassation court judges.

Rule number (577): Thejudge who isthe subject of the recusal procedures has to give hisher written
response to the recusal request within three days from receiving it. If the judge does not give his’her
response within the three-day period, the competent chief judge has the right, when the reasons stated
for recusal are valid and correct, to issue an order banning the judge from hearing the case and to
second another judge to hear it.

Rule number (578): The competent chief judge has to review the recusal request in the presence of
the requester and he/she has to give hisher decision regarding it within seven days from the day the
request was submitted. The chief judge’s decision in such acaseis subject to appeal or cassation
unless the decision was issued by the Chief Justice of the cassation court.

Rule number (579): It is prohibited, when reviewing the recusal request, to interrogate the judge or
ask him/her to swear.

Rule number (580): All proceedings in the case have to be stopped when the recusal request is
submitted, until afinal decision regarding the request isissued. In cases of urgency, and upon the
request of one of the parties, the chief judge can second another judge to preside over the case.

Rule number (581): If the recusal request is rejected or dismissed, the court has to fine the requester
no less than a hundred JDs and no more then five hundred JDs, or the equivaent in the usua
currency.

Rule number (582): If the judge who was the subject of the recusal request sued the requester for
damages or submitted a complaint against him/her to the competent authority, then he/she should
refrain from litigating the case.
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4.2 THE CIVIL LAWSUIT

Rule number (583): Every person who sustained damages because of the crime has the right to
submit arequest in his’her capacity as a plaintiff to the competent prosecutor or to the court where the
case is being tried in order to seek compensation for the damages he/she sustained.

Rule number (584): The civil daim cannot be brought before the appeal’ s court so that the defendant
in the criminal case is hot deprived of one of the adjudication levels.

Rule number (585): The reason behind a civil case that stems from a criminal case isthat there were
persona damages sustained as a result of the crime. Thus, no civil claim can arise from crimes where
there were no personal damages sustained; for example,: holding a weapon without a license.

Rule number (586): The following conditions have to be present in any damage in order to have a
civil claim before the crimind court:

a) The damage hasto be aresult of the crime committed by the accused.
b) The damage has to be the direct result of the crime.
¢) The damage hasto be certain to occur whether in the present or the future.

Rule number (587): A civil dam can be made only by the person who persondly sustained damage.
Such a person is generdly the victim of the crime but it could be somebody e se, such as the wife who
filesacivil claim for damages sustained by her because of the killing of her husband.

Rule number (588): The civil clam has to be made through a request submitted to the competent
prosecutor or to the court that is hearing the relevant criminal case. The request has to be reasoned and
include the evidence and proof that justify it.

Rule number (589): The civil clam case can be subsequent to the criminal case and submitted to the
competent criminal court, or it can be submitted separately to the competent civil court. In this case
the proceedings in the civil case should be halted until afina ruling regarding the crimina caseis
issued, unless the proceedings in the criminal case were halted because of the insanity of the accused.

Rule number (590): If the plaintiff brought his’her claim before the civil court then he/sheis
forbidden from bringing such a claim before the criminal court, unless he/she dismisses hisgher clam
before the civil court.

Rule number (591): Theright of the person who sustained the damages to choose the civil claim
jurigdiction findsits judtification in the following:

a) Thecivil claim brought before the criminal court obliges the criminal court to hear both the
civil claim and the crimind case together. This benefits the plaintiff with the application of
the easy and quick criminal procedures now used on the civil case.
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b) Thecrimina court, when ng the crime and its effects during the crimina case, would
be more efficient in weighing the damages resulting from such a crime and assessing the
compensation to be imposed.

c) It servesthe principles of justice because when the criminal judge hears both cases, it
prevents the issuance of contradicting rulings regarding the points of dispute in both cases.

Rule number (592): The plaintiff has the right to bring up the civil claim before the criminal first
level court, regardless of the stage the criminal caseis at, as long as this happens before the closing
arguments.

Rule number (593): It is not permitted to bring up the civil claim if the criminal case was sent back
to thefirst level court, regardless of the reasons.

Rule number (594): The civil claim should not delay the proceedings in the crimina case. If it does,
the court should reject it.

Rule number (595): The plaintiff in the civil claim has the right to renounce higher claim and this
shall not affect the criminal case.

Rule number (596): The plaintiff in the civil clam has the obligation to pay thefeesand judicid
costs unless the court decides to relieve him/her from paying or delays the payment.

Rule number (597): If the General Prosecution decides to halt the proceedings in the case, or if the
court acquits the accused, it is possible to relieve the plaintiff from paying the fees or enable him/her
to get the money back.

Rule number (598): If the General Prosecution decides to halt the proceedings in the case, or if the
court acquits the accused, then the accused has the right to sue the plaintiff in the civil claim for
damages before the competent court, unless the later acted in good faith.

Rule number (599): The competent court according to a regquest from the General Prosecution has
the power to appoint alegal representative for the incapacitated or injured person if he/she does not
have one to represent him/her in the civil claim.

Rule number (600): The plaintiff in the civil claim has to have an address located within the
jurisdiction of the court that hears hisher claim, and if the plaintiff does not, he/she must obtain one
in order to be notified of the procedures

Rule number (601): The accused has the right to object to the plaintiff initiating a civil case with the
defendant as a party.

Rule number (602): If the civil claim is accepted, the plaintiff becomes a party in the civil case only,
while the defendant becomes the defendant in both the civil and the criminal cases. The civil case has
nothing to do with the criminal case where the adversaries are the accused and the General
Prosecution.
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Rule number (603): The compensation for the damages resulted from the crime might take different
forms, such as an amount of money, returning the objects the accused acquired through committing
the crime, or paying the litigation cogts.

Rule number (604): The crimina judgment issued by the competent court in the criminal case,
whether acquitting or convicting the accused, is conclusive before the civil court in the pending case
regarding the occurrence of the crime and its lega description and in relaion to the perpetrator.

Rule number (605): The acquittal judgment has this power whether it is based on the non-existence
of the charges, or the deficiency of the evidence.

Rule number (606) The acquittal judgment does not have this power if it is based on the fact the act
committed does not constitute a crime.

Rule number (607): The judgments issued by the civil courts do not have the power of conclusive
evidence before the crimina courts regarding the occurrence of the crime or relating it to the
perpetrator.

4.3 CRIMINAL PROCEDURES APPLIED BEFORE THE CONCILIATION COURTS:

Rule number (608): The conciliation court is congtituted with one single judge who has the power to
try misdemeanor and infraction cases, unless there are exceptions provided by law.

Rule number (609): No person shal be referred to the conciliation court on a misdemeanor charge
without an indictment sheet being submitted against him/her by the General Prosecution.

Rule number (610): The conciliation judge is to manage the hearings and take the necessary actions
to keep order. All hearings in misdemeanor cases have to be held in the presence of the prosecutor and
the court reporter.

Rule number (611): When the indictment sheet is submitted at the conciliation court clerks' office,
the court has to organize the summon note and serve it to the General Prosecution, the accused, and
the claimant in the civil lawsuiit.

Rule number (612): The summons note shall include the date and time of the hearing session.

Rule number (613): If the accused does not show up at the time and date of the hearing session,
which he/she was natified of, the judge shal try the accused in absentia.

Rule number (614): If the accused attends the initid hearing session, and he/she stopsfrom attending
the subsequent sessions, the conciliation judge has the power to start hearing the case or continue
hearing it, as if the accused was present. The judgment of the court in this instance can only be
challenged through appedl.

Rule number (615): The accused, in a misdemeanor that is not punishable by imprisonment, can
delegate to his/her attorney the power to confess to the crime or to take any other procedure, unless
the conciliation judge decides that the accused should be present in person.
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Rule number (616): In cases where the law does not require the attendance of the General
Prosecution in the hearings, it is permitted that the claimarnt or his’her representative attend the
hearing and present the evidence he/she has.

Rule number (617): Hearings should be publicly held unless the conciliation judge decides to hold
the session in camera in order to protect the general order or morals. It is permitted in any case to
prevent minors or any other group of people from attending the trid sessions.

Rule number (618): The General Prosecution has power to direct the accusations to the accused
before the court as a procedural adversary who represents the state, in order to revea the truth and to
practice the state’ s power in imposing criminal pendties.

Rule number (619): The accused should attend the hearing sessions without being shackled or
handcuffed. The accused must be put under the appropriate supervision and scrutiny while attending
the hearing session and must not be removed from the sessions unless he/she commits an act that
requires his’/her removal. In such a case the conciliation judge has the duty to inform the accused of all
the procedures and action taken in his/her absence.

Rule number (620): The conciliation court judge has to ask the accused about his’her name,
profession, place of birth, age and place of residence, in addition to hisher marital status.

Rule number (621): If the suspectsin one crime were indicted independently, the conciliation court
judge has the power to join some or all these cases together by him/hersdlf, or upon a request
submitted by either the General Prosecution or the defense.

Rule number (622): If the conciliation court judge finds out at any stage of the trial that it is more
appropriate to try each suspect separately, he/she can order each suspect to be tried separately for the
charge/s presented against him/her in the indictment sheet.

Rule number (623): The judge must alert the accused that he/she should listen carefully to what will
be read on him/her. Then the judge must order the prosecutor to read the charges and the indictment
sheet.

Rule number (624): The prosecutor is the one who reads the charges mentioned in the indictment
sheet and he/she shdl not mention any charges that are not listed in the indictment sheet. If he/she
does so, the accusations will be null and void.

Rule number (625): After the prosecutor reads the accused the charges against him/her in smpleand
eadly understandable language, or after the claimant in the civil lawsuit clarifies his’her demands, the
court must ask the accused about his/her response to the charges against him/her and the demands
submitted by the claimant.

Rule number (626): If the accused has confessed that he/she committed the crime, the hearing
reporter shall document his’her confession in terms similar to those used in the confession. In such a
case, the conciliation court judge has the power to convict the accused as charged and to ask the
General Prosecution to present the evidence against the accused in order to strengthen his/her
confession.
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Rule number (627): If the conciliation court judge convicts the accused, the General Prosecution has
to present the arguments regarding why punishment should be aggravated. The convicted person or
higher attorney should present the arguments regarding why punishment should be mitigated . After
hearing both arguments, the judge orders the punishment he/she deems appropriate.

Rule number (628): If the accused denies the charges or refuses to answer to them, or he/she keeps
silent, the conciliation judge has to start hearing the General Prosecution presentation of evidence.

Rule number (629): The Generd Prosecution has no right to call any witnesses that were not
mentioned in the witness list unless the accused or his’her attorney were notified in writing with the
name of the witness, or they do not object to such an action.

Rule number (630): The conciliation court judge hasto take al the necessary steps to prevent
witnesses from talking or communicating with each other during the trial. Each witness has to give
higher testimony separately.

Rule number (631): The judge shall ask each witness about his’her name, age, profession, and place
of residence, and higher relationship with the victim. The witness has to give his verba testimony
while he/she is under oath.

Rule number (632): The adversaries have the right to discuss with the witness hig’her testimony.

Rule number (633): According to the witness' s request, the judge has to estimate the costs the
witnesses required in order to attend the hearing and testify. The court’s cashier shall pay the costs.

Rule number (634): After hearing the evidence presented by the General Prosecution, the judge asks
the accused if he/she wishes to speak and if he/she has any witnesses. If the accused chooses to speak
then the prosecutor has the right to discuss his statements with him/her.

Rule number (635): The judge, on the suspect’s expense, should summon the defense witnesses
unless the law provides otherwise.

Rule number (636): The accused should not be asked any question in order to revea higher criminal
past unless she/she provides such evidence.

Rule number (637): The conciliation court judge, at any stage of the trial, has the power to order any
witness to repeat his/her testimony that was heard during the trial.

Rule number (638): If it isproven during the trial that a witness gave a testimony, that substantively
contradicts testimony he/she gave in the preliminary investigation, then such a witness would be
charged with the crime of perjury, and the conciliation judge has the power to convict him/her with

the charge and sentence him/her accordingly.

Rule number (639): The witness should not leave the court room unless he/she gets the permission of
the judge to do so.

Rule number (640): The clamant in a civil clam has the right to examine any of the prosecution or
the defense withesses, and a so has the right to present his’her evidence after the prosecution has done
s0. The claimant is not permitted to submit any evidence, or to address the court regarding the
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conviction of the accused, or to examine and interrogate any of the prosecution witnesses regarding
the conviction of the accused unless he/she gets the judge’ s approval to do so.

Rule number (641): If any of the suspects or the witnesses does not know the Arabic language, the
judge can appoint a certified trandator, who must swear that he/she will trandate the statements with
honesty. If such procedures are not observed, the actions taken will be void and null.

Rule number (642): Either the accused or the prosecutor has the right to request the dismissal of the
gppointed trandator, provided they give their reasons for such a request. The conciliation judgeis to
decide on such arequest.

Rule number (643): The tranglator cannot be one of the witnesses or the conciliation judge
him/hersdlf, even if with the suspect’s and the prosecution consent.

Rule number (644): If the accused or the witness is deaf, mute and illiterate, the conciliation judge
has to appoint a person to work as a special interpreter to communicate with such an accused or
witness using sgn language.

Rule number (645): If the deaf and mute person knows how to read and write, then the court’s
reporter should write down the questions directed to him/her and hand them to him/her so that he/she
can answer inwriting. The reporter is to read such answers during the hearing.

Rule number (646) If it is proven to the conciliation judge that the accused, when he/she committed
the crime, was suffering from a sickness that affected his’/her mental powers and made him/her unable
to asses hig’her actions, or know that it is forbidden to commit such actions, the judge has to order the
accused to be admitted to a medicd ingtitution to be put under observation for the period the judge
deems necessary.

Rule number (647): If itis proven to the judge during the tria that the defendant is insane or
mentdly ill to a degree that prevents hig/her trial, the judge has to order the accused to be admitted to
amedical ingtitution to be put under observation for the period the judge deems necessary. If it is
proven through such observation and the testimony of two officia physicians that the accused is
mentally fit, the judge has to start the trial procedures in order to try him/her or to order his/her
admission to a mental illnesses hospital.

Rule number (648): The conciliation judge has the power at any stage of the trial to direct any
guestion to the adversaries he/she deems necessary to reveal the truth, and he/she also has the power
to alow the adversaries to ask such question. The judge must prohibit any questions of the witness
that are not related to the case, aswell as any statements or remarks that might lead to the disruption
of the witness's thoughts or scaring him/her. The judge has the right to abstain from hearing the
testimony of any witness regarding incidents that the judge sees as clear.

Rule number (649): The conciliation judge has the power to prevent the accused or hig’her attorney
from lengthening their statements before the court if they repeated such statements or did not limit
their statements to the subject matter of the case.

Rule number (650): The conciliation judge has the power to order the prosecutor and the suspect’s
atorney to submit their pleas and statements in a written format during a specified period of time
where they should be read and attached to the hearing minutes, after being signed by the judge.
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Rule number (651): The court’s reporter has to note down al the procedures and actions taken
during the hearing sessions in the hearing-minutes and he/she has to sign the minutes along with the
judge.

Rule number (652): After concluding the evidence hearing phase, the prosecutor should present
his’her arguments, or the claimant in the civil claim should present his/her requests, and the accused
should present his/her defense. After this, the trial should be concluded and the conciliation judge
issues hig’her judgment. In any case, the accused must be the last to speak at the trial.

Rule number (653): The conciliation judge has the power to amend the charges directed against the
accused as long as the amendment is not based on incidents and evidence that are not presented before
the court. If the amendment would subject the accused to a tougher penalty without amending the type
of the crime (infraction or misdemeanor), the trid has to be postponed for the period seen appropriate
by the court in order to give the accused enough time to prepare his’her defense against the amended
charge.

Rule number (654): If the conciliation judge finds out that the crime constitutes a felony, he/she has
to refer the case file to the first instance court, as he has no jurisdiction to try it. The first instance
court has to proceed in the case starting from the point reached by the conciliation court.

Rule number (655): The conciliation judge has to acquit the accused when there is no evidenceto
convict him/her, or there is insufficient evidence, or the accused was found incompetent to stand trid,
or the act committed does not constitute a crime. The judge has to convict the accused when it is
proven that he/she committed the criminal act. The sentence should be pronounced after hearing the
prosecution and defense arguments.

Halting the execution of penalty procedures:

Rule number (656): The conciliation judge, when imposing a fine sentence or an imprisonment
sentence that does not exceed one year, has the power to order the halting of the execution of the
sentence if the judge sees that the morals of the convict, or his’her history, or age, or the conditions
surrounding the crime, indicate that he/she will not violate the law again.

Rule number (657): The conciliation judge has to relate the reasons that stand behind the halting of
the judgment’ s execution.

Rule number (658): The halting of the sentence execution order is valid for three years, and starts
from the day the court’ s judgment becomes final.

Rule number (659): The halting of the sentence execution can be canceled for one of the following
reasons.

a) If during the halting period the accused is sentenced to be imprisoned for a month or more
for an action he/she committed before or after the halting period.

b) If it appears during the halting period that the convicted person was imprisoned for more
than one month for another crime before his or her sentence was halted and the court did
not know about it at that time.
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Rule number (660): The cancellation order is to be issued by the same conciliation court that ordered
the halting of the sentence execution, upon a request submitted by the General Prosecution, and after
summoning the convicted person. If the conviction that the cancellation was based upon was issued
after the halting of the sentence order, then the court that issued the new conviction has the power to
cancd the hdting order on its own initiative, or upon a request submitted to it by the Genera
Prosecution.

Rule number (661): The cancellation of the halting order results in the execution of the sentence.
Summary procedures:

Rule number (662): If the charges against the accused constitute a violation of municipa or hedth
ordnances and laws, then summary judgments (procedures?) must be implemented.

Rule number (663): Summary procedures can only be implemented when the penalty provided for the
infraction is afine. If the pendty isimprisonment then the regular procedures should be implemented.

Rule number (664): Summary procedures are not applicable when thereisacivil claimant in the
case.

Rule number (665): After the infraction report has been prepared by a competent judicid officer the
report has to be sent to the competent conciliation court.

Rule number (666): The chief clerk of the competent conciliation court has to prepare the case file
and present it to the competent conciliation judge who has the power to impose the sentence
prescribed by the law without the attendance of the Genera Prosecution representative. The judge has
to issue higher verdict within ten days unless the law provides otherwise.

Rule number (667): The conciliation judge has the power to order the case file referred to the
General Prosecution after it had been presented to him/her in order to initiate a criminal case through
theregular path.

Rule number (668): If the infraction report is prepared and drafted according to the law, then the
conciliation judge is obliged to consider the incidents it contains as indisputable evidence. This means
the accused cannot present a defense.

Rule number (669): The verdict has to include the crimind act, its legal description, and the legal
article applicableto it.

Rule number (670): The convicted person and the General Prosecution have to be notified of the
verdict according to the stated rules.

4.4 CRIMINAL PROCEDURES APPLIED BEFORE THE FIRST INSTANCE COURTS:

Rule number (671): The court’s hearings have to be held in public unless the court decides to hold its
hearings in camera in order to protect the genera order or public morals. A public hearing means that
spectators from the pubic should be alowed to attend the court’s hearings, and this requirement
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cannot be fulfilled by the presence of the adversaries or their representatives only. In dl casesitis
permitted to prohibit children or a certain group of people from attending the court’ s hearings.

Rule number (672): The chief judge is to manage the hearings and has to take the necessary actions
in order to keep the hearings' order. All the first instance court hearings have to be held in the
presence of the prosecutor and the court’ s reporter.

Rule number (673): The General Prosecution isto perform the prosecution duties before the first
instance court in its capacity as a procedura adversary in the criminal case in order to reveal the truth
and to strengthen the gtate’ s power in imposing criminal penalties.

Rule number (674): The Genera Prosecution is an integral part of the court’s formation. Thus, the
court losesits legal formation if the General Prosecution member is absent during any hearing. This
leads to the nullification of the court’s judgment.

Rule number (675): General Prosecution members, while performing their duties before the first
instance court, have to take care of their appearance and respect the hearing’ s dates to preserve the
integrity of the ingtitution they represent and for the sake of the good management of the crimina
justice system .

Rule number (676): The prosecution member has to come early to the court before the beginning of
the hearing sessions in order to make sure that the suspects and witnesses have been notified
according to the law and to make sure that the items and objects seized are available to the court, so
he/she is ready to perform higher duty in the best possible way.

Rule number (677): No accused should be referred to the first instance court unless the Attorney
General or one of higher assistants has submitted an indictment sheet against him/her.

Rule number (678): The accused should attend the hearing sessions without being shackled or
handcuffed. The accused must be put under the appropriate supervision and scrutiny while attending
the hearing session and he/she should not be removed from the sessions unless he/she committed an
act that requires higher removal. In this case, the court has the duty to inform the accused of al the
procedures and actions taken in his’her absence.

Rule number (679): The chief judge has to ask the accused if he/she has an attorney of his’her choice
in order to defend him/her. If the accused has no attorney because of higher poor financid status, the
chief judge must assign an attorney for his’/her defense who has been working as a practicing attorney
for no less than five years, or who has worked in the General Prosecution or the judiciary for no less
than two years before working as an attorney.

Rule number (680): The court at the end of the tria has to estimate the appointed attorney’ s fees,
which must be paid by the court’s cashier out of the court’s budget. .

Rule number (681): If the accused does not attend the hearing at the time and date described in the
notification note, he/she should be renctified. If the accused does not attend for a second time, an
arrest warrant should be issued against him/her.
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Rule number (682): If the suspectsin one crime are indicted independently, the court has the power
to join some or al these cases together by him/hersalf, or upon arequest submitted by the Genera
Prosecution or the defense.

Rule number (683): If the court finds, a any stage of the trial, that it is more appropriate to try each
suspect separately, it can order each suspect to be tried separately for the charges presented against
himvher in the indictment sheet.

Rule number (684): The court has to ask the accused about his’her name, profession, place of birth,
age, place of residence, and marital status.

Rule number (685): The court shdl alert the accused that he/she should listen carefully to what will
be read about him/her. Then the judge shdl order the prosecutor to read the charges and the
indictment sheet

Rule number (686): The prosecutor is the one who reads the charges mentioned in the indictment
sheet and he/she cannot mention any charges that are not listed in the indictment sheet.  If the
prosecutor does so the accusations will be null and void.

Rule number (687): After the prosecutor reads the charges to the accused in smple and easily
understandable language, or after the claimant in a civil lawsuit clarifies his’her demands, the court
must ask the accused about his/her response to the charges against him/her and/or the demands
submitted by the claimant.

Rule number (688): If the accused confesses that he/she committed the crime, the hearing’ s reporter
shall document his’her confession in terms similar to those used in the confession. In this case, the
court has the power to convict the accused as charged and to request the General Prosecution present
the evidence against the accused in order to strengthen his/her confession.

Rule number (689): If the accused denies the charges, refuses to answer to them, or keeps slent, the
court has to start hearing the General Prosecution’ s presentation of evidence.

Rule number (690): The Genera Prosecution has no right to call any witnesses that are not
mentioned in the witness list, unless the accused or hisher attorney were notified in writing of the
name of the witness, or they do not object to such an action.

Rule number (691): The court has to take al the necessary stepsto prevent witnesses from talking or
communicating with each other during the trial. Each witness hasto give his/her testimony separately.

Rule number (692): The court should ask each witness about hisher name, age, profession, place of
residence, and hig’her relation to the victim. The witness has to give his verbal testimony while he/she
is under oath. The witness cannot use written notes during his’her testimony unless he/she is permitted
to do so by the chief judge.

Rule number (693): The testimony has to be based on what the witness saw or felt, and cannot be
based on what witnesses personally believe or on their point of view.

Rule number (694): The adversaries have the right to cross-examine the witness' s testimony.
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Rule number (695): The family members of the accused, to the third degree, his’her in-laws, or
his/her spouse have the right not to testify againgt him/her unless the crime committed was against
one of them.

Rule number (696): An oath means the commitment to say the truth before God. It is considered to
constitute a very important guarantee for not contradicting the truth and it works to remind the witness
that God is observing him/her. Thereis no prescribed format on how to swear the oath. The witness
may say, “ | swear by God almighty to say the truth the whole truth and nothing but the truth”.

Rule number (697): If aclergyman has been summoned to testify before the court and requests that
he be alowed to swear before his religious superior, he has to be granted such a request. The
clergyman must swear that he will answer truthfully the questions he will be asked, and then must
return to the court with a certificate that he swore before his superior so that the court can hear his
testimony.

Rule number (798): If the court is convinced that swearing the oath is againgt the religious beliefs of
awitness it has the right to hear higher testimony after he/she submits guarantees that he/she will say
the truth.

Rule number (799): Witnesses who are under fifteen years old can give their statementsto be usedin
a case without swearing the oath.

Rule number (700): The clamant in acivil case can be heard as a witness after swearing the oath.

Rule number (701): The first instance court has the power to order the recitation of the testimony
given during the preliminary investigation stage, if it is proven impossible to bring the witness before
the court for any reason, or if the accused or his/her attorney agrees to such a procedure.

Rule number (702): If the witness is not able to come before the court because he issick or old, the
court has the power to move to higher place to hear his’her testimony. If the court finds that the
excuses are false it has the right to refer the witness to the General Prosecution to take the necessary
legd actions against him/her.

Rule number (703): If the witness states that he/she cannot remember a certain incident, the
prosecution member can recite from the witness's testimony during the investigation or from his/her
statements during the evidence collection phase. Such a procedure should be taken when thereis a
contradiction between the witness testimony in the hearing and his previous statements.

Rule number (704): If the witness was notified according to the rules and he/she does not attend the
hearing to testify, the court has the power to summon him/her or issue an arrest warrant against
him/her. The court aso has the power to fine him/her the amount of fifteen JDs or the equivadent in
the used currency.

Rule number (705): If awitnesswho isfined by the court comes during or after thetria and presents
an applicable excuse for his/her absence, the court has the power to relieve him/her from paying the
fine.

Rule number (706): If the witness refuses to take the oath or refuses to answer the court’ s questions
without presenting any legal excuse, the court has the power to sentence him/her to prison for a period
not to exceed one month . 1f the imprisoned witness agrees during his’her prison term, and before the
conclusion of the trid, to take the oath and to answer the court’ s questions, the first instance court can
order higher immediate release after he/she testifies.
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Rule number (707): If the case proceedings lead to the need to hear the President’ s testimony, the
chief judge or the judge appointed by him/her and the court’ s reporter have to move to the President’s
place of residence in order to hear the testimony. The President’ s testimony has to be recorded in a
minutes according to the general rules and has to be kept in the case file.

Rule number (708): The court, upon the request of the witness, has to estimate the costs the witness
deserves and order its payment by the court’s cashier out of the court’s treasury.

Rule number (709): After hearing the Genera Prosecution’ s presentation of evidence. the court has
to ask the accused if he/she has anything to say, and if he/she has any defense witnesses. If the
accused chooses to present a statement then the prosecutor has the right to discuses his’her statements
with him/her. If the accused expresses his desire to present evidence, then the court has to hear such
evidence.

Rule number (710): The defense witnesses have to be called to testify at the accused' s expense
unless the court decides otherwise.

Rule number (711): It isnot permitted to direct any question to the accused in order to show that
he/she was convicted in the past, unless the accused presents by him/her self anything that relates to
higher past in hisgher defense.

Rule number (712): The court has the power at any stage of the trial to order any person to repeat
hig’her testimony that was given before the court.

Rule number (713): If it was established during the trial that a witness, after taking the oath, gave a
testimony that primarily contradicts the testimony he/she gave during the preliminary investigation,

the witness is considered as lying under oath and the court has the power to convict him/her with the
crime of perjury and sentence him/her accordingly.

Rule number (714): The witness should not leave the court’s hall unless he/she is permitted to do so
by the chief judge.

Rule number (715): The clamant in a civil claim has the right to discuss the testimony of any of the
prosecution witnesses and to present his’her evidence after the General Prosecution concludes its
presentation of evidence. It is not permitted for the claimant to present any incriminating evidence
against the accused or to address the court regarding his/her guilt unless the court gives its consent for
him/her to do so.

Rule number (716): If any suspect or witness does not know the Arabic language, the chief judge has
to appoint a certified trandator, who must swear that he/she will trandate the statements with honesty.
If such procedures are not followed, the actions taken will be null and void.

Rule number (717): Both accused and the prosecutor have the right to request the dismissal of the
gppointed trandator, provided they give their reasons for the request. The court has the power to
decide on such a request.

Rule number (718): The trandator cannot be one of the witnesses or one of the panel judges, even
with the consent of the accused and the prosecution.

Rule number (719): If the accused or the witness is deaf, mute and illiterate, the chief judge has to
appoint a person to work as a specia interpreter to communicate with him/her using sign language.
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Rule number (720): If the deaf and mute person knows how to read and write, then the court reporter
should write down the questions directed to him/her and hand them to him/her to answer in writing.
The reporter then must read the answers during the hearing.

Rule number (721): If it is proved to the court that the accused, when he/she committed the crime
was suffering from a sickness that affected his’/her mental powers and made him/her unable to asses
his/her actions or to know that it is forbidden to commit such actions, the court must declare that
he/she is not criminaly responsible for higher actions.

Rule number (722): If it is proven to the court during the tria that the defendant is insane or mentally
ill to the degree that prevents higher trial, the court must order the accused to be admitted to one of a
medicd ingtitution to be put under observation for the period the judge deems necessary. If it is

proven through such observation and the testimony of two official physicians that the accused is
mentdly fit, the judge has to start the tria procedures in order to try him/her. Or, if that judge finds

the defendant mentally incompetent he/she shall order his’her admission to a menta illnesses hospitd.

Rule number (723): The court has the power at any stage of the trial to direct any question to the
adversaries it deems necessary to reveal the truth, and it also has the power to alow the adversaries to
ask such questions. The court has to prohibit any questions of the witness that related to the case, as
well as any statements or remarks that will lead to the disruption of the witness' s thoughts or that
might frighten him/her. The court has the right to abstain from hearing the testimony of any witness
regarding incidents that the judge sees as apparent to the court.

Rule number (724): If the court asks the prosecution member to clarify some issues regarding the
pless presented during the trial, and the prosecution member is not ready to answer the court’s
guestions, then he/she can ask the court to postpone the hearing in order for him/her to prepare the
answer.

Rule number (725): The prosecution members have to ask the court to order the seizure of all
materials and objects to be obtained for the case, whenever the law permits such seizure.

Rule number (726): The court has the power to prevent the accused or hig/her attorney from
extending their statements before the court, if they repeat such statements, or do not limit their
statements to the subject matter of the case.

Rule number (727): The court has the power to order the prosecutor and the suspect’s attorney to
submit their pleas and statements in a written format during a specified period of time where they
shall be read and attached to the hearing minutes after being signed by the presiding panel.

Rule number (728): The court reporter has to note down all the procedures and actions taken during
the hearing sessions in the hearing’ s minutes, and he/she has to sign it, dong with the court’ s panel.

Rule number (729): The court has the power to amend the charges directed against the accused as
long as such an amendment is not based on incidents and evidence that are not presented before the
court. If the amendment would subject the accused to a harsher penalty, the trid has to be postponed
for the period seen appropriate by the court to give the accused enough time to prepare his’her
defense against the amended charge.

Rule number (730): If the court is convinced that the action committed constitutes a misdemeanor or
an infraction, it has to amend the charges and try the case based on the new charges.
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Rule number (731): After concluding the evidence-hearing phase, the prosecutor should present
his’her arguments, or the claimant in a civil claim should present his/her requests, and the accused
should present his’her defense. After this, the tria should be concluded. In any case, the accused must
be the last to speak at the trial.

Rule number (732): After the conclusion of the hearings, the panel of judges has to confer in the
deliberations room in order to review the evidence submitted during the triad and then it issue its
verdict. The verdict must be unanimous in capital pendty cases and by magjority in al other cases.

Rule number (733): The judge trying a suspect is restricted only by those provisons of law which
congtrain higher actions. The court issuesiits rulings in the case based on its belief that was freely
reached during the trial. The court cannot make its ruling upon evidence that was not presented during
the trid or on evidence that was illegdly obtained and presented. The court is not limited by the
preliminary investigation report or the evidence collection phase report unlessit is obliged to do so by
law.

Rule number (734): Any statement by the accused or the witness that was taken under duress or
threat is null and void and cannot be used.

Rule number (735): The result of acriminal trial is based on the persona conviction of the judges
involved. These convictions have to be reached through hearing the evidence presented during the
trial. A judge cannot be asked to consider some evidence and not to consider other evidence. The
court has the power to build its opinion and belief based on the evidence it deemsreliable aslong asiit
was reached in alega way.

Rule number (736): The court’s judgment has to be issued in a public hearing even if the triad was
held in camera.

Rule number (737): The court has to acquit the accused when there is no evidence or insufficient
evidence to convict him/her, the accused was found incompetent to stand trial, or the act committed
does not constitute a crime. The court has to convict the accused when it is proved that he/she
committed the criminal act.

Rulenumber (738): If the court decides to convict the accused, the sentence should be pronounced
after hearing the arguments from the prosecution, or the claimant in a civil daim, and the defense.

Rule number (739): The court’s judgment has to include a summary of the incidents mentioned in
the indictment sheet, as well as the summary of the prosecution, or civil claimant requests, and a
summary of the defendant’ s defense. The judgment has to include the reasons behind convicting or
acquitting the accused, the number of the legal article gpplicable, the penalty imposed, and the civil
compensation that has to be paid.

Rule number (740): The judges have to sign the judgment and it has to be announced publicly in the
presence of the prosecutor and the accused. The chief judge has to explain to the accused that he/she
has the right to appeal the judgment within the period prescribed by the law.

Rule number (741): If the court acquits the accused he/she should be released immediately unless
he/she is detained for another reason.

Rule number (742): The court has the power to order the convicted person in any crime to pay the
court fees and all other trial expenses unless he/she received the death penaty or life in prison.
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Rule number (743): The civil clamant must be ordered to pay the case fees and expenses if his/her
requests were denied. If it is proven to the court that the claimant was acting in a good faith and
he/she is not the one who initiated the criminal case, then he/she could be exempted from paying al or
part of the fees and expenses.

Rule number (744): The court’s judgment has to be registered at the court judgments registrar. The
origina copy of the judgment has to be filed in the case file.

Rule number (745): The court hasto provide the Attorney General’s Office, on aregular basis,
copies dl the judgments issued.

Rule number (746): If the judgment has a material error, which does not cause its nullification, the
court that issued such ajudgment hasto correct it by itself or upon the request of one of the
adversaries. The correction of the judgment has to be done in the deliberation room. Upon a request
by the prosecutor, the court has the power to correct any materia error in the indictment sheet.

Rule number (747): The crimina judgment can only be challenged through the post judgment
motions described in the Criminal Procedures Law.

Rule number (748): The first instance court, when imposing a fine or an imprisonment sentence that
does not exceed one year, has the power to order the halting of the execution of the sentence of the
same verdict, if the court finds that the morals of the convict, his’her history, or age, or the
conditions surrounding the crime, indicate that he/she will not violate the law again.

Rule number (749): The court has to mention the reasons that stand behind the halting of the
judgment’ s execution.

Rule number (750): The halting of the sentence execution order is valid for three years starting from
the day the courts judgment becomes final.

Rule number (751): The halting of the sentence execution can be canceled for one of the following
reasons:

a) If during the halting period the accused was sentenced to be imprisoned for one month or
more for an action he/she committed before or after the halting period

b) If it gppears during the halting period that the convicted person was imprisoned for one month
or more before or after the issuance of the halting order, and the court did not know about this
conviction at that time.

Rule number (752): The cancellation order isto be issued by the same court that ordered the halting
of the sentence execution upon a request submitted by the General Prosecution, and after summoning
the convicted person. If the conviction that the cancellation was based upon was issued after the
halting of the sentence order, then the court that issued the new conviction has the power to cancel
the halting order on its own initiative or upon a request submitted to it by the General Prosecution.

Rule number (753): The cancellation of the halting order results in the execution of the sentence.

88



4.5 GENERAL PROSECUTION ARGUMENT:

Rule number (754): The basic crimina procedures rules demand that judgments must be built on
investigations, discussions, and oral arguments presented before the court in the presence of the
accused so he/she is aware of the evidence provided against him/her. All the evidence contained in the
case file must be under the court’ s sight and subject to oral discussions in order to clarify such
evidence and reved its truth, so the judge will build his’her belief upon the weighing of evidence and
the assessment of its value.

Rule number (755): The court has the power to order the prosecutor and the suspect’ s attorney to
submit their pleas and statements in a written format during a specified period of time where they
should be read and attached to the hearing minutes, after being signed by the presiding panel.

Rule number (756): Prosecutors have to document all the actions and procedures they took
regarding the case in the work sheet, which is attached to the casefile.

Rule number (757): Arguing before the court is a conflict, or it could be considered a confrontation
that has to be conducted only with honorable tools, that is the strength of evidence, logical reasoning,
and the use of emotions (to a certain degree) in order to draw the judge’ s sympathy to get his leniency
or his’her severity.

Rule number (758): The support of the charges needs more than just narrating the prosecution
evidence. The prosecution must support the evidence with proof, usng logic.; The prosecution must
aso extensively explain the presence of the elements that constitute the crime and discuss the
accused s state of mind and the motive behind  the crime to aid the court in its deliberations and
review of the evidence.

Rule number (759): If the crime is a serious one, the person who argues before the court hasto give
such acase agreat deal of higher time and effort in order to explain to the court the details of the
case.

Duties and obligations of the prosecuting attorney:

Rule number (760): The General Prosecution member's mission isto defend society's rights. Such a
mission requires him/her to have many specia characteristics such as being intelligent, having broad
vison, logica reasoning and the wisdom to reach correct conclusions. He/she should be aware of
society's events in addition to the social norms. He/she has to have courage to face unpleasant
stuations. The prosecuting attorney has many obligations and duties, including:

a) Unquestionable belief in the case he/she is prosecuting. If the prosecuting attorney is not
wholly convinced in the case he/she is prosecuting and the sufficiency of the evidence
against the accused, then he/she will not be able to perform hisher duty.

b) Studying the case file with great care, in great detail, and with close attention before the
hearing session so he/she has afull understanding of the different facts and circumstances of
the case. This requirement is based on article (4) of the Attorney Generd's instructions for
1994, which states: "It is understood that prosecuting a case comes after afull study of the
case file and all the procedures that had been taken in the case.”
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c) Respect the postion of the judge of any court. It is prohibited to show disrespect to the judge
or to be seen as an educator to him/her, regardless of the degree of the prosecuting attorney’s
knowledge and seniority, because he/she is the judge and is in control.

d) The preservation of hisher objectivity, and the preservation of the integrity of what he/she
says during court arguments. The French say that: "position obligates.” This means what
might be dlowable for attorneys and other individuals may be completely prohibited for the
Prosecuting attorney.

€) Proper appearance includes wearing the litigating robe. The judicia profession has many
practices and customs that should be preserved, such as wearing a suitable outfit when
prosecuting a case before the court.

Rule number (761): The prosecuting attorney who is appearing before the first instance court hasto
prepare written arguments in the cases he/she is prosecuting. Such written arguments should be kept
in special files so they can serve in evauating the prosecuting member when his’her work comes
under ingpection. Such written arguments would aid the prosecutor if they were under his/her
supervision. However, while prosecuting the case the prosecutor should not smply read from the
written argument.

Rule number (762): When arguing before the court, the prosecutor has to pay attention to the words
he/she uses and should refrain from irrelevant remarks and statements. He/she should explain the
incidents and the incriminating evidence in order to convince the court to indict the accused and to
support the peoples confidence in the court's judgment.

Rule number (763): If the crime’ s circumstances oblige the prosecutor to ask for the death penalty to
be imposed on the accused, he/she should not refrain from doing so, and he/she should justify such a
sentence and convince the court to impose it in order to protect the society that the prosecutor
represents.

Rule number (764): The structure of the argument before the court is very important in order for the
prosecuting attorney to achieve his’her goals. This requires hard work, correct planning, and
preparatory work. Arguing before the court requires the organization of words and thoughts. Hence,
the prosecutor starts with the simple idea or thought and then continues in a coherent way to reach the
peak of his/her argument, where he/she has to show his/her emotions, the strength of his’her voice,
and the strength of his’her statements. There are certain elements that have to be present in the
argument and should be the basis of the argument. These elements are:

The conviction argument

1. Introduction: the introduction to the argument does not allow the prosecutor to start narrating the
facts of the case before the court. Rather the prosecutor should start with an interesting
introduction that immediately draws the attention of the judges. This introduction can include
the damage the crime caused to the norms of society and the impact of the crime on the
community. The introduction should:

a) Beinteresting and able to draw the listeners attention.

b) Start with clear comprehensible sentences and clear thoughts that are easily understood.
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c) Bevery closely related to the subject of the argument so there is no gap between the
introduction and the argument itself. The argument has to be an extension of the
introduction.

d) Beneither very long nor very short, because if it is very short that it will not be effective
and if it is very long, then it will take away from the argument.

2. Incident description: the incident has to be described not by repeating what isin the
indictment sheet but by replaying it as it happened at the crime scene.

3. D#finition of the prosecution evidence and itsindications. when moving from the main idea
to the evidence that supports the idea, the prosecutor must make sure the evidence is clear,
and connected with what he/she is aiming to prove. Each piece of evidence hasto be analyzed
and cleared of any doubt that might arise regarding it.

4. Refuting the defense evidence: the prosecutor has to discuss and refute al defense evidence.

5. Response to the defense: the prosecutor must respond to the defense and its pleas and
illustrate the applicable law.

Sentencing phase argument

The sentencing phase argument is the most strategic point in  the prosecution’ s presentation. What
the person has to say at the end of the trial is the most memorable. Due to its importance, experts
stress writing down the argument and memorizing the appropriate phrases. The sentencing
argument has to be clear in requesting the applicable sentence. The argument is composed of:

a) Argument’sintroduction.
b) The extenuating and aggravating factors.
¢) Reguesting the sentence.
Rule number (765): When arguing before the court the prosecuting attorney should: :

a) Not rely soldy on his’her verba abilities and expressive skills. The prosecutor hasto
prepare his’her argument asif he/she doesn’t have any of these skills.

b) Beclear and expressive, because proof isonly effective when it iswell explained.

c¢) Teach him/her how to benefit from the hearing's incidents, and how to present
higher proof at the right moment to have more effect. The prosecutor should know
when to attack, when attack is necessary, and when to keep silent when it is important
to do so; when to smile; when to use emotiona effect; and when to appeal to the
judges conscience (?).
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d)

f)

g

h)

)

K)

m)

n)

P

Not argue to the public, because higher argument will lose much of its weight if the
judge fedsthat the prosecutor is not trying to convince him/her, but rather istrying
to convince the public.

Respect fellow attorneys because it this also respect for the sacred message of justice
and its messengers.

Work hard to obtain the judge' s attention the moment  the prosecutor starts his/her
argument. The prosecutor should summarize the subject matter of the argument in
few, clear statements so to ensure that the judge is following what he/sheis saying
till the end of the argument.

Know where to start the argument, and more importantly, know when and how to
conclude the argument, because repetition and lengthening the arguments can be
harmful to the case.

Not talk about axiomatic or unrelated issues, nor mention a person who is not related
to the case.

Remember that talking in obscure statements about clear incidents makes the
incidents hard to comprehend, while the clear statements used to explain mysterious
incidents make the incidents more obvious and understandable.

If the case is aweak one, there is no benefit in trying to hide the point of weakness
and defending it. It is better to acknowledge what you cannot deny. Such a practice
would make it easier to convince the court of what you want, because honesty in
presenting the facts and examining the evidence are the most efficient weapons the
prosecution has.

Not ask for anything from the “court’s justice” rather than asking for his/her right
from the court itsalf, because if the “court’ s justice” is present, there is no need to
addressit and it is not present, addressing it will not make it present.

Thefirst step towards convincing the court is drawing the attention of the court, and
if the prosecutor does not do so, then his/her skills and the strength of his’her proof
and evidence would go in vain.

Pay more attention to the hard part of the case than to the easy part, because the easy
part will take care of itself.

Not negate what the defense attorney could not prove because by doing so you would
provide the missing link in his’her evidence.

Do not limit an expert’s role to preparing the weapons to be used before the court, but
aso include how and when to demonstrate such weapons.

Not commit any mistakes, because while committing amistake is easy, mitigating
its effects is very hard.
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4.6 THE TRIAL OF FUGITIVE SUSPECTS AND PRECAUTIONARY ATTACHMENTS ON
PROPERTY:

Trying fugitive defendants:

Rule number (766): If afelony was committed and the competent authority could not arrest the
accused, and he/she did not surrender, the prosecutor has to refer the case papers to the Attorney
Genera accompanied with a memo expressing hisher opinion regarding the case. In such case, the
Attorney General hasto indict the accused in absentia and issue an arrest warrant against him/her.

Rule number (767): A senior prosecutor at the Attorney Genera’s Office, after the case papers are
referred to him/her, has to draft an indictment sheet that includes the name of the witnesses, and have
it approved by the Attorney General or one of his/her assistants. Once it has been approved, the
indictment sheet should be referredto  the competent prosecutor. The competent prosecutor, after
receiving the indictment sheet, should serve it to the suspect’s last known place of residence. After
serving the indictment sheet, the Attorney General refers the case to the first instance court for trial.

Rule number (768): The firg instance court, after receiving the case file, hasto issue a decision
giving the accused a period of ten days to surrender to the judicia authorities. The decision hasto
include the felony type the accused is charged with, the arrest warrant, and instructions to al persons
who know where the accused is to report his’her location.

Rule number (769): The decision to give the accused ten days to surrender has to be published in the
Officia Gazette or in one of the local newspapers, and it should aso be hung on the door of the
residence of the accused and on the court’ s announcements board.

Rule number (770): If the accused fails to be present for the trid it is possible for hisher relatives or
friends to submit alegitimate excuse for his’her absence.

Rule number (771): If the accused does not surrender within the required ten-day period he/sheisto
be considered a fugitive.

Rule number (772): If the fugitive suspect does not surrender to the judicia authorities, the court
orders higher tria in absentia after making sure that the papers where served and the ten-day decision
was published. After al these procedures have been followed, the trid is to be conducted according

to the Criminal Procedures Law.

Rule number (773): The fugitive suspect has no right to be represented by an attorney during his/her
trid in absentia.

Rule number (774): The absence of one of the suspects does not delay the trial of the rest of the
suspects.

Rule number (775): The Genera Prosecution has the duty of notifying the fugitive suspect of the
court’ s judgment within ten days of itsissuance. Serving the judgment can be done through
publishing it in the Officiad Gazette or one of the loca hewspapers, or hanging it on the door of the
fugitive suspect’ s place of residence or at the announcement board of the first instance court which
issued the judgment. The Land Registrations Department must also be notified of the judgment.
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Rule number (776): The in absentia judgment becomes executable starting the second day of serving
it according to the relevant rules.

Rule number (777): The Genera Prosecution has the right to appeal the in absentia acquittal
judgment before the court of appeals according to the stated rules of appeals.

Rule number (778): If the fugitive suspect surrenders him/herself, or is arrested before the expiration
of the statute of limitations, then the judgment and all other procedures taken are considered to be
null and void, and aretrial has to be conducted according to the relevant procedures.

Rule number (779): If the court acquits the fugitive suspect after his’/her surrender, he/she should be
exempted from the in absentia court fees and costs. The acquittal judgment has to be published in the
Official Gazette.

Rule number (780): If the fugitive suspect is convicted in a crime against public property, he/she
must be banned from managing or disposing of this property.

Rule number (781): The rules governing the fugitive suspect’ strial are applicable when the suspect
has fled his’her place of detention.

Precautionary attachment on property

Rule number (782): In adl cases where there is sufficient evidence of the seriousness of the chargesin
public property crimes, the Attorney Genera, whenever he/she deems that precautionary actions
should be taken regarding the suspect’ s property, has to submit the issue to the competent criminal
court, which has the power to put the suspect’s property on precautionary attachment and prevent
him/her from disposing it.

Rule number (783): The court has the power, upon the Attorney Genera’ s request, to include the
property of the fugitive suspect’s spouse in its attachment order and his’her minors, provided that the
court is convinced that such property was acquired as a result of the crime committed.

Rule number (784): The court has to appoint a protector in order to manage the attached property
after making an inventory in the presence of the fugitive family, a representative of the Genera
Prosecution, and the court appointed expert.

Rule number (785): The protector is obligedto preserve and manage the attached property and return
it with any revenues after the end of the precautionary attachment.

Rule number (786): Any person who has standing in the case has the right to challenge the court’s
precautionary attachment order, or its decision to gppoint a protector, within three months before the
same court.

Rule number (787): While the fugitive suspect’s property is under precautionary attachment, the
court has to alocate a stipend to the suspect’s spouse(s), children, parents, and whomever he supports.

94



Rule number (788): The claimant in a civil claim has the right to dotain an order from the competent
court in order to receive any of the compensation he/she was granted by the court.

Rule number (789): The Attorney Genera has to notify the Land Registration Department
immediately of the precautionary attachment decision in order to put the attachment note on the

fugitive suspect’ s property.

Rule number (790): If the property attached is perishable or the court sees that selling such property
would benefit its owner, the court has the power to issue an order to sell it and deposit the receiptsin
the court’ s treasury.

Rule number (791): The order prohibiting the suspect from managing or disposing his’her property
can only be lifted when the financial pendties are executed.

Rule number (792): After the trial of the suspect, the court has the power to return the seized
materials kept in the court’ s safe-storage to its owners, provided that a report that includesits kind,
description and quantities be drafted.

4.7 POST-CRIMINAL JUDGEMENT VERDICT MOTIONS:
General rules:

Rule number (793): The ordinary post crimina verdict motions are objecting to the judgment, and
apped. Extraordinary post criminal verdict motions are cassation and retrial.

Rule number (794): Contesting the verdict is based on the existence of an interest, and post judgment
motions should not harm the position of the person contesting the judgment.

Rule number (795): Requesting the court to correct materia errorsin the verdict is not considered to
be a post verdict motion.

Rule number (796): The General Prosecution, as arepresentative of the public interest, has the power
to appedl the verdict even if it does not have, as an indicting authority, any personal interest in doing
s0, and the contesting of the verdict isin the convicted person’s interest.

Rule number (797): Officia holidays should not be counted when calculating the periods for post
verdict motions unless these holidays occurred at the end of the period.

Objecting to in absentia Judgments
Who has the right to object?

Rule number (798): The person who has been convicted in a misdemeanor or an infraction in
absentia has the right to object to the verdict that was issued against him/her within ten days of his/her
notification of the verdict.

Rule number (799): The claimant in a civil claim cannot object to the verdict.
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Objection procedures:

Rule number (800): The objection has to be submitted through alist of the objections to the clerks
office of the conciliation court that issued the verdict. The request has to be signed by the convicted
person or hig’her attorney. It has aso to include a full description of the verdict and the reasons
supporting the objection.

Rule number (801): The conciliation court that issued the in absentia verdict has to appoint a hearing
date in order to review the objection and notify the adversaries of the date.

Rule number (802): Two important effects result from the objection. The fird is the hating of the
execution of the related verdict. The second is re-trying the case before the same court that issued the
verdict.

Rule number (803): The death of a person convicted in absentia who dies before the expiration of
the objection period, or before the court issues its decision regarding the objection request, resultsin
the dismissal of the verdict and the crimind case.

Rule number (804): The prosecutor who is attending the objection hearing has to ask the court to not
congder the objection, if the objector did not attend the first hearing after being notified of its date,
according to the applicable rules.

Rule number (805): If the objector did not attend the hearing date without having a legitimate
excuse, the court has to reject his/her objection request and the objector cannot re-object to the
verdict.

Rule number (806): The court has to reject the objection request on the grounds of not observing the
formality rulesif it was submitted after the ten-day period or because the objector has no standing, or
for any other reason related to formalities.

Rule number (807): The decision or rejection of the objection request can be appealed, and the
period for appealing such decision starts from the second day of its issuance, if it was issued in the
presence of the objector, or the second day of its notification to the objector, if the decision was made
in absentia.

Rule number (808): If the conciliation judge found that the objection passes the formality test, he/she
has to try the case according to the rules stated in the law.

Rule number (809): If the conciliation judge finds that the objection has no legal or factud basis
he/she has to reject it.

Appeal:

Rule number (810): Apped isan ordinary way to dea with post verdict processes. It allows the
reexamining of the subject matter of the case by a higher court; therefore, it is aredlization of the two
levels of adjudication. Appeal aims at nullifying the appealed verdict or amending it.

Rule number (811): The appeal system redlizes three goals, which are:
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a) Achieving justice requires the existence of the possibility of remedying any mistakes that
were made by the first level court. The appedl is to be brought before a pandl of two or more
judges who have more judicia experience than the first level court’s judge or judges.

b) The posshility of appealing the verdict makes the first level court judge more interested in
studying the case before him/her and more cautious to not err in hislher verdict.

c) The existence of an appellate system contributes, to certain extent, in unifying the courts
legal interpretation of the laws.

Verdicts that can be appeal ed:

Rule number (812): The adversaries have the right to appeal crimina case verdicts according to the
following procedures:

a) If aconciliation court issued the verdict, it has to be appealed before afirst instance court in
its appellate capacity.

b) If afirst instance court issued the verdict it has to be appealed before the court of appeals.

Rule number (813): All verdicts and judgments for which the laws provide for an appea have to be
appealed according to the Crimina Procedures Law rules of appedl.

Rule number (814): Decisions that do not conclude the subject matter of the dispute can only be
appeaed with the final verdict. If the final verdict is appealed, the other decisions that were issued
during thetrial may also be appealed by law. It is permitted to independently apped the court’s
decisions regarding the regjection of a case due to the expiration of the statute of limitation or due to a
lack of jurisdiction, if such claims were raised at the beginning of the trial, and before the court enters
afinal verdict in the subject matter of the case.

Rule number (815): The court's judgmentsin civil claim cases can be appealed, if such judgments
would be subject to apped if they had beenissued by acivil court.

Rule number (816): A judgment regjecting an objection that has been submitted to the conciliation
courts by a convict in amisdemeanor or an infraction can be appealed.

Rule number (817): Death penaty and life imprisonment convictions have to be appealed even if no
appea was submitted by the defendant.

Appeal procedures

Rule number (818): The list of appeals should be submitted to the clerk’s office of the court that
issued the appealed verdict, or the court of appeals clerk's office, within fifteen days. This period

starts the day after the verdict was issued, if the convict was present at the hearing, or the day after the
verdict was notified to the convict, if it was an in absentia verdict.
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Rule number (819): The correction center warden has to receive the appeal list of the appealing
inmate and he/she has to submit it within aweek to the court of appeals.

Rule number (820): The Genera Prosecution has the right to apped the verdicts issued by the
conciliation and first instance courts within thirty days. This period starts after the day of its issuance.

Rule number (821): Thelist of appeals hasto include a full description of the appedled verdict, the
number of the case, the date the verdict was issued, the status of the appellant and the respondent, and
the reasons supporting the appellant’s requests. This lig of items must be signed by the appellant.

Rule number (822): If thelist of appealsis submitted at the clerks office of the court that issued the
verdict, it hasto be accompanied with the case file and submitted to the court of appeals within three
days of receiving the list.

Rule number (823): The convict and the claimant in the civil claim should not be harmed as a result
of their appeal.

Rule number (824): The same rules that govern the tria courts hearings and procedures govern the
hearings of the court of appeals. The court of appeals has the powers stated in the special sections
regarding the tria of fugitive suspects who fled custody or did not appear before the court, after being
notified of the hearing date.

Rule number (825): The court of appeals has the power to hear the witnesses if they must be heard
before the tria court, and it has to power to complete any shortcomings in the investigation.

Rule number (826): The court should approve the appeded verdict if it finds that the appeal should
be rgjected on the grounds of informality, or after reviewing the subject matter of the appeal.

Rule number (827): If the court decides to nullify the appealed verdict because the act does not
condtitute a crime, does not require a penalty, or thereisn’'t enough evidence for a conviction, then
the court has to acquit the appellant of the charges against him/her.

Rule number (828): If the verdict isannulled for contradicting the law or any other reason, the court
has to try the case or refer it back to the trial court accompanied by the court of appeals instruction
regarding thetria of the case.

Rule number (829): The person who receives a prison term sentence and does not surrender to the
authorities loses his’lher right to appeal the verdict.

Rule number (830): The court has the right to postpone the execution of the verdict until the
appellate court issues its judgment, if the convict expressed hisher desire to appeal the verdict.

Rule number (831): If thelist of appedalsis not submitted during the period prescribed by the law,
and the appellant requests within fifteen days of the end of the appeal period the extension of the
period, the court of appeds has the right to give him/her a grace period not to exceed ten daysto
submit his’her apped, if the court finds that there is a legitimate reason for such delay.

Rule number (832): If the General Prosecution submits the appeal, the court has the power to
approve the verdict against conviction, or annul or amend it.
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Rule number (833): The appellate court cannot aggravate the penalty imposed on the convict and it
cannot nullify the acquittal verdict unless al the judges agree on such a judgment.

Rule number (834): The apped has to be rgjected on grounds of informality if it was submitted after
the passage of the appeal period or for any other reason related to formalities.

Rule number (835): Pleas regarding the nullification of procedures cannot be submitted before the
appellate court unless such pleas are related to public order or if such pleas are first submitted to the
first level court.

Judgments Contested Through Cassation:
Cassation of criminal verdicts

Rule number (836): Contesting the verdict through cassation is an extraordinary post verdict motion

because it does not aim at reconsidering the case. It aims at reviewing the computability of the verdict
with the applicable law. Thisis true regarding the objective lega rules that were applied to the facts of
the case or the procedural rules that are essentia for issuing the verdict.

The cassation court is alaw court. It makes sure that the law was correctly applied to the facts of the
case, and that the procedures followed were correct. If the cassation court finds that the verdict
contradicts the law, it reverses the verdict . Otherwise it rejects the motion.

Rule number (837): Crimind verdicts issued by the first instance court in its appellate capacity, and
the judgments of the court of appealsin felony and misdemeanor cases can be contested through
cassation, unless the law provides otherwise.

Rule number (838): First instance court crimina and court of appeals judgments that reject the plea
of lack of jurisdiction, or that reject the case because it was tried before, can be contested through
cassation.

Rule number (839): Verdicts and decisions of criminal courts cannot be contested through cassation
if they are still subject to bjection or appeal.

Rule number (840): Contesting the judgment through cassation can be done by the following:

a) The Genera Prosecution: restricted to verdicts issued in crimina cases. It has ho power to
contest judgments issued in civil cases.

b) The convicted person: he/she has the right to contest the verdict against him/her whether it is
related to a criminal case or a civil case, or both.

¢) Theclamantin acvil dam: he/she has only the right to contest the judgment issued in the
civil case.

Rule number (841): All death and life imprisonment sentences have to be contested through
cassation by the law, even if the convicted person does not contest the verdict.
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Basis behind contesting the verdict through cassation

Rule number (842): Contesting the verdict through cassation can only be accepted for the following
reasons:

a) If the procedures were invalid and affected the verdict or judgment.

b) If the court that issued the verdict wasn't composed according to the law or the court lacked
jurisdiction over the case.

c) If two contradicting verdicts or judgments were issued at the same time in regard to the same
incident.

d) If the judgment or verdict exceeded the adversaries requests.

e) If the judgment or verdict was based on contradicting the law or on an error in applying or
interpreting it.

f) If the court lacked the reasons the verdict was based on, or the reasons were insufficient,
ambiguous or contradicted each other.

g) If the court contradicted the jurisdiction rules or exceeded its legal powers .

Rule number (843): The contesting party cannot raise the invaidity of some of the procedures that
were taken by the conciliation or first instance courts, if he/she did not raise the issue before the court

of appedls.

Rule number (844): The contesting party cannot provide any evidence taken from incidents that were
not mentioned in the reasons of the contested verdict or judgment.

Rule number (845): The court can revoke the verdict or judgment by itsdlf, if isclear that the verdict
was based on aviolation of the law or on an error in implementing or interpreting the law; or the court
that issued it was not composed according to the law, or lacked jurisdiction over the case; or if alaw
was enacted after verdict wasissued and is related to the case subject matter.

Cassation procedures

Rule number (846): The General Prosecution, the convicted person, or claimant in a dvil dam, has
to contest the verdict or judgment within forty days.

Rule number (847): The period for contesting the judgment or verdict through cassation starts from
the day after the verdict or the judgment was issued, if the petitioner was present, or starts from the
day after the verdict or judgment was notified to him/her, if the verdict or judgment was made in
absentia.
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Rule number (848): The cassation list has to be submitted to the clerks office of the court that issued
the verdict or judgment, or to the cassation court clerks office.

Rule number (849): The petitioner or higher attorney should sign the cassation list. The cassation list
should include the reasons for the petition, and the names of the adversaries. The fees payment
receipt has to be attached to the petition. The clerks office has to put the date the petition was
registered on the cassation list.

Rule number (850): If the cassation request is submitted to the clerks' office of the court that issued
the verdict, the clerks office has to refer it to the cassation court accompanied with the case file
within aweek of submitting the ligt.

Rule number (851): The chief clerk of the cassation court has to notify the respondent against whom
the cassation was submitted of the cassation list within aweek after the registration of the list at the
cassation court.

Rule number (852): The respondent has fifteen days, starting the day after his/her, notification to
submit alist of response to the cassation court clerks' office.

Rule number (853): When the cassation file is complete, the chief clerk hasto send the file to the
General Prosecution.

Rule number (854): The cassation papers and documents have to be registered in the General
Prosecution register and must be referred with the case file to the Attorney Genera in order to note
down hig’her remarks and notes on it. The Attorney General has to send back the casefile after fifteen
days of itsreferral to him/her.

Rule number (855): If the person who is contesting the verdict through cassation is under detention,
he/she has to submit his cassation request to the warden of the correction center he/sheisheld in. The
warden has to submit the request within twenty-four hours to the cassation court clerks office.

Rule number (856): A cassation request to contest averdict hasto be dismissed if the requester was
convicted and sentenced to imprisonment, and he/she did not surrender in order to execute the verdict,
before the cassation hearing.

Rule number (857): The cassation court reviews the cassation request by reviewing the papers and
documentsin the casefile, and if it deemsthat it is necessary to hear the General Prosecution and the
atorneys for the adversaries, it has right to set a hearing for such purpose.

Rule number (858): If the court rejects the basis of the cassation request, and it finds no grounds for
such request, it has to reject the request.

Rule number (859): If a cassation request is submitted by a party other than the General
Prosecution, then the judgment shdl be dismissed for the benefit of that party which contested it.

Rule number (860): If the cassation request is submitted by one of many convicts and the basis for
such arequest is related to another convict, in such a case if the court revokes the verdict, the
revocation appliesto the other convict or convicts as well.
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Rule number (861): If the basis of the cassation request is that the trial court erred in citing the law’s
provisions, or in giving the lega description of the crime or the description of the convict, and if the
sentence imposed is the same sentence the law provides for the crime, thenit is not permitted to
revoke the verdict. The court merely corrects the errors and dismisses the cassation request

Rule number (862): The convict cannot delay hisher cassation request to halt the execution of the
verdict issued against him/her.

Rule number (863): Only the parts of the verdict that are contested through cassation can be revoked,
not the whole verdict, unlessit is not permissible to divide the verdict.

Rule number (864): If the judgment revoked by the cassation court is a judgment that accepts alegal
reason that forbids the court from proceeding in trying the case, and the cassation court refers the case
back to the tria court, the trid court is obliged to follow the cassation court’ s ruling.

Rule number (865): If the cassation court accepts one of the reasonsthat the cassation isbased on, or
finds that there is a reason for revoking the judgment or verdict by itself, it has do so and then send

the case back to the trial court that issued the verdict so that the case can be retried by another panel
of judges.

Fourth: Effects of the cassation court rulings

Rule number (866): If the cassation court decides to reject the cassation request the verdict or
judgment becomes final and cannot be contested again by the same person for any reason.

Rule number (867): If the judgment is contested for the second time then the cassation court has to
try the case by itself.

Cassation by a written order

Rule number (868): The Minster of Justice has the power to request the Attorney General, inwriting,
to refer the casefile to the cassation court if the judgment or verdict issued contradicts the law, even if
it was final, provided that the cassation court did not review it before. The Attorney General can
request the nullification of the procedure contested or the revocation of the judgment or decision. The
cassation court has the power to nullify the procedure or revoke the judgment.

Retrial (trial de novo): Situations where it is permitted to conduct a retrial:

Rule number (869): It ispermissible to conduct aretrial even if the verdict wasfinal in the following
situations:

a) If aperson was convicted of homicide and it was proven that the victim is still dive.

b) If aperson was convicted of committing a crime and another person was convicted for the
same crime by another court, and it was obvious that the two verdicts contradict each other
and one of the convicted persons has to be innocent.

102



¢) If the verdict was based on false testimony or on a forged document and this testimony or
document was the basis of the conviction verdict.

d) If new evidence or documents appear after the verdict was issued and such documents or
evidences would have proved the innocence of the convict, if they were available during the
trial.

e) If the verdict was based on acivil or personal status court judgment that had been revoked
and nullified.

Who hastheright to request retrial:

Rule number (870): Theretrial request has to be submitted to the Minster of Justice by:
a) Theconvict, or hisgher attorney or legal representative if the convict is incompetent.

b) The convict’s spouse, or his’her children, or his’/her successors.
Retrial procedures

Rule number (871): The retrial request has to be submitted to the Minster of Justice within one year
starting from the day the persons requesting the retrial learned about the existence of the reason that
allows them to request aretrial. Otherwise, their request should be rejected.

Rule number (872): The Minster of Justice refersthe retrial request to the Attorney General, who has
to refer it to the competent prosecutor to conduct the needed investigations, and prepares an opinion
memo. The Attorney Genera has to submit the request with the investigations that were made to the
cassation court accompanied with hisher opinion, and the basis of the request, within a month after
receiving the retria request.

Rule number (873): Theretria request does not halt the execution of the verdict unlessit is adeath
sentence.

Rule number (874): The cassation court has the power to order the halting of the verdict’s execution
when it accepts review of the retrial request.

Rule number (875): If it was not possible to hold any hearings in the retrial because of the convict's
death or the dismissal of the case because of the statute of limitations, the cassation court can review
the request without a hearing and nullify the illegal parts of the verdict.

Rule number (876): Theretria verdict that acquits the convicted person has to be hung on the
courthouse door or in the public places in the town where the first verdict was issued, at the crime
scene, the place of residence of the person who requested the retrial, and at the last place of residence
of the convict if he/sheis dead.

Rule number (877): The acquittal verdict must be published in the Officia Gazette, and upon the
request of the person who requested the retrial, has to be published in two local newspapers chosen
by him/her, at the state’ s expense.
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Rule number (878): Revoking the verdict results in revoking any compensation judgment that was
issued and al compensation that has been paid must be returned to the convict. This hasto be done
with respect to the applicable statute of limitations.

Rule number (879): If the request for aretria isregected it cannot be requested on the same basisin
the future.

Rule number (880): All decisions and judgments related to the subject matter of the retrial can be
challenged through all means of post judgment motions. The convict should not get a harsher sentence
as aresult of the retridl.

Compensating the convicted person:

Rule number (881): The convicted person who was acquitted as aresult of the retrial hasthe right to
reguest the state to compensate him/her for the damages that resulted from his/her conviction.

Rule number (882): If the convicted individud is dead, requests for compensation may be submitted
by a spouse, childrenor parent.

Rule number (883): The state has the right to have recourse to a civil plaintiff or a witness who lied
under oath if his’her claim or testimony was the reason for convicting the convict.

4.8 GENERAL RULES GOVERNING JUDICIAL ANNULMENT (NULLIFICATION):

What isjudicial annulment?

Rule number (884): Nullification is a procedurd pendty, which means a procedure or legal measure
isincorrect and is vulnerable to attack. Despite the materia existence of the measure or procedure it
has no legal existence. If the procedure or measure was not annulled it would have its effect despite
being defective.

Rule number (885): Nonexistence means that the procedure or measure itself was not taken, or was
not documented when the law makes it obligatory to document it. An example is the absence of the
defense attorney in afelony hearing. Nonexistence means that the procedure or measure hasno legal
existence.

Rule number (886): Article (474) of the Criminal Procedures Law states “ the procedure or measure
is considered to be void and null if thisis specificaly provided by the law or if it was defective to the
extent that it would not realize the goals it was supposed to achieve.”

From this provision we can conclude that the legidature adopted the theory of legal annulment and
the theory of self-annulment and combined them together.

Ancther article that provides for annulment is Article (52) of the Criminal Procedures Law, which is
related to the ingpections rules. The article provides “annulment should be the result for not
consdering any of this chapter’srules’.
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Rule number (887): The phrasein article (474), which is stated above: “...or if it was defective to the
extent that it would not realize the goals it was supposed to achieve,” leaves great opportunities for
different interpretations. It is very well known that goals do not justify the means used to achieve

them. Thus, a measure or procedure might achieve its intended god but still not be acceptable or the
effects it has on proof may not be unacceptable For example, the goa of interrogating the accused is
to know the truth; this does not mean to coerce the accused to reach such truth. In such a case the
measure or procedure used is void and null. The same is true regarding any legal effects that were
realized as aresult of such act.

Absolute Annulment:

Rule number (888): Absolute annulment is when the annulment of the measure or procedureis
related to the public order. Such annulment results when a procedural rule that is related to the public
order was contradicted by the measure taken.

Absolute annulment is provided for by article (475) of the Criminal Procedures Law, which
enumerates the situations where such a penalty has to be imposed. The article states: “Annulment is
the result of any measure or procedure taken if such measure does not adhere to the law provisions
which are related to the formation of courts, their jurisdiction and any other rules which are related to
public order. Such plea can be raised at any stage of the trial and can be decided by the court itself.”

Rule number (889): In cases that are not specified by the above mentioned article, public order can
be measured based on the interest the legidlature wanted to achieve when enacting the procedurd rule,
because every procedura ruleis enacted to preserve and protect a certain interest. If such interest is
related to the effectiveness and efficiency of the Judiciary in achieving crimina justice, then the
procedura ruleis certainly related to the public order.

Some of the defense rights given to the accused are related to the public order and some are not. For
example, if the legidature wanted to achieve a general interest with a certain defense right, and
decided not to leave the practice of this right to the accused s discretion so it is guaranteed by the
law despite the suspect’ s will, then the interest is a public and not a private one. If the legidaturein
some instances leaves the decison regarding a defense right to the accused' s discretion, then the
interest is a private one, and it is not related to the public order.

Rule number (890): If the case is concluded and the verdict becomes fina there is no way to contest
and annul the defective measure or procedure, aslong as it passed all the tria phases without being
contested by the court itself or by one of the adversaries.

Rule number (891): The legidature specified some of the procedural rules that are related to public
order and left the rest to be concluded by the courts and jurists. Some of the following measures can
be regarded as basic procedura rules related to public order:

a) Appointing an attorney to defend the accused of a felony before the crimina court.

b) Rulesgoverning theinitiation and prosecution of the crimina case by the Genera
Prosecution.

¢) Rulesgoverning the seizure of al materials related to the crime.
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Proportionate Annulment:

Rule number (892): Proportionate annulment is not related to the public order as stated in article
(478) of the Criminal Procedures Law: "In other annulment cases than the ones related to public
order thereis no right to request the annulment of procedures related to the collection of evidence or
preliminary investigation or interrogation procedures as long as the accused had an attorney present
and he/she did not contest the procedure taken, the Genera Prosecution cannot request the annulment
of any measure or procedure taken if it had not done so at the time when the measure or procedure
was taken".

Rule (893): Proportionate annulment can be remedied by accepting the defective measure or
procedure by the side for whom the measure would do harm to higher interest. Such acceptance
might be explicit or implied when the party who has the right to invoke this right does not do so
within the time limit stated by the law.

Rule number (894): In order to invoke proportionate annulment the following conditions have to be
present:

a) The adversary invoking the annulment has to have a direct interest in the observation of the
rules that where not observed and thus caused the measure to became void.

b) The adversary invoking the annulment should not have been the cause of or participated in
violating the rules, regardless if he/she did so on purpose or by accident. For example the
accused who swears the oath by him/herself before being interrogated cannot request the
annulment of the interrogation, as long as he/she was not asked to swear but chose to do so
himself.

¢) Invoking the annulment cannot be done after closing the argumentsin thetrial nor can this be
done for the first time before the cassation court. The person who has the interest in invoking
the annulment can abate such right either explicitly or implicitly by not invoking such right
within the time limit prescribed by the law.

Distinguishing between absolute annulment and proportionate annulment:

Rule number (895): The judge hasto order absolute annulment by him/herself, even if the
adversaries invoked it. Any person who has an interest at any stage of the trial can invoke absolute
annulment and it can be invoked before the cassation court for the first time. In contrast, only the
related person can invoke proportionate annulment; the court cannot order it by itself. The person
who has the right to invoke proportionate annulment can abate his/her right. Proportionate annulment
can beinvoked at any stage of the tria and can be invoked before the court of cassation for the first
time.

Rule number (896): Absolute annulment cannot be remedied by abating the right to invoke it, while
proportionate annulment can be remedied by abating the right to invoke it.

Rule number (897): Absolute annulment is based on the power of the law and thus it does not need a
court's ruling to confirm it, while proportionate annulment needs to be confirmed by the court,
otherwise the defective measure will have itslegal effect on thetria.
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Rule number (898): Absolute annulment can be invoked by any person who has an interest at any
stage of the tria, while proportionate annulment has to be raised before the triad court or the right to
invokeit lapses.

Rule number (899): Invoking proportionate annulment regarding a measure or procedure taken in
the trial does not require that the court annul the measure, because the court can correct the measure
and keep itslegal effect .

Conditions regarding invoking the annulment of the measures or procedures taken in the trial:

Rule number (900): In order to invoke the annulment of a measure or procedure, two conditions
have to be present:

a) Interest hasto be present in every case, plea, or motion. Thus, it hasto be present when a
person invokes his right to annul a measure taken in thetrial. Interest here does not mean to
have an interest in annulling the measure; rather it means to have an interest in adhering to the
rules that have been violated.

b) The person who invokes annulment should not be the cause of the procedure’ s violation.

Rule number (901): If the measure to be annulled is related to public order then every person with an
interest can invoke the annulment, and the court can order it by itself. If the court does not order the
annulment of the measure then its ruling would be illegal. If the annulment of the measure is provided
for the adversaries’ interests then the related person has the right to invoke it.

Rule number (902): Requesting the annulment of a measure or a procedure that is related to public
order can be invoked at any stage of the trial and can be raised before the cassation court for the first
time. Theright to invoke proportionate annulment lapses if the accused had an attorney and the
defective measure or procedure was taken in his’/her presence without him/her contesting it. If the
accused did not have an attorney, he/she keeps higher right to request the annulment of the defective
measure or procedure. However, the accused cannot keep such right indefinitdly. He/she has to
exercise it within a certain period of time.

Rule number (903): Whenever it is determined that an interrogation is null and void, it becomes
illega, asif it never existed. Thus, any evidence that was obtained through such an interrogation has
to be dismissed; the interrogation does not stop the statute of limitations, and the accused person’s
confession cannot be held againgt him/her.

Rule number (904): Asaresult of the annulment of any measure or procedure, any subsequent
measure or procedure to the annulled one has to be annulled as well, if there isarelation between the
two, or if the first procedure or measure is vita to the legality of the second one in any way.

Rule number (905): The genera rule provides that the annulment should only affect the defective
measure or procedure, and the measures and procedures that are related and subsequent to it. It
should not affect any other unrelated and correct measures or procedures. For example, avdid
confession, which is obtained prior to an illega search, isalega confession and should not be
annulled, as thereis no relation between the defective search and the confession.

107



4.9 REHABILITATION OF THE CONVICT (CLEARING NAME AND REPUTATION):

Rule number (906): Thejudicid rehabilitation of a convicted person meansdiminaing al future
criminal effects of the conviction. Starting from the date the rehabilitation judgment is issued, the
convict becomes as any other citizen who was never convicted of a crime. Judicia rulings, upon a
regquest by the convicted person, can restore a person’s name and reputation effective starting from
the day of the judgment’s issuance.

Rule number (907): Rehabilitating the convict is applicable to any person who is convicted of a
felony or a misdemeanor, regardless of the sentence imposed or the type of crime, because the law
does not state any limitations. It is gpplicable to al kinds of crime, whether the crime violates honor
or not, and whether the penaty imposed was afinancial or a freedom restricting one.

Rule number (908): It is natural that the legidature did not include infraction crimesin the convict's
rehabilitation system because they do not have criminal effects on the convicted person and they do
not appear in the convict’s criminal record.

Rule number (909): The convict's successors cannot request the rehabilitation of their predecessor
because the law does not give them such aright.

Rehabilitation conditions:

Rule number (910) The penaty hasto be fully executed, or a general pardon issued, or the pendlty
dismissed due to the expiration of the statute of limitation.

Rule number (911): The sentence has to be fully executed by spending al the imposed time and/or
paying the whole fine imposed. The reason behind this lays in the importance of executing the
sentence in order to deter the convict and rehabilitate him/her, which makes him/her digible for the
rehabilitation of his’her reputation.

Rule number (912): If the convict is on probation then he/she can only clear his’/her name after the
expiration of the three-year probation period.

Rule number (913): The generd pardon is equivaent to the full execution of the sentence imposed.

Rule number (914): If the period stated for the execution of the sentence passes without the sentence
being executed, then the sentence has to be dismissed, and it is not permissible to executeit. The
reason behind thisis that after a period of time, the verdict would be forgotten, and it would serve
noone’ s interest to evoke the crime’s memories after it had been forgotten. Therefore the dismissing

of the sentence after the passing of the specified timeis related to public order.

Rule number (915): The legidature conditioned the rehabilitation of the convict on the passage of a
specific length of time after the sentence is executed, or the genera pardon is issued, or the sentence
is dismissed dueto the expiration of the statute of limitations, in order to make sure that the convict's
conduct is right and he/she is behaving in a good manner. The legidature stipulated this conditionin
article (438) of the Criminal Procedures Law which states:” if the crime committed condtituted a
felony, five years have to pass, and one year hasto passif the crime constituted a misdemeanor. In
cases of repetition the period has to be doubled.”
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Rule number (916): The doubling of the period for a person who escaped the execution of the
sentence, until it was voided by the expiration of the statute of limitation, is logica in order to
differentiate between those who submit to court’s verdict and those who don't. Doubling the period in
cases of expiration is based on the assumption that the court needs more time to make sure of the
good conduct of the convict.

Rule number (917): In order to rehabilitate the convicted person’s reputation he/she has to pay al
fines, costs, and compensation imposed on him/her. The court has the power to ignore this condition
if the convict proves that he cannot pay the fines.

Rule number (918): The legidature requested the good conduct of the convict and gave the court the
power to measure the convict’s conduct, in order to issue its judgment regarding whether or not to
rehabilitate his’her reputation.

Rule number (919): If there was more than one verdict against the convict, then he/she cannot
request the rehabilitation of hig’her reputation, unless dl the conditions stated above are fulfilled
regarding each verdict. The caculation of periods has to be based on the newest conviction.

Rehabilitation procedures:

Rule number (920): The convict has to submit awritten petition to the Attorney General. The
petition has to include all information needed to identify the convict such as his’her full name, date of
birth, and ID number. The petition has to also include the date the verdict against him/her was issued
and the places he/she resided. Upon receiving the petition, the Attorney Genera has to order one of
the General Prosecution members to conduct the needed investigation regarding the petition in order
to verify the conduct of the petitioner in every place he/sheresided since higher conviction, aswell
as any other necessary information. After completing the investigations, the investigation file has to
be attached to the petition and submitted by the Attorney General to the first instance court within one
month of having the petition submitted to the Attorney General. The investigation file and the petition
a so have to include a copy of the verdict against the petitioner and a conduct report during his’her
stay at the correction center.

Rule number (921): The court reviews the petition and has to make a decision regarding it in the
deliberations room. The court has the right to hear the General Prosecution and the petitioner provided
that that the court notifies the petitioner eight days before the hearing date. The court has also the
right to ask for any needed information. The ruling of the court regarding the petition can be appeded
according to the rules stated in the Criminal Procedures Law.

Rule number (922): After the rehabilitation judgment is issued, the Attorney Genera hasto send a
copy of the verdict to the court that issued it, in order to mark the clearing of it and the court hasto
mark the clearing of the convict on the individua’s persona records.

Rule number (923): The legidation permits the revocation of the rehabilitation judgment in two
instances:

a) If it appeared that there were other convictions against the petitioner and the court was not
aware of them when it issued its judgment. It is permitted to revoke the judgment even if the
conviction that the court was not aware of has al the conditions needed for rehabilitating the
convict, as long as the clearing judgment is upon the court’s discretion. Therefore, the court
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might not grant the convicted person such judgment if it was aware of the other conviction
and it is worth submitting the issue before it again in order to decide.

b) If the petitioner was convicted of a crimethat was committed before the issuance of the
rehabilitation judgment. If the crime was committed after the court’s judgment then it does
not affect such judgment.

Rule number (924): The revocation of the rehabilitation judgment falls under the court’ s discretion
powers therefore it might decide not to revoke the judgment if it finds that the crime or the conviction
which it was not aware of when it ordered the rehabilitation of the convict’s reputation would not
have changed its ruling even if it was made aware of it.

Rule number (925): The legidation only permits the rehabilitation of the convict's reputation for one
time only. Thusif a convict was cleared and committed, another crime he/she would not be digible to

be rehabilitated again. In such a case the court has no discretion powers and has to reject the petition

in grounds of the stricture before it reviews its subject matter.

Legal rehabilitation:

Rule number (926): Legal rehabilitation rehabilitates the convict's reputation without judicial
interference or arequest by the convict. Lega rehabilitation occurs after the passing of along period
of time since the penalty was executed or a pardon was issued or the penalty was dismissed due to the
expiration of the statute of limitations.

Rule number (927): The legidature states the legd rehabilitation conditions in Chapter Five of the
Crimina Procedures Law:

a) The execution of the pendty imposed, pardoning the convict, or the dismissal of the penalty
due to the expiration of the statute of limitations.

b) The testing period has to be passed after the execution of the penalty, the pardoning of the
convict, or the dismissal of the pendty. The testing period varies according to the crime and
the penalty imposed:

i.  Thetesting period is ten years for any person who was convicted of afelony, or was

convicted of theft, keeping stolen property, forgery, fraud, or breach of trust
misdemeanor

ii.  Thetesting period is three yearsiif the convict was convicted of a misdemeanor other
than the ones stated above. If the penalty was dismissed due to the expiration of the
statute of limitations, then the period is five years.

ii. The convict must not be convicted of any felony or misdemeanor that is recorded in
his’/her personal sheet during the testing period. This means that indicting the convict
aone, without convicting himv/her, does not deprive him/her of his’her right of legal
rehabilitation. If the person to be rehabilitated was convicted by more than one
verdict, then the condition has to be present for al these verdictsin order to
rehabilitate his/her reputation.

110



The effectsif Rehabilitation:

Rule number (928): The rehabilitation judgment, whether it isajudicia or alega one, eiminates the
effects of the crimina conviction regarding the future such as depriving him/her from certain rights.
All the effects the crimina judgment has before the rehabilitation judgment stay as they are, such as
dismissing the convict from his officia post; even if he/she rehabilitated his’her reputation, he/she
would not be digible to retain higher officia post.

Rule number (929): The rehabilitation judgment cannot be used to relieve the convict from higher
obligations regarding the compensation of the injured. The injured person’s right of compensation
should not be affected by the rehabilitation judgment because the judgment only affects the criminal
effects of the crime not the civil ones.

4.10 JUDGMENT EXECUTION:

Judgments that must be executed:

Rule number (930): Crimina penaties stated in the law must not be carried out unlessthere is alega
verdict issued by a competent court that provides for such execution of the penalty

Rule number (931): Crimina verdicts issued by criminal courts cannot be executed unless the
verdicts are fina or the law states otherwise.

Rule number (932): The General Prosecution executes criminal verdicts according to the rules stated
in the Criminal Procedures Law. It has the power to seek police assistance if such assistanceis
needed.

Rule number (933): Judgments regarding a civil damin a crimina case can be executed upon the
request of the civil claimant according to the rules stated in the Civil Procedures Law.

Rule number (934): If an accused who is detained, is acquitted by the trid courts’ verdict or is
sentenced to pay afine, he/she should be released immediately, unless he/she is detained for any other
reasons.

Rule number (935): If the accused spent more time in precautionary detention than the period he/she
is sentenced to, he/she has to be freed immediately.

Rule number (936): Contesting the verdict through cassation does not halt the execution of the
sentence imposed unless the sentence is the death penalty.

Rule number (937): Every convicted person who gets a prison sentence for a period that does not
exceed three months has the right to request from the General Prosecution an order to work outside
the rehabilitation center unless the verdict issued deprives him/her from such an option. The request
has to be submitted to the Attorney General or one of hisher assistants.
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Rule number (938): If the accused is acquitted of the charges against him/her, the period he spent in
precautionary detention has to be deducted from any prison sentence he/she might get regarding
another crime that he/she committed during his’her detention.

Rule number (939): If there is more than one freedom-restricting sentence issued against the convict
then the precautionary detention period has to be deducted starting from the lighter sentence.

Rule number (940): If the person who was sentenced to imprisonment was pregnant then it is
permitted to delay the execution of the sentence until three months after she ddlivers. If it was decided
to execute the sentence imposed on the pregnant convict or it was proven that sheis pregnant after
starting the prison term, then she has to get the same treatment precautionary detainees receive at the
rehabilitation center.

Rule number (941): If the convict who is sentenced to prison has alife threatening sickness or the
execution of the sentence would threaten his/her life then it is permitted to delay the execution of the
sentence.

Rule number (942): If the convict who is sentenced to prison suffers from mental illness the Genera
Prosecution has to order his referral to a mental illness center until he is cured. In such a case, the
period he/she spends at the mental illnesses center has to be deducted from his/her sentence.

Rule number (943): If aman and his spouse are sentenced to prison for less than one year, and they
were never imprisoned before, it is permitted to delay the execution of the sentence of one of them
until the other one finishes his’her term. . Thisis permitted on the condition that they take care of a
minor who is less than fifteen years old and the have a known place of residence in Palestine.

Rule number (944): If inany case the court decides to delay the execution of the sentence imposed
on the convict, it has the right to order the convict to provide a bail bond which will guarantee that
he/she will submit to the authorities when the it is time to execute the sentence. The bail amount has
to be mentioned in the delay order,

Rule number (945): Excluding the cases stated by the law, it is forbidden to free the person
imprisoned before the end of his/her prison term.

Rule number (446): The imprisonment day is twenty-four hours and the month is thirty days and
year istwelve months.

Rule number (447): The freedom-depriving sentence starts from the day the convict is arrested,
according to the sentence.

Rule number (448): The day in which the sentence execution starts has to be calculated in the
imprisonment term and the convict has to be released at noon on the day his’her sentence ends.

Rule number (449): If the imprisonment term is twenty-four hours then it ends on the second day
after the day the convict was arrested.
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The execution of the death penalty:

Rule number (950): When the death penalty becomesfina, the Minster of Justice has to immediately
submit the case papers to the President of the state.

Rule number (951): The death penalty cannot be carried out without the President’s consent.

Rule number (952): The Attorney General, or whomever he/she authorizes, has to supervise the
execution of the death penalty. The execution of the penalty has to be witnessed by:

a) The Attorney Generd or his’her representative.

b) Thewarden of the rehabilitation center or his’her representative.
c) Thedidtrict’s police chief.

d) The reporter of the court that issued the sentence.

€) The physician of the rehabilitation center.

f) A clergyman from the convict’ s faith.

Rule number (953): The relatives of the convict have the right to meet with him/her before the
execution of the death sentence in aplace that is away from the execution place.

Rule number (954): If the convict's faith requires him/her to confess or practice any other rituals
before death then all necessary means should be taken in order to enable him/her to do that.

Rule number (955): At the sentence execution place the verdict has to be recited in the presence of
the convict and the witnesses to the execution. If the convict wants to say anything, the Attorney
Genera or higher assistant has to document what the convict says.

Rule number (956): It is prohibited to carry out the death penalty if the convict is pregnant. If the
convict gives birth, and the child is dive, then the court that issued the verdict has to amend the death
penalty and sentence her to life in person instead.

Rule number (957): The death penalty is carried out by hanging if the convict isacivilian and by
firing squad if he/she isin the military.

Rule number (958): The court’s reporter has to document the execution of the death penalty by
writing a report, which has to be signed by the representative of the Attorney General, the warden, the
physician, and the reporter. The report should be kept at the General Prosecution.

Rule number (959): The desath sentence must not be carried out during official holidays or the
religious holidays of the convict's faith.

Rule number (960): Death penalties can carried out only at the state’ s rehabilitation centers.
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Rule number (961): The state is obliged to bury the convict at its own expense if there are no family
members to claim the body for burid.

Judgment execution problems:

Rule number (962): A judgment execution problem is a complementary case that does not aim at
changing the verdict of the court but rather to complain about its execution.

Rule number (963): Any problem raised by the convict regarding the execution of the verdict has to
be referred to the court that issued the verdict.

Rule number (964): The Genera Prosecution must refer the problem to the court. The persons
concerned should be notified of the hearing date. The court rules on the issue after it hears the
prosecution requests and from the persons concerned. The court has the right to conduct the needed
investigation, and it has the right to halt the execution of the judgment until it givesits decisions.

Rule number (965): When considering the judgment’ s execution problem, the court is not permitted
to discuss the subject matter of the verdict, its vaidity, or any faults that affect the verdict or the case
procedures.

Rule number (966) Before referring the judgment’ s execution dispute to the court, the Genera
Prosecution has the power to temporarily halt the execution of the judgment for health reasons of the
convicted person. The General Prosecution does not have such power if the issued is referred to the
court.

Rule number (967): If there a dispute related to the identity of the convicted person, the dispute has
to be solved according to the law.

Rule number (968): If adispute arises which does not involve the convict, with respect to the
execution of the judgment on the convict’s property, the issue has to be referred to the civil court
according to the rules stated on the Civil Procedures Law.
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