DRAFT Novenber 8, 1992

Devel opnment Associ at es

THE ADM NI STRATI ON OF JUSTI CE I N ASI A
A CONCEPTUAL AND PRQJECT SURVEY

David |I. Steinberg
Georgetown University



EXecutive SUMTAIY. .. ... ... e e e e e i
Introduction. .. ... .. 1
I Conceptions and M sconceptions.................... 3
1. Law, Justice, and AID........... ... .. ... .. ..... 7
2. Definitions and Limtations................... 13
3. Is the Delivery Mediumthe Message?........... 15
I Al D' s Experience in Direct progranmng in Law
PN ASTA. . . 18
1. Law, Justice, Rights, and Denobcracy as
Strategy. ... 19
2. Law, Justice, Rights, and Denocracy as
Projects. ... .. 21
1l AID s Experience in Indirect progranmng in
Law in ASia. . ... 24
1. The Asia Foundation........................... 24
2. The Asian Anerican Free Labor Institute....... 28
3. PVO Gants. ..... ... . i 29
4. The Ford Foundation........................... 29
IV ConcluSi ONS. ... 31
\Y, Recommendati ons. .. ... .. ... . 33
VI Narrowi ng the Analysis: Field Studies............ 34
VII  An Action Plan...... ... .. . . . . i, 36

TABLE OF CONTENTS



EXECUTI VE SUMVARY

This report reviews the status of Admnistration of
Justice (AoJ) projects and other related directly and
indirectly funded activities of AID in Asia within the broad
context of justice systenms and their relationships to

governance, pluralism and human rights. The objective is to
make recommendations to AID on the need for field studies that
will assist in policy formation and future progranms concerning

the political and devel opnental objectives of the Agency. The
report makes recomendations for selective field studies
(Philippines, Nepal, Sri Lanka), the goal of which would be to
i nprove justice systens and pluralistic governance, and the
pur pose of which is to develop guidelines for progranms and
policy guidance to the field. It presents an action plan to
achieve these ends wthin 150 days of the approval of the
pl an.

AoJ projects belie their nane. They are not sinply a
di stinct and narrow category of court and judicial
progranm ng; they represent both an opportunity and an entre
into justice systens, including aspects of governance and
human rights, issues of increasing inportance to the United
States and aid donors generally. Justice systens, including
| aw, far exceed the judiciary, bar, |egal education, and such
formal nmechani sms usually associated with them in the West.
They include informal dispute settlenent, traditional systens,

|l egal aid, and paralegal activities. These are inportant
because in Asia law is very different from the continuous and
cunul ati ve Western tradition. It is a product of a variety of

traditions that are both discontinuous anong and wthin
countries, often in conflict, based on a different series of
assumptions of the origins and functions of |aw, and provide
or prevent access by disparate groups to the formal processes
by ethnicity, religion, class, caste, and other desiderata.

Yet societies are inextricably noving toward adoption of
nodern | egal systens that are a requirenent for internationa
trade and respectability. It is, however, erroneous to assume



t hat Western concepts such as the 'rule of |aw are neani ngful
in many non-western societies. Many Asian societies view |l aw,
including constitutions, as an arm of the state enforcenent
system rarely connected with rights.

AlD has programmed in the field of justice systens
through a variety of neans: directly in a small nunmber of
cases, and indirectly through three essential mechanisns: [1]
The Asia Foundation; [2] The Asian Anerican Free Labor
Institute; and [3] through PVO grants. The Ford Foundation is
al so independently a major force in the field. In addition,
t hrough normal sectoral prograns AID has affected |aw and
regul atory provisions of a wide variety of Asian states in a
nunber of fields, but has not specifically identified these
activities as related to either law or justice. Al D has not
considered that foreign assistance normally creates new
di sputes, the provisions for the adjudication of which are
normally omtted in project design.

Over the past generation, AID in the Asia or related
bureau |evel has not given high priority to law, justice,
human rights, or governance issues in its Congressiona
Presentations, which are the single critical expression of AID

strategy, priorities, and intent. I ndi vidual AID m ssions
have also not integrated these fields into overarching
priorities as expressed through mssion strategies in the
Congressional Presentations. In addition, there has been

little articulation in any of the groups of an overarching
phi | osophi cal approach to |law that is not only a guide to its
conceptual place in strategy, but also as a means for better
progranm ng and eval uati on.

The report notes that the wuse of internediaries in
delivering services in the justice system such as PVOs, NGOs,
and professional groups my be nore than sinply a delivery

system they nmay be an integral, indeed vital, part of the
devel opnent of pluralismand the civic society that contribute
to the process of denocratization. In certain societies,

| ocal admi nistrations may perform useful functions in justice
syst ens.

It cautions against wusing quantifiable indicators of
i nprovenent in the admnistration of justice (such as case
| oads, people trained, etc.) because these may sinply nean the
better functioning of a repressive system

The report calls for careful, culturally sensitive
progranm ng by M ssions capable of discerning both needs and
the capacities of internmediaries. It continues that without

field work, the assessnent of such capacities both by m ssions



and intermediaries is inpossible.

Field work, the report recomends, should be structured
on a country-specific basis, but should review and be
cogni zant of transnational structural issues and problens
(elites, institutions, PVOs, judicial independence, etc.) from
whi ch much m ght be | earned.

Programming in judicial systenms, to be effective, needs
deft project design and a know edge of both |ocal cultural
systens as well as western (common and continental) |aw, and
their interaction in the arena of power within the state.
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| nt roducti on

The Adm nistration of Justice (AoJ) projects in the
Agency for International Developnent belie their nane. They
are not sinply a distinct and limted category of devel opment
assi stance programm ng, involving the judicial branch and the
| egal profession, although their origins may be rooted in such

specificity. They are also an opportunity to explore
political, econom c, and social changes and needs through such
an inquiry. They are thus an entre', an admnistratively

manageabl e discrete set of project interventions that are a
progranmatic gateway into and are intended to affect broad

soci etal issues such the distribution of power, governance,
human rights, equity, political systenms, as well as econonic
devel opnent itself. They are means through which to conceptu-

alize, consider, and assist in the pursuit of achieving the
international goals of United States, and nobst donor nations

associated with the OECD as well, in furthering denpcratic
governance and plural societies in addition to enhancing
econom ¢ grow h. As such, their definition--in accordance
with their inplications and possible effects--is nmore broad
than their initial project limtations.

Thi s paper, although concentrating on the experience of
such progranming in Asia, wll thus provide a broader scope
for inquiry. It will attenpt to link AID s Adm nistration of
Justice efforts to the strategic planning of AID. 't wll
first consider broad issues, including preconceptions of |aw
and justice and their relations to Asian societies, and then
specific progranms and projects of AID, including those
adm ni stered directly by that Agency and those funded by it
but programmed through intermediaries. W will also exan ne

justice issues in sonme sectoral AID projects. The paper wll
t hen exam ne independent or autononmous progranm ng by other
i nportant donors within the region. The study will close by
revi ewi ng:

* The inpact of such prograns, recognizing that causal
rel ati onshi ps between the broad goals of societal change and
such projects may be tenuous at best;

* The inportance of programm ng strategies as elenents in
this conplex field; and



* Whether further studies in Asia are needed, and if so,
wher e.

This essay wll draw upon AID s conceptual and
progranmati c experience, as well as those of other actors in
the region, and the external literature on these issues in

Asi a, which, alas, is neager and spotty on a national basis in
conparison to the inportance of both the problens and
opportunities.

The inplications of this inquiry are very broad. It thus
becomes necessary to exam ne progranm ng that has dealt with
the full range of what may be considered law, rights, and
di spute settl ement. Thi s i ncl udes t he ganut from
constitutional reform through | egislative support and

drafting, to |legal education, private and voluntary advocacy,
regul atory reforms, |egal associations, down to village |ega

aid and traditional dispute settlenment. There are projects in
t hese areas. In fact, as we shall see, the l|ines between
formal and informal |egal and dispute settlenment nechanisns

are often blurred.

The configuration of power in the world has changed.
Foreign aid is under reconsideration in nmany donor agenci es.
A new enphasis on "denocratization' and the civic society is

appar ent. States are nmoving from foreign aid dependency to
self reliance. In many societies there is a need for and an
interest in regeneration of the legal community to serve
societal and national requirenents that increasingly are

articul ated by broader el enments of nmany popul ati ons.

To approach these issues we my begin wth the
"adm nistration of justice' projects. But it is apparent that
along these provide little guidance for policy formulation,
for such analyses normally beconme focused on individua
institutions and their problems and normally have a high
degree of cultural specificity that makes generalizations nore
difficult. They nmay teach us little. More inportant is
br oadeni ng the scope of inquiry and conceiving of a 'justice
system'?® one that enconpasses |law and the judiciary within a
broad construct of participation, access, and accountability.

Asia as a whole (Afghanistan east) is the initial venue

of this inquiry, recogni zing that the region is an
adm ni strative donor conveni ence, not a soci etal,
intellectual, or experiential whole. I ndeed, in contrast to

Western Europe or nmuch of Latin America and |arge portions of
Africa (British East and French West Africa), law in Asia has

' The concept was suggested by Clarence J. Dias, President, International
Center for Law and Devel opnent (New York), for which | amgrateful.



been profoundly and disparately affected by a virtual nyriad
of local traditions on which were superinposed those of
inported major religions or cultural systens (Confucian,
Buddhi st , Hindu, Mislim and Christian) and then those
prescribed by and emanating from a diverse set of colonial

regi mes. These elenments were and often still remain in
consi der abl e tension. Thus, laws and the social nornms they
represent have been di scontinuous not only in the region as a
whol e, but in individual societies. Furt hernore, individual

societies were often split in terms of Jlaw, a 'dualismn
developed in law as it sometinmes did in econom cs--colonia
regimes often inposed a 'nodern,' European code for a portion
of their colonial society, but retained traditional |aw for
ot her aspects of it.?

These events, the colonial experiences, the needs for
nodern, internationally recognized comerci al codes, the
i nterpenetration of world trading and cultural syst ens,
political legitimacy, and the growi ng sophistication of
soci eties demanding expanded roles in decisions affecting
power at all |evels have created inportant and internationally
recogni zed needs but within highly specific cultural venues.
They have also created sets of different perceptions and
expectations of law and its internal applicability quite dis-
tinct fromthose that may be apparent in the West.

I Conceptions and M sconceptions

"People are nore fearful of the |law than encountering a tiger'
Conf uci us

The United States attitudes toward law and its internal
and external roles are mrrored in nmuch of the past
progranm ng by AID or private organi zations, such as the Ford
Foundation. These attitudes reflect in large part the conmon
law traditions emanating from England, but also from the
West ern Eur opean cul tural tradition, even t hough De
Tocqueville recognized that the United States was sonewhat
different from other Western societies in that every political
i ssue becanme a | egal one.

> For exanple, in Indonesia the Dutch administrative code of 1847, parts

of which are still applicable today and have not officially been translated
into Indonesian, resulted in a division of Ilaw into Dutch and I ocal
traditions. See "Restraints of the I|ndonesian Legal System on Comerci al
Devel opnent - - Suggested Solutions and Priorities.” Muchtar, Karuwin & Komar,

Decenber 6, 1990 [unpublished paper prepared for the USAID Commercial Law
Project].



More fundanmental than such manifestations of these tradi-
tions, such as those of a jury system or a civil code, are
concepts that slowy and historically grew out of that Wstern
experience. These include such ideas as respect for judicial
concepts (the inportance of God as judge), the role of the
judge as |leader and hero in the Judeo-Christian tradition,
natural law, the growth of a judiciary that was seen as at
| east partly independent of the state adm nistrative appara-
tus, the respect for law and legal institutions, and the
treatnment of law as codification of social norms and sonetines
soci al aspirations.

Law was also a neans for dispute resolution in societies,
such as the U S., that are profoundly confrontati onal between
both individuals and between individuals and the state. Thi s
is inportant because many Asian societies go to considerable

social lengths to avoid confrontations of any sort. In those
mlieux, the introduction of foreign legal institutions based
on confrontation may result in significantly different
oper ati ons. Adversarial procedures contrast sharply, for

exanple, with East Asian concepts of consensus and harnony.

Finally there is the concept of the 'rule of law,' an
abstraction constantly intoned by Wstern advisors and
politicians but alien to npst Asian societies. West ern
political institutions and systenms were evaluated by their
relationship to justice, however defined.? Forei gners often
j udged Asi an institutions by this, of ten culturally
irrel evant, standard.

The inportance culturally that we place on law is
underscored by the large nunmber of lawers in the United
States (sonme 760,000 in 1990), but it is also reflected in our
stress on the inportance and functions of courts, the adm nis-

tration of justice, legal education, and bar and other
associ ations of the |egal profession. Attitudes toward |aw
and legal institutions are also rooted in the individualism of
West ern soci al syst ens, whi ch | argely det erm ne t he
responsibilities and application of |aw, as opposed to sone
nodern as well as traditional societies that stress certain

Note the following: "Owing perhaps largely to the Judeo-Christian
heritage which conceptualized God as a judge and expected their political
rulers (Mdses, Solonon, et. al.) to be also good judges, the Europeans
insisted on evaluating the performance of their political institutions by
their capacity to achieve justice. On the other hand, the Koreans expected
their rulers to be possessed of the capacity (or virtue) to keep the rhythm of
community process of interaction in close step with the rhythm of nature.”
Hahm Pyong Choon, "The Inpact of Traditional Legacies on the Contenporary
Judi cial process." In Sources of Korean Legal and Political Traditions.
Seoul : Yonsei University press, 1986, p. 243.




forms of collective responsibility, e.g., the famly, clan,
tribe, village, etc.

The nost fundanental question of |aw has critical and
practical programm ng inplications. The issue is: are |egal
val ues universal? |If so, then programmng in |law and justice
systens based on this assunption has a greater chance for
success. If this is not true, then programm ng beconmes nore
conplex as it requires the know edge of +these differing
approaches and contrasting mli eux.

The issue is still nore difficult as the patterns of
| egal activities are beconm ng interdependent and are in fl ux.
Among nodern nation-states, sonme sort of internationa
commercial code is recognized as essential for trade, and al
states do trade. Many states claim to adhere to the UN
Uni versal Declaration of Human Rights, perhaps nore for
political legitimacy or as aspiration than as a reflection of

reality. Sonme sort of ‘universalism is thus seen to be
ener gi ng. In Asia, westernized law is eroding traditional
| egal patterns. Per haps the nost apt analogy to describe the

changes taking place Iin law is the introduction of western
technology to East Asia in the nineteenth century. At first,

states thought that mlitary, then comercial, technology
coul d be adopted, while isolating the rest of society fromits
i nfl uences. Traditional core values could be maintained, but
societies could strengthen thenselves to protect and conpete
with the West. They then began to realize that such changes
i nvol ved adaption of soci al and economc institutions

seem ngly far removed from technology to make it effective
and changes became profound. So too with | egal change.*

The practical answer my be that having legal values is
perhaps universal, but since ‘'legal' as a term includes
societal norms as well as institutions and concepts of
authority and responsibility, there nust necessarily be
di fferences anong cul tures, although Westernized concepts are
maki ng i nroads in many societies.

The nost fundanmental of the programm ng assunptions about

law is 'The Rule of Law' This is a profoundly inportant
concept in Western societies, and indeed is perhaps the nost
sal i ent single abstraction underpinning our | egal and
political systenms and programming in the field of I|aw and
justice. | mparti al I aw, open access to it, and its
universality all are incorporated in those four words. It is,

in effect, a statenment of |law as affecting the conduct of both

‘| amindebted to Professor Carl Green, Director of Asian Law and Policy
Studi es, the Georgetown Law School for this insight.



the rulers and the ruled, rather than in other parts of the
world law as an instrunment of rule and inplicit coertion.
"The Rule of Law is constantly invoked as a fact or as an
i deal . It is, however, a highly culturally specific abstrac-
tion. W tend to avoid differentiating between the rule of
law applied internally in a state, and one applied
internationally between states. One can exist wthout the
ot her.

But all of these attributes of the Western concepts of
| aw and justice, and indeed the salience of these ideas, have
in part been inposed on the various countries and societies in
Asia with asymmetrical results by country, by cultural group
by class, and by region. This is also true in societies such
as Japan, China, and Thailand wi thout colonial traditions. To
elimnate the unequal treaties of the nineteenth century, they
had to adopt--at least in part--nodern |egal codes. It is
also in part true of the contenporary period, where the United
St at es has been accused of 'social engineering:’

Law and devel opment prograns have been per-
ceived largely as an attenpt to inpose the
west ern i deas and institutions,
specifically American, on the third world.?®

In the West, the devel opnent of attitudes toward fornal
law and |legal codes has been continuous, cunulative, and
incremental, resulting in respect for and a recognition of the
tradition and inportance of law (if not always its efficacy)

to daily life. In many of the societies of Asia, however, the
attitudes have been profoundly different because |aw was
di sconti nuous, often alien, irrelevant to the daily lives of

ordi nary peoples, and seen as neans by which either indigenous
or alien elites controlled political and econom c power.
Further, customary law in sone countries such as Thail and was
often in conflict with statutory law, l|eading to selective
enf orcenent, and thus opening inportant avenues for corrup-
tion.® Wth this historical and contenporaneous conplexity,
progranming in the field of law and justice in Asia thus
requires a deftness of historical and social understandi ng not
normal |y encouraged in operational agencies.

° Youngsol Kwon, "Law and Devel opnent in Korea: Retrospect and Prospect.”
Conference on the Consequences of WMdernization and Social Developnent in
Asian Societies. Seoul, Asiatic Research Center, Korea University, June-July
1987.

® Intervi ew, WIIliam Klausner, Consultant, The Ford Foundation, Bangkok,
June 1992.



As one author noted (specifically in relation to India
but applicable nore broadly):

Most people have found the [formal,
foreign-inposed |aw] process inaccessible,
or too costly in time or noney, or biased
by caste, class, and gender criteria, or

wor se--a paper tiger; i.e., even if you are
shown to be legally right, there is no
guarantee that you will in fact get vyour
just due, what m ght be called the problem
of enforcenment...Finally, of course, there
is the feeling that the very basis of our
state law (Anglo-Saxon) is faulty--that
medi ati on between law and justice is
critically influenced by cultural, noral
nor ns.

If Western societies have often msinterpreted the role
of law in parts of Asia, many Asian regi nes and societies have
al so unconsciously and consciously used nodern |law for nore

traditional, and often authoritarian, and sonetinmes fiscal,
ends. In the colonial period in some districts of East
Bengal , governnment revenues fromlitigation taxes were greater
than those from agriculture. In Burma (Myanmar), the state
t oday sanctinoniously invokes |laws they have created to serve
their imrediate, repressive purposes, while intoning the

i nportance of adherence to | aw as a national duty.

I n Confucian societies today, there is a strong tendency
for the state to consider itself noral sinply because it is
the state, opposition thus being immoral by definition, and
law and justice is then geared to support specific regines,

i ndi vidual s, and/or imediate political interests. "Confucius
saw the | aw as a deteriorated form of norns applicable only to
the uneducated whereas |i [proper rites, rituals] would be

preferable to be applied to the educated, decent upper
class."® As one author noted, "Law in a Confucian society was
a set of secular nornms for purely political purposes, with no
connotations of spiritual or divine elenments as we find in the

" Set hi Harsh, "Access to Social Justice Through Law. The Role of PVGCs."
The Ford Foundation, New Del hi, August 1986; unpublished docunment #011652, p.
5.

Seongdoo Yong, "Korean Perceptions of Law and Moderni zation." Asiatic
Research Center Conference 1987, op. cit. Problens in adopting foreign |aw
did not only exist between the west and various states in Asia. WIIiam Shaw
traces the difficulties of the introduction of the Chinese Mng code into 15th
century Korea in Law and the State in Traditional East Asia, Brian E
McKni ght, ed. Honolulu: University of Hawaii Press, 1987.




| aw of the West."?® It was a "device for enforcing predeter-
m ned Confucian nornms of authority. Since it is all
justification, there is no restraining force." So the
Confucian tradition denigrated law in theory, but used it,
whil e the opposing Chinese tradition, the Legalists, used | aw,
but was deni grated by Confucian normns.

Thus law and AoJ projects in each society are
i nextricably bound in a diaphanous societal web where they
become the surrogate indicators as well as the potential

agents of change and continuity.

1. Law, Justice, and AID

The political goals that were always inherent in the
foreign assistance program of the United States have been
resurrected to beconme a centerpiece of AID programm ng. From
its earliest beginnings following World \War I, and
specifically in Asia following the formation of the People's
Republic of China and the Korean, and |ater the Vietnam Wars,
econom ¢ assistance was justified to the Congress in ternms of
its support to the 'free world and the mintenance of free
political systenms (even when in nmany cases the reality was
dianetrically opposed to the ideal).

The efficacy of |law was considered to be closely related
to the efficacy of political institutions and systens. Thus,
considering the evaluation of AoJ projects as a neans to
assist in conceptualizing the role of AID in furthering broad
political objectives is both logical and indeed inherent in
the nature of the justification for foreign assistance in the
u. S. The fact that wvarious adm nistrations have stressed
econom ¢ devel opment and basic human needs (and nore recently
private sector and 'famly values') should not obscure that
these were pursued in large part for broad political ends.
There has been, of course, the assunption that there was a
causative relationship between such programmng and the
political ends sought.

The origins of projects specifically entitled AoJ
activities in Latin Anerica in the early 1980s should not
eclipse the long history of AID and predecessor agency
i nvol venment in reform of |egal systens. This invol venent was

° Dae- Kyu Yoon, Law and Authority in South Korea. Boul der: Westview Press,

1990. p. 18.

| bid.



part of a general optimsm of the power of Anerican institu-

tions, including |aw, that :Perneated the atnmosphere in the
years following World War II." This attitude broadly affected
the U.S. '"interlocking directorate' of both public and private

| eadership in foreign affairs, as these individuals noved
bet ween both sectors with ease and were subject to the sane
intellectual influences. AlD, USIA The Asia Foundation, and
the Ford Foundation all began to work in aspects of law.  The
Ford Foundation seens to have been the earliest, and began
progranm ng in enhancing access to the legal system in the
U.S. beginning in 1953, and shortly thereafter began simlar
work in Asia. Japanese judges were trained in the U S. The
India Law Institute program began in 1958. As one Ford
Foundati on report noted:

At the sanme tine that interest in the use
of legal services as a neans of pronoting
soci al change began to gather nonentum in
the United States, the Ford Foundation,
along with a variety of other devel opment
assi stance agencies, began to exam ne the
use of law as a neans of pronoting econom c

and political development in the Third
Wor | d. In the early years of the |[aw and
devel opnent novenent, |egal assistance was

of ten percei ved as an adm ni strative
mechani sm for strengthening the denpcratic

process. Legal assistance seened to fit
with vague notions of political devel-
opnent, rule of law, and participatory

denocr acy. *?

13

The results were, however, often not salutary. As one

Ford staff wrote:

The rejection [of U S. legal institutions
in Latin Anerica] highlights one of the
maj or weaknesses of the early law and
devel opnent efforts--the unst at ed

11

See Robert Bellah, The Good Society (1991) for a discussion of this

i ssue.
YA Gidl ey Hall, "Ford Foundation Support for Legal Services in
Devel opi ng Countries--A Survey." The Ford Foundation, New York. July 1989.
Unpubl i shed, p. 9.

¥ For a devastating study of Ford and AID legal programmng in Latin
America, see Janes A Gardner, Legal Inperialism-Anmerican Lawers and Foreign
Aid in Latin Anmerica. Madi son: University of Wsconsin Press, 1980. M.
Gardner was a consultant to the Ford Foundati on.




assunmption that Anerican |egal institutions
could be transferred w thout nodification
and still have relevance in the vastly
different cultural settings found in the
Third World. *

This inherent assunption of the relevance of U.S. |egal
systens abroad, even if benignly notivated, was both
inchoately arrogant and |ong in dying. As |late as 1989, the
Ameri can Council of Learned Societies had conceived a project
and raised funds from the Ford Foundation to denonstrate the
inpact of the U S. Constitution (in celebration of its
bi centennial) on those of other countries. The Asia sem nar
which was fortunately changed to consider constitutionalism
nore broadly, denonstrated that such relationships were often

t enuous at best. There seens to have been little institu-
tional menory of some basic aspects of an earlier failure
based on simlar progranmatic assunptions. Legal assistance
has not been imune to the virus of instant judicia

transplantation, and the rate of rejection has been high.

AID, in addition to its legal prograns in Latin Anmerica
partly in collaboration wth the Ford Foundation, began
efforts in law under Congressional instructions in the md-
1960s through Title I X (of the Foreign Assistance Act) program
to increase civic participation. This broadly based effort,
adm ni stered from Washi ngton and which |asted until about 1981
when it was elimnated by the new admnistration, largely
provi ded support to U. S. institutions, and studi ed such issues
as the role of |legislatures and the |egal processes, the

|atter through a Yale University Law School grant. The
avai lable files on this program which was extensive, are nost
scanty. Yet the concern was evident in both the |egislative

and executive branches that both the making and adm nistration
of law were legitinmate concerns of foreign assistance.

Concentration of donor programmtic attention on formal
legal institutions was supplemented by growing interest in
informal dispute settlenment nechanisnms, questions of human
rights, access to justice, and the interaction anong all of
t hese factors. Sone of this attention was the product of a
growing body of ant hr opol ogi cal literature on dispute
settlement (and perhaps the greater presence of social
scientists in donor organi zations), but sonme emanated from new
or revived donor developnental interests and ideol ogical
preoccupati ons. There also was, in a nunmber of societies, a
realization that the formal, western-inposed judicial systens
did not work adequately, and thus there was a grow ng interest

14

Hal I, op. cit.



in rediscovering traditional, popular mechanisnms for dispute
settlement at the |ocal |evel. Sone of these attenpts, such
as those in Sri Lankai were formally enmpowered through
‘statutory conciliation.'?®

The reversion to traditional and/or popular nmeans of
justice or dispute settlenment through bypassing or destroying
ol der court systens was in sonme societies a statenment of
political revolution--the intentional destruction of old
regimes and their sources of power, including the court
system This was true in a nunber of states, including the
USSR, in the People's Republic of China about 1950, and in
Burma in 1962 following the mlitary coup (a system of
People's Justices was l|ater installed, but has recently been
el i m nated).

In some cases the introduction, or reintroduction, of
traditional dispute settlenment nmechanisns were designed to
increase access to justice in non-revolutionary settings.
This was true in Sri Lanka, with the reformation of the
Statutory Conciliation Boards,? and in India wth the
Panchayat system '’

No val ue judgenents on the efficacy of either traditional
or nodern systens are inplied here; we note sinply the
relative relevance of each in a particular society. A nodern
system socially may be nore ‘'just' or objective in its
deci sions but nore difficult of access (and thus not '"just'),
while a traditional pattern may provide access (thus being
"just") but sinmply reinforce class, cast e, or et hni c
prejudices (and thus be 'unjust').'® Either or both my be
corrupt, another concept that is culturally specific.

In many cases, these local institutions and procedures
were nore than sinple means to decide disputes. They were in
fact aspects of |ocal governance. They thus denonstrate the

i nk between the adm nistration of justice systens and politi-

For a discussion of the Statutory Conciliation Boards, see Neelan
Tiruchel vam The |Ideology of Popular Justice in Sri Lanka. A Socio-Lega

| nqui ry. Vi kas Publishing House PVT Ltd., 1984.

' See Tiruchel vam op. cit.
v See Marc Galanter, Law and Society in Mdern India. Delhi: Oxford
Uni versity Press, 1989.

1 Ant hropol ogical literature from Af ghani stan before 1978 indicates that

the introduction of a nodern judicial systemin tribal areas had unfortunate
repercussions: traditional dispute settlenment nmechani sms were ignored, blood
feuds that they were designed to prevent continued, and |ocal resources in the
formof fines or judicial bribes left the community.



cal mechanisns, reinforcing the rationale for conceptualiza-
tion of law and justice as a neans to approach political
devel opnent .

The close, sonetimes unexpected, interaction of formal,
westerni zed court systens and nore traditional nmeans and
attitudes for dispute settlenment in Asia further illustrate
the need to consider both in any approach to the
adm ni stration of justice. The introduction of a nodern court
system may have as its nost profound affect in certain
societies on the encouragenent of traditional di spute
medi ati on. Northern Thai courts seem to have been hlghly

instrunental in forcing nmediation to avoid court appearances.

In Korea, the judge hinmself often perfornms the function of a
traditional nediator with the result that a |arge nunber of
cases are settled before trial.

In the course of the [judicial] hearing,
the dispute is aired, the facts of the case
are elicited, and the matter is resolved.
But, the final outcome is not a judicial
verdi ct rendered by the judge, a ruling of
ri ght and wrong handed down from the bench.
| nstead, the judge acts as a nediator,
urging the two to settle their differences

anm cabl vy, suggesti ng terns for a
conprom se, and helping them to reach a
reconciliation. When the disputants |eave

the courtroom it is not with a judgenent,
but with a witten conproni se agreenent to
whi ch both have voluntarily consented.

Law is a nmeans to achieve certain societally defined
goal s.

If the going nyth is that [|aw counts,

people will use law to the limts of its
assunmed capacity to get things done. But
if a god or gods alone provide, then
priests will exercise authority. If the

understanding of politics suggests that
powerful nen get things done, then patron-
client relations are likely to prevail.

The anal ytical problem is to ascertain in
any society what exactly the nost sensible

*. See David Engel s, Justice in a Northern Thai Court.

?  see Linda Sue Lewi s, Mediation and Judicial Process in a Korean
District Count. Unpublished Ph.D. Dissertation, Colunbia University, 1984.




means, or m x  of sensi bl e neans, of
reachi ng goals are.?

Constitutions are at the apex of |egal systens and their
devel opnent has sonetines been the subject of foreign donor
support. Al t hough in the United States we popularly conceive
of the U S. constitution as the font of our present corpus of
law (although Magna Carta and the comon law tradition

obvi ously precede it), in nmuch of the world constitutions
ratify what power relationships already exist, and are changed
by coup or revolution as well as by anmendnent. Constitutions

are designed to Ilimt the power of the state, and it may be
both ironic and |logical that donors are often anxious to
strengthen the state to deliver effectively social and other
services to the people while at the same tine attenpting to
[imt its sway. Although there is an inplicit assunption (on
an Anerican nodel) of congruence between a constitution and
the body of state law, if not always practice, in fact this

congruence should not be automatically accepted. Constitu-
tions my be |imting, but they are also cosnetic or
aspirational, and in both categories may not reflect the
realities of either power or rights. Korea had, for fifteen

years, a Constitutional Committee, 'a suprene organ del egated
with the power of judicial review...with no case ever referred
to or decided by it.'?# Constitutions may thus also be
irrel evant.?®

Several other aspects of +the |legal process may be
mentioned: the independence of the judiciary, the tinmely
application of justice, the quasi-legal professions, the
changing roles of | egal elites, and law as a civic
organi zational instrunment.

Witing in 1989, LAWASIA officials inplied that there was
no country in Asia that did not have sone major problem with
t he i ndependence of the judiciary. Such independence could be
threatened by lack of security of tenure, intimdation by
transfer, control over judicial resources, stringent security

? Daniel S. Lev, "Social Mvenents, Constitutionalism and Human Ri ghts."

Wor ki ng paper prepared for the Asian Regional Institute of the Anerican
Counci | of Learned Societies Conparative Constitutionalism Project conference.
Chi angrmai, Thail and, February 1989.

2 Youngsol Kwon, op. cit.

® For an anal ysis of the constitutions of East and Southeast Asia, see

Lawrence W Beer, ed. Constitutional Systens of Late Twentieth Century Asia.
Seattle: University of Washington Press (School of Law, Asian Law Series #12),
1992.




| egi sl ation, or other forms of inplicit or explicit coercion.?
The degree to which the independence of the judiciary was
intimdated varied by state, but it is evident that the
concept of conplete independence was not well established in
practice, however nuch it may have been intoned in theory.

Timely access to law is another aspect of justice. I n
India, in sone jurisdictions there is up to a ten year backl og
of cases.® Clearly, the poorer the society the nore costly
are delays in access to the courts, even when they are
rel evant, and perceived to be relevant, to the needs of the
peopl e.

In many societies, the quasi-Ilegal professions have been
ignored both by those societies legal elites and by foreign

donors. Paral egals often provide the critical Iink between
people and the state and the people and the formal |egal
system They are the interpreters of |law and bureaucracy to
the masses. In Korea, such groups as the 'judicial

scriveners' were ignored by both practicing and academ c | egal
communi ties. ?°

The new societal and political needs in a nunmber of
states have pronpted the recognition by judicial and | egal
elites for the necessity of reform There are a nunber of
instances in which judges and |awers individually have
provi ded assistance to the poor or those who had no hope of
institutional |egal access. G ven the inherently conservative
nature of nost formal legal institutions (which by their
nature support the status quo) and |aw schools (in which the
profession is the primary focus), this raises the question of
whet her reform of justice systems is best approached through

institutional change, individual change, or sonme conbination
of the two.

Thi s poi nt rai ses t he question of law as an
organi zational instrunment to assist civic organizations to

beconme established, protect thensel ves against states that are
sonetimes predatory, and pursue justice related or other
soci al beneficial ends.

The links between rejection and acceptance of nodern
| egal codes, between |aw projects and governance, and between

* The articles do not Iist every country, but the message was quite

clear. See New Zeal and Law Journal, Novenber 1989.

* wLaw and Order--Justice in India." Law Institute Journal , Novenber 1986

[ Mel bourne, Australial.

% gee Jay Murphy, The Judicial Scriveners and Ohers. Seoul: Hollym

Press, 1965 [?].




rights and l|egal programmng require a broad exploration of
t he anorphous, ill-defined areas of law, justice, rights and
governance, and their interactions over tine. If not a
journey without maps, it is one without paraneters.

2. Definitions and Limtations

Adm ni stration of Justice projects are broadly conceived
in this study because of the inextricable conceptual and
practical |inks between political and |egal systens, between
law and human rights, and between law and econonic
devel opnent. Legal and justice issues by their nature pervade
society; justice, like corruption and fairness, is defined by
| ocal social norms. Justice is also sonetinmes defined not by
what it is, but by injustice, which sets the Ilimts on
justice.?

It is far nmore difficult to consider AoJ wthin this
broad context than in ternms of an evaluation of an individua

project's specificity. There are no quantifiable indicators
that can provide guidance, as one mght find in health or
popul ati on statistics. Projects that deal wth l|aw and
justice also often require long gestation periods, so tinely
evaluation is difficult. In this broad approach, it is not

sufficient to quantify the nunmbers of judges trained or cases
resolved or any other specific attribute of a |egal program
and expect that it will automatically tell us about justice--
t he 300,000 pending backlog of legal cases of irrigation in
Paki stan indicates nore about injustice than its obverse.
Programmati ¢ acconplishnments in terns of nunmbers could nask
nore effective inplenmentation of repressive and anti-denocrat -
ic institutions rather that representing political or judicial
i beralization.

But anal ysis of AoJ projects, broadly considered, is also
nore rewarding because they pronpt the donor to consider,
respect, and program with local traditions in central focus.
They also allow avenues of inquiry into the process of
governance that are otherw se often ignored by donors.

We are in a sense using AoJ projects as partial surrogate
i ndi cators of broad social progress. In drawi ng | essons from

? sSee the Encyclopedia of the Social Sciences. 'Justice.' For a

di scussion of the iTssues of justice in the Philippine context, see Jose W
Di okno, "A Filipino Concept of Justice," and Felipe B. Mranda, "A Concept of
Justice," in Seminar on the Administration of Justice in the Philippines:
Focus on the Poor. University of the Philippines, August, 1988.




them we attenpt to predict how best to help aneliorate
authoritarian political systems and advance rights and
justice. Al t hough such considerations conplicate our tasks,
they provide a nore rewarding and potentially nore inportant
set of analytical tools with which to assist in formulating
future prograns.

Programming in law is neither limted to the judicial
branch of governnment al one, nor inproving access to it. Such
progranmm ng has pervaded AID for many years, but considered as
aspects of sectoral projects and progranms, such as providing
land titles in an agriculture project or changing tax codes in

| ocal governnent. In Asia alone, as we wll denonstrate
bel ow, Al D has been continuously engaged in reform of | egal
regul atory, and admnistrative codes and regul ations. Such

progranm ng was usually considered as el enments of devel opnment
projects, although their inplications for law were often

inportant. AID projects were often involved in increasing tax
revenues t hr ough reform ng regul ati ons, encour agi ng
envi ronnental |egislation, changing adm nistrative regul ati ons
rel ated to decentrali zati on, I nprovi ng conmmer ci al and
i nvest nent codes, and devel oping | egal neans for |and surveys
and registration. Such progranms, then, were inportant

attributes of changing and responsive |egal systens even
t hough the enphases my have been sectorally inspired and
justified.

There seenms |ittle question in international, and
increasingly in |local, perspectives that efficient and
obj ective |egal systens are becom ng prerequisites for good
governance and political legitimacy (even in Confucian
societies) as international interdependency has expanded.
They are also a requirenent for effective and sustained
econom ¢ devel opnent, although the latter point has sonetines
been overl ooked, and there seens to have been sone resistance
in direct programming in |law by sone agencies. As one study
not ed:

Typically, external aid agencies have been
rel uct ant to assi st in strengt heni ng
j udi ci al systens because the link to
devel opnent IS seen (incorrectly) as
i ndirect. More particularly, ext er nal
agenci es have feared that their involvenment
in | aw  enf or cenent wi | risk their
association with inequitable or unjust |aw
enf or cenent . While they are very real,
these risks can be exaggerated. The urgent
need for solid legal training and for
technical assistance in inproving court
adm ni stration poses no risks. Nor does



assi stance in publishing and dissem nating
a country's body of |aws.?®

This witer would stress that the link between |aw and
devel opnent is evident, and that the two critical factors
required for econom ¢ devel opnent and I nvest nent are
predictability and nechanisns for the fair adjudication of
di sput es. Transparency and accountability are related, but
per haps subordi nate, requirenents. The political dangers of

donor association with repressive law enforcenent are also
substantial unless the conceptual issues associated with such
progranm ng are first carefully assayed.

One USAI D docunent aptly described the situation:

Weaknesses in economc |aw and governnent
procurenment do nore than slow the pace of

econom c expansi on and nati ona
devel opnent . Such weaknesses also relate
closely to equitable distribution of the
fruits of econom c devel opnent... Overconi ng
such problenms [uncertainty, mstrust, |ack
of predictability, etc.] requires
si gni ficant I mprovenment s bot h i n t he

substance of economic |laws and government
procurenent policies, and in the processes
by which such laws and policies are devel -
oped, di ssem nat ed, adm ni st ered, and
enforced. ?°

This inquiry cannot deal with the question of justice
within the project context. It is neverthel ess inportant.
There are sonme 300,000 I|egal and wunsettled disputes in
Paki stan connected with the irrigations systenms as a whole.®
Yet the issue of establishing and nonitoring dispute
settlement in AID projects that are sectorally conceived has
rarely been addressed as part of project design. In fact, it
would be a reasonable hypothesis that donor-supported aid
projects designed to institute change will by their nature
create disputes, the anelioration of which should be addressed

# Ismail Serageldin and Pierre Landell-MIls, "Covernance and the

External Factor." The World Bank Annual Conference on Devel opnent Econonics,
April 25-26, 1991.

29 USAI D/ Jakarta, "Econom c Law and | nproved Procurenent Systens." Project
Paper, August 20, 1991.

*® personal communication, James J. Dalton, former AID consultant on AlD
supported irrigation progranms in Pakistan. Septenber 1992. This does not
imply that these disputes were a result of AID progranmi ng.



in such project design. Land titles, access to jobs or water,
changes in tax structures, and the newly created availability
of some services (which by necessity in devel oping societies
are likely to be rationed) all create potential disputes that
require formal or informal adjudication.

3. Is the Delivery Mediumthe Message?

I n our conceptual focus on |law and justice, we should not
| ose sight of +the potential inportance of how foreign-
supported activities in the legal field are institutionally
delivered, and the present and potential roles of |ocal and
foreign public and private institutions at all Ilevels in
furthering project goals.

The institutional mnmeans through which to provide AoJ
assi stance may perform far nore inportant roles than sinply as

a programm ng nechanism Such organi zations operating
effectively in their societies may be sone of the very stuff
from which pluralism springs. They mmy provide services to

t he di sadvantaged, transparency to governnents, and advocacy
for unpopul ar or unrecogni zed issues.

But the 'delivery vehicle' that may be appropriate in one
state at one |level nmay be politically inappropriate in another
envi ronnent . AlID may directly support the advisors on a
constitution in Nepal, and the Asian Anerican Free Labor
Institute (AAFLI) nmay rewite the |abor code in the sane
country, both with positive effects. But in another state,
the mere nention of foreign involvenent at simlar Ilevels
concerning issues viewed as inpinging on sovereignty could be
regarded as politically incorrect and indeed disastrous to the
regime accepting such aid. On the other hand, indigenous
private and voluntary organizations (PVOs), which mght be
acceptable in other locales, may not have the prestige wth
which to influence change at the | evel required.

There are three generic questions that we mght raise
here related to how such assistance is delivered:

1. Is the developnent and expansion of indigenous
"delivery' organizations a prerequisite for institutionalized
change whether at the highest |evel of admnistration or the
| ower level of public access to justice? A negative answer
inplies extrenmes: satisfaction wth the existing justice
delivery system or such dissatisfaction that one inplicitly
wants to dimnish its effectiveness. For example, the fornmer
Korean CI A had extra-judicial but effective (in its own terns)
functions, and dimnishing its capacities would have assisted



justice. If (as this witer hypothesizes) the answer is
generally yes, then should those institutions be public or
private?

2. If they are private (e.g., PVOs, NGOs, or professional
groups), could they act as leavening forces to dimnish the
concentration of political and/or economc power, and thus
further pluralism and eventually denocratic governance? | f
they are public, would they have nore access and a nore
i medi ate inpact but tend instead to concentrate power in the
public sector, thus making pluralismnore difficult? Wat are
the trade offs between generally slower, |localized private
progress, and faster but perhaps nore concentrated public
sector activities?

3. Is it appropriate from both donor and recipient
perspectives to support projects with such groups (e.g., can
the donor effectively identify and evaluate |ocal PVO NGO
present capacities and potential? Can the potential recipient
politically or socially receive support wthout endangering
its status or credibility, etc.)? | ndeed, are there
alternatives to these organizations in highly centralized
states?

We need not answer these questions at this point,

al t hough we wi | at t enpt to deal with them nore
conprehensively later in the report. Their full consideration
may have to await field work in selected countries. They

should be kept in mnd if the report is to mke recom
mendat i ons about the devel opnent of a |aw and justice strategy
| eading to i nproved governance.

The transition to denocratic governance is conplex. A
free election al one does not a denocracy nmake, contrary to the
popul ar press and indeed many in a variety of countries. It
al one should not itself be a cause for great denocratic
jubilation. It may be nore a manifestation of other, nore
central, <changes and values--an effect of denpcratization
rather than a cause, or indeed both. Such el ections al so may
be irrelevant--mnor nutations of a rigid body politic. Just
recently, purportedly fair elections have been ignored or
overthrown in Myanmar, Algeria, and Haiti.

More basic in many societies, as political scientists

have argued for several decades, is the developnment of a
‘civic culture,’ groupings for conmon, | ocal i zed, or
specialized goals that reflect or becone civic trust, which in
turn is translated into political trust. Rel ated but not

necessarily congruent with it is the growth of pluralistic
centers of power that make demands on governnents and prevent
i ndiscrimnate concentration of power. It is this change that



this witer argues was the essential factor in political
i beralization in Korea in 1987, and the subsequent growth
there of a 'relatively' independent judiciary.?

In a sense, then, the strengthening of PVOs, NGOs, or
pr of essi onal groups could assist the overarching goal
achi evenent of denocracy, justice, and pluralism Thus, such
support is not only a tactic in legal programm ng, but a
strategy ainmed at pronoting over the |onger term pluralistic
gover nance. One should consider, however, that PVOs or
pr of essi onal groups vary in size, influence, conpetence, class
structure, and dedication to reform

The question then should be asked whether USAI Ds
(individually, collectively) have the capacity to nake such
assessnments based on realistic wunderstanding of the |ocal
power structure and institutions. It is apparent that in
Col ombia USAID was so blessed.® In other countries, wth
staff depletions but mounting bureaucratic requirenments, this
may not be possi bl e.

Anot her inmportant issue for states that have i ndigenous
or colonially inposed centralized adm nistrative systens is
whet her | ocal governments m ght not be one avenue to foster
pluralism and justice. If responsive governnents at |ocal
| evel s can be devel oped to performa variety of functions from
collection of taxes and their effective local allocation to
informal dispute settlement to adm nistering |egal systens in
accordance with appropriate norms, mght not this avenue offer
the foreign donor a means to inprove the admnistration of
justice and strengthen forces for pluralisn?

Thus two programmng nodalities (in addition to direct
projects at the central level) for fostering pluralism my be
appropriate: support to indigenous PVOs and professional
organi zations, and to |ocal governnents. At this point, the
strengt hening of foreign PVOs (through the fornmer Operationa
Program Grants and Devel opnment Program Grants provi ded by AID)
is a secondary concern--a way station or internediate neans to
devel op indigenous capacity, for dependence on foreign

* For the classic study of the historic concentration of power in Korea

(until the time the book was witten) see Gregory Henderson, Korea Politics of

the Vortex (Canbridge: Harvard University Press, 1968). For the changes,
attributable in part to urbanization, see David |I. Steinberg, "Socio-Political
Factors in Korean Economic Policy." Wrld Devel opnent, Vol. **,6 1988. To

par aphrase Tom Stoppard, a relatively free judiciary is not one controlled by
the ruler's relatives.

* See the Devel opnent Associates, Inc. report on the AoJ project in
Col unbi a. 1992.



i nvol venent is likely to be only transitory.

The broadening or deepening of the foreign or |ocal for-
profit sectors is separate issues in pronoting pluralism Al-
t hough often forces contributing to such ends (in Korea in the
1992 el ections), by thenselves they seem unlikely to encourage
social or distributional justice. But this should be the
subj ect of a separate inquiry.

Wth these issues in mnd, we turn now to AIDSs
experience in
direct progranming in law and justice in Asia.

Il AID s Experience in Direct Progranmming in Law in Asia

There have been three areas of the world in which the
i nvol venment of AID and predecessor agencies has been so
massive as to attenpt the remaking of substantial elenents of

those societies. These have been Egypt (Israel 1is not
i ncluded because assistance was not generally programred),
Central Anerica, and parts of Asia. In Central Anerica, the
genesis of the AoJ projects, Anmerican involvenment has been
pervasi ve. In Egypt, it has been pervasive in infrastructure
but not as institutionally intrusive. In Asia, Anerican
assi stance has been massive and was involved in core

attributes of the societies in Korea, Vi et nam and the
Phi |l i ppi nes.

In those three societies, the United States assistance
both directly and through surrogates, has attenpted to remake
soci eti es because of the massive commtnment of U.S. resources
for strategic reasons in those states. A part of those
efforts were inportant |egal and regulatory projects and
prograns.

1. Law, Justice, Rights, and Denocracy as Strategy

More inportantly, however, than U.S. involvenent in
i ndi vi dual country prograns, no matter how intrusive, has been
the expression of the inmportance of justice, |aw, denocracy,
and rights in AID s conceptualization of its priorities in
Asi a. It is an hypothesis of this paper that the Agency's
priorities and enphases are best reflected in Its
Congressional Presentations to the Congress, which are the
critical docunments on the basis of which funding is provided



by the Congress to the Agency.® These docunments vary in
format and categories. They have had introductory statenents,
or overviews, that have at various periods separately
presented U.S. interests in the region as well as those of
Al D. They, therefore, are probably the single best indicator
of the inportance of these fields to AID | eadershinp. | nsof ar
as Congressional |iaison staff of AID have an inportant role
in the process of review ng the docunents, they probably also
represent how AID staff gauged the extent of Congressional
interest in these subjects. In other parts of the Departnent
of State, such as that concerned specifically wth human
rights, these presentations would have a conpletely different
stress. The extent of total U S. interest in these fields
woul d therefore probably have to be judged by the executive
branch budget as a whole. This need not concern us here.

In reviewing these docunents for the past generation, it
is evident that on a regional basis (whether Asia or Near
East-Asia Bureaus) there has been little stress on any of the
justice/rights categories. In spite of intense interest in
human rights in the executive branch in the |late 1970s, there
is a singular gap in this field in AID programming priorities
on a regional basis. It is not wuntil FY 1991 that AID
priorities are indicated. Thus, in that year U.S. objectives
included 'pluralism including the pronotion of denpbcracy and
the promotion of freedom and conpetition--the political,
economi ¢ and social institutions of a nation.' Programm ng
targets were 'open nmarkets, open societies,’ with denocratic
pluralismin Asia stressing 'voice, choice, and governance.'
Voice was interpreted to nean PVOs, private sector activities,
choice included free and fair elections, and governance
"strengthening institutional performance of the |egislative
executive, and judicial branches.’

The Asia overview section for FY 1992 continued this
stress, with support for a three-pronged program of
strengthening the private sector, supporting denocratic
pluralism and strengthening denocratic institutions, and the
fam |y

In the FY 1993 Asia overview, five priorities are
i ndicated: [1] devel opnent of free markets; [2] environnmenta
pl anni ng and managenent; [3] inproving individual well-being;
[ 4] strengthening denocratic institutions and processes; and

2 In the early period during and following the Korean War, these

docunents were classified as secret. VWhen |ater versions were unclassified,
the overt security concerns were subordinated to nore devel opnental ones.
Classified docunents, to which this witer does not now have access, nmay
better reflect that continuing preoccupation.



[ 5] addressing transnational issues.

If the overview, or regional bureau strategy statenents,
were generally sparse in their treatnment of justice, rights,
and denocracy over the past generation, individual country
statenents (as opposed to individual project descriptions)
were generally not forthcom ng. The paucity of interest is
significant. For exanple, if one follows the presentations on
Bangl adesh, one finds a nention of martial |aw government in
FY 1985, but no concern expressed about the adm nistration of
justice. In the next year (FY 1986), the report notes that
U.S. efforts are critical in support of Bangl adesh's devel op-
ment policies and noving toward representative denocracy.
From FY 1987 through FY 1990, no nention is made of any of
t hese issues.

In the Philippines, the FY 1986 presentation noted that
one of the U S. objectives was 'to revitalize denpcratic

institutions,' but there was no nention of this in the AID
strategy statenent. The document was witten before the
overthrow of President Marcos. In FY 1987, the U.S. was
concerned with 'revitalization of denpcratic institutions,'
but in FY 1988, this concern is omtted. In FY 1989,

Phil i ppi ne denocracy once again beconmes a U S. interest, and
this is expanded on in the FY 1990 presentation: '"the US has a
profound interest in supporting denocracy in the Philippines
because of the broad historical ties between the two
countries.' This was essentially repeated the follow ng year.

In nmost other countries, these topics are omtted over
this long period, but when nmentioned in a few cases, these
references are sporadic. The only country presentation that
specifically includes law is Sri Lanka (FY 1993), in which
support to strengthening denocratic institutions and the rule
of law are specifically included.

The conclusion, then, is evident: in strategic ternmns,
law, justice, rights, denocracy and related concepts were not
conveyed to the Congress as of priority interest at the Asia
regional |evel

If the regional bureau was |ess concerned with |aw, AlID/
Washington was in the wearly period of Title IX nore
interested. Title I X was the vehicle for this activity. The
FY 1973 Congressional presentation for Devel opnment Assistance
and Humani tarian Assistance noted a work in the devel opnent of
| egi slatures through a 1971 grant to the Conparative
Devel opment Studies Center, SUNY/ Al bany for such studies.
O her related grants were given to Duke University and the
Uni versities of lowa and Hawaii. These did include sone Asian
focus.



In that sanme docunent, nention is made of a preparatory
study to explore issues in the rule of |aw The conpl ex
i ssues of economc and political devel opment, participation,
| egal systens and noderni zation, and income distribution and
soci al developnment are all the subject of research prograns
that included the Fletcher School of Law and Di pl onmacy (Tufts
University), the Maxwell School (Syracuse University), the
Yale University Law School, Harvard University, and Rice
Uni versity.

Overall, however, the efforts on law and justice and
related fields were not internalized within the Agency; the
prograns that were attenpted were those initiated at the
request of the Congress (through Title IX), but seened to have
little inmpact at the M ssion | evel.

2. Law, Justice, Rights, and Denocracy as Projects

Wt hout an extensive search of the AID files, including
retrieval of materials from Suitland, Maryland where the bul k
of them are stored, and a mmjor expenditure of time and funds,
is virtually inpossible to get accurate data on the full range
of projects that had |egal or regulatory aspects, the anounts
of such projects spent on those activities, and the
participants trained in the field. Such a study would
probably offer few new insights that would affect the present
anal ysis, and thus is not recomended here.

Wt hout such a search, however, it is still possible to
make sonme generalizations and point to specific issues. There
have been very few direct projects funded by USAIDs in Asia
t hat have focused on and were justified as dealing with | aw,
justice, and rights.

The earliest such programin the past twenty years found
in the region seens to have been in Afghanistan (#306-11-790-

123). This Nati onal Devel opment  Training project was
specifically designed to train Afghan |egal specialists at
George Washi ngton University Law School, and in Iran. From

1972 through 1976, sone $1.655 mllion was spent on this
activity.

Anot her program was in Nepal (#357-0163). Thi s
Denocratization in Nepal was included in the FY 1992
presentati on and budgeted the initial year at $750,000, with a
|ife-of-project budget of $2.5 mllion. Al t hough nmuch of its
program was still in the planning stages, it included support
to a parlianmentary secretariat, training for the press,



assi stance to an independent judiciary, and strengthen | ocal
gover nment .

The single nost anmbi tious project affecting | egal
processes is in Indonesia, and although approved in 1992, it
is yet to begin. This is the $20 mllion project to transform

the comrercial code and the procurenment system of that state.

Al t hough focused on devel opnment issues, this |egal project
has inplications far nmore broad than on that aspect of [|aw
al one.

In addition to projects that are directed toward | aw and
justice in the field, there are centrally funded projects that
are budgeted in human rights categories, such as Section 116
(e) of the Foreign Assistance Act.

Al t hough there are few projects that are concentrated on
| aw and justice, many projects in the Asia region specifically
attenmpted to inmprove access to law or justice, to transform
regul atory agencies, change tax, environnental, irrigation, or
ot her codes, affect regul ations regarding |ocal governnment, or
ot herwi se change the adm nistrative/legal structure of aspects
of a particular society. A list of these projects would be so
extensive as to be unproductive. These projects range from
providing titles to lands to adm nistrative and tax reform to
work with the police.

Such projects mght be classified into two categories:
[1] inprovement in the structure, adm nistration, operations,
or access to or enforcenment of legally related institutions or
regul ations; and [2] the devel opnent of new institutions or
regul ati ons.

A selective country by country review gives sone
indication of the depth of the involvenent. The nost
extensive has clearly been in the Philippines. There, major
prograns involved land reform |ocal devel opnent, provincial
devel opnent, decentralization, area devel opnent, real property
tax adm nistration, major infrastructure projects designed to
provi de additional municipal tax revenues, internal security
and the police, extending capital markets, and a w de range of
regul atory operations of environnmental projects. In none of
these projects, as far as one can tell, was law or justice
concerns specifically highlighted as an objective to be
pursued or attained. The npbst pervasive of these projects is
one currently underway on decentralization, in which AID is
providing $50 mllion in a phased approach to the Philippine
governnment enactnment of various types of l|egislation related
to delegating nore authority at the |ocal |evel.

In Afghanistan, in addition to the direct |aw program



noted above, the USAID provided support to Financi al
Adm ni stration |nprovenment (1956-75) to inprove custons, tax,
and assessnents |aw and regul ati ons.

I n Pakistan, where assistance is currently suspended,
Project Design and Inplementation Fund Il (1991-97) was
instituted to support the denocratic pluralism initiative.
Al t hough nmuch of this project was to have been indirect
support through PVOs, it is wunclear how nuch was directly
adm ni stered by the M ssion. The Private Sector Project
(1988-95) did include as an elenent in the privatization
effort an objective of developing mnechanisns for dispute
settl enment. Energy Planning and Devel opnent (1983-87) was
partly concerned wth both policy formulation and the
regul atory aspects of the energy sector.

I n Bangl adesh, the Local Governnment and Infrastructure
Project (1991-97) was devoted to revenue enhancenent. I n
Korea, USAID supported the Social and Econom c Devel opnent
Institute (1971-75) which drafted the legislation on foreign

trade. In Thail and, decentralization proj ect s, | and
settl enment, hi ghl and devel opnment, and assistance to the
Thai | and Devel opnment Research Institute were all instrunenta

in both policy and regul atory endeavors.

In Indonesia, in addition to the legal project |isted
above, and an inmportant and influential participant training
program policy and regul atory assi stance was provided through
the Agriculture and Rural Sector Support Program which
(contrary to its name) assisted in the refornulation of
economi c policies and regulations in a w de segnent of the
society, including the stock market and tax coll ection.

Neither these projects nor others sinply omtted through
lack of time, do justice (sic) to the nunbers of individuals
trained through a variety of specific and generic participant
training projects. Many of these individuals were likely to
have been engaged in sone aspect of |aw and justice.

Yet | f one were to consider, in an admttedly
i npressionistic manner, the totality of USAID funded projects
related to law and regulations in the Asia region, it seens
evident that the stress has been on inproving the tax bases
and conpliance with the existing legislation of a variety of
governnments at the national or local level, rather than
br oadeni ng access to justice. Al t hough in nmany cases such
progranm ng may result in a nore equitable distribution of the
tax burden, both between central and |ocal governnents and
anong individuals, it has placed the United States in the
position of seem ng to support adm nistrations that thenselves
may not have appeared in the popul ar viewpoint to be concerned



with equity.

One can argue that |ocal autonony (thus pluralism on the
road toward denocracy) is directly related to the ability of
| ocal governnment to collect and use local revenues, for if
they return local taxes to a central government, which then
redi stributes these assets back to local admnistrations,
autonony is nost often vitiated. Thus indirectly AID may have
fostered such pluralism Local governments could use revenues
to enhance local rights (or local repression), and develop
| ocally responsive dispute settlenment mechani sns.

One inportant issue is whether there has been a
consistent pattern within any particular USAID of a country
program that is integrated in justice/lawrights ternms and
sectoral needs: that is, where access to equitable |aw and
justice has been an integral part of a national effort and
included in the goals and objectives of all types of projects,

not just those concerned wth Jlaw itself, This review
indicates that this has not been the case. In fact, prograns
were not conceptualized in these terns. Rat her, there have

been individual projects that were bent on inproving sone
aspect of law or justice or regulations, but that project
m ght have had no relationship to the rest of the program |In
sone cases, it seens to have been an unrel ated appendi x to the
main M ssion purposes, included as a sop to AID W or |ocal
PVGCs, or when additional funds were forthcomng from
Al D/ Washi ngton, or when advocated by individual M ssi on
el ement s.

I f the USAI Ds experiences have been fragnmented in direct
progranm ng, what has been done indirectly, and how?

11 AID s Experience in Indirect Programming in Law in Asia

There have been three major institutional avenues for
indirect programming in law and justice by AID. These involve
two institutions and a category of financing. These are The
Asia Foundation, the Asian Anerican Free Trade Movenent
(AAFLI), and the PVO support or <co-financing efforts of
i ndi vi dual m ssions.

1. The Asia Foundation

Al D support to The Asia Foundation began in 1968, when
AlD started to fund the core budget of the Foundation with the
State Departnment (through the Bureau of Educational and



Cul tural Affairs that |ater becane a part of USIA) providing a
portion of funding for educational, <cultural, mnmedia, and
exchange of persons projects. When AID turned to nore of a
basic human needs approach to progranm ng under the 'New
Directions' of 1973, The Asia Foundation's efforts were
sonewhat | ess appreciated because they were viewed as
"elitist.’ This issue is inportant and tensions are inherent
in any small-grant organi zation to beconme less elitist. Such
organi zations, to have the largest inpact with the small est
expenditures, will necessarily be "elitist' for they will work
through elites if they are to affect policies and change.
Shortly thereafter, AID W stopped direct core support to The
Asi a Foundation, which thereafter had a separate line itemin
t he Departnment of State budget.

Al D support did not cease, however, It continues wth
maj or grants today provided by AID W under human rights
| egislation, and nost inportantly by individual USAIDs that
provi de project-specific grants that cunul atively but annually
reached some $14.5 million in FY 1991, $15.3 nillion in FY
1992, and an anticipated $17.6 million in FY 1993.%* Part of
these funds were or are direct AID grants. For others, the
Foundation in an individual country nay conpete w th other
| ocal and international PVOs for support under various 'PVO
Co- Fi nancing' projects (they have different nanmes in different
countries). These unbrella projects provide the m ssions with
flexibility in making relatively small grants to |ocal or
foreign PVOs in fields consonant with their, or the Agency's,
priority objectives.

A major percentage of the Foundation's programm ng has

been concerned with law, justice, courts, |l|egal training,
|l egal aid, and rights and governance nore generally. O the
$27.2 mllion in grants anticipated to be given in FY 1993,
77.4 percent will be for 'denocratization,' which includes |aw
and justice projects. Al t hough the programm ng categories
have changed to include 'law and developnent,' 'law and
governance,' 'law and adm nistration,' etc., a judicious (sic)

estimate of the percentage of grant funds made avail able by
t he Foundati on over the past generation would perhaps reach to

one-third, depending on definitions, years, and ot her
desi der at a. What ever the figures may be, and here again
pur sui t of such specificity would add Ilittle to our

understanding of the dynamcs of +the processes involved
without field work, these programm ng areas have been since
the wearly 1960s a mmjor conponent of the Foundation's

* o total cash resources of $30. 4, $33.2, and $37.5 mllion in those

respective years. There were in-kind contributions (largely in books) of
between $13-14 million in each of those years.



activities.

A sel ective country pr ogranm ng review  of t he
Foundation's proposed FY 1993 budget is instructive in the
degree to which law, justice, and related topics figure
prom nently. The Foundati on now prepares its budgets on the
basis of 'issues' (not necessarily listed in priority order,
so 'Issue |I' may not necessarily be the top priority) and
within each issue a set of objectives, followed by evaluative
criteria for each objective. For exanple (the follow ng
categories exclude other governance/denocracy projects, as
well as sone related to inproving regulations in other fields,
such as the environnent, etc.):

Bangl adesh | ssue |--Enhancing representative governnent,
strengthening Parlianment, pronoting electoral
fairness ($318,000 budgeted in FY 1993).
| ssue Il --1ncreasing t he efficiency and
accessibility of the justice system (objectives
i ncl ude stream i ning court adm ni stration,
reduci ng backlog, inproving |egal education,
promoting |legal aid, etc. ($355,000 budgeted in
FY 1993).

Canbodi a | ssue |--Assisting the legal and judicial reform
process, including legal training, traditional

medi ati on, and independent judiciary ($280, 000
budgeted in FY 1993).

Chi na | ssue |V--Legal devel opnent ($84, 600 budgeted in
FY 1993).

| ndonesi a | ssue |--Strengthening the capability and
responsi veness of the Parlianment, i ncl udi ng
enhanced public awar eness of | egi sl ative
functions ($371,000 budgeted in FY 1993).
| ssue I11--Enhancing public access to and under-
standing of the law ($365,000 budgeted in FY
1993).

| ssue | V--Strengthening the |egal foundation for
private sector gr owt h, i ncluding judicial
training in civil and commercial |aw, protection
of intellectual property rights, etc. ($211, 000
budgeted in FY 1993).

Kor ea | ssue I11--Furthering t he efficiency and
i ndependence  of the Korean | egal system
i ncluding judicial reforms, support of the



Constitutional Court, refining |egal education,
i nproving legal resources to professionals in
l aw ($210, 000 budgeted in FY 1993).

Mongol i a | ssue |--Strengthening the new Parliament
($140, 000 budgeted in FY 1993).

| ssue II'l--Advanci ng t he | egal and
constitutional under pi nni ngs of denocratic
governnment, including an independent judiciary
($233,000 budgeted in FY 1993).

Nepal | ssue |--Enhancing Parlianment's capabilities
($366, 000 budgeted in FY 1993).

| ssue Il--Inproving access to the |aw ($313, 000
budgeted in FY 1993).

Pacific Island
Nat i ons | ssue |--Strengthening Parlianments ($129, 000
budgeted in FY 1993).

| ssue I'l--1ncreasing | egal rights and
participation of Pacific Island wonen ($76, 000
budgeted in FY 1993).

| ssue [11--Strengthening | egal syst ens,
i ncl udi ng harnoni zati on of customary and fornal
| egal systems, and inproving managenment of
formal and informal court systenms, access to
law, etc. ($368,000 budgeted in FY 1993).

Paki st an | ssue |--Strengthening national and provincial
| egi sl atures ($975, 000 budgeted in FY 1993).

| ssue I'l-1ncreasing t he capacity and
responsi veness of the legal systemin protecting
ri ghts and resolving disputes ($210, 000 budget ed
in FY 1993).

Phi |l i ppi nes | ssue 11--Strengthening accessible neans of
di spute resolution and governnment's ability to
manage conflict ($418,000 budgeted in FY 1993).

Sri Lanka | ssue I|--Strengthening the fornulation and
adm nistration of law, including public access
to justice ($245,000 budgeted in FY 1993).

| ssue I1--Enhancing | egal expertise for economc
reform including inproved legal skills in
busi ness and commercial |aw ($175,000 budgeted



in FY 1993).

Tai wan | ssue |--Enhancing the constitutional reform
process ($25,000 budgeted in FY 1993).

| ssue I1Il--Enhancing civil rights through an
i ndependent judiciary, an active bar, and an
informed <citizenry ($70,000 budgeted in FY

1993).

Thai | and | ssue |--Governnment accountability, including
i ssues of corruption ($167,000 budgeted in FY
1993).
| ssue Il--Political accountability, including
that of the legislature ($284,000 budgeted in FY
1993).

Vi et nam | ssue |--Strengthening the legal infrastructure
for econom c devel opnent, including the judicial
system I mpr ovi ng the training of | egal

prof essionals ($138, 000 budgeted in FY 1993).

One inportant strength of the Foundation's efforts has
been the autonony of their field offices, which develop their
program priorities and budgets with a mnimum (at |east
conpared with AID) of centralized control and under which
| ocal representatives have a great deal of authority and scope
for innovation.

In addition to country-specific projects, in which Korea
probably has had the nobst conprehensive effort, there have
been San Francisco-adnm nistered regional projects, the nost
i nportant of which has probably been LAWASI A, Starting as an
Australian initiative to bring Australian |awers and jurists
into closer contact with their Asian counterparts, it has
broadened its base, and has published extensively and had a
wi de variety of neetings and conferences on |law and | egal
probl ens throughout Asi a. It has had a standing committee on
human ri ghts.

2. The Asian Anerican Free Labor Institute

The second indirect avenue of programming is the Asian
American Free Labor Institute. Founded in 1968 under AFL-CIO
auspices and a conpanion of other older such institutes in
Latin America and Africa, AAFLI has been funded by AID since
its inception. Through 1977, some $16 mllion had been
appropri at ed. Fi gures today indicate that about $60 mllion



[ ?7?] have been provided by AID for these activities.

AAFLI has interpreted its mandate rather narrowly because
of the training and backgrounds of its individual field
representatives, who have cone out of the |abor novenent. Its
program may be characterized as |abor-specific (as opposed to
consideration of such labor-related activities as enploynment

generation, unenploynent, denographic changes, etc). AAFLI
has been involved in organization, training, and worker rights
i ssues. | ndi vi dual projects are nore apt to be run directly

by AAFLI (AAFLI thus being nore operation and managenent
oriented) than nost other Anerican non-profit organizations
with projects.

The AAFLI program extends from the South Pacific to
Tur key, From 1968 through 1990, AAFLI has trained 529, 888

persons in education sem nars. Of this nunber, 211,881 were
from the Philippines, with Korea (68,738), Thailand (65, 783),
and Sri Lanka (60,007) the next |largest activities. The
training includes such subjects as basic trade union

princi ples, specialized | abor subjects, |eadership, collective
bar gai ni ng, and organi zi ng.

It is the worker rights aspect of AAFLI that pronpt
consideration of its program in this paper. In sonme cases,
the efforts of AAFLI have been direct--advising on a new | abor
code for Nepal. More often they have been concerned with
sectoral issues having inpacts on |abor (farm |abor, |abor
intensive industries, etc.), or with the concept of
organi zation and worker rights and freedom to organize as a
whol e.

AAFLI has al so been concer ned with conpl i ance:
publicizing mninmm wage regulations and attenpting to get
i ndustries to adhere to them in Indonesia (USAID provided a
grant to the Indonesia AAFLI office to do a mninmm wage
survey, which found that only 37.5 percent of the 80 factories
surveyed were in conpliance with the Indonesian m ni nrum wage,
whi ch was about US$1 per day), enforcement of child | abor |aws
i n Bangl adesh, or the Equal Gender Enploynment Law in Korea.

In their publications, AAFLI has mde the case that
strengt hened unions are a key to denocracy, and they have in

the Philippines helped to support the denocratic wunions
agai nst attacks from'conmuni st worker front organizations.'

3. PVO Grants

The third aspect of indirect programmng is the generic



PVO project that is funded out of USAID budgets. These
unbrella activities are sonetines quite large, as in the
Phi |l i ppi nes. The individual activities may relate to law or
justice, they nmay be conpletely sectoral, and groups such as
The Asia Foundation, which receives either core support or
i ndi vidual grants, may also conpete for funds in the co-
financing projects. These grants my be open to both
recogni zed i nt er nati onal non-profit or gani zati ons, and
increasingly to indigenous PVOs, which have developed the
capacity and program philosophy to manage, account for, and
run projects that are likely to be closer to the grassroots.
In the Philippines, USAID has run courses to inprove the
adm ni strative capacity of the indigenous PVOs to nmanage
projects and funds.

Since wunbrella grants such as PVO co-financing are
adm nistered in the field, detailed informati on on each of the
subprojects is normally not available in Wshington. It
becomes virtually inpossible wthout nore tine than is
currently available to ascertain the extent of the justice-
related activities in any particular country. Thi s
i nformation should await field studies.

Here again the statistical base is quite weak w thout
nore of an effort at this stage and in connection with this
docunment than is justified.

4. The Ford Foundati on

A related, but distinctly separate, organization that
does not take governnent funding but works extensively on
i ssues of I aw, justice, and governance, is the Ford
Foundation. The magnitude of Ford funding is extensive, often
rivaling a bilateral aid program From FY 1950 through FY
1987, the Ford Foundation provided $630.9 nmillion in the Asia
and Pacific region. O this amount, $115.5 was spent between
FY 1982 and FY 1987. The largest single recipient of Ford
funds was India with $210 million since the inception of the
program in 1950. Far behind were |ndonesia ($68.5 mllion),
Paki stan ($54 mllion), The Philippines ($41.3 mllion), and
China and Thailand ($23 mllion each). Asia and the Pacific
averaged about one-third of the total of Ford s 'Devel oping
Country Progranms,' which in the 1950-1987 period totalled $2.1
billion.

The Ford legal program was first run from its New York
headquarters, but it then spun off (taking its Ford staff)
into an independent organization, the International Legal
Center, still funded by Ford. That organi zation |ater becane



the International Center for Law and Devel opnent in 1977, and
was for five years supported by the Foundation. It now
receives grants from Scandi navian and other international

gr oups.

In the Ford "Devel oping Countries Program in FY 1982-
1987, a mmjor proportion of grants were nade in a variety of

fields associated with justice, rights, and governance. Of
the $40.8 mllion spent under the general heading of 'human
rights and social justice, 23 percent was for 'civil and
political Iliberties,” 9 percent for ‘'international human
rights and law,' 39 percent was for |legal services, and 3
percent for 'refugees and mgrants rights.' An additi onal
$13.9 mllion was obligated for the 'governance and public

policy' thenme, which included 4 percent for dispute resolution
and 17 percent for civic participation.

In Asia, mjor Ford prograns and activities in these
fields are in China, the Philippines, and India. The Ford
comments on the China program which ranges very broadly over
|l egal training and education (in five years 106 Chinese |aw
teachers were trained or did research in the US.) are

reveal i ng:

A major priority of the post-Muo | eadership
has been to revitalize and inprove the
country's law, |egal procedures and system
of | egal education. The aim of having |aw
play a central role in Chinese economc,
political and social Ilife represents a
sharp departure fromthe informal and often
radi cal approach to social control and
di spute resolution characteristic of the
Maoi st peri od. The enphasis on the fornal
|l egal system also constitutes a sharp
departure from the traditional Chi nese
reliance on the guidance of human behavi or
t hr ough internalized nor al st andar ds,
rather than through external rules of
positive law, and favoring informal neans
of conprom se over formal adjudication of
conflicts.?®

In India, which has seen major support to aspects of |aw
and justice over many years, Ford has started programm ng 'not
with aw reform but at the other end of the process, with the
potential users of legal institutions,' who have little access
to the possibilities of |aw, and governnments that are limted
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in follow ng | egal procedures.®

Ford provides support for legal aid and rights projects
in such places as Indonesia, but the program has varied in
scope and intensity over the years.?®

A core of Ford activities in these areas of concern is
t he Phili ppines. There, Ford invited two well-known academ c
consultants to visit the country in the closing days of the
Marcos era to hel p determ ne what nmight be done.®* The program
now is extensive, and vies with The Asia Foundation as the
nost i nportant source of program nonies in the rights and
| egal field.

This report cannot now review the activities of a nunber
of organizations that have been concerned with justice in
Asi a. A conplete picture of the field should include an
analysis of the roles of the International Com ssion of
Jurists, Ammesty International, and Asia Watch, all of which
publ i sh annual and/or special reports on related conditions in
Asi an soci eties.

| V Concl usi ons

In reviewing the files of AID, as well as the limted
academ c literature on law and justice in Asia available in
local libraries,* it has becone apparent that there has been
little attenpt in al nost any quarter to fornmulate a

phi | osophi cal approach to law and justice in Asia, to devel op
a conprehensive progranm ng strategy for the region (which--
because of its diversity--may be inpossible in any case), or
to fornmulate sets of realistic goals on a national basis
beyond those that have become part of the conventional 'w s-
domi of what is desirable, e.g., the rule of Ilaw, and
i ndependent judiciary, and the IiKke. Such a strategy, or a
set of strategies each nore culturally specific, are not
desirable simply in theoretical terns, but as part of a
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*® ' Human Ri ghts and Public Affairs in the Philippines,' by Roger Plant.
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* There is apparently a considerable amunt of epheneral Iliterature--
reports by organi zations, conference papers, and the |ike that are inportant
for any overall analysis. Review of such materials should await field work.



progranm ng plan that uses the strategy to set forth (in
Logi cal Framework parlance) goals and purposes toward which
actions can be taken.

It also has becone evident that there are no USAID
m ssions that have articulated a conprehensive and integrated
national programmng plan in which these subjects fit.
Al t hough there is nmuch programming in this field, it 1is
| argely through individual, uncoordi nated grants or projects--
nmostly though intermediaries--that seem viewed by M ssions as
useful but not central to their activities. Over the years,
t he Congressional Presentations have generally excluded this
field fromany overall priority consideration. Although there
is considerable thought now being given to the link (if any)
bet ween open political and econom c systens, there has been
far | ess work done on at the programm ng | evel on the issue of
law and justice and its relationship to pluralism and
denocrati c governance.

The Asia Foundation, and to a sonewhat |esser degree the
Ford Foundati on, on the other hand, have successfully
i nt egr at ed | egal / justicel/rights progranm ng i nto t he
mai nstream of their operations, and have given them major
enphases. Yet no organization seens to have articulated a
conprehensi ve philosophical statement on |aw and justice
progranming and its relationships to the devel opment process
and governance. They also seemto have avoi ded such issues as
rel ati onships between concepts of power and Ilaw either

personally or institutionally. Perhaps these my be
unnecessary 1in operational terms, but such analyses could
point out the difficulties in predicting 'success' in such

pr ogranm ng.

The relationship between the node of programming in the
field of law and justice through intermediary institutions may

in fact become an element in the furtherance of civic
societies and pluralism-both political and econom c--as these
institutions are strengthened. These groups often advocate

pluralism as a concept and rights of wvarious sorts nore
particularly. This relationship, postulated in academ c worKks
of an earlier era,* my be highly relevant both as a
progranm ng nethod and as contributory to pluralistic growth.

Certain states have allowed the developnment of these

intermediary institutions. The nost promnent are the
Philippines and India (there are over 40,000 non-profit
organi zations registered in India). In the Philippines, in

June 1990 President Aquino founded a group called 'kabisig,"

*° See Alnond & Verba, The Civic Society.




an alliance with the PVO comunity to push state-sponsored
prograns that were held up in the legislature and the
bureaucracy. 1In a sense, it contributed to the politicization
of the PVO community as PVOs were fornmed by relatives of
governnment officials to take advantage of this new and

i nportant source of funding. In Thailand, PVOs have expanded,
but those in nore autocratic states in the fields of |law and
justice, such as Indonesia, are still both weak and harassed.

In Korea, the growth of such autononobus institutions was a
| ate product of increased urbanization (and thus 1|oss of
government control) only in the md-1980s. It has taken a
revolution in Nepal to allow their growh, and in Pakistan
they are still limted.

This essay cannot address the inportant question of the
USAI D capacities, either individually or separately, to plan
conprehensively, admnister directly, or assess local PVO
capacities in the field of law and justice. It is likely that
nost M ssions cannot do any of the above sinply because they
have a different range of staff who are overworked in other
fields, and they have not believed that a conprehensive
approach would be acceptable or desirable in AIDDW  Thus, if
PVOs are either useful or inmportant or both for delivery of
services or in thenselves. it seens questionable whether M s-
si ons now have thought through these rel ationships.

Law and justice programm ng cannot be separated from
i ssues of human rights or governance, and they directly relate
to the furtherance of pluralismin politics and in an econom c
at nospher e, especially where markets have international
contacts and needs. In any consideration of |aw and justice
prograns and nodes of delivery, issues of governance should be
essayed.

Further, |law and justice programm ng dependent on eval ua-
tions that attenpt to quantify results may mss the critical
el ements of access to or understanding of nodern judicial
systens in soci eties t hat have quite het er ogeneous
backgrounds. Effective inmprovenent of justice may relate nore
to traditional dispute settlenent than to nodern courts
(al though both are necessary).

V Recomrendati ons
It is recomended that AID W pursue the analysis of AoJ
projects in the wi der context within Asia.

Two separate approaches are possible: the first is one
concentrating on individual countries. The second focuses on



probl em areas of justice systens. The advantages of the first
lie in an admnistratively manageable, tined limted, and
intellectually discrete approach. The problem area approach

is nore suited to academ ¢ and extended anal yses. The avneue
recommended here is one concentrating on countries, but
seeki ng broader understanding (within the tine and financi al
constraints) of sectoral problens.

This approach should be pursued through in depth field
studies of selected mlieux within carefully selected coun-
tries. Wthout field studies, the conplex relationships
bet ween | aw and justice and rights and pluralism and the nmeans
by which to further these goals wll not beconme apparent.
Field work is also required to assess to capacities of USAIDs
and PVOs to program in this area. Field studies should
illum nate sonme of the generic problens of justice systens.

Field studies should not only review projects; they
shoul d expl ore a range of legal and informal institutions that
affect law and justice. Such studies should draw out | ocal
academ ci ans, | awyers and j udges, adm ni strators, and
know edgeabl e people at the potential user level of judicia
services to determ ne what has been done. Such studies should
al so gauge the potential of the foreign, but nore inportantly,
t he indigenous PVO comunity to contribute to the process of
pluralism

VI Narrow ng the Analysis: Field Studies

Several considerations mght pronpt decisions as to which
countries AID mght sponsor further work in the field. The
pur poses of such field work would be the foll ow ng:

* To draw lessons from a detailed analysis of field
conditions for the relationship between |law, AoJ, and other
related programm ng for the developnment of pluralistic or
denocrati c governance.

* To draw |essons from such analysis for other legally
related progranmng and sectoral problems wthin justice
syst ens.

* To determne the npst effective nechanisms for the
delivery of such services to achieve such ends.

* To determ ne whether the indigenous PVO is a factor in
the novenent toward pluralism and if so, details on how that
process works in selected countries.



* To analyze AID s direct capacities to conceptualize and
programin these fields.

* To analyze the effectiveness of designated internmediar-
ies in furthering this process.

It seens evident fromthis analysis that it is necessary
to do sonme field work before definitive |essons could be
| earned fromthe study that has been done. Although the scope
of this essay points out the breadth of AID s efforts, the

real efficacy of any of these progranms, direct or indirect, is
not known through lack of field studies for npst, and
eval uations for critical projects and institutions.
The issue, then, is not whether field studies are
desirabl e, but where nost m ght be |learned from such studies.
The initial inquiry was conceived broadly to allow a nore
free-floating analysis of the full range of AID and
i ntermedi ate progranm ng and countries. It is now appropriate

to nmake recomrendati ons for nore detail ed anal yses.

The following mx of considerations, based on the above
obj ectives, m ght provide guidelines for the choice of such
field work. These are:

Those countries in which:

* AID has programed directly in legal activities;

* AID has programed in sectors but where there are
significant legal/judicial issues raised;

* AID has progranmmed indirectly through foreign PVGs
(e.g., The Asia Foundation, AAFLI);

* AID has programed indirectly wth indigenous
PVGs;

* Other organizations (Ford Foundation) have been
active in the field;

* The U. S. national interests are significant;
* Future AID progranmm ng mi ght be possible;
* PVOs are significant forces for pluralism
As we have seen, the evidence from AID direct programm ng
in legal/AoJ fields denonstrates that the experience has been

quite limted. Those countries are Nepal and Sri Lanka, and
| ndonesia for commercial law (in the last case, the project is



massive, but is just getting underway, so there would be
little to learn operationally fromthat particular project).

AlD sectoral programmng involving law and regulatory
provi sions are concentrated in the Philippines, and Indonesia
and Thailand to a | esser degree. All three states have been

involved with | ocal governnment/decentralization projects.

In all three countries The Asia Foundation has been
prom nent, although historically in the legal field its nost
extensive program has been in Korea, perhaps followed by
Thai |l and. AAFLI has been
active in Nepal on | abor |egislation.

Al D programming with indigenous PVOs has been extensive
in the Philippines, and | ess active in other countries.

The Ford Foundat i on | aw, governance and rel at ed
activities have been nost extensive in Asia in India, China,
and in the Philippines.

The U.S. interests seem nost striking in the Philippines,
in spite of the absence of the bases, and in Indonesia.
Paki stan seens the nobst inmportant country in South Asia in
terms of overall U'S. foreign policy, but there has been a
suspensi on of U S. assistance.

Future AID programmng is |likely to be concentrated
(insofar as Asia will be on anyone's priority list) in the
Phili ppines and Indonesia, wth Sri Lanka, Bangladesh, and
Nepal prom nent as well (Pakistan is still excluded because of

nucl ear issues).

G ven the conplex m x above, this witer recomends that
first priority in Southeast Asia should be given to the
Phil i ppi nes (which has the nmobst pronounced non-profit sector),
and that Sri Lanka should be given the sane priority in South
Asia, followed by Nepal. The choices have been nmade on the
basis direct and indirect programmng by all institutions,
future U S. and AID interests, and the presence of indigenous
intermediaries to test the nmediumas-the-pluralistic-nessage
hypot hesis. A great deal about |egal programm ng itself m ght
be learned in China, Korea, and India, but they would be of
|l ess direct interest to future AID efforts.

Preparatory to any field work in any of these states,
sone tinme should be spent in reviewi ng project files for each
country (AID, The Asia Foundation. AAFLI) and sone of the
academ c literature related to these fields. A small day-1ong
conference mght be held on each country to be visited,
bringing in academ c specialists who have know edgeabl e about



| aw/ governance issues to interact with the team chosen to do
the field work, the responsible AID and consultant
and those in AlID/ State concerned with governance questions.

VI An Action Plan

An action plan needs to be devel oped for AoJ
region that would supplenment what has already been
acconmplished in Latin Anerica. In Logical Franework terns,
of such actions emanating from such a plan would be:

the Asia

t he goal

To inprove justice systens broadly defined
and pluralistic governance in devel oping
soci eties t hr ough public and private
forei gn assistance.

The purposes woul d be:

To develop guidelines for future program
mng by AlID, directly and indirectly
through internediaries, to help achieve
such goal s.

The out puts woul d be:

1. An appraisal of the types of programm ng
t hat have worked or fail ed and t he
conditions that contri buted to either;

2. An evaluation of the capacities of the
PVO- NGO pr of essi onal organi zati on
generically both as a force for pluralistic
governance and as a neans to deliver
justice rel ated prograns;

3. Appraisals of individual organizations
(domestic and foreign) in any country to
contribute to such ends;

4. An assessnment of the capacities of
USAI Ds to conceptualize, assess, work wth,
noni t or, and eval uat e justice-rel ated
activities both directly adm nistered and
t hrough i ntermedi ari es;

5. An assessnent of generic problens in
justice systens t hat require future
anal ysi s;

of ficers,

review in
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6. Recommendations to AlD Washington on
specific programmti c gui del i nes and
m ssion activities to contribute to such
obj ecti ves.

followwng is an indicate set of actions and a
to achi eve these results:

Approval of a plan to proceed on an Asian field
evaluation[s] to be built into the Latin Anmerican
studies, using the Latin Anmerican matri X. Deci si on
on which countries to be studied, and approval to
have a small seminar on this subject wth outside
consul tants. Further searches of the literature,
AlID and other files on countries to be studied.
Teans chosen.

Cables sent to the field, consultation with rel evant
PVOs, etc. on proposed field studies, etc.

Hol di ng of sem nar in the WAashington area.

Agreenent on gui delines, objectives, etc. of studies
based on seni nar and pr evi ous st udi es.
Communi cations wth field mssions, PVGCs, key
i ndividuals, etc. on detailed arrangenents.

Field visits begin.

Field trips conpleted with teans returning wth
draft report. Draft Report begins to be reviewed in
Al D/ W

Draft conclusions and recommendati ons fornmul ated and
submtted to AIDW

One-day seminar held with outside consultants to
di scuss recomrendati ons.

Fi el d gui dance drafted for new Al D adm nistration.



