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ABSTRACT

This report gives a preliminary assessment of laws and legal indtitutions in the Republic
of Kazakhstan related to the development of a private red estate market. The author sets forth a
drategy for reform in establishing those ingtitutions needed to facilitate the trangtion to a market
economy. Attached to this report are lists of people with whom the legal advisor to Kazakhstan met,
and laws collected. Also attached are a summary of the laws collected, and a presentation made by the
legdl advisor to Kazakhstani officials on U.S. laws and regulations.






EXECUTIVE SUMMARY
l. Introduction

This report contains a summary of the results of a preiminary legd and indtitutiona
assessment of existing laws and ingtitutional structures influencing the development of private market
red estate markets in the Republic of Kazakhstan. The full report, of which thisis a summary, is based
on atwo-week vigt to the Republic by the short-term legd advisor from January 4 to January 15, 1993.
Many interviews were conducted during that period; numerous laws were collected, trandated and
evauated (see the ligt attached as Exhibit A). The longer report is intended primarily for use by other
lawyers and foreign advisors. It describes progress dready made in privatization and provides a context
for future assstance. A large part of the longer report summarizes existing laws in English. The
complete report has not been trandated into Russian but is available in English.

Naturaly, given the shortness of the vidt and the limited time available for evauation,
the preliminary assessment is partid and incomplete. Some areas could not be reviewed in much detall,
and some areas could not be reviewed at dl due to the unavailability of relevant laws or the inability to
have them trandated within the relevant time period. For instance, there has been no evauation of
existing banking and commercid financing practices as they might relate to housing finance, nor has
there been any evauation of existing environmental protection laws.

However, a substantid amount of progress was made in evaluating the existing Stuation
and establishing an agenda for future work, in large measure due to the assstance provided by
government officids and Kazakhgtani lawyers. The recommended agenda for future efforts is contained
in this summary report.

. Future Efforts

USAID/ICMA intends to send the short-term lega advisor back to Alma Ata later this
gpring for the purpose of moving forward. The next visit should include review of the agendafor future
reform efforts, discusson of the involvement of other ministries, agreement on priorities and
commencement of further work. The primary emphasis of the next stage would not be on information
gathering, but rather on direct assstance to the Republic in conceptudizing and drafting new laws and
organizing to implement those laws to provide for rea estate privatization.

[1. Overdl Framework for Reform Agenda

The recommendations for a prioritized reform strategy agenda presented in the next part
of this summary report are based upon an overdl framework of laws and ingtitutions perceived to be
necessary, in some form, to support private market activities in housing and other forms of red edtate.
That framework is outlined in this section.

A. Laws About Privatization




One type of legidation that is required congsts of those laws which provide for the
one-time shift from existing governmentally controlled markets, producers and property to private
control. Such laws generdly involve transfer of property into private hands. Kazakhstan has dready
enacted a number of such laws. Such laws are the first step toward a private market economy. In some
aress there is a high priority for completion of privatization. These include potential legidative changes
to complete housing privatization of nonresidentia real estate, and rationa land alocation procedures for
new development.

B. Laws About Private Property

Equaly important are laws establishing fundamenta rights to the ownership and use of
rea property. Such laws provide the foundation to support long-term investment in new development.
Much has been accomplished, but important work remains to provide the kind of assurances which
Kazakhgtanis and foreign investors require in order to make long term investments in red edate.
Examples are clarification of available forms of long-term land tenure, integration of land and building
titling registration systems, regulation of landlord/tenant relationships and governance by co-owners of
condominiums and other subdivisons. All efforts will be consistent with the condtitutiona principle
regarding land ownership.

C. Laws About Private Financing for Housing and Other Redl Egtate Development

Laws to atract financing for housing construction and land development are aso a high
priority. Like dl capita goods, housing and other real estate development require long-term financing.
It will take many years to develop the entire financia Structure to support private red estate markets.
An important beginning can be made with legidation to ensure creditors rights in an overal secured
financing system. Therefore, high priority is given to legidation in that area. Substantially more effort
will then be required to attempt to develop the types of banking and nationa credit systems to support a
nationwide system of housing finance; such an effort must be undertaken as a part of the overdl reform
of the banking sysem. The Law on Pledge has only just been recelved in trandaion and will be
reviewed before the next vigt.

D. Laws About Governmental Organization

During the time of the short-term legal advisor's vist, there was considerable uncertainty
regarding the proposed governmentd structure of the Republic. Now that a new congtitution has been
adopted, attention can be given to the degree to which authority should be decentrdized from the
Republic to locd governments. Some decisons will have to be made regarding delegation of
governmental responshbilities. The Law on Loca Sdf-Government has just been trandated and will be
reviewed so that a discussion can occur during the next visit.

E. Laws About Land Use Regulation and Environmenta Protection




As privatization occurs, it is necessary to adopt governmenta regulations providing for
gppropriate control of land development and building. Planning or zoning laws, environmenta standards
and building codes will al be needed. Although extremely important, these have been given a somewhat
lower priority in terms of foreign advisor assstance due to the existing degree of control by
governmentd authorities over the housing and land supply and past experience in thisarea. However, it
is clear that some effort will have to be devoted to the adoption of building codes and environmenta
regulations to avoid serious problems in the future. Specid attention is needed to land subdivision,
grading and ingtallation of infrastructure for individua development.

F. Laws About Public Finance and Taxes

Some governmental support of private devedopment will aways be required. In
addition, property can be a source of revenue for government through property taxes, land rent and fees.
At the present time, this topic has been given a lower priority than other efforts due to the greater need
to encourage private financing. In addition, it isnot likely that substantial revenues can be anticipated in
the early yearsfrom private property.

G. Laws About Public Subsidies

In most capitaist countries, numerous laws provide subsidies for privately supported and
publicly provided housing to satisfy the needs of those who could otherwise not house themsalvesin the
private market. Although some immediate attention is needed to housing alowances and smilar direct
subsidies for those who cannot afford the cost of private housing, this has not been the focus of the lega
advisor given the ability of other advisors to provide assstance.

H. Other Rdlevant Laws

There are a number of other types of laws which will undoubtedly be required at some
time, including those regulating certain types of rea estate professonas, including appraisers, brokers,
contractors and architects and engineers. These laws are primarily provided as a form of consumer
protection and will be needed. However, given the low level of private activity at the present time, such
laws have not been assigned a high priority.

V. Proposed Reform Strateqy Agenda

Kazakhstan has made substantid progress in privatizing its economy and is clearly
committed to continue these efforts. The reform strategy supported by USAID is intended to build on
these efforts. It also accepts fundamentd, culturd and lega principles affecting the acceptability of
aternatives to the Republic. For example, the commitment to national ownership of dl land is assumed
to continue; it is accepted as a premise for the development of other Srategies. Similarly, the preference
for angle-family home ownership should be seen as an opportunity for the development of private red
edtate activity.



In terms of the legal foundations for a privatized red estate economy, the following areas
need to be addressed in roughly the following order of priority: (1) clarification of the availability and
rights associated with different forms of land tenure; (2) development of laws supporting secured red
estate transactions, (3) developing an equitable and economicaly desirable means of dlocating land for
new development; (4) devisng a means to bring closure to the housing privatization process,
(5) darifying condominium and subdivison rules, (6) privatizing non-residentid real estate; (7) unifying
recordation of title to land and improvements;, (8) clarifying landlord/tenant relations; (9) darifying laws
for real estate transactions; and (10) affording more flexibility in land use regulation.

A. Land Tenure

One of the highest priorities is clarification of land tenure aternatives avalable for
long-term investment in real edtate in Kazakhstan. Security of land tenure and essentid attributes of
ownership are essentia to promote investment, both by Kazakhstani citizens and by foreigners.

Severd dternatives are available and appear to be permitted by existing law. All that is
lacking is a greater degree of certainty regarding the rights and attributes associated with particular forms
of tenure. Hereditary life tenure, permanent use and long-term leaseholds appear to be the best
dternatives available for purposes of inducing long-term investment in rea property. Each of these
should be clearly defined in the law in order to provide certainty regarding the rights of someone who
has land under one of these forms of tenure. In addition, if permanent use is to be a form of tenure
dtractive for purposes of long-term investment in land development, then duration and rights of
governmentd intervention need clarification. There is concern from alegal standpoint that aleasehold in
excess of the number of years defining temporary use may not be available. In the case of hereditary life
tenure, there needs to be a definition in the law that is understandable and which qualifies the right of
transferability and exclusve possession, aswell as the notion of indefinite duration.

If thereisto be atruly, freely functioning real estate market, the present linkage between
tenure and land use needs reassessment.  Serious thought should be given to separation of the regulation
of use of land from the tenure granted. For example, if someone obtains a lot for purposes of a single
family dwelling, in twenty years the gppropriate use may change. The process for changing the use
should not affect continued tenure, at least if one isto follow free market traditions.
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B. Secured Financing.

A reasonable assumption is that privatization of the production side of the housing
industry will not occur unless and until there is effective consumer demand. The government is
reasonably concerned regarding the need for continued housing production to meet the needs of a
growing population and to satisfy enough housing needs. In a privatized economy, however, the
government should only be producing housing or providing the subsidies for private production of
housing for those at the very bottom of the income ladder. Although only a small percentage of the
population is capable of affording newly constructed housing, there is evidence of some demand for new
individua house congruction in the country. The government is quite reasonably interested in
responding to that demand as quickly as possible.

Based on the experience of western countries, the availability of mortgage financing is a
key to expanded, effective consumer demand for new housing, as for al capitd goods. Although the
creation of a mortgage banking system, with governmental support, is far beyond the scope of this
assessment, one critica component will be alegd structure supporting secured transactions. A secured
transaction is defined to involve a loan, the security for which is exclusively, or dmost exclusively, red
property. The security instrument may be called a mortgage, deed of trust, indenture or something else.
To be effective as a security instrument, there must be the right under the law for the holder of the
instrument to be able to take the property in satisfaction of an unpaid debt or to take the property upon
the happening of some other default pursuant to the contract for the loan (such as falure to pay taxes
which would cause aloss of the property to the government).

To the best of the author's knowledge, the lega foundation for secured financing does
not exist and needs to be created. While not a difficult task, it involves a number of important policy
issues, among them the right of the foreclosing lender to obtain the tenure in the land held by the
borrower before default, the right of eviction of the defaulting borrower from the property, rights of
recovery of any unsatisfied debt other than through recovery of the red property itsdf (i.e. deficit
judgment), and responsibility for carrying out the foreclosure process and for handling any disputes. In
most American states there are also substantia protections afforded to consumers who obtain financing,
especidly for home purchases, to avoid predatory practices. Even in the absence of a fully functioning
mortgage banking system, the creation of a suitable legd underpinning for secured financing may
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generate private sources of financing out of private savings, as occurs. It adso affords a means for the
sde of property by owners on an ingalment payment basis.

In drafting the laws for secured transactions, consideration should be given to permitting
the full range of potential loans for houses and other purposes, including shared gppreciation loans,
inflation index loans and so forth.

C. Land Allocations/Sale Procedure

Certainly one of the most pressing concerns with respect to any new development is to
devise a workable and equitable means of dlocating, assigning or selling land use rights for purposes of
new development of housing and other redl estate. The draft Individual House Building Law appears to
contemplate the dlocation by loca governments of individua plots of land for the construction of new
gngle family housing. As currently understood, the lots would be given to those who agree to build
houses, each of whom would have a certain period of time to build a house in order to perfect his rights
to the plot. Thus, land would be given without charge for the purpose of inducing new house
congtruction by those who could afford it. Each homebuilder would be expected to bear the full cost of
new infrastructure required for the housing development, at least onsite utilities. These matters do not
appear to have been completely resolved, but the principle of land grants for housing congtruction does
appear to be clear. Some thought needs to be given as to whether or not, as a matter of equity, it is
desirable to make available the land for free. It may be particularly hard to stop that pattern, once
initiated, even if undedirable later.

Of far greater importance is the question of how to establish a suitable market in land so
that land is dlocated efficiently by market pricing mechanisms for the most suitable uses. For thisto be
accomplished, it will aso be necessary to free land assgnments from use redtrictions, except to the
extent use redtrictions are embodied in generdized land use planning.

Obvioudy, one potential gpproach is the auction method, aready in use for purposes of
privatizing certain enterprises. Another aternative is to solicit bids for parcels of land for development
for particular purposes and make awards to the highest bidder who makes proposas responsive to the
government's desires, somewhat like redevelopment agencies do in the United States with parcels for
redevelopment. In ether case, it will be necessary to consder dternaives which make available
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relatively large parcels of land for development for multiple purposes or for potentia multiple ownership,
through subdivison and resale, particularly in the case of saingle family house development.

D. Completion of Housing Privatization and Completion of Private Rental Market

Numerous persons mentioned the fact that there was no substantial incentive for existing
tenants of government-owned housing to privatize. Thiswould aso gppear to be the case from asmple
reading of the applicable laws. Moreover, recently unveiled proposas by the City of Alma Atato charge
for services and management of housing do not indicate that the charges would be any less for those
who own the housing than for those who continue to rent. Until a substantia difference starts to
develop, it can be anticipated that residents would choose not to privatize until they have some reason to
do s0. On the other hand, it is extremely desirable, both to generate the demand for private housing
services and to cregte a private rental market, for privatization to be accomplished in a reasonably short
time.

As has been observed for other countries, one of the potentia problems with complete
privatization of the housing supply is the short-term absence of renta housing. It will obvioudy take
some time for individualy owned units, especidly in large gpartment buildings, to be exchanged so asto
create a managed rental housing supply. In fact, that Stuation may not occur for decades if housing
privatization continues in the current manner. Therefore, consderation needs to be given to the means
of bringing closure to the housing privatization process, either by completing privatization to existing
occupants or by providing a means whereby housing may be privatized as an investment with subsequent
rental to occupants.

One dternative would be to set a deadline for privatization by existing occupants,
alowing purchase of existing units from the state by others for purposes of subsequent rentd, if the
existing occupants do not choose to privatize their units. Another alternative would be to allow existing
occupants to sl or transfer their right of privatization to another party so that someone else may choose
to privatize the unit and take whatever risks are associated with subsequent cost increases. Similarly,
congderation should be given to converting state housing to fixed term renewable rentals after some
established deadline for privatization so that occupants can conscioudy decided whether they wish to
continue to rent or to own. Not all occupants may choose to own. In the end, it would probably be
preferable to have single buildings be entirely owner occupied or renter occupied. 1t will be very difficult
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to manage rentd housing as an investment, where it consists only of homes or of isolated units within
gpartment buildings.

E. Subdivison and Condominium Regulations

Although some of the existing laws clearly recognize the right of owners of individua
apartments and joint owners of other property to manage their property as they choose, there are some
gaps in legidation on condominium methods of ownership of multi-family housng and a complete
absence of legidation regarding the subdivision, development and sde of lots. In the case of both
condominium ownership and single family home subdivisions where utilities and streets may be in private
ownership, the needs are roughly the same: a reasonable framework to permit joint management,
financia responghility and dispute resolution, along with clear individua responghbility for individud
property. The laws need not be especially complex, but need to eaborate somewhat on the bare bones
provisions currently existing regarding joint ownership. In addition, there need to be clear means by
which condominium associations may enforce requirements for contribution to and reimbursement of
expenses, probably through liens of the same nature that need to be established for purposes of
supporting secured transactions.  Because these tasks could be accomplished fairly eesly, they would
warrant a higher priority if housing privatization accelerates.

With respect to the subdivision of land for development (or, more gppropriately put, the
subdivison of land leaseholds or other forms of semi-permanent tenure for development), legidation
needs to be enacted to regularize responghility for infrastructure, permissibility for subdivison and
infrastructure development by developers for purposes of sde of unbuilt lots to others, and adequate
consumer protection related to the foregoing, including adequate assurance of completion of
infrastructure

F. Privatization of Non-Resdential Red Estate

Under current law there does not appear to be a procedure or the legd foundation for
the privatization of non-residentia real estate separate from the privatization of enterprises which occupy
the red estate. The generd presumption has been that elther there is no market for non-resdentid red
estate in the absence of the occupying entities or that it isimpossible to privatize the enterprises without
assurance of the premises which they occupy. It is not clear that either of these two presuppositions is
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accurate. In any event, afuture response to potential demand for non-residentia real estate is required.
The demand may be to accommodate new enterprises or to accommodate existing enterprises which
have new needs and desires.

Efforts should be consdered to separate the privatization of non-residentia rea estate
from the privatization of enterprises. Different skills, investment objective and sources of funding are
likely to be involved. An issue that needs to be addressed as soon as possible is the form of tenure to be
granted in the privatization of enterprises which occupy non-residential rea estate. If security of tenure
IS necessary to privatize the enterprises, it would be desrable to establish such tenure based on
leaseholds of a given term so that they may be evauated economically, both in terms of those acquiring
the enterprise and in terms of those potentidly acquiring the red edate if red edate is to be
disaggregated as a separate commodity for auction or transfer.

Over time it is reasonable to expect changes to occur in the utilization of non-residential
red edtate, epecidly commercid red edtate in the larger cities. There is the posshbility of substantiad
pent up demand for expandon, more efficient reconfiguration or changes in location for
consumer-responsive enterprises, especialy in retall trade and consumer services area. [n addition, there
may be a growth in demand for office space. Although increases in demand may smply substitute for
government occupancies in the short run, either substitution or demand for new space offers the
opportunity for privatization of and investment in commercid red esate. Obvioudy security of
long-term land tenure will be critica for purposes of inducing investment in red estate. Commercia red
estate does, however, offer potential new sources of tax revenue and lease rental revenue for the
government.

G. Unification of Title Records.

If, as appears to be the case, ownership records are maintained separately for land and
improvements, it would be extremely desirable to move toward unification of title records. In addition, it
IS necessary to provide for recordation of |easeholds.

If the foundations of secured financing are provided, it will be essential to provide a
mechanism whereby financia encumbrances can be recorded as a part of the title system in order to
provide adequate notice to potentia purchasers and in order to secure the liens of lenders. Similarly, it
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will be necessary to provide in the title registry system for a mechanism for recording contracts,
covenants or other aspects of common ownership developments, including condominiums and
subdivisions. Over time, it is presumed that other features of real property interests, such as easements,
covenants and licenses may need to be accommodated.

H. Landlord-Tenant Law.

Since the author was unable to obtain existing laws gpplicable to landlord-tenant
relations other than recent enactments, little is known about lega presumptions, protections or
provisions for landlord-tenant relations with respect to housing or non-residentid redl estate. Apparently
there is some applicable law but its scope is uncertain. Clarification of the rights and responsihilities of
landlords and tenants is critica to smoothly functioning renta markets and the avoidance of what could
be politicaly dangerous predatory practices by landlords after privatization. On the other hand, given
the lack of familiarity with the business of being a landlord, it is important to provide guidance through
legidation regarding suitable landlord-tenant relations.

Recently enacted laws suggest, but do not make clear, rights of landlords with respect to
rent expectations, eviction for nonpayment or damage to property and smilar critica issues. On the
other hand, lega guidance will be required with respect to expectations regarding unit habitability,
landlord provison of services for units and smilar issues of concern to tenants. Apparently the generd
legal presumption under gpplicable existing law is that the landlord is responsible for al servicesin the
absence of an agreement to the contrary. On the other hand, governmenta policy for state housing as
gated in the Housing Code rentd agreements in use in the few transactions which appear to occur
(primarily with foreigners as renters) dictate exclusve tenant responsbility with respect to al unit
sarvices, costs and repairs. Theseissues need to be clarified.

l. Red Egate Transactions

In order to provide for smoothly functioning red estate markets, there must be agreed
rules or presumptions, in the absence of contractual coverage, with respect to red estate transactions of
an ordinary nature. For instance, it is important to define when title passesin the event of an installment
payment arrangement. Apparently in some cases under existing law title does not pass until payment is
completed. This has subgtantid disadvantages for potentid owners and lenders. No information has
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been obtained on issues such as who bears the risks of loss during the contract period. In fact it is not
clear that there is such thing as an enforcegble contract. Generdly in the draft Law on Individua
Housing Construction, the suggestion is made that rights to use of the land are not perfected until
congtruction is completed. This could be problematic, as previoudy dated, for potentid lenders. In
order to determine what is redly required, a more thorough investigation of existing applicable law is
required.

K. Land Use Regulations

At the present time land use regulation may be said to be absolute. In theory the
government, both through ownership and through planning regulation, controls al land use. Movement
toward private red estate implies a ggnificant loosening of government controls over land use. This
would appear to be mogt effectively accomplished through a generdization of existing plans. Such plans
could become a form of binding regulation governing private and public decisons. To this observer,
there seems little reason to aim at the establishment of a two-tier planning/zoning scheme such as that
common in the United States. Given the detailed form of planning that has gone on in the pagt, it would
seem more practicable to utilize the planning system as the basis for a land use regulatory system in the
future. However, new laws will be required to provide the precise procedures for application and
goproval of entitlements to development and use. Since such changes can have no meaning until
decisons are made regarding the method of alocation and distribution of land for use and development,
thistask isgiven alower priority.

V. Next Steps

Hopefully, this summary report will provide the basis for agreement on prioritizing
further work for the Republic. While there may not be agreement with al the recommendations in this
summary report, it should suggest areas needing discussion.

The legidative agenda and its ultimate implementation will involve a number of
governmenta agencies. Therefore, it could be useful to establish an interagency working group prior to
the next visit with whom the short-term lega advisor could discuss and agree on priorities. Candidate
agencies would include the Committee on Architecture and Congtruction, the Committee on State
Property, the Committee on Land Tenure and Relations, the Committee on Economics, the Committee
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on Finance and, possibly, some city representatives or parliamentary representatives who might represent
cities. Whether such a working group can be established prior to the return of the short-term legd
advisor needs to be determined by the Chief Architect.

Once agreement is reached on the prioritized agenda, work can actually start on priority
tasks, including working out concepts for legidation, suggesting aternatives for legidative solutions and
drafting of legidation.

Because a subgtantial amount of time will be required to design and draft appropriate
laws and structures for governmental actions, it is possible that one or more working or drafting
committees might be created with whom the USAID/ICMA long-term and short-term advisors could
work on aregular basis. In addition, it is desirable to coordinate with other efforts asssted by the World
Bank and the Internationa Monetary Fund.

For maximum efficiency a legal advisor may resde in Alma Ata for severad months or
longer to work with such committees. In addition, Kazakhstani lawyers would be engaged by
USAID/ICMA to work with the foreign legd advisor on the proposed legidation. This approach is
expected to be more efficient and reduce misunderstanding.
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Introduction

This report contains the results of a preliminary legd and indtitutiona assessment of
exigting laws and indtitutions influencing the development of private red estate markets in the Republic
of Kazakhstan. The report is based on the interviews undertaken by the short-term legal advisor during
a two-week vist to the Republic, the collection of those laws which it was possible to obtain and have
trandated during that vigt or soon thereafter, and subsequent evauation. Naturadly, this assessment is
preliminary and partid. A comprehensive legd and indtitutional assessment, even if possible, would
require more in-depth evauation and would probably be most productively accomplished through the
combined efforts of an American lawyer working in conjunction with a skilled and experienced
Kazakhgtani lavyer. Theintent of this preliminary assessment is to provide the basis for preparation and
potentia approva of a plan for the adoption and implementation of additiona laws and corresponding
inditutional changes to enhance private red estate markets in Kazekhstan. Some preliminary
recommendations toward that end are contained in this report.

A farly complete synopsis of the mgor laws collected, trandated and analyzed and
which partidly form the basis for this assessment are contained in the Appendix.

. Accomplishments to Date

The Republic of Kazakhstan has made great strides toward privatization of the economy,
especidly privatization of housing, over the last two years. Apparently the first or one of the first of the
Newly Independent States (N.I.S.) to commence privatization efforts, plans for housing privatization
were formulated and implementation began as early as spring of 1991. Housing and smal business
enterprises have been the target of the first stage of privatization efforts.

Housing privatization efforts began utilizing the coupon system. Under the coupon
system, every citizen of Kazakhstan who occupied existing housing was distributed coupons based upon
his or her length of employment. In other words, a set of caculations smilar to those that would be
used for a penson system were the basis for the distribution of coupons. Housing was then to be valued
and each occupant was to be digible to purchase the housing occupied with the coupons plus any cash
required to make up the difference between vaue of the unit and the vaue of the coupons. Any surplus
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coupons are available to be used for the purchase of interests in joint stock companies to be formed for
privatization of large enterprises. Apparently the initid housing law, the predecessor of the Housing
Law of 1992, was passed to implement this system, which was implemented through a series of decrees
by the Cabinet of Ministers and the President. Successve decrees indicate that numerous exceptions had
to be made: firet, specia privileges were accorded to war veterans, then educators, then health workers,
and so on. Each was apparently intended to achieve greater equity in the availability of housing and to
respond to political pressures. The coupon system itsalf was origindly intended to equalize conditions
among citizens occupying housing of varying size and qudity. Unfortunately, this has turned out to be
very difficult and cumbersome to achieve. Persons with no rights of occupancy (i.e., those occupying
hogtdls or sharing quarters with older relatives or living with their parents) have no rights to coupons.
The young, with short work lives, have dmost no opportunity to buy housing at dl. On the other hand,
the elderly who have worked most of their lives, are protected and this may be seen as a good aspect of
the coupon system and a source of political stability. The elderly are generdly disadvantaged by the high
inflation associated with privatization efforts at the current time and are to some degree protected by the
priority they are given in housing privatization, on the assumption that housing privatization turns out to
be an economic benefit.

It appears that the requirements for valuation of al housing, as well as for distribution of
coupons in accordance with formulae, has proved far too burdensome to be implemented within any
reasonable period of time. Accordingly, the Mayor of Alma Ata issued a decree providing that every
resdent of Alma Ata who has been a resdent for five years or more and who occupies housing can
obtain ownership of such housing without coupons. The result has been a dud system of housing
privatization, a least in Alma Ata. Apparently the Housing Law of 1992 will now extend the same
opportunities € sawhere.

According to popular reports, it takes less time to obtain housing if one is willing to
exchange coupons for the housing than it does to obtain it for free, chiefly because the lines are longer
for applications to privatize housing without the use of coupons. According to severa reports the
average time to obtain housing through the use of coupons is three or four months. Claims are made
that 40% of the housing of Alma Ata has been privatized; it is unclear, however, how much of the
housing was actualy private before recent privatization efforts began. According to some reports, about
20% of dl the housing in Alma Ata consss of single family detached dwellings. Mogt of these have
apparently been privatedly owned for many decades. If that is true then approximatey 25% of the
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remaining housing supply has been privatized. It is clear tha most of the privatization being
accomplished involves apartments in large buildings in Alma Ata and esewhere. Since Kazakhstan is
primarily a rurd country, it is likely that sngle-family detached dwellings also predominate elsawhere.
Obvioudy privatization of sngle-family homes is much easier, conceptudly for the occupants, as well as
legaly and manageridly.

Given the enormous hurdles and the novelty of the concept to so many residents, the
privatization effort must be seen as a substantia move forward on the part of the Republic. As housing
is privatized, the basis for an actud market in sdes and rental housing has developed, abeit dowly.
Kazakhstanis choosing to emigrate to other N.I.S. countries have been a source of sdes, and foreign
vigtors and new immigrants from other N.I.S. countries have been a source for rental and purchase. As
a result a market has begun to develop, dthough it certainly lacks the fluidity and size required to
produce a comprehensible price structure. For instance, rental values are far out of line with prices; the
implied discount rate would appear to range from fifty to one hundred percent when comparing Alma
Ata prices with monthly rentals. Fears regarding foreign exploitation have resulted in some barriers
imposed to housing market transactions. Only residents who have occupied their housing for five years
or more are digible for privatization. In Alma Ata, the loca adminigtration has aso restricted the
purchase of housing to those deemed in need and to citizens. These rules have since been apparently
overturned by anew Housing Law, but it istoo early to seethe practical effect.

In order to carry out housing privatization efforts, the Republic has made an effort to
assign responghilities among minigtries in order to accomplish the most possible in a short period of
time. The Minisiry of State Property has been given primary responsibility for the privatization efforts
themsalves. The Ministry of Architecture and Congtruction is given primary responshbility for devisng
means to stimulate new housing production, to enact building regulations and to come up with solutions
to particular problems created by housing privatization efforts. The relaively new Ministry of Land
Relations and Land Tenure has been assigned responsbility for clarifying land tenure.

In furtherance of the privatization efforts directed at housing and other read edtate, a
number of key laws have been enacted: the Law on Land, the Law on Property (or ownership), the Law
on Leasing, and the Law on Housing (also referred to as codes). Numerous decrees and regulations
have aso been issued to implement these laws. These laws have begun to define the primary principles
for the ownership, use and dispostion of housng and other forms of red estate as items of private
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property. They have aso begun to define, athough as yet imperfectly, the methods and dternatives by
which land may be occupied and used for housng and other building purposes. Although a new
Condgtitution has not yet been enacted, some key condgtitutional principles are found in al drafts to date
and are embodied in the laws enacted. These principlesinclude the right of private property, the right to
be protected from arbitrary confiscation, the right to be compensated in the case of confiscation, the right
to be protected from interference by othersin rights of ownership and the right to dispose of property as
onewishes.

The draft condtitution and the laws recently enacted aso establish a principle unique to
Kazakhgtani law and tradition: that land shdl belong, in the sense of ultimate ownership, only to the
Republic itsdlf. 1t may be used and occupied by individuas or legd entities indefinitely, but its ownership
isin the Republic. The draft Congtitution and the Housing Law aso proclaim the right of every citizen
to housing. More than the declaration of a smple right to shelter, this statement appears to embody the
Kazakhstani notion that everyone is entitled, if possible, to have a plot of land on which to have a house.
Americans will easily recognize the identification of home with asingle-family house on a plot of land as
the notion of home.

Apart from the housing privatization effort, the Republic has also started mgjor efforts to
regularize land occupancy, paving the way for future efforts in development and providing the necessary
linkage to privatization of housng and enterprises. The primary initid emphass is on a complete
cadastral survey with re-registration of al land occupancies and, theregfter, alocation of land for various
needs. This effort also apparently includes identification of areas that are unused or under used in terms
of their agricultural or other potential, definition of areas that should be protected for environmental
reasons, definition of natura resource areas and Smilar matters.  This effort could provide the
groundwork for any uniform future system of property titling and regisiration.

Ladlly, at the time of this writing, the Republic was close to the adoption of a new
Condtitution on which substantial effort has been expended. The Conditution is intended to define
fundamenta individud rights aswdl asthe structure of government. Many of the laws which have been
enacted appear to anticipate certain congtitutional provisons. As of the most recent draft, the areas
appearing most in flux relate to relationships between nationa and loca structures of Government, rather
than in definition of property rights.
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1. Assessment of Exiging Laws

To the extent possible, laws were collected on dl of the mgor subjects of interest with
respect to the future operation of private red estate markets. Clearly not al applicable laws were
obtained. It appears that adl maor laws enacted within the last few years intended to achieve
privatization have been obtained. More difficult to obtain are the numerous laws or sections of codes
which continue to be relied upon as the basis for more routine matters, such as purchase and sae of rea
edtate, landlord-tenant relations, registration of ownership and lending and borrowing. It is very difficult
to identify and obtain such laws, asit would bein the United Statesif one smply made an enquiry. With
the assistance of alocd lawyer, some portions of the Civil Code have been obtained and trandation must
occur before those laws can be analyzed. It is likely, however, that those sections obtained represent
only a portion of applicable laws. In genera where no new law has been enacted superceding old laws,
laws promulgated during or before the Soviet period continue to govern. Such laws apparently include
both laws of the former Soviet Socidist Republic and laws of the U.SSR. The following anaysis is
presented in accordance with subjects of interest and an anadysis of the components of private red estate
markets, rather than in accordance with the promulgation of particular laws.

A. Land Ownership and Land Tenure.

As previoudy indicated, Kazakhstan intends to maintain national ownership of land. The
draft Congtitution so states and everyone with whom the subject was discussed was anxious to indicate
that that principle will not change. The fundamenta principle that the state will continue to be the owner
of dl land and al natura resources contained in or attached to land derives, not as may be presupposed
from the Soviet system, but rather from strong Kazakh tradition. The Kazakh people, having been
nomeads, considered the land to belong to all, as in the tradition of the commons. This old tradition is
reinforced apparently both by the Soviet tradition and by the fear of the Kazakhs that other ethnic groups
will end up owning most of the land of Kazakhstan. This strong fegling derives in part from the history
of Russian invasion, occupancy and forced settlement of Kazakhstan, first under the czars and then
under the Soviet leaders. As aresult it is not expected that land will ever be privatized in the fullest
sense of that word. On the other hand, the draft Congtitution, several laws and al those with whom the
subject was discussed recognize that various rights of ownership will be granted for certain purposesin
order to accomplish socid and economic goads. Once the fundamentd principle is understood one can
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then speak of "ownership" as aform of occupancy or use for defined or indefinite periods in accordance
with certain purposes approved by law.

The condtitutiona provision is anticipated by the Land Code enacted in 1990. While
recognizing that the Republic will be the exclusive owner of land, the Land Code aso establishes the
"right" of every citizen to a plot of land and provides for the divison of lands within the Republic into
categories in accordance with their intended purpose and use. The Code aso recognizes historic forms
of land tenure and legitimizes them. As has been reported for the Russian Federation, Kazakhstan has
aso higoricaly had various forms of land tenure, most of which are being carried over into the new
laws. The higoricaly identifiable forms appear to be the following: hereditary life tenure, permanent
use, temporary use, leasehold and indefinite occupancy. Although these forms of land tenure are
addressed in the Land Code, no specific written definitions were found. They apparently have
higtoricaly understood meanings except where legidation is more specific.

Hereditary life tenure is the form of land tenure closest to fee ownership, at least for
natural persons. Trandators sometimes trandate this form of tenure as "ownership." When one holds
land in hereditary life tenure, one may occupy it for life (subject, of course, to government confiscation
and conversion to another purpose) and that same right of lifetime occupancy may be passed on to one's
heirs. Apparently one perfects hereditary life tenure by constructing or growing something on the land,
no matter how inggnificant or how smal. As a result, when one transfers ownership of the planted
crops or congtruction, one aso may trandfer the right of hereditary life tenure of the land associated with
the improvements. To the extent that this was in doubt before, it is now made certain by the Land Law
and the Property Law. Presumably if one dies without heirs, the land reverts to the State without any
right of occupancy in another person. Freedom to designate heirs appears to be present in some form
but it is not clear that the land may be devolved to heirs without any restriction. For instance if the crops
were planted or the house was constructed by the heads of more than one family (e.g., brothers), it may
not be possible for one to bequesth the structure or the right of occupancy to heirs without the consent
of the other.

The Land Code dso specificdly provides that this form of tenure is only available to
citizens and only for specific purposes, including a farm, a resdential house, a dacha and other limited
purposes. Presumably this is a codification of traditional practice and former law. However, the Land
Law aso provides that other legidation may provide for the granting of this form of tenure in land plots

2233S
-6-

6



for other purposes. The Land Law provides that a citizen must have been a resdent for at least five
yearsin the Republic to be eigible for this form of ownership.

The Land Code dso provides for permanent "ownership® for collective farms,
cooperatives, public enterprises, certain ingtitutions and religious associations. It is not clear what this
form of tenureis, but it is presumed to be smilar to that of permanent use.

Permanent use is the other form of land tenure which approximates ownership. Since
adoption of the Land Law, citizens, juridical persons, joint ventures and foreign citizens (and any other
case established by subsequent legidation) may hold land in permanent or temporary use. Permanent use
is not defined but appears by implication to the a form of tenure which lasts indefinitely until terminated
by the government. Generdly, citizens may have land for permanent or temporary use for the same
purposes for which they may have hereditary life tenure. Apparently it is left to other legidation to
determine the purposes for which land may be dlocated for permanent use to lega entities and
foreigners.

The Land Code also establishes three durations of temporary use tenure, apparently
analogous to leaseholds. Short-term temporary use is defined as three years, long-term temporary use is
defined as ten years, and long-term agricultura/livestock temporary use is defined as twenty five years.
Temporary use periods may be extended for any period of time in accordance with determinations of
necessity by the granting governmental bodies. Where there has been previous use with no established
term, it is now formaly recognized as permanent use by the Land Law, effectively transferring prior
rights of indefinite occupancy into permanent occupancy rights.

Loca governments (the holders and adminigtrators of land) have the right to lease land
to any person, juridical or non-juridical, citizen or foreign. The lease term is negotiable and can be for
any period; by law the lessee has a priority right of renewa. Apparently further provisons are found in
the Law on Leasing which has not yet been trandated. Thus, subject to areview of the Law or Leasing,
it would appear that the preconditions exist for the establishment of relatively permanent forms of land
tenure sufficient to support long-term investment.

Some cdlarification of rights under the concepts of hereditary life tenure, permanent use
and long-term leaseholds would be in order, but the fundamental concept necessary for long-term
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occupancy, trandferability and exclusve possesson of land gppear to have been established, with one
exception. That exception relates to the law on confiscation which is discussed further on in this
assessment. Thereis probably today no precedent for very long-term leaseholds which could provide the
economic equivaent of fee ownership. However, those with whom the concept was discussed believe
that existing law would permit such leaseholds. To the extent that hereditary life tenure and permanent
use were not considered adequate to achieve the same purposes, long-term leaseholds would be
politically and inditutiondly feasble. Mos importantly the new Land Law has established the
trandferability of land where there is transfer of the structures on the land. 1t is probably not possible to
Separate ownership of the structure from the associated land tenure.

The most serious shortcoming, apart from a certain lack of clarity with respect to land
tenure, is the apparently absolute requirement that no form of land tenure can be obtained without
approvd of a specific purpose or use to which the land is to be put and, in the case of land in urban
areas, an actud plan of congtruction. There is dso an apparent inability to engage in transfers of land
without some form of associated improvement to the land. These redtrictions effectively preclude the
acquisition of land for holding or speculative purposes and even gppear to make it difficult, if not
impossible, for someone to qudify for the adlocation or acquisition of land for purposes of improvement
and resale to others. It was at least the opinion of some informants that it would be possible for a
"developer” to acquire a large parcel of land for purposes of divison and improvement and resae to
others. However, it was not clear, that a developer could legaly or practicaly acquire land solely for
purposes of infrastructural improvements and subdivision for resale, with housing to be constructed by
others. Although land speculation is normally a phrase which does not generate supportive comments, it
isin fact a form of land holding and market-making which is essentid in private red estate markets.
While probably not an essentid function in theinitia stages of privatization, it could become o later.

B. Housing Privatization.

Apparently the privatization of housing was a component of general de-nationdization
and privatization of enterprises and property pursuant to the Law Concerning De-nationdization and
Privatization enacted in June 1991. The Committee (Ministry) on State Property was given the
respongbility for the privatization of state property while loca governments were given responsibility
for privatization of communal (local) property. Apparently much housing is commund property and
therefore privatization is by local governments and is subject to the idiosyncratic behavior of those
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governments.  The coupon method previoudy discussed was adopted for purposes of citizen
participation in al privatization efforts. Article 22 of the 1991 law provided for privatization of housing
through the coupon method to al citizens who were occupying or leasing houses or apartments owned
by the sate. The law dso establishes the ability of resdents to take over maintenance and management
of buildings when more than fifty percent of the units have been privatized.

Privatization of housing occurs mechanicaly through buy/sae agreements which are to
be notarized. with issuance of certificates of title (technica passports) to the new owner. Interestingly,
and a Sgn of the fact that hereditary life tenure is consdered a form of ownership, those who aready
"own housing" by having hereditary life tenure are not permitted to receive coupons for purposes of
purchasing housing. The first stage program for privatization, which includes housing, was to occur
during the 1991-92 fiscd year. Obvioudy it will take more than one year. Acquistion of housing
through state privatization is purely voluntary. No one is required to privatize his housing and it is not
clear that there is any incentive to do so in the near-term, since there is no time limit on privatization.
Until privatization, the occupant apparently has the right of permanent occupancy and cannot be
displaced by anyone ese.

The Housing Law of 1992 daborates on the law of housing privatization. This law is
apparently intended to address in greater detail various issues associated with the ownership and
management of housing, including the management of housing which remains governmentaly owned.
Some provisons of prior law are Smply repegted.

Perhaps most importantly the new Housing Law establishes the right of any citizen to
build or purchase a housing unit even if the same person may obtain a unit by transfer from the state and
even if he owns other units. This enactment was apparently necessitated by some ambiguity under prior
law and varying decisons by loca governments as to the right of citizens to purchase housing if they had
other housing available. One person interviewed who had acquired housing from a departing emigrant
reported that the administration of Alma Atawould not permit the purchase of housing by someone who
was dready consdered well-housed until the new Housing Code was enacted. The new law dso cdls
for a method of regigtering title to all housing and vdidates the ability of occupants to obtain state
housing without payment or use of coupons. In theory foreign citizens are granted the same rights of
purchase of housing as citizens but this may not be possiblein fact.
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The right to buy, purchase, lease, or continue as a tenant is established for every person
who occupies state housing. The right of contract is also established between owners of housing and
any other citizens with respect to the use of the housing. In the case of the leasing of state dwelling units
the presumption is established that the lessee is responsble for dl maintenance and repairs unless
otherwise provided in the lease agreement. Such leases survive change in ownership of the housing.
The right of eviction for damage, non-payment and wrongful use is also established at least for
state-owned housing.

The Housng Law dso edablishes the principle of joint ownership with joint
respongbility for common areas of jointly owned housing. It is then essentidly Ieft to the residents of
such housing to determine the form in which they wish to exercise their rights of management, whether
by partnership, a cooperative or other form. Some further detailing of general principles applicable to
condominium ownership would appear to be suitable. However, existing law does establish that any
organizations that are created to carry out joint maintenance do have the right of reimbursement from
the owners and may obtain rembursement by "compulsory levy." The condominium principle is
established, with each owner owning the unit and all together owning the common property. The form
of land tenure in such aStuation is unclear.

C. Privatization of Other Redl Property.

The basic law on privatization of 1991 provides for the privatization in the first stage of
retal trade and smal enterprises. That law dso provides that acquisition of an enterprise may dso
include acquigition of the premises where the enterprise is located or the right of along-term lease, but
no greater specificity is provided. Based on interviews, it generdly appears to be assumed that
privatization of large-scae enterprises carry with it privatization of the real estate occupied by the
enterprise or, in the case of small enterprises, leasehold rights. Where there are multiple tenants in a
non-resdentid building, it is apparently presumed that the largest will own the building when that
enterpriseis privatized.

No real thought appears to have been given to the privatization of non-resdentia redl
edtate per ;2. Thisis one of the more substantial gaps in the privatization process. On the other hand
thisis not seen as a priority at the present time, presumably because there is unlikely to be any substantial
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demand for occupancy of nonresidentid red estate except by government agencies or in accordance with
the expansion of privatized enterprises.

D. Red Egate Transactions

Unfortunately portions of the Civil Code dealing with basic red edtate transactions have
not been trandated as of the date of this writing. There are apparently some older laws which ded
explicitly with the purchase and sde of property, the leasing of property and the pledge of property to
secure loans.

It is clear that there are accepted, standardized forms of buy-sell agreements for
purposes of transferring ownership of real property, but there also appears to be freedom of contract and
flexibility in drafting, now codified by the enactment of the Law on Property in 1990. It appears,
implicitly, that al transfers of red property must be by written instrument. No further specification is
provided regarding the rights and respongbilities of parties to the contract or rights upon default of
ether party, or Smilar issues.

When the Law on Leasing has been trandated, more information should be available on
the current approach to leasing. Certain problematic gaps exist in the definition of how and when
ownership is obtained of real property. For ingtance, in the case of housing being acquired through
participation in a cooperative, the participant is stated not to acquire ownership of the unit until full
payment has been made for the unit. Thisis smilar to the old law of land contract in the United States
and can result in asubgtantia forfeiture in the event that the person contracting to acquire the property is
unable to pay for it in full. Similarly, in the case of the draft law on individua house congtruction, the
perfected right of occupancy of the land for housing purposes and ownership of the housing unit itself
does not occur until construction has been completed. This leads to the problematic situation that both
the builder and any potentid lender are at risk until construction is completed. For the prospective house
owner who contracts with a builder to build a house, the problems are even greater in the absence of
adequate bonding.

E. Secured Financing.

2233S
-11-

11



While the author was informed that there is alaw of pledge (or secured financing) that
portion of the Civil Code has not yet been trandated. It is fairly certain, however, that there is no
established concept or law providing for secured financing in the manner in which it is known in the
United States or other Western countries, including the right of foreclosure on the asset in the event that
there is fallure of payment. In the absence of a mortgage banking industry, this has not been a serious
falure. However, in looking forward to the possibility of a private housing industry and the growth of a
truly private market in housing and other red etate, thisis a critical gap that needs to be filled with new
legidation and respongive indtitutions.  Authorization was granted to the government to make low-cost
loans for purposes of housing congtruction and acquisition. However, the maximum amount of loan
available to any one person, given the recent rates of inflation, have agpparently made the loan program
farly usdess. At the same time, persons in the government doubt the desrability of having the
government guarantee interest rates at very high rates during periods of inflation as a means of providing
capita for housing congtruction. The aternative is private financing.

F. Titling and Reqidration

As has been reported for the Russan Federation there appear to be two systems for
tracking title to property in Kazakhstan. One system consists of the land registry and tracks the right of
use of land, gpparently as well as the quality and economic vaue of the land. Apparently established
primarily to address the tracking of agricultural land and its vaue for production, this system is to be
maintained and updated pursuant to the Land Reform Code by the "land tenure service' under the
direction of the new Minisiry of Land Relations and Land Tenure. According to the Minister, members
of the Ministry in each locdlity are responsible for re-registering all land rights of use in accordance with
documents to be produced by the existing users and documents aready on file. Apparently, those having
hereditary life tenure receive certificates of title ("technical Passports' in Russan). Whether al land
users receive such certificates is not clear. During the process of preparation of the new registry, the
Minister indicated that every plot of land will be recorded in the records of each locality in accordance
with its precise Sze, its boundaries, the purpose or purposes for which its use has been granted, the
persons entitled to use it and the form of tenure possessed. This is to be accomplished both for urban
and rurd land. Obvioudy quite an undertaking, according to the Minister there are two and haf million
individua parcels of land to be re-registered.
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In the case of housing, there is a separate computerized registry of property rights.

Apparently derived from former records (still maintained) concerning occupancy of every residential unit
within the Republic, this system operates independently of the land records and is apparently maintained
by a different governmenta agency in each locality, the Bureau of Technical Information. The Bureau of
Technicd Information appears to have precise information on every dwelling unit, and possibly on every
other form of property, including the dimensons and actual plan layout of every apartment and its
occupants. Apparently under privatization, when a unit is acquired by the occupant or another, the
change in occupancy and the fact of ownership is registered with BTI. Such regigtration, dong with the
possession by the new owner of the buy-sell agreement and a certificate of title (which may be the
buy-sdll agreement with notarization) congtitutes evidence of title. There would therefore appear to be
pardld systems of title to improvements. the certificate of title itself and registration with the Bureau.

From al that appeared, there is no coordination between maintenance of the system of
land title and title to improvements. Since they are maintained by two gpparently different, completely
Separate agencies, there is no reason to believe that there would be an exchange of information.

G. Eminent Domain Law.

The draft Congtitution and various laws address the issue of permissible government
confiscation. The draft congtitution (Article 49) provides that property is "inviolable" and that no one
can be deprived of it except by court decison. It further sates that forced dienation isto be in the public
interest and to include agppropriate compensation and reimbursement of losses. The definition of
appropriate compensation however appears to be a bit vague.

In the case of land, since dl land is owned by the Republic, there is no concept of
reimbursement for the loss of values implicit in the rights of occupancy of land. There is implicit
recognition of some concern for the loss of the right of occupancy of land. In the land code, for
instance, the owner of a resdentid land plot, when displaced, is entitled to a replacement plot and
replacement residence if the resdence itsdlf is taken or demolished. It is not clear that such replacement
unit or land plot is to be of equa value. It is dso not clear how non-resdentia occupancies are
compensated if land is taken. Since the principle of the right of reimbursement or compensation is
established, the important corrections that need to be taken are in providing for adequate means of
compensation and insuring that property is only taken for specific purposes.
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Many of the laws indicate that property may only be taken in accordance with the
procedures provided by law, but if there are specific laws which provide such procedures, they have not
yet been obtained. Based on references in the Law on Property, there are specid procedures on
confiscation. That law does provide that compensation is to be provided in full for any governmenta
decison to discontinue ownership.

The primary remaining task isto determine how to vaue rights in land where the land is
congdered to be owned by the Republic in perpetuity. Since market transactions attribute al vaue in
the transaction to the improvements being transferred, some method of vauation of the resdua value of
land occupancy rights needs to be determined, perhaps through actuaria devices.

H. Propearty Taxation.

No general law on property taxation was obtained, but a Law on Land Taxation enacted
in 1991 was obtained and trandated. This law gppears to be a subgtitution for prior land taxation law.
Given the ownership of land by the Republic, the term taxation appears to be equivalent to both taxation
and rentd for land use. The user isin all cases responsible for the tax and can lose the right of usein the
event that the tax is not paid for a period of sx months. As best as can be understood, the rates of
taxation established are s0 low as to make any attempt at collection appear worthless. It seems
inconceivable that the cost of adminisiration could be less than the amount of taxes to be collected. On
the assumption that the rate of tax can be increased substantially, then the tax could be a mgjor source of
revenue to local government, which is entitled to 70% of the revenue, with 20% going to the oblast and
10% to the Republic. Thetax isduein equd instalments twice ayear, in September and November.

A new system has been devised to tax improvements, but that law has not yet been
obtained.

Sharing of Authority Among Levels of Government.

A Law on Loca Sdf-government was enacted in 1991 and has been obtained but has
not yet been trandated. Pending a review of that law, the only analyss that may be made is based on
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interviews and inferences from other laws and from the draft Congtitution. Apparently, the role of loca
government in terms of the exercise of independent authority has been a subject of consderable debate.
The most recent draft Congtitution involves substantial changes in earlier drafts. There has apparently
been a mgor debate within the Republic on whether or not loca soviets, the locd legidative bodies,
should be perpetuated or dissolved.

In the main, the relationship between nationd and loca governments appears to be far
more sSmilar to the pattern seen in western Europe than in England or the United States. Loca
government agencies in the executive branch appear to be instrumentdities of the nationa government,
with different minigtries in the national government having their own loca branches in each county, city
and digtrict. Similarly, the loca executive appears to answer to the Presdent of the Republic. Loca
legidative bodies appear to have very narrow mandates-- enactment of discretionary portions of the
local budget and some other functions. As a result, in theory, local discretion condsts primarily in the
adminigtration of national law and nationa policy. On the other hand, in practice, the degree of loca
discretion appears to depend on the actud political authority and independence of the local executive. In
the case of Alma Ata, for ingtance, the mayor appears to have substantia independent authority and
exercisesit.

According to some jurists, there is no very effective means by which the nationa
government insures adherence to national law and policy by local adminigtrations and this is seen as a
problem. Asamatter of law, the principle appears to be established that local executives and legidative
bodies may enact decrees or local laws which are not inconsistent with national laws. In practice, where
laws are very generd, there gppears to be substantid latitude for interpretation. This can result in
conflict between local and nationd directives, as apparently happened in the case of housing
privatization.

Any further assessment of the role of loca government will have to await find
parliamentary decisions on the new draft Congtitution and assessment of the previoudy enacted Loca
Sdf-Government Law.

J. Land Planning and Regulation.
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Complete master planning for land development is, of course, a tradition quite well
established in the former Soviet system. The tradition continues despite privatization efforts. Under
nationa direction, loca governments provide for the complete planning and designation of the use and
future development of al land in the jurisdiction. The Land Law provides an overdl framework for the
exercise of these responghbilities. The Land Law essentidly provides for the classfication of al lands
into broad categories for future use. The categories are land for populated areas (urban land), forestry
resources, reserve lands and agriculturd lands. For lands within populated areas, local government is
given primary authority for planning and regulation. The genera plans are required to determine the
principa uses for al purposes and permission is required from the local government before any building
may occur. For certain localities, the generd plans of the cities must be approved by the Cabinet of
Ministers and boundaries for some towns and cities must dso be approved by the Cabinet of Ministers,
and for other locdlities, by the oblast. The principle of having greenbelts or "suburban green zones' is
established and specia zones are to be designated to protect against landdides and smilar hazards.

At the local levd, it is clearly contemplated that precise planning of dl land use will
continue. Because this is joined with the notion of the allotment and dlocation of land for specific
purposes at certain times and for designated quantities government retains complete control over land
availability and use for any purpose. Given this fact, the concept of land regulation as applied to private
use of land has little meaning. If full privatization of rea estate is actudly to occur, there will obvioudy
have to be a substantiad relaxation of control. The key chdlenge is to identify a method by which land
may be dlocated for usein amanner which would then permit atruly free market in land to operate.

It was difficult to find evidence of planning or expectations for redevelopment of urban
land for new purposes. Clearly, the government is accustomed to carrying out redevelopment of lands
for new purposes. For obvious reasons, however, there is no experience with or conception of the
private redevelopment of lands for new purposes. In fact, the system of tying the grant of land rights for
a specific purpose discourages the conception of private redevelopment for new purposes. Again, thisis
an area which needs to be developed in order to encourage private red estate investment responses to
new demands.

K. Building Standards and Regulations.

2233S
-16-

16



Under the Soviet systems, essentidly dl building was undertaken by governmentd
agencies or enterprises. As a result, there was no need for regulation of building by others or for the
promulgation of building standards applicable to private owners. The Ministry of Architecture and
Congtruction recognizes that this will be an important component of a newly privatized syslem and is
desirous of addressing that problem as soon as possble.  Apparently, there are numerous building
standards which have been used by the government to guide its building. However, none of these are
laws and therefore is not applicable to private persons. A high priority of the Ministry is to provide
authority to the Ministry to enact such regulations as soon as possible. For the purpose, the Ministry has
drafted a Law on Architecture and Town Planning which is intended to provide part of the foundation
for the enactment of appropriate building regulations.

Like mogt parliamentary laws, the draft Law on Architecture and Town Planning (city
building) is fairly generd. It gill appears to contemplate a governmentaly driven market rather than a
fully privatized market in housng and other building. It anticipates the promulgation of codes
embodying building regulations and other regulations on new development. Presumably, such
regulations would be enacted by presidentid or ministeria decree. In the opinion of this author, the draft
law needs to dlow more latitude for private initiative than is suggested in the development of land.
However, the law does go along way in setting forth the concept that every builder shdl be responsible
for the desgn of his own project, subject to governmenta gpprovas. It adso attempts to establish
substantid rights in architects over the design of projects, the uses of their design and their right to be
compensated for the design. It probably grants more rights to architects than would be common in the
American sysem.

The law represents the commitment being made by the Ministry to the privatization of
red estate markets and is therefore a step forward in the development of such markets. More attention
to therole of the land subdivider isthe primary need.
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V. I ndtitutional Structure

A. Roles of Different Ministries.

To an outsde observer, a source of condderable confusion is the divison of
respongbilities among different minidtries in the privatization process. Contact was made with three
different minigtries, dl of whom have some involvement in the land and housing privatization process.
The Committee on State Property appears to have respongbility for implementation of the privatization
laws themsaves. However, it is unclear how much actua control by this ministry exists over loca
government officials who implement the housing privatization program. This committee would appear
to have more influence over the privatization of enterprises. The Committee on Land Relations and
Land Tenure, on the other hand, sees itself as exclusvely responsible for the land registration and land
alocation process. Although coordination may not be difficult between the two to accomplish the
purposes of privatization, it will be necessary. For example, it is not clear how land rights in connection
with the ownership of condominium gpartments in large apartment buildings will be treeted. Apparently,
it has not been seen as an issue since it is assumed that the rights of occupancy of the land will remain.
However, it is obvioudy desirable in terms of any future financid relationships and the stability of redl
estate that there be some certainty and clarity with respect to land rights.

The Committee on Architecture and Construction apparently has full responshility for
the implementation of nationa policy with respect to housing production, urban planning and urban land
development. Apparently, the Committee has branches in each locd government to implement its
policies and responghilities. This ministry aso gppears to be the natural source of legidation having to
do with new development and housing production. It isthelikely place for the promulgation or initiation
of new laws on land use regulation and building regulation. However, the boundaries it shares with the
Committees on State Property and Land Relations are unclear. Particularly unclear again is the division
of responshilities with respect to dlocation or sde of land for new development purposes, for
privatization of nonresidentia red estate and for confirmation of titles to land and to improvements. It is
aso unclear which ministry would take responsbility for initiating mortgage financing. It appears likely
that the Committee on Architecture and Congtruction is the probable location for the financing of future
state-produced housing. It is not clear where respongbility for promotion of private housing
development and financing will be located.
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Clarification of roles privately requires more coordination by the Presdent or Vice
President.

B. Nationa/Local Allocation of Respongbility

In the absence of a review of the law on Locd Sdf-Government, the relationship
between the nationa and local governments is particularly unclear to the outsde observer. A city like
AlmaAtaclearly acts asif it has substantial independence; this may be true of other citiesin the Republic
and of the oblasts themsalves. This may be more of a de facto Stuation of lack of nationa control than
an outgrowth of the actud lega dructure. Based on discussions with knowledgeable observers and
jurists, local governments are exercisng substantially more independent authority than they are actudly
granted by law, presumably due to the lack of ability to carry out uniform nationa policy during this
period of trangtion and the loss of traditiona chains of command.

From dl indications, it is unlikely that loca governments will end up with the kind of
legidative independence observed in the United States. More likely is alimited amount of administrative
discretion in the implementation of national laws and policy dong the lines of that more common to
western Europe. Due to the geographica size and diversity of the country, however, it is likely that
adminigtrative discretion on the local level will be substantial as a practica matter. It is important to
clarify the nationd and locd roles in land use regulation, city planning and land dlocation. This will
involve difficult choices regarding the appropriate balance.

The decentrdization of authority, especidly over land alocation, offers the promise of
greater sengtivity to loca conditions and needs, but aso the danger of substantid corruption in the
digtribution of an extremely valuable good. Attention must also be given to the degree to which officias
at the local leve in different parts of the Republic are as committed to the privatization effort as those at
thetop. All officids encountered at the nationa level appear to be fully committed to privatization and
knowledgeable regarding the government's orchestration of policies in concert with internationa
agencies such as the International Monetary Fund and the World Bank. It is unlikely that the same
degree of knowledge or sengtivity exists a dl local levels. There is aso concern that decisons made at
the local level may vary in accordance with the preponderance of certain ethnic group domination in
different locdities.
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Serious thought needs to be given to the degree to which, however, decentraization of
governmental decison-making will encourage decentralization of the economic structure of the country,
particularly in the redl estate market. There are necessarily strong relationships between governmental
investment policies and actions and the red estate economy. Observations of other countries appear to
indicate that the degree of the decentralization of the rea estate economy on the production side tends to
paralel decentralization of government. If the Republic is to transform its housing production to a more
decentralized, market-based system with multiple independent firms, a similar decentralization of
governmental decison-making is likely to be required with respect to infrastructure investment and land
use regulation.

V. Reform Strateqy Agenda

Kazakhgan has made subgtantial progress in privatizing its economy and is clearly
committed to continue these efforts.  Any further reform strategy agenda supported by U.S. A.l.D.
should build on existing and past efforts. 1t must also accept fundamenta cultural and legd principles
which determine the acceptability of different aternative strategies to the Republic. For example, the
commitment to nationa ownership of dl land is not expected to vary and should be accepted as a
premise for the development of other Strategies. Similarly, the tradition of single-family home ownership
and an gpparent preference for this type of dwelling, as well as its gpparently lower cost of production
than that of large blocks of flats, should be seen as an opportunity for the development of private red
edtate activities rather than as something to be modified in the name of city planning.

In terms of the legal foundations for a privatized red estate economy, the following areas
need to be addressed in roughly the following order of priority: (1) clarification of the availability and
rights associated with different forms of land tenure; (2) development of laws supporting secured red
estate transactions, (3) developing an equitable and economicdly desirable means of dlocating land for
new development; (4) devisng a means to bring closure to the housing privatization process,
(5) darifying condominium and subdivison rules, (6) privatizing non-residentid real estate; (7) unifying
recordation of title to land and improvements; (8) clarifying landlord/tenant relations; (9) darifying laws
for real estate transactions; and (10) affording more flexibility in land use regulation.

A. Land Tenure
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Unfortunately, the author does not have the benefit of atrandated version of the Law on
Leasing passed within the last three years. As a result, the author does not know the degree to which
that law addresses the rights to obtain long-term leaseholds and the manner in which rights under them
may be assured. With that caveat, one of the highest priorities is for clarification of land tenure
dternatives avallable for long-term use of and investment in red estate in Kazakhstan. The inability to
acquire fee smple ownership of land is not seen as an ultimate bar to the operation of a reasonable free
market system in red estate. However, security of land tenure and essentid attributes of ownership are
essentid to promote such investment, both by Kazakhstani citizens and by foreigners.

Severd dternatives are available and appear to be permitted by existing law. All that is
lacking is a greater degree of certainty regarding the rights and attributes associated with particular forms
of tenure. Hereditary life tenure, permanent use and long-term leaseholds appear to be the best
dternatives available for purposes of inducing long-term investment in red property. Each of these
should be clearly defined in the law in order to provide certainty regarding the rights of someone who
has land under one of these forms of tenure. In addition, if permanent use is to be a form of tenure
dtractive for purposes of long-term investment in land development, then duration and rights of
governmentd intervention need clarification. There is concern from alegal standpoint that aleasehold in
excess of the number of years defining temporary use may not be available. In the case of hereditary life
tenure, there needs to be a definition in the law that is understandable and which qualifies the right of
transferability and exclusive possession, aswdll as the notion of indefinite duration.

If there isto be atruly, fredy functioning red estate market, presently necessary linkage
between tenure and land use needs reassessment.  Serious thought should be given to separation of the
regulation of use of land from the tenure granted. For example, if someone obtains alot for purposes of
asngle family dwelling, in twenty years the gppropriate use may change. The process for changing the
use should not affect continued tenure, at least if oneisto follow free market traditions.

B. Secured Financing.

A reasonable assumption is that privatization of the production side of the housing
industry will not occur unless there is effective consumer demand. The government is reasonably
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concerned regarding the need for continued housing production to meet the needs of a growing
population and to satisfy enough housing needs. In a privatized economy, however, the government
should only be producing housing or providing the subsidies for private production of housing for those
a the very bottom of the income ladder. Although only a smal percentage of the population is capable
of affording newly constructed housing, there is evidence of some demand for new individual house
congtruction in the country. The government is quite reasonably interested in responding to that demand
asquickly asposshble.

Based on the experience of western countries, the availability of mortgage financing is a
key to expanded, effective consumer demand for new housing, as for al capitd goods. Although the
creation of a mortgage banking system, with governmental support, is far beyond the scope of this
assessment, one critica component will be alegd structure supporting secured transactions. A secured
transaction is defined to involve a loan, the security for which is exclusively, or dmost exclusively, red
property. The security instrument may be called a mortgage, deed of trust, indenture or something else.
To be effective as a security instrument, there must be the right under the law for the holder of the
instrument to be able to take the property in satisfaction of an unpaid debt or to take the property upon
the happening of some other default pursuant to the contract for the loan (such as falure to pay taxes
which would cause aloss of the property to the government).

To the best of the author's knowledge, the legal foundation for secured financing does
not exist and needs to be created. While not a difficult task, it involves a number of important policy
issues, among them the right of the foreclosing lender to obtain the tenure in the land held by the
borrower before default, the right of eviction of the defaulting borrower from the property, rights of
recovery of any unsatisfied debt other than through recovery of the red property itsdf (i.e. deficit
judgment), and responsibility for carrying out the foreclosure process and for handling any disputes. In
most American states there are also substantia protections afforded to consumers who obtain financing,
especiadly for home purchases, to avoid predatory practices. Even in the absence of a fully functioning
mortgage banking system, the creation of a suitable legd underpinning for secured financing may
generate private sources of financing out of private savings, as occurs. It adso affords a means for the
sde of property by owners on an ingalment payment basis.

In drafting the laws for secured transactions, consideration should be given to permitting
the full range of potential loans for houses and other purposes, including shared gppreciation loans,
inflation index loans and so forth.
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C. Land Allocations/Sale Procedure

Certainly one of the most pressing concerns with respect to any new development is to
devise a workable and equitable means of dlocating, assigning or selling land use rights for purposes of
new development of housing and other redl estate. The draft Individual House Building Law appears to
contemplate the dlocation by loca governments of individua plots of land for the construction of new
gngle family housing. As currently understood, the lots would presumably be given to those who agree
to build houses, each of whom would have a certain period of time to build a house in order to perfect
hisrights to the plot. Thus, land would be given away explicitly for the purpose of inducing new house
congtruction by those who could afford it. Each homebuilder would be expected to bear the full cost of
new infrastructure required for the housing development, at least onsite utilities. These matters do not
appear to have been completely resolved, but the principle of land grants for housing congtruction does
appear to be clear. Thisis not necessarily an ingppropriate policy, dthough it is likdy that land will be
made available without cost to those who can most afford to pay for it. Therefore, some thought needs
to be given asto whether or not, as a matter of equity, it is desirable to make available the land for free.
It may be particularly hard to stop that pattern, if initiated, when it makes less sense later to give away
land without charge.

Of far greater importance is the question of how to establish a suitable market in land so
that land is dlocated efficiently by market pricing mechanisms for the most suitable uses. For thisto be
accomplished, it will aso be necessary to free land assgnments from use redtrictions, except to the
extent use restrictions are embodied in generdized land use restrictions.

Obvioudy, one potentia approach is the auction method, aready in use for purposes of
privatizing certain enterprises. Another alternative is to solicit bids for parcels of land for development
for particular purposes and make awards to the highest bidder who makes proposas responsive to the
government's desires, somewhat like redevelopment agencies do in the United States with parcels for
redevelopment. In ether case, it will be necessary to consder dternaives which make available
relatively large parcels of land for development for multiple purposes or for potentia multiple ownership,
through subdivison and resde, particularly in the case of single family house development. Presumably,
this issue is being addressed to some degree in the Russan Federation based on this author's
understanding that Ryland Homes is attempting to do single family development there. Perhaps
something can be discovered from that experience of relevance to Kazakhstan.
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D. Completion of Housing Privatization and Completion of Private Rental Market

Numerous persons mentioned the fact that there was no substantial incentive for existing
tenants of government-owned housing to privatize. Thiswould also appear to be the case from asmple
reading of the applicable laws. Moreover, recently unveiled proposas by the City of Alma Atato charge
for services and management of housing do not indicate that the charges would be any less for those
who own the housing than for those who continue to rent. Until a substantia difference starts to
develop, it can be anticipated that residents would choose not to privatize until they have some reason to
do so. On the other hand, it is extremely desirable, both to generate the demand for private housing
services and to cregte a private rental market, for privatization to be accomplished in a reasonably short
time. Therefore, consideration needs to be given to means to accelerate and bring closure to the housing
privatization process.

As has been observed for other countries, one of the potentia problems with complete
privatization of the housing supply is the short-term absence of renta housing. It will obvioudy take
some time for individualy owned units, especidly in large gpartment buildings, to be exchanged s0 asto
create a managed rental housing supply. In fact, that Stuation may not occur for decades if housing
privatization continues in the current manner. Therefore, consideration needs to be given to the means
of bringing closure to the housing privatization process, either by completing privatization to existing
occupants or by providing a means whereby housing may be privatized as an investment with subsequent
rental to occupants. One dternative would be to set a deadline for privatization by existing occupants,
alowing purchase of exigting units from the state by others for purposes of subsequent rentd, if the
existing occupants do not choose to privatize their units. Another alternative would be to allow existing
occupants to sl or transfer their right of privatization to another party so that someone else may choose
to privatize the unit and take whatever risks are associated with subsequent cost increases. Similarly,
congderation should be given to converting state housing to fixed term renewable rentals after some
established deadline for privatization so that occupants can conscioudy decided whether they wish to
continue to rent or to own. Not al occupants may choose to own. In the end, it would probably be
preferable to have buildings be entirdly owner occupied or rentd units, with minor exceptions. 1t will be
very difficult to manage rental housing as an investment, where it conssts only of homes or of isolated
units within gpartment buildings. On the other hand, it is desirable to establish a private rental market.

E. Subdivison and Condominium Regulations
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Although some of the existing laws clearly recognize the right of owners of individua
apartments and joint owners of other property to manage their property as they choose, there are some
gaps in legidation or condominium methods of ownership of multi-family housing and a complete
absence of legidation regarding the subdivision, development and sde of lots. In the case of both
condominium ownership and single family home subdivisions where utilities and streets may be in private
ownership, the needs are roughly the same: a reasonable framework to permit joint management,
financia responghility and dispute resolution, along with clear individua responghbility for individud
property. The laws need not be especially complex, but need to elaborate somewhat on the bare bones
provisions currently existing regarding joint ownership. In addition, there need to be clear means by
which condominium associations may enforce requirements for contribution to and reimbursement of
expenses, probably through liens of the same nature that need to be established for purposes of
supporting secured transactions.

With respect to the subdivision of land for development (or, more appropriately put, the
subdivison of land leaseholds or other forms of semi-permanent tenure for development), legidation
needs to be enacted to regularize respongbility for infrastructure, permissibility for subdivison and
infrastructure development by developers for purposes of sde of unbuilt lots to others, and adequate
consumer protection related to the foregoing, including adequate assurance of completion of
infrastructure

F. Privatization of Non-Resdential Red Estate

Under current law there does not appear to be a procedure or the legd foundation for
the privatization of non-residentia real estate separate from the privatization of enterprises which occupy
thered estate. The genera presumption has been that either there was no market for non-resdentia red
estate in the absence of the occupying entities or that it would be impossible to privatize the enterprises
without assurance of the premises which they occupy. It is not clear that ether of these two
presuppositions is accurate. 1n any event, afuture response to potential demand for non-residentia red
edtate is required. The demand may be to accommodate new enterprises or to accommodate existing
enterprises which have new needs and desires.

Efforts should be consdered to separate the privatization of non-residentia red estate
from the privatization of enterprises. Different skills, investment objective and sources of funding are
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likely to be involved. An issue that needs to be addressed as soon as possible is the form of tenure to be
granted in the privatization of enterprises which occupy non-resdential red estate. If security of tenure
IS necessary to privatize the enterprises, it would be desrable to establish such tenure based on
leaseholds of a given term so that they may be evauated economically, both in terms of those acquiring
the enterprise and in terms of those potentidly acquiring the red edate if red edate is to be
disaggregated as a separate commodity for auction or transfer.

Over time it is not unreasonable to expect changes to occur in the utilization of
non-residentia real estate, especidly commercid red edtate in the larger cities. Thereisthe possbility of
substantia pent up demand for expansion, more efficient reconfiguration or changes in location for
consumer-responsive enterprises, especidly in retall trade and consumer services area. [n addition, there
may be a growth in demand for office space. Although increases in demand may smply substitute for
government occupancies in the short run, either subgtitution or demand for new space offers the
opportunity for privatization of and investment in commercid red esate. Obvioudy security of
long-term land tenure will be critica for purposes of inducing investment in red estate. Commercia red
estate does, however, offer potential new sources of tax revenue and lease rental revenue for the
government.

G. Unification of Title Records.

If, as appears to be the case, ownership records are maintained separately for land and
improvements, it would be extremely desirable to move toward unification of title records. In addition, it
IS necessary to provide for recordation of |easeholds.

If the foundations of secured financing are provided, it will be essential to provide a
mechanism whereby financia encumbrances can be recorded as a part of the title system in order to
provide adequate notice to potentia purchasers and in order to secure the liens of lenders. Similarly, it
will be necessary to provide in the title registry system for a mechanism for recording contracts,
covenants or other aspects of common ownership developments, including condominiums and
subdivisons. Over time, it is presumed that other features of real property interests, such as easements,
covenants and licenses may need to be accommodated.

H. Landlord-Tenant Law.
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Since the author was unable to obtain existing laws agpplicable to landlord-tenant
relations other than recent enactments, little is known about legd presumptions, protections or
provisions for landlord-tenant relations with respect to housing or non-residentid red estate. Apparently
there is some applicable law but its scope is uncertain.  Clarification of the rights and respongbilities of
landlords and tenants is critical to smoothly functioning rental markets and the avoidance of what could
be politically dangerous predatory practices by landlords after privatization. On the other hand, given
the lack of familiarity with the business of being a landlord, it is important to provide guidance through
legidation regarding suitable landlord-tenant relations.

Recently enacted laws suggest, but do not make clear, rights of landlords with respect to
rent expectations, eviction for nonpayment or damage to property and smilar critica issues. On the
other hand, lega guidance will be required with respect to expectations regarding unit habitability,
landlord provison of services for units and smilar issues of concern to tenants. Apparently the generd
legal presumption under gpplicable existing law is that the landlord is responsible for al servicesin the
absence of an agreement to the contrary. On the other hand, governmenta policy for state housing as
gated in the Housing Code rentd agreements in use in the few transactions which appear to occur
(primarily with foreigners as renters) dictate exclusve tenant responsbility with respect to al unit
sarvices, costs and repairs. Theseissues need to be clarified.

Red Egate Transactions

In order to provide for smoothly functioning red estate markets, there must be agreed
rules or presumptions, in the absence of contractual coverage, with respect to red estate transactions of
an ordinary nature. For instance, it is important to define when title passesin the event of an instalment
payment arrangement. Apparently in some cases under existing law title does not pass until payment is
completed. This has substantid disadvantages for potentid owners and lenders. No information has
been obtained on issues such as who bears the risks of loss during the contract period. In fact it is not
clear that there is such thing as an enforcegble contract. Generdly in the draft Law on Individua
Housing Congtruction, the suggestion is made that rights to use of the land are not perfected until
congtruction is completed. This could be problematic, as previoudy dated, for potentid lenders. In
order to determine what is redly required, a more thorough investigation of existing applicable law is
required.
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J. Land Use Regulations

At the present time land use regulation may be said to be absolute. In theory the
government, both through ownership and through planning regulation, controls al land use. Movement
toward private red estate implies a sgnificant loosening of government controls over land use. This
would appear to be mogt effectively accomplished through a generdization of existing plans. Such plans
could become a form of binding regulation governing private and public decisons. To this observer,
there seems little reason to aim at the establishment of a two-tier planning/zoning scheme such as that
common in the United States. Given the detailed form of planning that has gone on in the pagt, it would
seem more practicable to utilize the planning system as the basis for aland use regulatory system in the
future. However, new laws will be required to provide the precise procedures for application and
goproval of entitlements to development and use. Since such changes can have no meaning until
decisons are made regarding the method of alocation and distribution of land for use and development,
thistask isgiven alower priority.
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AnnexA

List of Persons with Whom Meetings Were Held By John M. Sanger During His Visit to Alma Ata

Ambassador William Courtney, Ambassador from the United States to the Republic
of Kazakhstan (phone number 632426, home 619493).

Craig Karp, Economic Officer, U.S. Embassy, Alma Ata, phone nber 632942.

Saadat Dzhekisbaeva, Staff to Mr. Karp, tel. 631593 (lawyer with personal
experience regarding apartment purchase in Alma Ata).

Larisa Golubeva, Staff to Mr. Karp, tel. 633534 (extremely good contacts in
government of Republic of Kazakhstan).

Craig Buck, Chief of Mission, U.S.A.1.D., Alma Ata, Kazakhstan (fax number
696490).

Paula Feeney, General Development Officer, U.S.A.I.D. (Regional Mission for
Central Asia), Alma Ata, Kazakhstan (responsible for oversight of housing programs) (phone
number 639167, home number 619493, fax number 696490).

Zamira Kanapianova, Assistant to Ms. Feeney (telephone number 635466).

Gallena Kanapova, Secretary to Feeney and Kanapianova, telephone number

635466, home number 433150 (excellent typist available for night work).
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Grigori Marchenko, Advisor (foreign economic relations) to the Vice President of
the Republic, telephone number 621066, fax 623103, House of Government (Dom Parlamenta)
48091 Alma Ata (fluent English speaker, very highly placed in the office of the Vice President, very
familiar with privatization and fully committed, interested in the development of housing and real
estate finance legislation, pressing for independent commission to be established for law reform).

Cyrik Ahkmenbetov, Chair, State Committee on Land Relations and Land Tenure
(telephone number 5393-25, address 32,Chapaev Street) (very straightforward; running
committee that isin charge of complete reregistration and confirmation of land tenure held
throughout the country; very knowledgeable regarding land situation; very interested in the U.S.
experience).

Petr Svoyak, telephone 627705, located in House of Government, Chair,
Parliamentary Committee on AntMonopoly, Member of the Cabinet of Ministers, Deputy of the
Supreme Soviet from Uraz, and apparently Chair, State Committee on Asitust (Anti-Monopoly),
telephone 627705 (economist, apparently very knowledgeable on the economic direction of the
country and in favor of economic reform; emphasis on macro economic change; influential and
politically realistic; said to be an English speaker but did not evidence it in my presence; friend of

Saadat Dzhekisbaeva).
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Bair M. Dosmagambetov, Vice Chair, State Committee on Architecture and
Construction, telephone number 601-01, address Ablaihan 93/95, 480091 (Dom Ministers).

Arik 1. Ozaling, Vice Chair, State Committee on Architecture and Construction,
telephone number 6290-79, address Ablaihan 93/95.

Mr. Bekmohambetov, Housing Specialist, Committee on Architecture and
Construction.

Mr. Ahmanbayev, Economic Relations Specialist, State Committee on Architecture
and Construction.

July H. Abaissov, Architect, State Committee on Architecture and Construction,
telephone number 6296-17.

Alexey Abilov, Professor of Architecture, Kazakh State Academy of Architecture
and Construction, 28 Obruchev St., 480123, telephone 201518, home 201741 (representative of
architects' union).

Cyrik Sultangalief, Chief, Department of Housing Distribution, City of Alma Ata,
telephone 473792 (apparently in charge of all specific issues having to do with housing distribution

and allocation; very populist in opinions on land and housing privatization; works for Jasinbayev.
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Erkesh K. Nurpeisov, Director, Institute of State and Law, 429215, 425395,

429025 (director of kind of research institute of law, specialist in law of governmental structure)
very interested in being involved in new legislation and having relationship with Americans; one of
founders of private law firm to serve foreigners called Zanger Law Institute; protege of Maidan K.
Suleimenov.

Maidan K. Suleimenov, Chief Scientific Secretary, Academy of Sciences, 626617,
home number 616204 (very involved in development of legal practice for foreign governments and
in advising on civil legislation; specialist in civil code and civil law; recognized and-vegidrded
expert).

Y urlan Zhuputov, Director, Zanger Legal Center, at Institute on State and Law,
associate of Drs. Nurpeisov and Suleimenov (responsible for development of private law practice).

Michael 1. Timkin, Vice Chair, State Committee on Property (privatization),
telephone 620197 (alawyer and economist, aformer classmate of Nurpeisov, very much involved
in privatization, especially in the drafting of the original legislation when in the High Economic
Council and now its implementation, very committed, very knowledgeable; explored potential as

client, but seems reluctant to invade someone else's territory).
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Nurlan Dzhanibelov, head of the Azian Juris Collegia, apparendyorm of law firm
or union or law collective equivalent to being in private practice but also part of the Ministry of
Justice (apparently knowledgeable regarding practical aspects of law practice and laws that exist
regarding real property; assisted in collection of transactional laws), &2-27, fax 6259-54,
29-92-73, 67, Aitekeli, Alma Ata

Mr. Baijonov, Head, City Justice Department (appears to be interested in making his
office a private law firm to earn revenues for his law department).

A. Sasarvayev, Deputy Head of City Justice Department, Alma Ata (apparently in
charge of legal services for the City itself and for citizens needing legal services from the City,
under Baijonov).

Karen Widess, ABA CEELI Project, tel. 622757, representing the ABA at Alma
Ata; familiar with many people involved in legal reforms; introduced me to Nurpeisov and
Dzhanibelov).

Erik Rudenshiold, representative, International Republican Institute, 506233
(involved in helping political parties to develop their constituencies in Kazakhstan and to develop

grass roots democracy).
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Susan Johnson, International Executive Service Corporation, Alma Ata, 506246,
601377, 601181, office in Academy of Sciences (involved in bringing retired businessmen to assist
in Kazakhstan; married to Pakistani Ambassador to Kazakhstan).

Lowell Ewert, Mercy Corporation International, 647736 (providing volunteer
services).

Erlik Aliev, International Banking Specialist, Komarzkabank, 541242, 614067,
618495 (young economist in new job, formerly with Institute of Economics, has many contacts,
friend of Bayzakov, assistant to the Speaker of the Supreme Soviet and Zimanov, apparently an

important member of the Supreme Soviet; offered introductions but too late to take).
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People who assisted or with whom contact was made

Natasha Ivanova, 601726 (husband Anton, son Dimitri, known as Dima, friend,
assistant to Joe Grassi, served as my assistant, very helpful, very nice, knows alot of people).

Aset Shyngysov, 293708, 335373 (excellent interpreterygbably will be working
with U.S. Embassy).

Sayida Kerieeva, Statistica Representative, 635509 (home 445702).

Nicholas Guryev, owner of Quest, translator, 336036, fax 336024, home 485848,
address 91 Golgo Street, Entrance 1 (translations).

Slava, driver, office 637879; home 246620 (very nice and reliable, hired with car
through Statistica, agency charges $18,000 per day).

Nicola Mekhedko, office 635214, home 328181 (works for Embassy; just bought
his apartment; can provide information regarding privatization process but did not have chance to
speak to him).

Talapker T. Imanbayev, Deputy Chief, State Committee on Communication
(external ties department) telephone 620678, fax 637210, 134 Bogenbai Batyr Street, 480091 Alma

Ata (introduced briefly by Marchenko).
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AnnexB

List of Laws and Related Documents of the Republic of Kazakhstan Identified and Collected by

John M. Sanger

1. Land Code, November 16, 1990

2. Law on Property (Ownership), December 15, 1990

3. Law on Denationalization and Privatiation, June 22, 1991

4. Presidential Decree Concerning the First Stage Program for Denationalization and
Privatization of State Property and Regulations Concerning Coupons for Privatization,
September 13, 1991

5. Supplement No. 3, Regulations Concerning Valuation and Costs of Property of
State Enterprises Subject to Privatization, June 25, 1992 approval by State Property Committee;
approved by Ministry of Finance not indicated)

6. Draft law on Individual House Building, 1992, prepared in accordance Wi¥ice
Prime Minister's Decree dated April 13, 1992, No.-4P

7. Land Reform Code, June 28, 1991 (translated by Quest)

8. Housing Code, July 1, 1992 (translated by Quest)
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9. Resolution of Cabinet of Ministers on Regulations Concerning Privatization of State
Housing Stock, July 20, 1992, No. 610

10. Resolution by Cabinet of Ministers Concerning Additional Privilegesto Certain
Categories of citizensin Housing Privatization, April 23, 1992, No. 374

11.  TheLaw on Education (excerpt) January 18, 19920n rights of pedagogic workers
to privileges in housing)

12. Law Concerning Health Protection, January 10, 1992 (excerpt), privileges granted
to workers in healthcare for housing

13. Presidential Decree concerning additional privileges to the disabled war veterans,
international servicemen and families of dead servicemen, undated excerpt regarding special
privileges in housing (translated by Quest)

14. Law Concerning Social Protection of the Disabled, Jurigl, 1991 (excerpt) granting
privileges to the disabled and matters related to housing

15. Mayoral Decree in Alma Ata concerning measures for acceleration of housing
privatization, September 15, 1992

16.  Standard Agreement for Privatization of a Dwelling
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17. Land Tax Law, December 17, 1991

18.  Amendment to Land Tax and Road Fund Law, June 30, 1992

19. Mayora Decree, Alma Ata, November 18, 1992, on establishment of sélhanced
entity for legal services"AlmatZam"

20. Law on Local SelfGovernment, (under translation by Quest)

21.  Civil Codeexcerpts regarding property, pledges, transactionsin real property and
similar matters (under translation by Quest)

22. Cabinet of Ministers resolution adopting regulations regarding organization of
auctions for state property, (under translation by Quest)

23. Cabinet of Ministers regulations regarding formation of property of the Republican
Communal Property, (under translation by Quest)

24.  Cabinet of Ministers regulations concerning registration of ownership and housing
sought to be privatized, (under translation by Quest)

25. Excerpts from November 1992 draft Constitution (under translation by Quest)

26. June 1992 Draft Constitution
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Annex C SUMMARY OF LAWS COLLECTED AND TRANSLATED RELATED TO

PRIVATIZATION OF REAL PROPERTY

Draft Constitution

Although the Republic has not yet adopted a new constitution, it is expected to do
so before the conclusion of the recently commenced session of the parliament sometime in spring of
1993. The draft Constitution of June, 1992, has been revised and a new draft was published in
November, 1992, and is now the subject of consideration and debate. Although changes have been
made from the June Constitution to the November Constitution, provisions having to do with
property rights have remained stable. They are apparently expected to continue to remain the
same. If changes are made of any significance, this report will have to be revised. Only the June

version has been translated and that is the basis of this discussion.

The draft Constitution has a nmber of sections, chapters within sections and

articles within chapters. Section 1 regards "the citizen, his rights, freedoms and responsibilities"
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and Chapter 5 within that section treats "economic and social rights." Within that chapter, Article
19 provides that every citizen of the Republic has the right to be an owner (i.e., to own property).
Further provision is made that no one has the right to deprive or restrict the rights of ownership
other than in accordance with the constitution and laws of the Republic. This latter phrase is used
frequently throughout the Constitution and, as noted by the ABA CEELI project, tends to water
down the impact of constitutional provisions. Article 23 provides that every citizen of the Republic
has the "right to housing.” The next sentence states: "The state assists in exercising the right to
housing by granting for use and sale dwellings from the state housing body and by encouraging
housing construction." It would appear, therefore, that the state's obligation to provide housing
involves only a oneiime transfer of available dwelling units and that it will encourage housing
construction in the future, rather than guarantee shelter to every citizen. However, thisremains
unclear. The reader will note that these articles only refer to the rights of citizens and not to
persons generally. Article 6 does provide that foreigners will enjoy all rights and freedoms and bear
all responsibilities established by the constitution, laws and international agreements; again
however, subject to the exception where otherwise stipulated by law. It would therefore appear
that foreign citizens may not have rights equal to those of citizens of the Republic and that legal
entities may not have rights equal to those of natural persons.
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Chapter 8 provides for "Bases of the Economy." Articl4b within this chapter
provides that the economy shall include diversified forms of property, that the state will regulate
economic relations and guarantee equality under the law for all forms and "subjects" (uses?) of
property. Article 46 sets forth three forms of property: private, collective and state. It then defers
to legislation the potential forms of ownership and uses of property, limits on ownership and
guarantees of protection. However, Article 49 does provide that property is"inviolable" and that
no one can be deprived of property except by court decision. That article further states that
confiscation "in the public's interest” is to include appropriate compensation and reimbursement of

| osses.

Article 47 states that "the land, its depths, waters, vegetable and animal worlds, and
other natural resources are within the exclusive ownership of the Republic of Kazakhstan." This
article states the fundamental principle, probably not to be varied for many years, that the state will
continue to be the ultimate owner of all land and all natural resources. However, the next sentence

impliedly provides for the exercise on behalf of the Republic of rights of ownerships for certain
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purposes and uses in accordance with further legislation. This approach is consistent with prior and

future plans for uses of land.

Article48 provides that an owner may possess, use and transfer property belonging
to him at his own discretion with alimitation that the use of property must not harm the
environment or violate the rights and interests protected by law of citizens, juridical persons and the
state. Other articlesinclude Article 50 which provides for freedom of entrepreneurial activity and

prohibits monopolies.

Chapter 16 of the Constitution addresses the Republic's territorial organization,
including local seHgovernment. Article 99 divides the country into regions (oblasts), districts
(raions), cities and other units (e.g., town, village and) to be established by law. AlmaAtais given
special status as the capital city. Article 100 states that each unit of government is independent and
its administration subject to the laws of the Republic and Articl®1 provides that local
governments have independence in establishing their own local structures and shall have the
authority to enact laws binding within their territories provided that the laws are within their
jurisdiction. Articlel02 addresses the powers of local Soviets.
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. Key Laws

A. Laws on Property Generally

1. Land Code

This law became effective on January 1, 1991 (adopted November 16, 1990) with
the exception of Articles 36 and 38 establishing authority to obtain land taxes and lease payments
for land use and providing for exemptions from the same. The latter became effective on January 1,
1992. Thelaw is prospective and reservesto citizens and legal entities who have land parcels
previously granted for temporary use all of their rights until they have reregistered their rights to
"own" or use land. The adopting resolution instructs the Cabinet of Ministersto bring back a
number of further proposals for legislative action as well as to carry out the Land Code itself. One
instruction is to bring back proposals and legislative acts to provide for the right to "own" land as
well as for granting land for temporary use under lease, for protection of environmentally sensitive

lands, for establishment of national parks and to provide for the definition of parcel boundaries
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(cadastral survey). Article 2 establishes all of the fundamental principles regarding land ownership
and use. Land isto be exclusive property of the Republic. Its purchase and sale, free transfer, and
use as security are prohibited. On the other hand, each citizen shall have the right to a plot of land

and nobody shall be deprived of the right to aland plot otherwise than in accordance with the law.

Article 4 provides for the division of lands within the Republic into a number of
categories according to their purpose. There are seven categories and urban land uses all appear to
be within one category. Article 5 provides for the transfer of lands among categories in accordance
with their proposed use. Only the governmental body which makes the decision concerning the
assignment of lands for use may transfer them from one category to another. if land has been
granted to an enterprise by a particular local Soviet for a particular purpose, apparently the same
Soviet must make the decision regarding its conversion to a new purpose. The power to grant
lands for use, at least to individuals, collective farms, communal farms and nonforeign enterprises
and organizations, is granted to the local Soviet of deputiesin each jurisdiction. Article 7 makes

explicit provision for public participation in all decisions regarding land grants.
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Article 8 addresses "land ownership." Land for "life inheritable tenure,” the most
permanent tenure held by individuals, may be granted to citizens for specific purposes. Article 48
lists the purposes to include afarm, apersonal auxiliary farm, for gardening and livestock grazing,
for construction and maintenance of aresidential house, for a dacha, for inheritance or acquisition
of aresidential house and for traditional crafts and trades. It also states that legislation may provide
for granting of land plots and "ownership" for other purposes. Article 48 also provides that except
for farms, plots granted pursuant to this provision shall be registered in the name of families. A
citizen must have lived in the Republic for at least five years to be eligible for this form of

ownership. Provisions regarding inheritance are governed by the Civil Code.

Provision is also made for granting land for permanent "ownerglh to collective
farms, stateowned and locally owned farms, cooperatives, public enterprises, institutions and
organizations and religious associations for agriculture and forestry. The size of land plots to be

granted is determined by local Soviets for the property within their jurisdiction.

Article 9 provides for the granting of land for permanent or temporary uses. This
may be to citizens, various legal entities, and joint ventures, foreign entities and foreign citizens and
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in any other case asis established by law. Citizens may receive land for permanent or temporary

use for specific purposes. These include vegetable gardens and pasturing cattle.

Article 10 establishes different lengths of tenure: (Permanent use, (2)temporary
use, short-term, equal to three years, (3)temporary use, longterm, equal to ten years,
(4) agricultural/livestock longterm use, equal to twentyfive years. In addition, any granting body
is alowed to extend the term of temporary use for any period according to a determination of
necessity. This article also grandfathers previous use with no established term and recognizes it as

permanent.

Article 11 addresses the leasing of land by local Soviets to others. Anyone can
apparently be alessee, including foreign citizens and legal entities. The lease term is negotiable and
is by agreement. Upon expiration the lessee has a priority right to resume the agreement (to renew
the lease). Further provisions on leasing are contained in the Law on Leasing. Articles1&
establish the authority of each level of government to regulate and grant land rights. Broad
authority is granted to the aul and village, town, district (raion) and oblast. The national
government reserves the right to make decisions on the procedures for leasing to joint ventures and
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foreign entities and citizens, on ownership of especially valuable lands, and on regulating land

relations among the oblasts.

Apparently land can only be taken away from one landowner or user and granted to
another after a process referred to as "exemption" (withdrawal or taking?) (Article 17). Since each
resolution granting land plots for use or ownership must state the purpose for which they are
allotted, the implication is that land is only granted for a purpose. Changes in use therefore may
require further procedures and approvals. Provision is also made for preservation of historical and
cultural monuments. Article 18 establishes a priority for the granting of agricultural lands for
agricultural use based on a determination of suitability; the direction appears to be mandatory and
without exception. Article 20 appears to contemplate a procedure for granting lands for
non-agricultural purposes that involves approval of a specific plan of construction, its acceptance,
itsinclusion with other plan for the area and then permission to proceed. Therefore ownership and
right of use for a purpose appear to be granted simultaneously. In cases where ownership is
already held, this appears to require areapproval for adifferent use. Article 22 makes provision for

acertificate of title which is evidence of ownership. An agreement is evidence of the right of
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temporary use or lease. Provision isonly made for registration of certificates of title; it is not clear

how leases or agreements for temporary use are to be recorded.

Right to land can be lost for avariety of reasons including failure to pay the land
payment or land tax for three months after the deadline for payment, serious deterioration of the
land by reason of harmful activities and violation of the terms of use. In order for the right to be

lost there must be action by the local Soviet and then a court decision.

Article 27 establishes the very important point that transfer of ownership over
structures and constructions on land carries with it the same rights of ownership or use held by the

prior owner of the structures.

Chapter 5 addresses the "exemption of land" for public needs. | take it that this

involves reservation, withdrawal or confiscation of land from private use.
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As previously mentioned, Articles 36 and 38 and Chapter 7 establish the authority
for land taxes and lease payments for land. Thereis also a broad grant of authority for full or

partial exemption from land payments by the local Soviet (Article 38).

Provision is made for granting land to citizens for construction of residential single
family houses (Article 56), gardening on plots of generally not less than 1/10th of a hectare with a
garden cottage (Articles 58 and 61) and for construction of dacha (vacation houses) generally with
lots of 1/10th of a hectare (Article 60). In each case inheritance of the structure provides with it
inheritance of the right of ownership (hereditary life tenure) of the lot (Article 61). In each case of
agrant it isthe lowest level of government which can provide land for singbenily house
construction and the district or raion which can allocate land for adacha. A form of tenancy in

common or joint tenancy appears to be implied where the land plot cannot be divided (Article 61).

The Land Code contains numerous provisions specifying the purposes for which
land may be allotted and where such land is to come from (in terms of reserve lands, lands formerly
in agricultural use and so forth). The number and elaborateness of these provisions simply

reinforce the notion that land is generally allotted for a specific use and that authority must be
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granted to allot it for another use. For instance, in Articl& specific permission is given fahe
body which granted aland plot for vegetable gardens to permit construction of residences or other
structures on the land. The provisions particularly address the allotment for purposes of livestock

and agriculture.

The background of the land allotment scheme also is an overall national and regional
land use scheme. Generally land is assumed to be allocated into several broad categories, such as
land for populated areas, forestry resources, reserve lands, agricultural lands. This approach is
somewhat similar to the categories of lands owned by the Federal Government in the United States
and their allocation for grazing, forestry, mineral extraction or other purposes. Thus, within this
context, provision is made for how land may be granted for individual use or for enterprises.
Article 72 permits land for housing and dacha construction to be granted from land allocated for
populated areas, land in forests and land in reserves. Local government has complete discretion

over the size of land plots to be made available for housing construction and dacha construction.

Section 5 of the code deals with lands of populated areas, comprising basic

provisions about the intended use of land within settled areas and the boundaries of those areas. It
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also contains the grant of authority over lands within the boundaries of settled areas to the local
government. The lands inside towns are to be used in accordance with the town's plans for
development. General plans are required to determine the main directions of use, organization of
public services, places for recreation and similar uses (Artidd&). Permission isrequired before

any building may occur. For certain towns, apparently general plans require approval by the
Cabinet of Ministers and they also must approve changes in boundaries for other towns. The
oblasts determine the limits. The rights of use are declared not to change solely because boundaries
change. Plans of land allocation and granting of land for use are required to be consistent with the

town plan.

Joint ownership or rights to land arise automatically where there are multiple
structures that belong to different owners. However, no provision is made with respect to pro rata
ownership or financial responsibility. ArticB9 establishes the right of continued use/ownership
where a structure is demolished provided that the owner commences new construction within two
years and provided that the town plan does not contemplate a different use. Theimplied use in the
first caseisresidential. Where there is displacement, generally the owner is entitled to another land

plot or another residence. Landsin common use and therefore owned by the community are
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defined and include those that one would expect, along with parking lots and garages. Explicit
authority is granted for the use of common areas for such things as retail kiosks and advertising

structures, so long as they are consistent with the primary use.

Article 108 establishes the principle of having green belts or " suburbareen
zones'. Although certain inconsistent structures may not occur in such zones, other rights already
granted to "owners" are protected. Presumably this means that gardens may continue. Whether or
not dachas are allowed within green zones is not clear. Special zones are to be designated where
land or specia conditions needs protection such as landslide areas and forest zones. The private
use and ownership apparently is still permitted. Specific provisions for the grant of land for
numerous purposes including transport, industry, mineral extraction, pipelines, defense,
communications and transmission, environmental protections, sanitation and so forth. Eachisto be
used in accordance with its primary purpose. The existence of aland cadastre is established by
Article 180, et seq. The land cadastre is to include information both on who has the right of use
and quantity as well as on land quality and economic value. Reference is made to a"land tenure

service", apparently abody of officials charged with the undertaking of maintenance of a cadastre.
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The code addresses the resolution of land disputes and states that they are to be
dealt with by the courts, apparently with disputes between authorities who grant land and those
who have grants or wish grants being treated in the nature of government contract claims.
Proprietary disputes are dealt with by the commercial (arbitration) courts. Violation of the Land
Law is made a potential civil, administrative or criminal defense in accordance with other

legislation. Illegal squatting isillegal.

2. The Law of Property (Ownership)

Thislaw was apparently passed and became effective on December 15, 1990. Its
intent appears to be to reverse years of denial of the right of private property and to establish the

right of property.

The law defines property as the right of an individual to own, use or dispose of
things that belong to him as he chooses. Ownership is defined as the right of possession, use,

extraction of income and other benefits, and disposal. (Articl®. Rights of transferability are
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established. (Article?). Rights of ownership are stated to require exercise in amanner so as not to
be detrimental to the environment or to the rights and interests of others or of the state. Itis
declared that citizens, foreign citizens, legal entities of the Republic and the Republic shall have
rights of ownership. Local governments exercise rights of use of state property in the name of the

Republic. Legislation isto define the rights of ownership of foreign citizens and entities.

Theright is also established for transfer of property by an individual to alegal entity
which he controls in order to engage in an enterprise. (Article 4). Thislaw also establishes a

principle of limited liability for legal entities holding property (Article 5).

Three forms of ownership are defined: citizens ownership, collective ownership and
state ownership (Articleb). It is possible to transform one form of ownership into another and to
have mixed forms. It isalso possible to have joint ownership, including what we would call
property held in partnership (joint property ) and to have jointly owned property without a
definition of shares asin atenancy in common (shared property). With respect to housing,
provision is made that a person who is in a housing cooperative or engaged in housing or dacha

construction obtains ownership as of the moment of total payment for the property, i.e., completion

17455
-16-

16



of installment judgments. The law also describes collective property, including property of
partnerships and business companies and joint stock companies or associations and state property,

including communal property.

All land, its mineral resources, water, air space, vegetable and animal kingdoms,
natural resources, historical and cultural monuments are all declared to be the exclusive property of
the Republic (Article 19). Property held and administered by local governments for various
purposes, including housing, is defined as communal property (Arti@@. Thus, amost all

buildings maintained for public purposes appear to be communal property.

Stability of proprietary relations and guarantee of equality and equal protection of
property rights, whatever their form, is stipulated (Article 23). Compensation isto be provided in
full for any governmental decision to discontinue ownership. Expropriation isonly permitted in
order to impose a criminal penalty provided by law or in accordance with the procedures for

confiscation or requisition established by law.
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Land may not be the property of individuals, collectives or local governments.
Interference by legislative act or decree of any state or local body may be rectified by a court

procedure and any losses incurred are to be compensated in full.

3. Land Reform Law

This law was adopted on June 28, 1991; most of it became effective on August 1,
1991. The primary purposes of thislaw are twofold: to provide for the allocation of lands that are
not yet in any particular use for purposes of encouraging additional small scale agricultural
production and livestock grazing; and to clarify, establish and stabilize existing titles to use of land

based on past and current use.

The statement is made that every citizen and collective shall have a choice asto the
form of land ownership and business activity desired in the carrying out of the land reform but it is
not clear what this means (Article 2). The main directions are declared to be the creation of special
land stocks for redistribution for more effective use, granting land for life inheritable tenure for the

permitted purposes, redistribution of land in accordance with transformation and privatization of
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enterprises, establishment and definition of borders between rural populated areas and their
surroundings and reregistration of documents giving titleto land. (Article 4). A new state

Committee for Land Relations and Land Tenure is created to oversee land reform.

While the primary focus of the law is on stabilization of parcel bbwlaries and
distribution of land for agricultural purposes, the land reform processis also to establish broad
areas of use particularly in rural populated areas and their surroundings, apparently in order to
establish stable boundaries for the purposes of housing and accommaodating the semnban needs of

rural populations while protecting agricultural use.

A process of registration and reregistration of documents to clarify titlesis provided
for (Article 1821). Until reregistration has occurred exiteng use is preserved. Existing forms of
tenure are to be preserved; grantees will receive certificates of title for life inheritable tenure.

Boards of cooperatives or partnerships may also receive life inheritable tenure for certain purposes.

B. Laws Generally on Privatization
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1. Law Concerning Denationalization and Privatization

Thislaw was enacted on June 22, 1991. It isthe primary law initiating the process
of denationalization and privatization, including enterprises and housing. The Committee for State
Property is given responsibility for implementing the law under the direction of the Cabinet of

Ministers.

The law defines denationalization as the transformation of state enterprises into
independent business entities and privatization as the acquisition by citizens and legal entities of
pieces of state property or shares of state joint stock companies (Article 1). The law isviewed as
regulating changes which arise in the process of denationalization and privatization while other laws
are to control legal relations resulting therefrom, such as the law on Property and the Law on Local
Self Government. The Committee on State Property is given responsibility for the privatization of

state property while local governments are given responsibility for privatization of communal

property.
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Everyoneis declared to be eligible to be a buyer of state property being privatized
(Article 10) except state agencies to whom the property belongs. However certain items are
subject to a qualification of not less than five years of residence. Thisis stated for the purpose of

granting citizens a preemptive right (Article 10).

Denationalization and privatization are to occur in part based on applications
(Article 12) although a program is to be developed and privatization is to be carried out

irrespective of applications.

Denationalization and privatization may take the form of leasing, lease plus buyout,
transfer under a concession, transformation under ajoint stock company, buyout by work collective
or sale through a comparative bid or auction (Article 14). In the main, privatization and
denationalization are supposed to be commercial based on payment through privatization coupons
and money. The coupon method is adopted for purposes of providing an equal opportunity for all

citizens to participate (Article 16).
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In the case of privatization of state agricultural enterprise property, the buyer of the
enterprise property acquires simultaneously an inheritable life tenure on the plot of land necessary
for use of the property acquired. Local Soviets determine the appropriate allotment (Article 21).
Specific provision is made for privatizing the state housing stock (Article 22). Citizens are
permitted to buy a state or departmental apartment or residential house leased to them under alease

or any tenant agreement using privatization coupons and other means of payment.

Once residents have acquired more than half of the apartments in a state owned
residential building they may for a cooperative or a partnership for purposes of maintaining and
managing the building. Common services must be made available on a uniform basis within alocal

government's territory.

No specific provision is made for the privatization of namesidential property,
except insofar asit is viewed as property of an enterprise or company subject to sale by competitive
bid or auction or transformation to a joint stock company. Generally work collectives are given a

priority and reduced cost for purchasing.
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2. Presidential decree of September 13, 1991 concerning a program for

denationalization and privatization in 1991992, first stage and regulations concerning the

two-pronged mechanism

This decree describes the use the coupon mechanism and provides a detailed

program for privatization and denationalization.

Coupons were introduced on the theory that it would provide everyone an
opportunity to participate. The coupons can be used only for the purpose of acquisition of state
property. They are only granted to citizens of the Republic who have a certain number of years of
employment. The 19911992 coupons were only allowed to be used for privatization of
agricultural property and other property to be privatized during that period. All members of a
family above age of consent can aggregate their coupons for use. Coupons may also be inherited.
Allocation of couponsis essentially based on years of employment in accordance with provisions
for pensions. Additional coupons are given accordi