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Commercial

Lawé&Institutional THE EGI11 COMMERCIAL LAW TEAM: International and Local
Reform Lawyers

THE EGII COMMERCIAL LAW TEAM:

INCOUNTRY EXPATRIATE COMMERCIAL LAWYERS

IRAQI LAWYERS

OFFSITE INTERNATIONAL ADVISORS

IRAQI ADVISORS

BE HEADQUARTERS PRACTICE GROUP
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Commercial

Law/Institutional KEY OBJECTIVE: A Transparent Commercial Legal Framework
Reform Based on the Rule of Law and Civil Society Participation

CLIR OBJECTIVES:

» Upgrade Iraq’s commercial law framework to help promote the Iraqgi people’s
socio-economic development and bring stability to Iraq through employment

» |nstitutional strengthening and capacity building of key commercial law
stakeholders —in both the public and private sectors

= Create efficient, reliable registry systems for property rights and companies

= Support a stronger civil society through a more vigorous NGO community,
with a meaningful input in the commercial law reform process

= Create efficient, transparent, impartial and predictable commercial dispute
resolution processes — formal and informal (alternative dispute resolution)

» Legal support for Irag’s integration into the world trading community through
WTO accession (jointly with USAID’s Private Sector Development Project)

Page 3



Commercial

Law&lInstitutional WHERE WE STARTED: EGI — Iraq Economic Recovery, Reform
Reform and Sustained Growth Project

WHERE WE STARTED: EG | (Iraq Economic Recovery, Reform and Sustained Growth Project)

» BE expatriate and local lawyers were integral working members of
CPA’s Office of the General Counsel (October 2003 - July 2004)

* The CPA promulgated 100 Orders (Laws) of which at least 32 are
commercial, economic and financial laws the BE legal team worked on
(e.g., Foreign Investment, Company, Bankruptcy, IPR, Procurement ...)

* Provided daily counsel on CPA Orders, Regulations and Memoranda

* Translated from English into Arabic almost all Orders, Regulations and
Memoranda promulgated by the CPA

= Key interlocutors between the Iraqi Governing Council and the CPA on
commercial law matters, and involved in drafting and translating the
Transitional Administrative Law  ragea



Commercial

Lawé&Institutional
Reform WHERE WE STARTED: Background — Ba’athist Iraq (Pre-March 2003)

= Prior to the Ba'athist ascendancy to power, Irag’s commercial laws,
based on Shari'a, Ottoman and British models, served as a relatively
solid foundation for commerce and economic growth

* The former (Ba’'athist) regime repealed, amended, preempted or
ignored many of these laws, often to discourage the accumulation of
wealth amongst those who might challenge the government, or to
favor regime members and supporters

* The legal regime was extremely rigid and regulation was burdensome
and provided for close state supervision of business and persons

* Foreign investment from outside the Arab world was highly restricted

= Numerous international agreements designed to facilitate international
commerce and trade were ignored

* |[raq was isolated from international commerce and international
commercial legal developments and thinking

» Judges, while independent in theory, were closely aligned with the
Ba'athist regime and subject to undue political influence
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Commercial

Law&lInstitutional
Reform WHERE WE STARTED: Current Problems

»Ba’athist state economic command-and-control provisions still
pervade Iragi commercial laws and regulations

»Qutdated Ba'athist commercial laws lack adequate replacement

*"l[raq has been isolated for 25+ years from many international
commercial conventions and dialogue on commercial legal thinking

*Many bureaucrats, judges and lawyers lack modern commercial law
gualifications and attitudes needed in a free market economy

"Antiquated court administration systems impede resolution of
commercial disputes and registration and licensing applications

»Bureaucratic resistance or reluctance to proper implementation of
CPA commercial and economic enactments (CPA Orders)

=Acute lack of resources and training to apply and enforce new
commercial laws Page 6



Commercial

Lawé&Institutional
Reform OUR CURRENT ACTIVITIES, ACHIEVEMENTS AND NEXT STEPS

Current Activities: Achievements to Date:
Leqgislative and Policy Reform Ministerial approval of CLIR support by Ministries of
Justice, Trade, and Transportation and appointment
Conducting a Commercial Law and Institutional of Director-General level Work Group Committees
Reform Diagnostic Assessment and Action Plan Prepared status matrix of current commercial law

regime and vetted it with official counterparts
Planning roll-out public consultation conference for Completed legal assessment of Commercial Code

the new Commercial Agency Law (the conference Completed draft of new Commercial Agency Law
has been approved by the Council of Ministers at and obtained Council of Ministers approval for
the request of the Ministry of Trade) public consultation conference to finalize it

Assembling Iraqgi experts in field of commercial
maritime law for consultation on developing new Next Steps:
laws and Iragi accession to treaties

Complete diagnostic assessment and implement
action plan to revise priority commercial laws
Hold public conference on new “Commercial
Identifying additional NGO/CSO partners in Agency Law” (in association with local NGO) and
commercial law reform submit it for official adoption

Develop new maritime laws

Conduct bankruptcy law study tour

Recruit commercial law subject matter experts
Conclude arrangements with NGO for conference
Conclude an 1QC with the Iragi-American Chamber
of Commerce and Industry for incountry support

Reviewing the bankruptcy law and preparing a
study tour and training program workshops

Counseling other EGII sectors, as well as other
agencies and projects, on Iragi law matters



Commercial

Law&lInstitutional
Reform

Current Activities:

Ministry of Justice Institutional Reform

Working with a Director-General level Work Group
Committee appointed by the Minister of Justice

Assessing the Ministry’s policy/functional,
organizational and human resource status

Assisting the Ministry’s Shura Council and Legal
Department on commercial law reform matters

Arranging training programs on specific legal
concepts and English language, as requested by the
Ministry

Assessing the organizational and operational status
of the Ministry’s Official Gazette and recommending
reforms, including Information Technology
upgrades

Developing a Website for the Ministry
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OUR CURRENT ACTIVITIES, ACHIEVEMENTS AND NEXT STEPS

Achievements to Date:

Official approval of CLIR support by the Minister of
Justice

Official appointment of a Director-General level
Work Group Committee

Information Technology assessments and plan for
the Ministry’s Official Gazette and Website

Next Steps:
Carry out planned training programs (including
local English language program)

Procure and install Information Technology
equipment for Ministry’s Official Gazette and
provide start-up training

Operationalize the Ministry’s new Website

Deploy already approved legal advisor to develop
Ministry’s first phase institutional reform action plan



Commercial

Lawé&Institutional
Reform OUR CURRENT ACTIVITIES, ACHIEVEMENTS AND NEXT STEPS

Current Activities: Achievements to Date:

Higher Juridical Council (“HJC") Institutional Strengthening

Analyzing current judicial rules, procedures and practices Official approval of CLIR support by the
for adjudicating commercial disputes and enforcing HJC’s Chief Justice
commercial judgments
Information Technology assessment and plan
Developing a commercial law training program for Judges for the HJC’s IT department

Assessing the Information Technology (IT) needs of the

Next Steps:
HJC's IT department

Assess the HIC’s institutional strengthening
and capacity building needs for commercial
law adjudication and development

Carry out planned commercial law training
program for Judges

Procure and install Information Technology
equipment for HIC’s IT department and
provide start-up training

Deploy already identified legal advisor to
develop strategy and action plan for
specialized commercial courts or similar
structure within the existing judicial system
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Commercial

Lawé&Institutional
Reform OUR CURRENT ACTIVITIES, ACHIEVEMENTS AND NEXT STEPS

Current Activities: Achievements to Date:

Alternative Commercial Dispute Resolution (“* ADR”)

Assessing the legal and institutional framework In association with ILI, prepared a comprehensive
governing national alternative commercial dispute program to train future Iraqi ADR practitioners, and
resolution in Iraq (local arbitration, mediation, develop new national and international arbitration
conciliation, etc.) laws

Collaborating with International Law Institute Agreed on terms of reference with local firm to
(“ILI") experts in Egypt, to provide the necessary identify qualified candidates for the ILI program
training and workshops for national alternative

commercial dispute resolution, and prepare the Next Steps:

recommended legislation and/or regulations, as

required for official adoption Survey possible current ADR providers in Iraq,

starting with the Iraqi Federation of Trade and Iraqi
Partnering with local firm to identify qualified Engineering Union and Iraqi government agencies,

candidates for the ILI training and legal framework | @nd broadening to include any other formal or
development program — these must include mforrr_1a| c;ommermal ADR providers, including tribal
judges, lawyers, chamber of commerce organizations.

officials, professors, Islamic law experts, tribal
representatives, members of the Transitional
National Assembly, etc.

Contract with local firm to assist us identify
qualified candidates for the ILI training program

Deploy already identified ADR legal advisor
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Commercial

Lawé&Institutional
Reform OUR CURRENT ACTIVITIES, ACHIEVEMENTS AND NEXT STEPS

Current Activities: Achievements to Date:

Strengthening Commercial Law Civil Society NGOs Established direct working relationships with the
Ministry of Planning and Ministry of State for the
Integral members of working group responsible for | Affairs of Civil Society on commercial law NGO

revising the current NGO laws matters
Completing a proposal for establishing a local Reviewed the existing NGO laws and drafted a
NGO chapter of the International Association of proposed replacement for discussion

Women Judges (“IAWJ")
Information Technology assessment and plan for
Finalizing the IAWJ training program for Iraqi the existing NGO Registry
women lawyers and judges
Partnered with the IAWJ
Developing criteria for establishing a local
commercial law reform NGO (to be funded by grant | Next steps:
facility already provided therefor by the EGII

Project) Formalize arrangements with IAWJ and register its

local NGO chapter and launch joint training program
Establish alocal commercial law reform NGO

Deploy already identified commercial law NGO legal
advisor
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Commercial

Law&lInstitutional
Reform

Current Activities:

Real Property Legal Framework and Land Reqistry

Working on Phase | Assessment Report on laws
and regulations in Iraq pertaining to real property
ownership and mortgages

Working on a compendium of translated laws and
regulations pertaining to real property rights

Arranging a study tour to educate Iraqi Land
Registry staff about various land registry
systems and their challenges and capabilities

Working with the Land Registry to identify the
critical components of a tender for a state of the
art computer system for the land registration
system

OUR CURRENT ACTIVITIES, ACHIEVEMENTS AND NEXT STEPS

Achievements to Date:

Draft of Phase | Assessment Report on property rights
in Iraq

Partially complete translations of property laws and
regulations on property rights in Iraq

Established working group with the Iragi Land Registry
and the Iragi-American Chamber of Commerce and
Industry

Completed a survey of private sector opinions on lraqi
laws and regulations concerning property rights in Iraq

Next Steps:

Complete Phase | Assessment Report.

Conduct study tour to educate Iragi Land Registry
officials on new forms of ownership that they will
encounter in the future and the capabilities of state of
the art software and with quality control processes to
eliminate fraud and corruption

Complete the compendium of translated laws and
regulations on property rights.

Assist the Land Registry in developing atender for a

computer system for Land Registry, and assist in
developing a mechanism for evaluating the proposals.
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Commercial

Lawé&Institutional
Reform OUR EXPECTED DELIVERABLES: Achieving Work Plan Results

» BE expatriate lawyers possess prior incountry experience and include
US-trained native Arabic speakers

» Local Iragi lawyers are long-term members of BE's EGI-EGII
commercial law team

» BE legal team works jointly with officially appointed Director-General
level Committees at the Ministry of Justice (including Land Registry),
Ministry of Transportation and Ministry of Trade

» BE legal team is partnering with local Iraqi firms and local and
International non-governmental organizations

= Civil society public stakeholders consultation process is an integral
part of the BE legal team’s commercial law reform work methodology
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Commercial

Lawé&Institutional
Reform OTHER ACTIVITIES OF BE’s EGI1 COMMERCIAL LAW TEAM

» BE’'s commercial law team is a resource for all other EGII Project
sectors

» Provides legal advice and documents to other USAID projects in Iraq

» Coordinates with and informs US Embassy and agencies in Iraqg, and
other Coalition / MNF agencies

» Assembling collection of Iraqi laws and regulations
» [dentifying Iragi NGOs/CSOs as partners in commercial law reform

» Translating Iragi laws and regulations
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Commercial

Lawé&Institutional
Reform OUR CHALLENGES

* |[ncountry security situation (a common challenge in Iraq)

= Governmental transition and building relationships with counterparts

= Evolving legislative role of the Iraqi National Assembly

= Difficulty recruiting qualified long-term expatriate legal advisors

= Arabic legal language

* Iraqgi bureaucratic resistance to change

* Long-term status of CPA Orders in Iraq

= Scarcity of resources
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Commercial

Lawé&Institutional
Reform THE NEED FOR CONTINUITY IS CRTICAL FOR IRAQ’S FUTURE

An interruption of our Work Plan will result in:

» Loss of credibility and confidence in USAID and BE by Iraqi official
counterparts if we do not deliver as promised and commenced already

» Loss of hard to regain momentum and official approvals and regular
senior level work relationships with the Ministry of Justice, Higher
Juridical Council, Ministry of Trade, Ministry of Transportation and
NGOs/CSOs

» |Inability to re-recruit expatriate legal advisors and specially qualified
and reliable Iraqgi lawyers, given already existing difficulty to staff up

= Adverse long-term effect on commercial law and institutional reform
as a key foundation for a stable and prosperous future Iraq
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Commercial

Lawé&Institutional
Reform PRINCIPAL CONTACT PERSONS IN BAGHDAD, IRAQ

Kate Thompson, Managing Director, BE Headquarters in US

Richard Laliberte, Chief of Party, BE Camp in 1Z: 0790-191-9479

Robert Walker, Deputy Chief of Party, BE Camp in IZ: 0790-191-9636

Mostafa El-Erian, Sector Lead, BE Camp in 1Z: 0790-191-9632

Thomas Doherty, Deputy Sector Lead, BE Camp in 1Z: 0790-191-9474

* % % % % % %

Page 17



