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KOPOTKUW/ BUKNAQL

NEPEAICTOPIA | META OLIHKA

[porpama USAID mae Ha MeTi po30y10BY pHHKY 3eMJIi 1 MaiiHa, BIIPOKEHHSI CLIILCHKOT'O TOCTIONAPCTBA
VYkpainu i 3a0e3nedeHHsT HaiOiqHIMNX 1 JITHIX CEeNsTH MepeXero colianbHoi qormomMord. Po30ynoByroun
PWHOK 3eMJIi 1 MalfHa, mporpamMa Tepeaoadac MmiaCHICHHS CIIPOMOYKHOCTI MAJIUX 1 CEpeaHIX MiAITPHEMCTB
BUKOPHCTOBYBATH 3aMOPOKEHI aKTUBH, HAJIAIOUU CLIICHKOTOCIIOIAPCHKOMY CEKTOPY MOXIIUBICTh
3aJy4aTH iHBECTHLI] 1 MPUCKOPUTH 3POCTAHHS MEPEPOOKH MPOAYKTIB CLIBCEKOTOCIIONAPCHKOTO
BUPOOHUIITBA 3 YTBOPEHHSM JI0aHOi BapTOoCTi. [TepenanHs mpaB BIACHOCTI Ha 3eMITIO CEJISTHAM, SIKi
€KOHOMIYHO TTOCTPaKIAJH IIiJ] 9ac TePeXoay BiJl TUTAHOBOI O PUHKOBOI €KOHOMIKH, TAKOK Ma€
MOKPALIUTH SKICTh XKUTTS O1HUX CEJSIH, OUTBIIICTD 3 AKX € JIOAbMH ITOXUIIOTO BiKY.

Sk yenix ginancoanoro USAID Ipoexty I13VY (IIpoekTy miaTpuMKHU npuBaTU3aiii 3emii B YKpaiHi) B
pOo30yA0OBI PHHKY 3eMIIi, TaK 1 OUiKyBaHHIA BiJl IIbOTO PE3YJIbTAT Y BUTIISAI PO3MIMPEHHS KPEAUTYBAaHHS
3aJIeXKaTh BiJl CTYIICHIO CBOOOIM MTePEeXoAy MpaBa BIACHOCTI Ha 3eMJTIO0 Ta MOKIIUBOCTI 3aCTaBIISATH 3EMIITIO
1 MalfHO, a TaKOX BiJl PHCTOCOBAHOCTI 3€MJIi JIIsl BUKOPUCTAHHS SIK 3aCTaBH B oyax oMiliiftHuX
no3uyaiabHuKIB. 3a iHimiatuBoo USAID Oyio nposeaeHo mro oninky poodortu I3V i crynento
nporpecy Ykpainu B cipasi po30ynoBu puHKY 3eMii 3 MeToro: (1) 3minuenHs coiBopaui USAID 3
MPOrpaMoro 3eMelibHOT pedopmu CBITOBOTro 0aHKy; (2) yAOCKOHAJICHHS MiIXOMIB 10 3eMEJIbHOT pedopMu
1 pO3BUTKY pHUHKY 3eMJli B YKpaii; (3) BU3HAUEeHHs HOBHX CTPATETiH 1 IUISAXiB PO3BUTKY 3 METOIO
CTIPUSIHHS TPUBATH3ALI] 3eMJIi Ta pO3BUTKOBI PUHKY 3eMIIi B YKpaiHi.

3EMENbHA PE®OPMA B YKPAIHI

3emenbHa peopma B YKpaiHi npoinuia Tpu ctafii po3Butky. [lepia cragis (1988-1992) 3abe3neunia
e(eKTUBHUM ITiITPHEMCTBAM (CLIBCHKi TOCTIOAAPCTBA, TPOMHUCIIOBI 1 TOPTOBENBHI MiAPHEMCTBA)
HE3aJICKHUN MEHEDKMEHT 1 camodinancyBanusa. Ha npyriii crazii (1992-1999) konekTHBHY BJIACHICTH Ha
3eMITIO CLTbCBKOTOCTIOAaPCHKOT0 PU3HAYCHHS OYJI0 TpaHC(OPMOBAHO Y CIIUIbHY BIacHICTH (6e3
(haKTHYHOTO BUAUICHHS TUISTHOK B Hatypi). [IpoTsrom motounoi TpeThoi ctamii (3 2000 1o mporo yacy)
3eMEITbHI TTai IepeaaroThCS Y BIIACHICTh TPOMAJISH 3 BUIAaHHAM Jlep)KaBHOTO akTy 3/ab0 0e3 3aKpiIuIeHHS
MEX JIISTHOK MEKOBUMH 3HAKAMHU 1 3 MPABOM 3/1aBaTH 3E€MIIIO B OPEH/IY CUIBIOCIIIIANPUEMCTBAM ab0
MpaIoOBaTH Ha 3eMJIi CAMOCTIHHO.

3 ornsay Ha KUTBKICTh 3eMENIbHUX AUTSTHOK 1 BUIAHUX IOPUINYHUX TOKYMEHTIB Apyra i TpeTs cTail
3eMenbHOI pedopmu Oynu qy>ke ycmimmanMu. Ha apyriit cranii, 1o 1998 poky, 3eMiTt0 KOJIEKTHBHUX
rocroaapcts 0yI1o, 31e01IbIIoT0, epeaano 6,9 MiTbiiOHaM TPOMaITH-KOJITOCITHHUKIB IIISIXOM BPYUYCHHS
ceptuikatiB Ha 3eMeinbHi mai, ski USAID gonomir BUTOTOBUTH Ta BUAATH censiHaMm. [IpoTarom TpeTboi
cTanuii cepTudikaTi Ha 3eMeJbHI Mmai 3aMiHIOIOTh Ha JIep>KaBHI aKTH Ha MPaBO BIACHOCTI Ha 3emuto. Lle
3aBIAaHHS CTaHOBHUTH OCHOBHY MeTy [IIII13Y, pobotn [lep:kaBHOTO KOMITETY YKpaiHH 10 3eMEITbHUX
pecypcax ([epxxxomzem) i mpoekTy CBITOBOTO OAaHKY.
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IcHye 1 o"iKyBaHa YeTBepTa CTafist 3eMeNIbHOI peopMH, IPOTATOM SIKOi esiki abo yci icHytoui
0OMEKeHHSI Ha BUKOPUCTAHHS 1 PO3NOPSKEHHS 3eMJICI0 MatoTh OyTH 3HATI. CTaHOM Ha CHOTOJIHI,
VYkpaiHa e He TOBHICTIO BU3HAYMIIA IPUHITUIIH, IHCTUTYTH, TIPOLEAYPH 200 MPAKTUKY, SIKi
XapaKTepU3yBaTUMYTh ii MaliOyTHIO 3eMEJIbHY CUCTEMY. 3T0ZI0M BOHA MOYKE Ha0yTH MTOBHHUU CIEKTP
LIUBLUIFHOTO 3aKOHOJIABCTBA 1 pPUHKOBHX BiTHOCHH 3a PUKIAIOM €BpPONEHCHKOr0 IIMBIILHOTO MpaBa. AGO
VYkpaiHa MOke CTBOPUTH CUCTEMY, 32 SIKOi JiepaBa 30epirae Oibliie BaxeliB yIpaBTiHHS
BHKOPHCTAHHSM 3eMJIi 1 HATJISATy 3a OMEpaIlissMHy 1 TisSIbHICTIO pUHKY. [IeBHI pimeHHs, SKi Oy ayTh
MPUAHATI B HEJAIEKOMY MallOyTHROMY, MAaTUMYTh JIy’KE€ BaXKJIMBE 3HAYCHHS JIJIsl HATIPSMKY 3€MeJIbHOT
nomnituku. Cepesl HUX KOHIENTYyalbHE 1 MPaKTHYHE BU3HAYCHHS ,,00 €IHAHOTO peecTpy/KanacTpy’” 3a
crpustHASA o3uKK CBiTOBOrO OaHKy. MOBa TakoX ifie Mpo 3aKOHOMPOEKT ,,[Ipo puHOK 3eMiIi” Ta iHIII
3aKoHO1aBYi akTH. Jlis1,,MOPaTOPi0” Ha MPOIaXK 3eMJIi CLITbCHKOTOCIIOAPCHKOT0 PU3HAYCHHS
3akiHuyeTbes B ciuni 2007 poky. [lepxkaBa Mae po3pOOUTH CBOFO IMONITUKY IIOAO IIbOTO MUTAHHS 1
MiATOTYBATH 3aX0/H, sIKi Tpeba Oyie BYKUTH y 3B 3Ky 3 IPUIIMHEHHSAM MOPATOPIIO.

Li pimeHHst MOXXYTh MaTH CBOIM HACIIJIKOM HAIIOBHEHHS OPUAMYHOTO 3MicTy mpas, ski [ITITI3Y
JOTIOMIT 3a0€3MeYUTH ISl TPOMAaJIsiH, HOBUM 3HAYCHHSM 1 JI€BIMTUMA METOIaMHU 3aXUCTy. ADOO0, HaBIAKH,
BOHHM MOXKYTh IMOTIPIIMTH CUTYAI[iF0 TPOMaISIH-BJIACHHUKIB 3€MJIi, 3alTPOBAIUBIIN OOTSHKIIUBIIII
PETYJIATHBHI BUMOTH, BHIILy BapTiCTh 3[[IHCHEHHS MTPABOYHMHIB 1 MOKIIMBOCTI JOBITLHOTO BTPYYaHHS
JIepKaBHUX 1 MyHIUNAIFHUX YMHOBHUKIB B OTepallil FOpuIuIHUX i (i3HIHUX 0ci0 i3 3eMIIero.

Knro4yoBi NnUTaHHA i BUCHOBKU

e iCHyIOYa CHCTEMa YUCICHHUX yCTAaHOB, AKi CKIaJat0Th i peECTPYIOTh JOKYMEHTH CTOCOBHO 3€MII 1
MaifHa, € BKpail HeJOCKOHAJIOK0 JIJIsl 3a0€3MEeUYCHHST BUMOT CHCTEMH I[TUBIILHOTO TPaBa i pPUHKOBHX
TpaHCaKIIii;

e iCHyIOYa CHCTEMa YTBOPIOE HU3KY MEPEIIKO/I Ha NUISAXY MPOIecy BU3HAYCHHS 1 P IBJICHHS
JIOKa3iB MpaB BJACHOCTI Ha 3eMITIO 1 MaiiHO;

e (0e3 MpOSCHEHHs KOHLEMNIi i METH peecTpalii cucreMa, copMOBaHa sIK pe3ynbTaT 00’ € JHaHHS
ICHYIOUMX €JIEMEHTIB, Oy/ie HECITPOMOYKHA BHSIBUTH YiTKHH ,,TAHIFOXKOK” FOPUIUYHO 3HAUYIIUX JiH,
HE TIepeBaHTAKCHUH HarpoMapKCHHM 1HIIO1 iH(QopMariii;

e  KOHIIEMIIs ,,00’€THAHOTO KagacTpy’’, s IIe 3apa3 00yMOBIICHO B 3aKOHI, HE BUPIIIATH 3a3HAYCHI
BHUIIIE TPOOIIEMH.

PekomeHaauii

1) 3anumaerbcs moTpeda B HagaHHI goHOpamu (ocobmuBo USAID i CeiToBuM 6ankom) MiHiCTepCTBY
rocTutii i JlepykkomM3eMy MiATPUMKHN y BUTIISA TEXHIYHOT JOTOMOTH B c(hepi 3eMeNbHOI MOIITHKH,
FOPUIUTHOI 1 PeTyJITOPHOL pehopMH Y Tamy3i 3eMEeITbHUX 1| MAMHOBHUX BiTHOCHH.

2) CsitoBuii 6aHK uepe3 CBOIO TO3KKY YPAIOBI YKpaiHu Ma€ 3a0e31eduyBaT YiTKIITy TOJTITHKY i
TEXHIYHE KEPIBHUIITBO MIOJI0 BH3HAYCHHS XapaKTEPUCTUK 00’ €JHAHOI peecTpamiiHOl CUCTEMH, SKY
BiH MparHe CTBOPUTHU ab0 MPOCYBATH.

MPOEKT NIATPUMKU MPUBATU3ALII 3EMJ1I B YKPAIHI (MMN3Y) | OTPUMAHI
YPOKH

3 yacy npuiinarts B 2001 poui 3emensHoro Konekcy YkpaiHna npocyBaiia Briepe/ MUTaHHS epenadi
MpaB BIACHOCTI BiTHOCHO YOTUPHOX OCHOBHUX KaTeropii zemens. (1) 3emenbHi cepTudikatu, HagaHi
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CeJIsTHaM SIK CITiBBJIACHUKAM CUTLCHKOTOCIIONAPCHKUX YTib (0€3 BU3HAUECHHS KOHKPETHHUX JUISTHOK),
3aMiHIOIOTBCS Ha Jiep)KaBHi aKTH Ha MPaBO BIACHOCTI Ha BU3HAUCHI AUIAHKY 3emii. (2) ['pomansiau Takox
MOXYTh OTPUMATH JIEpKaBHI aKTH Ha MPaBO BIACHOCTI Ha HEBEJWKI JUISTHKY (I1i]] )KUTIOBE OYAIBHUIITBO,
TOPOJHUIITBO, JUIsl BEIEHHS 0COOMCTOTO CENITHCHKOTO TocronapeTsa). (3) [cHyroui koMepIiiiHi i
MTPOMUCIIOBI KOPUCTYBayi 3¢MJIi MOKYTh BUKYITUTH 3eMJTIO (OTPUMATH TPABO BIACHOCTI HA 3€MJIIO), SIKY
BOHM 3aiiMaroTh (TIpoaax 3eMiti i mignpuemMctBamu). (4) Michki aMiHiCTpallii MOXKYTh BHCTaBJISATH Ha
ayKITIOHU 1 TEHAEPH MOWHO cPOPMOBaHi MIChKi AUITHKA 3eMII ITiJ] 3a0yI0BY.

[IpoexT miarpumMku nmpuBatn3arii 3emii B Ykpaini (IITIT13Y) ciipuss mipoMy erary 3eMenbHOI pedhopMu
I’ sITbMa pi3HUMH crioco0amu. [lo-niepiire, MPOEKT HaZae TEXHIYHY 1 FOPUIUYHY MIATPUMKY
(3emIeBHIOPsAHI POOOTH, MIArOTOBKA TOKYMEHTIB, IIEPEBipKa MpaB BIACHOCTI TPOMaJIsSiH) B 3aMiHi
3eMeNbHUX cepTu(dikaTiB Ha AepkaBHI akTH. OUIKY€ETHCS, 0 HA Yac 3aBEPIICHHS MTPOCKTY Y BEPECHI
2006 poky Oyne BUAAHO 1 3apeecTpoBaHo 1,8 MijIbiiOHa JIepyKaBHUX aKTiB (3 7 MIJIBHOHIB 15 BCiel
cinbcpkoi MicueBocTi Ykpainu). [lo-apyre, mpoekT nocnpuss Oiibm Hix 14 THCI9aM KOMEpUiHHUX 1
MTPOMUCIIOBUX MIAIPUEMCTB B OTPUMAaHHI IpaB BIACHOCTI Ha 3emitto. [lo-Tpete, mpoekT 3/iiicHuB
iH(OpPMaIIiitHO-OCBITHIO ITpOrpaMy IIOJI0 MPaB Ha 3eMITIO i 3a0e31eunB Oe3IIaTHy IOPUANYHY TOTIOMOTY
TpPOMaJITHAM 4uepe3 Mepexy 26 IeHTPIB I0pUAMYHOT TOTIOMOTH CUTEChbKOMY HaceseHHto. [Tlo-ueTBepre,
MPOEKT Ha/laB MIATPUMKY YpAI0Bi YKpaiHU B MUTaHHI POPMYITFOBAaHHS CTpATErii 1 po3poOKH
3aKoHOMaBcTBa. [IpoBigHIM HampsMKOM poOOTH B IIiif ramy3i Oyia momomora B po3poOili MPUHHATOTO B
2003 porti 3aK0oHY ,,[Ipo MOPSI0K BUAIJICHHS 3eMEIbHHUX JUITHOK BIIACHHMKAM 3e€MEJIbHUX MMaiB B HATYpi”,
PO3TIIsA] 1 HalaHHA KOMEHTapiB o0 3akoHy 2004 poky ,,IIpo po3amexyBaHHS 3eMeNb JepKaBHOT 1
KOMYHaJIbHOI BiacHOCTi”. [lo-1’sTe, B paMKkax mpoeKTy OyJio 3aro4aTKOBaHO MJIOTHI TPOEKTH IS
OTpallfOBaHHS MPOLICAYPH CYIUIbHOT IHBEHTApH3allii 3eMeJib CUIbCHKHUX pajl, BUIadi 1 peecTparrii
JIepKaBHUX aKTiB Ha 3eMJIi YCiX KaTeropii — AUISHOK CUTbCHKOTOCTIONAPCHKOTO MPU3HAYCHHS, IS
00CITyrOByBaHHS KUTIOBOTO OYIUHKY, JJIsl BEACHHS OCOOMCTOTO CEISTHCHKOTO TOCTIOAPCTBA, ITiJT
KOMEPIIHHUMHU/TIPOMHUCIOBUMH 00’ €EKTaMH.

YcmimmHa po6ora I3V 3Ha4HOIO Mipoto cIpHsiiia 3eMelbHIH pedopMi B YKpaiHi 1 HE JTUIIE 3 TOUKH
30py KUTBKOCTI IEpKaBHUX aKTiB, BUJAHUX TPOMasIHAM, ajie i TuM, mo [IpoekT npoeMoHCTpyBaB
MeToar (GOpPMYyBaHHS 3eMENbHHUX TUITHOK, OPHANYHOI TIEPEBIPKU Ta peecTpaLii, siKi € O11b1
CIIPOILCHUMH 1 JICIIEBIIMMY y OPIBHSAHHI 3 aJIbTEPHATUBHUMH METOIAMH.

KnoyoBi nuTaHHA Ta BUCHOBKU

e B T0if yac, sx [II1I13V ckopimie 3a Bce BUTOTOBUTH 3aIUIaHOBAaHY KiJIbKICTh Aep>KaBHHUX aKTiB, iCHY€
PH3HK TOTO, 110 3HaYHA YAaCTHHA LIUX aKTiB He Oy/e 3apeecTpoBaHa IMiCis 3aBEpIICHHS IPOEKTY, L0
3aJMIINTH BIACHUKIB 3eMJIi 3 HE3aXUIIEHUMH IpaBaMH Ha 3eMJIIO Ta MaifHO?

o [ligrpumxa I3V, mo HagaeThes neHTpam ropuandHoi gonomoru (LIFO/), € nyxe edexruBHOIO 3
TOYKH 30py CIPHSHHS TPOMAITHAM Y TOMY, 100 BOHH OyJH Kparie 00i3HaHi i3 CBOIMH HOBUMH
MpaBaMH, MPOTE LIEHTPHU BCE IIE HE B 3MO31 HaJaTH JOTMOMOTY BCIM CEJISTHAM IIIOJI0 CYJ0BOTO 3aXUCTY
pas.

e [udopmaniiiHo-ocBiTHs podota [TIII13Y BusBHINCS €)EKTHBHOO Y MiABUILIECHHI PiBHS 0013HAHOCTI
JrozieH 3 X mpaBaMu Ha 3eMITIO Ta 3 MPOTrPaMor0 BUAAYi IepKaBHUX aKTiB, IPOTE caMoOpeKiIaMa
MPOEKTY, HOTO CIPSIMOBaHICTh Ha OOPOTHOY 3 KOPYIIIE0 Ta MATPUMKA B IIPECi O/IHIET i3 CTOPIH B
MMATAHHSAX CTPATETil TAKOK HETAaTUBHO ITO3HAYMINCS Ha e(pEKTUBHOCTI HOTO BiJHOCHH 3
Jlep’)KKoM3eMOM Ha 3arajibHOJIep)KaBHOMY PiBHI.

e  Xoua IIIIIT3Y 3i06paB BimImOBITHI JaHi I BiACTIIKOBYBAaHHS MisTbHOCTI mpoekTy, USAID He
CrpoMoriocst chopMyBaTH KOMITIOHEHTY MPHKIIATHOT MOJITHKU Ta JOCHIIKCHb, HANIPABICHUX Ha
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kpamry ouinky poootu I3V Ta Ha iHpOpMyBaHHS rPOMaICHKOCTI PO MEPEUIKOH HA MUIIXY 10
PO3BHUTKY PHHKY 3EMJIi.

o [IIIT3Y 3aiiHsaB myOIiuHy MO3MUIIIF0 CTOCOBHO TOTO, IO (hYHKIIisl peecTpaliii mpaB Ha HEPYXoMe
MaitHoO Mae OyTH nepenana Bin Jep:xkomzemy MiHicTepcTBY I0CTHLIT, a0M 3MEHIINTH PiBEHb
KOPYIILIii Ta JTKBiyBaTH MOHOMNOJbHI HOBHOBaXCHHS JlepKKOM3eMy B 3eMEIbHUX MUTAHHSX.

PekomeHaauii

1) IcHye moTpeba B ToMy, 11106 a00 Mepepo3NOITUTH ICHYIOU] PEeCypCH i 3MEHIIUTH KiTBbKICTh obnacTeii,
a60 30imemuTH pecypen LH{EFO/] 3 TiM, 100 TIEHTPH OXOIMIIH OLIBITY KUTEKICTh TPOMAISH, SIKIM
MOTPiOHA IOPUANYHA JOMIOMOTa, 100 [EHTPU MOTJIA OpaTH Oijbllie CIpaB, 10 BCTAHOBIOIOThH
MpeLeeHTH, 1 3aiiMaTrcs OUTBII ITMPOKUM CIIEKTPOM MIPABOBUX MPOOIIEM TPOMAISTH.

2) Ilpu po3po6ui HacTymHOI nporpamu TexHiuHoi gomomoru (T1) 6yne moTpeda peTeabHO BILAITUTH
KOMITOHEHT 3aXHCTy IpaB TpomazsH Bix T/l 3 muTaHe 3eMeNIbHOT MOJITHKY 1 IPAaBOBOI Ta
PeryIATOpHOI peopMHu.

3) BukopHCTOBYIOUH MEXaHI3MHU YKJIaICHHS CYOKOHTPAKTIB pOOWTH iHBECTHIIII B 30ip iH(popMaItii Ta ii
aHaJi3, 0 PeTEeNbHO BiJICTIJKOBYE MMPOCYBAHHS 3eMENIbHOI pe()OPMH 1 3HATTS EPEIIKO]T Ha HIJISAXY
JI0 EKOHOMIYHOTO 3pOCTaHHSI.

PO3BUTOK PUHKY 3EMJII TA AOCTYN AO KPEOUTIB

3a BUHATKOM PHHKIB 3eMJIi Ta HEPYXOMOCTI, SIKi ifOTh Y BEJMKHX MicTaX, pUHOK 3eMIIi Ha Celli € AyxKe
cmabkum. [linmpueMcTBa, SKi BCe e KEPYIOTh CUThChKOTOCTIONAPCHKUM BUPOOHUIITBOM, TTPUIO0AHHSM
pecypciB, a TAKOX MOCTAYAHHIM 1 PO3IIOAIIOM CLITHCHKOTOCIIONAPCHKUX TOBAPiB, HE MOXKYTh BOJOIITH
3eMJICIO CLITLCHKOTOCTIOAAPCHKOTo MpH3HaueHHs1 200 BUKOPUCTOBYBATH ii sik 3acTaBy. st OinbIiocTi
BJIACHUKIB CUTBCHKOTOCIIOAAPCEKUX 3€Mellb, AKi 3aTUCHYTI B paMKU OPEHH, 1X 3eMJIsl He Ma€ LiHHOCTI
TUTSI CUTBCBKOTOCTIONAPCHKOTO (hiHAHCYBAHHS, OCKLUTBKH BapTICTh 3eMJIi € HU3BKOIO 1 TO3WIKU HE OYIyTh
3abe3nedyBaTy (hiHAHCOBI MOTPEOH MiANPHUEMCTBA SIK OpeHAps, 0 3aiiMaeThest BUpoOHUITBOM. [1logo
(hepMepChKUX TOCTIONAPCTB, AKi MOXKYTh OyTH BIIACHHUKaMH 3€MJIi, IEBHE NOEAHAHHA YMHHUKIB HE Ja€ M
MOJJINBOCTI BUKOPHCTOBYBATH 3EMJIIO SIK 3aCTaBy — cllabka peHTaOesbHICTh, MOPATOPii Ha MPoAax
3eMJTi CIITECHKOTOCTIONAPCHKOTO MPU3HAYEHHS, HU3bKa BAPTICTh 3€MITi, IO 3MEHIITY€ BaPTiCTh 3aCTaBH
HAaBIiTh, SIKIIO MOPATOPiii Oy/e BiIMiHEHO, 3HAYHUH PIBEHb IHCTUTYLIHHOT Hee()eKTUBHOCTI TIPH
3MIHCHEHHI MTPAaBOYMHIB 13 3eMJICIO Ta MAHOM Ha CElli, 1 B pe3yJbTaTi, BETUKI BUTPATH KPeIuTOpa y
BUIAJIKy TIEPEXOAY 3aCTaBJIEHOI HEPYXOMOCTI y Horo BiacHicTh. He nquBHO, 1110 MOXKIIMBICTh
BUKOPHUCTaHHSI 3eMeJIb SIK 3aCTaBH JIJIsl BUKOPUCTaHHs (piHAaHCYBaHHS CLTBCHKOT'O TOCIIONAPCTBA He Oyiia
peamnizoBana. He3Bakatoum Ha Te, IO CIIOCTEPIraeThCs 3pOCTaHHS CUTLCHKOTOCIIOAAPCHKUX KPEAUTIB,
OinbIIa yacTWHA UUX KPEeOUTiB Oyiia HaJaHa BEJIMKUM MiAIPUEMCTBAM, a He pepmepam.

Byno 6 HenpaBHIBHO POOUTH BHCHOBOK, IO BHIIE3a3HAUYCHI IaHi IPUITYCKAIOTh, 110 PUHOK 3eMIIi €
MIISIBUM. HaBmaku, BUSBIISETHCS, IO € 3HAYHHUI 00T 3eMETIbHUX IUISHOK 3aBISKH YKIIAJTaHHIO
MPaBOYMHIB CHIAAIIMHYU, OPSHIIU, PEHTHUM Ta Heo(iliiiHM npoakaM 3eMii (3 BAKOPUCTaHHAM
Mepexo/y BIACHOCTI 3a TopydeHHsIM). ExcniepTy 3 oniHku 9yiu iHQopMaIlito Mpo NEeBHY KiJIbKICTh
BHITAJIKIB YKJIaIaHHS HeO(IIIHHNX KOHTPAKTIB, 3a SKMMH BiIOyBaBCs IepeXia mpaBa BJIaCHOCTI Ha
MaitHo. JlnHaMiKa pHHKY IPHUITYCKA€ JABi TEHICHIIIi, [0 BUKIHKAIOTh CTYpOOBaHICTb, 1 5IKi, 3pEIITOIO,
MiAIpBYTh LUTICHICTh 36MEIBHOTO PEECTPY Ta POOOTH 3 BUTOTOBJICHHS TPABOBCTAHOBIIOIOUNX
JIOKYMEHTIB: TIO-TIEpIIIe, Yepe3 BUCOKY BapTICTh MEpEepeecTpariii Ta MIOBTOPHOTO MTPOBEACHHS
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3eMJICBITOPSTHUX POOIT OaraTo TpaHcaklii\NpaBoYMHIB BiOyBaroThCs ,,HeodiniitHo”. [To-apyre, B
pe3yNbTaTi bOT0, 0y 1e HEMOXKIIUBO MiTPUMYBATH ,,JTAHITIOKOK 3aIKCIB PO MPABO BIACHOCTI”,
HEOOX1THUH JIJIs 3aXUCTY TIPaB 3eMJIEBIIACHUKIB 1 €(heKTUBHOTO HAaBEICHHS TOKa3iB I MaiOyTHIX
MIPaBOYHHIB\OTICPAITiH.

i mporHO3W HE € HEMHUHYYIHMH, 30KpeMa, SIKII0 KPOKH, HEOOX1THI [T YKIIaTaHHS YToJ i3 3eMeTbHUMHI
IinsiHKamMu, OyIyTh CIPOLICHI, a peecTpauiiHuii 30ip Oyae 3MEHIIICHO HE TIJIbKH IS TIEPIIUX PeecTpauil,
aJle TAKOXK JIJIsl BTOPUHHUX PeecTpalliil y nependauyBaHoMy MaitoyTHromy. [Ipote, 6e3 nporo yepes 10
poKiB YKpaiHa MOKe OIMMHUTHUCS y CUTYaIlii, Ko Tpeda Oyae 3MiiCHIOBATH IIepepeeECTPallifo y crocio, B
SIKUH 3MIACHIOIOTRCS TIEPIITT PeeCTpaItii, TOro, 1o BKe OJUH pa3 0yi1o 3po0IIeHo.

Knro4yoBi NnUTaHHA Ta BUCHOBKMU

e 3emenbHa i arpapHa pedopma B YKpaiHi e He MpoBeicHa MOBHICTIO 3 TOUKH 30pY MPaBOBOI Ta
€KOHOMIYHO1 CBOOOIH JIt0/IeH y peai3allii CBOiX mpaB Ha 3eMJII0 Ta Ha MaifHO.

o [liaxin ITII3Y mo 3emneBnopsaHUX poOIT O€3 3aKpIlICHHS MeX MITSTHOK MEKXOBUMH 3HAKAMHU €
OLTBIIT EKOHOMIYHHM, HiX Tiaxix CBiToBOro 0aHKY, X04a OCTAHHIN € KpaluM 3 TEXHIYHOI TOUKH
30Dy, aje TUTbKHU B HEBEJIUKIH Mipi.

e binpmr BaXIMBOIO HiXK TEXHIYHA IepeBara € TOMiHyI0Ya HOpMaTHBHA 0a3a, 10 PETryIIoe YIpaBIIiHHS
,»3EMeNBHIM (QOHIOM”, sIKa BIUTUBAE HAa 320XOUYCHHS IPUBATHUX CTPYKTYP O MPOBEACHHS
3eMJICBITOPSITHUX POOIT Ta peecTpallii onepariii mpy ykiaJeHHi NepiuX i BTOPHHHUX TPaBOYHHIB.

o Jlocsruenns [IITI3Y i Vpsay YkpaiHu MaTUMyTh TiJIbKH CKPOMHHM 1 IIOCTYTIOBUI BIUTUB Ha
PO3BHUTOK PHHKY 3€MJIi Ha CEJli JOTH, MOKH HE 3MEHIIAThCs MEePEIIKOAN, CTBOPIOBaHI Jep KaBHUM
YIPaBIiHHAM ,,3eMEITEHUM (OHIOM.”

e Sycumns [IIII3Y ta Ypsany Ykpainu Bce 1€ He HO3HAYMINCS Ha PO3BUTKY PUHKY 3eMIIi B MicTi abo
Ha ceJli.

e BingMina Mopatopito Ha MpoAax 3eMellb CLTBCHKOTOCIIOAaPCHKOTO MPU3HAYEHHS 1acThb CBill eexT,
aJyie TUTBKH I MapriHAIBHUX CITbCHKOTOCTIONAPCHKUX 3eMeh 1 TITBKHU JIJIS 3aMOXKHUX TPOMAJISTH, SKi
00pe OpIEHTYIOTHCS B OIOPOKPATUIHOMY CEPEIOBHIII ,,3eMelbHOTO0 (hoHY.”

e Tloku He Oyne BUpillIEHE MUTAHHS 3 OIOPOKPATIIO ,,36MENBHOTO (QOHIY”, PHU3HK MOJISATAE HE B TOMY,
10 PUHOK 3eMJIi Oy/Ie TIOBUIBHO PO3BUBATHUCS, a CKOPIIE B TOMY, 110 JWHAMIYHHHA PHUHOK,
3araHsATHME IIPABOYMHU\OTIEPAIlil B IOJIe TIHbOBOT EKOHOMIKH, III0 B PE3yJIbTaTi POOUTH PEECTP
HEJOCTOBIPHUM.

PekomeHaauii

Heraiino ciix 3BepHyTH yBary Ha IUTaHHA JiOepanizalii puHKY 3eMJIi Ta yCYHEHHS OOTSHKEHb CTOCOBHO
MIpaB BIACHOCTI Ha 3eMJIIO, 110 OYyJIM BBEACHI KEPIBHUIITBOM ,,3eMeNBHOTO QoHAy . Jlo THX mip, MOKu
Ypsaa Ykpaiau He BU3HAYHTH HAMIPSMU 3aXO0/iB, SKi O 3BEJIH 10 MiHIMyMY HETIOCITiIOBHICTh Ta
HEY3TOJ)KEHICTh, 1[0 BUHUKAE Y Pe3yJIbTaTi ICHyBaHHSI CHCTEMH NIOJIBITHOTO PETYJIFOBAHHS - 3 OJJHOTO
00Ky HOpMaMH LIUBUIHHOTO TIPaBa, Ta 3aCTOCYBAHHIM JAEPKaBHOTO KOHTPOIIO ,,3eMeNTBHOTO (GoHIY” 3
iHOr0 OOKY, IO THX Iip MH MaTUMEMO MaJIO ITAHCIB I 3a0X0UEHHS CTBOPECHHS PEATbHOTO PUHKY
3eMUIi, SIKUi 00cTyroByBaB Ou OLTBLIICTE 3eMileBIacHUKIB. HeoOXiHe TpyHTOBHE 00TOBOPEHHS
CTpaTeriyHuX IMUTAHb AJIS MTOJOJIAHHS IIUX MPOTUPIY, a TAKOXK PO3TIISLY HACTYITHUX MOKITUBHX BapiaHTiB:
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e KamacTpoBi 1IeHTpH BiTOKpEMIICHI Bia TexHIYHUX QyHKIIH [epkkom3eMy i, 0TKe, TIEBO
BiJJOKPEMJTIOIOTh BUPILIICHHS IUTaHb NIPaBa Ha 3€MITI0 BiJI TEXHIYHUX TOCIIYT, [0 HAJAI0THCS
HepxkoMzeMoMm.

e 3aKOHOJIAaBUO-HOPMATHBHA 0a3a Mpo 3eMIIIO 1 BIACHICTh Ha MPAKTHUIII CIIPOIEHa 3 METOK0 BH3HAYCHHS
Ta MATPUMKH JIMIIE BaXKIUBUX QYHKIIIH, siKi BUMarae J[epKkoM3eM.

e 3amicTh CIIPOIICHHS B3aralli BiIMOBHTHUCS BiJl 0arathox (QyHKIIH yIIpaBIiHHS ,,3eMEeTbHUM QOHIOM”,
BKITIOYAI0YH YHCIICHH] QyHKIIIT Ta 000B’SI3KH , 1110 Hapa3i MOKIaJaroThesl Ha JlepsKKkoM3eM.

o  CTBOPIOETHCH ,,onepalliiHuil GoHA" I MIATPUMKH 3€MIICBJIACHHUKIB B TUTAHHAX BTOPUHHOT
peecTpallii Ha BU3HAYCHUH Mepioj 4acy, MPOTATOM SKOTO BCi BUTPATH BiAIIKOJOBYBAaTUMYThHCS
Ypsimom YkpaiHu, MOYNHAIOYH 13 3eMIIEBIOPSAHUX pOOIT, BUIAYi JIep)KaBHUX aKTiB 1 3aKiHUYOUH
NepepeecTpaLiero.

Hapas3i, *xo/eH i3 3anponoHOBaHUX BapiaHTIB HE BUTIISIIA€ HMOBIPHUM UM (DIHAHCOBO JOCTYITHHM, ajie
1iHa 0e3isUTBHOCTI TeX OyJie BUCOKOIO, KOJIH NpHUii/ie YCBIIOMIICHHS TOTO (aKTy, 0 TUHAMIYHAN PUHOK
3eMITi BiZIOyBa€eThCs 11033 PEECTPOM.

NMPOEKTW 3 MUTAHb NPAB BITACHOCTI HA 3EMJTIO | YYACTb Y 3EMENBLHIN
PE®OPMI

Taxk ckianoch, mo nBi opranizamii, USAID i1 CiToBuii 6aHK, HAIaIOTh OCHOBHY JIOTIOMOTY Y psiay
VYkpainu y rary3i 3eMIEBIOPSIHUX Ta KapTOrpadiuHUX MOCIYT, B IPOBEICHHI 3eMeNbHOT peOopMH,
BUTOTOBJICH] PAaBOBCTAHOBIIIOIOYHX JTOKYMEHTIB Ha 3eMeNbHI AIISIHKH, a TAKOK PEECTparii 3eMeIbHUX
JIITHOK\ TIPaB Ha 3eMITi0. BaXkiinBa 101aTKOBA poOOTa TAKOXK MPOBOJUTHCS 1HIIIMMHU TOHOPAMH, IO
TIPAITIOIOTh 3a IBOCTOPOHHIMHU yrogamu. [Ipote, MacmTabu i aKIIEHTH IIi€1 JOTIOMOTH HE HACTLIBKH
Baromi.

KnrouyoBi NnUTaHHA i BUCHOBKU

e 3B’S30K MiX 3eMEJIBHOI0 PehOPMOI0 1 TOCTYIIOM 10 (hiHAHCOBOTO KaIliTATy Cepel MPOSKTIB IPOrpaMHu
USAID B ocHOBHOMY ciaOkuii. He peanizyeTbest MOTEHIia MOeTHAHHS PO3BUTKY PUHKIB 3eMJIi 1
(iHaHCIB 3 EKOHOMIYHUM PO3BUTKOM.

o [loBinbHE BUKOHAHHS MTO3UKK CBITOBOTO OaHKY YpsIoM YKpaiHH TEOPETHYHO OOMEKYE MOKITHBICTh
saxyuenHst USAID Ta, uepe3 HeBU3HaueHICTh cuTyanii, 3aBaxxae USAID mmanyBaTH cBili BHECOK B
CrpaBy PO3BUTKY PUHKY 3eMili (TIJIaHyBaTH 3aX0IU TOIIOMOTH Yy cepi pO3BUTKY PHHKY 3€MJI).

e VYV tux Bunaakax, e USAID mano MoxmuBicTh criBnpani 3i CBITOBUM 0aHKOM Y BaXKIIMBHX
MMUTaHHAX POTrPaMyBaHHs 3aXO/iB Y Taly3i 3eMeIbHUX BITHOCUH Ta AOCTYITy 110 (piHAHCIB, TAKHHA
JIOCBIJT HE 3aBX1 OyB MIO3UTUBHUM, a IHKOJIM HaBiTh KOH(QPOHTAIITHAM.

PekomeHpaauii
1) USAID cnig oprasi3yBaTH 3yCTpid CBOiX MiAPSAHUX OpraHizamii A1 BUBUYCHHS NUTAaHb KpaIol

KOOPIMHAIIIT 3aXO0iB 3 BUPIMICHHS 3eMEIbHUX IMUTAaHb. 3T0A0M, BapTO MMPOBOIUTH IIPUHAWMHI
IIOKBApTaJIbHI CHUIBHI 3yCcTpivi 3a y4acTi npoekTiB i USAID 3 MeTO0 BiJICTEIKEHHS 1X BUKOHAHHSI.
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2) USAID BapTo BH3HAYHTH MIJIOTHI ,,cepH 3MUTTS, TOOTO HANpsIMU 00’ € THAHHS 3yCHJIb, 1€ YaCTKa
pecypciB KOKHOTO 13 IPOEKTIB CIIPSIMOBYETHCSL Ha AOCSTHEHHS 3aIUIAHOBAHOTO Ta IHTETPOBaHOTO
pe3ynbraTty. Hanpukmnan, Moxaa BUOpaTH TpH ,, JuissHKw : minoTHI npoekta [III13Y 00’ ennyroTh
3yCHJUISA 13 TUIAaHYBaHHSM PO3BUTKY MICT IPOEKTY ,,MiclIeBOI0 eKOHOMIYHOTO PO3BUTKY”, a “IIpoekT
CTIPUSIHHS KPEJUTYBaHHIO B YKpaiHi” Mpaloe HaJl MUTaHHAM (iHaHCYBaHHS PO3BUTKY MICT Ta
CLITBCHKOTOCTIONAPCHKOTO (C.T.) Mi3uHTY, [IpoeKT 3 arpapHoi MONITHKA CHIBIPAITIOE 3 TIPUBATHUMH C.T.
BUPOOHMKAMH 3 METOO 3Ty4YCeHHS iIHBECTHIIIH.

3) USAID pexkoMeHIy€eTbCS OpraHi3yBaTH HEBEIUKHH ,,KPYTJIHH CTLT” 3a ydacTi JlepKrkom3eMy,
Minrocty, CBiTOBOTO 0aHKY Ta 1HIINX JOHOPIB 38 HEOOX1THOCTI, 00 AUTUIOMATUYHO MOPYIIUTH
MUTaHHS YaCOBUX PaMOK Ta MOJIMBOCTI HaJJaHHs T€XHIUHOI qormomoru 3 6oky USAID.

PEKOMEHOALIT LLOAO MAUBYTHbOIO NMPOrPAMYBAHHSA BUOINIEHHA
KOLWITIB 3 BOKY USAID

Y HaiOmmKIoMy MaltOyTHEOMY 3eMenbHa pedhopMa B YKpaiHi pyXaTUMETbCsS TPhOMa OCHOBHUMU
HanpsiMamu. [lepmmii: gep:kaBa HaMaraTHMEThCS 3aBEPUIMTH 3aMiHy cepTU(iKaTiB Ha 3eMeJbHI nai Ha
Jep>KaBHI aKTH Ha MpaBo BJacHOCTI Ha 3emitto. OUiKyeThbes, 1m0 i podoTu OyayTh QiHaHCYyBaTHCS 32
paxyHOK 1mo3uku CBiToBOro 0aHKy. Jlpyruil: ChOTOAHINIHS CHCTEMA YUCICHHUX PEECTPIB 3eMIIi 1 TIpaB
BJIACHOCTI Oyze TpaHchOpMOBaHa y ,,6TUHUH KagacTp”. 3HOBY K TaKH OUIKY€TKCS, , IO 1€ Oyie
3po0JIeHO 32 TormoMororo mo3uku CeitoBoro 6anky. Tperiii: mounHarouu 3 2007 p., THMYaCOBHHA
MOpaTOopiil Ha KYHiBJIIO Ta MPOJaX 3e€MIIi C.T. PU3HAYCHHA Oy/ie BiJIMiHEHO, a 3rOfIOM IOCTYTIOBO OYTyTh
3HATI # 1HIIII 0OMEXEHHS Ha MPaBOYMHHU Ta TpaBa BIACHOCTI Ha Pi3HI KaTeropii 3emii.

VY 1150My HOBOMY KOHTEKCTI ITOJANIBINOT 3eMeIbHOT pehOpME HE TTOBUHHI 3aryOUTHCS 3M00YTKH MPOCKTY
[ [IITPUMKH TipUBaTH3aIii 3eMiIi B YKpaiHi” Ta MPOEKTiB - HOro MONepeIHUKIB, MO (iHAHCYBaTHCS
USAID. 3anumaetbcsi 0OMeXeHa KUIbKiCTh KOPHCHUX 3aXO0JIiB OTIOMOTH, 1110 OyJIM BU3HAUYCHI
YKpaiHCBKMMU KoJieTaMH, 1 ki Mae po3risiHyTH USAID, a came:

1) HeoOXxigHO MPOIOBKUTH IIE MPOTATOM ACKLIBKOX POKIB MIATPUMKY 3 00Ky moHOpiB LleHTpiB
ropuauaHoi qoromoru (L[HO/J]), siki HagaroTs 6e30TUIaTHY IOPUANYHY TOTIOMOTY CEIsTHAM, TIOKH
[Mporpama [{IO/] He TpanchopmyeThes y He3alle)KHY IpOMaCbKy oprasizauito. Lg miarpumka mae
JOMIOMOTTH LICHTPaM CIIPSIMOBYBATH CBOT 3yCHJUISA Ha MOJAJIBITY POOOTY i3 cIipaBaMH, sIKi MarOTh
CTaTH TPEIECHTOM Y BCTAHOBJICHHI MTPaBUJI Ta po3’ ICHEHHI TIPaB TPOMaISTH (KpiM BHPITIICHHS
CTIOPIB HIISIXOM JAOCYZOBOTO BPETYJIIOBaHHS, Yepe3 MeperoBOPHHIA MPOIIeC, SK OCHOBHOT YaCTHHH
MOTOYHOI AisIbHOCTI 1eHTpiB). [lomankina gonoMora Mae CIpUATH TaKOX CTBOPEHHIO OLIBII MOBHOT
CHCTEMH JaHUX Ta aHaJi3y LI0A0 BUIIB IOPUANYHUX MPOOIEM IpoMasiH, Ta LUIAXIB iX BUPIMLICHHS.
i nani 3 aHANITHYHIMHU MaTepialaMy MepeaBaTd OpraHaM, B KOMIIETEHIIII0 IKUX BXOAUThH pO3po0Ka
MOJIITUKY Ta 3aKOHO/IaBCTBA.

2) Oxkpim LHIO/I, nomoMory ciij HagaTH TaKoK OpraHizamii 3 MOHITOPHHTY pUHKY 3emiti. Ls
oprasizaris Moria 0 aKkyMyJIIOBaTH JaHi 3 BIPOBaKCHHS 3eMeIbHOT pehOpMHU, CTBOPEHHS PUHKY
3eMJTi, a TAKOXK TIPOBOJIUTH ACTALHUAN aHai3 HEe3aJIeXHO BiJI JEpKaBHUX YCTAHOB Ta Pi3HUX TPYII 3
PI3HUMH HTEpECaMHU.

3) JlouinbHO MPOAOBKUTH HAIaHHS JONIOMOTH y chepi po3poOKM cTparerii Ta 3aKOHOJABCTBA 3
BUKOPUCTAaHHIM JaHUX Ta aHATITHYHUX HanpaltoBanb L[eHTpiB IopuaIn4HOi JONOMOTH Ta OpraHizamii
3 MOHITOpHHTY pHHKY 3eMii. [Ipu moTpebi, Taka ciryx0a MmoBUHHA OyTH TaKOK CIIPOMOXKHA JaBaTH
EKCIIePTHI KOHCYIbTallil (3 BUKOPUCTAHHSIM HAIIOHAIBHOTO 1 MiXKHAPOIHOTO JOCBIY) y po3pooiii
3aKOHOMPOECKTIB, TIOJIOKEHb T4 HOPMATHBIB.
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4) Cunig TakoX MPOJOBKHUTH “TJIOTHI MPOEKTH ™ 3 CYLIILHOI IHBEHTapU3aIlil 3eMellb CUTbCHKHUX paj Ta
BUAAYi JepKaBHUX aKTiB, 3aJy4YHMBIIH J0 IIOTO MPOIIECY JOJATKOBO HEBEIHMKY KiTBbKICTh Cill a00
MICBKHX TEPUTOPIii, 0COOINBO y peTioHax, Jie € collialibHa HAIpyra ad0 OCTIOPIOETHCS TTUTAHHS TPaB
BJIACHOCTI Ha 3eMJIr0. OJUH 13 TakuX perioHiB - KpuM, e BUAIIEHHS 3eMITi CiM’SIM KPUMCBKHUX TaTap,
110 MOBEPTAIOTHCS TOJIOMY, BUKJIHKAE cynepeuku. [IpogoskeHHs poOiT 3 Buaadi JepKaBHUX aKTiB B
CLIBCHKIH MiCIIEBOCTI, SIKi (DIHAHCYIOTHCS 332 PaXyHOK MO3MKH CBITOBOTO OaHKY, HE BUPINIYE i
po0JIeMH, SIKI CTOCYIOTBCSI PI3HUX KaTeTopii 3eMJIEBOJIONIHE. OTXE, Y paMKaX IMJIOTHOTO MPOCKTY
MI13Y (sikuit mpaitoe 3 yciMa BUAaMH 3eMeb) MOXKYTh OyTH OIpalbOBaHi METOIH ITOCEPEIHULITBA Y
BUPILICHHI IIUX ITPOOIIEM.

Ockinbku IpoekKT ,,[linTpuMKH puBaTH3aMLii 3eMi B YKpaiHi” 3aBepLIy€EThCs, TO 3aCTOCYBaHHS HOTO
HanOaHH CITiJT Kpalie 3a0€3NeUnTH CIITFHUMH 3YCHUIUIIMHA, 3a]Ty9HBIIH J0 ITHOTO BiMMOBIAHI YPAIOBi
BimomcTBa (Jlepxkom3em Ta Mintoct) Ta CBiToBHit 6aHK. CyTTEBE pO3yMIiHHS JOCBITY, HA0YTOrO
npoekToM ,,IlinTpumMku npuBatu3anii 3emii B YKpaini”, MOTJIO O CIPUATH YCIILITHOMY BUKOHAHHIO
CKJIAZIOBUX MPOTPaMU MOJANTBIIIOT0 BUTOTOBJICHHS 1 BUaui Iep»KaBHUX aKTiB HA 3eMEIbHI UISHKA
CLTBCHKOTOCTIOAAPCHKOTO MPU3HAYCHHS T4 PEECTPaIlii MpaB BIACHOCTI.
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EXECUTIVE SUMMARY

BACKGROUND AND PURPOSE OF EVALUATION

USAID’s program sought to revitalize the agricultural sector through land privatization and, at the same
time, provide the rural population a social safety net. USAID hoped to enhance the ability of small- and
medium-scale enterprises (SMEs) to use frozen capital assets, thereby allowing the agricultural sector to
recapitalize and accelerate growth in value-added food processing. Transferring ownership of land to rural
individuals who have become economically disenfranchised during the transition from a planned to mar-
ket economy is also expected to improve living standards for the rural poor, most of whom are elderly.

Both the success of the USAID-funded Ukraine Land Titling Initiative (ULTI) in developing the land
market and its expected result of credit expansion depend on the ability to transfer and mortgage land and
property as well as the suitability of land as collateral in the eyes of formal lenders. At USAID’s initia-
tive, this evaluation has been undertaken to evaluate ULTI’s performance and Ukraine’s progress with
land market development for the purpose of (1) strengthening USAID’s collaboration with the World
Bank (WB) land reform program, (2) improving on its approach to land reform and land market develop-
ment in the Ukraine, and (3) identifying new strategies and development pathways for assisting Ukraine’s
land privatization and land market development.

LAND REFORM IN UKRAINE

Land reform in Ukraine has passed through three stages. The first stage (1988—1992) gave productive en-
terprises (farms, industrial and trade entities) independent management and self-financing. In the second
stage (1992—-1999), collective ownership of farmland was transformed to common ownership (without
delineation of land plots in nature). In the current third stage (2000—present), land shares of farmland are
being transformed into citizen ownership by issuance of a State Act with or without delineation in nature
and with the right to lease to a farm enterprise or work the land independently.

In terms of the volume of land parcels created and legal documents issued, the second and third stages of
land reform have shown significant success. In the second stage, by 1998, land under collective farms was
largely transferred to the 6.9 million citizen farm members by receipt of their land share certificates which
USAID helped to create and deliver. In the third stage, the land share certificates are being transformed
into State Acts. This task is the focus of the ULTI project as well as efforts by the State Committee of
Ukraine for Land Resources (the SCLR) and the World Bank project.

There is an implied fourth stage of land reform in which some or all of the existing limitations on the use
and disposition of land will be lifted. As of today, Ukraine has not fully defined the principles, institutions,
procedures, or practice that will characterize its future land system. It may achieve over time a full system
of civil law and market relations following the models of European civil law. Alternatively, it may pursue
a system in which the state retains a stronger role as manager of land use and overseer of transactions and
market activity. Certain decisions that will be made in the near future will have a critical influence on the
direction of land policy. These include the conceptual and practical definition of the “unified registry/
cadastre,” which will be assisted by the World Bank loan. They also include consideration of the draft law
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On the Land Market and other legislation. The “moratorium” on the sale of agricultural land is scheduled
to end in January 2007. The state should be considering the policies and preparing the actions that it will
take in response to this event.

These decisions may provide new substance and stronger methods of protection to the legal content of the
rights that ULTI has helped to secure for citizens. Or, they may have the effect of eroding the situation of
citizen landowners by placing more burdensome regulatory requirements, transaction costs, and opportu-
nities for ad hoc interference by state/municipal officers in citizen and enterprise dealings with land.

Key Issues and Findings

e  Ukraine is mid-stream in its land reform program, having achieved significant milestones in issuing land
shares and State acts, but the present dual system of civil law and the Land Fund will require ongoing at-
tention under a fourth stage of land reform

e The existing system of multiple agencies that form and register land and property documents is highly
flawed as the support system for civil law and market transactions.

o The current system provides a number of obstacles to the process of determining and offering proof of
rights in land and property.

e  Without clarification of the concept and purposes of registration, the system resulting from unification of
the existing elements will be unable to reveal a clean “chain” of legally significant actions, free from the
clutter of other data.

e The concept of a “unified cadastre” as it now stands in the law will not remedy the problems outlined
above.

Recommendations

1. There is ongoing need for donors (and in particular USAID and the World Bank) to assist the Ministry of
Justice (MOJ) and the SCLR with technical assistance in the areas of land policy and legal and regulatory
reform with respect to land and property.

2. The World Bank, through its loan to the Government of Ukraine (GoU), must provide clearer policy and
technical direction on the features of a unified registry system that it seeks to create or promote.

UKRAINE LAND TITLING INITIATIVE PERFORMANCE AND LESSONS LEARNED

Since the adoption of the Land Code in 2001, Ukraine has been carrying forward the transfer of ownership
rights in four major categories of land: (1) the land shares, issued to rural citizens as common owners of
agricultural fields (without specific land parcels), are being transformed into State Acts of ownership of
specific land parcels; (2) citizens can also obtain the State Acts of ownership in their small parcels (hous-
ing, garden, subsidiary farm); (3) existing commercial and industrial land users can purchase the owner-
ship rights in the land they occupy (enterprise land sales); and (4) municipal administrations can offer
newly formed urban land parcels for development at auctions and by tender.
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The ULTI has assisted this stage of land reform in five ways. First, it is providing the technical and legal
support (surveying, preparation of documents, verification of citizen rights) to transform rural land shares
into State Acts. It is expected that 1.8 million State Acts will be issued and registered by the project’s end
in September 2006 (out of the 7 million total for all rural Ukraine). Second, it has assisted over 14,000
commercial and industrial enterprises to acquire their land ownership. Third, it has carried out programs
of public education on land rights and provided free legal assistance to citizens through 26 legal aid of-
fices. Fourth, it has helped the national government formulate policy and drafting legislation. Chief among
its work in this area has been assistance with the drafting of the law of 2003 On the Procedure for Divid-
ing in Nature the Land Parcels of Owners of Land Parcel Shares, and its review and comment on the law
of 2004 On the Delineation of State and Communal Ownership. Fifth, it has initiated pilot projects to test
a procedure of “village-wide” survey, issuing and registering State Acts for lands in all categories—
agricultural, housing and small parcels, and commercial/industrial.

ULTTI’s achievements have made a significant contribution to Ukraine’s land reform, not only in the vol-
ume of State Acts issued to citizens, but in demonstrating methods of land parcel formation, legal verifi-
cation, and registration that are less complex and costly than alternative methods.

Key Issues and Findings

o ULTLI’s supported legal aid centers (LACs) have been very effective in making citizens more aware of
their newfound land rights, but they have not yet met the need for delivering legal recourse.

e ULTI’s mass media campaigns have proven effective in raising public awareness of people’s land rights
and its titling program.

e  While the ULTI project has assembled relevant data to monitor project activities, USAID might have
considered building in an applied policy and research component to better evaluate ULTI’s performance
and contribute to public knowledge on constraints to land market development.

e ULTI has taken a public position that the registry system should be removed from the jurisdiction of the
SCLR and reassigned to the MOJ or ordered to reduce corruption and break up SCLR’s monopoly pow-
ers in land affairs.

Recommendations

1. There is need to either reallocate existing resources to fewer oblasts or augment resources of the
LAC:s to enhance their reach to legal clients, take more “precedent-setting” cases, and tackle a wider
range of citizen legal problems.

2. In the design of future technical assistance (TA), it will be important to carefully separate advocacy
components from TA on land policy and legal and regulatory reform.

3. Through subcontract mechanisms, invest in data gathering and analysis that rigorously monitor land
tenure reforms and lifting of constraints on economic growth to help counterbalance or dissolve gov-
ernment’s monopoly on knowledge generation and information dissemination.
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LAND MARKET DEVELOPMENT AND CREDIT ACCESS

Outside of land and real estate markets working in principal cities, the land market in rural areas is very
weak. Enterprises that still manage agricultural production, input purchases, and supply and distribution
of agricultural commodities cannot own agricultural land or leverage it for collateral. For the majority of
rural landowners locked into leases, their land is of no value for agricultural finance as land values are
low and the lending will not serve the financing needs of the enterprise as a lessee that engages in produc-
tion. For private independent farmers who can own land, a combination of factors detract from the suit-
ability of using their land as collateral, the moratorium on sale of agricultural land, low land values that
will discount land’s collateral value even if the moratorium were lifted, a significant level of institutional
inefficiency in transacting land and property in rural areas, and consequently high lender costs in foreclo-
sure. Not surprisingly, the feasibility of using land as collateral to leverage agricultural finance has not
been realized. While there has been growth in agricultural credit, much of this credit expansion has gone
to larger-scale enterprises and not to private individual farmers.

It would be incorrect to draw the conclusion that the above data suggest a sluggish land market. Quite to
the contrary, there appears to be strong turnover of land in inheritances, leasing, rental, and informal land
sales (using power of attorney transfers). The team heard on a number of occasions of informal contracts
being drawn up to document the transfer of property. The dynamics of the market suggests two disturbing
trends that will ultimately undermine the integrity of the land register and titling effort. First, because of
high cost in resurveying and re-registering transactions, many transactions are taking place “off the
books.” Second, as a result, it will be impossible to maintain the “chain of ownership” necessary to pro-
tect the rights of landowners and efficiently supply proof for future transactions.

These predictions are not inevitable, particularly if the steps involved in transacting land are simplified
and fees are lowered, not only for first registrations but also for secondary registrations in the foreseeable
future. Without this, however, in 10 years’ time Ukraine could find itself in the position of needing to re-
register as first registrations what has already been done once.

Key Issues and Findings

e Land and agrarian reform in the Ukraine has not yet been fully achieved, as measured by people’s legal
and economic freedom to exercise their rights in land and property.

e ULTI’s approach to land survey without establishing boundary markers to delineate individual parcels is
more cost effective than the World Bank approach, while the latter is technically superior, but only on
the margin.

e  What is more appropriate than technical superiority is the prevailing regulatory framework governing
administration of the Land Fund that influences private incentives to survey and register transactions in
first and secondary transactions.

e ULTI’s and the GoU’s accomplishments will have only a modest and gradual effect on development of
the land market in rural areas until encumbrances imposed by administration of the Land Fund are miti-
gated.

o Lifting the Moratorium on Agricultural Sales will have an effect, but only on the fringes of agricultural
land and only for the well-to-do who can navigate the Land Fund bureaucracy.
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e Until the Land Fund bureaucracy is dealt with, the risk is not slow land market development, but rather a
dynamic market that drives transactions into the grey economy that ultimately undermines the current-
ness of the register.

Recommendations

Urgent attention needs to be given to liberalizing the land market and eliminating the encumbrances on
land ownership imposed by administration of the “Land Fund.” Until the GoU sets forth a path that mini-
mizes the inconsistency and frictions caused by its pursuit of dual civil law and state control of the “Land Fund,”
there will be few alternatives to stimulate a formal land market that serves the majority of landholders. A sub-
stantive policy debate is needed that reconciles this conflict and gives consideration to the following options:

o The cadastre offices are separated from the technical functions of the SCLR, effectively decoupling land
rights from SCLR technical services.

o The legal and regulatory framework with regard to land and property in practice is simplified to identify
and maintain only the critical functions required by the SCLR.

e Rather than simplification, much of the administration of the Land Fund is done away with, including
many of the roles, functions, and responsibilities now practiced by the SCLR.

e A “Transaction Fund” is established to assist landholders with secondary registrations for a time period
to be established in which all costs are covered by the GoU from survey to issuance of State Acts to re-
registration.

None of these options at present look likely or affordable, but the cost of inertia is also very high once there is
validation of the finding that a dynamic land market is moving ownership off the register.

LAND TITLING PROJECTS AND LAND REFORM INTERVENTIONS

Two organizations—USAID and the World Bank—have historically provided (and continue to provide)
the majority of assistance to the GoU in areas of land survey and mapping, land tenure reform, land ti-
tling, and land registration. Important complementary work is being carried out by other bilateral donors,
but these efforts are less substantial in scope and focus.

Key Issues and Findings

e Slow implementation of the World Bank loan with the GoU has theoretically limited space for USAID
engagement and, due to uncertainty, is confounding USAID programming on what it might contribute in
the area of land market development.

e Ininstances where USAID has had the opportunity to collaborate with the World Bank on critical pro-
gramming in areas of land and finance, the experience has been mixed.
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Recommendations

e Ifresources and time permit, USAID should identify pilot “areas of confluence” where a portion of re-
sources from each project will be programmed to achieve targeted and integrated impact. For example,
three sites might be chosen: where ULTI’s pilots and the Ukraine Local Economic Development
(ULED) project’s municipal planning are joined; the Access to Credit project, which works on municipal
financing and agricultural leasing; and the Agricultural Policy project, which works with private agri-
business to accelerate investment.

o USAID is advised to organize a mini-roundtable attended by the SCLR, MolJ, the World Bank, and other
donors as appropriate to diplomatically raise issues of timing and opportunities for USAID technical as-
sistance.

RECOMMENDATIONS FOR FUTURE PROGRAMMING OF USAID FUNDING

In the near future, land reform in Ukraine will move forward along three major paths. First, the state will
seek to complete the transformation of rural land shares to State Acts, and it is still hoped that a World
Bank loan will finance this activity. Second, the existing system of multiple land and property registries
will be transformed into a “unified cadastre,” also with expected World Bank loan support. Third, begin-
ning in 2007, the temporary moratorium on purchase/sale of agricultural land (imposed in 2001) will be
lifted and gradually, thereafter, other restrictions on transactions and ownership of various categories of
land will be removed.

In this new context of continuing land reform, the legacy of ULTI and USAID’s earlier land projects
should not be lost. A limited number of useful tasks of assistance remain, which the Ukrainian counter-
parts have identified and USAID should consider.

e The LACs, providing free legal services to rural citizens, should continue to receive donor support for a
few years while they transform their operations into an independent nongovernmental organization. This
assistance should help them to direct their efforts further in taking test cases that can establish the rules
and interpretations of citizen rights (in addition to the routine negotiations that make up the bulk of their
current activities). Further assistance should also help create a more complete data system and analysis of
citizen legal problems and solutions, and communication of these data and analysis upward to influence
policy and legislation.

e Outside the LACs, support should be given to a land market monitoring organization, which can assem-
ble data on the progress of land reform and land market formation and provide thorough analysis, inde-
pendent of the state agencies and the various specific interest groups.

e Support should also continue for a policy and legislative assistance service, which can draw from the
data and analysis produced by the LACs and the land market monitoring organization. This service
should also have the ability to supply expertise, domestic and international, when needed to assist with
drafting laws, regulations, and normative standards.

e The “pilot projects” of village-wide land parcel formation and issuance of State Acts should continue
with a small number of additional villages or urban areas, specifically chosen in areas of social tension or
dispute over land rights. This would include the Crimea, where the grants of land to returning Tatar fami-
lies have been controversial. The continuation of agricultural land parcel formation (financed by the
World Bank loan) does not address these problems that involve multiple categories of land holdings.
Thus, within a village-wide land titling project (encompassing all lands), methods of mediation may be
worked out.
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As the ULTI project comes to an end, its legacy should be better insured by a cooperative effort with the
pertinent agencies of the Ukraine government (the State Land Resources Committee and the MOJ) and
the World Bank. Elements of the program of continuing agricultural land parcel formation, issuance of
State Acts, and registration could benefit from a thorough understanding of the lessons learned by ULTI.
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1.0 BACKGROUND AND
PURPOSE OF EVALUATION

1.1 OBJECTIVES OF THIS EVALUATION

USAID’s program has sought to develop a land and property market, revitalize Ukraine’s agricultural
economy, and provide the rural poor and the elderly with a social safety net. Through development of a
land and property market, it hopes to enhance the ability of small- and medium-scale enterprises (SMEs)
to use frozen capital assets,' thereby allowing the agricultural sector to recapitalize and accelerate growth
in value-added food processing.” Transferring ownership of land to rural individuals who have become
economically disenfranchised during the transition from a planned to market economy is also expected to
improve living standards for the rural poor, most of whom are elderly.’

Accomplishing these objectives will hinge on the successful implementation of a diverse portfolio of
USAID projects visited during the course of this evaluation. USAID also assumes satisfactory progress of
the World Bank’s complementary land titling program and demonstrated commitment by the Government
of Ukraine (GoU) to provide legislative and regulatory support. USAID also believes that as a result of
Ukraine’s recent “Orange Revolution,” it will be possible to achieve new synergies among the GoU,
USAID, and World Bank programs.

Both the success of the USAID-funded Ukraine Land Titling Initiative (ULTI) in developing the land
market and its expected result of credit expansion depend on the ability to transfer and mortgage land and
property, as well as the suitability of land as collateral (notably land having value) in the eyes of formal
lenders. At USAID’s initiative, this evaluation has been undertaken to:

1. Review the status and performance of ULTI, its success in laying the foundation for land market de-
velopment, and its contribution to achieving the mission’s Strategic Objective (SO) 2.3: Increased
Access to Land and Credit.

2. Assess the effectiveness of ULTI’s technical assistance (TA) with land privatization and in develop-
ing the land market in Ukraine.

The Ukraine State Committee on Land Resources estimates the normative value of all land in Ukraine at 330 trillion UAH ($66
trillion) (SIDORENKO 2005). Based on actual land values reported or interpolated in this paper, this estimate is grossly exag-
gerated.

Ukraine will not be able to dramatically increase its agricultural GDP unless increased factor productivity and an expansion of
input markets increases agricultural output, and expanded access to output markets increases value-added in the marketing
and processing of agricultural commodities.

The Impact of Land Titling in Ukraine Survey conducted in September 2003 demonstrated that, by assisting rural individuals to
transform their right to land ownership into real ownership, their income earned from leasing agreements increased by 32%
(Rolfes 2003). (Note, see caveats in Box D in Section 4.0).
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3. Consider whether ULTI’s pilots aimed at comprehensive “village-wide” registration provide a prom-
ising new method for land titling.

4. Propose mechanisms and strategies for improving coordination between USAID and the World Bank
land reform and privatization activities.

5. Formulate a strategy to support further development of the land market and accelerate investment in
the rural agricultural sector as possible next steps for future USAID intervention.

The present evaluation thus seeks to evaluate ULTI’s performance and Ukraine’s progress with land mar-
ket development for the purpose of making recommendations for (1) strengthening USAID’s collabora-
tion with the World Bank’s land reform program, (2) improving upon its approach to land reform and
land market development in the Ukraine, and (3) identifying new strategies and development pathways
for assisting Ukraine’s land privatization and land market development.

1.2 METHODOLOGY

A two-person team, comprising a land economist and team leader (Michael Roth) and a land lawyer and
registration specialist (Bill Valletta), was mobilized to carry out the statement of work (SOW) (attached in
Annex 5 of this report). Funding was provided by USAID/Kiev through the Lessons Learned: Property
Rights and Natural Resource Management Task Order under the Rural and Agricultural Incomes with a
Sustainable Environment (RAISE) IQC. Gregory Myers, the cognizant technical officer (CTO) of this
task order, also participated in the assessment. The methodology involved review of documentation listed
in Annex 1 and key informant interviews with government officials, survey contractors, and ULTI project
staff in Kiev and in four of ULTI’s field offices in

Koresten Oblast, Kherson Oblast, Chernigiv Oblast,

and the Autonomous Republic of Crimea, as de-

tailed in Annex 2.* In addition, a Roundtable on

Land Titling and Land Market Development in

Ukraine (see Annex 4) was organized on § February

2006 to review the team’s findings and solicit fur-

ther input from Ukrainian experts.

The evaluation covered a three-and-a-half-week
period starting on January 22 and ending with the
team leader’s departure on 16 February 2006. A
revision of the draft report was submitted to USAID
Kiev on 18 February 2006, with an updated revision
sent again to USAID on 23 March 2006. This final
revision incorporates comments made by USAID
on 7 April 2006 and by the ULTI project office on
Photo: USAID Staff

19 April 2006. Roman Schmidt (right), head of Association of Ad-

i i visory Services of Ukraine, confers with Oleksandr
T:e SChzdule of Mee?'n%s’. Ir;terwewst, sn%(;%tgcts Muliar (left), ULTI activity manager, USAID Round-
( \nnex - ) was organized in arge part by table, 8 February 2006.
with assistance from the Chemonics ULTI office.

An outline of the evaluation report was submitted to USAID on January 29 for its internal review, one

4 Much of the evaluation is based on anecdotal information, and some data, but there have been very few studies and even less

analysis of the impact of land privatization/land reform in Ukraine.
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week after the team’s arrival in country as stipulated in the SOW. Each of the five chapters or sections
that constitute the main body of the report reflect the principal thematic foci outline in the SOW. Each
chapter or section starts with a review of relevant background material based on review of the literature,
and then concludes with an assessment of issues based on personal interviews and field level study. Cer-
tain issues were already identified in the SOW and represented an initial focal point of enquiry; other is-
sues were identified in the context of personal interviews. Lines of enquiry were also shaped by the
team’s comparative experiences with land and agrarian reform and their legal and economic backgrounds
that helped formulate or shape hypotheses on land reform realities and impact.

The methodology used involves primarily key informant interviews and triangulation, the latter involving
similar or related questions posed to multiple informed respondents in order to refine key facts and/or
cross-check the verity of responses being given. Approximately one-week of the team’s visit to Ukraine
was spent on visits to ULTI project field sites organized by the ULTI project office. The remainder of the
time was spent in Kiev interviewing key informants at the national level with GoU counterpart agencies
and other donors, on meetings with USAID, and on writing the report.

Since a significant portion of the evaluation involved the assessment of the ULTI project, a large amount
of time needed to be spent in interviews with its personnel. The team in these meetings sought to maintain
objectivity and privacy to allow for dissenting views if they existed. On the basis of the team’s assessment,
ULTI project personnel were helpful in contributing logistical support, providing background and docu-
mentation on ULTI project components, and providing their personal assessments of land reform in
Ukraine. However, in no instance did this support cross the line in terms of influencing the evaluation or
deflecting criticism. Quite to the contrary, the ULTI project staff for the most part left the team alone and
volunteered its support and services only when asked to do so by the team or USAID.

The team also debriefed USAID and the ULTI project chief of party (COP) at multiple points during the
course of the evaluation, and briefed ULTI project staff on other occasions. These meetings are docu-
mented in Annex 2. In early discussions with Allan Slipher, the ULTI project COP, the discussions
tended to cover points of clarification. In subsequent meetings with Slipher and ULTI project staff, the
meetings provided a forum for giving feedback (for purposes of triangulation) and to solicit personal
views on possible future land reform interventions.

In a few instances, the respondents agreed to be forthcoming on providing information only if their names
and organizational affiliations were kept strictly confidential. The evaluation team has abided by these
requests, and has generally kept the sourcing of information to a minimum to avoid association by ab-
sence of being named.

1.3 ORGANIZATION OF THE REPORT

The remainder of this report is laid out in five sections. Section 2.0 describes the history of land reform
and privatization in Ukraine. Section 3.0 assesses ULTI’s project performance and lessons learned. Issues
related to agrarian structure, land market development, and financial market access in Ukraine are the fo-
cus of section 4.0. Section 5.0 examines coordination and collaboration among USAID projects and the
World Bank program. Each section concludes with an evaluation of key issues identified by the team or
raised by the SOW. Recommendations are stated in each section as appropriate. In a final section 6.0,
overarching conclusions are drawn and recommendations are made for future USAID programming.
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2.0 LAND REFORM AND
PRIVATIZATION IN UKRAINE

21 LAND TENURE AND PROPERTY RIGHTS REFORM

The status of land reform in Ukraine today can be understood by comparison with the Baltic states, Po-
land, and other East European countries where land markets have emerged more quickly when the follow-
ing conditions were achieved (RDI, 2000; Environmental Information Systems, 2002):

e Large numbers of objects were formed (land parcels, buildings, or premises) with the civil legal status of
“real property.”

o These objects were transferred or recognized in the ownership of individuals and juridical persons who
had the legal capacity to acquire and dispose of them in direct person-to-person transactions.

e Reasonably convenient and cost-effective methods became available to bring together sellers and buyers,
lessors and lessees.

e The civil law was revived to recognize these transactions as binding (on the parties and against “all the
world”) and the courts were empowered to uphold the rights and obligations created by these transactions.

e A convenient and cost-effective method was provided to obtain proof of the legal rights, whenever
needed, through the land book or registry.

e Soviet-style administrative land management, which made the state a mandatory third party in all trans-
actions, was abolished.

e Economic activity reached a level sufficient to create demand for land and property objects, and indi-
viduals and juridical persons began to make a supply of units available for sale/lease.

These nations achieved market activity relatively quickly because, at the start of transition, they had
stated a clear goal of reviving the civil law. These states had European-style civil codes in the period be-
fore Communist rule, and the civil principles and practice were legitimate and familiar for most citizens.
In this context, each element of land and property reform (legislation, institutional change, legal and
transaction documentation, and procedures) could borrow from and be tested against the complete, mod-
ern systems of property and land law in Europe generally.

In Ukraine, civil law tradition was weak, and there was no broad agreement to the goal of achieving
European-style principles and practice. Concepts of social protection and noncompetitive economic activ-
ity remained attractive to many groups, and the principle of “land as the patrimony of all the people” was
kept in the Constitution and the Land Code. On the basis of this principle, Ukraine retained the Commu-
nist-era concept of the Land Fund, which has described the state system of control over the allocation and
use of the land. Ukraine’s land reform has been deliberately gradual and has sought to introduce selected
elements of civil law alongside the Land Fund (Valletta and Nosik, 2002).
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What is not clear today is whether this dual system of civil law and the Land Fund is envisioned as a stage
of transition only, or whether Ukraine envisions it to be the permanent end-result of its land reform. If the
future vision does include the Land Fund co-existing with civil law, the dilemma for Ukraine’s leadership

will be how to create a practical system that can efficiently manage and integrate both aspects of land re-

lations. For the international donors assisting transition, the problem will be how to adapt the civil law
models of land legislation, regulation, and practice to Ukraine’s peculiar dual system.

2.2

DISTINCT FEATURES OF OWNERSHIP IN THE DUAL SYSTEM

Ukraine has made progress in revising its legal and
regulatory framework with regard to land since in-
dependence (see Box A for the recent legislation),
but as Myers (2002) points out, land tenure and
property rights are still encumbered by state over-
sight, monitoring, and intervention in ways that dis-
courage private sector investment. Ukraine’s new
laws, regulations, and decrees continue to preserve
the state’s substantial role in ensuring rational land
use, protecting the environment, valuing resources,
managing land transfers, and preventing speculation
to ensure that state goals and objectives are met.

Four main features of the Ukrainian Land Code and
land legislation, which have been retained from So-
viet law, distinguish its concept of ownership from
the typical systems of European civil law:

Property rights in land originate both from (1)
the formation of a civil law status for each land
parcel and property unit and (2) administrative

Box A. Selected Recent
Land Legislation Adopted

Land Code of Ukraine, 2001
Law On Hypotek (Mortgage), 2003

Law On the Procedure for Dividing In Nature the
Land Parcels for Owners of Land Parcel Shares,
2003

Amendments to the Law On Payment for Land,
2003

Law On the Valuation of Land, 2003

Law On the Subdivision of Lands between State and
Communal Ownership, 2004

Law On Protecting the Constitutional Right (of Citi-
zens) to Land, 2005

Decree of the President, no. 134/2003, On the
Method for Creating a Unified System of State Reg-
istration of Land Parcels, Real Property and the
Rights in Them in the Framework of the Cadastre

allocation of each unit from the Land Fund (and the buildings and housing funds) based on fulfillment
of conditions and demonstration of socially useful purposes.

The specific elements of law are applied to land parcels and landholders by categories, not to all types
of land or persons. For example, juridical persons can acquire land only for the specific classified
uses, corresponding to their types of production or services—commercial, agricultural, industrial.
Citizens can acquire land for housing, subsidiary gardening, personal agricultural production, and rec-
reation (dacha) use. Agricultural land is prohibited from sale of ownership until 2007; housing and
commercial land has been subject to sale since 2001.

The various elements of the civil law side have been defined and transferred to citizens and juridical

persons in stages (see below).

Because of the dual origins, categorical application, and staged introduction of civil law, today there

are parallel elements of administrative control and civil/market transactions. These operate simulta-

neously and are commingled.
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2.3 STAGES OF LAND REFORM

Land reform in Ukraine has passed through three stages of evolution and will require at least one more
stage:

1. The first stage (1988—1992) gave productive enterprises (farms, industrial and trade entities) inde-
pendent management and self-financing. Land and property relations changed from unpaid state allo-
cation of assets by unilateral grants to paid possession and use of assets under two-party lease con-
tracts. Farm workers were recognized with collective ownership of the land and property objects.
Citizens generally were recognized to have rights of life possession and inheritance in their small par-
cels of housing, garden, and recreational land.

2. In the second stage (1992—-1999), collective ownership of farmland was transformed to common own-
ership (without delineation of land plots in nature). Each citizen/land share owner was allowed to
lease his/her shares to a farm enterprise or withdraw the share to work it as an independent (family)
entrepreneur. Individual citizen rights in small parcels were recognized as ownership. Non-agricultural
enterprises and entrepreneurs could transform their rights of possession to ownership or lease.

3. In the current third stage (2000—present), land shares of farmland are being transformed into citizen
ownership by issuance of a State Act with or without delineation in nature and with the right to lease
to a farm enterprise or work the land independently.’ Rights of disposition by sale or placement in an
enterprise capital fund are withheld until 2007. Citizen ownership of small parcels can be defined as
full civil law ownership (with unlimited disposition) by obtaining and registering a State Act. Non-
agricultural enterprises must transform their rights of possession into leasehold or ownership.

In each of these three stages, the land reform was expected to have a direct effect in transforming the rela-
tionship of farm workers and management within the structure of large farm enterprises as described in
the following way (World Bank 2003, p. 3):

Until [2001] ..., the size and organizational structure of most former collective farms had remained largely un-
changed from their Soviet predecessors, despite numerous legal transformation and name changes over the last
ten years. ... [L]ack of management and labor incentives to maximize the long-term profit of the collective, lack
of accountability of managers, and perpetuation of production practices more appropriate to a central planned
economy, combined with the poor economic and policy environment, has led to the low productivity and per-
formance of these farms. These incentive problems when combined with poorly-defined ownership rights and
poor contract enforcement have resulted in a critical shortage of agricultural credit and financial liquidity in the
rural sector. In an attempt to save them from bankruptcy, the government has provided subsidies in the form of
direct supplies of agricultural inputs, debt write-offs, tax write-offs, tax exemptions, and subsidized credit. Pri-
vate household farmers, on the other hand, have grown in numbers, shown productivity increases, and been able
to survive in the same policy environment without these subsidies.

In terms of the volume of land parcels created and legal documents issued, the second and third stages of
land reform have shown significant success. In the second stage, by 1998, land under collective farms was
largely transferred to the 6.9 million citizen farm members by receipt of their land share certificates,
which USAID helped create and deliver. In the third stage, the land share certificates are being trans-
formed into State Acts.® This task is the focus of the ULTI project, and of efforts by the State Committee
of Ukraine for Land Resources (SCLR) and the World Bank project (see section 5.0).

The State Act is the document of proof of ownership. In translation, it is often called the title or the state deed; however, its
legal content and status is very different from the meaning in European civil and common law contexts.

These are sometimes referred to as titles or deeds (as in section 5.0) although neither term is entirely accurate in the European
or American sense.
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With respect to other household and non-agricultural lands, systematic projects have not been undertaken
to issue State Acts on a mass scale. Over 11.7 million citizens are recognized as the owners of small par-
cels, and they are free to initiate the process of gaining their State Acts (see section 4.0 for elaboration).
The SCLR estimates that 3.7 million citizens have done so.” Privatized enterprises, already occupying
land, have the legal right to purchase the ownership right from the state and, under the Enterprise Land
Sales Project up to 2001, USAID helped about 12,000 companies become landowners. USAID assistance
has also been given in the past to some municipal governments to conduct auctions and tenders of vacant
commercial and industrial sites for development.

There is an implied fourth stage of land reform in which some or all of the remaining limitations on own-
ership will be removed. This may include the moratorium on sale of agricultural land, other restrictions on
land transfers, the prohibition on ownership by a farm enterprise, the 100-ha total ownership limitation, and
the prohibition on sale to a foreign entity. If a commitment is made to achieve a full civil law system, there
will be a very significant restructuring of land and property administration (including registration) follow-
ing European models. However, if the policy remains the pursuit of a unique, dual origin system, the end

goal of legal relations, documentation, and institutional arrangements cannot be predicted at this time.

2.4 REGISTRATION OF RIGHTS IN LAND AND PROPERTY

In Ukraine, the creation of a registry of land and
property rights has been especially difficult be-
cause of its dual-origin land rights system. Ukraine
has preserved all the elements of its former Soviet-
style land and, to manage all these data, Ukrainian
government units have created a complex system
of competitive registries, each of which contains
some of the legal elements usually found in a
European civil law registry but commingled with
elements related to the Land Fund and “building
fund” management (see Box B).

Ukraine has preserved all the elements of its for-
mer Soviet land and buildings registries, which
were designed as the mechanisms of management
of the “Land Fund.” Since 1992, the government
has added several new administrative units with the
responsibility of creating and keeping the records
of land and property transactions, authorized by the
Land Code, the Civil Code, and other new legisla-
tion. These have followed the model of European
style registries and have been established with the

Box B: Multiple Registries in Ukraine

Data are kept in all of the following places:

1. The State Acts and other initial privatization docu-
ments are formed and kept in municipal-level registries
(village or city Rada archives).

2. Data on land parcels as physical objects (bounda-
ries, location survey data, and maps), as economic and
social objects (productivity data, normative valuation,
monetary valuation, designated use), and data on land
ownership (but not subordinate rights) are formed and
maintained in the offices of DerzhKomZem and its
subordinate state enterprise (the Cadastre Centers).

3. Data on buildings, apartments, and premises are
kept in the Bureau of Technical Inventory (BTI) which
includes physical data, economic/social data, owner-
ship, and legal rights data.

4. Data on subordinate rights (lease, mortgage), trans-
actions (purchase/sale, inheritance), and judicial orders
or limitations (court liens, notices of foreclosure) are
contained in separate registries of the Ministry of Jus-
tice with control by the notary service.

assistance of USAID, the World Bank, and other donors. This has resulted in a complex system of com-
peting registries (see Box B). To remedy the situation, Ukraine has made a commitment to join the sepa-
rate registries into a “unified” cadastre within the framework of the World Bank loan.

7

Press, p. 45.

DerzhKomZem, 2005, Cychastnii Stan Zemelnoi Reformi v Ukraini (Current Status of Land Reform in Ukraine), Kiev Yrozai
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This commitment has been restated as recently as 20 January 2006, by Cabinet of Ministers Decree no.
42. The pertinent legislation—Law no. 1952-1V of 1 July 2004 On State Registration of Real Rights in
Immovable Property and Changes to Them—embodies the concept of the unified cadastre, and it appoints
the SCLR as the agency that will create and manage it. The SCLR has announced that it will be ready on
1 June 2006 to launch the new unified system within its network of cadastre centers. However, two obsta-
cles have arisen that may block the SCLR’s intentions. First, the State Anti-Monopoly Committee issued
a Recommendation on 13 December 2005 declaring the cadastre centers to be in violation of the Anti-
Monopoly law because they have transformed governmental services into commodities under their exclu-
sive control. Second, certain members of Parliament have introduced a draft law which would replace the
law of 2004 “On State Registration ...” with a different concept of land and property registration under
the jurisdiction of the Ministry of Justice (MOJ). This unresolved conflict over the purpose, structure,
content, function, and jurisdiction of the unified registry or cadastre is likely to prevent an efficient sys-
tem from being formed and functioning in the near term.

To understand the problem of land and property registration in Ukraine today and consider future actions,
it is necessary to contrast the two models of European-style and Soviet-style registration.

2.4.1 European-Style Registration

In the European-style system, the purpose of registration is to provide a convenient method for obtaining
proof of the rights that individuals, juridical, persons and the state have acquired in land and property on
the basis of their civil law status and transactions. The registry consists of an archive of documents, which
reveal the origin and the subsequent transfer, subdivision, change, and discontinuance of these rights. To
access pertinent information efficiently, the legally significant data are excerpted from the documents and
noted on a registry card (or “page”) for each property unit. This system of notation creates on the card an
unbroken “chain” of legal actions and transfers, from which the current status of all persons with interests
in the property unit is revealed. When proof of rights is needed for court proceedings, new transactions or
administration, the registry provides the method for viewing the chain and issues a certificate, declaring
the up-to-date status of ownership and subordinate rights.®

Because technology now allows the creation of data banks with large amounts of information in multiple
categories, many European countries are modernizing their land and property registries by linkage to a
cadastre or similar land/geographic information system (LIS/GIS). The cadastre or LIS/GIS can be under-
stood as a data bank that organizes all of its bits of information on a property-unit by property-unit basis.
All types of information about the unit—its physical characteristics, boundary lines, legal status, produc-
tivity, and economic value—can be input, stored, and extracted from the electronic file. The unit can be
given a unique unit code number and linked to a survey map to show its precise location. Despite this uni-
fied management structure, however, the legally significant data about civil law rights are administered
separately from the other data, with different rules of input, management, and output. This is done be-
cause the error rate for legal data must be far lower than that permitted for other data. Further, the legal
data must always be input, maintained, and extracted on a single-unit basis, while other data may be ag-
gregated, categorized, compared, averaged, or estimated for various purposes.

European countries use two forms of registry. A title registry creates the chain by linkage of all the data notations to the prop-
erty unit (a land parcel, separately owned building or premise) that carries a unique code number and is usually linked to the
cadastre map. A deed registry creates the chain by chronological linkage of the archived documents and may be indexed by
the names of owners/subordinate right holders, by addresses, or by property unit code numbers. Usually a deed registry is not
linked to the cadastre map.
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2.4.2 Soviet-Style Registration

Under Soviet law, all tangible assets (land, raw materials, immovable objects, apartments, other building
premises, and moveable equipment) were defined in the aggregate as “stocks” of resources in the owner-
ship of the state or the people collectively. The allocation of these assets to specific possessors and users
was subject to laws, rules, and standards that defined the purposes for their use; the categories and status
of the individuals or entities entitled to possess the asset; and the amounts, value, or character of assets
that each category of persons could hold, manage, or use. The registries were the inventory lists of each
unit in every asset stock, with the corresponding persons to whom each asset unit was assigned and with
pertinent terms and conditions stated. The registry data were changed and updated through processes of
monitoring use and remeasuring its condition. This was done because, as the status of persons and condi-
tions of use would change, the eligibility of certain persons to possess the assets would change. Assets
would then be withdrawn and reassigned, or the person (who was found to be violating conditions of use)
would be disciplined.’

Unlike the European-style registries with their focus on the legal chain separate from other data, the So-
viet-style registry anticipates the commingling of all the data. This is because the physical conditions,
economic/social purposes, valuation, and record of compliance with terms and conditions are supposed to
substantiate the continued eligibility of the person to possess and use the asset. The eligibility criteria are
defined in administrative law, thus any certification that may be issued to prove a person’s rights will be a
declaration that he/she is in compliance with the administrative law requirements. Modern technology
appears to provide a new ability to strengthen the Soviet-style registries, since computers can handle and
inter-relate a large volume of data.

2.4.3 Current Land and Property Registration in Ukraine

The dilemma of Ukraine today is that, in law and practice, it is seeking to integrate and reconcile the dif-
ferent models of registration and, at the same time, to consolidate the separate registries maintained by
different administrative units. These can be grouped as the municipal Rada and the SCLR registries,
which primarily cover land, and the MOJ registries, which cover buildings and other immovable assets.

2.4.31 Municipal Rada registries

The village and city Radas produce most of the decisions that allocate land parcels for various purposes
(housing, industry/commerce, recreation, gardening) and allocate units from the state’s stock of buildings,
apartments, and commercial premises. In the new era of private ownership, many of these allocation deci-
sions allow the creation of rights of ownership in the persons receiving the asset, while other decisions are
made to keep the assets in state ownership with allocation by lease. The registry consists of an archive of
these decision documents, the supporting documentation (citizen applications and the information defin-
ing their entitlements), and the index book, chronologically maintained. Copies of the related civil legal
documentation (such as purchase/sale contracts and leases) are also on file. Authorized persons—the
owner, a notary, the court, administrators—can receive copies of any of the documents for a fee.

The Land Code of 2001 has maintained the fundamental concepts of the land stock and its allocation and management by the
state, through use of an inventory registry system. An important change was made in the Land Code by deleting the power of
the state to withdraw land parcels from private ownership. However, the management and monitoring system will continue to
enforce conditions of entitlement and discipline use of the land assets by criminal, administrative, and other methods.
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From the perspective of European civil law, the files in this registry relating to land and property units
transferred into private ownership should embody one-time final actions and be closed. All subsequent
transaction documentation constituting the civil law chain should carry forward in the land and property
registry. The municipal registry would continue to function as the inventory registry of the assets kept in
state/municipal ownership. However, in Ukrainian practice, this distinction is not made between the pri-
vately owned units and the units retained in state/municipal ownership. Landowners are directed back to
the municipal registry in order to get copies of the originating decisions and other supporting documenta-
tion in order to carry out new transactions, and they are required to file the final documents proving own-
ership (the State Acts) in this registry. When a transaction has taken place, transferring ownership, the
new owner is required to apply for a new State Act and the two copies of the previous State Act are de-
stroyed.

For buildings, this same village or city Rada registry ties into the BTI of the MOJ. However, for buildings
and premises, permits to transact and State Acts are not required. Subsequent transactions run in a proper
chain at the BTI without reference back to the village or city Rada. The BTTI itself issues the certificate,
which is the proof document. This difference reflects the different meaning of “ownership” in the Civil
Code from that in the Land Code.

2.4.3.2 Registries of the State Committee on Land Resources

The SCLR (DerzhKomZem) maintains a hierarchical and inter-linked system of land registries that hold
various elements of data and archive documents generated by the other units of land administration, land
arrangement (zemleystroistvo), and land monetary valuation. Offices of the SCLR exist at each level of
governmental administration: (1) national headquarters, (2) oblast land resources, (3) raion land re-
sources, and (4) municipal (city/village) land resources.

At the raion level, there are 525 offices of the State Cadastre Service, a state enterprise that acts as the
primary (but not exclusive) repository of the combined data on each land parcel. This office is the re-
quired point of contact for citizens/juridical persons seeking the documents of proof of land rights. The
essence of the land registry system is the combination of four processes and the maintenance of the
documentation which they produce:

e Formation of land parcels by authorization of their subdivision from the national, regional, and local
stock of land; their allocation to entitled holders; and the creation of the right-originating documents (acts
of the Radas and substantiating applications and evidence).

e Fixing and recording of data about land parcels as physical objects with precise boundaries and location
(maps, parcel sketches and survey notes, and protocols—part of the technical passport).

¢ Fixing and recording of data about land parcels as economic/social and environmental objects with nor-
mative value (relative productivity calculations), monetary (market) valuation, designated use, and regu-
latory limitations and conditions (these are also part of the technical passport).

¢ Fixing ownership and subordinate legal rights in the land parcels and the maintenance of the documenta-
tion embodying the origination, subdivision, transfer, change, and extinguishing of those rights (the State
Acts, leases, purchase/sale, and other transfer documents).

This large volume of documentation is required because, as noted above, each action in the chain must be
proven by the civil law document (e.g., the lease) and parallel administrative document(s) showing au-
thorization from the state to take the civil law action (e.g., permit to transact the lease, notary certification
of the lease, receipt of registration of the lease, registry “extract” noting key terms of the lease). Since the
system is dynamic, there is constant change in the status of parties, their entitlement to hold land of dif-
ferent categories, the conditions of the land, and the economic and social conditions justifying land con-
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trol. Thus, the registries are expected to receive a continuing flow of data from multiple sources (not just
legal transaction documents) and to have the capacity to substantiate entitlement (administrative law)
along with civil law possession, use, and disposition rights.

How the elements of registries are functioning

On the basis of the team’s visits to several registries at village, city, raion, and Republic of Crimea levels,
the following explanation of the process of creating the land documentation is provided.

The municipal office of Land Resources keeps a series of maps showing the zones of the territory at
1:3000 scale. Each map shows the land parcels that have been formed and authorized for transfer into
citizen ownership (by act of the former village Rada). The parcels shown on the one map reviewed are
house plots and subsidiary gardens. The map leaves blank space for areas that are obviously
state/municipal lands (streets), agricultural fields, and other vacant territories. The zone is further divided
into subzones, groups, and by code numbers allowing each lot, shown on the map, to be linked with a file
in the archive. The parcels are color coded to show whether the owner has filed an application to process
the State Act. Substantial numbers of properties are not colored, indicating that the owner has died with-
out resolution of inheritance, or the owner has failed or refused to come forward. When the owner is miss-
ing, a file is created for the lot containing the technical passport along with the copies of the originating
documentation (village Rada decision), but the data identifying the owner and verifying his/her entitle-
ment are missing. This could allow the person to come forward later without the need to re-create this
substantiating and right-originating documentation. Alternatively, however, the unidentified ownership
status can also substantiate a municipal decision withdrawing the rights and returning the land into the
state reserve.

To obtain the State Act—the ownership proof document—the citizen must file an application, which ini-
tiates the administrative procedure (a fee is paid for the application form). Upon its submission, the land
parcel file is opened and given its identifying street and code number. The application can request action
on more than one parcel if the citizen has rights to several. Notation of joint ownership (husband/wife) is
not made, and there is no legal authorization for common ownership by other persons.'’ With the applica-
tion form, the citizen submits his/her passport information (identity, legal, and social welfare status). He/she
also submits a copy of the village Rada decision with the original grant of the land parcel formation and
transfer, along with any inheritance document or exchange/transaction document showing a transfer in the
interim. (A fee is paid for the issuance of each such document.)

To create the technical documentation, fixing the parcel boundaries, location, normative valuation, use
designation, and other data, the office prepares a technical order submitted to the mayor for his/her signa-
ture. This contractual style document authorizes a private survey firm (or the survey service of the cadas-
tre center) to carry out the survey and preparation of technical data as detailed in the Instructions of the
DirzhKomZem. The licensed surveyors are obliged to follow the technical standards, ensuring consistency
of all calculations, maps and technical documentation. (Fees are paid for the technical order and the sur-
vey work.)

In preparing the technical passport, the surveyors send notice to the citizen/owners and neighboring own-
ers of the date and time of the survey. The surveyor walks the parcel along with the owner and neighbors

and sketches the plan on the field notes. The specialist of the municipal office of land resources accompa-
nies them. The owner and the neighbors sign the protocol document, which contains their agreement on

" The registry clerks stated that joint ownership is unnecessary because spousal rights are automatically recognized under the

law.
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the placement of the borders. The field notes are subsequently redrawn as the land parcel schematic plan
(1:500 scale) and are specified on the zone map (1:3000 scale). If the parcel has buildings, their place-
ment and size is determined by obtaining an extract of the BTT documentation (fee paid). The surveyor
cross-references these data with the field notes. The schematic plan also shows the interior use subdivi-
sion of the land parcel—for example, a part occupied by the house and access ways, and another part used
for garden or orchard. Land valuation data and valuation data from BTI on building elements also appear
on the sketch plan.

The SCLR examines the technical work—survey documents, valuations, interior subdivision, and use
designation—and they make a recommendation (“opinion”) that this is satisfactory under the instructions,
and recommend that transfer is authorized for purpose of construction and servicing of the buildings
(uses). Similar opinion is sought from the city building department and any other technical departments
about the possibility of using the property for the use.

Other documents are assembled in the technical passport, including a cadastre plan (1:500 scale) showing
the precise borderline survey points; an excerpt from the cadastre topographic map (scale 1:2000); an act
of the surveyor placing the corners (if this has been done in nature); and an Explanatory Memorandum of
the Surveyor detailing the work, the calculations, and the process of agreement of neighbors and owner
and other identifications. The pencil sketch field notes are also in the file. The office manager of the mu-
nicipal SCLR checks the file to determine whether all substantiating documentation has been assembled.
If it is in order, the office begins preparing the State Act on the form provided by the SCLR headquarters
(fee paid for this form.)

Content and status of the State Act

The data contained in the State Act includes the following. On its first page there is stated:

e Name of the person with reference to the identity documents.

e Decision of the particular authority (Rada) that issued the right-originating document plus any certified
transaction documents subsequent to the original.

e Declaration that the named person is recognized as the owner (perpetual user) of the property noted by
cadastre number, size and location, and use, with cross reference to the number code and index maps.

The State Act is signed by the head of municipal administration (mayor).

On its second page, the State Act contains a copy of the parcel sketch plan (reduced in scale) with nota-
tion of the points and bordering property owners. If the citizen has rights of ownership in two or more
parcels, these are shown. "'

On its back page, there is space for noting changes in the physical description of the property including
subdivision or creation of a servitude. No space is provided for notation of changes in ownership or the
giving of subordinate rights (non-physical) such as a lease.

Based on this recitation of the contents of the State Act, it should be clear that it is not the equivalent in
legal status to a title as defined by civil law. A title is a document that declares the status of ownership of
a land/property unit based on the civil law status of the person (usually without categorical distinctions)

" ULTI has stated that since 2002 the standard form of State Act no longer allows for multiple parcels. The evaluation team did

not specify this point with the registry clerks.
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and the unbroken chain of transactions.'* The State Act declares that a person owns one or more units of
property, based on the fulfillment of all the administrative conditions, substantiating his/her entitlement.

Two copies of the State Act are issued, one for keeping in municipal Rada office and one for the citizen.
Upon their completion, the municipal office of land resources transfers both copies to the cadastre center
office, where the citizen fills out an application form requesting registration of the State Act and produces
identifying documentation. The registry clerk opens a file, which must be filled with the following contents:

e Explanatory document

Technical order signed by the surveyor

e (Citizen passport

e Copy of the right-originating document—municipal Rada decision or transaction document
e Copy of the State Act of the original owner, if there is a transfer

o Sketch plan of the parcel (this is redone if there is a new transaction)

e Photocopy of the State Act—the original is given back to the owner and one is sent to the municipal
Rada office for filing.

Hierarchical data assemblage

When the State Act has been registered, the municipal-level Land Resources agency (or the cadastre center)
transfers a copy of all the data up to the next level (oblast or Crimea Republic), where it is re-entered into a
computerized data bank. In doing so, all the bits of data are reorganized into categorical matrices that pre-
sumably give the ability to look at aggregate conditions in various territories, monitor changes in environ-
mental conditions, and monitor fluctuations in market prices and compare them with normative prices to de-
termine whether speculation is taking place. The categorical and individual data are also supposed to be
available for municipal use such as the calculation of tax levies, urban planning, and other programs of ame-
lioration and improvement of land. It is not clear from the responses of the registry managers whether cus-
tomers for the data for such purposes have come forward. One manager complained that cities are tending to
create their own data banks.

Subsequent transactions

For a subsequent transaction involving a land parcel for which a State Act has been issued and registered,
the owner returns to the SCLR office (cadastre center) to file an application for the right to transfer the

12 The form of a typical European title document contains the following: (1) a clear and unequivocal statement that the unit is

owned by a certain person; (2) cross-reference by archive index to the right-originating documentation; (3) information detailing
the location of the property unit, usually with reference to a cadastre or survey map. On its interior pages, the title document
contains (4) “boxes” or “lines” on which the subsequent transferees of the rights are noted with cross reference to the archived
documents; (5) “boxes” or spaces in which subordinate rights (leases, mortgages, usufruct, servitudes ...) are detailed with
cross reference to the archived documents; (6) other “boxes” or spaces on which restrictions, liens, other limitations resulting
from illegalities or flaws in the “chain” of documentation can be noted with appropriate cross references.
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land parcel (a fee is paid).”’ The notary may also require other verifying or substantiating documents such
as the original Rada decision or plans. When the notary is satisfied that the seller/lessor is authorized to
transact and the buyer/lessor has the capacity to take the land under the form of transaction proposed,
he/she drafts and certifies the transaction document. If the land contains a building, transfer of its owner-
ship or rights takes place in a separate, linked transaction with substantiating documentation obtained
from the BTI. Upon completion of the transaction, the notary directs the transaction documents into the
appropriate transaction registries of the MOJ.

If the transaction results in a new owner (possessor) of the land parcel, this person must return to the ca-
dastre center to obtain a new State Act. If the transaction results in a lease or other subordinate right, this
must be registered directly (without a new State Act). The center refers the file back to the municipal
Land Resources office which may require new technical documentation—survey plans, valuation, meas-
urement of conditions—as a prerequisite for issuance of the new State Act or registration of the transac-
tion. A new file is created for the new person; the transaction is not noted on the original State Act, and
this is destroyed in the case of a new owner, who is issued a new State Act.

2.4.3.3 Registries of the Ministry of Justice

The system of registries under control of the MOJ consists of the following seven linked elements:

e The notary service

e Bureau of Technical Inventory

e Unified register of court orders, restraining or limiting land/property
o State Hypotek (mortgage) registry

e Registry of Contracts

e Registry of Acts of Accession (inheritance)

e State enterprise DerzhInformJust.

While several of these fragmented registries contain data on land rights and restrictions that would be
elements of the chain of title in a European-style registry, other elements retain the structure and function
of a Soviet-style registry. In particular, the BTI, which was the “national rent roll” of apartments and
commercial premises in the late days of the Soviet Union, continues to record a vast quantity of data on
the sizes, physical characteristics, and valuation of all property units, even those that have been trans-
ferred into private ownership. Its presumed functions of monitoring and certification of transactions are
incompatible with the basic concepts of the civil law and markets in which private parties determine
transaction terms and conditions themselves without state interference.

The system is highly inefficient. It requires a duplication of the documents generated by the courts (orders
of foreclosure, inheritance, etc.) and by the offices of the notaries (contracts for sale, leases, donations,
and mortgages). The notaries keep copies of these documents within their own archives and transmit other
copies into the pertinent registries (e.g., buildings registry, Hypotek, or contracts). Usually one BTI office
administers each of these as separate archives. The BTI layer of administration, presumably, is the

ULTI has noted that this is not in accordance with the land legislation; however, the evaluation team was careful to review this
procedure in discussions with the registry clerks (since it is a key point of deviation from European civil law practice). According to
the registry clerks, the notary will not draft and certify the transaction contract between the parties (buyer/seller, lessor/lessee)
without this document.
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method by which the right-creating/changing documentation is linked to the description of the property
unit (building, not land) to which it applies. In turn, the BTI office transfers copies or extracts of the ar-
chived documents to the state enterprise that stands as the “window” through which the citizens and ju-
ridical persons access information for a fee. BTI retains the power to issue the certificates, which are the
legal proof documents of the rights of ownership and subordinate rights in buildings and premises.

This highly complex and duplicative network of registry activity ultimately fails to produce at its end ei-
ther the chain of rights or a title proving document. At most, its certificate of building ownership can give
a limited picture of the current status of possession with a linkage to the administrative law entitlement
conditions and to fragments of the civil law chain.

How the process of building and building premise registration works at BTI

The Civil Code of Ukraine preserves the Soviet-law idea that an object of unfinished construction lacks
status as real immovable property. A building becomes finished only after the Construction and Architec-
ture Inspection Service has issued the order of acceptance (the administrative permit that attests to its
completion in accordance with its approved plans and with all safety and sanitary requirements) and only
after registration of the building in the BTI. The withholding of real property status thus has a regulatory
administrative purpose—to ensure safe, habitable buildings before transactions (sales, leases) with tenants
can take place. Registration in the BTI, therefore, is a right-originating act by which the pile of bricks,
wood, and metal becomes a “building” and an object of the civil law.

Registration of a new or renovated building or premise takes place pursuant to the records of the final in-
spection and acceptance order by Construction and Architecture Inspectorate and the technical passport,
which is the book of underlying data and plans, detailing building construction. BTI accepts and files a
copy of all this technical documentation for the building as a whole, and when individual premises (such
as an apartment) are to be separately owned, an excerpt file is separately created for it. In Soviet times,
the BTI was expected to function as a building repair schedule roster. That is, its files contained detailed
information on the methods of construction and dates of installation of major building systems. In theory,
the BTI would inform the housing maintenance services of all the buildings, which would require roof
repairs or new heating boilers in 2007, based on the technical normative useful life of these building ele-
ments. As a result, BTI files contain enormous detail about buildings all of which is duplicated from the
Department of Construction and Architecture and all of which is recreated by on-site inspection whenever
an architect or construction entity has to do a job. Nevertheless, the pointless process of extracting de-
tailed bits of data from building plans and entering them onto charts and matrices continues today, and the
full computerization of the archive is being carried forward.

In addition to the technical documentation, the BTI requires preparation and recording of value, which is
calculated in its initial iteration by setting forward and then aggregating the materials cost of all building
elements. In the subsequent registration of transactions, market price is supposed to be added and, in the-
ory, accurate monitoring of market trends should result. (Of course, it is likely that false or distorted in-
formation is given by sellers and buyers, who fear the tax consequences.)

In addition, the BTI file is to contain any documents which originate or change legal rights in the building
object. This would include the actions of the municipal departments and Rada, which transfer an existing
building out of state ownership or which gave the permits to construct a new building or undertake reno-
vation; copies of Rada decisions and substantiating documentation that allocated the land on which the
building stands; and other documentation authorizing the construction on land of private ownership (such
as a lease or business contract).

Because of this basis of technical documentation in addition to legal documentation, the verification of
proof of ownership is linked to certification that the owner remains in compliance with all administrative
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and normative technical requirements. Thus, if the owner or a tenant has engaged in unauthorized con-
struction or alteration, the BTI will refuse to provide the certificate of building ownership until the appli-
cant has gone back to the Department of Construction and Architecture, gained a retroactive legalization,
and brings forward this documentation.

The certificate of building ownership

The content of the certificate of building ownership is as follows. On its first page, the municipal Rada
declares that a certain person is the owner of the building or premises described in the following way:

e Type of object

e Address/location

e Owner and form of ownership

e Purposeful use of the object

e The date and code number of Rada decision.

The mayor certifies this declaration by his/her signature. Attached to the certificate is a proof of registra-
tion signed by the registrar.

In the same way as the State Act of ownership of land, the certificate of building ownership of a is not the
equivalent of a title document in European civil law practice. On the one hand, it lacks the essential link-
age of the present ownership to the chain of transactions and to subordinate rights, obligations, or restric-
tions involving the property unit. On the other hand, it links the declaration of ownership to compliance
with administrative regulations and requirements.

2.5 ISSUES AND ASSESSMENT

Issue 1: The existing system of multiple agencies that form and register land and property
documents is highly flawed as the support system for civil law and market transactions.

The essential data that would be required to create the chain of rights and restrictions for civil law transac-
tions emerge in piecemeal fashion from different offices with different formats and different legal status.
These legally significant data are commingled with other data, some of which are related to essential
regulatory functions, but most of which merely duplicates information that is collected and used by the
departments with regulatory and enforcement functions. A large amount of the data appear to be collected
and processed only because the system has always done so, and it appears useless for modern business
and governmental activities.

Issue 2: The current system provides a number of obstacles to the process of determining and
offering proof of rights in land and property.

Because of data fragmentation and incompatibility, it is impossible to “forge the chain” by any systematic
procedure. Unlike the typical European-style registry, Ukrainian registries cannot issue proof of title by
printing out the registry “card” or “page” with all current rights, limitations, and interests set forth. Unlike
the typical U.S. registry, Ukrainian registries do not allow a “title searcher” to enter the records room
(computer system) and assemble all the pertinent documentation for a legal conclusion of title. Instead,
the Ukrainian system requires the person, who needs proof of rights, to deal with two state enterprises
(the cadastre centers of the SCLR and the State Information Centers of the MOJ) as well as several mu-
nicipal and state offices. The state enterprises transform the scattered data into “commodities” for sale.
There are no clear rules (such as rules of evidence of the courts) that specify the form and amount of
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proof necessary for any particular action or transaction. The person assembling the data must hope that
he/she will compile enough to convince the judge, notary, or administrator to take a required action in
his/her favor. Obviously, the potential for corruption is high, and all transactions are inefficient (in time
expended and costs) and are ultimately insecure.

Issue 3: Without clarification of the concept and purposes of registration, the system resulting
from unification of the existing elements will be unable to reveal a clean chain of legally
significant actions, free from the clutter of other data.

Such a unified cadastre will not provide efficient support for land market transactions and civil law pro-
tection of property rights. It will burden transactions and protective actions with the high fees and re-
quirements of constantly updated technical (survey) and social/economic data keeping.

Issue 4: The concept of a “unified cadastre,” as it now stands in the law, will not remedy the
problems outlined above.

The unified cadastre authorized in the law of 2004 On State Registration ... of Real Property and de-
scribed in two decrees'* will not solve the problems of inefficiency and insecurity. It merely envisions the
unification of all the data and functions of the existing multiple registries without providing the frame-
work for making compatible their functions, document format, management, or legal status. There is need
for a clear choice. If European civil law is to be the basis of land and property relations, a European-style
registry is essential. It could be achieved by the creation of a registry, which will extract from the existing
registries the data related to the chain of real property rights and separate these data from the other data
and functions in the cadastre. Alternatively, if Ukraine intends to maintain the dual system of Land Fund
and civil law, the model of a European-style registry and cadastre will not be applicable. Some new sys-
tem, which has no counterpart in the world today, will have to be designed and its content and manage-
ment carefully spelled out to eliminate duplication and irrelevance and to specify the priorities for its use.

Recommendation (1): There is ongoing need for donors (and in particular USAID and the World
Bank) to assist the Ministry of Justice and the SCLR with technical assistance in the areas of land
policy and legal and regulatory reform with respect to land and property.

Ukraine is midstream in its land reform program, having achieved significant milestones in issuing land
shares and State Acts, but the present dual system of civil law and the Land Fund will require ongoing
attention under a fourth stage of land reform. Other donors such as the EU, the Canadian International
Development Agency, and the Swedish International Development Agency will play important roles, but
none has the capacity or has programmed the funding to fill this void should USAID decide to exit. Both
the SCLR and the MOJ have underscored the imperative that USAID continue to provide TA with regard
to the legal and regulatory framework."” Representatives of the SCLR have stated that continuance of
USAID TA for land titling and improving land administration is not needed—*There are already too
many donors providing assistance with technical elements of land survey, mapping, and registration [in-
cluding the World Bank].”'® However, the same SCLR officers have stated that USAID is uniquely posi-

Decree of the President no. 134 of 17 February 2003, On the Unified System of State Registration ...; and Decree of the Cabi-
net of Ministers no. 1088 of 17 July 2003, On Creating the Unified System of State Registration....

Personal conversation with Volodymyr Zhumutsky, Deputy Head of the SCLR on 2 February 2006, and with Inna Zavalna,
Director of the Civil Law and Entrepreneurship Department, Xeniya Volkova, Head of Division, and Natalia Kovalchuk, Head of
Division, of the Ministry of Justice on 3 February 2006.

ULTI staff and others argue that the World Bank project has been very slow, if nonexistent, in implementation, thus giving the
SCLR full reign to perpetuate the bureaucracy implied by the administration of the Land Fund. It is further argued that the effi-
ciency in titing demonstrated by the ULT]I office has much to offer and should be emulated. Attention is given to this issue in
section 5.0.
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tioned to help with legal advice. Other people interviewed have also made the point that USAID support
with the organizational features of land administration is less useful because Ukraine will need a Euro-
pean-style system that is fundamentally different from U.S.-style registration and land management.

ULTTI agrees with the SCLR that USAID should continue to provide legal advice. Over the years, the le-
gal and regulatory team has worked separately with both the SCLR and the MOJ on an ongoing basis to
raise the level of awareness regarding the essential elements necessary for the creation of an efficient land
rights registration system. As documented in section 3.5 (Box C), the team has commented on registration
law drafts and has prepared its own very detailed registration law drafts. However, ULTI disagrees that
USAID cannot offer useful guidance in developing European-style registration and land administration
systems. For example, the USAID project in Moldova and its American-led legal team was the principal
author, along with the Moldovan cadastre agency, of the Moldovan land registration law that continues to
be a model for the region.

As is discussed in section 5.3, the World Bank loan approved funding of US $75.8 million for cadastre
system development, including the creation of a “unified” registry.'” The size and scope of this endeavor
did not create much space for USAID assistance, nor does this team suggest that this is an area where
USAID should intervene. However, this team is not confident that the methodology envisioned in creat-
ing a unified registry has been satisfactorily worked out, or that the problems involved in doing so have
been thoughtfully anticipated. The SCLR vision seems little more than using computer algorithms to pull
together all existing data into one centralized database, without changing the ways the data are collected,
categorized, managed, or output. The vision of the MOJ has advanced little more than situating the cadas-
tre offices alongside its other existing transaction registries; the design has not yet fully anticipated the
problems involved in their integration, if indeed this is even being planned. A number of problems require
further consideration:

e  Whatever form the unified registry takes, the data must be linked to unique parcel identifiers. Currently,
some State Acts are issued in the name of the owner and reference multiple parcels, while other State
Acts link the ownership of one or multiple persons to a single parcel. The data on rights in buildings and
premises, kept in the BTI, are referenced to property ownership, not parcel ownership. Data in the mu-
nicipal registries relating to the documentation of initial privatization and issuance of State Acts are kept
chronologically and by name of recipient. The team did not investigate the registries under the control of
the MOYJ, but almost certainly these will not be conveniently parcel based."®

e  Much of the data, stored in the BTI, relate to buildings and premises as “objects”—that is, physical
measurements—and valuation. These data duplicate in text and numerical lists the data found on the
building plans in the municipal Departments of Architecture and Planning. These data are irrelevant to
the chain of title.

e A large volume of other data is concerned with soil quality, other features of the productive capacity of
rural land, and measurements of the development and use capacity of urban land. While useful for plan-
ning purposes, these data require continual updating by remeasuring and recording changes. Under the
dual system of civil law and administration of the Land Fund, these data provide the method for monitor-
ing improvement or deterioration in environmental quality and proper urban use. The data also are in-
tended to substantiate enforcement actions. However, when these data are commingled with property

As noted under Issue 2 in section 5.5, the World Bank loan as of March 2006 has been substantially downsized in negotiations
with the GoU and officially suspended.

And if these are not parcel-referenced, what then is being used by the SCLR to link data among the various data sets and reg-
istries?
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rights and transaction data, they also create a great burden of management of data input, categorization,
and output that clouds the clarity of the legal status of property.

The key problems to be faced in creating the unified cadastre are not technical, but relate once again to
the fundamental question of whether Ukraine will have a civil law land system or a mixed civil law and
Land Fund system. USAID’s assistance with legal and regulatory reform can help inform this choice, but
the GoU (and perhaps the World Bank, if the loan negotiations still provide authority in this area) must
create space for outside opinion and provide a more coherent vision.

Recommendation (2): The World Bank through its loan to the GoU, must provide clearer policy and
technical direction on the features of a unified registry system that it seeks to create or promote.
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3.0 ULTI'S PERFORMANCE
AND LESSONS LEARNED

The ULTI project is composed of six components designed to increase the numbers of citizens and enter-
prises possessing full ownership rights in land, the effectiveness by which they can exercise these rights
under law, and the efficiency of the administrative systems that provide support to land ownership in
Ukraine:

e Issuance of State Acts for Agricultural Land—The goal is to prepare and issue up to 1.8 million State
Acts to eligible rural citizens for specific plots of land, consistent with the ULTI task order. These are
citizens who originally received land shares in the break-up of collective and state farms.

e Sale and Transfer of Ownership Rights in Non-Agricultural Land—The goal is to facilitate the sale
of land for commercial/industrial purposes by auction and negotiated sale. Municipal administrations
have the authority to designate these parcels from the state Land Fund and prepare them for sale, thereby
augmenting local municipal budgets.

e Public Education—The goal is to develop a communications program that helps citizens understand the
meaning of their newfound rights as landowners and effectively to enter into transactions or take actions
to defend them. The project is also engaging in outreach to municipal and regional officials to help them
better implement their responsibilities as land managers.

e LACs—In conjunction with public education efforts, the project has established a network of 26 LACs
(one in each oblast) to provide free legal assistance to the new rural landowners.

e Legal and Regulatory Drafting and Policy—Through project lawyers and international consultants,
the project helps the GoU develop legal and regulatory reforms aimed at facilitating land ownership and
development of the land market in Ukraine.

e Pilot Projects—In the course of project implementation, ULTI came to recognize that rural economic
development and the formation of efficient land and property markets will require the privatization and
titling of all categories of land. ULTI has initiated activities to survey and prepare the legal documenta-
tion of land rights on a “full village” basis in three pilot locations.

ULTI has made significant progress in implementing these components, and the experience gained from
their interrelation has much to offer in the way of lessons to the Ukrainian government, local govern-
ments, and land professionals. The remainder of this section reviews performance, lessons learned, and
issues that merit USAID’s attention.

3.1 ISSUANCE OF STATE ACTS FOR AGRICULTURAL LAND

The project has organized an efficient and cost-effective method for carrying out the surveying and other
technical tasks necessary to form, issue, and register the State Acts in full compliance with laws and regu-
lations.
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3.1.1 Volume of Land Shares and State Acts

In its original contract, ULTI committed to undertake the conversion of 970,000 Land Share Certificates
into 1.8 million State Acts. Under the law then in place, the issuance of these State Acts to rural citizens
would give them full proof of rights of ownership in the land parcels, derived from their previous (undi-
vided) land shares. This calculation of the volume of work was based on the expectation that, on average,
each land share would result in two land parcels and that each parcel would carry its own State Act. As
the project progressed, changes in regulatory procedures resulted in the combination of two or more land
parcels into one State Act given to a single owner. ULTI was then able to expand to 1,420,000 the number
of land shares being converted but with the same expected total of 1.8 million State Acts.

Progress in reaching this goal appears to be on target. As of 1 January 2006, ULTI reports that 1,244,500
State Acts have been completed with the final acts of signature by local officials, registration, and issu-
ance to citizens. These State Acts are held by 1,114,384 citizens in 1,721 villages found in all the oblasts
of Ukraine. Another 84,200 State Acts have been completed by subcontractors and delivered to local offi-
cials for signature and final issuance.

The remaining work involves 381,000 land shares in 736 villages which are in various stages of prepara-
tion by subcontractors and local officials (e.g., survey, legal documentation, and technical and expert re-
view). If the work on these land shares can progress without delays, all will be transformed into State
Acts by the close of the program. However, ULTI is concerned with a group of about 91,000 land shares
where delays have been encountered in the technical reviews and decisions by local officials; about
70,000 may remain incomplete when the project ends. Decisions will be made in April 2006 to determine
whether to suspend some of these contracts and reprogram the money allotted to them.

3.1.2 Completion of State Acts That Were Unfinished by the SCLR

In addition to the 1.42 million land shares involved in the full procedures of transformation to 1.8 million
State Acts, ULTI has also assumed responsibility for completing a group of 98,000 unfinished State Acts
that were derived from land shares previously started by survey subcontractors working under supervision
of the SCLR that, for a variety of reasons, abandoned the work. ULTI has been able to take the unfinished
files and complete the remaining stages of preparation. About 70,000 of these State Acts have been final-
ized and issued and the rest are expected to be completed by project end."

3.1.3 Methods Used in Preparing State Acts

USAID’s Agricultural Land Share Project issued over 250,000 titles and developed the methodology to
transform a land share into a State Act. This methodology was simplified by ULTI, and will be followed
in full by the World Bank/GoU subcontractors.*

To transform the land shares into State Acts on a mass scale, ULTI developed subcontracting procedures
that have achieved significant savings in cost and time without sacrificing the accuracy of the data needed
to support their legal status. Prior to ULTI, the SCLR had been working with a system in which individ-

Specific procedures were put into place so that ULTI did not make any payments to the previous subcontractors who had failed
to perform, and no double payments were made to state or local agencies when citizens themselves had borne the fees previ-
ously.

2 Thatis assuming that the land titling under the renegotiated World Bank loan with the GoU allows for the continuation of this

activity.
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ual land share holders or groups of them had to contract directly with survey firms and other technicians
to prepare the geographic and legal documentation. This process was slow and costly, and problems were
encountered when weak firms failed to complete the contracted work and some dishonest operators
merely absconded with citizens’ money. Under the ULTI system of subcontracting, with independent
verification of work and payment for performance only when all work is completed, these problems have
been eliminated.

As a result of its method of competitive bidding for survey contracts and its mass titling approach, ULTI
has succeeded in lowering the cost of transforming a land share into a State Act from about 150 UAH to
35 UAH.*' This very significant cost savings has made it possible to achieve the large volume of State
Acts within the program budget. The evaluators did hear some criticism of the accuracy of ULTI’s survey
methods from persons linked to the SCLR who stated that the subcontracted surveyors achieved the low
price by sacrificing accuracy. This criticism reflects the debate heard around the world among survey pro-
fessionals, some of whom argue that only the most precise measurements are acceptable in order to avoid
future disputes over boundaries and geodesic map overlap.

ULTI also introduced and developed the use of satellite data imagery as a supplemental quality control
measure (together with the provision of training and technical assistance in satellite data processing tech-
niques to a USAID NGO grantee, the Ukrainian Land and Resource Management Center) beyond the
usual SCLR controls and raion administration approvals in order to ensure that surveys are performed
within the correct field boundaries.

3.1.4 Land Survey

In any land titling program, the tasks of surveying and map and parcel plan preparation constitute a large
proportion of the time and the majority of costs. Alternative technologies and field methods allow choices
to be made between cost and accuracy. These choices should follow a clear policy of the government that,
itself, should reflect an unequivocal definition of the purpose to be achieved. For titling, the purpose of
survey is to provide a sufficient level of accuracy of measurement and precision of location that can sub-
stantiate decisions of the courts, administrators, and parties entering transactions. Unfortunately, in prac-
tice around the world, there is no agreement on the standards of accuracy; in Ukraine, the government has
not made a definitive choice. Instead, the SCLR and the survey profession have been allowed to control
the definition of technical standards.

In its surveying work, ULTI has surveyed and marked the outer boundaries of fields. For individual land
shares within each field, however, it demarcates only the boundaries of land parcels on cadastral maps
with accuracy of a meter or so, but without marking or pegging the parcel boundaries. ULTI, in seeking to
reduce titling costs and introducing competitive subcontracting for survey services, has achieved a level
of accuracy in survey which the evaluators believe is appropriate for the purpose of delivering a State Act
subject to prevailing land use needs and demands of a rural clientele.

However, ULTI’s approach also runs the risk of constraining or distorting land market development in
rural areas, particularly among the poor. For example, consider the case of a landholder wanting to physi-
cally demarcate or alienate his parcel in order to initiate a land transfer via rental or inheritance (see Issue
2, section 4.9). Given the regulations (and steep fees) imposed by the administration of the Land Fund by
the SCLR in physically surveying, demarcating, and re-registering the parcel, there is risk that land trans-
fers either do not take place or slip off the books into the “grey” economy, a problem that arises from

21 As noted in section 5.0, the cost per State Act budgeted in the World Bank loan is nearly double ULTI’s cost but includes the

placement of ground markers for land plots that will be plowed in common.
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management of the Land Fund, not ULTI. This problem will be further exacerbated by the significant
downsizing of the World Bank loan (see section 5.5), which theoretically could have helped the GoU
cover these fees in order to keep the cost of land market transfers affordable.

3.1.5 Registration of State Acts

At the beginning of the ULTI project, when the imple-

menting agreements were worked out with agencies of

the GoU and local administrations, the actions of signa-

ture by the local mayor and issuance of the State Act to

the citizen were the final actions in delivering owner-

ship rights to citizens. Subsequently, however, an addi-

tional procedural step was created involving the “regis-

tration” of the State Acts in the cadastre centers of the

SCLR. Thus, the citizen does not receive the State Act

directly after its signature by the mayor or other author-

izing officer. Instead, two copies are transmitted to the

registry office, where the citizen must file another ap-

plication and pay a fee for processing, fixing of the reg-

istry stamp, and receipt of his/her copy. The fee for this

has been set by government regulation at 15 UAH, thus

adding nearly 50% more per State Act than the cost of

all the preparatory technical work achieved by the ULTI

contracts. On the basis of its prior agreement with the Awaiti Photo courtesy of Julie Grygiel .
11e waiting to get her State Act (Titling ceremony in

GoU, ULTI has not been willing to transfer funds from  yankiv Raion of Kyiv Oblast), March 31, 2006.

other project activities to cover this cost or to lower the

number of State Acts under subcontract to free up funds. It has also opposed the SCLR’s requiring citi-

zens to pay the fee, since the program has guaranteed them their State Acts without payment. The SCLR

has continued to insist that the fee must be paid by someone other than the GoU, since the cadastre center

has been chartered as a non-budgetary business entity, expected to be self-financing.

In most oblasts and regions, the cooperative relationship of ULTI with local officials has not made this
dispute an obstacle to the completion of the process of issuing the State Acts. However, in some places
the cadastre centers are refusing to register, and local officials are holding off the issuance of the State

Acts pending resolution.*

The design and function of registry systems is another area of land legal practice in which there is dis-
agreement among professionals around the world. ULTI, with its focus on delivering State Acts to a
maximum numbers of landholders and securing support for civil law/market transactions has, in effect,
advocated the simplest possible registry system under management by legal administrators (rather than
surveyors or land technicians).” Other professionals, both domestic and international, have offered more
elaborate multipurpose models, and the World Bank loan for creation of the unified registry/cadastre ap-

2 gee section 3.7, which indicates that this issue may now be resolved, allowing ULTI to complete its target of registering 1.8

million State Acts by the scheduled completion of the project in September 2006.

= According to ULTI, its focus has been “on utilizing the existing law in Ukraine for registering the first State Act for a parcel of

land at the local level to facilitate early completion rather than delay the completion of land reform. ULTI supports the imple-
mentation of registering secondary transactions in a unified land and building registry, as detailed in the attached summary of
urgent measures....” (see Annex 3). (ULTI comments, 19 April 2006)
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pears to accept the vision of a wider, multipurpose system. For the evaluators, ULTI’s point of view
seems to be the more reasonable in terms of feasibility, cost, and timeliness. It would strengthen the status
of the legal data in the system in balance with physical, survey, and other data and would result in far
lower transaction costs for citizens and enterprises dealing with land.

3.2 SALES AND TRANSFERS OF OWNERSHIP RIGHTS IN NON-AGRICULTURAL
LAND

ULTI inherited the responsibility of non-agricultural land sales that were initiated under USAID’s previ-
ous Enterprise Land Sales project. The ULTI Non-Agricultural Land Titling (NALT) contributed substan-
tially to the establishment of good relations between ULTI and the responsible implementing partners
within oblast administrations, oblast and raion units of the SCLR, raion administrations, oblast and raion
Radas, and village Radas. NALT had the objective of issuing 13,500 State Acts for non-agricultural land.
When the activity ended in November 2004, this goal was exceeded with a total of 15,547 State Acts re-
sulting from 14,794 sales to private businesses acquiring land under their buildings and enterprise facili-
ties. Of these, 1,741 were secondary sales of lands previously privatized by the enterprises. NALT also
generated over $90 million in revenues for local budgets throughout Ukraine through urban land sales and
auctions. Funds are spent on social programs, economic development, and local infrastructure under lo-
cally controlled and administered budgets.

A total of 26 oblast-level enterprise land sales offices were also established under the previous USAID
project. These offices under ULTI continued to provide real estate brokerage and related services to in-
dustrial and commercial enterprises previously reformed as private companies which have decided to ac-
quire in ownership the land which they occupy. The process involved preparation of the land parcels (sur-
vey, legal documentation, and valuation) by the municipal administration and negotiation with the
enterprise on terms and conditions of the purchase/sale agreement. Subsequent to the sale, the enterprises
made application for their State Acts.

In its final report on this activity, ULTI stated the results of its post-land sale tracking of the enterprises it
assisted.”* The majority were reporting positive results of production and increasing sales revenues. A
substantial number of secondary land transactions were occurring as the enterprises made portions of their
land available for sale or lease to other enterprises. The success of this activity and USAID’s multi-year
assistance to enterprise land sales is attested to by the fact that the 26 enterprise land sales offices con-
tinue in existence without donor help today. The sales of enterprise land have been highly beneficial to
the municipal administrations which, during the period of ULTI activity, gained over $100 million in
revenue from the sales.

3.3 PUBLIC EDUCATION

ULTI has organized and funded an extensive program of seminars, radio, television, and print communi-
cation with the goal of helping citizens understand the scope and content of their ownership rights and the
practical steps that they can take to protect these rights and advance their interests. Secondary purposes
have been to strengthen broad public understanding of the issues of land reform and build an agenda of
legislative and regulatory reform.

2 ULTI Monthly Report to USAID, December 2004.
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The publicity and media activities fall into three major categories:

1. Publications of the project explaining its activities and highlighting its accomplishments. These bro-
chures and periodicals are presented at meetings and events. They include the periodical magazine
Privatizatia Zemli (Land Privatization), which contains articles prepared by named project employ-
ees. These articles report on the continuing progress in creating State Acts, other aspects of project
activity, and general issues related to land ownership and leasehold rights.

2. Explanatory materials presented to citizen landowners at the Legal Services seminars and other
events. These include the cartoon format Poradi Celyaniny—Vlasniky Zemli, which in very simple
terms explains such procedures as how to make a lease, how to gain inheritance of a land parcel, or
how to exchange ownership of a land parcel with a neighbor.

3. Materials prepared for publication in other media outlets that deal directly with substantive issues of
land reform and citizen property rights. In the print media, articles by project staff appear in such na-
tional publications as Zemlya Vlasnict (Land Ownership), which has a weekly newspaper format.
Scholarly articles are also prepared and placed in such publications as the new law journal Zemelni
Pravo v Ukrainini (Land Rights in Ukraine) of Taras Shevchenko University.

Television and radio formats are also important components of public education. Each morning and eve-
ning, a 15-minute radio program featuring news of practical interest is broadcast nationally. The show
often uses a “letter” format, reading letters sent in by listeners explaining their problems of dealing with
bureaucracy or business or neighbor relationships. Lawyers from the legal aid staff or other presenters
give a response of practical advice to the letter writer. People with the same problem are invited to contact
the local office of legal services for help.

The project, on a weekly basis, also airs a 15-minute segment on the weekend television show, “Agricul-
tural Life.” The usual format has project staff visiting a particular village where some problem or contro-
versy related to land rights is highlighted. The problem is illustrated with strong visual images and inter-
views with local citizens and officials. People with expertise, often the legal services lawyers from the
region, offer their solutions and frequently the intervention of the television team serves as mediation with
a happy ending. A similar format of project staff participation in local television and radio programs is a
part of the work of the legal services offices.

3.4 LEGAL AID CENTERS

LACs have been established in all 25 oblasts and the Republic of Crimea. They provide legal education
and free legal representation to village people seeking help with their land-related problems. Each center
has a staff of three lawyers who “ride circuit” around the rural districts of the oblast, implementing a
three-stage process.

First, a team of two lawyers travels to the village on a pre-arranged date to conduct a seminar for the citi-
zens on land-related legal topics. The lawyers make a presentation, in lay terms, touching on such topics
as the procedures of registration and obtaining the State Act, leasing of the land parcel (shares), or taxes
and inheritance.

Second, the citizens are invited to take part in the general discussion and raise general issues or problems.
Frequently at this stage, the problems which affect the village population generally become clear such as
arrears in the payment of rent by the farm enterprise to the citizen lease holders.

Finally, at the end of the seminar, individual citizens are invited to come forward to discuss their personal
problems with one of the lawyers. At this stage, the citizens are encouraged to make application to the

LAND REFORM AND LAND MARKET DEVELOPMENT IN UKRAINE—ULTI PROJECT ASSESSMENT 25



LAC to request representation. For those citizens that come forward, a case file is opened in the legal aid
office and the lawyers determine appropriate action.

As of 1 January 2006, the network of LACs had opened 11,621 cases, representing the interests of
190,092 rural residents (Table 3.1). Of these, more than 9,100 cases had received a positive outcome as
the result of negotiation and 208 favorable decisions of the courts had been obtained. These results were
of benefit to more than 153,600 clients.

As Table 3.1 shows, the land-
TABLE 3.1: PROBLEMS FACED BY LAND REFORM BENEFICIARIES

related conflict experienced in REPORTED BY ULTI LEGAL AID CENTERS, 2003-2006
rural areas is nearly eql}ally sp-ht Numbor Numbor
between problems or disputes in of Number of | of cases
exercising the rights of owner- NO. Type of a problem cases | beneficiaries %
ship and problems and disputes Land Ownership Dispute:
in exercising transactions. Many 1 | Obtaining ownership of a parcel 2642 119827 22.70
of these cases involve citizens 2 | Realization of right to a land share | 1070 7001 9.20
who encounter problems dealing 3 | Protection of landowners' rights 660 5400 5.60
with the management of the 4 | Violation of right to a land share 456 686 3.90
farm enterprise as lessee of their 5 | Preparing a State Act L 332 Al
land parcel (shares). Usually, the 6 | Rejection of a land share 1 1 0.01
lawyers first try negotiation with Land Transfer:
7 | Lease of a land parcel 1764 29439 15.10
the farm management and often 8 | Lease of a land share 1418 14431 12.20
are successful in gaining pay- 9 | Inheritance of a land share 1183 1423 10.10
ment of rent arrears, clarifying 10 | Inheritance of a land parcel 928 1201 7.90
the amounts of rent and the form 11 | Exchanging a land parcel 163 882 1.40
(in services, products, or 12 | Gifting a land parcel 174 449 1.40
money), and clarifying and re- 13 | Alienation of a land parcel 54 565 0.40
drafting terms of the lease. 14 | Disposal of a land parcel 12 12 0.10
Other general problems ad- 15 | Disposal of a land share 8 11 0.06
dressed by negotiation can in- Other
volve the division of land par- 16 | Taxation 543 3280 4.60
cels in their creation from land 17 | Technical aspects of land use 273 3848 2.30
18 | Economic activity 256 1300 2.20
shares, and delays or refusals by : _
local land agencies to take ac- 19 | Social protection 3 h 0.02
g 11621 | 190092 100.0

tions such as signing off on the
citizens’ State Acts. Many prob-
lems stem from disagreement over inheritance; a frequent problem is the removal of the dead person’s
name from the list of eligible shareholders, depriving heirs of the ability to transform the land share into a
State Act.

Source: ULTI. 2006.

Cases that cannot be resolved by negotiation and cases that present an important issue of legal interpreta-
tion can be brought to the courts. This is not done with great frequency; however, all of the LACs have
litigated small numbers of cases and some precedent-setting decisions have been achieved. In particular,
several courts have ruled that citizen landowners, who have been denied their rent payments by farm en-
terprises for a number of years are entitled to claim and collect “moral damages” above the amount of the
unpaid rent.

Transformation of the Legal Aid Center Network into an NGO: The legal services network of ULTI
has taken steps to transform itself into a non-commercial NGO to continue its legal services in rural areas
by seeking funding from multiple sources after ULTI comes to an end. Project staff have prepared and
submitted the applications and substantiating documents necessary for its license and other permissions.
They have also set out a business plan which considers the alternatives of full charitable funding (includ-
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ing international donor assistance) or a mix of charitable funding and for-fee services. At present, there is
a preference to pursue the full charitable funding model in order not to lose the well-established identity
of the LACs as dedicated to the service of the poor. If paid services are to be added, it is likely that clien-
tele will need to be sought from the farms, other institutions, and wealthy persons, who until now have
been the “defendants” in actions brought by the legal services. One possible linkage under consideration
may involve legal services for the network of credit unions that are being established on behalf of rural
small landholders and independent farm entrepreneurs.”> ULTI’s staff anticipates the need for ongoing
donor support for at least several more years until incomes improve and land valuations reach the point of
covering the costs of legal protection. Ideally, the LACs will have sufficient resources and organizational
capacity to do the following:

e Undertake more complex cases and pursue actions of a precedent-setting nature to advance the evolution
of civil law on behalf of the rural poor.

o Ensure that abuses remedied in a one-time intervention by the LACs do not continue.

e Reach more villages and citizen landholders not just through informational seminars and general advice
but with specific, case-related services.

3.5 LEGISLATIVE AND REGULATORY DRAFTING AND POLICY

The legislative and regulatory drafting component of ULTI has been carried out by a small staff of legal
experts including short-term international consultants. They have assisted GoU agencies in drafting, re-
viewing, and commenting on new laws and amendments, regulatory and technical decrees, and other
land-related policy documents. The legal team has also rendered service as a legal advisor to oblast and
municipal administrations providing interpretation of laws and decrees and practical advice in applying
these provisions. The legal consultants have sought to use the experience gained in the course of forming
land parcels, issuing State Acts, and dealing with the legal problems of rural landowners as the basis for
practical review of legislative and policy proposals. According to ULTI (19 April 2006), this work has
been carried out in close collaboration with other stakeholders.*

% This option was reinforced by Dr. Gary Reusche, team leader of the EU-funded Support to SMEs in the Rural Sector Project on

24 January 2006.

% From the beginning of the project, the senior ULTI attorney served as legal advisor to the Verkhovna Rada Committee on Agri-

cultural Policy and Land Relations. In addition, both Pavel Kulinich and Mykhailo Cheremshynskyy of ULTI are the only non-
governmental officials appointed by Vice Prime Minister Melnik to the Cabinet of Ministers working group led by Melnik and in-
cluding the Minister of Justice, Chairman of Dershkomzem, First Deputy Ministers of Environment, Finance, Interior, and Econ-
omy, and eight relevant department heads who have been tasked to improve the legal framework for the functioning of a uni-
fied registration system. The ULTI legal and regulatory team's work has also coordinated with various constituencies; for
example, work on the Law on Peasant Farming involved collaboration with the Association of Private Farmers and Land Own-
ers of Ukraine; the work on the Law on Delimitation on State and Communally Owned Land was developed, debated in a pub-
lic conference, and submitted to the VR in close collaboration with the Association of Ukrainian Cities and Towns and the ac-
tive collaboration of Dershkomzem; the work on the Law on State Registration of Rights to Immovable Property was developed
in cooperation and through sponsorship of a series of public conferences including regional and local governments as well as
Dershkomzem, Ministry of Justice, Ministry of Construction, BTIs, and other interested counterparts. Additional governmental
counterparts include many hundreds of oblast and raion departments and over two thousand village Radas fostered through
on-the-job training and local seminars on carrying out the land reform in compliance with the law provided with direct ULTI
support. The public education program also frequently collaborates with the NGO “KURE” on freedom of press issues and
public information campaigns, particularly during the period 2001-2004 when the prior government routinely suppressed or
blocked independent media and reporting by direct control over the press, attack articles called “Temniki,” and personal threats
and acts of intimidation against independent journalists and broadcasters.
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The ULTI project has been organized and managed based on close, strategic integration of land titling,
legal aid, and public education implementation activities under the overarching legal and regulatory com-
ponent of the project. This means that the legal and regulatory team is not only engaged in drafting, com-
menting, and advocating legislation in collaboration with central government and non-governmental bod-
ies in Kiev. They are also constantly and actively monitoring implementation of ULTI’s other programs
while receiving detailed feedback from Ukrainian lawyers, industry specialists, and GOU counterparts at
all levels about what legislation actually works well and what legislation needs to be revised so it works
better. According to the ULTI legal team, this methodological extension of the scope and outreach
ULTTI’s legal mission to monitor implementation of land reform laws and to target revisions of law
through mass scale land titling is an ULTI project innovation that has dramatically and effectively ex-
panded the impact of the legal and regulatory reforms supported by the project.

The main legal and regulatory team, which has worked for several years on issues identified in the draft
assessment, including analysis and recommendations on the Land Code and legislation pertaining to reg-
istration of land rights, land markets, and land lease. The team has worked to support, revise, or stop a
long list of legislative initiatives, some of which arose in various incarnations over the years. This legal
and regulatory work has been effective in allowing the ULTI titling activity to continue within a legal and
constitutional framework, and has contributed to preventing adoption of a number of laws that would

harm development of the land market.

The 16 major legal and regulatory
initiatives in Box C illustrate the
extent of legal and regulatory work
that has been accomplished by ULTI
and that needs to be continued after
the scheduled closure of ULTI in
September 2006.

According to ULTI, systemic con-
flicts of interest (and corrupt prac-
tices of officials that exploit sys-
temic conflicts of interest at the
expense of the public) have been rife
in the SCLR, its subordinate cadastre
centers, as well as in the BTIs asso-
ciated with many local governments
and the Ministries of Construction
and Justice. There is also a 10-year-
long institutional conflict among the
SCLR, the MOJ, and their associated
organizations, which continues to
block meaningful legal reforms to
end these conflict of interest abuses
as well as to fulfill the integration
and implementation of a unified
building and land ownership transac-
tion and record keeping system in
Ukraine. The ULTI legal and regula-
tory team has formulated a number
of legislative remedies aimed at
curbing these systemic conflicts
through open forums involving the

Box C: Legislative Reforms Instituted by ULTI Lawyers

Draft Land Code of Ukraine (alternative draft}—adopted.

Draft Law of Ukraine “On Procedure for Allocating Land Parcels in
Kind to Land Share Owners”—adopted.

Draft Law of Ukraine “On Private Family Farm”—adopted.

Draft Law of Ukraine “On Protection of Constitutional Rights of Citi-
zens to Land”—adopted.

Draft Law of Ukraine “On State Expertise of Land Survey Docu-
mentation”—adopted.

Draft Law of Ukraine “On Land Market.”

Draft Law of Ukraine “On Delimitation of State and Communally
Owned Land” (alternative draft).

Draft Law of Ukraine “On Buyout of Privately Owned Land Parcels
for Social Needs.”

Improvements to Law of Ukraine "On Land Lease."

. Improvements to Draft Law of Ukraine “On Protection of Land.”

. Improvements to Draft Law of Ukraine “On State Control over Use

and Protection of Land.”

. Improvements to Draft Law of Ukraine “On Land Survey.”
. Improvements to Draft Law of Ukraine “On State Registration of

Rights to Immovable Property.”

. Improvements to Draft Law of Ukraine “On State Land Cadastre.”
. Improvements to Derzhkomzem proposals and recommendations on

improving Draft Resolution of Cabinet of Ministers of Ukraine “On
approving forms of State Act certifying the ownership right to land
parcel and State Act certifying the right to permanently use land.”

. Recommendations submitted to the MOJ on advisability of cancel-

ing the State registration of a number of Derzhkomzem Orders that
established payment for registration of State Acts and thus blocked
issuance of State Acts to land share owners. In 2001-2003, the
MOJ cancelled the registration of such Derzhkomzem Orders,
which were ultimately annulled.
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active participation of the interested organizations. For example, ULTI supported the Ukraine Land Mar-
ket Policy Conference in July 2005, which generated 14 urgent measures (see Annex 3) that have since
motivated numerous draft laws by the GoU with the support of the ULTI legal and regulatory team.

3.6 PILOT PROJECTS

In the course of converting land shares to State Acts, ULTI came to realize that economic growth of vil-
lages and rural regions depends on the property rights status of all categories of land within the village,
including housing, subsidiary farm plots, gardens, orchards, and non-agricultural commercial/industrial
parcels. For rural families, whose economic security and opportunities depend on secure land rights to all
their land holdings, issuance of State Acts was identified as a priority for experimentation and possible
future intervention. Prior to ULTI, there was no program of mass or systematic issuance of State Acts for
non-agricultural land parcels, although citizens have had the right to individually apply for their State
Acts after paying all the relevant fees and costs of surveying and legal document formation.”’

ULTTI has sought to demonstrate in three pilots that significant savings can be achieved in the conversion
of all land parcels into State Acts through efficiencies gained by deploying field teams to work on a series
of contiguous land plots rather than scattered single units. The systematic work avoids the problem of
having to later adjust borderlines and references to geodesic points when the piecemeal surveys do not fit
together precisely. Two village-wide pilots were visited by the evaluation team:

In a small number of villages in Ivano-Frankivsk, Zhitomer, and Transcarpatia, the village-wide ap-
proach has been applied encompassing about 12,000 land parcels. The method was seen by the
evaluation team in the small city of Korostan, where the pilot has involved a territory containing ap-
proximately 640 small citizen parcels (house plots and gardens). This territory was formerly under the
jurisdiction of a rural village but recently has been incorporated within the territory of Korostan city.
By the end of 2005, the ULTI team had taken all the steps to form the land parcels, survey and value
them, and prepare the State Acts. By January 2006, the State Act forms were being completed and
presented to the city mayor for signature. The subsequent steps would involve their entry into the reg-
istry and issuance to the citizens. The mayor was hopeful that these final steps would take place be-
fore municipal elections in March.

In Crimea, project teams have been at work in 2005 and 2006 to form land parcels and issue State
Acts in six villages covering 11,300 land parcels. In this pilot, the local LAC is a strong participant
and other methods of mediation have been incorporated because of the high degree of inter-ethnic
tensions created by the in-migration of the Tatar population. The Tatars were not eligible to partici-
pate in the agricultural land-sharing program (since they were not collective farm members). They
were entitled to receive subsidiary garden plots, somewhat larger than the average norm. Thus, their
total land holdings are substantially smaller than those of local citizens who benefited from land shar-
ing, but larger than those of other local citizens who had no land share claims. By proceeding with the
village-wide approach, all land rights as they now stand will be fixed. This removes any expectation
of further adjustment that different groups of landholders may have kept alive. Thus, careful social
preparation and management of the publicity surrounding the work of surveying parcels and issuing
State Acts has been required.

# Many individuals and juridical persons have, in fact, claimed State Acts of ownership to non-agricultural parcels as evidenced

by the DerzhKomZem statistics for mid-2005 which cite 3.7 million issued out of the total of 11.7 million citizen holdings (house
lots, gardens, and subsidiary plots). See DerzhKomzZem, 2005 Current Status of Land Reform in Ukraine, p. 45.
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The village-wide approach, which is being refined and tested in the pilot projects, appears to be a signifi-
cant improvement in the methodology of parcel formation and issuance of State Acts. Nevertheless, there
continues to be a flaw in the approach because the lands belonging to the state (and subject to division
into municipal ownership) have not been surveyed and fixed. On the resulting cadastre maps, these areas
of state ownership appear as empty space in between the “private” land parcels. The areas include the
lands and rights of way of utility lines and roads, sites of public buildings and facilities, and vacant land
for future use and development. Although this omission is understandable, given the incomplete proce-
dure of izrgventorization and delineation of state/municipal interests, it does present the risk of future land
conflict.

The village-wide approach of the pilot projects has additional significance for future land reform. If the
pilots show positive results, the methodology should provide a foundation for a future program of urban
systematic first registration where more complex patterns of land uses and tensions over competing land
claims are problematic. Ukraine has so far avoided addressing the problems of urban land ownership and
the conflicting issues of transition from rural to urban land uses on the city peripheries. Yet, it is precisely
in these areas where the greatest abuses and distortions of citizen land rights and Land Fund management
are taking place. Addressing the urban and peri-urban lands will require a combination of urban planning,
land use regulation, and clarification of urban and rural municipal jurisdictions, along with the process of
defining and fixing property rights.

3.7 ISSUES AND ASSESSMENT

Issue 1: Responsibility for paying the fees associate with registration of State Acts has been a
contentious issue between ULTI and the SCLR. While this issue now appears to have
been resolved by Order No. 111 issued on 27 March 2006, there will be ongoing need for
ULTI to carefully monitor its implementation to ensure that State Acts issued by ULTI are
registered.

As of January 2006, some 430,000 land shares were still in the process of transformation to State Acts
with completion expected by the end of the project in September 2006. Most are moving along in routine
fashion, but some have been held up by local officials and state agencies. Among these delayed are ap-
proximately 86,000 draft State Acts which have been fully prepared by ULTI and delivered to local offi-
cials for signing and subsequent registration and issuance to citizens, but await final registration due to
the dispute over non-payment of the registration fees.

ULTI has been correct in taking the position that it is not responsible for these fees. Its agreement with the
GoU worked out and signed before the step of registration was added does not give it this responsibility.
It is preferable to use the program monies to maximize the number of land parcels formed and State Acts
issued rather than reimbursing a more administrative process. After visiting several registry offices and
reviewing the content of their documentation, it is clear that this process of registration adds no value in
legal status of the State Acts or in linkage of ownership to the chain of title necessary for protecting the
citizen. Indeed, the registry offices appear to have little purpose other than to further transform state data
and services into commodities for sale on a monopoly basis.

% At the time when the legal status of the state/municipal lands must be fixed, disputes over the border lines with the private

parcels will inevitably arise. If the legal system of civil law ownership is to have integrity, the fixed borders (registered and noted
on a State Act) cannot be changed. Nevertheless, it is quite likely that state and municipal entities and the utility services will
assert the right not to be bound by the previous decisions in which they did not take part. If mistakes were made and border
lines need readjustment, then compensation should be required for any private owner who loses part of his/her land. Since this
result is unlikely, the problem threatens to undermine the integrity of the legal protection of property rights.
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ULTT has offered an interpretation of the Presidential Decree On Realizing Citizens’ Constitutional Rights
to Land, which holds that the guarantee to the citizen of a land parcel without payment also exempts the
citizen from responsibility to pay the administrative fee of registration. Representatives of both the SCLR
and the MOJ interviewed by the evaluators have rejected this interpretation. In particular, since the regis-
try was set up by law as a self-financing operation, it has no ability to receive government budget funds.
The commitment to ULTI (tacitly or explicitly made) to carry forward the registration of its State Acts
without payment of the fee leaves the registry with uncovered costs. In the team’s discussion with the
SCLR in February 2006, the SCLR indicated that the political debate was at an impasse.

Following the evaluation, USAID informed the team (on 20 April 2006) that further progress was made
with respect to this issue:

On 27 March 2006, ULTI received a copy of a new order (No. 111) issued by SCLR noting that it will provide
free of charge registration for State Acts issued via ULTI, and that the cadastral centers will be reimbursed (up
to UAH 15 per title) from the State budget. Many oblasts have been holding titles waiting for the registration
fee issue to be resolved. Now this backlog of titles (approx. 103,000 as of March 1st) can be issued and in time
for the spring planting season. Also, ULTI should be able to conclude their remaining subcontracts and issue ti-
tles in a relatively timely manner through ULTI’s end in September.

This appears to bring to an end a long and contentious debate between ULTI and the SCLR over the issue
of payment of registration of State Acts, and to secure delivery of a large number of State Acts that were
at risk. However, in light of the budget constraints noted in discussions between the team and the SCLR
in February 2006, this situation will need to be carefully monitored to ensure that Order 111 is acted on
and fully implemented.

Issue 2: ULTI's supported LACs have been very effective in making citizens more aware of their
new-found land rights, but they have not yet met the need for delivering legal recourse.

From interviews with several of the LAC lawyers and review of the statistical record of the offices, the
LACs have had significant success in securing one-time results for citizens in negotiated settlements.
However, in more complex cases, the numbers of citizens represented individually and the cases brought
to the courts has been quite limited. Furthermore, the offices have not been able to follow up after case
resolutions to determine whether the citizens whom they have helped are continuing to benefit from the
decisions. With the continuation of the legal aid services under an NGO format, these aspects of practice
should be remedied.

Another weakness has been the limited analysis and reporting of LACs work in the context of influencing
land policy, legislation, and judicial opinion through an upward flow of information to national levels.
The LAC offices have been quite active in publicizing their work on a practical level within the rural
community at large and in creating better understanding of landholder rights and responsibilities. How-
ever, the offices have done less in terms of systematic analysis and publication of their results, particu-
larly the favorable rulings of the courts. In the civil law systems of Europe, the evolution of legal princi-
ples and practice comes about through a process of civil law commentary. Although this does not involve
the direct principle of judicial precedent (as in U.S. common law), the reasoning of good court opinions
and interpretive analysis is influential in giving meaning to law.

Recommendation (3): There is need to either reallocate existing resources to fewer oblasts, or re-
sources of the legal aid centers must be augmented to enhance their reach to legal clients, take more
“precedent-setting” cases, and tackle a wider range of citizen legal problems.

USAID should encourage through ULTI the formation of the NGO and work with other donors to extend
financial support that enable free legal services for a period of up to two to three years with support being
phased out thereafter as feasible and appropriate. If other donor funding is not forthcoming, the NGO
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should be asked to propose options that either reduce its scope in terms of oblasts served or that improve
its effectiveness in delivering legal aid. In giving assistance to a continued program, USAID should en-
courage the NGO to take on more precedent-setting cases and to tackle a wider range of legal problems.
Also, in considering the level of resources needed for the NGO, there should be an expanded component
of case monitoring and analysis and the ability to transfer the experience gained in the field into policy
making to influence legislation.

Issue 3: ULTI's interventions have proven effective in raising public awareness of people’s land
rights and its titling program, but its charge to battle corruption and the appearance of
its “taking sides” in the press on policy issues may have also sometimes compromised
its effectiveness in dealing with the SCLR at the national level.

ULTTI has had the difficult task of delivering large numbers of State Acts at the same time that it has
sought to reform the methods of the agencies involved in their execution. Discussions with oblast, raion,
and village Rada officials generally drew good marks—if not praise—for the ULTI services performed
and the collaboration with ULTI staff. > Nevertheless, in seeking efficiency, transparency, and steps to
combat corruption in the ranks of survey contractors and the SCLR, staff have had to take public posi-
tions on issues of organization and definition of powers®' that may have at times created bad feelings and
distrust. Inevitably, people who have sought to defend the existing practices and people who have envi-
sioned different mechanisms of administration have perceived (rightly or wrongly) that the project has
taken sides in the policy debate.

USAID clearly points out (April 7 communication) that the ULTI office did not act independently; its
interventions were undertaken in close coordination with USAID mission policy, and that mission per-
sonnel frequently intervened to help fight local corruption or support ULTI initiatives.

ULTTI also rightly points out (April 19 communication) that it is also not clear that advocacy can or should
be totally divorced from legal and regulatory assistance. Some of the most effective assistance takes
place, for example, in official public forums attended by ULTI senior specialists, at which it is often nec-
essary and appropriate to take a position in favor of one or another policy option that is being debated.
The evaluation team agrees strongly with this point.

The problem arises when passage of legal and regulatory reforms by the GoU must be undertaken by
agencies that find themselves distrusting the legal advice and motives of the lawyers proposing the
changes, however real or fictional these may be. The fact that ULTI’s lawyers are positioned outside the
walls of the GoU’s lawmaking apparatus further detracts from transparency and trust. The evaluation
team is acutely aware of the allegations of impropriety and conflict of interest that the ULTI office and
USAID have had to combat over the years. These struggles will no doubt continue in the future. But,
there is need for a formula whereby those who strongly advocate against corruption and for progressive
change are separated from lawyers who on a day to day basis must have their judgments perceived as
honest, objective, and trusted by the government agencies responsible for their promulgation.

% |ndeed, a number of oblast and raion officials commented how ULTI legal aid center offices helped them understand new laws

and regulations.

% |tis clear that substantial weaknesses remain in the structure of government agencies, their definition of competencies, and

their procedures and practice which create opportunities for ad hoc decision-making, rent-seeking, and corruption. For exam-
ple, the cadastre centers as self-financing enterprises with quasi-independence under the SCLR appear to view the registry
data as a commodity for sale, rather than registration as a public service.

¥ For example, press statements that the cadastre offices should be transferred from the SCLR to MoJ.
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The body of law and its administration that defines rights, duties, and obligations is the same body of law
that delivers increased transparency and legal recourse to fight corruption and injustice. While USAID’s
approach may be perceived by others as naive, we believe that the process involved in creating law and its
supporting institutions to battle corruption is different in tactics and approach. While the legal outcome
may ultimately be the same, there is greater risk in settings of severe conflicts of interest that law’s prom-
ulgation becomes compromised by allegations of ulterior motives by foreign interests or outside political
meddling. Consequently, in section 6, the team proposes the continuation of both strong advocacy and
legal and regulatory assistance components, but separated in physical space and by funding. By all means,
forums must be promoted whereby legal and policy differences are freely and openly discussed. But, the
team does not think it tenable that legal and regulatory assistance can serve two masters—one that es-
pouses the tackling of corruption and conflict of interest, and the other that provides sound and objective
legal advice that is trusted by government agencies charged with its implementation. Separating the two
in space and funding will partially help to resolve this problem.

Recommendation (4): In the design of future TA, there will be need to carefully separate advocacy
components from TA on land policy and legal and regulatory reform.

Issue 4: While the ULTI project has assembled relevant data to monitor project activities, the pro-
ject might have benefited from a stronger applied policy and research component to bet-
ter evaluate ULTI's performance and contribute to public knowledge on constraints to
land market development.

The limited analysis of results achieved by the LAC offices has been noted above. Similarly, the project
dropped the activity of monitoring the post-sale land market transactions of enterprises that were helped
with their initial land privatizations. This assemblage of statistical data was one of the most important da-
tabases on “true” land market activity in Ukraine. With the combined data from both projects, and with
the ongoing work of the 26 enterprise real estate brokerage offices, this data bank was growing to include
a substantial portion of the commercial/industrial land. The activity of secondary transactions, which were
also being monitored, might have been a key barometer of land and property market formation, and might
have answered the fears of many Ukrainian professionals, academics, and political leaders that unregu-
lated markets will be speculative and distorted.

Recommendation (5): Through subcontract mechanisms, invest in data gathering and analysis that
rigorously monitor land tenure reforms and lifting of constraints on economic growth to help counter-
balance or dissolve government’s monopoly on knowledge generation and information dissemination.

Issue 5: Because of the institutional impasse among the SCLR, MQOJ, and their affiliated organiza-
tions over implementing the unified land and building registry, there is need for policy
measures that end systemic conflicts of interest and mediation by a third party deemed
by all to be an honest broker.

ULTI in its response to the evaluation (19 April 2006), underscores the systemic conflicts of interest; the
risk or appearance of corrupt practices arising there from; and the institutional impasse among the SCLR,
the MOJ, and their associated organizations over implementing the unified land and building registry. In
light of the ULTI project’s planned termination in September 2006, there is urgent need for ULTI and all
the above mentioned bodies to convene a forum that seeks to answer the following two issues raised by
the ULTI legal team:

1. What concrete legal and regulatory measures need to be taken to end systemic conflicts of interest in
the existing Dershkomzem and MOJ associated registration bodies (e.g., cadastre centers and BTIs)?
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2. What concrete legal and regulatory measures need to be taken to organize and implement unified land
and building registration, transaction, and record-keeping systems?

ULTTI is correct in its assertion that its proposed policy measures to end systemic conflicts of interest and
to enable real unification of land and building ownership registration, transaction, and record-keeping sys-
tems apply equally to all institutions engaged in the registration and protection of ownership rights to land
and buildings. Hence, a solution once found, should create a win-win situation for all.

However, can ULTI or any donor project serve as the honest broker? The answer is “perhaps,” but the
task will be difficult. For example, ULTI has taken a public position that the registry system should be
removed from the jurisdiction of the SCLR and reassigned to the MOJ or ordered to reduce corruption
and break up SCLR’s monopoly powers in land affairs. At least one government agency, presumably with
its own self-serving agenda, made clear its view that ULTI and USAID should maintain neutrality and not
be seen siding with one agency or another in areas of heated political debate.
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4.0 LAND MARKET
DEVELOPMENT AND
CREDIT ACCESS

41 AGRARIAN STRUCTURE

Ukraine covers 60.3 million ha of land.
Of this total, 69.2% (41.8 million ha) is
agricultural land and 17.4% (10.47 mil-
lion ha) is forest (Table 4.1).>* The re-
maining 13.4% of the land area is clas-
sified for other uses, including
“urbanized,” “scrub land,” “land re-
serve,” or unclassified. With regard to
land use, most land is classified as
“cultivated fields” (Table 4.2). This
category refers to land with a capacity
for cultivation as based on soil meas-
urement and other physical factors.

The only category experiencing nota-
ble change over the period 1991-2005
is the percentage of “urban” land,
which dropped from 5.8% to 4.1%, a
seeming paradox given the tremendous
growth of new housing around princi-
pal cities. However, because the data in
Table 4.1 are administrative categories
and not actual land use, it is difficult to
read much of significance into this
finding.

TABLE 4.1: STRUCTURE OF THE LAND FUND BY USE

Use Classification In 1991 In 2005 (January 1)

Million ha % Million ha %

Q) 2 3) 4)
Agricultural 42.0 69.6 41.76 69.2
Forest 10.2 16.9 10.47 17.4
Urbanized 3.5 5.8 2.45 4.1
Degraded scrub land 0.9 15 0.95 1.6
Open land reserve 1.3 2.2 1.05 1.7
Water 2.4 4.0 2.42 4.0
Unclassified Not counted 1.22 2.0
Total Land Fund 60.32 60.32

TABLE 4.2: STRUCTURE OF AGRICULTURAL LAND USE

Total Agricultural Land Fund Is 41.76 million ha

Use classification In 1991 (%) | In 2005 (%)
Cultivated fields 79.9 77.8
Pasture 124 13.2
Hayfields 52 5.8
Perennial orchards 2.5 2.2

Source: DerzhKomZem, 2005. Data reported for 1991 were revised to correct data
inconsistencies based on extrapolations from 2005 data. Specifically, data for area
in column (1) is inferred from percentages in column (2) multiplied by the Total
Land Fund of 60.32 million ha.

What is perhaps most remarkable about Ukraine’s land categorization, is the general observation that de-
spite radical reforms in land ownership over the period 1991-2005, remarkably little seems to have
changed whether in land structure (Table 4.1) or in land use (Table 4.2).

32

This figure includes polluted land covered with radioactive fallout from the Chernobyl disaster, dryland in need of irrigation but

not because of lack of money, land that has reverted to wetlands because drainage systems have collapsed, and land taken
out of production due to soil degradation. USAID estimates that approximately 30% of former agricultural land is no longer in
use (Communication with Bohdan Chomiak, USAID, 20 April 2006).
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4.2 PRIVATIZATION

According to data provided by the
SCLR (DerzhKomZem 2005), a total of
6.9 million eligible land share holders
received agricultural land plots totaling
28.1 million ha. As of May 1, 2005, 5.4
million citizens are reported to have
transformed their land shares into State
Acts, representing 78.3% of the total.
Another 677,500 village residents are in
the process of transforming their land
shares into State Acts.

In addition to agricultural land, citizens
were eligible to receive personal land
holdings (Table 4.3). According to offi-
cial figures, 11.7 million citizens hold
these plots (86.4% of citizens eligible to

TABLE 4.3: STRUCTURE OF PERSONAL PRIVATE LANDHOLDINGS

(NON-AGRICULTURAL LAND) BY CITIZENS ON MAY 1, 2005

Land use classification Ha %
For housing and servicing other buildings 1,386,400 37.4
For personal farm operations (family farms) 2,188,500 59.1
For gardens 127,600 3.4
For dachas and garages 2,900 0.1

TABLE 4.4: STRUCTURE OF AGRARIAN ENTERPRISES (WITH
STATUS OF COMMERCIAL FARM ENTITIES)

No. % of Total

Private/leased enterprises 4,600 20.9
Enterprises with limited liability 7,300 33.2
Farmer (personal) companies 4,700 214
Stock companies 800 3.6
Cooperative farms 1,800 8.2

Other 2,800 12.7

Total number of enterprises 22,000 100.0

Source: DerzhKomZem, 2005

claim a parcel) totaling 16.4 million plots and 3.7 million ha. The total number of State Acts issued so far
for these parcels is 3.7 million out of the total of 11.7 million citizens. ULTI’s two pilot programs par-

tially focus on titling these holdings.”

The kolkhozes and state farms were initially transformed into cooperative agricultural enterprises in the
first stage of privatization and, since 1999, have been further transformed into several types of commer-
cial enterprises (see Table 4.4). This number now includes 22,000 enterprises, of which 4,600 enterprises
are private or leased from the state, 7,300 are limited liability companies, 4,700 are private (independent)

companies, 800 are joint stock companies, 1,800 are cooperatives, and 2,800 remain unclassified.

TABLE 4.5: DIVISION OF TOTAL LAND FUND

BY OWNERSHIP

4.3 LAND IN STATE OWNERSHIP

The amount of land retained in state ownership is de-
picted in Table 4.5 for total land and Table 4.6 for agri-

cultural land. As of May 1, 2005:

Private (citizen) 30,619,000 ha 50.7%
ownership

State ownership 29,600,000 ha 49.1%
Juridical person 134,600 ha 0.2%

ownership

e State ownership of agricultural land totaled 11.4 mil-

lion ha, or 27.3% of total agricultural land (41.76 mil-

TABLE 4.6: DIVISION OF AGRICULTURAL
“LAND FUND” BY OWNERSHIP

lion ha in Table 4.1). Private citizens controlled 30.3
million ha, or 72.5% of total agricultural land.

e In addition, the state controls 18,185,000 ha of non-

agricultural land including forest, urban, transportation,

Private (citizen) 30,289,000 ha 72.5%
ownership

State ownership 11,414,800 ha 27.3%
Juridical person 51,800 ha 0.1%

ownership

and open lands.

Source: DerzhKomZem, 2005
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With regard to criticisms raised in section 5.0 by ULTI against the World Bank approach, which excludes these parcels, and

recommendations in section 6.0 for expansion of systematic, comprehensive registration in three to four oblasts, this popula-
tion and these holdings are the target beneficiaries.
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44 FARM SIZE

Private independent farm operations—previously classified as peasant (family) farms—have grown in number to
46,400 juridical persons operating 3,416,900 ha of land (some owned by the proprietors and others leased). The
average size of an independent farm operation is 74.7 ha in 2005 as a result of steady growth in farm size over
the years. The range of average farm size moves from west to east (as a result of topography and climate condi-
tions). Among the western oblasts, average farm size is 7 ha in Zakarpatia Oblast and 13 in Chernivisti Oblast. In
the eastern oblasts, Lugansk has an average of 142 ha and farms in Kharkivskii average 137 ha in size.

Two noteworthy observations stand out from Table 4.7:
TABLE 4.7: NUMBER AND SIZE OF

INDIVIDUAL PRIVATE FARMS

Year No. of Average e The number of private independent farms grew rapidly from
Farms Farm Size 1993 to 1995, then stagnated through the late 1990s. Growth

1993 14,700 19.9 in number of farms accelerated again in 2001 and has grown

1994 27,700 20.2 steadily since.

1995 32,000 21.9

1996 34,800 22. o There has been steady growth in average farm size throughout

1997 35,400 23.6 the 1993-2005 period, with rapid growth picking up in the

1998 35,900 25.9 late 1990s.

1999 35,500 29.0

2000 35,900 324 These changes in farm size are important because they reflect the

2001 38,400 56.1 workings of Ukraine’s rural land market. The land market dynam-

2002 41,600 62.2 ics that led to farm size growth since 1993 cannot be precisely

2003 43.000 65.6 discerned from these aggregate data, but one can reasonably as-

2004 43,000 71.9 sume the followmg

2005 46,400 747 1. These changes have been recognized and recorded by the

Source: Center for Ukraine Land Re- SCLR, thus they must involve legal transactions. If so, they do

form, 2005 not involve sales of land, since the moratorium has been in

place since 2001.

2. They show that there are avenues to transfer and consolidate land in Ukraine’s agricultural land
through leases, exchanges, and inheritance.**

3. There are forces of supply and demand, which are working to consolidate land holdings and reduce
problems of land fragmentation, although the area affected for independent farms is only 8.2% of to-
tal agricultural land.

4. The trend is likely to continue because independent farm size in the aggregate has still not reached its
optimum, and based on the data presented, is somewhere in excess of 75 ha/farm.

4.5 LEASING OF LAND

On 1 July 2005, 19.0 million ha were given in lease under 4.8 million lease agreements. Of the total lease
agreements, 2.5 million were land plots (shares) of pensioners. Of the total number of lease agreements
(4.8 million), commercial farm enterprises (typically large farms) held 64.3% (Table 4.8).

¥ These “official” figures do not reflect transfers, which are accomplished by the grant of a power of attorney, a practice that is

periodically the subject of prosecution actions, reported in the press.
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As a rule, most leases are for multiple years in duration (see TABLE 4.8 LAND LEASES TO VARIOUS TYPE
Table 4.9). Of the total number of leases, 81.6% provide for  Commercial farm enterprises | 64.3%

rent payment in-kind, 12.8% provide for payments in cash, Independent (family) farms 9.4%

and 5.6% anticipate payment in the form of services. Total Other types of enterprises 26.3%

rent payments are estimated at 2.2 billion UAH equivalent
value in 2003, and 2.3 billion UAH in 2005. The average
value of rent is 122.6 UAH/ha for all of Ukraine, but ranges ~_TABLE 4.9: LEASE DURATION

from a low of 65.4 and 64.6 UAH/ha in Rivne and Zhitomer 1-3 years 23.3%

Oblasts to a high of 140.8 and 153.3 UAH/ha in Kirovograd = _4-5 years 62.5%

and in Cherkassy, respectively. 6-10 years 11.6%
More than 10 years 2.5%

Source: Center for Ukraine Land Reform, 2005

46 LAND SALES AND TRANSFERS

Since land shares were

. . TABLE 4.10: AGRICULTURAL LAND TURNOVER
first issued in 1994, an

. Form of transfer Land shares %
:kslsgst;f;s;rfeslz Inheritance 850,638 88.5
have changed hands Donation (inter vivos) 95,483 9.9
for various reasons Sale 13,049 14
(Table 4.10), totaling Exchange 2,387 0.2
14.2% of the total
number of shares (7 TABLE 4.11: SALES PER YEAR BY HECTARES AND AVERAGE PRICE PER
million). The vast ma- HECTARE, NON AGRICULTURAL LAND
jority of the land turn- 1 October | 1January | 1July 1 Dec. 1 May 1 July
over involve inheri- 2000 2001 2001 2002 2004 2005
tances (88.5%) and hectares | 54,400 | 59,400 [ 64,200 | 89,900 | 114,300 | 105,600
inter vivos transfers Price/ha | 1160 1486 1811 3733 6841 10,617
(9.9%). For a popula- Source: Center for Ukraine Land Reform, 2005

tion that is elderly and
aging, this figure represents a tiny percentage, and implies that a large number of transactions are taking
place in the grey economy without re-issuance of the State Acts.

The moratorium on sales of agricultural land prevents legal buying and selling. However, non-agricultural
land can be bought and sold. During the first half of 2005, 2,718 land parcels totaling 1,425.3 ha of non-
agricultural designation were sold at a total sum of 224,0 million UAH.

For the whole period of land reform, in the “first” market of paid-for transfers into private ownership,
23,137 parcels with area of 105,600 ha have been sold for the total sum of 1,121,270,000 UAH. These
parcels, successfully sold, were from a group of 24,148 parcels prepared for sale (auction). The most ac-
tive non-agricultural land sales have been in the west: 2,649 parcels in Lviv Oblast, 1,935 in Volyn, 1,120
in Rivne, and 1,114 in Zakarpatia. In two oblasts of the east there have been significant numbers of
sales—1,574 in Lugansk and 1,317 in Donetsk. The fewest sales have been in the central oblasts. Data on
sales of non-agricultural land are reported in Table 4.11 for the year prior to the dates indicated

4.7 INVENTORYING AND MONETARY VALUATION OF LAND

The amount of land of non-agricultural designation outside the borders of population centers (cities,
towns, villages) is 11.1 million ha. By 1 July 2005, 54% of this land had been subject to inventorization,

38 LAND REFORM AND LAND MARKET DEVELOPMENT IN UKRAINE—ULTI PROJECT ASSESSMENT



or about 6 million ha. Outside the borders of population centers, only 94,680 ha have been subject to
monetary valuation or 0.85% of the total.

Within the borders of population centers, 3,617,000 ha have been subject to inventorization or about
50.3% of the total. Also within these centers (of which there are 29,922), monetary valuation has been
carried out in 17,378 cities, towns, and villages. From the total of 7,293,200 ha of land within these popu-
lation centers, monetary valuation has been carried out on 4,666,700 ha—64%. Kiev, Sevastopol, and
Donetsk have completed the valuation of 100% of their land inventories; other cities have substantial per-
centages completed; and towns and villages have small amounts done.

The importance of inventorization and monetary valuation relates to
the ability of the municipal administrations to collect revenues for

TABLE 4.12: TOTAL TAXES/
RENTS PAID PER YEAR

land, which consist of rent payments for land not privatized (leased by —
. Year UAH million

users from the state) and tax payments by persons who own private
land or enterprises which hold state land by perpetual use. The mone- 1999 1,104
tary valuation consists of the assignment of UAH amounts to the rela- 2000 1,375
tive value calculations made by the process of inventorying, which 2001 1,618
provides the qualitative data—size, location, level of infrastructure 2002 1805
services, distance from city center, and other factors. The monetary

. . . 2003 2,032
valuation weights all the factors and assigns the monetary value to the
weighted total for each parcel. As noted in Table 4.12, total tax and 2004 2,251

rent revenue has doubled over the six-year period, 1999-2004. Source: Center for Ukraine Land

) . Reform, 2005
The total normative value of agricultural land as calculated on 1 Janu-

ary 2004 was 365,198 million UAH, giving an average value of 8,733.2 UAH/ha for agricultural land and
9,204.8 UAH/ha of cultivated land. Some regional estimates are (in UAH/ha): 11,653.6 in Cherkasy
Oblast, 10,814.0 in Crimea Republic, 10,201.4 in Donetsk Oblast, 10,158.3 in Poltava Oblast, and
10,127.0 in Kherson Oblast.

As Table 4.11 showed, the price being paid for non-agricultural land is surprisingly nearly identical with
the normative value of agricultural land set by government on a per-hectare basis. As the value of urban
land can be expected to exceed the value of agricultural land under prevailing land-use conditions, this
perverse outcome suggests two factors at play: (1) the low residual value of buildings and property in the
real estate market outside the main urban centers and (2) the gross overvaluation of normative rates used
to monetize the value of agricultural land. This calculation runs the risk of both stifling the land market
and increasing rental/tax payments beyond the ability to pay.*

% There are a number of ways to assess the value of property: (1) market value based on comparative market prices; (2)

valuation based on present value of future economic profit; or (3) valuation based on construction costs (see for instance
Peter Dale, and John McLaughlin, 2003, Land Administration). Information on the methodologies involved in implement-
ing these and other approaches is large, and would be excessive if included in the report.

The essence of the problem is that land in a market economy is worth not what government says it is worth, but rather what
someone is willing to pay for it. In the absence of an active land and property market, this is difficult to determine. Even if the
land market is not robust and land prices are near zero, this does not mean that the land and property have no value, for the
poor without the ability to pay still find utility in using the land and property and deriving livelihood from it. However, for pur-
poses of valuation that affect the viability of commercial transactions (e.g., land valuations to serve as collateral for bank
credit), “utility” alone does not suffice. For the value to the banker is not the value that the current holder places in the property,
but rather, what someone else is willing to pay for it if foreclosed on. Neither does it suffice when the buyer and seller have ne-
gotiated a price of $50/parcel based on what the buyer is willing to pay and the seller is willing to accept when the SCLR based
on normative valuations asserts that the price should rather be $200/parcel. The risk at present is either that that the calcula-
tion based on normative value no longer has sufficient meaning to justify the costs that go into collecting and maintaining the
data, the appearance that the SCLR wants to regulate land transactions through its approval of transfers (by assessing negoti-
ated prices) thus unnecessarily increasing transaction costs, and/or that the SCLR imposes a property tax on the basis of
$200/parcel when the profitability of the parcel in the eyes of buyer and seller is less, leading to excessive taxation.

LAND REFORM AND LAND MARKET DEVELOPMENT IN UKRAINE—ULTI PROJECT ASSESSMENT 39



4.8 IMPACT OF LAND TITLING ON LAND RELATIONS AND RURAL FINANCE

The knowledge base on impact reviewed by the evaluation team is fragmented and superficial; this situa-
tion derives from a gross under-investment in research that contains rigor in methodology and data collec-
tion, and scholarship in analysis. A number of general statements on impact with regard to land tenure
relations are possible as indicated in Box D.

Box D: Review of Impact on Land Titling and Land Reform

Farm Income and Profitability. Sixty-two (62)% of farm enterprises surveyed by IFC (2005) either lost money or
broke even in 2004 compared with 58% in 2001.sd

Land Purchase (Chemonics International 2002). In contrast with previous surveys by Chemonics (1999), Interna-
tional Finance Corporation (1999-2000), MINSTAT (2000-2002), International Private Capital Task Force Review,
and BIZPRO (1999-2001) which were cautious about urban enterprise profits and economic growth, this study
demonstrated clear potential for urban land market development. ULTI and its predecessor project in four years
were able to generate 6,000 transactions generating more than $30 million for local budgets. As indicated in Sec-
tion 3.2, the municipalities concerned over the life of ULTI have now gained over $100 million in revenue from
sales.

Lessor Income (Rolfes 2003). Land reform has converted the majority of people working and living on farm en-
terprises during the pre-reform era into landholders, the majority of which are now lessors leasing land back to the
enterprise. Based on a statistical survey administered to a random sample of 800 landholders in eight oblasts of
Ukraine, the study reports that “State Act owners receive 40% more gross income than do Land Share Certificate
holders, or 32% more income per hectare.” However, when the sample of State Act owners were asked to esti-
mate how much more income they received compared with their previous status as land share holders, 46% re-
ported no increase in income, 41% reported a 0-10% increase, and 13% reported a 10-50% increase. Two obser-
vations are noteworthy:

1. The fact that incomes of State Act holders are higher than the Land Share Certificate group, but are not
measurably different within the State Act group between pre- and post-institutional change, suggests that it is
differences in socio-economic status between the two groups, not institutional change, that is causing the in-
come difference.

Even if institutional change is the cause, the increase in incomes come about from more favorable terms in
rental income obtained from lease contracts, not from output obtained from independent farm production. No
doubt, the substantial negotiations that took place in the community leading up to the issuance of State Acts
may have had the effect of increasing transparency, rents, and enforceability, however given the pervasive-
ness of land conflict over leasing agreements reported by Legal Aid Center lawyers visited, and the land con-
flicts reported in Table 3.1, the sustainability of these income gains is still subject to question and merits fur-
ther monitoring.

Lessee Problems with Leasing Arrangements (IFC 2005). Compared with 2001, 2002, and 2003 when 13%,
21%, and 27% of independent private farms and enterprises reported problems with leasing of land plots from
lessors, this percentage fell to 14% in 2004. It further notes that “...Kherson...oblast demon-
strated...improved...results with 90.9%...of respondents there reporting they face absolutely no problems with
renting of plots. This finding contrasts with the Evaluation Team’s discussion with the Legal Aid Center lawyers in
Kherson who report that the majority of their time is being spent working with Lessors on negotiating lease
agreements, securing rent payments, and getting them registered.

Normative valuations are thus based on both physical characteristics that define land quality and monetary weights that con-
vert land quality characteristics into normative value. In the event that the monetary weights are carefully adjusted for inflation
and comparative market value there isn’t a problem. The problem arises when normative land values greatly diverge from the
price offered in the market place, a situation that until recently prevailed. However, in urban and peri-urban areas, there is evi-
dence of convergence as land values based on land market value are converging toward land valuations based on normative
values. This should enable the SCLR in coming years to drop the normative value calculations which are costly to maintain.
However, in rural areas, the problem will remain until market prices become more robust.
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Nevertheless, its has been difficult to get a clear read on empirical findings. Note, for example, in Box D
the assertion of Rolfes (2003) that lessors’ income from leasing agreements increased 32% with issuance
of State Acts and the International Finance Corporation’s (IFC) findings (2005) that problems with rental
agreements had significantly declined suggesting that land titling is having a positive impact. However,
while the IFC reported that over 90% of respondents in Kherson Oblast face absolutely no problems with
renting of plots (Box C), ULTI’s LAC office lawyers in Kherson reported spending a preponderance of
their time on conflicts surrounding leasing and rental agreements. Box D concludes with a statement that
the increased level of rents may not be sustainable in the face of pervasiveness of lease disputes, but
ULTI argues that this finding is overstated. *

With respect to finance, the IFC (2005, p.25) reports:

[Flarm savings constitute the principal source of funding... .[The] second most common source in 2004 was
commercial bank loans with partial rebate of interest (18% of the overall number of respondents). [The]...third
most frequently cited source of financing by agribusinesses was loans provided by individuals (12% of sur-
veyed farms).

Has land titling led to a significant increase in credit expansion and in rural agricultural lending? The
team did not make as much headway as it would have liked in this area, but there is also the sense that
there is not much headway to make because of the weak land and rural financial market linkages that still
prevail throughout much of Ukraine:

e Qutside of land and real estate markets working in principal cities, the land market in rural areas is very
weak.

o Enterprises that still manage agricultural production, input purchases, and supply and distribution of ag-
ricultural commodities cannot own agricultural land or leverage it for collateral.

e For the majority of rural landowners locked into leases, their land is of no value for agricultural fi-
nance as land values are low and the lending will not serve the financing needs of the enterprise as
lessee that engages in production.

e There are examples of firms and enterprises buying agricultural land using lender finance, but these
transactions typically involve a two-stage process: (1) applying for approvals to convert the status of
agricultural land into residential or commercial land (allegedly with bribes paid) and (2) once con-
verted, using land as collateral for construction loans.?’

e For private independent farmers who can own land, a combination of factors detract from the suitabil-
ity of using their land as collateral—weak profitability, the moratorium on sale of agricultural land,
low land values that will discount land’s collateral value even if the moratorium were lifted, a signifi-
cant level of institutional inefficiency in transacting land and property in rural areas, and consequently
high lender costs in foreclosure.

% According to ULTI (19 April 2006 communication), “although there is a high volume of disputes relate to enforcement of lease

agreements, the ULTI Legal Aid Centers only see the problem cases and do not necessarily come into contact with leases that
are functioning without problem. It is equally reasonable to conclude that the rent gains are sustainable based on the fact that
increases in rents appear to be significant in spite of widespread attempts by lessees to under perform on their obligations.
One conscious objective of the legal aid centers is to make all villagers aware of the successful enforcement of lease agree-
ments, thereby raising expectations among the general rural population that parties to lease agreements should feel bound to
observe the terms of the lease as written. The hope and expectation is that the legal and moral environment in which lease re-
lations function will improve over time, further sustaining the rent gains.”

37 ) . .
Anonymous conversation with a commercial bank.
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Not surprisingly, the feasibility of using land as collateral to leverage agricultural finance has not been
realized. Nevertheless, there has been growth in agricultural credit. Over the period 2000-2004, total
lending (agricultural lending) to the agro-industrial complex grew from 1.8 (0.45) to 7.7 (2.9) billion
UAH,™ but nearly half of the 2004 total lending remained subsidized (3.2 billion UAH).*” However,
much of this credit expansion has gone to larger-scale enterprises and not to private individual farmers.
According to USAID (2005, p. 32):

Since 2000, the number of farm enterprises and household plots borrowing from lending institutions increased
almost three times, among private farmers four times and household plots another threefold. The share of indi-
vidual farmers and household plots in the overall amount of borrowing, however, remains insignificant, i.e.,
only 6 percent and 0.2 percent, respectively. (World Bank/Organization for Economic Cooperation and Devel-
opment [OECD] Report).

USAID Development Credit Authority loan guarantees offer potential support in this area, but, to date, the
progress has been modest.*

An even more recent study was undertaken by the U.N. Food and Agriculture Organization (FAQO) that
examined shifts in land and farm policy after 2000 (Lerman and Sedik, 2006). For the most part, the study
lauds the accomplishments of the private individual farm in the Ukraine and the establishment of markets.
These findings suggest that the combined efforts of the GoU, USAID, and other donors have had a signifi-
cant impact on reversing the economic regress of the 1990s and laying the foundation for future growth.

But, the agrarian transition is also far from completed. Significant problems remain that are echoed in the
previous analysis—the number of private farms in Ukraine is leveling off and has not been able to replace
corporate farming altogether despite the latter’s inefficiency Many rural families are not able to yet extri-
cate themselves from the political power of corporate farming in rural areas, while those that do become
private individual farms are yet constrained from achieving their full-scale economies.

As argued elsewhere in this paper, Ukraine is mid-stream in its land reform program, having achieved
significant milestones in issuing land shares and State acts, but the present dual system of civil law and
the Land Fund will require ongoing attention under a fourth stage of land reform. In addition, as Lerman
and Sedic point out (see Box E), there is also need to work on broadening access of all producers to eco-
nomic resources and opportunities in order to narrow the duality in agrarian structure that has evolved.

% More than 60% of the credit was up to one year in duration and used for operational cost. Nearly 30% of the loans were up to a

three-year term and were used to purchase mainly machinery and equipment. The average interest rate used in 2005 was
19%. It is estimated that Ukrainian agriculture needs about UAH 10 billion of operational costs for one crop season. Source:
Personal communications with Oleksandr Muliar, USAID, February 2006.

¥ In 2005, the GoU allocated UAH 350 million to subsidize the interest rate on loans given to the agro-industrial complex.

Source: Personal commentary offered by Oleksandr Muliar, USAID, 2006.

40 Cumulatively through 2004, Nadra Bank has disbursed 130 loans to small farmers totaling $1.7 million.
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Box E: Shifts in Land and Farm Policy after 2000

Positive changes since 2000:

1. The 1990 decree was a watershed for land ownership and farm holdings in Ukraine. The collectivized agriculture
that existed prior to reforms has evolved into an agriculture characterized by a clear dominance of individual
farms that controls 40% of agricultural land and 70% of agricultural output. Within the individual sector, the main
contribution to production is from household plots.

Total farm income and income/capita increase with farm size in the individual farming sector. Average farm size
has increased from 25-30 ha in 1998 to 70—80 ha in 2003—-2004.

Perceptions of well-being in the study were categorized as low (subsistence); medium (family income sufficient
for basic needs), and comfortable (family in addition is able to afford purchase of durables and does not experi-
ence material difficulties). Individual farmers achieved a higher well-being than the families of other rural house-
holds. Family well-being, like family income, also increases with the area of land.

Agricultural production growth has been spectacular after 2000 primarily due to growth of individual farms.”

The move toward private farming has brought many features of normal market-oriented agriculture to Ukraine. In
particular, the portion of the rural population connected to the corporate farm in rural areas has fallen, household
plots and corporate farms are more and more connected by paid service relations, most social services have
been transferred to local governments, and agricultural inputs are widely available and used by all types of farms.
Land leasing is widespread. In household plots, the land used for farming is 36% of the family’s total land hold-
ings and the rest is leased out. Peasant farmers use all their available land and tend to lease in land to augment
their holdings, while corporate farms rely nearly entirely on land leased from individuals (members, sharehold-
ers, and rural landowners).

Commercial credit: 63% of corporate farm managers and 34% of peasant farmers report actually borrowing,
although only 15% of rural households report doing so [suggesting that credit use is highly correlated with urban
infrastructure]. Access to credit has improved over time, with banks and input suppliers being the main sources.
Private trade has replaced state supply and procurement. Managers of corporate farms are far less constrained
by the directives of regional authorities and have more freedom in decision making.

Despite these positives, Ukraine still faces appreciable challenges:

Families in rural areas have little non-farm income.

Ukrainian farms have significant problems with competitiveness compared with the new EU countries. Three-
fifths of agricultural land is still in corporate farms, which have significantly lower land productivity than house-
hold farms, and many are still not profitable.

Agrarian structure in Ukraine still manifests strong duality manifested by lack of mid-sized farms. Experience has
shown that the most viable farms internationally are not the smallest (< 5 ha) or large corporate farms (>1,000
ha) but mid-sized farms 15—-300 ha in size.

The future of the Ukrainian village remains bleak. Children want to leave; the Ukrainian village is in danger of
being left with land but without a generation of farmers to farm it.

Source: Lerman, Zvi and David Sedik, Ukraine after 2000: A Fundamental Change in Land and Farm Policy, 5 June
2006.

There appears to be an error in the paper. While the authors conclude that constant agricultural output from both individual
and corporate farms made a spectacular recovery since 1999, the data presented in their Figure 5 indicate that the dramatic
growth in Gross Agricultural Product of 45% took place for only individual farms. Growth in income for the corporate sector
was much more modest (11% between 1999 and 2004). In addition, the fact that the income growth curves for all farms tracks
the corporate sector demonstrates the dominance of the corporate sector to total agricultural growth.

49 ISSUES AND ASSESSMENT

Issue 1: Performance of the agricultural sector has improved since the inception of land privati-
zation, but attribution of benefits is extremely difficult because of the economy’s ten-
dency to bounce back after the severe economic shocks of the 1990s and the multiplicity
of reforms undertaken by GoU, USAID, and other donors.
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Performance of the agricultural sector has improved since the inception of land privatization although
performance has not yet achieved production levels of the late Soviet Period. For example,”'

e Purchases of buildings, machinery, and equipment for agricultural production had practically ceased in
the late nineties. In 1999, capital expenditures represented less than 5% of farm expenditures. Following
the introduction of the first real agricultural reforms (December 1999—March 2000), capital purchases by
the year 2005 represented a third of farm expenditures. Also, the total volume of farm expenditures rose
from roughly $1 billion in 1999 to over $3 billion in 2005.

e  Cereal production has risen from 25 million metric tons in 1999 to approximately 38 million in 2005.
While less than the 52 million metric tons in 1991, it is still impressive because there is 25-30% less land
under production, subsidies are now considered neutral to negative by OECD (when they once repre-
sented 128% of the cost of production), and irrigated cereal production is no longer practiced.

¢ Given that the entire economy collapsed by over 50% from 1990 to 1999, agriculture has recovered to
approximately 75% of 1990 levels. In five years, they have managed roughly 5% real growth annually.

e Access to food has increased significantly because waste is no longer the norm. Between 1990 and 1995,
stores were bare of food; today that is no longer the case. In rural areas bread was delivered once a week,
and today it can be purchased every daily without interruptions in supply. The change is significant and
started after monetary stabilization (September 1995) and then took off after the incomplete land reform
started (December 1999).

Did land privatization have a positive impact on these outcomes? The answer is, “certainly.” Can we say
that the impact is big or small? The answer is, “no, but meaningful.” How much can be attributed to land
privatization versus other sector and/or macroeconomic reforms? The answer is, “not much singularly,”
but land privatization complemented by a complex of other agricultural policy and factor market reforms
enabled important impacts, however difficult attribution to land privatization may be.

Following the severe economic shocks that accompanied the breakup of the Former Soviet Union (FSU),
a rebound in the economy would be expected regardless of policy change as the severe economic disloca
tions and disruptions began to ease. In addition, the Ukraine’s aggregate production function embodies a
complex set of agricultural relations and constraints that have been unequally affected by multiple policy
interventions. Simply put, a lot has happened with policy reform and land privatization since the 1990s,
and aggregate performance has improved, but tracing the causal linkages is particularly difficult in
Ukraine’s case for reasons that the team does not entirely understand.

For example, the tendency is to compare Ukraine with the privatized economies of Eastern Europe, but if
one looks further east to Kyrgyzstan, it is also noteworthy that economic growth there has reclaimed
about 75% of the agricultural performance it lost upon the break-up of the FSU (about the same as
Ukraine). This has been the case despite land reforms that are more advanced than in the Ukraine, and
agricultural markets (and reforms) that are less advanced and developed. However, unlike Ukraine, stud-
ies of total factor productivity in Kyrgyzstan (Roth, Cormier, Mogilevsky, and Mazvimavi, 2004) have
helped to reveal the following:

e Over the period 1999-2001, the Kyrgyz economy showed a very dynamic adjustment of farms and en-
terprises to harsh economic conditions as nuclear households joined or left enterprises, land was rented in
or out, smaller enterprises consolidated in name, while larger enterprises fragmented. In addition, growth
and dynamics were not uniform among farm sizes or farm typologies.

4" Based on communication with Bohdan Chomiak, USAID, 7 April 2006.

44 LAND REFORM AND LAND MARKET DEVELOPMENT IN UKRAINE—ULTI PROJECT ASSESSMENT



e Among farms categorized as “chronically weak” or ‘regressive” in terms of changes in net returns per
hectare over the period 1999-2001 (about half in number), they were located throughout Kyrgyzstan, but
were more frequent in Chui (the least progressive Oblast in terms of land reform and privatization), had
consistently low returns to land and labor, were shedding workers, and were exhibiting minimal land size
adjustments.

e Among farms categorized as “progressive” or “steadfast” (also about half in number), they tended to also
be located throughout Kyrgyzstan but were more frequent in Osh Oblast were reforms were implemented
aggressively and early-on, showed solid improvement in returns to land and labor, and showed general
downsizing in terms of size of land holdings over time.

e However, even among the best performing enterprises, agricultural growth or performance is at best
modest, reflecting ongoing adjustments in factor (land, labor, capital) proportions in face of weak mar-
kets and continued economic uncertainty.

Coming back to Ukraine, what do we know about the nature of reforms in terms of who has benefited the
most or the least, and what changes in agrarian structure and farm dynamics are occurring that are im-
proving agricultural performance? Unfortunately, on the basis of the documentation reviewed by the
team, the evidence is rather scanty, as noted by the review of literature in Box D. The growth in number
of private farms is noteworthy, but there is little that can be said about the characterization of these enter-
prises in terms of their size, application of technology, profitability, or dynamics. Growth in the number
and acreage of private farms is the result of both changes in the enterprises themselves (spinoffs and con-
solidations) as well as improvements in land rental contracts, both of which have been enabled by privati-
zation. However, overall it is difficult to move beyond generalization.

What can be reasonably concluded is that privatization, combined with other reforms, has had a positive
influence on agricultural performance; land reform and privatization in Ukraine have a long way to go;
the benefits of the reforms passed in the 1990s will continue to accrue and accumulate with the passage of
time; and the multiplicity of reforms combined with the complexity of Ukraine’s economy will continue
to hamper and confound efforts at attribution requiring ever more sophisticated methods of measurement
and causality to untangle.

As noted in section 2.0, Ukraine is working its way through the “third stage of land reform.” Beyond this,
there will be a “fourth stage dealing with legal consolidation and removing remaining limitations on own-
ership, and beyond even this will be yet more stages dealing with agrarian reform that strengthen market
integration (e.g., land and financial markets, and input and output markets). The real benefits of land re-
form will be demonstrated once real rights are demonstrated under the fourth stage of land reform, and
real economic opportunity is provided under the fifth and subsequent stages.

Issue 2: Land and agrarian reform in the Ukraine has not yet been fully achieved measured by
people’s legal and economic freedom to exercise their rights in land and property.

Prior to the land reform, workers and pensioners on kolkhozes and state farms received wages in cash and
in-kind, as well as many social service benefits. With land reform, workers and pensioners received land
shares and now State Acts, but the majority continue to lease land back to the enterprise for cash and in-
kind payments. As of 2005, a total of 6.9 million eligible land share holders received agricultural land
plots totaling 28.1 million ha, but 19.0 million ha were being leased back to enterprises, the majority in
the form of leases four to five years or longer in duration (Table 4.9). There of course has been growth in
the number and area of private independent farms, but these represent only 3.4 million ha and 42,000
families or small groups of independent farmers.

Thus two-thirds of the private landholders in Ukraine remain locked into agrarian relations that are de-
pendent on large farms and enterprises. In addition, while former workers and pensioners on large farms
who once earned their livelihoods through wage payments now have land entitlements for which they re-
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ceive lease payments, their structural relations with farm enterprises are arguably little different than a
decade ago. This situation is consistent with Ukraine’s agricultural policy, which promotes large-scale
commercial agriculture and views land ownership as a social security mechanism.*”

The problem with this reasoning is that exercise of legal rights in promoting a land market is placed into a
perpetual wrestling match with large-scale enterprises that benefit from the status quo. Arguably, land and
agrarian reform is accomplished when the majority of people have the legal and economic freedom to
exercise their rights. However, in the context of Ukraine today, there is good reason to doubt whether
these conditions are yet present on sufficient scale:

e In most villages there are not competing farm enterprises (small or large) that are seeking to rent-in land.

e Even if a pensioner or small landholder is able to choose to create an independent holding, the 85 UAH
(to as high as 150 UAH according to anecdotal evidence) cost that must be paid to retitle, re-issue, and
re-register the State Act can be a serious constraint. While peasant landholders now have legal rights of
ownership, it is difficult to argue that they have economic freedom of choice in exercising their rights to
transfer the parcel to whomever they want. For someone with the wherewithal and economic means, then
the resurvey and titling costs can be paid for, but this is land reform for the well-to-do, not the poor and
disadvantaged.

o [t may be argued that, for pensioners who lack productive labor, their best choice is to continue renting
out land to farm enterprises; for some, this is certainly sensible. However, as illustrated in Table 3.1 and
section 3.0, and reaffirmed in conversations with the LACs visited by the evaluation team, an inordinate
amount of time and effort is being spent by LAC lawyers on dealing with the conflict that surround these
arrangements.

¢ From the standpoint of enterprises, similar economic constraints are found, because they cannot own ag-
ricultural land or be formed on the basis of a land contribution into the Land Fund, denying them the
ability to use land assets as collateral for credit.

e  With respect to urban land, other constraints hinder development and investment. For the mayors of cit-
ies, they neither have effective legal or economic freedom to act. Cities have the right to sell non-
agricultural land, but only within the context of a complex system of planning and control that results in
highly risky development projects. Land classified for urban development cannot be bought outright by
an investor (developer)—instead, it must be acquired from city ownership in a procedure that links the
issuance of planning and project design permits with temporary rights to occupy the land. The ownership
or long-term lease is not given until the end of construction—thus, use of the land as collateral for a con-
struction loan is impossible. Other planning requirements, including the necessity of cities to finalize
their municipal boundaries and create general plans, also hinder the ability of cities to choose sites for
development and offer them (by tender or auction) for development.

There are of course other examples where land reform has worked and is working, but the above exam-
ples also reinforce the view that Ukraine is, at best, midway through the process of meaningful land and
agrarian reform.

Issue 3: ULTI's approach to land survey without establishing boundary markers to delineate indi-
vidual parcels is more cost effective than the World Bank approach, while the latter is
technically superior, but only marginally.

Arguments that pensioners living on these farms benefit from pension income earned on lease agreements lends credence to
the argument that this arrangement should be maintained.

46 LAND REFORM AND LAND MARKET DEVELOPMENT IN UKRAINE—ULTI PROJECT ASSESSMENT



The ability of a peasant landowner to choose to farm independently or transfer his/her land is also dependent
on the ability to identify the land on the ground. Thus, the issue arises of whether to place survey pegs in
the process of forming the parcel and issuing the State Act. According to the World Bank (2003, p. 23):

There are two schools of thought on whether parcels should be demarcated...at the time of allocation. The
first...claims that there is a significant psychological impact from new landowners seeing exactly where their
land parcel is located and that the demarcation process identifies errors or practical problems in the allocation
plans and corrects them before the allocation process is completed. If the boundary marker is maintained, it also
saves the cost of hiring a surveyor to return to...individually demarcate the field if the owner wants to begin
farming the parcel or rent it to a different renter. Avoiding the high cost of individual survey is one of the pri-
mary reasons for carrying out systematic surveys. The second approach claims that putting pegs in the ground to
mark parcels is a waste of time and money because most of the land is leased out in large blocks anyway and
the pegs are ploughed over in the first season. Based on...problems that have arisen in Moldova and...Ukraine
with the second approach, particularly errors in allocation plans and boundary disputes which only show up
years later, the technical specification for land survey in the Procedure Manual [to be used under the World
Bank loan]...include physical demarcation of all parcels.

The World Bank has elected to follow the first approach in its programming of funds, whereas USAID
has elected to follow the second approach. Both have implications for cost, tenure security, and land mar-
ket development.

In the first approach, pegging is not costless, and surveying each new parcel and marking with boundary
markers impose a significant cost that the GoU ultimately must pay back because the funding involves a
loan (not a grant) mechanism. As indicated above, a significant percentage of the agricultural land is still
locked into long-term contracts between lessors and the farm enterprise. The land rented-in by the farm
enterprise is cultivated as fields much as it has always done in the past. In this system of agrarian con-
tracts and large-scale mechanized land use, the rigorous survey and placement of markers by surveyors
would be undone within one season. Should the exercise be costless to the GoU, this would not be an is-
sue, but at costs of $3 to $7/parcel (hypothetically), this effort imposes a waste of resources that the GoU
must ultimately bear.

In the second approach, consider the case of an individual wanting either to cultivate the parcel him- or
herself or to lease that parcel out to a neighbor or outsider. Knowing that the plot on the cadastre map is
accurate within a meter in ULTI’s approach is of little value if the landholder cannot easily and without
cost connect the lines on the map to precise boundaries on the ground. Both the landholder and the new
lessee will want to avoid disputes with neighbors and authorities when doing the plough lines, but will
also want to cultivate the full land that is their due. For many landholders wanting to cease leasing ar-
rangements with the large farm and set out on their own, the costs of independent survey to demarcate
and mark the boundaries of a parcel are formidable.

Issue 4: What is more appropriate than technical superiority is the prevailing regulatory frame-
work governing administration of the Land Fund that influences private incentives to
survey and register transactions in first and secondary transactions.

To a considerable extent, neither of the approaches highlighted under Issue 2 is right or wrong but rather
the utility of each is highly dependent on the legal and land policy environment that govern the execution
of land rights. The answer to the problem of “pegging” versus “not pegging” cannot be derived from the
technical field of survey itself, but in addition requires understanding of the legal and regulatory frame-
work that impose costs on transactions, and the economic realities that give these regulations meaning and
content. For example,

1. If the agricultural policy remains geared to supporting large-scale, commercial, mechanized agricul-
ture, pegging of individual parcels is at best a very costly exercise as the majority of landholders will
continue their leasing arrangements with enterprises.
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2. Ifthe agricultural policy is instead reoriented to giving individual landholders legal and economic
freedom to exercise their rights of exiting current leases with large-scale enterprises, pegging with
boundary markers makes sense. Because the timing of these transactions may not take place for years,
however, what is needed is “affordable” transactions and low-cost surveying on demand.*

3. If the costs of transacting a parcel and the costs of follow-up independent survey are low (approach-
ing zero), ULTI’s approach would make the most sense, since any lessor at a future date deciding to
exit and set out on his or her own would have the means to do so.

4. If transaction costs are high, neither precise nor general boundary approaches would facilitate devel-
opment of the land market for the majority of people, although the well-to-do would have more fa-
vorable standing than the poor.

It is in the situation where transaction costs are low and independent survey costs are high that the World
Bank approach offers benefits, and only then in the event that pegging survives the plowing season. Un-
der the current situation of large-scale agriculture and the majority of parcels locked into long-term leas-
ing agreements with these farms, the general boundary approach employed by ULTI is “weakly” pre-
ferred. However, the general boundary approach would be considerably strengthened if mechanisms are
put in place that reduce transaction costs involved in transacting, issuing, and re-registering the State Act.

Issue 5: ULTI's and the GoU’s accomplishments will have only a modest and gradual effect on
development of the land market in rural areas until encumbrances imposed by admini-
stration of the Land Fund are mitigated.

The steps involved in obtaining and registering a
State Act are laid out in Annex 3; not unexpectedly,
the fees and costs involved are substantial. Without . Landholder must obtain Right to Transfer the Land
a project like ULTI to facilitate, the new landholder Parcel document from the SCLR.

must pass through a labyrinth of bureaucracy re- . Notary must approve subject to review and verifica-

plete with legal fees, rent-seeking by officials, high- tion of substantiating documents and capacity of the

. . . . seller in intended land use.
priced contracting firms, and potential corruption. ) ,
. Notary must draft and certify the transaction docu-

ment.

Box F: Transactions Involving State Acts

Consider in addition the steps required to transfer a
State Act that has already been issued and regis- . If Ignd contains a puilding, authoriz:_ation and substan-
tered (see Box F summarized from section 2.2). The tiating dc?cumentatlon mus.t OIS hic 20l

process involved is no less burdensome. In addi- . Notary directs the transaction documents to the MoJ.
tion—and what is most worrisome for the land
market—is that the procedures involved create

. If the transaction creates a new owner, the person
must return to the Cadastre Center to obtain a new
State Act. If instead the transaction results in a lease,

space for the state to influence the type of land use, this is registered separately.

appropriateness of the seller, reasonableness of the . The Cadastre Center refers the file back to the SCLR
price, and, in effect, whether the transaction ought which may require new technical documentation —

to take place. Whether or not these powers are acted survey, plans, valuation, and environmental meas-
on, there is risk in rural areas where enterprises LA

seek to protect the land they rent-in, or officials 8. New file is created.

demand fees for services provided, that the transac- [ICERCUASICICYACIEIECTELE

tion is held up or not processed for one reason or 10.New State Act is registered.

the other.

“ This is true for both precision” and general boundary approaches, for once pegged and ploughed under, the landholder would

still require another survey to demarcate his holdings.
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Issue 6: ULTI and GoU accomplishments have not yet materially helped contribute to the
development of a land market in urban or rural areas.

Within the framework of conditions laid out at the outset of section 2.1 that are essential to the emergence
of land and property markets, only two (or three) of the seven conditions have been met. Unfortunately,
the team was unable to obtain detailed information on land markets and land valuations, but some general
observations are possible:

e Land sales in urban and peri-urban areas of principal cities are proceeding at a brisk pace. Unfortunately,
data that used to be collected by the enterprise centers under the former USAID project are no longer
analyzed or reported.

e There are a large number of anecdotal reports of large commercial interests obtaining farms many thou-
sands of hectares in size. The reports sound sensible but the evaluation team was unable to discern the
contractual conditions under which these transactions are taking place.**

e Land sales in small cities are reportedly few in number and constrained by the complex requirements of
planning, project permitting, the setting of municipal boundaries, and inventorying of state- and munici-
pal-owned parcels.

e Private farms have been growing in size due to the operation of the land market (see Table 4.5), but sur-
prisingly the number of farms in 2005 is only about one-third larger than the number a decade earlier
(34,800). If indeed the land market was successful in spinning off new farms from old enterprises, this
figure appears stunted.*’

e A substantial number of transactions are taking place in the form of inheritances as the elderly population
bequeath their land assets (Table 4.10). As Table 3.1 indicates, these transactions are far from trouble-free.

Issue 7: Lifting the moratorium on agricultural sales will have an effect, but only on the fringes of
agricultural land and only for the well-to-do who can navigate the Land Fund bureaucracy.

When the moratorium is lifted, it is likely that its effects will be seen at the fringe of agricultural areas in
anticipation of the conversion of agricultural land into urban or industrial uses. If restrictions on enterprise
ownership of land are lifted (or long-term leases are deemed secure), one will likely see the beginnings of
old farm enterprises being bought out, or new one’s consolidating land from those currently leasing. This
trend toward large-scale enterprises, however, will depend less on efficiencies in capital ownership than
the ability to navigate and manage transactions through the Land Fund bureaucracy.

There is also concern that the distributional gains from land reform will become lost through massive
consolidation on the cheap by outside investors and “oligarchs” who have the means and can take advan-
tage of low land values in rural areas. As noted in an attitudinal survey conducted by the IFC (2005), sen-
timents toward the land market encouraging effective land use and attracting investment are improving,
but a significant number of producers remain concerned about land concentration (Table 4.13). Surpris-
ingly these concerns are nearly equal between private farms that average 45 ha in size in 2004 versus ag-
ricultural enterprises that averaged 1,688 ha/ enterprise.

* For example, these may be taking the farm on the basis of long-term leases issued by government from state land.

4 According to USAID (Bohdan Chomiak, 7 April 2006), “When we compare private farming in Ukraine with that of Poland or

Lithuania we need to consider that both countries repatriated land to private citizens immediately while Ukraine did not. Both
Poland and Lithuania favored private farmers with state support while Ukraine to this day provides less than 4% of its support
to private farmers. Given these varying approaches it is remarkable that private farmers now manage 10% of productive land.
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TABLE 4.13: PRODUCERS ATTITUDE TO THE POSSIBILITY OF SALE
AND PURCHASE OF LAND PLOTS (% OF RESPONDENTS)

2002 2004
Private Agricultural | Private Agricultural
Farms Enterprises | Farms Enterprises
Will encourage effective 29 12 31 23
land use
Will attract additional 14 8 18 26
investments
Will lead to land concen- | 39 54 35 31
tration in small number
of landowners
Will lead to the sale out 44 10 23 31
of national wealth

Source: IFC (2005, p. 40). Study supported by Canadian CIDA and Swedish SIDA.

Issue 8: Until the Land Fund bureaucracy is dealt with, the risk is not slow land market develop-
ment, but rather a dynamic market that drives transactions into the grey economy that
ultimately undermines the currentness of the register.

It would be incorrect to draw the conclusion that the above data suggest a sluggish land market. Quite to
the contrary, turnover of land in inheritances, leasing, rental, and informal land sales (using power of at-
torney transfers) appears to be strong. The team heard on a number of occasions of informal contracts
being drawn up to document the transfer of property. The dynamics of the market suggests two disturbing
trends that will ultimately undermine the integrity of the land register and titling effort:

e Because of high cost in resurveying and re-registering transactions, many transactions are taking
place “off the books.”

e Asaresult, it will be impossible to maintain the chain of ownership necessary to protect the rights of
landowners and efficiently supply proof for future transactions.*®

These predictions are not inevitable, particularly if the steps involved in transacting land are simplified
and fees are lowered, not only for first registrations but also for secondary registrations in the foreseeable
future. Without this, however, Ukraine could find itself in the position in 10 years’ time of needing to re-
register as first registrations what has already been done once.

Recommendation (6): Urgent attention needs to be given to liberalizing the land market and
eliminating the encumbrances on land ownership imposed by administration of the “Land Fund.”

Until the GoU sets forth a path that minimizes the inconsistency and frictions caused by its pursuit of dual
civil law and state control of the “Land Fund,” there will be few alternatives to stimulate a formal land
market that serves the majority of landholders. A substantive policy debate is needed that reconciles this
conflict and gives consideration to the following options:

e The cadastre offices are separated from the technical functions of the SCLR, effectively decoupling
land rights from SCLR technical services.

e The legal and regulatory framework with regard to land and property in practice is simplified to iden-
tify and maintain only the critical functions required by the SCLR.

4 For example, a pensioner bequeaths land to a niece, who in moving to the city for work decides to informally give the land to a

brother, who also unable to cultivate it, gives it to a friend who sells it for a low price to an entrepreneur who recoups its cost in
a season or two before moving on.
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e Rather than simplification, much of the administration of the Land Fund is done away with, including
many of the roles, functions, and responsibilities now practiced by the SCLR.

e A “Transaction Fund” is established to assist landholders with secondary registrations for a time pe-
riod to be established in which all costs are covered by the GoU from survey to issuance of State Acts
to re-registration.

None of these options at present look likely or affordable, but the cost of inertia is also very high once
there is validation of the finding that a dynamic land market is moving ownership off the register.
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5.0 LAND TITLING PROJECTS
AND LAND REFORM
INTERVENTIONS

Two organizations—USAID and the World Bank—have historically provided (and continue to provide)
the majority of assistance to the GoU in areas of land survey and mapping, land tenure reform, land ti-
tling, and land registration. Important complementary work is being carried out by other bilateral donors,
but these efforts are less substantial in scope and focus.

5.1 USAID COUNTRY PROGRAM, 1999-2007*'

Since 1992, USAID has sought to assist the GoU with its transition from a centrally planned to market-
based economy and from an authoritative to democratic society. Its programming throughout the 1990s
was heavily targeted toward interventions that supported International Monetary Fund (IMF) structural
reforms aimed at achieving macroeconomic stability. However, Ukraine’s long and crippling economic
decline throughout the 1990s, precipitated in part by the GoU’s slow pace of structural reforms, fomented
a new change in USAID/Kiev’s 1999-2002 strategy. While continuing to emphasize the importance of
economic stabilization, USAID/Kiev adopted a greater emphasis on programs at the local level as a
means to improve people’s lives and build demand for reform from the bottom up. A number of notable
achievements from this period have bearing on this evaluation.

Creditor Rights. “USAID advisors developed in 1998 an amended law and an operational pledge registry for
movable property that is subject to the claims of creditors. This registry is now in use by banks and notaries on a
nationwide basis and provides rapid, low-cost information to inform lenders whether the property in question
has already been pledged.” (p. 5)

Land Titling. “Ukraine’s agricultural sector was radically transformed by the elimination of the collective farm
system. [Between 1999 and 2002,] USAID assisted in this effort by supporting the restructuring of collective
agricultural enterprises and the issuance of some 224,657 land titles [State Acts]....[Ten National Farmer Asso-
ciations established by USAID] were instrumental in the development and passage of the landmark Land Code,
which lays the groundwork for the creation of a land market and limits governmental control over land.” (p. 5)

Democracy and Governance. “USAID programs achieved demonstrable success...in democratic reform and
decentralization. Success was most evident at the municipal level...in which cities were increasingly autono-
mous.... USAID helped Parliament become increasingly independent and transparent.... USAID’s support for
an independent media helped to promote citizens with better access to information so that they could be con-
structively involved in decision-making.” (p. 6)

47 This section is extracted from USAID/Ukraine’s Country Strategic Plan for FY 2003-2007.
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Beginning with USAID/Kiev’s Five-Year Country Plan, 2002-2007, USAID envisioned further progress
in deepening reforms and broadening participation in economic growth based on Ukraine’s economic re-
bound beginning in 2000:

[P]rivatization of urban real estate and industries has stimulated ... recent growth [5.9% growth of GDP in 2000
and 9% in 2001]. In the agricultural sector, the collective farm system has been eliminated and 6.75 million
former collective farm members have received the right to hold land titles [State Acts]. More industry is...being
privately managed, particularly in agribusiness, where privatization of medium-sized companies is now virtu-
ally complete. (pp. 1-2)

It established a new strategic goal of Increased
Social and Economic Well-Being for all Ukraini-

Box G: USAID Strategic Objectives, 2002—2007

ans within a Framework of Democratic Govern- SO1: Improved Investment Climate

ance to be achieved through successful imple- S02: Accelerated Growth of SMEs and Agriculture
e SIS S RSO Y CLp s DRORINESEEC Sl SO3: Citizenry Increasingly Engaged in Promoting
Ukraine’s democratic transition, work was con- their Interests and Rights for a more Democ-
tinued on two fronts: “empowering civil society ratic Market-Oriented State

so that Ukrainians...increasingly demand trans- : Government Institutions are More Effective,
parency and accountability from...government; Transparent and Accountable
and...improving the responsiveness of govern- - Improved Social Conditions and Health
ment...to constituent needs and strengthening the Status

democratic system of checks and balances, par-
ticularly by strengthening the rule of law...” (p. 7). It is through USAID’s SO2 (Accelerated Growth of
SMEs and Agriculture) that ULTI’s activities covered in section 3.0 most directly apply. SO2 is targeted
to the alleviation of four major constraints: (1) poor and inefficient policy, legal, and regulatory environ-
ment; (2) lack of business and management skills of entrepreneurs; (3) insufficient access to land and
credit; and (4) lack of organized input and commodity markets.

5.2 USAID PROJECTS CONTAINING LAND AND FINANCIAL MARKET
INTERSECTIONS

A number of USAID projects are aimed at supporting the development of a land market through land pri-
vatization and increasing the capacity of domestic lenders to supply credit to Ukraine’s SMEs and farm-
ers, in particular targeted to problem areas (1) and (3).

Ukraine Land Titling Initiative (ULTI)
Dollar Amount: $ 22,492,149 Duration: 2001-2006

Assists the GoU with legal and regulatory reforms aimed at facilitating the process of agricultural land
titling, lifting obstacles to land transactions, and supporting systems for civil law transactions; the issu-
ance of 1.8 million agricultural State Acts; pilot projects on creating a unified land registry; and public
education and legal aid with respect to strengthening land rights awareness and protection (see section 3.0
for elaboration).

Access to Credit Initiative*®
Dollar Amount: $ 13,724,958 Duration: 2004-2009

8 Basedon personal conversation with David Lucterhand, Project COP, 24 January 2006.
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Helps develop Ukraine’s commercial legal framework and financial market institutions, including mort-
gage (primary and secondary), municipal bonds, collateralization of assets, commercial banking, credit
bureaus, bankruptcy law, agricultural financial leasing, and public information in order to develop the
credit culture, create a hospitable legal and regulatory environment, and broaden access of Ukraine’s
SMEs and farmers to financial capital. Potential synergies:

o Helped develop the Mortgage Bond Law passed in December 2005. Currently working with four banks
to issue mortgage bonds. Work in the year ahead will focus on implementing rules and regulations.

e Consultancy anticipated in the spring of 2006 to explore the ability to use agricultural land as collateral.

e Through the Ukraine Association of Realtors, will begin work on certifying the approximately 20,000
realtors in Kiev and another 20,000 realtors in the rest of the country. Of the 275 members currently reg-
istered in the Association, only 75 are certified. An assessment is planned for February 2006 to explore
options.

e  Working on registry development and collateralization of property with respect to developing the agri-
cultural leasing market. Because of the moratorium on agricultural sales, agricultural land is not viable
collateral. For the foreseeable future, work will focus on residential real estate development.

Ukraine Local Economic Development (ULED) Project*

Dollar Amount: $ 10,286,718 Duration: 2004-2009

Assists municipalities with localized economic development using participatory land-use planning and
capacity building to strengthen local institutions and complete municipal plans. Land is “always an issue,”
but the project is ill equipped with tools or mechanisms to resolve the problems experienced, specifically:

e  With regard to urban investments, communities have little to offer—no tax holidays, limited infrastruc-
ture, and no investment capital. Land is the only asset they have to offer outside investors.

o The ability to make land available is constrained by the need to first carry out the planning process,
which includes fixing the city boundaries; inventorying sites under state/municipal ownership; creating a
general plan and detailed plans; and preparing land parcels for auction, tender, or negotiated sale.

e The process of offering development sites is further complicated by the inability to determine and settle
(buy out) existing interests in the land, which are frequently overlapping among agencies and state enter-
prises.

o (Cities try to avoid carrying the costs of planning and preparing the sites themselves by placing this re-
sponsibility on investors, but this merely moves the risks and costs to burden the investment projects.™

Agricultural Policy, Legal and Regulatory Reform Project®’
Dollar Amount: $ 8,824,323 Duration: 2005-2009

4 Basedon personal conversation with Howard Ockman, Project COP, and Vocodya Nosik, 1 February 2006.

%0 Cities lack the financial flexibility to deal with this problem; they lack the money to survey the boundaries themselves, and the

main way to grow their budgets is by bringing property onto the tax register but this requires that the boundaries be surveyed.
Investors are able and willing to pay, but this solution is not without risk as cities may give away or sell land that has been iden-
tified or demarcated, only to find that the investor may face claims in future years because the rights are unenforceable or the
sporadic registration has failed to fully adjudicate all claims.

*  Basedon personal conversation with Robert Krause, Project COP, 1 February 2006.
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Assists the GoU with legal and regulatory reform, tax and subsidy policy, and privatization, the latter
mainly focused on liberalization and restructuring of the Academy of Science monopoly on genetic re-
sources and agricultural extension. Unlike the ULED project in which land issues are intertwined with city
land-use planning at localized levels, this project touches on land at a macro regulatory level, specifically:

e How land is valued for tax purposes affects tax policy reform. Too much land is held in reserve for seed
farms, varietal testing, and agricultural experimentation.

o Land market reform was recently added as a theme to the project’s SOW, and two of the project’s
Ukrainian staff have been assigned responsibility to analyze its significance to economic growth, develop
recommendations, and operationalize them to achieve impact.

e The theme will focus on clarifying property rights, achieving transparency, developing a functioning
market, and promoting market information with respect to land.

e Asland is part of the economy’s aggregate production function, the project will focus on strengthening
the linkage between land and credit mechanisms to accelerate agribusiness growth.

e Many subsidies are going to agribusiness that distort profitability and competitiveness. Credit access de-
pends on the track record of the farmer, inputs used, experience, and financial solvency; collateralizing
land can make a difference if the loan decision is on the cutting edge.

e Removing the moratorium on agricultural land while not addressing the net subsidies going to larger ag-
ribusiness can result in land being gobbled up at the expense of the poor.

5.3 THE WORLD BANK®?

As elaborated in its 2003 Project Appraisal Document (PAD), the World Bank loan to the GoU anticipated
spending $195.13 million (Table 5.1) over the period 2004-2012 on the following seven components:

A. International Development and Legal Re-
form. This component provides the SCLR with
resources to reorganize and change its function
from Soviet-style land-use planning to land-use
regulation better suited to a market economy.
The financing will focus on improving the land
management and environmental advisory ser-
vices provided by the SCLR, and improving the
legal environment for property rights.

B. Public Awareness. Public information and
education will inform recipients of State Acts
and small landholders of their new-found rights
and obligations in land through mass media
campaigns; public meetings; and distribution of
pamphlets, leaflets, newspapers, and periodicals
on a mass scale. Information will be supplied
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TABLE 5.1: WORLD BANK LOAN TO THE GOU ON RURAL
LAND TITLING AND CADASTRE DEVELOPMENT PROJECT

Indicative | Bank Financing
Costs (US $M)
A. Institutional Development and | 5.42 4.42
Legal Reform
B. Public Awareness 3.19 2.67
C. Training 3.44 2.92
D. Land Survey Works 87.49 84.35
E. Cadastre System Development| 221.86 75.78
F. Farm Restructuring Services 19.03 15.81
G. Project Implementation 8.13 7.23
Total Project Costs 348.56 193.18
Front-end fee 1.95 1.95
Total Financing 350.51 195.13

This section draws heavily from the World Bank’s PAD, 2003. Note that the World Bank loan was substantially downsized in

negotiation with the GoU in March/April 2006 (see Issue 2 in section 5.5). Consequently, some of the PAD elements mentioned
in this section are no longer supported by the World Bank loan. In addition, some of the ULT] criticisms of the loan raised by

ULTI in the next section no longer apply.
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on farm management, the legal framework related to land, and leasing of land parcels.

C. Training. Training will be provided by Ukrainian educational institutions in the form of one- to six-
week short courses to lawyers and surveyors who will be involved in the restructuring of farms and in the
issuance of as many as 4 million State Deeds” for Land. As advised by the SCLR, funds will be provided
to four agrarian universities in Odesa, Lviv, Kharkiv, and Kyiv to equip faculties with further develop-
ment of courses and their long-term training capacity. Current, university courses are based on pre-reform
principles that will not equip graduates with the skills they need once they join the SCLR, cadastre cen-
ters, or the private sector.

D. Land Survey Works. This component includes the systematic subdivision of the land of former collec-
tive farms and the issuing of State Deeds for Land free of charge to individual rural landowners.”* The work
will require the preparation of base maps, preparation work including investigation and consultation with
the owners of former collective farms, an environmental assessment, agreeing on farm restructuring and
subdivision plans, land survey work, and ultimately the issuing of State Deeds for Land.”

The number of State Acts to be issued are calculated in the PAD as follows:

[The] project would finance the conversion of 4 million land share certificates to State Deeds for Land. This es-
timate is based on...6.5 million land share certificates...[being] issued to farm members....and...1 million addi-
tional parcels on irrigated and perennial crop farms where no land share certificates were issued, making an es-
timated total of 7.5 million land share certificates (LSCs) that would require conversion.... According to official
statistics, 2.5 million State Deeds for Land have already been issued under previous government and donor ini-
tiatives, and USAID plans to finance the issuing of an additional 1.0 million. However, most land share certifi-
cate owners receive multiple land parcels for each certificate. In some areas separate State Deeds for Land have
been issued for each land parcel while in other areas State Deeds have multiple parcels on them, making it diffi-
cult to calculate the number of land share certificates actually converted. It is estimated that by the beginning of
the project there would be 5 million land share certificates left to convert.... The...conversion of...4 million
land share certificates...[assumes] that 20 percent of the farms would not be willing or able to restructure within
the time frame of this project.... This component would be managed by the Project Management Unit of the
SCLR...[and would be] contracted out to surveying/consulting components. There would be about 26 contracts
(one for each oblast) of about US $3 million each. (p. 44)

The cost per State Act is more than double the cost of ULTI’s surveying costs of $5-6/parcel, but includes
the placement of ground markers, registration fees, and presumably the full range of soil and environ-
mental monitoring as practiced by the SCLR (as elaborated in Annex 4):

5 Throughout much of this section, “State Deed” is used interchangeably with “State Act.”

% “The process would start with informing inhabitants of the enterprise about the program...followed by preparation of base maps

for the area and surveying of boundaries of a former collective farm. The next step would require the identification of...land
share certificate holders and developing lists of the people who have a right to a physical land parcel. Land and assets to be
transferred to municipal ownership (hospitals, schools, parks, and roads) would be identified and the outer boundaries deline-
ated....[In addition,]...The outer boundaries of blocks of land already occupied by rural residents as household plot or garden
plots would be identified. Land not allocated to municipal ownership, environmental protection, already occupied by rural resi-
dents or owned in common by other groups of individuals or legal entities would be sub-divided such that each eligible person
receives an area of equivalent value [to adjust parcel size for land quality differences]... according to existing legislation and
procedures...required by the Manual for Land Subdivision and Issuing of State Deeds for Land. This process can take up to a
year or longer... There would also be procedures for objections and appeals....The final steps of demarcating land parcels and
issuing certificates [will]...take about six weeks, once the land distribution plan has been agreed. The Procedure Manual has
been developed based on the experience gained by the SCLR and the programs financed by USAID, IFC and British Know
How Fund...” (p. 43)

% A procedure manual defining a standardized methodology for systematic land subdivision and issuing of State Deeds for Land

has been developed for the project, and would serve as the technical specifications for contracting out this work.
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Currently, the maximum fee that may be charged for a “State Deed for Land” is 85 Hrivyna (about $12) and is
set by law. The average cost charged is about 65 Hrivyna, but cost varies.... The easier and less expensive work
has already been completed and will be targeted by the USAID [ULTI] project. Also, in most cases, existing
contractors [including the USAID ULTI project] do not place ground markers to show owners their boundaries,
thus reducing cost, even though it is a requirement under the law. The more complicated (and expensive) sites
would remain for this project, although it is hoped that the cost can be kept below 85 Hrivyna through the use of
more competitive tendering procedures and removal of inefficiencies in the existing titling procedures.... It is
estimated that about 60% of owners in rural areas are ...unable to pay a fee for their State Deed for Land docu-
ments making cost recovery...from recipients difficult. The Cabinet of Ministers has confirmed in a letter to the
Bank that it would be the policy of the Government to issue all initial titles under this project for free to land
owners. (p. 45-46)

E. Cadastre System Development. This component will support the development of a national land ca-
dastre which would be managed by the cadastre center and will have multiple purposes. It will provide the
basis of the title registry system which will record the legal rights in ownership, and transfers of owner-
ship, mortgages, and restrictions on the property. In addition, the cadastre system could be used for the
implementation of land taxes, regional planning, and providing information to public service activities. As
noted in the World Bank’s PAD:

The project would support the...cadastre center as a self-financing, government-owned, company that would
provide both registration and cadastre services. An appropriate charter for this company has been agreed
upon...[and will] ensure that the company is limited to providing cadastral and registration services on a cost
recovery basis, at prices and minimum standards regulated by the Government. (p. 5)

With regard to scope,

The project would finance the upgrading of 662 cadastre center offices, including regional administrative cen-
ters and the headquarters. Costs includes renovation of offices, computer equipment, software purchase and de-
ployment. The upgrading of the cadastre center network of offices and installation of the computerized cadastre
and registry system would occur in three phases. The first phase would establish an “interim system” at each of
the 26 Oblast centers of the cadastre center, in order to...ensure that the information received from the system-
atic survey contracts under Component D is processed, checked and stored.”® The second phase [first 3 years of
project] would develop the computerized cadastre system and rehabilitate and equip the network of cadastre
center offices in rural areas. The third phase would upgrade the title registration “module” of the computerized
cadastre system and rehabilitate and equip cadastre center offices in urban areas. (p. 46-47)

The project would...finance data entry of the up to 50 million records of land parcels available at raion registra-
tion offices. These include parcels for Dachas, garden plots, urban plots, commercial plots, etc. as well as the
rural State Deeds for Land that have already been issued. (p. 48)

The following conditions for disbursement have material bearing on Component E related to cadastre de-
velopment:

Amendments shall have been adopted by the Cabinet of Ministers Resolution number 689 of May 15, 2003 on
“measures for Creating a Single System of State Registration of Land and Immovable Property and the Rights
to them within the State Land Cadastre” providing for the phase out of various existing registration system ac-
tivities involving...land...real estate and other immovable property rights... and consolidation within the Ca-
dastre Center of the unified registration system...satisfactory to the Bank...In addition,...the following condi-
tion of disbursement shall apply to Part E3 (Cadastre Development in urban areas)...i) the Borrower shall have
promulgated a cadastre and/or title registry law satisfactory to the Bank establishing a unified cadastre and reg-
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“In order to ensure that a system is in place by the beginning of the project, a simple software package...would be developed
for capturing both geographic and attribute data generated from completed systematic land surveys. A simple computer system
would be set up in each Oblast Center...The data format used for the interim system would be convertible to any new system
developed in phase 2.” (p. 47)
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istry system, assigning institutional responsibility for managing the registry of both land and buildings in a uni-
fied manner, and establishing adequate registration procedures... (p. 35)

In the ideal scenario a cadastre and/or title registry law would be in place soon after the date of project effec-
tiveness so that Phase 2 and Phase 3 could be implemented simultaneously. However if is likely that the passage
of a cadastre and /or title registration law would lag behind the design and...installation of the cadastre system,
...a “second best” solution would need to be sought. This would require that the cadastre system design has ad-
ditional flexibility to allow alternative institutional arrangements... (p. 47)

F. Farm Restructuring Services. This component will provide advisory services to new or potential
landowners including explaining legal rights and obligations, advice on rental agreements, technical sup-
port in cases where there are disputes between parties over division of land and non-land assets, and ad-
vice on the development of plans for land use where land is used in common. It will also provide advice
to former collectives in transferring social assets to municipal authorities and former collective entities in
dealing with debt problems, and to municipalities on how to manage the land reserves and social assets
placed under their control as a result of farm restructuring.

G. Project Implementation. This component includes a Project Implementation Unit (PIU) in Kiev, and
up to three regional representatives in each of the 24 oblast offices and the Autonomous Republic of Cri-
mea. The PIU is temporary and designed to absorb the large incremental load on SCLR management cre-
ated by the project.

5.4 ULTI CRITICISMS ON IMPLEMENTATION OF WORLD BANK LOAN

ULTT has been critical of components D and E of the World Bank loan; its principal concerns are con-
veyed in an official memo to the SCLR commenting on the bidding documents used to tender the land
titling activity (Dobrilovic, Cheremshynsky, and Klose, 2005).

1. ULTI states: The World Bank excludes a substantial portion of land share holders from receiv-
ing State Acts with World Bank funding, including those who have received their State Acts
earlier or have made arrangements outside the scope of the ULTI Project.

Some 2 million land share holders find themselves bound by contracts where surveys have been started
(or completed) by private contractors, but the State Acts have not been documented/issued due to unac-
ceptable work or financial difficulties of land share certificate holders.

ULTI Solution: ULTI recently implemented land titling in several pilot cases to complete the prepa-
ration and issuance of State Acts for approximately 100,000 land share holders stuck in pre-
existing contracts. The cost per title of such contracts has been low (about $3.00 per land share
certificate) and the implementation completed quickly (about three months in most cases). The
ULTI methodology is tested and can be easily adopted and implemented by the World Bank pro-
ject, thus including all remaining land share certificate holders as beneficiaries of the project.

2. ULTI states: The World Bank has failed to establish adequate safeguards for rural citizens
whose land shares are being converted to State Acts.

There is bias toward mapping over establishing rights to rural land parcels (e.g., while payments for work
are performance-based, 60% of the contract value is paid on completion of the parcel design map, and
another 20% is paid for registration of State Acts and completion of the land book). In total, 80% of the
contract value is paid prior to issuance of the State Act. ULTI, by contrast, reserves 35% until the State
Act is issued. In addition, payment on completion of issuance of State Acts is based on statement from the
PIU that State Acts have been issued, but the PIU does not have the resources to verify issuance, and
there is no verification by an independent third party. Contractors bear too much of the public information
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and education burden when (1) there is no activity enabling the contractor to engage NGOs to assist in
public information and education has yet to begin and (2) land survey organizations experience a conflict
of interest between completing the survey work for which they are best suited and advising citizens on the
land allocation process that typically slows completion of survey and titling work. It is also questionable
whether land survey firms are qualified to advise citizens about their legal rights in the process of titling
land and issuing State Acts.

ULTI Solution: ULTI has proposed a number of mechanisms to better preserve and safeguard the
rights of land share holders. First, independent verification (adding less than 10 cents) per issu-
ance of State Acts should be a requirement for final payments to contractors. Second, a change in
the performance-based payment structure, reserving a greater percentage of the contract value
for final payments, would establish stronger incentives for contractors to ensure that citizens re-
ceive their State Acts in hand.”’ Finally, requirements for land survey firms to deliver information
and hold village meetings on land rights should be minimized and such work implemented by
third-party organizations without a stake in the payment for work to prepare State Acts. The ULTI
legal aid program has proved that information and legal advice to citizens from an independent
source is essential for citizens to protect themselves from official abuse and exploitive transactions.

3. ULTI states: The World Bank does not include systematic titling and registration of land of ru-
ral settlements as part of its project.

The project description document makes it clear that completion of such work is not contemplated using
World Bank funding. Development of a viable real property registration system requires valid legal data
on ownership of all land parcels. World Bank contractors converting land shares to State Acts are best
suited to provide such information by complete titling and registration of village settlement lands concur-
rently as they title and register land allocated to land share certificate holders. The $85 million budget
allocated under the World Bank Project Component D (land survey works) is sufficient to complete titling
and registration of all remaining land shares as well as the lands (land and buildings) of village settle-
ments. USAID methodologies tested in the region show that surveying, titling, and registration of rural
settlement land and buildings can be conducted for $6.00 per parcel.”® The World Bank project as cur-
rently planned misses an important opportunity to systematically map, title, and register all rural land in
Ukraine, including agricultural land, village houses, garden plots, and all other properties in rural areas.

4. ULTI states: The substantial resources dedicated to preparation of base maps for each work
area and overview cadastral maps for each oblast could better be spent to deliver a more use-
ful product to Ukraine—fully registered, tradable land titles.

With the moratorium on sale of agricultural land set to expire in 2007, the urgency of completing the ti-
tling and registration of all rural land increases.

ULTI Solution: The orthophoto basemaps currently planned should be produced as quickly as

possible and used not merely for control and data management, but as the key tools in a system-
atic titling process covering all agricultural land, village houses, garden plots, and all other prop-
erties in rural areas. All rural land would be privatized and formally registered in a short period of
time, offering individuals security in their land rights. For individuals entitled to a physical parcel

57 For example, for payments made by work area (i.e., village Rada) for conversion of a LSC to State Act: 10% advance; 20%

payment upon completion of geodetic survey; 30% payment upon preparation of a final parcel design map, with landowners
and cadastral numbers assigned to each parcel; 20% payment upon registration in the land book of all parcels titled (registra-
tion of State Acts); 15% percent upon statement from PIU that all State Acts have been issued to landowners in a work area;
and 5% payment upon Certificate of Completion issued by the respective Cadastre Center.

% The USAID Albania Registration Organizational Improvement Project conducted initial registration of land of rural settlements,

including survey, for an average cost of $5.94 per parcel.

60 LAND REFORM AND LAND MARKET DEVELOPMENT IN UKRAINE—ULTI PROJECT ASSESSMENT



of agricultural land, the formalization of rights allows them to cultivate that land or lease to an ac-
tive farmer for additional income. For local governments in rural areas, systematic registration of
land establishes a complete property tax base and comprehensive information for land manage-
ment purposes.

5.5 ISSUES AND ASSESSMENT

Issue 1. The nexus of land reform and access to financial capital among projects in USAID’s program
might benefit from integration.

USAID funding supports four projects that have either a land market development or credit access focus:
ULED; ULTI; Access to Credit; and Agricultural Policy, Legal, and Regulatory Reform. While each pro-
ject is tailored to producing impact, each quickly comes up against the next binding constraint—for ex-
ample, the absence of credit and economic opportunity to give land value in the case of ULTI’s titling of
agricultural lands; lack of land demarcation (including village boundary surveying) and financing mecha-
nisms to enable better land use planning; and emergence of urban land markets in the case of ULED,” or
lack of land titling in urban areas that enable collateralization of property for the expansion of agricultural
leasing in the case of the Access to Credit project.

While each project has the potential to benefit others, there are also multiple constraints related to geograph-
ics, timing, and state of market development that work against these synergies being achieved. Ukraine is
an extremely large country, and no donor can be everywhere and assist with all aspects of economic de-
velopment. However, if resources and timing permit, USAID might identify pilot areas of confluence where
a portion of resources from each project will be programmed to achieve targeted and integrated impact.

Recommendation (7): If resources and timing permit, USAID should identify pilot “areas of con-
fluence” where a portion of resources from each project will be programmed to achieve targeted
and integrated impact. For example, three sites might be chosen where ULT!’s pilots and
ULED’s municipal planning are joined, the Access to Credit project works on municipal financing
and agricultural leasing, and the Agricultural Policy project works with private agribusiness to
accelerate investment.

Issue 2:  Slow implementation of the World Bank loan with the GoU has until recently limited
space for USAID engagement and confounded USAID programming on what it might
contribute in the area of land market development. Now that the World Bank loan has
been scaled down in size to approximately $30 million, there is urgent need to reas-
sess the implications in terms of gaps created and USAID priorities.

The evaluation team believes that USAID has been too optimistic about Ukraine’s progress with land re-
form and the characterization and state of its land market development program. While USAID is anticipat-
ing ULTT’s closure in September 2006 without commitment of follow-on funding, the team feels a sense of
urgency that Ukraine’s land reform program has a long way to go, and that donor assistance is critical in
light of Ukraine’s fragile economy and risk of backsliding on reforms and progress already made.

The World Bank program—until March 2006 in theory—had presented an all too easy panacea for this
problem; with funding of $195.13 million, the program was both well funded in the activities it supported,

% ULTY's pilots, with the village-wide approach, may offer some solution to the problems of identifying and preparing urban sites for
development. However, the project is ending, and pilots focusing on non-agricultural land have only recently been introduced.
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and its massive scope covered nearly all the activities where other donors might lend TA: legal reform,
public awareness, training, land survey and mapping, land registration and cadastre development, and
farm restructuring. Consequently, there was little space where USAID might continue to lend assistance,
if indeed it wanted to continue its TA in the land area. This problem was further exacerbated by a number
of uncertainties or contingencies:

e The slow pace of implementation of the World Bank loan and now its retrenchment and downsizing (see
below).

e The pace of implementation was also tied to uncertain events:

— The MOJ’s refusal to sign off on the release of loan funding
— Charges of the SCLR operating as a monopoly under state anti-monopoly law

— Lack of regulations on situating the cadastral offices (whether under the SCLR or MolJ) that en-
able the loan to proceed.

Since the evaluation took place in January and February 2006, the team has heard that the World Bank
has renegotiated the terms of the loan. According to USAID (19 April 2006), “the latest news is that the
registry component is dead and the mapping and privatization component will be downsized to approxi-
mately $30 M.” Since USAID and the World Bank are the two largest donors in the land area, this situa-
tion is now potentially problematic, as USAID had decided (prior to this decision) to discontinue ULTI
and follow on work with land reform, and now the World Bank in negotiations with the GoU has decided
to downsize the size and scope of its loan well. On the basis of the team’s evaluation that work on land
reform needs to be continued (section 6.0), this situation now calls for even greater collaboration and co-
ordination between the two donors who are best positioned and able to ensure that land reform in Ukraine
moves forward, and certainly does not regress.

Recommendation (8): USAID is advised to organize a mini-roundtable attended by the SCLR,
Mod, the World Bank, and other donors as appropriate to raise issues of timing and opportunities
for USAID technical assistance.
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6.0 RECOMMENDATIONS FOR
FUTURE PROGRAMMING
OF USAID FUNDING

6.1 ACCOMPLISHMENTS AND LESSONS LEARNED FROM THE ULTI PROJECT

ULTTI has been able to demonstrate that, within the framework of the current Ukrainian law, documenta-
tion of the ownership status of citizens to land can be achieved on a mass scale, with adequate accuracy
and at reasonable cost. In terms of volume of land parcels created from land shares, the project has made
a significant contribution. ULTI’s activity has helped Ukraine to achieve what has been described in this
paper as the “third stage of land reform” in which individual citizen ownership of agricultural land, with
the opportunity to lease it or work it independently, has been established.

It must also be recognized that there is need for a fourth stage of land reform in which some or all of the
existing limitations on the use and disposition of land will be lifted. As of today, Ukraine has not fully
defined the principles, institutions, procedures, or practices that will characterize its future land system. It
may achieve over time a full system of civil law and market relations following the models of European
civil law. Alternatively, it may pursue a system in which the state retains a stronger role as manager of land
use and overseer of transactions and market activity. Critical decisions made in the near future will have a
significant influence on the direction of land policy and on the nature of land and property rights in the
Ukraine. These decisions include the conceptual and practical definition of the “unified registry/cadastre.”
They also include consideration of the draft law On the Land Market and other legislation. The “morato-
rium” on the sale of agricultural land is scheduled to end in January 2007.°° The state should be consider-
ing the policies and preparing the actions that it will take in response to these events.

These decisions will affect the nature of property rights and their protection that ULTI has helped secure
for citizens. They may strengthen rights or erode them through continued implementation of burdensome
regulatory requirements and transaction costs that create opportunities for ad hoc interference by
state/municipal officers in dealings with land. USAID should not forego the opportunity to influence the
policy debate. At the least, it should be mindful of the need to protect the “investment” that it has already
made. At best, it can help steer the trend of future land reform in the positive directions that the past activ-
ity has achieved.

€ A decision could be made to extend this moratorium.
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6.2 NEED TO REVIEW TECHNICAL ASSISTANCE PRIORITIES

The GoU has become complacent in implementing its land titling and land reform program, and exces-
sively discounts the fragility of land institutions put in place over the past decade. Given the Herculean
task of what this evaluation team sees in terms of a need to fortify these institutions and create for the ma-
jority of people the legal and economic freedom to exercise their land rights, expanded breadth in partner-
ship is not a cliché but an imperative.

However, simply stating that needs are imperative does not make it easy to identify the programming ar-
eas where USAID can assist the GoU in future project and program interventions. The World Bank loan
to the GoU, for example, in its massive scope, covered nearly all the activities where other donors might
have lent TA, including legal reform, public awareness, training, land survey and mapping, land registra-
tion and cadastre development, and farm restructuring. Now that the World Bank loan has shrunk in size
from $195.13 million to approximately $30 million, USAID will need to rethink the implications both for
Ukraine’s land reform, and for its own programming.

Two or three joint meetings would both help to define what USAID might do in this area and facilitate
further development of collaboration with partners. The following mechanisms are suggested to facilitate
dialogue.

¢ Host a mini-roundtable attended by USAID, the WB, the SCLR, and the Mol to discuss areas of focus
for each agency and donor.

e Host with partners a national policy conference that draws in the scientific community to review the pace
of Ukraine’s land reform and clarify the needs and strategies for moving forward.

¢ Finally, develop a new project that is consistent with the strategies, mechanisms, and protocols worked
out above and continues support for Ukraine’s land market development.

The following section anticipates the opportunities that will be identified by these mechanisms and at-
tempts to marry the needs identified by this evaluation (and anticipated from the national conference)
with USAID’s strengths and comparative advantage.

6.3 FUTURE USAID INTERVENTIONS

1. Continue the work of the LACs and Outreach in Rural Areas through Direct USAID Grant to the
NGO—AIlI-Ukrainian Union for Legal Assistance to Rural Population

With few exceptions, nearly everyone the team spoke with, in and outside the GoU, praised the work of
the LACs in extending information on land rights to rural citizens. A number of well-placed informants
went so far as to say that if any component of USAID’s work continues, it should be the work of the
LAGC:s, for “they have helped bridge a critical gap between policymaking in Kiev and lives of rural citi-
zens.” However, the LACs at present are overextended, and continuing to work in all 25 oblasts is unreal-
istic without increased budgetary and technical support. Forming the NGO (as described in section 3.0)
and decoupling the LACs from USAID will help diversify funding, and lend them greater autonomy. As
noted in section 3.0, many of the problems that stemmed from combining political and legal advocacy
along with policy and technical work under the one roof of ULTI could be resolved by spinning off the
legal aid component to the NGO. However, USAID’s funding will need to continue for at least another
three years with gradual phase-out thereafter as feasible, until such point that rural incomes of the major-
ity of the rural poor enable the NGO to charge fees without prejudice. This component should:
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¢ Continue public outreach by helping to assemble and translate the legal and regulatory framework from
above to better inform the public of their land rights and obligations.

e Expand legal assistance for the rural poor and socially and politically disadvantaged.

e  Undertake applied research on land tenure reform implementation, good court opinions, and interpretive
analysis to influence the evolution of legal principles and law making in Kiev from below. This research
should feed into Component 2 below.

2. Support Independent Analytical Research on Constraints to Land and Agrarian Reform and
Land Market Development in Ukraine.

USAID over the course of the land reform program has supported local capacity building by sending staff
to conferences and seminars abroad and by experiential learning via numerous short term ex-pats who
worked collaboratively with Ukrainian counterparts. The issue raised here is that these efforts alone are
not sufficient to enable the generation of objective knowledge, understanding, and dissemination of in-
formation about the impacts of land reform in Ukraine. In the team’s view, there is a need for improved
checks and balances that improve understanding of land reform constraints and accomplishments, but in a
way that helps prevent or dissolve government’s monopoly on knowledge generation and information
dissemination.

There is a critical need to deepen the analytical work on land and agrarian reform in Ukraine. Too much
emphasis is currently given to “spot” assessments and consultancy reports, and too little emphasis to sci-
entific rigor and transparency in understanding policy and generating knowledge. Similarly, ULTI discon-
tinued the activity of monitoring the post-sale land market transactions of enterprises that were helped
with their initial land privatizations. With the combined data from both projects, and with the ongoing
work of the 26 enterprise real estate brokerage offices, this data bank was growing to include a substantial
portion of the commercial/industrial land. The activity of secondary transactions, which were also being
monitored, might have been a key barometer of land and property market formation and might have an-
swered the fears of many Ukrainian professionals, academics, and political leaders that unregulated mar-
kets will be speculative and distorted. Moreover, when studies were conducted, the work was generally
carried out by the international ex-pats without co-authorship or a dedicated effort to invest in local re-
search institutes outside government. The team believes that what is needed is not investment in Ukrain-
ian institutions to the exclusion of outside experts, but rather genuine two-way collaboration between U.S.
and Ukrainian professionals that enhances the rigor and sustainability of knowledge generation. The man-
agement of ULTI agrees with this need; in comments made on early revisions of this evaluation report,
the ULTTI office notes (19 April 2006): “ULTI would readily agree that there is need to provide continuing and
increased donor support of genuinely professional and independent research and professional associations focused
on land market development in keeping with EU accession criteria.”

Local research center, MYLAND, is a good example of the perils of lack of donor support; while once an
independent think-tank, they are today an information service NGO that depends on the SCLR, using its
premises and supporting its policy. Consequently, despite a decade or more of reforms in Ukraine, the
knowledge base is meager, of questionable bias when released by government, and shallow when carried
out on the basis of short-term consultancies. Possible mechanisms for support:

e Under a new project, form a subcontract with the newly formed NGO—AIl Ukrainian Union for Legal
Assistance to Rural Population—to monitor land tenure reform implementation constraints and report
upward to government. Careful monitoring will be needed to ensure that the advocacy mission of the
network of LACs does not cloud the objectivity of its analysis and reporting.
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e Develop a competitive grants program with one or more independent centers to carry out objective re-
search on land and agrarian reform in Ukraine. If these centers and institutes do not exist, USAID and
other donors need to help create and nurture them.

3. Support Ongoing Development of the Legal and Regulatory Framework with Regard to Land
and Land Market Development in Ukraine

Both the SCLR and the MoJ have expressed the imperative that USAID continue its work in the areas of
land policy and legal and regulatory reform. This work should be expanded to broaden TA beyond law to
include other subject disciplines (e.g., land economics and sociology of land relations). The SCLR be-
lieves it has sufficient technical support in the areas of survey and land titling through TA provided by the
World Bank and other donors (SIDA, CIDA).*' The ULTI project is ending in September 2006. USAID’s
Agricultural Policy, Legal and Regulatory Reform project has begun, but does not have sufficient re-
sources to tackle the nuances of land policy in the Ukraine with the depth and focus needed. USAID’s
Access to Credit project is working on ways to tighten linkages between credit and land (by improving its
utility as collateral), but also lacks sufficient focus to handle the magnitude of need discerned by this
team. This component would form a policy unit in Kiev that would manage, oversee, and implement the
following activities.

e Support Technical Expertise in the GoU: Unlike the current ULTI project, which is housed in separate
premises, the new project should be more closely tied to one or more government agencies. The two obvi-
ous candidates are the MoJ and SCLR. While development of law would seem to favor establishing the
project within the MolJ, the need for regulatory reform touches on the activities of both the MoJ and SCLR.

e Promote Public Awareness: Promote improved public awareness of new and existing legal reforms.
The LAC:s in (1) above will require public information and education materials on an ongoing basis. The
World Bank loan provided resources for development of public information, but the status of this activity
is now unknown. The new project will help assemble and distribute the best materials produced by do-
nors and in return produce other materials as deemed appropriate.

e Promote Development of Improved Policy on Land and Property Rights: Create a learning policy
cycle where legal reform from the top is piloted and implemented, and where learning from implementa-
tion is used to inform policymaking. Subcontract out research so there is a bottom-up flow of rigorous
knowledge and understanding of land rights constraints on the ground to continuously create demand for
legal reform.

e Support Development of New Law and Regulations: Long- and short-term TA should be provided to
assist the SCLR and MoJ with legal and regulatory reform and with streamlining, simplifying, and easing
the burden of implementing the prevailing legal framework on the citizens of Ukraine.

o Develop Confluence Pilots to Capture Synergies of USAID Project Activities: TA should work pro-
actively to create “field pilots” or “areas of confluence” (see Component 4 below) to strengthen linkages
among USAID’s ULED project; Access to Credit project; Agricultural Policy, Legal and Regulatory Re-
form project; and Development Credit Authority mechanisms.

¢ However, this sentiment was expressed prior to the significant retrenchment of the World Bank loan. In the wake of the World

Bank loan retrenchment, the evaluation team encourages USAID to resume discussions with the SCLR and continue this dia-
logue further as the evaluation team is no longer in a position to do so.
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4. Undertake Comprehensive, Systematic Land Mapping, Titling, and Registration in Three to
Four “At Risk of Conflict” Oblasts Where Land Tenure Solutions Will Need to be Carefully
Linked to Conflict Mitigation Strategies

Both ULTI and the World Bank loan (until its downsizing) emphasized the mapping, titling, and
registration of agricultural lands. The land tenure issues in the Autonomous Republic of Crimea
require a more comprehensive and integrated approach. The Tatars were not eligible participants in
the agricultural land-sharing program (since they were not collective farm members). They were entitled
to receive subsidiary garden plots, somewhat larger than the average norm. Thus, their combined land
holdings are substantially smaller than those of local citizens who benefited from land sharing, but their
land holdings are larger than other local citizens who had no land share claims. The resulting inter-ethnic
tension is stoking ongoing land conflict that singularly focused land interventions risk worsening rather
than helping.

It is thus recommended that USAID, in negotiations with the World Bank, take a more focused regional
approach than was implemented under ULTI and focus on village-wide systematic, comprehensive titling
and registration. Land rights as they now stand will be fixed. ULTI’s careful social preparation and man-
agement of the publicity surrounding the work of surveying parcels and issuing State Acts along with the
skills it has developed with mediation of conflict would serve this new project well. This project as cur-
rently envisioned would help overcome the following constraints:

o The SCLR in Crimea has indicated that its highest priority is the titling and re-registration of agricultural
plots. Since Tatars were not given agricultural plots, they may view the priority being given to titling ag-
ricultural plots as a threat to their own rights on household plots. Comprehensive registration would en-
able benefits being provided to both Russian and Tatary populations, simultaneously, thus helping to
minimize conflict.

e Land reallocation, mapping, titling, and registration will need to carefully marry technical approaches
with mediation, public information, and legal aid services. Lessons learned from the ULTI project will
help provide solid foundations for this work and should be deepened.

e Comprehensive mapping and registration of village Rada lands would also enable better land use plan-
ning and commercial development. USAID as feasible should create areas of confluence that bring to
bear the potential synergies of its existing portfolio of projects.

Thus, while under ULTI, USAID focused on the titling and registration of agricultural lands in all oblasts,
under this new project, its focus would shift to comprehensive, systematic registration in fewer oblasts,
and would have a much stronger conflict-mediation focus.

6.4 CROSSCUTTING ELEMENTS

The above project has a number of crosscutting themes that connect with various elements of USAID’s
mission:

e Anticorruption through emphasis on liberalizing the existing legal and regulatory framework with regard
to land and property rights, promoting greater transparency, and investing in rights advocacy.

e  Through the work of the LACs, improve democracy and governance in rural areas through greater em-
powerment and participation of rural citizens in government and decision making.

e Continue to strengthen land institutions and property rights to enable land market development and eco-
nomic growth through deepening land and financial linkages, agribusiness expansion, and municipal de-
velopment.
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¢ Finally, continue to assist land tenure reform and land reform in “at risk™ settings to resist slippage into
fragile or conflicted states through mediation and land-based solutions.
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ANNEX 2: SCHEDULE OF
MEETINGS, INTERVIEWS,
AND CONTACTS

Sunday, 22 January 2006

14:00 International Travel: Michael Roth arrives in Kiev

15.15

International Travel: Bill Valletta arrives in Kiev

Monday, 23 January 2006

9:30

16:15

Bohdan Chomiak, Chief of Agricultural Division, Office of Economic Growth, USAID/Ukraine.
Contact: 19/21 Nyzhny Val St. 04071 Kyiv, Ukraine. http://www.usaid.kiev.ua. Tel: (380 44) 537
4620. Email: bchomiak@usaid.gov.

with

Allen Slipher, Chemonics Ukraine Land Titling Project. Contact: 36 Ivana Franko St., No. 3 (3"
floor), Kyiv, 01030, Ukraine. Tel: (380 44) 238 6086.

Pavlo Kulinich. Chemonics Ukraine Land Titling Project. Contact: 36 Ivana Franko St., No. 3 (3"
floor), Kyiv, 01030, Ukraine. Tel: (380 44) 238 6086. Email: Pavel@ulti.kiev.ua.

Tuesday, 24 January 2006

9:30

11:30

16:30

David Lucterhand, COP of USAID/Kiev funded Access to Credit Initiative. Contact: Olympic
Business Center, 72 Velyka Vasilkivska St., 1 Entrance, 5" Floor, 03150. Telephone: (380 44)
537 09 66. Email: chief@pragmacorp.kiev.ua.

Alexander Kaliberda, Senior Projects Officer, The World Bank. Contact: 2, Lysenko St. Kyiv,
01034, Ukraine. Tel: (380 44) 490 66 71/72/73. Email: akaliberda@worldbank.org.

Gary Reusche, Team Leader, European Union Support to SMEs in the Rural Sector Project. Con-
tact: 19-21 Khreschatyk St., Office 46, 3" Floor, Kiev, 01001. Tel: (380 44) 278 63 13 OR 278
15 08. http://www.rural-sme.org.ua. Email: Gary.Reusche@rural-sme.org.ua.

Wednesday, 25 January 2006

9:00

Bohdan Chomiak, Chief of Agricultural Division, Office of Economic Growth, USAID/Ukraine.
Contact: 19/21 Nyzhny Val St. 04071 Kyiv, Ukraine. http://www.usaid.kiev.ua. Tel: (380 44) 537
46 20. Email: bchomiak@usaid.gov.
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9:45

11:00

1:00

15:00

Bohatyrchuk Olga, Legal Aid Center Manager, and Snozooaya Larissa, Interpreter, Chemonics
ULTI project.

Olena Kochunlynska, Head of Public Information and Outreach Department, Chemonics ULTI
Project.

Natalya Korchakova, Project Manager, Agriculture and Rural Development, European Union,
Delegation of the European Commission. Contact: 10 Kruhlo-Universytetska St., Kyiv, Ukraine
01024. Tel: (380 44) 253 30 20. http://www.delukr.cec.eu.int. Email:
natalya.korchakova@cec.eu.int.

Earl Gast, USAID Mission Director. USAID/Ukraine. Contact: 19/21 Nyzhny Val St. 04071
Kyiv, Ukraine. Tel: (380 44) 537 46 20. http://www.usaid.kiev.ua.

Thursday, 26 January 2006

7:00

9:45

11:00

15:00

16:15

Regional Travel: Depart for Field Visit to ULTI Pilot Project on Creating a Unified Property Reg-
istry, Koresten.

Volodymyr Vyhivsky, First Deputy Mayor, Korosten City, Executive Committee. Contact:
Crushevsky St. 22, Korosten, Zhitomir Region, Ukraine, 11500. Tel: (380 41) 424 15 24. Email:
vigovsky(@kr.com.ua.

Korostenska City Rada. Meeting with Moskalenko Volodymyr Vasyliovych, City Head (Mayor),
Vygivski Volodymyr Vasiliovych, First Deputy Mayor with the participation of Vygivska Paisa
Petrivna, Head of City Land Resources Department.

Korosten Raion State Administration: Ozerchuk Andriy Mykolaiovych, Head of Raion State Ad-
ministration, Kostiuchenko Sergiy Vasyliovych, First Deputy Head, and Melnichenko Vitaliy,
Head of Raion Land Resources Department.

Korosten Department of Zhytomir Regional Branch (affiliation) of State Land Cadastral Center.

Korosten BTI: Kudrynska Kateryna Stepanivna, Head of BTI, Ivasenko Ganna Miphodievna,
Chief Engineer.

All the above meetings were also attended by Vlasiuk Ilia Andriovych, acting Head of Zhytomir
Oblast land resources department, and Rudnik Volodymyr Ivanovych Head of land survey de-
partment of oblast land resources department.

Regional Travel: Depart for Return to Kiev.

Friday, 27 January 2006

8:30
11:00

13:00

16:15

72

Regional Travel: Depart for Field Visit to ULTI Legal Aid Center, Chernigiv Oblast.

Roman Barabash. Lawyer and Legal Aid Center Coordinator, ULTI Nikolayevich office. Contact:
Telephone (046 22) 442 87. Email: rbarabash@ulti.kiev.ua.

Attend Seminar on Legal Land Rights, Village of Birkinevka, with Alla Barabash, Lawyer, Cher-
nigiv Center for Juridical Assistance to Village People. Contact: Telephone (046 22) 442 87.

Regional Travel: Depart for Return to Kiev.
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Saturday, 28 January 2006
Writing and Reading Day.

Sunday, 29 January 2006
Writing and Reading Day.

Regional Travel: Depart for Field Visit to ULTI Second Pilot Project on Creating a Unified Property Reg-
istry, Crimea. Depart by Rail (5:50 pm). Arrival (30 Jan, 7:00 am).

Monday, 30 January 2006

8:30  Dmytrusenko Volodymyr Mykolayovych, Deputy Head of Chairman of Republican Committee
on Land Resources of the Autonomous Republic of Crimea (RCLR).

Dzemaliadinov Enver Safetovich, Deputy Chairman of RCLR.

Palchikov Mykhail Fedorovich, Director of Crimea Land Survey Institute of RCLR.
Nedviga Valentina Vladimirovna, Head Department on Land of RCLR.

Kopylova Olga Aleksandrovna, Chief Accountant of RCLR.

9:00  Balura, Svetlana Igorovna, Deputy Director of State Cadastre Center for Crimea Republic.
Dolianovskaya Asia Nikolayevna, Deputy Head of Legal Department.
Regional Travel to Bilogirski Raion.

11:00 Lugovik Konstrantin Ivanovich, Chairman of Bilogirski Raion State Administration.
Gomeniuk Vasiliy Ivanovich, Head of Bologirski Raion Land Resources Department.

14:30 Kolobov Alexandre Mikhailovich, Head of Zelenogorski Village Rada.

Lobovetski Valiliy Leontievich, Director of Private Agricultural Enterprise “Agrofirma Ze-
lenogorsk.”

Regional Travel to Crimea.

16:30 Koblev Ruslan Kazbekovich, ULTI Coordinator of Crimean Legal Aid Center.

Tuesday, 31 January 2006
8:30  Regional Travel from Crimea to Kherson Oblast.

12:00 Domkiv Vasyl Romanovych, Director of Private Land Survey Company “Novi Technologii.”
14:30 Skopich Oleksiy Vasiliovych, Deputy Head of Kherson Oblast Land Resources Department.
16:00 Berezniak Andriy Anatolievich, ULTI Coordinator of Kherson Legal Aid Center.

Regional Travel from Kherson Oblast to Kiev. Depart by Rail (8:40 pm). Arrival (1 Feb, 9:30 am).
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Wednesday, 1 February 2006

9:30 Team arrives in Kiev.

14:00 Robert Krause, Director, Agricultural Policy, Legal and Regulatory Reform Project. Contact:
Telephone (490-7078). Email: robert-krause04@yahoo.com.

16:00 Howard Ockman, Chief of Party, and Vocodya Nosik, The Ukraine Local Economic Develop-
ment (ULED) Project. Contact: 25 Borychiv St., Kyiv 04070, Ukraine. Telephone: (380 44) 425
44 33, Email: hockman@erum.org.ua.

Thursday, 2 February 2006

9:30  Bohdan Chomiak and Chemonics ULTI staff (Allen Slipher, Angus Olson, Julei Grygiel and
Pavlo Kulinich).

13:30 Olexiy Yanov, Director, and Maxym Fedorchenko, Executive Director, Center for Land Reform
Policy in Ukraine. Contact: 3 Narodnogo Opolchennya St., Office 107, Kyiv, 03151, Ukraine.
Telephone: (380 44) 275 18 03. Email: myland@jiatp.kiev.ua.

15:00 Volodymyr Zhumutsky, Deputy Head, State Committee of Ukraine for Land Resources. Contact:
3 Naronoho Opolchennya, Kyiv 06151, Ukraine. Tel: (380 44) 249 96 72.

Friday, 3 February 2006

10:00 Allen Slipher, Pavlo Kulinich, and Misha Cheremshynsky. Chemonics Ukraine Land Titling Project.
Contact: 36 Ivana Franko St., No. 3 (3" floor), Kyiv, 01030, Ukraine. Tel: (380 44) 238 6086.

12:00 NADRA Bank, 15 Artema Street. Telephone: 481 09 55.

14:30 Inna Zavalna, Director of the Civil Law and Entrepreneurship Department, Xeniya Volkova,
Head of Division, and Natalia Kovalchuk, Head of Division, Ministry of Justice of Ukraine. Con-
tact: 13, Gorodetskogo St., Kyiv, 01001, Ukraine. Tel: (380 44) 271 17 22. Email: Za-
valna@minjust.gov.ua.

Saturday, 4 February 2006
Writing and Reading Day.

19:00 Working Dinner. Allen Slipher (ULTI), Bohdan Chomiak (USAID), and Gregory Myers
(USAID/Washington).

Sunday, 5 February 2006
Writing and Reading Day.

Monday, 6 February 2006
Writing and Reading Day.
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Tuesday, 7 February 2006
Writing and Reading Day.

Wednesday, 8 February 2006
8:30  Writing and reading at ULTI project office.

13:30 Round Table on Land Titling and Land Market Development in the Ukraine, organized by
USAID and hosted by the World Bank.

Thursday, 9 February 2006
8:30  Writing and reading at ULTI project office.

15:00 Meeting with Bohdan Chomiak, Oleksandr Muliar, and Gregory Myers of USAID.

Friday, 10 February 2006
8:30  Writing and reading at ULTI project office.

13:00 USAID debriefing with Mission Director and Mission Staff.

Saturday, 11 February 2006
Writing and Reading Day.
Bill Valleta Departs Kiev.

Sunday, 12 February 2006
Writing and Reading Day.

Monday, 13 February 2006

15:00 Kryvliov Voldymyr Niktorovych, Key Legal Adviser, Bendersky Pavlo Grygorovych, Head of
Corporate Banking, and Kulyk Yevheniy Yuriovych, Head of Credit Products, Aval Bankval
Bank, a member bank of Raiffeisen International.

Tuesday, 14 February 2006

10:00 Inna Zavalna, Director of the Civil Law and Entrepreneurship Department, Ministry of Justice of
Ukraine. Contact: 13, Gorodetskogo St., Kyiv, 01001, Ukraine. Tel: (380 44) 271 17 22. Email:
Zavalna@minjust.gov.ua.
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16:00 Alexander Kaliberda, Senior Projects Officer, The World Bank. Contact: 2, Lysenko St. Kyiv,
01034, Ukraine. Tel: (380 44) 490 66 71/72/73. Email: akaliberda@worldbank.org.

Wednesday, 15 February 2006
10:00 Final meeting with Bohdan Chomiak, USAID, and ULTI staff.

Thursday, 16 February 2006
Michael Roth departs Kiev.
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ANNEX 3: URGENT MEASURES
TO IMPROVE THE IMPACT OF
LAND REFORM

(Prepared by ULTI’s Legal Team, 23 September 2005)

Urgent Measures Needed to Reduce Costs and Increase Investment and Incomes of the Citizens and
the State as a Result of Land Reform: Proposals by the Ukraine Land Titling Initiative (ULTI) at
the Ukraine Land market Policy Conference from July 2005.

The ULTI project has supported the work of the Verkhovna Rada of Ukraine by helping to prepare drafts
of several laws related to land privatization, including the Law on Withdrawal of Land Shares in Kind, the
Law on Private Family Farms, and the Law on Protecting the Constitutional Rights of Citizens to Land. In
addition, the project has assisted with preparation of drafts and commentaries for many other land and
mortgage market related laws and regulations.

A well-functioning market for land and buildings is a fundamental necessity for growth of the national
economy, as can be seen in all developed economies in the world. Registration of such rights allows citi-
zens to conduct transactions with confidence, while increased investment in land and buildings strengthens
economic activity at the local level, increases the value of land and increases the property tax base for local
budgets.

Completion of the land reform, registration of rights to land and buildings, and the delimitation of state and
communally owned lands, will bring benefits to citizens and their local governments, and will strengthen
local economies. With these objectives in mind, the project worked closely with Ukrainian public and pri-
vate representatives to develop the following 14 major policy, legislative, and regulatory goals:

1. Itis vital to complete preparation and issuance of State Acts certifying the right to land parcels for the
7 million citizens who are waiting to convert their land shares, and to prepare and issue State Acts for
house plots and subsidiary plots owned by 6 million rural households, all of which will increase rural
incomes. In some cases no work has begun to support issuance of these State Acts, while in other
cases technical works are partially complete or the process has excluded heirs who have the right to
inherit land shares. Conditions of the loan agreement between the World Bank and the GoU should be
improved to assure that the $85 million reserved for rural land titling will be used to complete this
work more rapidly.

2. Registration of rights to land and buildings in the State Registry of Rights to Immovable Property
should be consolidated and conducted by one state organization not involved in any conflicting activi-
ties. For example, the state organization responsible for registration of rights to land and buildings
should not be in the business of selling land survey works, selling technical inventory works, or regu-
lating land use designation. These functions are inconsistent with the integrity of the state registry of
rights to land and buildings.
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10.

11.

78

Charters of local land registry organs should be reformed to emphasize that registration of rights to
land and buildings is not a profit-making undertaking, but is instead performed in the interest of the
public. Operation of the state registration system to produce profits will block both use of the system
and development of the economy.

The Law on State Registration of Rights to Immovable Property should be amended to provide that in
regions where the registry is not yet fully functioning, owners who possess a State Act may transfer
ownership according to procedures in force prior to adoption of the law. This change would reduce
costs and reduce confusion regarding validity of the State Act. During the transitional period, it is ex-
tremely important to protect the natural development of the land market.

The Law on State Registration of Rights to Immovable Property should be amended to add transitional
provisions for mass registration of ownership rights received during privatization. It is much less ex-
pensive to register all privately owned village land at the same time during “mass registration” than to
register such land on a “sporadic” parcel-by-parcel basis.

The state budget should finance the first registration of rights to land and buildings villagers received
during privatization. Villagers cannot afford registration fees and the process of first registration will
be long delayed in rural areas if villagers are forced to pay.

The Law on State Registration of Rights to Immovable Property should be amended to add a unique
process for conducting first registration of rights to land and buildings so that discrepancies among
right-confirming documents can be discovered and solved at the time of first registration. In some
cases the State Acts or other right-confirming documents may not correspond to maps or ownership
documents for adjacent parcels prepared during land privatization. State organization and finance of
mass-scale first registration of rights will solve these problems while reducing costs and accelerating
new investment in land and buildings.

The Law on State Registration of Rights to Immovable Property should be amended to add transitional
provisions for gradually integrating records on ownership of buildings and apartments with records on
ownership of land. As a first step in the creation of a unified registry of rights, it is necessary to intro-
duce cross-references in the existing ownership documents so that, for example, ownership documents
for buildings can reference the unique identification number assigned to the associated parcel.

The Law on State Registration of Rights to Immovable Property should be amended to define the con-
tent and legal significance of parcel boundary maps used in registration of rights to land and buildings.
Parcel boundary maps used in registration of rights to land and buildings are not mere technical docu-
ments, but are legal documents necessary to describe the location and physical scope of property
rights. The law should provide a clear process for the creation of such legal documents and their ap-
proval by local authorities.

The Law on State Registration of Rights to Immovable Property should be amended to state that the
general public may view all registry records identifying the owner of land and buildings and descrip-
tion of such objects, with the exception of certain personal information that is protected from disclo-
sure. If the general public cannot know the general contents of the land registry, the registry will not
fully protect the interests of all property owners and the efficiency of the land market will be reduced.
At the same time, it is appropriate that certain personal information is withheld from public view.

The Law on State Registration of Rights to Immovable Property should make clear that the state reg-
istry of rights to land and buildings shall not contain extraneous information that is not directly re-
lated to property rights. Collection and storage of extraneous information on soils, composition of
buildings, personal tax identification number, etc. will only make the state registry more expensive to
operate. These unnecessary costs will be passed on either to the state budget or to property owners.
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14.

The Law on Delimitation of Boundaries of State and Communally Owned Land contains an inefficient
process that unnecessarily delays completion of delimitation, and greatly increases the cost. Delay in
delimitation of communally owned land prevents local governments from obtaining the full economic
benefits of communal lands. The current law requires delimitation of far too many land parcels, thereby
consuming public resources and diverting funds from completion of works for the few parcels that
really require delimitation. If the law is changed, many technical works could be eliminated and the de-
limitation could be done faster and much more cheaply.

The Law on Lease of Land should be amended to provide protections to impoverished rural land own-
ers. The Law on Lease of Land favors lessees of agricultural land, which typically lease land from vil-
lagers. The law unfairly deprives rural landowners of important rights to influence the terms on which
land will be leased. These unfair provisions reduce the rents paid for such land and reduce the value of
such land.

The Land Code should be amended to provide that the moratorium on sale of agricultural land should
be lifted with respect to a particular oblast after the Oblast Rada adopts a resolution recognizing that a
sufficient proportion of all State Acts have been issued to owners of such land in the oblast. Because the
privatization of land has proceeded at a different pace in different oblasts, it may be best to adopt a
process that allows for lifting the moratorium at different times in different regions.
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ANNEX 4: ROUNDTABLE ON
LAND TITLING AND LAND
MARKET DEVELOPMENT IN
UKRAINE

Organized by USAID
Venue:
The World Bank
8 February 2006
1:30-4:30 PM

USAID and other donors, including the World Bank, are assisting the GoU with the distribution of State Acts
of Land Ownership and the development of a Land Market. Since USAID’s ULTI project will come to an end
in September 2006, USAID has commissioned a Team to review the lessons learned from this project and the
current status of land ownership, leasing and market activity in Ukraine. Based on this assessment, the Team
will advise USAID on its possible future land projects. USAID invites you to this Roundtable to share your
knowledge on the current status and future needs of Ukraine. USAID’s assessment team will begin each of the
sessions below with a 5-minute issue assessment to kick-off the discussion. A Chair will be appointed for each
session to facilitate exchange and dialogue.

Time Session

1:30 Opening Remarks
Roundtable Chair: Michael Roth

1:45 Conversion of Land Shares to State Acts for Agricultural Lands
Session’s Chair: To be determined.

2:30 Survey Standards to Delineate Land Parcels in Preparation of State Acts
Session’s Chair: To be determined.

3:00 Break

3:15 Land Market Development in Rural and Urban Areas of the Ukraine
Session’s Chair: To be determined.

3:45 Credit Access, Investment and Economic Development
Session’s Chair: To be determined.

4:30 Synthesis and Concluding Comments
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ANNEX 5: SCOPE OF WORK—
MIDTERM EVALUATION OF
UKRAINE LAND TITLING
INITIATIVE AND PROPOSED
NEXT STEPS FOR LAND
MARKET DEVELOPMENT IN
UKRAINE

BACKGROUND

USAID’s program to privatize land has been at the heart of efforts to develop a property market, revitalize
Ukraine’s agricultural economy and to provide the rural poor and retired a social safety net. Development
of a property market will enable SMEs and agricultural enterprises to use frozen capital assets as collat-
eral to obtain credit necessary for growth.®* This in turn would allow the agricultural sector, whose output
has collapsed by 40% since independence, to recapitalize, and in turn power the growth of value added
food processing.” Lastly by transferring ownership of land to rural individuals who have become eco-

62

63

Our current estimate is that there are 35 million pieces of real estate with an average cost of $10,000, or $350 billion in assets
which are not employed in the economy.

Based on USAID’s notional estimates, Ukraine can not dramatically increase its agricultural GDP unless increased agricultural
productivity increases output and increased access to markets adds value to increased supplies of raw commodities. We esti-
mate that “modern production technologies and best practices” might increase output by 60 percent; this would boost agricul-
tural GDP no less than 50 percent. We estimate that full exploitation of domestic, regional and international markets with
Ukrainian processed food products would increase agricultural GDP another 50 percent in 3-5 years from now, with an addi-
tional 25 percent 7-10 years from now.

USAID projected baseline annual growth rate of SME employment and GDP share estimates growth of 1.45% and 1.5% re-
spectively without an improved regulatory environment or improved access to credit. We also estimate that SMEs account for
26.2% of total Ukrainian employment and GDP. For Ukraine to achieve the OECD average of 70% share of SME employment
and GDP within ten years the baseline growth rate needs to increase by 400%. Entrepreneurial access to real property mort-
gages would increase available business credit by at least 50% and thereby double baseline growth rates.
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nomically disenfranchised during the transformation from a planned to a market economy we will ensure
improved living standards for the rural poor, most of whom are elderly.**

Accomplishing these development objectives hinges upon successful completion of land privatization and
coordination with a range of other USAID programs. USAID also assumes that this requires implementa-
tion of a complementary program of the World Bank, and that the GoU will provide legislative and regu-
latory support. Ukraine’s recent orange colored politicization has strengthened our belief in the assump-
tion that actions of World Bank and GoU will become more complementary to our program.

We propose to conduct a mid-term evaluation of the land reform program (ULTI) and make recommenda-
tions for (1) USAID next steps, (2) capitalize on opportunities to better collaborate with the World Bank
land reform program, and (3) improve USAID’s approach to land reform as a component of economic
development.

Il PURPOSES OF THE EVALUATION

A. ULTI Midterm Evaluation

The purpose of the midterm evaluation is to assess the effectiveness of land privatization as the funda-
mental first step towards development of a land market in Ukraine. The information from the evaluation
will be used for future planning.

Approximately 10% of the level of effort shall focus on the performance of the Ukraine Land Titling Ini-
tiative (Chemonics), and particularly the success the project has had in laying the foundation for a land
market through the accomplishment of the objectives laid out in their task order, and their contribution to
achieving the Mission’s Strategic Objective 2.3 “Increased Access to Land and Credit”. The evaluators
shall determine the status of the current activity, and provide recommendations for USAID how to im-
plement the lessons learnt in Ukraine and elsewhere.

B. New Land Reform Directions and Program Coordination

Approximately 90% of the level of effort will focus on assisting USAID to consider new directions in the
land reform activities, whether pilot privatization activities are providing direction for completion of land
privatization, the impact of land reform on economic development, and coordination between USAID and
the World Bank land reform privatization activities. An overall objective will be to formulate a strategy to
support development of a land market, and subsequent investment in the agricultural sector. The evalua-
tion will recommend what programmatic steps, if any, should be considered by USAID.

#  The Impact of Land Titling in Ukraine Survey, conducted in September 2003 demonstrated that by assisting rural individuals to

transform their right to land ownership into real ownership their income increased by 32%.
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A.

PROPOSED INITIAL QUESTIONS TO BE ANSWERED BY THE EVALUATION

ULTI Contract Performance

The contract requires the issuance of 1.8 million agricultural land titles and 13,500 commercial land
titles. To a large extent this task will be accomplished. To what extent has this stimulated the devel-
opment of a land market?

USAID has provided significant assistance for land privatization throughout the E&E region and fol-
lowing the conclusion of assistance contracts encountered questions regarding the validity and accu-
racy of survey work performed. Is the methodology used by the contractor to verify survey work
sound?

One of the central reasons for extending and modifying the task order was the need to provide legal
aid and public education to new landowners. Has this work strengthened the capacity of new land-
owners to protect their rights?

Land Market Development

One of USAID’s strategic objectives is to improve Ukrainians access to land and credit and thereby
stimulate economic growth of agriculture and business. Within this strategic objective one of the first
programs was ULTI. Based on ULTI’s progress in simplifying regulations, developing legislation and
privatizing land USAID has developed other projects. Is there a good link between ULTI and Access
to Credit and Local Economic Development projects, or is it a virtual link? If not, how can it be im-
proved? What should be the legacy that ULTI leaves for USAID, for other projects?

ULTTI’s network of legal aid offices appears to provide needed support for people to benefit from land
ownership. Can this network support implementation objectives of other USAID projects in the fu-
ture? How can they facilitate land market transactions, more productive land uses and investments?
Should the legal aid centers be unified into a self-sustaining organization?

ULTI has undertaken a number of pilot privatization activities including privatizing rural residential
land, municipal land, developing procedures to create a unified property registry, developing proce-
dures to title land that communities distributed amongst them selves, and others. As a result of under-
taking these pilots they have developed procedures which will enable privatization of all non-
government lands. Should future land privatization efforts focus only on agricultural lands or should
future attempts deal with both agricultural and non agricultural lands? Which types of land privatiza-
tion are more important for developing a land market?

Donor Coordination: USAID and The World Bank

One of the major players in developing a land market in Ukraine is the World Bank. Under the ULTI
memorandum of agreement between USAID and the GoU ULTI is expected to interact with the
World Bank in implementing land market reforms. However, the Bank’s program appears at times to
be less than effective, and the new government dissolved the agency which was to have been the
Ukrainian implementer of the loan. As a result the bank has suspended implementation of the loan.
Should USAID provide assistance to ensure that GoU takes the appropriate steps to reinstate the
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World Bank? What would be the most effective assistance within the context of developing a land
market?

IV. TEAM COMPOSITION

The evaluation team will consist of three people from USAID/Kiev, one specialist from USAID/Washington
and two external specialists (an economist and a land survey/registration specialist).

The four persons from USAID may include:

Team Members Level of Effort
1. Bohdan Chomiak, Agriculture Division USAID Kyiv Three Weeks
2. Kevin Sharp, Deputy Director OEG, USAID Kyiv One Week
3. Bill Schlankser, Local Government Division USIAD Kyiv Two Days
4. Gregory Myers, USAID/Washington (EGAT/NRM/LRM) Two weeks

External consultants proposed are

1. Economist, ARD (proposed Team Leader) Three Weeks
2. Land Registration and Titling Specialist, ARD Three Weeks

The external Team must have work experience in land policy and reform issues, and in land market de-
velopment in the NIS region. He/She must have experience managing Teams in the field and must have
excellent writing and presentation skills.

The Team Leader will be responsible for the overall management of the assessment including the coordina-
tion, scheduling and assignment of Team members to the tasks necessary for the completion of the assess-
ment; coordination of Team discussions of findings and conclusions; preparation and submission of draft out-
lines, findings and reports; preparation and timely submission of the final report; and consultation with and
briefing of USAID Ukraine.

V. METHODOLOGY

Prior to arrival in Kyiv, the Team members should review the following background materials: USAID will
provide these upon the selection of the Team.

o USAID Ukraine’s strategic plan

e Task Order between USAID/and Chemonics (ULTI)

e Contract between USAID/and Pragma (Access to Credit)
e Contract between USAID/and Chemonics (LED)

e  Work plans and annual reports of the above
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e World Bank documents and other papers related to the World Bank land program in Ukraine

Other documents may be provided as needed upon the arrival of the Team leader.

e USAID shall provide the Team with names and contact information for key individuals to be interviewed
in Kyiv and other cities of Ukraine.

o USAID/Kiev will also assist with setting up meetings, local transport, translation and other logistical re-
quirements.

The Team will travel to selected cities/villages to interview appropriate individuals. Detailed schedules for all
site visits and interviews should be developed by Team members, together with the Team Leader, prior to the
commencement of the evaluation.

VL. DELIVERABLES: REPORTS AND BRIEFINGS

1. The Team shall conduct weekly briefings for relevant USAID officials in order to keep them current
on the progress of the evaluation and to resolve any issues that may arise.

2. The Team shall submit a draft outline for the evaluation report by COB of the tenth workday in
Ukraine. USAID and the Team leader shall agree on the report outline within three workdays after
start of the evaluation.

3. The Team shall conduct a ‘Key Client Meeting’ to discuss tentative recommendations and possible
action plan for implementing the recommendations. The feedback from this meeting will be part of
the final report.

4. The Team shall present their findings to USAID during a debriefing for all interested USAID staff at
the end of the third week in Ukraine. These findings will be presented both verbally and in a written
document.

5. A final evaluation report, incorporating both comments from the debriefing and written comments
received within five workdays after the debriefing from USAID Ukraine staff, shall be completed by
the Team leader and submitted to USAID Ukraine within ten workdays after receipt of the written
comments from USAID Ukraine.

The final report (not more than 30 pages) shall contain the following:

e An executive summary not to exceed one page in length. The summary shall also be translated into
Ukrainian to enable presentation of findings to local partners. The executive summary should present the
major findings, observations, conclusions and recommendations for each program evaluated and a sum-
mary of recommendations for changes, improvements and possible synergies that can be achieved in
USAID land and credit program;

e An introduction and background section for the overall evaluation;

e A separate section of detailed findings and observations of the evaluation. This should not exceed 20
pages;

e A discussion of conclusions and recommendations, not to exceed ten pages. This shall include recom-
mendations and a detailed discussion of strategic opportunities for USAID programming.
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The final evaluation report will be submitted in electronic form to CDIE. Three paper copies and three
electronic copies in Word 2000 format final report should be submitted to USAID (for the CTO, the
Evaluation and Contracting Officers), and should include the following Annexes:

e SOV,

e Description of evaluation methods used,
e Data collection instruments,

e Schedules,

e Lists of persons contacted/interviewed,
e  Statistical tables,

e  Charts and/or graphs,

e Bibliography of documents consulted,

e Glossary of acronyms used.

VI. WORKWEEK AND LOCAL COSTS

The Team leader is authorized to work six days a week for this evaluation while in Ukraine. Local costs,
such as transportation, interpreter services, per diem and other administrative costs will be covered by
USAID/Ukraine.

VIII. IMPLEMENTATION

This activity is estimated to cost approximately $50,000 to $70,000 (for the two proposed external specialists,
and includes costs for Gregory Myers). It will be implemented through the Land Tenure Task Order, (#13)
under the RAISE IQC (PCE-I-00-00001-00). It can funded via a MAARD to the task order. The CTO on the
task order is Gregory Myers (gmyers@usaid.gov). See attached budget.
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