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Stimulating Egyptian Economic Progress  bough procurement Refom 1 

1 I 
Egypt's hosting of the 1996 Middle East/North African Economic Summit in Cairo provides 

a tremendous opportunity for President Mubarak to raise Egypt's visibility and prestige within 
the international trade and investment communities, many of whose leaders will be in attendance 

I 
or otherwise following the Summit's progress in the media. Despite political uncertainties in 
the region, Egypt's economic reform record establishes a solid basis for further improvement. 

I 
Nonetheless, Egypt's efforts will be successful only if it can present itself as a country dedicated 
to comprehensive change designed to make it competitive among emerging market countries. 

Preparation for the Summit follows significant and successful reforms already implemented 
by the Government of Egypt. A truly outstanding Summit, however, requires additional 

I 
progress in areas of the economy which most significantly impact on the international business 
community. One area where the need for change is clear, and where the reforms President 
Mubarak has committed to undertake could quickly demonstrate the future direction of Egyptian 

I 
policy, is in government procurement reform. 

The Presidents' Council and other business associations and individual companies have cited 
a variety of problems in Egyptian government procurement which seriously impedes the 
procurement process and engender a negative image of Egypt in the international business 
community. Inherent deficiencies in the basic procurement law (Law Nine of 1993), and in the 
practices of Egyptian procurement officials in implementing the Law, may be perceived to bring 
short-term benefits to the government agencies or the individuals involved, but in the aggregate 

I 
have a cumulative negative impact on Egypt. 

These problems include, among others, the following: 

-- "Dutch Auctions" involving the legally prohibited practice of negotiating with 
bidders other than the lowest-price bidder after opening of bids; 

I 
-- Onerous bid and performance bond requirements that impose additional costs on 

private sector bidders, and the tendency of government officials to use the threat of 

I 
calling the bonds on the basis of questionable violations of bid or contract terms as 
a means of extracting concessions; 

-- Disproportionate rights extended to the contracting agency without corresponding 
obligations of the government to bidders and contractors; - 

-- Lack of effective penalties imposed on the government contracting agency for 
violations of tender or contract terms or the law; and 

I 
-- Absence of an effective means for injured bidders and contractors to seek redress 

against the government for violations of Law Nine. 
B 
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2 Stimulating Egyptian Economic Progress Through Procurement Reform 

Ultimately, offensive practices permitted by Law Nine and the Egyptian Government's 
failure to enforce Law Nine increase procurement costs to Egypt by discouraging competition. 
Furthermore, such practices deny Egypt the high quality goods and services it needs to develop 
and compete internationally. It is likely that the perceptions these practices create extend to a 
broader view of Egypt as a risky, unsophisticated place to do business. 

Review of sound procurement law and practice indicates fundamental principles which could 
form the basis of Egyptian government procurement reform and position Egypt as a leader in 
the effort to develop a widely-accepted international agreement on government procurement in 
Singapore in December. These principles can be summarized as Speediness, Transparency, 
Accountability and Reliability -- or "STAR." 

With these basic principles as a foundation, President Mubarak has the opportunity to 
announce Egypt's STAR program to reform Egyptian government procurement and as a model 
for the Interim Agreement under discussion at the World Trade Organization's upcoming 
Singapore Ministerial Meeting. 

Lrse or disclosure of data contained on this page is subject to the restrictions on the first page of this document. IBTCI 



Egypt's Law Nine regulating Egyptian government purchasing decisions has extremely wide 
impact. Because of the government's extensive role in the Egyptian economy, Law Nine and 
its Executive Regulations affect not only most government agency procurement, but also the 
procurement of public sector companies. (See Appendix B.) 

The current law, enacted in 1983 and subsequently amended, is highly complex. It contains 
a number of provisions, and allows practices, which ultimately discourage foreign firms from 
bidding on Egyptian contracts. This not only restricts foreign firms from potentially lucrative 
opportunities in Egypt, it harms Egypt by discouraging trade and competition. Restricted 
competition results in higher costs for goods and services purchased in government 
procurements. In order to ensure greater competition and the introduction of high quality goods 
and services in Egypt that contribute to Egyptian economic progress, changes in the Law and 
its enforcement are necessary. 

The Presidents' Council was created to provide advice and counsel on business matters to 
the Egyptian and United States Governments in an effort to promote greater private sector 
development in Egypt and increased trade and investment between the two countries. The need 
to address govenunent procurement issues has been recognized as a high priority item from the 
onset of the Council's discussions. The Council, made up of sixteen Egyptian and fifteen 
American business leaders, provides both the governments and the private sectors a forum for 
exchanging views on obstacles to increased trade and investment between the two countries. It 
has developed into an ongoing policy dialogue between both sides, putting policy issues into a 
business perspective that enables the sides to understand fully the key issues. 

American corporations, in particular, have noted that the current Egyptian procurement 
system often puts United States firms at a competitive disadvantage, lacks the predictability 
necessary to conduct international business effectively, and reduces the attractiveness of Egypt 
as a market for American goods and services. The same problems raised by American firms are 
likely to deter other foreign bidders as well from participating in Egyptian government 
procurement opportunities. Accordingly, in order to compete successfully for investment and 
trade, Egypt must join other leading emerging markets in reforming its procedures. Egypt needs 
to demonstrate unequivocally to the outside world that foreign business is welcomed and will 
be treated fairly. Egyptian business people and officials recognize that by encouraging 
competition in procurement, Egypt will benefit from better prices and the introduction of higher 
quality goods and services. 

The Council's objectives in instituting this review and analysis of Law Nine and 
formulating recommendations for change are to clarify the salient issues discouraging full and 
fair competition for Egyptian government contracts and to assist Egyptian policy-makers in 
formulating changes in Egypt's procurement law and practice in ways that will stimulate 
increased trade and investment of United States and other responsible foreign firms and provide 
improved opportunities for Egyptian economic progress. 
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4 Stimulating Epptian Economic Progress Through Procurement Reform 

Furthermore, government procurement reform presents Egypt with a unique opportunity to 
distinguish itself in the forefront on a key trade issue, on whch Egypt could take a leadership 
role in the international arena. In particular, the World Trade Organization's Ministerial 
Meeting is scheduled for December in Singapore to discuss an Interim Agreement on openness, 
transparency and due process in government procurement. The internal reforms in its 
government procurement that Egypt has the opportunity to announce in conjunction with the 
Middle EastlNorth Africa Economic Summit in Cairo in November could serve as a model for 
other emerging market countries' positions on the Interim Agreement. 

Taking the initiative on domestic procurement reform would thus position Egypt as an 
influential leader in the international procurement reform initiative. Such a bold step, which 
would be in line with the recent aggressive reform program put in place by President Mubarak, 
would bring greater attention and focus on the Egyptian reform program at the moment of 
greatest possible impact -- the Cairo Economic Summit. 

Vse or disclosure of data contained on this page is subject to the restrictions on the first page of this document. IBTCI 



A* General 

Egyptian government procurement presents lucrative opportunities for United States firms, 
yet only a few chose to participate in a small number of these bids. Given the technological lead 
United States firms hold in many fields, the Egyptian economy could benefit substantially from 
the introduction of American products and services. There are, however, a number of 
requirements and practices in Egyptian government procurement that discourage United States 
firms from bidding. 
These same requirements and practices could also deter other responsible foreign firms from 
bidding, denying Egypt the goods and services they might offer. 

Moreover, while the exploitation of Law Nine by each governmental entity may provide 
short-term incremental benefits to that agency, the cumulative effect of these agency actions is 
establishing a reputation for the entire country of Egypt as an unfavorable place to do business. 
Because that reputation has become fixed in the minds of international business leaders, Egypt 
must take significant steps to overcome the perceptions of international business people and 
investors. 

While Law Nine has the external trappings of sound procurement process -- such as 
requirements for public bid opening and other internal controls -- generally speaking, it is not 
structured to guarantee a process that will be fair to bidders and contractors. The Law is largely 
drafted in terms that benefit the government party, with little consideration for equivalent rights 
of the contractor under similar circumstances. 

Law Nine is extremely one-sided in the protection and flexibility it provides the Egyptian 
government contracting entity, while inversely disproportionate in imposing penalties and 
denying safeguards for the contractor. The obligations and responsibilities of contractors are 
stated in very specific details, but Law Nine imposes few specific requirements on the 
government agency. Law Nine offers no effective means for a bidder to challenge improper bid 
procedures or for a contractor to seek redress for breach of contract by the governmental entity. 

Adding to these deficiencies, Law Nine does not provide the certainty and predictability that 
give United States firms confidence in the integrity of the bidding process. The Egyptian 
purchasing agency is subject to few time constraints and has wide flexibility concerning its 
decisions and actions. The Law does not require the government agency to publish its decision- 
making criteria, and it allows the use of vague and imprecise plans and specifications. While 
the Law generally prohibits negotiations after bid opening with any other than the lowest bidder, 
exceptions to, and blatant violations of the spirit and rule of Law Nine, result in a freewheeling 
bargaining process. This further undermines the integrity and predictability of the procurement 
process. Egypt then suffers from a negative image and loss of reputation. 

Together, these features reduce the transparency of Law Nine to a level well below 
internationally accepted procurement standards. The net effect is to present the Egyptian 
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6 Stimulating Eg?rptian Economic Progress Though Procurement Reform 

procurement process as an arbitrary and unstructured process, dependent on the vagaries of 
individual government officials, rather than on due process and rule of law. 

The most significant specific deficiencies in the structure and enforcement of Law Nine are 
discussed below. 

While Egyptian law generally prohibits negotiations with bidders other than the lowest 
bidder once the bids have been opened, in practice government officials will solicit concessions 
from other bidders and use these to pressure the original lowest bidder to reduce its price or 
withdraw its bid. This practice, commonly known as a "Dutch Auction," introduces a lack of 
reliability in the selection process, discourages United States firms from submitting bids, and 
paralyzes those that do. 

Law Nine discriminates against private sector Egyptian and foreign firms by requiring bid 
and performance bonds and exempting Egyptian public sector companies and cooperatives from 
the same burden. The deposit for bid bonds is between 1 and 2% of the bid and the deposit for 
performance bonds is between 5 and 10% of the contract price, dependent on the type of project 
involved. Moreover, Law Nine's regulations require the involvement of a local bank; thus, 
foreign firms generally must pay two sets of fees for their bonds -- one to their bank abroad and 
one to the approved Egyptian bank. Dealing with two banks also adds to the administrative 
burden. The bond costs and bank fees place foreign bidders at a competitive disadvantage. 

Ancillary to the bonding requirement, Law Nine provides for forfeiture of the bid bond if 
the bidder withdraws its bid before bid opening. Similarly, if a winning bidder withdraws from 
a project, its bond is confiscated. In practice, the government agency can unilaterally delay bid 
opening or project commencement and force the bidder to maintain its bonds in force 
indefinitely. This adds substantially to the cost of doing business in Egypt for foreign firms; 
yet, the lowest bidder may never be able to reap the benefits of its efforts. 

Moreover, once a contract is awarded and the bid bond has been increased to performance 
bond levels, the government contracting agency frequently delays its decisions, thereby keeping 
the bond in force or otherwise requiring the repeated renewal of the bonds. Not only does this 
add to the contractors' costs, but the threat of calling the bond is used as a means to exert 
pressure for additional concessions exceeding the contract terms. Sometimes these concessions, 
such as inspection trips, consist of personal perks in the guise of official business that individual 
contracting officers are able to extract. 

Law Nine is extremely one-sided in imposing responsibilities and penalties on the supplier 
of goods and services without imposing corresponding duties and penalties on government 
purchasers. In addition to the unilateral delays in bid opening and contract execution, the Law 
allows government agencies to add new requirements that the supplier must meet while attendant 
increases in the price are reviewed and approved by a special committee. Similarly, the 
.government may cancel an awarded contract without penalty. Government decisions essential 
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for the progress of the project are not subject to time limits, and the contractor can be forced to 
continue work in the meantime or bear the costs of the contract while indefinitely awaiting a 
decision. 

The tendering regulations implementing Law Nine do not require publication of decision- 
making criteria, and requirements on "plans and specs" (ie, project specifications) are so vague 
that tender specifications are often unclear. These deficiencies, combined with practices like the 
"Dutch Auction" and delays in awarding contracts while bidders must extend bid bonds, create 
the perception that a bidder has been preselected and government officials are seeking some way 
to divert the contract award to that more-favored entity. 

Law Nine does not provide for alternative dispute resolution mechanisms, leaving such 
possibility to the post-award negotiation process. Without an effective independent means to 
seek redress against improper government actions, the injured contractor is at the mercy of 
Egyptian agency officials, whose interests also are at stake. 

Law Nine requires that tender documents requested by foreign bidders only can be purchased 
by an Egyptian commercial agent. Thus, foreign bidders cannot obtain copies of tender 
documents directly from the issuing agency but must use the services of an Egyptian 
intermediary. The fees for such services typically add approximately 5% to the costs of bidding 
for foreign firms. Moreover, whether true or not, they create the perception, and an 
environment, of Egypt harboring favoritism and illicit payments that ultimately detract from 
Egypt's image as a sophisticated, developed economy and society. 

The applicability of Law Nine is not uniform in that apparently many public companies 
evade its provisions. While most public companies are subject to Law Nine, the murkiness in 
whether a given company is subject to the law or not allows Egyptian public companies to use 
the law to their benefit and avoid its application when not in their interests. Such uncertainty 
exposes foreign bidders and contractors to additional risks. 

C. QppwtdQ Costs for E&J@ 

While the types of procurement problems cited above, of which foreign bidders in Egypt 
commonly complain, are not unique to Egyptian law and practice, they nevertheless deter United 
States and possibly other responsible foreign firms from bidding on Egyptian government 
contracts. These actions of single agencies and individual government officials taken together 
have the cumulative effect of creating a very negative image of Egypt in the international 
business and investment community. This denies Egypt the benefit of quality goods and services 
at competitive prices and has a significant adverse impact on Egyptian economic development. 

The extent to which these problems are widespread and publicly recognized is illustrated by 
their articulation in the " 1996 United States Commercial Guide for Egypt." (See Appendix C.) 
The Guide serves as an introduction of the opportunities for trade and investment in Egypt for 
American firms, and after a cursory review of this document, it is surprising that any United 
States company would bother to seek to do business with Egyptian government entities. 
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8 Stimulating Eg,ptian Economic Progress Through Procurement Rzfonn 

In fact, the experience of the California Export Finance Office ("CEFO) -- representing 
an economy that ranks as one of the largest in the world -- has been bad enough in Egypt to 
precipitate a recent resolution that it will no longer guarantee sales of goods and services of 
California f m s  that require ''final acceptance" outside the United States. In particular, the 
relevant provision states: 

Unacceptable transactions: Without exception, no guarantees will be provided 
when repayment of the CEFO guaranteed portion of a loan is dependent upon 
acceptance of the product or service in a location outside the United States. 

The CEFO stated that this provision was inserted in its Credit Policies because of what it 
deemed was excessive and unjustified delays in final acceptance in an Egyptian government 
procurement. While CEFO will continue to provide guarantees of exports sales to Egypt, it 
remains leery now of Egyptian government procurement procedures and practices. Such 
concerns are likely to be transmitted to California firms approaching the agency for financing. 
Ultimately, some California firms, which might otherwise introduce new high quality products 
and services in Egypt, may not think it worthwhile to bother bidding on Egyptian procurements. 

While an individual government agency may see a given contract as a "one-shot" deal to 
extract as much as possible from a foreign bidder, the sharp practices employed for immediate 
gain have the cumulative effect of undermining Egyptian Government credibility over the long 
term. 

While the impact of the above-described procurement practices on the Egyptian economy 
is difficult to measure in precise monetary terms, extensive anecdotal evidence suggests that the 
problem is substantial and long-standing. Moreover, the widespread discussion of the problem 
among the United States international business community ensures that knowledge of the 
problem is disseminated broadly. Because of the obvious deterrent effect such information has 
on potential bidders' decisions to enter the Egyptian market, it is clear that Egypt is denied 
quality products and services at competitive prices. Ultimately, this impedes Egypt's economic 
progress. 
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Stimulating Egyptian Economic Progress Through Procurement Reform 9 

Although Law Nine was enacted in 1983, and subsequently amended, the Law and its 
regulations (See Appendix B.) have not been extensively scrutinized by United States legal 
scholars, and little analysis exists in the literature. Much of the criticism of Law Nine comes 
from real-world information based on the actual experiences of American bidders and from 
reports issued by the United States Government officials in Egypt. 

Review of Law Nine, however, indicates a broad array of provisions that are common to 
procurement codes of other countries with sound procurement practices. While some of these 
provisions appear to offer protection to contractors or otherwise are designed to ensure fairness 
and the integrity of the procurement process, in practice Egyptian officials apparently have the 
flexibility to ignore the law and impose their own will. Considering Law Nine itself, the salient 
features are as follows: 

-- Awards are to based on principles of "publicity, equality and freedom of 
competition" and can be offered locally or internationally. (Article 2) While this 
provision represents an articulation of Egypt's intended procurement policy, it is very 
general. Tenders and awards may appear to meet the letter of this policy, but 
frequently its spirit appears to be ignored. While not stated in policy terms, Article 
18 also states the fundamental policy of basing awards on "the best tenderer's 
conditions and least prices." It, however, also gives a 15% price advantage to 
Egyptian bidders vis-a-vis foreign bidders. This latter point directly violates Article 
2's principle of "equality" and is indicative of the type of contradictions in Law 
Nine. 

-- Specialized methods of procurement, such as limited adjudication, local adjudication, 
private bargaining ("m~marssa'~), and direct agreement are allowed (Article I), and 
the procedures or conditions under which such methods may be employed are 
outlined (Articles 4, 5, 6, 7, 8). It appears that officials have wide discretion in 
choosing one method or other and may blatantly ignore requirements without 
penalty. The improper application of mumarsa or a Dutch Auction is a common 
complaint among bidders and United States officials. Egyptian procurement officials 
apparently change the method of procurement, imposing negotiations on price with 
other than the lowest price bidder, without prior notice in the tender documents that 
such practice would occur. 

Although "Contracting shall be on the basis of exact and detailed technical 
specifications. Specimens may also be required to be supplied and "technical 
drawings" are required for work contracts (Article lo), apparently such specific 
requirements are often omitted, and vague and general descriptions of goods and 
services is provided in many tenders. This gives the offering official wide discretion 
in interpreting the tenders and exercising favoritism. Vague descriptions, combined 
with the lack of a requirement that Egyptian agencies publish their decision criteria, 
make it difficult for all but insiders to succeed. 
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10 Stimulating Egyptian Economic Progress Through Procurement Reform 

-- Law Nine contains a number of provisions for internal controls designed to ensure 
the integrity of the procurement process. These include separate committees for 
opening bids and making the award decision (Article 12)' and the presence of various 
officials on such committees (Article 13). While such internal controls exist, it is 
difficult to gauge their effectiveness. The mere presence of a given official is no 
assurance that a process will be fair and in compliance with the law. The United 
States Commercial Guide notes that "While the decision-making process per se may 
be opaque, it is also porous in the sense that details of all bids are readily obtainable 
through back channels and become known quickly to all concerned." (See Appendix 
C.) 

-- Details about suppliers and contractors must be maintained by each agency, and a list 
of those that have been debarred must also be maintained. (Article 15) A contractor 
may be debarred, for example, for fraud or corruption in dealing with the contracting 
authority or bankruptcy. (Article 27) 

-- To ensure the integrity of the bid negotiation process, Article 16 requires that "After 
opening the envelopes, no negotiations may take place with any of the tenders to 
modify his tender." It does, however, allow negotiations with the tenderer of the 
lowest price offer to remove or modify a reservation or "to reduce his price to the 
market price level." Despite these specific requirements, negotiations are often 
undertaken with other than the lowest price offeror, and bidders are pitted against 
each other to extract a lower price. While such "Dutch Auction" process is 
forbidden, in practice, it is frequently conducted much to the dismay of the lowest 
price bidder, who expected adherence to the spirit and letter of Law Nine. 

-- A series of provisions set out complex bid and performance bond requirements that 
give Egyptian officials excessive control over bidders and contractors. Article 19 
mandates a bid bond of 1-2% of the total value of the tender dependent on the type 
of project, and Article 20 requires that the successful bidder increase his bond to 5- 
10% dependent on the type of project. The latter article notes that "The final deposit 
may be held to guarantee the implementation of the contract." This vague provision 
is apparently used by officials to keep the entire sum on deposit without regard to 
progress completed (although Article 22 permits reductions in some cases), to require 
unilateral extensions at additional costs to contractors and to extract additional 
concessions, sometimes of a personal nature, under threat of calling the bond. The 
Executive Regulations implementing Law Nine fiuthermore require the use of a local 
approved bank, which for foreign bidders and contractors leads to increased fees and 
additional administrative burdens. The regulations also allow the government wide 
flexibility in renewing performance bonds and dealing unilaterally with the 
guaranteeing banks without regard to the objections of the bidders. (See Executive 
Regulations Art. 69) It should be noted that Article 21 exempts public sector 
companies, public utilities and cooperative societies from this provision, another 
explicit violation of Law Nine's stated policy of "equality." (Article 2) 
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-- Article 22 also requires that "The final deposit shall not be collected if the successful 
tenderer supplies all items he is charged to deliver, and such items have been finally 

ted bv the adrnlrustratlve d e d  . . 
within the period 

specified for the payment of the final deposit." (emphasis added) This provision 
places contractors entirely at the mercy of Egyptian officials who to "finally 
accept." If they do not act, the bonds have to be maintained in force by the contractor 
or be forfeited. There is no automatic release on completion nor an independent 
decision-maker to make that determination. Given Law Nine's other deficiencies in 
terms of lack of effective means of redress for injured contractors and the one-sided 
nature of the sanctions the government can impose, this provision places an excessive 
burden on the contractor and was a frequent point of criticism among United States 
firms. As noted in the preceding, it precipitated change in the California Export 
Finance Office's Credit Policies. 

-- The series of provisions affording remedies to the government but little in the way 
of protections for the bidder or contractor are indicative of the lopsided, patently 
unfair nature of Law Nine. Article 24 permits the government to confiscate the bid 
bond and to exercise offset rights for any sums owed by the government to the bidder 
and to seek damages if the successful bidder does not increase his deposit within the 
specified time frame. The Law, however, places no burden on the government 
agency to act expeditiously or properly. Thus, agency officials could seek to extract 
concessions and yet force the winning bidder to increase its deposit. 

-- Similarly, Article 26 provides for fines to be imposed on the contractor for the late 
start of work. Such fines can be imposed "upon the occurrence of the delay without 
requiring notice to the contractor7' or other administrative action. Article 26 also 
extends damage rights to the government for losses sustained by the late start. As 
noted above, however, Law Nine does not impose a complementary duty on the 
government agency to act expeditiously in awarding the contract and meeting its 
responsibilities under it, nor does Law Nine impose penalties on the agency for its 
failure to act in a timely manner at any stage of the contracting process. A common 
complaint of contractors is that the government agency frequently delays 
commencement of contracts because it lacks sufficient funding, but refuses to release 
the contractor from its obligations and forces it to maintain performance bonds. 
Similarly, bidders are apparently forced to maintain bid bonds while the government 
agency delays its award decisions, notwithstanding Law Nine's Executive 
Regulations (Art. 71) which require return of bid bonds "within seven working days 
after the expiration of the period specified for the bid validity.. ." 

-- Another lopsided provision of Law Nine favoring the government, but affording no 
protection to the contractor is Article 28. It states: "If the contractor violates any of 
the contract terms and conditions, the contracting party shall have the right to annul 
the contract, or to have it implemented on his account." Article 29 adds that the 
contracting party shall have the right to confiscate the final deposit and collect all 
fines "without the need to take any juridical procedures." Thus, government agency 
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officials are permitted to act unilaterally without independent oversight, and no 
provision is made for the injured contractor to seek relief. 

-- Articles 30-34 deal primarily with sale of movables through auction and by exception 
otherwise. These provisions do not appear to have adversely impacted foreign 
bidders and contractors. 

-- Law Nine's General Provisions (Articles 35-40) incorporate a number of sound 
procurement principles. Article 36 prohibits intermediaries, except in the case of 
foreign contractors. In fact, foreign bidders and contractors are required to employ 
an Egyptian agent, and this can sometimes be a means of forcing foreign businesses 
to pay for services that are unnecessary and create an implication that corruption 
exists. Article 38 prohibits self dealing by employees of the contracting agencies. 

The above discussion illustrates the inherent deficiencies in Law Nine and how it can be 
manipulated by government officials to achieve short-term goals which harm Egypt in the long- 
run by discouraging foreign bidders. Furthermore, these procurement processes and practices 
also create an overall negative image of Egypt in the international business community, which 
makes it generally less attractive for trade and investment. One important perception is that Law 
Nine can be used by procurement officials for personal gain. This reduces competition and 
deprives Egypt of quality goods and services it needs to raise living standards of its people, 
compete more effectively in world markets and achieve economic progress. Moreover, such 
practices also raise the costs to Egypt for the quality and services it is purchasing. 

Reform of Law Nine would be an important step in signaling the international business 
community and domestic decision-makers that Egyptian leaders are intent on improving business 
and social conditions. If properly executed, government procurement reform in Egypt could be 
a model for other emerging economies. It would give Egypt the opportunity to take a leadership 
role in the current multilateral initiative to encourage government procurement reform through 
the framework of the World Trade Organization's Interim Agreement. 
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A. General 

While Egyptian procurement law and practice must consider Egyptian conditions and other 
fundamentals that are unique to Egypt, Egypt would benefit from exploring other procurement 
approaches as a model for adaptation. In some cases, the approach regarding a given problem 
may be easily adopted by Egypt. In other cases, a successful approach may point the way of 
change, but need to be modified to operate effectively in Egypt. 

In the interest of strengthening and regularizing government procurement, several 
multilateral organizations have developed procurement codes which they employ or offer as a 
model for others. Various countries have undertaken improvement in their procurement 
processes, sometimes through wholesale reform, as in Poland, and other times through piecemeal 
change to address specific problems or achieve certain policy objectives, such as Kuwait's recent 
amendment requiring the disclosure of agent commissions. 

A variety of approaches are discussed below, which could be employed by Egypt to address 
or avoid the problems presented by the application of Law Nine in its current form. 

1. GATT's Government Procurement Agreement 

The Government Procurement Agreement ("GPA" or "Agreement"), as currently constituted, 
evolved out of an expansion of the 1979 GATT Agreement. It was reached in Geneva in 
December 1993, formally signed in Marrakech in April 1994 and came into force in 1996. (See 
Appendix D.) It is a "plurilateral" code or agreement between the signatories, which include the 
United States, the European Union, the EFTA countries, Canada, Japan, South Korea and Israel, 
with execution by Singapore pending. 

While the basic terms of the Agreement are outlined in the approximately 30 pages attached 
hereto in Appendix D, another more than 250 pages deal with very specific reservations by each 
signatory for application of the Agreement and other administrative matters, such as the names 
of publications for bid announcements, national laws, regulations, judicial decisions, 
administrative rulings and the like regarding procurement. (See "The Austrian Annex" as 
explained in Appendix E.) 

The current GPA was prompted by economic considerations in that its signatories recognized 
the significance of government procurement in trade relations between their nations and sought 
to develop a clear set of rules governing such transactions. The GPA was designed to facilitate 
trade and avoid conflicts by establishing rules for open and competitive procurement, and to 
ensure aggneved contractors had effective rights of redress against the contracting government. 
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Its specific provisions are designed to achieve these policies as outlined in the GPA's Preamble, 
which states in relevant provisions the following: 

Recognizing the need for an effective multilateral framework of rights and 
obligations with respect to laws, regulations, procedures and practices regarding . . . . government procurement with a view 
of and improving the framework for the conduct of world trade; 

Recognizing that laws, regulations, procedures and practices regarding 
government procurement should not be prepared, adopted or applied to foreign or 
domestic products and services and to foreign or domestic suppliers so as to afford 
protection to domestic products or services or domestic suppliers and shadbmt . . .  dlscrrmlnate among foreign products or services or foreign suppliers; 

Recognizing that it is desirable to provide of laws, regulations, 
procedures and practices regarding government procurement; 

Recognizing the need to establish international procedures on notification, 
consultation, surveillance and dispute settlement with a view to e w  

of the international provisions on government procurement . . . . 
and t o e  of of oblgatmm at the highest possible level; 

Recognizing the need to the development, financial and trade 
needs of developing countries, in particular, helmst-develaped countries; 

Desiring, . . ., to broaden and improve the [earlier versions of the] Agreement m 
the and to expand the coverage of the Agreement to include 
service... 

(emphasis added). 

Thus, the current GPA sought to improve on earlier agreements by strengthening rules that 
discouraged "discrimination" and providing specific means of enforcing bid challenges. It also 
sought to reach to the procurement decisions of lower level governmental entities. This 
presented some problems for the United States, because of its Federal system of government and 
required the acquiescence of states and major cities to provisions that were contrary to "Buy 
National" or "Buy Local" policies. Each signatory specified the entities to which the GPA 
would be applicable and relevant thresholds in an Annex to the GPA. (See Appendix E.) 

The current GPA addresses the following considerations: 

As noted above with respect to the lengthy appendices to the GPA's core provisions, each 
signatory specifies explicitly the thresholds for application of the GPA, dependent on the level 
of the governmental entity and the type of contract involved. (Articles I and 11) 
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Article III provides for "national treatment" and "non-discrimination" among bidders in the 
procurement process, providing no less favorable treatment to foreign suppliers than that 
extended domestically. 

The GPA requires that "technical specifications" not be designed to create unnecessary 
obstacles to international trade. It specifies that the technical specifications prescribed in tender 
documents be stated in terms that are based on "performance rather than design or descriptive 
characteristics" of a product or service, and calls furthermore for these specifications to be based 
on international standards, if available, or specific national standards. If trade names or other 
similar designations are used to describe a product or service, the tender documents also will 
note "or equivalent" can be provided. (Article VI) 

Article VII requires fairness and openness in tendering procedures in that they be applied in 
a "non-discriminatory manner," and it prohibits the selective provision of information that has 
the effect of "precluding competition." 

The signatories to the GPA agree to provide potential bidders with information on their 
respective procurements, to which they have agreed the GPA will apply. This includes 
advertisements in the publications cited in the Appendix to the GPA. Form and content of the 
notice of tender also is outlined. The procuring agency must state whether the procurement is 
"open," "selective," "limited" or will involve "negotiations." (See Articles VII, IX, X and XV.) 
The invitation to bid must include very specific information on the nature and quantity of the 
procurement, timing, location, requirements and other details. (Articles IX, XI and XI) These 
provisions are designed to afford protections to bidders to ensure they have access to "all 
information necessary to permit them to submit responsive tenders." (Article X I )  The Egyptian 
practice of unannounced Dutch Auctions would be prevented by this provision, if enforced. 

Once bids have been opened and a contract awarded, similar notification requirements apply 
to inform the public of the winning bid and relevant specifics about it. (Article XVIII) This 
Article also obligates the contracting agency to provide, on request, an explanation to losing 
bidders of the reasons why they failed to qualify or were not selected in the tender, and why the 
winning bidder was superior. 

The GPA requires detailed procedures for the processing and opening of tenders and the 
award of contracts to guarantee "the regularity of the openings." (Article XIII) This provision 
also protects bidders from mistakes of the contracting agency by providing that "A supplier shall 
not be penalized if a tender is received [late] because of delay due solely to mishandling on the 
part of the entity." 

Awards of contracts shall be to the "tenderer who has been determined to be fully capable 
of undertaking the contract and whose tender, . . ., is either the lowest [price] tender or the tender . . 
which in terms of k s p d i c  e v a l u a t i o n  or tmda doc- 
is determined to be the most advantageous." (emphasis added) This would provide an 
improvement to Egypt's Law Nine, which does not require the publication of evaluation criteria. 
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Negotiations are by the GPA under very narrow circumstances, as illustrated by 
Article XIV. The contracting agency must give prior notice of its intent to negotiate in the 
tender documents, or when no bid is obviously the most advantageous in terms of the specific 
published evaluation criteria. The government is curtailed in its use of negotiations primarily 
"to identify the strengths and weaknesses in tenders." (Article XIV) Moreover, the GPA 
requires that the government agency "treat tenders in confidence. In particular, they shall not 
provide information intended to assist particular participants to bring their tenders up to the level 
of other participants." (Article XIV) 

Challenge procedures also are provided under the GPA. (Article XX) These include 
obligations by the signatories to "provide non-discriminatory, timely, transparent and effective 
procedures enabling suppliers to challenge breaches" of the GPA. Furthermore, "Challenges 
shall be heard by a court or by an impartial and independent review body with no interest in the 
outcome of the procurement and the members of which are secure from external influence 
during the term of appointment." If the review body is not a court, additional protections to 
ensure the integrity of the process are provided. The challenge procedures shall provide for 
correction or compensation for losses or damages, which may be limited to the cost of bid or 
protest preparation, and it must be completed in a timely fashion. 

In addition to other actions a signatory may take, the GPA provides for a "Dispute 
Settlement Body" to review disputes between parties to the GPA. 

While the GPA in principle provides a guide for sound procurement procedures, as 
structured, it has limitations. Its operative provisions are exceedingly detailed and very complex. 
This makes it difficult to interpret, and deters additional nations from participating in it. Thus, 
only a very few countries are signatories, and none are emerging markets or developing 
countries. Furthermore, because of the thresholds and other scheduling provisions that each 
signatory specifies in the Appendix to the core provisions, the GPA's coverage is not 
comprehensive of all government entities. 
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2. The World Trade Organization's Proposed Interim Agreement 

Currently, as a follow-up to the WTO Ministers' April 1995 meeting in Japan, an initiative 
is in progress to build on the principals of the GPA, but with streamlining to ensure the broadest 
possible participation. This so-called Interim Agreement would obligate member countries of 
the World Trade Organization to provide transparency, openness and due process in their 
government procurement, including appeal provisions, to an agreed set of goods and services. 
This approach allows countries which are not signatories of the GPA to facilitate their joining 
the GPA, or at least complying with its fundamental principles of sound procurement law and 
practice. 

The proposed approach, the basic elements of which are described in United States 
Government's proposal in Appendix F, are superior to the GPA for a number of reasons. It is 
a first step in encouraging improvements in government procurement without forcing parties to 
change current rules allowing national preferences or otherwise direct contracts to national 
suppliers. 

The new Interim Agreement would be designed to allow changes to be phased in piecemeal, 
by gradually extending the scope of coverage to a larger range of government entities and to 
lowered value contracts. It would be limited strictly to transparency, openness and due process 
considerations and would be flexible enough to take into account the variety of procurement 
practices among WTO member nations. There is no requirement contemplated that would 
require participating governments to adhere to the more wide-ranging, rigid and complex GPA. 

While the Interim Agreement would create new procedural obligations of WTO members, 
these would not be as burdensome as those imposed by the current GPA. Basically, these 
procedures would be designed to increase the flow of information on procurement opportunities, 
to ensure equal access to information on tender terms and to provide effective mechanisms for 
dispute resolution. Technical assistance would be provided to developing countries to better 
understand the value of sound procurement principles and to develop procedures in their 
countries which would accommodate national approaches with these principles. 

As noted in the United States Government proposals provided in Appendix F, the Interim 
Agreement would build on earlier agreements and discussions and be formally initiated at the 
WTO Singapore Ministerial Meetings in December 1996. This initiative provides Egypt with 
a unique opportunity to take a leadership position on a focused attempt to influence change in 
government procurement internationally based on approaches that are workable in Egypt. 
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3. United Nations Commission on International Trade Law (UNCITRAL) Model 
Law on Procurement of Goods and Construction 

As early as  1986, UNCITRAL recognized the need for improvements in national approaches 
to government procurement of goods and construction in order to promote greater economy and 
eeciency through competition and encourage confidence in government procurement involving 
both domestic and international tenders. UNCITRAL sought to develop a model for transparent 
government procurement that would be fair and equitable to bidders, contractors and the 
government procuring agencies. Its efforts culminated in 1993 with the approval of the Model 
Law on Procurement of Goods and Construction. (See Appendix G.) 

The policies this model law seeks to achieve are outlined in its Preamble as follows: 

WHEREAS . . .[it is considered] desirable to regulate the procurement of goods and of 
construction so as to promote the objectives of 

. . .  
(a) ~~~ in procurement; 

o m  . .  . 
in procurement proceedings by 

suppliers and contractors, especially where appropriate, participation by suppliers 
and contractors -, and thereby promoting international 
trade; 

(c) oromotina among suppliers and contractors for the supply of the 
goods and construction to be procured; 

(4 providing the falr of all suppliers and contractors; 

(e) pmmtmg the hegrity of, and fairness and public c w  in, the 
procurement process; and 

#- 
. . in the procedures relating to procurement . . . 

(emphasis added). 

While more limited in scope than the GPA in that UNCITRAL's model law does not include 
services except those that are incidental to procurement of goods and construction, it 
nevertheless provides the fimdamental framework for a sound procurement system. The model 
law is intended as a guide, which can be accepted in whole or in part, and in this regard can 
provide Egypt with insights into standard approaches for addressing various problems posed by 
Law Nine. 

In particular, UNCITRAL provides for essentially five methods of procurement involving 
competition. The first method is a direct tender. Three alternative methods of procurement are 
provided for to meet various needs and conditions when it is too difficult to formulate precise 
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plans and specs for goods or construction that would allow a direct tender. These three include, 
Two Stage Tendering, Requests for Proposals and Competitive Negotiation. (% Articles 16, 
17 and 18) A fifth method of Requesting Quotations is useful basically only for procurements 
of commercially available goods. (Article 19) These provisions provide flexibility to 
contracting authorities while providing a clear set of rules to govern the given process. 

There are also a series of provisions that, unlike Egypt's Law Nine, require the notice of 
evaluation criteria. Article 6(4) requires it in the pre-qualification of bidders, and Article 26(e) 
on the contents of solicitation documents requires that the "factors to be used by the procuring 
entity in determining the successful tender . . . and relative weight of such factors" be provided. 
Like the GPA, UNCITRAL provides rules for description of plans and specs based on "objective 
technical and quality characteristics," and similarly allows use of brand names and other 
descriptive devices only when terms such as "or equivalent" are included. (Article 14) The 
UNCITRAL model provides extensive detail on the contents of invitations to tender (Article 23) 
and of solicitation documents (Article 25) that are designed to provide clear and comprehensive 
information to bidders in advance. 

Tenders. In the use of Tenders as a procurement method under UNCITRAL7s model, 
negotiations with bidders during the tendering proceeding is expressly prohibited (Article 34), 
and the contract must be awarded to the lowest price bidder or on other terms clearly specified 
in the bid solicitation documents. (Article 32) However, preference is allowed to domestic 
bidders if provided in the local procurement laws. (Article 32(4)(d)) The right to bid by foreign 
entities is generally guaranteed by Article 6(5), which prohibits discrimination in qualifying a 
bidder on the basis of nationality. Article 8 similarly discourages discrimination of the basis of 
nationality, but allows limited participation on such basis if the reasons are justified in a 
published statement. Under UNCITRALYs model code, the contract would become enforceable 
upon notice to the successfid bidder of the award (Article 35), but before award, the contracting 
agency may reject all bids. (Article 33) 

Two-- Under Two-Stage Tendering, the contracting agency first requests 
technical proposals without price quotes, on the basis of which the agency develops its 
specifications. In the second stage, the bidders submit price proposals based on the 
specifications developed in the first stage. First stage bidders may drop out of tender without 
penalty. (See Articles 17 and 36.) 

Proposals. Under UNCITRAL's Requests for Proposals method of procurement, 
the contracting agency must provide certain basic information in its RFP and must disclose its 
decision criteria and the weights applied to the various factors. While negotiation is permitted 
with bidders, the contracting agency must maintain the confidentiality of information provided 
by each. On completion of negotiations, best and final offers are requested. Then the evaluation 
is conducted in a two-step process on reviewing the technical proposal followed by a separate 
review of price quotes. (See Articles 17 and 38.) 

. . 
ve Ne~Qtmkms Under Competitive Negotiations, information on the tender must 

reach enough potential bidders to ensure that there is competition. Like the RFP process, 

IBTCI LTse or disclosure of the data contained on this page is subject to the restrictions on the first page of this document. 



20 Stimulating Eglfian Economic Progress %ough Procurement Refom 

information from each bidder must be kept confidential, and when negotiations are completed, 
best and final offers are requested. (k Articles 17 and 39.) 

UNCITRAL suggests that Request for Quotations be used only for 
goods that are commercially available, that at least three bidders participate and that the contract 
be awarded to the lowest price responsible bidder. (See Articles 19 and 40.) 

Single Source procurements are allowed as a method of procurement only under restricted 
circumstances as where there is a single supplier or urgent need. (k Articles 20 and 41 .) 

While bid bonds are permitted, UNCITRAL7s model code provides specific requirements 
and procedures designed to protect both the government agency and the bidder (Article 30) and 
requires among other conditions for the prompt return of bid bonds on the expiration of the 
bond, the entry of a contract and provision of a performance security, if required, the termination 
of the tendering proceedings or the withdrawal of the tender prior to the deadline for submission 
of tenders, unless the solicitation documents specify otherwise. (Article 30(2)) 

Furthermore, Article 29(2)(a) allows extension of the bond by the bidder if the 
contracting agency delays the bid opening and award. Adoption of protective provisions such 
as these in Law Nine would help alleviate one of the major complaints of bidders in Egypt 
without negative impact on government agencies. 

Openness is encouraged by UNCITRAL provisions requiring that minimal information 
identifying successful bidders be available for public inspection following contract award. 
(Article 35(6)). Similarly, bidders are granted standing to seek review of the bidding process 
and the right to file protest with the head of the procuring agency. (Articles 42 and 43) While 
this does not ensure initial independent review, it does provide minimum remedies and requires 
under certain circumstances the suspension of the contract until a valid protest is resolved 
(Article 46). Appeal is provided through administrative review (Article 44) and judicial review 
(Article 47). UNCITRAL also provides for the possibility of rather extensive remedies to an 
injured bid protester including corrective action, recovery of costs and lost profits. (See Article 
44.) 

Like the GPA, UNCITRAL7s Model Procurement Code provides for extensive record 
keeping and comprehensive procedures to ensure the integrity of the bid and award process. 
(Article 11) Furthermore, any attempt by a bidder to bribe procurement officials or otherwise 
to offer inducements to secure a favorable decision is grounds for rejection of the bid, and 
publication of the grounds for such action. (Article 13) 

UNCITRAL's Model Procurement Code offers a variety of guidelines to Egypt's reform 
efforts. It provides greater balance in rights, remedies and responsibilities of the government 
party and the bidderlcontractor. Its use would prohibit the Dutch Auction system, while 
providing a structure for alternative methods of procurement that could meet Egyptian agency 
needs. Its provisions on bid bonds is superior to the current rules in Egypt which leave bidders 
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at the mercy of officials. The specificity UNCITRAL adds to the solicitation process would 
benefit both bidders and Egyptian authorities in the long-run. 

4. World Bank 

As a significant source of financing among developing nations, the World Bank has long 
been concerned that host country government procurement maximize the benefits of its 
assistance. In recently issued revised Procurement Guidelines (See Appendix H.), the World 
Bank emphasized four basic considerations that guide its requirements (Section 1.2), as follows: 

(a) the need for economy and efficiency; 

(b) the interest in giving all eligible bidders the mty.t~~m in providing 
goods and works financed by the Bank; 

(c) the interest in developing domestic contracting and manufacturing capabilities; 
and 

(d) the importance of trmqmmq in the procurement process. 

The Bank's Guidelines provide explicit focus on "Fraud and Corruption" (Section 1.15) by 
requiring borrowers, bidders and contractors under Bank-financed contracts to "observe the 
highest standard of ethics during the procurement and execution of such contracts." The Bank 
reserves the right to reject a proposal for award if it determines the bidder engaged in corrupt 
or fraudulent practices in its competition for the contract and to cancel that portion of a Bank 
loan where the Borrower or the beneficiary of the loan engaged in corrupt or fraudulent 
practices. Like Egypt's Law Nine, firms which violate these prohibitions can be debarred. 

The Bank has renewed its emphasis on ethical standards with its President's speech at the 
Bank's Annual Meeting in Washington, MS in October, 1996. With respect to the Bank's "New 
Compact," he stated: 

"Corruption is a problem that all countries have to confront. Solutions, however, can 
only be home-grown. National leaders need to take a stand. Civil society plays a key 
role as well. Working with our partners, the Bank Group will help any of our member 
countries to implement national programs that discourage corrupt practices. And we will 
support international efforts to fight corruption and to establish voluntary standards of 
behavior for corporations and investors in the industrialized world. 

"The Bank Group cannot intervene in the political affairs of our member countries. But 
we can give advice, encouragement and support to governments that wish to fight 
corruption -- and it is these governments that will, over time, attract the larger volume 
of investment. Let me emphasize that the Bank Group will not tolerate corruption in the 
programs that we support; and we are taking steps to ensure that our own activities 
continue to meet the highest standards of probity." 
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The Bank's Guidelines, like the other models discussed above, contain detailed requirements 
to ensure the bidding and award process is open and competitive. There are specific 
requirements for details in bidding documents (Sections 2.2, 2.11, 2.12 and 2.16-2.18) and for 
notification and advertising to ensure broad participation. (Sections 2.7 and 2.8) 

Of particular relevance to Egyptian policy-makers seeking to include evaluation criteria in 
Law Nine is the requirement for bidding documents that "The basis for bid evaluation and 
selection of the lowest evaluated bid shall be clearly outlined in the instructions to bidders and/or 
in the specifications. (Section 2.11) Moreover, Guideline 2.17 requires that the factors, in 
addition to price, which will be taken into account in evaluating bids, and how such factors will 
be quantified and evaluated, be specified. Bank Guidelines also permit Two-Stage Bidding, as 
provided by UNCITRAL under similar circumstances. (Section 2.6) 

The Bank Guidelines also provide for bid security, but with the specification that the bonds 
be valid for a period sufficient to allow the borrower to complete the process of all approvals in 
time for award, (Section 2.13) and continues that this period shall extend to four weeks beyond 
the validity period of the bid. (Section 2.14) Once an award is made, the losing bidders' bonds 
must be released. 

The Guidelines also require performance bonds to protect the borrower from a contractor's 
breach, (Sections 2.38 and 2.39) and a pmtb of the security must extend beyond the 
completion date to cover defects up to find acceptance. This approach would help satisfy critics 
of Law Nine with regard to Egyptian requirements that the entire performance be maintained 
even though little risk remains as some contracts near completion. Another approach provided 
for in the Bank's Guidelines is retention of a portion of periodic payments as security. (Sections 
2.38 and 2.39) 

While liquidated damages also are required to protect the borrower from contractor's delays, 
the Guidelines recommend bonuses for early completion that benefits the borrower. (Section 
2.40) Alternative dispute resolution procedures are recommended, such as international 
arbitration and other means to expedite settlements in a fair manner. (Section 2.42) 

Procedures for bid opening, evaluation and contract award are also specified in some detail. 
(Sections 2.43-2.53) They provide the standard procedures to maintain the integrity of the 
process, such as public openings, maintaining confidentiality of the bids and related 
requirements to ensure that bidders are treated fairly and transparently. Of particular relevance 
is the requirement for a report explaining the reasons for selecting the winning bid. (Section 
2.53) 

Bidders are expressly protected from additional concession in that "A bidder shall not be 
required, as a condition of award, to undertake responsibilities for work not stipulated in the 
bidding documents or otherwise to modify the bid as originally submitted." (Section 2.58) 

While borrowers may justifiably reject all bids when there is a lack of effective competition 
(Section 2.60), they cannot do so "solely for the purpose of obtaining lower prices." (Section 
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2.61) In fact, as an independent control to prevent practices like Dutch Auctions, "the Bank's 
prior concurrence shall be obtained before rejecting all bids, soliciting new bids, or entering into 
negotiation with the lowest evaluated bidder." (Section 2.62) 

The World Bank's Procurement Guidelines provide insights into how Egypt can address a 
number of the problems bidders and contractors have raised, yet still ensure it has adequate 
protection of its needs. While these Guidelines apply to Bank-financed projects, they 
nevertheless provide further evidence of what is acceptable practice in international 
procurement. 

1. United States Defense Security Assistance Agency's Guidelines for Foreign 
Military Financing of Direct Commercial Contracts 

US Defense Security Assistance Agency's ("DSAA") Guidelines are particularly relevant 
in providing direction for reform of Law Nine, because they are frequently employed in 
Egyptian military procurement and appear to provide some of the broader protections bidders 
and contractors need without jeopardizing the protection Egyptian government contracting 
agencies need. These Guidelines were established in 1984 by the United States Department of 
Defense for the processing and review of commercial contracts for direct purchase of non- 
standard United States defense articles from United States firms. (See Appendix I.) 

The focus of the Guidelines is on "United States origin" products and services, and as such 
exclude expenses of foreign subsidiaries of the United States firms. (Paragraph 5.D) Offsets, 
either through required investments or procurements of components in-country, as a condition 
of securing the purchase are not encouraged. (Paragraph 7) Commissions or contingent fees 
are not funded or treated as allowable costs under the contract (Paragraph 8), and funding will 
not be considered for procurement agents and other intermediaries unless the need can be hlly 
justified. (Paragraph 9.C) 

Thus, the use of Egyptian agents as a matter of law is dispensed with under a DSAA contract 
financed by the DSAA. This elimination of intermediaries raises the question whether Law 
Nine's requirement that foreign bidders employ Egyptian agents in non-United States defense 
financed contracts serves a usehl purpose. 

With respect to performance bonds or letters of credit from a United States supplier, the use 
of a United States bank is required. (Paragraph 12) And "any purchase agreement that provides 
for a refund, penalty, liquidated damages, bonding provisions, or other form of ftnancial 
reimbursement to the purchasing country must be structured to ensure that such payment is made 
by the contractor or designated agent . . . directly and without delay, from the payor to the 
United States Government." (Paragraph 15) 

As a means of limiting the possibility that contracting agency officials will seek personal 
benefits in the guise of official business, the Guidelines refuse to "approve payments for travel, 
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per diem, accommodations, lodging, car rental, personal expenses, entertainment or similar 
expenses of purchasing country personnel in connection with a direct commercial purchase." 
(Paragraph 14) 

With regard to tender procedures and criteria, the Guidelines require competitive bidding and 
the purchasing agency to identify the various contractors solicited and the prices submitted. If 
the lowest bid was not selected, the purchaser must provide a justification of its actions. 
(Paragraph 20) 

The DSAA encourages arbitration clauses, and the Guidelines provide that if the contract 
includes arbitration, that it be in either the United States or a mutually-agrees third country, but 
not in the purchasing country. (Paragraph 27) The enforceability of such arbitration has been 
troublesome in Egypt. 

While the DSAA7s Guidelines deal with a unique type of procurement, they nevertheless 
have proven generally workable in Egypt, and offer some approaches that may be useful in 
considering modifications of Law Nine. 

2. Poland 

With the collapse of Soviet Communism and the centrally planned economy in 1989, Poland 
embarked on wholesale political and economic reforms. Under a "shock therapy" program 
begun in 1990, Poland sought to quickly rebuild its economic system according to market 
principles. By 1993, the economy began to turn around and in subsequent years, Poland's 
economy has been one of the fastest growing in Europe. While Poland has embarked on 
sweeping reform that contributes to its highly favorable image as a good place to do business and 
invest, one element of this effort has been government procurement reform. Poland's new Law 
on Government Procurement is attached in Appendix J. 

The Polish Law generally provides many of the provisions that form the foundation for 
sound procurement law and practice, and offers some interesting features that may be useful in 
the Egyptian context. In the latter regard is the provision for an "Office of Public Procurement," 
whose Chairman reports directly to the Prime Minister. (Articles 7 and 8) The Chairman has 
broad functions including approving procurement procedures other than tendering, establishing 
and publicizing a list of "arbiters," maintaining records on public procurements and reporting 
to the Council of Ministers on the functioning of the public procurement system, organizing 
training programs for procurement officials, to mention a few. (Article 9) Egypt could 
potentially benefit from the establishment of a similar office that could empower in an official 
independent at the contracting agency with authority to oversee the procurement process. This 
official, reporting to the Prime Minister, could carry out on his behalf, the implementation of 
policies designed to encourage Egyptian economic progress. 

While six procurement methods (Article 13) are allowed -- unlimited tendering, limited 
tendering, two-stage tendering, negotiations-with-retaining-competition, requests-for-quotations, 
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and single-source procurement -- the preferred method is clearly stated as "unlimited 
tendering." (Article 14) 

Articles 16 and 17 outline basic policies designed to encourage fairness and competition 
through equal treatment of bidders, while Article 18 emphasizes that domestic and foreign 
bidders shall be entitled to participate on an equal basis. However, the code reserves the right 
to limit certain small price procurements to domestic suppliers or foreign firms with a branch 
in Poland and to restrict some others domestic entities. If a domestic preference is to be 
imposed, it must be stated at the start of the procurement action. (Articles 18.2-4) 

Conflicts of interest are viewed broadly and prohibit the participation of officials in certain 
clearly defined circumstances. (Article 20) 

Like the model codes discussed above, Poland's Law also provides for publication of criteria 
and evaluation methods for pre-qualification of bidders (Article 23.4.2) and to satisfy the 
conditions for the procurement, including the weights (Articles 3 5.1.2 and 1.6). All-in-all, the 
essential information that must be provided to bidders is very detailed and comprehensively 
described, including protest and appeal rights and procedures. (See Article 35.) 

To ensure transparency, the Law requires extensive record-keeping and publication of 
reports, comprehensively describing details of each procurement, the bidders involved, the 
evaluation criteria, a discussion of the evaluation the price and terms of the offers and 
justifications for a variety of decisions. (Article 25) However, provision is made to protect trade 
secrets and commercial information of bidders. (Articles 22 and 27) 

Bidders are bound by the tender during the time period specified in the tender documents, 
however, for no longer "than 90 days." Furthermore, while a procuring agency can request 
bidders to extend this period, bidders who refuse cannot be forced to forfeit their bid bonds. 
Bidders who agree to the extension must also extend their bid bonds, but only to cover the period 
of the extension. (Article 40) This provision represents a vast improvement over Law Nine 
practice and apparently would be welcomed by bidders in Egypt. Articles 4 1 and 42 outline very 
specific terms for imposing bid bonds, their return and the limited conditions of their forfeiture 
-- the offeror refuses to sign the agreement under the conditions of its tender or to provide the 
required performance bond. While performance bonds may be required under Polish 
government procurements, the maximum amount of the security can be no higher than double 
the fines set in the contract or 80% of the procurement's value. (Article 75) 

Like the model codes, Poland's Public Procurement Law would apparently prohibit Dutch 
Auctions in direct tenders, as "No changes in the content of the tender, especially change in the 
price and no negotiations between the procuring entity and the offeror concerning the submitted 
tender shall be permitted." (Article 44.2) 

Protest and appeal rights and procedures to exercise them are clearly provided. (Articles 78- 
92) These detailed provisions offer a range of actions, including arbitration to resolve the 
dispute. 
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Review of Poland's procurement law should offer valuable insights to Egyptian policy- 
makers. It is a modem, innovative law in a country that is developing rapidly. It demonstrates 
that principles of sound procurement law and practice, such as accountability, fairness and 
transparency to encourage open competition can be achieved in a country in the development 
process. 

3. Brazil 

Brazil is another country, like Poland, that has experienced rapid growth and given its size, 
offers an especially large market. Law Number 8666 of 1993, as amended by Law Number 
8883 of 1994 addressing largely bidding procedures, comprises the bulk of Brazilian government 
procurement laws. (See Appendix K.) 

Brazil's Law states its policy objectives clearly in the beginning as, "bidding is designed to 
guarantee observance of the constitutional principle of isonomy [i.e., equality before the law] 
and to select the bid that is most advantageous for the Administration, and shall be processed and 
judged strictly in accordance with the basic principles of legality, impersonality, morality, 
equality, publicity, administrative probity, abidance by the announcement to bid, objective 
judgment, and other related items." (Article 3) 

While bidding shall be open to foreigners to maximize competition, a national preference 
is provided for. (Article 3, paragraphs 1 and 2) Open, public proceedings are required. (Article 
3, paragraph 3) 

Overall, the Brazilian Law is exceedingly complex in that its coverage is extensive and its 
terms are specified in excruciating detail. Five methods of procurement are provided for -- 
Competitive Bidding, Request for Quotation, Invitation to Bid, Contest Bidding, and Auction. 
(Article 22) Use of these methods of procurement is restricted based on varying contract value 
limits based on the services or goods procured and even the procuring agency. (Article 23) 

The Brazilian Law contains interesting approaches to achieve its objectives. For example, 
Article 25, paragraph 2 provides that the service provider and the "responsible public agent shall 
be jointly liable for any damages caused" by overbilling. And extensive eligibility requirements 
to bid are imposed, such as evidence of good standing from the tax authorities, documentation 
of technical qualifications through registration with appropriate professional entity, 
documentation of economic and financial qualifications and the like. (Articles 27, 28, 29, 30 and 
3 1) The required documentation may be submitted in the original version, a certified copy 
issued by the competent registry or Administration official or as published in the press, and 
specific compliance requirements are applicable to foreign firms. (Article 32) 

Brazilian tender documents must contain a great deal of specific information. Of particular 
benefit to bidders are requirements to outline penalties in the case of default and the criteria for 
bid adjudication, "set out in clear-cut terms and objective parameters," payment conditions and 
instructions and rules for appeals. (Article 40) 
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While Article 45 provides for bids to be analyzed on an "objective basis," and awarded based 
on the lowest priced responsive bidder, Article 46 introduces "best technology" approach for 
certain types of contracts, which are so designated in advance. 

Performance bonds may be required by the terms of the tender documents, but may not 
exceed 5% of the contract amount. (Article 56) 

Brazilian government procurement law is especially broad on the issue of administrative and 
judicial sanctions and penalties, which apply both to contractors and civil servants and are 
spelled out in excruciating detail. (Articles 8 1 - 108) 

Brazil's law also provides bidders the rights to administrative appeal the procuring agency's 
decisions and actions. (Article 109) 

The Brazilian government procurement law is exceedingly complex and detailed. While it 
offers several interesting provisions not found in the model codes, its overall approach is not the 
type of model that would be very helpful in streamlining Egypt's Law Nine. 
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V. E?Q&ICIy OBJECTIVES BASED ON SOIJND PROCUREMENT 
m 
The Presidents' Council has previously examined the issues of Egyptian government 

procurement as a means of facilitating United States business in Egypt and to encourage an 
overall positive climate for trade and investment. The Council has issued a series of statements 
calling for reform of Egyptian government procurement. 

In their initial review of pertinent issues, the Council's United States members called for 
Egyptian procurement and evaluation procedures for government contracting to be in basic 
compliance with the GATT's Government Procurement Agreement, for rigorous enforcement 
of adherence to the new procedures and criticized the Dutch Auction practice frequently 
employed by Egyptian government agencies as typical of the arbitrary, ad hoc procedures 
currently governing Egyptian procurement practices. 

In its January 1996 Joint Statement, the Council called for increased transparency, 
consistency, accountability and rationality in the implementation of regulations governing trade 
and investment, and in this respect, recommended reform of the Egyptian government 
procurement system. The Council collectively recognized that the Dutch Auction system 
violated these principles and called for its abolition. The financial burden and inherent 
unfairness imposed by Egyptian practice regarding bid and performance bonds was similarly 
recognized, leading the Council to call for more flexibility in their imposition and procedures 
to ensure the timely release of bonds. 

The July 1996 Joint Statement of the Council again focused its criticisms on the use of 
"mumarsa" or the Dutch Auction system and the "lack of an efficient system for release of 
performance and bid bonds," concluding that the latter, in particular, "can raise the cost of doing 
business in Egypt to unacceptable, and non-competitive, levels." 

The Council's pronouncements underscored the essentially the need to build effective 
Egyptian procurement policy based on sound procurement principles. 

As discussed in the preceding Section IVY there are a number of specific detailed sets of rules 
on procurement law and practice developed by multilateral organizations and other nations that 
are internationally accepted and could serve as a guide for Egyptian policy-makers. These 
include the GATT's Government Procurement Agreement and its proposed streamlined World 
Trade Organization's Interim Agreement, the World Bank's procurement rules, UNCITRAL's 
Model Law on Procurement and national approaches such as the United States Defense Security 
Assistance Agency's Guidelines for Foreign Military Financing of Direct Commercial Contracts 
and those of emerging economies, like Poland, which has have established a new procurement 
law consistent with policies designed to stimulate growth and development. 

Together, these various approaches have many common features that provide a policy 
framework characterized by sound procurement principles. Their provisions, as discussed 
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above, address many of the concerns that the Council and others have raised about current 
Egyptian procurement law and practice. These are as follows: 

Adequate notice 

Neutral standards designed to avoid giving advantage to any one bidder 

Objective and pre-specified bid criteria 

Public bid opening 

Award of contracts to the lowest responsive bidder or demonstrably best 
overall value on the basis of objective criteria 

Access to an independent appeal body for bid protests and post-award dispute 
resolution 

These features are designed to ensure speediness, transparency, accountability and reliability 
(including fairness and predictability) in the procurement process. 

While there are a number of model approaches to procurement law and practice as discussed 
in Section IV, above, that incorporate these principles, it is not a foregone conclusion that these 
guides should be adopted wholesale by Egypt. Rather, an opportunity exists for Egypt to take 
a leadership role in proposing its own innovative changes that could then serve as a model for 
other emerging market countries. 

Considering the basic objectives sound procurement seeks to achieve as outlined above, 
President Mubarak could take advantage of the visibility offered by the MENA Summit to 
announce renewed efforts to make Egypt a "rising star" among emerging market countries by 
creating an overall environment conducive to trade and investment. As a step in this process, 
he could announce major reforms in Egyptian government procurement, called the "STAR 
Program." 

The proposed STAR Program would consist of procurement reforms to achieve the 
following four basic objectives: 

Speediness 

Transparency 

Accountability 

Reliability 
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Egypt needs to encourage ''speediness" in order to overcome the,seemingly endless 
delays, postponements and uncertainties bidders and contractor frequently encounter under the 
current system. Time is money in business, and delays increases costs to bidders and 
contractors, which are ultimately passed on to Egypt in the long-run. 

Increased "transparency" is essential to eliminate corruption and to foster greater 
participation in the bidding process by responsible businesses. Transparency increases the 
predictability of the procurement process encouraging foreign businesses to enter the Egyptian 
market and to fuel economic progress and development. A transparent procurement system will 
benefit Egypt as well as contractors. It ensures that government procurement officials cannot 
abuse their public positions for private gain and that Egypt can maximize its procurement monies 
for their intended purposes. By establishing and enforcing clear and workable standards of 
conduct in government procurement, Egypt can begin to strengthen its procurement system and 
present itself as a leader among emerging market countries in this regard. 

Greater "accountability" at all levels of the procurement process is needed to ensure that 
bidders and contractors are adequately protected. It would introduce provisions that are more 
even-handed, and will give contractors confidence that they will not be subject to mistreatment 
when they have held up their end of the terms of the bid process or contract. It would also 
introduce a greater appreciation of procedures designed to protect all parties from arbitrary 
action of government officials. 

"Reliability" in the procurement process is essential to ensure the fairness and predictability 
foreign businessmen need to enter a market. Measures to enhance reliability would eliminate 
or at least curtail preferential treatment and the perception that favoritism or preselection is 
rampant in Egyptian government procurement. 

Introduction of the proposed STAR Program policy guidelines would benefit not only 
foreign bidders and contractors, but also honest Egyptian businesses seeking government 
contracts. They would be assured of a fair and predictable process on which they could more 
precisely estimate the costs and benefits of participation. Moreover, Egypt would benefit from 
lower costs of goods and services that accompany predictability and transparency and the 
economic progress that follows from reducing arbitrary government actions in the marketplace. 

In conjunction with the indigenous changes Egypt's proposed STAR Program could 
introduce, Egypt could take a leadership role internationally in procurement reform initiatives. 
While much of the developed world subscribes to the Government Procurement Agreement, few 
emergent economies are signatories, because of the GPA's complexity and rigidity. Egypt could 
offer to lead the effort to introduce the principles of sound procurement, as illustrated by Egypt's 
proposed STAR Program, through the proposed negotiations on the Interim Agreement that 
would be workable and acceptable to countries with emerging economies like Egypt's. 
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VI. RECIOM-TIONS FOR I M E W O V E ~  

In this section, we discuss our recommendations for the improvement of Law Nine and its 
accompanying regulations. In order to facilitate comparison with the existing text of the Law, 
we attach it hereto as Appendix B. In all cases discussed below, the citations to various Articles 
conform to the Articles of Law Nine as currently written. 

d be r e w e d  by the following . . 

h l i q .  It  shall be the policy of the Government of Egypt, as elaborated and defined 
herein, that all of its procurement activities shall be through the practices of public 
advertising, full and open competition, and sealed bidding, except where expressly 
authorized to the contrary. It shall further be the policy of the Government of Egypt that 
the administration of public contracts awarded hereunder shall be fair and equitable, and 
conducive to the just treatment of the legitimate goals of both the Government and its 
contractors. 

All of the provisions of this Law, and all implementing regulations which may be 
promulgated hereunder, shall be interpreted in order to secure on a timely basis the best 
value product or service to the Government, while maintaining the public's trust in the 
fairness and integrity of the procurement system. This Law is intended to -- 

(a) satisfy the Government in terms of cost, quality and timeliness of 
delivery; 

(b) promote competition through the use of contractors who have a track 
record of successful past performance or who demonstrate a current 
superior ability to perform as speedily as possible; 

(c) conduct business with transparency, integrity, fairness, and openness; 
and 
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(d) minimize administrative arbitrariness and operating costs, and 
- maximize accountability and regularity. 

All Ministers, Governors, and Board Chairmen are personally charged with the successful 
implementation of this Law. 

Discussion. As currently written, Law Nine contains no general statement of the policy of 
the Government of Egypt concerning government procurement and contract administration. 
Accordingly, the proposed language is intended simply to make evident what is already the 
Government's oEcial -- albeit unstated -- policy. Unfortunately, what is not stated explicitly 
is often ignored. Thus, in order to send a clear signal -- both to the cognizant government 
officials and to potential bidders and contractors -- such broad and sweeping language is 
required to underline the importance that Egypt places on this issue, and the accompanying 
major reforms to the official procurement system. 

The new language will unmistakably emphasize the Government's commitment to enhancing 
the speediness, transparency, accountability and reliability of the GOE procurement system and 
contract administration. In addition, the proposed amendments provide a common basis, which 
now appears to be lacking, for both the Government and interested bidders to interpret Law Nine 
as a whole, and especially the substantial amendments we believe are necessary. 

Especially for international firms looking at potential markets in the Egyptian government 
sector, the new language will provide a much-needed wake-up call that the Government is fully 
committed to an official procurement system that is fair and equitable. A clear statement of 
policy reform in procurement law and practice also lays the foundation for presenting Egypt to 
the international business community as a country taking the lead in ensuring a fair and 
predictable climate, and thus encouraging international trade and investment. 

Conlpemm . . . Unless specified herein, full, fair and open competition for the 
procurement of goods and services for the Government shall be required. Ministers, 
Governors and Board Chairmen will take all necessary measures to ensure that this 
provision is fully understood and implemented within their respective Ministries, 
departments, local government units and public and general organizations, and, as may 
be required by the President, shall report to him from time to time on their compliance 
with this Law. 

Discussion. To replace the existing confused introductory provisions to Law Nine, the 
proposed language of Article 2 now states unambiguously that the preferred mode of GOE 
procurement is full, fair and open competition. This method thus becomes the norm, or default 
procedure, from which all deviations must be justified by GOE officials who desire a different 
approach in a particular procurement, on a case-by-case basis. 
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To emphasize the personal importance which we believe President Mubarak must attach to 
this initiative if it is to succeed, this proposed Article also underlines the role which individual 
Ministers, Governors and Board Chairmen must play in fully implementing the statutory and 
regulatory changes. The ~roposed Article 2 highlights the Ministers' and others' direct 
responsibility to the President in order to ensure that these changes to Law Nine are not simply 
relegated to low-level officials within the respective bureaucracies. They become personally 
accountable to the President for the actions of their subordinates, in the expectation that they will 
demand high standards and accountability throughout their respective Ministries, departments, 
local government units and public and general organizations. 

Procurement 0- Open Cl- 
. . . The following are the only 

exceptions which shall be permitted to full, fair and open competition: 

(a) Limited competition, which requires that bidders be restricted to specific 
contractors, whether inside Egypt or abroad, provided that they must 
have shown efficiency in technical and financial matters, and should 
have outstanding business reputations; 

(b) Local competition, which shall be limited to no more than LE40,000, 
restricted to local contractors, as determined by the cognizant Ministry, 
department, local government unit or public and general organization; 

(c) Private bargaining ("mumarassa") or direct negotiation in cases where: - 

(i) goods or services are available only from one person; 

(ii) animals, poultry and fowls of all kinds are required for non- 
nutritional purposes; 

(iii) the national security interest requires that procurement be handled 
in a non-public manner; or 

(iv) urgency so requires, and where the maximum amount involved is no 

greater than LE4,OOO. 

In each of the three cases specified above, the Minister of the responsible Ministry, or 
other cognizant official (Governor or Board Chairman) shall state publicly at  the outset 
of the procurement process his reasons for and justification of selecting one of the 
exceptions to full, fair and open competition. Under no circumstances may a procurement 
process which begins as full, fair and open competition under the provisions of this Law 
be changed prior to the final award of a contract. 
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Violations of this provision will result in treble damages (consisting of all costs of bid 
preparation, as well as lost profits) of the bidder which would have won the contract in 
full, fair and open competition, payable by the Ministry in violation, as well as cancellation 
and invalidation of the contract to the bidder(s) who benefitted by the violation, and 
appropriate civil penalties as determined by the Procurement Executive. 

In all cases of private bargaining, a Committee shall be appointed by the cognizant 
Minister, Governor or Board Chairman, including technical, financial and legal 
representatives, as appropriate. A delegate from the Ministry of Finance shall participate 
in all such Councils where the contract value exceeds LE20,000, and another from the 
State Council where the contract value exceeds LE100,OOO. All contract awards by such 
Committees shall be justified, and their justifications made public. 

Discussion. The existing exceptions to full, fair and open competition are substantially 
narrowed by the proposed Article 3.  Moreover, by combining the exceptions into one Article, 
the proposed amendment emphasizes and underlines that the alternative methods do not merit 
equal dignity or status with open competition, but are only fall-back options to be used in 
limited, narrowly-defined circumstances, and only when they can be publicly justified. 

Most significantly, the practice of private negotiations ("mumarassa") is dramatically limited, 
thus curbing one of the worst abuses of the present procurement system. By limiting the 
discretion of contracting officials, the proposed Article 3 can introduce greater transparency and 
accountability into W E  decision making, thus enhancing fairness and openness, and increasing 
the trust and confidence of potential bidders. In turn, such greater trust and confidence will 
induce more firms to bid for GOE procurement, thus increasing competition and the efficiency 
of procurement, and ultimately lowering costs to the Government and taxpayers of Egypt. 

The reimbursement and penalty provisions will require cognizant Ministry (or other 
purchasing organization) officials to recognize the costs of doing business in unfair and 
discriminatory ways, and holds them strictly accountable for their improper actions. 

I 
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. . awardsand In all forms of procurement and contract administration, the 
Government of Egypt shall be committed to contracting procedures free of favoritism, 
preselection or bias in contract awards, or the appearance of favoritism, preselection or 
bias. Contracting officials shall take particular care in the preparation of technical 
specifications (whether design, performance or a combination thereof), delivery terms, 
financing, and all other appropriate elements of invitations for bids or requests for 
proposals or quotations, to avoid the appearance or reality of compromising the integrity 
of the procurement process. 

Discussion. The general international perception, based on substantial anecdotal evidence 
which is widely circulated in the business community, is that favoritism, preselection, and bias 
are the principal problems in the Egyptian government procurement and contract administration 
process. Although we could not fully resolve all of these allegations during the course of the 
present study, this perception of favoritism is deeply damaging to Egypt's attractiveness to 
international business. 

In practice, these problems manifest themselves in a number of ways -- abuse of bid and 
performance bonds, so-called "Dutch auction" procedures, the lack of a workable bid-protest 
system, fear of unjust terminations and reprisals in the awards of future contracts, and the like, 
the real problem is favoritism. 

Allegations that the invitation/solicitation, bidding and contract award processes are too often 
manipulated in order to achieve a preconceived result, awarding a contract to a particular bidder 
despite masquerading the decision-making process as a competition, have been quite harmful 
to Egypt internationally. Concern about favoritism undermines business confidence in the 
integrity and transparency of the GOE's entire procurement system, with substantial adverse 
effects well beyond the results in individual procurements, because of the reduced willingness 
of corporations to participate in the first place, thus reducing the overall number of competitive 
players. 

Defects in the system inhibit bidders from participating at all, especially foreign bidders new 
to the Egyptian market, or who might be considering entering it, but who are dissuaded by 
reports that the contracting process is a charade intended to cloak the decision-making process 
rather than open it up. This is exactly the opposite of the kind of predictable bidding 
environment now being discussed in the context of the World Trade Organization. The net 
effect is that Egypt as a whole develops -- fairly or unfairly -- a poor reputation as a place to 
do business, thus burdening it with a competitive disadvantage among the large emerging 
markets. 

By addressing -- and expressly and unambiguously forbidding -- this deleterious practice 
or tendency, the proposed Article 4 strikes directly at the heart of the problem. Other proposed 
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amendments to Law Nine address specific manifestations of the problem, and are themselves 
strengthened by an explicit prohibition of the root cause, as delineated herein. 

Procurement ProtestC!&xttem. There is hereby established a "Procurement Protest 
System," available to bidders and contractors as specified herein. Any material deviation 
from the provisions of this Law or its implementing regulations concerning the competition 
for, or award of contracts under this Law shall be subject to protest through this system. 

There shall be established within the Office of the Prime Minister a "Procurement 
Executive" who shall report directly to the Prime Minister, and who shall promptly hear 
and decide protests under this Law. Protesters need not be participants in a particular 
procurement case to protest under this Article, so long as they have credible evidence of 
a violation to bring to the attention of the Procurement Executive. The Procurement 
Executive shall have all necessary authority to carry out the policy and the provisions of 
this Law, including but not limited to: 

(a) suspending a procurement process, barring a contract award, 
suspending performance under a contract already awarded, or barring 
any effort to annul a contract, deregister a contractor, or assess 
damages, fines, or any other penalties or default provisions under 
Articles 27-29 below, in order to adjudicate protests made hereunder; 

(b) voiding a procurement process, and directing that it be recommenced; 

(c) assessing damages and penalties against the offending Ministry, 
department, local government unit, or public and general organization, 
and/or officials or employees, and directing that such sums be paid 
immediately to the damages party(ies); 

(d) suspending from all involvement in the procurement process any official 
or employee of the Government of Egypt found to have violated any 
provision of this Law or its implementing regulations, and to impose 
such other disciplinary measures, up to and including removal from 
office, as may be fair and just; and 

(e) such other authority as the President may determine to vest in such 
Executive to ensure the full and fair implementation of this Law and its 
executive regulations. 

The Ministry of Finance, in consultation with the Ministry of Justice, shall promulgate 
regulations to implement this provision after first publishing such proposed regulations, 
following full and timely public notification, and after allowing for appropriate public 
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comment and discussion before issuing a final decree establishing the "Procurement 
Protest System." 

Discussion. One of the principle criticisms of Law Nine as presently drafted is the complete 
absence of a bid protest system. Without such a system, bidders and contractors who have faced 
unjust and unfair discrimination have no procedural recourse other than the unfettered discretion 
of GOE procurement decision makers. Since, in many instances, it was that very discretion that 
caused the unfair and unjust treatment in the first place, this situation is worse than no remedy 
at all. 

To correct this deficiency, the proposed Article 5 creates the "Procurement Protest System," 
to provide a regularized and accountable mechanism for bidders and contractors who have been 
abused or mistreated to receive a fair and impartial review of their claims. The System, 
therefore, should provide an opportunity for interested suppliers to challenge procurement 
decisions, and seek an objective and independent review and decision on their challenges. In 
addition, this new mechanism is deliberately designed to be flexible and responsive, and to avoid 
the administrative rigidity and burdensomeness that accompany adjudicatory systems in the 
government procurement codes of many developed countries. 

The proposed Article 5 also makes it clear that the protest system to be established 
encompasses within its jurisdiction wrongful attempts to annual contracts and deregister 
contractors or assess damages, fines or any other penalties under Articles 27-29 of Law Nine. 
For a hller discussion of the implications of this provision, see the discussion below on Articles 
27-29. 

Lastly, proposed Article 5 provides for the imposition of damages and penalties against the 
offending Ministry, department, local government unit, or public and general organization and 
its officials and employees, as a means of holding them accountable for their improper actions. 

. . e. Bidders and contractors shall be completely free to 
exercise their rights under Article 5 and all other provisions of this Law ("whistle 
blowing") without fear of retaliation in present or future government procurement actions, 
including but not limited to, invitations for bids or requests for proposals/quotations or 
contract awards or administration. This protection shall also apply to Government officials 
and employees who bring alleged violations of this Law to the attention of their superiors 
or the Procurement Executive. 

A finding by the Procurement Executive that an employee or official of the 
Government of Egypt has engaged in or abetted retaliation against a biddedcontractor 
shall result in that individual being removed from his or her position, and being barred 
from all Government procurement activity for a period to be determined by the 
Procurement Executive. Such individuals may also be personally subjected to fines, 
damages and penalties, as provided by the implementing regulations. 
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Dlscusslon. No procurement protest system can be effective if resort to the system simply 
penalizes the protester or whistle-blower in subsequent procurement actions. One of the 
principal complaints about the existing Law Nine, however, in addition to the absence of a 
regularized, transparent bid-protest system, was the fear of retaliation for raising objections to 
unfair treatment in contract award or administration. 

Thus, in order to address that concern directly, and to signal to the Government's 
procurement personnel that this new provision needs to be taken seriously, disciplinary penalties 
directly against offending officials and employees are also required when the provision is found 
to be violated. Such penalties must be clearly articulated and published, together with a 
specified means of adjudication and appeal, to ensure that the Procurement Executive is 
accountable to the same standards of fairness and due process a the position itself is intended to 
introduce and foster in the Egyptian procurement system. 

Discussion. Existing Article 7 to be repealed, and the section to be intentionally left blank 
until all changes to Law Nine are completed and appropriate renumbering can take place. 

Discussion. No changes recommended (although these and all other appropriate Articles 
should be renumbered to conform to other changes in Law Nine). 

SDecifications. (a) Contracting shall be on the basis of exact and detailed technical 
specifications, which are defined as the description of the technical requirements for a 
material, product or service that includes the criteria for determining whether these 
requirements are met. In all cases, specifications, whether design, performance, or any 
combination thereof, and criteria for judging the acceptability of bids shall be stated in 
as transparent and detailed a fashion as possible, and consistently with internationally 
recognized norms and expectations for the materials, products or services in question. 

(b) Such specifications laying down the characteristics of the materials, 
products or services to be procured, such as quality, performance, safety and dimensions, 
symbols, terminology, packaging, marking and labeling, or the processes and methods for 
their production and requirements relating to conformity assessment procedures 
prescribed by the Ministries, departments, local government units or public and general 
organizations, shall not be prepared, adopted or applied with a view to, or with the effect 
of, creating unnecessary obstacles to competition, or favoritism, in procurement. 
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(c) Technical specifications shall, where appropriate: (i) be in terms of 
performance rather than design or descriptive characteristics; and (ii) be based on 
international standards, where such exist, or on Egyptian national technical standards 
which have been published or otherwise made fully publicly available. 

(d) There shall be no requirement or reference to a particular trademark 
or trade name, patent, design or type, specific origin, product or supplier, unless there is 
otherwise no sufficiently precise or intelligible way of describing the procurement 
requirements, and provided that words such as "or equivalent" are included in the 
procurement documentation. 

(e) Where appropriate, model specimens may be used to supplement 
specifications, and bidders may be required to submit models with their proposals. 

Discussion. As currently written, Article 10 is generally satisfactory. The proposed 
amendments are intended primarily to strengthen it further, and to enhance the transparency of 
specifications, both for purposes of the bidding process and in case later disputes arise during 
contract administration. So doing can reduce administrative arbitrariness and discretion, and 
make the procurement and contract administration process more open and accountable. 

Discussion. No changes recommended (although renumbering may be appropriate, as noted 
above). 
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Discussian. NO changes recommended. Many observers read this Article, as currently 
written, to prohibit the practice of "Dutch auctions." Although the section has not been totally 
effective, as evidenced by the continuing reappearance of the practice of Dutch auctions in 
certain Ministries and other purchasing organizations, we do not recommend amending or 
replacing this section. We believe that the substantial modifications proposed in earlier sections 
should be sufficient. Moreover, the limited discretion afforded to the Government in this section 
does not appear unwarranted. 

Discussion. No change recommended. Article 17's existing provisions for the cancellation 
of requests for proposals/invitations for bids, as written, do not seem exceptional, and they have 
not, in the course of the present research, produced substantial criticism or comment. 

Nonetheless, we are concerned about the prospects for abuse of discretion in this provision, 
especially in light of the other changes proposed herein, which substantially eliminate many 
other outlets for arbitrary and capricious behavior on the part of government contracting 
officials. We therefore urge the Government of Egypt and those who seek to do business with 
it, to monitor carefblly the implementation of Article 17 in the future, with a view to amending 
Law Nine or such other steps which may be necessary to ensure that the provision is 
implemented in complete good faith. 

be repealed 

Discussion. As with Arhcle 17, our research has not uncovered systematic and widespread 
abuse of this provision to discriminate against non-Egyptian contractors to date. Nonetheless, 
here we believe that the Government of Egypt should take the lead among emerging markets to 
distinguish itself. While it is unlikely that many contract awards will be affected because of the 
inherent competitive advantage that many local suppliers will retain, this proposed change would 
send a strong signal internationally. Moreover, it would help eliminate a problem before it 
develops, rather than let it fester and require another effort to reform Law Nine in the very near 
future. 

We are confident that Egypt will become an increasingly attractive market, and that, 
accordingly, it will attract more and more foreign bidders eager to supply the Government's 
procurement needs. It follows, therefore, that it will only be a relatively short period before the 
competitive advantage afforded to Egyptian contractors by this fifteen-percent preference for 
Egyptian contractors begins to make the Egyptian market less attractive. Moreover, we believe 
that the protectionist effects of Article 18 on Egyptian firms will unnecessarily shield them from 
the realities and discipline of international competition, and may well result in retaliatory 
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measures being taken against them by other governments. In light of all of these circumstances, 
it seems appropriate to act now and repeal this provision. 

19-24 ofLaw . . be r-s 68-72 of Decree 157, 
o be repdedJ 

Discussion. These Law Nine articles, dealing with bid and performance bonds, have been 
subject to abuse and manipulation, as described above. Although apparently designed to ensure 
that bidders and contractors are financially stable, and to provide a reserve against 
nonperformance, they now appear more liable to be excuses for arbitrariness and discrimination 
by government authorities. 

The competitive bidding process itself now provides ample opportunity for GOE authorities 
to satisfy themselves that bidders and potential contractors are sufficiently liquid andlor 
competent to guarantee performance. Moreover, the costs imposed on contractors by requiring 
bid and/or performance bonds, and the risks, delays, uncertainties and extra costs created by 
extending or confiscating the bonds arbitrarily, all ultimately raise the cost of procurement to 
the Government of Egypt. The bond system is thus counterproductive, costly, and a deterrent 
to full and fair competition. 

In the United States, for example, bid and performance bonds have largely disappeared in 
Federal contracting. Only in construction contracts does the practice survive, and then only 
because of the Miller Act, an antiquated, Depression-era statute. The most progressive and 
transparent step, the one that most effectively eliminates the possibility for arbitrariness and 
discrimination, and one that is increasingly consistent with international procurement norms, is 
simply to abolish bid and performance bonds entirely. 

be made to t& 
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-. Articles 27-29, as presently drafted, describe the circumstance under which the 
Government of Egypt can annul a contract, remove the contractor from the approved register of 
contractors, assess fines or damages, and set forth the procedures to be followed by the 
Government in such cases. 

While these provisions, as written, are themselves relatively unexceptional, and while not 
the subject of extensive reports of abuses uncovered during the present research, they 
nonetheless symbolize the unbalanced, one-sided nature of Law Nine in its present form. 
Accordingly, given the major changes suggested in other provisions of the Law, it would be 
imprudent to ignore the potential for abuse inherent in these Articles, given the broad and 
sweeping authority they confer upon Government officials. 

As noted previously, in the proposed changes to Articles 5 and 6,  above, transparency and 
regularity in contract administration are important elements in establishing the confidence of the 
contractor community in the procurement process of the Government of Egypt. While the 
Government itself has a legitimate interest in terminating contracts in cases of breach, fraud or 
bribery, the contractor also has a legitimate interest in being treated in a fair and non- 
discriminatory fashion. Contractors should not have to fear unjust cancellation of contracts once 
awarded any more than they should fear bias or discrimination in the contract award process. 

By opening up a route of protest to the newly-created Procurement Executive, Article 5 
should, provide a necessary protection against mistreatment in the contract administration 
process. Thus, at least for present purposes, we do not believe that amendments to Articles 27-29 
are necessary. 

Minor modifications are, however, required to Articles 27-29 in order to conform them to 
the repeal of Articles 19-24, relating to bid and performance bonds, proposed above. 

Discussian. No changes recommended to any of the Articles of Part I1 of Law Nine 
(although renumbering may be appropriate, as noted above). 

36 s h o u l d  be -ed by t- 
. . 
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Agents. No bidder or contractor, whether Egyptian or foreign, shall be subject to any 
requirements to have or retain agents for purposes of bidding, receiving or implementing 
contracts with the Government of Egypt. 

e 59 of Decree 157 should be repealed to canfarm to the above change. 

Discussion. As written, Article 36 is confused and ambiguous, and therefore subject to abuse 
and arbitrariness. It should be clarified to ensure that there are no artificial barriers to 
competition, especially for potential foreign bidders. The existence of requirements for local 
agents, even minimal ones, raises concerns among bidders about potential favoritism and 
conflicts of interest, and unnecessarily raises the costs of contracting both to the Government of 
Egypt and its taxpayers. If local agents are useful and helpful, bidders will make such decisions 
on their own, subject to the discipline of the market and the realities of the competitive market. 
There is no need for the Government to intervene in this process, other than to ensure that it 
remains transparent and accountable. 

Discussion. No changes recommended (although renumbering may be appropriate, as noted 
above). 

le 38 should be r w  . . 

Conflicts. (a) General. Government business shall be conducted in a 
manner above reproach and, except as authorized herein, with complete impartiality and 
with preferential treatment for none. Transactions relating to the expenditure of public 
funds require the highest degree of public trust and an impeccable standard of conduct. 
The general rule shall be to avoid strictly any conflict of interest or even the appearance 
of a conflict of interest in Government-contractor relationships. The official conduct of 
government personnel must be such that they would have no reluctance to make a full 
public disclosure of their actions. 

(b) Gratuities. No Government employee may ask for, demand, 
exact, solicit, seek, accept, receive, or agree to receive, directly or indirectly (including 
through family members), any money, bribe, gratuity, gift, favor, entertainment, loan, 
benefit under the guise of official duties, or anything of monetary value from anyone who 
(i) has or is seeking to obtain Government business with the employee's agency; (ii) 
conducts activities that are regulated by the employee's agency; or (iii) has interests that 
may be substantially affected by the performance or non-performance of the employee's 
official duties. 

(c) Employment. No Government employee may participate 
personally and substantially in any matter that would affect the financial interests of any 
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person or firm with whom the employee is negotiating for employment. No Government 
employee, after leaving Government sewice, may represent a contractor before the 
Government in relation to any contract on which the former employee worked while 
employed by the Government. 

(d) Proprietary information. No Government employee shall 
disclose, during or after his o r  her Government employment, any proprietary or source 
selection information regarding any procurement directly or  indirectly to any person o r  
firm other than a person or firm authorized by the Minister responsible for such employee 
to receive such information. 

(e) Contractor responsibility. No bidder or  contractor shall offer 
o r  solicit any thing of value, as enumerated hereinabove, to any Government employee. 

Discussion. Widespread allegations of the abuse of administrative discretion, favoritism in 
contract award and administration, and fear of retaliation all carry with them the suspicion that 
contracting decisions are being made under the influence of conflicts of interest. This pervasive 
feeling creates an attitude of cynicism on the part of potential bidders, and deters them from even 
entering the procurement process. By thus reducing competition, rampant conflicts of interest, 
or the appearance of conflicts of interest, increase the cost of Government procurement and 
inhibit the entire range of economic reforms. 

Greater transparency in government procurement is a growing worldwide trend, and one in 
which the Government of Egypt should take a leading role, as an example to other emerging 
markets and developing countries, as befits its economic size and status. 

As noted earlier, James D. Wolfensohn, President of the World Bank, emphasized the 
importance of national efforts when he said in his October 1, 1996, speech to the Annual 
Meeting of the World Bank Group that: 

"Corruption is a problem that all countries have to confront. Solutions, however, can 
only be home-grown. National leaders need to take a stand. Civil society plays a 
key role as well." 

At about the same time (September 29, 1996), the Interim Committee of the Board of Governors 
of the International Monetary Fund issued a statement entitled "Declaration on Partnership for 
Sustainable Global Growth." There, the IMF emphasized the goal of 

"[plromoting good governance in all its aspects, including by ensuring the rule 
of law, improving the effkiency and accountability of the public sector, and 
tackling corruption, as essential elements of a framework within which 
economies can prosper. " 

These pronouncements are clear indications of an international consensus on the importance of 
transparency and accountability that can have a real impact on government procurement. 
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The proposed amendment to Article 38 is a modest step in that direction, but one that we 
believe is vital to enhance confidence in the transparency and accountability of the 
Government's procurement process. Moreover, just as the Government and its employees must 
be subject to the conflict of interest provisions, so, too, contractors and bidders should also be 
subject to the prohibitions and restrictions described above, in order to ensure that the 
competitive process is as free as possible from the taint of conflicts of interest. 

Discussion. No changes recommended (although renumbering may be appropriate, as noted 
above). 
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METHODOLOGY 



Stimulating Egyptian Economic Progress ~ h r ~ ~ ~ h  procurement Reform 

Methodology 

Immediately on commencement of the contract, IBTCI organized its team of specialists both 
in the United States and Egypt to conduct an analysis of Law Nine in the context of sound 
procurement principles. In the first stage of research, an exhaustive search of the Western legal 
literature was conducted. While no articles were found addressing Law Nine specifically, a 
variety of discussions of procurement issues provided a foundation for evaluation and 
comparison of Law Nine. Moreover, extensive research was undertaken in United States 
government procurement law, both regulatory and decisional for helpful analogies and 
experiences. 

In addition to the literature search, actual, current business information was sought from 
firms which have had experience dealing with Egyptian government procurement. In particular, 
members of the Presidents' Council were contacted and surveyed. Several discussions were held 
with a number of members. In the course of the investigation of Law Nine and other Egyptian 
procurement experiences, other firms and individuals came to the attention of IBTCI researchers. 
In addition, United States Government and state officials familiar with Egyptian procurement 
were also surveyed. These included officials of the Departments of State, Treasury, Defense and 
Commerce, the United States Trade Representative, the Overseas Private Investment Corporation 
and the California Export Finance Office. The comments of these collective individuals and 
groups led to the characterization of the primary problems associated with Law Nine. 

These problems were then considered in light of model procurement codes including 
UNCITRAL7s, the GATT's Government Procurement Agreement, the World Trade 
Organization's proposed Interim Agreement, World Bank Procurement Guidelines, and the 
Defense Security Assistance Agency Guidelines that seek to achieve sound procurement 
principles. From these sources and the experience of Poland, Brazil and other countries, IBTCI 
produced the analysis and recommendations presented to the Presidents' Council. 
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THE PRESIDEKT OF THE REPUBLIC 

The People's Assembly decreed t h e  follosing  la^ and it is 

prorulgated by us: 

ARTICLE 1 

The provisions of the annexed l a w  s h a l l  apply t o  a l l  ministries, 

departments, . l oca l  government units, and p u b l i c  and general ~ r ~ a n i s a t i o n s ,  

where no special t e x t  is provided in the t a w s  and decrees  concerning their 

establish~ent. 

ARTICLE 2 

The Executive Statutes shall determine the meaning intended by the 

expression "appropriate  authorityw , in applying the provisions of the 

present law.  Pending the issuance of such statutes, the Minister, the 

Governor, or the Board chairman, each within the limits of h i s  powers, 
. . 

shall define t h e  meaning intended by the expression appropr ia t t  

authority", 

ARTICLE 3 

Law No, 256 for 1954 concerning the organisation of adjudications 

and b i d d i n g s  , and its m o d i f y i n g  laws, shall be abolished. Shell also 

be abolished all provisions contradicting the provisions of the  present 

ARTICLE 4 .... - - 

The Minister o f  F i n a n c e ,  w i t h i n  three  months from the date the present 

law comes in f o r c e ,  s h a l l  promulgate t h e  r e l e v a n t  e x e c u t i v e  statutes, Until 

such s t a t u t e  i s  issued, r e g u l a t i o n s  and decrees in force a t  present s h a l l  

continue t o  a p p l y  where t h e y  do n o t  contradict t h e  provisions of t h e  

present law 



ARTICLE 5 

The p r e s e n t  law s h a l l  b e  published i n  t h e  o f f i c i a l  journal, and 

cone in force  thirty days following i t s  p u b l i c a t i o n .  

To r e c e i v e  the  sea l  o f  t h e  S t a t e  and be enforced as one of 

t h e  S t a t e  l a w s .  

- 
Promulgated at the Presidency of the Republic on ?O February 1983 

- - 
HOSSY MOBARAK 



PART - ! 

PROCEDURES. 

ARTICLE 1 - 
Contracting for t h e  purchase of m ~ v a b l e s ,  offering services, a n d  

concluding works and transport contracts s h a l l  be through general 

adjudications to be announced for. 

Contracting via one of the follouing nethods may hovevet take 

place, in exception of the foregoing and through a justified 

decision from the appropriate authority : 

(a) L i m i t e d  adjudication 

(b) Local a d j u d i c a t i o n  

( c )  P r i v a t e  bargaining 

(d) Dirtct agreeaent 

Within the limits set and according to the conditions and 

situations indicated in the present  law and decrees issued to 

implement it. 

ARTICLE 2 : 

General adjudications shall be subject t o  principles on 

publicity, equality and freedom of competition, They are tither 

internal, as announced in the Arab Republic of Egypt, or external 

to be announced in Egypt and abroad. 
- - 

ARTICLE 3 : . . 

Contracting via limited adjudications shall be for t h e  cases 

which, according to their nat-are,  require that participation 

be restricted to specific suppliers or contractors, whether 

inside Egypt,  or abroad, provided they should h a v e  shown efficiency 

in technical and financial a s p e c t s ,  and should fulfil good repu-  



t a t i c n  requirements. 

ARTICLE 4 

C o n t r a c t i n g  v i a  l o c a l  a d j u d i c a t i o n s  s h a l l  b e  w i t h i n  no n o r t  t h a n  

LE40,000 ( F o r t y  t h o u s a n d  pounds)  u o r t h .  P a r t i c i p a t i o n  i n  t h e s e  a d j u -  

d i c a t i o n s  s h a l l  be r e s t r i c t e d  t o  l o c a l  s u p p l i e r s  and c o n t r a c t o r s  

w i t h  ~ h o c  t h e  a d n i s t r a t i v e  d e p a r t m e n t  c o n c e r n e d  d e c i d e s  t o  d e a l .  

ARTICLE 5 

C o n t r a c t i n g  v i a  p r i v a t e  b a r g a i n i n g  (NUM4RASSA) s h a l l  be i n  t h e  

following c a s e s  : -  - 

1- A r t i c l e s  t h e  manufacture o r  impor t  o f  which i s  monopol i sed  

2-  1tew.s w h i c h  a r c  a v a i l a b l e  o n l y  u i t h  o n e  p a r t i c u l a r  p e r s o n  

3- I t e m s  which  c a n n o t  be d e f i n e d  w i t h  p r e c i s e  s p e c i f i c a t i o n s  

4 -  C o n s u l t a t i v e  o r  t e c h n i c a l  works ,  v h i c h  by t h e i r  n a t u r e ,  r e q u i r e  

t o  be c a r r i e d  o u t  by means of t e c h n i c i a n s ,  s p e c i a l i s t s ,  o r  s p e c i -  

f i c  e x p e r t s .  

5 -  Animals, p o u l t r y  and  fowls o f  a l l  kinds  r e q u i r e d  f o r  o t h e r  t h a n  

nourishment purposes.  

6- S u p p l i e s ,  and  works a n d  t r a n s p o r t  c o n t r a c t i n g ,  and o f f e r i n g  s e r v i c e s ,  

wh ich  a r e  q u a l i f i e d  a s  urgent, o r  t h e  n a t u r e  o f  which o r  t h e  purpose  

f o r  which  t h e y  are  d e s i r e d  t o  be ~ b t a i n e d ~ r e q u i r e s  t h a t  t h e i r  

s e l e c t i o n  a n d  purchase b e  from t h e i r  p l a c e  o f  p r o d u c t i o n ,  o r  which  

a r e  r e q u i r e d f o r p u b l i c  i n t e r e s t  t o  be e f f e c t e d  i n  a s e c r e t  way. 

o r  f o r  w h i c h  no t e n d e r s  have been s u b m i t t e d  v i a  a d j u d i c a t i o n s ,  o r  

f o r  which  t e n d e r s  have been s u b m i t t e d  w i t h  p r i c e s  h i g h e r  ' than m a r k e t  

p r i c e s  b u t  t h e  demanding  d e p a r t m e n t  i s  a s k i n g  f o r  them i n  a n  u r g e n t  

mznner so  t h e y  may not b e  put  up a g a i n  f o r  p u r c h a s e  v i a  a d j u d i c a t i o n s .  

- I 
A R T I C L E  6 

P r o c e d u r e s  of p r i v a t e  b a r g z i n i n g  s h a l l  b e  handled by a Commi t tee  t o  I 
be formed by a d e c i s i o n  o f  t h e  a p p r o p r i a t e  a u t h o r i t y ,  and t o  c o m p r i s e  

- I 



t e c h n i c a l ,  f i n a n c i a l ,  and l e g a l  elcnc-nts ,  according t o  the s i g n i f i c a n c e  

a n d  n a t u r e  o f  t h e  c o n t r a c t .  A de1ega:e from t h e  M i n i s t r y  o f  F i n a ~ c e  

I 
s h a l l  p a r t i c i p a t e  i n  its menbership i f  t h e  c o n t r a c t  v ~ l o s  e x c ? e a s  LE70,0@0, 

and another from t h e  State Council  i f  t h e  v a l u e  i s  i n  e x c e s s  o f  LE100,000. 

In case of a p r i v a t e  b a r g a i n i n g  being conducted abrc-ad,  the f o r c a t i o n  

I 
o f  the R e l e v a n t  C o r x i t t e e  s h a l l  be m a d e  by a d e c i s i o n  of t h e  a p p r o p r i a t e  

a u t h o r i t y ,  w i t h  t h e  netabership of a d t l q i t e  from t h e  Ministry of F inance  

i f  t h e  v a l u e  exceeds- i~100,000, a n d  a renber from the S t a t e  Council, i f  

I Theconv~ntibn of  t h e  Private Bargain ing  Comlrittee s h a l l  no t  be v a l i d  

except  u i t h  t h e  p r e s e n c e  o f  a d e l e g a t e  from t h e  M i n i s t r y  of F inance ,  

4 o r  a d e l e g a t e  from t h e  M i n i s t r y  of Fjnance  t o g e t h e r  w i t h  a member from 

t h e  S t a t e  C o u n c i l ,  a c c o r d i n g  t o  each c a s e ,  a fo re - sa id .  

The A p p r o p r i a t e  a u t h o r i t y  may a u t h o r i s e  t h e  said Conmit tee t o  

conc lude  t h e  c o n t r a c t  d i r e c t l y  if i t  f i n d s  t h a t  t o  be  j u s t i f i e d .  

In a l l  c a s e s  the  decision of  t h e  P r i v a t e  B a r g a i n  Committee s h a l l  

be j u s t i f i e d .  

P r o v i s i o n s  govern ing  a d j u d i c a t i o n s  s h a l l  a p p l y  t o  :he p r i v a t e  b a r g a i n  
e 

where no o t h e r  p r o v i s i o n  e x i s t s  i n  r e s p e c t  thereof in t h e  present  law. 

ARTICLE 7 : 

I n  u r g e n t  c a s e s  w h i c h  canno t  bear tender  p r o c e d u r e s ,  and by v i r t u e  

o f  licence from t h e  appropriate authority, c o n t r a c t i n g  may t a k e  p l a c e  - - 

v i a  d i r e c t  agreement w i t h i n  t h e  limits of  LE2,OOO a t  t h e  most ( two 

thousand p o u n d s ) ,  f o r  o r d i n a r y  purchases, s e r v i c e s ,  and t - ransror t  contracts 

a n d  LE4,000 ( f o u r  thousand pounds) for c o n t r a c t i n g  works. C o n t r a c t s  may 

a l s o  be concluded in t h e  same way for t h e  p u r c h a s e  o f  monopolised i t e m s  

from companies a b r o a d  having  no a g e n t s  i n  Egypt w i t h i n  t h e  limits of  LE8,OC 

[ e i ~ h t  t housand  pounds]  maximum. 



' The N i n i s t r y  o f  l iefenst  , i n  c a s e  o f  ex t reme n e c e s s i t y ,  may e n t e r  int: 
- .  

c o n t r a c t  via . l o c a l  a d j u d i c a t i o n s ,  o r  d i r e c t  a g r e e m e n t ,  o r , p r i v a t e  I 
b a r g a i n i n g  , according t o  t h e  provisions o f  law no. 2 0 4  f o r  1 9 5 7  

t o n c e ' r n i n g  t a x  and. cus toms  d u t y  exempt ion  f o r  a r n a n e n t  c o n t r a c t s ,  and 

t h e  f i n a n c i a l  r u l e s  . 

Dor: The ~ i n i s t e t  of  S o p p l y ,  in s i m i l a r  c i r c u m s t a n c e s ,  may p u r c h a s e  o r  t r z n s -  

t h e  s u p p l y  m a t e r i a l s  n e c e s s a r y  f o r  t h e  c o w t r y ,  v i a  l o c a l  t e n d e r s  , o r  I 
. . d i r e c t  a g r e e m e n t ,  a f t e r  g e t t i n g  t h e  a p p r o v a l  of t h e  Pr ime M i n i s t e r  

. .  for e a c h  c a s e ,  a n d  a c c o r d i n g  t o  the c o n d i t i o n s  s e t  t h e r e b y ,  w i t h o u t  
I 

d e r o g a t i o n  t o  t h e  r u l e s  a p p l i c a b l e  w i t h  r c s p e c t  t o  t h e  G e n e r a l  A u t h o r i t y  I 
for Supply Commodities. 

ARTICLE 9 

. .  C o n c l u d i n g  t h e  c o n t r a c t s  s h a l l  be w i t h i n  t h e  l imi ts  o f  a c t u a l  

r e q u i r e m e n t s  f o r  t h e  s p e c i f i e d  a c t i v i t i e s , .  C o n t r a c t s  f o r  p e r i o d i c a l  

s u p p l i e s  and s e r v i c e s  may b e  concl.uded for a p e r i o d  e x c e e d i n g  t h a t  of  I 
t h e  f i n a n c i s l  pea r ,  p r o v i d e d  t h i s  d o e s  n o t  r e s u l t  i n  more o b l i g a t i o n s  

i n  any  of t h e  r 'o l lowing f i n a n c i a l  y e a r s ,  o v e r  what i s  s p e c i f i e d  . I 
d u r i n g  t h e  y e a r  o f  t h e  c o n t r a c t ,  

C o n t r a c t i n g  vith r e ~ a r d  t o  i n v e s t ~ e n t  p r o j e c t s  c o ~ p r i s e d  i n  t h e  p l a n  

s h a l l  be w i t h i n  t h e  l i n i t s  o f  t h e  a p p r o v e d  t o t a l  c o s t s ,  P a p e n t  t h e r e f r c = l  B 
s h a l l  be w i t h i n  t h e  l i n i t s  o f  t h e  approved  f i n a n c i a l  a p p r o p r i a t i o n s .  I 

- - 
A R T I C L E  10 : x. 

C o n t r a c t i n g  shall be on t h e  b a s i s  o f  e x a c t  and d e r a i l e d  t e c h n i c a l  
. I 

s p e c i f i c a t i o n s .  Specimens may a l s o  be  r e q u i r e d  t o  be  s u p p l i e d  and  

submitted t o g e t h e r  v i t h  t h e  tenders. C o n t r a c t i n g  may a l s o  be e f f e c t e d  

I 
on t h e  b a s i s  of  model s p e c i m e n s  . Concern ing  w o r k  c o n t r a c t s ,  t h e  I 



c o n c l u s ~ o n  o f  such contracts s h e l l  be a f f e c t e d  on t h e  ground of 

technical drawings to be preparrj for t h e  purpose. 

I ARTICLE 11 : 

Contracting for the purchase of items imported froa  abroad s h a l l  be 

I 
. . 

. :ccordinp t o  the provisions of t 5 e  present  law, and  its e x e c u t i v e  
32  i 

. .  s t a t u t e s ,  and k i t h  due regard t o  the decrees orgznising inport 

activities. 

ARTICLE 12 : 

Decision concerning all kinds of adjudications, shall be taken 

through two.comnittees, one for opening the envelopes, and another 

I 
to take decision in t h e  adjudication. 

Hoxever, concerning adjudications o f  less than LESOOO ( f i v e  

I : thousand pounds), the opening of envelopes ant? taking the decision 

s h a l l  be v i a  one committee alone, 

ARTICLE 1 3  : 

I' . A decision s h a l l  be issued by the competent authority on the 

formation o f  the envelopes opening Committees and the Decision 

.Committees. In their formation consideration shall be given t o  the 

importance and the value o f  the contract. Such cornnittees shall 

comprise technical, financial and legal elements. 

*The Ministry o f  Finance shall be represented by its delegate, 

on the Decision Committee if.the estimated value of the adjudication 

e x c e e d s  LE 50,000 ( fifty thousand pounds). A member from the 

Legal O p i n i o n  Department Concerned in the s t a t e  council 

shall also p a r t i c i p a t e  in these  comcittecs if t h e  value exceeds  

three hundred thousand pounds . 



~ h c  meeting of the becision Committee shall not be valid except 

in' the presence of a delegate from the Ministry of Finance, or 

a delegate fror the Einistry of Finance and a member from the 

Competent L e g a l  O p i n i o n  Departcent  of the s t a t e  council 

according to the cases, t h e r e - o f .  

ARTICLE 14 : 
- .  

The Decision Comaittee may assign to sub-committees to be formed ;. 

among its mecbers, the study of the financial and technical aspects 

in the tenders submitted, and tbe extent of their conformity to 

the conditions announced. Such tomittees may also be assigned to 

ascertain the fulfilment of financial adequacy, technical capability, 

and good reputation requirements, with the tenderers, The Decision 

Committee may include in the membership of these sub committees 

whoever it decides to resort to their opinion among people of expertise 

The sub committees shall submit a report conprising the result of 

theirsearch and recommendations , to the Decision Committee. The 

Decision Committee may not accept these recomnendations by 8 justified 

decision issued by it. 

ARTICLE 15 : 

Each adninistrative department shall keep registers in vhich 

names of suppliers and contractors shall be inscribed, whether they 

are natural or moral persons-. Shall also be recoriie-d all adequate 
. . - .' 

d a t a  about  them.  Each o f  these departments shall also hold a regl;+er 

in which shall be inscribed the names o f  those who are prevented 

from dealing with it, whether by virtue of a legal provision, 

or by administrative decisions published by the )!inistry of Finance 

in all cases   re scribed in article 27 of the present law. Dealing 

shall be bennrd with those inserted i n . t h i s  r e g i s t e r  . 



A R T I C L E  16 

After opening the envelopes, no negotiations may t a k e  p l a c e  x i r h  

any of the tendertrs  to modify his tender. dowever, the Decision 

Committee may negotiate vith the tenderer of t h e  lowest price offer 

to which 8 reservation, o r  reservations are attzched, to relinquish 
'i ' - 
h i s  r e s e r v a t i o n s ,  o r  some o f  them, vith a viet i  to render ing  

his offer  as f a r  as p o s s i b l e  Cinforming-to the  tender cmdikhnslthe cornittee 

may also negotiate u&h the renderer of the l o w e s t  offer which is not 

coupled vith reservations, to reduce his price to the market prices 

l e v e l ,  

Negotiations i n  t h e  two aforementioned cases shall be carr ied  o u t  by  

virtue of a decision from the  competent authority. 

ARTICLE 17 

An adjudication shall be cancelled, after p u b l i s h i n g  it or calling 

for  tenders thereto and before a decision is taken in its respect, by 

a decision from the competent a u t h o r i t y ,  if i t  i s  dispensed uith,totally, 

or if  this is so required by the public interest. An adjudication 

may a l s o  bc  aboslished i n  the following cases : 

a- If only one t e n d e r  is submitted,  or if after the eliminated tenders  

only one tender  remains v a l i d .  

b- If all or most of the tenders are coupled  u i t h  reservations 

c -  If the v a l u e  of the lowest offer exceeds the market value. 

Cancelling the a d j u d i c a t i o n  in these cases s h a l l  take place by a 

d e c i s i o n  of t h e  conpetent authority, upon a recommendation from the 

Decision Committee. In all cases cancelling an adjudication shall 

take place by virtue of a justificG decision . 



ARTICLE 18:  

The Order f o r  a v a r d i n g  , t h e  a d j u d i c a t j o n ,  s h a l l  b e  accorded  

t o  t h e  b e s t  t e n d e r e r ' s  c o n d i t i o n s  and l e a s t  p r i c e s  . A t e n d e r  

s u b ~ i t t e d , c o n c e r n i n g  s u p p l i e s  o f  l o c a l  p r o d u c t i o n ,  o r  works  o r  s e r v i c e s  

r e n d e r e d  by E g y p t i a n  q u a r t e r s  s h a l l  be c o n s i d e r e d  a s  o f  t h e  l e a s t  p r i c e  

- i f  t h e  i n c r e a s e  i n  i t  d o e s  n o t  exceed  1 5 1  o f  t h e  value o f  the least foreign 

t e n d e r  p r i c e .  The p r o v i s i o n s  o f  th is  c l a u s e  s h a l l  n o t  b e  i g n o r e d  e x c e p t  

i n  extreme c a s e s  cal led f o r ~ b y  the genera,l interest  a n d  with t h e  

i p p r o v a l  o f  t h e  Binisrer o f  F i n a n c e  

I f  o n e  or  more tenders a r e  e l i m i n a t e d  from t h o s e  s u b m i t t e d  i n  t h e  

a d j u d i c a t i o n ,  t h e  e l i m i n a t i o n  d e c i s i o n  s h a l l  be j u s t i f i e d ,  

ARTICLE 19 

. A p r o v i s i o n a l  d e p o s i t  n o t  l e s s  t h a n  1 per c e n t  o f  t h e  t o t a l  va lue  

of the tender i n  t h e  works c o n t r a c t s  and  n o t  less t h a n  2 p e r  c e n t  f o r  

o t h e r  t e n d e r s  s h a l l  be s u b ~ i t t e d  v i t h  each t e n d e r .  

ARTICLE 2 0  

A s u c c e s s f u l  t e n d e r e r  s h a l l , . w i t h i n  a p e r i o d  n o t  e x c e e d i n g  t e n  d a y s  

from t h e  d a t e  vhich f o l l o w s  t h a t  o f  n o t i f y i n g  him w i t h  a  r e g i s t e r e d  

l e t t e r  w i t h  acknowledgment  o f  r e c e i p t ,  o f  t h e  a c c e p t a n c e  o f  his t e n d e r ,  

remit an amount c o m p l e t i n g  t h e  p r o v i s i o n a l  d e p o s i t  t o  S p e r  c e n t  

f o r  works  c o n t r a c t s  h e  i s  t o  implement and 10 per c e n t  o f  t h e  v a l v e  o f  

o t h e r  c o n t r a c t s ,  C o n c e r n i n g  c o n t r a c t s  which  are  c o n c l u d e d  w i t h  a t e n d e r e r  

from a b r o a d ,  t h e  s a i d  d e p o s i t  s h a l l  be  r e m i t t e d  w i t h i n - a  p e r i o d  n o t  

e x c e e d i n g  20  days .  The p e r i o d  s p e c i f i e d  f o r  r e m i t t i n g  the f i n a l  d e p o s i t  

may b e  e x t e n d e d  t o  n o t  more than  1 0  days w i t h  t h e  

a p p r o v a l  o f  t h e  c o m p e t e n t  a u t h o r i t y ,  The F i n a l  d e p o s i t  say  be h e l d  

t o  g u a r a n t e e  t h e  i n ~ l e m e n t a t i o n  o f  t h e  c o n t r a c t .  

A R T I C L E  2 1  



- 1 1 -  

ARTICLE 51 

General Organisations and public sector companies a n d  public 

utility societies and cooperative societies notarial accordir.,: 

I t o  the law shall be exempted fron the provisional cnd final 

deposits, with regard to offers coaing within their a c t i v i t i e s  

1 and provided they implesent the operation by thessclves. In 

I 
case of necessity, t h e  cocpetent authority may, w i t h  the approval of 

the Decision Committee, exempt the monopolising companies from 
- - 

u subnitting the provisional and final deposits if they so 

stipulate in their tenders and they do not require paynent in 

I advance. The exemption decision shall be justified, 

ARTICLE 22 

With the exception of works c o n t r a c t s ;  the final d e p o s i t  

ray be reduced by a justified decision fron the ccnpetent authority, 

within the limits estimate0 thereby, and provided the reduction 

shall not be more than 50 % of the deposit amount, 

on the proviso that the announcement for the adjudication should 

comprise the value of the d e p o s i t  in such case. 

The final deposit shall not be collected if the successful tenderer 

supplies all items he is  charged to deliver, and such items have  been  

f i n a l l y  accepted by the  a d t i i n i s t r a t i v e  department contract ing therefore 

within the period specified for the payaent of the final deposit. 

- - 
ARTICLE 23 

The Executive statutes o f  the present l a u  shall indicate the 

mode of payment of the provisional and final deposits, and the 

procedures to be followed in this respect . 

ARTICLE 2 4  - 
If the successful tenderer does not pay the final deposit 



r e q u i r e d  t o  be  s u b ~ i t t e d  ~ i t h i n  t h e  p e r i o d  s p e c i f i e d  t h e r e -  o f s h e  

c o n t r a c t i n g  d e p a r t m e n t ,  b y  v i r t u e  o f  a r e g i s t e r e d  l e t t e r  w i t h  acknou- 

l e d g n t n t  o f  r e c e i p t ,  and w i t h o u t  n e e d  f o r  t a k i n g  any  o t h e r  p r o c e d u r e s  

o r  h a v i n g  r e c o u r s e  t o  t h e  c o u r t ,  may c a n c e l  t h e  c o n t r a c t  and c o n f i s -  

c a t e  t h e  p r o v i s i o n a l  d e p o s i t ,  or i t  may implement  t h e  whole  o r  

p a r t  o f  t h e  uork on t h e  a c c o u n t  of t h e  t e n d e r e r ,  e i t h e r  by 

i t s e l f ,  o r  by a n o t h e r  t e n d e r e r  t h a t  f o l l o ~ s  i n  o r d e r ,  o r  t h r o u g h  

a n o t h e r  a d j u d i c a t - i d n ,  o r  p r i v a t e  bargain' ing,  o r  direc t  contract .  

I t  s h a l l  have t h e  r i g h t  t o  d e d u c t  from a n y  a m o u n t s  owing  o r  t h a t  

a c c r u e  t o  him f o r  any  reason whatsoever  w i t h  t h e  c o n t r a c t i n g  d e p a r t m e n t ,  

o r  w i t h  any o t h e r  a d n i n i s t r a t i v e  d e p a r t m e n t ,  a l l  t h e  l o s s e s  i t  

s u s t a i n s ,  w i t h o u t  d e r o g a t i o n  t o  i t s  r i g h t  t o  sue him a t  court f o r  

whatever  r i g h t s  i t  w i l l  n o t  have h a d  f u l f i l l e d  by h im 

a d m i n l s t r s t i v e l y .  

ARTICLE 25 : 

With t h e  a p p r o v a l  o f  t h e  competent  a u t h o r i t y ,  a d v a n c e  paynents may 

bekoncl~decgbn a c c o u n t  of  t h e  o p e r a t i o n ,  a g a i n s t  an  a p p r o v e d  l e t t e r  

o f  g u a r a n t e e ,  a c c o r d i n g  t o  t h e  c o n d i t i o n s  and percentages and  limits, 

and t e r m s  se t  by  t h e  e x e c u t i v e  s t a t u t e s .  

ARTICLE 2 6 :  

If t h e  c o n t r a c t i n g  p a r t  delays the i m p l e m e n t a t i o n  of t h e  c o n t r a c t  
- - 

beyond t h e  d a t e  s p e c i f i e d  f o r  h i m ,  t h e  competen t  a u t h o r i t y  say, i n  

c a s e  i t  i s  s o  c a l l e d  f o r r b y  t h e  genera l  i n t e r e s t ,  g r a n t  t h e  

c o n t r a c t i n g  p a r t y  a n  a d d i t i o n a l  p e r i o d  f o r  c o m p l e t i o n  o f  t h e  i m p l e m e n t a t i o n  

p r o v i d e d  a f i n e  s h a l l  be i n f l i c t e d  on him f o r  t h e  p e r i o d  o f  d e l a y ,  

a c c o r d i n g  t o  t h e  p e r c e n t a g e s  and t h e  b a s e s  and t h e  l i m i t s  s p e c i f i e d  

by t h e  e x e c u t i v e  s t a t u t e s  and  p r e s c r i b e d  i n  t h e  c o n t r a c t ,  p r o v i d e d  



I the total of such fines shall not exceed 1 5  r e r  c e ? :  in resrcct o f  

work contracts and 4 per cent for s u p p l y  c o n t r a c ? ~  . 
the fine shall be inflicted upon t h e  occurrence 0.f t h e  d e l a y  without 

I requiring t o  warn hlm or draw his attention, or taking a n y  administrative 

I or judiciary procedures. 

'Inflicting the fine shall not derogate the right of the adninistratiue 

I departsent to claim from the contracting party a complete compensation for 

I 
the lossess'it sustains as a result of his'delay in the fulfilment of his 

cornmilments . 
ARTICLE 27 I : The contract' shall be annul'led and t h e  final deposit s h a l i  b e  

I confiscated in the following cases: 

1- I f ' t h e  contracting parvresor t  to fraud o r  nanipulation-in his 

I d e a l i n g  w i t h  t h e  contracting department  . 
2- I f .  it. is established that the contracting party embarked either 

1 .  personally or through a third party, directly or indirectly, 

I 
on"bribing an official of the department governed by the provisions 

of the present law. 

1 3'- I f  t h e  contracting party becomes bankrupt or. insolvent. 

l h t  n a i e  of the contracting party shall be discarded completely, 

1 i n  t h e  two  c a s e s  (1) and (2) .  from the register of contractors or 

I 
suppliers. The Ministry of Finance shall then be nitified thefeof 

t o  p u b l i s h  the decision taken to ~ u l e  him out, in the circulars of 

I the Administration. The annulment o f  the Contract and c o n f i s c a t i o n  o f  

the deposit shall n o t  derogate the right of the administrative department 

I to claim the n e c e s s a r y  compensations for the damages from the contracting 

party - 



, . _ .  
A t  t h e  request of thc  p .?rty  concerned, the s u p p l i e r ,  o r  the 

. . -I . , ; , ,  
c a n t r a c t o f ,  ubbse' Rame is 3iscai i ied,  may be. re-inscribed i n  t h e  

rcg is tercf  s u p p l i e r s  or  c o n t r a c t o r s ,  i f  t h e  reason whichc-aused 
. . . . .  . . .  

' hi's' ha& .to .'be bis=atded,. 30 longer'  e x i s t s .  His r e - i n s c r i p t  i o n  i n  

t h e  tcgirtc; s h a l l  t a k e  p l a c e  .with t h e  issue of a f i n a l  v e r d i c t  

* - i i i d d n h i g  .the inndeencs of the -contracting party from the cause 

~ t t r ~ d u i & j  ' t o  t i i m , .  or with:  t h e  : i s sue-  of  a decision, from. the - .  . . , .  
* .  

~ u i t l i e  ~ h f k ; u t i o a  t o .  the; c l fect :~that;  the case: t o :  be brought . . against 

him i s  not j u s t i f i e d ,  or that i t  s h o u l d  be she1ve.d a d m i n i s . t r a t i v e l y .  

In this case the decision for his re-inscription s h a l l  be forwarded . . . . . . . . . . . .  -.. ..... . . .  . . . .  . . " . . -  
., th the Ministry . . . .  of ~ i n a n c e  to p b l i i h  i t  f o r  a l l  d e p & t & t t .  . . : .  . , , .  . . . . .  . . ..,, . - .  . . .  . .  v .  . . . :  . . . .  

. -., .. . . . . .  . . 
A'RTECLE 2 8  . , I . . . . .  . : , .  - - . :  ... *: - ,> . .. - * .  . . - .  .- -..- _... - .  . . - . . , . .  . . 

. . . . . .  If ;.. .the - . . - . - .  c&trastor . . . :  . .  . : . . .  v i o l a & s  .: ::; L .:=; any :: :.. :.. of  . .  t h e  , contrac t  . tern; and conditions, 

the q o n t ~ ~ e t i n p  . . . . . . .  party  shall have the * ight  ' t o  annul thc &tract ,  or 
. . . . . .  i ... . .  _. .-;.'.. , . >  . . . .  . . . . .  - .  ... . . . ,  . .  ., . . 

. . t o  hayt  i t  . . .  imple~ented on his account.  
, . . . . -  - - . _  _ _  . . . . . . . .  - :  ' . - . .  -.:.::> :.:,. , .... ' .  ;.:- - . . .  

Annulment or imp1ementation of the contract  on the  account . . of  t h e  . . . . . . .  . - -  

. . . . -  .-PI... 

r i t y  t o  be:'arrnoirnci'ed toy thu. -con.trac;ting pa-rty: by, letter. - . .  -, registered 

. - -.- 

. . . . R  I a"': ARTXCLE 79  : . . . .  '.. - . .,.:.. .:I '; ' . .  ..;- . # .+ .. , .,. : ': .: .* ;; 7 ti 5 .. , .. ; .,: .: .=. ..., ; . .  . - .. <; - .. :. . 
The c o n t r a c t i n g  i n  case the coritraii is'a~nullcd, or 

. i l : i ; F . > :  7.; :.. ?> .c 8 .a,.. - .  - -  -..-+*:: .>;:2 
. . .  . . . .  isp!ea$nted pn account o f  the contractor, s h a l l  have t h e  r i g h t  t o  . : .t : , .; , . ;: - : ,: .:. , . *.. ,, .: . . . .  - . ';: :'. . " ' : . . ; '  . - ,  . 

I .  . . . .  4 :  : . .  
, -.. ....,.+?. . . . . - . . . .  s o n f i r c a ~ c .  - 8 : : : : : . :  the f - i n r l  ::r:... .\.;.;.,.; d e p o s i t  ,.:::- ;nd .... ?:3:  c o l l e c t  . . . . . . . . . . .  a l l  f i n e s  ouiGg t o  i t  . .  

.., - I : ; : . : ? . ;  . . . - ' -  . . . .  . 

out of the er t t i t l ements  accruing t o  t h e  contractor with'ii, .... . - -. . -..::;.:: :;;:-.- ;- -. , : ,  - .. - 

, 
; .; qr ulrh, a:,)* ?her a d m i n i s t r a t i v e  department8 'with'oiit- i i e e d  t o  

. - .  . . . . . . . . . . .  . . . . . . . . .  'j.. :iY:::.;. ;T 173:: ...... 
.I?* , .  . .... . - . - .. I '. :-. --- ........ .--__._ take  any j u r i d i c a l  procedures.  

BEST AVALABLE COW 



L . PART - I I 
. - - - - - - - - -  - 

. . . . .  ' SALE OF MOVABLES ,ASD REKTih 'C  Tl:E BUFFETS ETC 

ARTICLE '30 :' * 

" 'St l - l ing .or renting -the. b u f f e t g  a n d  o t h e r s  s h a l l  be thr0ug.h a 

'rub1 i e  - 'or I'ocal auc t ion ,  or sealed e n v e l o p e s .  In case \  , o f  n e c e s -  - .  
I . 

siiy 'scIling or r e n t i n g  the b u f f e t s  etc..may take place . . . .  ~ i t h . o u t  

a ~ i t i b i ;  i f  t h e  v a l u e  does not exceed t E  .1,000,- [one . thousand . . , . . . -  

. . .  " pouri'ds), accordihg  to t h e . r u l c s  and procedures i n d i c a t e d  in , , the  
8 - 

' -  t'jcecutive statutes; ! . : . :  . . . 
.. ..". . . . . . . . .  

- 0 .  . . . . . . . .  . . .  
S c l l i a g + o r  . . renting b j  p;ir.tc b a r g a i n i n g  nay t a i a  p l a c e  as  . . . .  -: .: :; ;: . . .  .... . .. ...... . . .  . . .  . . . - - m e x c e p t i o n  and with a jbstifie8 d e c i i i o n  from the compet&t 

A u t h o r i t y ,  i n  t h e  f o l l o w i n g  cases : 

. .I- Itens f e a r e d  to sustain danage through long s torage  - - 7 ; . - . . - .  . . . . . . .  -. . ,. ;. 
. . : I  

2- Items for which no'offers ate submit ted  in aucti'ons, or those . . . . . . . . .  : . . _  . _ .  . . .  2 .  . .  ; . . .  : , .  ; . - : . . . . . . .  . . - .  .I. . .  
the  p r i c e  o f  which doer not r i t e  up t o  t h e  b a s i c  price.  

! ...... 
d , . -  . . . . . . . .  

3- .Cases o f  eattgency:vhich cbuld  not bear. suction proctdures 

' ' -  --.sa9.eL 6r. h i t t i n g '  p r o c e d u r t s  shall-. b.e. .undertaken by .comaitt ees 
. - ............ 

: '. .: .' to' be' foria&ii i*.Yht manner prescribed for. envelopes  opening and 1 .  -"~'d;e"ci~' i .on~~co~m~~~~ittees  . cohecrned  w i t h  genera l  or . l o c a l  a d j u d i c a t i o n s .  ' 

1 .  S e l l i n g  and rent ing  through p r i v a t e  bargain procedures s h a l l  be 

subject t o  same rules and procedures as those  organising - - the 

pur.=hare through p r i v a t e  bargain, prov ided  t h i s  shall-'nit contradict . . . . . . .  , . l i  . . . . . .  4: ., : .: . . . . . . . . . . . .  . . ... r - : . .  : . .  . . . 
. _  I with t h e  n a t u r e  of s a l e  o r  r e n t i n g .  . . .  . . . - .  ' . - .  . . . 

Competent Authority may delegate thc selling or renting . . . .  
. . 

committee. assigned the general public and local a u c t i o n  procedures, . . .  I 1 .  . . -  . . . .- :.. , I  

. to effect the c o n t r a c t s  directly. . . . . . . . . . . . .  . ' ? .  . . .  - * . . . . . . .  . . . . . . . .  
ARTICLE 32 : The p r i c i n g  o f  i t ems  required t o  b e  s o l d  = h a l l  b e  

. . 



done b y  a Cornn i t t ee  t o  b e  fo rmed  b y  a decision o f  t h e  Competen t  

A u t h o r i t y  c o c p r i s i n g  necessary specific e x p e r t s  a n d  s p e c i a l i s a t i o n s .  

T h e  b a s i c  p r i c e  s h a l l  br d e t e r m i n e d  a c c o r d i n g  t o  criterions a n d  

r e g u l a t i o n s  p r e s c r i b e d  i n  t h e  executive s t a t u t e s .  The b a s i c  

p r i c e  s h a l l  b e  c o n i i d e n t S a 1 .  

ARTICLE 35  : 

Adjudging  i n  t h e  a u c t i o n  s h a l l  be  i n  f a v o r  o f  t h e  

h i g h e s t  p r i c e  b i d d e r  who f u l f i l s  t h e  c o n d i , t i o n s  and  r e q u i r e m e n t s  

provided hi ' s  pr ice  s h a l l  not  be less t h a n  the basic p r i c e .  

A R T I C L E  3 4 :  An a u c t i o n  s h a l l  b e c a n c e l l e d ,  a f t e r  a n n o u n c i n g  and c a l l i n  

f o r  i t ,  a n d  before a d e c i s i o n  i s  t a k e n  i n  t h e  a u c t i o n ,  i f  t h e  s a l e  o r  

r e n t i n g  i s  f i n a l l y  d i s p e n s e d  w i r h ,  o r  if i t  i s  so n e c e s s i t a t e d  by  

t h e  p u b l i c  i n t e r e s t .  B i d d i n g s  may a l s o  be c a n c e l l e d  i n  t h e  f o l l o w i n g  

t w o  c a s e s  : 

1- If i n  the a u c t i o n  o n l y  o n e  o f f e r  i s  s u b m i t t e d  f u l f i l l i n g  t h e  

r e q u i r e m e n t s  o f  b i d d i n g .  

2-  I f  t h e  b i d d i n g  r e s u l t  does n o t  reach the  b a s i c  price . 
I n  a 1 1  c a s e s  t h e  d e c i s i o n  t o  c a n c e l  t h e  b i d d i n g  s h a l l  be j u s t i f i e d  

and  i s s u e d  by t h e  c o n p e t e n t  a u t h o r i t y .  The e x e c u t i v e  s t a t u t e s  s h a l l  

r e g u l a t e  t h e  procedures  t o  be f o l l o w e d  i n  case  of  c a n c e l l i n g  t h e  

b i d d i n g .  

PART - T I 1  

GEHERAL PROVISIONS 

ARTICLE 35 - 
30 c o n t r a c t  t h e  amount of w h i c h  e x c e e d s  LE 5 ,000 ( f i v e  t h o u s a n d  pounds)  

may b e  c o n c l u d e d  v i t h o u t  c o n s u l t i n g  t h e  Competent D e p a r t m e n t  a t  t h e  

S t a t e  C o u n c i l ,  anless t h e  c o n t r a c t  i s  conc luded  on t h e  b a s i s  of 

c o n d i t i o n s  on which t h e  o p i n i o n  o f  t h e  said d e p a r t n e n t  is'gotten 



= 1;- 

o r  conditions on t h e  basis o f  w h i c h  a similar contract was previously 

concluded, i f  these conditions in b o t h  cases have not sustained an y  

change 

ARTICLE 36 

Intermediaries are banned in contracting with regard to items that 

are not sold ordinarily except to departments sub jec t  to t h e  provisions 

of the present law.  This s h a l l  not a p p l y  to those contracting with 

such firms i f  their head office is abroad, wiSh approved agent in 

Egypt . . 

ARTICLE 3 7 ; D e p e r t m e n t s / ~ ~ b j ~ ~ t  to the provisions of the present law, 

may contract among themselves v i a  direct agreement. In case of necessity, 

any of these quartets may deputfse for one another , in practising the 
contract procedures concerning a specific task, according to the 

ru1es:applicable at the department ask ing  for such  c o n t r a c t  . 
Ceding the contracts shall be banned t o  other than these  

departments with regard to dealings concluded among themselves. 

ARTICLE 38 : Workers of the administrative organism of the State and 

Local Government Units. and Public Organisations shall be prohibited to 

submit tenders or offers to these departments . No..items may be purchased 

from them, nor can they be charged with the implementation of works. 

This s h a l l  not be applicable to the purchase of books compiled by them 

or t o  assigning the implementation of technical works to them, such as 

drauing and photography, and the like, or the purchase of these works of 

art from them, if they are connected with the department-work. However, 

purchasing or assigning the job shall take place within t h e  limits and 

according to the rules and procedures set by the executive statutes. 

Korkers of these departments shall not be alloved to enter in the biddings 

or private bargainings of all kinds, unless the i t e a s  purchased are for 

their personal use, and are put up for sale through other departments than 

those where they work, and which are not subject to the supervision of their 

own departments. 



A R T I C L E  39 

Partitioning t h e  p u r c h a s e s  or works o r  s e r v i c e s  may not be resorted 

to for the purpose of avoiding the procedures or regulations or 

guarantees or requirements prescribed in the provisions of the present 

l a w .  

ARTICLE 40 

In the contract  'terms a provision s h a l t  be s e t  considering the  

regulations of '  the  executive s t a t u t e s  of the  present law an i n t e g r a l  

part of these terms t o  which the contract is subjected. 



Having considered law No g for 1983 promulgating law for 

organisinr adjudications and auctions, and la:* KO 61/1963 

'servants scale; 

And laP No 43A979 proaul~ating tbe 1a:l for local governments, 

&id lsr NO 127/81 promulgating the law for governmental accou- 

ntancy; 

And decree lo 23.26/71 by tba p k d e n t  of the Republic eatabl- 

i shing the General Organisation for ~ove'rnment services; 

#nd decree No 557/77 Re-organisins the &!histry of Finance* 
And decree No ?07/19?9 by the Prime minister i s s u i n g  the exec- 

ut ive regulation for local governments system law. 

And decree No 181182 by the tthister of FAnance Issuing the 

sxeeutloe regulation for the Ooverllmental accountancy law; 

And upon views adopted by the state Council, 

The provisions of the enclosed regulation s h a l l  apply to a l l  

mnlstries, departments and local government units and s h a l l  

a l s o  a ~ p l g  t o  general organisations where t h e i r  o m  regulations 

shal l  not expressly include a stipulation organlslng the a d W -  

icat lons  and auctions prepared by such organisations or authori- 

ties. 

(Artfcle Second) - 

Decree No 542157 promulgating the regulation for a d j u d i c a t i o n s  

and auctions and decree No 15/1958 unifying purchasing operati- 

ons along r i t h  decrees and deci6ions amendins t b e q s h a l l  be 
a 



cance l l ed ,  and so s h a l l  any p rov i s ion  s t and ing  con t r a ry  t o  those  
of e i t h e r  t h i s  decree or t h e  a t t ached  regulat ion," . .  -- .-: ":, 

GENERAL PROVXS IONS 

....; ..._ 520th _ Shaaban 1403 - 2nd. June,  1983.. -.. ... .. - .. . . .  -. 

. . . .  . .DR. MAHMOUD SALAH EDDIN HAMED . 
. . 

Article (1):Contracting s h a l l  be w i t h i n  the a c t u a l  needs r e q u i r e d  
f o r  the progress  of work or product ion on  basis of f a c t u a l  and 
o b j e c t i v e  s t u d i e s  conducted by t h e  body concerned, whi le  cons ider -  . 
i n9  s t o r a g e  l e v e l s ,  consumption r a t e s  and d ispens ing  d e c i s i o n s ,  
N o  c o n t r a c t i n g  s h a l l  be concluded f o r  items where s i m i l a r  of same 
a r e  a v a i l a b l e  i n  s tock  or i n  ca se  of  s u b s t i t u t e s  to  achieve t h e  
purpose. 

.r 

To dec ide  t h e  f a c t u a l  needs,  t h e  head of t h e  a d m i n i s t r a t i v e  
body, s h a l l  have t o  approve same o r  whoever h e  s h a l l  d e l e g a t e  t o  
t h e  purpose of approving such needs. 

"Department Beads occupying t h e  h igh  and d i s t i ngu i shed  
degree  s h a l l  have t h e  f u n c t i o n s  au tho r i zed  to  t h e  

.. Manager of t h e  C e n t r a l  Department in t h e  a t t ached  
r egu la t ions" .  ( 2  1 . . 

The Phrase *The Department Head" conta ined  i n  t h e  a r t i c l e s  of  
t he ' execu t ive  r egu la t ions  for Law No. 9 of 1983 r e g u l a t i n g  
t e n d e r s  and b i d s ,  i ssued as per  dec ree  No.157 of  1983 r e f e r r e d  
to, s h a l l  s u b s t i t u t e d  by the phrase "The General  Managerm. 
The phrase "The Departmentsg, provfded for, dn Article 10 of 
t h e  s a i d  dec ree , sha l l  be s u b s t i t u t e d  by t h e  phrase "The 
General ~d rn in i s t r a t i ons ' . ( 1 )  . . . 

Article 4 2 ) :  On con t r ac t ing ,  t h i n g s  s h a l l  be divided i n t o  homo- 
geneous groups and i n  o rde r  t o  r e a l i s e  t h e  p r i n c i p l e  of  equa l  
o p p o r t u n i t i e s  no i n d i c a t i o n  s h a l l  be made of type, d e s c r i p t i o n  
or t h e  number s t a t e d  i n  t h e  s u p p l i e r s  lists. No c e r t a i n  mark 
or s p e c i f i c a t i o n  app l i ed  t o  special or characterised models 
shall be made, 

,THE EXECUTIVE REGULATION FOR THE LAW 
ORGANISING ADJUDICATIONS AND AUCTIONS. 

P a r t  One 

( 1 )  Aeded by D. N o .  201 / 1984 - Egyptian Wakaeh N o .  227. 

( 2 )  Added by D .  N o .  65 - Egyptian Wakaeh N p .  109 dated May 9 ,  
1984. -. - .  . - 



b-r t ic le  ( 3 )  contracting shall be concluded on basis of t e c h n i -  I 
c21,  a c c u r a t e  and detai led s p e c i f i c a t i o n s  prepared by a techn- 

-- - - i c a l  Connittee of experience i n  the items required. The "tgy,;'tian 
. - -  

\ 

recorded seasmecent and government supply specifications - and such 
I 

- - 

other s,peciiications as adopted o r  approved ,by concerned techa- 1 
i c a l  bodies sha l l  be observed, 

.. . '.. . . - . . a , . . ,  * .; - .  . .  'I . .. . '. -. .. .:.. 4. . . . ;.;. ,,.>; ,...a,. ., -. .t.. , ,.. , -. .-. .;. . . ... r ..- 
The. technical' ~ormcittee; shhll, on' setti'ngh*' $pixif icatiUns; .-.- . I 

observe tha t  t h s e  shall be. suitable for  the nature of l o c a l  

produc t$bn .as far as possible, 

Ii cases where conclusion of contracts  shall require supply 

t o  de on bas i s  'of samples, s t ipula t ions  as to weight, --t 

or s ize  sha l l  be included while i n  cases the a r t i c l e s  s h a l l  be 

required t o  be supplied in containers, the type, the capacity 

and specif icat lons  of such containers shall have t o  be stated.  

Technical drawings required shal l '  be prepared i n  cases of 

contract  oring. 

Ar t ic le  (4) Betore advsrt ieing an Inv i ta t ion  f o r  tendering 

articles, services, works or transport  abroad the approval of 

tbe Vdnister concerned shall have t o  be secured betorehand and 

. ~ u s t i f i c a t i o n s  of such a step shall be contained in a memo t o  

be enclosed t o  the documents of such an operation. 

(4) .ARTICLE 4 bfs: Conctrnfng tbt uses rtqutrfng the transport of &s by err t 
contnctual conditions wst tncludt r provision that transport should be e f f u t d  thmuq 

the approval .of the Minister o f  Madtiat Transport or whoever i s  deputlsed by him'. 
1 the Egyptlm Canpany For Marine Transport. Exception to thls provlslon shall be wlf 

Art ic le  ( 5 )  Wader no circumstances shall contract* be auth* I 
rised on the qecuse  o f  using up the  finahhal a p & w i a t i o n s  

ne i the r  &hal l  purchase of  a r t i c l e s  or carrying contractoring 
1 

operations be allowed in the f i n a l  month of the f i a a n c i r l  year 

unless  i n  very exceptional cases necessitated by work require- 
I 

mentqprovidad a memo including auch j u s t i f i c a ~ i o n s  sh8ll,for I 
approva1,be submitted t o  the competent author i t ies ,  

-4r t ic le  (6) Each administrative u n i t  concluding a contract  fo r  

y.wchasing operations, of fcring ~erv ices ,  carrying contrac tor ing I . - 
(Q)ARTICLE 4 @IS &D€D AS PER @CREE YO. 127/1987' ,i" , 



1 ) A ' gene.qal r eg l a t e r  for wording the suppliers, contncton , 
,s7$Lf;cj -.; -t;- ' . L  - z::L:~Li,-.r... . . . .  . 6 . . .  - - .  ..- 

: .:q=rience houses , . and 6- c i a l i e t 8  whether i n s ide  the  Republic 
. - .  t .z N,," '!*: ;..:.. ; ; -.! : ..;. , : . ' .  . .. ..... . . . . . .  . '  . 

.- . ' .or~~'ab*.o*it". ' . -. '; . ,'. . , . .: ; ' ' :.., . . . .  ,.., . ->,a- . ....-.................. :.: ........... - . .  . . . . . . . . . . . . . . . . .  . . . .  ........ . ,, . .. ... I: ':. . . . . . . . . . . . . . .  . . . . . . . . .  . . - ( . . .  \.. 
;, 5 -. - --," - i . .  ' 

. . . . '  . . . . . . . . . .  ..-' 

2 )  A 6&cial r e g l s t e r  for.:rscordiry . .  - . . .  . .  the l o c a l .  mpp l l e r s ,  contr- 

ac tors ,  .. C .. houses of expert.ise and s p e c i a l i ~ t s ,  t h a t  the comer- .- . 
ned adm1nist;atlve uni t  shall decide t o  deal with. 

The above mentioned r eg i s t e r s  shall have the follovring data 

recorded therein:. . ... . . .  . . .  . . .  ._. . '  . - 
- ' b e  name of the . ac t i v i t y  miner and the goodwill If any, 

- The t rade nam. - The name of the responsible manager or anployee in-charge . - The l e g a l  address the selected location .. 

- Personal or family Iden t i t y  card number. - - 
b - Taxation Card number. : 

- Number of recording In the  industr ial ,  commercial, or comnercial 

agents r e g i s t e r  o r  contractors reg is te r  i n  the  Ministry of 

I Fousing o r  i n  any other reg is te r  where recording is required 

by law. 

- The name bf bank or banks wlth which he deals and t h e i r  addr- 

esses. 
. 1 -  - . . . .  

.. - Data 'ralnted t o  technical  L fin&clsl efficiendy.  
. . . .  <' - !. . . . . . . . . . . . .  - An3 other data required fo r  the activity of t h e  adm- 

(3) Regis ter  f o r  recording those,whose dea l ing-u i tb , shd l  be 

banned. 

In addition t o  t h e  above data)the following informations shall 

be recorded i n  such a register: 
i .  _ .-. . - - The body issuing the banning decision, fts da t e  and n u d e r  

of issue, 

----Reasons f o r  banning dealing wi th  him, 



This  6hsI.l be used a t  contracting through l oca l  tenders. 
. .' --- . -  (5)- Register for  reports of minutes of ownin8 envelopes. I 

. . . . . . . . . . . . . .  
ment C o d t t e e .  ...: . ......... ..:. . . .  . . . . . . . . . . . a .  - .. ....-r; -.f ; .!. . ;..,a : ,;,- \ ,  ,. ; . . . r  -:.. ."- 'I.. ,.',.- ....................... ;..., . . . . .  . . .  . - . : :  ..... -,- .. . ,.. L . 

. . .  (8) Form o f  noti th;-'&j &<*as . . .  
( 9 )  Register for  recording samples arriving d t h  bids, 

(10)Regist er lor recording the.ad judications; - .  

(11 )Regisker fo r  recordin3 loca l  ad judlcati.o~r. - 

(l2)Reglster for  recording direct p c h a s e s  barpa& . 
(13)Flegister fo r  recording direct agreements.. 

(14)Register fo r  recording foreign contracts. 
(IS) A form of a let ter  of guarantee for a tanpora 
(16) form for a letter of guarantee of perforravrce w?t 
 he U n i s t e r  of Mnaace shal l  specify ' the forms referred t o  aqd 

d e t a i l  the procedure of keeping and recording I n  the regis tere  

and books afore-mentioned. 

1Phe above s t a t ed  books and regis ters  shall not be used for' 

any other purpose except those detailed above and no erasion, 

obl i ter ing or crossing sha l l  be tolerated as regards the data 

s ta ted i n  these books and registers. However i n  case a correct- I 
ion sha l l  be required I n  such data, this shall be mde i n  red 

Ink and signed against it  by the concerned o f f i c i a l  and then 

elgned for  approval by his direct senior r h i l e  the date sha l l  be 

a ~ i t t b n  i n  each case. I n  case the cancellation - of - any form O r  
I 

. . .  

page I n  a r e g i s t e r  shall be indispensable, the word W A ~ E L L E D ~  

sha l l  be inser ted betreen two-sloping parallel l i n e s  on the 

form or page required t o   be^ caacellsd rhl l i i  justifications for  I 
such a s tep s h a l l  be detailed.. 

&.rticle (7) The General Government Services Authority s h a l l  
. . .  

* I  
. - .  

I 
receive the  decislone issued by bodies concerned - a f t &  making I 



I reference  t o  the c o ~ ~ e t e n t  departtent of l e g a l  o ~ i n i o n  of the 
. .. s t a t e  ~ o u n c i l ,  . . t o  cancel or' rk-record the imppl ie r s  or contr- 

. . .  .. .. . . . .  . 

1 actors" .and thc  a u t h o r i t y  S h a l l  publish these' dee l s lons  i n  ace- 
. . . . . . .. . ,.... : ..... . . .... ,,...., ,.. . ,: -.. . ' ' . %  

., _ ., , .., . . . . . . b - , a d a n ~ e  .. .. . dt&- , . . .. tke:'pr~riibfens' . . OX. the5'l%w.' f o r  ' a d ~ u d l c ~ t i ~ h ~  and ' 
. .  . . . 

Art ic le  (8) Pe'ople working In the  government bodies, qenera l  

organisa t loas ,  ~ u b l i c  s e c t o r  bodies and l o c a l  government bodies 
- * 

shall r e f r a i n  from submit t ing bids o r  o f f e r s  t o  any of these  bo- 

d i e s  n e i t h e r  shall a r t i c l e s  be purchased from such working peo- 

ple nor s h a l l  they be charged t o  car ry  out works but  t h i s  prov- 

ision shall not a ~ p l y  t o  books of t k e i r  wr i t ings  nor t o  have them 

charged t o  car ry  arts works l i k e  drawing, pa in t ing ,  sculpturing 

... e tc .  nor s h a l l  such provisions a ~ p l y  t o  t h e  purchase of such 

art works.1a case these  s h a l l  have a bearing on the department 

a c t i v i t i e s .  Purchasing from these people or charging them v i t h  

a r t i s t i c  aorks of the  same book or the  same artistic aorks s h a l l  

only be f o r  once during any f i n a n c i a l  year and s h a l l  be authori-  

sed by any of the  f o l l o ~ i h g  author i t ies : -  

The head of the  department i n  so far  as the  value s h a l l  not be 

more than LE 100. 

The competent head of the  c e n t r a l  Adrcinlstration i n  s o  far  as 

the  value s h a l l  not  exceed f ive  hundred pounds. 
- - 

The coc l~e ten t  min i s t e r  or  whoever practises his poxers, in so far as the 

value one thousk~d pounds . 
The General, Qovernnent services Authority i n  so far as t h e  value 

shall not exceed t z o  t h o ~ s a n d  pounds. 

As regards t h e  educatioczl t e x t  books, the Unis ter  of Education - - -  
s h a l l  have the rower t o  approve t h e i r  purchase accorCing t o  t h e  

general rules  stipulated I n  the  present regulat ion.  



In case t he  employee e h a l l  have so ld  the  COPY r i g h t  and publi-  
. . 

c a t i o n  r i g h t  t o  a publicher  or an  i n d i v i d u a l  supported by a 

c o n t r a c t  of reelekered date a t  l e n s t  s i x  months before the purc- 

hase, s u c h  a purchase i n  t h i s  case  s h a l l  be i n  conformity with 
." -, . -.. . 
.. . .th&'i;+ov~bf one .of- 'the.'r'6ii'~'~w~'ad$u&~~~ti~ny.crnb~ auc tlem. and ;. .,. ..,.... . .. . :. . , . . ..- . . 

t h o s e  s t i i u l h t e d  in t he  preeent  regula t ion .  

The au thor  s h a l l ,  as r ega rds  tho  puschar;% of patent,i.pp)r and p b -  

l i c a t i o n  rigbts, has t o  be in cloae connection with t h e  e c t i -  - .  
v i t y  of the  adminis t ra t ive  body and t h a t  t he  l a t t e r  shall f e e l  

a d i r e  need t o  acqul re  the  works, provided the coplee requi red  

shal l  not k less than one thousand, u n l e s s  t h e  book s h a l l  hare been 

w r i t t e n  ~ p e c i a l l y  upon t h e  demand of t h e  administrat ive body and 

i n  such a case o t  necesei ty  t h e  number m y  ba l e e s  than the  f ig -  

ure above mentioned. Moreover a committee of experts la  the  sub- 

3 e c t  mat te r  of t h e  book &all be erected t o  inspec t  the  book, 

e s t i m a t e  Its s c i t h t i f i c  va lue  and prorose  the  amount t o  be pafd 

I n  r e t u r n  f o r  this prbt;w , prcrrided t h a t  on 8 r & l u a t i ~  tho 

value,  t h e  number of copies nquirsd  m d  t he  period t o  make ueo 

of such a riot s h a l l  be observed. A decree by the c o s ~ e t e n t  

n i n i s t e r  s h a l l  be iesued i n  case  t h e  value shall not exceed one 

thousand pounds and decree by t h e  Wla is te r  of Finance I n  case 

( 1) t h e  value s h a l l  not exceed t r o  thousand rounds. 
Buying t h e  r i g h t  of authorship,  t r a n s l a t i o n ,  p r in t ing  or publishing 
i n  r e l a t i o n  to  A 1  Azhar and the Minis t ry  of Education s h a l l  be i n  . 
accordance with the r u l e r  for which s h a l l  be issued a decree by the 
P r i m e  Minister .  

A r t i c l e  ( 9 )  190 addi t ion ,  drop ou t  o r  amendment of any cond i t i on  

o r  a r t i c l e  i n  t h e  genera l  or s p c l a l  condi t ions  that a h s l l  bave 

t o  be aprrovea by the .  S t a t e  Council Department concerned with 

checking the  c o n t r a c t s  s h a l l  be d l l o r e d  till a f t e r  r e fe r r ing  t h e  

ma t t e r  t o  such a body and h a t i n g  i t 6  approval t o  any of t.iese 

e t e p s  beforehand. 

(1) fhis pa= is added 'as per U.W.S0/1988 



.or, the. ppwers . of .approval . hut . he shall .not - prac - .  t$se)_t,he. .mwers -..--..-.- - 
. . .  . of both* . . - . . . . .  <. ..< :. - , ..2:_ :.: '. , :. . - .  7 . -  , ; : - 2 .  -. ..- . . . . .  .. . . . .._ .I - . -  . .  -. 

contracts:: of-services: anditran~ort~zontractbr5ng 'a& f igGdii  the  

. . . .  . . -  . . .  
i n  Al Wakaei A 1  &iya Journal, l n  addition to publication twice 
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- 27 - 
i n  one or  two Arabic d a i l y  Papers of wide dis t r ibu t ion  unless 

-- - the 'f;iice of t he  ad judlcation 6hall be nore than  L.E' 50,000 

t h e n  publication 1x1 the d a i l i e s  s h a l l ' b  three times. The adr- 

ert5.sement s h a l l  specif). the  body t o  which t he  bld shsll be sub- 

.!.. .., ..... . .  . . sli tt@ ,, the. +osAnf . . a.dah-$ or- supm?sglon, . . . . .  ,-the . . , .  article r.m work, . . . . . . . . . . .  
:. * . .~ 

required, the ?ercent?ge of both the preliminary performance and 

the  performance bonds deposits,  the price of the copy of & tender's 
specifications and terms and m y  other information deemed by the adm- - -  . 

inistrative body t o  bb necesearr for  t h e  i n t e r e s t  of .  tha work. 

Foreign adjudications shall be advertised i n  Egypt and abroad. 

Article (16) A period of a t  l ea s t  30 days s h a l l  be specified for  

the submission of bids  I n  public adjudications t o   be^ calculated 

as of the date of the first advertieement of the  public adjudic- 

a t lon  i n  Al !Yakaei Al Y'srlya Journal. Horrever,such a period lPap 

be shortened by an authorisat ion by the concerned head of the 

cen t r a l  administration provided such a period s h a l l  not f a l l  l e s s  

than 15 days If s o  neces s i t a t ed~bu t  such shortening of the  per- 
. . 

loci s h a l l  not apply to public adjudications r e l a t ed  to annual 

supplies unless the ad3udicatlon shall have been re-announced. 

The shortest  time possible shall be dtermined for the va l id i ty  ... . . .: . . , 
of a bid and i n  a manner t h a t  It sh-11 ' not  exceed one month unle- 

ss i n  cases of utmost necessi ty dic ta ted by the  nature and circ- 

umstances of the ad~odlca t ion .ob jec t  and by the  approval ol ' the  

head of the central ddmlnistr i t ion concerned. me v i ~ d l t 3  pr-. 
. . - .  

iod' of the bid s h a l l  6.' &Ictilatbd as of the ~ y m l n g  e&loPets 

data ,while sett lement and xiotification of the e*ardn&s of a bid 

s h a l l  be completed before the  _end .of the va lMI tg  period. I n  

ease t h i s  shall not:' be. &sib+ t h e  sd . in i s t ra t lk  body shall,  i n  
. . . . . .  .," . . . . . . . .  

due coursefask the bidders t o  accept the extension bi t h e i r  bids . . . . . . . .  . . .  .. - 
v'ilidity'  for the 'addition.al period required. 

. . . . . . . . . . . . :  . . .  . . . . .  . . . . . . . .  ... , . . . .  . . .  - .* , , .  , . ' " *-. .-: 



. . - . . . . .  . . f w c l f ~ e d . : b g . . . t ~  . . a d ~ c _ i ~ 8 t r a $ l ~ e , b . o d ~  .. + : p ~ o ~ l d e d  such , p r i c e .  . ' . . .  
- . :* . .,..: ;' ... ,.. . . .  L . f L J Z  . . . . . . . . . . . . . . .  ....- ;.; ;., -! ', LL.. .->- ..+-.'... :, :. 

allall be based on tho  a c t u a l  C O ~ t 8 , o f  the  bookle t  of b i d  ter- .......... ' , ; . .......... .a .... : - -.. n:: L+c. 7 c -2,~,!:?<:,7. ~1 ;.!* 

813 and s p e c i f i c n t i o n s  and a l l  other  documents 'attached t h e r e  - 
. . 1: . .* , . -  . -  c..,. .... ,_. ..: ,.:. : +-'., % *  .r.- . . . - . . . .  : . . . . . .  _ ....... . . . . . .  . . 

t o  and p lus  a not  e x c e i d l n i 2 0  p r c e n t  t o  be 'added t 
. .. . .:". . .  . ' *  . ! . " '. -= . . .  - .. 

t o  t h e i e  c o s t s  as administrat3ve expenses. 
. . . . 

The s t o r i n 8  procedures  I n  force s h a l l  be a p p l i e d  i n  r e spec t  

o i . s u c b  book le t s  as r ega rds  addi t ion,  issue or ;ca&llation. 

s h a l l  be t r a n s l a t e d  provided t h a t  mention sha l l  .be made' that  t he  

Arabic vere ioa  s h a l l  be dec i s ive  i n  c a m  .of d i f f e r e n c e .  in/. o r  

m i s i n t e r p r e t a t i o n  of t he  contents.  . . . - . . . .  ... . .id . . ( . . - . .  
(1)  

I n  t h e  event  of t h e  tender  being cancelled prior to the  date r e t  
f o r  opening of - envelopes, the price . of t he .  .book of co;rditions. 
statements ,  s p e c i f i c a t i o n s  and the i r  annexes shall'- be "refunded t o  
the  purchaser a t  h i 8  reques t ,  on condit ion t h a t  ouch documents be 
re turned  t o  the  concerned a u t h o r i t y  i n  f u l l .  

Ar t ic le  (18) Ihe formation of t he  e n ~ e l O p  .opening Committee 

sha l l  be based on a dec.ision adopted by the head . . of  t h e  c e n t r a l  

admin le t r a t lon  and t h e  chairmannhlp of the Comtt tee  shalt be . . 

charged t o  an o f f i c i a l  whose post  and grade ehall be coma;ensu- 

r a t e  t o  tho s i g n i f i c a n c e  of t h e  adjudicat ion.and wi th  t h e  mem- 

bersh ip  of the  head of t he  department concsined l n Z a d d i t i o a  t o  

a' t e c h n i c a l  of f l c i a l  ae r ega rds  contractor iag,-  the  membership 

af the  p r c h a s e s  d i r e c t o r  or . h i s  deputy as. r e g a r d 6  purchases.: - - 
A de lega te  from t h e  account8 department 6ha l l . a t t end . the . .mee t -  

In6 t o  collect t h e  pre l iminary  performance bond d e p o s i t s .  The 

dec is ion  may s t i p u l a t e  t h a t  another  official or o t h e r s  s h a l l  

join t he  Committee membership. 

Ar t i c l e  (19) Before t 5 e  meeting of the Envelopes openitlg Cornittee 

da te  an o f f i c i a l  shall be delegated fo r ' r ece iv lng  a l l  the  b i d s  
-. -. 

.... t h a t  s h e l l  have a r r i v e d  t o  the  Incoming . m a l l  . o r  t o  t h e  concer- 

aed department and he s h a l l  have these kep t  i n  t h e  b i d  box 

-_.-.located in..each a d m i n i s t r a t i v e  . . .  . body . . and t h e  slit opening of 
. . -  . . .  . . . 2 -  : . C , . C ( C - ?  -.: . . . . . . . . .  . . .  - -.... - 



v;hich shall have beet? d e ~ i g n e d  :n G U C ~  a manner as shall n c t  

allow tak ing  a n y t h i n g  o u t  o f  i t ,  such a box shall have t ~ ~ o  locks, 

a key of one. t o  be k e ~ t  ~ I t h  the head of t+e  body or whoever he . e ! !- :. . 
- s h a l l  ' ddegate :  f o r .  the purpose while the other shall be i n  - 

the custody of- the.purchases di rector  or  the conp ten t  sect -  

ion head, ' 

The In coming mail section s h a l l  take prompt delivery of 

b ids  a r r iv ing  t o  the Envelope Opening Committee up t o  noon 

time twelve O'clock of t he  opening envelope day specified for  
. . 

all administrative bodies. 
. . a .  . 

~ t i c l e  (20) The chalrman of the envelope opening Cornnittee 

s h a l l  a t  noon time twelve -O'clock of the s p x i f i e d  closing 

date  open the  bid box and he shall then :- 

1)  State  the  condition I n  which the bids  s h a l l  have been rec- 

eived after checking the safety , of the seals ,  

2) S ta te  the  number of envelopes and have t h i s  figure i n se r t -  

ed i n  the opening of envelopes repor t  of minutes, 

3) Unfold the bids  succ&ively and he s h a l l  on opn ing  every 

enrelope have a s e r i a l  numats inser ted on i o t a  the bid  and 

its envelope i n  the form of a f r a c t k n  tbe upper number 

rill be t h a t  of the bid while the lower (demeanor) s h a l l  
.. . ..... . . . .  . . ? , . .  i. . ' . .  . . . . . .  . :  

be the number of bids ,received, . 
- .  . . . . 

4)Giving an In t e rna l  s e r i e s  of numbers to  the papers of each 

bid and have the  number of such documents inserted i n  the  
. . - - repor t  bi minutes.' 'I' '' 

I ,  . I * . . 
Reqd out t he  bidder name, bid pr ices  and t o t a l  price f o r  

. . . . 
a l l  ?resent bidders o r  t h e i r  representatives, . . . . .  

Inser t  the  t o t a l s  i n  -figures and i n  writing along with the temporary . . . . . . .  
I 

p r e l l d n a r y  bond deposits  submitted. : ..! . 

. . '. 
~ 1 g n : r l t h  . the  Comnittde mimberk each bid, i ts  enrelope," 

I 
.: t .. 

each document' there  Coatainkd prorided t h k  shch 'data shall I 
. . . . .  . . .  

be i n s e r t i d  i n  the 'ragibt'er prepared for* t h i s  purpose. " . . . . . . . . . . . . . . . . . . . .  --.- .... --- .. .......-. 
is.,!. .. ;. : .. , . . . . . . . . . . .  I . . .  a .  . . , ; ~ . ; r r  ¶ ;  f: a * . . .. I 



. ... -p.:,i < .-; .: 1- 2 ;,. . . .  . . I ' .- '.' edrf: j :. :. :. ?: :>: 5 l . k  .. I _ 
8) Inser t , in  red , a c i r c l e  round 6ach eras ion or. correct ion . . '  

. , 
kc -.r,b--- ..a ' ' ... '- 0 .  . . "  ... - 5.-. : .... '. ... - . :; :, -;;- 3.;: :..;..+L. ."i.:! '3CIJ'; 

while drawi&..a jldrizcntal l i n e ' h  the blanks l e f t  agains t  
. . . . . . . . . . . . . . . . . . . . . . . .  . . ' .  . 

..A,, . , 6:. ?.;-A i;; $ 7  ..i-" n7.r.r r.:. 
. any i t e m  wh,ere no  m&tlon ' shal l  have been mad9 of-. a price . . , --  . .- i ..rl ".o (-. ire+.* .: 5 .  , L .-. I r.4- 

i n  t3e bid and take a mrk of same, Any eras ion or correc- 

t he  mitrutes of the coaci t tee  while d e t a i l i n g  the'6ontents 

i n s i d e  such red c i r c ~ e s .  - .  . - . . . . . . . .  - .  

.: . . . . - .  - . .  . . .  - .  .. ..- . . .  : . . .  . . . 
:* ..-.> :-. -: . . .  

10)sikn al& Gth bii t h a  ~ o - d t i e ;  aembkks against ,all such 
. . .  c . . . . . .  

i nd i ca t i ons  as above mentioned. 
. . .  . . , - .  . * - - - .  . .  

11)~l~n along.  with all. the Cownittee members a f t e r  , i n ~ e r t i n g  ... . . . . . . . .  . . . .  .- C . . . C . .  i .  

all the above . . mentioned s t e p s ,  the Committee . . repor t ,  of 
. . . . .  . . 

.minutes. . . .  

12)Hand a l l  depositg received t o  the  accounts representat ive 
. . . - 

and have t he  l a t t e r  s ign the receipt , ,. on the minutes 

of the Cocmittee and the chief accountant s h d l . o n  the.same 
. . .  . . .  

day,or a t  aos t  the day a f t e r  s ign  t o  t h e . e f f e c t  t h a t  he.  . . 

shall have checked the received de;ogits.and t h a t . t h e s e .  . . . . .  

shall have been recorded in the corqetent account. 
1.:. 

13) Enclo6e. the.  bids, r e l e t ed  docuuients,and, the  envelopes i n  
. . . . . .  .... - . .  ' .  . ' I ?  2.. 

. . which they shall.-have - k e n  received ~ i t h  t t e  . . . . .  . Cormittee . . . . . . .  . - .-.. 
resort of minutes and shall have a l l  these he l ivered  t o  

* .  . . 

the purchases d i r c to r  h i s  deputy or the concerned de~zrtment 

chief in order to be k e r t  In a closed safe . 
14) Check t he  samples subrzitted by the  bidders against the 

. . . . .  . - .  
. -  - *  -- -.- - 

list ehere t h e ~ e  s h a l l  have been s ta ted  on t h e i r  .-.,. arri;al . 
. . . . . .  - I - .  .- - - - .  . . . 

a f t e r  mnklng sure of the  safety , of the s e e l s  and cov- 

ers.Then he along with a l l  the Conmittee rne~bers s h a l l  



b i d  e n v e l o P s  a f t e r  having these stated i n  a s p e c i a l  lht. 

--- . -  .. All-samples s h a l l  then be del ivered t o  the  purchases dire-,  
, .  . . : : 3 7  .-' . . -  - ..,. t ,. . . , .  ! 

...a ..- . . - .  . - . .  

I 
. .  

c t o r ,  h i6  deputy o r  the head of the  concerned sect ion a s  
.* . . . .  ? .  . : . . '  - . . . . . . . . .  - .  

the  case may be i n  the same aay appl ied  as regards the doc- . .-.. . . . . . . . .  - . :? . 
I 

. . . . .  , uments , of bids, . . . . ._ .  . . . .  . .  . . : .  . . ,. . . . '<. .. : .. . Z .  . . . . . . . . . . . .  

15).Tha C o ~ c i t t e e  . . . .  s h a l l  f i n a l i s e  a l l  its works a t  the same _ .  . & .  

I 
. r . session.  . -  . . . . . . . . . . .  

- .  
I 

Article (21) Any bid or amendment there-to,  arriving af ter  

t h e  d a t e  s ~ e c i f  l ed  for ,  the  envelopes opening s h a l l  completely 
"*.. ,.:. . . . - 

I 
be disconsidered even i t  the  bidder s h a l l  have forwarded i t  

a t  h i s  end a t  a da te  preceding t h a t  speci f ied  f o r  opening 
. . J ' .  
t h e  envelopes. Such a bid o r  amendment s h a l l  on its arrival 

inmediately be submitted t o  the Comiitt.ee chzlrmaa who s h a l l  open it 

and mark on i t  the hour and date of its a r r i v a l .  Then t k i s  s h a l l  I 
be i n s e r t e d  i n  the  list of delayed bids.  However the cwpet- 

ent ).ELnister may after having a favourable view of the  s e t t -  
. 1-.. 

lement- .committie dec ide  t o  dieconsider  the delay in camm 

where - the  forwarded b i d s  by nail  sball have arr ived before 

' t h e  Envelope B e n l n g  Committee not having f ina l l sed  its work 

and f&therjprovided t h a t  the  de lay  shall be a t t r i b u t e d  t o  

reasons  beyond ' the reach of the  b idder  and t h a t  the  bid i n  

de lay  s h a l l  be i n  f avour  of the  t reasury .  

-" 1n case  of ' a  b id  a r r iv ing  a f t e r  the  f i n a l i s a t i o n  of the  I 
...... . . .  .. 

~dtiimittes-&ok, t 3 1 s " ~ b a l l  'under no circumstanc6s -be accepted. 
. . .  . . -  = . r , - . + . ; C + = . . -  ; ,  

~t any r a t e  any r e d k t i o n  I n  . . .  p r i c e e  's tated l a  the b i d s  . . . . . . . . .  . . -  - < .  

arrikng before the  d a t i  6peci f led  f o r  the opening of enve- 
. . ' .  . . . .  

l o p e s  s h e l l  be accepted. 
.;!A . . . . ; " . . -  . . . .  

Article (22) .  The depar taent  o r  the sect ion concer- 
- . - -  - - .  . . . . . .  ' . - . .  . 

ned &all a s s o r t  t h e  aasplea of every a r t i c l e  and bare these 
I -  ' . - . .  > r .  . ,  

Y .  ... . - . . . .  . . 

i n s e r t e d  i n  the sarcples r e g i s t 5 r  and such a r e g i s t e r  shall 
. . .  

d e t a i l  the  adjudica t ion  date a d  type and the purchases 
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d i r ec to r  or sektion d i r ec to r  sha l l  send dSrectl$ o r  v i th in  

., . . . a  

the. following two days t o  the envelopes O&I$ .date what. ' '  

s a ~ ~ l e s  required t o  be sent  t o  the Government technical lab. 
. . .  .. . - . .  > . --,. , . - 

or  the  ;concerned t&h&al'or&n i n  order t ha t ' t he  requiied 

ana lys i s  s h a l l  be completed as quickly a s  poseible and the 

r epo r t s the re -o f ,  b e i n g r e c e i v e d ~ s h a l ~ h a v e  tobe recorded 

i n  t h e  previously mentioned r eg i s t e r  each against  the  sample 

concerned to-be submitted t o  the se t t lement  Cornattee, 

p t i c l e  (2)) The samples submitted Kith the bids  and which 

shall laccording t o  t h e i r  ndtureCannot b checked against the speci- 

f i ca t ions  or  the  model samples by s i m ~ l e  inspection,shell  be 

t orwarded t o  the  Canpetent Govenrment technical lab. or the captent  

technical  body f o r  inspection and t e s t i n g  i n  case the value 

of one ar t ic le  shall be more than two thousand pounds(L.8 2,000) 

and the  a r t i c l e  s h a l l  be considered as one of same even if 

t h e i r  un i t  weights s i ze s ,  cblours s h a l l  differ-and the purc- 

hases d i r ec to r  o r  the  head of the concerned section s h a l l  

I n s e r t  conf iden t ia l  f igures  ( always observing the ins t ruct-  

ions  of the  i n s ~ e c t i n g  body) and a d e t d l e d  list elaborating 

t h e i r  items, the  purpose for  which the a r t i c l e  sha l l  be purc- 

hased, the  quanti ty required and t h e i r  p r i c e s ~ s h a l l  accompany 

the samples, These s h a l l  a l s o  be arranged i n  the  list i n  esc- 

a l a t i o n  order on bas i s . o f  the  pr ices  subzi t ted rzhile d e t a i l s  

of inser ted  conf ident ia l  numbers, starcps and'signatures s h a l l  

be given I n  order t o  have these discriminated among one anoth- 

e r  and t o  guarantee t h a t  these s h a l l  not be r e ~ l a c e d  by others)-, 

1~:enstoa € h a l l  a l s o  be niade of the dzte fo r  se t t l enen t  of t he  

adjudicztion In order t o  allow the i n s = c t i n g  body t o  carry 
- 

the job and ~ r o v i d e  the  body concerned with the ineF&tion 

r e s u l t  a t  a t'ne adequate enough befors the  above centioned 



date, t o  cons ider  t h e  b i d s  in the l i g h t  of the l a b  repor t  

- - about  t h e  samrles and submit the requirsd recommendation 

t o  t h e  se t t lement  Comaittee of the sass addudication a t  

the s r e c i f i e d  date, The i n s p c t i n g  technical  body s h a l l  

car ry  1nsp.ectfon of the  sarnzles and test. them i n  re lay  

and shall give  them other  sec re t  nrrmbers of reference for 

distinguishing among then while a de ta i l ed  repor t  of res- 

ults statlag the percentage of qua l i ty  f o r  each sample 

analysed shall accompany them, Such s t e p s  shall be requ- 
. 

. i r e d  t o  reach t h e  cheapest bid submitted where ana lys i s  

s h a l l  prove t h e  sample offered t o  be i n  conformity with 

t h e  spec i f i ca t ions ,  The purchases d i r e c t o r  or the head of 

t h e  competent s e c t i o n  s h a l l  ensure t b a t  the  repor t  of the  

t e c h d c a l  lab or body a r r i v i n g  i n  succession according t o  

t h e  o rde r  of t h e  adjudica t ion  f i l e 6  be kept i n  safe ty  af- 

t e r  havinq t h e  da ta  recorded in the redster kept f o r  tbe 

purpose and before submitting all these t o  the  inspection 

Gomalttee and then make a note .galnet each repor t  lndic- 

a t i n g  t h e  f i l e  number l a  which d e t a i l s  s h a l l  be kept. 

~ r t i c l e  (24) One . or more of the respons/blo o f f i c i a l s  

s h a l l  be charged with checking t h e  bids before t h e i r  tab-  

u la t ion ,  This accountancy checking s h a l l  be accurate and 

signed t o  the  e f f e c t  of such a checking and in case a d i f -  

ference shall be discovered between t h e  p r i ce  - unit - and the  

t o t a l  p r i c e  o t  u n i t s  the former shall be tbe  one t b a t  coun- 

- ts and i n  case Of descripancy between the  p r i ce  i n  f i g u r e  

and t h e  p r i c e  In wri t ing  the l a t t e r  shall be t h e  one t o  

depend upon. 
i 

.Article ( 25 )  In  case a bidder s h a l l  complain of a physical 

e r r o r  In h i s  bid such a c o m p l a i n t s h a l l  be considered by t h e  



, ,,.. *.,-*; 2:: .:,. 1 *.., ---,..-. - . ,te;:..;-:; : . ,-. - .. , 
head shall 'ch&e'ond or 'more-of 'the 6 f f i c e r s  under t he i r  

- - ,. . . . . .- > - . "  : 
' -.;.. - - . , 

~ u p a r v l a l ~ a  t o  ca iry  tabulat ion of tbe'blds Lsing tbb form 

deposit  ssme a t  -the end of every day x l t h  t h e  closed safe 

till euch tabulation shall ha& been f i n a l i s e d  while: Geco- 
. .  . .  

=ding a l l  remarks and q u a l ~ f i c d t i o n s  by b l d d e k  contrary t o  ' 
. . . .  ' .  . . 

the  terms of the admilistr.ativo . . body. T h l i  'opetation &all . . 

be c o ~ r l e t e d  at  the shor tes t  possible time in order that settle-- 

ment of the bids  sha l l  be cozpleted before. ,the expiry of 
. - 

bids periods. The list shall be marked,with t h e  number and 

amount of the  appropriation concerned article in the budget . 
Two aud i to r s  s h a l l  check the  bids  against the tabulat ion 

lists and they shall sign t o  the e f f e c t  of having carried the 

checking  pera at ion before submitting same t o  the Bettlement 

Cornnil t t ee . 
Art ic le  (27) The erect ion of the  set t lement comaittees s h a l l  

be based upon a decision adopted by the  concerned authori ty 

of approval. A settlement codi t tee  s h a l l  be presided over by 

the  head of the  cen t ra l  administration or  the concerned bead 

of the  department or  whoever he s h a l l  delegate f o r  tkis pur- 

pose and with the membership of one or more of the  technicql 

representa t ives ,  from within or  out of such a body, of expe- 

r ience as r e ~ a r d s  the a r t i c l e s  or works required t o  be supp- 

lked or executed, t h e  purchases d i r ec to r  a r e ~ r e s e n t s t i v e  of 

the financial department and finally a representa t ive  o i  the  

legal department  both from the adminis t ra t ive  body provided 
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t h a t  the ~ o s t s  and exrericnce of these people 6 ~ 1  be 

commensurate t o  the inrortance of t h e  contracted object, 

- .- - The -Ministry of finance s h a l l  be represented on the 

s e t t l e m e n t  Comitteer'  by t h e  finance directors  a t  the. . 
~overnora tes  or the finance controllers a t  the Ktaistr- 

i e s  or whoever each of them s h a l l  empower, and as for 

other bodies the Wnistry of Finance s h a l l  be represen- 

ted by o f f i c i a l s  i t  shal l  delegate t o  t h i s  purpose and 

the ~ t a t e l ~ o u n c i l  shall be represented by a member from 
- .  

the concerned legal opinion department t o  be delegated 

by its head,within the Urnits stipulated by the law of 

erganislng adjudications and auctions. 
Article (28) The Settlement Committee s h a l l  make sure 

that  the bids* tabulations shal l  be ident ica l  t o  the bid8 

themselves and s h a l l  l n s y c t  the samples, and rates 

and compare these against each other. Tbe Committee shall 

further adequately de ta i l  on the bide tabulation that 

aspects of shortage and +iolation of the t e r m  or the 

s p c i f i c a t i o n s  in the bids tha t ' t be  committee shal l  have 

not accepted. The committee' record i t 8  dI8~~88Iol lS 

i n  a report  of minutes t o  be inserted i n  a eyecia1 regl- 

s t e r  and a copy of such minutes marked by the chairman 

of the Cornnittee t o  the effect  of its being a true copy 

of the origina1,shall be enclosed t o  the adjudication 

documents. 

Article ( 2 9 )  On the  settlement of the bids, the' Comaittee 

shall be guided by the . l a t e s t  previous pr ices  dealt r i t h  

e i the r  loca l ly  or abroad and such pr ices  shall be elabo- 

rated i n  the tabulation lists detail ing - the dates of de- 

I d i n g s  previously concluded and the conmiittee shal l  a l so  
I be guided 'nith the.psarket current prices fo r  which the  ,. 

purchases department shall carry the reeponsibil i ty of 

providing them. 
I 

I 
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In case the Com~ittee shall deem i t  proper t o  cancel  

the. adjudication atid announce i t  .anew due t o  high p i c e 6  
. fi<h'p!.. . 2 ;: - r .4 ..- ..i3f pr,....-...r.. . ..- ' .  . .  . - 

ruih ..d : ~ e p  -=ball-& :&id;ari 'a;declsion, jus t i f  ifd:in-. . - 
. . k,,--.-. . .  . . . . . 

I the s t o r e  oi the a d m t i s t r a t i v e  body free of ,. , all. . . .... chargee -. I and , .  
.. . .., . . . . 

dutie/  'rhllo obs&ring the-,foreign exchange r a t e s ,  the 

expenses of cb&ncy conver6i~n~~etc. . . in order tha t  a .  ' . 

~ t i c l e  ' (w) Negoclatlon and wtt leaeat  o f  krhults &- ': 2 !. 2'. 

a l l  be governed by the provisions of the law or&nlsi- 

ng ad judlcatlons and auctions . ; by . .  a decision . -.. ,adopted . . .  - by :- . - 
the authority concerned,rith ,approval after . .  . * . .  -the consent. . 

of the settlement committee, However i n  .case of -dlf fer- 

ence In  opinion between the settlement Committee or I t s  -. . . ; .  . . 

majority' on the one hand A d  that  of the central Mnia- 

l e t r a t ion  Head or that o f ,  the concerned departmen; head 

on the otherras regards the exclusion of c e r t a i n  bids 

or the c~nsdera t ion  of 8 bid t o  be the best su i ted  one 

for ana .hess  on Its bidder or t o  carry or abstain from 

emping '  negociittions or any ,other .procedur.,e, .then -the :. - . 

matter -@mil, be referred . t o  the directly.  higher author- . .. - 

- - 
i t y  for final .sett leneat.  - ' . . .  . . 

&t in case there shall be a dif&enca i n  opinion 

among the Committee members themselves, aspects of such 

a difference shall be included in the minutes and the 

eettleme& of saEe shall be l e f t  to the authori ty  cmc- 

erned i t h . t h e  approval of the ad jud iea t I ' ' n~&dts .  In?. 

case 'of dlfference i n  oyinlon held by t t e  technical mem- 

ber then the  Corndttee chairman s h a l l  invite another -- - - .  
. .. 



one of the two opinions. 

recornendations signed .by all the mmbere and the chai- 

rman f o r  approval by the folloring authorities:- 

a )' The department Head, i n  case the  adjudication price 

6 h d l  not exceed LeE 50,000 (r i f ty  thousand pounds). 

b)  The Central Administration Headah case the adjudi- 

catLon pr ice  shall not axcsed L.E 200,000 (two hund- 

r ed  thousand pounds). 

c )  Tbe H n i s t e r  concerned or whoever s h a l l  be empowered 
, . 

t o  k t  h i s  forera If the  p& s h a l l  exceed the 

above f igures  . 
Art ic le  (32) Ab segardb' an adjudication of a price l e s s  ; 

than LeE 5,000 (Mve thousand pounds) a-committee shall 

be erected upon a decis iaa  adopted by the competent dep- 

artment head, t o  be under the  chairmanship of a respon- 

sible o t f i c l a l  and u l t h  the  membership .of two -employees . , 
whose posts  and experle,*e shal l  be commensurate t o  the . - . . .  . . . .. 1 . . . . . _ -  . .  . .  , . .. 
objec t  of the adjudication. ~ h l s  c o - 4 t t e e  shall..open t h e  

. . . .. . - .  . . . ,  . . .  . 

adjudication enselopes, inspect  the  bids,. have these ta: 

bulated and then give t h e i r  6ettlen:ent recommendations . - 
. . > .  

for the adjudication a f t e r  completion of .eteps regar,ding . - .  
cheching o r  analysis. The Committee shall record its op-.,_. . . I  



. :. : op&+d by: th is  =ha l lL  k&l &&id- '6 i u b d t t e d  

1 .. 
. . 

. . - i - . .  . .  
: t o  t h e a u t h o r i t y - r h i k h s h a l l  have' adopted t h e  declsion .... . . . . . . . . . . . .  , . : - 2.. : ........ - - ... . ,  . , <,*.'. . ;+ . .,.. - .. . ... . . . ...... . . .  : . . .  .,,. ;t> .,r.,.., ;.;. .".- C - : 

*: . . . .  , -=:...-.4 . .r: + - '  -.*. !-,:&.--,' . . . .  ..- . ,  . . . . .  . 
, for;  ti: eirectiijn. L .-- '. 9 t. .- . . .  . . . . 

I-' . . . . 

. . . . . .  .. > . ; .  . . . . .  -. . . . .  .- ; : . . . . . . .  . . . . . .  . . . . . . . .  . . 

Article (33) 'Ihc adjudication sha l l .  be cancelled I n  cases 

stipulated under the law organisfag adjudications and 

auctions provided a decision .with justif ications s h a l l  

be.made by the approval authority concerned;-Upon the 

I approval of  such an authori ty  ' a single bid to: an- ad ju- 

dication may be accepted provided the following:- 

1) I n  case the requirements of work shall not perdt  re- 
. . 

. announcement or  t h a t  no use rihall be obtained .from re- 

tendering. 

2 )  In case the single b i d  s h a l l  be i n  conformity with 

the t e r m  and the pr ice s h a l l  be proper,' 

Article (34) The purchases director  shall  notify the bi- 

dders whose tenders s h a l l  have been accepted with the - . 

r e su l t s  of the ad judicatlon within at most a aeek as f r -  

on the date of approval of the adjudication resul t  . 
He shall '.ask the bibdeks ' i n  the same notification t%e 

d e ~ o s l t  of the perf oraance bond within the 'specified 

period and invi te  him'to sign the coatract<s-) and a. t rue 

cosy of any such not l f ics t lons  s h a l l  be attached t o  the 

contract while another copy s h a l l  be sent t o  the ~ t o r e s  

d i rec tor  or the concerned division as the case kzy be, 

Eidders excluded or =hose bids shall not have teen 
. . 

accepted shal l  be provided with the reasons for  .excl- . - 
. . 

usion or non - acceptance, 



s h a l l  be o t h e r w i ~ e ~ a  statement i n  writing by the b i -  

dder including all the guarantees and bonds required 

for the execution of the contract s h a l l  be adequate 

provided tb -final perfornanse bond deposit .hall be 

collected. 

A contract s h a l l  be of thm copies,at least, 

shich one shall  be banded over t o  tbe accounts dep- 

artment attaching a l l  bids aad a copy of the tabul- 

at ion lists for checking purposes, ahotber copy of 

the contract shal l  be given to  the enterprsneur w h i -  

l e  the third copy shall be kept r i t h  the authority 

concerned v i th  the, execution. 

Each copy shall bear particulars about the f i n -  

a l  performance bond as regards i t 6  amount, type and 

date of delivery . 
The enterjwneur sha l l  along with the  concerned . - 

departmeat head ,or the purchases director sign the 

model samples and the accepted samples and have th- 
- - 

ese sealed r i t h  red wax prvided that stamping such 

seals shall be in mch a manner as rill make a cha- 

nge i n  these samples Impossible. 

Article (36) The administrative body shal l  inforn - 

the taxation Department o f  a l l  transactions or wor- 

ks concluded ,provided the inf  arnation reported 'sh- 

a l l  include the folloaing data :- 



The triple fiam of the contractor. 
. . .  

The firm address and the -tent district ". . - .  

station and its location . .. . 
' . " > . . *  . , . 'C ;?.13i'?IRA fabl-,---- 

The centract totall price. ?* . 
, . . 

. , o  ;'/j.;-Lr: 
( 5 )  The cammerclal register number of the contract- " 

or and bl s Identity card ( f amily/personal) .nqm- , .. ,sJ :...- . - .  ,rk . .- .. *d - ... 
ber and -Its date of issue. , . . . '  . .  - - .  

, . . . . . . . . .  . . . . . . . . . . . . . . . . . . . . .  .. . . .  . . . . - .  ... ,*- .$*.<:~2.;+++*-r.:. -.: y+-. -: .a,. . . ' 
., 2 ;  

. . . . . . . . . : . . . . . . . . . . . .  :;?.- G.: < 3: < 4.-.: ........ 
- me Admini&,&+& ;:A&,orjty:fi~uld dso a&se fie m~*Taxf~dnunistrati~~j+*: >${;*. 

. $!wC&~ 
of all the details .referred to p. additi~n t o  . the registration n b e 7 f i &  fheq,q$+.,,,,z - .,?.a:r.. -.. . 

5 P .. ., 
*.*,.\..?. +. &X.. * Administration . if the r contrac-hng party is 'st& ~ t ' t d & e p & G d o ~ : ~  . ... . ..... o 

of the law concerning the general tax on sales o. 1 1 or 1991. .?.. . . -:' ..... . - .  ::;;,4: - - .  -..:.,: .. , . , 

. . . .  
.-. Chapter !hro . . - .  . . ,1 : :. , . *! - . . . . . . . . . . .  - 

. . . .  The Umited Adjudication - ' . . .  ' . - .- . .  . . .  . . . .  

~ r t i c f f t  (37) Concluding a contract through a l imi ted  
ad3udication ahall  be effected upon a decision by-the 

concerned approval authority. The invitation t o  sub- ' 

. . , . .  . . 

Elit bide to  the liaalted adjudication s h a l l  be sent-. :. .. 
, . 

by reg i s tered  mall. with receipt acknowledgemeat lnc-- , 

luaiag 'all the information that shall have t o  be stated-. in the . - * - .  
~ w ~ c e ~ e m t  in cake  of a pupllc adjudication accordhi  to , . ..: . .  

. . . . 
the provisions of the' present regulation. . An advert- . . . . .  

- - 
isaaent t o  such a Umlted adjudication upon a permi- . 

ss ion by the Central Administration b a d  or the con- 

cerned department chief may be made,if required and 
. . .  

in this case the same procedures of publication as 

regards t h e  pblic adjudications shall be appl ied .  , - - .  
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ARTICLE 38 ) : 

The limited adjudication s h a i l  be participated by the  
largest number possd le  of those working in the type of a c t i -  

. . . ... . .;. . .r-..: .. . ,.. vf t y r e l a t e d  to,. ,the .object of t h e  adjudication,. and who s h a l l  
. . 

. &GVive b&n ~ ~ c o ~ & &  'in f f i ~ ' . $ & j ~ & ~ & + ~ ~ ~  txir. rfukpli.e and.-e6ht;. ...*,; . 
. . rac t o r s .  

. ,  . .  . 
- .  

ARTICLE (39) :  . . 

Except for  t h e  above s t a t e d '  Nles t he  l i m i t e d  ad judica t ion  
s h a l l  be s u b j e c t  t o  a l l  the rules, conditions, provisions and 
terms stipulated by the present  r egu la t ion  regarding the public  
adjudicat ion.  

, . . . .. . 

CHAPTER THREE , . . ... 
* ' 

The Local Adjudication 

ARTICLE ( 4 0 ) : 

Concluding contract  i n  case  of a l o c a l  adjudication, shall 
be e f f e c t e d  upon a decision by t h e  concerned Central  Adminfstr- 
ation Bead, a d  a l l  Public adjudica t ion  rules, provSsions, pro- 
cedures and terms s t ipula ted  under t h i s  regulation shall apbly 
too, except those related to pub l i ca t ion  and where 8 specia l  t e x t ,  
s h a l l  be made. 

ARTICLE (411_: . - 
~ n v i t a t i o n ;  as regard; 14.1 adjudicatioxb, s h a l l  be 

addressed to the l a r g e s t  number possible of loca l  suppl iers  and 
c o n t r a c t o r s  whom the body s h a l l  choose, t o  deal  with from among 
those  recorded in the register, kept for. t h i s  purpose. 

The 'PRIVATE TREATY.' Committee,. i n  case,oE, necessity,  and 
expedit ionf  may w i t h  ' the approval' of  the Competent Authority, 
proceed to the offices of suppliers o r . c o n t r a c t o r s ,  i n  order to 
hold -a -private t r e a t y  ' s i t t i n g '  with ' themS'and 'obtain .offers from 
them, comple te , and . fu l f i l l ed ,  .according. . to  tbe provisions of. the 
present statutes in 'which case. the Committee shall guarantee, St ' 

w i l l  make. p u b l i c .  to a l l  pa r t i c ipan t s .  in  .the . p r i v a t e  . t rea ty ,  the 
I offers mdde.; ' and-shall 'record 'the' same and the. procbdures taken 

by the Committee in this rcspect!,,in ,+he minutes of .the Private . - ,  - .  .. . ,  . . *  . Treaty session.'(+, . ' 1 . " .  . ' - .  . . . . . . . . - 



bid up t o  .. t h e .  date speci f ied;  for accepting. bids.!-.:- ;. :': A .- . 

. . - -  C -  . . . 
s ' .  . - . .:. . '. .. 

u t i c l e  ' (43) ' ~ & i e d t i o n s  .for l o c a l  bids s h a l l  k. 
. .. 

sent t o  the  contractors or  t h e  s u ~ p l i e r e  the ad& 
- - . . . - . .  . 

1str;tiva bodi.'bhall decida' to inrite f o r  . .  . ' . -  
r .. . . . . .. 

at ion  ln'the id$adlc i t i& by registered s a i l  wltb 

the date speci t ied ' for  the envelop. openlag not lese 

than f ive  dayr. Horever in cam of urgency the  inv- 

e ight  bows before the opening envelope date m d  ah- . 

all be handed over ugainet r receipt baring the date. 

Article (44) Local bids shal l  be opened at the date8 

specified t o  this e f fec t  and ahall be tabulated Imm- 

ediately, Just after openfng. on,the form prepared t o  t h i s  

purpose of. an or ig ina l  rbich shall remain i n  the book 

and cozies t o  be attached t o  the bids. 

Article (45) Approval of recotmendations a d o ~ t e d  by 

the settlement comittee s h a l l  be aecrrded by the  fo- 

1- The cczfetent d e ~ a t m e n t  head up t o  L.E 20,000 

(Tcenty t?!ousand pounds). 

2- The c o q e t e n t  cen t ra l  administration head,up t o  
-. -. 

L,E f+O,OOO (Forty thousand pounds). 



Chapter Four 
Practice Method,~ransacti~n. 

*rticle (46) mct i ce  method of contracting as i n  

. . . . . .  - -  ca-a stdpulated bp th* - h ~ ~ ~ r g & ~ & ~ g .  d-judiclb .. . . . . . . . .  

10~s  and auction8 sh&L b al lowb by a declsion ' 

adopted by the authority coecerned r i t h  approval, I 
such an authority s h a l l  Issue a re8o~ution.forml- 

ng t h e  rractice cozalttee t o  bopresided over and rith 
I 

membership from among re6yonsible o f f i c i a h  whose 

ros t  s and technical, t laanclal  and l e g a l .  expsrience 
I 

shall commensurate t o  the importance and typd of I 
the traasaction. 

Tho formation of a practice c&t tea, shall ,In 

case the transaction 6h- be carried abroad ,be up- 

4 decree adopted by tho competent Hinlater a8 mqu- 

i r ed  by the provision8 of tho law referred to. 

. . 
Article (47) Inritatiorm to .  &bmit offers  t o  prac- 

t i c e  method - traasactionrr u b d l  be effected by re+ - ..;. ' ! 

s t e m d  =dl . . i th receipt . of.  acknow2edgement mdsuch. .  . .  - . 

an invi ta t ion  shall.includ8'8ll the data required t o  ' . 

I 
be mentioned In t b r  advertisements f o r  publlc adjudl- ... 

. ..-- . . . . .  

cations a8 detailed i n  the present . . . . . . . .  regulation q d  the first 

I 
. . . .  . . .  . . . . . . . . . . .  

meeting date,'8&l'br ' specified for  the practice Cornnitfee, - - t o  . .. . -  . . . . . _ a  - 
convene where the eupplf ers, contractor8 or t h e i r  

I 
-. . . . . . . . . . . .  

representatives shall be preserit,"-:d'" . -a 

.. .. The invi tat ions s h a l l  be,ralled t o  the 1qrgeqt ,.. . . ... . . - : .. -- '. Y ; . .b ': - : : . * .  - ' J . . a .  ' 

number F o s s ~ b i e  of those ,uow .. _-.. _.  
i n  type o f  activity 

. .  - " .' '; :.., :! 
_ _ a .  - ..L ..!I . i 

representing the ob&t of the practi;e t ransact ion,  



and.who s h a l l  here been recorded i n  the regi&er  

ma;'& allowed upon &eimIffby the author i ty  co- 
f ; " . - o .. - .' . . . ,  . . .... ...-...---- .. -.-*I 

ncerned wlth ipi ioval  and the practice corn i t t ee  
. . 

s h a l l  carry  Its pract ice  . f unctionc I n  a plenary oda; -. . . .  

session attended by the  suppl iers  and contractors  

where the  Committee shall make discussion with these peo- 

ple .  o r .  t h e i r  r e p r e ~ e n t a t i v e s  attending .the'  meet%-. 

ng the  of fe rs  they s h a l l  have :submitted. .Then 'the 

CoEmittee s h a l l  subnit the  r e s u l t s  i n  the"form of 

recomendations t o  the author i ty  concerned a i t h  ' .  

arproval unless t he  c d t t e e  s h a l l  be eapwerea t o  
. .-.. d i r e c t l y  conclude;. the  .contract deal, ' ''. - -  - 

-The practice method committee s h a l l  record - a l l  
i t s  adopted arrangements and discussions, i n  a report of 

d n u t e s  t o  inciude fur ther  its recommendations 

and then be signed by a l l  the members. 

p t i c l e  (48) The approval of the pract ice  Method 

Comet t ee  r e o o ~ ~ e n d s t l o n s  s h a l l  be l e f t  t o  the foliowing authorities. 

The competent department head up t o  L.P ,20 ,000 .  . . . .  . . . . . . . . 

The sonFetent. c en t r a l  a&inl.tratIon head yp t o  
. . .  " - - 

LIE 50,000, . . 

The congetent minister or whoever s k d l  be d e b  

egated h i s  poweres for contracts In  excess o f  

the above anount. 

k t i c l e  ( 49 )  Concluding contracts  under p rac t ice '  'transaction _ - - - . -  

method sha l l  be subject  t o  the -generalc terms o f  'th6 



'. ..:. A. ... '-.;: . . . . . . . . . . . . . . . . . .  .., -. * . ,-.. ;:. .-.. . . . .  .. .. . . . . . .  . . ... - -. .. . - . _. . . . . . a  . . . .  .. .- ,+y:++c:? :. . . .  rec : t :;..? ....... : ............... * . . : . , . . A . , ........ . . ,, .. .... . . .  . . .  1 . .  . . . . . .  . ~ 
.' . 

.... . . . .  . . * ' ..Z . . I . ' .  . .- . . . .  . . 
. . .  :.--.. . . . . . . . . .  . . . .  . - I. ...... . . .  - .  . . . . . .  . :  

. ~ r t l e l e  (50) '  In cas.6 of necessity where purchnse . .  , .. 
. . .  . . . . . .  . . - ' - 1 -  : - . . . . . . . .  , . . . 

. ,  . . . .services,:' contractoring execution of tra- ij - -  . ' 

. . .  

. nsport ation - or work3 , cantracts direct agreement. &all within .:, '. , 

. . .  

tlons, be .concluded. Such steps shall be based upon . . . . . 4 ' 

a permission by the central adminletratlon Head c o n c e d  

or the Conpetent department chief,& the Qnments shall detail the justific- 

"ationsforurgencyfoll~ing thed imct  agreementmethodand 

the responsible' official &all  write on the payment 

doc,yments a stete&nt...th@t the m i h e .  ar the work. f-.,'. ;, . 
. - 

... . shal1,ar regard. . . . . . . .  f* 'and apecfficdt&lur,bd . . in con?-. . . . .  . ' 
. . .  . . . .  ..... . . .  . . . . . . .  . .  - , - " -  .. ,,, . ., .. :.:-.;.."' ... :. . "*' .- . . . .  . . . . . . . .  r --. . 

. or&ty 113th the  p p o s e  for mbicb the j s h a l l  lk nee- . . - .  .- . 
.. . 

1 ' .  . 
dad and t h a t -  the- p r i & '  s h ~  bd proper. 

. . .  :. : .  . . . . . . . .  : '  
._ - ' .  . -_ . . . . ..-. . a -  *. . .  . . & .  . * . .... . 

. .  :.. - . The apprbiml"of' iesnlts attained -throu& &,s' proca -,, ;,--:: u.. :: - . . . . .  . . . - . . . . . :  . . .  . . . . . . . .  . . . - . . 
-." - .' . , . . . . . x ' ;  . .: . -. . -, . .. * ; ; ?,. -. . . . . .  , :  - . . 

.chie shall hi l*it to:-' . . . . .. - . . . . .  ..: Y .. . . . .  . - . . . .  . .  
. . . . - . . 

1- The'concerned dipartment'head up to L.E 1,000 - - . .  
. . .  . . . . . . . . 

. . 
. . . .  - .  ' : (be. thousand pounds) a s  rgards' &dinsry purch- :; :, : : . . . .  . . . .  . . . . . . . .  . . . . . . . . . . .  . . . .  . . . .  . . . . , - --.: -. 

. . . .  
. .  

. . . .  
. . .  .-. . . . ' .  , . . .  . . . . . . .  . .  ... . . . .  ._ :. . . .  - - . . .  . . . . . .  . : .  . : . LoE 4,000 . .  . ... . . . . . .  . t .  . ,  . . .  : - . . . .  . -  . &!. :.. :,: . . .  ,; . . . . .  . . .  ,. - - 

. .  . .  .:-, . . . . .  . :-. . . .  
..... . . . .  .....-. . .  ... - . .  - 'r' -. " . . : ' .:.. . ..-. . ;,' . .  2- The. central 

. . . ... + . . .  
. . . . . . . . . . . . .  ' .  . .7  . . . . . . . , - .  . ,  . _ - .  .. - ..: ". - , 

a , . . . :  . . 



or works unle&'ln case o f  necesslty and upon the 

spyrood of the co~retent  minister. . t :,.- L 

Article (52)  Without prejudice t o  the provisions . . 
. . 

of the law regulating adjudications and 8uctio~,tG bidders 
- .  ' .  - - .  . .  . .  

ra;lst observe the provisioos detailed In the 

following art ic les ,  

~ x t i c l e  (53) Bids s h a l l  be submitted on the bid 

forms sealed by the sttuhp of the adninistrative 

body and marked with the number and date of the 

receipt  given against paynent of the ,price  and 

on the schc&l of rates , ,f~rcis,attached t o  it, . 
. .. 

and shal l  be . signed . by the bidders and .. sent . . . ins- - 
. *.. . . .  . - -  . I. . 

l d e  an envelore stamped with red wax which i n  its . - - 
turn shall be placed inside another envelope, 

On the inner eavelope the phrase Bid for ( )" 

s e s ~ i o n  dated ( ., ,.. ) ehal l  be aritten while on 

the outer e n v e l o ~ e  tbe naGe address ,  the ad3inis-  
t r a t i o n  body or unit concerned, shall be written,in 
addition to the following Contains bid for sess- 

. . --. - - -  
ion of .... tt . A bid  i n  .this ~a;  shall be sent 

by registered mail f u l l y  paid ,and i t  may be placed 



bidder shall observe the following, 



t o  h i s  bid-provided he i c . sha l l  Af& t-osiue'h t i 2 - '  . 

l e t t e r  i n  the bid -1t;elf '.or 'he' -shall'=eh'd the 
. . .  

.arn;ndment . . .  .in a lattar,latcr.  6 u t t ~ & . v e  be- . .  . .. - . ...'. . -. . -.-; ;-; .&$.>&;. $.::,I, -,$; / -  * . .  . - . ..... ..-. 
-$ore the .date speci f ied .for .the ope- of the .. . . I -  . -.. . . - j .  . - 
envelopes and no other means of correspondence - .. . - : . .' - a ; .  . .:. . .  ..;: 

, ,  . 

ahal l  be considered.. . - . . . .  - . . . . .: :. -. .- . - .. .: -. . . . . 
- .  . . .  

Any claim by a bidder,of an-errorfin his bid,  

shdl ent ire ly  be di8considered,should' such a. 

claim arrive a f t e r  opening t h e  envelopes. 

(4) In case a bidder for an adjudications of the . . 
s u p p ~  of article*,  s ~ l  fa i l  i n  speciising the . . .-; -,. 
price, of any of the tklngs required. t o  be 'sup- 

. . .  . . . 

plied, in the list of.  priies sutmitte'd by bi.,such 
. - 

a failure s h a l l  be considered as abstensiod t i o m  

entering t h b .  adjudication as .regarde-such . .  an article.. 
...y.-. -A- . 

I n  case of contract orins works ,however the ladmin- ,: 
- - 

istrative ' body, shal l  ,while keeping its r ight  t o ,  . . 

execlude the bid, insert  the highest price submit- 

ted to euch an i t e u  for purposes of comparison . : 

mcng all bids,and in case suck a bid sha l l  be :; 

awarded ,he shall be contidered as h a v i a .  abcepted-:-. -. --- - . - . I . .. . - . . . ,. 
the lorest  rrice of euch-hn.itern as,stated i n  the 

other submitted bids,nithout having the r ight  on 
. . .  . - 

. . 



. . 

. . . . . . .  . . . . . . .  - .. .. -7.. ;. . . . .  :: ......-........ :. . . .  : . .  ....... - 49 - 
:--> :.. ., 4.- . . F.. .;. , .,;- -,-. : . .... - .. _ . ' _  .. .. .... .+'. . " .  - . . i . . 

.. :~jfr~Ei:--yi~rt:,t~t~sPUt* .b-...'~er*: . . . . . . .  .:;.., -:~~*<.:*,. . . .  ;*. ... .- . :,.: . . . . .  .......... . . . . .  2 .  , 
.*a:*. . ' . . ,  - ............... . . . .  .. , , .,:A;- :.- :- . . . .  .. . .  . . 

I 
. . , . . , , . '  - - .. "'. . . . . .  . . _ I . .  

. ,.. -. . . . . . . . .  ' '4 . .  - . . . .  .-..- . . - 1 ' .  - . .  
( $ ) m & i c o t i ~ ~ ~ ~ B ~ l ; ~ ' . q ~ m a d ~ ~ ~ i n i  the price .list ,rrh;her - . . . .  . - . .  . . .  . . . .  , ; . . , .  . . . . . . . . . . .  . ...< .... - , . . . . . . . : . . . .  .'.? . ,.. .... .:. . . .  ... . . . . . .  
': : ' -  the $rticle2.&hdl here' been nanufabtured in .: ;: . ', .' 

I 
..... . . . . _ . .  . . . . . . .  . . ..$... , ..:.,. -41-.5 :~.,.r_%i :.A,. : .w~ . .  . . - . . _ . .  . . . ......... .. ..... : .+. .C&. ..:a .,... ... ,*: . , ... .r.r.;. . .* ' .--:,*.-, ,.. ........ . - 

. ' -: C E - t :  .or .ab&oad.:and. i n  case such $fi&&ficnZs~%,.-.- , ,. - - . - 
. . .  -- . . . . ., ..;: . . . . 

I 

the items and shal l  &so cover the comy.letion of . . 
al l  the W O T ~ B ~  'd&er srrm to tbe  &&lstration 

application ' of these prices, beedlkss of the , mar-'. -:. . .  - . . . . . .  . - 
' --.- . ... 

- . :+:: - .  : k e t  f l t lct~t ion+.or.  fluctuat-ions l a  ibrelgn'exch- . . .  - - ..-. "!.,.... 7 . - - .  yV.y,-.- ...- ".., i'.* .;' . . . . . . . .  -. ,... ; .';'. c. ...'-' .;,.'.-.$: -. ' < . . .  ?. . .  ..& 7 , . .  .!- ...- ;. ?. . .  -* 
;- .-' 

. . . . . .  . . . .  - . a g e ,  cast- : tariffs  excise duties and:.all'other. - .  

. I 
. . ,... * " - -  . . .  ...; . . . .  ...... . . . . .  . . . . I r ; . ' . .  ; . . . . .  . . . . . . . .  . . :duties.  ;;:>,: - - .  , ." _. . . . . ..-. - , . . 

. . . . ...f,t.9.. a>.,. - .... .; ........ :. . _ . .  -1 . . ... . :  S :  . . . . 
. . 

I 



er shall see and submit a statement of, his having 
. . 

seen th& and he shall makc his supplies accord'in(i . . 
. . . .  . I . .  . . . . .  . . .  

' t o  them inen if h i s b i d  shall be d&lo&& other ' ,  

battiplee. 

However as regards food stuff and chemicah,sup- 

ply &all be effected in conforuiity rith the s p c i f -  

icat ions epecified f o r  them,and i n  case such suppli- . . 
I 

ers shall have no ~ p e c i f i c a t i o n s ~ t h e  art ic les  scppl- 

led shall be according t o  mmples required t o  be sum 

bei t ted  'r i th-  the bids. In cask euch. ~iamp1es ;hail be . . . . . . . . . . .  . - ' 7 . '  ,. . 
liable t o  deterioration and '6hdll not remaii;$holi! ,up - .  . . . .  
t o  the -date of delivery such suppiles 'ahall be alece- 

Fted,provided the re su l t s  of their analysis shalI be 

identical t o  those carried on the samples of supply. 

Regarding engineering, metallic and e lectr icd  

products, the supply of same s h a l l  be in accordance 

t o  sanples, Rowever sanples  may be provided bct cnly 



: .  . * 

ble as of the date of Its outgoing by the bidder, 
. . . . . . . . .  . . ..., . . .  

regsrdless of the-dat*' of its being received'bi the . 
. - .  . ......... -. '. 

adninis trat ion body up t o  the bid expiry: date spec- 
. . . . . .  . ...- . .. ' ..- 

l f t e d  by the bid form attac&d t'o the term. . . 

. . . . . . . .  . . . .  . . . . 

4xticle (58)  In case a bidder shall  rllMraw his bld 

before the date specified for. opening e n v e l o p ,  the 

preliminary performance bond deposit ,shal l  be the . . 
property of the body withoi t  haring'a need t o  w a r n -  

... % :. 
lng, flling a claim, t&ng any' other measure or gi- 

. . 

I 
... b r 3 ,  . , . . . - . . 

ring evidence of say damage incuried. - -  1 -  



. . .  *. . ,  . . .. _ .  
i . a .  

. . 

time when he s h a l l  send t o  the a d a i ~ i s t r a t i o n  bod; 'a 
. . . . . .  - 

no t i f i ca t ion  t o  dthdraw h5s deposit  and- thu. rew . 

. - .  - .',%. . . .  
. & l c h  . (59)):.  :A bldd&. shall .be a r e s i d e n t .  of. thq' . . . .  ?.-. !. . . 

. . 
Arab Republic of Egypt or shall have a .  w e n t  there-, 

In, otherwise he shall specfly in U s  bid  the agent . . .  - ;  

eqpooered by - - in  'the Brab Republic of Egypt in-..;: ; ..... . . .  . . :  . . .  

case h i e  bid s h d l  be awarded and he shall detai l . ;  

i n  his bid  the  address where he shal l  be contacted 

and any claim or declaration s en t  t o  such an ad&+' 

ess s h a l l  be considered a s  proper' and legal. 

In case a bid s h a l l  be 6ubmltf.d by the  agent 
. 1 

of a bidder, t h i s  agent s h a l l  subxlt with the of fer  
... 

a porer of attorney a t t e s t e d  by the  cornpet& aut- 

. b o r i t i e s  in addit ion t o  a l l  data and documente he . .  
. - _. 

s h a l l  have t o  submit as requirad by the.  laas , and. . .. . . 

rules organislng such a step. 

Article (60)  %ry bid subnitted by a company,&all 

enclose an of f i c i a l  copy of its cons t i tu t ion  contr- 

a c t  and statutes,  On the subrzission of a bid  by a... 

c o m e r  cia1 f i r m  e omposed .of "Gore than 'one' person . . .  m,of&ial .; 
. . - . . . .  - . . .  . ..;. . ': . . . . .  

copy of the association contract  shall lk. je'attai;h'kdi -',' ' . 



l n ' bo th  cases ab&, - tia copy subrjit ted shall . . . . . _  . - .  , . - - .  . . . _  
enclose data  of the  per& (*) author ised ' t*  =oh- 

I 
.c, \ : : . .7 " , . '  - 8  x .- ".... .:.. -.'.-...-: ,,. . .-' . * 

. . . cl(l&- onracts o&si%aaf - a - UT~) .=*mpw :fiz&; '; . : .: ... . ... .. -+ i: . ?:., 
- .  . . . .. . . . . .  ; . . : .  . . .  . - .  

the  &tent and l i m i t s  of such an entitlement, the. 
I 

n a e s  of o f f i c i a l s  d i r ec t ly  responsible fo r  'the 

execution of contracts,  eigning rece ip t s  and glv- 

I 
lag certsficates for papent on.behalf o f  the con- [ 
pany OF firm along r i th  specimens o f  t he i r  signat- 

u res  provided tbese s h a l l  be the same as those app- 

ear ing on the  copy of the  contract or poTer of att- 

orney. 

In case the  bid s h a l l  be submitted by a person 

of moral or physical e n t i t y  a c o ~ y  of his taxation 

card s h a l l  be attached. 

Art ic le  (61) The bids  shall reach the administra- 

t i o n  body or urrit concerned at  most a t  noon ti- 

. twelve O'clock on the day specified by the  advert- 

isement) and bids  submitted a f t e r  such a dzte, s h a l l  

whatever reasons f o r  delay may be, e n t i r e l y  dieco- 

l r t i c l e  (62) The administration body shall have the 

r i g h t  t o  check the pr ices  submitted ~ h e t h e r a s  rega- 

r d s  t h e i r  individual  items or t h e i r  t o t a l s  and s h a l l  

carry the  physical corrections i f  necessary . 
The p r i c e  stated i n  w r i t i n g s h a l l  be the one t o  

be considered , and a bid based on a reduction , 
percentage i n  the l o r e s t  price i n  a l l  bids s u b ~ i t t e d ,  

s h a l l  be discansidered, 

Ar t ic le  (63) Bids accompanied by c red i t  f a c i l i t i e s  
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i$tiele (64) Deliv& of s&illes s h a l l  'be e e e &  . . . . . 
: ted -at the dates and stated i n  the lists of 

pr ices  and the folloning sha l l  be observed on pre- 

paring the bid -pkices:- 

a) . In case delivery of a r t i c l e s  shall be FOB., the 

price stated I n  the bid,shall include package of 

case., tins, barrels, bags,, .etc.. along with the 
transport expenses until1 loading on board ths ship. 

%) If delivery shall be. ( CfF- or C & F. ) or at the 
. . 
port  of destination, the price' sh& in addi t ion  

t o  item (a) abotie Include sea or air freight,  - 
unloading expenses from board of ships and insu- 

rance dues, in case of CIF, and the arrival port . 
I n  both cases, i f  the  entrepreneur shall put In 

I his bid a condition t o  the ef fec t  t h a t  the Concerned 

stration body shall pay the price through a l e t t -  

er  of credit t o  be estabrished I n  h i s  favour or 
. . 

la favour of hts clients &mad or inside the anmt- 

ry, then the costs of establising such a c red i t  
- .  

s h a l l  be borne by t3e bidder  and he s h a l l  detail 

i n  t h e  bid thC amounts required t o  be transferred 

abroad, the so r t  of currency and the place fm bhere 

importation shall take place. 

-. - - 
Rovever the competent IGinister may upon th6  - -  

approval of the settlement comnittee,accord. for 

t he  sdziinistration body t o  endure the c'osts of 
. . .  



. . . . .  - 5s - . . . . . . 

establishing the l e t t e r  .of credi t  If so required by . . . .  . . . .  . - .Yl 
. . . . 

. . . . .  .. * .  the ent r&reneur .~ovidgd that euch. a condlti& . :. .- . . . .  , .,: 
. . . I 

.. , . . . . .  ................... . . shall . . .. bq..f *en ..tat?.. ~.PY&W..$S 99.. 9a.,.cw~.w+,993 .pad. ,.- .,. ..p,2..,t,.. ;.. >*.: 
. . . .  . . . .  . . .  . . _ . . . '  . -. . . 

! ' .  

prefere.nce among i m i o u s ' ~ o f ~ e r s  as rep* the . .  

... . . . .  . : . . . . .  . - . . . .  -. and ~uallflcations'submitted. ' ' 
, 1 

C) I n  case delivery s h a l l  be, a t  the s tores  of the  

admidstrat ion body stores, t h e  price shal l  In 

addition t o  contents of item(b) above, include the 

customs and other duties ind taxes i n  force at the -. 
t i ne  of submitting the bid and Enland freight In 

a manner t h a t  the a r t i c l e s  shall be delivered t o  

the s to res  of the administration body free of all . , 

duties  and expertses. 

d)  I n  case a change shall be iatroduced t o  cuetoms 

tariffs or other taxes collected on the  a r t i c l e s  

supplied In the  period between the bid submission 

and the delivery closing date and that  s u p ~ l y  s h a l l  

have been completed during such a period, 

then the dlfference,shall,accordlngly be sett led,  

provided the entrepreneur sha l l  give evidence t o  

h i s  payment of duties an3 taxes on the a r t i c l e s  

e u ~ p l i e d  on basis of the r a t e s  amended upward ,but 

I n .  case such amendnent shall be othenrise concerned with 

reductions of such rates,the difference shall be 

deducted from the contract price, unless the ent-  

repreneur shall prove that  payment of suc3 dut ies  

and taxes sha l l  have been made on basis of the - - .  origlnal rates before the amendaent. 



attend the session of openhg the envelopes at  the 
. . 
ti& speclflcd thereof ln order to  he& .prices of' . 

bids  &mitted,rhek read out. . . r 

&-ticle (66) fn case pricer shal l  be edud as reg- 

a r d ~  two' or Bore bids, divisioa of quantities anno- 

unced may, i f  such a step ehal l  be i n  favour of the 

worklb effected,  rra#lg those bidden .Ako,ia case the bidder of the 
. . . . .  

l o a e s t  prices sha l l  require longer periods for d e l -  

ivery,not favourable t o  the Interest  of workpat the 
. . . .  a .  

administration body, the contract may be cencludeii 
. . . - . . .  . . "."., . a , . - ' .  . . . .  .' .. . . . . .  , - .  . . . .  . . . . . .  : ...- . 

. . 
:.;.: kt'b the .f olloring. $econd best blader; t b provide the . . .  . . .  , . .  -.#- . . . .  

. . least' &antity re iu iwd  f o r  kuppl& .thk s t & k a i -  - 

thin the period falling between the two del ivery  

datespanother contract with the first bidder of the lawest price,to 

p m l d e  the re s t  of the quant i t i e s  and the sett lement,  , 

c o m l t t e e  i n  t h i s  case shall insert i n  I t s  report the 

balance in stock of t h i s  article I n  the ~ t o r e s  and the consuo- - - -  -- - - 
- .  . - 

ptlon average rate. 

a d s  submitted b:< vocational - tmining , centres 
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and ~ ~ i i a i .  ~ r ~ a n i s a ~ ~ ~ ~ ~ ,  erected by a decree by the , ' .  . . . 
cmpe ten t  minister  shal l .  be preferred when - the i r  ?prices. . '  ':.':.' 
s h a l l  be equal t o  6ids of l ea s t  p r ices  and when these 

.*.:. ;- ' '. . . .  . . :... . . s ha%&. be: h ~ ~ c o n E ~ ~ l k y . . . V i : t B :  . 
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. , . . ... . ... . .  . . - .: . - . . - .  - . * .  . 
Ar t i c l e  (67)': .'. 5 " . 

'-In cases OF urgency, amounts In  advance of the  price 
of a r t i c l e s ,  contracting of works, t ranspor ta t ion o r  
services ,  concluded, i n  case such payment i n  advance sha l l  
be among the conditions of contracting, provided t h e  follow- 
ing l i m i t s  sha l l  be observed:- . I 
- Up t o .  SO percent of the  contract  price,pravided that the 

approval of concerned centra l  administrat ion head sha l l  
be secured. . . j . .  

I 
- - Up t o  .lo0 percent of the contract  p r i c e  provided that .the 

. approval of the  competent minister  s h a l l  be secured. 

Payment i n  advance shall be made against  a l e t t e r  of an 
approved bank guarantee a t  the same value and i n  the  same 
currency, f r e e  of any liraits and val id  u,p t o  the date  of 
t h e  cont rac t  execution caaplet1.on. 
Cases of concluding contracts between two bodies 
subject  t o  the  provisions of the  law organising adjudications 
and auctions,  shal l  be aanpted from t he  conditions govern- 
ing t h e  l e t t e r  of guarantee referred to above, exceptionally. 

I 
1 

Accepting the l e t t e r s  of guarantee subrni t t e d  'by the  a 
Public Sector Authority Concerned, may be excepted 
with the approval of Its Board of Administration, 
f r a a  the  advance payments obtained by the  caapanies 
a f f i l i a t e d  t o  the Authority, provided they a r e  not 

'*t ied down by any conditions, and t h a t  they a r e  valid 

I 
u n t i l  the expiry date  of cont rac t  execution.' ( * I  I 

On holding c a p a r i s o n  and preference :among the  bids,  an 
i n t e r e s t  r a t e  equivalent t o  t ha t  announced by the Central 
Bank a t  the  t h e  of se t t l i ng  the  adjudications s h a l l  be 
added t o  the  bid pr ice  accompanied by the  advanced payment 
on the  amounts of same required t o  be paid in advance, and 

t 
such an i n t e r e s t  s h a l l  be calculated on payment da te  of 
such amounts till the time they shall.  a c tua l ly  becaue due. 

I n  a l l  cases an  advance'payment(s) s h a l l  be within 
t he  appropriations allocated by the  budget of the f inancial  1 year where contracting sha l l  be concluded. 

(*)  Added by D. No. 19 / 1985 - Offic ia l  Journal  No.30 



. Without prejudice t o  t h e  p r w i s i o n s  of .the,law organi- 

sing adjudications and auctkons, t he  performce . . bond deposi ts  
s h a l l  be paid i n  cash and the b i d d e r  may reg\iert decut'ion 

. . 

of such a deposit .f ran monies due t o  h k  'at the administration 
body, provided these s h a l l  be due .for.-payqent . to  him a t  the  
time of submitting the  bid or a t  the  time of s u b i t t i n g  an 
application as regards t he  final perfo&ance' bond deposit.  
Payment of such a deposit  s h a l l  be allowed through guarantee. 

I 

Bowever, 'a guarantee t o  the value of' thce depbsit 'may 
not be advanced in case it shal l  be leSs..than..twenty pounds. 

Article ' ( 69 )  : . . 

In  case the  bond depos i t  s h a l l  be i n  cash, it s h a l l  be 

imbursed at one of the  government treasuries against  an 
o f f i c i a l  rece ip t  of which t h e  d a t e  and s e r i a l  nqnber s h a l l  
be inscribed on the  bid.. 

. .- A bond deposit  may..be s u b i t t e d  enclosed w i t h  the  bid 
i n  the form of a posta l  order t o  i t s  value. ..No i n t e r e s t  - - 
s h a l l  be char& .&such . .  ak&nts. _ -  . _. 



Cheques drawn on local  banks : s h a l l  be acce~ted if 

they bear payment acceptance by the bank on whlch 
I 

they shaU have been dram. . . . . . . . . . . . . . . .  . .Cheques drawn on banks . 
. . . .  " -_.. - . .  _. . . . '. . 

proved banks . . . ;.:. s: p j  5 :,t .__- .--.-.-. .. 

. . . . .  
~osever ;  In caie of neceseity, ordinary' hW& but 

. . 
neither bank chepuds nor those ,m&ked by the banks _ . . .  on 

. . .  

which fhey:ahall bare been draa may be acct$.ed. - . 

I 
. . -  

should.  there :be 'adequate guarantees. . . 

: ... ....... . - . -  . ... .>. .* 

C... . In  case ' the' perf ornkrice' bond deposit s h a l l  b' - - - . 

in the shape' of a l e t t e r  of guarantee, such 'a l e t t e r  

s h a l l  have - t o  be. Issued ,by one of the appr'oved -lo-, . 

tsl banks and.-shall not be -cormec@ with any 1-t . , 

or condition rhatsoever,and the brsk s h a l l  pledge t o  1 
pay to tor  t o  order of the administration body an am- 

ount equal t o  tha t  oflthe prellmlnary performance 

bond deposit upon requestsin tota1,and the bank shall 

be prepared torene? the val idi ty  period of the l e t t -  I 
er of guarantee fo r  other periods , ' accoding t o  what 

deemed proper by' the amwmed Mstratian body in whose 

fevouf t k '  bond s h a l l  have 'been l$subd . as . soon as it is 
* pnd ,,,itlli,"t gi* m;'cxmd&ntion to objections 

raised to this effect by the bidder . I 
- - 

&ny of t h e  administrative bodies, shall on re- 

ceiving a guarantee for a final performance bond de- 

posit  from a bank authorised to issue such l e t t e r s  

of guarantees or a branch there .of,  such a body sha- - .  

11 have t o  make sure that  the bank or  t h e  branch I 



. . 
Economy and Foreign Trade .it shall discern that a . ' 

. . .  . . . . . .  . . 
. I . . _ .  . . . .. ' .' ';- ..'. , .. . . 

bank khb:lI"ba& ax&ed=d (the a&m& llmit..s~+-- . . 
. . .  . . . . .: .. ' . . . . .  . . . . 

. . . .  > , ..... : r .  . , . . . . .  . . : . .  . . . . . . . . . . . . . . .  . . .  I ..<, _ . .  : - .  . . . 

l e i  &' it,rds&diw y w ~ t e i ~ ,  th i  wnlstr?. . GII~U::. : 
. . .  

* v '  . . . .  . . .  . . . . ... -,:. . -- . . .  , .  . . 
' . .  . . . . . . _ . . .  . . .  

p r o ~ p t ~ - a d v i s e , t h e  body concerned i n  ,order that . :.- : - . 

I % .  

the la t t er  s h a l l  claim from the bank to  pay sit- 
C 

I 
three dye .  ad of n o t l f i e i t ~ o n  the ammt o f .  the, . ' - -  

. '  . . . . . . . . 
l e t t e r '  of marantee In cash. . . 

In' case the guarantee shal l  be for a limited 

period tho val ld i ty  of such a period shall not fall 

less than 30 days after the end of the period ape- 

cifled for the b i b  raltdlty .  As regards the f i n a l  

performance bond deposit, the vs l idity  of the let- 

t e r  of guarantee shal l  be for a period beginning . 
. .  . . 

r i t h  td* d g t e o f  It; &ue till three months- after 
. . 

the contract period expiration, unless o t h e n i s e  
. . . . 

agreed $pons .:. - .  

k t l c l e  (30)  The f ina l  performance bond shall  not 

be collected i n  case the accepted bidder sha l l  de- 

l i v e r  a l l  the a r t i c l e s  which he shall  have been 

awarded t o  d e l i v e r  and these shall have been final- 

l y  acceptedby  the contracting administration body -.-- -. . - . -  
- .  

during the period specified for depositing the f in-  

a l  performnce bond. 
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In ease t h e  accept=d,.supply  hall have been.. . - : 
f o r  a p a r t  -'of .the articles referred t o  and  the :pr&e .. 

of  same s h a l l  -be adequate-to-cover  .the anount ,of,,,-: 

t he  f i n d  performance bond,then t h e  equivalent  of . 

such bond s h a l l  be deducted from the  value of the 
.. - 

a r t i c l e s  a l ready del ivered  and such a deducted amo- 
. . 

unt i h h l  .be . kept . . . .  with t h e  ... 'contracting - .  party as a 
. . .. . . .  . 

final perfo&anca .. . bond I till such time .hen the con- 
. . +: . y : .  -." . . , . .  - .  . 

t r a c t  s h a l l  have been executed, . . 
. - . . .  . 

Art ic le  (71) Yithout prejudice t o  the provisions 

of the present  r egu la t ion  the  preliminary p r f o m -  

ance bond depos i t  s h a l l  be refund t o  bidders whose 

b i d s  s h a l l  be unsccepted,rithout waiting f o r  an ay- 

p l i c a t l o n  t o  be submitted by these  people and whet- 
. . 

her  the depos i t  s h a l l  have been i n  cash, a cheque 

or a l e t t e r  of guarantee and wl th in  seven working 

days a f t e r  t h e  e x p i r a t i o n  o f  the  period sgeci f ied  

f o r  the  b i d  v a l i d i t y  or before t h i s  date,  in case the 

f i n a l  p e r f o r m m e  bond d e r o s i t  shall have been col- 

l e c t e d  from the winning bidder. 
. . . . 

The final performance bond s h a l l  be kegt  i n  

ful1,up t o  the  t i b e  the  cont r&t  s h a l l  finally have 

been executed i n  conformity v i t h  the terns. Then 

the  f i n a l  perfornance bond or whatever l e f t  of i t  

s h a l l  be refund t o  i ts  owner without hzving t o  

wait f o r  an  app l i ca t ion  by h i m  t o  t h i s  e f f e c t  and 

within a period not exceeding seven working days 

a f t e r  the  con t rac t  f i n a l  execution i n  confornity 

with the  terms, 
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. . . . . .  : . '~ r t i c le :  mj . .  ~ ' d e c r ~ e  r i i h  j u s t i f ~ i a t i o m  shall  be . . ' 
: - .::--. :. . . . . . - . . * .  :". . . .  2;. , : .?- :>- , .+<' ' ' . . '  _ . . . . .  . -. .... :. . . . 
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delegated : to  jsxer%,. ...his - . . . .  povek ,.<. i n '  :. .cases . . .  - . of exti- . -: :: . :. . . . .  . 
z.... :. : , .. ,,:..:.:,+ .:, .: :, ::. : .... - ..... ..; .. .. .. . . . .  ...; .-._ .I . . . . . . . .  . . . . .  <,,.; -*.. ::; ;.+ .>.*:; :. - .- ,.: . - ...; . . . . ,. -.. . . . .  . . .  %pfle: -. . . .  . . . .  d ~ d ~ ~ ~ ~ l s t i c  . . -firm< f r & d e p o a l t l w  t h e  p r a -  . . ' 

. ,  
. . . . .  . .  .. :.;-,:.!",,.-'.. ; -  -.. . . . -  . . . . . .  . . . .  ... - - .  . . . ....! -.., ::. - ., _ .  . .  .-- ' .  . . . . . . . . . . . .  ' * .. . . . .  :.Uanary, ' f ~ ~ . ' w r ~ o r & c e  ,bonds,: ertted&hg. t h e  - : . . . .  . . . . . .- . . - '.. , . . . . 

delay.-.spec1 fisd - f o r  depositing '. p&f ormance bond . - 
. . . .a 

. (for  not .more tha t  t e n  days or reducing such perfor- 

-.mance bond by no t  more than 50 percent. And accord- . - 

.inb t o  rulds and conditfons st ipulated under the  , 
. . . . . . .  . -. . . .  . 

"law' . . of ad3udications and auc t ion i , ' .  . ' . . . . . . .  . . ' .. . . 

PART FOUR . 

Contract &cecution Wasures 
Chapter Ckre 

General Condtions 

' Article (33) Ths period specified for supply shal l  

begin rith the day, next t o  that the entrepreneur 

s h a l l  be n o t i f i e d  of accepting his bid,unless othe- 

rwise agreed upon, and no t5 f~ca t lon  of entrepreneurs 

abroad sha l l  be e f f ec t ed  by cables t o  be confirmed 

Ki th  l e t t e r s  l a t e r .  
'k - 
. . 

A n o t i f i c a t i o n  s h a l l  f n  addition t o  contents . . . . .  . . . . 

:prokidad under article (34) of the preeent regula- 

' t l o ~ ' ~ b k l ~ ,  deta i l  the a r t l c l a e ,  quant i t ies ,  rates . . 

and dates of cornencement and c o ~ ~ l e t i o n  of supply. 

The period specified for t he  execution of works 

contracts sha l l  begin d t h  t he  date where t h e  d t e  

shzll  be hsnded over t o  the  contractor and,such a 

-hand over s h a l l  be on basis of a report  of minutes - - - - -  
giened by t h e  two par t ies  and mde of two copies of 



spec i f i ed  t o  hFm by , the  adn\inis trat ion body, i n  the  . :: 

n o t i f i c a t i o n  which be:sfiould have . - .  received, to the effect of - 
h i s  being t h e  winner, a r epor t  of minutes s h a l l  be 

made and such a d a t e  s h a l l  be considered as sgecify- 

ing the cammencement of work execution period. 

Article (74) 

In  case  t h e  cont rac t ing  pa r ty  s h a l l  v i o l a t e  any of 
t h e  con t rac t  condi t ions ,  then t h e  body of contract ing 

p a r t y  s h a l l  have the r i g h t  t o  breach t h e  cont rac t ,  or 
have the works e%ecuted d i r e c t l y  a t  t h e  expense of the 

. . . . . . . .  former party.  . 

Breaching of con t rac t  execution a t  t h e  expense of 
the entrepreneur shal l  be adopted upon a decis ion  by the  
a u t h o r i t y  concerned with giving t h e  approval, and s h a l l  - 
be declared t o  t h e  cont rac t ing  p a r t y  by reg i s t e red  m a i l  
w i t h  acknoweldgement r e c e i p t  on his address s t a t e d  i n  t h e  

c o n t r a c t ,  and without having t o  adopt  any o the r  judfciary 
or admin i s t r a t ive  measures. 

Article (75): 

Under no circumstances s h a l l  an entrepreneur or con- I 
t r a c t o r  assign t h e  con t rac t  or amounts due  t o  him p a r t l y  
or wholly to  t h i r d  party.  However he hay assign such 
amounts t o  one of the .banks  and i n  such a case t h e  accord 
of  t h e  bank t o  such a s t e p  s h a l l  be adequate and the  con- 
t r a c t o r  or the  entrepreneur s h a l l  remain responsible f o r  
t h e  con t rac t  execution, provided t h a t  t he  acceptance of 

I 
t h i s  assignment of any amount due t o  him s h a l l  not  r e l i e v e  

him of h i s  l i a b i l i t y  t o  any r i g h t s  of t h e  administrat ion 
- .  . - . 

I 
body t h a t  may be due by him. --- I 



. . 
'attest'ed and upon t h e  approval of the competent cen t ra l  adminis- 

- - - .tratlon head. 
,-• -. . 
:'.. .: . I n  case a contract  sha l l  be concluded with more than one .. .-= ,. - 
' ;c&tractor,.  or entrepreneur, and one of these s h a i i  have died, 
$&en , - th;.administrative body s h a l l  have the right,either to terminate .- - 
%he 'cont rac t  and refund the perfomance bond, or t o  ask the rest 
of cont rac tors  ox: ent repreneurs  to  proceed with t h e  execution of 
the con t r ac t  

. - - Termination in a l l  such cases as above,shall'.be effected . . . . .  

through registered aai  1 with acknowhdgemen t r e c e i p t  without 
having to resort t o  any other measures or t o  law court. 

Article 1 6  (Bis) .repeated" a (*) 

Administrative bodies subject  to the provisions of the 
'present  executive regulation,shall have the  r i g h t  to amend quan- 
t i t ies or s i z e  or scope i n  its contracts  by an increase or dec- 

rease  wi th in  t h e  limits of 15 percent a s  regards supply contracts ,  
30 percent i n  respect  of food supply contracts ,  and 25 percent 
regarding works contracts ,  and under the  same terms and prices  
without rendering, contracts with such bodies, t h e ' r i g h t  to claim 
any compensation t o  t h i s  effect .  

The concerned authori ty may, with the  consent-of the  contrac- 
tor,extend the l i m i t  of percentages s t i p u l a t e d  i n  the  previous 
Paragraph i n  case of emergencies, and such a step sha l l  not affect 
the p r i o r i t y  of the  contractor as regards t h e  order of hls bid , 
and also provides t h e  availability of the  financial appropriate 

credit  required. 

( * )  Article 76 Bis is  added by D. No. 234/1984 - The Off ic ia l  - - - 
Journal No. 2 6 4 .  
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. . . .  On Terms of Works Contracts . . , .  . 
.1' 

r f? . . . .  . . . .  ......... . . . . . .  .. .; . -.:.':,.:. . . . . ? .  . ' I  . .......... - .  *. :. - .  . . . . . . . . .  a :  :v .: .I- .  .: .,I-.;*.. . . .  

I 
.' , Execution . . . . . .  . . ...- . . . . . . . . .  ... ... . . .  .. ' - . . ,  r . 

. . .  . . . . - .  . . . . . . . . . . . . .  - . -  . . .  . . . . .  - - . . A r t k l e  (73)- A contractor &dl .obB.~vafgo+erm:~:!-.--~ - . '  - . . . . 
I 

. . . .  . . - . ' .  . . - .  :' 
c n t  . i& i ~ a  laws and 'sgul~t$ons related t o  . t h *  - :. 

. . . ,... . . . . .  . . . . . . _ .  . _ .  - . . . 2 .. ,. . .  I . - 
execution of the c o n t r ? c t  ob ~ e c t  t idcludin6 * t h e  o b  ." . . . . . .  . . . . . .  ! :. 

. . t a i m e n t  of the  licences,and he shall b' responsible - - . I 
for  keeplng order  a t  s i te  o f  work and carrying out the 

orders  of the  administration body t o  clude' my ' 
. . 

who shaU :neglect o r  &fuse ths  app l i ca t ion  , 

. . . . .  . . . .  . . . .  - .  . . .  .... . . .  - .  
ol. tbese orders  or s h a l l  attempt deceit or vio- . . . . . .  

l a t i o n  of the  provisions of these terms. 1 
.a . ..;. , The cont rac tor  s h a l l  also pledge to take  a l l  

precautions aimed a t  preventing in3urfes  among or 

death of any of t h e  workers or t h i r d  party or  'dm- 

age property of the government or individuals, H s  . 1 
r e s p o n s i b i l i t y  i n  this respec t  s h a l l  be considered 

d i r e c t  and a i t h o u t  the Lnterference of the  a d d n i 8 -  
I 

t r a t l o n  body. 

Ia case of his v i o l a t i o n  of any of the above - 
.obl igat ions the  adxdnis t ra t ion  body shall be en t i -  

t l e d  t o  carry, these,out  a t  h i s  own expense. I 
p t i c l e  (78) The cont rac tor  s h a l l  i n s p e c t  f o r  h i m  

s e l f  t h e  nature of the  works and s h a l l  carry  hate- 

ver  t e s t s  e tc .  t o  mke  sure  t h a t  the approved spec- 

i f l c a t l o n s  and designs are  most s u i t e d  f o r  the  works 

and he  hell advise the  adminis t ra t ion  bo5y i n  due 
- - .  



. . . . . . .  . i. . . , : .  .,- . . . . .  . .<;..; ' 
. - -  ;; . . . .  . . . . .  

<parts,.':p~ant'; machinerr .that shali ..bare been b;o- , '.: :. 
. - .  . - i 

-.u@t by the'-cbntrac'tor t o  the s i t e '  of works or lrnd 

-. . ' .  . . ...... . . 

: of tb works 81.0 a l l  other terporar). facil i t ' i&; erectf&, 
, . . . . . . . : &d raks, shall . . . .  remain and shall not be-. moved or . . '. . '. . . 

disposed ofpunless s o  authorised by the adoinistr- 

ation body t i l l  such t ine  when tenporary band over . . . . . . . .  .I - 
*shall take &uxrprmided these shall &&n 'widp; 1 .. 
a:.-: ' . ., .- . . . . . . . . . . 
-.the' custqdy and the rps;onsibility o f  the contrac- ; 

. t o r '  alone. The sdrdnls trat ion body stall. i n  this . . 

&ard hold no &sponsibil l ty due t o  loss, damage, 

tbef t  or aay other  reason. 

The contractor shall prepare a suitsble place 

for the storage of deterloratable materials because 

of atmospherics in order t o  provide protection for  

.then i n  a manper t h a t  s h a l l  be satisfactory t o  the 
'c. . 
f- 

administration body engineer. . - 

-Article (80) The quant i t ies  and weights stated i n  

the list of rates s h a l l  be considered as a ~ p r o x i ~ a t e  

l iab le  t o  be Increased or decreased according t o  

t he  nature of the o?eration 2nd the prpose of such 

quaa t i t l ee  and rrieghts shall be t o  specify t h e  am- _. - . - - -  
u n t  of work In  generel ani the prices paid t o  t h e  co; 

ntrac tor  shall be on b a s i s  of t h e  quantit ies actually 



. . : ; ... . . .... .: . . -.,., l.., . , .. - . . . . .  . whether such shall., 'b. l n  .exek&~ ' 1  . ........ 
. . . .  . . .  - . . .. . . . . . . .  .... ... . . . . . . . . . . .  .t '4. . . .  .., .:: : 

..: .. . .  . . . . .  : I.. ;........ " 
o r  s h o r t  -bf thbe-i.stbtad i r i  t & l ~ ~ * & m s . ~ ~ , - o $ ~ ~ a ~ n - . - ~  .;::::!>.:.! - 4 .  .:.: 

. . . '  . . . . gs an3 whethe? the euPlus'& ; d e f i c i t  'sha11 have *-1 : -- . . . .  . . . . .. - . 
. . . . . .  ..: . . . .  - -.% > .  . - - -  . 

a r i s e n  from a n  e r r o r  ln'.c'&pUtati& . in . thb . . . . . . . - .  . . . . 
... . -: . . . . . .  . _ . . . . . . . . . . .  . . , . ._ ., - . . . . .  . . . .  

est imate . . o r  f ram change orders . . . . .  t h a t  shall . have been . . ; ., :, . . . .  _ .-. 1 . . .  . ,.. . . .  . . .  . . . . . . . . . . . a p .  - .. -. . . * . _. . .  .,- . . .  . . - :... 

introduced t o  the  . works - accorging t o  the provisions . . . . .  
of the  con t rac t  provided that  - t h i s  s h a l l  not  a f f e c t  . . .  . . .  . . 
the p r i o r i t y  of the  ,contractor . .: .as . regards . . . .  the ,order: . . . .  . . .  . . 

of his bid. -. .,. . : . . 

The eon t rac to r  s h a l l  bold t h e  r e s p o n s i b i l i G  

of car ry ing his o m  i n v e s t i g a t h s  about t h e  acc- 

uracy of q u a n t i t i e s  and weights - k d  ~ n y  of the 
. . 

r a t e s  s t a t e d  ih' tha - l i b t  of Gter s h a l l .  k k c '  - '. 

the  con t rac to r  carry on obllgakion forbit and i o t  

l i a b l e  f o r  re - considerat ion for  any reason wha- 

taoever and the  cont rac tor  shall not have t h e  r i g h t  

t o  claim any amount In excess o r  conpensation what- 

ever  his loss s h a l l ' b e  and whatever a d d i t i o n a l  exp- 

enses he s h a l l  incur. 

The administration'body engineer s h a l l  carry 
' 

measurement and reight,oper&ion of t h e  lrorka dur- 

ing  t h e  yrogress  of work, jo in t ly  with. the  contra- 

c to r ,  his ens ineer  o r  his representa t ive  an8 the  

two s h a l l  s ign  t o  the  e f f e c t  of t h e  measure~en t  and 

weights being proper and i n  case t h e  con t rac to r  or 

his r e ~ r e s e n t a t i v e  s h a l l  a f t e r  h i s  being n o t i f i e d  

f a i l  t o  attend such an operation he shall be cons- 

idered as accepting the  measurement and weights ca- 

r r i e d  by the  a d n i n i s t r a t i o n  boiy engineer. 



Article ($1) The contractor shall complete the 

works covered by .the contract in a manner .that ' thes i  ' ; . . 

f l ed  dates. 

In case he 

with giving the 

s h a l l  delay, 

approval may 

. , a. 

shal l  be ready for  temporarp 

t lonal  period for  com~let ion 
I 

hand-&er at the s&-' 
. . 

the authority concerned . 

accord for  him an addi* 

i f  so required by publ- 

' l c  interestgrovided a fine .hall be imposed for the . i 
period of delay ia the completion of works,aftor the . - -  . - 

. . . .  
. . . .  specified date6,up t o  the teaporary hand over. . . . .  . . .  ... . . . . .  

. . 
:.a. 

: I . . ,I. ,. . 
. ,. ; . . . . . . .  . . . . 

. . Periods ,of esuspension proved t o  the administr- .: . 
. . . . 

ation body, t o b e  due t o  force majeur,shall be exor 

/ luded fron the delay period. The f ine shall be imp- 

oeed according t o  the following rules  and conditions:- 

1 percent for tbe first week of delay or any part thereof. 
1.5 percent for the second week, or any part thereof. - . .  

. . 

'2 Percent for .  the third week or any part thereof. . - .  . 

2.5 Percent o r  tb. I ~ v r t h  week or any part thereof. 

14 Percent for any further m n t h  or part thereof 9 

! . . , *  - .  . . 
I - -  



. . . . - .  . . . - . . . . .  . - . . . . .  - . . ! ' . "  ' . I . .  

. . . A  :.".. . . . ,'- 6 9 - . . . . . . . . .  I . . . . . . . . . 
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prorided t otaf' &*if-%& &,..&'&d . filtd&(15j T,  5''(-':~< 
. '  . . .  . . ...... ..' . ;*,., . ....... . . . . .  .r .- > . ,.. . .  .:... .: ... ; :. .?c:: e .2 : .; - ' , . .S' ..; ...+ :' .-. . . . . . . . . . . .  . . percent. . -"' ': . . . . . .  . . .  :.. . :. .... ..:. - . . . . .  '2. . .  .- . . . . . .  . . . . . . . . .  : .. . . .  ' .:.: . -  ... . . . . . . .  ,* 

. . : . . . . . . .  - e. ! ... ..: ;. T !  - . j  . . ; *  . . . . . .  . - _ . . . .  .. ..,. . . - .  . .  . . .  ' . .-.... . . .  _ _ -". ..; d 2 r * : . . 

m e  fine shall, .be .calculated on basis  o f .  the .. .- ; . . . . . . . . .  8 C . . *  . . .  .< , . 

- . t o t a l  mount  of the '.whole works i n  ..case the ] admin- - 
- .  

i s t r a t i o n  body shall decide tha t  the delayed par t  

shal l  prevent making use e i ther  d i r ec t ly  or indir-  
. . 

e e t l y  of t he  work executed st the  specified dates 
..... 

but i n  cam the ' - ~ a ~ n i s t r a t i o n  body shall  decide'' .:' 

. - .  . . .  
t ha t  the  delayed p&t 02 works s h a l l  kot -preveiit 

making use of t he  parts . . completed o f  the rork,then . . .  . . , 

... . -  

a I the fine percentage . . shall ,,be applied.  only t o  ; thg, :. ,_ , .,- _' . .  - .  .. .,. 
, . value of the delayed pa r t s  and at  the r a t e s  and . - 

rules spec i f ied  above. 

The f i n e  s h a l l  be imposed irmnediately,on delay 

taking place rrithout any aotice or  rarning,even i f  

no damage s h a l l  . r esu l t  from such delay. 

The admiaistrat ion body must be careful  t o  
. . 

deduct fines of delay before authorising p a p e n t  - 

I 
of monies due t o  the  corkiactoi. I 
W i c l e  (82) * 1h ca&.  th; contractor sha l l  i n f r in& 

any of the conditions of the contract ,-neglect  o r  f a i l  

t o  carry any bf  his  obligation. as s ta ted  by the 

contract  and s h a l l  re f ra in  from re-instzt ing such an 

infringement d t h i n  t h e  period of f i f t een  dzys 

following h i s  being not i f ied by registered =all  c i t h  

acknov:ledgement receipt  ,asking him t o  perform such ' 

r e c t i f i c a t i o n ,  then t h e  cen t ra l  adz in i s t ra t lon  Fead 



. . . , . .  . . . . .  , .  . - or ,the competent Bead of t he  depart!& sha l l  have on ,h is  own  
responsibil+y .the r i gh t  t o  adopt any of the'two folloGing 

. . . . . . . . .  .... .. 
. . pleasuresa -:. .....,. ?, ::'-.,:.. 5 :  . . . . . . . . .  . .-.. . . . . . . . . .  ., . . . . . . .  . . ....- 

. . . . . .  . . - .. ; - . . . . . . . . .  ...... . . . -..- ; -;if. -a. ...........;. ...:... .. . . . . . .  - - j  : - ; ; ; < . .- ,. . . . . . . .  ; .a. : ,'%,.;f,:.+,.. .*.. *-:; ' . 

a . Breaching the contract '&d confiscate t h e  f i n a l  .-p&for;ad:nce 
;:'.,,21 bond,. ..due,. a t  t h e  .t- of-  termination,, ,and. t o  obtain ,what- .. .. , _ .. 

. . ..:.'>I ;.:,:ev&::Si)le8;3r eompensa'tion :due . t o  . t h& ' . ad&ix~  t r a t ~  :body ... .. ;..< :,-: .: inj:return- for dUges suffered . . . . . . . . .  ., 2 -.-. . . . . .  ,, ,iV: ..?I..*? ?:&-(+: 
. . .  . . .  .... ,<.. ,:' . . ;. . . . . .  . . .  ... ......... d). -.. ':.:-:To .~rithdr&w'the-w& f the contractor 'and t o  .have it: '. . . . - --. 

- . executed through a public adjudication, l imi ted  adjudication,  
. local' 'adjudication air. p~&ti  ce method under .the provisions 

L . . of the law of adjudications and auctions along within the 
'provisions of the present regulation while confiscating the  
f i n a l  p e r f o m n c e  bond due by the  contractor a t  t h e  time of 
withdrawal of t h e  works and the administration body s h a l l  

. , c o l l e c t  what fines and compensations due and recover a l l  
. expenses, losses  incurred in excess of the  cont rac t  price 

. . . . . . .  - .  : . due to. the withdrawal of the works. ' : . _ _ .  .... .: . .' .'. ?. . - 
....... . . . . . . , 

. . > v .  = -  L . - The administration body s h a l l  have -the r i g h t  t o . r e t a i n  
a p a r t  or the whole of the provisional erect ions , .bui ldings ,  
plant ,  machinery, a r t i c l e s ,  raw materials... e tc .  without 
being responsible before the contractor or t h i r d  par ty  for 
these  things or f o r  any damage o r  shortage a f f ec t ing  them 
for any reason whatsoever or t o  pay any wage or aoney in 
return. This body s h a l l  a l so  have the  r i g h t  t o  retain same, 
even a f t e r  t he  completion of the  work as a guarantee f o r  
its r igh t s  and s h a l l  be en t i t l ed  t o  s e l l  them without bear- 
ing any respons ib i l i ty  as regards such a sale. 

ARTICLE (831: 4.1 . 

With the approval of the contracting administrat ive 
authori ty,  payments on account may be made t o  the  con- 
t r a c t o r  according t o  t he  progress of the work, and in the 
following manner :- . . 

(a) With a maximum of 951 of the  value prescribed for t h e  
works which have ac tua l ly  been completed i n  compliance 
with the condit ions and specificat ion as per t h e  r a t e s  
contained fn the schedule. 

The remaining SI may be paid against a l e t t e r  of  guaran- 
tee approved by one of the  local  banks and expiring 

. t h r i t y  days from the  date when the works-have tempora- 
r i l y  been handed over. 

(b) With a maximum of 758 of the  value prescribed f o r  t h e  
materials which have been delivered by the  contractor  
fo r  use for the  permanent work and which are ac tua l ly  
required by the  work, on condition t h a t  such materials 

- -- - - 

(+) A r t i c l e  (83) is substituted by D. No, 201 / 1984 - t h e  
Off ic ia l  Gazette N o .  227  

(" ) Negotiation -- - 
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. .. , . . . .  . . be f n. compliance' with the specif ications,  approved . . 
,. and stacked at  the..work: s i te  i n  a good condition . - -  . . .. 
- .  after effecting the a&ua]. stock-taking thereof, 'as . . . 
. . . .. per. ..the rates of :a=- co&ract .-.; .They shall .be treat-  ... - . ., . . 

. I .  . ed as stocks of. rPat&iale..to be delivered 'at 'work' s i te  , ' -  . ; 
suitable for erection,peqding their  erection.:.. 

. . .. . . - .  
md contra&& 'a~&&&tivo authorfty shall have 
t h e  right to regulate payment being made t o  tho con- 
tractor in respect of the works which shall be comp- 
leted in a d i f ferent  manner if the nautre of the works 
entrusted to  him so requires. Ttre Authority shal l  
have the right t o  suspend payments i f  f t  considers that 
the  progress of work or the contractor's behaviour i s  
unsatisfactory. 

{ c )  After the works s h a l l  have temporarily been handed over,& 
administrative authority shal l  prepare the final state- 
ments i n  respect of a l l  the works which have actually 
been completed and payment of the amounts due to the 
contractor shal l  directly thereafter be made after de- 
duction of the amounts previously paid on account and 
any other anmunts due by the contractor. 

(dl On the final handing over of the works after the period 
of the guarantee and the presentation by the contractor 
of the official report, Ln evidence,tfrereof, the final 
account shal l  be s e t t l ed  and the balance shal l  be paid 
to the contractor inclusive of the amount of  the per- 
formance bond or the remainder thereof.  



~ r t i c l e  (84) I n  case of rrithdracing the rbole or 

a par t  of t he  aork from the  contractor,a l ist  of 

the completed work., pleat ahd mchinery e i ther  used 
or-non used-yet, br0ught.b~ the contractor t o  t h e  s i t e  
bu t  as regard; , t h e  =tiil new qpka&s they rhbl1,within one 
aocfh a f t e r  the  date  of fi-thdraclng the sork,be 

prezared a d  t h i a  inventory s h a l l  be carried by 

the representat ive of the  admialstration body and 

i n  t h e  presence of the  contrac'tor a f t e r  notifxing 

hi& t o  t k l s  e f f ec t  by regZstered mall t o  be y e s -  

ent o r  t o  send U s  r e ~ r e s e n t a t i v e  t o  a t tend on his 

behalf. This inventory shall be supported by a 

repor t  of minutes t o  be signed by both the  repres- 

. enta t ive  of the adnin i s t ra t ion  body and the cont- 

r ac to r  or his representative. In  case the  contrac- 

tor  s h a l l  fal l  t o  a t tend  or t o  send his represent- 

a t ive  then the inventory shall be car r ied  out i n  

h i s  absence. 

I n  t h i s  l a t t e r  case t he  contractor shall be 

provided with the r e s ~ l t s  of the inventory and should 

no reharks 'be received from h i m  wlthin one veek as 

of the  date of del ivery of these r e su l t s ,  then the 

~ a t t e r  s h a l l  be considered as a statement by him 

t o  t h e  t r u t h  of the  da t a  .contained In the' inventory 

~ i n u t e s .  Hotrever the  adrsinlztration body s h a l l  not 

car ry  the  o b l i g a t i o n  of taking any of these things 

except t o  t h e  extent  t h a t  s h a l l  be reqQired t o  con- 

~ l e t e  the  ~ o r k s  rrovided t h e s e  s h a l l  be f i t  f o r  u t -  

i l i z a t i o n  and the contractor  s h a l l  be required t o  -- -. 
reEove =hat shall be i n  excess of such an  extent  

axay from t h e  ~ i t e  of aork. 
. . 



. . D t i c l e  l.85) The contractor s h a l l  on the comple- - . . . .  . . . . .  . .. .-I' . . . . - ... 
t i on  of t&e work, evacuate, the s i t e  from a l l   at- _ . _ .,.. . ..... . . . .  -: - .  . .:". . 

. . 

e r i a l s ,  . ea r th  and anything . l e f t  .over and. he shall . . . . . . . . . . . . . . .  . . . .  . . . .  -, i 13 q * . , y  .--,< ;,, , ; ;, . # 
. ,, - .. : ..'* . . . - . .  

l eve l  outL the  piite ,  otheiurlae t h e  ' s;diin3ktratlorr .; ' 

: .  ... 

body shall ,  a f t e r  notifying him wlth  registered .. . . I 
"ail, have-+fight $0 remove such ear th  at his , 

own e v e n s e  ~ d : n o t i f y . ~ h i m ~ i n ,  . . . . .  wri t ing  t o  tbis effect ,  

He shall . . . _  :thent _ be..adrieed. . . . . . . . . . . . . . ._ 08. tbe inspection date and , 

a report. of minutes sha&;kelmade fo r  the temrorary -. I 
band over, afser; .the,, Ip6pc_t~&.on c onple t ion,  The 

minutes shal l . .  be: signed-by+he. . . .contractor - pr his 
I 

sat1 on b-ody.4 ub~ser name&:: &ill.: bare.: been:.repor ted t o  r r . 

the contrac;torr me .-rep.or:t sf ~ i n u t e s .  .shall.-& of 

the ccmtractor, I n  case he or his r e ~ r e s e n t a t i v e  s h a l l  

f a i l  t o  be present .at the specif ied date, the i n s p  
. . . .  6 1 .;.- ..> *:. ' .*, .. - i.' 

. . . . . . .  
e c t i on  s h a l l  be carrigd &t ma' t h e .  ahal l  be 

I 
. - -. ..' i -, .. -. . . . . .  . , >  r-- . . i.!:;ct, :.-.: ';I:.: ::.:.:: i - . . . . .  . , 

signed by the r e ~ r e e e n t a t l v e s  of the' a d n l ~ s t r a t i o n  I 
7 %  ............. ; , ,  : .::... .: ' ...q - .  . . . . . . . .  - 

body only, I n  case the Inspection shall reveal t h a t ,  
"'I." .r .... ;..,. -.- 2 :  . 4 ........................... ! . v - .: 

the  nor48 shall &operlr hare been' e&leted, the date  I 
7 .c . :  ...f $:v..-:-::.:- z . - t -  ;,c,- - r .  - .. . . . . . . . .  ' - .' .:. - . L ' .  . . .  . . . * -  . ... . . .  . . .  

i n  which the kontractor shali 'have advised the ad'zl- 
. . .  . . .  . . . . . . .  .. > .... , . ,  1 , : - , : ? .... . - ......... .. .- . .; .j 

n l s t r a t i on  body o f  dis readiness f o r  tho  temrorarl 
I 

- ... .. . . .  . . . . . . .  - .  -.: . 3 .  : :. r . . .  . - . . . .  
take-ova; by' the bodl, shall be c o n s i d e k d  as 'that of 

. . . . . .  . - .  .: . . - - a , . . ,  , 'I,..: . .  - .  , . ., . . - -  P..; . I 
the consletion of work and the cormencement of the 

- *  . , .... . . I .  1 . . i  . . . . . . . . . . .  -. . . ' . _  . . a .  
. . 

. . . .  
guarantee period.' ' B U ~  I n  cese the  &spection  hail 

.- : . . . . '  ' . '  . .  . . . . . .  ' .. . . .  - .- * . . 
I 

reveal  tha t  the work shall  not have ~ r o g e r l y  been - 
+ $ ,  i - . C f C . . - . - 5 . .  . . . .  .. . . . . . . . . .  . . . . .  . . . .  . . .  . + r .  . . . .  - ' r  .'. _ .  - .  .i 

c o q l e t e d ,  auch a development s h a l l  be s ta ted  inPthe . '-'--- 
. . . . .  

:, ,- !,: fi 1; ;,, r. 'i ;? ; q .; .f .-. - - r r . . ;  . 
% 

. . . . 



. . . . . .  - .  . .  . . . . .  ;-. .:... ", .-'., .:.L-.W.,' *. ;. %.,< --. ' :  . . . .  7 4 .  . jriInutes,.an*the.~ .tefnporars;' t&. o r e s .  .hall- b. .: . .... ............. . pp* . -./,.# .-. .:..:. . . .  . . . 2 .  - :. . Z ' : .  - .. <<:.s ? .'- .. --% deferied ~t i1l ;sbch time when thd work . B!IU, de . : .: & :. .-2: ;;?. ........... : .+. -. & 4 .... . *,;-. . . . .  :... -* . ;-, :-• .,!.::s :4 %:I:' ?,. *fa.:: 
.-.-t... -.- .': 

- c om$le fkd ai&ordi& <*' ih$*;C &ii tii&<* .:.( T*' sa.a= . - '..,.. . .. . . . . . .  - ......... ,$. ...-.;; ' *  ".' . Y:..,' . . .  . - . . .  . . . . . . :  
7 - -  - . . 

-:'be-without'prejudice -:. . . . . . .  , to ' the . respons ib i l l ty '~  of the:::: 
. . . . .  ., ..,. . .- . . . . . .  . . . # .  . . . . . . . . . . . . . . .  . . , - -  . . 

. i Z '  - .  

-contract  o i  ,under the  p io i l s iods  of t h e  c i r i l . l&i r )  ! .;: 
': ,. . . .  .. ' 

and the  reriod of &mtoe i h a l l  comkence kLth ti= 
. .  , 

ds te  of the -last inspection. 
. . .  . . 

. . . . .  . . . . .  'Once the - temporary . .  take-over, . . . . . . . . . . . .  shnll' . .- . . . . take place . . . . .  . . :: 
::.;.. - :...i.--< . . .  .... ;. r . . . .  
i t he  ' confractor .hall - sf no clatm8 bx . . .  the idads- :.' 

. . .  . . '. I- ' , .  .. . . .  - . - . . . . .  
t r a t l o u  or any other government body shall exist 'ag-.: 

ainst h i m  - be refunded the mount  I n  excess in the  . . . . .... 

final performance bond over and a%ove t h e  percentage.- 
-_. _ . . . 

. - . . ... ' . -: . . . . .  . -  
specif ied of the value of WO+EI ac tua l ly  completed- 

. . .  . . . . . . 
and the  contracting body shall r e t a l n  this percentage 

till such time when the pried of (luarsptee stall 

expire  and the f i n d  del ivery  s h a l l  take place. 

Ar t ic le  (86) The contractor  shall guarantee the 

works, forning the  q b j e c t  of the contract  and the 

' good wor1,o~nship of t he i r ,  executipn and com?letion . - . . . :, . . 

f o r  a period of one year a f t e r  t he  temporary. dellve- . . .. . . . . . . . . . . .  
i .  .. I ;. .. , . i  

r y  and this s h a l l  be r i t h o u t  prejudice t o  the guar- 

antee  period s t ipu la ted  under the  c i v i l  law.  he. 
contractor  s h a l l  be held responsible f o r  all' the 

works t o  rensin eafe during the guarantee period 

and in case any d a s g e  o r  defkct  . s h a l l  appear a i t k l n  

such a period he s h a l l  a t  his own expense , r ec t i fy  . 

sa=e and If he shall fa i l  to-do,:so, the administration . . 7::. ,. 
body s h a l l  3e e n t i t l e d  t o  carry 'the rectification :..:. . <; . . . . . . .  
required, at the ccntrsctoros expense and on his own . . . .  . . . : .......... . .  .:., * - e -  .... . . ... 

.+;: ;= &5&r all.itj, p Z i -.. 
. . .  



- 7s  - 
Article (87) A suitable period of tirJe before the 

ask t h e  a d a l a i s t r a t i o ~ . b ~ d ~  . . .  . . in '&tiw t o  ~IX i date 
: . .  ......' . . ... . .  . .  . . . J . - :" . . f o r  the 3ina.i 'inspection., ~ 

. .  . . . . .  .. 
. .. . . , 

I n  case the  works carried out s h a l l  prove t o  
. . 

be i n  accordance with the specifications and i n  a 

good condition they s h a l l  f i n a l l y  be tzken over' and 

a re~ort  of mlnutes of three copies =&all be &de i n  
- .. 

writing and sibned by the  r ep&ata t ives  of the adm- 

. . i n l s t r a t ion  body and the contractor or-hls reprase- 

ntltive duly aut%orised. A copy shall then  be handed 

over to the rontractori I n  case the inspeection shall 

reveal t h a t  the contractor s h a l l  not have carried 

out cer tain obligations, then the final delivery 

shall be postponed till such obligations shall be 

fu l f l led  and such' a s t e p  shal l  be taken without 

prejudice t o  his l i a b i l i t i e s  under the provi~ions  of 

t!a c i v i l  lax. 

On the cozyle'tion of the final delivery,the 

mounts due t o  the contractor and the f i n a l  perfs- 

rnance bond anount or what 6 h a l  remain of sane, shall 

be paid  t o  the contractor. 

_Chanter Three 
Su~rly Contracts Execution 

- - Term - 
.Article (88) The contractor shall s u p ~ l y  the a r t i c l e s  

contracted,upon a t  t h e  spec i f ied  date or dates,free of a11 
I 

ex~enses  and dues, and these shall be i n  accordance - - .  

~ i t h  the supply order 2nd thc specifications or t h e  
- I 



. . . . .  . . I . .  . . . . .  . . . . . .  .: .: . .. ; ;.-; :-" ... ,! . . .  - . . - . . . .  . . .  - 76 - ,; :;: :- . . . .  
,.C. .. : . . .  . . . . . .  . , . .- . . . . . . . .  . . . . :3.. : - .  . 4.-. . . . . ;. ;., -" : - .%, ... .- _,._, . *. . . .  

. . . . .. . a2pr w e d  6iimr&. The . er . thb?reqept.ioh -;-5 -,;" :I. 
. , . . - - ' . - - '. . . . " 1 .  . . . . . .. .. .-. .::..-.,.,- ....,;. Ts.:.. ............ ,;--.-:.-... .9.: - 

,f :. ..'\ ...; : ,.>& c.,, ..- .,:; 'G' .'; .. + .-'= 
. ++<:- . . .  store s ~hha11. !take '.rec=ipt.!;. ~of~,,.t~~i'art~~~e~-&PP~I,I,~. .i: 

. . . . . . . .  . . . . * _ -. . . . .  . . -. . . . .  . . ... ... .... .. . . . tT' *; ;.. ;..:.:..s., * .: : :, :&-? .; ; : . . . . . .  
. . . . . . . . .  . . .  ad -by , t he  entrerreae& on. b&.&.-of. - ~ p m b e ~ , . y i @ t ~ :  :? :.; ...... . .  . . - . . . .  8; . :' :. .'. ' .: - . .  -'.:: /: -... ..:*..: i..:;.-. .-'.. . . . . . .  . . . . . a  .: :,-. ,,: .,;? ry-*,p ,ft*.3%;..;':'ir;:....'- ::'. - ':-7;. ' . ...' ":' . . . ??. . - . . or - measurement, . . . - -  ..=. i n  :tie prbbe& . . . .  ',of .the ; - - I .  . .  6nt$eb=ehe& - 

. . .. -. . .  -...a. : .xs.*:. <~:;".;="t"$-r~+i+: .:':-';;?> ;.,. f- :/, . . _ .  . . .. 
. . .  . . .  . . representative . ., .._ . . .+  rho - shali'~.b-jiand~a . . .  %eti i*: . . . . .  .tdrrpor; : :. 

. . . .  . .  .... ...,.. ' ..,..:a.':.. ' * .  . . -. . . .  !.." .+ti :. .,;, j ': '...I;.<: ; 7 . . ,  :.. -.. 

.... 

' 

, a+' receipt  stPnp&, xith the. &l :o$:. th,e.-ad~bnl&.., .:: ..- . . :  .. .. . .  . -  . :,.;. v .  ..'.'. 
, . .  -! ,>, ti.. .:: . 

. I .  . .  . . . . . . - . a .  ' . . 

trzit2oa body, detail ing the date and . hour . o f  'deli-: .... . . . . . . .  _.... . . - . -  . ._. ...... . . : . . .  
~ & , = d  iniludinh a statement .about ..the conditions . :. . . .  . 

9 :: . , , . .  ..' . :: " ' . . ....  :.. . ..G;L:.i-;.&. .-;- .;. 

. .  ' .-; of the  ' a r t i c l e s  - .  .. . ,) as . regards . . .  _ . . .  their"safety. . - .-.-: . -.:,.- ~ ~ : 2 : . . : c . - . y 3 ~ . ~ ~ + ~ j : . . . ~  .Tbi& step 
. . .  . . . .  -. : .hall i e  taken . . .  till A c h  .. -tine mh*n..:th* ~;imtrepiwmw ....:. : : . . .  . . .;., w. ..: ??> 

..I . .  - .  ., .. .; ,? . .? -! .'i " ++a. : 
' .  ?.,. 3:  -: 

s h a l l  ' be n o t i f i e d  of the datd where t h e  insfe&on .. 
., . i .' . 3. :. - 

cnnEtttee shall meet t o  attend the measures of:ins- . . . . .  3;. . :: . f . r: ;- . - - d .  . i . ' ,.I . - i . . . . . . . . .  . . d. . .  

I 
pec t lon  and f A n a l  delivery. . such'- . . . 

-..- .  a ., . ... notification: . .  _ i l :  .. .: 
. . . . . _ . .  . . . . .  . . .  , ,....... ..,. -. _ ._I : -n- 

, =hal l  be sent t o  the entepzkneur . . . . . . .  within the*  tbr&j.'- 
.. ::.. . '  . . _ . . . . . . .  . . . . . . - .  . , 

rroMng deys following the date of  the temporary 

receipt,and the keeper of the reception s tores  s h a l l  
. . 

on taking reception of the supplied a r t i c l e s  advise 

the inspection cozmittee head t o  this e f fec t  for . ..+ . . . : . .  . . 
tatdng action,  

; The .cuunitteeqr decision t o  acclpt  or.refuse . .  the,, .. 
. . . . . - - .  . . . . .  .- 

. - ,  a r t i c l e s  . . - .  shall be contideied as. ... f ina l  ..- . . . .  ,~nce;~u.ch,i  :-. :-. - > i . ..: . :. . . . . . . . . . . .  
8 .  ;.. .:." ...... . . . - . . . . .  

- decision s h a l l  - be passed %y . .  . the _ ... authority: concerned - .  . . . . . . . . . .  . . . .,- . . .  , . . . . .  - . . . - -  . . . . 
with the approvel. - .  . . : . - .  

. . . .  
Art ic le  (89)  he entrepr&eur shall present  t h i  

invoice  of the curplied a r t i c l e s  of an original and 
. . . 

two co;fesjan!3 in czse 5 e  s h a l l  make delivery upon 

t he  e d r l n i s t r a t i o ~  body orders,  t o  a body othek than 

tha t  ~ e r t y  of the contractj t h e  inyclces s h a l l  include - 
docunnzts supporting the addi t ional  transportation 



. . . . .  . - . . , . -F ,  . . .  ._ . . .  - . . .  . C .- - -  ...... . . . . . . . . . . . .  
- I " * ,  . . --  

~ t i c l e  (90)  ~n case the i n i h c t i o n  committee B h a l  . . .  ,-... . . .  . . . . . . .  - . .  . . . . . . . .  ......... . . . .  . . . .  . . C L . .  -. . - .. 
r e f u ~ e  one or 'more of the s+ti&s 6 u p ~ l i a d  or shali - 

. 7 . .  . . . .  ... . .  . . . . .  . -. 
discover a &ortage or ric&tion of the ~pc~ifi&iions 

. C .  

or the &&cd smples, then the coctractor shall be 
. ... . . . . . .  . . . .  - .  _ .  . - .  

'. . :  - 
notified in miti* . .  by registered aail with rcknor- . . . . . . . . . .  ..* . . . , .  . . . .  . - -  . I .  . . .+' . . . . . . . .  . . .  : . .  . . .  
ledgement receipt of rsaso&' for rifusal &d the 

: .:. .:; . .-, - . . . .  . . . . . . . .  . . . . .  . . . .- 
ueeesrity o f  hi; dthdraulng ' the refused art ic les  

and have then replacer, Such a notification s h a l l  

immediately be seat to  the entrepreneur the same day 
. . .  . .  - . . . . . .  . .-...  - 

the decision of the committee' t o  this effect  sh;;ll be ' ' . . 
I 

adopted or .the f o 1 l ~ " d y  at most, and the entrepr- 
. . 

eneur shall carry the obll~atlon of withdrawing the 

refused  art ic les  within seven days at most as df the 

day follaning that of his being notif ied,  fn case he 

shall delay In the tithdraxal of these art ic les ,  then 

the ad~inis trat lon body shall  be ent i t l ed  to collect 

storage-em&es at  the rate of 2 percent of the vdue 

thereof ' &d -for a maximum period of not more than four 

weeks, On the expiry of such a maximum p r i o d  the ad- 

ministration body shall have the riEbl 'to t&e steps 

to-zards their  immediate sale and shall deduct from 

the proceeds what nonies shall be due ta it while sale of 

sgch articlee.shall  be i n  sccord,nce with the Fro- 

visions of . the . present regulation. 
. . -.-a 

Article (91) The value of the ar t i c l e s  delivered, 

s h a l l  be. imbursed within a .period' of . . f i f teen  working 



days at most t o  be ca lcula ted  as from the day 
. . . .  

'next - t o  that ,ahere the measures. of chemical aria- . 
. . - .  . . -. . 

.<..lys%s lor technical in ' syec t i~n  6hall have' bein . .  c g  .:, . . .  . . . . . .  . . . . . . . a  
. . +. - . ,, :... 9&. .; .. .: .I.... . . . .  . .  . . .  ; , .  : . . . i r . .  :. . . ..._ ./ .-... . . . . . . . . . . . .  + '  . . . . . . .  

.I . ' .C'.. - '. . . . .  . .  . . . . . .  . . . . . . . . . . . . . .  &lX& f svoirably . - , , ' :.. . . . . , .._ ..- . . 
....... . .  . . . .  , . : -  . . . . . . .  . . ..G.. i .,.., - .  . .: . . . . . . .  <.,. L . . . . .  . . . . . -  , .- . . . . . .  

. : l ies  .re&re$ . . till a f t e r  the date spec i f i ed  under . 
' 

. . 
the contract - including the refused suppl ies  - then 
the . . authority concerned with giving the approval may, 

i n  case the public Interest  shall necessitate,  grant 

- hira an additional delsy for  the delivery,provided . - a . .  - 
f ine of one per &eat p r  week or a part t there  of, of 

the value of ~ t i C l e 6  delayed by the en t re~reneur  shall 

be imposed,end with a maximum l i m i t  of four percent - 
.. 

of such value. 

In case the entrepreneur sha3.l f a i l  t o  deliver 

the supplies withi6 the closing date specified i a  the 

contract  or the additional period allowed, then the 

administration body shall apply one of the  folloralag 

two measures as dictated by the public ln teres t t -  

, a) To purchase the a r t i c l e s  wUch the entrepreneur 

shall have Palled t o  supply, from t u r d  party . . 

nhet3er throughrpractice method, pliblic or - .  local 

adjudications or  limited ad3udlcations a t  the same 

conditions and s p c i f i c a t i o n s  advertised and cont- 

raceed. t 

I t  shallbe deducted from t h e  deposl t  lodge& by the con t rac to r  o r  from 

t h e  amorrnts due t o  him by the Authority o r  any other addaistrativs 

kuthority,the amom+ of t h e  increase in price plua abminis t ra t ive  -- -. - --- 
eqenses,at the rate of 10$ of the value of the i te-as purchksed at 

hie  expenae ant5 the fine due for the period of delay in  delivery, 
-.' Amended by D,N0.13/84 - Egyptian Wakaeh - Mo.66 dated. 37th larch, 1984 . - 



I kithout prejudice t o  the ri&t of the Authority t o  Confiscate the  . ,  
. 

. . . . .  
! . . 

depoeit lodged t o .  the equivdent of 10$ of the v a .  o f  thaie  itend: --.. I 
. . . . -~ - . . 

. - : . . ,  -..- .! :. - obtain pqnuent of all f ines 8nd cornpekations due t o  it ' m d  &cdver'<:.:: 
. . . . . . .  

. . 
. . . .  . ... 

, 
: 

:-• .: 
' -  :-'..> .;. all expenses and lo/se. bc-ed excess QI the ~ontrict:~'alue:,a~~i~:~~:: I 
-~ - 

a result of b~le4en-g  the contract . at. the contqi~tor* B . '. . '- 
. . .  '-' 

. 1  . , . .  
. .: . - . . . - . . . . A _ .  

...; "'.'.. 
. I . .  . : .  * r';. .,. .? -.:,. ;: .-:. :.:.; . . . .  - - .  . . .; 22. 

expense. . .. &. .. - ....:. - . ... " .  .: I n  case the price of purchasing any of the+ " . . .  . . % .  . . . .  . ..- .-- .  I . .  

I 
. . .  . . . .  . . . . .  6. 

a r t i c l e  shall be less than that of the entrepren- . . ' 

eur, then he shall not have tbe r ight  t o  clhia 

the dif  lerence and he shall in addition enture ! 
the delay fine due - and the  administrative expenses, 

b) To terminate contr&ne i n  so  far such'delayed 
- I 

. . 
a r t i c l e s  ehell be ioncerned, confiscate accounts 

from the performance bond deposit t o  the extent 

equivalent t o  1 0  per cent of the value of such 

a r t i c l e s  and a l l  the  monies due t o  the administ- 

r a t i o n  body Including fines or compensation %a- 

i n s t  damages suffered rithout having t o  file any 

claim vith law courts since this body s h a l l  only 

not i fy  the  entrepreneur t o  this effect  with reg- 

istered mail accompanied by receipt  of acknoxled- 

gement. The adnin i s t ra t ion  body shall not purcha- 

se the a r t i c l e s  fo r  which contracting s h a l l  hzve 

been terminated i n  the same financial year where 

contracting shall be terminated. 

Article (93) In  cese ' the entrepreneur shal- fail t o  

supply a r t i c l e s  contracted to be de l ivered , t i l l  a f t e r  

the  end of the f i n a x i a l  yea r  where the eupply should 

be coayleted,he s h a l l  then be notif ied of the  t e r z l -  

nat ion of t h e  contrzct  as regards the undelivered 

quantity and the prbvisions of i t e z  (b) of a r t i c l e  

(92) thereof, s h a l l  be anglled, unless otherwise deci- 

ded by the administrat ion body. 



t h e  invoices and fill stor ing forms and nake'follow 
. . . . . . . .d . 

i . -  - ,  . :. - 
.up f?r. .providing the accounts d e ~ a r t w n t  with :doeume- :.-- 
-.. , . - .. . . . . .  . . . . . :  :' .: : '  . . - . . .  . . .  - - -  .- ..-. ..' . . . .  ;' . .  .nts to' enable  tbe l e t t e r  adopt bbursement"..m&asbes. - ,. . . . . . . . . . .  . ... . . .  . . . . . . . . . . . . . .  . . ..f, .-+-: I..-,. . . .  ..... :- #. ; 

"under' the r r o v i k ~ s  of 'the present  ra&tlon;'- . . . .  . . .: 
. . . . . . . :. . 

.&t ic le  (95) The central  administration Head or . the  

.' concerned department Head shall Issue a de&slonL; . k n  :,.. . . . . - .  
. . .  . . .  . - 

erecting an inspection conmittee t o  be presided,.": . .. . 
. . 

over by the  stores director  or an of f i c i a l  of the 

c m ~ t e n t  department provided such a cowJmittee shal l  . . . .  

include one technical member or mwe and a member from 

the section where the a r t i c l e s  sha l l  be required and 

the head of the storekeepere. Thls committee shal l  

convene rrrithin a t  most ,five days as of the next day 

f 0 l l M n g  t h a t  of the articles arrival . 
\- . a . - 

. J r t i c l e  (96) -The ent repreneur  shal l  a t  

nse bring the workers required f o r  open 

6 & - . '  - . .  
his own expe- - - 

i n g  the Far- 

cels an? handing the goods ,over,to the store keeper or to the 

irrspeaion committee i n  h i s  presence or the presence 'af 

his author1 sed representative a t  the specified date 

and i n  case of his fzilure t o  attend the stores 

d r e c t o r  or t h e  inspection c o n a t t e e  ~ h d l  have the -- . - - - -  
r i ~ h t  t o  take fieceaszry measures a t  the  expense of 



of the entrepreneur t 0,' t & e  del ivery .of t h e  &-C'l:.?'.'; 
. -  . ... . " . 2.. . .  . .  . - . : - -., ..:.. . . . .: :-. , . .-., :.-2.1:.;.> . - . .-_; 'I. _ . . - . . . _.-. . . . .' $ ..- .. 4 -.. .. . . . ... i c l e s  an2 h&d same ,over. t o  the &ores,'.and re$-:: ... c:.,::. 

reproneur having any r fkh t  to'obJect, . .- . . .  L . 

p t i c l e  (97) The inspection c o d t t e e  s h a l  check 

various percentages I t  shall choose by itself and . . 
under its own responsibil i ty according to the i m p  . 

; 

ortance of the a r t i c la , in  a -manner as s h a l l  malt; the 
I 

v . - .- . 
.ample be , considersd as representing the  rholea Y : . . . ,  

. . . _  .. -' 1 . - -  . .  . f . .  * - .  
a r t i c l e  and the committee shell be responsible for  

the a r t i c l e  t o  be In all a s p c t s  in accordance with a specifi ;.' 

I '. . ca- .. ? I 
tions and the  sealed sample, and a report  of minutes s h a l l  be . . : : r .  

. . d.2 . .. . . . :..: . . .  .. 

made i n  writing on the . lnsgect ion form of two copies . . . ... 
de ta i l i ng  the  percentages of the lns<ection amount8 A . 

checked by the committee~the names, specifications , I 
and amounts and reasons f o r  recommendations t o  acc- 

ep t  or  refuse,  then these munutes s h a l l  be submitted 

t o  the cen t ra l  administration Head or the  conretent 

department Head for  action. 

I n  case the a c c e ~ t e d  a r t i c l e  shall be agproved, 

a c o ~ y  of the  a h u t e s  shall be at tached to  the del -  

B 
ivery order, the entrepreneur's invoice and t h e  f i r s t  

- - 
I 

c o ~ y  of the reception voucher , while the o ther  copy 

sha l l  be kept wi th  the copy of the  invoice i n  2 63e- I 
c i a1  f i l e  with the s to res  department, B 
Article (98) The power of decidinz upon differences 

- -. 
t hz t  nay m i s e  between the entrepreneurs and the ins- -1 
pection connittees or  among members of the inspection B 



* .  . - .  . . . . 
. . .  .-.;..:. . . . . . .  . . 

. . .  . . . . . . . . . . .  - .  . . .  . . . .  . . . . . . . .  _:. . . . . . .  - ' .* ': . . . 
h - t i c l e  (99)  on', the ar r iva l  of articles t o  the - .  

. . 
. . 

. .s tores from deals amounting t o  more th& two 
. . .  - .  

i thousahd poinds(~.~ . . 2000).ind . . where . Barnpies s h a l l  .,.... -: , . . . . . . t . . . . . . . . . .  . . . .  . . . .  . ..,-.-.-. . .  . . 
- - .  . . . . .  ... "hsv6 been sent t h e '  sibmiss~on . . .  . . of . bide t o  the - ..:. ., ";:.:;; . . .  . . .  . . 

.'. . : . . . . .  . . . . .  . . .  . . . . . . . . . . . . . . . . .  -. . : _. . . . . .  .-. . - 4 .  ' , : : . _ ' .  - - -. 1 . .  i.:;z..:;-.... . . . . 
'concern& govarnme'nt' technical'laboratory ' 6s rher;..':.:':; . ' -  

contract s h a l l  have been concluded on basis of the. 

.. conditions and specifications of the administration : '  - . . . - . . .. _ . . . . . , -- body, then a sample of came sha l l  be taken a d  . 

'-. divided,if possible , into two y w t s  rotherwise two . 

samples s h a l l  be chosen and I n  the presence of the 

in&ectlon committee and the entrepreneur or  h i s  

representative, the other sample shal l  have the s t a ~ p  

of the ccmeiftee Head inscribed on i t  and signed by 

- two members of the cotrmittee and a report of minutes 
. :  

* . - shal l  be made i n  writing and signed by the i n s ~ e c t i o n  

,"-comd.ttee members and the entrepreneur or his repie=- . - . . 

5: entative t o  the ef fec t  that  the samrle s h a l l  be iden- 

{'..tical. t o  tha t  kept by the competent inspection c o r n  

. i t t e e  Head and then t h i s  s h a l l  be sent t o  the chemi- 

c a l  laboratory for analysis afker giv ing  i t  a secret 
. . 

nwher t h l l e  inserting t he  nuccber end d$te of t h e  la- 

boratcry c e r t i f i c a t e  f o r  the  o r i ~ i n a l  &ample for  ready 
. . 

guidsnce on the i n q e c t i o n .  The a n a l y s i s  ce r t i f i ca te  
-. 



s h a l l  be enclosed t o  piyment documents, 

I n  c a ~ e  the . sam?le s h a l l  .'be . damaged during . . . .. 
the  ~ n a l y s i s  operation; then the  adr;inlstration- . .. . - - 
b06y s h a l l  hear the value, if :the. w p l e  .$ball be ..in , - . 

, . 
. . confors i ty ' . r i th  the  specif ica ' t lons but  i n  ease it , .:.- . '  . '  

. . 
s h a l l  be proved t o  be not in' conformity v l t h  sucb . . . .' 

. . 

s ~ e c i Z i c a t i o n s ,  then the entrepreneur s h a l l  not hzve 
. . 

t h e  risdt'to claim i ts  value from such a body. 

If the  sup_rlied a r t i c l e s  bearing t h e  nme of 

t h e  adr r in i s t r a t ion , shd l  be, refused,then such a naw 
. . . . .  - 

s h a l l  be rubbed out of then before giving such rejeb 

cted  a r t i c l e s  back t o  the entreprereur.  

p r t i c l e  (100) As regards deal6 &ere t h e  value of . 

a r t i c l e s  she31 no t  exceed t r o  hundred pounds each i n  

a contract, inspect ion  and t a n g  de l ive ry  nag be 

carried by t h e  d i r e c t o r  o f  the s t o r e s  or under his 

r e s ~ o n ~ i b i l i t y  and r d t h  the  approval of t h e  coclpetent 

de~ar t rnent  Head. Eowever, i n  respect  of articles yu- 

rchsed through d i r e c t  a g r e e ~ e n t ~ t h e i r  i n s ~ e c t i o n  and 

takdng de l ive ry  may be c m r i e d  by t h e  d i r e c t o r  of the  

s t o r e s  and under his r e s r o n s i b i l i t y  and the  epproval 

of t h e  depzrtment Head i n  so  'far as t h e  value  hall - 
not exceed L.E. 1,000 and the central adminstrctian , congetent head 

in SO far  as t he  r a l k e  shall not exceed ~ . ~ - 2 , 0 0 0  a f t e r  

checkdng whetber tke pr ice  s h z l l  be reasonable and i f  

the  a r t i c l e s  shall be conforrcant as regards type and 

s ~ e c i f i c a t i o n s  with t h e  Furpose f o r  which they s h a l l  

be needed, 
--. 



" <.-.(:! 72 $-J..,-,;P, - - .  
results  and t o  refuse the b t i c l e s '  that shall hot* ' 
. . -. .. r ~ f y l ~ : r : ~ ~ ; ; : c ~ : ~ ~ \ - -  .'I *.- . -. . . i. r ' -. -. 
be i n  confornity with the speclficatlons or sakples 

However, articles not in conformity with the ... s.1 /L.J:-> : :, ,: :p:;::11*. * :- ' -3 - - ,, .c , . --- 

specificetions or terms m a y  be accepted If the pro- . .x>i.;r.;:.: . . .-. . . . . . ... - . - . - .. .-. 

s ~ c h  shortage or offence and that the price after 
: <..$.?~.:*.t~%-- -:.:: , :. -. ..-* 

- reductton s h a l l  be reasonable co&iderina similar 



mticle (102 f ..me . articlesi.pf erg4  as un-conditional gifts 

be accepted ayon the approval: of. .the,.department Head , 
.-• 

and a list..-of same : r ; U  .&e;hoade. in- m i t i n g  after 

having assessed the~3v~.lue~.by9+2committee;. These 

shall then be added t:, .the stares- accounts: exactly .. : i' 

in-tbaisame way applied .:for the- ~urchzsed-. art ic les  2 r :: -. . 

provided the estimated prices .for .these s h a l l  appezr- : .- - 
1 j . . 



I n  the column of r ~ ~ e r k s  while the phrase Itcost freew 

. . . . . . s h a l l  be inserted i n  t h e  p i c e  colum, The sace Frw 
I 

', .f ' . . . . 

I : . . . .  : . .  -:., .. .- cedurk s h a l l  be apr l i ed  In r e s ~ e c t  of a r t i c l e s  r e c a .  . . .  
. . . . . . . . .  . -  . . . .  . ,- 

. . .' ived jas samples. . . i -..: , . . .  . . .  . . 

.. ...... . . . . .  . . . . . . . . . .  I .: . . . .  - . . : . . - : The' tjf :the couipetent . , .  . . . ai&& &dl G ( . -._ . '  ' .  
. -  . . . .  . . 

. . . . . .  . . .  . . 
. . . . . .  . . 

. . . . . . . .  - . . . .  ' .-.  : ;-.- curhd before accepting a r t i c l e s  offered as presents : . . 

,.-. ,governed by limiting conditions and eadowknts Wakfs) and . . . . . . : . . : .  .. , 
wills . . , .. 

Article (103) On the  arrivd of a r t i c l e s  d i r ec t l y  

:from. abroad, ., the ins?ectlon coml t t ee  . s b a l l  ctieck .. 
. .  : -  

theee against the invoice contents a f t &  haring made . : . .  
s4.: .: 

sure of tke safe ty  of the  seals ,  marks or the  cases i-.':':.::. '-. 
. . 

these a r t i c l e s  shall be packed there - In. An inq- 

ec t ion , repor t  of minutes s h a l l  be aade i n  wri t ing . 
. . 

on the form srerared t o  t h i s  purpose and the comit- .  . . 

t e e  s h a l l  d e t a i l  in t h i s  report  any de f i c i t ,  breakage 

.or d z ~ a g e  for  which - i f  any - a spec ia l  r e s o r t  of 

minutes on forE 188 (accounts) s h a l l  be mde i n  or- 

der  t h a t  act ion ney be taken r h i l e  always observing 

the dates  q e c i f i e d  by t h e '  insurance c c ~ a l e s  i n  cese 

of eriauring the goods s o  as t o  rreserve the govern=- 

en t  r i g h t  t o  the lneurance money,otherwise the yers- 
. . 

cr causing such da tes  t o  pass without act ion she21 

be res:ansible fo r  the  ~ a y n e n t  of such money. The ar- 

t i c l e s  s h a l l  be added t o  the s to r e s  exactly as per 
t h e  invoice contents without considering any breakage 
o r  shortage found by the committee . 

Eonevzr the snomt  of shortegc or  dal~zse ~ h L 1  

be excluded froti the store balance in stock using fom (1 11 G.A) 

and the accomts  s e t t l e z e n t s  shall be arranged acco- ' ---. 

r d i ~ g  t o  f inancia l  r u l e s  i n  force, 



'In cssc the  boxes shall be d i f f i c u l t  t o  o y n  

end t o  add these es yer t h e  contents of the invoi- 

ce for u r y n t  reasons approved by the cornretent I 
d e - a r t c z ~ t  %ad i n  m i t i n s ,  the  f o l l o ~ i n g  shall be 

1- Thnt, these cases s h a l l  be added by tezporary reception 

vimchers i n  t y e i r  saxe ccnditions t o  the  Charge I 
of rcs: onsible o f f i c i a l s  a f t e r  having scch cases 

seale-d r i t h  the  stam? of the director of the 

stores and in a Eanner as rill gusrantee the saf- 

e ty  of such stamp6 till such time when t t e  cases 

s h a l l  be reqeced ,  

2- That ,on t h e  preparation of the t e ~ r o r z r y  reception 
I 

vouchers referred to,  a c o ~ y  of these s h a l l  be enclo- 

sed t o  payment documents 5n.order  t h a t  the cross- 

ing  out of the  amounts previously deducted from 

the  concerned account, s h a l l  be eade possible. 

PART FIVE 
hbbiles Sale 9 Z n t i n ~  Emf fe t s .  .etc,  

C h a ~ t e r  One 

General Frovisions I 
Article (104) Nem a r t i c l e s  s h a l l  not be sold  unless 

t o  minis t r ies ,  departments, l o c d  g o v e r m n t  un i t s  

and ceneral organisat ions. 
- - 

In exce2tion of the above, such a r t i c l e s  may be 

sold t o  t h i r d  ~ a r t y ~ o n l y  under t h e  following c i r c u ~ -  

stances:- 

1- Art ic les  aut3orised t o  be sold by the competent 

rLrActer o r  ahoever s 3 s l l  5e delegated the minister*<'-' 

functions . 



. . - 
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2- Nodel ssoples prepared ky t h e  a d z l n i s t r a t i o n  
. . 

body, rrovided t h s e  ahr l l  only  k sold t o  . those: . . - .  .. , . . 
. , .  . _ . .  '. 

people who  hall buy the docwents  of bids' r e l -  - 
, . . . .  . .  - .-> '; ' . . , . ; .:. , : ; . . . . .. . - . . .  . . . - . .  _ 

- a t e d  t o  the  ar&le; required t o  b e  supplied.. ,.<: :. j:. .; : . ..' . . .  - . -  . . .  . . 

. + .  . . . .  --. 
m i l i t a r y  an4 *olice: forces a l s o  a r t i c l e s  needed ' - - - 

by people workinb i n  d e ~ e r t s  and borderland-. - .. 
. , 

4- Ar t i c l e s '  authorised fo r  c e r t a i n  admlnlstrat ive 

u n i t s  t o  purchase with the i n t e n t i o n  of t h e i r  

sale t o  organisat ions an3 id iv iduals .  . . 

5- nrst  a i d  and necessary drugs a u t h o r l ~ e d  by the 

Nlnis t ry  of publ ic  Realth t o  be so ld  under s-9c- . 

i a l  circuastances.  

6- Veterinary serums and inocula t ions  and biologic- 

a l  mate r i a l s  fqr diagnosis author ised  by the  

Nin l s t ry  of Agriculture t o  be sold' t o  Arab and 

fo re ign  countr ies .  

7- P x t i c l e s  d i s ~ l a y e d  with the i n t e n t i o n  of sale 

at c e r t a i n  minis t r ies ,  departments and workshops. 

89 E O O ~ S  and o t h r  publicat ions  , fncluding charts, maps 

bulletins. . .  e t c  prepared f o r  sale. 
. .. 

I n  these exceptional cases,  sale shall be per- 

f o r ~ e d  without auction wlthin t h e  l idts  stipulated 

under t he  law of adjudicat ions and auct ions  provided 

the f c l l o - ins  s h s l l  be observed:- 

(&) !..ti~le~ in cases stated under items (1) thmugh (5) 

s k a l l  be sold a t  the  record prices rates plus 10 per cent 

as a d n i n i s t r a t i v e  exyenees as regards those a r t i -  __ -. - .  .. - 
c l e s  t b a t  shall be sold t o  tke  bodies de ta i l ed  - - - 

i n  the p resen t  article and plus 20 per  cent  of 

.such a book value i n  respect  of o ther  pes t les .  . . 



The items vhich are euthorized by the f l inister  of Finance t o  be sold- 

(b) Articles stated tnder i t e m t  (6) thrwgh (6) 

obore  hall be sold a t  prices t o  be f ised b;~ 
I 

pr5clng cxn i i t t e e s  t o  be erected t o  t h e i r  pur- 

pose bx t?lz se l l i n$  bodles provided the  bas i s  
I 

, - 
supporting the  adoption of the c o a t t e e  of I 
these prices s h a l l  be detai led cnd fur ther  

prc-:ided that a decree by the cospetent Eirds- 

t e r  shall be issued de t a i l i n s  the fixed Frices, 

k r t i c l e  (105) The couiptent central a h i d s t r a t i o n  

for teking the 

steps reuired i n  confornity ~ 5 t h  the law of adjudi- 

cat ions and suc t iocs  an3 i ts  executive regulat ion 

f o r  the  sale of a r i c l e s  unfit for uses femed t o  

deteriorate,  being out of use o r  being I n  excess 

of require~ents; provided t h a t  on issuing authori- 

sa t ion  t o  t&e sale measures, such an author isa t ion 

shall exrressly include the  reasons f o r  the e x i ~ t -  

ence of such a r t i c l e s  In the s to r e s  and resgonsibi- 

l i t y  i n  case such a r t i c l e s  shall have been keht  I n  

t h e  s to res  f o r  more than one f inanc ia l  year shall be 

de t e r shed ,  These s t e ~ s  6hzll be taken i n  order t o  

amid having stagnant stocks i n  s t o r e s  and the  resu- 

l t s  i n  this case s h a l l  be submitted t o  t h e  c o e p t e n t  

n i n l ~ t e r  f o r  concideration, 

?.rtlcle (106) A decision &all he issued by- the cen- 

t r a l  sdzinistration Head or tbe cozzetent d e ~ ~ w t m n t  

Fead foraing a c c m i t t e e  f rcn ax.ong the concerted 

orficers and which &hall assort t h e  equipment and 

* Added by 0. h9.13/1984 - Egyptian Uak-eeh No.66 dated 17th Hatch 198h. 

I 



Article (101) The c-l 8 d . i n i r t r a t i o n ~ e a d  oi the  . . 
Competent department head shall 

lssue a decision tke yrtcing 'committee which 

shall be predded oV= bjf a resfonsible. official and 

s h e l l  deleeate, a reFqabti~e from the accounts 

be sold but hc ~ h a l  not Fvtidpate i n  the pricing 

prccess. 



cos t s  of acquiring t!.cn, aEe ct u t i l i 6 s t l 0 3 ,  r a t e s  - .  
s e t  for t h e i r  ..def.reciatlon ,end other eieeents of . - - .  
p i c e  evaluation - - i n  a.sanner as ckzll safeguard the . . 

I 
. $Sn&.r,ciel-interests .. of - the ~ ( a t e .  

... " .  . -  . . . .  - . . 
GL - 

I 
The e u s l ~ a t I o n . m d e  i n  t h i s  w e  dial1 be cons- 

I 

1 d e r e d . a ~  the base price Zor sele  a f t e r  having i t  
I 

ay-roved by Sthe cen t ra l  adc in i s t ra t ion  Bead o r  the 

coc~e t en t '  derartnent head, 
I 

Secrecy-as reprds the base r r i c e  s e t  by the I 
coznit tee s h a l l  be s t r i c t l y  observed, and thls cam- 

i t  tee  re!.ort s h ~ l l  be put I n  en envelope t o  be closed 

and sealed with red wax bearing the  st- of the a h -  

i l l i s t rz t ion  ead the s'ngnature of the  c&ttee head 

beside it. This envelope sccolrpanisd by the assor t -  

ment co-ttee r e ~ o r t ' s h d l  be handed over t o  tke 

s a l e  co-ttee chair- t o  be opened i n  the  presence 

of the sa le  c o m i t t e e  ~tekbers  on the date s r e c i f i e d  

fo r  the sale. 

Charter Tvo 
Contracting s t e ~ s  and Ekasures 

Art ic le  (108) Public Auction shall be announced 

according t o  the  sarre measures and linits applied 

fo r  t h e  advertisement of the rub l ic  adjudication , 
srovided the a d v e r t i ~ e u e n t  s h a l l  include-data and 

s r ec i f i cz t i ons  of the a r t i c l e s  offered for sale.  

I n  case the adu in i s t ra t ion  body sha l l  have 

coccluded a contract r i t h  an entrerreneur f o r  t h e  

sale process, he s h a l l  undertake t o  ~ e r f o r r  the 
-. 

m z z u r e s  of adver t i semxt  a t  his o::n cxp+zse in 



- ... . . . . . . . .  . . . . .  
.- . : :..,:.+.. ... .,..f..i,'. - - . .  . confoxiity..~:ith t h e  con t rac t  t e r m  concluded w i t h  . . . . . . . . .  . -. .. _,.: . . . . . :  . . . . . . . .  .-. _ 

! . . .  ..- '.. ..'!. ' .  i. . . 
. . . . .  

........~......... a i .. . . -: t .  . c,::: t?e h d ~ i i n i s t m t i o ~  . . .  bp iy  and lrovided t h a t  he s h n l l  . 
. : . *: . &. . . . 3 . . . .  . :. . . - .  ., . -' . . . . . . . . .  1: -5,-:-. -. :. :1;+ ..: $:4ii5iij. . . . . b ~  +?ing. ; .  ;thore . i e c i i d e d  . . .  :ih . . . . . _ . .  . the r eg i s t e r .  of . p i c i n 6  - : . . 

. . . . . . . .  . . .  . : . . .  .< . . . . . . . . .  .... . . . .  . . . .  : 

. :  . . . 
.:; !%;,, :.;. :;: : - . ; . I  .experts a t  the ~ f i n i k t ; ~ :  o'f'.trfiadem and his function 

. . 
... -. ..s..,. -a. .; -:r' ; . . . . . . . . . .  .- ,.. :;. . ,. - .. - ... .... :q7. - ..-;-.. ::.. .; . I  -2. -".4 '"*. ,.:. - , . .; . . . . . . .  ..... - . .  ... . . . . . .  .. . . . . . .  . . .  . - . . . .  .:.' a:.:- . .  . . .  -., -.; . . : . ......... 

- - . c : ~ .  - - .shiii'b~.'confinedte.borker~ge. . (. . . - . : .  . . . .. , 
I .- ? . . . .  ..? ", '-;' . . . . .  ....... -- .: . . . .  .- -. .. .. - . ."!. . . . . . .: . . .  . , ... .: . .'.. . . . .  . . .  . 

t i  (109) Conditlonq related t o  sale shall  in- . --  . . 

' clude the  f - ol loa ing  - provisions:- 

. . 30, %fore en te r ing  an auction, a public auction,an mount to  be fixed - .  . - .  
. . . .  by tho c e n t r a l  administrat ion Head o r  the  c z m p t e n t  

I . . . . . . .  - . - : .  . . . . delartnent  Head according t o  the s igni f icance  of 

. . 
I "  the deal  offered f o r  sa le ,  shall be za id  by each 

sart ici :ant  i n  t h e  auct ion and such an amount shall 

be c c ~ s i d e r e d  as a ' t e ~ y o r a r y  performance deyosit .  

2.- The aa&ded ,competitor I n  an auct ion e h a l l  cowplete 

the  amount of t h e  temporary performance bond t o  30 

p r  cent  of the d e a l  price once the  auct ion  s h a l l  

be axarded t o  him. 

3- The ararded auct iones  s h a l l  c o q l e t e  t h e  yapent  

ipf the price w i t h i n  ten days as of t h e  d a t e  he sh- 

a l l  tave been n o t i f i e d  of the  a~ardness .  Roaever 

uson the approval  of the c e n t r a l  a d n l n i s t r a t i o n  

391d or  t h e  competent depwtment Read, such a pe- 

r iod  nay be extended by another ten days fn- case 

suc5 a n  a d d i t i o n a l  delay s h d l  be i n  t h e  interest 

of t h e  t reasury .  I n  cass he shzll f a i l  dur ing  t h i s  

period t o  fulfill h i s  obl igat ion,  then  t h e  perfor- 

nm=e  bond d e ~ o s i t  prevloo=lg p-Ad by him s h s l l  be 

confiscated and the  cont rac t  s b a l l  be considered 
-- as t ~ e a c h e d  without  having t o  a h p t  any judicious 

zeasures. 



L 
sale accordine t o  the provis i sns  of tht :resent reg- 

* .  i . . . .u lat ion, .  
.. - . * , '. . . . .. . - -. 

. 4  - . ' . . .  _ _  . . .. 
'4'- In case the .;artkipant i n  ths auction who shall  

, r .  ,.. ? , -  . . - .  . . . . - : I - .: -. . 
. - have. W l h  akarded - .  t h e  dealr . . ., eha&S, . . .. . d.eley + !. ..,.... . .. l a .  isking . .... . . 

,.-.:; : .. . .. :.- ;,, ::. . .A:. ':. . . > .  . . 
d s l i v e r y  of the art:cles wittin ten days as of the :.. . : . : - .  

-"ate of his c o m ~ l e t h g  the p i c e l t h e n  a storase 
- . - . .  

duty shal l  be co l lec ted~fron  hin at the rate -of -  . * :.-., . . : :- , 

. . .. 
' ' 2  percent yer week or a part t h e r e ~ f j a n d  by t h e - .  .. . . .  - _ 

fa..* .. . body aha l l  have the right ts take.: measures *tor. ;.. ; . . . , ';. '. 

. :. . . .. the sale of the a r t i c l e s  as  soon As..possible. and . . ,. i ,  1 

I 
' at h i s  oun account and such a sale shzll. be i n  ! 

i 
accordance ~ 5 t h  the ~rovlsions of the present . . I 

: regulation, An.d In this case he shrzrl.have - t o  
, . . 

endure the pasaire difference i n  pr'ices, .the st- 
- .  ' - orage e w n s e s  for the whole period ,the articbes . 

' ' s h a l l  have beeh stored up t o  the date- N.. salesme-. . . 
. 

asurer sha l l  have becn finalised,and fur.ther.the . 
. 

' a d ~ i n i s t r a t i v e '  expnses at the rate .of 19 pe.r ce- 

nt of tke nevi :snle  rice. Png posi t ive  difference 

i n  t h ~  sale ?rice that nsy have been reallsed shall 

not t.e refund .to him . 
. . .  - .  .: . . 3 .. 

5- ?he puantitie* offered for sale  hall be l i e b l e  t o  
. - .  

tncrease or decrease as revea led  by the actual 

d e l i v e r y  of the articles. 

!!~t-i.cle (110) Zkcisions and recoonendations adoyted 

by' the cc-cittee of sale or lease a ~ublic auction 

63all  be ayyroved by ths sane aut5ority en2osered t o  

do so,stiyul3ted under the ?rovieionr of .the present- 



. - . - . . . . . . . .  . . . . . .  :... : .:ners, :i.eight, nucib&r of u n i t s ,  measurments 'and . . . .  
. . .  . . . . .  :=.>. ,,:- ., > ..,.i: . . . .  . . . . . .  ... . - .  . - . .  . . . . . . . . .  '. . . 

...: .,,.. ... '. . .  t ; ec i f ica t ions  i n  : d e t o i ~ , ~ f  t h e  deal as s t a t e d  i n  
' 

. ,:. . 

wri t ing  its report of hinutes of the stere taken, 

where i t  slisli d e t a i l  the amount of the preliminary 
. . 

performance bond derosit  ra id  by each par t ic ipan t  i n  

tbe  a v t l o n  and the a ~ o u n t 6  refund t o  owners. The . - 
items of sa le  shall be 'recorded on the form rregared 

f o r  t h i s  purpose and t o  which s h a l l  be at tached 

the col lect ion receipt.  The authori ty empxered e t h  

giving approval,may authorise the sale committee t o  

d i r e c t l y  conclude t h e  contract. 

Article* (111) In case of carrying out s a l e  through 

the  ~ e t h o d  of enclosed envelopes, t h e  same ru l e s ,  

measures and author i t i es  s ta ted  in t h i s  executive 

regulat ion i n  respeCt of purchases through public 

adjudications,  shall be a ~ p l i e d .  

k r t i c l e  (112) The sa le  of a r t i c les .  subJect t o  com- 
. . 

; ~ u l s o r y  pr ices  shall be adopted through the  measure 

of closed envelopes auctions and the:advertisemait t h e r e o f  

s h z l l  s t a t e  t ha t  eale s h a l l  be at the compulsory 

~rices and t o  the  first bidder whose bid shall not be 

ac c oo~an ied  by precautions for the whole of the 

dea l  and i n  case no such a bid of the kind shall be s u b i t t e d ,  

the  b id  offered for  the  biggest lot of the  article -- - 
&all  be preferred then the secczd biggest p a r t  and 

so on and the b ids  6 h d l  be put  i n  a dom#ard order, as 
. . . .  

-. . - 



regards q u a n t i t i e s  requi red  t o  be purchased and in - . .  
a chronological order  as regards the a r r i v a l  of 

a p p l i c a t i ~ n s  f o r  the  same quantlty,ln a way t h a t  the 
s. -. . . . . . - . !. -, . - .  . ,  

bid of the older  d a t e  of theae,shhall be preferred. 
I 

Eids sha l l  be acconyanied by the prelluiinary perf-  ! 
ormsnce bond d e ~ o s i t  at  the  specified percentage 

by the  addnis trat ion  body t o  . the coui;ulsory &rice 

stated f o r  the  a r t i c l e 3  ahile a closing date shall 

be s t a t e d  f o r  accegting a y ~ l i c a t i o n s .  

On such a d a t e  f a l l i n g  due, the envelo?es op- 

ening c o w i t t e e  & h a l l  open the envelopes, make a I 
tabula t ion  of t h e  b id s  and subnit the  results of 

. . 
I 

i t s  tabula t ion  t o  t h e  set t lement  committee for achieving its s e t t l m t  

i n  conformity wlth t h e  r u l e s  detailed i n  the  publicity advertise- I 
ment , 

& t i c l e s , t h e  administration s h a l l  be unable 

t o  s e l l  at the  com~ulsory  prices,  shall be s u b j e c t  

t o  measures s t i p c l a t e d  f o r  s a l e  through public  

auct ions ~ r o v i d e d  that the conyul~ory  p r i ces  shall 

rezresent  the ~asimum prices i n  sales by auction. 

Ar t ic le  (113) Salt? or lease .hall  be throilgh local 

auction i n  s o  far as t h e  amount sh3ll not exceed 

- L.3 40,000 ( f o r t y  thousand j o ~ n d s )  and-the r e s u l t s  

of the local  auc t ion  s h a l l  be approved by the conyetent 

departrent Eead i n  s o  f a r  a s  the acount €>all  not 

exceed L,S ZG,O@O ( Wenty ttdr~sand pounds) and by 

the  e e n t r z l  admin i s t r a t ion  Head i n  so far as the  

amount s h s l l  not exceed L.9 40,000 ( Forty thousand 

pounds). 



All rules cor.cernine sale t h r o u ~ h  pub l i c  auct- 

I . . 
. . 

ions.'shal) .  aprly ttj the l o c i l  :auction except. those : , . . . . . .  . . . C .. . .. . . . . .. . . . . 

I 
. - , reCerdlng the  advertike&nttklncf? . . i t  .shall b e  ade-. 

. , . . . .  
. . ?uaie . t o   end i n v i t r f i o i ~  . . t@ l o c t ~ : % u c f i & e r t  re- , - :  

. . 

. . .  . . . ., : 1::::: . c9ree.d ... . 'in t h e  . r e g i s t e r  o f  :the. s 6 r i n l s t . r e t i ~ n  body. . 
. . 

. . . . . . _ . , \.a ' .  4 ...- . . . . .  . . . a. 'f ' .' .: . .: . . 
. . 

... _ . . -I , . _  . . SA inritations ~ h m  be, &tvby:  r*&tered . . . 
. . 

l t r t i o n  s h k l l '  include a l l  data required about the . . , 

- - 
a r t i c l e s  intended f o r  sele and the da te  s ~ e c i f i e d  

f o r  the  auction. The not1fic:tion. s h a l l  be s e ~ t  a t  . 

l e a s t  one week before the  date of the atc t lo i  t o  be 

calcula ted  as  of the day f o l l d n g .  t h a t  where-the 

noki f i c a  t i o n s  s h s l l  have been addre ~ s e d .  

Art ic le  (114) The auct ion shall be 'cnacel led  uron 

a decis ion  t o  t h i s  e f f e c t  issued w i t h - j u s t i f i c a t i o n s  

by the a u t h o r i t y  coicerned i n  cases s t i p u l a t e d  under 

t he  l e w  organising adjudications and a u c t i o n s  end 

the  a d d n i s t r a t i o n  body shallsin case of cance l l ing  

an auction, fol low the rulea rand apply t h e  g.ror;isions 

of the  Eeasures se t  for  s e l l i n g  a r t i c l e s  anew whether 

as r e s a r d s  auctionering o r  pract ice method according 

t o  t h e  p rohs ion .  of t h e  present r e g u l a t i o n s  r e l a t e d  
. . 

t o  the  ' narke t cocditions:' 

Article (115) The preliirdaarg performance b6nd d e p  

osits r e e t t e d  b: tke  auctioners who s h a l l  not  be 

wir~ers  of the auct ion ,shal l  be refund t o  them ag- 

ainst mithdraxing the receipts of the prelidnary 

deposits  and v:h%ch s h a l l  be sipned by them t o  the  ef- 

f e c t  of recover ing  t k e i r  amounts. -- -. - 

Jrtic1.e (116) Mspensing with art5cles, through sale 



i n  accordame z i t b  the ~ r o v i s i o n s  of the  la:: orgse- 

i r i n g  adjudica t ions  and auc t ions  upon a d e c i ~ i o n  t o  

t h i s  e f f e c t  adopted by t t e  conyetent central adcin- 

i s t r a t i o n  Head. The, eane -rules ,  measures and FOXerS 

organising rurchaee through practice method and as 

s t i p u l a t e d  i n  t h i s  executive regu lz t ion  shall be ap- 

p l i e d  i n  d is rens ing o r  l e e s e  of  article^ provided 

t h a t  i n v i t a t i o n s  s h a l l  be addressed t o  t h e  largest - .  
number possible  of the  ~ r n c t i t i o n e r s  recorded i n  

the  r e g i s t e r s  of the adminis t ra t ion  body. 

&tIcle (117) Sale by d i r e c t  agreeaent s h a l l  be 

msde t o  the bodies sub jec t  t o  the  provis ions  of the 

law organising ad jud ica t ions  and auctions provided 

t h e  sa le  price s h s l l  not  be less thao the basic Frice 

reached by the ~ r i c i a g  coltmittee s t i p u l a t e d  by the 

present  regula t ion  and t o  which s h a l l  be added 10 ger 

cent as a d n i n l s t r a t i v e  charges, I n  case  of necessity, 

however, and upon t h e  a u t h o r i s a t i o n  of t h e  author i ty  

concerned with g iv ing the  a p p r o v d ,  sale m y  be eff-  

ected through d i r e c t  agreeaent  t o  a t h i r d  rarty oth- 

e r  than these bodies i n  czse t h e  p r i c e  shall fo r  a 

d e a l  aot be less than L.B 1,000 (Cne thousand pounds) 

i n  the  following two instances:- 

a) f i r t i c l e s  feared t o  d e t e r i o r a t e  i f  they dial1 re- 

mzin i n  the s tores .  

b) Under cincvmstances of unpredictable ezergency 

where these s h a l l  be no t i c e  t o  a l l o : ~  the zdop 

t i o n  of t h e  measures r e l a t i v e  t o  auct ion  or pr- 

actice method. 

Provided always t h a t  t h e  sale p i c e  &.all i n  both 

cases  not be l e s s  than the  bzs ic  price.  



- .  . . _ .  -. 
by the s to re s  d i r e i t o r  provided be Ball not be 

. . . .  
one of the  s t o r e  keepers and a representat ive of 

the accounts derartment. This cornit tee s h a l l  

observe the delivery t o  be according t o  the  div- 
,?*? *. 

. . -  . . i s i o n  performed by the assortLent committee as 

regsrds" quantity, s ~ e c i f i c a t i o n s  and r e s u l t s  re- .- 

vezl td  by decisions' of sales. 
.;rS 

: . . . . . .  ' , &$ , 

. - _ .  Gb 

k t i e l e  (ll9) T& selling adninistrat ion body phal l  
2 .  

repor t  t o  the ~ a x a t i b n  Department what movables 
.. - 1.- 

s h a l l  be sold t o  pa r t i e s  other than the  u n i t s  su- 

. b jec t  t o  the  ~ r o v i s i o n s  of the law organising ad- 

3udications and auctions and such report ing s h a l l  

include the  following inforartion:- 
i/ 

The buyer's name i n  t r i p l e ,  his capacity and f u l l  . 
address , . . 

His identity/fac;ily card nunber and its date  and .. - 
place of issue,  . *- 

The number of comercia l ,  indus t r ia l  o r  profess- 

i onz l  r e g i s t r a t i o n  of t he  buyer and his t a x a t i o n  

card nunber, 

The value and type of the sold movables . 
Article (120) Renting of ' b u f f e t s  (Cafeteria). , e t c  

shall be concluded through ~ ~ b l i c  auction and w i t h i < -  

the  l ic i ts  of t h e  provisions s t i p u l a t e d  under the l s w  



. . - 99 - 
or&clnlsi& kdJudicatione end auc t ions  and .the pre- 

/ 

-. s e n t .  r e ~ u l a t i o n  i n  ressec t  of meaeu-res and r u l e s  fo r  

sale, provided tha t  the yr ic ing  c o d t t e e  s h a l l  be 

concerned - with s e t t i n g  the rinierum l i n i i t  fo r  the l e -  -.. 
ase of t h e  rlace required t o  be rented while alanys 

o b s e r v i n ~  the  iatest r e n t a l  value of t h e  :lzcc and 

valce of other s imi lar  places I n  add i t ion  t o  other  

effect ive elements. 

Euffets  e x i s t i n g  i n  adninlstrative bodies Eay 

be ' leased through direct agreement to Co-rative so- 

cieties confined t o  members of these  bodies working 

people i n  case silch a s t e s  s h a l l  be incladed i n  

t h e i r  a c t i v i t i e s  and upon perd.ssion and arproval  

by the  au thor i ty  concerned wlth g iv ing  the  approv- 

a l s , l n  case t h e  amount sha l l  not exceed L,E 1,000 

(One thousand gounds) per the year . 
Under no circumstances e h a l l  the r e a t a l  re r fod  

exceed three ?ears af te r  which such a r e n t a l  valce 

s h s l l  be r-:cozsidered by t t e  ccxxcittee concerned and 

then neasures f o r  concluding a new con t rac t  s h e l l  be 

adopted under the  provisions of t h e  present  r e g ~ l ~ t i o n  

. 

I s s u e d  on 20 th  Shaaban 1405 AH - 2 0 t h  J u n e  1983 AC. 

A 1  hfakaei  A 1  Misriya J o u r n a l -  Issue 162 On J u l y  1 7 ,  1983 . 
. . ! 

(1) THIS PARA WAS ADDED AS PER DECREE NO. l89/1SR6 
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EXCERPT: Section on Epv~tian Government Procurement 

SELLING TO THE GOVERNMENT 

In selling to the Egyptian Government one will of course deal directly with the client agency. 
Egyptian procurement is either done with national budgetary h d s ,  or bjr using aid funds fiom 
USAID or other donors. 

In the case of USAID-funded procurement, project announcements are made in tli7XJ.S. "Commerce 
Business Daily," published in Chicago. This journal publishes U.S. ~overnment procurement needs, 
and is available in hard copy for 5324 per year fiorn the Superintendent of Documents, Government 
Printing Office, Washington, D.C. 20402-9371, phone 202-783-3238, fax 202-5 12-2233, or on line 
fiom Mead Data Central, Arlington, VA, phone 800-843-6476. 

Other donor-funded projects open to U.S. bidders are fiom the Government of Japan's United 
Overseas Development Assistance (ODA), or multilateral assistance fiom entities such as the World 
Bank, African Development Bank, or Arab and Islamic development funds. A new Middle East 
Development Bank scheduled to open in Cairo in 1997 will be another funding source. 

The following pertains to contracting directly to the Egyptian Government. It is also relevant for 
donor-financed projects to the extent that Egyptian law applies to them. 

Tenders Law 
Tenders Law No. 9 of 1983, supplemented by implementing regulations issued by the Ministry of 
Finance (Decree 157 of 1983, as amended), governs Egyptian government procurement by all 
civilian and military agencies ("ministries, departments, local government units, and public and 
general organizations") unless they are excused fiom this law. Some government corporations do 
have their own separate procurement procedures. 

Law 9 requires that all foreign bidders on public sector tenders submit bids through an Egyptian 
commercial agent, except in the case of Ministry of Defense tenders for which commercial agents 
are prohibited. ("Consultants" may, however, be used in connection with military bids.) This means 
that tender documents generally can be purchased from issuing government offices only by the 
commercial agent. U.S. firms usually cannot get the documents by writing directly to the 
government agency or through the U.S. Embassy. 

Public sector entities routinely request credit terms in their tenders for capital equipment. Typical 
payment guidelines for tenders worth more than $62,000 are 10% paid at contract signing, 10% 
against shipping documents, and the rest paid in semi-annual installments over two to five years. 

Egypt's tender regulations are written by the government, for the government's benefit. Obligations 
and responsibilities of suppliers are spelled out in excruciating detail, but there are fewer explicit 
requirements placed on the government client agency. A contractor/supplier's safeguards, therefore, 



must be negotiated before contract signing, particularly in defining force majeure, "final acceptance," 
drawdown of the performance bond, and dispute resolution. 

What the Tenders Law says 
Tenders Law No. 9 requires, with specified exceptions: 
(A) open competition with publication for at least 30 days; 
(B) 15% price preference for Egyptian bidders; 
(C) a two-phase decision-making process: a bid opening committee that convenes a public session 
to which all bidders are invited and bid prices are read aloud; and a decision-making (settlement) 
committee that reviews the technical bids and either makes a decision or (if the value is over 
$62,000) recommends a decision to the minister concerned; 
@) bid bonds of one or two (generally two)%, and a performance bond by the winning firm of 
(generally) five%. 
Favoritism is shown to Egyptian public sector companies and Egyptian cooperatives both of which 
are exempted fiom the bonding requirements provided they do the work themselves and do not 
request an advance payment; 
(E) fraud, bribery ("either personally or through a third party, directly or indirectly"), or bankruptcy 
by the contracting party annuls the contract and allows any outstanding bid or performance bond to 
be confiscated; 
(F) sole source decisions are permitted in special instances: monopoly sources of supply; goods 
whose import is monopolized; specialized products or services; and goods and services needed 
urgently; 
(G) advance payments are permitted, against a letter of guarantee. U.S. standby letters of credit 
(which can be insured for political risk by the U.S. Overseas Private Investment Corp.) are 
acceptable in Egypt. 

Law 106 of 1976 requires that insurance be provided to meet the decennial liability of the civil code. 

Practical Probiems of the Tenders Law 
There is no time limit for the decision making committees to meet, make, or announce their decision. 
The law does not require publication of decision-making criteria, nor that losing bidders be told why 
they lost. If a bidder withdraws its bid prior to bid opening, it forfeits the bid bond. Bidders often 
are "held hostage" to a government agency that stalls the bid opening for varied reasons, including 
running out of funds for the project. Costs of extending bid bonds are borne by the bidders. If a 
winning firm withdraws fiom a project before beginning or completing a project, its performance 
bond similarly will be confiscated. This has happened when a client has delayed start-up because 
of budget shortfalls, expecting the contractor/supplier to carry the burden of maintaining the 
performance bond. By contrast, the government agency can cancel an order even after awarding it 
and after the supplier/contractor posts a performance bond. 

Government agencies often delay giving the "final acceptance" of goods or works projects. This 
holds up final payment and final retirement of the performance bond. There are not time limits for 
making payment from the date of acceptance of a bid, nor any provision for implied or automatic 



acceptance of a supplied good or service. The client must explicityly acknowledge "final 
acceptance" before the contractor can receive final payment, retire the performance bond, and close 
its books. 

If award decisions are delayed beyond the validity date specified by a bidder, extra costs incurred 
by the delay cannot routinely be passed on. If the client adds new requirements to an ongoing 
contract, any extra monies requested by the suppiier/contractor must be endorsed by a special "price 
study committee" which sometimes takes years to approve them. In the meantime, of course, the 
supplier/contractor is expected to fulfill the revised contract without delay or complaint. 

The Tenders Law makes no reference to dispute resolution, which therefore must be negotiated prior 
to contract signing. Arbitration in Egypt or abroad (the latter can include foreign law and foreign 
arbitral procedures) is preferred to the court system, although enforcement of arbitral awards is not 
assured because the losing party can appeal Egyptian or foreign arbitral decisions in Egyptian courts. 
If no specific dispute settlement procedure is mentioned, any future dispute with a government party 
will go to the government's Council of State, a government agency that both reviews the 
constitutionality of proposed laws and regulations and functions as a court for all non-criminal 
matters in which the government is a party. If the government party does not honor an arbitration 
decision, the tenders law does not permit the winning party to use the arbitration settlement 
documents to settle claims with other government entities (customs, tax, social insurance, etc.). 

There is no provision allowing the supplier to delay work if payments are delayed. There is no 
provision to reduce the performance bond progressively according to the rate of completion of the 
work. 

For Letters of Credit/Guarantee offered as a performance bond, it is advisable to have separate LIC's 
for each procured commodity or distinct order, to avoid blocking the whole in case of dispute over 
one item. 

Other Practical Considerations in Selling to the Government 
Poorly written specifications make bidders guess what the customer wants. U.S. firms must stay in 
close touch with client agencies to minimize doubts and uncertainties. Do not assume the "best" is 
desired, since its superior features may not be understood or its price may be too high. The law is 
silent about who writes tender specifications and neither encourages nor discourages hiring of 
consultants to do so. Foreign firms that are trusted by government officials often voluntarily propose 
tender specifications to prospective tenderers, which gives them a chance to wire the specifications. 
In the decision making committee, the technical representative (typically an engineer) must concur 
in. the award decision. Such persons carry much influence. 

Government entities expect performance bonds to cover the full warranty period for the product or 
work in question and drawdowns proportional to work completed are not usual. U.S. suppliers, by 
contrast, generally want their warranty limited to safe delivery and/or set-up. Therein lies grounds 
for much misunderstanding and complaints over alleged delays in releasing performance bonds. 



'4s for bid bargaining, although Article 16 of Law No. 9 says "no negotiations may take place with 
any of the tenderers to modify his tender" except in final negotiations with the lowest bidder, this 
is rareIy practiced. Instead, freewheeling bargaining is routine with several competing low bidders, 
with the object being to extract maximum concessions from each bidder. Law 9 translations refer 
to this as "open negotiations" or "momarsa" in Arabic." Some bidders call it "Dutch Auction." 

Influence peddling i n  procurement decisions is a much-discussed phenomenon, What is certain is 
that decision makers must feel comfortable with a supplier. They will not select a low-bidder 
unknown to them. Personal fi-iendships and fiequent visits to decision makers by foreign principals 
and their local representatives are important marketing factors. Some sweetheart deals are known 
to take place. However, many Egyptian sources affirm that most decisions are openly competitive 
and straight-forward. While the decision making process per se may be opaque, it is also porous in 
the sense that details of all bids are readily obtainable through back channels and become known 
quickly to all concerned. 
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Parries to this Agreement (hereinafter referred to as "Parties"), 

Recognizing the need for an effective multilateral framework of rights and obligations with 
respect to laws, regulations, procedures and practices regarding government procurement with a view 
to achieving greater liberalization and expansion of world trade and improving the international 
framework for the conduct of world trade; 

Recognizing that laws, regulations, procedures and practices regarding government procurement 
should not be prepared, adopted or applied to foreign or domestic products and sewices and to foreign 
or domestic suppliers so as to afford protection to domestic products or services or domestic suppliers 
and should not discriminate among foreign products or services or among foreign suppliers; 

Recognizing that it is desirable to provide transparency of laws, regulations, procedures and 
practices regarding govemment procurement; 

Recognizing the need to establish international procedures on notification, consultation, 
surveillance and dispute settlement with a view to ensuring a fair, prompt and effective enforcement 
of the international provisions on government procurement and to maintain the balance of rights and 
obligations at the highest possible level; 

Recognizing the need to take into account the development, financial and trade needs of 
developing countries, in particular the leastdeveloped countries; 

Desiring, in accordance with paragraph 6(b) of Article IX of the Agreement on Government 
Procurement done on 12 April 1979, as amended on 2 February 1987, to broaden and improve the 
Agreement on the basis of mutual reciprocity and to expand the coverage of the Agreement to include 
service contracts; 

Desiring to encourage acceptance of and accession to this Agreement by governments not party 
to it; 

Having d e n a k e n  further negotiations in pursuance of these objectives; 

Hereby agree as follows: 



Scope and Coverage 

1. This Agreement applies to any law, regulation, procedure or practice regarding any procurement 
by entities covered by this Agreement, as specified in Appendix I.' 

2. This Agreement ap&s to p&curement by any contractual means, including through such 
methods as purchase or as lease, rental or hire purchase, with or without a .  option to buy, including 
any combination of products and services. 

3. Where entities, in the context of procurement covered under this Agreement, require enterprises 
not included in Appendix I to award contracts in accordance with particular requirements, Article III 
shall apply nWatis murandis to such requirements. 

4. This Agreement applies to any procurement contract of a value of ngt less than the relevant 
threshold specified in Appendix I. 

Article II 

1. The following provisions shall apply in determining the value of contracts2 for purposes of 
implementing this Agreement. 

2. Valuation shall take into account all forms of remuneration, including any premiums, fees, 
commissions and interest receivable. 

3. The selection of the valuation method by the entity shall not be used, nor shall any procurement 
requirement be divided, with the intention of avoiding the application of this Agreement. 

4. If an individual requirement for a procurement results in the award of more than one contract, 
or in contracts being awarded in separate parts, the basis for valuation shall be either: 

(a) the actual value of similar recurring contracts concluded over the previous fucal year 
or 12 months adjusted, where possible, for anticipated changes in quantity and value 
over the subsequent 12 months; or 

(b) the estimated value of recurring contracts in the fiscal year or 12 months subsequent 
to the initial contract. 

'For each Party, Appendix I is divided into five Annexes: 
- Annex 1 contains central government entities. 
- Annex 2 contains subcentral government entities. 
- Annex 3 contains all other entities that procure in accordance with the provisions of this Agreement. 
- Annex 4 specifies services, whether listed positively or negatively, covered by this Agreement. 
- Annex 5 specifies covered construction services. 
Relevant thresholds are specified in each Party's Annexes. 

?his Agreement shall apply to any procurement contract for which the contract value is estimated to equal or exceed 
the  threshold at the time of uublication of the notice in accordance with Article K. 



(a) .in the case of fixed-tern contracts, where their term is 12 months or less, the total 
contract value for their duration, or, where .their tern exceeds 12 months, their total 
value including the estimated residual value; 

(b) in the case of contracts for an indefinite period, the monthly instalment multiplied by 
48. 

If there is any doubt, the second basis for valuation, namely (b), is to be used. 

6 .  In cases where an intended procurement specifies the need for option clauses, the basis for 
valuation shall be the total value of the maximum permissible procurement, inclusive of optional 
purchases. 

Article LlI 

Natr'onal Treatment and Non-discrirmrmnatlnatlon 

1. With respect to all laws, regulations, procedures and practices regarding govement procwement 
covered by this Agreement, each Party shall provide immediately and unconditionally to the products, 
services and suppliers of other Parties offering products or services of the Parties, treatment' no less 
favourable than: 

(a) that accorded to domestic products, services and suppliers; and 

(b) that accorded to products, services and suppliers of any other Party. 

2. Wi respect to all laws, regulations, procedures and practices regarding govennnent proamment 
covered by this Agreement, each Party shall ensure: 

(a) that its entities shall not treat a locallyestablished supplier less favourably than another 
locally-established supplier on the basis of degree of foreign affiliation or ownership; 
and 

(b) that its entities shall not discriminate against locally-established suppliers on the basis 
of the country of production of the good or service being supplied, provided that the 
country of production is a Party to the Agreement in accordance with the provisions 
of Article IV. 

3.  The provisions of paragraphs 1 and 2 shall not apply to customs duties and charges of any 
kind imposed on or in connection with importation, the method of levying such duties and charges, 
other import regulations and formalities, and measures affecting trade in services other than laws, 
regulations, procedures and practices regarding government procurement covered by this-Agreement. 

Article N 

Rules of Origin 

1. A Party shall not apply rules of origin to products or services imported or supplied for purposes 
of government procurement covered by thii Agreement from other Parties, which are different from 



I the rules of origin applied in the normal course of trade and at the time of the -action in question 
to imports or supplies of the same products or services from the same Paities. 

( 2. Following the conclusion of the work programme for the harmonization of rules of origin for 
goods to be undertaken under the Agreement on Rules of Origin in Annex 1A of the Agreement 

u Establishing the World Trade Organization (hereinafter referred to as "WTO Agreement") and 
negotiations regarding trade in services, Parties shall take the results of that work programme and those 
negotiations into account in amending paragraph 1 as appropriate. 

Article V 

Spe& and Differerdial Treatment for Developing Counm'es 

Objectves 

1 .  Parties shall, in the implementation and administraton of this Agreement, through the provisions 
set out in this Article, duly take into account the development, financial and trade needs of developing 
countries, in particular leastdeveloped countries, in their need to: 

(a) safeguard their balance-of-payments position and ensure a level of reserves adequate 
for the implementation of programmes of economic development; 

(b) promote, the establishment or development of domestic industries including the 
developm$nt of small-scale and cottage industries in rural or backward areas; and 
economic development of other sectors of the economy; 

(c) support industrial units so long as they are wholly or substantially dependent on 
government procurement; and 

I (d) encourage their economic development through regional or global arrangements among 
developing countries presented to the Mi t e r i a l  Conference of the World Trade 
Organization (hereinafter referred to as the "WTOw) and not disapproved by it. 

I 2. Consistently with the provisions of this Agreement, each Party shall, in the preparation and 
application of laws, regulations and procedures affecting government procurement, facilitate increased 
imports from developing countries, bearing in mind the special problems of leastdeveloped countries 
and of those countries at low stages of economic development. 

Coverage 

3. With a view to ensuring that developing countries are able to adhere to this Agreement on terms 

I consistent with their development, financial and trade needs, the objectives listed in paragraph 1 shall 
be duly taken into account in the course of negotiations with respect to the procurement of developing 
countries to be covered by the provisions of this Agreement. Developed countries, in the preparation 

I of their wverage'lists under the provisions of this Agreement, shall endeavour to include entities 
procuring products and services of export interest to developing countries. 

I Agreed Ejrclusions 

4. A developing country may negotiate with other participants in negotiations under this Agreema 

I 
mutually acceptable exclusions from the rules on national treatment with respect to certain entities, 



products or services that are included in its coverage lists, having regard to the  articular circumstances 
of each case. In such negotiations, the considerations mentioned in subparagraphs l(a) through l(c) 
shall be duly taken into account. A developing country participating in regional or global arrangements 
among developing countries referred to in subparagraph 1 (dl may also negotiate exclusions to its lists, 
having regard to the particular circumstances of each case, taking into account, inter alia, the provisions 
on government procurement provided for in the regional or global arrangements concerned and, in 
particular, products or services which may be subject to common industrial development programmes. 

5. After entry into force of this ~greementi a developing countryeParty may m d i  its covewe 
lists in accordance with the provisions for modification of such lists contained in paragraph 6'of 
Article XXTV, having regard to its development, financiai and trade needs, or may request the Committee 
on Government Procurement (hereinafter referred to as "the Committee") to grant exclusions from 
the rules on national treatment for certain entities, products or services that are included in its coverage 
lists, having regard to the particular circumstances of each case and taking duly into account the 
provisions of subparagraphs l(a) through l(c). After entry into force of this Agreement, a developing 
country Party may also request the Committee to grant exclusions for certain entities, products or services 
that are included in its coverage lists in the light of its participation in regional or global arrangements 
among developing countries, having regard to the particuhr circumstances of each case and taking 
duly into account the provisions of subparagraph l(d). Each request to the Committee by a developing 
country Party relating to modification of a list shall be accompanied by documentation relevant to the 
request or by such information as may be necessary for consideration of the matter. 

6. Paragraphs 4 and 5 shall apply mutatis mutandis to developing countries acceding to this 
Agreement after its entry into force. 

7. Such agreed excIusions as mentioned in paragraphs 4, 5 and 6 shall be subject to rewiew in 
accordance with the provisions of paragraph 14 below. 

Technical Assistance for Developing Country Parties 

8. Each developed country Party shall, upon request, provide all technical assistance which it 
may deem appropriate to developing country Parties in resolving their problems in the field of 
government procurement. 

9. This assistance, which shall be provided on the basis of nondiicrimination among developing 
country Parties, shall relate, inter alia, to: 

- the solution of particular technical problems relating to the award of a specific contract; 
and 

- any other problem which the Party making the request and another Party agree to deal 
with in the context of this assistance. 

10. Technical assistance referred to in paragraphs 8 and 9 would include translation of qualification 
documentation and tenders made by suppliers of developing country Parties into an official language 
of the WTO designated by the entity, unless developed country Parties deem translation to be 
burdensome, and in that case explanation shall be given to developing country Parties upon their request 
addressed either to the developed country Parties or to their entities. 

1 1. Developed country Parties shall establish, individually or jointly, information centres to respond 
to reasonable requests from developing country Parties for information relating to, inter alia, laws, 



regulations, procedures and practices regarding government procurement, notices about intended 
procurements which have been published, addresses of the entities covered by this Agreement, and 
the nature and volume of products or services prcare-d or to be p rmed ,  including available information 
about future tenders. The Committee may also set up an information centre. 

~ ' e & a l  Treatment for Least-Developed Countn'es 

12. . Having regard to paragraph.6 of the Decision of the CON'TRACTING PARTIES to GATT 1947 
of 28 November 1979 on Differential and More Favourable Treatment, Reciprocity and Fuller 
Participation of Developing Countries (BISD 2651203-205), special treatment shall be granted to least- 
developed country Parties and to the suppliers in those Parties with respect to products or services 
originating in those Parties, in the context of any general or specific measures in Eavour of developing 
country Parties. A Party may also grant the benefits of this Agreement to suppliers in leastdeveloped 
countries which are not Parties, with respect to products or services originating in those countries. 

13. Each developed country Party shall, upon request, provide assistance which it may deem 
appropriate to potential tenderers in leastdeveloped countries in submitting their tenders and selecting 
the products or services which are likely to be of interest to its entities as well as to suppliers in least- 
developed countries, and likewise assist them to comply with technical regulations and standards relating 
to products or services which are the subject of the intended procurement. 

14. The Committee shall review annually the operation and effectiveness of this Article and, after 
each three years of its operation on the basis of reports to be submitted by Parties, shall wry out a 
major review in order to evaluate its effects. As part of the three-yearly reviews and with a view to 
achieving the maximum implementation of the provisions of this Agreement, including in particular 
Article IU, and having regard to the development, financial and trade situation of the developing d e s  
concerned, the Committee shall examine whether exclusions provided for in accordance with the 
provisions of paragraphs 4 through 6 of this Article shall be modified or extended. 

15. In the course of further rounds of negotiations in accordance with the provisions of paragraph 7 
of Article XXIV, each developing country Parry shall give consideration to the possibility of enlarging 
its coverage lists, having regard to its economic, financial and trade situation. 

Article W 

Technical Specifications 

1. Technical specifications laying down the characteristics of the products or services to be procured, 
such as quality, performance, safety and dimensions, symbols, terminology, packaging, marking and 
labelling, or the processes a d  methods for their production and requirements relating to conformity 
assessment procedures prescribed by procuring entities, shall not be prepared, adopted or applied with 
a view to, or with the effect of, creating unnecessary obstacles to international trade. 

2. Technical specifications prescribed by procuring entities shall, where appropriate: 

(a) be in terms of performance rather than design or descriptive characteristics; and 



(b) be based on international standards, where such exist; otherwise, on national technical 
regulations3, recognized national standards4, or building codes. 

3. There shall be no requirement or reference to a particular trxhnark or trade name, patent, 
design or type, specific origin, producer or supplier, unless there is no sufficiently precise or intelligible 
way of describing the procurement requirements and provided that words such as "or equivalent" are 
included in the tender documentation. 

4. Entities shall not seek or. accept, in a manner which would have the effect of precluding 
competition, advice which m y  be used in the preparation of specifications for a specific procurement 
from a firm that may have a commercial interest in the procurement. 

Am'cle Vn 

Tendering Procedures 

1. Each Party shaIl ensure that the tendering procedures of its entities are applied in a non- 
discriminatory manner and are consistent with the provisions contained in Articles VII through XVI. 

2. Entities shall not provide to any supplier information with regard to a specific procurement 
in a manner which would have the effect of precluding competition. 

3. For the purposes of this Agreement: 

(a) Open tendering procedures are those procedures under which all interested suppliers 
may submit a tender. 

(b) Selective tendering procedures are those procedures under which, consistent with 
paragraph 3 of Article X and other relevant provisions of this Agreement, those suppliers 
invited to do so by the entity may submit a tender. 

(c) Limited tendering procedures are those procedures where the entity contacts suppliers 
individually, only under the conditions specified in Article XV. 

Article VLII 

Qualification of Suppliers 

In the process of qualifying suppliers, entities shall not discriminate among suppliers of other 
Parties or between domestic suppliers and suppliers of other Parties. Qualification procedures shall 
be consistent with the following: 

3For the purpose of this Agreement, a technical regulation is a document which lays down characteristics of a product 
or a service or their related processes and production methods. including the applicable administrative provisions, with which 
wmpliance is mandatory. It may also include or deal exclusively w& terminology, symbols, packaging, marking or labelling 
requirements as they apply to a product, service, process or production method. 

4For the purpose of this Agreement, a standard is a document approved by a recognued body, that provides, for common 
and repeated use, rules, guidelines or characteristics for products or services or related processes and production methods, 
with which wmpliance is not mandatory. It may also include or deal exclusively with terminology, symbols, packaging, 
marking or labelling requirements as they apply to a product, service, process or production method. 



any conditions for participation in tendering procedures shall be published in adequate 
time to enable interested suppliers to initiate and, to the extent that it is compatible 
with efficient operation of the procurement process, complete the qualification 
procedures; 

any conditions for participation in tendering procedures shall be limited to those which 
are essential to ensure the hrm's capability to fulfil the contract in question. Any 
conditions for participation required from suppliers, including financial guarantees, 
technical qualifications and information necessary for establishing the financial, 
commercial and technical capacity of suppliers, as well as the verification of 
qualifications, shall be no less favourable to suppliers of other Parties than to domestic 
suppliers and shall not discriminate among suppliers of other Parties. The financial, 
commercial and technical capacity of a supplier shall be judged on the basis both of 
that supplier's global business activity as well as of its activity in the territory of the 
procuring entity, taking due account of the legal relationship between the supply 
organizations; 

the process of, and the time required for, qualifying suppliers shall not be used in order 
to keep suppliers of other Parties off a suppliers' list or from being considered for a 
particular intended procurement. Entities shall recognize as qualified suppliers such 
domestic suppliers or suppliers of other Parties who meet the conditions for participation 
in a particular intended procurement. Suppliers requesting to participate in a particular 
intended procurement who may not yet be qualified shall also be considered, provided 
there is sufficient time to complete the qualification procedure; 

entities maintaining permanent lists of qualified suppliers shall ensure that suppliers 
may apply for qualification at any time; and that all qualified suppliers so requesting 
are included in the lists within a reasonably short time; 

if, after publication of the notice under paragraph 1 of Article IX, a supplier not yet 
qualified requests to participate in an intended procurement, the entity shall promptly 
start procedures for qualification; 

any supplier having requested to become a qualified supplier shall be advised by the 
entities concerned of the decision in this regard. Qualhed suppliers included on 
permanent lists by entities shall also be notified of the termination of any such lists 
or of their removal from them; 

each Party shall ensure that: 

(i) each entity and its constituent parts follow a single qualification procedure, 
except in cases of duly substantiated need for a different procedure; and 

(ii) efforts be made to mhhize  differences in qualification procedures between 
entities. I 

nothing in subparagraphs (a) through (g) shall preclude the exclusion of any supplier 
on grounds such as bankruptcy or false declarations, provided that such an action is 
consistent with the national treatment and non-discrimination provisions of this 
Agreement. 



Article iX 

Invitaion to Participate Regarding Intended Procuremem 

1. In accordance with paragraphs 2 and 3, entities shall publish an invitation to participate for 
all cases of intended procurement, except as otherwise provided for in Article XV (limited tendering). 
The notice shall be published in the appropriate publication listed in Appendix 11. 

2. The invitation to participate may take the form of a notice of proposed procurement, as provided 
for in paragraph 6. 

3. Entities in h e x e s  2 and 3 may use a notice of planned procurement, as provided for in 
paragraph 7, or a notice regarding a qualification system, as provided for in paragraph 9, as an invitation 
to participate. 

4. Entities which use a notice of planned procurement as an invitation to participate shall 
subsequently invite all suppliers who have expressed an interest to confirm their interest on the basis 
of information which shall include at least the information referred to in paragraph 6. 

5. Entities which use a notice regarding a quaIification system as an invitation to participate shall 
provide, subject to the considerations referred to in paragraph 4 of Article XVlll and in a timely manner, 
information which allows all those who have expressed an interest to have a meaningful opportunity 
to assess their interest in participating in the procurement. This information shall include the information 
contained in the notices referred to in paragraphs 6 and 8, to the extent such information is available. 
Information provided to one interested supplier shall be provided in a nondiscriminatory manner to 
the other interested suppliers. 

6. Each notice of proposed procurement, referred to in paragraph 2, shall contain the following 

the nature and quantity, including any options for further procurement and, if possible, 
an estimate of the timing when such options may be exercised; in the case of recllrring 
contracts the nature and quantity and, if possible, an estimate of the timing of the 
subsequent tender notices for the products or services to be procured; 

whether the procedure is open or selective or will involve negotiation; 

any date for starting delivery or completion of delivery of goods or services; 

the address and final date for submitting an application to be invited to tender or for 
qualifying for the suppliers' lists, or for receiving tenders, as well as the language or 
languages in which they must be submitted; 

the address of the entity awarding the contract and providing any information necessary 
for obtaining specifications and other documents; 

any economic and technical requirements, financial guarantees and information required 
from suppliers; 

the amount and terms of payment of any sum payable for the tender documentation; 
and 

whether the entity is inviting offers for purchase, lease, rental or hire purchase, or 
more than one of these methods. 



I 7. Each notice of planned procurement referred to in paragraph 3 shall contain as much of the 
information referred to in paragraph 6 as is available. It shall in any case include the information 
referred to in paragraph 8 and: 

I (a) a statement that interested suppliers should express their interest in the procurement 
to the entity; 

(b) a contact point with the entity from which further information may be obtained. 

8. For each case of intended procurement, the entity shall publish a summary notice in one of 
( the official languages of the WTO. The notice shall contain at least the following information: 

(a) the subject matter of the contract; 

(b) the time-limits set for the submission of tenders or an application to be invited to tender; 
and 

(c) the addresses from which documents relating to the contracts may be requested. 

( 9. In the case of selective tendering procedures, entities maintaining permanent lists of qualified 
suppliers shall publish annually in one of the publications listed in Appendix III a notice of the following: 

(a) the enumeration of the lists mahihed,  including their headings, in relation to the 
products or services or categories of products or services to be procured through the 
lists; 

(b) the conditions to be fulfilled by suppliers with a view to their inscription on those lists 
and the methods according to which each of those conditions will be verified by the 
entity concerned; and 

(c) the period of validity of the lists, and the formalities for their renewal. ' When such a notice is used as an invitation to participate in accordance with paragraph 3, the notice 
shall, in addition, include the following information: 

(d) the nature of the products or services concerned; 

8 (e) a statement that the notice constitutes an invitation to participate. 

However, when the duration of the qualification system is three years or less, and if the duration of 
the system is made clear in the notice and it is also made clear that further notices will not be published, 
it shall be sufficient to publish the notice once only, at the beginning of the system. Such a system 
shall not be used in a manner which circumvents the ~rovisions of this Ameement. - 

1 10. If, after publication of an invitation to participate in any case of intended procurement, but 
before the time set for opening or receipt of tenders as specified in the notices or the tender 
documentation, it becomes necessary to amend or re-issue the notice, the amendment or the re-issued 
notice shall be given the same circu1ation as the original documents upon which the amendment is based. 
Any significant information given to one supplier with respect to a particular intended procurement 
shall be given simultaneously to all other suppliers concerned in adequate time to permit the suppliers 
to consider such information and to respond to it. 

11. Entities shall make clear, in the notices referred to in this Article or in the publication in which 1 the notices appear, that the procurement is covered by the Agreement. 



Selection Procedures 

1. To ensure optimum effective international competition under selective tendering procedures, 
entities shall, for each intended procurement, invite tenders from the maximum number of domestic 
suppliers and suppliers of other Paaies, consistent with the efficient operation of the procuremm system. 
They shall select the suppliers to participate in the procedure in a fair and non-discriminatory manner. 

2. Entities maintaining permanent lists of qualified suppliers may select suppliers to be invited 
to tender from among those listed. Any selection shall allow for equitable opportunities for suppliers 
on the lists. 

3. Suppliers requesting to participate in a particular intended procurement shall be permitted to 
submit a tender and be considered, provided, in the case of those not yet qualified, there is sufficient 
time to complete the qualification procedure under Articles Vm and M. The number of additional 
suppliers permitted to participate shall be limited only by the efficient operation of the procurement 
system. 

4. Requests to participate in selective tendering procedures may be submitted by telex, telegram 
or facsimile. 

Article M 

lime-limits for Tendering and Delivery 

1. (a) Any prescribed time-limit shall be adequate to allow suppliers of other Parties as well 
as domestic suppliers to prepare and submit tenders before the closing of the tendering 
procedures. In determining any such time-limit, entities shall, consistent with their 
own reasonable needs, take into account such factors as the complexity of the intended 
procurement, the extent of subcontracting anticipated and the normal time for 
transmitting tenders by mail from foreign as well as domestic points. 

(b) Each Party shall ensure that its entities shall take due account of publication delays 
when setting the final date for receipt of tenders or of applications to be invited to 
tender. 

Deadlines 

2.  Except in so far as provided in paragraph 3, 

(a) in open procedures, the period for the receipt of tenders shall not be less than 40 days 
from the date of publication referred to in paragraph 1 of Article M; 

(b) in selective procedures not involving the use of a permanent list of qualified suppliers, 
the period for submitting an application to be invited to tender shall not be less than 
25 days from the date of publication referred to in paragraph 1 of Article M; the period 
for receipt of tenders shall in no case be less than 40 days from the date of issuance 
of the invitation to tender; 



(c) in selective procedures involving the use of a pxmanent list of qualified suppliers, 
the period for receipt of tenders shall not be less than 40 days from the date of the 
initial issuance of invitations to tender, whether or not the date of initid issuance of 
invitations to tender coincides with the date of the publication referred to in paragraph 1 
of Article IX. 

3. The periods referred to in paragraph 2 may be reduced in the circumstances set out below: 

if a separate notice has been published 40 days and not more than 12 months in advance 
and the notice contains at least: 

(i) as much of the information referred to in paragraph 6 of Article IX as is 
available; 

(ii) the information referred to in paragraph 8 of Article IX; 

(iii) a statement .that interested suppliers should express their interest in the 
procurement to the entity; and 

(iv) a contact point with the entity from which further information may be obtained, 

the M y  limit for receipt of tenders may be replaced by a period sufficiently long 
to enable responsive tendering, which, as a general rule, shall not be less than 24 days, 
but in any case not less than 10 days; 

in the case of the second or subsequent publications dealing with contracts of a recum'ng 
nature within the meaning of paragraph 6 of Article IX, the 40-day limit for receipt 
of tenders may be reduced to not less than 24 days; 

where a state of urgency duly substantiated by the entity renders impracticable the 
periods in question, the periods specified in paragraph 2 may be reduced but shall in 
no case be less than 10 days from the date of the publication referred to in paragraph 1 
of Article M; or 

the period referred to in paragraph 2(c) may, for procurements by entities listed in 
hnexes  2 and 3, be fixed by mutual agreement between the entity and the selected 
suppliers. In the absence of agreement, the entity may fm periods which shall be 
sufficiently long to enable responsive tendering and shall in any case not be less than 
10 days. 

4. Consistent with the entity's own reasonable needs, any delivery date shall take into account 
such factors as the complexity of the intended procurement, the extent of subcontracting anticipated 
and the realistic time required for production, de-stocking and transport of goods from the points of 
supply or for supply of services. 

Anicle XU 

Tender Documentation 

1. If, in tendering procedures, an entity allows tenders to be submitted in several languages, one 
of those languages shall be one of the official languages of the WTO. 



2. Tender documentation provided to suppliers shall contain all information necessary to permit 
them to submit responsive tenders, including information required to be published in the notice of 
intended procurement, except for paragraph 6(8) of Article IX, and the following: 

the address of the entity to which tenders should be sent; 

the address where requests for supplementary information should be sent; 

the language or languages in which tenders and tendering documents must be submitted; 

the closing date and time for receipt of tenders and the length of time during which 
any tender should be open for acceptance; 

the persons authorized to be present at the opening of tenders and the date, time and 
place of this opening; 

any economic and technical requirement, financial guarantees and information or 
documents required from suppliers; 

a complete description of the products or services required or of any requirements 
including technical specifications, conformity certification to be fulfilled, necessary 
plans, drawings and instructional materials; 

the criteria for awarding the contract, including any factors other than price that are 
to be considered in the evaluation of tenders and the cost elements to be included in 
evaluating tender prices, such as transport, insurance and inspection costs, and in the 
case of products or services of other Parties, customs duties and other import charges, 
taxes and currency of payment; 

the terms of payment; 

any other terms or conditions; 

in accordance with Article XW the terms and conditions, if any, under which tenders 
from countries not Parties to this Agreement, but which apply the procedures of that 
Article, will be entertained. 

Fonvarding of Tender Documentation by the Em'ties 

3. (a) In open procedures, entities shall forward the tender documentation at the request of 
any supplier participating in the procedure, and shall reply to any reasonable 
request for explanations relating thereto. 

(b) In selective procedures, entities shall forward the tender documentation at the request 
of any supplier requesting to participate, and shall reply promptly to any reasonable 
request for explanations relating thereto. 

(c) Entities shall reply promptly to any reasonable request for relevant information submitted 
by a supplier participating in the tendering procedure, on condition that such information 
does not give that supplier an advantage over its competitors in the procedure for the 
award of the contract. 



Submission, Receipt and Opening of Tenders and Awarding of Cormacts 

1. The submission, receipt and opening of tenders and awarding of contracts shalI be consistent 
with the following: 

(a) tenders shall normally be submitted in writing directly or by mail. If tenders by telex, 
telegram or facsimile are permitted, the tender made thereby must incIude all.the 
information necessary for the evaluation of the tender, in particular the definitive price 
proposed by the tenderer and a statement that the tenderer agrees to all the terms, 
conditions and provisions of the invitation to tender. The tender must be confirmed 
promptly by letter or by the despatch of a signed copy of the telex, telegram or 
facsimile. Tenders presented by telephone shall not be permitted. The content of the 
telex, telegram or facsimile shall prevail where there is a difference or conflict between 
that content and any documentation received after the time-limit; and 

(b) the opportunities that may be given to tenderers to correct unintentional errors of form 
between the opening of tenders and the awarding of the contract shall not be permitted 
to give rise to any discriminatory practice. 

Receipt of Tenders 

2. A supplier shall not be penaiized if a tender is received in the office designated in the tender 
documentation after the time specified because of delay due solely to mishandling on the part of the 
entity. Tenders may also be considered in other exceptional circumstances if the procedures of the 
entity concerned so provide. 

Opening of Tenders 

3. All tenders solicited under open or selective procedures by entities shall be received and opened 
under procedures and conditions guaranteeing the regularity of the openings. The receipt and opening 
of tenders shall also be consistent with the national treatment and non-discrimination provisions of 
this Agreement. Information on the opening of tenders shall remain with the entity concerned at the 
disposal of the government authorities responsible for the entity in order that it may be used if required 
under the procedures of Articles XVIII, MX, XX and XMI. 

Award of Contracts 

4. (a) To be considered for award, a tender must, at the time of opening, conform to the 
essential requirements of the notices or tender documentation and be from a supplier 
which complies with the conditions for participation. If an entity has received a tender 
abnormally lower than other tenders submitted, it may enquire with the tenderer to 
ensure that it can comply with the conditions of participation and be capable of fulfilling 
the terms of the contract. 

(b) Unless in rhe public interest an entity decides not to issue the contract, the entity shall 
make the award to the tenderer who has been determined to be fully capable of 
undertaking the contract and whose tender, whether for domestic products or services, 
or products or services of other Parties, is either the lowest tender or the tender which 
in terms of the specific evaluation criteria set forth in the notices or tender 
documentation is determined to be the most advantageous. 



(c)  Awards shall be made in a~cordauce with the criteria and essential requirements specified 
in the tender documentation. 

Option Clauses 

5. Option clauses shall not be used in a manner which circumvents the provisions of the Agreement. 

Negotiation 

1. A Party may provide for entities to conduct negotiations: 

(a) in the context of procurements in which they have indicated such intent, namely in 
the notice referred to in paragraph 2 of Article M (the invitation to suppliers to 
participate in the procedure for the proposed procurement); or 

@) when it appears from evaluation that no one tender is obviously the most advantageous 
in t e r n  of the specific evaluation criteria set forth in the notices or tender 

. documentation. 

2. Negotiations shall primarily be used to identify the strengths and weaknesses in tenders. 

3. Entities shall treat tenders in confidence. In particular, they shall not provide information 
intended to assist particular participants to bring their tenders up to the level of other participants. 

4. Entities shall not, in the course of negotiations, discriminate between different suppliers. In 
particular, they shall ensure that: 

(a) any elimination of participants is carried out in accordance with the criteria set forth 
in the notices and tender documentation; 

(b) all modifications to the criteria and to the technical requirements are transmitted in 
writing to all remaining participants in the negotiations; 

(c) all remaining participants are afforded an opportunity to submit new or amended 
submissions on the basis of the revised requirements; and 

(d) when negotiations are concluded, all participants remaining in the negotiations shall 
be permitted to submit final tenders in accordance with a common deadline. 

Limited Tendenenng 

1. The provisions of Articles VII through XIV governing open and selective tendering procedures 
need not apply in the following conditions, provided that limited tendering is not used with a view 
to avoiding maximum possible competition or in a manner which would constitute a means of 
discrimination among suppliers of other Parties or protection to domestic producers or suppliers: 

(a) in the absence of tenders in response to an open or selective tender, or when the tenders 
submined have been collusive, or not in conformity with the essential requirements 



in the tender, or from suppliers who do not comply with the conditions for participation 
provided for in accordance with this Agreement, on condition, however, that the 
requirements of the initial tender are not substantially modified in the contract as 
awarded; 

when, for work of art or for reasons connected with protection of exclusive rights, 
such as patents or copyrights, or in the absence of competition for technical reasons, 
the products or services can be supplied only by a particular supplier and no reasonable 
alternative or substitute exists; 

in so far as is strictly necessary when, for reasons of extreme urgency brought about 
by events unforeseeable by the entity, the products or services could not be obtained 
in time by means of open or selective tendering procedures; 

for additional deIiveries by the original supplier which are intended either as parts 
replacement for existing supplies, or installations, or as  the extension of existing 
supplies, services, or installations where a change of supplier would compel the entity 
to procure equipment or services not meeting requirements of interchangeability with 
already existing equipment or services5; 

when an entity procures prototypes or a first product or service which are developed 
at its request in the course of, and for, a particular contract for research, experiment, 
study or original development. When such contracts have been fulfilled, subsequent 
procurements of products or services shalI be subject to Articles VII through MV6; 

when additional construction services which were not included in the initial contract 
but which were within the objectives of the original tender documentation have, through 
unforeseeable circumstances, become necessary to complete the construction services 
described therein, and the entity needs to award contracts for the additional construction 
services to the contractor wrying out the construction services concerned since the 
separation of the additional construction services from the initial contract would be 
difficult for technical or economic reasons and cause significant inconvenience to the 
entity. However, the total value of contracts awarded for the additional construction 
services may not exceed 50 per cent of the amount of the main contract; 

for new construction services consisting of the repetition of similar construction services 
which conform to a basic project for which an initid contract was awarded h accordance 
with Articles VII through MV and for which the entity has indicated in the notice of 
intended procurement concerning the initial construction service, that limited tendering 
procedures might be used in awarding contracts for such new construction services; 

for products purchased on a commodity market; 

for purchases made under exceptionally advantageous conditions which only arise in 
the very short term. This provision is intended to cover unusual disposals by firms 

51t is the understanding that "existing equipment" includes sofcware to the extent that the initial procurement of the software 
was covered by the Agreement. 

60riginal development of a fust product or service may include limited production or supply in order to incorporate 
the results of field testing and to demonstrate that the product or service is suitable for production or supply in quantity to 
acceptable quality standards. It does not extend to quantity production or supply to establish commercial viability or to recover 
research and development costs. 



which are not normally suppliers, or disposd of assets of businesses in liquidation or 
receivership. It is not intended to cover routine purchases from regular suppliers; 

(j) in the case of contracts awarded to the winner of a design contest provided that the 
contest has been organized in a manner which is consistent with the principles of this 
Agreement, notably as regards the publication, in the sense of Article M,  of an 
invitation to suitably qualified suppliers, to participate in such a contest which shall 
be judged by an independent jury with a view to design contracts-being awarded to 
the winners. 

2. Entities shall prepare a report in writing on each contract awarded under the provisions of 
paragraph 1. Each report shall contain the name of the procuring entity, value and kind of goods or 
services procured, country of origin, and a statement of the conditions in this Article which prevailed. 
This report shall remain with the entities concerned at the disposal of the government authorities 
responsible for the entity in order that it may be used if required under the procedures of Articles XVII I ,  
XIX, XX and XXII. 

Article XW 

1. Entities shall not, in the qualification and selection of suppliers, products or services, or in 
the evaluation of tenders and award of contracts, impose, seek or consider offsets.' 

2. Nevertheless, having regard to general policy considerations, including those relating to 
development, a deveioping country may at the time of accession negotiate conditions for the use of 
offsets, such as requirements for the incorporation of domestic content. Such requirements shall be 
used only for qualification to participate in the procurement process and not as criteria for awarding 
contracts. Conditions shall be objective, clearly defined and nondiscriminatory. They shall be set 
forth in the country's Appendix I and may include precise limitations on the imposition of offsets in 
any contract subject to this Agreement. The existence of such conditions shall be notified to the 
Committee and included in the notice of intended procurement and other documentation. 

Transparency 

1. Each Party shall encourage entities to indicate the terms and conditions, including any deviations 
from competitive tendering procedures or access to challenge procedures, under which tenders will 
be entertained from suppliers situated in countries not Parties to this Agreement but which, with a view 
to creating transparency in their own contract awards, nevertheless: 

(a) specify their contracts in accordance with Article VI (technical specifications); 

(b) publish the procurement notices referred to in Article IX, including, in the version 
of the notice referred to in paragraph 8 of Article IX (summary of the notice of intended 
procurement) which is published in an official language of the WTO, an indication 
of the terms and conditions under which tenders shall be entertained from suppliers 
situated in countries Parties to this Agreement; 

'Offsets in government procurement are measures used to encourage local development or improve h e  balance-of-paymenn 
amurns by means of domestic content, kensing of technology, inv- requj;rements. counter-trade or similar requirements. 



(c) are willing to ensure that their procurement regulations shall not normally change during 
a procurement and, in the event that such change proves unavoidable, to ensure the 
availability of a satisfactory means of redress. 

2. Governments not Parties to the Agreement which comply with the conditions specified in 
paragraphs l(a) through l(c), shall be entitled if they so inform the Parties to participate in the Committee 
as observers. 

Information and Review as Regards Obliga~1'ons of Em'ties 

1. Entities shall publish a notice in the appropriate publication listed in Appendix Il not later than 
72 days after the award of each contract under Articles XIII  through XV. These notices shall contain: 

(a) the nature and quantity of products or services in the contract award; 

(b) the name and address of the entity awarding the contract; 

(c) the date of award; 

(d) the name and address of winning tenderer; 

(e) the value of the winning award or the highest and lowest offer taken into account in 
the award of the contract; 

(f) where appropriate, means of identifying the notice issued under paragraph 1 of 
Article IX or justification according to Article XV for the use of such procedure; and 

(g) the type of procedure used. 

2.  Each entity shall, on request from a supplier of a Party, promptly provide: 

(a) an explanation of its procurement practices and procedures; 

(b) pertinent information concerning the reasons why the supplier's application to qualify 
was rejected, why its existing qualification was brought to an end and why it was not 
selected; and 

(c) to anunsuccessful tenderer, pertinent information concerning the reasons why its tender 
was not selected and on the characteristics and relative advantages of the tender selected 
as well as the name of the winning tenderer. 

3. Entities shall promptly inform participating suppliers of decisions on contract awards and, upon 
request, in writing. 

4. However, entities may decide that certain information on the contract award, contained in 
paragraphs 1 and 2(c), be withheld where release of such information would impede law enforcement 
or otherwise be contrary to the public interest or would prejudice the legitimate commercial interest 
of particular enterprises, public or private, or might prejudice fair competition between suppliers. 



Information and Review as Regards Obligations of Parties 

1. Each Party shall promptly publish any law, regdatidn, judicial decision, administrative ruling 
of general application, and any procedure (including standard contract clauses) regarding government 
procurement covered by this Agreement, in the appropriate publications listed in Appendix IV and 
in such a manner as to enable other Parties and suppliers to become acquainted with them. Each Party 

shall be prepared, upon request, to explain to any other Party its government procurement procedures. 

2. The government of an unsuccessful tenderer which is a Party to this Agreement may seek, 
without prejudice to the provisions under Article XXII, such additional information on the contract 
award as may be necessary to ensure that the procurement was made fairly and impartially. To this 
end, the procuring government shall provide infomution on both the characteristics and relative 
advantages of the winning tender and the contract price. Normally this latter information may be 
disclosed by the government of the unsuccessful tenderer provided it exercises this right with discretion. 
In cases where release of this infoxmation would prejudicecompetition in future tenders, this information 
shall not be disclosed except after consultation with and agreement of the Party which gave the 
information to the government of the unsuccessful tenderer. 

3. Available information concerning procurement by covered entities and their individual contract 
awards shall be provided, upon request, to any other Party. 

4. Codidedd information provided to any Party which would impede law enforcement or otherwise 
be contrary to the public interest or would prejudice the legitimate commercial interest of particular 
enterprises, public or private, or might prejudice fair competition between suppliers shall not be revealed 
without formal authorization from the party providing the information. 

5. Each Party shall collect and provide to the Committee on an annual basis statistics on its 
procurements covered by this Agreement. Such reports shall contain the following information with 
respect to contracts awarded by all procurement entities covered under this Agreement: 

for entities in Annex 1, statistics on the estimated value of contracts awarded, both 
above and below the threshold value, on a global basis and broken down by entities; 
for entities in Annexes 2 and 3, statistics on the estimated value of contracts awarded 
above the threshold value on a global basis and broken down by categories of entities; 

for entities in AMex 1, statistics on the number and total value of contracts awarded 
above the threshold value, broken down by entities and categories of products and 
services according to uniform classification systems; for entities in Annexes 2 and 
3, statistics on the estimated value of contraas awarded above the threshold value broken 
down by categories of entities and categories of products and services; 

for entities in Annex 1, statistics, broken down by entity and by categories of products 
and services, on the number and total value of contracts awarded under each of the 
cases of Article XV; for categories of entities in Annexes 2 and 3, statistics on the 
total value of contracts awarded above the threshold value under each of the cases of 
Article XV; and 

for entities in Annex 1, statistics, broken down by entities, on the number and total 
value of contracts awarded under derogations to the Agreement contained in the relevant 
Annexes; for categories of entities in Annexes 2 and 3, statistics on the total value 
of contracts awarded under derogations to the Agreement contained in the relevant 
Annexes. 



To the extent that such information is available, each Party shall provide statistics on the country of 
origin of products and services purchased by its entities. With a view to ensuring that such statistics 
are comparable, the Committee shall provide guidance on methods to be used. With a view to ensuring 
effective monitoring of procurement covered by this Agreement, the Committee may decide unanimously 
to modify the requirements of subparagraphs (a) through (d) as regards the nature and the extent of 
statistical information to be provided and the breakdowns and classifications to be used. 

Article XX 

Challenge Procedures 

1. In the event of a complaint by a supplier that there has been a breach of this Agreement in 
the context of a procurement, each Party shall encourage the supplier to seek resolution of its complaint 
in consultation with the procuring entity. In such instances the procuring entity shall accord impartial 
and timely consideration to any such complaint, in a manner that is not prejudicial to obtaining corrective 
measures under the challenge system. 

2. Each Party shall provide no-ory, timely, transparent and effective procedures enabling 
suppliers to challenge alleged breaches of the Agreement arising in the context of procurements in 
which they have, or have had, an interest. 

3. Each Party shall provide its challenge procedures in writing and make them generally available. 

4. Each Party shall ensure that documentation relating to all aspects of the process concerning 
procurements covered by this Agreement shall be retained for three years. 

5 .  The interested supplier may be required to initiate a challenge procedure and notify the procuring 
entity within specified time-limits from the time when the basis of the complaint is known or reasonably 
should have been known, but in no case within a period of less than 10 days. 

6 .  Challenges shall be heard by a court or by an impartial and independent review body with 
no interest in the outcome of the procurement and.the members of which are secure from external 
influence during the term of appointment. A review body which is not a court shall either be subject 
to judicial review or shall have procedures which provide that: 

participants can be heard before an opinion is given or a decision is reached; 

participants can be represented and accompanied; 

participants shall have access to all proceedings; 

proceedings can take place in public; 

opinions or decisions are given in writing with a statement describing the basis for 
the opinions or decisions; 

witnesses can be presented; 

documents are disclosed to the review body. 



7. Challenge procedures shall provide for: 

(a) rapid interim measures to correct breaches of the Agreement and to preserve commercial 
opportunities. Such action may result in suspension of the procurement process. 
However, procedures may provide that ovemding adverse co- for the interests 
concerned, including the public interest, may be taken into account in deciding whether 
such measures should be applied. In such circumstances, just cause for not acting shall 
be provided in writing; 

(b) an assessment and a possibility for a decision on the justification of the challenge; 

(c) correction of the breach of the Agreement or compensation for the lbss or damages 
suffered, which may be limited to costs for tender preparation or protest. 

8. With a view to the preservation of the commercial and other interests involved, the challenge 
procedure shall normally be completed in a timely fashion. 

Article XXI 

1. A Committee on Government Procurement composed of representatives from each of the Parties 
shall be established. This Committee shall elect its own Chairman and Vice-chairman and shall meet 
as necessary but not less than once a year for the purpose of affording Parties the opportunity to consult 
on any matters relating to the operation of this Agreement or the futherance of its objectives, and 
to cany out such other responsibilities as may be assigned to it by the Parties. 

2. The Committee mayestablish working parties or other subsidiary bodies which shall carry 
out such functions as may be given to them by the Committee. 

Article XXll 

Consultations and Dispute S e t t i e m  

1. The provisions of the Understanding on Rules and Procedures Governing the Settlement of 
Disputes under the WTO Agreement (hereinafter referred to as the "Dispute Settlement Understanding") 
shall be applicable except as otherwise speciiically provided below. 

2. ' If any Party considers that any benefit accruing to it, directly or indirectly, under this Agreement 
is being nullified or impaired, or that the attainment of any objective of this Agreement is being impeded 
as the result of the failure of another Party or Parties to carry out its obligations under this Agreement, 
or the application by another Party or Parties of any measure, whether or not it conflicts with the 
provisions of this Agreement, it may with a view to reaching a mutually satisfactory resolution of the 
matter, make written representations or proposals to the other Party or Parties which it considers to 
be concerned. Such action shall be promptly notified to the Dispute Settlement Body established under 
the Dispute Settlement Understanding (hereinafter referred to as "DSB"), as specified below. Any 
Party thus approached shall give sympathetic consideration to the representations or proposals made 
to it. 

3. The DSB shall have the authority to establish panels, adopt panel and Appellate Body reports, 
make recommendations or give rulings on the matter, maintain surveillance of implementation of rulings 
and recommendations, and authorize suspension of concessions and other obligations under this 



Agreement or ~ d t a t i o n s  regarding remedies when withdrawal of measures found to be in contravention 
of the Agreement is not possible, provided that only Members of the WTO Party to this Agreement 
shall participate in decisions or actions taken by the DSB with respect to disputes under this Agreement. 

4. Panels shall have the following terms of reference unless the parties to the dispute agree otherwise 
within 20 days of the establishment of the panel: 

"To examine, in the light of the relevaht provisions of this Agreement and of (name of any 
other covered Agreement cited by the parties to the dispute), the matter referred to the DSB 
by (name of party) in document . . . and to make such findings as will assist the DSB in making 
the recommendations or in giving the rulings provided for in this Agreement." 

In the case of a dispute in which provisions both of this Agreement and of one or more other Agreements 
listed in Appendix 1 of the Dispute Settlement Understanding are invoked by one of the parties to the 
dispute, paragraph 3 shall apply only to those parts of the panel report concerning the interpretation 
and application of this Agreement. 

5.  Panels established by the DSB to examine disputes under this Agreement shall include persons 
qualified in the area of government procurement. 

6 .  Every effort shall be made to accelerate the proceedings to the greatest extent possible. 
Notwithstanding the provisions of paragraphs 8 and 9 of Article 12 of the Dispute Settlement 
Understanding, the panel shall attempt to provide its f d  report to the parties to the dispute not later 
than four months, and in case of delay not later than seven months, after the date on which the 
composition and terms of reference of the panel are agreed. Consequently, every effort shall be made 
to reduce also the periods foreseen in paragraph 1 of Article 20 and paragraph 4 of Article 21  of the 
Dispute Settlement Understanding by two months. Moreover, notwithstanding the provisions of 
paragraph 5 of Article 21 of the Dispute Settlement Understanding, the panel shall attempt to issue 
its decision, in case of a disagreement as to the existence or consistency with a covered Agreement 
of measures taken to comply with the recommendations and rulings, within 60 days. 

7. Notwithstandiig paragraph 2 of Article22 of the Dispute Settlement Understanding, any dispute 
arising under any Agreement listed in Appendix 1 to the Dispute Settlement Understanding other than 
this Agreement shall not result in the suspension of concessions or other obligations under this 
Agreement, and any dispute arising under this Agreement shall not result in the suspension of co~lcessions 
or other obligations under any other Agreemnt listed in the said Appendix 1. 

Exceptions to the Agreement 

1. Nothing in this Agreement shall be construed to prevent any Party from taking any action or 
not disclosing any information which it considers necessary for the protection of its essential security 
interests relating to the procurement of arms, ammunition or war materials, or to procurement 
indispensable for national security or for national defence purposes. 

2. Subject to the requirement that such measures are not applied in a manner which would constitute 
a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail 
or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent 
any Party from imposing or enforcing measures: necessary to protect public morals, order or safety, 
human, animal or plant life or health or intellectual property; or relating to the products or services 
of handicapped persons, of philanthropic institutions or of prison labour. 



Final Provisions 

1. Acceptance and Entry into Force 

This Agreement shall enter into force on 1 January 1996 for those governments8 whose agreed 
coverage is contained in Annexes 1 through 5 of Appendix I of this Agreement and which have, by 
signature, accepted the Agreement on 15 April 1994 or have, by that date, signed the Agreement subject 
to ratification and subsequently ratified the Agreement before 1 January 1996. 

2 .  Accession 

Any government which is a Member of the WTO, or prior to the date of entry into force of 
the WTO Agreement which is a contracting party to GATT 1947, and which is not a Party to this 
Agreement may accede to this Agreement on tern to be agreed between that government and the Parties. 
Accession shall take place by deposit with the Director-General of the WTO of an instnnnent of accession 
which states the terms so agreed. The Agreement shall enter into force for an acceding government 
on the 30th day following the date of its accession to the Agreement. 

3. Transitional Arrangements 

(a) Hong Kong and Korea may delay application of the provisions of this Agreement, except 
Articles XXI and XXII, to a date not later than 1 January 1997. The commencement 
date of their application of the provisions, if prior to 1 January 1997, shall be notified 
to the Director-General of the WTO 30 days in advance. 

(b) During the period between the date of entry into force of this Agreement and the date 
of its application by Hong Kong, the rights and obligations between Hong Kong and 
all other Parties to this Agreement which were on 15 April 1994 Parties to the 
Agreement on Government Procurement done at Geneva on 12 April 1979 as amended 
on 2 February 1987 (the "1988 Agreement") shall be governed by the substantive9 
provisions ofthe 1988 Agreement, including its Annexes as modified or rectified, which 
provisions are incorporated herein by reference for that purpose and shall remain in 
force until 31 December 19%. 

(c) Between Parties to this Agreement which are also Parties to the 1988 Agreement, the 
rights and obligations of this Agreement shall supersede those under the 1988 
Agreement. 

(d) Article XXII shall not enter into force until the date of entry into force of the WTO 
Agreement. Until such time, the provisions of Article VII of the 1988 Agreement 
shall apply to consultations and dispute settlement under this Agreement, which 
provisions are hereby incorporated in the Agreement by reference for that purpose. 
These provisions shall be applied under the auspices of the Committee under this 
Agreement. 

For the purpose of this Agreement, the term "government" is deemed to include the competent authorities of the European 
Communities. 

'All provisions of the 1988 Agreement except the Preamble, Article VII and Article IX other than paragraphs 5(a) and 
ib) and nanpranh 10. 



(e) Prior to the date of entry into force of the WTO Agreement, references to WTO bodies 
shall be construed as referring to the corresponding GATT body and references to the 
Director-General of the WTO and to the WTO Secretariat shall be construed as 
references to, respectively, the Director-General to the CONTRACTING PARTIES 
to GATT 1947 and to the GATT Secretariat. 

4. . Reservations 

Reservations may not be entered in respect of any of the provisions of this Agreement. 

5. National Legislation 

(a) Each government accepting or acceding to this Agreement shall ensure, not later than 
the date of entry into force of this Agreement for it, the conformity of its laws, 
regulations and administrative procedures, and the rules, procedures and practices 
applied by the entities contained in its lists annexed hereto, with the provisions of this 
Agreement. 

(b) Each Party shall inform the Committee of any changes in its laws and regulations 
relevant to this Agreement and in the administration of such laws and regulations. 

(a) Rectifications, transfers of an entity from one Annex to another or, in exceptional cases, 
other modifications relating to Appendices I through IV shall be notified to the 
Committee, along with information as to the likely consequences of the change for 
the mutually agreed coverage provided in this Agreement. If the rectifications, transfers 
or other modifications are of a purely formal or minor nature, they shall become 
effective provided there is no objection within 30 days. In other cases, the Chairman 
of the Committee shall promptly convene a meeting of the Committee. The Committee 
shall consider the proposal and any claim for compensatory adjustments, with a view 
to maintaining a balance of rights and obligations and a comparable level of mutually 
agreed coverage provided in this Agreement prior to such notification. In the event 
of agreement not being reached, the matter may be puimed in accordance with the 
provisions contained in Article XXII.  

@) Where a Party wishes, in exercise of its rights, to withdraw an entity from Appendix I 
on the grounds that government control or influence over it has been effectively 
eliminated, that Party shall notify the Committee. Such modification shall become 
effective the day after the end of the following meeting of the Committee, provided 
that the meeting is no sooner than 30 days from the date of notification and no objection 
has been made. In the event of an objection, the matter may be pursued in accordance 
with the procedures on consultations and dispute settlement contained in Article XXII. 
In considering the proposed modification to Appendix I and any consequential 
compensatory adjustment, allowance shall be made for the market-opening effects of 
the removal of government control or influence. 

7. Reviews, Negotiatr'ons and F m r e  Work 

(a) The Committee shall review annually the implementation and operation of this 
~ ~ r & m e n t  taking into account the objectives thereof. The Committee shall annually 
inform the General Council of the WTO of developments during the periods covered 
-by such reviews. 



(b) Not later than the end of the third year from the date of entry into force of this 
Agreement and periodically thereafter, the Parties thereto shall undertake further 
negotiations, with a view to improving this Agreement and achieving the greatest 
possible extension of its coverage among all Parties on the basis of mutual reciprocity, 
having regard to the provisions of Article V relating to developing countries. 

(c) Parties shall seek to avoid introducing or' prolonging discriminatory measures and 
practices which distort open procurement and shall, in the context of negotiations under 
subparagraph (b), seek to eIiminate those which remain on the date of entry into force 
of this Agreement. 

8 .  Infonnution Technology 

With a view to ensuring that the Agreement does not constitute an unnecessary obstacle to 
technical progress, Parties shall consult regularly in the Committee regarding developments in the use 
of information technology in government procurement and shall, if necessary, negotiate modifications 
to the Agreement. These consultations shall in particular aim to ensure that the use of information 
technology promotes the aims of open, nondiscriminatory and efficient government procurement through 
transparent procedures, that contracts covered under the Agreement are clearly identified and that all 
available information relating to a particular contract can be identified. When a Party intends to innovate, 
it shall endeavour to take into account the views expressed by other Parties regarding any potential 
problems. 

9. Amendments 

Parties may amend this Agreement having regard, infer alia, to the experience gained in its 
implementation. Such an amendment, once the Parties have concurred in accordance with the pMcedures 
established by the Committee, shall not enter into force for any Party until it has been accepted by 
such Party. 

10. Withdrawal 

(a) Any Party may withdraw from this Agreement. The withdrawal shall take effect upon 
the expiration of 60 days from the date on which written notice of withdrawal is received 
by the Director-General of the WTO. Any Party may upon such notification request 
an immediate meeting of the Committee. 

@) If a Party to this Agreement does not become a Member of the WTO within one year 
of the date of entry into force of the WT0 Agreement or ceases to be a Member of 
the WTO, it shall cease to be a Party to this Agreement with effect from the same date. 

11. Nun-application of this Agreement between Particular Parties 

This Agreement shall not apply as between any two Parties if either of the Parties, at the time 
either accepts or accedes to this Agreement, does not consent to such application. 

12. Notes, Appendices and Annexes 

The Notes, Appendices and Annexes to this Agreement constitute an integral part thereof. 

13. Secretariat 

This Agreement shall be serviced by the WTO Secretariat. 



14. Deposit 

This Agreement shall be deposited with the Director-General of the WTO, who shall promptly 
furnish to each Party a certified true copy of this Agreement, of each rectification or modification thereto 
pursuant to paragraph 6 and of each amendment thereto pursuant to paragraph 9, and a notification 
of each acceptance thereof or accession thereto pursuant to paragraphs 1 and 2 and of each withdrawal 
therefrom pursuant to paragraph 10 of this Article. 

15. Registration 

This Agreement shall be registered in accordance with the provisions of Article 102 of the 
Charter of the United Nations. 

Done at Marrakesh this fifteenth day of April one thousand nine hundred and ninety-four in 
a single copy, in the English, French and Spanish languages, each text being authentic, except as 
otherwise specified with respect to the Appendices hereto. 



NOTES 

The terms "country" or "countries" as used in this Agreement, including the Appendices, are 
to be understood to include any separate customs territory Party to this Agreement. 

In the case of a separate customs territory Party to this Agreement, where an expression in 
this Agreement is qualified by the term "national", such expression shall be read as pertaining to that 
customs territory, unless otherwise specified. 

An5cle 1, paragraph 1 

Having regard to general policy considerations relating to tied aid, including the objective of 
developing countries with respect to the untying of such aid, this Agreement does not apply to 
procurement made in furtherance of tied aid to developing countries so long as it is practised by Parties. 
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Stimulating Egyptian Economic Progress ~ h ~ o u g h  Procurement Reform 

Appendix E 
AUSTRIAN ANNEX TO GPA 



AUSTRIA 

(Authentic in the English language only) 

Emntzties which Procure in Accordance With 
the Provisions of this Agreement 

Present coverage of entities: 

Services 

Threshold: 
works SDRs 5,000,000; 
other services SDRs 130,000 

tist of Entities which 
procure the services, 
specifled in Annexes 4 and 5: 

Federal Chancellery - Procurement Office 

Federal Ministry for Foreign Affairs 

Federal Ministry of Health, Sports and 
Consumer Protection 

Federal Ministry of Finance 
(a) Procurement Office 
@) Division VI/5 (EDP procurement 

of the Federal Ministry of Finance 
and of the Federal Office of Accounts) 

(c) Division m/l (procurement of 
technical appliances, equipments and 
goods for the customs guard) 

Federal Ministry for Environment, Youth 
and Family Procurement Office 

Federal Ministry for Economic Affairs 

Federal Ministry of the Interior 
(a) Division U5 (Procurement Office) 
@) EDP-Centre (procurement of 

electronid data processing machines 
(hardware)) 

(c) Division Iy3 @rocurement of 
tecfinical appliances and equipments 
for the Federal Police) 

Same as for supply contracts, except 
Federal Ministry of Defence 



- 106 - 

Aumma (cont 'd) 

(d) Division 116 [procurement of goods 
(other than those procured by 
Division IU3) for the Federal Police] 

(e) Division W21 

Federal Ministry for Justice, Procurement 
Office 

Federal Ministry of Defencelo (non-warlike 
materials contained in Annex I, Part II, 
Austria, of the GATT Agreement on 
Government Procurement) 

Federal Ministry of Agriculture and Forestry 

Federal Ministry of Labour and Social Affairs, 
Procurement Office 

Federal Mitry of Education and Fine Arts 

Federal Ministry for Public Economy and 
Transport 

Federal Ministry of Science and Research 

Austrian Central Statistical Office 

Austrian State Printing Office 

Federal Office of Metrology and Surveying 

Federal Institute for Testing and Research, 
Arsenal (BVFA) 

Federal Workshops for Artificial Limbs 

AUSTRO CONTROL ~sterreichische 
Gesellschaft fiir Zivilluftfahrt mit 
beschr5nkter Haftung (Austro Control GmbH) 

Federal Institute for Testing of Motor Vehicles 

Headquarters of the Postal and Telegraph 
Administration (postal business only) 



Austria fcont'd) 

(B) All other central public authorities including 

I their regional and local subdivisions provided 
that they do not have an industrial or commercial 
character. 



Austria (cont'd) 

Supplies 

Threshold: SDR 200,000 

List of Entities: 

ANNEX 2 

All regional and local public 
authorities and bodies governed 
by public law not having a 
commercial or industrial 
character established at the 
state, district and municipal 
level in the States of: 

Emntlties which Procure in Accorhce With 
the Provisions of this Agreement 

Lower Austria, 
Upper Austria, 
Styria, 
S f iug ,  
the Burgenland, 
the Tirol, 
Vorarlberg, 
Vienna, 
Carinthia. 

Services 

Threshold: 
works SDRs 5,000,000; 
other services SDRs 200,000 

List of entities which procure 
the services, specified in 
Annexes 4 and 5: 

Same as for supply contracts 



Austria (cont'd) 

Other Em'ties which Prowe in Accordance Mth 
the Provisions of this Agreement 

Supplies Services 

Threshold: SDRs 400,000 for entities l7zresh.o M: 
listed under pt. 1 and 2 works SDRs 5,000,000; 

other services SDRs 400,000 

List of Entities: List of entities which procure 
the services, speaj7ed in 

Public entities of the following Annexes 4 and 5: 
headings 

Same as for supply contracts 
1. Entities in the water and energy sector 

The covered entities are those which 
exercise as a principal activity, the 
provision or operation of fixed networks 
intended to provide a service to the public 
in co~ection with the production, 
transport and distribution of drinking 
water, and electricity 

Austria offers entities covered by that 
description listed under Annexes 1 and 2 

2. Em'ties in the transport sector 

The covered entities are those which 
exercise as a principal activity 

(i) the operation of networks providing a 
service to the public in the fieid of 
transport by trolley bus, bus or cable 

(ii) the exploitation of a geographical area 
for the purpose of the provision of 
inland port or other terminal facilities to 
carrier by inland waterway or the provision 
of airports or other tenninal facilities by air 

Austria offers entities covered by that 
description listed in Annexes I and 2 



Amfria (cont'd) 

Se?vices 

Of the Universal List of Services, as contained in docx~ment MTN.GNS/W/120, the following 
services are included: 

CPC Refrnence No. 

Maintenance and repair services 
Land transport services, except 
transport of mail 
Air transport services of passengers 
and freight, except transport of mail 
Transport of mail by land, except rail 
and by air 
Telecommunications services 
Financial services 
(a) Insurance services 
(b) Banking and investment services- 
Computer and related services 
Accounting, auditing and bookkeeping 
services 
Market research and public opinion 
polling services 
Management consulting services 
and related services, except arbitration 
and conciliation services 
Architectural services; 
Engineering services and integrated 
engineering services; 
Urban planning and landscape 
architectural services; 
Related scientific and technical 
consulting services; 
Technical testing and analysis 
services 
Advertising services 
Buildingcleaning services and property 
management services 
Publishing and printing services on a fee 
or contract basis 
Sewage and refuse disposal; 
sanitation and similar services 

6112,6122,633,886 
712 (except 71235), 7512,87304 

73 (except 7321) 

752' (except 7524,7525,7526) 
ex 81 
812,814 



Austria (cont 'd) 

I 
Notes to Annex 4 

I -  except voice telephony, telex, radiotelephony, paging and satellite services 
" except contracts for financial services in connection with the issue, sale, purchase or transfer 

of securities or other financial instruments, and central bank services 



Austria (cont'd) 

ANNEX 5 

Commction Services 

A construction services contract is a contract which has as its objective the realization by whatever 
means of civil or building works, in the sense of Division 51 of the Central Product Classification. 

List of services contained in Division 51, CPC which are included: 

51 1 Pre-erection work at construction sites 
5 12 General construction works for buildings 
513 General construction works for civil engineering 
514 + 5 16 Installation and assembly works 
515 Special trade construction work 
517 Building completion and finishing works 
518 Renting services related to equipment for construction or demolition of buildings or 

civiI engineering works, with operator 



GENERAL NOTES AND DEROGATIONS FROM THE PROVISIONS OF ARTICLE III 

I 1. Austria will not extend the benefits of this Agreement: 

- as regards the award of contracts by entities listed in Annex 2 to the suppliers and 
service providers of Canada and the USA, 

I .. as regards municipalities under Annex 2 to Switzerlandpending the outcome of bilateral 
negotiations, 

I - as regards the award of contracts by entities listed in Annex 3: 

(a) (water), to the suppliers and service providers of Canada and the USA; 

(b) (electricity), to the suppliers and service providers of Canada, Hong Kong, 
Japan and the USA; 

(c) (airports), to the suppliers and service providers of Canada, Korea and the 
USA; 

I (d) (ports), to the suppliers and service providers of Canada and the USA; 

(e) (urban transport), to the suppliers and service providers of Canada, Israel, 
Japan, Korea and the USA 

until such time as Austria has accepted that the Parties concerned give comparable and 
effective access for Austria's undertakings to the relevant markets; 

- 

I 
to service providers of Parties which do not include service contracts for the relevant 
entities in Annexes 1 to 3 and the relevant service category under Annexes 4 and 5 
in their own coverage. 

( 2. 
The provisions of Article XX shall not apply to suppliers and service providers of: 

- Israel, Japan and Korea in contesting the award of contracts by entities governed by 
public law as defined in any EC-directive relating to the co-ordination of procedures 
for the award of public works contracts referred to in Annex XVI to the EEA 
Agreement; 

Japan, Korea and the USA in contesting the award of contracts to a supplier or service 
provider of Parties other than those mentioned, which are small or medium-sized 
enterprises under the relevant provisions of Austrian law, until such time as Austria 
accepts that they no longer operate disrriminatory'rneasures in favour of certain domestic 
small and minority business; 

Israel, Japan and Korea in contesting the award of contracts by Austria's entities, whose 
value is less than the threshold applied for the same category of contracts awarded 
by these Parties. 



Austria (cont'd) 

Until such time as Austria has accepted that the Parties concerned provide access for Austrian 
suppliers and service providers to their own markets, Austria will not extend the benefits of 
this Agreement to suppliers and service providers of: 

- Canada, as regards procurement of FSC 36, 70 and 74 (special industry machinery; 
general purpose automatic data processing equipment, software, supplies and support 
equipment (except 7010 ADPE configurations); office machines, visible record 
equipment and ADP equipment), 

- Canada as regards procurement of FSC 58 (communications, protection and coherent 
radiation equipment) and the USA as regards air traffic control equipment; 

- Korea and Israel as regards procurement by entities listed in Annex 3 as regards 
procurement of HS Nos 8504, 8535, 8537 and 8644 (electrical transformers, plugs, 
switches and insulated cables) and for Israel, HS Nos 8501, 8536 and 902830; 

- Canada and the USA as regards contracts for good or service components of contracts 
which, although awarded by an entity covered by this Agreement, are not themselves 
subject to this Agreement. 

The Agreement shall not apply to contracts awarded under: 

- an international agreement and intended for the joint implementation or exploitation 
of a project by the signatory States; 

- an international agreement relating to the stationing of troops; 

- the particular procedure of an international organization. 

The Agreement shdl not apply to procurement of agricultural products made in furtherance 
of agricultural support programmes and human feeding programines. 

Contracts awarded by entities in Annexes 1 and 2 in connection with activities in the fields 
of drinking water, energy, transport or telecommunications, are not included. 

This Agreement shall not apply to contracts awarded by entities in Annex 3: 

- for the purchase of water and for the supply of energy or of fuels for the production 
of energy; 

- for purposes other than the pursuit of their activities as described in this Annex or for 
the pursuit of such activities in a non-EEA country; 

- for purposes of re-sale or hire to third parties, provided that thecontracting entity enjoys 
no special or exclusive right to sell or hire the subject of such contracts and other entities 
are free to sell or hire it under the same conditions as the contracting entity. 

This Agreement shall not be applicable to contracts: 

- for the acquisition or rental of land, existing buildings, or other immovable property 
or concerning rights thereon; 



Austria (comJd) 

- for the acquisition, development, production or co-production of programme material 
by broadcasters and contracts for broadcasting time. 

9. The thresholds in the Annexes will be applied so as to conform with the public procurement 
thresholds of the EEA Agreement. 

10. The provision of services, including construction services, in the context of procurement 
procedures according to this Agreement is subject to the conditions and qualifications for market 
access and national treatment as will be required by Austria in conformity with her commitments 
under the GATS. 
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(Cl BANQKOK 12298 
(D) STATE 204150 

1. THIS. IS AN ACTION REQUEST FOR POSTS IN WTO 
" MEMBER COUNTRIES THAT ARB NOT SIGNATORIES TO THE 

WlQ GOVERNMENT PROCURGMENT AGREEMENT, WHICH 
INCLUDES ALL POSTS EXCEPT THOSE IN EU MEMBER 
STATES, USEU BRUSSELS, OSLO, SINGAPORE, TEL AVIV, 
LIECHTENSTEIN, SEOUL, OTTAWA, TOKYO, AND BERN. 

2. SUMMARY AND ACPION REQUEST. QUAD (U. S., ETJ, 
CANADA AND JAPAN 1 MINISTERS AGREED IN KOBE TO 
PURSUE A TRANSPARESTCY AGREEMENT IN GOVERNMENT 
PROCUREMENT THAT WOULD BE FORMALLY INITIATED AT 
TWE WM SINGAPORE MINISTERW IN DECEMBER. 

.. 
EFFORTS CONTINUE TO BROADEX CONSENSUS FOR THE 
INITIATIVE. OTHER SIGNATORIES TO THE WrO 
GOVgRNMENT PROCUREMENT AGREEMENT (GPA) ARE LIKELY 
TO STPORT THE INITIATIVE BUT PERSUADING 
NON-SIGNATORIES REMAIN A CHAUENQE. .WHILE U.S. 
AND QUAD EFFORTS IN GENEVA WILL BE THE FOCAL POINT 
FOR' PUSHTNO THE INITIATIVE, POSTS IN' I(EY CAPITALS 
CAN PLAY AN IMPORTANT ROLE. POSTS IN NON-GPA 
SIGNATORY WTO MEMBERS ARJ3 REQUESTED TO E X P W N  TO 
HOST G-S IN MORE DETAIL HOW THG UNITED 

- 
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- - STATES SN'JISIONS A POST-SINGAPORE AC.iENDA ON 
PROCUREMENT. U.S. WM PRM-'UREMENT 0BJECTI~S 
ARE PART OF A BROADER ADMINISTRATION STRATEGY IXJR 
ADDRESSING PROBLEMS WITH BRIBERY AND CORRDPTION IN 
INTERNATIONAL W S A C T I O N S ,  BUT THEY ARE NOT 
INTENDED TO R E m T  IN A WTO ANTI-CORRUPTION 
AGREEMENT. ACTION POSTS ARE REQUESTED TO A P P R a a  
KEY G- TRRDE OFFICIALS eARZlY IN THE WEEK 
OF OeK,BER 21 TO EXPLAIN THE U.S. POSITION ON THE 
BASIS OF THE WINTS PROVIDED IN PARA 7 BELOW. 
POSTS SHOULD Atso LeAVB THE CONTENTS OF PARAS 4 
THROUQW 11 WITH HOST OOVEREIMENTs. USTR GENEVA 

" MAY USE THESE POINTS AS WELL IN APPROAWING GENEVA 
DELEOATIONS OF POSTS IDENTIFIED IN THE ACTION 
REQUEST. SSP POSTS MAY DELIVER TKE DEMARCHE TO 
TWB EXTENT RESOURCES PERMIT. END SUbiMMtY AND 
ACTION REQUEST. 

3. FOR CARIBBEAN BASIN INITATIVE (CBI) POSTS (REF 
D) : GI- 1986 ¶'RE UNITED STATES HAS ORANTED 
CARIBBEAN BASIN INITIATIVE (CBI) COUNTRIES 
PREFEXZNTIAL GOVERNMENT PROCUREMENT TREATMENT 
NORMALLY XISERVED FOR COUNTRIES THAT ARE MEMBERS 

. .. OF THE WTO GOVEREMENT PROCUREMENT AGREEMENT (GPA) 
AND OUR NAFTA PARTNERS. THIS PREFERENW WAS DUE 
TO EXPIRE ON SEPTEMBER 3 0, 1996. USTR HAS RENEWED 
THE PR61FERENCE THROUGH SEPTEMBEX 30, 1997 HOWEVER, 
BENEFICIARIES GRANTED CONTINUED PIUSFERENTIAL 
OOVERNMENT PRdCUREMENT TREATMENT TOR THE CBI 
NATIONS A .  EXPECTED TO SUPPORT OUR INITIATIVE FOR 
A TRANSPARENCY AGREEiMENT IN THE WTO. 

.. 4. TRE DECEMBER 9-13 SINGAPORE MEETING WILL BE 
THE FIRST MINISTERIAL CONFERENCE SINCE TliE 
ENTRY-INTO-FORCE OP THE WTO AGREEMENTS AND AN 
OPPORTUNITY M SET THE COURSE W R  WM NEGOTIATIONS 
OVER TXE NEXT TWO YEARS. ALTHOUGH THE UNITED 
STATES HAS EMPHASIZED THAT THE SINGAPORE 
MINISTER- =MILD FOCUS PRIMARILY ON PROGRESS IN 
IMPLPHEUTING WTO AOREEMENTS AND DFVgLOPMENTS IN 
THE SO-CALLED "BUILT" IN AGENDA OF ONQOING 
N'SGOTIATIONS, GOVERNMENT PROCUREMENT IS ONE 
PARTICULAR ARGA IN WHICH THE WTO IS WELL-PLACED TO 
PROCEED. SIGNATORIES TO THE PLURILATEWLL 

. .. GOVERNMENT PROCUREMENT AGREEMENT ARE: U. S., 
KINGDOM OF THE NETHERLANDS WITH RESPECI' TO ARTEIA, 
CANADA, THE MEMBER STATES OF THE EUROPEAN UNION, 
ISRAEL, JAPAN, LIECHTENSTEIN, NORWAY, KOREA, AND 
SWITZERLAND. SINGAPORE'S ACCESSION HAS BEEN 
APPROVED BY GPA MEMBERS, BVT SINGAPORE HAS NOT YET 
M ) m Y  ACCEEDED. 

HIGHLfGHTS OF U.S. PROPOSAL ON GOVERNMENT 
P R o a m m E m  ----------------------------------------------- 
5. SUMMARY: THE UNITED STATES HAS PROPOSED THAT - MINISTERS AT SLNGAPORE DIRECT NEGOTIATORS TO 
CONCLUDE IN BY THE END OF 1997 A MULTILATERAL 
AGREEMENT THAT WOULD OBLIGATE GOVERNMFWTS TO 
PROVIDE TRANSPARENCY, OPENNESS AND DUE PROCESS, 
INCLUDING PROVISION FOR APPEAL, TO AN AGREED SET ' 
OF WWRNMENT PURCHASES OF GOODS AND SERVICES. 
THE PR- AGREEMENT ENVISIONXD BY THE UNIT&0 
STATES WOULD BE LIMITED TO PROCEDURES AND 
PRINCIPLES TO PROMOTE TRANSPARENCY IN KT0 MEMBERS 
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PR- PRX'l?ICES, FOR EXAMPLE, BY 
ESTABLISHING TRANSPARENCY PROCDUR~S THAT Worn 
'=OV@-* AT LEAST INITIALLY, CENTFLU GO- 
PaCIfLSES ABOVE A CERTAIN AGREED VALW AND OX'HER 
HIGS-VALUE CamRACTs. SUCH A PROC6DDRAt 
SHOULD NOT REQUIRE ANY CHANGES EXISTING - -  

DobfEsl'%2 P=FER%NCES AND k MEASURES TO DIRECT 
~ S ~ N A T f O I V A L  SUPPLIERS. 

TllIS EXERCISE IS SEPARATE AND DISTINCT FROM 
PLDRILAT'RRL AGREEMENT O?l OOVERNMENT 

PR- WHIM OBLIGATES MQrlBERS TO ALLOW 
FOREION SUPPLIERS TO COMPEZE, ON A 
NON-DISCRIMI51ATORY BASIS, IYIR CcplTRAcTS OFF- BY 

. AQREEO GOVERNMENT ENTITIES. IT IS ALSO SEPARATE 
FRaMTHEcuRRENTWORKASSIGNEDTOTHEGENERAL 
AGREEMENT ON TRADE IN SERVICES ( W S )  GROUP. 
ROREgMENT TO PURSUE A MULTILATERAL PROCEDURAL 

WOULD UNDER NO CIRCUMSTANCES OBLIGATE 
WTO HEWERS TO ACCEDE TO THE EXISTING GPA OR ANY 
SUCCESSOR AGREEMENT. IT WOULD, HOWEVER, 
FACILITATE MWCBERS' ABILITY TO EVENTUALLY JOIN THE 
QPA OR ITS SUCCESSOR. 

6. MARKET A C W S  BENEFITS: AS WITH OTHER WTO 
AGREEMENTS, A FROCEDURAt AQREEKKNT TEIAT PRUVIDES - lWLNSPARENCY IN GOVERNMENT PURCHASING WOULD 
PROVIDE MORE PREDICTABILITY TO THOSE CONDUCTING 
INTERNATIONAL COMMERCIAL TRANSACTIONS. 
PREDICTABILITY IS A MAJOR WSIDERATION FOR A#Y 
DECISION ON BIDDING, SOURCING AND INVESTMENT 
RE-D TO GO- CONTRACKS. HARKET ACCESS 
PRGDICTABILITY CAN BE ENHANCED THROUGH 
MULTILATERAL DISCIPLINES ON TRANSPARENCY, OPENNESS 
AND DUE PROCESS .. 

7. HIOHtIQIiTS: IN THE PE3PARATORY PROCESS FOR 
SINGAPORE, THE UNITED STATES HAS SUBMITTED THREE 
NON-,PAPERS ON THIS ISSUE IN AN ATTEMPT TO CLaRIFY 
THE PROPOSAL AND ADDRESS SPECIFIC QUESTIONS AND 
CONCERNS. THE POLLOFTING POINTS HAVE BEEN 
DISCUSSED IN MORE DETAIL IN THESE PAPERS. 

- F THE PROPOSAL IS A MODEST FIRST STEP, 
DESIQNED TO TAILE ACCOUNT OF CIRCUMSTANCBS IN WTO 
MEMBERS AT W STAGES OF DEVELOPMENT. THE 
PROPOSAL TO BEGIN NEGOTIATIONS QN A PROCEDURAL 
AGREEMENT DOES NOT CALt FOR ANY CHANGES IN 
EXISTING NATIONAL PREFERENCES AND OTHER MGASURES 
TO DIRGCT CONTRACTS TO NATIONAL SUPPLIERS. - 
- - AGREEMENT TO PURSUE NEOOTIATIONS DOES NOT 
REQUIRE ANY COUNTRY TO ACCEDE TO THE EXISTING GPA 
OR ITS SUCCESSOR. HOWEVER, A P R O C E D W  AGREENENT 
CRN BE A FIRST STEP FOR GOVERNMENTS THAT MIGHT 
ULTIMATELY SEEK TO JOIN TKE,GPA OR ITS SUCCESSOR 
AND UNDERTAKE ITS MORE RIGOROUS OBLIGATIONS. 

-- THE EXTENT OF COVERAGE OF TRANSPARSNCY 
OBLIGATIONS AND THE TIMING FOR IMPLEMENTATION 
WOULD BE AN IMPORTANT SOBJ6CT FOR NEGOTIATION AND 

,. WOULD HAVE TO REFLECT THE m I L I m  OF COUNTRIES TO 
ASSUME SUCX OBLIGATIONS THROUGH AGREED MODALITIES 
( E . G . ,  PHASING-IN OF OBLIGATIONS AND TRANSITIONAL 
MEASrnES) . 
- - I m G R A T I O N  OF GOVERNMENT PROCUREMENT INTO 

THE WK) MUST BE A GRADUAL, DELIBERATE PROCESS. 
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FOR THIS REASON, NEGOTIATION OF SUCH A PROCEDURAL 
AGREEMENT MIGHT INITIALLY B ~ I N  wIm CENTRAL 
GOVERNMENT PROCUREMENT ACTIVITIES ABOVE A 
SPECIFIED VALUE, AND BY AGREEMENT BE EXTEWDED TO 

. SUBCENTRAL ACTMTIES. ALL OF THESE ISSUES SHOULD 
BE THE SWECT OF NEGOTIATION. 

- - THE DISCIPLIMS TO BE NEGOTIATED AS PART OF 
THIS AGREEMENT WOULD BE STRICTLY LIMITED TO 
TRANSPARENCY, OPWNESS AND D m  PROCESS, AHD WOULD 
mVE TO ACCOUNT OF THE VARIETY OF EXISTING 
Q- PROCUREMBNT PRACTICES AMONG rn 
MhMBERS. IT COULD NOT IMPWE AN m S T R A T I V E L Y  
RIGID OR BURDEWSOME SYSTEM ON ALL WI'O MEMBERS. 

- - NEGOTIATING OF THIS AGREEMENT WOULD BE 
.. INDEPENDENT OF SEPARATE NEWTIATIONS ON THE 

EXISTING GPA, AND ANY DEADLINES THAT MAY BE SET IN 
NEGOTIATIONS UNDER THE GATS. GIVEN THE MODEST 
SCOPE OF A PROCEDURAL AGREEMENT, IT SHOULD BE 
POSSIBLE TO CONCLUDE TSIS AOREEMZNT IN BY THE END 
OF 1997. 

- - SUCH AN AGREEMENT WOULD CREATE ADDITIONA& 
NEW PRw&DUM& OBLIGATIONS FOR WTO M a B m S ,  N?D AS 
ma, WOULD BE SUBJECT TO THE CONSULTATION 
DISPUTE SETTLEMENT MECHANISM OF THE WTO. THIS 
WOUIID BE NO DIFFERENT, FOR EXAMPLE, FROM THE - SITUATION THAT EXISTS TODAY WITH RESPECT TO THE 
PROC- OBLIGATIONS RESULTING FROM THE WTO 
ADREEMENT ON IMPORT LICENSING PROCEDURES. 

- IT IS CLEAR THAT TECHNICAL ASSISTANCE WILL 
BE NECESSARY AS PART OF NWOTIATING AND 
IMPLEMXUTXNG THIS AGREEMENT. DEVELOPED COUNTRIES 
COULD PROVIDE ADVICE AND ASSISTANCE THROUGH 
SKMINARS, WORKSHOPS AM3 ON-SITE MISSIONS. 

-- A TRANSPARENCY AGREEMENT worn MMPLEMENT 
EFFORTS IN OTHER FORA, SUCH AS APEC AND THE FTAA, 

' TO P R W E  OPEN, COMPEXITIVE PROCUREUWT 
PRACTICES. IT COULD SERVE AS THE MULTILATERAL 
FOUNDATION FOR WORK IN REGIONAL PORA TO FURTHER 
BUILD ON TRANSPAREN-, OPENNESS AND DUE PROCESS. 

8. TALKING POINTS 

-- WTO MEMBERS' GOVERNMENT PROCUREMENT MARKETS 
PRESENT TREMENDOUS COMMERCIAL OPPORTUNITIES FOR 
INTERNATIONAL TRADE. EVEN CONSERVATIVE ESTIMATES 
OF THE VALUE OF PROCUREMENT MARKETS AROUND THE 
WORLD SUGGEST A MINIMUM OF A TRILLION DOLLARS A 

- - YEAR IN OOVKRNMENT CONTRACTING. 

- - GOVERNFIENTS EVERYWHERE PURCHASE A VARIETY 
OF W D S  AND SERVICES, FROM THE MOST BASIC 
COMMODITIES TO THE MOST SOPHISTICATED 
TKCHNOUMIES. MAKING MORE TRANSPARENT SUCH 
OPPORTUNITIES WILL PROVIDE NEW OPPORTUNITIES FOR 
PROVIDERS OF SUCH GOODS AND SERVICES. 

-- DESPITE THE IMPORTANCE OF GOVERNMENT 
PROCUREMENT MARKETS IN INTERNATIONAL T W E ,  THE 
WTO DOES NOT PRESENTLY EXTEND EVEN THE MOST BASIC, 

. , P R O C E D W  OBLIGATIONS TO PROCUREMENT PRACTICES. 
WE BELIEVE THAT IT IS TIME FUR THE NTO TO LOOK AT 
THE OPPORTUNITIES FOR TRADE EXPANSION IN TnIS 
IMPORTANT AREA BY BEQINNING TO CREATE A MORE OPEN.. 
TRANSPAREINT ENVIRONMENT WHERE TRADE IS ALREADY 
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TAKING PLACE 

-- SOME ARE CONCERNED mom tLIMINATING 
THEfR EXISTING POLICIES FOR D I R E C P m  
CONTRACTS TO NATIONAL SUPPLIERS, OTHERS WANT TO 
AVOID APPLYING COMPLICATED AND A D M f M m T m Y  
RIGID PROcEDUEZES 'I'HEIR PR- ACTIVITIES, 
AND FINALLY, OTHERS DO NOT YFP HAVE THE m I C  
PROCEDURES IN PIdm To TAKE ADVANTAGE OF QPA 
MEMBERSHIP. 

- - WE ARE SYMPATHETIC TO THESE CONCERNS. 

- -- MPANSION OF COUNTRY PARTICIPATION IN THE 
QpA AND ITS SUCCESSOR W N  HIM PRIORITIES FOR 
THE UNITED STATES. H-R, WE' RECOONIZE THAT 
SOW GOVgRNMEKTS WILL NOT BE IN A POSITION M 
D- THE BENEFITS OF GPA MEMBERSHIP WITHOUT 

~ T U L T I O N  OF A MODEST, PROCEDZlRAL AORFENENT THAT 
SBOULD FACILITATE GFGATER UNDERSTANDINO OF 
&O&REMENT PRACTICES AND AT THE SAHE TIME PROMOTE - 
GREATER TRANSPARENCY IN A SECTOR OF ALL OUR 
ECONOMIES THAT IS OF ENORMOUS COESMERCIAL BKNEPIT. 

- - [FOR CET -BENEFICIARIES) THE VNITgD STATES 
HAS GRANTED A ONE YEXR EXTENSION OF 
PREF-IAL GOVERNMENT PR- TREATMENT FUR 
ALL CBI BENEFICIARIES AND A TWO-YEAR 
J3XTE?JSION FMZ PANAMA IN RECOGNITION OF ITS 
COMMITMENT TO ACCEDE TO THE GPA IN ITS WTO 
PROTOCOL. RENEWXI OF THIS EXTENSION IN 1997 (1998 
FOR PANAMA) WILL BE CONTINGENT ON 

.. DEMON-TED WILLINGNESS TO SUPPORT THE U.S. 
PROPOSAL ON GOVERNMENT PROCUREMENT AT 
THE SINGAPORE MINISTERIAL AND CONSTRUCTm 
PARTICIPATION M THE FTA4 WORKING GROUP ON 
GOVWNMENT PROCURDNENT. 

- - (FOR PANAMA1 WE APPRECIATE YOUR INTEREST IN 
LEARNING MORE REGNCDING THE TRANS PARGNCY 
AGREEHENT ON GOVERNMENT PRO- AND THE ROLE 
YOU COULD PZAY INSUPPORTING IT. WE HOPE THAT THE 
NON-PAPER WILL FACILITATE YOUR UNDERSTANDING OF 
THIS FROPOSAt. WE LOOK FORFTARD TO WORKING WITH 
YOU LN SINGAPORE. 

-- WE UNDERSTAM) THAT W DgVISMPING 
COUNTRIES HAVE HISGIVINaS ABOUT THE EXISTING GPA 
AND AXE NOT PXEPARED TO JOIN IT IN ITS PRESET 
MRM. IN AGRKEING TO NEGOTIATE THIS AGREEMENT. 
COUNTRIES WODLD NOT BE OBLIGATED TO JOIN THE 
CURRENT GPA OR ITS SUCCESSOR. 

- - OUR PROPOSAL FOR A TRANSPARENCY AGREEMENT 
FIAS ABSOLUTELY NO LINK TO ACCESSION TO THE 
EXISTING GPA. FOR THOSE COUNTRIES THAT HAY BE 

- INTERESTED IN ACCEDING TO THE GPA IN THE FUTURE. 
THIS AG.SEZMENT COULD FACILITATE THEIR EFFORTS; BUT 



WOW NO REQUIREMENT OR EXPECTATION OF GPA 
ACCESSION. 

- - SI-RE MINISTERIAL PReSENTS AN 
E X C ~ L L ~  OPPORTUNITY TO TO A MANDATE FOR 
NEGOTIATIONS ON A 'l'RT4NSPARENCY AOR&EMENT. THIS 
HANllATE COULD DIRECJ! MTO ~~~ TO W I N  
m I A T I O b l S  TO DEVELOP PROCEDURES AND PRINCIPLES 

. , ASSOCIATED WITH TRANSPARENCY, OPENNESS ABm D W  
PROCESS. I 

- - WE PROPOSE THAT !SJCEI NEGOTIATIONS BE 
mamm BY THE END OF 1997. m mum NOT BE 
TIED TO ANY TIMETABLES OR DEADL- W R  WORK IN 
THE GPA OR THE GATS ON OOVEZWMENT PR- AND 
WOULD OCCUR IN A SPECIAL NEQOTIATINQ GROUP 
REPORTING DIRECTLY TO THE 0- COUNCIL. 

-- TO ENSURE A GRADOAL, MEASURED PROCESS OF 

bIBgRALIZATIW, WE COULD START SU)WLY BY LIMITING ._ DISCIPLINES (3N TRANSPARENCY, OPENNESS AND DUE 
PROCESS TO CENTRAL aOVBRNMENT P R Y  
ACTIVITIES AND ONLY FOR HIGHER-MLLWD -ffS. 
EXTENSION TO SUBCENTRAL -S COULD OCCOR 
h'HEN THE TIME 18 RIGXT ON THE BASIS OF EXPERIENCE 
GAINED AT TXE CENTRAL 0- LEVEL. 

- - ADDITIONALLY, A TRANSPARENCY AGREEMENT -- 
AS A MODEST FIRST STEP -- SHOULD NOT REQUIRE ANY 
CKANGES TO EXISPING NATION?& PREFERENCE PROGRAMS 
AND OTHER MEAS-S TO DIRECT CONTRACTS TO NATIONAL 
SUPPLIERS. WHILE TBE LONG-TERM OBJECTIVE SHOULD - BE LIBrmAtIZATION OF THESE MEASURBS, SUCH 
NEGOTIATIONS S H W  ONLY PROCEED AS COUNTRIES 
RECOGNIZE THS POT- HARKGT ACCESS BmEFITS 
THRT CAN BE BUILT OM THIS AGREEMENT'S WUNDATION 
OF TRANSPARENCY, OPENJ!IESS AND DUE PROCESS. 

- - THEN3 SHOULD BE NO DOUBT, HOWEVER, ON THE 
IMMEDIATE NEED TO BEGIN NEGOTIATIONS. OTHERWISE, 
THE WTO RISKS BEING LEFT BEHIND BY RGOIOIUL PORA 
IN THIS AREA. WORK IS ALREADY UNDERWAY IN APEC 
AND THE FTAA ON GOVERNMENT PROCUREMGNT. THE WTO 

. .. IS THE ONLY MDLTILATWAC PORUM THAT CAN GIVE 
DIRECTION AND COtESION TO THIS WORK IN REGIONAL 
PORA . 

9. BEGIN TEXT OF FIRST PAPER: 

NON - PAPER . 
NEXT STEPS ON GOVERNMENT PRO- 
(TABLED IN APRIL IN GENEVA) 

THE PROBLEM 

GOVERNMENTS TEND TO BE TWE SINGLE LARGEST 
PURCHASERS OF GOODS AND SERVICES IN THE WORLD, YET 
WITH THE EXCEPTION OF COVEIlAGE UNDER THE WTO 
GOVERNMENT PROClJREMENT AGREEMENT (GPA) , 
PR- ACTIVITIES ARE NOT SUBJECT TO BASIC 
WTO RULES ON MARKgT ACCESS At?D NATIONAL TREATMENT. 
THE RESULT IS AN ENVIRONMENT IN WHICH 
ANTI-COMPETITIVE' BEHAVIOR CAN DISTORT THE MARKET. 
WITHOUT DEPATING THE PRESENT WTO RULES ON , 
PROCUREMENT, WTO MEMBERS CAN CREATE AN GNVIRONME3T 
FOR GREATER MARICET ACCESS OPPORTUNITY BY TAKING 

Note: The Cable continu 
with a recitation of th 
three papers following 
attached in hard copy. I 
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NON - PAPER 
NEXT STEPS ON GOVERNMENT PROCUREMENT 

. (Tabled in April in Geneva) 

1 .  The Problem 

I Governments tend to be the single largest purchasers of goods and services in the worId, yet with . 
the exception of coverage under the WTO Government Procurement Agreement (GPA), 
procurement activities are not subject to basic wTO rules on market access and na&nal 

I - treatment. The result is an environment in which anti-competitive behavior can distort the 
market. Without debating the present WTO ~ I e s  on procurement, WTO members can create an 

I 
environment for greater market access opportunity by taking steps to address the lack of 
transparency, openness and due process that characterizes much of procurement worldwide. 

I The Oo~onunitv 

Procuremenr markets worldwide account for trillions of dollars in cornmerciai transactions. 

I - Larse, cornrnerciaily attractive procurement occurs at all levels of government. Municipal 
governments pmcure heavily for police and fire departments and local public works. Provincial 
and other second-tier governments often adminisrer health and socid security programs, which 

Ii involve substantiaI procurement of goods and services. In many countries, central governments 
are responsible for national telecommunications networks, electrical power grids and 
transportations systems. 

I .- currentmvirv in rhe WTO 

I Activity on government procurement in the WTO is limited and diffuse. 

I The new GPA, which covers both goods and services, is a substantial improvement over 
the Tokyo Round Agreement. Additional negotiations are envisioned by 1999 among - .. - signatories. As a plurilateral. Annex 4 agreement it is not part of the WTO's single 
undertaking. 

GATS Article MII:2. calls for negoriations among all WTO members within two years on 
procurement of services, and work is now underway. 

m Future Work in the WJO 

. - In light of the potential stake that all WTO members have in increasing market access associated 

I with Qovtnunent procurement. we should use the opportunity of the Singapore Ministerial to 
consider how ro develop an agreement that can be filly incorporated into the WTO's single 
undertaking and include both goods 2nd services. 

I . A long term objective for current GPA sigatories is to expand the coverage and 
membership of the  Agreement. This long-rem objective should not preclude. however, 



efforts among all W r O  members immediately to address the problems exporters are facing 
around the globe in their ability to compete for substantial market access opportunities in 
procurement of goods and services. 

While it may be desirable to simply mulrilateralize the current GPA it is also cleq that this may 
not be possible in the shofl-term. Many non-signatories view GPA requirements as being too 
adminisrratiyly rigid and burdensome. Ntvenheless, the Singapore Ministerial should give 
direction to the WTO that will put government procurement on the path to an eventual 

. ., comprehensive multilateral agreement. 

Recognizing the urgent need to establish a more competitive and predictable bidding 
environment, a first step could be to achieve an agreement that focusses on transparency, 
openness and due process, setting the nage for progressive application of national 
treatment obligations. 

I . .. Interim agreement, accepted by all WO members. on this basis would improve the 
environment for bidding worldwide and address the real and growing concerns of our 
expomrs immediately. Countries could u s  this as a vehicle to introduce domestic 
reforms that increase public confidence in the integrity of national systems. 



FURTHER IDEAS ON A WTO GOVERNMENT P R O C U R E W  ~ T I A T I V E  
(Tabled June 18 in Geneva) 

~s the result of consultarions with interested delegations, the United States is to 
&borate on the proposal for nc~otiations on an interim arrangement on transparency, openness 
and due process in government procurement practices. 

The Rationale for an Interim Arran~ement 

Government procurement has long been viewed as trade-related. As noted in the Analytical 
Index_ the original draft of the IT0 Charter provided for national and most-favored-nation 
treatment with respect to govenuncnt procurement, but these provisions were deleted fiom Iater 
drafts when it became apparent to the Preparatory Committee that "an attempt to reach 
agreement on such a co-trnent woild lead to exceptions almost as broad as the commitmmt 
itself." 

- - 
While recognizing that government procurement is trade-related, most countries have been . - 
hesitanr to engage in negotiations to liberalize their procurement markets. In recent years, much 
of this hesitancy seems to have stemmed fiom the common perception that the single multilateral 
agreement in this sector, the Government Procurement Agreement (GPA). is highly complicated 
and administratively burdensome. 

For this reason, the United States has joined others in looking to alternative approaches that could 
involve more gradual opening up of government procurement markers. It is clear that full 
integration of government procurement into the WTO will be a long-term enterprise. A 
measured, realistic first step should be negotiation of an interim arrangement on transparency. 
openness and due process. 

The Path to anlnterim Arrangement 

A number of WTO Members have made suggestions and several elements have grown our of 
discussions in other fora. The common thread among all ofthese ideas appears to be the 
following: 

A Singapore Ministerial mandate for negotiations on an interim arrangement must be 
- without prejudice to WTO Members' positions on membership in the existing GPA or 

even an improved GPA envisioned as the result of hrure negotiations among its 
signatories. 

Negotiations on an interim arrangement under the auspices of the General Council, while 
institutionally separate, should take account of related developrnenrs in orher WTO fora, 
in panicular the GATS Rules Group and the Government Procurement Committee. 

It would be besr to have an inregrated approach on goods and services in an inrerim 
arrangement. As part of the terms of reference, countries should review whether 



negotiations on an interim arrangement could be merged with ongoing negotiations in the 
GATS Rules Group. I 
In principle, an interim arrangement should apply across-the-board to all government 

- .. procurement, recognizing that due account should be ~ i v e n  to the variety of governmental 
structures in place in WTO Member countries. 

I 

Thc Elements of ag Interim Arrwment  
I 

An interim arrangement should focus on basic elements or principles of transparency, openness 
and due process in government procurement practices. By their very nature, these elements or 
principles, once in place, would apply equally among all WTO Members on a non-discriminatory 

. .. basis. However, while an interim arrangement should establish basic procedural guarantees that 
are available to all WTO Members, such an arrangement, as a first step, would not address 

I 
existing preferential or discriminatory procurement requirements. I 
Negotiations on an interim arrangement are likely to reveal a variety of perspectives on 
transparency, openness and due process. However, provisions in existing W O  agreements and 
ongoing work on procurement in other fora can provide helpful guideposts. For example, the 
Agreement on Impon Licensing Procedures has specific provisions on transparency and openness 

I 
in application of import licensing reguircrnmts. The Agreement on Implementation of h i c k  W 1 
of the GATT 1994 has provisions related to due process. Additionally, Article X of the GATT 
1994 requires tr~nsparency in the form of publication and administration of trade regulations. In 
other fora, discussions are commencing on transparency in government procurement practices. # 
An interim arrangement should include basic procedural guarantees that increase information flow 
on procurement opportunities but do not require administratively rigid or centralized sysrems. 

. .. Foreign suppliers should have access to information on what entities are procuring in their sector, 
notification of specific procurement opportunities and guarantees that all suppliers will have 
access to the same informarion on an equal basis. An interim arrangement should also include the 

- -- provision of review mechanisms when disputes arise. 
1 

An added benefit of starting first with an interim arrangement in the WTO is that it should provide 
new idonnation bases on government procurement practices of WTO Members and on the 

I 
quantitative and qualitative importance of government procurement in multilaterai trade. 
Compilation of such information will be key to future efforts to integrate government 
procurement into the WTO. which is likely to proceed in stases, just as the lowering of tariff 

I 
bamers has required a series of negotiations. I 
The Benefits of S t a s d - I n t e e r b  of Government Procurement Practices I 
Government procurement accounts for a substantial value of commercial activity in all countries. 
While current measures of the total value of government procurement art not sophisticated, it is 
clear that literally trillions of dollars annually are spent by Qovernments in procuring goods and 
services. Transparency. openness and due process are important first steps because they provide 

a 
I 



I 
vital information to foreign suppliers on the circumstances which they may bid on conrracrs. 
They will help to creatc greater cenainty as to the likdihood of winning contracts. Future steps 
towards &I1 integration will generate increased oppofiunities for suppliers to compete on an equal . - 

I - 
basis in government procurement markets worldwide, 



At the Tune 18 Heads of Delegation meeting, the United States tabled a second paper on 
government procurement entitled "Further Ideas on a WTO Government Procurement Initiative." 
A number of delegations asked the United States to elaborate finher. Several points warrant 
emphasis, as they are recurring themes in the questions raised at the June 18 meeting. 

. 1) The proposed agreement - an "Tnteriin Arrangement" -- is to be a first step in the 
integation of government procurement into the multilateral system. The Arrangement 
should lead to enhanced security of market access in sovernrnent procurement and 
promote transparency related to procurement. It will also coexist with the separate WTO 
Government Procurement Agreement (GPA) for a period of time. The process for fiilly 
integrating government procurement into the WTO is likely to be a long-term venture and 
approaches for integration wilI evolve over time. 

- - 
2) The United States and othcrs have proposed commencing integration of procurement into 

the WTO by focusing first' pn transparency, openness and due process. These are 
fundamental principles on which hrther market liberalization must be built. These 
principles would apply equally to all WTO Members regardless of their level of 
development, just as current transparency provisions in the W O  are obligations 
undertaken by ail countries. For example, GATT 1994 Article X already requires 
transparency, openness and due process in the administration of trade regulations. 

. - 
3) Under an Interim Arrangement, countries would apply principles of transparency, 

openness and due process on an MFN and national treatment basis, without modifying 
c$sting domestic procurement preferences. 

4) The principles of transparency, openness and due process envisioned in an Interim 
Arrangement should be flexible enough to accommodate a variety of existing national 

. ,. procurement regimes. They also should realistically take into account reduced 
government resources and efforts to decrease the role of government in many countries. 
C 

Answers to Snecific Ouestion~ 

The followin,o responds to specific questions posed at the June 18 meeting. 

Ouestion 1:  

How are transparency, openness and due process defined with respect to government 
procurement? How would national treatment apply? 



V i w s  on the precise definition of transparency, openness and due process in government 
procurement are likely to v q  among countries, Agreement on these definitions should emerge 
through pcgotiations on an Interim Arrangement. The WTO GPA imposes a relatively high level 
of procedural discipline and rigor in the areas of transparency, openness and due process. Of 
course, it is not the only model, Discussions have already started on these concepts in other fora, 
for example, APEC and the FTM. 

Trcm~parmcy generally relates to making information on procurement p r o c e h  and 
gp~ortunities widely avaiIabIe to interested suppliers, domestic and foreign. This can occur 
through publication in official or centralized government journals. Such information can also be 
made available through contact points in specific procuring entities. Electronic databases and 
internet linkages may lead over time to significant improveinents in access to procurement 
markets by allowing transmission of information around the globe instantmeously. 

Openness relates to there being sufficient guarantees of competitive treaunent so that interested 
suppliers can expect a predictable bidding environment. Openness includes the terms of access to 
the procurement process and the time periods provided to submit responsive bids. One could 
look to rhe procedural disciplines in the Agreement on Lmport Licensing Procedures as an 
example. Other important guarantees in procurement relate to development of technical 
specifications and identification of evaluation criteria for awarding contracts. 

Due process relates to domestic procedures permitting interested suppliers to challenge 
procurernent decisions and seek an objective and independent review and decision on their 
challenges, It is an important mechanism for allowing bidders to directly resolve complaints, 
keeping government-to-government procurement disputes to a minimum. As an example, the 
Agreement on Implementation of Article VII of the GATT 1994 has due process provisions. 

Nutiona2 tr-ealnrenf should be guaranteed with respect to specific obligations in an Interim 
Arrangement on transparency, openness and due process. However, an Interim Arrangement 
would not modify domestic preferences. This should be the subject of hrther negotiations after 
the establishment of an Interim Arrangement. 

Ouestion 2; 

What would be the scope of coverage in an Interim Arrangement? 

Answer; 

The concepts of transparency, openness and due process are so basic that they should apply to all 
public sector procurement. including procurement by central, subcentral and state-owned 



. - 
Will negotiations on an Interim Arrangement lead KO the elimination of all discriminatory 
requirements on an MFN basis in the W O ?  Would it involve GPA signatories offering GPA 
benefits to non-signatories? 

An Interim Arrangement would be the first step in the gradual integration of government - 
procurement into the WTO. An Interim Arrangement would be procedural in nature and 
guarantee transparency, openness and due process on an MFN and national treatmenr basis to all 
WTO members. For example, a procuring entity generally would have to alIow access to 
idormation regarding a procurement process and to bid challenge mechanisms to suppliers of all 
WTO Members on a non-discriminatory basis. WTO Members would not, however, be obligated 
to eliminate or waive domestic preferences under an Interim Arrangement. 

,# While GPA signatories will continue to encourage non-signatories to accede to the GPA, a 
Singapore Ministerial mandate on an Interim Arrangement would be without prejudice to 
individual countries' positions on acceding to the GPA, Howevcr, since the obligations of an 
Jnterim Arrangement would be procedural and would not extend to domestic preference 
programs, GPA sigatories would not be obligated under an Interim Arrangement ro extend GPA 
obligations with respect to such preferences to non-signatories. The two separate W O  
agreements -- the GPA and the Interim Arrangement -- would coexist, and over time, further 
integation steps in the WTO could allow the two agreements to converse. 

Would the United States envisage special and differential treatment for developing countries 
within the context of an Interim Arranpment? 

Answer: .. 

The procedural nature of an Interim kangement  makes it difficult to envision a situation where 
any WTO Member would be exempt from disciplines. This would not preclude exploration of 
transitional provisions and technical assistance. 

What would be the duration of an Interim Arrangement? 



Answer; 

Negotiations on an Interim Amgemcnt could be realistically completed by the end of 1997, with 
implementation to begin 1 January 1998. Thereafter, an Interim Arrangement could continue 
indefinitely, although fhther negotiations would continue to integrate govenmnent procurement 
into the WTO and could lead to convergence with the GPA GPA signatories are likely to take 
this into account as they commence firther negotiations by the end of 1998, as required under 
GPA Article XXTV:7(b). 

question 6: 

Would the lnterim Arrangement have some sort of dispute settlement procedure? If so, how 
would it relate to GPA dispute scttlemenr and to the DSU? 

Answer: 

The United States sees no reason why an Interim Arrangement should not be a covered agreement 
under the DSU. It should have obligations, albeit limited to provisions on transparency, openness 
and due process, that could be enforced through application of the DSU. As a separate 
agreement, however, an Interim Arrangement would not have a direct link to GPA dispute 
settlement, except, perhaps, to the extent a signatory to both agreements would raise issues under 
both in seeking estabIishment of a panel under the DSU. 

What additional benefits would members of an Interim hangement expect to realize as a resuIt 
of its transparency provisions? 

Transparency, openness and due process in government procurement are fundamental to market 
access, influencins bidding decisions, sourcing options and invesrment strategies, among other 
things. Suppliers in all countries have an immediate stake in creatins a more predictable bidding 
environment in government procurement markets, which can account for a substantial proportion 
of economic activity in many countries. Additionally, governments will benefit from increased 
competition that is likely to result from application of these principles to their procurement 
activities. Finally, it is important to keep in mind that an Interim Arrangement is only the first 
step, but a necessary one, in a long-term process of increasing market access in government 
procurement. 
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I. UNCITRAL MODEL LAW ON PROCUREMENT OF GOODS 
AND CONSTRUCTION 

PREAMBLE Option II for subparagraph ( i )  

WI3ERFA.S the [Government] [Parliament] of.  . . considers it 
desirable to regulate pr_ocurement of goods and of construction so 
as to promote the objectives oE 

(a) maximizing economy and efficiency in procuremenC 

(b) fostering and encouraging participation in procurement 
proceedings by suppliers and contractors. especially where appro- 
priate, participation by suppliers and contractors regardless of na- 
tionality, and thereby promoting international trade; 

(c) promoting competition among suppliers and contractors 
for the supply of the goods or construction to be procurtd; 

(d) providing for the fair and equitable treatment of all s u p  
pliers and contractors; 

(e)  promoting the integrity of. and fairness and public conti- 
dence in, the procurement process; and 

Cf) achieving transparency in the procedures relating to pro- 
curement, 

Be it therefore enacted as follows. 

CHAPTER I. GENERAL PROVISIONS 

Article 1. Scope of applicatwn 

any department, agency, organ or other unit, or any 
subdivision thereof, of the ("Government" or other 
term used to refer to the national Government of the . - 
enacting State) that engages in procurement, except 
. . .; (and) 

(ii) (the enacting State may insert in this subparagraph 
and. if necessary, in subsequent subparagraphs, other 
entities or enterprises, or categories thereof, to be in- 
cluded in the definition of "procuring entity"); 

(c) "goodsn includes raw materials, products. equipment and 
other physical objects of every kind and description, whether in 
solid, liquid or gaseous form. and electricity; (the enacting State 
may include additional categories of goods) 

(d) "construction" means all work associated with the con- 
struction, reconstruction, demolition, repair or renovation of a 
building. structure or works. such as site preparation. excavation. 
erection. building, installation of equipment or materials, decora- 
tion and finishing. as well as drilling, mapping, satellite photo- 
graphy, seismic investigations and similar activities incidental to 
such work if they are provided pursuant to the procurement con- 
tracs 

(e) "supplier or contractor" means, according to the context, 
any potential party or the party to a procurement dontract with the 
procuring entity; 

(1) This Law applies to all procurement by procuring entities, fl "procurement contract" means a contract between the pro- 
except as otherwise provided by paragraph (2) of this article. curing entity and a supplier or contractor resulting from procure- 

ment proceedings; 
(2) Subject to the provisions of paragraph (3) of this article, this 
Law does not apply to: (g) "tender security" means a security provided to the procur- 

ing entity to secure the fulfilment of any obligation referred to in 
(a)  procurement involving national defence or national security; ~ c l e  30( and such arrangements as bank guaran- 
(b) . . . (the enacting State may specify in this Law additional tees, surety bonds, stand-by letters of credit, cheques on which a 

types of procurement to be excluded); or bank is primarily liable, cash deposits. promissory notes and bills 

(c) procurement of a type excluded by the procurement reg- of exchange; 

ulations. (h) "currency" includes monetary unit of account. 

(3) This Law applies to the types of procurement referred to in 
paragraph (2) of this article where and to the extent that the procur- 
ing entity expressly so declares to suppliers or contractors when Article 3. International obligatiom of this State relating to 
first soliciting their participation in the procurement proceedings. procurement [and intergovernmental agreements 

within (rhis State)] 

Article 2. Definitions 

For the purposes of this Law: 

(a) "procurement" means the acquisition by any means, in- 
cluding by purchase, rental, lease or hire-purchase, of goods or of 
construction, including services incidental to the supply of the 
goods or to the construction if the value of those incidental serv- 
ices does not exceed that of the goods or construction themselves; 

(b) "procuring entity" means: 

(i) Option I for subparagraph ( i )  
any governmental department, agency. organ or other 
unit. or any subdivision thereof, in this State that en- 
gages in procurement, except. . .; (and) 

To the extent that this Law conflicts with an obligation of this 
State under or arising out of any 

(a) treaty or other form of agreement to which it is a party 
with one or more other States. 

(b) agreement entered into by this State with an intergovern- 
mental international financing institution, or 

(c)  agreement between the federal Government of [name of 
federal State] and any subdivision or subdivisions of [name of 
federal State], or between any two or more such subdivisions, 

the requirements of the treaty or agreement shall prevail; but in 
all other respects, the procurement shall be governed by this 
Law. 
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Article 4. Procurement regularionr 

The . . . (the enacting State s-es the organ or authority 
authorized to promulgate the procurement regulations) is author- 
ized to promulgate procurement regulations to fulfd the objectives 
and to carry out the provisions of this Law. 

Article 5. Public accessibility of legal texts 

The text of this Law. procmment rtgulations and all adminis- 
trative rulings and directives of general application in connection 
with procurement covered by this Law, and all amendments there- 
of, shall be promptly made accessible to the public and system- 
atically maintained. 

Article 6. Qualifications of suppliers and contractors 

(1) (a) This article applies to the ascertainment by the procur- 
ing entity of the qualifications of suppliers or contractors at any 
stage of the pcunment  p m c d h g s .  

(b) In order to participate in procurement proceedings, suppli- 
ers or contractors must qualify by meeting such of the following 
criteria as the procuring entity considers appropriate in the 
particular procurement proceedings: 

that they possess the technical competence, financial 
resources, equipment and other physical facilities, 
managerial capability. reliability. experience. and 
reputation, and the personnel, to perform the procure- 
ment contract; 
that they have legal capacity to enter into the procure- 
ment con- 
that they are not insolvent, in receivership, bankrupt 
or being wound up, their affairs are not being admin- 
istered by a court or a judicial officer, their business 
activities have not been suspended. and they are not 
the subject of legal proceedings for any of the fore- 
going; 
that they have fulfilled their obligations to pay taxes 
and social security contributions in this State; 
that they have not, and their directors or officers have 
no& been convicted of any criminal offence related to 
their professional conduct or the making of false 
statements or misrepresentations as to their qualifica- 
tions to enter into a procurement contract within a 
period o f .  . . years (the enacting State specifies the 
period of time) preceding the commencement of the 
procurement proceedings, or have not been otherwise 
disqualified pursuant to administrative suspension or 
disbarment proceedings. 

(2) Subject to the right of suppliers or contractors to protect 
their intellectual property or trade secrets, the procuring entity 
may require suppliers or contractors participating in procurement 
proceedings to provide such appropriate documentary evidence or 
other information as it may deem useful to satisfy itself that the 
suppliers or contractors are qualified in accordance with the cri- 
teria referred to in paragraph ( l)(b).  

(3) Any requirement established pursuant to this article shall be 
set forth in the prequalification documents. if any. and in the 
solicitation documents or other documents for solicitation of pro- 
posals, offers or quotations, and shall apply equally to all sup- 
pliers or contractors. A procuring entity shall impose no criterion, 
requirement or procedure with respect to the qualifications of 
suppliers or contractors other than those provided for in this 
article. ' 

(4) The procuring entity shall evaluate the qualifications of sup- 
pliers or contractors in accordance with the qualification criteria 
and procedures set forth in the prequalif~cation documents. if any, 
and in the solicitation documents or other documents for solicita- 
tion of proposals, offers or quotations. 

(5) Subject to articles 8(1) and 32(4)(d), the procuring entity 
shall establish no criterion, requirement or procedure with respect 
to the quaiif~cations of supplim or contractors that discriminates 
against or among suppliers or contractors or against categories 
thereof on the basis of nationality. 

(6) (a) The procuring entity shall disqualify a supplier or con- 
tractor if it finds at any time that the information submitted con- 
cerning tbe-qualifications of the supplier or contractor was false. 

(b) A procuring entity may disqualify a supplier or contractor 
if it finds at any time that the information submitted concerning 
the qualificatio& of the supplier or contractor was materially in- 
accurate or materially incomplete. 

(c) Other than in a case io which subparagraph (a) of this 
paragraph applies, a procuring entity may not disqualify a suppli- 
er or contractor on the ground that information submitted con- 
cerning the qualifications of the supplier or contractor was inac- 
curate or incomplete in a non-material respect. The supplier or 
contractor may be disqualified if it fails to remedy such deficien- 
cies promptly upon request by the procuring entity. 

Article 7. Prequalificarion proceedings 

(1) The procuring entity may engage in prequalification pro- 
ceedings with a view towards identifying, prior to the submission 
of tenders. proposals or offers in procurement proceedings con- 
ducted pursuant to chapter IU or IV, suppliers and contractors that 
are qualified The provisions of article 6 shall apply to prcquali- 
fication proceedings. 

(2) If the procuring entity engages in prequalification proceed- 
ings, it shall provide a set of prequalification documents to each 
supplier or contractor that requests them in accordance with the 
invitation to prequalify and that pays the price, if any, charged for 
those documents. The price that the procuring entity may charge 
for the prequalification documents shall reflect only the cost of 
printing them and providing them to suppliers or contractors. 

(3) The prequalification documents shall include, at a minimum. 
the information required to be specified in the invitation to tender 
by article 23(l)(a) to (e). (h)  and, if'already known, Ij), as well 
as the following information: 

(a] instructions for preparing and submitting prequalification 
applications; 

(6) a summary of the principal required terms and conditions 
of the procurement contract to be entered into as a result of the 
procurement proceedings; 

(c) any documentary evidence or other information that must 
be submitted by suppliers or contractors to demonstrate their qual- 
ifications; 

(d) the manner and place for the submission of applications to 
prequalify and the deadline for the submission, expressed as a 
specific date and time and allowing sufficient time for suppliers 
or contractors to prepare and submit their applications, taking into 
account the reasonable needs of the procuring entity; 

(e )  any other requirements that may be established by the 
procuring entity in conformity with this Law and the procurement 
regulations relating to the preparation and submission of applica- 
tions to prequalify and to the prequalification proceedings. 
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4) The promring entity shall respond to any request by a sup- 4 tier or contractor for clarification of the prequalifl~tion docu- 
ments that is received by the procu'ing entity within a reasonable 

e prior to the deadline for the submission of applications to 
ualify. The response by the p ~ ~ c ~ r i n g  entity shall be given 

ithin a reasonable time so as to enable the supplier or contractor @ 
to make a timely submission of its application to piqualify. The 

ponse to any request that might reasonably be expected to be 
f interest to other suppliers or contractors shall, without identi- 5 g the source of the request, be communicated to all suppliers 

or contractors to which the procuring entity provided the pqud- 
&fiation documents. 

4) The pmuring entity shall make a decision with rapekt to 
the qualifications of each supplier or contractor submitting an 

to prequalify. In re2a hhg  that decision, the procuring 
ntity s h d  apply only the criteria set forth in the prtqualification 
ocuments. 

6) The procuring entity shail promptly notify each supplier or & ntractor submitting an application to prequalify whether or not 
it has been prequalified and shall make available to any member 
of the general public, upon request, the names of al l  suppliers or 

I contractors that have been prequalified. Only suppliers or contrac- 
tors that have been prequalified are entitled to participate further 
in the procurement proceedings. 

7) The procuring entity shall upon request communicate to sup- 
pliers or contractors that have not been prequalified the grounds f therefor, but the procuring entity is not required to specify the 
evidence or give the reasons for its finding that those grounds 

I were present. 

(8) The procuring entity may require a supplier or contractor 
that has been prequalified to demonstrate again its qualifications 

& 
in accordance with the same criteria used to prequalify such s u p  
plier or contractor. The procuring entity shall disqualify any sup- 
plier or contractor that fails to demonstrate again its qualifications 
if requested to do so. The procuring entity shall promptly notify 

I each supplier or contractor requested to demonstrate again its 
qualifications as to whether or not the supplier or contractor has 
done so to the satisfaction of the procuring entity. 

I Article 8. Participaion by suppliers or contractors 

(1) Suppliers or contractors are permitted to participate in pro- 
curement proceedings without regard to nationality, except in 
cases in which the procuring entity decides, on grounds specified 
in the procurement regulations or according to other provisions of 
law, to limit participation in procurement proceedings on the basis 
of nationality. ' (2) A procuring entity that limits parti&pation on the basis of 
nationality pursuant to paragraph (1) of this article shall include 
in the record of the procurement proceedings a statement of the 
grounds and circumstances on which it relied. 

(3) The procuring entity, when first soliciting the participation 
of suppliers or contractors in the procurement proceedings, shail 
declare to them that they may participate in the procurernent pro- 
ceedings regardless of nationality, a declaration which may not 
later be altered. However, if it decides to limit participation pur- 
want to paragraph ( I )  of this article. it shall so declare to them. 

Article 9. Form of communications 

C ( I )  Subject to other provisions of this Law and any requirement 
of form specified by the procuring entity when first soliciting the 
participation of suppliers or contractors in the procurement pro- 

1 

ceeding~, documents. notifications, decisions and other communi- 
cations referred to in this Law to be submitted by the procuring 
entity or administrative authority to a supplier or contractor or by 
a supplier or contractor to the procuring entity shall be in a form 
that provides a record of the content of the communication. 

(2) Communications between suppliers or contractom and the 
procuring entity referfed to in articles 7(4) and (6), 29(2)(a), 
30(l)(d), 32(1), 33C3). 35(1) and 37(1) may be made by a means 
of communication that docs not provide a record of the content of 
the c o m m h t i o n  provided that, immediately thenafter, conf'i'i- 
mation of the communication is given to the recipient of the 
communication in a form which provides a record of the confir- 
mation. 

(3) The procuring entity shall not discriminate against or among 
suppliers or contractors on the basis of the form in which they 
transmit or receive documents, notifications, decisions or other 
communications. 

Aaicle 10. Rules concerning documentary evidence provided 
by suppliers or contractors 

If the procuring entity requires the legalization of documentary 
evidence provided by suppliers or contractors to demonstrate their 
qualifications in procurernent proceedings, the procuring entity 
shall not impose any requirements as to the legalization of the 
documentary evidence other than those provided for in the laws 
of this State relating to the legalization of documents of the type 
in question. 

Article 1 1. Record of procurement proceedings 

(1) The procuring entity shall maintain a record of the procure- 
ment proceedings containing, at a minimum. the following infor- 
mation: 

(a) a brief description of the goods or construction to be pro- 
cured, or of the procurement need for which the procuring entity 
requested proposals or offers; 

(b) the names and addresses of suppliers or contractors that 
submitted tenders, proposals, offers or quotations, and the name 
and address of the suppiier or contractor with whom the procure- 
ment contract is entered into and the contract price; 

(c) information relative to the qualifications, or lack thereof, 
of suppliers or contractors that submitted tenders, proposals, of- 
fers or quotations; 

(d) the price and a summary of the other principal terms and 
conditions of each tender, proposal, offer or quotation and of the 
procurement contract; 

(e) a summary of the evaluation and comparison of tenders. 
proposals, offers or quotations, including the application of any 
margin of preference pursuant to article 32(4)(d); 

Cf) if all tenders were rejected pursuant to article 33, a state- 
ment to thar effect and the grounds therefor, in accordance with 
article 33(1); 
(8) if, in procurement proceedings involving methods of pro- 

curement other than tendering, those proceedings did not result in 
a procurement contract, a statement to that effect and of the 

therefor; 
(h) the information required by article 13, if a tender, pro- 

posal, offer or quotation was rejected pursuant to that provision; 
( i )  in procurement proceedings involving methods of procure- 

ment other than tendering, the statement required under article 
16(2) of the grounds and circumstances 'on which the procuring 
entity relied to justify the selection of the method of procurement 
used; 
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0) in procurement proceedings in which the procuring entity, 
in accordance with article 8(1), Limits participation on the basis of 
nationality, a statement of the grounds and circumstances relied 
upon by the procuring entity for imposing the limitation; 

(k) a summary of any q u e s t s  for clarification of the prequal- 
Xcation or solicitation docll~llcna the responses thento, as well 
as a smmmy of any modification of those documents. 

(2) Subject to article 31(3), the portion of the nxord referred to 
in subp?fagraphs (a) and fb) of paragraph (1) of this article shall, 
on request, be made available to any person after a tender, pro- 
posal, offer or quotation, as the case may be, has been accepted 
or after procurement proceedings have been terminated without 
resulting in a procurement contract 

(3) Subject to article 31(3), the portion of the record referred to 
in subparagraphs (c) to (g), and (k), of paragraph (1) of this article 
shall, on requesf be made available to suppliers or contractors 
that submitted tenders, proposals. offers or quotations, or applied 
for prequalification, after a tender, proposal offer or quotation 
has been accepted or procurement p r o c ~ h g s  have been tenni- 
nated without resulting in a procurement contract. Disclosure of 
the portion of the record referred to in subparagraphs (c) to (e), 
and (k), may be ordered at an earlier stage by a competent court. 
However, except when ordered to do so by a competent courf and 
subject to the conditions of such an order, the procuring entity 
shall not disclose: 

(a) information if its disclosure would be contrary to law, 
would impede law enforcement, would not be in the public inter- 
est, would prejudice legitimate commercial interests of the parties 
or would inhibit fair competition; 

(b) information relating to the examination, evaluation and 
comparison of tenders, proposals, offers or quotations, and tender, 
proposal, offer or quotation prices, other than the summary re- 
ferred to in paragraph (l)(e). 

(4) The procuring entity shall not be liable to suppliers or con- 
tractors for damages owing solely to a failure to maintain a record 
of the procurement proceedings in accordance with the present 
article. 

Article 12. Public notice of procurement contract awards 

(1) The procuring entity shall promptly publish notice of pro- 
curement contract awards. 

(2) The procurement regulations may provide for the manner of 
publication of the notice required by paragraph (1). 

(3) Paragraph (1) is not applicable to awards where the contract 
price is less than [. . .I. 

Article 13. Inducements from suppliers or contractors 

(Subject to approval by. . . (the enacting State designates an 
organ to issue the approval),) a procuring entity shall reject a 
tender, proposal, offer or quotation if the supplier or contractor 
that submitted it offers, gives or agrees to give, directly or indi- 
rectly, to any current or former officer or employee of the procur- 
ing entity or other governmental authority a gratuity in any form. 
an offer of employment or any other thing of service or value, as 
an inducement with respect to an act or decision of, or procedure 
followed by. the procuring entity in connection with the procure- 
ment proceedings. Such rejection of the tender, proposal, offer or 
quotation and the reasons therefor shall be recorded in the record 
of the procurement proceedings and promptly communicated to 
the supplier or contractor. . 

Article 14. Rules concerning description of gooh or 
conrrnrction 

(1) Any specifications, plans, drawings and designs setting forth 
the technical or quality characteristics of the goods or construf- 
tion a be procured, and requirements concerning testing and test 
methods, packaging, marking or labelkg or conformity d c a -  
tion, and symbols and taminology, that create obstacles to parti- 
cipation, including obstacles bastd on nationality, by supplias or 
contracton in the procurement p-gs shall not be included 
or used in the p q u a M w i o n  documents, solicitation documem 
or other documents for solicitation of proposals, offers or quota- 
tions. 

(2) To the extent possible, any specifications, plans, drawings, 
designs and refjuirements shall be based on the relevant objective 
technical and quality characteristics of the goods or construction 
to be procured. There shall be no requirement of or reference to 
a particular trade mark, name, paten4 design, type, specific origin 
or producer unless there is no other sufficiently precise or intel- 
ligible way of describ'ing the chcter is t ics  of the goods or con- 
struction to be procured and provided that words such as "or 
equivalent" arc included. 

(3) (a) Standardized features, requirements, symbols and ter- 
minology relating to the technical and quality characteristics of 
the goods or construction to be procured shall be used, when 
available, in formulating any specifications, plans, drawings and 
designs to be included in the prequalification documents, solicita- 
tion documents or other documents for solicitation or proposals, 
offers or quotations; 

(b )  due ngard shall be had for the use of s tandardi i  trade 
terms, where available, in formulating the terms and conditions of 
the procurement contract to be entered into as a result of the 
procurement proceedings and in formulating other relevant as- 
pects of the prcqualification documents, solicitation documents or 
other documents for solicitation of proposals, offers or quotations. 

Article IS. Language 

The prequalification documents, solicitation documents and 
other documents for solicitation of proposals, offers or quotations 
shall be formulated in. . . (the enacting State specifies its official 
language or languages) (and in a language customarily used in 
international trade except where: 

(a) the procurement proceedings are limited solely to domes- 
tic suppliers or contractors pursuant to article 8(1), or 

(b) the procuring entity decides, in view of the low value of 
the goods or construction to be procured, that only domestic sup- 
pliers or contractors are likely to be interested). 

C H ~ R  n. METHODS OF PROCUREMENT w 
THEIR CONDmONS FOR USE 

Article 16. Methods of procurement 

(1) Except as otherwise provided by this chapter, a procuring 
entity engaging in procurement shall do so by means of tendering 
proceedings. 

(2) A procuring entity may use a method of procurement other 
than tendering proceedings only pursuant to article 17, 18, 19 or 
20, and, if it does, it shall include in the record required under 
article 11 a statement of the grounds and circumstances on which 
it relied to justify the use of that particular method of procure- 
menL- 
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I Article 17. Condirionr for use of two-stage tendering, request 
for proposals or competitive negotiation 

(1) (Subject to approval by. . . (the enacting State designates an 
organ to issue the approval),) a procuring entity may engage in 
procurement by means of two-stage tendering in accordance with 
article 36, or w e s t  for proposals in accordance with article 38, 
or competitive negotiation in accordance with article 39, in the 

circumstances: 

(a) it is not feasible for the procuring entity to formulate &- 
. . railed specifications for the goods or construction and, in order to 

aob ta in  the mast satisfactoryrysolution to its procurement needs, 

I (i) it seeks proposals as to various possible means of 
meeting its needs; or, 

8 
(i) bemuse of the t&hniGl character of the goo& or 

constnrction, it is necessary for the procuring entity 
to negotiate with suppliers or contractors; 

(b) when the procuring entity seeks to enter into a contract for 
the purpose of research, experiment, study or development lead- 
ing to the procurement of a prototype, except where the contract 
includes the production of goods in quantities sufficient to estab- 
lish their commercial viabiity or to recover research and devel- 
opment costs; 

(c) when the procuring entitjr applies this Law, pursuant to 
article 1(3), to procurement involving national defenceor national 

I 
security and determines that the selected method is the most ap- 
propriate method of procurement; or 

(dl when tendering proceedings have been engaged in but no 
tenders were submitted or all tenders were rejected by the procur- 

8 ing entity pursuant to articles 13, 32(3) or 33, and when, in the 
judgement of the procuring entity, engaging in new tendering 
proceedings would be unlikely to result in a procurement contract. 

(2) (Subject to approval by.. . (the enacting State designates an 
organ to issue the approval),) the procuring entity may engage in 
procurement by means of competitive negotiation also when: 

(a)  there is an urgent need for the goods or construction, and 
engaging in tendering proceedings would therefore be impracti- 
cal, provided that the circumstances giving rise to the urgency 
were neither foreseeable by the procuring entity nor the result of 
dilatory conduct on its part; or, 

(b) owing to a catastrophic event. there is an urgent need for 
the goods or construction, making it impractical to use other 
methods of procurement because of the time involved in using 

1 those methods. 

Article 18. Conditions for use of restricted tendering 

(Subject to approval by. . . (the enacting State designates an 
organ to issue the approval).) the procuring entity may, where 
necessary for reasons of economy and efficiency, engage in pro- 

# curement by means of restricted tendering in accordance with 
article 37, when: 

(a) the goods or construction, by reason of their highly com- 
plex or specialized nature, are available only from a limited 
number of suppliers or contractors; or 

(b) the time and cost required to examine and evaluate a large 
number of tenders would be disoro~ortionate to the value of the . . 

I goods or construction to be procured. 

Article 19. Condirions for use of request for quotarions 

I (1) (Subject to approval by . . . (the enacting State designates an 
organ to issue the approval),) a procuring entity may engage in 
procurement by means of a-request for quotations in accordance 

with article 40 for the pmurement of readily available goods that 
are not specially produced to the particular specifications of the 
~rocuring entity and for which there is an established marke~ 
provided that the estimated value of the procurement contract is 
less than the am0U11t Set forth in the procurement tcgulations. 

(2) A procuring entity shall not divide its procurement into sep 
ante contracts for the purpose of invoking paragraph (1) of this 
article. 

Amcle 20. Conditions for use of single-soum pmwenient 

(1) (Subject to approval by.. . (the enacting State designates an 
organ to issue the approval),) a procuring entity may engage in 
single-source procurement in accordance with article 41 when: 

(a) the goods or construction are available only from a 
particular supplier or contractor, or a particular supplier or con- 
tractor has exclusive rights in respect of the goods or construction, 
and no reasonable alternative or substitute exists; 

(b) there is an urgent need for the goods or construction, and 
engaging in tendering proceedings would therefore be impracti- 
cal. provided that the circumstances giving rise to the urgency 
were neither foreseeable by the procuring entity nor the result of 
dilatory conduct on its part; 

(c) owing to a catastrophic event, there is an urgent need for 
the goods or construction. making it impractical to use other 
methods of procurement because of the time involved in using 
those methods; 

(d) the procuring entity, having procured goods, equipment or 
technology from a supplier or contractor. determines that addi- 
tional supplies must be procured from that supplier or contractor 
for reasons of standardization or because of the need for compati- 
bility with existing goods. equipment or technology, taking into 
account the effectiveness of the original procurement in meeting 
the needs of the procuring entity, the limited size of the proposed 
procurement in relation to the original procurement, the reason- 
ableness of the price and the unsuitability of alternatives to the 
goods in question; 

(e) the procuring entity seeks to enter into a contract with the 
supplier or contractor for the purpose of research. experiment, 
study or development leading to the procurement of a prototype. 
except where the contract inciudes the production of goods in 
quantities to establish their commercial viability or to recover 
research and development costs; or 

(fl the procuring entity applies this Law, pursuant to ar- 
ticle 1(3), to procurement involving national defence or national 
security and determines that single-source procurement is the 
most appropriate method of procurement. - 

(2) Subject to approval by. . . (the enacting State designates an 
organ to issue the approval), and following public notice and 
adequate opportunity to comment, a procuring entity may engage 
in single-source procurement when procurement from a particular 
supplier or contractor is necessary in order to promote a policy 
specified in article 32(4)(c)(iii), provided that procurement from 
no other supplier or contractor is capable of promoting that 
policy. 

C H A F E R  111. TENDERING PROCEEDINGS 

Section I. Soiicitation of tenders and of applications 
to prequalify 

Article 2 1. Domestic tendering 

In procurement proceedings in which 

(a) participation is limited solely to domestic suppliers or 
contractors pursuant to article 8(1), or 
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(b) the procuring entity decides, in view of the low value of 
the goods or construction to be procud, that only domestic s u p  
pliers or contractors are likely to be in-ted in submitting ten- 
ders, the procuring entity shall not be required to employ the 
procedures set out in articles 22(2), 23(l)(h), 23(1Xi). 23(2)(c). 
WW), W). Wk),  25(s) and 30(l)(c) of this Law. 

(e) the place and deadline for the submission of applications 
to Prequalif~. 

Article 24. Provision of solicitatwn docum~nts 

The procuring entity shall provide the solicitation documents to 
suppliers or contractors in accordan- with the pr0Cedu.r~~ and 
requirements specified in the invitation to tender. If preq-ca- 
tion pmceedings have been engaged in, the proauing entity shall 
provide a set of solicitation documents to each supplier or con- 
tractor that has been prequalified and that pays the price, if any, 
charged for those documents. The price that the procuring entity 
may charge for the &kitation documents shall reflect. only the 
cost of printing them- and providing them to suppliers or con- 
tractors. 

. Article 22. Procedures for soliciting tenders or appliccrrio~ 
to prequalljcy 

(1) A procuring entity shall solicit tenders or, where applicable, 
applications to prtqualify by causing an invitation to tender or an 
invitation to prequalify, as the case may be, to be published in. . . 
(the enacting State specifies the official gazette or other off~cial 
publication in which the invitation to tender or to prequalify is to 
be published). . 

Article 25. Contents of solicitation documents 
C 

(2) The invitation to tender or invitation to prequalify shall also 
be published, in a language customarily used in international 
trade, in a newspaper of wide international circulation or in a 
relevant trade publication or technical journal of wide internatio- 
nal circulation. 

The solicitation documents shall include, at a minimum, the 
following information: 

(a) instructions for preparing tenders; 

(b) the criteria and procedures. in conformity with the provi- 
sions of article 6. relative to the evaluation of the qualifications of 
suppliers or contractors and relative to the huther demonstration 
of qualifications pursuant to article 32(6); 

Article 23. Conrents of inviration to tender and invitation to 
prequalifjr 

(1) The invitation to tender shall contain, at a minimum, the 
following information: 

(c) the requirements as to documentary evidence or other in- 
formation that must be submitted by suppliers or contractors to 
demonstrate their qualifications; (a) the name and address of the procuring entity; 

(d) the nature and required technical and quality charactcris- 
tics, in conformity with article 14. of the goods or construction to 
be procured, including, but not limited to, technical specifications, 
plans, drawings and designs as appropriate; the quantity of the 
goods, the location where the construction is to be cffecttd, any 
incidental services to be performed, and the desired or required 
time, if any, when the goods are to be delivertd or the consmc- 
tion is to be effected; 

(b) the nature and quantity, and place of delivery, of the 
goods to be supplied or the nature and location of the construction 
to be effected; 

(c) the desired or required time for the supply of the goods or 
for the completion of the construction; 

(d) the criteria and procedures to be used for evaluating the 
qualifications of suppliers or contractors, in conformity with arti- 
cle 6(l)(b); (e) the factors to be used by the procuring entity in deterrnin- 

ing the successful tender. including any margin of preference and 
any factors other than price'to be used pursuant to article 32(4)(b), 
(c) or (d )  and the relative weight of such factors; 

(e) a declaration, which may not later be altered, that suppli- 
ers or contractors may participate in the procurement proceedings 
regardless of nationality, or a declaration that participation is lim- 
ited on the basis of nationality pursuant to article 8(1), as the case 
may be, 

Cfl the terms and conditions of the procurement contract. to 
the extent they are already known to the procuring entity. and the 
contract form, if any. to be signed by the parties; Cfl the means of obtaining the solicitation documents and the 

place from which they may be obtained; (g) if alternatives to the characterisks of the goods, construc- 
tion. contractual terms and conditions or other requirements set 
forth in the solicitation documents are permitted, a statement to 
that effect, and a description of the manner in which alternative 
tenders are to be evaluated and compared; 

(g) the price, if any, charged by the procuring entity for the 
solicitation documents; 

(h) the currency and means of payment for the solicitation 
documents; 

(h) if suppliers or contractors are permitted to submit tenders 
for only a portion of the goods or construction to be procured a 
description of the portion or portions for which tenders may be 
submitted; 

( i) the language or languages in which the solicitation docu- 
ments are available; 

r'j) the place and deadline for the submission of tenders. 

( i )  the manner in which the tender price is to be formulated 
and expressed, including a statement as to whether the price is to 
cover elements other than the cost of the goods or construction 
themselves, such as transportation and insurance charges, customs 
duties and taxes; 

(2) An invitation to prequalify shall contain, at a minimum. the 
information referred to in paragraph ( l ) (a)  to (e), (g),  (h) and, if 
it is already known, 0). as well as the following information: 

(a) the means of obtaining the prequalification documents 
and the place from which they may be obtained; 

r'j) the currency or currencies in which the tender price is to 
be formulated and expressed; (b) the price, if any, charged by the procuring entity for the 

prequalification documents; 
(k) the language or languages, in conformity with article 27, 

in which tenders are to be prepared; (c) the currency and terms of payment for the prequalification 
documents; ( I )  any requirements of the procuring entity with respect to 

the issuer and the nature, form, amount and other principal terms 
- - 2  ---A:+:--- -C ..-.. +,,AP- C P P ~ ~ G ~ V  tn he nmvirlprl hv gllnnliem 

(d) the language or languages in which the prequalification 
.- . . 
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or contractors submitting tenders, and any such requirements for 
any security for the performance of the procurem& contract to 
be provided by the supplier or contraaor that enters into the pro- 
curement contracf including securities such as labour and mate- 

u (m) if a supplier or contractor may not modify or withdraw its 
tender prior to the deadline for the submission of tenders without 
forfeiting its tender security, a statement to that effect; 

(n) the manner, place and deadline for h e  submission'of ten- 
d m ,  in conformity with article 28; 

(0) the means by which, pursuant to article 26, suppliers or 
contractors may seek clarifcations of the solicitation documents, 

I 
and a statement as to whether the procuring entity intends, at this 
stage, to convene a meeting of suppliers or contractors; 

(p) the period of time during which tenders shall be in effect, 
in conformity with d c l e  29; 

# (q) the place, date and time for the opening of tenders. in 
conformity with article 31; 

(r) the procedures to be followed for openiog and examining 
tenders; 

(s) the cumncy that will be used for the purpose of evaluat- 
ing and comparing tenders pursuant to article 32(5) and either the 
exchange rate that will be used for the conversion of tenders into 

I that currency or a statement that the rate published by a specified 
financial institution prevailing on a specified date will be used; 

(1) references to this Law. the procurement regulations and 
other laws and regulations ditbctly pertinent to the procurement 
proceedings, provided, however, that the omission of any such 
reference shall not constitute grounds for review under article 42 
or give rise to liability on the part of the procuring entity; 

I (u) the name, functional title and address of one or more of- 
ficers or employees of the pmuring entity who are authorized to 
communicate directly with and to receive communications direct- 
ly from suppliers or contractors in connection with the procure- 

8 ment proceedings, without the intervention of an intermediary; 

(v )  any commitments to be made by the supplier or contractor 
outside of the procurement contracf such as commitments relat- 

I 
ing to countertrade or to the transfer of technology; 

(w)  notice of the right provided under article 42 of this Law 
to seek review of an unlawful act or decision of. or procedure 
followed by, the procuring entity in relation to the procurement 

(x) if the procuring entity reserves the right to reject al l  ten- I prdngs; 
ders pursuant to article 33, a statement to that effect; 

I (y) any formalities that will be required once a tender has 
been accepted for a procurement contract to enter into force, in- 
cluding, where applicable, the execution of a written procurement 
contract pursuant to article 35, and approval by a higher authority 
or the Government and the estimated period of time following the 
dispatch of the notice of accepmce that will be required to obtain 
the approval; 

(z)  any other requirements established by the procuring entity 
in conformity with this Law and the procurement regulations re- 
lating to the preparation and submission of tenders and to other 
aspects of the procurement proceedings. 

8 Article 26. Clarifications Md md~$cations of solicitation 
documents 

(1) A supplier or contractor may request a clarification of the 
solicitation documents from the procuring entity. The procuring 
entitv shall reswnd to any reuuest bv a su~olier or contractor for 
clarification of'the solicitko; docuhents L a t  is received by the .-.'.. ... :.L:- - r--r,,,hl- t;-- ,.,Anr tn th* r l~ f ld l in~  for 

the submission of tenders. The p r o c u ~ g  entity shall respond 
within a reasonable time so as to enable the supplier or contractor 
to make a timely submission of its tender and shall, without iden- 
tifying the sounx of the request, communicate the clarification to 
all suppliers or contractors to which the procuring entity has pro- 
vided the solicitation documents. 

(2) At any t h e  prior to the deadline for submission of tenders, 
the pmcucing entity may, for any reason, whether on its own 
initiative or as a result of a request for clarification by a supplier 
or contractor, modify the solicitation documents by issuing an 
addendum. The addendum shall be communicated promptly to all 
suppliers or contractors to which the procuring entity has provid- 
ed the solicitation documents and shall be binding on those s u p  
pliers or contractors. 

(3) If the procuring entity convenes a meeting of suppliers or 
contractors, it shall prepare minutes of the meeting containing the 
requests submitted at the meeting for clarification of the solicita- 
tion documents, and its responses to those requests, without iden- 
tifying the sources of the requests. The minutes shall be provided 
promptly to all suppliers or contractors to which the procuring 
entity provided the solicitation documents. so as to enable those. 
suppliers or contractors to take the minutes into account in prepar- 
ing their tenders. 

Section DL Submission of tenders 

Aaicle 27. Language of tenders 

Tenders may be formulated and submitted in any language in 
which the solicitation documents have been issued or in any other 
language that the procuring entity specifies in the solicitation 
documents. 

Article 28. Submission of tenders 

(1) The procuring entity shall fix the place for, and a specific 
date and time as the deadline for. the submission of tenders. 

(2) If, pursuant to article 26, the procuring entity issues a clari- 
fication or modification of the solicitation documents, or if a 
meeting of suppliers or contractors is held, it shall. prior to the 
deadline for the submission of tenders, extend the deadline if 
necessary to afford suppliers or contractors reasonable time to 
take the clarification or modification, or the minutes of the meet- 
ing, into account in their tenders. 

(3) The procuring entity may, in its absolute discretion, prior to 
the deadline for the submission of tenders, extend the deadline if 
it is not possible for one or more suppliers or contractors to sub- 
mit their tenders by the deadline owing to any circumstance be- 
yond their control. 

(4) Notice of any extension of the deadline shall be given 
promptly to each supplier or contractor to which the procuring 
entity provided solicitation documents. 

( 5 )  (a) Subject to subparagraph (b), a tender shall be submit- 
ted in writing, signed and in a sealed envelope. 

(b) Without prejudice to the right of a supplier or contractor 
to submit a tender in the form referred to in subparagraph (a), a 
tender may alternatively be submitted in any other form specified 
in the solicitation documents that provides a record of the content 
of the tender and at least a similar degree of authenticity, security 
and confidentiality. 

(c)  The procuring entity shall, on request. provide to the sup- 
plier or contractor a receipt showing the date and time when its 
tender was received. 



(6) A tender received by the entity after the deadline 
for the submission of tenders shall not be opened and shall be 
returned to the supplier or contractor that submitted i t  

Amcle 29. Period of ~ecnecnveness of renders: modjf ich* 
and withdrawal of tenders 

(1) Tenders shaU be in effect during the period of time specified 
! in the solicitation d ~ c u m e n ~ .  

(2) {a) Prior to the expiry of the period of effectiveness of 
tenders, the procuring entity may request suppliers or contractors 
to extend the period for an additional specified period of time. A 
supplier or contractor may refuse the request without forfeiting its 
tender security, and the effectiveness of its tender will terminate 
upon the expiry of the unextended period of effectiveness; 

(b) Suppliers or contractors that agree to an extension of the 
period of effectiveness of their tenders shall extend or procure an 
extension of the period of effectiveness of tender securities pro- 
vided by them or provide new tender securities to cover the ex- 
tended period of effectiveness of their tenders. A supplier or con- 
tractor whose tender security is not extended, or that has not 
provided a new tender securiw, is considered to have refused the 
request to extend the period of effectiveness of its tender. 

(3) Unless otherwise stipulated in the solicitation documents. a 
supplier or contractor may modify or withdraw its tender prior to 
the deadline for the submission of tenders without forfeiting its 
tender security. The modification or notice of withdrawal is effec- 
tive if it is received by the procuring entity prior to the deadline 
for the submission of tenders. 

Article 30. Tender securities 

(1) When the procuring entity requires suppliers or contractors 
submitting tenders to provide a tender security: 

(a) the requirement shall apply to all such suppliers or con- 
tractors; 

(6) the solicitation documents may stipulate that the issuer of 
the tender security and the confmer, if any, of the tender secu- 
rity. as well as the form and tenns of the tender security, must be 
acceptable to the procuring entity; 

(c) notwithstanding the provisions of subparagraph (b) of this 
paragraph, a tender security shall not be rejected by the procuring 
entity on the grounds that the tender security was not issued by an 
issuer in this State if the tender security and the issuer otherwise 
conform to requirements set forth in the solicitation documents 
(, 'unless the acceptance by the procuring entity of such a tender 
security would be in violation of a law of this State); 

(d) prior to submitting a tender, a supplier or contractor may 
request the procuring entity to confirm the acceptability of a pro- 
posed issuer of a tender security, or of a proposed confirmer, if 
required; the procuring entity shall respond promptly to such a 
request; 

(e )  confirmation of the acceptability of a proposed issuer or 
of any proposed confmer does not preclude the procuring entity 
from rejecting the tender security on the ground that the issuer or 
the confirmer, as the case may be, has become insolvent or other- 
wise lacks creditworthiness; 

V) the procuring entity shall specify in the solicitation docu- 
ments any requirements with respect to the issuer and the nature, 
form. amount and other principal terms and conditions of the 
required tender security; any requirement that refers directly or 
indirectly to conduct by the supplier or contractor submitting the 
tender shall not relate to conduct oiher than: 

(i) withdrawal or modification of the tender after the 
deadline for submission of tenders, or before the 
deadline if so stipulated in the solicitation documents; 

(ii) failure to sign the procurement conbaa if required by 
the proCnring entity to do so; 

(iii) failure to provide a quircd security for the perform- 
ance of the con- after the tender has been mp- 
ted or to comply with any other condition pmzdcnt 
to signing the procurement contract specified in the 
soficitation documents. 

(2) The procuring entity shall make no claim to the amount of 
the tender security, and shall promptly return, or p m  the re- 
turn of, the tender y,@ty documenf after whichever of-the fol- 
lowing that occllrs earliest: 

{a) the expiry of the tender security; 

(b) the entry into force of a procurement contract and the 
provision of a security for the performance of the contract, if such 
a security is required by the solicitation documents; 

(c) the termination of the tendering proceedings without the 
entry into force of a procurement contract; 

(d) the withdrawal of the tender prior to the deadline for the 
submission of tenders, unless the solicitation documents stipulate 
that no such withdrawal is permitted. 

Section IU Evaluation and comparison of tenders 

Article 3 1. Opening of &rs 

(1) Tenders shall be opened at tht time specified in the solici- 
tation documents as the deadline for the submission of tenders, or 
at the deadline specified in any extension of the deadline. at the 
place and in accordance with the procedures specified in the so- 
licitation documents. 

(2) All suppliers or contractors that have submitted tenders, or 
their representatives, shall be permitted by the procuring entity to 
be present at the opening of tenders. 

(3) The name and address of each supplier or contractor whose 
tender is opened and the tender price shall be announced to those 
persons present at the opening of tenders, communicated on re- 
quest to suppliers or contractors that have submitted tenders but 
that are not present or represented at the opening of tenders, and 
recorded immediately in the record of the tendering proceedings 
required by article 1 1. 

Article 32. Exantination, evaluation and comparison of 
tenders 

(1) (a) The procuring entity may ask suppliers or contractors 
for clarifications of their tenders in order to assist in the exami- 
nation, evaluation and comparison of tenders. No change in a 
matter of substance in the tender, including changes in price and 
changes aimed at making an unresponsive tender responsive, shall 
be sought, offered or permitted 

(b) Notwithstanding subparagraph (a) of this paragraph, the 
procuring entity shall correct purely arithmetical errors that are 
discovered during the examination of tenders. The procuring en- 
tity shall give prompt notice of any such correction to the supplier 
or contractor that submitted the tender. 

(2) (a) Subject to subparagraph (b) of this paragraph, the pro- 
curing entity may regard a tender as responsive only if it con- 
forms to all requirements set forth in the tender solicitation docu- 

.. . 
ments. 
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(b) The procuring entity may regard a tender as responsive 
even if it contains minor deviations that do not materially alter or 
depart from the characteristics, terms, conditions and other re- 
quirements set forth in the solicitation documents or if it contains 
errors or oversights that are capable of being corrected without 
touching on the substance of the tender. Any such deviations shall 

I 
be quantified, to the extent possible, and a$ropriate~~ taktn ac- 
count of in the evaluation and comparison of tenders. 

(3) The p m i n g  entity shall not accept a tender: 

(a) if the supplier or contractor that submitted the tender, is I no! q m f i d  

(b) if the supplier or contractor that submitted the tender does 
not accept a correction of an arithmetical e m r  made pursuant to [ paragraph ( ~ ) ( b )  of lhis article: 

(c) if the tender is not responsive; 

I 
.(dl in the circumstances referred to in article 13. 

(4) (a) The procuring entity shall evaluate and compare the 
tenders that have been accepted in order to ascertain the success- 

I ful tender, as defined in subparagraph (b) of this paragraph, in 
accordance with the procedures and criteria set forth in the solici- 
tation documents. No criterion shall be used that has not been set 
forth in the solicitation documents. 

I (b) The successful tender shall be: 
(i) the tender with the lowest tender price, subject to any 

margin of preference applied pursuant to subpara- 

I 
graph (d) of this paragraph; or 

(ii) if the procuring entity has so stipulated in the solici- 
tation documents, the lowest evaluated tender ascer- 
tained on the basis of factors specified in the solici- 

I 
tation documents, which factors shall, to the extent 
practicable, be objective and quantifiable, and shall 
be given a nlative weight in the evaluation procedure 
or be expressed in monetary terms wherever practi- 
cable. 

(c) In determining the lowest evaluated tender in accordance 
with subparagraph (b)(ii) of this paragraph, the procuring entity 
may consider only the following: 

I - 

- 
(i) the tender price, subject to any margin of preference 

applied pursuant to subparagraph (d) of this para- 
graph; 

(ii) the cost of operating, maintaining and repairing the 
goods or consbuction, the time for delivery of the 
goods or completion of construction, the functional 
characteristicsof the goods or construction, the terms 

8 of payment and of guarantees in respect of the goods 
or construction; 

(iii) the effect that acceptance of a tender would have on 
the balance of payments position and foreign ex- 

I change reserves of [this State], the countertrade ar- 
rangements offered by suppliers or contractors, the 
extent of local content, including manufacture, labour 
and materials, in goods being offered by suppliers or 

I contractors. the economic development potential of- 
fered by tenders, including domestic investment or 
other business activity, the encouragement of em- 
ployment. the reservation of certain production for 

I domestic suppliers, the transfer of technology and the 
development of managerial, scientific and operational 
skills [. . . (the enacting State may expand subpara- 
graph (iii) by including additional factors)]; and 

( iv)  national defence and security considerAons. 

Id) If authorized by the procurement regulations, (and subject 
to approval by . . . (the enacting State designates an organ to issue 
the approval),) in evaluating and comparing tenders a procuring 

entity may grant a margin of preference for the benefit of tenders 
for construction by domestic ~n t i ac to r s  or for the benefit of ten- 
ders for domestically produced goods. The margin of preference 
shall be calculated in accordance with thc procurement repla- 
tions and reflected in the m r d  of the procurement proceedings. 

(5) when tender prices are expressed in two or more currencies, 
the tender prices of ail tenders shall be converttd to the same 
currency, and according to the rate specified in the solicitation 
documents pursuant to article 251s), for the purpose of evaluating 
and comparing tenders. 

(6) Whether or not it has engaged in prequalification proceed- 
ings pursuant to article 7, the procuring entity may require the 
supplier or contractor submitting the tender that has been found to 
be the successful tender pursuant to paragraph (4)(6) of this arti- 
cle to demonstrate again its qualif~cations in accordance with 
criteria and procedures conforming to the provisions of article 6. 
The criteria and procedures to be used for such further demonstra- 
tion shall be set forth in the solicitation documents. Where pre- 
qualification proceedings have been engaged in, the criteria shall 
be the same as those used in the prequalification proceedings. 

(7) If the supplier or contractor submitting the successful tender 
is requested to demonstrate again its qualif~cations in accordance 
with paragraph (6) of this article but fails to do so, the procuring 
entity shall reject that tender and shall select a successful tender. 
in accordance with paragraph (4) of this article. from among the 
remaining tenders, subject to the right of the procuring entity, in 
accordance with article 33(1), to reject all remaining tenders. 

(8) Information relating to the examination. clarification, evalu- 
ation and comparison of tenders shall not be disclosed to suppliers 
or contractors or to any other person not involved officially in the 
examination, evaluation or comparison of tenders or in the deci- 
sion on which tender should be accepted, except as provided in 
article 11. 

Article 33.. Rejection of all tenders 

(1) (Subject to approval by. . . (the enacting State designates an 
organ to issue the approval), and) if so specified in the solicitation 
documents, the procuring entity may reject all tenders at any time 
prior to the acceptance of a tender. The procuring entity shall 
upon request communicate to any supplier or contractor that sub- 
mitted a tender the grounds for its rejection of all tenders, but is 
not required to justify those grounds. 

(2) The procuring entity shall incur no liability, solely by virtue 
of its invoking paragraph (1) of this article, towards suppliers or 
contractors that have submitted tenders. 

(3) Notice of the rejection of all tenders shall be given promptly 
to all suppliers or contractors that submitted tenders. 

Article 34. Prohibition of negotiations with suppliers or 
contractors 

No negotiations shall take place between the procuring entity 
and a supplier or contractor with respect to a tender submitted by 
the supplier or contractor. 

Article 35. Acceptance of tender and entry into force of 
procurement contract 

( I )  Subject to articles 32(7) and 33, the tender that has been 
ascemined to be the successful tender pursuant to article 32(4)(b) 
shall be accepted. Notice of acceptance of the tender shall be 
given promptly to the supplier or contractor submitting the tender. 



(2) (a) Notwithstanding the provisions of paragraph (4) of this 
article, the solicitation documents m y  require the supplier Or 
contractor whose tender has k e n  -pted to sign a written pro- 
curement contract conforming to the tender. In such cases. the 
pnmuing entiQ (the questing &try) and the supplier or 
contractor shall sign the procwment contract within a reasonable 
period of t h e  after the notice refemd to in paragraph (1) of this 
article is dispatched to the supplier or contractor, 

Ib) Subject to paragraph (3) of this article, where a written 
procurement contract is q u i r e .  to be signed pursuant to subpara- 
graph (a) of this paragraph, the procurement contract enters into 
force when the contract is signed by the supplier or contractor and 
by the procuring entity. Between the time when the notice re- 
ferred to in paragraph (1) of this article is dispatched to the sup- 
plier or contractor and the entry into force of the procurement 
contract, neither the procuring entity nor the supplier or contractor 
shall take any action that interferes with the entry into force of the 
procurement contract or with its performance. 

(3) Where the solicitation documents stipulate that the procure- 
ment contract is subject to approval by a higher authority, the 
procurement contract shall not enter into force before the approval 
is given. The solicitation documents shall spec@ the estimated 
period of time following dispatch of the notice of acceptance of 
the tender that will be required to obtain the approval. A failure 
to obtain the approval within the time specified in the solicitation 
documents shall not extend the period of effectiveness of tenders 
specified in the solicitation documents pursuant to article 29(1) or 
the period of effectiveness of tender securities that may be re- 
quired pursuant to article f q1). 

(4) Except as provided in paragraphs (2)tb) and (3) of this arti- 
cle, a procurement contract in accordance with the terms and 
conditions of the accepted tender enters into force when the notice 
referred to in paragraph (1) of this article is dispatched to the 
supplier or contractor that submitted the tender, provided that it is 
dispatched while the tender is in force. The notice is dispatched 
when it is properly addressed or othenvise directed and transrnit- 
ted to the supplier or contractor. or conveyed to an appropriate 
authority for transmission to the supplier or contractor, by a mode 
authorized by article 9. 

(5) If the supplier or contractor whose tender has been accepted 
fails to sign a written procurement contract, if required to do so, 
or fails to provide any nquired security for the performance of the 
contract, the procuring entity shall select a successful tender in 
accordance with article 32(4) from among the remaining tenders 
that are in force, subject to the right of the procuring entity, in 
accordance with article 33(1), to reject all remaining tenders. The 
notice provided for in paragraph (1) of this article shall be given 
to the supplier or contractor that submitted that tender. 

(6) Upon the entry into force of the procurement contract and, 
if required, the provision by the supplier or contractor of a secu- 
rity for the performance of the contract, notice of the procurement 
contract shall be given to other suppliers or contractors, specify- 
ing the name and address of the supplier or contractor that has 
entered into the contract and the contract price. 

CHAPTER IV. PROCEDURES FOR PROCUREMENT 
METHODS OTHER THAN TENDERING 

Article 36. Two-stage tendering 

(1) The provisions of chapter I11 of this h w  shall apply to two- 
stage tendering proceedings except to the extent those provisions 
are derogated from in this article. 

(2) The solicitation documents shall call upon suppliers or con- 
tractors to submit. in the first staee of the two-stage tendering 

p~~~eed ings ,  initial tenders containing their pmposais without a 
tender price. The solicitation documents m y  solicit proposals 
relating to the technical, quality or other characteristics of the 
goods or construction as well as to contractual terms and condi- 
tions of their supply. 

(3) The procuring entity may engage in negotiations with any 
supplier or contractor whose tender has not been rejected pursuant 
to articles 13, 32(3) or 33 concerning any aspect of its tender. 

(4) In the second stage of the two-stage tendering proceedings, 
the procuring entity shall invite suppliers or contractors whose 
tenders have not been rejected to submit final tenders with prices 
with respect to a single set of specifications. In formulating those 
specifications, the procuring entity may delete or modify any 
aspect, originally set forth in the solicitation documents, of the 
technical or quality characteristics of the goods or construction to 
be procured and any criterion originally set forth in those docu- 
ments for evaluating and comparing tenders and for ascertaining 
the successful tender, and qay add new characteristics or criteria 
that conform with this Law. Any such deletion, modif~cation or 
addition shall be communicated to suppliers or contractors in the 
invitation to submit f d  ten&rs. A supplier or contractor not 
wishing to submit a final tender may withdraw from the tendering 
proceedings without forfeiting any tender security that the suppli- 
er or contractor may have been required to provide. The final 
tenders shall be evaluated and compared in order to ascertain the 
successful tender as defined in article 32(4)(b). 

Article 37. Restricted ten&ring 

(1) (a) When the pmcuring entity engages in restricted tender- 
ing on the grounds refemd to in article 18(a), it shall solicit 
tenders from all suppliers and contractors from whom the goods 
or construction to be procured arc available. 

(b) When the procuring entity engages in restricted tendering 
on the grounds referred to in article 18(b), it shall select suppliers 
or contractors from whom to solicit tenders in a nondiscrimina- 
tory manner and it shall select a sufficient number of suppliers or 
contractors to ensure effective competition. 

(2) When the procuring entity engages in restricted tendering, it 
shall cause a notice of the restricted-tendering proceeding to be 
published in . . . (each enacting State specifies the official gazette 
or other official publication in which the notice is to be pub- 
lished). 

(3) The provisions of chapter I11 ~f this Law, except article 22, 
shall apply to restricted-tendering proceedings, except to the ex- 
tent that those provisions are derogated from in this article. 

Article 38. Request for proposals 

(1) Requests for proposals shall be addressed to as many suppii- 
ers or contractors as practicable, but to at least three, if possible. 

(2) The procuring entity shall publish in a newspaper of wide 
international circulation or in a relevant trade publication or tech- 
nical journal of wide international circulation a notice seelung 
expression of interest in submitting a proposal, unless for reasons 
of economy or efficiency the procuring entity considers it unde- 
sirable to publish such a notice: the notice shall not confer any 
rights on suppliers or contractors, including any right to have a 
proposal evaluated. 

(3) The procuring entity shall establish the criteria for evaluat- 
ing the proposals and determine the relative weight to be accorded 
to each such criterion and the manner in which they are to be 
applied in the evaluation of the proposals. The criteria shalI 
concern: 
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(a) the relative managerial and technical competence of the 
supplier or contractor, 

I (b) the effectiveness of the proposal submitted by the supplier 
or contractor in meeting the needs of the procuring entity; and 

(c) the price submitted by the supplier or contractor for carry- 

I ing out its proposal and the cost of operating, maintaining and 
repairing the proposed goods or construction. 

(4) A q u e s t  for' proposals issued by aqprocuring entity s M  

I include at least the following information: 

(a) the name and address of the procuring entity; 

(b) a description of the procurement need including the tech- 

u nical and other parameters to which the proposal must conform, 
as well as, in the case of procurement of construction, the location 
of any construction to be effected, 

(c) the criteria for evaluating the proposal, expressed in 

I monetary terms to the extent practicable, the relative weight to be 
given to each such criterion, and the manner in which they will 
be applied in the evaluation of the proposal; and 

t 
(d) the desii format and any instructions, including any rel- 

evant time-frames, applicable in respect of the proposal. 

(5) Any modification or clarification of the request for pro- 
posals, including modification of the criteria for evaluating pro- 
posals referred to in paragraph (3) of this article. shall be 
communicated to all suppliers or contractors participating in the 
request-for-proposals proceedings. 

(6) The procuring entity shall treat proposals in such a manner 
so as to avoid the disclosure of their contents to competing sup- 
pliers or contractors. 

I (7) The procuring entity may engage in negotiations with sup- 
pliers or contractors with respect to their proposals and may seek 
or permit revisions of such proposals, provided that the following 
conditions are satisfied: 

(a) any negotiations between the procuring entity and a sup- 
plier or contractor shall be confidential; 

I 
(b) subject to article 1 1, one party to the negotiations shall not 

reveal to any other person any technicai, price or other market 
information relating to the negotiations without the consent of the 
other party; 

I (c) the opportunity to participate in negotiations is extended 
to all suppliers or contractors that have submitted proposals and 
whose proposals have not been rejected. 

I (8) Following completion of negotiations, the procuring entity 
shall request all suppliers or contractors remaining in the proceed- 
ings to submit, by a. specified date, a best and final offer with 
respect to all aspects of their proposals. 

(9) The procuring entity shall employ the following procedures 
in the evaluation of proposals: 

(a) only the criteria refemed to in paragraph (3) of this article 
as set forth in the request for proposals shall be considered; 

(b) the effectiveness of a proposal in meeting the needs of the 
procuring entity shall be evaluated separately from the price; 

I (c) the price of a proposal shall be considered by the procur- 
ing entity only after completion of the technical evaluation. 

(10) Any award by the procuring entity shall be made to the 
supplier or contractor whose proposal best meets the needs of the 
procuring entity as determined in  accordance with the criteria for 
evaluating the proposals set forth in the request for proposals, as 
well as with the relative weight and manner of application of 
those cnteria indicated in the request for proposals. 

M c l e  39. Competitive nego t ibn  

(1) h competitive negotiation proceedings, the pxUWing entity 
shall engage in negotiations with a sufficient number of suppliers 
or contractoS ensure effective competition. 

(2) Any re@Wment~, guidelines, documents, clarifications or 
other information relative to the negotiations that are communi- 
cated by the procuring entity to a supplier or contractor shall be 
communicated on an equal basis to all other suppliers or contrac- 
tors engaging in negotiations with the prdcuring entity relative to 
the procurement 

(3) Negotiations between the procuring entity and a supplier or 
contractor shall be confidential, and, except as provided in ar- 
ticle 11, one party to those negotiations shall not reveal to any 
other person any technical, price or other market information rc- 
lating to the negotiations without the consent of the other party. 

(4) Following completion of negotiations, the procuring entity 
shall request all suppliers or contractors remaining in the proceed- 
ings to submit, by a specified date, a best and final offer with 
respect to all aspects of their proposals. The procuring entity shall 
select the successful offer on the basis of such best and final 
offers. 

Article 40. Request for quotations 

(1) The procuring entity shall request quotations from as many 
suppliers or contractors as practicable, but from at least three, if 
possible. Each supplier or contractor from whom a quotation is 
requested shall be informed whether any elements other than the 
charges for the goods themselves. such as transportation and in- 
surance charges, customs duties and taxes, are to be included in 
the price. 

(2) Each supplier or contractor is permitted to give only one 
price quotation and is not permitted to change its quotation. No 
negotiations shall take place between the procuring entity and a 
supplier or contractor with respect to a quotation submitted by the 
supplier or contractor. 

(3) The procurement contract shall be awarded to the supplier or 
contractor that gave the lowest-priced quotation meeting the 
needs of the procuring entity. 

Article 41. Single-source procurement 

In the circumstances set forth in article 20 the procuring entity 
may procure the goods or construction by.soliciting a proposal or 
price quotation from a single supplier or contractor. 

CHAPTER V. REVIEW* 

Article 42. Right to review 

(1) Subject to paragraph (2) of this article, any supplier or con- 
tractor that claims to have suffered, or that may suffer, loss or injury 
due to a breach of a duty imposed on  the procuring entity by this 
Law may seek review in accordance with articles 43 to 1471. 

( 2 )  The following shall not be subject to the review provided for 
in paragnph (1) of this article: 

(a )  the selection of a method of procurement pursuant to ar- 
ticles 16 to 20; 

'States enacting the Model Law may wish to incorporate the arricles on 
review without change or with only such minimal changes as are neces- 
sary to meet panicular important needs. However. because of const~tution- 
a1 or other considerations, States might not. to one degree or another. see 
fit to incorporate those articles. In such cases, the articles on review may 
be used to measure the adequacy of existing review procedures. 



lb) the limitation of procurement proceedings in accordance 
with article 8 on the basis of nationality; 

(c) a decision by the procuring entity under article 33(1) to 
reject a l l  tenders; 

(d) a refusal by the procuring entity to respond to an expres- 
sion of interest in participating in request-for-proposaIs proceed- 
ings pursuant to article 38(2); 

(e) an omission referred to in article 25(t). 

Article 43. Review by procuring entity (or by approving 
authority) 

(1) Unless the procurement contract has already entered into 
force, a complaint shall. in the tirst instance. be submitted in 
writing to the head of the procuring entity. (However. if the com- 
plaint is based on an act or decision of, or procedure followed by, 
the procuring entity, and that act, decision or procedure was ap- 
proved by an authority pursuant to this Law, the complaint shall 
instead be submitted to the head of the authority that approved the 
act, decision or procedure.) A reference in this Law to the head 
of the procuring entity (or the head of the approving authority) 
includes any person designated by the head of the procuring entity 
(or by the head of the approving authority, as the case may be). 

(2) The head of the procuring entity (or of the approving author- 
ity) shall not entertain a complaint, unless it was submitted within 
20 days of when the supplier or contractor submitting it became 
aware of the circumstances giving rise to the complaint or of 
when that supplier or contractor should have become aware of 
those circumstances, whichever is earlier. 

. . 

(3) The head of the procuring entity (or of the approving author- 
ity) need not entertain a complaint, or continue to entertain a 
complaint, after the procurement contract has entered into force. 

(4) Unless the complaint is resolved by mutual agreement of the 
supplier or contractor that submitted it and the procuring entity, 
the head of the procuring entity (or of the approving authority) 
shall, within 30 days after the submission of the complaint. issue 
a written decision. The decision shall: 

(a) state the reasons for the decision; and 
(b)  if the complaint is upheld in whole or in part, indicate the 

corrective measures that are to be taken. 

(5) If the head of the procuring entity (or of the approving au- 
thority) does not issue a decision by the time specified in para- 
graph (4) of this article, the supplier or contractor submitting the 
complaint (or the procuring entity) is entitled immediately there- 
after to institute proceedings under article [44 or 471. Upon the 
institution of such proceedings, the competence of the head of the 
procuring entity (or of the approving authority) to entertain the 
complaint ceases. 

(6) The decision of the head of the procuring entity (or of the 
approving authority) shall be final unless proceedings are institu- 
ted under article [44 or 471. 

Article 44. Administrative review* 

( I )  A supplier or contractor entitled under article 42 to seek 
review may submit a complaint to [insert name of administrative 
body 1: 

(a )  if the complaint cannot be submitted or entertained under 
article 43 because of the entry into force of the procurement con- 
tract, and provided that the complaint is submitted within 20 days 

*Slates where hierarchical administrative review of administrative ac- 
tions, decisions and procedures is not a feature of rhe legal syrem may 
omit article 44 and provide only for judicial review (article 47). 

after the earlier of the time when the supplier or contractor sub- 
mitting it became aware of the circumstances giving rise to the 
complaint or the time when that supplier or contractor should 
have become marc of those circumstances; 

(b) if the head of the procuring entity does not entertain the 
complaint because the procunment contract has entered into 
force, provided that the complaint is submitted within 20 days 
after the issuance of the decision not to enteatah the complaint; 

(c)  pursuant to article 43(5). provided that the complaint is 
submitted within 20 days after the expiry of the pcriod referred to 
in article 43(4); or 

(d) if the supplier or contractor claims to be adversely affec- 
ted by a decision of the head of the procuring entity (or of the 
approving authority) under article 43, provided that the complaint 
is submitted within 20 days after the issuance of the decision. 

(2) Upon receipt of a complaint, the [insert name of administra- 
tive body] shall give notice of the complaint promptly to the 
procuring entity (or to the approving authority). 

(3) The [insert name of administrative body] may wt] [nc- 
ommend]* one or more of the following remedies, unless it dis- 
misses the complaint: 

(a) declare the legal rules or principles that govern the sub- 
ject-matter of the complaint; 

(6) prohibit the procuring entity from acting or deciding un- 
lawfully or from following an unlawful procedure; 

(c)  require the procuring entity that has acted-or proceeded in 
an unlawful manner, or that has reached an unlawful decision, to 
act or to proceed in a lawful manner or to reach a lawful decision; 

(d) annul in whole or in part an unlawN act or decision of 
the procuring entity, othq than any act or decision bringing the 
procurement contract into force; 

(e) revise an unlawful decision by the procuring entity or sub- 
stitute its own decision for such a decision. other than any deci- 
sion bringing the procurement contract into force; 

fl require the payment of compensation for 
Option I 
any reasonable costs incued by the supplier or contractor 
submitting the complaint in connection with the procure- 
ment proceedings 
Option II 
loss or injury suffered by the supplier or contractor sub- 
mitting the complaint in connection with the procurement 
proceedings 

as a result of an unlawful act or decision of, or procedure fob 
lowed by, the procuring entity; 

(g) order that the procurement proceedings be terminated. 

(4) The [insert name of administrative body] shall within 30 
days issue a written decision concerning the complaint, stating the 
reasons for the decision and the remedies granted, if any. 

(5) The decision shall be final unless Bn action is commenced 
under article 47. 

Article 45. Certain rules applicable to review proceedings 
under article 43 [and arficle 4-11 

(1) Promptly after the submission of a complaint under anicle 43 
[or article 441. the head of the procuring entity (or of the approving 
authority) [,or the [insert name of administrative body], 3s the case 

*Optional language is presented in order to accommodate those S w e s  
where review bodies do not have the power to grant the remedies llsred 
below but can make recommendations. 
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y be,] shall notify all suppliers Or contractors participating in the 
procurement proceedings to which the complaint relates of the 
submission of the complaint and of its substance. 
a b Any such supplier or contractor or any governmental author- 
ity whose interests are or could be affected by the review procted- 
in s has a right to participate in the review proceedings. A s u p  

a or contractor that fails to participate in the review proceed- d s is barred from subsequently making the same type of claim. 

3) A copy of the decision of fhe head of the procuring entity (or C the approving authority) [, or of the [insert name of adminis- 
tive body], as the case may be,] shall be furnished within five 

days after the issuance of the decision to the supplier or contractor 
s bmiaing the complaint, to the procuring entity and to any other 

pplier or contractor or governmental authority that has partici- # ted in the review proceedings. In addition, after the decision has 
b n  issued, the complaint and the decision shall be promptly 

e available for inspection by the general public, provided, 
wever, that no information shall be disctosed if its disclosure 

auld be contrary to law, would impede law enforcement would r 
not be in the public interest, would prejudice legitimate cornmer- 
'a1 interests of the parties or would inhibit fair competition. 

P - 
Article 46. Suspension of procurement proceedings 

) The timely submission of a complaint under article 43 [or 
'cle 441 suspends the procurement proceedings for a period of L 

seven days, pmvided that the complaint is not frivolous and con- 
s a declaration the contents of which, if proven, demonstrate 
the supplier or conimctor will suffer irreparable injury in the 

sence of a suspension, it is probable that the complaint will P 
succeed and the granting of the suspension would not cause dis- 

portionate h h  to the procuringentity or to other suppliers or 
ntractors. 

(2)  When the procurement c o n a t  enters into force. the timely 
submission of a complaint under article 44 shall suspend perform- 
ance of the procurement contract for a of seven days, pro- 
vided the complaint meets the requirements set forth in paragraph 
(1) of this article. 

(3) The head of the procuring entity (or of the approving author- 
ity) [, or the [insert name of administrative body],] may extend the 
suspension provided for in paragraph (1) of this adcle, [and the 
[insert name of administrative body] may extend the suspension 
provided for in paragraph (2) of this article,] in order to preserve 
the rights of the supplier or contractor submitting the complaint or 
commencing the action pending the disposition of the review 
proceedings, provided that the total period of suspension shall not 
exceed 30 days. 

(4) The suspension provided for by this article shall not apply if 
the procuring entity certifies that urgent public interest consider- 
ations require the procurement to proceed. The certification. 
which shall state the grounds for the finding that such urgent 
considerations exist and which shall be made a part of the record 
of the procurement proceedings. is conclusive with respect to all 
levels of review except judicial review. 

(5) Any decision by the procuring entity under this article and 
the grounds and circumstances therefor shall be made part of the 
record of the procurement proceedings. 

Article 47. Judicial review 

The [insert name of court or courts] has jurisdiction over 
actions pursuant to article 42 and petitions for judicial review of 
decisions made by review bodies, or of the failure of those bodies 
to make a decision within the prescribed time l i m i ~  under 
article 3 [or 441. 
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Purpose 

1.1 The purpose of these Guidelines is to inform 
those carrying out a project that is financed in whole 
or in part by a loan from the International Bank for 
Reconstruction and Development (TSRD) or a credit 
from the International Development Association 
(IDA).' of the arrangements to be made for 
procuring the goods and works2 (including related 
services) required for the project. The Loan 
Agreement governs the legal relationships between 
the Borrower and the Bank. and the Guidelines arc, 
made applicable to procurement of goods and works 
for the project, as provided in the agreement. The 
rights suld obligations of the Borrower and the 
providers of goods and works for the project are 
governed by the bidding3 documents, and by the 
contracts signed by the Borrower with the providers 
of goods and works, and not by these Guidelines or 
the Loan Agreements. No party other than the 
parties to the Loan Agreement shall derive any 
rights therefrom or have any claim to loan proceeds. 

%enera1 Considerations 

1.2 The responsibility for the implementation of 
the project, and therefore for the award and 
administration of contracts under the project. rests 
with the  orr rower.^ The Bank, for its part, is 

' R o a r m n t  ~quirements of IBRD and IDA sac idar t id  md 
references in thes GuidcJii to the Bank indude both lBRD urd 
IDA, and rcfennces to lcans indude credits and projaa prrpararion 
facilities (PPFk). toan Agraaneat induds Development Cndit 
Agreement and Project Agnancnt 

' Refacnces to "goods" and "works" in thesc Guidelines inclrdc 
nlafed .wim such as transpataeion. insurance, innallation 
commissioning, tiaining, md initial maintenance. yjoods" includes 
commodities. raw materia, machincry, equipmt and industrial 
plant. The provisions of t h c ~  Guidelines dso apply to services which 
an bid and wnlracltd on the basis of p e r f o m  of a meawabk 
physical output. such as drilling. mapping. and similar operations. 
These Guidelines do not n f a  to Consultants' wvices, to which the 
cumnt Guidelines: Use ofC~~l~u&~rs by World Bank Borrowers 
and by fhc World Bank ac &cuing Agency apply ( r e f 4  to 
hwein as Consultant Guidelie). 

' For Ihe puposes of these Guidelines. $K words %id" and "tender" 
shall have UIC same meaning. 
' In some cases. the B m w ~  ads only as an i n d a r y ,  and Ibe 
pro@ is carried out by a w x k  agtncy or entity. Refamus in these 
Guidelines to rhe Borrower include such agencies and en-, as 
well as Sub-Borrowerr under on-Wing arrangements. 



required by its Articles of Agreement to "...ensure 
that the proceeds of any loan are used only for the 
purposes for which the loan was granted, with due 
attention to considerations of economy and efficiency 
and without regard to political or other non- 
economic influences or  consideration^,"^ and it has 
established detailed procedures for this purpose. 
While in practice the specific procurement rules and 
procedures to be followed in the implementation of a 
project depend on the circumstances of the particular 
case, four considerations generally guide the Bank's 
requirements: 

(a) the need for economy and efficiency in the 
implementation ofthc project, including the 
procurement of the goods and works involved; 

(b) the Bank's interest, as a cooperative 
institution, in giving all eligible bidders from 
developed and developing countries6 an 
opportunity to compete in providing goods 
and works financed by the Bank; 

(c) the Bank's interest, as a development 
institution, in encouraging the development of 
domestic contracting and manufacturing 
industries in the borrowing country; and 

(d) the importance of transparency in the 
procurement process. 

1.3 The Bank has found that, in most cases, these 
needs and interests can best be realizad through 
International Competitive Bidding (ICB), properly 
administered, and with suitable allowance for 
preferences for domestically manufactured goods 
and, where appropriate, for domestic contractors7 
for works under prescribed conditions. In such cases, 
therefore, the Bank requires its Borrowers to obtain 
goods and works through ICB open to eligible 
Suppliers and Contractors.' Section II of these 
Guidelines describes the procedures for ICB. 

1.4 On the other hand, where ICB is clearly not 
the most economic and efficient method of 
procurement, other methods of procurement are 

' fhe Bank's Anicks of Agreemen?; M c k  111, Section Nb). 
'See para. 1.6. 
For ptrposes of thesc Guidelines, 'Xkntlaftor" refers only to a firm 

providing construction services. 

'Ste para. 1.6. 

specified in the Loan Agreement. Section 111 
describes these other methods of procurement and 
the circumstances under which their application 
would be more appropriate. The particular methods 

I 
to be followed for the procurement of goods and 
works for a given project are specified in the Loan 
Agreement for such project. 

I 
Applicability of Guidelines ! 
1.5 Generally the Bank finances only a part of the 
cost of the project. The procedures outlined in these 

financed in whole or in part from Bank loans. For 

I Guidelines apply to all contracts for goods and works 

the procurement of those contracts for goods and 
works not financed from a Bank loan, the Borrower 
may adopt other procedures. IT, such cases the Bank 

I 
shall be satisfied that the procedures to be used will 
fulfill the Borrower's obligations to cause the 
to be carried out diligently and efficiently, and that 
the goods and works to be procured: 

(a) are of satisfactory quality and are compatible 
with the balance of the project; 

(b) will be delivered or completed in timely 
fashion; and 

(c) are priced so as not to affect adversely the 
I 

economic and financial viability of the projec 

Eligibility 
1 

1.6 Funds from Bank loans are disbursed only on 
account of expenditures for goods and works 
provided by nationals of, and produced in or 

I 
supplied from, Bank member countries. 
policy, nationals of other countries or bidders UnderUlil 
offering goods and works from other'countries shall 
be disqualified from bidding for contracts intended 
to be financed in whole or in part from Bank loans. I 
1.7 In connection with any contract to be financed 
in whole or in part from a Bank loan, the Bank does 
not permit a Borrower to deny prequalification, if 
required, to a firm for reasons unrelated to its 

I 
' See Sedion 5.01 of General Condilions Applicable io Lwn md 

a l i i  of counmes from which bidders. go& and suviccs are ns 

I 
Guuranfac Agreements, dated January 1.1985. The Bank maintains 

eligible to participate in piwaummt f i n d  by the Bank The 
is regularly updated and can be obtained from the Public l n f d o  
Center of Ihe World Bank. 



capabi lily and resources to succes~fu~~y perform the 
contract; nor does it permit a Borrower to disqualify 
any bidder for such reasons. 

1.8 As exceptions to the foregoing: 

(a) firms of a member country or goods 
manufactured in a member country may be 
excluded if, 0) as a matter of law or official 
regulation, the Borrower's country prohibits 
commercial relations with that country, 
provided that the Bank is satisfied that such 
exclusion does not preclude effective 
competition for (he supply of goods or works 
required, or (ii) by an act of compliance with a 
decision of the United Nations Security 
Council taken under Chapter VII of the 
Charter of the United Nations, the Borrower's 
country prohibits any import d goods from 
that country or any payments to persons or 
entities in that country. 

(b) A firm which has been engaged by the 
Borrower to provide consulting services for 
the preparation or implementation of a 
project, and any of its affiliates, shall be 
disqudified from subsequently providing 
goods or works (other than a continuation of 
the firm's earlier consulting services) for the 
same project. 'his provision does not apply to 
the various firms (Consultants, Contractors, or 
Suppliers) which together are performing the 
Contractor's obligations under a turnkey or 
design and build contra~t.'~ 

(c) Government-owned enterprises in the 
Borrower's country may participate only if 
they can establish that they (i) are legally and 
financially autonomous, and (ii) operate under 
commercial law. No dependent agency of the 
Borrower or Sub-Borrower under a Bank- 
financed project shall be pennined to bid or 
submit a proposal for the procurement of 
goods or works under the project.1' 

(d) A firm declared ineligible by the Bank in 
accordance with subparagraph (d) of 
paragraph 1.15 of these Guidelines shall be 
ineligible to be awarded a Bank-financed 

'' See para 2.5. 
' I  Other than Force Account units. as pennined under para 3.8. 

contract during the period of time determined 
by the Bank. 

Advance Contracting and Retroactive Financing 

1.9 In certain circumstances, such as to accelerate 
project implementation, the Borrower may wish to 
proceed with the initial steps of procurement before 
signing the related Bank loan. The procurement 
procedures. including advertising, shall be in 
accordance with the Guidelines in order for the 
eventual contracts to be eligible for Bank financing, 
and the normal review process by the Bank shall be 
followed. A Borrower undertakes such advance 
contracting at its own risk. and any concurrence by" 

' 
the Bank with the procedures, documentation, or 
proposal for award does not commit the Bank to 
make a loan for the project in question. If the 
contract is signed, reimbursement by the Bank of any 
payments made by the Borrower under the contract 
prior to loan signing is referred to as retroactive 
financing and is only permitted within the limits 
specified in the Loan Agreement. 

Joint Ventures 

1.10 Suppliers and Contractors in the Borrower's 
country are encouraged to participate in the 
procurement process since the Bank encourages the , 
development of domestic industry. They may bid 
independently or in joint venture with foreign fm, 
but the Bank will not accept conditions of bidding 
which require mandatory joint ventures or othcr 
forms of mandatory association between domestic 
and foreign firms. 

Bank Review 

1.1 1 The Bank reviews the Borrower's 
procurement procedures, documents, bid evaluations. 
award recommendations, and contracts to ensure that 
the procurement process is carried out in accordance 
with the agreed procedures. These review procedures 
are described in Appendix 1. The Loan Agreement 
shall specify the extent to which these review 
procedures shall apply in respect of the different 
categories of goods and works to be financed, in 
whole or in part, from the Bank loan. 



Reserved Procurement 

I 1 . I  2 When open competition would be the 
appropriate method of procurement for particular 
goods or works of the project, but the Borrower 
wishes to reserve this procurement for one or more 
specific firms or enterprises, the Bank may accept 
such reserved procurement only on condition that: 

(a) it is not eligibIe for financing out of the Bank 
loan; and 

@) it will not significantly affect the satisfactory 
project implemeniation in terms of costs, 
quality, and completion time. 

1.13 The Bank does not finance expenditures for 
goods and works which have not been procured in 
accordance with the agreed procedures in the Loan 
Agreement, and it is the policy of the Bank to cancancel 
that portion of the loan allocated to the goods and 
works that have been misprocured. The Bank may. 
in addition, exercise other remedies under the Loan 
Agreement. 

References to Bank 

1.14 If the Borrower wishes to refer to the Bank in 
procuremeat documents, the following language 
shall be ustd. 

"(name of Borrower) has received (at in 
appropriate cases 'has applied for') a loan 
from the International Bank for 
Reconstruction and Development in various 
cunencies equivalent to USD.. . toward the 
cost of (name of project), and intends to apply 
a portion of the proceeds of this loan to 
eligible payments under this contract. 
Payment by the International Bank for 
Reconstruction and Development will be 
made only at the request of (name of Borrower 
or designate) and upon approval by the 
International Bank for Reconstruction and 
Deveiopment, and will be subject, in all 
respects, to the tenns and conditions of the 
b a n  Agreement. The Loan Agreement 
prohibits a withdrawal from the Loan Account 
for the purpose of any payment to persons or 

entities, or for any import of goods, if such ! 
payment or import, to the knowledge of the 
Bank, is by a decision of the United 
Nations Security Council taken under Chapter 
VII of the Charter of the United Nations. No 

I 
party other than (name of Borrower) shall 
derive any rights from the Loan Agreement or 
have any claim to loan pr~ceeds."'~ 

I 

I 1.15 it is the Bank's policy to nquire th@ . 
i Borrowers (including beneficiaries of Bank loans), as 

well as biddedSupplierslContr~~t~r~ under Bank- ''1 
financed contracts, observe the highest standard of 
ethics durinq the procurement and execution of such 
contracts. In pursuance of this policy, the Bank: I 
(a) defines, for the purposes of this provision, the 

terms set forth below as follows: 
(i) "corrupt practice" means the offering, 

giving. receiving, or soliciting of any 
thing of value to influence the action of 

I 
a public official in the procurement 

I process or in contract execution; and 
(ii) "fraudulent practice" means a 

I 
misrepresentation of facts in order to 
influence a procurement process or the 
execution of a contract to the &triment 

I 
of the Borrower, and includes collusive 
practices among bidders (prior to or 
after bid submission) designed to 
establish bid prices at artificial, non- 

I 
competitive levels and to deprive the 
Borrower of the benefits of free and 
open competition; 

I 
(b) will reject a proposal for award if it 

determines that the bidder recommended for 
award has engaged in corrupt or fraudulent 

I 
practices in compeilng for the contract in 

i question; 
(c) will cancel the portion of the loan allocated to 

a contract for goods or works if it at any time 

I 
determines that corrupt or fraudulent practices 
were engaged in by representatives of the 

I 
Borrower or of a beneficiary of the loan 

I 
'' Substitute  fedit it." "lntemational Wveloc~~ent Association." and 



during the procurement or the execuhn of 
that contract, without the Borrower having 
taken timely and appropriate action 
satisfactory to the Bank to remedy the 
situation; 

(dl will declare a firm ineligible, either 
indefinitely or for a stated period of time, to 
be awarded a Bank-financed contract if it at 
any time determines that the firm has engaged 
in corrupt or fraudulent practices in 
competing for, or in executing, a Bank- 
financed contract; and 

(e) will have the right to require that, in contracts 
financed by a Bank loan, a provision be 
included requiring Suppliers and Contractors 
to permit the Bank to inspect their accounts 
and records relating to the pirformance of the 
contract and to have them audited by auditors 
appointed by the Bank. 

11. INTERNATIONAL COMPETITIVE 
BIDDING 

A. General 

Introduction 

2.1 The objective of International Competitive 
! Bidding (ICB), as described in these Guidelines, is to 
a 

provide all eligible prospective bidded3 with timely 
a d  adequate notification of a Borrower's 

! requirements and an equal opportunity to bid for the 
a 

required goods and works. 
1 .  J 

Type and Si of Contracts . 
2.2 The bidding documents shall clearly state the , 

type of contract to be entered into and contain the 
proposed contract provisions appropriate therefor. 
The most common types of contracts provide for 
payments on the basis of a lump sum, unit prices, 
reimbursable cost plus fees, or combinations thereof. 
Reimbursable cost contracts are acceptable to the 
Bank only in exceptional circumstances such as 
conditions of high risk or where costs cannot be 
determined in advance with suffcient accuracy. 
Such contracts shall include appropriate incentives 
to limit costs. 

2.3 The size and scope of individual contracts will 
depend on the magnitude, nature, and location of the 
project For projects requiring a variety of goods and 
works, separate contracts generafly are awarded for 
the supply andlor installation of different items of 
equipment and plant1' and for the works. 

2.4 For a project requiring similar but separate 
items of equipment or works, bids may be invited 
under alternative contract options that would attract 
the interest of both small and large firms, which 
could be allowed, at their option. to bid for 
individual contracts (slices) or for a group of similar 
contracts (package). All bids and combinations of 
bids shall be received by the same deadline and 
opened and evaluated simu1.taneously so as  to 

"Sozpara 1.6. 

" For purposes of these Guidelines "plant" =fen lo instal' . 
equipment. as in a production facility. 



determine the bid or of bids offering the 
lowest evaluated cost to the c or rower." 

2.5 In certain cases, such as special processes. 
closely integrated manufacturing, or works of a 
special nature, the Bank may accept or f q ~ i r e  a 
turnkey contract under which the design and 
engineering, the supply and installation of 
equipment, and the construction of a complete 
industrial plant or works are provided under one 
contract. Alternatively, the Borrower may remain 
responsible for the design and engineering, and 
invite bi& for a single responsibility contract for the 
supply and installation of all goods and works 
required for the project component. Design and 
build, and management contracting'!contracts are 
also acceptable where appropriate. 

TwcEStage Bidding 

2.6 Detailed design and engineering of the goods 
and works to be provided, including the preparation 
of technical specifications and other bidding 
documents, normally prezede the invitation to bid for 
major contracts. However. in the case of turnkey 
contracts or contracts for large complex plants or 
works of a special nature, it may be undesirable or 
impractical to prepare complete technical 
specifications in advance. In such a case, a two-stage 
bidding procedure may be used, under which first 
unprictd technical proposals on the basis of a 
conceptual design or performance specifications are 
invited, subject to technical as well as commercial 
clarifications and adjustments, to be followed by 
amended bidding documents and the submission of 
final technical proposals and priced bids in the 
second stage. These procedures are also appropriate 
in the procurement of equipment which is subject to 

" See paras. 2.48-2.53 for the bid evaluation proccdurrs. 
I 6  In wmdion. a management Convvtor usually does not 
perform the work dire ly  but contracts out and manages the work of 
ochu Chtranors. taking on the full mponsibilily and risk for price. 
quality, and timely performance. C o n v d y ,  a comaion managu 
is a Consultant for, or agent of. the Borrower, but does not rake on 
such risks. (If financed by the Bank. Ihe services of the uxrstmdion 
m a ~ g u  should be prccurcd under the Consultant Guidelines. See 
foomocc 2.) 

rapid technological advances. such as major 
computer and communications systems." I 
Notification and Advertising 

2.7 Timely notification of bidding opportunities is 
essential in competitive bidding. For projects which 

I 
include procurement on the basis of ICB. the 
Borrower is required to prepare and submit to the 

. Bank a draft General Procurement Notice. The Bank 
will arrange for its ublication in Development 

I 
! Business CUM)B).' The Notice shall contain 

. information concerning the Borrower (or prospective 
Borrower). amount and purpose of the loan, scope of , . 
procurement under ICB, and the name and address 
of the Borrower's agency responsible for 
procurement. If known, the scheduled date for 
availability of prequalification or bidding documents 

I 
should be indicated. TIN Borrower shall maintain a 1 
list of responses to the Notice. The related 
prequalification or bidding documents, as the case 
may be, shall not be released to the public earlier 
than eight weeks after the date of publication of the 
Notice. The General Procurement Notice shall be 

I 
updated annually for all outstanding procurement. I - 
2.8 The international community shall also be 
notified in a timely manner of the opportunities to 
bid for specific contracts. To that cnd, invitations to 1 prequalify or to bid, as the case may be, shall be 
advertised as Specific Procurement Notices in at 
least one newspaper of national circulation in the 
Borrower's country (and in the official gazette, if 
any). Such invitations shall also be transmitted to 

I 
those who have expressed interest in bidding in 
response to the General Procurement Notice. 
Publication of the invitations in Development 
Business is also encouraged. Borrowers are also 

I 
strongly encouraged to transmit such invitations to 
embassies and trade representatives of countries of I 
" As oppscd to -stage biddin& the ~ a n k  dm not 8tcep the 
two- a thmcnvelope systun in which bidders on nquired lo submit 
separatcqualification,tcchnicalacdpriaproposalsar~samc 
time, but which are opened sequentially in separate scssions and 
evaluated. 
" Dcvcloprnenr Business is a publication of the United Nations 
Depamnent of Public Information, UN Plaza. New York. New Y o k  

I 
10017. U.S.A. A DewIopmm Butinas offia is maintained a~ the 
World Bank, 18 18 H Stnet, N.W., Washington. D.C.. 20433, 
U S A .  I 



likely Suppliers and Contractors. Additionally, for 
large, specialized, or important contracts, Borrowers 
shall advertise the invitations in  Development 
Business andfor well-known technical magazines, 
newspapers, and trade publications of wide 
international circulation. Notification shall be given 
in sufficient time to enable prospective bidders to 
obtain prequalification or bidding documents and 
prepare and submit their r e s p n ~ e s . ' ~  

Prequalifircation of Bidders 

. 2.9 Prequalification is usually necessary for large 
or complex works, or in any other circumstances in 
which the high costs of prepa~ing detailed bids could 
discourage competition, such as customdesigned 
quipment, industrial plant, specialized services, and 
contracts to be let under turnkey, design and build, 
or management contracting. This also ensures that 
invitations to bid are extended only to those who 
have adequate capabilities and resources. 
Prequalification may also be useful to determine 
eligibility for preference for domestic Contractors 
where this is allowed.20 Prequalification shall be 
based entirely upon the capability and resources of 
prospective bidders to perform the particular contract 
satisfactorily, taking into account their (i) experience 
and past performance on similar contracts, (ii) 
capabilities with respect to personnel, quipment, 
and construction or manufacturing facilities, and (iii) 
financial position." 

210  The invitation to prequalify for bidding on 
specific contracts or groups of similar contracts shall 
be advertised and notified as described in paragraphs 
2.7 and 2.8 above. The scope of the contract and a 
clear statement of the requirements for qualification 
shall be sent to those who responded to the 
invitation. All such applicants that meet the 
specified criteria shall be allowed to bid. Borrowers 
shall inform all applicants of the results of 
prequalification. As soon as prequalification is 
completed, the bidding documents shall be made 
available to the qualified prospective bidders. For 

" Scc pam 2.43. 

'O SX paraz. 254-2.55. 
The Bank has prepared a Standard Requalification Document for 

use by its Bomwus. when appropriate. 

prqualification for groups of contracts to be 
awarded over a perid of time, a limit for the number 
or total value of awards to any one bidder may be 
made on the basis of the bidder's resources. The list 
of prequalified firms in such instances shall be 
updated periodically. Verification of the information 
provided in the submission for prequalification shall 
be confirmed at the time of award of contract, and 
award may be denied to a bidder that is judged to no 
longer have the capability or resources to 
successfully perform the contract. 

B. Bidding Documents , . 

General 

2.1 1 The bidding documents shall furnish all 
information necessary for a prospective bidder to 
prepare a bid for the goods and works to be provided. . 

While the detail and complexity of these documents 
may vary with the size and nature of the proposed i 

bid package and contract, they generally include: \ 

invitation to bid; instructions to bidders; form of bid; 
form of contract; conditions of contract, both general 
andspecial; specifications and drawings; list of 
goods or bill of quantities; delivery time or schedule 
of completion; and necessary appendices, such as 
formats for various securities. The basis for bid , 
evaluation and selection of the lowest evaluated bid 
shall be clearly outlined in the instructions to bidders 
andlor the specifications. If a foe is charged for the 
bidding documents, it shall be reasonable and reflect 
only the cost of their printing and delivery to 
prospective bidders, and shall not be so high as to 
discourage qualified bidders. Guidance on critical 
components of the bidding documents are given in ' 

the following paragraphs. 

2.12 Borrowers shall use the appropriate Standard 
Bidding Docwnents (SBDs) issued by the Bank with 
minimum changes, acceptable to the Bank, as 
necessary to address country- and project-specific 
issues. Any such changes shall be introduced only 

' through bid or contract data sheets, or through 
special conditions of contract, and not by introducing 
changes in the standard wording of the Bank's 
SBDs. Where no relevant standard bid " . 
documents have been issued, the Brr Jse 

other internationally recognized - ms 



of contract and contract forms acceptable to h e  
Bank. 

Validity of Bids and Bid Security 

2.13 Bidders shall be required to submit bids valid 
for a period specified in the bidding documents 
which shall be sufficient to enable the Borrower to 
complete the comparison and evaluation of bids, 
review the recommendation of award with the Bank 
(if required by the Loan Agreement). and obtain all 
the necessary approvals so that the contract can be 

I 
' awarded within that period; 

2.14 Bid security, in the ahount specified in the 
bidding documents, affording WBorrower 
reasonable protection against irresponsible bids, may 
be required, but it shall not be set so high as to 
discourage bidders. The bid security, at the bidder's 
option, shall be in the form of a certified check, a 
letter of credit or a bank guarantee from a reputable 
bank. Bidders shall be allowed to submit bank 
guarantees directly issued by a bank of their choice 
located in any eligible country. Bid security shall 
remain valid for a period of four weeks beyond the 
validity period for the bids, in order to provide 
reasonable time for the Borrower to act if the 
security is to be called. Bid security shall be released 
to unsuccessful bidders once it is determined that 
they will not be awarded a contract. 

2.15 Prequalification and bidding documents shall 
be prepared in either English, French, or Spanish, 
and shall specify that the text of the contract 
documents in that language is governing. However. 
contracts entered into with local bidders (excluding 
joint ventures between local and foreign firms) may, 
at the Borrower's option. be in the national language 
of the Borrower, which shall be the governing 
language for such contracts. 

Clarity of Bidding Documents 

2.16 Bidding documents shall be so worded as to 
permit and encourage international competition and 
shall set forth clearly and precisely the work to be 
carried out, the location of the work, the goods to be 
supplied. the place of delivery or installation, the 

schedule for delivery or completion, minimum 
performance requirements. and the warranty and 
maintenance requirements, as well as any other 
pertinent terms and conditions. In addition, the 

I 
bidding documents. where appropriate, shall define 
the tests, standards, and methods that will be 
employed to judge the conformity of equipment as 

I 
delivered, or works as performed, with the 
specifications. Drawings shall be consistent with the 
text of the specifications, and an order of precedence 
between the two shall be specified. 

I 
2.17 The bidding documents shall specify any 
factors, in addition to price, which will be taken into , . 

I 
account in evaluating bids, and how such factors will 
be quantified or otherwise evaluated. If bids based on 
alternative designs, materials, completion schedules. 
payment terms, etc., are permitted, conditions for 

I 
their acceptability and the method of their evaluation 1 
shall be expressly stated. 

2.18 A11 prospective bidders shall be provided the 
same information, and shall be assured of equal 
opportunities to obtain additional information on a 
timely basis. Borrowers shall provide reasonable 
access to project sites for visits by prospective 
bidders. For works or complex supply contracts, 
particularly for those requiring refurbishing existing 

I 
works or equip men^ a pre-bid conference may be I 
arranged whereby potential bidders may meet with 
the Borrower representatives to seek clarifications. 
Minutes of the conference shall be provided to all 
prospective bidders with a copy to the Bank. Any 
additional information, clarification, correction of 

I 
enors, or modifications of bidding documents shall 
be sent to each recipient of the original bidding 
documents in sufficient time before the deadline for 

I 
receipt of bids to enable bidders to take appropriate 
actions. If necessary, the deadline shall be extended. 

Standards 

2.19 Standards and technical specifications quoted I 
in bidding documents shall promote the broadest 
possible competition, while assuring the critical 
performance or other reqUirements for the goods I 
andlor works under procurement. As far as possible. 
the Borrower shall specify internationally accepted 
standards such as those issued by the International 
Standards Organization with which the equipment or I 



materials or workmanship shall comply. Where such 
international standards are unavailable or are 
inappropriate, national standards may be Specified. 
In all cases, the bidding documents shall state that 
equipment, material, or workmanship meeting other 
standards, which promise at least substantial 
equivalence, will also be accepted. 

Use of Brand Names 

2.20 Specifications shall be based on relevant 
characteristics andfor pedonnance requirements. 
References to brand names, caplog numbers, or 
similar classifications shall be avoided. If it is 
necessary to quote a brand nami? or catalog number 
of a particular manufacturer to clarify an otherwise 
incomplete specification, the words "or equivalent" 
shall be added after such reference. The specification 
shall permit the acceptance of offers for goods which 
have similar characteristics and which provide 
performance at least substantially equivalent to those 
specified. 

Pricing 

2.21 Bids for goods shall be invited on the basis of 
CIF (port of destination), or CP (place of 
destination) for all goods offered from abroad, and 

(ex works, ex factory, or off-the-shelf) for 
locally available or manufactured or assembled 
goods, including those previously imported. Bidders 
shall be allowed to arrange for ocean and other 
transportation and related insurance from any 
eligible source.*' Where inland transportation, 
installation, commissioning, or other similar services 
are required to be performed by the bidder, as in the 
case of "supply and installation" contracts, the 
bidder shall be required to quote for these services, 
in addition. 

Refer to INC0TERMS 1990 for frathu. definitions. Published by 
the lntcrnational Chamber of Commu~e, 38 Coun AIbm 1'. 75008 
l'aris. Francc. CIF is cost. insurance, and freight for maritime 
transportation. CIP is cay carriage, and insmmc in the case of 
multimodular transportation. Bolh tumr am for duty unpaid, 
payment for which is the nsponsibiiity of the Borrower. 

?he EXW price shall include all duties, sales. and other taxes 
already paid a payable for Ibe components and raw marcrids uxd in 
rhe manufacture or assembly of thc equipmurk or the prior import of 
the equipment. offered in the bid. 
14 Set para. 1.6. 

2.22 In the case of turnkey contracts. the bidder 
shall be required to quote the price of the installed 
plant at site, including all costs for supply of 
equipment, marine and local transportation and 
insurance, installation, and commissioning, as well 
as associated works and all other services included in 
the scope of contract such as design, maintenance, 
operation, etc. Unless otherwise specified in the 
bidding documents. the turnkey price shall include 
all duties. taxes, and other levies.2s 

-2.23 Bidders for works contracts shall be required 
to quote unit prices or lump sum prices for the 

4 i 

performance of the works, and such prices shall 
include all duties, taxes, and other levies. Bidders 
shall be allowed to obtain all inputs (except for 
unskilled labor) from any eligible sources so that 
they may offer their most competitive bids. 

Price Adjustment i 

2.24 Bidding documents shall state either that (i) . 
bid prices will be fixed or (ii) that price adjustments 
will be made to reflect any changes (upwards or 
downwards) in major cost components of the 
contract, such as labor, equipment, materials, and 
fuel. Price adjustment provisions are usually not 
necessary in simple contracts involving delivery of . 

goods or completion of works within eighteen 
months, but shall be included in contracts which 
extend beyond eighteen months. However, it is 
normal commercial practice to obtain firm prices for 
some types of equipment regardless of the delivery 
time and, in such cases, price adjustment provisions 
are not .needed. 

2.25 Prices may be adjusted by the use of a 
prescribed formula (or formulae) which break. down . 
the total price into components that are adjusted by 
price indices specified for each component or, 
alternatively, on the basis of documentary evidence 
(including actual invoices) provided by the Supplier 
or Contractor. The use of the formula method of 
price adjustment is preferable to that of documentary 
evidence. The method to be used, the formula (if 

Bonvwen may pfu to exdude arrtoms duties on imp& 
equipment fmm dx? bid M*- - ;rocrrain or, 
alrcmativelv. tc inc'. . -emcnt of 
act!.%d ,- .- 

17 



applicable). and the base date for application shall be 
clearly defined in the bidding documents. If the 
payment currency is different from the source of the 
input and corresponding index, a correction factor 
shall be applied in the formula. to avoid incorrzt 
adjustment. 

Transportation and Insurance 

2.26 Bidding documents shall permit Suppliers and 
Contractors to arrange transportation and insurance 
from any eligible source. Bidding documents shall 
state the types and terms of insurance to be provided 
by the bidder. The indemnity payable under 
transportation insurance shall be at least 1 I0 percent 
of the con tract amount in the currency of the contract 
or in a freely convert&le currency to enable prompt 
replacement of lost or damaged goods. For works, a 
Contractor's All Risk form of policy usually shall be 
specified. For large projects with several Contractors 
on a site, a "wrap-up" or total project insurance 
arrangement may be obtained by the Borrower, in 
which case the Borrower shall seek competition for 
such insurance. 

2.27 As an exception. if a Borrower wishes to 
reserve transportation and insurance for the import 
of goods to national companies or other designated 
sources, bidders shall be asked to quote FOB (port of 
shipment) or CFR (port of de~tination)~~ prices in 
addition to the CIF @art of destination) or CIP 
(place of destination) price specified in paragraph 
2.21. Selection of the lowest evaluated bid shall be 
on the basis of the CIF or CIP price, but the 
Borrower may sign the contract on FOB or CFR 
terms and make its own arrangement for 
transportation andlor insurance. Under such 
circumstances, disbursements under the Bank loan 
shall be limited to the FOB or CFR cost. If the 
Borrower does not wish to obtain insurance coverage 
in the market, evidence shall be provided to the 
Bank that resources are readily available for prompt 
payment in a freely convertible currency of the 
indemnities required to replace lost or damaged 
goods. 

INCOTERMS 1990 for free on board port of shipmenl and for coa 
md freight to por~ of destination. respectively. 

Currency Provisions 

2.28 Bidding documents shall stare the currency or 
currencies in which bidders are to state their prices, 
the procedure for conversion of prices expressed in  
different currencies into a single currency for the 
purpose of comparing bids, and the currencies in 

I 
which the contract price will be paid. The following 
provisions (paragraphs 2.29-2.33) are intended to (i) 
ensure that bidders have the opportunity to minimize 

I 
any exchange risk with regard to the currency of bid 
and of payment, and hence may offer their best 
prices; (ii) give bidders in countries with weak 
currencies the option to use a stronger currency and 

i 
thus provide a finnet basis for their bid price; and 
(iii) ensure fairness and transparency in the 
evaluation process. 

Currency of Bid 

2.29 Bidding documents shall state that the bidder 
may express the bid price in the currency of any 
member country, or in ECUS." If the bidder wishes 
to express the bid price as a sum of amounts in 
different foreign currencies, he may do so, provided 
the price includes no more than three foreign 
currencies. Furthennore, the Borrower may require 

1 
bidders to state the portion of the bid price 
representing local costs in the currencya of the 
country of the Borrower. 

I 
2.30 In bidding documents for works, the Bomwer 
may require bidders to state the bid price entirely in 
the local currency, along with the requirements for 

I 
payments in up to three foreign currencies of their 
choice for expected inputs from outside the 
Borrower's country (which inputs the bidders may be 

I 
required to list), expressed as a percentage of the bid 
price, together with the exchange rates used in such 1 
calculations. 

Currency Conversion for Bid Comparison 1 
2.31 The bid price is the sum of all payments in 
various currencies required by the bidder. For the 
purpose of comparing prices, bid prices shall be i 
27 For puposa of t h e  Guidelines, the European Currency Unit 
(ECU) is also considered an eligibk nrmncy. 

" Refemd to hercaftu as local armncy. 
I 



convened to a single currency selected by the 
Borrower (local currency or fully convertible foreign 
currency) and stated in the bidding documents. The 
Borrower shall make this conversion by using the 
selling (exchange) rates for those currencies quoted 
by an official source (such as the Cenual Bank) or by 
a commercial bank or by an internationalIy 
circulated newspaper for similar transactions on a 
date selected in advance, such source and date to be 
specified in the bidding documents, provided that the 
date shall not be earlier than four weeks prior to the 
deadline for the receipt of bids, nor later than the 
original date for the expiry of the period of bid 
validity. - .  

Currency of Payment 

2.32 Payment of the contract price shall be made in 
the currency or currencies in which the bid price is 
expressed in the bid of the successful bidder. 

2.33 When the bid price is required to be stated in 
the local currency but the bidder has requested 
payment in foreign currencies expressed as a 
percentage of the bid price, the exchange rates to be 
used for purposes of payments shall be those 
specified by the bidder in the bid, so as to ensure that 
the value of the foreign currency portions of the bid 
is maintained without any loss or gain. 

Terms and Methods of Payment 

2.34 Payment terms shall be in accordance with the 
international commercial practices applicable to the 
specific goods and works. 

Contracts for supply of goods shall provide for 
full payment on the delivery and inspection, if 
so required. of the contracted goods except for 
contracts involving installation and 
commissioning, in which case a portion of the 
payment may be made after the Supplier has 
complied with all its obligations under the 
contract. The use of letters of credit is 
encouraged so as to assure prompt payment to 
the Supplier. In major contracts for equipment 
and plant, provision shall be made for suitable 
advances and, in contracts of long duration, 
for progress payments during the period of 
manufacture or assembly. 

(b) Contracts for works shall provide in 
appropriate cases for mobilization advances, 
advances on Contractor's equipment and 
materials, regular progress payments, and 
reasonable retention amounts to be released 
upon compliance with the Contractor's 
obligations under contract. 

2.35 Any advance payment for mobilization and 
similar expenses, made upon signature of a contrati 
for goods or works, shall be related to the estimated . 
amount of these expenses and be specified in the 
bidding documents. Amounts and timing of other , , 
advances to be made, such as for materials delivered 
to the site for incorporation in the works, shall also 
be specified. ?he bidding documents shall specify 
the arrangements for any security required for 
advance payments. 

2.36 Bidding documents shall specify the payment I 

method and t m  offered, whether alternative 
payment methods and terms would be allowed and, if 
so, under what circumstances. The method of 
payment shall take into account the available 
procedures for withdrawals of the proceeds of the 
loan, as described in Appendix 3. 

Conditions of Contract ! 

2.37 'Ihe contract documents shall clearly detine 
the scope of work to be perfomed, the goods to be 
supplied, the rights and obligations of the Borrower 
and of the Supplier or Contractor, and the functions 
and authority of the engineer, architect, or 
construction manager, if one is employed by the 
Borrower, in the supervision and administration of 
the contract. In addition to the general conditions of 
contract, any special conditions particular to the 
specific goods or works to be procured and the 
location of the project shall be included. 

Performance Security 

2.38 Bidding documents for works shall require 
security in an amount sufficient to protect the 
Borrower in case of breach of contract by the 
Contractor. This security shall be provided by a 
performan- 2 oond or a bank guarantee in an 

--,,.. form and amount. as sce:ified by the 
a e  bidding docur X e  amount of 



u x  bond or guarantee may vary, depending on the 
type of sWJrity furnished and on the nature and 
magnitude of the works. A portion of this security 
shall extend sufficiently beyond the date of 
completion of the works to cover the defects liability 
or maintenance period up to final acceptance by rhe 
Borrower; alternatively, contracts may provide for a 
percentage of each periodic payment to be held as 
retention money until final acceptance. Contractors 
may be allowed to replace retention money with an 
equivalent security after provisional acceptance. 

2.39 In contracts for the supply of goods, the need 
for performance security degends on the market 
conditions and commercial pra&ie for the particular 

.. kind of goods. Suppliers or manufacturers may be 
required to provide a bank guarantee to protect 
against nonperformance of the contract. Such 
security in an appropriate amount may also cover 
warranty obligations or, alternatively, a percentage 
of the payments may be held as retention money to 
COVQ warranty obligations, and any installation or 
commissioning requirements. 'Ihe security or 
retention money shall be reasonable in amount. 

Liquidated Damages and Bonus Clauses 

2.40 Provisions for liquidated damages or similar 
provisions in an appropriate amount shall be 
iacluded in the conditions of contract when delays in 
the delivery of goods, completion of works or failure 
of the goods or works to meet performance 
requirements would result in extra cost, or loss of 
revenue or loss of other benefits to the Borrower. 
Provision may also be made for a bonus to be paid to 
Suppliers or Contractors for completion of works or 
delivery of goods ahead of the times specified in the 
contract when such earlier completion or delivery 
would be of benefit to the Borrower. 

Force Majeure 

2.41 The conditions of contract shall stipulate that 
failure on the part of the parties to perform their 
obligations under the contract will not be considered 
a default if such failure is the result of an event of 
force majeure as defined in the conditions of 
contract. 

Applicable Law and Settlement of Disputes I - 
2.42 The conditions of contract shall include 
provisions dealing with the applicable law and the 
f0nJm for the settlement of disputes. International 
ccmmercial arbitration may have practicd 
advantages over other methods for the settlement of 

I 
disputes. B~rrowers are, therefore, encouraged to 
provide for this type of arbitnuion in contracts for 
the prowanent of goods and works. The Bank sball 

I 
- 

not be named arbitrator or be asked to name an 
arbitrator? In care of wwlrs contracts. supply and 1 
installation contracts, and turnkey contracts, the 
dispute settlement provision shall also include ,- 

&hanisms such as dispute review boards or 
adjudicators, which are designed to permit a speedier I 
dispute settlement. 

C. Bid Opening, Evaluation, and Award of I 
Conttact 

Time for Preparation of Bids 

2.43 The time allowed for the preparation and 
submission of bids shall be determined with due 
consideration of the particular circumstances of the 
project and the magnitude and complexity of the 

I 
conuact Generally, not less than six weeks from the 
date of the invitation to bid or the date of availability 
of bidding documents, whichever is lam, shall be 

I 
allowed for ICB. Where large works or complex 
items of equipment arc involve4 this period sball 1 
generally be not less than twelve weeks to enable 
prospective bidders to conduct investigations before 
submitting their bids. In such cases, the Bonower is 
encouraged to convene pre-bid conferences and 
arrange site visits. Bidders shall be permitted to 

I 
submit bids by mail or by hand. The deadline and 
place for receipt of bids shall be specified in the 
invitation to bid. 

It is undastoa& however, that officials of the IntuTlationaJ CMm 
fa Invtrtment Displtes (ICSLD) shall ruMin frec to name 
dimtors in lheu cep;rity as ICSID officials. 

I 



Bid Opening Procedures 

2.44 The time for the bid opening shall be the same 
as for the deadline for receipt of bids or promptly30 
thereafter, and shall be announced, together with the 
place for bid opening, in the invitation to bid. The 
Borrower shall open all bids at the stipulated time 
and place. Bids shall be opened in public; that is, 

: bidders or their representatives shall be allowed to be 

] present. The name of the bidder and total amount of 
each bid, and of any alternative bids if they have 

. been requested or permitted, shall beread aloud and 
recorded when opened and a copy of this record shall 
be promptly sent to the Bank. Bids received after the 
time stipulated, as well as th&enot opened and read 
out at bid opening, shaWnot be considend. 

Clarifications or Alterations of Bids 

2.45 Except as otherwise provided in paragraphs 
2.61 and 2.62 of these Guidelines, bidders shall not 
be requested or permitted to alter their bids after the 
deadline for receipt of bids. The Borrower shall ask 

I bidders for clarification needed to evaluate their bids 
but shall not ask or permit bidders to change the 

! 
; substance or price of their bids after the bid opening. 
: Requests for clarification and the bidders' responses 
! shall be made in writing. 

' Confidentiality 

2.46 After the public opening of bids, information 
relating to the examination, clarification, and 
evaluation of bids and recommendations concerning 
awards shall not be disclosed to bidders or other 
persons not officially concerned with this process 
until the successful bidder is notified of the award. 

Examination of Bids 

2.47 The Borrower shall ascertain whether the bids 
(i) meet the eligibility requirements specified in 
paragraph 1.6 of these Guidelines, (ii) have been 
properly signed, (iii) are accompanied by the 
required securities, (iv) are substantially responsive 
to the bidding documents, and (v) are otherwise 
generally in order. If a bid is not substantially 

-To allow sufficient time to take the bids to the place announced for 
public bid opening. 

responsive, that is, it contains material deviations 
from or reservations to the terms, conditions, and 
Specifications in the bidding documents. it shall not 
be considered further. 'I'he bidder shall not be 
permitted to correct or withdraw material deviations 
or reservations once bids have been opened." 

Evaluation and Comparison of Bids 

2.48 The purpose of bid evaluation is to determine 
the cost to the Borrower of each bid in a manner that 
permits a comparison on the basis of their evaluated 
cost. Subject to paragraph 2.57, the bid with the 
lowest evaluated but not necessarily the low& 
submitted price, shall be selected for award. 

2.49 The bid price read out at the bid opening shall 
be adjusted to correct any arithmetical errors. Also, 
for the purpose of evaluation. adjustments shall be 
made for any quantifiable nonmaterial deviations or 
reservations. Price adjustment provisions applying to 
the period of implementation of the contract shall 
not' be taken into account in the evaluation. 

2.50 The evaluation and comparison of bids shall 
be on CIF or CEP prices for the supply of imported 
goods and EXW prices for goods offered from within 
the Borrower's country, together with prices for any 
required installation, training, commissioning, and 
other similar services. 

2.5 1 Bidding documents shall also specify the 
relevant factors in addition to price to be considered 
in bid evaluation and the manner in which they will 
be applied for the purpose of determining the lowest 
evaluated bid. For goods and equipment, other 
factors which may be taken into consideration 
include, among others, costs of inland transport and 
insurance to the specified site, payment schedule. 
delivery time, operating costs, efficiency and 
compatibility of the equipment, availability of service 
and spare parts, and related training. safety, and 
environmental benefits. The factors other than price 
to be used for determining the lowest evaluated bid 
shall. to the extent practiciible, be expressed in 

" See para 2.49 regarding comdons. 

" See para. 2.51. 



monetary terms, or given a relative weight in the 
evaluation provisions in the bidding documents. 

2.52 Under works and turnkey conuacts, 
Contractors are responsible for all duties, taxes, and 
other and bidders shall take these factors 
into account in preparing their bids. The evaluation 
and comparison of bids shall be on this basis. Bid 
evaluation for works shall be strictly in monetary 
terms. Any procedure under which bids above or 
below a predetermined assessment of bid values are 
automatically disqualified is not acceptable. If time 
is a critical factor, the valuq of early completion to 
the Borrower may be taken into w u n t  according to 
criteria presented in the bidding documents, only if 
the conditions of contract provide for commensurate 
penalties for noncompliance. 

2.53 ?he Borrower shall prepare a detailed report 
on the evaluation and comparison of bids setting 
forth the specific reasons on which the 
recommendation is based for the award of the 
contract. 

Domestic Preferences 

2.54 At the request of the Borrower. and under 
conditions to be agreed under the Loan Agreement 
and set forth in the bidding documents, a margin of 
preference may be provided in the evaluation of bids 
for: 

(a) goods manufactured in the country of the 
Borrower when comparing bids offering such 
goods with those offering goods manufactured 
abroad; and 

(b) works in member countries below a specified 
threshold of G@' per capita, when 
comparing bids from eligible domestic 
Contractors with those from foreign firms. 

2.55 Where preference for domestically 
manufactured goods or for domestic Contractors is 
allowed, the methods and stages set forth in 
Appendix 2 to these Guidelines shall be folIowed in 
the evaluation and comparison of bids. 

" Unless bidding doavnenls s p i r y  oihuwise for orme turnkey 
contracts (see para 2.22 and footnote 25). 

Extension of Validity of Bids 

2.56 Borrowers shall complete evaluation of bids 
and award of contract within the initial period of b 
validity so that extensions are not necessary. An 
extension of bid validity, if justified by exceptional 
circumstances, shall be requested in writing from a 
bidders before the expiration date. The extension 
shall be for the minimum period required to 
complete the evaluation, obtain the necessary 

I 
approvals, and award the contract. In the case of 
fixed price contracts, requests for second and I 
subsequent extensions will be permissible only if the 

. request for extension provides for an appropriate 
adjustment mhanism of the quoted price to reflec 1 
changes in the cost of inputs for the contract oier the 
period of extension. Whenever an extension of bid 
validity period is requested, bidden shall not bc 1 
requested or be permitted to change the quoted 
(base) price or other conditions of their bid. Bidders 
shall have the right to refuse to grant such an 
extension without forfeiting their bid security, but 
those who are willing to extend the validity of their 

I 
bid shall be required to provide a suitable extension 
of bid security. I 
Postqualification of Bidders 

2.57 If bidders have not been prequalificd, the 
Borrower shall determine whether the bidder whose 

I 
bid has been determined to offer the lowest evaluat 
cost has the capability and resources to effectively 
carry out the contract as offered in the bid. 'lhe 
criteria to be met shall be set out in the bidding 
documents, and if the bidder does not meet them, t h a  
bid shall be rejected. In such an event, the Borrower 
shall make a similar determination for the next- 
lowest evaluated bidder. I 
Award of Contract 

2.58 m e  Borrower shall award the contract. wilhinl 
the period of the validity of bids, to the bidder who 
meets the appropriate standards of capability and 
resources and whose bid.has been determined (i) to 
be substantially responsive to the bidding dmuments 
and (ii) to offer the lowest evaluated cost.3S A bidder 

" R e f e d  to as "lowest evaluated b i W  and "lowest evaluated I 
* G m  dona1 product as defined annually by the Bank. 

at 

bid." respectively. 



shall not be required, as a condition of award, to 
undertake responsibilities for work not stipulated in 
the bidding documents or otherwise to modify the 
bid as originally submitted. 

Rejection of All Bids 

2.59 Bidding documents usually provide that 
Bonowers may reject all bids. Rejection of all bids is 
justified when there is lack of effective competition, 
or bids are not substantially responsive. However, 
lack of competition shall not be determined solely on 
the basis of the number of bidders. If all bids are 
rejected, the Borrower shall review the causes 
justiQing the rejection and considel making 
revisions to the conditions of contract. design and 
specifications, scope of the contract, or a 
combination of these. before inviting new bids. 

2.60 If the rejection of all bids is due to lack of 
competition, wider advertising shall be considered. If 
the rejection is due to most or all of the bids being 
nonresponsive, new bids may be invited from the 
initially prequalified firms, or with the agreement of 
the Bank from only those that submitted bids in the 
first instance. 

2.61 All bids shall not be rejected and new bids 
invited on the same bidding and contract documents 
solely for the purpose of obtaining lower prices. If 
the lowest evaluated responsive bid exceeds the 
Borrower's pre-bid cost estimates by a substantial 
margin, the Borrower shall investigate causes for the 
excessive cost and consider requesting new bids as 
described in the previous paragraphs. Alternatively, 
the Borrower may negotiate with the lowest 
evaluated bidder to try to obtain a satisfactory 
contract through a reduction in the scope andor a 
reallocation of risk and responsibility which can be 
reflected in a reduction of the contract price. 
However, substantial reduction in the scope or 
modification to the contract documents may require 
rebidding. 

2.62 The Bank's prior concurrence shall be 
obtained before rejecting all bids, soliciting new 
bids, or entering into negotiations with the lowest 
evaluated bidder. 

D. Modified ICB 

Quick Disbursement Operations 

2.63 Where the loan provides financing for an 
imports program, as in the case of adjustment 
operations and other quick disbursement loans, ICB , 
with simplified advertising and currency provisions 
shall be used for large value contracts, as defined in 
the Loan ~greement.'~ 

2.64 The simplified provisions for notification of 
ICB procurement do not require a General 
Rocurement Notice. Specific Procurement Notices , 

shall be inserted in at least one newspaper of , . 

national circulation in the Borrower's country (and 
in the official gazette, if any) in additiQ'to either: (i) 
Development Business; or (ii) a newspaper, 
periodical, or technical journal of wide multinational I 

circulation. The period allowed for submission of 
bids may be reduced to four weeks. Bidding and I 

payment may be limited to one currency widely used ' 

in international trade. 

Procurement of Commodities 

2.65 Market prices of commodities, such as grain. 
animal feed, cooking oil, fuel. fertilizer, and metals, 
fluctuate, depending upon the demand and supply at 

' 

any particular time. Many are quoted in established 
commodity markets. Procurement often involves 
multiple awards for partial quantities to assure 
security of supply and multiple purchases ova  a 
period of time to take advantage of favorable market 
conditions and to keep inventories low. A list of 
prequalified bidders may be drawn up to whom I 

periodic invitations are issued. Bidders may be 
invited to quote prices linked to the market price at 
the time of or prior to the shipments. Bid validities 
shall be as short as possible. A single currency in 
which the commodity is usually priced in the market, 
may be used for bidding and payment. The currency 
shall be specified in the bidding document. Bidding , 

documents may permit telexed or faxed bids, if there 
is no requirement for bid security, or if standing bid 

Notha p r o c u ~ m u ~ t  is normally carried out in accordance wilh 
procedures followed by the private or public entity handling the 
imports. or &ex eslabliihd uxnmacial practim accepcabk to rhe 1 
Bank, as described in para 3.12. 



securities valid over a specified period of time have 
been submitted by prequalitied bidders. Standard 
contract conditions and forms consistent with market 
practices shall be used. 

111. OTHER METHODS OF 
PROCUREMENT 

General 

3.1 There are circumstanc6 where ICB would not 
be the most economic and efficient method of 
procurement, and where other methods are deemed 
more appropriate. m e  particular procurement 
methods and the categories of goods and works to 
which they apply are determined by agreement 
between the Bank and the Borrower, and are 
specified in the Loan ~geement?' The Bank's 
policies with respect to margins of preference for 
domestically manufactured goods and Contractors do 
not apply to methods of procurement other than ICB. 
Ihe  more common procurement methods which are 
generally considered in situations where ICB may 
not be suitable are set forth in this section. 

Limited International Bidding 

3.2 Limited International Bidding (LIB) is 
essentially ICB by direct invitation without open 
advertisement. It may be an appropriate method of 
procurement where (i) the contract values are small, 
or (ii) there is only a limited number of Suppliers, or 
(iii) other exceptional reasons may justify departure 
from full ICB procedures. Under LJB, Borrowers 
shall seek bids from a List of potential Suppliers 
broad enough to assure competitive prices, such list 
to include all Suppliers when there are only a limited 
number. Domestic preferences are not applicable in 
the evaluation of bids under LIB. In all respects 
other than advertisement and preferences, ICB 
procedures shall apply. 

National Competitive Bidding 

3.3 National Competitive Bidding (NCB) is the 
competitive bidding procedure normally used for 
public procurement in the country of the Borrower, 
and may be the most efficient and economical way of 
procuring goods or works which, by their nature or 
scope, are unlikely to a m c t  foreign competition. To 

"  con^ shall not be divided into smalkr u n i s  in order to make 
tbem kss &ve for ICB produrn; any proposal to divide a 
f o n W  into smaller packages shall n q u h  rhe prior approval of the 
Bank. 



be acceptable for use in Bank-financed procurement, 
these procedures shall be reviewed and modified as 
necessary to assure economy, efficiency, 
transparency, and broad consistency with the 
provisions included in  Section I of these Guidelines, 
NCB may be the preferred method of procurement 
where foreign bidders are not expected to be 
interested because (i) the contract values are small, 
(ii) works are scattered geographically or spread over 
time, (iii) works are labor intensive, or (iv) the goods 
or works are available locally at prices below the 
international market. NCB procedures may also be 
used where the advantages of ICB are clearly 
outweighed by the administrative or financial burden 
involved. - 

3.4 Publication of a General Procurement Notice 
is not required for NCB, and advertising may be 
limited to the national press or official gazette. 
Bidding documents may be in an official language of 
the country, and local currency is generally used for 
the purposes of bidding and payment. Adequate 
response time for preparation and submission of bids 
shall be provided. The procedures shall provide for 
adequate competition in order to ensure reasonable 
prices, and methods used in the evaluation of bids 
and the award of contracts shall be made known to - 
all bidders and not be applied arbitrarily. If foreign 
firms wish to participate under these circumstances, 
they shall be allowed to do so. 

shopping (International and National) 

3.5 Shopping is a procurement method based on 
comparing price quotations obtained from several 
Suppliers, usually at least three. to assure 
competitive prices, and is an appropriate method for 
procuring readily available off-the-shelf goods or 
standard specification commodities that are small in 
value. Rquests for quotations shall indicate the 
description and quantity of the goods, as well as 
desired delivery time and place. Quotations may be 
submined by telex or facsimile. ?he evaluation of 
quotations shall follow sound public or private sector 
practices of the purchaser. The terms of the accepted 
offer shall be incorporated in a purchase order. 

3.6 International shopping shall solicit quotations 
from at least three Suppliers in two different 
countries. National shopping may be used where the 

desired goods are ordinarily available from more 
than one source in the country of the Borrower at 
competitive prices. 

Direct Contracting 

3.7 Direct contracting without competition ( s k l e  
source) may be an appropriate method under the 
following circumstances: 

An existing contract for goods or works, 
awarded in accordance with procedures 
acceptable to the Bank', may be extended for 
additional goods or works of a similar nature. 
The Bank shall be satisfied in such cases that 
uo Advantage could be obtained by further 
competition and that the prices on the 
extended contract are reasonable. Provisions 
for such an extension, if considered likely in 
advance, shall be included in the original 
contract. 
Standardization of equipment or spare parts, 
to be compatible with existing equipment, 
may justify additional purchases from the 
original Supplier. For such purchases to be 
justified, the original equipment shall be 
suitable, the number of new items shall 
generally be less than the existing number, the 
price shall be reasonable, and the advantages 
of another make or source of equipment shall 
have been considered and rejected on grounds 
acceptable to the Bank. 
'The required equipment is proprietary and 
obtainable only from one source. 
The Contractor responsible for a process 
design requires the purchase of critical items 
from a particular Supplier as a condition of a 
performance guarantee. 
In exceptional cases. such as in response to 
natural disasters. 

Force Account 

3.8 Force account, that is, construction by the use 
of the Borrower's own personnel and equipment?8 

" A government-owned construaion unit that is not inmawidly 
and financially autonomous shall beconsidered a fora  aurwnt unit. 
"Force account" is othuwise known as " d i i  labor." --td 
forces." or "direct work." 



may be the only practical method for constructing 
some kinds of works. The use of force account may 
be justified where: 

(a) quantities of work involved cannot be defined 
in advance; 

(b) works are small and scattered or in remote 
locations for which qualified construction 
firms are unlikely to bid at reasonable prices; 

(c) work is required to be carried out without 
disrupting ongoing operations; 

, , (d) risks of unavoidable work interruption are 
better borne bv the Borrower than by a - .  
Contractor: ind 

(e) there are emergencies neix3ng prompt 
attention. 

Procurement from United Nations Agencies 

3.9 There may be situations in which procurement 
from specialized agencies of the United Nations ' 

(UN), acting as Suppliers, pursuant to their own 
p d u r e s ,  may be the most economical and 
efficient way of procuring small quantities of off-the- 
shelf goods, primarily in the fields of education, 
health, and rural water supply and sanitation. 

Procurement Agents 

3.10 Where Borrowers lack the necessary 
organization, resources, and experience, Borrowers 
may wish (or be required by the Bank) to employ, as 
their agent, a firm specializing in handling 
international procurement. The agent shall strictly 
follow all the procurement procedures outlined in the 
Loan Agreement on behalf of the Borrower, 
including use of Bank Standard Bidding Documents 
(SBDs), review procedures, and documentation. 'lhis 
also applies in cases where UN agencies act as 
procurement agents?g Management Contractors 
may be employed in a similar manner for a fee to 
contract for miscellaneous works involving 
reconstruction, repairs, rehabilitation, and new 

"The Consultant Guidelines shall apply for the selection of 
procurement and inspe~lion agents. lhe cosr or fee of h e  
procurement or inspection agent is eligible for financing f m  the 
Bank loan. if so provided in the Loan Agreement. and provided the 
terms and conditions of selection and employment are acceptable to 
the Bank. 

 ons st ructions in  emergency situations. or where 
large numbers of small contracts are involved. 

~nspection Agents 

3.1 1 Preshipment inspection and certification of 
imports is one of the safeguards for the Borrower, 

where the country has a large import 
program. The inspection and certification usually 
covers quality, quantity, and reasonableness of price. 
Imports procured through ICB procedures shall not 
be subject to price verification, but only verification 
for quality and quantity. However, imports not . 
procured through ICB may additionally be subjected 
to price verification. The inspection agents are 
ordinarily paid for on a fee basis levied on the value 
of the goods. Costs for certification of imports shall 
not be considered in the evaluation of bids under 
ICB. 

Procurement in Loans to Financial 
Intermediaries 

3.12 Where the loan provides funds to an 
ihtermediary institution such as an agricultural 
credit institution or a development finance company, 
to be re-lent to beneficiaries such as individuals, 
private sector enterprises, or autonomous 
commercial enterprises in the public sector for the 
oartial financing of subprojects, the procurement is 
usually undertaken by the respective beneficiaries in 
accordance with established local private sector or 
commercial practices, which are acceptable to the 
Bank. However, even in these situations, ICB may be 
the more efficient and economic procurement 
method for the purchase of large single items or in 
cases where large quantities of like goods can be 
grouped together for bulk purchasing. 

Procurement under BOT and Similar Private 
Sector Arrangements 

3.13 Where the Bank is participating in financing 
the cost of a project procured under a BOO/BOT/ 
BO&* or similar type of private sector 
arrangement, either of the.following procurement 

BOO: Build, Own. Opcrare. 
BOT: Build Operate. Transfer. 
BOOT: Build. Own. Opuate, Transfu. 



procedures shall be used, as set forth in detail in the 
Staff Appraisal Report. the President's Repon, and 
the Loan Agreement: 

(a) The entrepreneur under the BOO/BOT/ 
BOOT or similar type of contract4' shall be 
selected under ICB or LIB procedures 
acceptable to the Bank, which may include 
several stage9 in order to arrive at the optima] 
ccr~nmnatlon 01 evaluation criteria, such as the 

.. cost and magnitude of the financing offered. 
the performance specifications of the facilities 
offered, the cost charged to the useror 
purchaser, other income generated for the 
Borrower or purchaser by the facility, and the 
period of the facility's depreciation. The said 
entrepreneur selected in this manner shall 
then be free to procure the goods, works, and 
services required for the facility from eligible 
sources, using its own procedures. In this 
case, the Staff Appraisal Report, the 
President's Report, and the Loan Agreement 
shall specify the type of expenditures incurred 
by the said entrepreneur towards which Bank 
financing will apply. 
Or, 

(b) If the said entrepreneur has not been selected 
in the manner set forth in subparagraph (a) 
above, the goods, works, or services required 
rbr the facility and to be financed by the Bank 
shall be procured in accordance with ICE or 
1 procedures. 

Procurement under Loans Guaranteed by the 
H~nk 

3.;4 If the Bank guarantees the repayment of a 
loan made by another lender, the goods and works 
financed by the said loan shall be pmured with due 
artmtinr! to economy and efficiency and in 
accordance with procedures which meet the 
requirements of paragraph 1.5. 

Community Participation in Procurement 

3.15 Where, in the interest of project sustainability, 
or to achieve certain specific social objectives of the 

4 I For pro* such as toll roads tunnels. harbors. bridges. power 
stations. waste disposal plants, and w c r  diGribution systems. 

project, it is desirable in selected project componenls 
to ( i)  call for the participation of local comnunities 
andlor nongovernmental organizations (NGOs), or 
(ii)  increase the utilization of local know-how and 
materials, or (iii) employ labor-intensive and other 
appropriate technologies, the procurement 
procedures, specifications. and contract packaging 
shall be suitably adapted to reflect these 
considerations, provided these are efficient. Thc 
procedures proposed shall be outlined in the Staff 
Appraisal Report, the President's Report, and the 
Loan Agreement. 



Appendix I 

REVIEW BY THE BANK OF 
PROCUREMENT DECISIONS 

Scheduling of Procurement 

1. The Bank shall review the procurement 
arrangements proposed by the Borrower, including 
contract packaging, applicable procedures, and the 
scheduling of the procurement process, for its 
conformity with these Guidelines and proposed 
implementation program and disbursement schedule. 
The Borrower shall promptly inform the Bank of any 
delay, or other changes in the sche+xIing of the 
pwurernent process, which could significantly 
affect the timely and successful implementation of 
the project contracts, and agree with the Bank on 
corrective measures. 

Prior Review 

2. With respect to all contracts which. in 
accordance with the b a n  Agreement, are made 
subject to the Bank's prior review: 

(a) In cases where prequalification is used, the 
Borrower shall. before prequalification 
submissions are invited, furnish the Bank with 
the draft documents to be used, including the 
text of the invitation to prequalify, the 
prequalification questionnaire, and the 
evaluation methodology, together with a 
description of the advertising procedures to be 
followed, and shall introduce such 
modifications in said procedure and 
documents, as the Bank shall reasonably 
request. The list of prequalified bidders, 
together with a statement of their 
qualifications and of the reasons for the 
exclusion of any applicant for 
prequalification, shall be furnished by the 
Borrower to the Bank for its comments before 
the applicants are notified of the Borrower's 
decision, and the Borrower shall make such 
additions to, deletions from, or modifications 
in the said list as the Bank shall reasonably 
request. 

Before bids are invited, the Borrower shall 
furnish to the Bank for its comments, draft 
bidding documents, including the invitation to 
bid; instructions to bidders, including the 
basis of bid evaluation and contract award; 
and the conditions of contract and 
specifications for the civil works, supply of 
goods, or installation of equipment, etc., as 
the case may be, together with a description of 
the advertising procedures to be followed for 
the bidding (if prequalification has not been 
used), and'shall mgke such modifications in 
the said documents as the Bank shall 
reasonably request Any further modification 
shall require the Banrs concurrence before it ' 

is issued to the prospective bidders. 
After bids have been received and evaluated, 
the Borrower shall, before a final decision on 
the award is made, furnish to the Bank, in 
sufficient time for its review, a detailed report 
(prepared, if the Bank shall so request, by 
experts acceptable to the Bank), on the 
evaluation and comparison of the bids 
received, together with the recommendations 
for award and such other information as the 
Bank shall reasonably request. The Bank 
shall, if it determines that the intended award 
would be inconsistent with the Loan 
Agreement, promptly inform the Borrower 
and state the reasons for such determination. 
If the Borrower requires an extension of bid 
validity to complete the process of evaluation, 
obtain necessary approvals and clearances, 
and to make the award, it should seek the 
Bank's prior concurrence for the first request 
for extension, if it is longer than eight weeks, 
and for all subsequent requests for extension, 
irrespective of the period. 
The terms and conditions of a contract shall 
not, without the Bank's concurrence, 
materially differ from those on which bids 
were asked or prequalification of Contractors, 
if any, was invited. 
One conformed copy of the contract shall be 
furnished to the Bank promptly after its 
execution and prior to delivery to the Bank of 
the first application for withdrawal of funds 
from the Loan Account in respect of such 
contract. Where payments for the contract are 



to be made out of a Special Account (SA), a 
copy of the contract shall be furnished to the 
Bank prior to the making of the first payment 
out of the SA in respect of such contract. 

(g) A11 evaluation reports shall be accompanied 
with a summary of the procurement on a form 
~rovided by the Bank. The description and 
amount of the contract, together with the 
name and address of the successful bidder, 
shall be subject to release by the Bank upon 
confirmation by the Borrower of contract 
award. 

Modifications 

3. In the case of contracts subject to prior review, 
before granting a material extension of the stipulated 

. 

time for performance of a contract, agreeing to any 
modification or waiver of the conditions of such 
contract, including issuing any change order or 
orders under such contract (except in cases of 
extreme urgency) which would in aggregate increase 
the original amount of the contract by more than 15 
percent of the original price, the Borrower shall 
inform the Bank of the proposed extension, 
modification, or change order and the reasons 
therefor. If the Bank determines that the proposal 
would be inconsistent with the provisions of the 
Loan Agreement, it shall promptly inform the 
Borrower and state the rtasons for its determination. 
A copy of all amendments to the contract shall be 
furnished to the Bank for its record. 

Post Review 

4. With respect to each contract not governed by 
paragraph 2, the Borrower shall furnish to the Bank, 
promptly after its signing and prior to delivery to the 
Bank of the first application for withdrawal of funds 
from the Loan Account in respect of such contract, 
one conformed copy of such contract, together with 
the analysis of the respective bids, recommendations 
for award, and such other information as the Bank 
shall reasonably request. Where payments for the 
contract are to be made out of a Special Account. a 
copy of the contract, together with the other 
information required to be furnished to the Bank, 
shall be furnished to the Bank prior to delivery to the 
Bank of the first replenishment application in respect 
of such contract. The Bank shall. if it determines 

that the award of the contract or the contract itself is 
not consistent with the Loan Agreement, promptly 
inform the Borrower and state the reasons for such 
determination. These provisions shall not apply to 
contracts on account of which withdrawals from the 
loan are to be made on the basis of Statements of 
~x~enditure, '~ for which case all such documents 
shall be retained by the Borrower for subsequent 
examination by independent auditors and Bank 
supervision missions. 

5.  If a contract awarded under ICB procedures to 
a locai bidder is written in the national language: a 
certified translation of the contract in either English, 
French, or Spanish shall be furnished to the Bank 
together with the conformed copy of the contract. 
Such certified translations shall also be furnished to 
the Bank, for any subsequent modifications of such 
contracts. 

Refer to Appendix 3. 
43 Refer to para. 2.15. 



Appendix 2 

DOMESTIC PREFERENCES 

Preference for Domestically Manufactured Goods 

1. The Borrower may, with the agreement of the 
Bank, grant a margin of preference in the evaluation 
of bids under ICB procedures to bids offering certain 
goods manufactured in the country of the Borrower, 
when compared to bids offering such goods 
manufactured elsewhere. In such cases, bidding 
documents shall clearly indicate any preference to be 
granted to domestic manufactured goods and the 
information required to establish-the eligibility of a 
bid for such preference. The nationality of the 
manufacturer or Supplier is not a condition for such 
eligibility. The methods and stages set forth 
hereunder shall be followed in the evaluation and 
comparison of bids. 

2. For comparison, responsive bids shall be 
classified in one of the following three groups: 

(a) Group A: bids offering goods manufactured in 
the country of the Borrower if the bidder 
establishes to the satisfaction of the Borrower 
and the Bank that (i) labor, raw material, and 
components from within the country of the 
Borrower will account for more than 30 
petcent of the EXW price of the product 
offered, and (ii) the production facility in 
which those goods will be manufactured or 
assembled has been engaged in 
manufacturing/assembling such goods at least 
since the time of bid submission. 

(b) Group B: all other bids offering goods from 
within the wuntry of the Borrower. 

(c) Group C: bids offering the goods from abroad 
and to be directly imported. 

3. The EXW price quoted by a Group A bidder 
shall include all duties and taxes paid or payable on 
the basic materials or components purchased in the 
domestic market or imported. Similarly, prices 
quoted by Group B bidders shall include all duties 
and taxes on components and raw materials. The 
price quoted by Group A and B bidders shall exclude 
the sales and similar taxes on the finished product. 
The price quoted by Group C bidders shall be on CIF 

or CIP border point or other destination, exclusive of 
customs duties and other import taxes. 

4. In the first step, all evaluated bids in each 
group shall be compared to determine the lowest 
evaluated bid in each. Such lowest evaluated bids 
shall then be compared with each other and if, as a 
result of this comparison, a bid from Group A or 
Group B is the lowest, it shall be selected for the 
award. 

5. If, as a result of the comparison under 
paragraph'4 above, the lowest evaluated bid is a bid 
from Group C, all Group C bids shall be further 
compared with the lowest evaluated bid from Group 
A after adding to the evaluated bid price of the 
imported goods offered in each Group C bid, for the 
purpose of this further comparison only, an amount 
equal to: (i) the amount of duties and other related 
import charges which a nonexempt importer would 
have to pay for the importation of the goods offered 
in such Group C bid; or (ii) 15 percent of the CIF or 
CIP bid price of such goods if said duties and 
charges exceed 15 percent of such price. If the Group 
A bid in such further comparison is the lowest, it 
shall be selected for the award; if not, the lowest 
evaluated bid from Group C, as determined from the 
comparison under paragraph 4, shall be selected. 

6. In the case of single responsibility, supply and 
installation or turnkeyu contracts in which a number 
of discrete items of equipment is grouped into one 
contract package, the preference margin shall not be 
applied to the whole package, but only to the locally- 
manufactured equipment within the package. 
Equipment offered from abroad shall be quoted CIF 
or CIP, and equipment offered locally EXW (free of 
sales and similar taxes); all other components, such 
as design, works, installation, and supervision, shall 
be quoted separately. Bids should not be classified 
into groups A, B. or C. In the comparison of bids. 
only the CIF or CIP price in each bid of the 
equipment offered from outside the Borrower's 
country shall be increased by the applicable duty and 
other taxes payable by a nonexempt importer or 15 

U Ihese pmvisiw apply only if customs duties arc excluded from 
the bid prices, and the price of imporrcd goods quored is  on a Cff Or 
CIP basis. 



percent, whichever is less. If duties vary from item to 
item within a package, the appropriate tariff for each 
piece of equipment shall apply. No preference shall 
be applied for any associated services or works 
included in the package. 

Preference for Domestic Contractors 

7. For contracts for works to be awarded on the 
basis of ICB, eligible Borrowers may, with the 
agreement of the Bank. grant a niargin of preference 
of 7.5 percent to domestic ~ontractors,4~ in 
accordance with, and subject to. the following 
provisions: - .  

(a) Contractors applying for such preference shall 
be asked to provide, as part of the data for 
qualification:6 such information, including 
details of ownership, as shall be required to 
determine whether, according to the 
classification established by the Borrower and 
accepted by the Bank, a particular Contractor 
or group of Contractors qualifies for a 
domestic preference. The bidding documents 
shall clearly indicate the preference'and the 
method that will be followed in the evaluation 
and comparison of bids to give effect to such 
preference. 

(b) After bids have been received and reviewed by 
the Borrower, responsive bids shall be 
classified into the following groups: 
(i) Group A: bids offered by domestic 

Contractors eligible for the preference. 
(ii) Group B: bids offered by other 

Contractors. 

For the purpose of evaluation and comparison of 
bids, an amount equal to 7.5 percent of the bid 
amount shall be added to bids received from 
Contractors in Group B. 

" Reference for domestic Contracton is applicabk only in cwntries 
which qualify. See subpara 254(b). 

At the pngualification andlor ar Ihe bidding srage. 

Appendix 3 

DISBURSEMENTS 

1. The responsibility for the implementation of 
the project, and therefore for the paymeht of goods, 
works, and services under the project, rests solely 
with the Borrower. The Bank, for its part, is required 
by its Articles of Agreement to ensure that funds are 
paid from a Bank loan only as expenditures are 
incurred. Disbursements of the proceeds of a loan are 
made only at .the Borrow&s request. Supporting 
evidence that the funds are used in akordance with I 
the Loan Agreement shall be submitted with the 
Borrower's withdrawal application. Payment may be " 
made (i) to reimburse the Borrower for payment(s) 
already made from its own resources, (ii) directly to 
a third party (usually to a Supplier or Consultant). or 
(iii) to a commer~ial bank for expenditures against a 
World Bank Special Commitment covering a 
commercial bank's letter of credit. \ 

2. Two widely used procedures with special 
requirements are Statements of Expenditure (SOW 
and Special Accounts (SAs). The SOE method is 
used to reimburse the Borrower when documentation 
would othwwise be cumbersome or voluminous (for 
example, expenditures on civil works carried out by 
force account or payments against small contracts or ' 

purchase orders). For withdrawals against SOEs, the 
Borrower submits a form with details of the 

I 

expenditures (the SOE form) and retains the actual 
supporting documentationki the field for subsequent 
examination by independent auditors and Bank 
supervision missions. 

3. Special Accounts (SAs) are revolving 
accounts funded with an advance from a Bank loan 
for use by the Borrower exclusively to cover the 
Bank's share of eligible expenses in both local and 
foreign currencies. The primary objective of the SA 
is to help the Borrower ovacome cash flow problems 
and speed disbursements. The Borrower makes 
payments fiom the account to Contractors, Suppliers, 
and others when the are due. 'Ihe Bank 
replenishes the SA regularly upon receipt of a 
withdrawal application with appropriate supponing 
documentation from the Borrower. Towards the end 
of loan disbursements, the Bank initiates a recovery 



procedure to obtain ful l  documentation for the 
amount of the outstanding advance. 

4. The Loan Agreement and the disbursement 
letter outline the disbursement procedures to be 
followed for the loan, including retroactive financing 
provisions, items eligible for disbursement under the 
Statement of Expenditure (SOE) procedure, 
requirements for the operation of a Special Account 
(SA), and a minimum application value. The 
minimum value varies among loans depending on 
the size of the toan and the nature of the project. . . 

Where there is an SA, the minimum value is 
generally between 10 percent and 33 percent of the 
total advanced to the SA. The method of payment 
specified in the bidding documents shall take into 
account the disbursement procedures applicable to 
the concerned loan. 

5. A complete description of the Bank's 
disbursement procedures is provided in the 
Disbursement Handbook. 

Appendix 4 

GUIDANCE TO BIDDERS 

Purpose 

1. This Appendix provides guidance to potential 
bidders wishing to participate in Bank-financed 
procurement. 

Responsibility for Procurement 

2. As emphasized in paragraph 1.2 of the 
Guidelines, the Borrower is legally responsible for 
the procurement. It invites, receives, and evaluates 
bids, and awards the contract. The contract is 
between the Borrower and the Supplier or 
Contractor. The Bank is not a party to the contract. 

Bank's Role 

3. As stated in paragraph 1.1 1 of the Guidelines, 
the Bank reviews the procurement procedures, 
documents, bid evaluations, award 
recommendations, and the contract to ensure that the 
prodess is carried out in accordance with agreed 
procedures. as required in the Loan Agreement. In 
the case of major contracts (defined usually by a 
dollar threshold in each Loan Agreement), the 
documents are reviewed by the Bank prior to their 
issue, as described in Appendix 1. Also, if, at any 
time in the procurement process (even after the 
award of contract), the Bank concludes that the 
agreed procedures were not followed in any material 
respect, the Bank may declare misprocurement, as 
described in paragraph 1.13. However, if a Borrower 
has awarded a contract after obtaining the Bank's 
"no objection." the Bank will declare 
misprocurement only if the "no objection" was 
issued on the basis of incomplete, inaccurate. or 
misleading information furnished by the Borrower. 
Furthermore, if the Bank determines that corrupt or 
fraudulent practices were engaged in by 
representatives of the Borrower or of the bidder, the 
Bank may impose the applicable sanctions set forth 
in paragraph 1.15 of the Guidelines. 

4. The Bank has published Standard Bidding 
Documents (SBDs) for various types of procurement. 
As stated in paragraph 2.12 of the Guidelines. it is 



mandatory for the Borrower to use these documents, 
with minimum changes to address country- and 
project-specific issues. The prequalification and 
bidding documents are finalized and issued by the 
Borrower. 

Information on Bidding 

5. Information on bidding opportunities under 
ICB may be obtained from the General Procurement 
Notice and the Specific Invitation to prequalify or to 
bid, as described in paragraphs 2.7 and 2.8 of the 
Guidelines. General guidance on participation~7 as 
well as advance information on business 
opportunities in upcoming pro@ts, may be obtained 
from publications which can be obtained through 
subscription to the United Nations ~ e v e l o ~ m e n t  
Business (UNDB), as well as from the Public 
Information Center." Staff Appraisal Reports are 
also available from the Public Information Center 
upon approval of the loan. 

Bidder's Role 

6. Once a bidder receives the prequalification or 
bidding document, the bidder should study the 
documents carefully to decide if it can meet the 
technical, commercial, and contractual conditions, 
and if so, proceed to prepare its bid. The bidder 
should then critically review the documents to see if 
there is any ambiguity, omission, or internal 
contradiction, or any feature of specifications or 
other conditions which are unclear or appear 
discriminatory or restrictive; if so, it should seek 
clarification from the Borrower, in writing, within 
the time period specified in the bidding documents 
for seeking clarifications. 

7. The criteria and methodology for selection of 
the successful bidder are outlined in the bidding 
documents, generally under Instructions to Bidders 
and Specifications. If these are not clear. 
clarification should be similarly sought from the 
Borrower. 

" 'Ihe Guide to lntcmcuio~l  Business Opportwriries. 

" The UNDB address is listed in footnote 18. The Public 
Information Center address is the World Bank address at 18 18 H 
Street. N.W., Washington, D.C.. 20433. U.S.A. 

8. In this connection it should be emphasized 
that the specific bidding documents issued by the 

' 

Borrower govern each procurement, as stated in 
paragraph 1.1 of the Guidelines. If a bidder feels that 
any of the provisions in the documents are 
inconsistent with the Guidelines, it should also raise 
this with the Borrower. 

9. It is the responsibility of thc bidder to raise 
any issue of ambiguity, contradiction, omission, etc., 
prior to the submission of its bid, to assure 
submission of a fully responsive and compliant bid, 
including all the supporting documents requested in 
the bidding documents. Noncompliance with critical , . 

-(technical and commercial) requirements will result 
in  rejection of the bid. If a bidder wishes to propose 
deviations to a noncritical requirement, or propose 
an alternative solution, the bidder should quote the 
price for the fully compliant bid and then separately 
indicate the adjustment in price that can be offered if 
the deviation or alternative solution is accepted. 
Once bids are received and publicly opened, bidders 
will not be required or permitted to change the price 
or substance of a bid. 

Confidentiality 

10. As stated in paragraph 2.46. the process of bid 
evaluation shall be confidential until the award is 
notified. This is essential to enable the Borrower and 
Bank reviewers to avoid either the reality or 
perception of improper interference. If at this stage a 
bidder wishes to bring additional information to the 
notice of the Borrower, the Bank, or both, it should 
do so in writing. 

Action by the Bank 

1 1. Bidders are free to send copies of their 
communications on issues and questions with the 
Borrower to the Bank or to write to the Bank 
directly, when Borrowers do not respond promptly, ' 

or the communication is a complaint against the 
Borrower. All such communications should be 
addressed to the Chief of the Division for the 
relevant sector for the boriowing country, with a 
copy to the Regional Procurement Adviser. 

12. References received by the Bank from 
potential bidders, prior to the closing date for 



submission of the bids. will, if appropriate, be 
referred to the Borrower with the Bank's comments 
and advice, for action or response. 

13. Communication received from bidders after 
the opening of the bids, will be handled as follows. 
In the case of contracts not subject to prior review by 
the Bank, the communication will be sent to the 
Bomower for due consideration and appropriate 
action, if any, and these will be reviewed during 
subsequent supervision of the project by Bank staff. 
In the cases of contracts subject to the prior review 
process, the communication will be examined by the 
Bank, in  consultation wiih ibe Borrower. If 
additional data is required to complete this process, 
these will be obtained from the Borrower, If 
additional information or clarification is required 
from the bidder, the Bank will ask the Borrower to 
obtain it and comment or incorporate it, as 
appropriate, in the evaluation repon. The Bank's 
review will not be completed until the 
communication is fully examined and considered. 

14. Except for acknowiedgment, the Bank will 
not enter into discussion or correspondence with any 
bidder during the evaluation and review process of 
the procurement, until award of the contract is 
notified. 

Debriefing 

15, If, after notification of award, a bidder wishes 
to ascertain the grounds on which its bid was not 
selected, it should address its request to the 
Borrower. If the bidder is not satisfied with the 
explanation given and wishes to seek a meeting with 
the Bank, it may do so by addressing the Regional 
Procurement Adviser for the borrowing country, who 
will arrange a meeting at the appropriate level and 
with the relevant staff. In this discussion, only the 
bidder's bid can be discussed and not the bids of 
competitors. 
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Appendix I 
US DEFENSE SECURITY ASSISTANCE 

AGENCY'S GUIDELINES FOR FOREIGN 
FINANCING OF DIRECT COMMERCIAL 

CONTRACTS 

IBTCI 



AGENCY DEFENSE SCURTTy ASS~STANCE 

WASHINGTON, DC m-t#~) 

GUIDWNES FOR FORUGN MfUTARY RNANClNG 3anUafy 1% 
OF DIRECT COMMWlAL CONTRACTS 

In 1984 the U.S. Department of Defense W D )  established gui&Iints for the pnxxssing 

and review of comsnercial contqcts for direct purchase from U.S. finns of US. defense articles 
a I r '. I, . < .  . - and services to be financed with funds ap~ropristed by'the Congre&. TI& guidelines have b& - 

revised as necessary and this guideline revision supers& the guidtlines dated 22 July 1991. 

Tht financing of direct commercial contracts is under continual review including scrutiny 

by the General Accounting Office, the DoD Inspector General, the Department of Justice, and thc 

Congress. Accordingly, this revision of the guidelines reflects DoIYs effort to mbimizc 

vulnerability to waste, fraud, and abuse. 

Currently, there arc specific policies and pr0Ccdure.s in tbe Federal Acquisition 

Regulation (FAR) and rhe Security Assistance Management Manual (SAMM).  DoD 5105.38-M, 

which apply to government-t*goverlment Foreign Military Sales (FMS) cases. The foI?~wii,g 

pidelincs establish similar poIicies and procedures for the use of foreign military financing of 

dmct commercial contracts between U.S. industry and foreign countries. 

Foreign military financing may be used, when approved on a case-by-case basis by 

the Defense Security Assistance Agency (DSAA), for the purchase of defense articles, defense 

services. and design and consuuction services from U.S. defense contractors 0n.a direct 

commercial basis. However, as indicated in the financing agreement to which tbc U.S. 

Government and the foreign governments are parties, the U.S. Governrncnt is under no - 
obligation to approve any specific commercial contract for FMF. 



changes are indicated by bold hce type): 
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that are standard to DoD, eg., items that have natiod stock numbers. However, the 

purchasing country m y  request exceptions from D S M  for the commercial procurement 

of standard DoD items. When do'hg so, the purcb@ country must provide written 

justification to DSAA supporting i t s  request. The justification should include the item 

description, required delivery date, and any other information which may be pertinent to 

the exception decision. In those instances where additional information regarding 

availability, performance, characteristics, reteasabi1ity, etc are required, DSAA will 

consult with the appropriate US. military department (MilDep). 

A. Purchaser representatives should allow approximately 60 days for DSAA to 

p m  an exception request and provide a decision in writing on the exception. 

B. If DSAA has approved use of the direct commercial contracting channel to 

met  the requimment, the purchaser may then submit a contract to DSM for 

consideration of FMF. When the contract is submitted for review, the purchaser must 

attach the exception letter issued by DSAA. 

Z Direct cornme~ul contractr will be permitted for procurement of non-standard 

i t e m  e.g, items that do not h a v t  a national stock number. The purchasing country must 

demonstmate that the items a n  nonstandard by providing cataloging data or information 

received from the MilDeps. 



I 
3, The use of FMF for DCCs wi l l  be m w  for development and 

I plocurement of major a=try-unique systems. The p w  & d d  connrlt wi ih DSM 

8 md m i v e  appmval prior to proceding with contract negotiations on W o r  unique 

. - sy-' W~~.jiustiftc8timsupprting tbe purcbqs9s west  QB yse ,* DCC channei 

II 
. I 3 - 1  

should be provided to DSAA as far in advance as possible, but not less than 60 days MOW 

solicitation of offers or initiation of contract negotiations. This d anow sdfircient time to 

evaluate the proposed acquisition and, if necessary, consult with the appropriate US. 

MilDep. If justification is not provided to the DSAA prior to submisszon of a ~wtkct,  it 

may result in a delay in the processing of the request for funding approval or in the retnrn 

of the contract without review. 

4. Purchases must be from U.S. incorporated finns lictnscd to do business in the United 

States. 

5. The goods and services purchased must be manufactured and assembled in the 

United States, purchased from U. S. firms, and composed of US.+rigin components and 

services. An exception for FMF may be considered for those items originally manufactured 

in the U S .  and purchased by a US.  contractor from foreign sources. In the event that the 

purchase of a U.S. end item consists of both U.S. and non-US. components and services, only 

the value of the U.S. components and services will normally be financed. 

A. Non-U.S. content which is an integral part of end itcms manufactured in'the 

h i e d  States may be eligible for FMF under certain iimited circumstances. Such financing will 

be cons~dercd when the DoD has procured or is procuring the item from the same source. 



B. Contracts should specify any non-US.-origin content, e.g., items, compomts or 

Services. If not identified in the antract, non-U.S. content must be i&ntd5cd to DSAA by the . . 
purchaser in supporting documents. To facilitate this, thc contractor is required to identify to the 

... .,.I- .I ....... .?.. urchaser :. ,... ... ..:.. . . . . . . . . . . .  any non-U.S. content, the comsponding value contained in the contract, and wherc . . . . . . . . . . . . . .  .... . . . .  ........... . . . . . .  ..... . . . . . . . . . . . . . . . . . . . . . . . .  . ,.a . . . '  . , .  ;... :.-: .:. , .,.. : :. . . . .  . . . .  . . .  . . . . . . . .  ....... ,-.'.( .. ," ,:.. ..' . . . . . . .  . . . . .  

applicable, supporting docu&ntation to demonstrate that DoD has pmcurcd or is proc&~~ tk . 

non-U.S. origin items, components, or services from the same non-U.S. source. Supporting 

documentation should include the DoD contract numbcr(s) under which the non-U.S. content 

was purchased, if appropriate. and any other pcxtinent infonnation Assembly is required to be 

performed in the United States. 

C. Any license fee to be paid by the contractor to a n0n-U.S. entity should be 

identified as non-U.S. content. 

D. Expenses incurred by foreign subsidiaries of US. companies arp not. 

considered to be US.-content. Reasonable expenses for support of US. contractor 

personnel in-country are considered US. content and may be FMF-funded. 

6. Conuacu for less than $100,000 will not n o d y  be approved for FMF. All 

amendments to commercial conuacts funded with FMF must be submitted to DSAA for'rcview 

and approval. The amendments should be submitted in chronological order and numbed 

accordingly. The total value of each contract, purchase or&r, or amendment must be far 

S 100.000 or mom. Contracts, purchase orders, or amendments for less than $100,000 will not be 

approved for FMF. (Note: No-cost amendments which do not change contract scope must be 

rcv~ewcd and approved in the same manner). 



deleted, adding new items to the contract or deleting items from the contract. If the 

contractor will be required to refund the amount of these payments and reduce the 

contract price accordingly. 

B. Amendments requiring additional FMF will not normally be approved later 

than five years from the date DSM approved financing of the basic contract. A request 

for exception may be considend if sufficient justification is provided to DSAA by the 

purchaser. 

7. Requesting FMF funding for purchases containing offset provisions as a condition for 

securing the purchase is not encouraged. Offset provisions are agreements by the seller to make 
-- 

rnvestmcnts or procurtments in a counuy other than the United States, either concurrent-with or 

subsequent to the purchase for which financing is being requested. 

A. FMF grants may not be used to pay for offsets, to include direct offsets or the 

related costs of offset administration. A direct offset is the procurement of a non-US. 

made component r e q u i d  by the purchasing country, for incorporation or installation in a 

US.-produced end item being sold, 

B. FMF cmdils may not be used to pay for offsets, to include direct 

I offsets. If the cuntrnct is wholly financed with repayable FMF credit or  wifh repayable 

I FMF credit and foreign purchaser funds, the offset administration costs may be included in 



a d3rect commercial contract. The purchasing country nust be of the hciusfon of I 
the offset admWstration costs during contract nego-tions 

8. Commissions or contingent fees will not be FMF funded, ~ d d i t i o d y ,  m& 
I 

no element of c o ~ i o n s  or contingent fee m y  k hduded i. the contract funded by I 

9. purchase agreements should be made directly with the prime manufacturer of the 

defense anicle or service if possible. a -~d  the contractor is expected to add value to the 

bcmp sold. 

A. If the items or services are available from production in the Unitcd States. 

purchases of materiel should be made to the maximum extent feasible from the prime 

manu f a c t u ~ r  of assemblies or items, the assembler or a US.-based distributor licensed by h e  

manu fact urcr who has had a long standing relationship with the manufacturer and who has been 

provided. with general domestic andlor international sales regions. 

8. A prime conmctor must demonstrate to the DSAA (by means of a DoD pnaward 
- 

survey or other means) its capability-including. c.g.. expertise, experience, plant, and fmancial 

soundncs~--to perform by iself a substantial ponion of the work. %or successful completion of 



rtccnt direct commercial contr;tcts f i n a n d  with FMF funds or DoD con- for the same or 

esseptially similar items shaU n d y  satis@ this 't~uirwscat 

C. Funding with FMF will not be considered for a prucwcm~~~t agent, broker, 

- importaport fi.orlother-intermediary unless justified by factor~rclating to specific country . 

nteds and the country's abilities to conduct commercial contracting. A q u e s t  for exception will 

be considcrcd if sufficient justification is provided by tht purchasing government as to why the 

purchase is sought h m  a f m  other than the manufacturer. 

D. A list of suppliers and subcontractors for the proposed contract, showing names, 

addresses, and the materiel and services to be procud by the intcm#diary 0.t. prime contractor) 

must be provided as part of the purchasing govcmmtnt's justification. Such intermediaries are 

required to identify names and addresses of all projected suppliers and subcontractors a&licable 

ro this conuact. In such a case it is assumed that the purchasiig govcmmcnt will be aware of thc 

extent of additional cost or markup by the intermediary and that such data can be provided upon 

request. 

10. U.S. firms which arc selling or have sold the same items to DoD arc generally 

recognized as having adequate production capabilities and having previously performed on their 

conuacts in a satisfactory manner. It is recognized that many small businesses or fkms that have 

not previously sold to the DoD may bc the best qualified to provide articles or services unique to 

country needs. To verify the contractors' statements and determine their capability to perform 

under the contract terms, a DoD prcaward survey may be required as a condition of FMF 

approval. Such prcaward surveys normally art not required for fums with previous DoD 

conuacting experience. 



..:,. . . . . . . . . . . . . . .  The,.pu&ahg ... ..... country . . . .  is ..................... responsible for . . . . . . . . . . . . . . . . . . . . . . . . . .  providing the contractor . . . . .  
wfth a copy of 

..... . . . . . .  . . . . . . . .  . . . . ' . ‘ . . . . . .  r .  . : . . .  - i..:. ,,.. j ,;. . . .  . . . . : .  .: :.. .... ..... . ' I  , , .. , : _ ,  . ',' ..: .: .....,;..... 1 .-: ., . . . .  - .  
Guidelines together with the ~ ~ ~ t m d ~ t ' s ~ c a t i o n .  If the contract k subdtted 

without the requited certification, the contract wiU be returned to the purchaser for 

inclusion of such data When the prospective purchase is from a contractor chat docs not 

regularly sell to the U.S. Government, the purchaser should set a commencement date for the 

conuact that allows at least an additional 30 days for U.S. Government representatives to conduct I 
a survey of the contractor. Such a review and prtgward survey may be required in certain 

circumstances by DSAA as a condition for Fh4F of the contract. I 
12. FMF will not be approved for financing of dinct commercial letters of credit which 

a w r c  payment to the supplier upon presentation by the supplier of invoices andtor delivery 

1 
documens. If the contract requires performance bonds or other forms of letters of guarantee I 
from the supplier. the use of a bank or financial institution chartcrtd or incorporated in and doing ( 
busmess in the United States is required for this purpose. I 

13. The use of FMF will be approved for the financing of transportation performed 

by US. carriers only. I 
A. For ocean uansponation of FMF shipments, the contractor and the purchaser will I 

us. or cauu to k u d .  pnvatcly owned U.S. flag commercial vessels. For contractor-originated 

ocean shtpments. the contractor will. within 20 days of loading, submit one legible copy of the I 
ntcd on-board ocean bill of lading for each shipment to: Chief, Division of National Cargo, 



400-7th Strctt, S.W.. Washington, 20590. The bill of lading will i&nify: contract number, 

name of vtsstl; flag of registry; date and port of loading; port of final discharge; description. 

. .  weight, aad .vqIu~..of cargo; and. total qaanfrcight , .. m m ~ ~ .  ....-.. .... .? . .  w a ~ v a  .-.,.. ....... - . . . . . .  (general* ....+- . . . . . . . . .  StCUfitY* ... .,:. . .? . . . . . .  : .  . . . .  . . . . .  . . . . . . . .  -. '.. . . . . .  . . . . . . . . r ; I . i . . 

non-availability) will be in accordana with the country's agreement with DSAA. The waivers 

are described in the agreements and may apply to tither specific shipments or for a specific 

period of financing. Contractors will include thue requirements in subcontracts or purchase 

orden applicable to this contract. 

B. No payments will be made b freight forwarders with FMF nnless, prior to 

July 1,1994, DSAA had authorized the purchasing country to use FMF-funded M3Cs to 

procure freight forwarding services. Rated, on-board bills of lading or rated airway b i i  may 

bt approved for direct payments to U.S. ocean or air carriers upon q u e s t .  

14. FMF will not be approved for payments for travel, per diem, accommodations, 

lodging. car rental. personal expenses, entertainment or other similar expenses of purchasing 

counuy personnel in connection with a direct commercial purchase. Therefore, while these types 

of costs may be cited in contracts submitted. they must be paid by the purchaser with national 

funds. If such cos6 are included. either directly or indirectly, they must be expressly idtntified. 

15. Any purchase agreement that provides for a rcfund, penalty, liquidated damages, 

bond~ng provisions. or any orher form of financial reimbursement to the purchasing country must 

be structurrd to ensure that such payment is made by the contractor or designated agent 

( ~ncludtng the conuaclor's commerctal bank) directly and without undue delay, from the payor to 

the U.S. Governmenr. Should the purchaser exercise a drawdown on a US. private letter of 



credit, ft must ensure that the funds are transfezTed directly from the payor to fhe US. 

lkeasury* 

A. Bonding and guaranm documents, such as Ptrfoxmance Bonds, LcStu~ of 

Guarantee, Letters of Credit, and any other such instrument that is established by the contractor 

," or his &nt pursknt ti5 the RuchasE"Agtemcnt, m t  be mccivad at the Ebfcnse Frnancc and 

Accounting Service (DFAS) Denver and made part of the Purchase Agncmcnt hle as a 

~rerequisite to disbursement of FMF funds to the contractor. Bonding and guarantee documents 

lacking adequate provisions to cnsun prompt payment to the U.S. Govc~~mcnt will not be 

accepted but will be returned for revision, and the pertinent Purchase Agr#mcnt will be held in 

abeyance until this rqukment is satisfied. 

B. Reimbursement payments must be remitted to the addxcsses noted below. These 

payments, when rtccived by the DFAS Denver, will be credited to the purchasing country's FMS 

uust  fund account and k o m e  available for application by the country to any FMS or 

commercial case approved for FMF. Any financial reimbursement dating to the Purchase 

Agnxmcnl which is equal to or less than the FMF funds paid by the DSAA on the Purchase 

Agreement will become available for application by the country to any FMS or commercial case 

approved for FMF. In the event that the amount of reimbursement ex& the amount of FMF 

funds paid by the DSAA on that Purchase Agreement, the excess amount of that reimbursement 
% 

will be credited to ihc counuy8s FMS trust fund account and become available to the country for 

appl~carlon as "cash" to FMS cases. - 

C. Remittances should be processed as follows: 



purchasing county and the DSAA case ideatifer. The check must bc payable to tpc 

"United Stares Trca!jury" and mailed to: 

DE-FCC 
Denver, CO 80279-5000 

Payments by wire transfer should be transfed as'follows: 

United States Treasury 
New York, New Yo* 
02 10-300M)04 
DFAS/SAAC 
Agency Code 380 1 

Refund from: (Name of Company) 
for purchase made by the Government of 

(Countrv) under DSAA casccaSc(Identifk) 

16. Contracts should include all essential contract elements. Complete copies of dl 

provisions of contracts are required for DoD review for FMF funding. The purchaser must also 

submit lo DSAA for review all subsequent modifications, amendments, or si& letters/ 

supplcmenwy agreements which affect the contractual relationship between the buyer and the 

seller on FMF contracts. 

17. DSAA requites that contractors doing business with the purchaser execute 

certain notices and ceriifications as part of both the proposal and the contracting processes. 

The execution of these documents is a prerequisite for receipt of DSAA approval to use - 

FMF funds to finance purchaser contracts. The CONTRACTOR'S CERTIFICATION AND 

AGREEMEhT WITH DEFENSE SECURITY ASSISTANCE AGENCY is required to be 



provided for funding review.  he date of the current agreement form is J a n q  1m- 

18. All FMl?-funded DCCs are subject to audit by the Defense Contract Audit 

Agency (DCAA). DCAA will perform audits, at the US. Government expense, to ensure 
. ,. - . , . . 2 . . . . 5 . , . : , . . > . ; , . ,.:.. . , . .,. > ,.. ' , .. , .".. :,.. ..... .. , . . '  , , . '. ; :. .".. ..: .. . . . .  ... . ... '. ' ..;, . , ' . ' . ,  . ..: '.. 

. : . . _ . .. . . . . 
'' mntraet'or's complian& &.h &~ntmcto& certjfi&tio& audits mg be 

performed at any time up to three years following receipt by the contractor of the fmd 

payment on the contract. 

19. The Defenw Contract Management Command (DCMC) can #om quality 

assurance services if dcskd by the contractual parties or if by DSAA. 

A. The cost of DCMC quality assurance services may be included in the contract and 

paid to the DFAS by the contractor on behalf of the purchaser, however, the purchasing country 

1% required to arrange for these services through an FMS agreement with the DCMC. 

B. For some contracts or purchase orders, the DSAA may requirt that a DCMC 

quality assurance verification be performed before delivery of the materiel to assure that the 

qualq of the materiel is in accordance with contract terms, or for DoD standard items, U.S. 

Military specifications. In the event that the DSAA determines that such quality assurance is 

requ~red. the purchaser will be notified when the contract is reviewed that DoD quality assurance 

xn.tccs from the Defense Logistics Agency (DLA). through the DCMC Intem#onal Logistics . 
Office (LO) in New York. an required as a condition for FMF of the contract. 

20.11 is highly recommended that several US.  manufacturers be codacted by the 

purchaser for solicitation of offers to meet their specific needs;. All contracts awarded on a 

competitive basis will require the purchaser to identify, in writing, the various contractors 



1 
sokited and the prices submitted, If the lowest offeror was not seieffpA, the purchaser 

( must provide justification expfainIng the bssis for the eontract award. If thlr inl0rmPton 

I is not provided, the contract will be returned to the purchaser for inclusion of such data. 

I " 

provide field pricing support, at the purchaser's eqmse, as a condition for FMF funding 

I of the contract. The purchaser must provide a copy of the offer to DCMC for its use in 

providing this support. 

I A. Thk DCMC- ILO, with DCAA assistance as required, will perform price and 

I cost analyses and technical evaluations to determine price reasonableness of offers 

submitted. The purchaser should allow at least 45 days for the US. Government - 
I representative to perform these analyses. The DCMC-ILO will provide a copy of the priee 

1 and cost analysis reports to the purchaser. 

B. The purchasing country must inciude a copy of the price and cost analysis as 

part of the justification submitted to DSAA in support of its request to use FMF to-fund a 

contract 

I C. The purchasing country will be required to pay for this service under an 

F h S  ]Letter of Offer and Acceptance (LOA) negotiated with DLA. 

I D. On all amendments of $500,000 or more for contracts previously approved 

I for FMF funding the purchaser will consult with DSAA to determine if a price and cost 

I anaiysis review will be required. 



E The purchaser is required to Incorporate the contract &uses in Enclosure 3 

into its requests for proposal on FMF-funded DCCS. 

22. On all contracts of $500,000 or more (sole source or competitive awards) the 

purchasing -try . is . .  required to contract with bCMC for contract admhhtm . . . . . . . . . . . . . . . . . . . . . . . . . . .  : ,: . . . . .  . . . . . : . . .  ' . ; .  . i j  .... i.: . . . . .  . . .  
tion 

. . . . . .  . : . . . . . .  . . . .  . .  . . . . . .  . . . . .  . : . . . . . . .  :. . : . ,_, . I .  
.... : .  

. I . . .  . . 

services using a DLA FMS case. At a minimum, DCMC will monitor the contractor's 

performance to ensure compliance with the DSAA Contractor's CeMtcation thughout  

the l i e  of the contract. The purchaser is required to Incorpomte the contract clauses at 

Enclosure 3 into its FMF-funded DCCs of $500,000 or more. 

23. The contracts or purchase orders must clearly identify the amount of any 

contract financing payments and be in accordance with the following limitations: 

A. The purchasing country is responsible for demonstrating the reasonableness 

and safety of contract financing arrangements. 

B. Advance payments for FMF-funded DCCs may include a total amount of not 

more than 15 percent of the contract price, in advance of any performance under the 

contract. The purchasing country shall obtain adequate security for such payments in 

accordance with paragraph F below. 

C. Contract financing arrangements may provide for payments to be made on 

the k i t  of accomplishment of specific milestones detailed in the contracf, or other basis 

such as installmtnts. Instaliments shall be payable no more frequently than quarterly. 

D. Cumulative contract financing shall not exceed 85 percent ofthe contract 

price of undel i rcd items. See F below for security requirements. 



contract. 

F. All unliquidated advance and interim financing payments shall be secured by 
- 

; . . . . . yaw!? .documn@-such as Letten: . oC .. Guamtee, . . . ,  _ I+etteIm. of Credif _ or . Performance ...., . . , . .  . .  .(, . .. . . . . I - :. ._ 

u Bonds from a US. bank or financial institution chartered in and doing business in the 

i United States. Copies of guarantee documents must be hbmftted with the contracts or 

purchase orders when submitted for funding nppmval. The security shall be at least e q d  

to the amount of the unliquidated contract financing. Guarantee documents lacking 

adequate provisions to ensure prompt payment to the US. Government win not be 

accepted but will be returned for revision, and the pertinent Purchase Agreement will not 

be approved until this requirement is satisf~ed, 

G. Purchasing countries may not assess charges to United States contractors-for 

processing contracts or invoices for payment. FMF will be withdrawn if such charges arc 

determined to have been assessed or if the purchasing country representatives have solicited U.S. 

contractors to provide free materiel. services, advertising, or other similar forms of benefits as a 

condition of award of a conmct or processing of invoices. 

H. After validation of invoices, the purchasing country should submit them 

within 60 days of receipt from the contractor to DFAS Denver for paymerit. 

24. lf the contractor otherwise contracts with DOD, the contractor must comply with 

I approved cost accountmg standards. FMF may be disallowed for contracts which result in 

addlr~onal costs being transferred to the DoD. The DCAA has expressed concerns about the 

formation by U.S. prime convacton of separac corporate segments to conduct foreign sales. Ln 



somt cases, when significant intracompany contracting is involved, th resulting allocations of 

costs arc inconsistent with cost accounting -&&, and result unjustifiably in the allocation of 

additional costs to DoD contracts. If DoD prime contractors establish separate companies or 

otber . . , .  
c o p *  s e p n t s  for the.purpost af.conduc$hg foreign sales and request FMF for sales 

. ' . ." - .. ' . .. , ,... _ .  . .  . _ .. . . .  . 
L , _ .( ._ . . . : .  . .  .. . , . .. ..:. . .  . . .  . . ,  . 

by such segments. DSAA will ~C~&DCAA review bf the traaSaCtioo. FMF tvill bc ipproved: ' ' 

only upon c o n f d o n  by the DCAA that the arrangement is consistent with coat accounting 

standat& and that them would be no unjustifiable additional cost on DoD contracts with the 

prime contractor. 

25. DSAA is not staffed in a manner which would enable it to conduct independent 

debarment or suspension proc#dings. Thenfore, with respect to appmval of being for U.S. 

contractors. DSAA nlits heavily on the experiences of other U.S. Government agencies which 

are empowered to debarfsuspend contractors for cause. 

A. Contracts will not be approved for US. suppliers which are included in tire U.S. 

General Serviccs Administration List of Parties Excluded From Federal Procurement or 

h'onpmurement Programs. the US. Commerce List of Ilenial Orders Currcntiy Affecting 

Expon Privileges or similar determinations in which the U.S. Department of State has ma& 

cenain contractors ineligible to expon material under the International Traff~c in Arms 

Regulations. Should contracts involving such suppliers be submitttd to DSAA, they will be 

returned to the prospective putchaser without action with the appropriate indication as to the 

Agency wh~ch has initiated the action of debarment or suspension. A copy of the letter will be 

furn~shed to the contractor involved. 



B. The action r e q u i d  k f o n  such contracts can be mnsidcrcd for FMF is for the 

US. contractor involved to talu: a p e a t e  administrative or legal stcps to remove the relevant 

organization or individual from the debarrnent/suspeosion lin Such d o n  should be taken 

directly with the Agency which has debarment responsi6Ility. 

26. If the contract includes a requirement for burance. th use of a U.S. hwrance fm is 

q u i d .  

27. If the contract includes an arbitration clause, the location of the arbitration must be 

identified as in either the United States or a mutually agreed third country and not in the 

purchaser country. 

2%. Contracts and supporting documentation should be submitted by the purchasing 

country to the following address: 

Defense S ~ u r i t y  Assistanr e Agency 
ATTN: Operations Management Division (OPS-MGT) 
Washington. DC 20301-2800 

29. inquiries concerning these polices and p d u r c s  or the contract review process 

should bc directed to the above address or by phone to (703) 604-6635. 

EncIosurcs 
A\ stated 



ESSENTIAL CONTRACT 

1. Elements that MUST be included in the contracF 

a Country 

b. Complete identification of U.S. Contractor to include name, address, and telephone I 
number 

c. Contract number 

, d. Complete nomenclatun of defense articles and dcscription of services to be provided I 
e. Complete description of quantities and prices 

f. Complete description of financid anangcments: 

- Unit prices 

- 'Advance payment 

- Payment ~zhedule (to include method of liquidating advance payment bascd on 

g. Contract clauses for contract administration I 
h. Identification of shipment terms 

I. Identification of any guarantee documents or clauses that could result in a refund to the 

purchaser. such as but no1 limited to: 

- . Advance payment guarantee documents I 
- Interim payment guarantee documents 

- Ltquidated damages 

j. - Acceptance (signature) by both panics 

Enciosure 1 



I 2. Elements that must be provided and either be included in the contract. or submitted 

I se~aratelv to DSAA bv the Purchaser when the contract i s  submitted for FMF Fundin? au~roval. 

a. Identification of the non-U.S. origin components and services (Note: Raw materials and 

items procured by a manufacturer from both U.S. and foreign sources, which are not 

I ordinarily segregated by origin. and an incorporated on an inttkhangeable basis into the 

manufacturer's products, need not be identified.) 

b. Identification of offsea or countertrade requirements or agreements. 

c. Contractor's Certification. 

I d. List of Offerors and prices submitted on competitive procurements. 

c. Justification for selection of other than the lowest offeror on competitive contracts. 

f. Copy of DSAA approval of exception to use a direct commercial contract (if 

applicable). 

g . Justification for procurement of non-standard items (if applicable) 

h. Guarantee documents 



- A. Country: 

B. Identification of Requirements: 

(1) US. Defense Items or Services: I 
(2) Quantity: 

(3) Estimated Purchase Agreement Value: $ 

(4) Projected date of submission of contract to DSAA For funding appmvak I 
(5) Required delivery date I 

C. Basis for requesting exception to allow FMF fund'i  of a Direct Commercial Contract, 

includinp, bc 1 not limited to the following: 

(1 ) Statement as to why FMS is not considered appropriate I 
(21 Anticipated source of goods or sewices I 



Requests for Proposal and Contract C l a m  

The following clauses are required to be incorporated into requests for proposal for 

sole source contracts of $500,000 or more that will be funded with FMF. 

Field Pricing Support 

1. A s  a condition of foreign military financing of the contract, the contractor must 

agree to the requirement for field pricing support. This support will be provided by 

Defense Contract Management Command @CMC) and Defense Contract Audit Agency 

and will normally include technical and cost analysis of the contractor's proposal. 

(Enter Country Name) shall request field pricing support through 

the DCMC International Logistics Oflice in New York, NY. Field pricing support will 

include an audit review by the cogrizant contract audit activity before concluding 

negotiation of the contract or any modification. The contractor is required to submit cost 

or pricing data in connection with pricing of this contract or any modification to this 

contract which affects the price of the contract. 

2. The US. Government (USG) representatives shall have the right to examine and 

audit all the contractor's books, records, documents, and other data, related to proposing, 

negoliating. pricing. or performing the contract, in order to evaluate the accuracy, 

completeness. and currency or the cost or pricing data. The right of examination shall 

extend to all documents necezrar? to permit adequate evaluation of the cost or pricing data 

submitted. along with the computations and projections used. The contractor shall make 

available at its oflice at ail reasonable times the materials described above for examination, 



audit, or reproduction, until 3 years after f i  payment under the contract. General access 

to the offeror's books and financial records shall be limited to USG representatfv& The 

USG representatives shall verbally notify the pur-r immediately of data provided that 

is so deficient as to preclude review, or where the contractor has denied access to records or 

to cost or pricing data considered essential to the performance of a satisfactory review. 

This verbal notification shall be promptly confirmed in writing to the purchaser describing 

fie deficiency or the denial of access to data or records. A contractor's fail= to provide 

adequate cost and pricing data may disqualify the contract from consideration for FMF 

approval. 

3. Field pricing support is intended to give the purchaser a detailed analysis of the 

proposal for use in contract negotiations to determine a fair and reasonable price. It 

normally includes an audit review by the cogn*hant audit activity and a technical analysis 
. . 

bj. DCMC. 

a. Cost analysis will include, as appropriate 

1) Verification of cost or pricing data and evaluation of cost elements. 

2) Evaluating the effect of the offeror's current practices on future costs to 

ensure that the effects of inefficient or uneconomical past practices are not 

projected into the future. 

b. Comparison of costs proposed by the offeror for individual cost elements 

with: 
- 

1) Actual costs previously incurred by the same ofieror; 



I 2) ~ v f o u s  cost estimates from the offeror or from other offer or^ for the 

I -0rsimkitems 

B 3) Other cost estimates received in response to the purchaser's request; 

4) Independent cost estimates by techaicrrf personnel; 

I ' 5) Forecasts or planned expditures, 

I c Verification that the offeror's cost submissions me in accordance with US. 

])OD contract cost principles and procedures and, wben applicable, the requirements &d ' p-urn of a e  Accounting Stan- 

I d. Review to determine that dl cost or pricing data necessary to make the 

I contractor's proposal accurate, complete, and current has been either submitted or 

identified in writing by the contractor. 

I e Analysis of the results of any rnake-or- buy program reviews, in evaluating 

I subcontractor casts. 

4. Technical analysis will include, at a minimum, a review and assessment of: the 

quantities and kinds of material proposed; the need for the number and kinds of bbar 

I hours and the labor mix; any special tooling and facilities proposed; reasonableness of 

I proposed scrap and spoilage factors; and any other data that may be pertinent to the cost 

or price analysis. 

5. Any subcontracts meeting the $500,000 or more threshold will be subject to the 

I same surveillance as the prime contractor. 
., 



As a condition of FMF funding of the contract, the contractor that h f e n ~ e  

Contract Management Command (DCMC) and Defense Contract Audit Agency 

(DCAA) contract adrrrrmstra . . tion services will be pexformed to ensure that the 

contractor is in compliance with the Defense Searity Asldstance Agency (DSAA) 

Contractor's Certification and Agreement. DCMC, with adstance of DCAA, will 

perform contract administration services in accordance with the contmctor's 

certif~cation. DCAA will perform audits on contracts to ensure contractor's 

compliance with the contractor's cerfification. DCMCflDCAA contract 

admimistration services will be provided over the life of the contract. Othermntract 

administration services that are available to the purchaser are outlined in #AR 

42.302. 



Stimulating Egyptian Economic Progress Through Procurement Reform 

Appendix J 
POLAND'S LAW ON PROCUREMENT 



THE LAW of June loth, 1 9 9 4 
as amended July 6,1995 

O N  P U B L I C  P R O C U R E M E N T  

CHAPTER 1. GENERAL PROVISIONS 

Art. 1 

This ~ a w '  determines the principles, forms and procedures for conducting public procurements, 
the appropriate organs of government in matters related to public procurement, and procedures 
for reviewing protests and appeals filed during the course of procurement proceedings. 

Art. 2 

Terms used in this Law have the following respective meanings: 

1)  construction" - means any work associated with the construction, reconstruction, repair or 
demolition of a construction site, or its parts, as well as advertising fixtures, art works, and other 
fixtures affecting the appearance of the building site; 

2)"delivery" - means all stages of the process of procuring raw materials, products, equipment, 
and other goods delivered to the procuring entity; 

3)"servicesM - means all work that is neither the delivery of goods nor construction; 

4)"public procurement", hereinafter referred to also as "procurement" - means the procuring of 
construction, the delivery of goods, and the performing of services, financed fully or partially 
with public funds; 

5)"procuring entity" - means any entity conducting public procurements under this Law; 

6)"domestic suppliers and contractors" means natural persons residing in Poland, and legal 
persons and entities established under Polish law without legal personality that have their site 
(siedziba) in Poland. 

1 The Law of June 10, 1994 on Public Procurement (Ushva z dnia 10 czenvca 1994 r. o zarnowieniach publicznych) 
was enacted by Parliament on June 10, 1994 and published in the Journal of Law Dz. U. No. 76, Item 344 with 
technical amendment published in the Journal of Law Dz. U. No. 130, !tern 645. The Law of July 6,1995 on the 
Amendment of the Law on Public Procurement (Ustawa z dnia 6 lipca 1995 r. o m i a n i e  ustawy o zarndwieniach 
publicznch) was enacted by Parliament on July 6, 1995 and published in the Joumal of Law Dz. U. NO. , Item . 



7) "public funds" - means the following sources of funds: 

a) funds from the state budget or the budgets of self-government units that are allocated for 
ordinary activity and capital investment activity, 

b) funds as defined in the Budgetary Law (Prawo budietowe) as "pozabudietowe" (extra 
budgetary funds), 

c) funds guaranteed, secured or for which the cost of the credit is co-financed by the State 
Treasury, the local self-governments (gmina) or a union of self-governments (zwiazek 
komunalny), 

d) funds granted as foreign aid under international agreements, unless the agreement requires 
different procedures for using the funds.2 

8)"best offer" - means the offer, tender or quotation with the lowest price that is exactly the same 
quality of the subject matter sought in the procurement proceeding, or an offer, tender or 
quotation with the best balance of price, life-cycle costs, completion or delivery time, or other 
criteria specified in the relevant provisions describing the procurement. 

Art. 3 

1. This Law applies to procurements for delivering goods, performing services and construction, 
financed in whole or in part with public funds. 

2. The procuring entity may not divide the procurement into parts or lower the value of a 
procurement in order to avoid the application of this Law or to avoid the application of the 
procedures for public procurements as set forth in this Law. 

Art. 4 

1. This Law applies to public procurements issued by: 

1) state units and support services created by the state budgetary units; 

2) hnds established by state earmarks (paristwowe hndusze celowe); 

2 This definition was amended by the Law dated July 6, 1995. The definition formerly read: " 'public funds' 
means funds out of the state budget or the budgets of self-government units and allocated for ordinary activity and 
capital investment activity, funds from the state earmarked hnds,  funds guaranteed, insured, or for which the credit 
was co-financed by the State Treasury, a state organizational unit, or self-government unit, and funds obtained from 
foreign assistance acquired through international agreements, unless these agreements provide different procedures 
for using these funds." 
3 This paragraph of Article 3 was amended by the Law dated July 6, 1995. This paragraph formerly read: "The 
procuring entity may not divide a procurement into parts, or lower the value of a procurement in order to avoid 
applying the procedures for conducting procurement procedures set forth in this Law." 



3) units of self-government; 

4) state and municipal entities that receive any public funds and perform public utility activities; 

5) co-operatives, foundations and associations to the extent that they dispose of public funds. 

2. The Council of Ministers shall, by ordinance, define the specific principles for conducting 
public procurements related to the protection of national security, the protection of state secrets, 
the sate of natural disaster, or other important state interests. 

3. The Council of Ministers may, by ordinance, designate other entities that dispose of public 
funds which will be governed by this Law. 

Art. 5 

If a number of units of government administration need the same subject matter of a 
procurement, the Council of Ministers may assign a particular administrative unit to perform the 
procurement proceeding and conduct one joint procurement on behalf of those units. 

Art. 6 

This Law does not apply to: 

1. budget funds for scientific research which are at the disposal of the Chairman of the State 
Committee of Scientific Research, 

2. principles and procedures for dotations from public funds, if these dotations are designated 
under another Law (ustawa). 

3. contracts granted to: 

a. general services administrations of procuring entities (gospodarstwom pomocniczym) and 
budgetary units (zaldadom budietowym) for services for regular and ordinary activities of the 
procuring entity. 

b.enterprises subject to the Minister of Justice which operate at penitentiaries and 
detention centers. 

4. public funds granted as a subsidy, as defined in the Budgetary Law, and destined for 
agricultural projects with the exception of funds granted for investment projects.' 

CHAPTER 2. THE OFFICE OF PUBLIC PROCUREMENT 

Subparagraphs 3 and 4 were added to Article 6 by the Law dated July 6, 1995. 



Art. 7 

The Office of Public Procurement is hereby established, hereinafter referred to as "Office." 

Art. 8 

1. The Chairman of the Office is hereby established as the central organ of state administration 
on all matters of public procurement, according to the provisions of this Law. 

2. The Chairman of the Office shall be appointed and dismissed by the Prime Minister. 

3. The Chairman of the Office shall be under the Prime Minister. 

Art. 9 

The scope of activities of the Chairman of the Office includes: 

1) approving, as provided in Art. 15, subparagraph 2, the selection of a procedure for conducting 
a public procurement other than the tendering procedure; 

2) establishing and maintaining the list of arbiters to review the appeals filed in procurement 
proceedings, and publicizing the list of arbiters in the Bulletin of Public Procurement; 

3) presenting an annual report to the Council of Ministers concerning the functioning of the 
public procurement system; 

4) preparing drafts of laws and regulations concerning public procurement. 

5 )  disseminating the general conditions (og6lne warinki um6w) and forms of contracts for public 
procurements, the rules (regdamin) and standard procedures for conducting procurements and 
the knowledge related to conducting public procurements, in coordination with appropriate 
Ministries; 

6 )  recording and maintaining the list of public procurements, and collecting information about 
procurement planning, signed contracts, and performing public procurements; 

7) preparing training programs, and conducting and encouraging training concerning public 
procurements; 

8) cooperating with foreign entities on matters associated with public procurements. 

2. The Chairman of the Office may also: 

1) motion the Council of Ministers in matters of joint public procurements, as described in Art. 
5;  



2) require the procuring entities to provide information about conducting public procurement 
proceedings and performing public procurements as well as disclosing the documentation of 
public procurements. 

Art. 10 

1 ..The Council of the Office is the advisory body to the Chairman of the Office. 

2. The members of the Council of the Office are appointed and dismissed by the Prime Minister 
upon the motion of the Chairman of the Office. 

Art. 11 

1. Announcements of public procurements governed by this Law shall be published in the 
Bulletin of Public Procurement issued by the Chairman of the Office. 

2. The Chairman of the Office may, by special order, establish regional or industry-specific 
editions of the Bulletin described in subparagraph 1 and will determine the range and the 
provisions for announcing procurements. 

3. The announcement referenced in paragra 1 is to be published in the Bulletin no later than aSs within 10 days from its delivery to the Office. 

Art. 12 

1. The organization of the Office shall be specified in a charter issued by the Prime Minister. 

CHAPTER 3. PRINCIPLES OF CONDUCTING PUBLIC PROCUREMENTS 

Art. 13 

Public procurements shall be conducted according to the following procedures: 

1) unlimited tendering 
2) limited tendering 
3) two-stage tendering 
4) negotiations-with-retaining-competition 
5) request-for-quotations 
6) single-source procurement. 

Art. 14 

5 Paragraph 3 was added to Article 11 by the Law dated July 6, 1995. 



The preferred procedure for conducting public procurements is unlimited tendering. 

Art. 15 

1. In public procurements valued less than 20,000 ECU and in public procurements financed with 
less than 20,000 ECU in public funds, unlimited tendering procedures are not obligatory and the 
following requirements of this Law shall not apply: the requirements related to publication of 
announcements in the Bulletin of Public Procurement, written procedures, official records of 
proceedings, specification of essential provision of the procurement, time periods and deadlines, 
tender security (wadiurn), and protests and appeals. 

2. If the amount of the procurement exceeds 200,000 ECU, the selection of a procurement 
procedure other than unlimited tendering requires approval by the Chairman of the Office. 

3. The Council of Ministers may, by ordinance, determine before September 30 of every year, the 
obligatory threshold limits reference in paragraphs 1 and 2 for the coming year beginning January 
1. 

Art. 16 

The procuring entity is obligated to treat all competitors for a procurement equally and to conduct 
the procurement proceeding in a manner that ensures fair competition. 

Art. 17 

1. The subject matter of the procurement should be described using technical characteristics and 
quality features applying Polish standards (Polskie Norrny). 

2. It is prohibited to describe the subject matter and conditions of a procurement in a way that 
could hinder fair competition. 

3. The Council of Ministers may, by ordinance, determine for specific categories of deliveries, 
services and construction, the criteria for evaluating and selecting offers. 

Art. 18 

1. Domestic as well as foreign suppliers and contractors shall be able to participate in 
procurement proceedings on an equal basis according to the provisions of this Law. 

2. The procuring entity may limit participation in a procurement proceeding solely to domestic 
suppliers or contractors and foreign suppliers or contractors that have a branch or representative 
office in Poland, if the value of the procurement does not exceed the amount referenced in Art. 
15, paragraph 1. 



3. If the subject matter of the procurement is comprised of services or construction on the 
territory of Poland, the procuring entity may request that the entire work covered by the 
procurement be performed with domestic entities, raw materials and products. 

4. when applying national preferences in a procurement proceeding, the procuring entity shall 
inform the suppliers and contractors about the national preference when is starts the procurement 
procedure. The declaration regarding the national preference cannot be changed thereafter. 

5. All obligations described in the international agreements signed by the Republic of Poland 
shall be considered in applying national preferences. 

6.  The Council of Ministers shall, by ordinance, specify: 

1) the range and the procedures for applying national preferences in public procurement 
proceedings, including the preferences referenced in paragraphs 2 and 3, 

2) the categories of deliveries, services, and construction that must be procured under national 
preference procedures, 

3) the specific principles when the Chairman of the Office can approve the application of 
national preferences and when the Chairman can waive the application of national preferences. 

Art. 19 

1. The following entities are excluded from competing for public procurements: 

1) suppliers or contractors that failed in the diligent performance of at least one public 
procurement contract within the last thee years before the commencement of the public 
procurement proceeding, 

2) suppliers or contractors who are in a bankruptcy proceeding or who have been declared 
bankrupt, 

3) suppliers or contractors who are in arrears with paying taxes, social insurance fees and other 
fees, unless the Minister of Finances allows the supplier or contractor to participate in the 
procurement proceeding, 

4) natural persons who have been validly sentenced (prawomocnie skazano) for a crime 
committed in connection with a procurement proceeding, or any other crime committed to gain 
financial profit, 

5) legal persons, who currently employ an officer or officers that have been validly sentenced 
@rawomocnie skazano) for a crime committed in connection with a procurement proceeding, or 
other crime committed to gain financial profit. 



2. Commencement of a proceeding for crimes referenced in paragraph 1, subparagraphs 4 and 5, 
can be a basis for exclusion fiom participation in public procurement proceedings. 

Art. 20 

A person can not represent the procuring entity, perform other activities connected to a 
procurement proceeding, or be an expert (biegly) to a procurement proceeding if: 

1) such person is in a marital relationship, is directly related to, is in direct or indirect kinship to 
the second degree, or is related by adoption, guardianship or tutelage (kuratela) with the offeror, 
with its legal counsel, or with its officers; 

2) such person, during the last three years, worked for the offeror as employee or contractor or 
has been an offrcer of a legal person competing for the procurement; 

3) such person is in such a. legal or factual relationship with a supplier or contractor competing 
for the procurement as to give cause to justify doubts regarding his or her objectivity. 

Art. 21 

1. Unless otherwise specified in this Law, all statements and notifications made by the procuring 
entities and suppliers or contractors are effective only in the written form. 

2. If, in the course of the procurement proceeding, the parties communicate in other than written 
form, the content of this communication shall be promptly c o n f i e d  in writing. 

Art. 22 

1. To protect the intellectual property rights and trade secrets of suppliers and contractors, the 
procuring entity may require fiom suppliers and contractors only documents essential to perform 
the procurement proceeding. 

2. To participate in a public procurement proceeding other than a proceeding conducted by 
request-for-quotations, every supplier or contractor has to declare that: 

1) it has the legal capacity to enter into legal transactions according to legal requirements, 

2) it has satisfied the legal requirements essential to perform the defined work or activities, if 
these legal requirements are established by Law (ustawa), 

3) it possesses the knowledge, experience, financial resources, technical competence, personnel 
and all necessary capacity to perform the procurement, 

4) it is in a financial situation to ensure performance of the procurement, 



5) it is not excluded from the procurement proceeding under the provisions of Art. 19. 

3. In a public procurement proceeding with a value less than the value referenced in Art. 15, 
paragraph 1, the procuring entity may require the suppliers or contractors to confirm that they 
satisfy the conditions referenced in paragraph 2. 

4. In a public procurement proceeding with a value more than the value referenced in Art. 15, 
paragraph 1, the procuring entity shall require the suppliers or contractors to confirm that they 
satisfy the conditions referenced in paragraph 2 and it shall require @e declaration that they are 
not in dependence or dominant relation, as prescribed in the Law of March 22, '1991 - The Law 
on the Exchange of Commercial Paper and on Trust Funds @z. U. No. 58, pos. 239, 1994), with 
other participants of the proceeding or with the procuring entity or with people of the procuring 
entity taking part in the proceeding. 

5. Requirements regarding conditions referenced in paragraph 2 shall be uniform for all suppliers 
and contractors. 

Art. 23 

1. The procuring entity may, before announcing organization of a tendering or before inviting 
participation in a public procurement proceeding, conduct prequalification of suppliers and 
contractors according to the conditions set forth in Art. 22, paragraph 2. 

2. Not later than one month before publicizing the announcement of the tendering or before 
sending invitations to participate in a tendering, the information about prequalification shall be 
published in the Bulletin of Public Procurement or shall be sent to the suppliers or contractors if 
participation in the procurement proceeding is by invitation. 

3. The information about prequalification shall include: 

1) name and address of procuring entity, 

2) quantity, amount and category of deliveries to be procured, and the category, range and 
location in construction procurements, 

3) desired or required time period and deadline for performing the procurement, 

4) definitions of conditions required from suppliers and contractors, 

5) instructions for obtaining the documents for prequalification, referenced in paragraph 4, 
below, 

6) place and deadline for submitting motions for prequalification. 



4. The procuring entity shall dispatch immediately, but not later than 14 days before the deadline 
for submitting motions for prequalificati~n, to all interested suppliers or contra ors, the 

t 
64 documents for prequalification that include the data defined in paragraph 3, above, plus. I 

1) inskctions for preparing motions for prequalification, 

2) description of criteria and evaluation methods to satisfl the conditions required of suppliers 
and contractors, 

3) information about documents which must be submitted by suppliers and contractors to 
confirm that they satisfied the required conditions, i 
4) names, positions and means for communicating with the employees of the procuring entity 
that are authorized to communicate directly with suppliers and contractors. I 
5. The procuring entity shall qualify suppliers and contractors for further participation in a 
proceeding only on the basis of the conditions defined in the prequalification documents. 

6.  Under a prequalification proceeding, only the suppliers and contractors that were prequalified 
are admitted to further participation in the public procurement. 

7. The procuring entity shall notify immediately every supplier or contractor about the results of 
the prequalification. The list of suppliers or contractors admitted to further proceedings shall be 
public. 

ART. 24 

1. Criteria to evaluate satisfying the conditions required of suppliers and contractors can not be 
changed in the course of a particular proceeding. This rule also applies to cases when the 
procuring entity conducts prequalification procedures. 

2. Suppliers or contractors are obligated to prove that they satisfied the required conditions 
within the time period and deadlines determined by the procuring entity. 

3. In proceedings without prequalification, an offeror shall not be excluded from the proceeding 
if the offeror commits to present the requisite documents. 

4. The procuring entity must exclude a supplier or contractor from the procurement proceeding if 
the procuring entity determines that any information material to the procurement process that was 
submitted by the supplier or contractor is false. 

6 Paragraph 4 of Article 23 was amended by the Law dated July 6 ,  1995. This paragraph formerly read: "The 
procuring entity shall dispatch immediately, but not later than 14 days before the deadline for submitting tenders, to 
all interested suppliers or contractors the documents for prequalification that include the data defined in paragraph 
3, above, plus:" 



Art. 25 

1. During a public procurement proceeding, the procuring entity shall prepare an official record 
(protok61) of the procurement proceedings that shall contain the following: 

1) a description of the subject matter of the procurement, 

2) the name of the person or the name of the firm, and the addresses of the suppliers and 
contractors competing for the procurement contract, 

3) the information about satisfying the conditions required of suppliers and contractors 
competing for the procurement contract, 

4) the price and other essential terms of each offer, tender or proposal (oferta), 

5) a summary of the evaluation and comparison of all submitted offers, tenders or proposals 
( o f e m  

6) if all offers, tenders or proposals (oferta) are rejected, the justification for rejecting the offers, 
tenders or proposals (oferta), 

7) if the parties failed to sign a contract after concluding the proceeding, other than a unlimited 
tendering proceeding, a statement indicating the reasons the agreement failed, 

8) if tendering was limited to certain suppliers and contractors, the reasons for this limiting, 

9) the reasons the procurement entity used a procurement procedure other than unlimited 
tendering, 

10) the reasons for conducting prequalification of suppliers and contractors, 

1 1) the justification for using national preferences, 

12) the information about protests and appeals filed and how they were resolved, 

13) the information concerning a suspension of the proceedings, 

14) the information on hiring experts (biegly), 

15) the identification of the selected offer and the justification for selection. 

2. With the exception of Art. 27, subparagraph 1, the official record is public, but the parts of the 
official record defined in paragraph 1, subparagraphs 3 to 7 and subparagraph 14 may be 
disclosed only to suppliers or contractors who competed fcr the procurement contract and only 
after selecting the offer or after finishing the proceeding if an offer was not selected. 



3. The Chairman of the Office may, by special order, establish: 

1) the model of the official record of the public procurement proceeding, 

2) additional requirements of the official record for the public procurement proceedings. I 
4. The Council of Ministers shall, by ordinance, define the scope and procedures for the 
procuring entities to submit information about procurement plans, signed contracts and 1 
performance of procurement contracts to the Office. 

Art. 26 

1. In the public procurement proceedings referenced in Art. 15, paragraph 1, the procuring entity 
is obligated to document the basic activities related to the proceeding, including the information 
defined in Art. 25, paragraph 1, subparagraph 1,2,4,5,9 and 15. 

I 
2. After the proceeding is completed, the documents of the basic activities referenced in I 
paragraph 1, above, shall be open to suppliers and contractors who competed in the procurement. 

Art. 27 I 
The procurement entity shall not disclose: I 
1) information, if its disclosure would be contrary to important state interest, the important 
commercial interest of the parties, or to the principles of fair competition, 

2) information connected with the process of examining, evaluating, or comparing submitted 
offers, tenders or proposals (oferta), except information in the official record. I 
CHAPTER 4. UNLIMITED TENDERING AND LIMITED TENDERING I 

Art. 28 

1. Tendering is organized by the procuring entity to select the best offer for performing public 
procurements. I 
2. In unlimited tendering, tenders (oferta) may be submitted by all suppliers and contractors who 
want to participate, with the exception of Art. 23. 1 
3. In limited tendering, tenders (oferta) may be submitted only by those suppliers and contractors 
invited by the procuring entity. 

Art. 29 



I .  A procuring entity shall invite participation in an unlimited tendering by posting the 
announcement in a public place at its site and by publishing, through the Chairman of the Office, 
an announcement in the Bulletin of Public Procurement. 

2. The Chairman of the Office shall refbe to publish an announcement in the Bulletin of Public 
Procurement if such announcement doesn't satisfy the requirements of this Law. 

3. The procuring entity may announce the unlimited tendering in a news publication. However, 
this announcement shall not be dispatched to the media before publication in the Bulletin of 
Public Procurement. 

Art. 30 

1. The announcement of an unlimited tendering shall contain at minimum: 

1) the name and the address of the procuring entity, 

2) the quantity, amount and category of deliveries to be procured, or services to be supplied, or 
the category, range and location of construction, 

3) the desired or required time period and deadline for performing the public procurement, 

4) the information about conditions required of suppliers or contractors, 

5) a statement of the applicability of national preferences, 

6) the instructions for obtaining the documents specifying the essential provisions of the 
procurement and the price, if any, for these documents, 

7) the place, the time period and the deadline for the submission of tenders (oferta), 

8) the place and the deadline for opening tenders (oferta). 

2. The Chairman of the Office may, by special order, determine: 

1) the model of announcements for organizing the tendering, 

2) additional information to be included in announcements. 

Art. 31 

1. Procuring entities shall be obligated to dispatch for publication in the Official Journal of the 
European Community, the announcement of a public procurement proceeding for: 



1) a construction procurement with an estimated value (without VAT tax) no less in conversion 
than 5,000,000 ECU, 

2) a procurement issued by a public utility with an estimated value (without VAT tax) no less in 
conversion than 400,000 ECU, 

3) other procurements than defined in subparagraphs 1 and 2 with an estimated value (without 
VAT tax) no less in conversion than 200,000 ECU. 

2. In public procurement proceedings described in paragraph 1, the procuring entity shall be 
obligated to dispatch for publication: 

1) the announcement referenced in Art. 30, 

2) the announcement of award referenced in Art. 50, paragraph 2. 

3. The announcements referred to in paragraph 1 shall be transferred through the Chairman of the 
Office of Public Procurement. 

4. In especially justified cases, the Chairman of the Office may waive the requirements 
referenced in paragraph 1 for the procuring entity. 

Art. 32 

The procuring entity may organize a limited tendering when: 

1) the specialized character of the procurement limits the number of suppliers or contractors who 
can perform the particular procurement, 

2) the costs of an unlimited tendering are substantially out of proportion as compared to the value 
of the procurement. 

Art. 33 

1. In the circumstances described in Art. 32, subparagraph 1, the procuring entity shall issue an 
invitation to submit interest in the tendering to all known suppliers and contractors. 

2. In the circumstances in Art. 32, subparagraph 2, the procuring entity shall issue an invitation to 
submit interest in the tendering to a sufficient number, but not less than four, of suppliers or 
contractors to ensure the selection of the best offer, to ensure competition and to ensure 
efficiency of the public procurement proceeding. 

3. An invitation to submit interest in participating in a tendering should contain at least 
information determined in Art. 30, paragraph 1, subparagraphs I through 5. 



4, The time period allowed by the procuring entity for submitting interest in participating in a 
tendering cannot be shorter than 3 (three) weeks &om the date of sending the invitation. 

5. If the value of the procurement is higher than the amount referenced in Art. 15, paragraph 2, 
the invitation to submit interest in the tendering shall be announced in the Bulletin of Public 
Procurement not later than two weeks before the deadline established in paragraph 4. 

6. After termination of the time period allowed for submission of interest in the tendering, the 
procuring entity shall invite a sufficient number, including all the suppliers and contractors who 
submitted interest in participating in the tendering proceeding, but not less than four, to ensure 
selection of the best offer, to ensure competition, and to ensure an efficient public procurement 
proceeding. 

7. The Chairman of the Office shall define, by special order, the model of the invitation for 
submitting tenders. 

Art. 34 

1. The procuring entity shall send the formal documents specifying the essential provisions of the 
procurement to the suppliers or contractors not later than within one week after the request for 
sending the formal documents was submitted. 

2. In a limited tendering proceeding, the formal documents containing the specifications shall 
accompany the invitation to participate in the tendering. 

3. If prequalification proceedings were conducted, documents containing the specifications shall 
be sent to every selected supplier or contractor. 

4. The price that the procuring entity may charge for the documents specifying the essential 
provisions of the procurement shall cover only the cost of printing and sending the documents. 

Art. 35 

1. The specifications of the essential provisions of the procurement should contain: 

1) the instructions for preparing tenders (oferta); 

2) the criteria and the evaluating methods to satisfy the conditions required of suppliers and 
contractors; 

3) the information about the documents required from suppliers and contractors to demonstrate 
the required qualifications; 



4) the description of the subject matter of the procurement (including, if necessary, plans, 
drawings, and designs), aq well as a list of all additional services to be provided under the 
contract; 

5) the desired or required deadline for performing the contract; 

I 
6)  the description of all the criteria, other than price, which the drocuring entity will use in 
selecting the successful tender (oferta), including the weight of this criteria; 

I 

7) all provisions essential for the procuring entity that will be embodied in the written contract; 
8 

8) if tenders (oferta) for only a portion of the procurement are permitted, a description of the 
respective portions for which tenders (oferta) may be submitted; 

I 
9) a description of how to calculate the price of the tender; 

10) in international tendering, the information concerning the currencies which the procuring 
entity and the supplier or contractor shall use to settle accounts; I 
1 1) all requirements, especially the quotation of the amount, for the tender security (wadium) and 
for the security (zabezpieczenie) for the full performance of the contract; 

12) a d e f ~ t e  description of the place, the time period and the deadline for the submission 03 
tenders (oferta); 

13) a description of the procedures for providing clarifications of the specifications of the 
essential provisions of the procurement and a statement as to whether the procuring entity intends 

m 
to convene a meeting of suppliers or contractors; I 
14) the deadline for which a supplier or contractor shall be bound by the submitted tender 
(oferta); I 
15) a definite description of the place and the time for opening tenders (oferta); 

16) the procedure for opening and examining tenders (oferta); 

17) the names and the positions of the employees of the procuring entity who are authorized t a  
communicate directly with the suppliers and contractors and the procedures for conducting 
communication; 

18) all future duties that the supplier or contractor commits to in the pubic procurement contract; 

19) instructions about the protest and appeal rights of suppliers and contractors in the course 0 11 
procurement proceedings; 



20) the information concerning all formalities that should be satisfied before signing the contract 
once the tender (oferta) has been accepted; 

21) the general conditions of the contract and model contract if the procuring entity requires an 
offeror to sign a contract'that applies any of these provisions. 

2. For construction procurements, the procuring entity must possess documentation describing 
the subject matter of the tendering and the cost estimates. 

3. The Minister for Physical Planning and Construction shall, by ordinance, define the methods 
and basis for preparing cost estimates. 

4. The Chairman of the Office may, by special order, determine the model of the documents for 
specifying the essential provisions of the procurement and additional information which shall be 
included in these documents for particular categories of procurements. 

Art. 36 

1. A supplier or contractor may request a clarification of the specification of the essential 
provisions of the procurement from the procuring entity. The procuring entity shall promptly 
respond to any such request. 

2. At the same time, the procuring entity shall, without identifying the source of the request, 
communicate the clarification to all suppliers or contractors to which the procuring entity has 
provided the essential provisions of the procurement. 

3. In especially justified circumstances, the procuring entity may modify the contents of the 
documents specifying the essential provisions of the procurement by issuing an addendum at any 
time prior to the deadline for submission of tenders (oferta). The addendum shall be 
communicated promptly to all suppliers or contractors and shall be binding on those suppliers or 
contractors. 

4. If the procuring entity convenes a meeting of suppliers or contractors to clarify any doubts 
concerning the specification of the essential provisions of the procurement, it shall prepare an 
official record of the clarification requests submitted at the meeting and its responses to those 
requests, without identifying the sources. of the requests. The official record shall be 
communicated promptly to all suppliers or contractors to which the procuring entity has provided 
the specifications. 

Art. 37 

1. All offers, tenders and proposals (oferta) shall be prepared in the Polish language. 

2. In especially justified circumstances, the Chairman of the Office may agree to the preparation 
of the tender in a language commonly used in international trade. 



Art. 38 

1. A tender (oferta) submitted after the deadline has passed shall be returned without opening. 

2. The deadline set by the procuring entity for submission of tenders (oferta) shall not be shorter 
than: I 
I) in unlimited tendering: 

- 6 weeks after announcing the tendering; I 
2) in limited tendering: 

- 4 weeks after the date of sending the invitation for tenders (oferta). I 
3. In justified cases and on motion of the procuring entity, the Chairman of the Office may agree 
to establish shorter deadlines than those indicated in paragraph. 2. I 

Art. 39 

1. The procuring entity shall extend the deadline in order to allow the suppliers and contractors to 
consider the clarifications or modifications of the specification of essential provisions of the 
procurement in their prepared tenders (oferta). 

2. If a supplier or contractor is not able to submit a tender (oferta) in the assigned time due to ( 
circumstances beyond its control, a procuring entity may extend the deadline for submitting 
tenders (oferta) upon motion of the supplier or contractor. 

3. The extension of the deadline for submission of tenders (oferta) is permitted only before the 
original deadline has passed. I 
4. The procuring entity shall give prompt notice of any extension of the deadline to each supplier 
or contractor to wh'ch the procuring entity provided the specification of the essential provisions 67 of the procurement. I 

Art. 40 

1 .  The entity submitting a tender (oferta) shall remain bound by the tender (oferta) during the 
I 

time specified in the specification of the essential provisions of the procurement, no longer, 
however, than 90 days. This period of time shall commence at the deadline for the submission of ( 
tenders (oferta). 

7 Paragraph 4 of Article 39 was amended by the Law dated July 6, 1995, This paragraph formerly read: "Notice of 
any extension of the deadline shall be given promptly to each suppplier or contractor to which the procuring entity 
provided the specification of the essential provisions of the procurement." ! 



2. Prior to the expiry of the period that the submitted tenders (oferta) &e binding, the procuring 
entity may request suppliers or contractors to extended the period for an additional specified 
period of time. 

3. Refusing to accept the request of the procuring entity shall not forfeit the tender security 
(wadium). 

4. Suppliers or contractors that agree to an extension of the period that their submitted tenders 
(oferta) are binding shall be required to extend the period of effectiveness of tender security 
(wadium) it provided, or if this is not possible, to provide a new tender security (wadiurn) to 
cover the extended period that the tender (oferta) is binding. 

5. A modification or withdraw of a tender (oferta) by a supplier or contractor prior to the deadline 
for submission of tenders (oferta) shall be effective. 

Art. 41 

1. A supplier or contractor submitting tenders (oferta) is obligated to provide a tender security 
(wadium) within the range of 1 - 5% of the value of the subject matter of procurement in 
accordance with the value determined for the procurement and the principles specified in the 
specification of the essential provisions of the procurement. 

2. The tender security (wadium) may be provided in cash, state securities, guarantees made by 
credit institutions, and with permission of the procuring entity, in stocks accepted for public 
dealings, in deposit certificates payable to the bearer, or in bills of exchange (weksel). 

3. In cases where the cost of organizing the tendering are not significant, the Chairman of the 
Office, upon the motion of the procuring entity, may agree to renounce the duty to submit a 
tender security (wadiurn) by suppliers or contractors entering the tendering. 

Art. 42 

1. The procuring entity shall return tender security (wadiurn) upon: 

1) the passing of the deadline set forth in Art. 40, paragraph 1, 

2) the execution of the contract and the submission of the required security for the full 
performance of the contract, 

3) the termination of the tendering proceedings without selecting an offeror, 

4) the revocation of the tender (oferta) prior to the deadline for the submission of tenders (oferta). 

2. The offeror whose offer was selected shall forfeit its tender security (wadium) to the procuring 
entity onIy if: 



1) the offeror refixes to sign the agreement under the conditions defined in its tender, 

2) the offeror refuses to provide the required security for 111 performance of the contract. ! 
i 

Art. 43 

1. The tenders (oferta) shall be opened at the place and the time specified in the announcement of 
the tendering. I 
2. The offerors may be present at the opening of the tenders (oferta). 1 - 
3. The name and address of each offeror whose tender (oferta) is opened, as well as the price of 
each tender (oferta) shall be announced immediately to those persons present at the opening of 
the tenders (oferta) and recorded immediately in the official record of the tendering proceeding. I 
4. The information referred to in paragraph 3 shall be communicated upon request to the offerors 
who have not been present at the opening of tenders (oferta). I 

Art. 44 

1. During the course of evaluating the submitted tenders (oferta), the procuring entity may require 
a supplier or a contractor to clarify its tender (oferta). I 
2. No changes in the content of the tender (oferta), especially the change of price and no 
negotiations between the procuring entity and the offeror concerning the submitted tender # 
(oferta) shall be permitted. 

3. The procuring entity shall correct obvious errors on the face of a tender (oferta) and 
immediately inform the offeror about the correction. 

I 
Art. 45 

A tender (oferta) shall be rejected if: I 
1) the tender (oferta) does not satisfy the principles set forth in this Law and the requirements set 
forth in the specification of essential provisions of the procurement, 

2) the offeror does not agree to the correction of obvious errors in the content of its tender 
(o ferta). 

Art. 46 

1. The tender shall be canceled in the cases, when: 



1) less than two valid offers (oferta) are submitted, 

2) all offers are rejected, 

3) the.price of the most adhtageous offer is higher than the amount allocated by the procuring 
entity for the given procurement, 

4) the execution of the procurement is no longer in the public interest because of a serious change 
of circumstances which could not have been reasonably foreseen. 

2. In the notification of cancellation of the tender, the procuring entity shall state the reasons for 
such cancellation without having to justify them in detail. 

3. The procuring entity shall send, promptly, the notification mentioned in paragraph 2 to all 
offerors. '/S 

Art. 47 

The offerors shall have no claims against the procuring entity for its rejection of tenders (oferta). 

Art. 48 

Only the principles and criteria set forth in this Law and in the specification of the essential 
provisions of the procurement shall apply in-the selection of a tender (oferta). 

Art. 49 

Having considered the national preferences, if such preferences apply, the best offer shall be 
selected. 

Art. 50 

1. The procuring entity shall give prompt notice of the selection identifying the name and the seat 
(siedziba) of the successful offeror and the price of its tender (oferta).'h 

2. The announcement with the information referenced in paragraph 1 shall be posted promptly in 
a public place at the site (siedziba) of the procuring entity. 

Article 46 was amended by the Law dated July 6, 1995. This Article formerly read: "1. In the event that there are 
less than two valid tenders (oferta) submitted or all offers are rejected, the tendering is declared canceled, and all 
participants shall be informed immediately of this fact. 2. Notice of declared cancelation of the tendering shall 
provide the reasons for the declaration of cancelation, but the procuring entity shall not be obligated to provide 
detailed justification." 
9 Paragraph 1 of Article 50 was amended by the Law dated July 6, 1995; This paragraph formerly read: "The other 
offerors shall be promptly notified of the selection identifying the name and the seat of the successful offeror and 
the price of its tender." 



3. If the announcement of tendering was published in the Bulletin of Public Procurements, the 
announcement referenced in paragraph 2 shall be announced in this Bulletin. 

I 
4. The Chairman of the Office, by special order, shall define: 

- .  
I 

a) the form for the announcement of the selection of the offer, 

010 b) additional information that must be contained in this announcement. 
I 

Art. 51 1 
1. If the procuring entity selects a tender (oferta) pursuant to the provisions of this normative act, 
it is obligated to sign a contract within a time period not less than seven days from the day of the 
announcement referenced in Art. 50, paragraph 2. 

I 
I - 

2. Notice of acceptance of a tender (oferta) defining the deadline for-executing the contract, shall 
be delivered promptly to the selected offeror. I 

Art. 52 

If the offeror whose tender (oferta) has been selected avoids signing a contract, or fails to provide 
requisite security for full performance of the procurement contract, the selection of tenders 

I 
(oferta) shall be conducted again among the already submitted tenders (oferta), unless all other 
tenders (oferta) were rejected or the time period referenced in Art. 40, paragraph 1 has passed. I 
CHAPTER 5. TWO-STAGE TENDERING 

Art. 53 

In a two-stage tendering, the suppliers or contractors submit initial offers in the first stage 
without specifying the price. The procuring entity may request suppliers or contractors to define 
the parameters of the subject matter of the procurement. The second stage is a limited tendering 

I 
for selected offerors and may be preceded by negotiations between the procuring entity and 
offerors. I 

Art. 54 

Two-stage tendering shall be used when one of the following circumstances occurs: 

1) it is not possible to determine in advance the specific technical characteristics and quality 
features of the deliveries, services or construction being ordered, 

10 Paragraph 4 was added to Article 50 by the Law dated July 6, 1995. 



2) negotiations with suppliers or contractors are necessary because of the special nature of the 
deliveries, services or construction, 

3) the subject matter of the procurement is research, experiment, preparation of a scientific 
opinion, or performance of other specialized services. 

Art. 55 

The provisions regarding unlimited tendering shall apply to two-stage tendering, unless the 
provisions of this Chapter state otherwise. 

Art. 56 

1. The announcement about the organization of a two-stage tendering shall contain at the 
minimum: 

1) the name and the address of the procuring entity, 

2) a description of the subject matter of the procurement, including technical and other 
parameters, and in the case of construction procurements, the location and the type of 
construction, 

3) the description of the criteria that the procuring entity will apply in selecting the offer and the 
importance of this criteria, 

4) the time period, the deadline and the place to submit the initial offers. 

2. In the specification of the essential provisions of procurement, the procuring entity may 
request suppliers or contractors to define the method and the time of performance, the technical 
parameters, the quality and other characteristic features of deliveries, services or construction. 

3. The chairman of the Office may, by special order, determine additional information that 
should be included in an announcement of a two-stage tendering. 

Art. 57 

1. The deadline for submitting initial offers ca ot be shorter than six weeks after publication of 6% the announcement about a two-stage tendering. 

2. In justified cases and on motion of the procuring entity the Chairman of the Office may agree 
2- to a shorter deadline than the one indicated in paragraph 1. 

Art. 58 

I I This Paragraph was designated paragraph 1 by the Law dated July 6, 1995 
I2 Paragraph 2 was added to Article 57 by the Law dated July 6, 1995. 



The procuring entity may negotiate with each supplier or contractor the content of a submitted 
offer, keeping confidential the content of conducted negotiations. I 

Art. 59 

After submission of initial offers, the procuring entity may modify the technical and quality 
requirements set forth in the specification of the essential provisions of the procurement, as well 
as modify the criteria for evaluating the offers@'? I 

Art. 60 

In the invitation to submit final offers, the procuring entity shall inform suppliers or contractors 
I 

about any modifications made in the specification of the essential provisions of the procurement. I 
Art. 61 

For the second stage of tendering, the procuring entity selects suppliers or contractors whose 
tenders (oferta) satisfy the requirements of the initial specification, inviting them to submit their 

I 
final offers, with price. The place, the time period and the deadline for submission of final offers 
shall be specified in the invitation. 

Art. 62 

shall provide tender security (wadium) when entering the second stage 
of the tenderin I 
CHAPTER 6.  OTHER PUBLIC PROCUREMENT PROCEEDINGS I 

Art. 63 

Negotiations-with-retaining-competition is a public procurement procedure in which the 
procuring entity negotiates the provisions of a procurement contract with a sufficient number of 
suppliers or contractors to ensure competition, but not less than three. 8 

Art. 64 

13 Article 59 was amended by the Law dated July 6, 1995. This Article formerly read: "After submission of initial 
offers, the procuring entity may modify the technical and quality requirements set forth in the specification of the 
essential provisions of the procurement, as well as modify the criteria for evaluating the submitted offers." 
14 Article 62 was amended by the Law dated July 6, 1995. This Article formerly read: " A supplier or contractor that 
is not going to submit a final offer may withdraw from the tendering without forfeiting its tender security 
(wadium)." I 



1. ~e~otiations-with-retaining-competition may be used when one of the following 
circumstances occurs: 

1) the conditions set forth in Art. 54 are satisfied, 

2) when there is an urgent need for the procurement and the urgency was not the fault of the 
procuring entity and could not have been foreseen, 

3) when the required number of valid tenders are not submitted in a proceeding or all tenders are 
rejected and there are grounds to assume that subsequent tendering will not lead to the signing of 
a contract. 

Art. 65 

1. In negotiations-with-retaining-competition, negotiations may be preceded by sending 
invitations to submit initial. offers to a sufficient number of suppliers or contractors. 

2. The invitation to submit initial offers shall contain at least the data defined in Art. 56, 
paragraph 1. 

Art. 66 

1. All requirements, clarifications and information, as well as documents associated with the 
negotiations, shall be provided to suppliers or contractors equally. 

2. The conducted negotiations shall be confidential. Neither party may, without the consent of 
the other party, disclose technical and trade information concerning the negotiations. 

3. After all negotiations are completed, the procuring entity requests all participants to submit 
their final offer, including price, and selects the best offer. 

4. The provisions of Art. 47-5 1 apply to negotiations-with-retaining-competition, as relevant. 

Art. 67 

Request-for-quotations is a public procurement procedure in which the procuring entity addresses 
a request for quotations for readily available goods or services to such a number, but not less than 
four, of suppliers or contractors to ensure selection of the best offer and to ensure competition 
and an efficient proceeding. 

Art. 68 

Request-for-quotations may be used when a procurement is for deliveries of readily available 
goods or for services with established quality standards. 



Art. 69 

1. Each of the suppliers or contractors may propose only one price and can not change it. No ) 
negotiation . , of price shall be conducted. 

2. The procuring entity sighs a public procurement contract with the supplier or contractor that 
submitted the lowest price. 

Art. 70 

Single-source procurement is a public procurement procedure in which the procuring entity signs 
a procurement contract after negotiating with one supplier or contractor only. I 

Art. 71 

The procuring entity may issue an order for a procurement by a single-source procedure only 
when one of the following circumstances occurs: I 
1) it undertakes some additional orders, not exceeding 15% of the value of the previous 
procurement, and it is necessary to retain the same norms, parameters and standards, 1 
2) it signs a contract for research, experiment, or preparation of a scientific opinion, I - 
3) the specific type of deliveries, services or construction are available only from a particular 
supplier or contractor, 

4) it conducts a public procurement for creative project works or for creative activity in the area 
of arts and culture, 

5) only one supplier or contractor can be used because a legally permitted national preference is 
applied, I 
6) particular economic or social (spoleczne) circumstances that could not have been foreseen by 
the procuring entity necessitates the immediate performance of the procurement. 

7) the value of the procurement does not exceed the equivalent of 1000 ECU or the share of, 
public funds in the financing of the procurement does not exceed the equivalent of 1000 E C @ ~  I 
2. The Council of Ministers shall define by ordinance the scope of project works and the 
procedures for conducting competition for works, as described in paragraph 1, subparagraph 4. 

CHAPTER 7. PUBLIC PROCUREMENT CONTRACTS 

15 Subparagraph 7 was added to Article 71, paragraph 1 by the Law dated July 6, 1995. 



Art. 72 

The provisions of the Civil Code and Civil Procedure Code 
procurement contracts, when this Law does not state otherwise. 

Art. 73 

Public procurement contracts are enforceable at the moment of sign 

shall be applied to public 

ing by both parties. 

Art. 74 

Public procurement contracts shall be in written form under pain of invalidity, but not when 
QI b special provisions of law require another special form. 

2. The provisions of paragraph 1 of this Article shall not apply to the single-source procurements 
under the circumstances defmed in Article 71, paragraph 1, subparagraph 7917 

Art. 75 

1. The procurement entity may request from a supplier or contractor a security for full 
performance of the contract. 

2. The security referenced in paragraph 1 may be provided in cash, state securities, guarantees 
made by state institutions, bank guarantees, the liens of public papers (papiery wartosciowe), that 
State Treasury emits or guarantees, and with permission of the procuring entity, in stocks 
accepted for dealings, in deposit certificates payable to the bearer, or in bills of exchange 
(weksel) and guarantees made by physical persons or legal persons. The security cannot be 
higher than a double value of fines reserved upon the contract or than a value more than 80% of 
the value of the procurement. 

3. The Minister for Physical Planning and Construction shall, by ordinance, establish the 
threshold value of construction for which the security for full performance of the contract is 
necessary and shall determine the form of the security. 

Art. 76 

1. It shall be prohibited to change any element of a signed contract and to introduce new 
elements into a signed contract, when the modification would change the content of the offer that 
was the basis for selecting the offeror and would increase the cost for the procuring entity, unless 
the necessity of introducing a change based on this circumstance could not have been foreseen at 
the moment of signing the contract. 

2. A change done in violation of paragraph 1 is invalid. 

16 This Paragraph was designated paragraph 1 by the Law dated July 6, 1995. 
17 Paragraph 2 was added to Article 71 by the Law dated July 6 ,  1995. 



3. The Chairman of the Office may motion (wystqpid) to a court to state (stwierdzenie 
naleinoici) the invalidity of a modification, referenced in paragraph 1. 

Art. 77 

If an essential change of circumstances arises that was impossible to foresee at the time of 
signing the contract and makes the performance of the contract contrary to the public interest, the 
procuring entity may terminate the contact within one month from the date of learning about the I 
circumstances. When a contract is terminated in these circumstances, the supplier or contractor 
is entitled to require only payment for the partial performance of the contract. I 

Art. 78 

1. If a controversy connected with the performance of a public procurement contract arises, the 
I 

supplier or contractor is obligated to exhaust the grievance procedure by addressing its claims to 
the procuring entity. I 
2. The procuring entity is obligated to consider claims of a supplier or contractor and respond in 
writing within 21 days fiom the date the claim was filed. I 
3. If the procuring entity rejects the claim or doesn't reply within the prescribed time period 
referenced in paragraph 2, the supplier or contractor may turn to the courts. I 
CHAPTER 8. PROTESTS AND APPEALS 

Art. 79 

1. Suppliers and contractors, whose legal interests have been infringed by a violation of the 
principles of public procurement described in this Law by the procuring entity, are entitled to I 
review of its complaints according to the procedures described in this Chapter. 

2. The following shall not be subject of review proceedings: ! 
1) the selection of a procedure for a public procurement proceeding, I 
2) the application of a national preference, 

3) the rejection of all tenders (oferta). 

Art. 80 

Against the activities undertaken during the course of a .public procurement proceeding, the 
supplier or contractor may submit a written protest with reasons to the procuring entity. I 



Art. 81 

1. In the event that a protest is filed, the procuring is prohibited from signing the public 
procurement contract until the protest is finally resolved, 

2. In the circumstances referenced in Art. 64, paragraph 1, subparagraph 2, the Chairman of the 
Office may permit the signing of the contract before final resolution of protest. 

Art. 82 

1. A protest may be filed within seven days &om the day when the supplier or contractor has 
learned or could have learned of the circumstances giving ground for its filing. 

2. Filing of the protest is admissible only before the signing of the public procurement contract. 

3. The procuring entity shall reject a protest filed after that date. 

Art. 83 

1. The procuring entity shall promptly inform the suppliers and contractors participating in the 
particular proceeding about the filing of a protest. 

2. The suppliers and contractors participating in the public procurement proceeding who join the 
protest proceeding within thee  days from the time of receiving the notice referenced in 
paragraph 1 also shall be deemed participants of the protest proceeding. 

3. A supplier or contractor who did not join the protest proceeding can not thereafter file a protest 
citing the same circumstances. 

Art. 84 

1. The procuring entity shall review the protest within seven days from the date of filing. 

2. In the decision justifying resolution of the protest, the procuring entity shall list the reasons for 
the decision, and shall provide instructions about how to file an appeal and the time period for 
filing. 

3.  In cases where the protest is upheld, the procuring entity shall redo the protested activity 

4. Failing to review the protest within the assigned time period shall be deemed a dismissal of the 
protest. 

Art. 85 



1. After filing the protest, the procuring entity shall suspend the procurement proceeding until the 
time the protest is reviewed but no longer than seven days, unless: 

I 
1) the protest is obviously unjustified, 

- " 

I 
2) the procuring entity or 'other supplier or contractor might sustain disproportionately greater 
damage in relation to that which threatens the person filing the protest, I 
3) the suspension of the proceeding is against an important public interest. I 
2. A decision suspending the procurement proceeding can not be appealed. 

Art. 86 

1. Upon resolution or rejection of the protest, or in case of failure to resolve the protest in due 
time, the interested supplier or contractor may file an appeal.p~ 

I 
2. An appeal may be filed with the Chairman of the Office, with simultaneous notice to the 
procuring entity, within three days from the day of delivering the decision resolving the protest or 

I 
within seven days from the deadline for reviewing the  protest.'/;^ I 

Art. 87 

The laws of the conciliatory courts established in the Civil Procedure Code shall be applied to I - - 
appeal proceedings if this Law does not state otherwise. 

Art. 88 
I 

The appeals shall be reviewed by a panel of three arbiters selected from the list of arbiters 
maintained by the Chairman of the Office. One of the arbiters shall be selected by the supplier or 

I 
contractor who has filed the appeal, one shall be selected by the procuring entity, and one by the 
Chairman of the Office. I 

Art. 89 

1. Simultaneously with filing the appeal, the supplier or contractor shall select an arbiter. 

2. After the appeal has been filed, the Chairman of the Office shall promptly request the I 
- .  

procuring entity to select its arbiter within three days of the date of receiving his request. 

I 
18 Paragraph 1 of Article 86 was amended by the Law dated July 6 ,  1995. This paragraph formerly read: "upon 
resolution of the protest, or in case of failure to resolve the protest in due time, the interested supplier or contractor 
may file an appeal." 
19 Paragraph 2 of Article 86 was amended by the Law dated July 6 ,  1995. This paragraph formerly read: "An 

I 
appeal may be filed with the Chairman of the Office within three days from the day of delivering the decision 
resolving the protest or within seven days from the deadline for reviewing the protest." I 



3. If the participants of the appeal proceeding fail to select an arbiter within the prescribed time, 
the arbiter shall be selected by the Chairman. 

4. Among the selected arbiters, the'Chairman shall appoint the chairman of the panel of arbiters, 

5. A decision o exclude an arbiter from an appeal proceeding shall be resolved by the Chairman 
dA0 of the Office. 

Art. 90 

1. The panel of arbiters shall review the appeal within 14 days from the day the appeal was filed. 

2. When reviewing appeals, the panel of arbiters shall uphold or reject the appeal and shall assess 
the cost of the appeal proceeding. 

3. When upholding the appeal, the panel of arbiters can: 

1) order the procuring entity to do or redo an action, or declare an action invalid except the action 
of signing the public procurement contract, 

2) cancel the public procurement proceeding. 

Art. 91 

The participants of the proceeding shall cover the costs of the proceeding according to the 
outcome of the proceeding. 

Art. 92 

1. The Chairman of the Office shall, by special order, determine: 

1) the procedure of appeal proceedings, 

2) the conditions for entry on and dismissal from the list of arbiters, 

Q 3) the fee for arbiters. 

2. The Chairnlan of the Office shall enter on the list of arbiters persons selected among 
candidates submitted by: 

1) Chairman of the Office, 

2) ministers, managers of central offices and voivods, 

20 Paragraph 5 was added to Article 89 by the Law dated July 6, 1995. 
21 Subparagraph 3 was added to Article 92, paragraph 1 by the Law dated July 6, 1995. 



3) state-wide territorial self-government organizations and regional account chambers, I 
4) professional associations, economical self-governments and other economical self- 
governmental organizations. 

CHAPTER 9. TEMPORARY AND FINAL PROVISIONS, AND CHANGES IN 
EXISTING PROVISIONS I 

Art. 93 

In the law of October 7, 1992, on regional account chambers (Dz.U. No. 85, item 428) the 
following changes are made: I 
1) Art. 1 par 1 shall read: 

" 1. Regional account chambers, hereinafter referred to as "chambers" are hereby called for the 
purpose of controlling the finances and public procurements (in a range determined by special 
order of the Chairman of the Office of Public Procurement) of the self-governments, unions of I 
self-governments, other communal legal persons and local self-govemme&d legislatures", 

2) in Art. 13: 1 
a) in par. 4 after the words: "... for the first half of a year" the following words shall be added: 
"and about conducted public procurements", I 
b) in par. 5 after the words: "... assigned to the self-governments", the following words shall be I 
added: "and information about performing public procurements", 

3) Art. 21 par. 2 shall read: I 
"2. Regarding the negative opinions issued in matters described in Art. 13 subparagraphs 4 and 5, 
the chamber shall infomi the proper voivod as well as the Minister of Finance and the Chairman 
of the Office of Public Procurement". 

I 
Art. 94 

In the law of January 5 ,  I991 - Budget Law (D2.U. 1993, No. 72, Item 344) the following 
changes are made: I 
I )  in art. 42: 

a) par. 1 pt. 5 is deleted, 



b) par. 3 is deleted, 

2) Art. 57 pt. 14 shall read: 

"14) to contravene the rules, forms and procedures for conducting public procurements 
determined by the Law of June 10, 1994 on Public Procurement. @z.U. No. 76. Item 344 and 
No. 130, Item 645) 

Art. 95 

The previous provisions shall apply to public procurement proceedings that commence before the 
day of entry into force of this ~ a w ?  

Art. 96 

From January 1 to December 3 1, 1995, the ruling body of the territorial self-government entities 
may state that the public procurements funded from own funds are conducted according to the 
provisions of this Law. This statement can not be revoked. 

Art. 97 

1. This normative act becomes effective on January 1, 1995, except that: 

1) the provisions of Art. 7-12, and Art. 92 become effective upon the date of promulgation, 

2) the provision of Art. 4, paragraph 1, subparagraph 3 in the part referring to public 
procurements funded by own funds and the provisions of Art. 3 1 become effective on January 1. 

22 This paragraph was revised by the Law dated July 6 ,  1995. This paragraph formerly read: " Regarding public 
procurements commenced before this Law entered into force, the previous legal provisions and principles shall be 
applied." 

The July 6 ,  1995 amendment to the Law of June 10, 1994 on Public Procurement was published on 
Article 2 of  this amendment provides that : " A11 matters not commenced and not completed by the day of entry into 
force of this Law (the amendment) shall be governed by the provisions of  the Law of June 10, 1994 on Public 
Procurement in its present wording." Article 3 of the amendment provides that: "This Law (the amendment) enters 
into force after 14 days from its announcement." 
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Appendix 1C 

Law No. 8666 OF June 21, 1993 

Regulates article 37, XXI of the Federal Constitution, institutes 
rules for biddings and agreements with the Public Administration, 

and makes other provisions. 

THE PRESIDENT OF THE REPUBLIC 

I hereby make known that Congress decrees and I sanction the following law: 

CHAPTER I. GENERAL PROVISIONS 

SECTION I. PRINCIPLES 
Article 1.-This law establishes general rules on biddings and administrative 

agreements for works, services (including advertising), purchases, disposals and 
leases within the sphere of authority of the federal government, states, the Federal 
District and municipalities. 

Sole Paragraph-In addition to the direct administrative bodies, all special 
funds, autonomous government entities, public foundations, stateawned compa- 
nies, mixed-capital companies and other entities directly or indirectly controlled by 
the federal government, states, the Federal District and municipalities are subject 
to the ruling of this law. 

Article 2.-The works, services-including advertising-purchases, sales, dis- 
posals, concessions, permissions and leases involving the Public Administration 
and third parties shall necessarily be preceded by bidding, with the exception of the 
events provided for herein. 

Sale Paragraph-For the purposes of this law an agreement shall mean any and 
all contracts between the Public Administration and private entities in which there 
is a binding arrangement stipulating reciprocal obligations, regardless of the name 
given thereto. 

Article 3.-The bidding is designed to guarantee observance of the constitution- 
al principle of isonomy and to select the bid that is most advantageous for the 
Administration, and shall be processed and judged strictly in accordance with the 
basic principles of legality, impersonality, morality, equality, publicity, administra- 
tive probity, abidance by the announcement to bid, objective judgment, and other 
related items. 

Paragraph 1.-Public agents are prohibited: 
I.-to permit, provide for, include or forebear, in announcements to bid, any 

clauses or conditions that commit, restrict or thwart the competitive character 
thereof and establish preferences or distinctions in light of the native land, 
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headquarters or domicile of the bidders, or  any other circumstance that is 
impertinent or irrelevant to the specific subject mattcr  of  the agreement; 

11.-to establish differentiated treatment of a comnlercial, legal, labor, social 
security or any other nature between Brazilian and foreign companies, including as 
regards currency, type and place of payments, even when involving financings from 
~nternational agencies, with due regard for the provisions of the following 
paragraph and what is established in Law No, 8248, article 3 of October 23, 1991. 

Paragraph 2.-In order to break a tie between bids under equal conditions, the 
preference criteria below will be successively ensured to  goods and services: 

I.-produced or rendered by Brazilian doqestic-capital companies; 
11.-produced in Brazil; and 
111.-produced or  rendered by Brazilian companies. 
Paragraph 3.-The bidding shall not be confidential and,  accordingly, the acts of 

11s procedures shall be made public and accessible to  the public at large with the 
exception of the bid contents, up to the moment such bids are opened. 

Article 4.-All of the parties that participate in t h e  bidding promoted by the 
bodies or entities mentioned in article 1 have the subjective public right to full 
compliance with the pertinent procedure established in this law, and any citizen 
may accompany the development thereof provided helshe does not interfere in 
such manner as to disturb or impede development o f  the  works. 

Sole Paragraph-The bidding procedure set forth herein characterizes a formal 
~dministrative act, regardless of the sphere of the Public Administration in which it 
is performed. 

Article 5.-All the values, prices and costs utilized in the biddings shall be 
denominated in Brazilian currency, with the exception o f  the provisions of article 
42 hereof, and each unit of the Administration when paying obligations related to 
the supply of goods, leases, works and services shall observe the strict chronological 
order of their due dates for the different sources of funds, except when there are 
relevant reasons of public interest and upon prior justification of the competent 
authority, duly published. 

Paragraph 1.-The amounts of the credits mentioned in this article shall be 
adjusted by the criteria set forth in the announcement to bid with a view to 
preserving the value thereof. 

Paragraph 2.-The adjustment dealt with in the previous paragraph shall be 
charged to the same budget as the credit to which such adjustment refers. 

SECI'ION 11. DEFINITIONS 
Article 6.-For the purposes of this law the following items shall have the 

meanings below: 
I.-Works-all construction, remodeling, manufacturing, restoration or expan- 

;ion carried out by direct or  indirect execution; 
11.-Service-all activity destined to obtain a specific goal of interest to the 

idministration, namely: demolition, repair, installation, assembly, operation, 
upkeep, restoration, adaptation, maintenance, transportation, lease of goods, 
publicity, insurance or technical/professional works; 

111.-Purchase-all remunerated acquisitions of goods in one o r  separate lots; 
IV.-Disposal-all transfer of ownership of goods to  third parties; 
V.-Works, services and purchases on a large scale-those whose estimated 

- R = ~ ~ R U . ~ ~ I  value exceeds twenty-five (25) tllnes the hmlt estabhshcd ~n article , ~ t e m  I c I 

this law; 
VI.-Performance Bond-a bond that guarantees full compliance with t l  - 

obligations assumed by companies in biddings and agreements; 
VI1.-Direct Execution-what is carried out by the bodies and entities of tl 

Administration through their own means; 
VI1I.-Indirect Execution-what the body or entity contracts with third partic 

and may be of the following types: 
global pre-fixed price works-when execution of lhe work or service 
contracted for a certain and total price; '.. 
works per unit grice-when execution of the work or  service is contract( 
for the certain price of specific units; 
(VETOED) 
task-when manpower is contracted for small jobs for a certain price; wi 

>. 
er, 

or  without the supply of materials; 8 
turnkey works-when an undertaking is contracted in its entirety, i nch  C) 

ing all steps of the works, services and necessary installations unde'r tl ' 

entire responsibility of the contractor until delivery thereof to the pri cip 1 55 in conditions to start up operations, meeting the technical and leg 
requirements for use thereof in structural and operational safety con< b& 
tions and with characteristics in line with the purposes for which it w 
contracted; 

IX.-Basic Plan-the group of necessary and sufficient elements with a level . 
precision suitable to define the works or services, or  the combination of works 
services that are the subject matter of the bidding, elaborated based on indicatio 
of preliminary technical studies that ensure the technical feasibility and adequa 
treatment of the environmental impact of the enterprise and that permit evaluatic . 1Lt 
of the cost of the works and definition of the methods and term of execution. TI m 
plan should contain the following elements: 

development of  the solution chosen so as to supply an overall view of t l  
works and to clearly identify all of the elements that compose it; 
global and localized technical solutions in sufficient detail, in order 
minimize the necessity of either reformulation or  variations during tl 
elaboration phases of the working plan and implementation of the wor 
and assembly; 
identification of the types of services to be executed and the materials ar 
equipment to be included in the works, as well as the specifications there 
that ensure the best results for the undertaking without thwarting tl 
competitive nature for execution thereoc 
information that allows for the study and devising of constructic 
methods, temporary installations and organizational conditions for tl 
works without thwarting the competitive nature for execution thereo 
subsidies to devise the plan for the bidding and management of the work 
comprising scheduling, supply strategy, inspection rules and other da 
required for each case; 
a detailed budget of the global cost of the works based on quantitative da 
regarding services and supplies appropriately evaluated; 

X.-Working Plan-the set of elements necessary and sufficient for tl 
(Rc.1.32-7/96) App. IC- 
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complete execution of the works, pursuant to thc pertinent rules of the Brazilian 
Association of Technical Standards-ABNT; 

XI.-Public Administration-direct and indirect administration of  the Federal 
Government, the states, the Federal District and the municipalities, including 
entities with a private identity under the control of  the public authorities and the 
foundations organized or  maintained thereby; 

XU.-Administration-body, entity or  administrative unit through which the 
Public Administration operates and acts on a concrete basis; 

XII1.-Official Press-official media of the Public Administration; 
XIV.-Principal-the body or entity that signs the contractual instrument; 
XV,-Contractor-the individual o r  legal entity that signs the agreement with 

the Public Administration; 
XVI .-Committee-permanent or special committee created by the Adrninis- 

tration with the purpose of receiving, examining and adjudicating all documents 
and procedures related to biddings and to registration of bidders. 

SECTION 111. WORKS AND SERVICES 
Article 7.-The biddings for execution of works and for rendering of services 

shall comply with the provisions of this article and, specifically, with the following 
sequence: 

I.-basic plan; 
11.-working plan; 
111.-execution of works and services. 
Paragraph 1.-Execution of each step shall be mandatorily preceded by the 

conclusion of the works related to the previous steps and by the competent 
authority's approval thereof, with the exception of the working plan, which may be 
concurrently developed with execution of the works and services, provided that it 
has also been authorized by the Administrr$ion. 

Paragraph 2.-The works and services may only be under bidding when: 
I.-there is a basic plan that has been approved by the competent authority and 

is available for examination of the parties interested in participating in the bidding 
process; 

11.-there is a detailed budget in spread sheets with the composition of all unit 
costs thereof; 

111.-there is a forecast of budget funds that ensure payment of obligations 
resulting from works or services to be executed during the fiscal year in course, 
pursuant to the respective time schedule; 

IV.-the outcome has been included in the objectives established in the 
' -- 1 .- multiyear plan under article 165 of the Federal Constitution, should it be the case. 
- Paragraph 3.-It is prohibited to include in the object of the bidding the 

obtainment of financial resources for execution thereof, whatever its origin may be, 
" except in cases of undertakings executed and exploited under the system of 

-r- 
concession, pursuant to specific legislation. 

Paragraph 4.-It is furthermore prohibited to  include in the object of the 
bidding the supply of materials and services without a forecast of quantities or  the 
quantitative data of which does not correspond to the actual forecast of the basic or  
working plan. 

Paragraph %-Biddings cannot include in their objects goods and services 
I -.I l s m mm m m 
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without a market similar, or  with exclusive trademarks, characteristics 
specifications, except for those cases in which it is technically justifiable 
furthermore, when the supply of such materials and services is carried out und 
system of contracted administration, duly established and detailed on 
announcement to bid. 

Paragraph 6.-Infringement on the provisions of this article shall c; 
annulment of the acts or  agreements executed and liability of the party that 
given rise thereto. 

Paragraph 7.-For.the purposes of judging price bids, monetary adjustmer 
the payment obligations as from each payment deadline &d. actual payn 
thereof shall not be computed within the work or service price; accordingly, 
such monetary adjustment shall follow the criteria that are to be established ir 
announcement to bid. 

Paragraph 8.-Any citizen may request the Public Administration to pro 
the quantitative data on the works and unit prices of any executed works 

Paragraph 9.-The provisions of this article also apply, when suitable, to c 
in which bidding has been waived or is inapplicable. 

Article 8.-Execution of the works and services shall always be scheduled i 
entirety, with forecasts of current and final costs and with due regard for 
execution time frames therefor. 

Paragraph 1.-The works, services and supplies shall be divided into as n 
portions as shown technically and economically feasible, at the discretion of 
suitability to the Administration, and the bidding shall proceed with a vie, 
taking the utmost advantage of the available resources on the market an 
fostering competition without loss of the economy of scale. 

Paragraph 2.-The unjustified delay in executing a portion of the work 
services is prohibited if total execution thereof has been forecast in the budget, 
the exception of insuficient funds or  evidenced technical reason justified 
detailed order issued by the authorities, as mentioned in article 26 of this 

Paragraph 3.411 the event of phase-in execution, including in the 
permitted herein, each step or set of steps of the works, services or  supply I 

correspond to  a distinct bidding, according to the bidding mode otherwise app 
to total execution of the object of the bidding. 

Paragraph 4.-In any case, the corresponding expenditure shall be authoi 
v i s - h i s  the final cost of the projected works or services. 

Article 9.-The following shall not participate, directly or indirectly, ir 
bidding or execution of works or services and in the supply of goods nece 
therefor: 

I.-the author of the basic or  working plan, whether an individual or legal el 
11.-the company, individually or in a consortium, that is responsiblc 

elaboration of the basic or working plan, or for which the author of the plan ac 
director, manager, shareholder or owner of more than five percent (5%) ( 
voting or  controlling capital, or as a technician in charge or subcontracto 

111.-civil servant or  director of the contracting body or entity or the ! 
responsible for the bidding. 

Paragraph I.-The author of the plan or the company mentioned in ite 
hereof is permitted to participate in the bidding for works or services, or i~ - . , 7  I I I I I m I 



m u = . -  
executioh thereof as consultant or technician, with monitoring, supervision or  
management duties, exclusively at the service of the  interested Administration. 

Paragraph 2.-The provisions of this article do not impede the bidding or  
contracting of works or services that include elaboration o f  the working plan as a 
charge of the contractor, or for a price previously established by the Administra- 
[Ion. 

Paragraph 3.-For the purposes of this article, indirect participation shall mean 
the existence of any bond of a technical, commercial, economic, financial o r  labor 
nature between the author of the plan-whether, an individual o r  legal entity-and 
the bidder or party responsible for the serviced supplies and works, including the 
supply of goods and services necessary therefbr. 

Paragraph 4.-The provisions oFthe preceding paragraph apply to the members 
of the bidding committee. 

Article 10.-The works and services may be executed in the following systems: 
].-direct execution; 
11.-indirect execution consisting of the following types: 
(a) global fixed-price works; 
(b) unit-price works; 
(c) (VETOED) 
(d) task; 
(e) turnkey works. 

Sole Paragraph-(VETOED) 
Article 11.-The works and services designed for the  same  purposes shall have 

plans standardized as per types, categories or  classes, except when the standard 
plan does not meet the distinct conditions of a location o r  the  specific requirements 
of an undertaking. 

Article 12.-The basic plans and working plans for works and services shall 
mainly take into consideration the following requirements: 

1.-safety; 
11.-practicality and suitability to the public interest; 
111.-cost-effectiveness in execution, upkeep and operation; 
1V.-possibility of using manpower, materials, technology and raw materials 

existing in the location for execution, upkeep and operation; 
V.-ease of execution, upkeep and operation, without adversely affecting 

durability of the works or service; 
VI.-adoption of adequate technical rules; 
VI1.-environmental impact. 

SECTION IV. SPECIALIZED PROFESSIONAL TECHNICAL 
SERVICES 

Article 13.-For the purposes of this law, 'specialized professional technical 
services are considered to be works related to: 

1.-technical studies, plans and basic or  working plans; 
11.-opinions, expert reports and appraisals in general; 
111.-technical assistance or  consultancy and financial audits; 
1V.-monitoring, supervision o r  management of works or services; 
V.-filing of or defense in judicial or  administrative proceedings; 

I - ~ . ~  VI. tralnlng an specla 7 ~zation 7 o personnel; " R = =  
~11.-restoration of works of art and heritage assets. 
Paragraph 1.-With the exception of cases in which bidding is inapplicable, 

agreements for specialized professional technical services shall preferably 
executed through contest bidding for which the award or remuneratior 
previously stipulated. 

Paragraph 2.-The provisions of article I I 1  of this law also apply to the ex! 
appropriate to the technical services set forth herein. I 

Paragraph 3.-The company rendering the specialized professional techn 
services that submits a list of the members of its technical team as part of 
bidding process or  as an element to justify that the bidding be waived or  rendt 
inapplicable, shall be.obligated to guarantee that the mentioned members 
personally and directly carry out the services under the agreement. 

SECTION V. PURCHASES 

Article 14.-No purchase shall be made without the appropriate definition o 
object and stipulation of the budget funds for payment thereof, under the pen 
of the act's being considered null and the party that gave rise thereto being I 
responsible therefor. 

Article 15.-Whenever possible, purchases shall: 
1.-meet the standardization principle that imposes compatibility of techn 

and performance specifications, with due regard, should it be the case, for 
, maintenance, technical assistance and warranty conditions offered; , 

11.-be processed by a price registration system; I 

111,-follow acquisition and payment conditions similar to those of the pri. 
sector; 

1V.-be subdivided into as many portions as necessary in order to benefit fi 
the market opportunities, with a cost-effective outlook; 

V.-remain within the limits of the prices practiced within the sphere of 
Public Administration bodies and entities. 

Paragraph 1.-Registration of prices s11all be preceded by a cornprehen 
market survey. 

Paragraph 2.-Registered prices shall be published in the official press c 
quarterly basis for the Administration's guidance. 

Paragraph 3.-The price registration system shall be regulated by dec 
provided the distinctive regional characteristics are met, and with due regard 
the following conditions: 

1.-selection made by competitive bidding; 
11.-prior stipulation of the control system and updating of registered prl 
111.-registration validity that does not exceed one year. 
Paragraph 4.-The existence of registered prices shall not obligate the Admi 

tration to execute agreements that may arise therefrom; accordingly, 5 

Administration may employ other means-with due regard for the legisla 
related to bidding-and the beneficiary of the registration will be enst 
preference on equal conditions. 

Paragraph 5.-Whenever possible, the price control system shall be compL 
ized. 

Paragraph 6.-Any citizen is a legitimate party to oppose prices contained in 
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general price table in light of incompatibility thereof with the prevailing market 
prices. 

Paragraph 7.-Purchases shall also observe: 
I.-complete specification of the goods to  be acquired without stipulating any 

special mark or  brand thereof; 
11.-definition of the units and the quantities t o  be acquired in light of expected 

consumption and utilization, the estimate of  which shall be obtained, whenever 
possible, by means of adequate quantitative techniques for estimates; 

111.-preservation and storage conditions that do not permit the material to 
deteriorate. 

Paragraph 8.-Receipt of  the material whose value exceeds the limit established 
in article 23 hereof for invitations to bid shall be referred to a committee of at least 
three (3) members. 

Article 16.-Once the transaction has been closed, the list of all purchases made 
by the direct or  indirect Administration shall be published in order to provide for a 
clear-cut identification of the goods purchased, the unit price thereof, the quantity 
acquired, the name of the seller and the total value of the transaction. 

SECI'ION VI. DISPOSALS 
Article 17.-Disposal of Public Administration assets, at all times provenly in 

the public interest, shall be preceded by an appraisal and shall comply with the 
following rules: 

1.-real properties shall depend on legislative authorization for bodies of the 
direct administration a s  well as autonomous government entities and foundations, 
and for all of them, including parastate entiti s, any such disposals shall require a 
prior appraisal and competitive bidding, the '  atter being waived in the following 
cases: 

1 
(a) payment in kind; 
(b) donation, permitted exclusively for another Public Administration entity 

or body within any governmental sphere; 
(c) exchange for another real property that meets the requirements stated in 

article 24, item X of this law; 
(d) investiture; 
11.-real properties shall require prior appraisal and bidding, the latter being 

waived in the following cases: 
: 9 (a) donation, permitted exclusively for the purposes and use of social interest, 

upon an appraisal o f  the social and economic advisability and opportunity 
c thereof if compared to another form of disposal; 

" @ 
(b) exchange, permitted exclusively between bodies or  entities of the Public 

Administration; 
1 (c) sale ofshares that may be traded o n  the stock exchange, with due regard for 

specific legislation; _ (d) sale of securities pursuant to pertinent legislation; 
(e) sale of goods manufactured o r  traded by the Public Administration bodies 

or entities in light of the purposes thereof; 
(f) sale of materials and equipment to  other Public Administration bodies or 

entities, the actual use of which has been dispensed with by the sellers. 
Pa-h 1.-e t h o n s ~ u s t i ~ s n a ~ f  p r q l l e s  b-n - 

item I (b) of this article have ceased, these properties shall revert to the assets of 
legal entity that donated them, disposal thereof by the beneficiary being her 
prohibited. 

Paragraph 2.-The Administration may grant an in rem right for the use of r 
property without bidding when such property will be used by another Pul 
Administration body o r  entity. 

Paragraph 3.-For the purposes of this law, investiture shall mean the dispc 
to owners of bordering properties of an area remaining or resulting from pul 
works and which cannot be used separately, for a price never lowq than that of 
appraisal, and provided it does not exceed fifty percent (50%) of the amo 
mentioned in article 23, item I1 (a) hereof. 

Paragraph 4.-A remunerated conveyance may be offered for bids, and 
instrument thereof shall mandatorily mention the charges, its term of effectiver 
and a reversion clause, under penalty of such act's being considered null and vc 

Article 18.-In competitive biddings for the sale of real property, the eligibi 
phase shall be limited to evidence as to payment of an amount correspondinl 
five percent (5%) of the appraisal value. 

Sole Paragraph-An auction for the sale of real properties appraised, individl 
ly or  in lots, at an amount not exceeding the limit set forth in article 23, item I1 
of this law, may be permitted by the Administration. I 

Article 19.-Real property pertaining to the Public Administration and acqui 
through judicial proceedings or  payment in kind may be disposed of by an, aci 
the competent authority, with due regard for the following rules: 

I.-appraisal of the real properties to be disposed of; 
11.-evidence of the need or  usefulness of the disposal; 
Ill-adoption of a bidding procedure. 

CHAPTER 11. BIDDING 

SECTION I. TYPES, LIMITS AND WAIVER 

Article 20.-Biddings shall be carried out at the place in which the interes 
government agency is located, except if otherwise in the public interest, d 
justified. 

Sole Paragraph-The provisions of this article shall not impede the eligibilit! 
interested parties resident or  headquartered elsewhere. 

Article 21.-Notices containing the summaries of the bidding prospectus 
competitive biddings and requests for quotation, although put up at the interes 
government agency's place, shall be published in advance, during three 
consecutive days, mandatorily and simultaneously: 

].-in the Oficial Gazette of the Federal Executive, when the bidding is carr 
out by an agency of the federal Public Administration or of the Federal Dist 
and, furthermore. in the event of works, purchases and services partially or tot. 
financed with federal funds or secured by federal institutions; 

11.-in the Official Gazette of the state in which the works or services will 
performed, in the event of a bidding placed by state or municipal Administrat 
agencies; 

111.-in at least one widely circulated newspaper in the state or, if there is one 
m u m l i t y i c h  mark-rvicml b e r m e m b o t h -  = 
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tile Administration may resort to other means o f  disclosure to broaden the 
competition area, according to the importance of t h e  competitive bidding. 

Paragraph ].-The published natice shall indicate the place where intcrestcd 
parties may read and obtain the full text of the bidding prospectus, as well as all 
mformation on the bidding. 

Paragraph 2.-The minimum term for submission of  bids o r  performance of 
events shall be: i I.-Thirty (30) days for competitive biddi g; 

11.-Forty-five (45) days for contest bidding; 
111.-Fifteen (15) days for requests for quotation o r  auctions; 
1V.-Forty-five (45) days for biddings of the "best technology" o r  "technology 

and price" type, or when the agreement to be signed includes turnkey works; 
V.-Five (5) business days for invitations to bid. 
Paragraph 3.-The terms established in the preceding paragraph shall be 

counted from the first publication of the summarized bidding prospectus or 
forwarding of the invitation to bid, or further from actual availability of the 
bidding prospectus or the invitation to bid and respective annexes, prevailing 
whichever occurs last. 

Paragraph 4.-Any changes in the bidding prospectus shall be disclosed in the 
iame way as the original text, and the term initially established shall rerun, except 
ivhen such changes provenly do not affect in any way the  formulation of bids. 

Article 22.-The types of bidding are the following: 
I.-competitive bidding; 
11.-request for quotation; 
111.-invitation to bid; 
1V.-contest bidding; and 
V.-auction. 
Paragraph 1,-Competitive bidding is the type of  bidding in which any 

interested party that evidences in the initial eligibility phase that it has the 
minimum eligibility required under the bidding prospectus for execution of its 
object is allowed to participate. 

Paragraph 2.-Request for quotation is a type of  bidding carried out among 
mterested parties duly registered or that meet all t h e  conditions required for 
registration up to the third day prior to the deadline for placement of  the bids, with 
due regard for the necessary qualification. 

Paragraph 3.4nvitat ion to bid is a type of bidding carried out among 
~nterested parties operating in the field pertinent to t h e  object thereof, whether or 
not registered with the administrative unit, and chosen a n d  invited thereby in a 
number of at least three (3) invitees. The administrative unit  shall put up a copy of 
the invitation document in an appropriate place, and shall extend this invitation to 
the other companies registered therewith in the corresponding specialty, which 
hall express their interest at least twenty-four (24) hours  prior to the scheduled 
jubmission of bids. 

Paragraph 4.-Contest bidding is a type of bidding placed among any interested 
parties for the eventual choice of technical, scientific or artistic works, by awarding 
prizes or remuneration to the winners, according to criteria specified in a bidding 
prospectus published in the official press at l ep t  forty-five (45) days in advance. 

Paragraph 5.-Auction is a type of biddingcarried ou t  among any interested 

_ . I - U j  = 
parties for the sale of movable assets that are of no use for the ~drninistrat ion o 
products legally seized or  attached, to whoever offers the highest bid, which rn 
be equal to or  higher than the appraisal value thereof. 

Paragraph 6.-In the event of paragraph 3 of this article, should there be m 
than three (3) prospective bidders, repeated invitations to bid to the same par 
chosen in the immediately preceding bidding for an identical or  similar object 
hereby prohibited. 

Paragraph 7.-When due to market limitations or clear lack of interest of 
invitees it is impossible to address the minimum bidders required ip paragraph : 
this article, such circumstances shall be duly justified in the proceedings, un 
penalty of having to iepeat the invitation to bid. 

Paragraph 8.-Creation of other types of bidding or  a combination thereo 
hereby prohibited. 

Article 23.-The types of bidding mentioned in items 1 through I11 of 
preceding article shall be determined according to the following limits, taking i 
consideration the estimated value of the contracting: 

I.-for engineering works and services: 
(a) invitation to bid-up to one hundred million cruzeiros (1 

100,000,000.00); 
(b) request for quotation-up to one billion cruzeiros (Cr$ 1,000,000,000.~ 
(c) competitive bidding-above one billion cruzeiros (Cr$ 1,000,000,000.~ 

' 11.-for purchases and services not mentioned in the item above: 
(a) invitation to bid-up to twenty-five million cruzeiros (Cr$ 25,000,000.( 
(b) request for quotation-up to four hundred million cruzeiros (1 

400,000,000.00); 
(c) competitive bidding-above four hundred million cruzeiros, (1 

400,000,000.00). 
Paragraph 1.-For municipalities, as well as for the bodies and enti 

subordinate thereto, the following limits in relation to the amounts indicated in 
main section of this article and in article 24, items I and 11 hereof shall ap  

I.-twenty-five percent (25%) of the amounts indicated, when the populatior 
the municipality does not exceed twenty thousand (20,000) inhabitants; 

11.-fifty percent (50Yo) of the amounts indicated, when the population, of 
municipality ranges from twenty thousand and one (20,001) to one hunc 
thousand ( 1  00,000) inhabitants; 

111.-seventy-five percent (75%) of the amounts indicated, when the popula~ 
of the municipality ranges from one hundred thousand and one (100,001) to 
hundred thousand (500,000) inhabitants; 

1V.-one hundred percent (1009'0) of the amounts indicated, when the pop 
tion of the municipality exceeds five hundred thousand (500,000) inhabita 

Paragraph 2.-For the purposes of the preceding paragraph, the numbe 
inhabitants in each municipality according to the data provided by the Brazi 
Institute of Geography and Statistics-IBGE shall be adopted as paramete 

Paragraph 3.-Competitive bidding is the appropriate type of bidding, reg 
less of the value of the object thereof, in the purchase or disposal of real propc 
in granting of usufruct, as well as in international biddings, the request 
quotation's being admitted in the latter case, provided the body or  entity ha: 
(Re1.32-7/96) App. 1 1  
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delay provided for in the final provisions in article 8, paragraph 2 hereof, shall be 
communicated within three (3) days to the higher authority for ratification and 
publication in the official press within five (5) days, a s  a condition for effectiveness 
of these acts. 4 

Sole Paragraph-The process of waiver, inapplicability o r  delay set forth in this 
article shall be supported, whenever applicable, by  the  following elements: 

I.-definition of the emergency or  calamity situation that justifies the waiver, as 
the case may be; 

11.-reason for choosing the supplier or  contractor; - 

111.-justification of the price. 

SE(;TION 11. ELIGIBILITY 
Article 27.-For bidding eligibility purposes, the interested parties shall only be 

required to submit the documents relating to: 
I.-legal eligibility; 
11.-technical qualification; 
111.-economic and financial qualification; 
1V.-evidence of good stand'ing with the tax authorities. 
Article 28.-The documentation related to legal eligibility, according to the case, 

shall consist of: 
I.-identity card; . . . 
11.-registration at a commercial registry, in the case of  sole proprietorship; 
111.-duly registered acts of incorporation, bylaws or articles of association in 

effect (for commercial companies), accompanied by documents related to election 
of managers (for joint-stock companies); 

1V.-filing of the acts of incorpdration, in t h e  case of civil companies, 
accompanied by evidence of an executive board in  office; 

V.-decree of authorization,'in the case of foreign company o r  corporation 
operating in Brazil, and registration or authorization t o  operate issued by the 
competent body, when the activity so requires. 

Article 29.-The documentation relating to good standing with the tax 
authorities, according to the case, shall consist of: 

].-evidence of enrollment in the Individual Taxpayers' Register (CPF) or in the 
General Taxpayers' Register (CGC); , 

11.-evidence of enrollment in the state or  municipal register, if any, relating to 
the domicile or headquarters of the bidder, pertinent to  hislits field of activity and 
in line with the contractual object; 

111.-evidence of good standing with the federal, state and municipal treasury 
authorities with authority over the domicile o r  headquarters of the bidder, o r  an 
equivalent document, pursuant to the law; 

1V.-evidence of good standing with the social security authorities, proving that 
the company is complying with the social security contributions established by law. 

Article 30.-The documentation relatin to technical qualification shall be 
limited to: f 

I.-registration or enrollment with the hmpe ten t  professional entity; 
11.-evidence of capability to perform activities that  are pertinent, and 

compatible as regards characteristics, quantities and terms with the object of the 
bidding, indication of the facilities and equipment a n d  o f  adequate technical 
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personnel available to carry out the object of the bidding, as wcll as 
qualification of each one of the members of the technical team that wi 
responsible for the works; 

111.-evidence, provided by the prospective bidder, that it received 
documents and, whenever required, that it is cognizant of all information' ant 
local conditions for compliance with the obligations which are the object o 
bidding; 

1V.-evidence that requirements provided for in special law have been 
whenever appropriate. -> v 

Paragraph 1.-In the case of biddings for works and services, the capal 
referred to in item I1 of this article shall be evidenced by certificates provide 
public entities or  private companies, duly certified by the competent profess 
entity; any such requirements shall be limited to: 

(a) as regards technical and professional capability: evidence provided b 
bidder that it has in its permanent staff, on the date of the b iddi~ 
collegc-degree professional holding a certificate of technical responsil 
for the execution of works ,or services with similar characteristics; 
characteristics being exclusively limited to the portions of the object c 
bidding that are of the utmost relevance and involve substantial amo 
requirements regarding minimum quantities or maximum terms 
prohibited; 

(b) (VETOED) 
Paragraph 2.-The portions that are technically of the utmost relevant 

involve substantial amounts mentioned in the preceding paragraph shal . 
previously and objectively defined in the announcement or invitation instrun 

Paragraph 3.-Evidence of capability by certificates or statements for simil 
more complex works or  services as regards their technological and operat 
complexity shall always be admitted. 

Paragraph 4.-In biddings for supply of goods, evidence of capability, a 
case may be, shall be made by statements provided by public entities or  pr 
companies. 

Paragraph 5.-Requirements of evidence as to activity or capability vali~ 
specific times and periods or  at specific locations, or any others not provide 
herein that hinder participation in biddings are hereby prohibited. 

Paragraph 6.-The minimum requirements relating to installation pf 
machines, equipment and specialized technical staff considered essentia 
compliance with the object of this bidding shall be met upon presentation 
detailed list and a formal statement that these are available, under penalty o 
law; requirements relating to  property or previous location are hereby prohib 

Paragraph 7.-(VETOED) 
Paragraph 8.-In the case of works, services and purchases that in\ 

substantial amounts and high technical complexity, the Administration 
require that the bidders provide their execution method, the examination of u 
for acceptance purposes shall always be carried out prior to the price ana 
exclusively in keeping with objective criteria. 

Paragraph 9.-Biddings of high technical complexity shall mean those 
involve high specialization as a factor of the utmost relevance to guari 
- - *  7 I O L I  
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tecution of the object to be contracted, or  that may jeopardize the continuity of 
,sential public services. 

Article 31.-The documentation relating to economic and financial qualifica- 
on shall be limited to: 

' I.-balance sheet and financial statements for the last fiscal year, already 
~nsolidated and submitted pursuant to the law, evidencing the good financial 
+anding of the company; these cannot be replaced by trial o r  interim balance 
~eets, and may be updated by offtcial indexes when drawn up more than three (3) 
lonths before the date of submission of the bid; 

11.-bankruptcy or concordata (court-approved composition with creditors) 
earance certificates issued by the distributor of the place in which the headquar- 
.rs of the legal entity are located, o r  clearance certificate as to asset execution 
sued at the individual's domicile; 
111.-guarantee, of the same kind and according to the same criteria set forth in 

rticle 56, main section and paragraph 1 hereof, limited to one percent (1%) of the 
,timated value of the contracted object. i 

Paragraph ].-The requirement regarding indicators shall be limited to  those 
videncing the bidder's financial capability for the purpose of  assuming the 
ccessary commitments in the event the contract is awarded thereto. 

Paragraph 2.-For purchases for future delivery and execution of works and 
mices, the Administration may establish in the announcement instrument of a 
idding a requirement of minimum capital o r  minimum net worth, o r  further 

,:quest the posting of guarantees as provided for in article 56, paragraph 1 hereof, 
s an objective datum for evidencing a bidder ec4nomic and financial qualification 
nd for the purpose of providing a security in thetvent of default on the contract to 
e subsequently signed. 

Paragraph 3.-The minimum capital or  net worth value referred to in the 
reccding paragraph cannot exceed ten percent (10%) of the estimated value of the 
ontracting, and evidence to this effect shall be provided for the date of submission 

i f  the bid, pursuant to the law; adjustment by official indexes up to such date is 
ereby permitted. 

Paragraph 4.-A list of the obligations assumed by the bidder that entail a 
cduction in its operating capacity or  increased cash liabilities (the latter calculated 
ln the basis of the updated net worth and its turnover ratio) may be required. 

Paragraph 5.-Evidence of the company's good financial standing shall be 
~bjectively calculated as per the accounting indexes provided for in the bidding 
lrospectus and duly justified in the administrative proceeding that gave rise to the 
l~dding process. 

Paragraph 6.-(VETOED) 
, Article 32.-The necessary eligibility documents may be submitted in original 
Jrm, in copies made under any process if duly certified by a notary office o r  by an  
inployee of the bidding agency, o r  published in the oficial  press. 

Paragraph 1.-The documentation dealt with in articles 28 through 31 hereof 
-n-ay be partially or  fully waived in the cases of invitation to bid, contest bidding, 
upply of goods for prompt delivery and auction. 

Paragraph 2.-The certificate of registration with the government agency 
eferred to in article 36, paragraph I, replaces the documents spelled out in articles 
'8 and 29, with the exclusion of those dealt with in article 29, items 111 and IV; the 
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party shall be obliged to declare, under the applicable penalties, the occurrenc 
any fact that impedes eligibility thereof, and to submit the remaining docum 
established in articles 30 and 31 of this law. 

Paragraph 3.-The documentation referred to in this article may be replace( 
a registration certificate issued by a government body or entity, provided thi 
established in the bidding prospectus and registration has been made pursuan 
the provisions hereof. 

Paragraph 4.-In international biddings, foreign companies that do not ope 
in Brazil shall meet .as fully as possible the requirements established in 
preceding paragraphs by submitting equivalent documents:"certified at 
respective consulates and translated by certified public translators, These con 
nies shall have a legal representative in Brazil with express powers to recc 
service of process and answer therefor in an administrative or judicial sph 

Paragraph 5.-For the eligibility dealt with in this article, no prior fee: 
charges will be required, except those related to supply of the bidding prospec 
and annexes, whenever requested, which fees or charges shall be limited, to 
actual cost of graphical reproduction of the supplied documentation. 

Paragraph 6.-The provisions of paragraph 4 of this article, paragraph I 
article 33, and paragraph 2 of article 55, do not apply to international biddings 
acquisition of goods and services whose payments are to be funded by internatic 
organizations to which Brazil is a member, or by foreign cooperation agencies, 
to contracts with foreign companies for the purchase of equipment ma nu fact^ 
and delivered abroad (except if in this case a prior authorization by the Chief of 
Executive Branch has been granted) or to acquisition of goods and services car, 
out by administrative units with principal place of business abroad. 

Article 33.-When participation of companies forming a consortium is per1 
ted, the following rules and regulations shall be observed: 

I.-evidence of a public or  private commitment for the formation of 
consortium, signed by the consortium members; 

11.-indication of the company liable for the consortium, and that shall meet 
leader conditions mandatorily established in the bidding prospectus; 

111.-submission of the documents required in articles 28 through 31 hereo 
each consortium member, the adding of the quantitative data of each consort] 
member being permitted for technical qualification purposes. For economic , 

financial qualification purposes, the adding of the values of each consorti 
member ratably to its respective participation is permitted, and the Administrar 
may increase the amounts required from the consortium by up to thirty per( 
(30%) above those required from individual bidders; this requirement does 
apply to consortia entirely composed of microcompanies or  minicompanies 
defined by law; 

1V.--companies that are members of a consortium cannot participate in 
same bidding, either through more than one consortium or individually; 

V.-the consortium members shall be jointly liable for the acts performed by 
consortium, both in the bidding stage and in the execution of the contracl 

Paragraph 1.-In consortia made up by Brazilian and foreign companies, 
Brazilian company shall be mandatorily the lead company, with due regard for 
provisions of item I1 of this article. 
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form and register the consortium, pursuant to the commitment terms referred to in 
item I of this article. 

4 1  

SECTION 111. REGISTRATION WITH GOVERNMENT 
AGENCIES 

Article 34.-For the purposes of this law, Public Administration bodies and 
entities that carry out biddings on a frequent basis shall keep, according to 
applicable regulations, a record of registered companies for eligibility purposes, 
which registrations shall be valid for at most one year. 

Paragraph 1.-Registration with government agencies shall be widely disclosed 
and permanently opened to any interested parties, a n d  the unit responsible therefor 
shall be obliged, at least once a year, to publish in the  official press and in a daily 
newspaper a public notice to update the existing registrations and to  include new 
interested parties therein. 

Paragraph 2.-The administrative units may use the  registrations made with 
other Public Administration bodies or entities. 

Article 35.-When applying for registration with government entities or  for 
updating thereof, at any time, the interested party shall supply the elcments 
necessary to meet the requirements of article 27 hereof. 

Article 36.-The registered parties shall be classified by category, depending on 
their specialization, and subdivided into groups according to their technical and 
cconomic qualification, evaluated through the contents of the documents listed in 
articles 30 and 31 hereof. 

Paragraph 1.-Registered companies shall be granted a certificate, renewable 
whencver the registration is updated. 

Paragraph 2.-A bidder's performance when complying with the obligations 
assumed thereby shall be annotated on the respective registration record. 

Article 37.-The registered party that fails to meet the  requirements of article 27 
of this law or those established for classification thereof may at any time have its 
registration altered, suspended of canceled. 

SECTION IV. PROCEDURE AND ADJUDICATION 

Article 38.-The bidding procedure shall begin with the opening of an 
administrative proceeding, duly filed, regidred a n d  numbered, containing the 
respective authorization, a summarized indication of  its object and of the funds 
available therefor, to which the following documents shall be attached in due 
course: 

[.-bidding prospectus or invitation to bid and respective annexes, as the case 
may be; 

11.-evidence as to publication of the summarized bidding prospectus, pursuant 
to article 21 hereof, or as to delivery of the invitation to  bid; 

111.-appointment of the Bidding ~ o m m & t e e ,  the administrative o r  official 
auctioneer, or the party responsible for the invitation to  bid; 

IV.-original of the bids and of the documents that  support them; 
V.-minutes, reports and resolutions of the Bidding Committee; 
V1.-technical or legal opinions issued on the bidding, waiver or  inapplicability 

thereof; 
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VI1.-acts of adjudication of the object of the bidding and ratification the1 
VII1.-appeals that may be filed by the bidders and respective answers 

decisions; 
1X.-order of annulment or revocation of the bidding, as the case may be, I 

substantiated; 
X.-agreement or  equivalent instrument, as the case may be; 
XI.-other evidence of publications; 
XU.-other documents relating to the bidding. 
Sole Paragraph-The draft bidding prospectuses, as well as the drafi a@ 

ments, settlements, conventions or adjustments, shall be previously examined 
approved by the legal counsel of the unit responsible for the bidding. , 

Article 39.-Whenever the estimated value of a bidding or a set of simultanc 
or successive biddings exceeds one hundred (100) times the limit establishe, 
article 23, item I (c) of this law, the bidding process shall mandatorily begin wi 
public hearing conducted by the responsible authority at least fifteen (1 5) busi 
days prior to the date set for publication of the bidding prospectus and disclose 
least ten (10) business days prior to instatement thereof through the same mc 
provided for publication of the bidding; all interested parties shall have acces 
such hearing and, after being acquainted with all pertinent information, they I 

be allowed to pronounce themselves thereon. 
Sole Paragraph-For the purposes of this article, as well as for those of arl 

23, paragraph 5, and article 24, item I hereof, simultaneous or successive bidd 
shall mean those with a similar object. Simultaneous biddings are those foreca: 
be carried out at intervals shorter than thirty (30) days. Successive biddings s 
mean those in which the subsequent bidding prospectus bears a date shorter t 
one hundred and twenty (120) days after the end of the obligations set forth in 
preceding bidding. 

Article 40.-The preamble of the bidding prospectus shall contain the numbe 
order in an annual series, the name of the interested government agency and 
sector thereof, the type, execution system and kind of bidding, and shall men 
that the bidding will be governed by this law; it shall also establish the location, 
and time for receipt of documents and bids and for the beginning of the proces 
opening the envelopes, mandatorily indicating the following: 

I.-the object of the bidding, described in a summarized and clear fash 
11.-term and conditions for execution of the contract or drawing O U I  

instruments, as set forth in article 64 hereof, for'execution of the agreement 
delivery of the object of the bidding; 

111.-penalties in the case of default; 
IV.-the place in which the basic plan will be available for examination 

acquisition; 
V.-if there is a working plan available on the date the bidding prospectu 

published, and the place where it will be available for examination and acquisit 
V1.-conditions for participation in the bidding, in accordance with article: 

through 31 hereof, and presentation form of the bids; 
VlL-cri teria for adjudication, set out in clear-cut terms and objec 

parameters; 
VII1.-the places, time and codes of access to remote communications mc 
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S 
V.-awarding and classification of bids acoording t o  the evaluation criteria 

spelled out in the corresponding bidding prospectus; 
VI.-resolution passed by the appropriate authorities as to ratification and 

awarding of the subject matter under the bid process. 
Paragraph 1.-The envelopes bearing the eligibility-related documentation and 

bids shall at all times be opened in a previously scheduled public session, and the 
corresponding minutes shall be drawn up in detail a n d  signed by the attendant 
bidders and the Bidding Committee. 

Paragraph 2.-All documents and bids shall be initialled by the attendant 
bidders and the Bidding Committee. 

Paragraph 3.411 any bidding phase, the Bidding Committee o r  higher authority 
will be entitled to carry out a due diligence intended to clarify o r  supplement the 
submission of supporting documents to the process. A further addition of 
documents or data that had been originally scheduled for the bid is hereby 
prohibited. 
. Paragraph 4.-The provisions hereof apply to the competitive bidding and, as 

the case may be, to the contest bidding, auction, request for quotation and 
invitation to bid. The latter need not be published in the  official press. 

Paragraph 5.-After the eligibility phase (items I a n d  11) and upon opening of 
the bids (item III), bidders can no longer be disqualified for eligibility-related 
reasons, unless otherwise determined in light of facts subsequent thereto o r  made 
known only after the corresponding award. 

Paragraph 6.-After the eligibility phase, bids cannot be withdrawn unless for 
bona-fide reasons arising from subsequent facts duly acknowledged by the Bidding 
Committee. 

Article 44.-On analyzing the bids, the Bidding Committee shall take into 
consideration the objective criteria spelled out in the corresponding bidding 
prospectus or invitation to bid, which shall not thwart the rules and principles 
established herein. 

Paragraph 1.-No other feature, criterion or factor of  a secret, confidenlial, 
subjective or classified nature that in any way directly o r  indirectly jeopardizes the 
principle of equity between bidders may be 6 used. 

Paragraph 2.-Advantages other than those set forth in the bidding prospectus 
or invitation to bid, including subsidized or  nonrecoverable financings, as well as 
prices or advantages based on third-party bids, will not be  taken into consideration. 

Paragraph 3.-Bids containing global or unit prices at  a token, near-zero or zero 
prices inconsistent with input prices and market salaries plus the respective charges 
will not be accepted, even if the bidding prospectus has not set minimum prices. 

Paragraph 4.-The provisions of the above paragraph also apply to bids 
including foreign manpower or  import of inpujs of any kind; should this occur, the 
markets in the corresponding countries of origin shall be  adopted as a refcrence. 

Article 45.-Bids shall be  analyzed on an objective basis, and the Bidding 
Committee or party responsible for the invitation to bid shall carry out such 
analysis in keeping with the types of bidding, the criteria previously set forth in the 
corresponding prospectus, and the factors exklusively provided for therein, in such 
a way as to enable bidders and monitoring bodies to  check whether such 
procedures have been followed during the analysis. 
n I- * c-- t1.o n r - m n w f  fir this nrticlp hiddinpc fnr urn&< services and 
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purchases shall be awarded according to the following criteria, except in the cas 
contest biddings and auctions: 

I.-lowest price-whenever the criterion for award of the bid most adval 
geous to the Administration determines that the winning bidder will be the 
placing a bid in keeping with the specifications set out in the bidding prospectu 
invitation to bid, and also bids the lowest price; 

11.-best technology; 
111.-technology and price. 
Paragraph 2.-In the case of a tie between two or m&e' bids, and a 

compliance with article 3, paragraph 2 hereof, the final award shall be grantec 
drawing of lots in a public session for which all bidders will be called; any 01 

process will be void. 
Paragraph 3.-In the case of a "lowest price" bidding qualified bidders wil 

classified in crescent order of the bid ~ r i c e s  acceptable hereunder; in the case 
tie, the criterion set forth in the preceding paragraph shall exclusively prel 

Paragraph 4.-For obtaining computer science items and services, the Pu 
Administration will observe the provisions of Law No. 8248, article 3 of Octc 
23, 1991, and will also take into account the factors spelled out in paragrap 
thereof whenever the "technology and price" bidding process is adopted. 

Paragraph 5.-Bidding processes other than those set forth in this article 
hereby prohibited. 

Article 46.-The "best technology" or "technology and price" bidding proce 
shall be adopted exclusively for services of a predominantly intellectual nat 
especially as regards planning, calculations, monitoring, supervision, managen 
and consulting engineering in general, and particularly as regards the prepara 
of preliminary technical studies, and basic and working plans. 

Paragraph 1.-For "best technology" bidding processes, the following procec 
shall be clearly expressed in the corresponding prospectus, which shall set out 
maximum price that the Administration agrees to pay: 

I.-only the envelopes containing the technical bids of previously quali 
bidders will be opened. These bids will then be analyzed and classifiet 
accordance with proper criteria v i s - h i s  the subject matter under the bid pror 
providing any such criteria shall have been clearly and objectively defined in 
corresponding prospectus, with due regard for the bidder capability and exper 
the technical quality of the bid (including methodology, organization, technolc 
and material resources to be employed in the works), and the level of special1 
the technical staff to be assigned for performance of the works; 

11.-after classification of the technical bids, the price bids from the bidders 
have attained the minimum grade set forth in the prospectus will be opened, 
then the bid conditions will be discussed with the highest bidder on the basis o 
detailed pricing submitted and the corresponding unit prices, by taking 
reference the minimum price bid from among the bidders that obtained 
abovementioned minimum grade; 

111.-in the case of a deadlock in the aforesaid negotiation, an iden 
procedure will be successively adopted with the other bidders, with due regarc 
the order of classification thereof, until an agreement for the contracting is reac 
IV -the nricr h;rle w i l l  h ~  r e t ~ ~ r n e d  ~ ~ n n n ~ n ~ d  tn t h n w  h i r l r l~ r r  t h q t  have 
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been qualified on a preliminary basis o r  that have not attained the minimum grade 
required for the technical bid. 

.- Paragraph 2.-For "technology and price*' bidding processes, the following 
'" procedures-clearly expressed in the bidding documents-shall be adopted 
=i- 

. + additionally to item I of the preceding paragraph: 
I.-the price bids will be analyzed and qualified, in accordance with objective 

criteria previously set forth in the corresponding bidding documents; 
11.-bidders will be classified according to the weighted average of the grades 

ascribed to the technical and price bids, on the basis of the criteria previously set 
forih in the corresponding bidding documents. 

Paragraph 3.-On an exceptional basis, thy types of bidding set forth in this 
article may be adopted-upon express authorization and substantiated justifica- 
tion therefor by the senior Administration authority responsible for the bidding 
process and mentioned in the prospectus-for supply of goods and performance of 
substantial works o r  services primarily contingent on clearly sophisticated know- 
how of limited domain, as attested by technical authorities of renowned expertise, 
for the cases in which the object of any such bidding allows for alternative solutions 
and variations in execution, with substantial repercussions on the quality, 
productivity, performance and durability therkof on an objectively mensurable 
basis, providing such alternative solutions or$ariations may be adopted at the 
bidders' discretion, in accordance with criteria clearly set out in the bidding 
documents. 

Article 47.-In the bidding for performance of works and services contracted at 
global pre-fixed price, the Administration must provide jointly with the bidding 

prospectus all features and data required for the bidders to prepare their price bids 
with full and unrestricted knowledge on the subject matter underlying the bidding. 

Article 48.-The following bids will be  disqualified: 
I.-bids that do  not meet the requirements provided for in the corresponding 

bidding prospectus; and 
11.-bids with excessive or  clearly unenforceable prices. 
Sole Paragraph-If all bids are disqualified, the Administration will be entitled 

to provide bidders with eight (8) business days for placing other bids devoid of the 
disqualification causes referred to  in this article. 

Article 49.-The authority with powers to  approve the bidding process will only 
- be entitled to annul it in the public interest as a result of any provenly adverse fact 

!hat would suffice and justify any such decision. Accordingly, this annulment shall 
3e effected owing to illegality, ex officio or a t  third-party requests, duly substantiat- 

L <  :d in a written opinion in this respect. 

+- Paragraph 1.-Annulment of the bidding on the grounds of illegality does not 
": :ive rise to any indemnity, except for the provisions of article 59, sole paragraph 
- elereof. 
' 

Paragraph 2.-Annulment of the bidding shall entail termination of the 
:orresponding agreement, with due regard for the provisions of article 59, sole 

' paragraph hereof. 
Paragraph 3.-In the case of annulment of bidding, appeals and full defense are 

hereby safeguarded. 
Paragraph 4.-This article and para ra hs thereof ap  I to any bidding w i r 

m i n a i l i t -  M M b I. m - 
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Article 50.-Any ayeement signed by the Administration without regard to t 

,rder in which bids have been classified, or with third parties outside the biddi 
wocess, shall be deemed null and void hereunder. 

Article 51.-Pre-eligibility, listing in the appropriate registration, and a 
:hange or cancellation thereof, and the bids will all be duly processed and award 
)y a permanent or  special committee composed of a minimum three (3) membe 
wo (2) of whom must be qualified civil servants from the staff of the permane 
Idministration bodies .in charge of the bidding. 

Paragraph 1.-In the case of invitations to bid, the Bidding ~bmrn i t t ee  may 
' .eplaced by a servant formally appointed by the competent authority on 

:xtraordinary basis, for small municipalities and in view of the unavailability 
~ualified staff. 

Paragraph 2.-In order to analyze applications for listing in the approprii 
.egistration, o r  any changes or cancellation thereof, the Committee will 
:omposed of legally qualified professionals in the case of works, services 
~urchase of equipment. 

Paragraph 3.-The Bidding Committee members will be held jointly liable I 
ill acts performed by the Committee, unless individual dissident votes are dl 
iubstantiated and recorded in the minutes prepared for the meeting wherein a 
iuch decision has been taken. 

Paragraph 4.-The term of office of the permanent Committee members sh 
lot exceed one ( I )  year; reinstatement of all members of a certain committee 1 

I .he following term of office is hereby prohibited. 
Paragraph 5.-Contest biddings will be awarded by a special commit1 

:omposed of individuals with renowned reputation and specialty in the mat 
jnder analysis, who need not be civil servants. 

Article 52.-The contest bidding referred to in article 22, paragraph 4 of this 1, 
ihall be preceded by a proper regulation, which must be made available 
mterested parties at the place indicated in the bidding prospectus. 

Paragraph 1.-The regulation shall provide for: 
I.--the qualification required from prospective competitors; 
11.-the guidelines and presentation of the work; 
111.-the conditions for the contest bidding, and the prizes to be awarde 
Paragraph 2.-Awardees shall authorize the Administration to carry out I 

tvinning plan whenever it deems appropriate. 
Article 53.-Auctions may be carried out by an official auctioneer or ci 

3ervant appointed by the Administration for such purpose, with due regard 
applicable laws. 

Paragraph 1.-All assets to be auctioned shall be previously appraised by I 
Administration for the purpose of establishing the minimum bid price. 

Paragraph 2.-Assets acquired in the auction shall be paid at sight, or  at I 

minimum percentage set forth in the bidding prospectus, which cannot be lov 
than five percent (5%); after signing of the corresponding minutes at the aucti 
place and upon immediate delivery of the assets acquired in the auction, I 

awardee shall undertake to settle the outstanding debt within the period set forth 
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Paragraph 3.-The auction prospectus shall be widely disclosed, mainly in the 
liiunicipality wherein it is to take place. 

CHAPTER 111. AGREEMENTS 

SECTION I. PRELIMINARY PROVISIONS 

Article 54.-The administrative agreements dealt with herein are regulated by 
\heir clauses and public law precepts, and additionally by general contractual 
principles and private law. 

Paragraph 1.-The agreements must clearly and accurately set out the condi- 
tions for performance thereof, duly established in clauses that shall define the 
rights, obligations and liabilities inherent to the parties thereto, with due regard for 
the terms of both the bidding and the bid to which they are  bound. 

Paragraph 2.-The agreements related to cases in which biddings have been 
waived or are inapplicable shall be in keeping with t h e  terms of the act that has 
approved them, as well as with the corresponding bid. 

Article 55.-All agreements must bear clauses establishing the following: 
{.-the object and features thereoc . 
11.-the execution system, or form of supply; 
Ill.-the price and payment conditions; criteria, reference dale and periods for 

price adjustment; criteria for monetary restatement between the date scheduled for 
compliance with obligations and their actual payment; 

1V.-the start-up terms for the execution, conclusion, delivery, testing and final 
acceptance phases, as the case may be; 

V.-the credit underlying the expenditures, with a n  indication as to the 
functional classification and economic category; 

V1.-the bonds, if any, offered to secure full performance of the object 
underlying the agreement; 

VI1.-the rights and responsibilities inherent to the  parties, the applicable 
penalties and the amounts of fines; 

VIK-events of termination; 
1X.-acknowledgment of the Administration rights, in the  event of administra- 

w e  termination as set forth in article 77 hereof; 
X.-import conditions; the date and rates for exchange conversion, as the case 

may be; 
XI.-their binding relationship with the bidding prospectus, o r  with the act that 

' 

waived or rendered such bidding inapplicable, b i th  the invitation to bid, and with 
the winning bid; 

XU.-the laws applying to performance of the agreement, and especially to cases 
not set forth therein; 

XIl1.-the contractor's obligation to maintain throughout the effectiveness of 
the agreement all eligibility and qualification conditions required under the 
bidding, in keeping with the obligations assumed thereby. 

Paragraph 1 .-(VETOED) 
Paragraph 2,-Agreements signed by the Public Administration with individu- 

als and legal entities, including those domiciled abroad, rnusr bear a clause electing 
t h o  ~ v r l r t r  rvith i r r r i c r f i r t inn  over the Administration hcadauarters as comoetent to 
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settle any contractual dispute, except for the provisions of article 32, paragraph 
this law. 

Paragraph 3.-Upon settlement of expenses, the accounting services shall a( 
the bodies charged with collecting and monitoring federal, state or municipal I 
of the features and amounts actually paid, according to Law No. 4320, article I 

March 17, 1964. 
Article 56.-A performance bond may be required for contracting of  wl 

services and at the competent authorities' discretion.and on a c a s  
case basis, provided that such performance bond has been set forth i11 
corresponding bidding prospectus. 

Paragraph 1.-Performance bonds may be submitted in the form of: 
I.-pledge given in cash, government bonds or personal bonds; 
I !.-(VETOED) 
111.-bank guarantee. 
Paragraph 2.-The performance bonds dealt with in items I and I11 oJ 

preceding paragraph, if required, shall not exceed five percent (5%) of the am 
under the agreement. 

Paragraph 3.-(VETOED) 
Paragraph 4.-The bond given by the contractor shall be released or refu~ 

after full performance of the agreement, as monetarily adjusted if in cash 
Paragraph 5.-In the case of agreements providing for delivery of goods b: 

Administration and for which the contractor will act as depositary, the respe, 
bond shall be increased by the amount of any such goods. 

Article 57-The term of effectiveness for agreements regulated by this law 
not exceed the effectiveness of the respective budgets, except in the following c 

I.-projects whose products have been accounted for in the Multiyear 
targets, which term may beextended to the Administration interest providing i 
been duly forecast in the announcement to bid; 

11.-the rendering of the services to be performed on an ongoing basis, u 
term may be extended for a like period; 

111.-(VETOED) 
1V.-the lease of equipment and use of computer programs, which term ms 

extended for a maximum forty-eight (48) months after commencelnent ol 
contractual term of effectiveness. 

Paragraph 1.-The terms for start-up of execution, conclusion and deli 
phases are extendable in the cases below (duly evidenced and substantia 
providing all further contractual clauses remain effective and with due regan 
the economic/financial equilibrium of the agreement: 

I.-changes made by the Administration in the plan or specifications; 
11.-occurrence of an exceptional or  unforseeable fact beyond the parties' w 

any such fact substantially changes the conditions for performance of  
corresponding agreement; 

111.-interruption or slowdown in the execution of the contract as a result ( 
order of the Administration or  in the interest thereof; 

1V.-increase in the volumes initially contracted, within the limits set for1 
applicable law; 

V - ~ t 2 v p d  n e r f r -  ----  - -  - P  . . * . I  
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ous facts, duly acknowledged by the Administration in a document issued at the 
time of occurrence thereof; 

V1.-omission o r  delay involving the Administration assignments, including as 
regards the payments set forth in the agreement and directly causing an 
impediment o r  delay in the performance thereof, without prejudice to the legal 

+ penalties applying to the responsible parties. 
Paragraph 2.-All extensions to the term of effectiveness shall be substantiated 

in writing and duly authorized by the authorities in charge of the agreement. 
Paragraph 3.-Agreements for an indeterminate term are hereby prohibited. 
Article 58.-The legal provisions applying to  administrative agreements under 

this law bestow the following rights on the, Administration: 
I.-unilateral changes therein, in order to  better meet the public interest, with 

due regard for the rights inherent to the contractor; 
11.-unilateral termination, in the cases spelled out in article 79, item I hereof; 
111.-monitoring of the performance thereof; - 

1V.-application of penalties owing to total or  partial nonperformance of the 
adjustment; 

V.-in the case of essential services, temporary use of personal assets, real 
property, personnel and services linked to f i e  subject matter of the agreement, 
should there be any need to carry out administrative proceedings for the purpose of 
verifying contractual violations on the part of the contractor, as well as in the case 
of termination of the administrative agreement. 

. Paragraph 1.-The economic/financial and monetary clauses in administrative 
agrecments cannot be changed without the prior consent of the contractor. 

Paragraph 2.-Should the event in item I of this article occur, the econom- 
iclfinancial clauses of the agreement shall be reviewed in order to maintain the 
same level of rights and obligations between the parties. 

Article 59.-The notice of termination of  the administrative agreement operates 
on a retroactive basis, and the legal effects otherwise arising therefrom-as well as 
the legal effects already produced-shall be rendered null and void. 

Sole Paragraph-Termination of an agreement does not release the Administra- 
tion from the obligation to indemnify the contractor for the services rendered 
thereby up to the date of any such termination, as well as for other proven losses 
not caused by the contractor, which losses shall be imputable on the party that has 
given cause thereto. 

&. SECTION 11. FORMALIZATION OF AGREEMENTS 
3 

Article 60.-The agreements and addenda thereto shall be tiled a t  the competent 
government agencies, with a chronological record according to the dates of signing 
thereof and systematic records of their abstracts, except for those relating to in rem 
rights over real property, which shall be formalized by an instrument filed at  the 

"appropriate notary oflice. A copy of all such documents shall be attached to the 
case docket. 

Sole Paragraph-Oral agreements with the Administration will be deemed void 
and without any effect whatsoever, except for those related to small-scale purchases 
against payment, viz. those not exceeding five percent (5%) of the ceiling set forth 
in article 23, item I1 hereof, if made on an  advance purchase basis. 

Article 61.-All agreements must mention the name of the parties and their 
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representatives; the purpose thereof; the act that authorized their signature 
number assigned to the bidding, waiver or inapplicability thereof; and t f k  Pa 
adhesion to the rules provided for herein and in the contractual. clauses. 

Paragraph 1.-As required for effectiveness purposes, on the same datc 
agreement is signed the Administration shall cause a summary agreemer 
addenda thereto to be published in the oflicial press within twcnty (20) 
whatever the amount involved, even if without charges. 

Paragraph 2.-(VETOED) 
Paragraph 3.-(VETOED) 
Article 62.-An ensuing agreement is mandatory for competitive bidding: 

requests for quotation, as well as for waivers and inapplicability of biddings o 
to the underlying prices* falling into the limits established for the aforementi 
types of bidding; accordingly, any such agreement is optional for all other bid! 
in which the Administration may replace it with such other documents as a 
agreement, debt commitment, purchase order or service order. 

Paragraph 1.-A draft agreement shall always be attached to the invitatic 
announcement to bid. I 

Paragraph 2.-The provisions of article 56 hereof shall apply, whel 
applicable, to the "letter agreement", "debt commitment", "purchase or 
"service order" or  like instruments. 

Paragraph 3.-Articles 55 and 58 through 61 of this law, as well as other ge 
rules, shall apply to the applicable extent, to: 

I.-insurance and advance facility agreements, lease agreements in whicl 
Public Administration acts as lessee, and other contracts the tenor of whi 
primarily governed by private law; 

11.-agreements in which the Administration acts as a public utility u: 
Paragraph 4.-The agreement may be waived (and the alternative set for 

this article may be adopted at the Administration discretion irrespective c 
amount involved) in the case of purchases for full, immediate delivery of 
acquired without entailing future obligations, including technical assistanc 

Article 63.-Any bidder is afforded access to the tenor of the agreemen 
corresponding bidding, and interested parties will be entitled to a certified 
thereof against payment of the respective fees. 

Article 64.-The Administration shall routinely notify the interested pal 
sign the agreement, acknowledge or obtain the equivalent document, withi 
terms and under the conditions established therefor, under penalty of termin 
of the right to enter into contracting hereunder, notwithstanding the sanctiot 
forth in article 81 hereof. 

Paragraph 1.-While in effect, the notification term may be extended once 
like period at  the contractor's request, provided that there is good cause the 
duly accepted by the Administration. 

Paragraph 2.-Should the notified party fail to sign the agreement, or 
agreement-equivalent document is not accepted or obtained by the interested 
within the terms and on the conditions established therefor, the Administ, 
will be entitled to opt for calling the remaining bidders (according to the or, 
their classification) to do so in a like period and under the same conditions as 
offered the winning bidder, including as to the prices duly restated in accor~ 

. I , *  111 m m m - - - 
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with the announcement to bid, or  otherwise revoke the  bidding irrespective of the 
penalty set forth in article 81 of this law. 

Paragraph 3.-If no bidder is called to sign the appropriate agreiment within 
l i x t y  (60) days after the date .of delivery of the bids, any such bidders will be 
discharged from the commitments assumed thereby. 

SECTION 111. AMENDMENTS TO THE AGREEMENTS 

Article 65.-The agreements governed by this law m a y  be amended with good 
cause in the following cases: 

I.-unilaterally by the Administration: 
(a) when the plan or the specifications are modified in order to  better meet the 

objectives thereof from a technical point of view; 
(b) when it is necessary to modify the contractual amount as a result of an 

increase or reduction in the quantities established in the agreements, 
within the limits permitted hereunder; 

11.-by agreement of the parties: 
(a) when replacement of the performance bond is advisable; 
(b) when the strategy for execution of the works o r  services, as well as the 

manner of supply, must be changed in view o f  the  technical verification 
that the original contractual terms are inapplicable; 

(c) when the form of payment must be changed d u e  t o  ensuing circumstances, 
provided the initial amount is kept updated-early maturity in connection 
with the established financial schedule being prohibited, without the 
corresponding consideiation for supply of goods o r  execution of works or  
services; 

(d) (VETOED) 
Paragraph 1.-The contractor is obliged to accept, o n  the same contractual 

conditions, any addition or elimination in the works, services or  purchases, up to 
twenty-five percent (25%) of the updated initial amount o f  the agreement and, in 
the particular case of renovation of a building or  equipment, up  to fifty percent 
(50%) for additions thereto. 

Paragraph 2.-No addition or  elimination may exceed the  limits set forth in the 
preceding paragraph. 

Paragraph 3.-If the unit prices for works o r  services a re  not provided for in the 
agreement, these prices shall be set by mutual agreement of  the parties, with due 
regard for the limits established in paragraph! 1 of this  article. 

Paragraph 4.-In the case of elimination of works, goods o r  services, if the 
contractor has already acquired the materials and placed them a t  the working site, 
rhese materials must be paid by the Administration a t  acquisition prices that are 
properly evidenced and morietarily restated, and a n y  other damages possibly 
resulting from such elimination may be subject to indemnification, provided they 
are adequately evidenced. 

Paragraph 5.-Any taxes or  legal charges established, altered o r  extinguished, as 
well as any legal provisions issued subsequently to t h e  date  o n  which the bid is 
submitted, and which have a clear effect on the contracted prices, shall entail an 
increase or reduction therein, as the case may be. 

Paragraph 6.-In the event of a unilateral amendment to  the agreement which 
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increases the contractor's charges, the Administration shall reestablish the ini 
:conomic/financial equilibrium by means of an addendum. 

Paragraph 7.-(VETOED) 
Paragraph 8.-The contractual amount variation in view of the price a d j ~  

ment provided for in the agreement itself, the updatings, offsettings or finant 
penalties deriving from the payment conditions set forth therein, as well as the 
3f supplementary budget up to the limit of the updated amount of any SI 
agreement, does not typify an alteration thereof and may be recorded as a sin1 
correction, the execution of an addendum being waived. ,-. 

SECTION IV. EXECUTION OF THE AGREEMENTS 

Article 66.-The agreement shall be executed on an arm's length by the par 
in accordance with the agreed clauses and the rules of this law, each party be 
liable for the consequences of noncompliance therewith, either wholly or  in p 

Article 67.-Execution of the agreement shall be accompanied and inspected 
a representative of the Administration especially designated for such purpose, ; 
third parties may be contracted to assist and provide himlher with informal 
pertinent to this attribution. 

Paragraph ].-The Administration representative shall annotate in a pro 
book all occurrences relating to execution of the agreement, determining whate 
is necessary.to remedy any faults or defects verified. 

, Paragraph 2.-Any decisions and procedures outside the scope of authorit: 
the representative shall be referred to the superiors thereof in due time for adopt 
of the appropriate measures. 

Article 68.-The contractor shall keep a representative acceptable to 
Administration at the working site or  at the place where the service is to 
rendered to represent it in the execution of the agreement. 

Article 69-The contractor must repair, correct, remove, rebuild or replace 
the expense thereof, either wholly or  in part, the object of the agreement that shl 
imperfection, defect or  incorrection resulting from execution or from the mater 
used. 

Article 70.-The contractor shall be liable for any damages directly caused eil 
to the Administration or  to third parties as a result of its fault or willful misconc 
when executing the object of the agreement, and this liability shall not be exclu 
or reduced in view of the inspection or  follow-up by the interested body. 

Article 71.-The contractor shall be liable for the labor, social security, tax 
commercial charges arising from execution of the agreement. 

Paragraph 1 .-Default by the contractor on the charges established in 
article shall not transfer the respective payment obligation to the Public Admi 
tration, nor shall it adversely affect the object of the agreement or  rest 
regularization and utilization of the works and buildings, including as regards 
Real Estate Registry. 

Paragraph 2.-The Administration can also require life and property liab. 
insurance, and this requirement must be included in the bidding prospectu: 
invitation to bid. 

Article 72.-Upon execution of the agreement and without prejudice 
contractual and legal obligations, the contractor may subcontract portions of 
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_ works, services o r  supplies up to the limit permitted, in each case, by the 
Administration. 

C- Article 73.-After the agreement is executed, its object shall be received: 
I.-in the case of works and services: 
(a) temporarily, by the person responsible for their follow-up and inspection, 

upon a detailed instrument signed by the parties within fifteen ( I  5) days of 
the written communication of the contractor to this effect; 

(b) definitively, by an employee o r  conimission designated by the competent 
authority, upon a detailed instrument signed by the parties, after expira- 
tion of the trial period, o r  inspection evidencing that the object conforms 
to the terms of the agreement, with due regard for the provisions of article 
69 hereof; 

11.-in the case of purchases or  lease of equipment: 
(a) temporarily, in order to subsequently verify whether the material conforms 

with the specification; & 
(b) definitively, after verification of the quality and quantity of the material, 

and consequent acceptance thereof. 
Paragraph 1.-In the cases of acquisition of equipment on a large scale, receipt 

thereof shall be made upon a detailed instrument and, in the other cases, upon 
receipt. 

Paragraph 2.-Temporary or definitive receipt of the above does not exclude 
either civil liability for the soundness and safety of  the works o r  service, or 
ethicallprofessional liability for orderly performance of the agreement, within the 
limits set forth by law or by the agreement. 

Paragraph 3.-The trial period referred to in item I (b) of this article cannot 
exceed ninety (90) days, except in exceptional cases that are duly justified and 
provided for in the bidding prospectus. 

Paragraph 4.-If the detailed instrument or  verification referred to  in this article 
are not respectively drawn up or  performed within the scheduled time frames, they 
will be considered executed provided they are communicated to the Administra- 
tion fifteen (15) days prior to expiration thereof. 

Article 74.-Temporary receipt may be waived in the following cases: 
I.-perishable articles and prepared meals; 
11.-professional services; 
111.-works and services in an  amount u p  to that spelled out in article 23, item I1 

(a) hereof, provided they do not comprise apparatus, equipment and facilities 
- subject to operation and productivity verification. 
, Sole Paragraph-In the cases established in this article, delivery shall be made 

against receipt. 
Article 75.-Unless otherwise provided for in the bidding prospectus, invitation 

to bid or normative ruling, the trials, tests and other verifications required by 
official technical rules for proper execution of the object of the agreement shall be 
borne by the contractor. 

Article 76.-The Administration shall reject either wholly o r  in art an work 
~ ~ r v i ~ ~ t ~ n r - r r i - ~ i n  w i  -+he h 

SECTION V. NONCOMPLIANCE AND TERMINATION 0 
THE AGREEMENTS 

Article 77.-Total o r  partial noncompliance with the agreement shall caus 
termination thereof, subject to the consequences established in the agreemenl 
those set forth by law or  applicable regulations. 

Article 78.-The agreement shall terminate due to the following reason 
I,-noncompliance with contractual clauses, specifications, plans or ten 
11.-irregular compliance with contractual clauses, specifications, plans 

terms; 
111.-delay in complying with the agreement, leading the Administfatic 

evidence that the work, service or supply cannot be concluded within the schec 
time frames; 

IV.-unjustified delay to start up the works, services or supply; 
V.-stoppage of the works, services or supply without good cause and wil 

prior notification to the Administration; 
V1.-total or  partial subcontracting of its object, contractor's association 

third parties, total or  partial assignment or transfer, as well as consolidation, 
off or merger not permitted under the bidding prospectus and the agreen 

VI1.-noncompliance with the regular determinations of the authority indit 
to follow up and inspect implementation of the agreement, as well as wit1 
determinations of the superiors thereof; 

VII1,-repeated failures when executing the object of the agreement, 
annotated as per article 67, paragraph I hereof; 

1X.-bankruptcy or  civil insolvency; 
X.-dissolution of the company or death of the contractor; 
XI.--corporate change o r  modification of the object or structure of the corn 

which adversely affects execution of the agreement; 
XI1.-reasons of public interest, material relevance and wide know1 

justified and determined by the upmost authority of the administrative spht 
which the contracting party is subordinate, and rendered in the administr 
proceedings to which the agreement refers; 

XII1.-elimination by the Administration of works, services or purchases, g 
rise to an alteration in the initial amount of the agreement beyond the 
permitted under article 65, paragraph 1 hereot 

X1V.-suspension of execution thereof by written order of the Administn 
for a period exceeding one hundred and twenty (120) days, except in case of p 
calamity, severe turmoil or  war, or further due to repeated suspensions totalin 
same period, independently of the mandatory payment of indemnities fo 
successive and contractually unforeseen and foreseen stoppages and resumi 
the works or  services, the contractor's being assured, in these cases, of the rig 
interrupt compliance with the obligations assumed until such time as the situ 
is regularized; 

XV.-any delay exceeding ninety (90) days in the payments owed b: 
Administration as a result of works, services or supplies, or portions thereof 
have already been received or  carried out, except in the case of public cala 



XV1.-failure by the Administration to release the area, place or  object for 
implementation of the works, services or  supply within the contractual terms, as 
well as the natural resources specified in the plan; 

XVI1.-events of force majeure o r  acts of God, adequately evidenced, which 
impede the agreement from being executed. 

Sole Paragraph-The cases of contractual termination shall be formally justified 
in the case records, and the parties shall be given the  opportunity to oppose each 
other and to fully defend themselves. 

Article 79.-Termination of the agreement may be: 
I.-determined by a unilateral act in writing by the  Administration, in the cases 

listed in items I through XI1 and XVlI of the preceding article; 
11.-settled out of court by the parties, and then made  into an instrument in the 

bidding process, provided that this is approved by the  Administration; 
Ill.-settled in court pursuant to the law; 
1V.-(VETOED) 
Paragraph 1.-The administrative or out-of-court termination shall be previous- 

ly authorized in writing and duly justified by the competent authority. 
Paragraph 2.-If the agreement is terminated based o n  items XI1 through XVIl 

of the preceding article, without any fault on the part of  the contractor, the latter 
shall be reimbursed for any losses adequately evidenced, and furthermore shall bc 
entitled to: 

I.-return of bond; 
11.-payments owed as a result of execution of the  agreement up to the date of 

termination; 
111.-payment of the stoppage cost. 
Paragraph 3.-(VETOED) 
Paragraph 4.-(VETOED) 
Paragraph 5.-In the event of impairment, stoppage o r  stay of the agreement, 

the execution schedule shall be automatically extended for an  equal period. 
Article 80.-The termination dealt with in item I of the preceding article shall 

give rise to the following consequences, without prejudice to  the sanctions set forth 
by this law: 

I.-prompt assumption of the object of the agreement, in its current condition 
and location, through a proper act of the Administration; 

11.-occupation and utilization of the place, facilities, equipment, material and 
staff contracted to implement the agreemen5 and necessary for the continuity 
thereof, pursuant to article 58, item V heregf; 

111.-execution of the contractual bond td reimburse the Administration for 
damages and to cover the fines and indemnities owed thereto; 

1V.-retention of the credits resulting from the agreement up  to the limit of the 
losses caused to the Administration. 

Paragraph 1.-The measures provided for in items I a n d  I1 of this article shall be 
applied at the discretion of the Administration, which can carry on the works o r  
services either directly or indirectly. 

Paragraph 2.-In the case of concordata of the contractor, the Administration 
may keep the agreement and assume control over certain essential services. 

Paragraph 3.-In the event of item I1 of this article, the act shall be previously 
App. IC-34 (Rc1.32-7/96) 
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and expressly authorized by the competent Ministry of State, or by the. ta 
Municipal Secretary, as the case may be. 

Paragraph 4.-The termination dealt with in item IV of the preceding a1 
allows the Administration, at its discretion, to adopt the measure establishi 
item I hereof. 

CHAPTER IV. ADMINISTRATIVE AND JUDICIAL 
SANCTIONS 

SECTION I. GENERAL PROVISIONS 
' .. 

Article 81.-~he'awardee's unreasonable refusal to sign the agreement, ac 
or  withdraw the equivalent instrument within the term established by 
Administration, shall be considered as full noncompliance with the oblig, 
assumcd, subjecting such awardee to the applicable legal penalties. , 

Sole Paragraph-The provisions of this article shall not apply to the bic 
invited in accordance with the terms of article 64, paragraph 2 hereof, which f 
accept the contracting on the same conditions proposed by the first awa 
including as regards term and price. 

Article 82.-The administrative agents that perform acts in disaccord wit! 
precepts of this law o r  seek to thwart the objectives of the bidding are subject t 
sanctions provided for in this law and in the applicable regulations, wil 
prejuclice to the civil and criminal liabilities caused by their act. 

Article 83.-The actual or  threatened crimes defined herein shall subjec 
committers thereof, when civil servants, to criminal sanctions as well as to Ic 
their title, job, employment, position or elected term of office. 

Article 84.-For the purposes of this law, a civil servant is the person that I 
a public title, position or  job, even if temporarily or without remuneratic 

Paragraph 1.-A civil servant, pursuant to this law, also applies to indiviq 
holding a title, job or  position in parastate entities, namely foundations, ! 

owned companies and mixed-capital entities, as well as other companies undc 
direct o r  indirect control of the public authorities. 

Paragraph 2.-The fine imposed shall be increased by a third when the cr 
set forth herein are committed by persons that hold a temporary title or positi 
trust in a direct Administration body, autonomous government entity, state-o 
company, mixed-capital entity, government foundation, or at other cornp 
directly or indirectly controlled by the public authorities. 

Article 85.-The criminal offenses provided for herein refer to the bidding 
agreements executed by the Federal Government, states, the Federal Di! 
municipalities, and respective autonomous government entities, state-o 
companies, mixed-capital entities, government foundations, and any other co . 
nies under their direct or  indirect control. 

SECTION 11. ADMINISTRATIVE SANCTIONS 

Article 86.-Any unjustified delay in implementing the object of the agree 
shall subject the contractor to the payment of a default fine as established i 
announcement to bid or the agreement. 

Paragraph 1.-The fine referred to in this article does not preven 
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{dministration from unilaterally terminating the agreement and applying the other 
mctions set forth herein. 

Paragraph 2.-The fine, applied after a regular administrative proceeding, shall 
)e discounted from the bond posted by the respective contractor. 

Paragraph 3.-If the fine exceeds the amount of the bond posted, the contractor 
v i l l  not only lose title to the bond, but will also be held liable for the difference 
hereof, which shall be deducted from any payments owed by the Administration 
)r, further, be collected in court, if applicable. 

Article 87.-For the full or  partial noncompliance with the agreement the 
Idministration may impose the following sanctions on the contractor, who will be 
issured of the right of prior defense: 

1.-warning; 
11.-fine, as provided for in the  announcement to bid o r  agreement; 
111.-temporary suspension from participating in the bidding and prohibition to 

,ontract with the Administration, for a perioe of at most two (2) years; 
1V.-statement of lack of good standing to. bid or  contract with the Public 

\dministration while the reasons that determined the contractor's punishment 
~ersist or until such time as the contractor is considered eligible for bidding 
wrposes by the same authority that imposed the sanction, which will occur 
vhenever the contractor reimburses the Administration for the resulting losses and 
fter lapse of the sanction imposed according to the previous item. 

Paragraph 1.-If the assessed fine exceeds the amount of the bond posted, the 
*ontractor will not only lose title to  the bond, but will also be held liable for the 
iifference thereof, which shall either be  deducted from any payments owed by the 
idministration, or judicially collected. 

Paragraph 2.-The sanctions set forth in items I, 111 and IV of this article may 
)e apptied together with that contained in item 11, the interested party's being 
~ssured of the right of defense in the respective proceeding, within five (5) business 
Jays. 

Paragraph 3.-The sanction established in item IV of this article is under the 
:xclusive authority of the Ministry of State or  of the State o r  Municipal Secretary, 
IS the case may be, the interested party's being assured of the right of defense in the 
espective proceeding, within ten (10) days of the beginning of the examination, 
vhereby the interested party may request requalification after two (2) years of 

- - ~pplication of the sanction. 
Article 88.-The sanctions provided for in items I11 and IV of the preceding 

~rticle may also be imposed on such companies o r  professionals that, in light of the 
lgreements governed by this law: 

I.-have been definitively convicted of a malicious tax fraud; 
11.-have carried out illicit acts with a view to thwarting the objectives of the 

)idding; 
111.-demonstrate that they do not have enough good standing to execute an 

lgreement with the Administration, by virtue of illicit acts committed thereby. 

Article 89.-To waive or  to render a bidding not applicable, other than in the 
:vents set forth by law, or fail to observe the formalities pertinent to such waiver or  

w p l i c :  = m m m - - D 

Penalty-detention of three (3) to five (5)  years, and a fine. 
Sole Paragraph-The same penalty shall apply to any person who by havi 

evidently helped to commit such illicit act has benefited from the unlawful wai\ 
x inapplicability to execute an agreement with the public authorities. 

Article 90.-To thwart or  defraud, through an arrangement, ruse or the like, t 
:ompethive aspect of the bidding procedure, with the intention of obtaining I 
itselflhimself or others the advantages from the award of the object of the biddir 

Penalty-detention of two (2) to four (4) years, and a fine. 
Article 91.-To favor private interests, directly or indirectly, before t 

, 4dministration, giving rise to the establishment of a bidding or to the execution 
an agreement that is further annulled by the Judiciary Branch: 

Penalty-detention of six (6) months to two (2) years, and a fine. 
Article 92.-To admit, make possible or cause any modifications or advantag1 

mcluding contractual extension, in favor of the awardee during implementation 
:he agreements executed with the public authorities, outside what is permitt 
mder the law, in the announcement to bid or in the respective agreements, 
krthermore to pay an invoice without observing the chronological order,of 
;ubmission: 

Penalty-detention of two (2) to four (4) years, and a fine. 
Sole Paragraph-This penalty also applies to a contractor that, having prover 

:oopcrated with this illicit act, obtains an improper advantage or unjustly benef 
i o m  the contractual changes or  extensions. 

Article 93.-To hinder, disturb o r  defraud the performance of any act of I 
)idding process: I 

Penalty-detention of six (6) months to two (2) years, and a fine. 
Article 94.-To infringe on the confidential nature of the bid offer placed in t 

lidding process, or  to provide third parties with the opportunity to infrin 
hereon: 

Penalty-detention of two (2) to three (3) years, and a fine. 
Article 95.-To exclude or  try to exclude a bidder, by means of violence, seric 

hreat, fraud or  offering of advantages of any kind: 
Penalty-detention of two (2) to four (4) years, and a fine, as well as a pena 

:orresponding to the violence involved. 
Sole Paragraph-This penalty shall apply to any bidder that fails to place a t 

)r withdraws from the bidding in light of the advantage offered. 
Article 96.-To defraud, to the detriment of the Public Treasury, the biddi 

)laced for acquisition or  sale of products or goods, or the agreement resulti 
herefrom, by: 

I.-arbitrarily raising the prices; 
11.-selling, as genuine or  perfect, counterfeited or deteriorated goods; 
111.-delivering goods in place of others; 
1V.-altering the substance, quality or quantity of the goods supplied; 
V.-unjustly raising prices underlying the bid offer or the execution of r 

lgreement in any way: 
Penalty-detention of three (3) to six (6) years, and a fine. 
Article 97.-To admit to the bidding or execute an agreement with a company 

xofessional considered without good standing: 
e n a l e t e n f  s m o o  t- ye:d all) m - 
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Sole Paragraph-The terms referred to in this article shall only start and expire 
on working days of the competent body o r  entity. 

Article Ill.-The Administration may only contract, pay, award or  receive 
plans or specialized technical services, provided the person in charge thereof 
assigns the property rights related to such plans and services and the Administra- 
tion is able to use them in accordance with the bidding contest regulations or with 
the arrangement for preparation thereof. 

Sole Paragraph-Whenever the plan refers to intellectual works of a technologi- 
cal nature that are not subject t o  privileges, assignment of the rights thereto shall 
include the supply of all data, documents and information pertinent to the 
technology involving conception, development, installation in physical media of 
any kind and application of the  works. 

Article 112.-When the object of the agreement is of interest to more than one 
public entity, the contracting body shall be held accountable, as regards the 
interested entity, for the orderly execution, inspection and payment thereof. 

Sole Paragraph-The interested entity may, at  its discretion, follow up on the 
implementation of the object of the agreement. 

Article 113.-Control of the expenses incurred with the agreements and other 
instruments governed by this law shall be exercised by the competent Accounts 
Tribunal, pursuant to prevailing legislation, and the interested bodies of the 
Administration shall verify the legality and regularity of such expenses and 
implementation in light of the Constitution and without prejudice to the ill-house 
control system set forth therein. 

Paragraph 1.-Any bidder, contractor, individual o r  legal entity may file a 
formal complaint to the Accounts Tribunal o r  bodies of the in-house control system 
against any irregularities verified in the application of this law, for the purposes of 
this article. 

Paragraph 2.-Before the bid envelopes are opened, the Accounts Tribunal and 
bodies of the in-house control system may ask to examine a copy of the bidding 
prospectus that has already been published, whereupon the bodies or  entities of the 
interested Administration shall agree to adopt any remedial measures applied 
thereto as a result of such examination. 

Article 114.-The system instituted hereunder does not prevent the bidders 
from being pre-qualified in the competitive biddings, which shall occur whenever 
the object of the bidding calls for a more detailed analysis of the technical 
qualification of the interested parties. 

Paragraph 1.-This pre-qualification procedure shall be adopted upon a 
proposal of the competent authority, with the approval of the immediately higher 
ranking authority. 

Paragraph 2.-In the pre-qualification procedure the requirements set forth by 
this law with regard to competitive bidding, invitation of the interested parties, 
procedure and review of documents, shall be observed. 

Article 115.-The Administration bodies may issue guidelines concerning the 
operational procedures to be observed in the execution of biddings, within the 
sphere of competence thereof, and with due regard for the provisions hereof. 

Sole Paragraph-The guidelines referred t o  in this article, after duly a ~ ~ r o v e d  - .. 
by the competent authority, shall be published in the official press. 

conventions, agreements, arrangements and other similar instruments entered 
by the Administration bodies and entities. 

Paragraph 1.-Execution of any convention, agreement or arraage~ncnt b! 
Public Administration bodies or entities shall depend on the prior approval ( 
adequate working plan to be proposed by the interested organization, which 1 

include at least the following information: 
I.-identification of the object to be executed; 
11.-targets to be met; 

-- 111.-stages or phases of execution; ' .. 
I 1V.-plan for application of financial resources; 

V.-disbursement schedule; 
V1.-estimated start-up and completion of the object, as well as conclusic 

the scheduled stages or  phases; 
VI1.-if the arrangement encompasses engineering works or services, evid 

that the participant's own resources to supplement execution of the object 
been duly guaranteed, except if the total cost of the undertaking is to be borr 
the onlending entity or  body. 

Paragraph 2.-After the convention is signed, the onlending entity or body 
inform this fact to the House of Representatives or to the respective City COL 

Paragraph 3.-The convention installments shall be released in strict at 
dance with the approved application plan, with the exception of the cases desci 
hereinbelow in which these installments will be withheld until any exi 
irregularities are remedied: 

I.-when the good and orderly application of the installment previc 
received has not been duly evidenced pursuant to applicable law, including thr. 

' 

local inspection procedures carried out from time to time by the fund onlen 
body or entity, or  by the body in charge of the in-house control system of the PI 
Administration; 

11.-should there be any misuse of funds, unjustified delay in the sched 
phases or  stages, practices in violation of the basic principles by which the PI 
Administration must abide in contractings and all further acts taken in 
performance of a convention, or default by the contractor with other basic cl: 
in the corresponding convention; 

111.-in the event the contractor fails to take the remedial action require 
such privies as the onlender or  members of the respective in-house control sys 

Paragraph 4.-The positive balance of a convention shall be deposite 
savings accounts at an accredited financial institution (if any such balan~ 
estimated for future use at a period equal to or higher than one month) or invc 
in money market or  open market transactions backed by public debt bonds ( i l  
such balance is committed to use at a period less than one month). 

Paragraph 5.-The yield arising from the transactions set forth in the prece 
paragraph shall be computed as a credit to the convention, and exclus 
channeled to the purview thereof; this yield shall also be accounted for in a spc 
statement to be added to rendering of accounts at the time of the settlen 

Paragraph 6.-At the time of the conclusion, termination, rescissiol 
discontinuance of a convention, agreement or settlement, any positive balanc 
including the yield from financial investments-shall be returned to the onler 
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~nstatenient of a special checking of the responsible party's accounts by the 
competent authorities at the creditor entity or  body. 

Article 117.-The works, services, purchases a n d  sales carried out by the 
Legislative and Judiciary Branches, as well as by the Accounts Tribunal, are 
regulated by the provisions of this law-to the extent applicable-at the three 
administrative instances. 

Article 118.-The states, the Federal District, municipalities and indirect Public 
Administration entities shall conform their bidding a n d  contracting regulations to 
the provisions hereof. 

Article 119.-Mixed-capital entities, state-owned companies, public foundations 
and other entities directly or indirectly controlled by the  Federal Government o r  by 
the other entities referred to in the preceding article shall issue their own 
regulations, duly published and subject to the provisions of this law. 

Sole Paragraph-The Public Administration regulations referred to in this 
article shall be published in the official press after duly approved by the authority 
at an instance higher than that to which the respective bodies, companies and 
entities are bound. 

Article 120.-The amounts hereunder shall be automatically restated on the 
same time basis and rates as the variation in the Brazilian Consumer Price Index 
(fndice Nacional de Pre~os ao Consumidor-INPO o n  the basis of the December 
199 1 reference index. 

Sole Paragraph-The Federal Executive Branch shall cause the new amounts 
officially effective at the time of each event mentioned in the main section of this 
article to be published in the Official Gazette of the Federal Executive; for such 
purposes, fractions lower than CrS 1.000,OO (one thousand cruzeiros) will not be 
taken into account. 

Article 121.-The provisions of this law do not apply t o  biddings opened and 
contracts Signed prior to the effectiveness hereof. 

Sole Paragraph-Agreements related to real estate pertaining to  the Federal 
Government remain subject to Decree-Law No. 9760 of  September 5, 1946, as 
amended; agreements related to domestic or  foreign credit transactions signed by 
the Federal Government, and the securities given by t h e  National Treasury, remain 
subject to the pertinent laws, as well as to the provisions of  this law to the extent 
applicable. 

Article 122.-Airlines concessions will be granted with due  regard for specific 
bidding procedures to be established under the Brazilian Air Code. 

Article 123.-Agencies sitting abroad shall have their  administrative contract- 
ing~ and biddings conform to the local characteristics a n d  the basic principles of 
this law, pursuant to specific regulation. 

Article 124.-This law takes effect on the date o f  i ts  publication. 
Article 125.-All provisions to the contrary are hereby repealed, especially 

Decree-laws Nos. 2300 of November 21, 1986; 2348 of  July 24, 1987; 2360 of 

I _ , = - = -  
Law No. 8666 14rt. 

125September 16, 1987; Laws Nos. 8220 of September 4, 1991; and 5 
article 83 of December 24, 1966. 

Brasilia, June 21, 1993; 172nd year of Independence and 105th of the Repu 

Itamar Franco 

Fernando Henrique -Cardoso 

Romildo Canhim 
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Law No. 8883 OF June 8, 1994 

Changes the provisions of Law No. 8666 of June 21, 1993, which 
regulates article 37, XXI of the Federal Constitution; sets out 

rules for bidding procedures; and makes other provisions. 

The PRESIDENT OF THE REPUBLIC. 

I hereby make it known that Congress decrees and I sanction the following law: 
Article 1.-The provisions of Law No. 8666 of June 21, 1993 referred to below 

shall take effect with the following new wording: 
"Article 3. (...) 
Paragraph 1. (...) 
11. (vetoed) 
(-4 
Paragraph 4. (vetoed). 
Article 5. (...) 
Paragraph 2. The adjustment referred to in the preceding paragraph, payable 
jointly with the principal amount, shall be charged to the same budget 
provisions as those corresponding to the credits to which such adjustment 
refers. 
Article 6. (...) 
VIII. Indirect Execution-the execution commissioned to third persons by the 
governmental body or entity under any of the systems below: 
6.. 
C) (vetoed). 
(..:) 
XIII. Official Press-the official media of the Public Administration, ie. the 
Official Gazette of the Federal Executive, and the media provided for in the 
laws of the respective states, municipalities and the Federal District. 
(... 
Article 8. (...) 
Sole Paragraph. Any unjustified delay in the performance of works or services 
or any portion thereof is hereby prohibited if their full performance has been 
duly provisioned in the proper budget, except in such cases as lack of funds or 
duly proven technical problems, provided that such cases are justified in a 
substantiated order issued by the authority referred to in article 26 of this law. 
Article 9. (...) 
Paragraph 3. (vetoed) 
(... 

App. P-l 
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Article 10. Works and services may be performed in the following modes: 
11. indirect performance, under the following systems: 
(... ) 
C) (vetoed) I 

(...I 
Sole Paragraph. (vetoed) 
I,  accompanied by technical justifications as to the  Administration advantage 
vis-8-vis the other systems; 
11. the amounts do not exceed the caps applying t o  requests for quotation as 
per article 23 of this law; . 
111. if previously approved by the competent authorities. 
(4 
Article 12. The following requirements shall apply t o  the basic and working 
plans for works and services: 
(..J 
VI. adoption of proper technical, health and security rules; 
(... 
Article 13. (...) 
Ill. technical assistance or consultancy, and financial o r  tax audits; 
(..J 
VIII. (vetoed) 
Paragraph I .  (vetoed) 
(..J 
Article 16. A list of all purchases made by ihe direct o r  indirect bodies of the 
Administration shall be disclosed evew month in the  official press or  affixed 
on boards open to public view. Such lists shall identify the item purchased, its 
unit price and volume, the name of the seller, a n d  the  total amount of the 
purchase; purchases for which bidding procedures a re  inapplicable or  have 
been waived may be merged into one single item per category. 
Sole Paragraph. This article does not apply to the bidding waivers under article 
24, IX hereof. 
Article 17. (...) 
I. (...) 
e) sale to another agency or  entity of the Public Administration at any level; 
0 disposal, conveyance of usufruct, rental or  lease of  real properties built and 
designed or actually used in housing programs sponsored by the Public 
Administration agencies or entities specifically created for  such purpose in the 
community interest. 
(4 
Paragraph 2: (vetoed) 
Paragraph 4. Remunerated conveyances shall be  offered for bids, and the 
instrument thereof shall set out the charges, the term of  effectiveness, and a 
reversion clause, under penalty of such conveyance's being considered null and 
void; biddings may be waived for such conveyances if provenly held in the 
public interest. 
Paragraph 5. For the purposes of the preceding paragraph, if the donee needs 
tn n W . r  t h e  rpal n r n n ~ r t v  ac a w ~ t i r i t v  fnr fi~nd-raicino nirrnnwq then the 
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reversion clause and other obligations shall be secured by a second mortgage 
favor of the donor. 
Paragraph 6. The Administration may avail itself of an auction proceeding 1 
the sale of real properties whose appraisal value is severally or  jointly ION 
than the cap set foriii in article 23, I1 (b) hereof. 
(... 
Article 19. (...) 
111. adoption of a-competitive bidding or auction. 
I \ 

. . .. 
\...I 
Article 21. Notwithstanding their affixation at the agency involved, notic 
containing the summaries of the prospectus regarding requests for quotatio 
contest biddings and auctions shall be published in advance, a t  least once, i 
I. the Official Gazette of the Federal Executive, when the bidding is carried o 
by an agency of the Federal Public Administration and, furthermore, in case 
works fully or  partially supported with federal funds or  o t h e b i s e  secured I 
federal institutions; 
11. in the Official Gazette of the State or  Federal District, for biddings carri' 
out by an agency or  entity of the State or Municipal Administration, or  o f t  
Federal District Administration, respectively; 
111. in one widely circulated newspaper in the state and, if any, in a widc 
circulated newspaper in the municipality or region in which the works 
services will be performed, or  in which the relevant assets will be disposed 
or  leased; the Administration may resort to other vehicles to broaden tl 
competition area, according to the importance of the bidding. 
(...) 
Paragraph 2. (...) 
1. 45 days for: 
a) bidding contests; 
b) competitive bidding, when the ensuing contract provides for turnk~ 
works, o r  if the bidding relies on the best technology or  technology and prit 
criteria: 
11. 30 days for: 
a) competitive biddings other than those in item (b) above; 
b) requests for quotation, whenever the bidding relies on best technology I 

technology and price criteria; 
111. 15 days for requests for quotation, in cases other than those in item ( I  
above, or  for auctions; 
IV. five business days for invitations to bid. 
Paragraph 3. The terms established in the preceding paragraph shall t 
counted as from the last publication of the summarized bidding prospectus ! 
forwarding of the invitation to bid, or further from actual availability of ti 
bidding prospectus or  the invitation to bid and respective annexes, prevailit 
whichever occurs last. 
(... 
Article 22. t...) . , 
Paragraph 5. Auction is a type of bidding carried out among any interestc 
persons for the sale of movable assets that are of no use to the Administratic 
or nf nrnd,.ptr I~nnllrr r,&L.prl n C  n t t n - ~ . . r (  - -  em- + L -  -1: - _ . - . - I  -.r .. I I 
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set forth in article 19, to whomever places the highest bid, which must be equal 
to or higher than the assessment value thereof. 
Paragraph 6. For the purposes of  paragraph 3 of this article, each new 
invitation for an  identical or  similar object shall be addressed to  more than one 
interested bidder should there be more than three (3) prospective bidders 
within the relevant area, as long as there are registered prospective bidders not 
invited during the last biddings. 
(...I 
Paragraph 9. For the purpose of paragraph 2 hereof, the Administration may 
require from unregistered bidders only the documents (articles 27 through 31) 
evidencing their qualification consistently with the object of the bidding vis-l- 
vis the bidding prospectus. 5' 

Article 23. (...) 
Paragraph I.  The works, services and  purchases ordered by the Administralion 
shall be divided into as" many portions as technically and economically 
feasible, and the bidding process therefor shall be conducted with a view to 
taking the utmost advantqge of the resources available on the market, as well 
as to enhancing competitiireness, provided that it does not affect the economy 
of scale. 
Paragraph 2. During the performance of works and services o r  the purchase of 
assets in portions as per the preceding paragraph, each such phase or  group of 
phases for these works, services o r  purchases shall be offered through a 
separate bidding, with due regard for the type of bidding applying to the object 
thereof. 
Paragraph 3. Competitive bidding is the appropriate type of bidding, 
regardless of the value of the object thereof, for the purchase or  disposal of real 
property (with due regard for the provisions of article 19 hereof), as well as for 
the granting of usufruct and international biddings; in the latter case, the 
request for quotation (whenever the body or entity has an international record 
of suppliers) or  the invitation to bid (whenever there is no  supplier of such 
goods or services in Brazil) will be admitted, with due regard for the limits 
spelled out in this article. 
(... 
Paragraph 5. Such types of bidding as  invitation to bid o r  request for 

+ quotation, assthe case may be, cannot be used for portions of a same work or  
service, or further for works o r  services of the same nature and at  the same - 
place, and which may be .carried out jointly and concurrently, whenever the 
aggregate value thereof typifies a case of request for quotation o r  competitive 
bidding, respectively, pursuant to this article, except for portions of a specific 
nature that may be carried out by persons o r  companies specialized in areas 
other than those of the work o r  service contractor. 
Paragraph 6. The purchases and services in general by industrial organizations 
of the direct Federal Administration, with due regard for their special features, 

% shall comply with the limits establishkd in item I of this article, provided that 
such purchases and services are intended for the acquisition of materials 
exclusively employed in the maintenance, repair o r  manufacturing of warfare 
items pertaining to the Federal Government. 

t i c l e m . . . ) m  = D = = m 
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'(Art 6 
I. for engineering works and services with a value up to five percent ( 5 % )  01 
limit set forth in item I (a) of the preceding article, provided such works 
services do not refer to portion of the same work or service or, further 
works and services of the same nature and at the same place that ma! 
carried out jointly and concurrently; 
(... 
VIII. for the acquisition by a domestic government-owned company of gc 
or services performed by a body or entity from the Public ~dministrat ion -- . which has been created for this specific purpose before the effectiveness of 
law, provided that the agreed price is at market levels; 
(... 1 
X. for the purchase or  lease of real property intended for compliance with 
major objectives of the Administration, the choice of which is conditionec 
installation needs and location, providcd that the price is compatible 
market value, according to a previous appraisal; 
(... 
XU. for the purchase of fresh food, bread and other perishable items during 
time required for the corresponding bidding procedures; such purchase r 
be made directly, on the basis of the price effective on the day; 
XIII. for the contracting of a Brazilian institution engaged (under applic 

-.. - regulations or  statutes) in research, teaching or institutional development 
'/ an institution engaged in rehabilitation programs for prisoners, provided 

the contractor is a nonprofit institution with a renowned ethical 
professional reputation; 
XIV. for the acquisition ofgoods or services pursuant to a specific internat 
a1 agreement approved by Congress, whenever the conditions thus offered 
clearly advantageous to the Public Administration; 
(... 
XVI. for the printing of official gazettes, standard forms for ~ ~ s c i o f  
Administration, and official technical publications, as well as for the pel 
mance of computer science services to domestic government-owned entitie 
Public Administration bodies or  agencies specifically created for such purl: 
XVII. for the acquisition of domestic or foreign components or parts f 
their original supplier, as required for the maintenance of equipment du 
the warranty period, whenever this exclusivity status is indispensable 
warranty purposes; 
XVIII. for the acquisition or contracting of services for the supply of iterr 
vessels, boats, airplanes or  troops and their means of transportation, duri 
short-term stay thereof in ports, airports or places other than their headq 
ters for deployment or  training activities, whenever the terms provided 
under the law would adversely affect the normality and purposes of the 
operations, and provided that the amount thereof does not exceed the lim 
article 23, 11 (a) of this law; 
XIX. for the purchase of materials intended to the Armed Forces, except 
personal and office wares, whenever required to safeguard the stand 
applying to the the logistic support of Armed Forces vehicles, after a favor wP. to& e f f e u i s s u w  a c " ~ [ ~ ~ ~ t t e e  u d  b a r e e  &, - 
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XX. when renowned nonprofit associations for the  assistance of handicapped 
persons are contracted by Public Administration bodies or  agencies for the 
performance of services or  supply of manpower, provided that the agreed price 
is at market levels. 
Article 25. (...) 
I. (vetoed) 
(... 
Article 26. The waivers set forth in article 17, paragraphs 2 and 4, and in 
article 24, items 111 through XX, the inapplicability situations referred to in 
article 25 (provided that such events are duly justified), and the delay provided 
for in the last sentence of the sole paragraph of  article 8 hereof shall be 
reported on within three (3) days to the higher authority for ratification and 
publication in the official press within five (5) days, a s  a condition for the 
effectiveness of such acts. 
Article 29. (...) 
IV. evidence of good standing with the Social Security Institute and the 
Unemployment Guarantee Fund-FGTS, thereby showing compliance with 
all social contributions required by law. 
Article 30. (...) 
Paragraph 1. In the case of biddings for works and services, the capability 
referred to in item I1 of the main section hereof shall be evidenced by 
certificates provided by public entities or  private companies, duly certified by 
their respective professional entities; any such requirements shall be limited 
to: 
I. as regards technical and professional capability: evidence provided by the 
bidder that it has in its permanent staff, on the  date scheduled for delivery of 
bids, a college degree or other professional degree acceptable to  the competent 
class entity, holding a certificate of technical responsibility for the execution of 
works or services with similar characteristics, such characteristics being 
exclusively limited to the portions of the object o f  the  bidding that are of the 
utmost relevance and involve substantial amounts; requirements regarding 
minimum quantities or  deadlines are prohibited; 
11. (vetoed) 
a) (vetoed) 
b) (vetoed) 
Paragraph 2. The portions that are of the utmost relevance from a technical 
viewpoint or  involve substantial amounts as mentioned in the preceding 
paragraph shall be defined in the announcement o r  invitation instrument. 
(... 
Paragraph 7. (vetoed) 
1. (vetoed) 
11. (vetoed) 
Paragraph 8. (vetoed) 
Paragraph 9. (vetoed) 
Paragraph 10. The professionals appointed by the bidder for thz purpose of 
evidencing the technical and operational capability dealt with in paragraph 1, I 
of this article shall take part in the works o r  services under the bidding; any 

v No. 8883 [Art. 

such professionals may be replaced by others with like or greater experien 
subject to Administration consent. 
Paragraph 1 I .  (vetoed) 
Paragraph 12. (vetoed) 
Article 3 1. (...) 
Paragraph I .  The requirement regarding indicators shall be limited to thc 
evidencing the bidder's financial capability vis-a-vis the commitments to 
assumed thereby i f 4  is awarded the ensuing contract; minimum past sales, 
well as profitability o r  income ratios, cannot be required for the purpo 
hereof. 
(.4 
Paragraph 5. Evidence as to the sound financial standing of a company shall 
made in a clear-cut, objective manner, by way of calculation of cert. 
accounting indices set forth in the bidding prospectus and duly justified in 
administrative bidding process that has given rise thereto; indices a 
calculations other than those usually adopted for proper assessment o 
company's financial standing vis-A-vis the obligations related to the bidd 
process are hereby prohibited. 
Paragraph 6. (vetoed). 
Article 32. The documents required for qualification purposes may 

* ....- -. submitted in the original version, or through a certified copy issued b: 
', competent registry or  official from the Administration, or otherwise publisl 

in the offkial press. 
(... 1 
Article 38. (...) 
Sole Paragraph. The draft bidding prospectuses, as well as the draft contra( 
agreements, conventions or  accords, shall be previously reviewed and 
proved by the legal counsel of the Administration. 
Article 39. (...) 
Sole Paragraph. For the purposes hereof, concurrent biddings shall mean th 
with similar objects and to be held within periods not exceeding thirty ( 
days; successive biddings shall mean those with similar objects in which 
subsequent bidding prospectus is dated no later than one hundred and twe 
(120) days after the end of the contract ensuing from the preceding bidd 
process. 
Article 40. (...) 
X. acceptability criteria for the unit and global prices, as the case may 
minimum prices, statistical criteria or variation bands vis-i-vis refere ' 
prices are hereby prohibited; 
XI. adjustment criteria, which shall reflect the actual variation in product 
costs; specific or  sectorial indices will be admitted in this case, as from the d 
scheduled for the placement of bids or of the budget provision referring the1 
through the date of settlement of each installment; 
XII. (vetoed) 
(..J 
XIV. (...) 
a) payment term not exceeding thirty (30) days as from the deadline 
settlement of each installment; 
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, (...I 
c) criteria applying to monetary restatement of outstanding payments, 
computed as from the deadline for settlement of each installment through the 
date of actual payment; 
(... 
Paragraph 2. (...) 
11. a budget estimate set out on spreadsheets covering quantities and unit 
prices; I 
Parag~aph 4. The following items may be waived in purchases for prompt --- 

delivery (ie. for delivery within.30 days of the date scheduled for placement of ' 
the corresponding bids): 
I. the provisions of item XI of this article; 
11. the monetary restatement referred to in item XIV (c) of this article, 
corresponding to the period between the actual payment date and that 
originally scheduled therefor, provided that this period does not exceed 15 
days. 
6.. ) 
Article 4 1.  (...) 
Paragraph 2. The right to challenge any purported failures or irregularities in a 
bidding prospectus before the Administration shall not be accorded to any 
bidder that fails to do so no later than two business days before the opening of 
the eligibility envelopes in a competitive bidding; the opening of the envelopes 
containing a bid in response of invitations to bid, requests for quotation, or  
bidding contests; or the holding of the corresponding auction. After the 
aforementioned deadline, any notice to this effect against the bidding 
prospectus will not be deemed an appeal 
(... 
Article 42. (...) 
Paragraph 2. Payments to  Brazilian bidders contracted as a result of the 
bidding process referred to in the preceding paragraph shall be made in 
Brazilian currency at the exchange rate effective on the business day before the 
date of actual payment. 
Paragraph 5. For the performance of works and services or  the acquisition of 
goods with funds or grants from an official foreign cooperation agency or 

+ multilateral financial organism to which Brazil is a party, the corresponding 
.z* *- bidding process may account for the conditions spelled out in the accords, 

protocols, conventions or treaties approved by Congress to this effect, as well 
as for the rules and procedures adopted by said entities, including as to the 
criteria applying to selection of the bid that is the most advantageous to the 
Administration. These criteria may include pricing and other assessment 
factors as required by the aforementioned entities for the release of funds or  

- grants, provided that they d o  not conflict with objective judgment principles 
and are approved by a substantiated opinion issued by the contract execution 
body and ratified by its higher authority. 
(... 1 
Article 43. (...) 
P a l l  4. y r o v  of t m i c l e l . l a l i d o m -  b i d l l  - 
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and, to the extent applicable, for bidding contests, auctions, requests 
quotation, and invitations to bid. 
(... 
Article 44. (...) 
Paragraph 3. Bids containing token, paltry or zero global or unit pr 
inconsistently with input prices and market wages plus their respective chat 
will not be admitted (even if the bidding prospectus has not establis 
minimum prices),except if they refer to materials and installations pertail 
to the bidder whose remuneration is fully or partially waived by the sa 
Paragraph 4. The preceding paragraph also applies to bids that rely on fort 
manpower or imports of any kind. 
Article 45. (...) 
Paragraph I .  For the purposes of this article, the types of bidding (except 
the contest bidding) are as follows: 
(...I 
IV. the highest bid or offer-for disposal of assets or granting of usufrl 
Paragraph 3. For biddings subject to the best price criterion, qualified bid( 
will be ranked in increasing order' vis-A-vis the prices offered; in case of a 
the criterion set out in the preceding paragraph shall exclusively preva 
Paragraph 4. For obtaining computer science items and services, the Put 
Administration will observe the provisions of Law No. 8248, article 3 
October 23, 1991, and will also take into account the factors spelled out 
paragraph 2 thereof; for the purposes of this paragraph, the technology ; 
price criterion shall be employed, or other criterion authorized in an Execu~ 
Branch decree. 
(... 
Article 46. The best technology or technology and price bidding processes st 
be adopted exclusively for services of a predominantly intellectual natt 
especially as regards planning, calculations, oversight, supervision, man; 
ment and counsel in general, and particularly as regards the preparation 
preliminary technical studies, basic and working plans, with due regard for 
provisions of paragraph 4 of the preceding article. 
6.. ) 
Paragraph 4. (vetoed) 
(..J 
Article 48. (...) 
11. bids at an overall amount higher than the applicable limits, or with clez 
unenforceable prices, i.e., those bids whose feasibility is not proven 
documentation evidencing that the input costs are compatible with mar 
prices and that the productivity ratios are consistent with the performance 
the subject matter of the contract; these conditions shall be specified in 
bidding announcement or prospectus. 
Sole Paragraph. If no bid or bidder is qualified, the Adn~inistration may affc 
eight (8) business days for the placement of other bids devoid of 
disqualifying clauses referred to in this article; this deadline may be reduce0 
three (3) business days for invitations to bid. 



Paragraph 3. Cash payments under international auctions may be made within 
twenty-four (24) hours. 
Paragraph 4. The auction prospectus shall be widely disclosed, mainly in the 
municipality wherein it is to take place. 
Article 55. (...) 
Paragraph I .  (vetoed) 
(... 
Article 56. (...) 
Paragraph 1. Performance bonds may be submitted in the form of: 
I. cash pledge, or government bonds; 
11. guarantee insurance; and 
111. bank guarantee. 
Paragraph 2. The guarantee referred to in t h e  main section of this article 
cannot exceed five percent (5%) of the amount of the  contract, and shall have 
its amount updated on the same conditions as those spelled out therein, with 
due regard for paragraph 3 of this article. 
Paragraph 3. Works, services and supplies involving large sums, technical 
complexity, and substantial financial risks, duly evidenced in a technical 
opinion issued by the competent authority, may have the guarantee limit set 
forth in the preceding paragraph increased up t o  ten percent of the amount of 
the contract. 
(... 
Article 57. (...) 
I. (vetoed) 
11. the performance of &vices on an ongoing basis, whose term may be 
determined as required to obtain pricing and other conditions to the best 
advantage of the Administration, provided that  such term does not exceed 
sixty (60) months; 
111. (vetoed) 
(..J 
Article 61. (...) 
Sole Paragraph. The effectiveness of contracts o r  addenda is contingent on 
their summary publication in the official press by the  Administration by the 
fifth business day in the month following that of  the signing thereof but no 
later than twenty (20) days after such signing, whatever the amount involved, 
even if free of charge, with due regard for article 26 of this law. 
Article 62. (...) 
Paragraph 2. The provisions of article 55 hereof are  valid, to the extent 
applicable, to letter agreements, commitment notes, purchase authorizations, 
service orders, or other proper instruments. 
Article 65. (...) 
11. (...) 
d) to restablish the originally agreed ratio between the  contractor's duties and 
their compensation by the Administration in order t o  achieve a fair remunera- 
tion for the work, service or supply thereunder, with a view to safeguarding the 
economic and financial equilibrium of the contract vis-Cvis the occurrence of 
unexpected or unforecast events or  others whose consequences may cause a 
delay in or impair the performance of the contract, o r  in the event of force 

'-3' 
majeure, acts of God or  acts of state that may entail an  extraordinary ev 2 
from an economic and contractual viewpoint. 
(... ) 

fl 
Article 71. (...) 
Paragraph I .  (vetoed) 
Paragraph 2. (vetoed) 
Paragraph 3. (vetoed) ' 

(... ) 
Article 79. (...) 
IV. (vetoed) 
(... 
Paragraph 3. (vetoed) 
Paragraph 4. (vetoed) 
Article 92. To admit, make possible or cause any modifications or  advantai 
including contractual extensions, in favor of the awardee during implemer 
tion of the agreements signed with the public authorities, outside what 
permitted under the law, in the announcement to bid o r  in the respect 
contractual instruments, or to pay the invoice without observing the chrot 
logical order of its submission, with due regard for article 121 hereof. 
Penalty. confinement from two to four years, and a fine. 

--.-_ (... 
Article 109. (... ) 
1. (...) 

I 

e) termination of the agreement as referred to in article 79, 1 hereof. 
(... ) 
Paragraph 6. The terms established in paragraph 3, I and I1 of this article st 
be two business days for invitations to bid. 
(... ) 
Article I 13. (..,) 
Paragraph 2. At least one business day before the date scheduled for receipt 
the bids, the Accounts Tribunal and bodies of the in-house monitoring systl 
may ask to examine a copy of the bidding prospectus that has already bt 
published, whereupon the bodies or entities of the interested Administrat] 
shall agree to adopt any remedial measures applied thereto as a result of si 
examination. 
(... 1 
Article 120. The amounts hereunder shall be automatically restated on I 
same time basis and rates as the variation in the General Market Price Inc 
(IGPM) as of December 1991. 
Sole Paragraph. The Federal Executive Branch shall cause the new amou 
officially effective at the time of each event mentioned in the main section 
this article to be published in the Official Gazette of the Federal Executive; 
such purposes, fractions lower than CR$ 1,00 (one cruzeiro real) will not 
taken into account. 
Article 121. The provisions of this law do not apply to biddings instated 
contracts signed prior to the effectiveness hereof, except for the provisions 
article 57; article 65, paragraphs 1 ,  2 and 8; and article 78, XV hereof, as u 
as for the provisions of the main section of article 5 hereof as to payment 
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obligations in chronological order; this order may be observed, within ninety 
(90) days of the effectiveness of this law, separately for the obligations related 
to the contracts subject to the regulations preceding Law No. 8666 of June 21, 
1993. 
Article 124. The provisions of this law apply to biddings and contracts for the 
concession or granting of public utility services, to the extent such provisions 
do not conflict with specific regulations on the matter. 
Sole Paragraph. The requirements dealt with in article 7, paragraph 2, I1 to IV 
shall be waived for bidding processes related to the concession of services with 
prior execution of works, for which no disbursement by the Public Administra- 
tion has been forecast. 
(..-I 

Article 2.-Article 18, sole paragraph of Law No. 8666 of June 21, 1993 is 
hereby revoked. 

Article 3.-The Executive Branch will publish in the Official Gazette of the 
Federal Executive, within thirty days, the entire Law No. 8666 ofJune 21, 1993 as 
amended herein. 

Article 4.-The acts performed under Provisional Measures Nos. 351 of 
September 16, 1993; 360 of October 18, 1993; 372 of November 17, 1993; 388 of 
December 16, 1993; 4 12 of January 14, 1994; 429 of February 16, 1994; 450 of 
March 17, 1994; and 472 of April 15, 1994 are hereby ratified. 

Article 5.-This law takes effect on the date of its publication. 
Brasilia. June 8, 1994; 173rd of Independence, and 106th of the Republic. 

ITAMAR FRANC0 

Rubens Ricupero 

Romildo Canhim 


