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EXECUTIVE S u f . I , W Y  

It is the intention of the Namibian Government to pass through 

Parliament in the very near future a Foreign Investment Code. AS of the date 

of  the Donors Conference, the Namibian Parliament will not have yet enacted 

the Code. However, the Government believes that it is useful at this stage to 

at least make available to the Conference a Statement of Policy on foreign 

investment. 

The following are the salient features raised in the Policy Statement. 

Most importantly, it points out that the Government welcomes foreign 

investment and that it will take active steps to stimulate investor interest. 

The Policy does not, subject to a few minor qualifications only, 

suggest any restrictions on the range of activities in which foreign investors 

may engage. 

Although joint ventures with local investors will be actively 

encouraged, the Code itself will not require foreign investors to offer an 

equity stake either to the State or to the Namibian private sector. However, 

the Government recognizes that natural resource projects may have to be 

regarded as a special case and that, accordingly, some requirement that 

Government, or a Government agency, should have a participating share in the 

equity may have to be considered. - - 
The Policy Statement indicates that the Code will establish two 

categories of foreign investors: 

(i) foreign investors not eligible for, or not seeking, the status 

of Approved Investment; 



(ii) foreign investors holding a Certificate of Approved Investment. ' 

The former will not be subject to any process of scrutiny or appraisal 

and will not be accorded any special treatment. They will therefore be a 
subject to regulation under the generally applicable laws of Samibia. The 

latter category of investments will be scrutinized for approval against 

c e r t a i n  broad c r i t e r i a  s e t  out  i n  t h e  Statement and w i l l  en joy  a p r o t e c t i v e  

regime of guarantees and incentives. 

These guarantees and incentives focus on two principal concerns which. 

experience shows, are critical for investment decisions. They are: 

(i) security of title and, in particular, the possibility that 

investment assets may be expropriated without a guarantee of 

any, or any, sufficient compensation; 

(ii) restrictions on foreign exchange transactions and the 

availability of foreign exchange to meet essential investor 

requirements. 

In the case of concerns related to security of title, the Statemen 

indicates that the Code will provide that: 

(i) in the event of expropriation, just compensation would be paid 

without undue delay; and 

(ii) disputes between investors and the State about compensation for 

expropriated assets could be referred to international 

arbitration. 

In the case of foreign *exchange transactions, the Statement sets out 
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certain basic undertakings that the Code will provide to ensure that foreign 

exchange will be freely available. 



Statement envisages that the holder of a Certificate of approved 

Investment will have certain reciprocal obligations. These are described in 

the Statement. 

The Statement of Policy sets out a broad outline of the institutional 

arrangements for handling foreign investments. The following points should be 

noted: 

(i) the minister for Trade and Industry will be responsible for 

administering the Code: 

(ii) the Code will establish an Investment Centre. The Centre will 

have three main functions: 

(a) investment promotion; 

(b) co-ordinating the response of the various Government 

departments to investment proposals; 

(c) analysis and appraisal of applications for Approved 

Investment Status. 

(iii) After analyzing and appraising the investors' proposals, the 

Centre will prepare a brief for an Interministerial Committee 

which will make the final recommendation to the minister that a 

Certificate of Approved Investment should be granted or, as the 

case may be, withheld. 
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NAMIBIA 

THE CODE FOR FOREIGN INVESTMENT 

A STATEMENT OF POLICY 

1. Namibia has important development goals but local resources, public 

and private, may not, on their own, be adequate to ensure the new investments 

necessary to create a more just and prosperous society. The Government 

recognizes that, if development objectives are to be achieved, Namibia needs 

foreign capital, sophisticated technology, an influx of management skills and 

access to foreign markets. Foreign investment is therefore welcome in 

Namibia. Broad political consensus to that effect is reflected in Article 99 

of the Constitution, which provides: 

"Foreign investment shall be encouraged within Namibia subject to the 

provisions of an Investment Code to be adopted by Parliament". 

2 .  Namibia is an open society and Government does not propose to 

establish in the Code any restrictions on the range of business activities in 

which foreign investors m y  engage. Where an activity would be open to 

Namibian private sector investment, it will be open to foreign investment. 

Under the existing law, the Government or a Government agency has in respect 

of certain activities--for exan$le, the generation and distribution of - 
electricity--& statutory monopoly. Unless the existing law is amended, there 

would, of course, in respect of those activities, be a restriction on foreign 

investment in the same vay that there is already a restriction on local 

private sector investment. 



3 .  mile, in principle, all sectors of the economy now open to local 

private investment will be open to foreign investment. ~ o v e r m e n t  will be 

taking active steps to stimulate investor interest in the petroleum, mining, 

fisheries, agro-business and manufacturing sectors. 0n the other hand, t h e r e  

are certain business activities in which foreign investment will not be 

encouraged. These are small-scale businesses engaged primarily in the 

provision of services which could be performed by Namibians. Hairdressing or 

small retail trade are examples. It may also be the case that restrictions on 

dealings in certain categories of land, for example, land held under customary 

tenure, will impose practical limitations, particularly in the agricultural 

sector, on the range of activities in which foreign investors may engage. 

4 .  Two further aspects of the open character of the investment regime 

should be noted: 

(i) The Code will not impose on foreign investors any requiremen m that there should be a local stake in the equitv of a foreign 

investment. The Government will actively encourage foreign 

investors to seek local equity participation in joint ventures 

with the Namibian private sector companies. However, the 

Investment Code will not impose on foreign investors any 

requirement to that effect, or contain any provision for future 

divestment in favour of Namibian nationals. With regard to a 
P 

public sector eqaty stake, again the Code will not require 

foreign investors to offer equity participation to Government 

or a Government agency. However, as in the case of the private 

sector, foreign investors may, in particular projects, 

establish by agreement joint ventures with the State or with 

public sector entities. Moreover, in natural resource proj .. 



consideration of State participation in the equity of major 

investments has a special dimension. Article 100 of the 

Constitution establishes very clearly the principle that 

Namibia has sovereignty over its natural resources. Those 

resources, whether on or under the land, including the 

resources of the territorial sea, its bed and subsoil, the 

Continental Shelf and the exclusive economic zone belong to the 

State. An investor cannot acquire rights over them unless 

there is a grant by the State of a lease or licence under 

applicable legislation. Government anticipates that in the 

case of new investments in major natural resource projects, 

investors are likely to seek a comprehensive agreement with 

Government about the terms and conditions on which exploration 

for and exploitation of resources may take place. Government 

has currently under review the existing fiscal and other 

conditions for mining, petroleum and fishing projects. In that 

context, pending completion of the review, Government wishes to 

keep open the possibility that agreements with investors for 

the grant of rights over natural resources may contain 

mandatory provisions which will ensure that the Government, or 

a Government ageccy, has or can have a participating share in 

the equity of theo-pro ject . 
(ii) Foreign investors not eligible for or not seeking the status of 

"Approved Investmenta described belov will not be required 

under the Code to obtain a prior authorization and accordingly 

their investments will not be assessed for approval against any 

specified criteria. They will, of course, be subject to the 



applicable laws of Namibia in force from time to time. This 

means, for example, that a foreign investor in this categor 

may have to incorporate and register a company in accordance 

with Namibia's company law or set up a partnership. A licence 

or permit will have to be obtained if that is required under 

the law for the business activity which the foreign investor 

intends to undertake. All foreign exchange transactions, 

including the remission of dividends and the service of debt, 

will be subject to whatever exchange control regime there may 

be in force at the time, and employment of expatriates in 

Namibia will not be permitted as of right where there are 

available citizens of Namibia with the necessary qualifications 

and experience. 



STATUS OF APPROVED INVESTHENT 

foreign investment generally, Namibia has very specific development objectives 

and hopes that foreign investment will play a dynamic role in helping to 

realize some of them. With that in mind, the Investment Code will create a 

category of "Approved Investments" to which the Code will extend a special 

protective regime of guarantees and incentives. 

6 .  In order to be eligible for Approved Investment status an investment 

will have to fall within a definition of "eligible foreign investment" to be 

set out in the Code. In that context, it should be noted that: 

(i) It is not the intention of the Government that the Code should 

apply to portfolio investments where the foreign investor has 

acquired an equity interest in a Namibian enterprise without 

any intention of participating in its management. However, in 

order to avoid the application of imprecise or subjective 

criteria, it is envisaged that exclusion of portfolio 

investments will be effected in the Code by excluding from the 

category of eligible foreign investments the acquisition of 

sharer in a Namibian company if at least 90 per cent of the 

remaining equity is held by citizens of Namibia, or by '. 
companies which are controlled either, directly or indirectly. - .  - 
by citizens of Namibia. A similar test vould apply to the 

acquisition of an undivided participating share in an 

unincorporated joint venture of the kind commonly used for 

investment in petroleum and mining projects. However, the Code 

will provide for some measure of flexibility so that an 



investor who can show that he will be playing an active role 

management may be treated as "eligiblen notwithstanding that 

the foreign element in the investment falls below 10%. 

( l  i 1 Constraints on manpower within the Namibian ~overnment will 

necessitate the exclusion from the category of eligible f o r e i g n  

investment of very small projects. Whatever the intrinsic 

merits of a particular investment, it would be hard to justify 

the use of scarce resources to appraise a project if the 

foreign investment proposed was less than US $200.000 or its 

equivalent in other currencies. Although the exclusion of 

these very small projects from the definition of eligible 

foreign investment means that they cannot be admitted to the 

special category of Approved Investments, it is not the 

intention of Government to discourage small-scale investment 

which, in many cases, can make a real contribution to the 

Namibian economy. As Indicated in paragraph 4 above, foreign 

investors not eligible to apply for the status of Approved 

Investment will nevertheless be able to make their investments 

d e r  the term and conditions provided for in applicable laws 

of Namibia, and will enjoy the protection afforded to investors 

under those laws including, of course, the guarantees set forth 
* 

in the Conrtitutiqn itself. 

7. A n  investor whore proposed investment falls within the definition in 

the Code of an eligible foreign investment vill be entitled to apply for the 

status of Approved Investment. Appraising a proposal in order to decide 

whether approved status should be accorded, will involve measuring the 

investment against certain broad criteria which will be set out in the Cod 



Some of the basic criteria against which the merits of an investment will be 

assessed would be the following: 

( a )  the extent to which the investment will contribute to Namibia's 

development goals; 

(b) the efficiency of the investment in making use of Namibian 

resources, including labour, natural resources and foreign 

exchange to contribute to Namibia's national product by: 

(i> increasing employment opportunities in Namibia for 

Namibians. All projects accorded the status of 

Approved Investment will, as described below, have 

reciprocal obligations relating to localization 

and training and the contribution which an 

investment will make to employment opportunities 

will be assessed (inter alia) in the light of the 

proposals made by the investor for training and 

localization; 

(ii) earning or saving foreign exchange; 

(iii ) making or generating development in the less 

developed areas in Namibia; 

( c )  the impact of the investment on the environment and the 

willingness of the investor In co-operation with the '. 
appropriate authe$ties in Namibia to design and finance 

affective oaasures to minimize adverse environmenntal 

consequences. 



Guarantees and Incentives 

8. The most effective action which the Government of yamibia can take 

encourage foreign investment is to offer to investors enjoving Approved status 

some basic guarantees. The experience of other developing countries and 

extensive discussions with the private sector in Namibia establish very 

clearly that the concerns of prospective investors focus mainly on two issues: 

(a) Concerns related to security of title and, in particular, the 

possibility that investment assets may be expropriated without 

a guarantee of any, or any, sufficient compensation; 

(b) Concerns related to restrictions on foreign exchange 

transactions and on the availability of foreign exchange to 

meet essential investor requirements. 

a) Security of Title 

It is not the intention of the Namibian Government to expropriate 0 
private sector business, whether domestic or foreign. Article 98 of the 

Constitution envisages an economic order based on a mixed economy and 

nationalization is not part of the Government's strategy for development. 

10. While expropriation of private sector assets is not Government policy, 

all governments in the complex conditions of modern society require rights of 

eminent. domain, and nationalization must always remain a special option to 

meet special circumstances. That is the broad framework established by .. 
Article 16(2) of the Constitution, which provides: 

"The State or a competent body or organ authorised by law may 

expropriate property in the public interest subject to the payment of 

just compensation, in accordance with requirements and procedures to 

be determined by Act of Parliament". 



11. with regard to ~pproved Investments 9 it is, however, envisaged that 

the Code wrll extend and amplify the protection afforded generally by Article 

16 of the constitution. ~lthough against the background of Article 16 of the 

Constitution it would not be appropriate to offer in the Code an unqualified 

undertaking that no Approved Investment will be expropriated, significant 

assurances can be given about the payment of compensation. ~ccordingly, the 

Code will provide that the payment of compensation for expropriated assets 

will be made without undue delay and in convertible currency. While foreign 

investors in common with Namibian nationals will have access to the Namibian 

courts to establish and protect their rights, in the event of a dispute 

arising about the compensation due to an investor, the Code will further 

provide for referral to international arbitration. Namibia has at present 

under review the possibility of adhering to the Convention on the Settlement 

of Investment Disputes between States and Nationals of Other States. Should 

Namibia decide to adhere to the Convention arbitration under the auspices of 

the Centre for the Settlement of Investment Disputes (ICSID) established 

pursuant to the Convention would be an available option. Alternatively, 

arbitration pursuant to the Rules adopted by the United Nations Commission on 

International Trade Law (UNCITRAL) would also be acceptable to the 

Government. Where in the context of nationalization a dispute arises on the 

quantum of compensation, it is envisaged that the Code would require an .. 
arbitrator to assess the compensation due to the investor by applying 

established International Law standards. 

b) Foreinn Exchange Transactions 

12. In many developing countries, including many in Africa, foreign 

exchange constraints have been a major obstacle impeding the flow of new 

foreign investment and -king it difficult to induce existing enterprises to 



13. In 

respect of 

to enable the investor in the case of loans in foreign exchange 

approved by the Central Bank to repay the principal sum due in 

accordance with an agreed schedule and to pay (without 

prejudice to the tax treatment of such payments) interest and 

service charges on such loans as they fall due; 

to pay licence fees and royalties due to persons resident 

outside Namibia, where such payments are made pursuant to 

agreements which have been approved under any rules which may 

be in force from time to time relating to the transfer of 

technology ; 

to transfer after-tax profits or in the case of companies to 

pay dividends out of after-tax profits to shareholders resident 

outside Namibia, and in the case of registered companies 

carrying on brurch operations in Namibia, to make remittances 

to hard office out of fundo representing after-tax branch 

prof its. 
P 

addition to the brioguarantees set out above, there vould be, in 

Approved Investments, one further undertaking in the Code in 

relation to foreign exchange transactions: 

Where : 

(I) the investment or part of the investment has been sold to a 

resident of Namibia, or 



(ii) there has been a reduction of capital authorized (to the extent 

necessary) by the Court, 

foreign exchange would be made available to repatriate the proceeds. However, 

i n  such a case, where amounts are large, the Central Bank would reserve the 

right to require that transfers should be scheduled over a period of time in 

order to avoid significant balance of payment difficulties. 

Where an investor has sold the investment or part of the investment to 

a person resident outside Namibia for foreign exchange, there would be no 

exchange control restrictions on the disposition of the proceeds of sale. 

14. Foreign investors in Namibia will appreciate that Namibia is at 

present part of the Rand Currency Area. A decision, in principle, has been 

taken to establish a Central Bank and issue Namibian currency. However, 

careful preparation will be required before that decision can be fully 

implemented and, in the meantime, Namibia will remain subject to the existing 

foreign exchange restrictions administered in the Rand Currency Area by the 

Reserve Bank of South Africa. It follows that until Namibia establishes its 

own Central Bank and currency, the Government may not be able to guarantee 

full compliance with the foreign exchange rbgime for Approved Investments set 

out above. 

15. While the basic repatriation rights described above are recognized by 

Government as a precondition for a sustained flow of new foreign investment, 
* 

it remains the policy of Governpent to encourage foreign investors to reinvest - - 
part of their profits in Namibia. Given firm assurances that after-tax 

profits can be remitted, Government believes that many investors will show 

their faith in Namibia by using some of their available cash to take on new 

ventures. 



generally applicable rate of income tax that is reasonable and attractive. 

Against that background, Government has considered whether Namibia, following 

the practice in some other developing countries, should also provide in the 

Code for other special fiscal incentives such as tax holidays, import duty 

concessions or the like. It has been decided not to do so. There are a 

number of reasons: 

In order to create stable conditions for economic growth, 

Namibia needs a broad revenue base which is not continuously 

eroded by piecemeal concessions; 

Tax concessions could be wasteful since in many cases, if other 

conditions are satisfactory, tax concessions will not be 

required to attract foreign investment; 

Double Taxation Treaties, and the unilateral double taxation 

relief offered by many capital exporting countries, mean that 

the practical effect of tax holidays is often uncertain; 

A number of fiscal incentives already exist in the tax law of 

Namibia in relation to particular sectors, for example, 

mining. Where in particular sector, or in connection with 

some particular activity, it is adjudged that a fiscal '. 
concession is required in order to attract foreign investment, 

appropriate provision will be made by amendment to the existing 

law. 



Investors Reciprocal Obligations 

17. Where an investor has applied for and been granted the Status of 

Approved Investment, the Code will provide that the Certificate given to the 

investor will remain in force only so long as the investor complies with 

certain reciprocal obligations to which every holder of an Approved Investment 

will be subject. It is envisaged that there will be two basic requirements: 

(a) Every investor will be required to make specific proposals 

acceptable to the Government for training and localization. 

The proposals of the investor in that regard will be reviewed 

at the time when application for Approved Investment status is 

made and may be the subject of negotiation. In reviewing the 

investor's proposals, the Government will be entitled to take 

into account the commitment to affirmative action implied by 

Article 23 of the Constitution. Once an investor's proposals 

dealing with training and localization have been agreed with 

Government, they will be incorporated into the Certificate of 

Approved Investment, subject to such amendments as may be 

agreed from time to time. Implementation of those proposals 

will be a condition of the continued validity of the 

Certificate; 

(b) The proposals of the investor relating to the investment itself 

will also be incorporated into the Cartif icate. Accordingly, 

where an investor has undertaken to bring into Namibia a 

specified sum in foreign exchange or specified goods or 

services financed in foreign exchange, the continued validity 

of the Certificate will depend on the investor honouring that 

colpppitment in accordance with an agreed timetable. 



1 8 .  The Code for Foreign Investment will be an important instrument of 

policy and should play a dynamic role in Namibia's development strategy. 

However, to be sure that the Code operates in practice to encourage foreign 

investment, the Government is conscious of the need to create an appropriate 

institutional setting. 

19. The Minister for Trade and Industry will be responsible for 

administering the Code, and the Code itself will provide for the establishment 

of an Investment Centre. 

20. The Investment Centre will have three distinct but interconnected 

functions: 

(a) It will be responsible for initiating and co-ordinating the 

investment promotion activities of the Government. This wil 

involve identifying a range of investment oppoztunities and 

making sure that relevant information about them is available 

in Namibia and abroad. In this capacity the Centre will be the 

focal point for all enquiries by prospective investors; 

(b) Where application is made for a Certificate of Approved 

Investment, the Centre will be responsible for co-ordinating 

the activities of the various departments of Government - 
contributing to tho appraisal of the investment proposal -- 

(c) The Centre will undertake, using its own specialist staff and 

the expertise available from technical ministries, an economic 

appraisal and analysis of investment proposals. In that 

capacity it will prepare briefs for, and make recommendations 

to, the Interministerial Committee whose role in processing e 
applications for Approved Investment status is described below 



2 1 .  The Code will provide that a Certificate of Approved Investment will 

be issued under the hand of the Minister for Trade and Industry, but in any 

case where the investment is to be made in a sector (for example, mining or 

agriculture) which is the responsibility of another Minister, the issue of the 

Certificate will require the concurrence of the Minister concerned. 

22. It is envisaged that the Code will lay down a procedure to be followed 

whenever an application is made seeking Approved Investment status. In that 

context ; 

(a) All applications will be made to the Investment Centre; 

(b) The Centre will be responsible for ensuring that the investor 

provides sufficient information to enable a judgment to be made 

on the merits of the investment in the light of the criteria 

set out in the Code. This will involve consultation with 

departments directly concerned; for example, in mining or 

petroleum projects the Ministry of Mining and Energy will be 

consulted on work programmes and other technical aspects of the 

proposed investment; 

(c) When the Inveatment Centre is satisfied that the information 

necessary to assess the merits of the investment is available, 

and the Centre, using its own and other expert staff, has 

appraised and a~lyzed the economics of the investment 

proposal, the application will be referred to an 

Interministerial Conmittee on Approved Investments; 

(d) The Interministerial Committee on Approved Investments will be 

established aa a standing Committee of Senior Officials from 

the departments most concerned vith foreign investment issues. 

The Comaittee would be presided over by an official from the 



Ministry directly concerned with the proposed investment unde 

review. 

) The ~nterministerial Committee would be responsible for 

reviewing the proposed investment and, after considering the 

brief and appraisal submitted by the Investment Centre, would 

make a recommendation to the Minister (or Ministers) concerned 

that a Certificate of Approved Investment should be granted or 

withheld. Where negotiations with an investor are necessary 

before any recommendations can be made, they would be conducted 

by the Interministerial Committee or, as appropriate, by a duly 

authorized subcommittee. 



DISPUTE SETTLEMENT 

2 3 .  Namibia has a well established legal system and courts whose integritv 

and independence are guaranteed by the Constitution. As mentioned already, 

foreign investors in common with Namibian nationals will have access to the 

courts to establish and protect their rights. Some foreign investors, 

particularly those making major investments in the natural resources sector, 

may enter into comprehensive agreements with the State which will provide, in 

the event of a dispute, for reference to international arbitration. In the 

case of Approved Investments, the Code will supplement these arrangements in 

two respects: 

(a) As indicated in paragraph 11, if the investment is 

nationalized, any dispute between the investor and the 

Government about compensation will be referred for settlement 

to international arbitration; 

(b) In the event a dispute arises between the Goverment and an 

investor about the status of an Approved Investment, or about 

the continued validity of a Certificate of Approved Investment, 

the matter in dispute, if it cannot be resolved by agreement, 

may, at the instance of the investor, be referred for 

settlement to international arbitration. .. 


