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FEDERATION OF WOMEN LAWYERS

SIMPLIFICATION OF THE SEXUAL OFFENCES ACT 2003 (ACT

NO.3 OF 2003)

This Act is meant to consolidate and repeal all laws relating to sexual
offences lts maln objectives are to combat sexual violence and’'to

1. The definition of “Sexual Act”
Direct or indirect contact with the aims, breasts, penis, buttocks,
thighs or vagina of one person or any other part of the body of
another person;

Exposure or display of the genital organs of ene person to
anotherperson;

Insertion of any part of the body of a person or of any part of the
body of an animal or object into the vagina or penis or anus of
another person;

Cunnitingusfellatio or ahyt‘O’t‘he,rform of genital stimulation..

Exceptions

The abovementioned acts do notamount to sexual offences when the
following take place;

oses for

-+ Four-sound: health practices or .other medical .
necessary bedy search by police; !

: _'E.TForlawfuI pulr_'._'seswzthoutputtlngfmto Jeopard the h and
f :'_safetyofthes '_.pect - -

When not carrled out abuswely or for humlllatlng or punlshlng
an arrestee, suspect.




2, What is considered as a “Sexual Offence”
- Where a person commits the unlawful act with another;

- Where the persons causes another to commit the offence.

Itis important to note that marnag

;fn_ot a defencewhen itcomes fo
sexual offences. L

3. Whatis a “Compeiled Sexual Act”
To commit the act with himself or herself;
Compels sexual act with a third person;

Causes the person to commit the act with an animate or
inanimate object.

4. inducement to allow sexual act

it is an offence to administer or apply substances to another when
committing a sexual offence or to induge another to commit. sex
another person.

5. Conspiracy orincitement to commit sexual act

n__ _oﬁence to consp;re oF, aid another fo comm't.{_un!awful

ltis a sexual offence to persistently sexually abuse a child. Persistence
means two or more times, itis also an offence to fail to report persistent 1§
sexwith a child. |



et

7. Commercial sexual exploitation of children (under 18
years)

Child prostitution

Child prostitution means sex with.a. chlld for financial reward or favour
or compensation; :

ltalsoincludes, fo;

Invite or persuade or induce a child to commit offence for
financial reward, favour orcompensation;

To agree to invite persuade or induce a child to commit as
sexual act for reward.

To procure child for prostitution or a brothel commits an offence

To engage or to offer a child for purposes of committing sex for
financial reward.

To facilitate the commission of a sexual act with a child:

As a parent, guardian or custodian to allow commission of
sexual act with a child.

What is meant by “offering or receiving reward”

Paying someone to commit sex at with child;. .~

sidhof the act:

8. Sexualoffences againstdisabled persons

It is an offence to commit a sexual act with a disabled berson or in the




presence of a disabled person.

9, Matters of evidence

Age

A perpetrator is considered to have knowledge of the age of a child
where he or she-has actual knowledge of the age of the child or where
there is a possibility that he/she -knows or where the perpetrator has
failed to obtain information of the child's age.

Incapacity of children below 14 |

In evidence there is no presumption that a child under 14/is incapable
of commuting sexual offence this means that the criminal capacity of a
child under14 is the same for any other offence.

Abolition of the cautionary rule

This act does away with the cautionary rule this means: that the
evidence of the complainant is not treated with caution, as was the
case before.

Evidence of previous consistent statement

The evidence of previous consistent statements of: the complainant is
admissible.

Delay between commission of sexual act and laying-of complaint

The court should not draw an adverse conclusion from the fact that
there has been a delay between the sexual oﬁence and the'laying of
the charge :

Abse nc;a_'_-,\__ o_f semen qr.an|naJ,fI.u.|d ——

ence of psychological effects
Where it is alleged that a sexual offence has taken place evidence of
psychological effects is admissible to show that the sexual act has
been committed against the complainant and to show that there were
coercive circumstances. This type of evidence is also admitted for the

#AM - -
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purposes of sentence.

Court has to consider the qualification and experience of psychologist
and any other evidence

Proceedings to be held in camera -
In a sexual offence case cross-examination is done through the court.
This means thatquestions are made through the judicial officer.

Evidence of sexual experience, activity or reputation

Evidence of sexual history or experience is not admissibie noris cross-
examination on it permissible unless the identity of the accused is in
issue this includes where the complainant is concealing the identity of
the real perpetrator. This type of evidence is relevant to explain
presence of semen, vaginal fluid or injury or preghancy or to. show that
complainant was not a virgin.

11. Prohibition of publication of information

The identity of a :c,omplainant or accused should not be published,
except where;

The pUincation is just and equitable;
The accused is 18 or above;

if publ:shed there is-a punishment of not less than M1000 or
imprisonment of not less than 3 months. e

information or evidence that may be relevant to the bail hearing. The
complainant is entitled to know the place date and time of first
appearance of the accused in court.

Atthe commencement of the case the investigating officer should state




whether these rights have been provided to the complainant, the
manner of informing and the date and time of informing;

If the complainant is not present, the court should inquire whether the
complainant has knowledge. He or she should state where bail was
granted and the conditions and .the date and time of the next
proceedings.

Duties of the prosecutor '

The Prosecutor has the duty to consult the complainant regarding the
case, to orientate the complainant of the court structure and to provide
any other relevant information.

13. Compulsory HIV/ AIDS test

A person charged under this act shall have his/ her blood taken for the
purposes of an HIV/AIDS test and the results are 16 be given to
accused and complainant. The costs for the test are to be borne by
Crown. After the conviction the test results to be given as evidence for
sentence.

ltisanoffenceto

Hinder or obstruct the taking of the blood substances;

Disclose the tests before sentencing (is liable to imprisonment
for a period not exceeding one year or a fine not exceeding
~ M20, 000-or both. :




14. PENALTY GUIDELINE CHART

OFFENCE

PENALTY

5(4) Publishing information
relating to the identity of

complainantor accused.

30(5) Disclosing test results

before sentencing.

2(a)(i} Exposure or display of
genital organs.

(i) Where there is oercion
not referred to under
Section 2.

(iii) Coercion and where you

cause another to commit |

act.

(iv) ~ Where the convict has |

HIV and did not know.

{v) Persistent sexual abuse |

of achiid.

(vi) Sexual offences against
children Commercial .

Sexual Exploitation of
children, Sexual
Offences Against
Disabled Persons

is vulnerable because of
disability or where there
is a group or where there
is use of a firearm or
weapon

& Minimum
1 years.

Notlgssthan 10years

Fine not less than M1, 000 or
imprisonment for not less than 3

+ mmonths orboth.

Fine not exceeding M20, 000/

"l imprisonment for not more than 1

year or both.

Court may impose appropriate
gentence.

Imprisonment for not less than 8
years

Not less than 10 years

Notless than 10'years

imprisonment of- 15

ath penaity




OFFENCE PENALTY

32(b) 2nd offence/conviction

(i) Exposure Notless than 5 years
{iiy Non-coercive Circumstances . Notless than 10 years
(iit) Coercive circumstances -”'-"_N'Dt'fess than 20 years

(iv) Coercive circumstances i Life Imprisonment
(force threats physical verbal |
abuse)below 12 years is
unlawful
- No knowledge of
HIV/AIDS.

- Persistent child sexual
abuse

- Sexualoffences against
children

- Commercial sexual
exploitation

- Sexual offences against
the disabled

Inapplicability of minimum sentences to children
Minimum sentences not applicable to persons under 18 years. itis a
second offence for a person under 18 the minimum sentences should
apply. "

Section: 32 {a) (vn) known .HIV . and AIDS and under 18 years.
lnapphcabuhty of m|n|mum sentences rule does not appiy

mmm Lo o o :
In: accordance with the Act there shall be no suspensmn of sentence
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