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1. Introduction 

The subject of inheritance remains one which has always been very close to the hearts of 
many Basotho. It is a matterthat isoften at the centreof many disputes, someofwhich end 
up in courts, for decision by such courts. 

Lesotho has a dual legal system, that is, it operates and mainta~ns in parallel two legal 
systems, thecustomarylawand thecommon law orthe received law system. 
Th~s top~cwill thereforedeal with both the customaryas wellasthe common law. 

Underthe common law, the following lawswill bediscussed: 

1. Lawof InheritanceAct No. 260f 1873; 

2. Intestate Succession Proclamation No. 2 of 1953; 

3. Administration of Estates Proclamation No. 19of1935; 

4. Land (amendment) Act of 1992, ( recognizing the rights of women to 
inher~t resldent~al property); and 

5. Deeds RegistryAct of 1967 

Under the customary law reference will be made to the Laws of Lerotholi and to the 
customary law and practice as it has evolved overtime, 

2. CUSTOMARY LAW: 

The majority of Basotho still practice a customary way of life hence their inheritance is still 
governed by the customary law 

Success~on under the customary law is patrilineal. Customa 
' 

1 general rule restricts inheritance to males, The first male child 
in a polygamous marriage, the heir is determined in accorda 1 mothers' rnainagesfo the deceased, whiie recognizing ha t  e 
and herson will retain theadmlnistrationoftheproperty belon 

The death of a member and head of the family means that someone has to take over the 
administrationofthe family property forthefamily. 



2.1 Objectives of  Customary law of inheritance 
The two maiorobiectives of Sesotho customary law of inheritance are: 

. ~ i r s t i ~ ,  to determine the identity of the person designated as heir 
(mojalefa); and 
Secondly, to spell out and enforce his rights and responsibilities in 
relation to the other members ofthe deceased's family. 

2.1.1 Identity ofthe heir 

The first objective of the customary inheritance law is easily achieved as the law has 
already given guidelines as to how the heirwill be identified. 

According to the Laws of Lerotholi, the heir is the eldest male child, in the event of more 
than one customary marriage, polygamous marrtages, each house's estate will be 
admintstered by theeldestmale child born to the respective wifelwidow. The eldest son in 
the first housewill then be the universal heir, 

In the event that the deceased left no ma 
tobe followed to determine theidentity of 

The courts have however been verv re1 
pracice, wh ch nas now a,so become cLsrom, a wiaow who nas no male ch~laren inner ts 
on the bas's of usufruct and admin sters her late h~soand's estate .n cons~ltatfon with her 
husbaiks male relatives. 

Customary law stresses 
in dealing with issues of i 

The Laws of Lerornol~, wh~le recognizing the posirion and the role of the heir ano me 
deceased husband's brothers, provide that the issue of inneritance should always be 

2.1.2 Rightsand responsibilitiesof the heir 

That heir is expected to use the estate, iefa in consultation with his father's widow and to 
share that estate with his junior brothers. The heir does not have unfettered and absolute 



rights over the estate, he has obligations towards other members of the family and the 
property does not really belong to him alone but his obligation is to administer it on behalf 
of the family, and in the best interests of the family. An heir also has to settle the liabilities 
and take responsibilityforthefamily. 

As shown above, it is the first born male child who is entitled to succeed as an heir to the 
deceased'sestate, and who IS expected to lookafterthewidow and his brothersas well as 
hrs srsters, and toqive some share ofthe estate to the younger brothers, althouqh itwould 
seem that it does not matter how big thesharesshouldbe. - 

- 

Some ofthe dutiesofacustomary heirare the following: 

(a) to acquire and take charge of the deceased's estate; 

(b) burythe deceased, in conjunction with other membersofthefamily; 

(c) to collect the debts owed to the deceased and to pay the deceased's 
creditors.; 

(d) as mentioned already, to step rnto the deceased's shoes and 
perform all of the deceased's obligations in relat~on to the estate and 
thedependants 

2,2 Women 

Customary law regards women as mrnors, marrred women as minors and dependents of 
their husbands while unmarried women, dependants of their fathers, brothers or of some 
male relative. 

Under customary law s~ngle women could not inher~t from 
daughters, whether marrredor not could not rnherit as heirs However, 
father could and can makegiftsof h~spropertyto hrsdaughters. 

The position ofthe wrdow has however always been protecte 
theBasotho customarylaw courts havealmostalways held t 
thedeceased's estate afterthe widow'sdeath and not during 
wrdow has the usufruct right, that is, she can remain on the 
the property, in consultatron wrth her sons andlorthe male relativesof her late husband. 

Where the widow dies, leaving no son, the family property will go to the nearest next of kin, 
in the husband'sfamily, whoqualifies as such. 



2.3 Written Instructions 

Sectron 14(1) Part l l o f  the Laws of Lerotholi, provides that a husband can make and 
leave wrrtten instructrons allocating his property. These written instructions should 
however not deprive the herrof more than halfofthedeceased's property 
These wntten instruct~ons are not a will to be registered by the Master of the High Court's 
office, but should be kept safely and will only be carried out in so far as they do not deprive 
the heir of more than half of the deceased's estate. 

Subject to this qualification contained in the Laws of Lerotholi , and subject to the 
qualification on women, every Mosotho hasa right to dispose of his property as he deems 
appropriate. 

2.4 Administration of theEstate by theMaster 

Under Basotho custom, there is no reauirement on the heir or on the widow to reoort the 
deceased estate to the Master ofthe ~ i g h  Court. This may in part be duetothefactthat the 
Administration of Estates Proclamation applies only to those Basotho who are said to 
have abandoned the Sesotho way of life and are living according to a Europeanway of life, 
or it could:also be in part due to the fact that ordinary Basotho find it too cumbersome and 
costly torealize thedeceased'sestate. 

Asalready sa~d, under Basotho law and custom consultat~onsform a cornerstone of every 
decrsion makrng process 

2.5 Conclusion 

It can be seen from the Laws of Lerotholi that the rights of a customary heir are protected 
by custom, even to the extend of nullify~ng the deceased's instructions in so far as they 
deprive thecustomary heir of morethan halfofthedeceased'sestate, 
It 

deceased as the heir to the estate, customary law regards 
onsultations amongst the deceased's family members as of 
paramount importance before any such disagreement can be taken 
to the courts; 



under customary law a father can, during his lifetime make gifts to his 
daughters; and 
there is no requirement under customary law to report the 
deceased's estate to the Master for the appointment of 
administrators of the deceased's estate. 

3. The COMMON LAW 

The law of inherifamce under the common law is governed in the first instance by the 
"received law" which was introduced in Lesotho through Proclamation 28 of 1884 as the 
lawthatwas forthe time being in force in thecapeof Good Hope. 

This law created dualism in Lesotho's legal system. In addition to that law, there are also 
specific laws that deal with inheritance. 

These are the laws ment~oned above, and these are: 

Law oflnheritanceAct No. 26 of 1873; 

lntestate Succession Proclamation No.2 of 1953; and 

Adrnin~strationof Estates Proclamation No 19of 1935 

There are also other laws that come into play on this subject, although not primarily 
concerned with inhenlance as such, these are' 

Land(amendment)Actof1992, and 
Deeds Registry Act of 1967 

0 
3.1 Objectivesof thecommonlaw of inheritance 

Th 

Intestate Success~on 

(~dmkistration of Estates Proclamation). 
Collectivelv these laws are concerned with the identification of the riahtful oersons entitled 
to inheritoishare in thedeceased'sestate and how such an estate &odd be managed. 

5 



This law regulates inheritance and affirms freedom of disposition of property by last will 
and testament. It deals with inheritance where the estate in question is to be dealt with 
under awill. 

This law provides that every person wh tentto makeawill, isgiven full powersto 
do so. 

3.2.1 ldentityof the heir and his responsibilities 

Section 5 of the Act provides that a person may by a will, bequeath hislher property to 
anyone helshechooses. It provides that a person may, in a will disinherit anyone, omit to 
give anyone anything, omit to mention any child, a parent, relative or descendant, without 
assigning any reason for such disinheritance oromission. 

It further provides that a will shall not beset aside because ofany ofthese aforementioned 
reasons. 

This law provides that no person shall be entitled to any portion of the deceaseU's estate, 
onlv bv reason that he has been siven some entitlement bv anv law. An heir will only be 
enheb to inheritwheresuch entitlement stemsfrom under tills law. 
It orovrdes that noone shall claim, as of risht, anv oortion out of the estateof anyone who 
has made a will as to how his estate sho alt with upon hlslher death, unless such 
rlghtemanatesfrom such a will. 

The person entitled to share in the d d's property, IS therefore whoever the 
deceased has mentioned in thewill, and then tothespecified extent, shareor proportion of 
the property. 

3.2.2 Proclamation 20 of 1884 

This Proclamation, which is the law that introduced the law of the Cape of Good Hope as 

6 



thecommon lawof Lesotho provides that: 

"In any suit, action or proceedings in any court to which all the parties are ..."' African that 
customarylaw may be applied. 

The effect of thrs provlsron has been to allow customary law to be applied wherever the 
circumstances of a particular case are appropriate. Thereare no guidelines as to how the 
choice between thetwo legal systems IS to be made, 

Because of the provisions of thls Proclamation, there have been controversy as to 
whether, therefore the provlslons of the Inheritance Act override Sect~on 14(1) Part l l o f  
the Laws of Lerotholi, ,which provrdes that the deceased's written ~nstructionsshould only 
be carrled out 1nsofara3they do not deprive the helrof more than halfofthe estate. 

There lsstlll acontroversy thatthe maklng ofa will is open only to those Basothowho have 
abandoned the Sesothoway of llfeand live (d) a European way of lrfe.  his could be in part 
one of the reasons why most wills still have a preamble justifying why the testator was 
entltled tomakeawill. 

This view is further strengthened by the provisions of the Administration of Estates 
Proclamation which will bediscussed below. 
On examrnatron of the Adminrstration of Estates Proclamation, it will be seen that the 
Proclamation spec~frcallv excludes the administration of estates of those Basotho who are 
said to not have abandoned the Sesotho way of life. In their case the customary law w~ l l  be 
applied. 

Subsection 3(b) of the Adminlstratron of Estates Proclamation provides that the 
Proclamation shall not apply to: 

"to the estates of Africans which shall continue to be administered in accordance with the 

The effect of Proclamation 2B of 1884 has been to cast doubt on whether or not the 
lnheritance Act does apply to every Mosotho without exception, overriding the Laws of 
Lerotholi which provide that an heir should not be deprived of more than half of the 
deceased's estate. 
The view that not every Mosotho can make a valid will IS further strengthened by thy 



provisions of theAdministration of Estates Proclamation as has been explained above 

Consequently it is not very clear cut whether every Mosotho's will can be executed after 
his1 her death, andin fact there have been a number of cases decided by courts on the 
issue. The crux being on whether the testator had or had not abandoned the customary 
way of life priorto hislherdeath. 

Intestate succession relates to inheritance under the common law h circumstances 
where thedeceased has not left a will. The law applicable here is the Intestate Succession 
Proclamation of 1953 

The Proclamation provides that: 

3.3.1 ldentityofthe heir 

Whereadeceased dies intestate, or partly intestate, that is, without leaving awill, orwhere 
there is a will and that will does not cover all of the property, then the property uoes to the . . . -  
deceased's spouse subject toihe following qualifications: . 

3.5.2 Sharingof propertywith others 

This provision is subject to the following qualifications: 

If the spouses were married in community of' property, and the 
deceased spouse also leaves behind a descendant who has a right 
to inherit, when the deceased dies intestate, then, the surviving 
spouse receives herlhis half share of the property. The other half of 
the property is divided eauallv between the suouse and the children. 

property with the deceased's 
keeps herlhis own property; 

3 of the remaining 

Whether the spouses were married in or out of community of 
property, if when the deceased dies, he leaves no descendants, who 



are entitled to inherit from him when he dies intestate, then the 
surviving spouse will get half of the deceased's property and the 
other half will go to the parents or brothers or sisters if there are any 
and ifthey areentitled to inherit; 

Where the deceased does not leave any ~escendants nor parents, 
nor any brothers or sisters who are entitled to inherit, then all of the 
property is inher~ted by the surviving spouse. 

The Proclamation also provides that any adopted chrldren will be treated as rf they had a 
blood relationshipwith the deceased. 

This Proclamation also makes a very important point that it shall not apply to the 
succession oftheestate ofany Mosotho unlessthat Mosoiho hadabandoned thesesotho 
customaryway of life, 

This Proclamation emphasizes the provisions of section 3 (b) of the Administration of 
Estates relating towhichestatesareto beadministered by the illaster'soffrce. 

3.9.3 Administration of Estates by the Master 

Onlv those estates that auaiib the test set by section 3 (b) of the Administratton of Estates 
~r&lamatron qualrfy to be administered by ihe  aster u"der the Proclamation, otherwise 
all other estates remarn Lo be administered according to the customary law as discussed 
above. 

3.3.4 Conclusion 

Asurviving spouse is entitled to share in the property of his I her deceased spouse in a 
manner shown above whetheror not the spouses'marrrage was in orout of community of 

To all other Basotho, their estates will be adm~nistered ac 
customary law referred toearlier. 

3.4 Land (amendment)Act 1992 

This law makes it possible forwidows to inherit residential property. 



3.5 Administration of Estates Proclamation 

3.5.1 Objective 
The objective of the Administration of Estates Proclamation is to make provision for, 
amongstothers, the administration of the estates of deceased persons and minors and to 
regulate the rights of beneficiaries under mutual wills made by persons married in 
community of property. 

3.5.2 The Proviso,section3(b) 
Section 3 (b) of the Proclamation provides that the Proclamation shall not apply to the 
estates of those Basotho who had not abandoned the customary way of llfe and who had 
not adopted the European way and of Irfe.70 the estates of those Basotho, the customary 
lawshall be applied. 

3.5.3 Part I: Administration of the Proclamation 

The Proclamation IS admlnlstered by the office of the Master of the Hlgh Court and her 
assistants.This is an offlce that is a government office inthe offlce of the Attorney General, 
despite itstitle, it is not in the High court. 

3.5.4 The Master of the High Court 

The Proclamation establishes the office of the Master of the HighCouf. 
The Master's office supervises and oversees the administration of the estates of 
deceased persons and mimrs. 

It appoint sand confirms.executorsofthedeceased's estates; 
It records and keeps a reaister of executors to whom letters of 
administration have been issued; 
It keeps a record ofwill sand death notlces: 
It appoints persons as appraisers for the valuation of deceased 

any person who dies leaving property or a will, within'l4 days of such 
death, to the office of the Master or if the death occurs in the districts, 
to the district administrator's office. The Master has a right to request 
such further information as may be appropriate. 



(b) Wills: Any person may lodge a will with the office of the Master which 
shall register such a will. 

(i) a person who has a deceased person's will in his possession, 
is required to deliver such will to the office of the Master or to 
the district administr office as soon as possible after the 
death ofthetestator; 

(ii) a search warrant issued for the search of premises 
wherein it is believed may be concealed; 

(c) Inventories: Where a person dies, if the parties were married in 
community of property, the surviving spouse shall, within six weeks 
of such death cause an inventory to be made of the property which at 
the time of death belonged to them. If parties were married out of 
community of property, the surviving spouse .or child or nearest 
relative, shall :cause an inventory of the property that belonged to the 
deceased to b e  made. Such an inventory shall forthwith be 
delivered to the office of the Master. The Master has power to appoint 
a person to take the inventory. 

(d) Custody of Estate Pending issue of LettersofAdministration 
On the death of one of the spouse, the, surviving spouse or ih his or 
her absence, a child or nearest next of kin, shall take possession and 
control of the, deceasedk estate until the Master appoints an 
executor for the administration of the; estate. There are penalties for 
personswho dispose ofthe assets of theestatewithoutauthority. . 

(e) Letters of Administration: The office of the Master is responsible for 
the issuing of letters of admin~stration to persons who have been 
appointed as executors. On good grounds shown, such as the 

prejudiced. 

(g) Surviving Spouse to Administer Minor's portion: Unless provided 
otherwise by a will, the surviving spouse is entitled to receive from 

I1 



the executor and retain for and on behalf of his or her minor child 
suchsumsasareduetothat minorchild. 

(h) Survivor's Rights to Deal with Communal Property: If the parties 
were married in community of property, the surviving spouse is 
prohibited from transferring o r  mortgaging any immovable property 
belonging to the joint estate, without the prior consent of the Master, 
even if such property is registered in the name; :of that surviving 
spouse. 

(i) Remarriage of Surviving Spouse: Whenever a surviving spouse who 
has minor children intends to marry someone else, such a surviving 
spouse has to discuss the matter with the Master and get a certificate 
from the Master. If a surviving spouse re-marties without obtaining a 
certificate from the Master he or she may forfeit certain portions of 
the estate and may also incur certain penalties. 

3.5.6 Part l l l  Estatesof Minors: 

Afatheror a mother (where the father is dead or mother has been awarded custodvof the 
minor) may nomlnate any person to administer and manage the estate of the minir child. 
The Master may then, on application issueout leitersof confirmafron tosuch a tutorbefore 
he can start administering the estate. 

The office of the Master is given powers to oversee the administranon of the estates of 
minorchildren. 

Where it comes to the knowledge of the Master that properly has passed to a minor child 
who atthe time is not under the guardianship of a parent ortutortestamentary, the Master 
shall, in consultation with the minor child's relaiives, appoint a person ia administer and 

notexcluded, unlesssuch a woman has received her husband'swritten consent. 



3.6 Deeds Registry Act 

The Deeds Registry Act is one of the pieces of legislation which imposesconditionson the 
inheritance rights of married women. This Act imposes some conditions under which 
immovable property can be registered in a married woman.. Section 14 sub- 
section (2) provides that a woman marrie munity of property shall be assisted 

her husband in executing any deed i ds registry, unless the husband's marital 
power has been excluded. 

i , 
d 

Sub-section 14 (3) provides that immovable property, bonds or other rights shall not be 
transferred or registered in the nameofa woman married in community of property, unless 
such property have been under any other law or by a will, been excluded from the 
community. 

Sub-section 14 (6) authorizes the registrar of deeds to refuse to register except when 
compelled by a court order, all deeds in favour of a married woman vShose rights are 
governed by Basotho law and custom where such registration would be in conflict with 
Basotho law and custom. 

The import of this law is therefore that it is difficult for married women to have immovable ~ 
property registered in their names. Therefore even where a parent has left inimovable 
property for his married daughter, unless certain conditions are complied with, such 
property can not be registered in the name of that married daughter. Worse still the choice 
of law issues aiso comes into p!ay;,and In cases where the registrar is of the view 
affected woman's rights are to be governed by Sesotho law and custom, 
authorizesthe registrarto refuse to registerthe property in thenameofthatwoman 

4.1 Under customary law 

As a general rule as 
propertywhichshe cai 
As a creneral rule a fen 

passon tootherpeop eas .nneritance; 
 ale person cannot inherit propertv 

A f i h e r  can during his lifetime make gifts of his property to his 
daughters; 
Under the Laws of Lerotholi, a man can leave written instructions 
allocating his property, those instructions should however not 



deprive the heir of more than half of the deceased's property; and 
The heir must use the inheritance for the benefit of his late father's 
dependentsand share the inheritancewith his brothers. 

4.2 Underthe Common Law 

4.2.1 Testatesuccession 

Any eligible person, (above the. age of 16 and with legal capacity) can ' 
makeawill; 
Where there isawill, the instrudtidnsofthe deceased are executed; 
Where a deceased dies leaving a will, the wife or person in charge 
must report the death to the Master of the High Court and get further 
guidanceon othersteps; 
There will be appointment and\or confirmation of executor by the 
Master for dealing with the deceased's estate 

Where the deceased died without leaving a will the following applies: 
, Theestate must still be reported to the Masterof the High Court; 

The Masterwill appoint an executor to administer the estate 
The property will be shared in such proportions as are stipulated by 
the law, amongst all the entitled dependents; 

4.2.3 Administration of Estates 

This Proclamation amlies to both testate and intestate inheritance. it requlates the 
manner in which estates of deceased persons have to be administers. It establishes the 
office and qives Dowers to the Master of the Hlqh Court to oversee the admlnlstratlon of 

>fminors, particularly the OVCs. de 

ble The Deeds Registry Act still makes it difficult for married women to reg~ster in 
properly in rheir own names Tne/ 
rneir h~sbanos. Th sActisst ll detrimen~a lo LI 

k t  st,ll requires that such women sno,lo be assisted oy 
i e  rignrsofwomen and OVCs. 

5. Conclusion 

In conclusion it can be observed that as a consequence mainly of the legal restrictions 



making women minors, women are not able to deal with their property as they otherwise 
would, Under both the customary law and the common law as a general rule women still 
need to be assisted in any decisions they make regarding property. 

Under customary law, the male relatives are often the oneswho make the major decisions 
over the property of the deceased, in some cases, such decisions are not made in the best 
nterests'ofthe~r~hansorvrrlnerable children. 
Tnere are a n~mber  of aws tnat need to be changed so that the sir~alion can oe reversed 

' or rectified. 

There are already Bills on the Married Persons Equality and the Land Bill which will 
amongst other things, remove the husband's marital power, and give women and men 
equal participafion in land administration respectively. 
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