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The debate of public health vs. human rights is not a contemporary issue.  Human rights of
PWHA have always been violated in the name of public health or rights of others.  Segregation,
discrimination, and stigmatization against PWHA occur in the name of preventing further
public infection.  However, these are the often cited reasons for the human rights restrictions
in relation to HIV/AIDS; it cannot easily be diffused or spread from one person to another
unless some particular act occurs.  Unlike other communicable diseases, HIV transmission
is directly attributable to human behavior patterns, such as unprotected sexual practice,
intravenous drug usage through syringe sharing, blood transfusions, and mother-to-infant
transmission.  Similarly, (although popularly believed otherwise) the virus does not spread
through such practices as shaking hands, sharing clothes, using the same toilet, a mosquito
bite, and so forth.

Therefore, it is important to understand that the protection of the human rights of PWHA and
the creation of a supportive environment necessary to encourage people to come forward, to
help them benefit from HIV education and services, and thus change behavior, are critical to
reduce further infection.  Coercive measures not only violate human rights but also subvert
this process.
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Health practitioners of various hospitals in Kathmandu, revealed that although there are

hospital policies for UICP, doctors are not always aware of these policies and UICP are not

followed in practice.  Moreover, health workers identified an inadequacy of materials for the

maintenance of UICP standards as the reason for non-observance of UICP in practice.
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HMG/N has issued an order to make arrangements for separate special beds in the Teaching
Hospital and in any hospital of the HMG/N to treat HIV/AIDS infected patients.
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Health practitioners of various hospitals acknowledged that they discriminate against patients
infected with HIV/AIDS because of fear of becoming infected with HIV.  During the discussion,
health practitioners also viewed that patients suffering from HIV/AIDS must be segregated
from other patients.
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The Supreme Court ruled on the right to information provided by Article 16 of the Constitution.
The Court held that Article 16 provides for the protection of citizens’ rights to information and
that the Court may fulfill the gap if any procedural difficulty arises in the application of this
right.  The government has an obligation to provide information on any matter of public
concern, including public health; and except on matters for which confidentiality has to be
maintained according to the law, citizens have the right to obtain information from the
government.
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The National Health Policy has pursued a policy of conducting all programs of blood
transfusion through the Nepal Red Cross Society.* Accordingly, acts relating to blood tests
are being carried out by Nepal Red Cross Society throughout the country.
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Criminal law is the body of law that deals with crimes and their punishment: sexual violence,
homicide, drug abuse, sex work for commercial purposes, and other sexual behavior such
as homosexuality.  Each of these issues brings a whole range of discussion when it comes
to HIV/AIDS.  The very nature of the virus and its modes of transmission make it important to
assess these laws for the purpose of human right auditing.

To reduce the sexual vulnerability of people, especially women and children, it becomes
important for the state to enact laws that protect people from sexual abuse and exploitation,
and that empower people to control their own health and well-being.

In addition to addressing sexual violence, harm reduction programs   are vital  to reduce the
vulnerability of IDUs, sex workers and their clients, and also come under the periphery of
criminal laws.

The risk of HIV infection is one of the harms associated with injecting drug use. There are
many challenges in changing addictive behaviors; thus “harm reduction” programs needs to
be designed to reduce the harmful impact of drug use on the user, their partner(s), and the
community.  Comprehensive harm reduction programs encompass a range of interventions,
including voluntary HIV counseling and testing, information on the risks associated with
injecting drug use, referral services, demand reduction programs, and substance abuse
treatment, as well as needle and syringe exchanges in some cases.
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Various NGOs, namely the Richmond Fellowship, Youth Nepal, Youth Vision, Freedom Center,
Nava Kiran, and Aasara are engaged in reforming and treating addicted persons.  However,
HMG/N has not yet undertaken any similar initiative.
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“I am sixteen years old. I was arrested from a hotel room with a client.  The client was
released after he paid a large amount of money to the policeman, but I was taken into police
custody.  I was beaten and badly hurt.  A policeman made me take off my clothes and
exposed my naked body to 15 policemen at the police station.  I was also forced to have sex
with a policeman in the toilet at the police station.”
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Shiva* and his friends were returning home after performing at a cultural program organized by
the Blue Diamond Society.  Shiva, who had performed as a female dancer, was still in a
costume.  A group of policeman rounded them up and harassed them at the police station.
They were humiliated and called Hizras and the police forced their sticks to their anus.  Later,
the police demanded that they leave their jewelry and money, and were told not to reclaim them;
if so, the police threatened to inform their parents about their “illicit sexual behavior.”  Shiva
complied and gave them his one and one-half tola gold chain and all the money he had.
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At the initiative of FWLD, a focus group discussion on victimization of MSM was held amongst
the Blue Diamond Society, the media and the Nepal Police . During the discussion, in the
presence of media and senior police officers, MSM shared their experiences of being victims
of harassment and abuse at the hands of law implementing agencies, especially police
personnel.
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In response to the discussion, on 2060/1/17 B.S. (April 30, 2003) the Nepal Police Headquarter
issued an order to its concern departments, to identify security persons or ex-security persons
who were involved in harassing MSM, to take serious actions against them and inform
Headquarters about this.
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However, during a time when HIV continues to be spread, minor girls continue to be recruited
into the sex trade, and are often victims of trafficking. This is due to the notion that young girls
are less likely to be infected with HIV than women who are more experienced sexually.
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PWHA are discriminated against on the basis of their HIV-positive status.  The misconception
regarding the modes of transmission and its confinement to certain categories of “risk groups,”
such as sex workers, IDUs, and homosexuals, makes people stigmatize and discriminate
against PWHA.

Furthermore, the fear of discrimination discourages PWHA from disclosing their status, which
further impedes them to seek treatment, proper counseling, and necessary information for
required behavioral change.  This ultimately worsens the impact of the HIV epidemic.

�� )�+ �����������0�����-��
	$�-��#
������-����	�
������
�����
�	�
�
���
���������������������
��!
�
�$6
0
���$���
�������
�	�������������4

)!+ �����������0�����-��
	$�-��#
������-����	�
������
�����
�	�
�
���
��������������������-�����
��
)����6���7�0��<+4

�	�����������	���
����
#�����0��6���7
�����	��������

)�+ 3����	�
������
�����
�	�
�
���
���������������������
��!
�
�$

/�0

����E����	���	����������J	�%������-�����%��
����������������������
	%�����������	��,�����
�	�%���
&�	��������	�	A�����
��������$���
��������&������������������$�����	����������
�����	�������
�������&)
������������,���&���
,��0������	�������
�����
���
�����&����
� ������ 
� 	 ��,�����	�������
��������
	������	�����,��
������	�����,����	����,��
�������	�������$��0&�
�)*

�����	��$����@�
�����@
�����	�������5����
���������	�����	��$	�	������$�	�%����������
�����	�����
�	��$�����
�	������	�����)! ��������������������������	��$������
����������$��
���
	������
����0	�%���
��	�
������	��,��
�	�	�%,����	����
������
����
�%
��;��
��
������
	�%������
%��	A��	��,����$,�����	��,��

������	�%�������
�����&	��	��-������������$��	�����	������	����
��	��$	�	��)�����%��
�����������
	%�����
����	������	�������
��	��$���������
��	������������������������$���	��
		�������%�	����	������	�����,
�
���	����
��
�����
�	��%���
������
�����
���$�	����
�	���,�������������������������$�����
	������
���	�	���,������	�,����	�������
	��,��
����������
	%���)� ����������
	��	�������������
��	�	����	��	�����
�����������
��	����
�����	����%�	�����	��
		���	�����
��������&����
��	������	�����������
��������
�����
�������	��������;���&���
,������������������
�����
��	����
�����	����%�	�����	��
		���	�����

�������&����������������	���� �	�����	��)���������	�������
�������$������������
������	��$�������
	������	�����,�&�	������	�������	������	������������ (����,������+�	��,./�	���	��0�������	������	
����-�����	
.

� ����*�	�����)� ��	�-�����2������)� ��	�B���
����)��	'��&�!"3<� ��55"� 
! �	*�����!� ���� �)� ��	����+�	
��	��������	*����� ��
��	�)��	��*�&� !"(5� ��56!� 
( �	*�����9��)� � ��	����+�	
��	��������	*�������
��	�)��	��*�&�!"(5� ��56!� 

	 ������������	 ��� �

���



��
��������	
��	��
�	�������	 	�	 ������
����	����

)!+ 3����	�
������
�����
�	�
�
���
��������������������-�����
��

/�0

����E����	���	����������J	�%������-�����%��
������������	��
		���	������%��	�	A�����������%
�����)'

<�
����
,�����
	%��������

���������2���
�����	���	��%��
����������������	�	A��)� ���		��
��,�����E	�	�
C	%���������
��	�������������	��
		���	���������$������$�������������2���
�����	����
�$��	����,����
��������
�����	�����	����������

�����������
�����	����
�$��	�����������	
����	��)+

��-�����(����>��
����-�����
�������7�0��<������-�����
��

Provision No. 7 of the Chapter on Rape in the Country Code provides that if a female prostitute
is raped, the maximum penalty for the rapist on conviction shall be a fine up to only NRs. 500/
- or with imprisonment not exceeding one year. This provision of punishment was
discriminatory against female prostitutes in comparison to a maximum penalty of 10 years
imprisonment and a one-half share of the rapist’s property to the victim, who is not a prostitute.
Advocate Sapana Pradhan Malla filed a writ petition at the Supreme Court challenging this
provision as discriminatory.  In its final decree, the Court stated that sex work is like any other
profession, and no discrimination could be made on the basis of sex work.  The Court
declared the said legal provision null and void.
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Dinesh,* a resident of Naxal, Kathmandu, was a drug addict. Despite efforts by his family, he
was not cured from his addiction.  Therefore, his parents ultimately decided to send him to a
rehabilitation center for recovery.

All arrangements were made and Dinseh was admitted to Ashara, a rehabilitation center
established by the Nepal Police Women Family Association.  However, the next day officials
of the rehabilitation center informed Dinesh’s family that Dinesh was HIV-positive and they
could not keep him in the center.  Dinesh and his family were shocked by the information and
the manner in which it was conveyed to them.
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HMG/N issued an order that if any foreigner, if tested positive for HIV, it  should be informed to
the Ministry of Home Affairs, and the Ministry should take the necessary actions to deport
such foreigners.
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In Sapana Pradhan Malla vs. HMG/N, the Supreme Court held that indirect discriminatory
practices, or discrimination in result, amount to discrimination.  In the case, the Court held
that “The provision, which provides less punishment for rape to a prostitute, has discriminated
against them without any reasonable grounds, construing them as lower class.  The existence
of such laws, which are discriminatory and unequal among citizens, does not comply with
the spirit of the Constitution.  It is not reasonable to think that the punishment for the crime
should be different only on the basis of any profession or any individual’s character.  If we
keep in force such discriminatory legal provisions, it further encourages the rape of prostitutes.
It is, therefore, not reasonable to keep in force such legal provisions that encourage grave
crime. . . .  And the legal provision which punishes differently for the same type of crime only
on the basis of a victim’s character and profession becomes discriminatory.”
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People have the right to keep confidential any information that is highly personal, the
divulgence of which could be detrimental to them, including information about their HIV/
AIDS status.  The right to privacy should be observed so that individuals are not compelled to
reveal information regarding their HIV status or undergo any examination to determine the
same.  The decision of sharing one’s HIV-positive status should be solely up to the infected
person.  People also have the right to confidentiality about their sexual orientation.  Protection
of information about a person’s sexual orientation and HIV-positive status is necessary to
prevent that person from possible stigmatization and discrimination.

Some people see a conflict of interest between the right to privacy and the right to information.
However, each person should be responsible for securing protection against HIV infection
through abstinence and fidelity, and by using protective  measures such as condoms, UICP
in medical care, and other practices to prevent HIV transmission.   Successful HIV prevention
cannot be based on the known or presumed HIV status of other people.  Even when a person
tests HIV negative, that person may still be infected with the virus, but may not have developed
the antibodies necessary to produce a positive test.

�� �����������0����-��
	$�-��#
��������������-�
#�	$����	��
����
��
�$�-����	�
���)
���6�-���
!
����������
=��
���������
�	������+������
	����������-��������
������
��6�0
���$���
�������
�	��������5������������4

�	����������
����
#�����0���

��������-�
#�	$����	��
����
��
�$�-����	�
��������
	����������-��������
������
��

/�0

����
	%�������
	�����	�����������������������������
	%�����3�
������
���%�	A���	������E����	���	���������
J	�%������-����)��4���
�����E����	���	��,��3���������
��	����$��������&,�������
	����������
���,
�����,��
���
��,���������,���

����������,��
�	���
��	�������������	��	��	���$��)* ��@5����
���������
���	������������
	%�������
	�����%��
�������$������E����	���	��)

����E�������E���������
�D��
���	���,�&	���
�%�
������������
	A�������������$�	�	����������
���2��������
������
����������	��,��
��	���������?��
���	������������	���	�����	���������������$�	����
��
���	�
��&�,������%
����,��
��	����������������������
����	������	��	���
��	��������������,����
���,����
	����	�������	��	�)!

����E�������G��	����������-�����<��	����E����	���
��	�����������	�����
���	�	���
����������	�����
�%	��
��	��
�������
���������%
�������������
��	�������	�%������&	���
���������������	����	��	���������	����2�	���
��	��
����	����������)� ������
��	$	�������������������	���2���������	���
��	�����
�������
���������
��������	���	�	�

� ����*�	�!!��)� ��	�-�����2������)�B���
����)��	'��&� !"3<� ��55"� 
! �	*�����3� �8�� ��
� �<���)� ��	�-�
	��)�-��
2*�� )��� ��2������&� !"8"� �!""(� 
( �� � �� �)� ��	�-�
	��)�?���*&��	'���/	
�*���-�2�*��&�B������
2&� ���2��,�!""� 

����	 ����� ���
���	 ����

���



��
��������	
��	��
�	�������	 	�	 ������
����	����


����
�����������
��
���
	$�����
�����;������
��	���������&�	�����

�	�%�������	���	�	��
����
��,���
�����
����	�������������	���������������$���	�������)��E���	����	��	���&	�������$����������������$�����	������,
��&���
,�	�������������	���
��	���	���	��������&	�����
��&	�������	�����	�%���
����������	��)'

?7��
���
�������-�����>��-�
#����-�����
����#
����
����������
�������-�
#�	$

The Supreme Court interpreted the right to privacy in the case of Annapurna Rana.  With
reference to the case of partition of property in Annapurna Rana vs. Kathmandu District Court
and other, in order to determine whether Annapurna Rana was married, the Kathmandu
District Court ordered her to have a virginity test.   The order for a virginity test was challenged
in the Supreme Court, in which the Court invalidated the order, stating that the order requiring
the examination of sensitive organs of a woman, such as the vagina and uterus, was against
the right to privacy guaranteed by the Constitution.
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It is important to assess the laws relating to sexual offences, as it is one being one of the
important modes of HIV transmission.  Criminal laws prohibiting specific sexual activity
between consenting adults in private, such as adultery, sodomy, fornication, or acts “against
the order of nature” or social order of morality, can impede HIV/AIDS prevention and care
programs by contributing to the stigma and discrimination associated with such behavior,
thus making it more difficult to reach people through education and information promoting
health and preventing HIV transmission through sex.

Furthermore, the denial of legal and social recognition to those practicing homosexual
behavior also prevents many people at risk of an infection from seeking the measures required
to protect them from this deadly virus.  Laws relating to sexual offences also deal with the
issue of trafficking and sexual exploitation, which are also major contributing factors for the
spread of HIV epidemic, especially in the context of Nepal.
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The Supreme Court states, “Even if the changed social circumstances are considered, to
maintain virginity and to have sexual relationships freely with a person of one’s own choice is
the matter of private conduct of a person.”
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A study revealed that 89 percent of FSWs have been harassed by the police, either in their
place of working or at police stations. This includes arrest, physical abuse, sexual abuse,
psychological and verbal abuse, and extortion (blackmail).
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Prisoners are part of society and will return to society after completing their sentences.
Furthermore, prisoners have human rights.  They are imprisoned for their crimes, and their
HIV-positive status cannot be used to treat them differently from other prisoners.

Intervening among prisoners to protect them from HIV infection is vital because the risk of
HIV transmission, such as unsafe sex (whether consensual or coerced) and syringe sharing,
remains in prison.  Protecting the rights of HIV-positive prisoners and preventing further
infection among prisoners is the responsibility of prison authorities.
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In the Central Jail in Kathmandu, HIV-positive prisoners are kept separately from other
prisoners.
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The unfair discrimination against workers with HIV/AIDS, the availability of appropriate
prevention measures for occupational health and safety, and the availability of adequate
compensation to those who acquire HIV occupationally, are areas of concern for employment
laws with regard to HIV/AIDS.

It has been proven that PWHA are able to lead reasonably long and productive lives;
furthermore, they are not dangerous to other workers, except in certain circumstances, such
as surgery to parts of the body where there is poor visual access.  Therefore, employees
should not be obliged to disclose their HIV status to employers, and an HIV-positive status
should not be a ground for denying the right to employment and employment facilities to
PWHA.  The deprivation of employment to PWHA will further increase the economic burden
of the epidemic.
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Today, everyone is vulnerable to HIV infection. However, there are a few specific groups who
are more susceptible to it.  These populations include women, children, indigenous
populations, MSM, IDUs, FSW and migrants.  The vulnerability factors of these populations
range from their lower status in the society, lack of information and education, economic
dependency, and their “unacceptable” behavior. In addition to being more vulnerable to
infection, they are the ones who are most disempowered to cope with the impact of infection.
To achieve an effective response to the epidemic, the vulnerability factors of these groups
should be addressed.
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When Upendra,* a 31-year-old, HIV-positive male, asked his parents for medical expenses,
his parents refused to support him, saying that even if they provided medicines he would not
survive.  They said, “If you are not going to survive, why do you want to waste money and give
us a difficult life.”
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Naresh and Pradeep,* two men, have been sexual partners from a very young age.  However,
due to family pressure and to protect himself from social stigma, Pradeep had to enter into a
marital relationship with Seema.  Pradeep and Seema had a son; however, his relationship
with Naresh continued.

One day Naresh went to Rakshol to seek treatment of jaundice.  During the treatment,
Naresh was informed that he was HIV-positive and that he should take necessary precautions.
Naresh informed Pradeep of his status and suggested that he also be tested for HIV.  However,
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it was not an easy decision for Pradeep since he was concerned about his wife and child.  He
is still not been able to disclose his bisexuality and the possibility of being HIV-positive to his
wife.
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Medical/health professionals are the source of preventive education and information.  Society
trusts the information that medical/health professionals provide.  PWHA first learn about their
HIV status from medical practitioners; therefore, the manner in which medical professionals
disseminate information is crucial in promoting responsible behavior.

In addition, due to the nature of their jobs, health care professionals are a vulnerable population
to HIV infection and must use UICP to avoid becoming infected.  Professional ethics requires
health care professionals to maintain strict confidentiality concerning all personal information
obtained from clients in their professional work and to provide their clients with care and
treatment without discrimination.

At the same time, however, it is also critical to understand and address the vulnerability
factors these professionals face and to ensure that they are protected from HIV in their
occupations.  It is also vital to provide legal and ethical protection to people who participate
in HIV-related research.
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In the absence of a cure or vaccine for HIV, education, information, and preventive measures
remain the only means to prevent transmission.  The laws therefore must ensure access to
both information about HIV prevention, and to high-quality prevention equipment.

For PWHA, the right access to effective treatments for HIV infection and associated conditions
is essential.  This includes ensuring that individuals provide free and informed consent to
participation in clinical trails, that the welfare of trial participants takes precedence over the
scientific goals of medical research, and research participants are entitled to share in the
benefits of any scientific advances achieved as a result of the research.
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The institutions and laws of HMG/N have not yet been able to do anything in regard to
PWHA’s easy and affordable access to the required medications. However, some efforts
have been carried out from the nongovernmental side in this regard.  Maiti Nepal recently
initiated a program making antiretroviral therapy available for free to PWHA at their
rehabilitation center under regular medical supervision.  This free pharmaceutical benefit
scheme of Maiti Nepal will only be provided to a limited number of people rehabilitated at the
Maiti Nepal’s rehabilitation center.

The Nav-Kiran Society, another HIV/AIDS support organization, is also providing antiretroviral
therapy to two PWHA.

Recently, from February 12, 2004, HMG/N also initiated antiretroviral treatment for PWHA
from one of the government hospital  (Shukraraj Tropical and Infectious Disease Hospital).
Initially, HMG/N is targeting to provide the treatment to 25 PWHA.
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The Department of Health Services, HMG/N recently introduced CD4 cell counting services
at a cost of NRs. 2500/- per test, which is not affordable to the majority of PWHA.
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