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Arab Republic of Egypt
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evaluation of the training subjects
Final evaluation of the sixth new judges orientation course in Gairo
July 7 to August 4, 1589
Course Evaluation Forms analyses
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Remarks and -
recommendation

No. of trainees’ %

Intellectual property
rights

none

Contractual responsibility

Distributing printed
materials

More consideration for
the court of cassation

applications

0.75%

1.75 %

Omissive respansibility

- distributing notes
including the legal defects

0.75%

Criminal evidence

Canceling the general
lectures and keeping
the research
auditorium only
Distributing samples
of correct and
defective judgements
and analyzing them.
Presenting this in the
research auditorium in
stead of in a general
lecture

Adding the family laws
for Muslims and non
fMuslims and
distributing the
judgernent issued in
the checks cases {

1.8 %

1.8%

Evidence Burden

presenting many
practical examples
The printed materials
should include
practical applications

| Means of Evidence

The printed materials
of the trainers should
include many practical
examples

Focusing on the civil
cases

The must to use many

2.25%

2.25%

2.25%

practica! examnples.

/"



Subject

Remarks and:
recommendation

! No.of tralnees 2%~ . .-

Execution

Presenting the subject
in the research
auditorium

Attaching real cases
and a memorandum
about the subject
Distributing the
printed materials
enough time before
the lectures

1.8%
1.8%

1.8%

Execution problems

Distributing printed
notes on the subject.

1.8%

Defense and evidence

In order for the benefit
to be complete, the
notes should include
the court of cassation
applications.

0.75%

Criminal Grounding

increasing practical
applications and
variety of cases
Presenting sample
judgements
lncreasing the
practical part in the
research auditorium
Distributing correct
and wrong judgements
to discuss them.

1.5%

1.5%

Civil grounding

focusing on the value
of research and the
role of the library

The necessity to
develop a special
course on the
greunding

The notes are not
enough and it should
include sample
judgements.

Cases copies are not
complete.

Canceling the general
lectures and keeping
only the research

auditorium.

BEST AVAILABLE COPY



Subject

i Remarks and
{ recommendati

{o. of trainees %%

The jurisdiction of the

- Distributing written
criminal courts. notes including the
court of cassation
applications.
- Presenting this issue 2.25%
in the research
auditorium.
Qrders - Increasing the civil 0.75%
subjects
Discussing the - none
environment law
.The form of the - canceling the general 19.1%
procedural work fectures and keeping
only the research
auditorium,
- The first and second 3%
lectures are enough.
Having written tests. 3%
- Studying international
contracts and the 1-5%
changes if this era.
P Child's taw none
i “Hesba™ (control) and its - None
i system
! {veluntary control
_I scoliciting good and
i advising against evil). )
E The positive role of the - MNone
L civil ]ﬁuﬂg&
‘ The positive role of the None
feriminal judge
I taitiating the criminal - None
i case and its procedures.
! Case limitations and the Presenting this issue 1.8%
E criminal penalty in a research
! auditorium
- The necessity to 1.8%
; balance the time with
the information
presented.
- More attention to the 1.8%

printed notes and
including practical
applications.

The judicial deliberation - None
ils essence and how to he

right.

The bases and - None

restrictions of dealing

with lawyers,




Subject

Remarks and

{ recommendation

! No. of trainees %%

Modifying the criminal
procedural law,

No suggestions

The modification of the

procedural law

- Presenting real
examples in a
research auditorium.

| D.75 '

Claim of forgery

- Helding separate
lectures for the civil
forging cases.

- Decreasing the
general lectures and
focusing on the
research auditoriums

- Distributing printed —

notes,

0.85%

0.85%

1.85%

/¥



Final evaluation of the sixth new judges orientation

course in Cairo
July 7 to August 4, 1999
Course Evaluation Forms analyses

Number of trainees: {144}
Number of the trainees who filled the evaluation forms: (104)

1- Course content (subjects):

Excellent Very good good | Fair

49 trainees=47.1 % | 9 trainees 8.6 % | o

46 trainees=44.2 %

2- preparation for the course (the hotel, the lecture room, the food)

Excellent Very goaod ! good Fair

53 trainees=50.9 % | 38 trainees=36.5% | 9 trainees 8.6 %

4 trainees 3.8 %

3- Is time encugh for presenting the information

Enough Not Enough

59 trainees 38.7% 435 trainees £3.3%

4 How much new information did you get from the presented subjects:

Many new information

i Somne new information

| No new information

70 trainees 87%

| 33 trainees 31.7 %

! 1 trainee0.9%

53- Listthe subjects you think should be added to the course:

. Family 2nd commercial laws

| 30 trainees = 28.8 %

= - Tenants taxes and labor laws

| 47 trainees = 16.3%

Judicial values and traditions

| 2 trainees = 1.9%

. Arbitration

| 1 trainee 0.9%

- Navy and Flying Laws

[ 2 trainees

. GATT agreement and explanation

| 1 trainee 0.9%

. Open and cultural discussions

i 2 trainees 1.9%

- Judicial inspection rules and

judicial authority law

2 trainees 1.9%

. Executian and urgent matters

| 1 trainee 0.9%

- Training on writing judgements
and avoiding repeated mistakes

9 trainees 8.6%

. Practical training on managing

the session

2 trainees 1.9%

.V\_{_ A
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5- List the subjects you think should be removed from the course:

| - The general lectures | 3 trainees 2.8%

I - Intellectual property rights | 4 trainees 3.8%

[ Environment [aw 2 trainees 1.9%

« The positive role of the civil 2 trainees 1.9%

and criminal judge

. Child Law 5 trainees 4.8%

« The rules and restrictions of 8 trainees 7.6 %

dealing with the lawyers

] + Al criminal issues trainees 3.83%

7- most beneficial lectures:

| « Civil grounding 33 trainees = 31.7%

! . Criminal grounding 31 trainees = 29.8%

15 trainees = 14.4

i

- Form of the procedural work

- Defense and evidence 22 trainees = 21.1

< All sessions | 10 trainees = 9.6%

- Cases limitations 6 trainees = 5.7%

. Execution 3 trainees = 2.8 %

- Criminzal Evidence | 8 trainees = 7.6 %

Civil Evidence | 13 trainees =12.5%

- Intellectual property rights | 1 trainee 0.9%

i + The positive role of the judge | 4 trainees 3.8%

8- Remarks and recommendations :

t

- Removing the general lectures | 13 =trainees 12.5%
and increasing research

auditoriums

+ Teaching computer and 1= trainee 0.9%

internet

. fiaking the course optional 1= trainee 0.9%

i « Reconsidering the hotel and 8= trainees 7.6%

' - Improving the food in the 1= trainee 0.9%
| center

i - Holding specialized courses 4= 3.8%

| -+ Onlyone research auditorium | 2 =1.9%

3

and finishing at 2:00 p.m.

« Holding 2 meting with the 1 =trainee 0.9%

i

1

i

|

:
its level i
|

]

E

: assistant of the Minister for the !
i 1
i

inspection department

16
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Form of Procedural Action

Cnslr. Mohamed El Afifi
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According to procedural jurisprudence, the htigation is considered a mere legal
action, i.e. it starts and goes on and ends whether with a court decision to dispose the
case or without a decision regardless of the right in the case. Consequently, the
substantial right and the legal position protected by the case are disregarded.
Litigation is composed of several legal actions performed by several people all
heading to the same target. Litigation starts with the first action and goes on as
actions are done according to certain procedures as long as those actions are legal.
This 1s the theory of the Procedural Action. Procedural actions vary and they are
—taken by different people whether civil servers or others which makes it more
different to put controlling rules. All procedural actions in the litigation are
considered one legal action which is the litigation. There are certain litigation
requirements related to the validity of the procedural action within the form stipulated
by the law. Procedural actions are mainly related to the form and the rule is that the
form should be legal, i.e. those actions should not be taken as per the action taker’s
will, they should be done according to the methods stated in the law. Form may be
tough or flexible according to the action. The legislator may go too far in stressing on
the form, especially the form that aims at the validity of the action legally and not
aiming at proving it. The rule is considering the form has been followed and the
burden of proof lies on whoever claims the opposite.

Formal Aspects of Procedural Action:

The form of procedural action may be related to one of the work components. For
example, where it is stipulated that something should be done in writing like the
service, and if there is no condition that it should be done in writing, then it can be
done orally like the defense statement. On the other hand it may be circumstantial
like being related to a certain time, like the date of the service, or place, like the place
of the service where the defendant resides. It might also be related to certain
arrangements, like stating form claims before getting to the core subject.

Time:

The time is a period between two points, Times are either complete, where the time
should pass before a certain action should be taken like time for summoning for
appearance. Or they are times before which a certain action should be taken, like time
for submitting an objection to list of sale conditions, e.g., to be done three days before
the hearing (Article No. 432, Procedural Law). Ifthe condition is not fulfilled, then
the right to it is denied. Time might be within which an action should be taken, like
the appeals time and those are calied incomplete times.

Service:

In application to the rule of confrontation, they other party needs to be served of many
legal actions. The idea of service is to inform the served person of a certain action. In
case the service is legally required, there is no other way to inform the other party of
the action. Service may not be replaced by any other action and if it 1s formally
legally performed, the other party has no right to claim he has not been informed.
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The document to be served is copied several copied according to the number of
people to be served. It should include certain information stipulated in Article No. 9
of the Procedural Law: Time, name of service requester, the name of the server, name
of the served person, name of the person who signed of receipt of the service, then the
signature of the server. The rule is that the person should be served in person or at his
residence. If his address is not known, then a copy is delivered to the prosecution.

The papers served are the original document and a copy. If there is a defect in the
original only and the copy is fine, then the served person submits the copy, then he 15
not entitled to hold on to the defect in the original document. However, if the defect
is in the copy and the original is fine, then the served person is entitled to hold on to
this defect.

Flexibilitv of Form of Procedural Law in the Modern Law:

If a piece of information is legally required or a certain form s to be followed, then
any word may be used and not one word in particular. If certain information are
required to be inthe document, it does not matter if they are not in the same order as
stated in the law. And, if any information is missing, it can be completed from any
other information within the same framework, like if the name of the server is not
there, his signature is considered enough.

Invalidity of the Procedural Action:

Deciding the invalidity of a certain form of an action is on eof the procedural law
problems. However, Article No. 20 of the Procedural Law stipulates that the action s
invalid if the law thus stipulates, or if it was defected in a way that the purpose of the
action was not fulfilled. The action is never decided to be invalid if the purpose of the
action has been fulfilled even if it was thus stipulated.

Invalidity is either related to public order or private interest, i.e. invalidity has been
decided to protect private interest of a specific person. He is the only person who has
the right to hold on to it and the person who was responsible for the invalidity
decision is not entitled to hold on to it (Article No. 21).

Rectifvine invaliditv:

Invalidity can be rectified by completing the action within the stated period of time, or
rectifying can be accepted with keeping the defect in case of giving up the nght to
hold on to it. In case a legal action is taken before taking in the core of the subject,
the right to hold on to form claims lapses. The invalidity may be disregarded in case
the period set for appeal.

If one action is invalid, that does not necessarily mean that the preceding or following
actions are alsoinvald as long as they are not related to that action (Article No. 24/3
of the Procedural Law).
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Study on Law No. 25 of 1968

On Evidence in Civil and Commercial Articles

Burden of Proof

Cnslr. Mamdouh El Said
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Definition of Proof:

Proof is submission of evidence before the court using the methods stipulated by the
law related to a legal event subject of litigation.

e If proof is made using the aforementioned methods, the judge is obliged to
make his decision according to the proof and leading to the expected legal results.

+ Whatever is proven by the court, i.e. a decision made by the court studying the
case is a judicial fact that has to be abided by and never violated. This is “the
-——. determinative fact of the judicial decision™

e The judicial fact may not lead to the truth, as the judge is obliged to follow
certain methods of proof. Moreover, he may make the wrong decision, however,
his decision should be respected “the determinative fact of the judicial decision”

» The proofis not directly concerned with the right, it is concerned with the legal
action which is the source of that right.

« Proving the legal action is not made except by following the methods set by the
law.

Criteria of the actions to be proven:

1. The action must be the source of conflict, i.e. one party must deny the action
claimed by the other party. If the party approves of the action, then the other party
1s exempted by proving the action.

+ COC has ruled that “the plaintiff is to get the proofto his claims except 1f
the other party does not deny them”

+ COC does not inspect whether the action is denied by the other party or not
as long as the documents show that.

2. The action should be specified — as the unspecific action can never be proven.

= Article No.2 of the Evidence Law stipulates that “the actions to be proven
have to in relation to the case and of benefit to it”

3. The action should be in relation to the case, 1.e. is directly or indirectly related
to the legal result.

« The action should be related to the case in case of submission of indirect
proof. (examples from the tenants law)

4. The action should be of benefit to the case, i.e. proving the action leads to the
legal result expected so that it is enough to convince the judge.

- The action is not considered of benefit to the case in cases like “in a case of
responsibility for custody of objects that need special care, the defendant

T T i T

(8]
[ ]



tries to prove that he is not the owner of those objects, as the syndic is
responsible for the objects under his custody.

« The condition that the action should be of benefit to the case makes it
definitely related to the case, as in a rent case where the tenant proves that
he has paid the rent for a period following the period set in the claims
against him. In this case the proof is accepted for the defendant as a proof
of paying the rent fort he preceding period except if the landlord proves
otherwise. :

« In cases of ownership ofrealty, the plaintiff claims that he has owned the
realty for not less than 15 years, then the proof is of benefit to the case and
is definitely reiated to the case. On the other hand, if he tries to proof that
he has owned the realty for less that 15 years, then this is related to the case
but of benefit to it.

5. The action has to be possible to prove.

- Article No. 66 of the Evidence Law stipulated that lawyers, proxies,
- doctors, etc... are not to give information that they have known through the
jobs except if they were requested to do so.

+ COC has ruled that “when prohibition from proof pertains telling secrets
known through a certain job or occupation i3 not related to an action
prohibited to be proven, however, it is related to an evidence may not be
accepted. ’

« COC inspects whether the action possible to prove or not. However, it
does not inspect if the action was of benefit to the case as this is a
substantive issue,

Burden of Proof:

Identifying on which party lies the burden of proof is very important to the case and to
its result, as he is the one taking the positive action. Hence, the legislator has taken
care of identifying the party on which lies the burden of proof as per the principle in
the Islamic Shariaa “the burden of proof lies on the party that claims a certain action
and the oath on the party that demes the action”.

e The rules of proof are not related to the public order, therefore, the litigants
may agree in advance on violating those rules and the court may lay the burden of
proof on whoever volunteers from the litigants unlike the aforementioned rules
{Case No. 3251 of 85j. on April 10, 1995.

COC ruiing:

e COC has ruled that “the litigant is considered quitclaimed, and the burden of
proof lies on any other parties claiming otherwise.

¢« COC has ruled that “whoever submits the claim is obliged to submit the proof
to his claim as well”
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e COC has ruled that “if the debtor legally denies the reason of the debt, then the
creditor 1S the one to prove his claims”

e COC has ruled that “if the creditor says that the reason of the debt mentioned in
the documents is not the real one and states another legitimate reason, then his
statement is accepted unless the debtor proves that this other reasons is not true.

e COC has ruled that “the legislator in articles No. 136 and 137 of the Civil Law
has considered that the reason of the contract is legitimate even if the reason is not
stated in the contract, and if it is stated, then it is considered the real reason. If the
debtor claims that the reason is not true, the burden of proof lies on him to submit
the legal evidence that the reason stated in the contract is not the true one.

e COC has ruled that “paragraph No. 2 of article No. 137 ofthe Civil Law
stipulates that if it was mentioned in the debt documents that it has been paid in
cash, then the proof was made that there was not debt in the first place, then the
creditor has to prove that there is a legitimate reason for issuing this document.

e (COC has ruled that “if the obligations stated to be breached are obligations that
realize the positive result, then the burden of proving realization of this result hes
on the claiming party.

e COC has ruled that “conditions of exempting the denying party from
submission of proof isthat his denial should be abstract. If he acknowledges the
case and claims opposite tothe appearing facts, then the burden of proof lies en
him.

o In the commercial issues, COC has ruled that “the check holder in due course,
who got the check as per endorsement, 1s supposed to be of good faith. The
burden of proof liked on the debtor to prove that the check holder knew at the time
of the endorsement that accordingly the creditor can press claims against the
endorser”

e COC has ruled that “if the defendant does not deny the case, this does not mean
that the case can be decided in favor of the plaintiff as long as he has not provided
proof for his claims”

e« COC has ruled that “receiving a commercial paper as per endorsement, is in
favor of the good faith of the holder in due course. The debtor is to deny this
using all methods of proof If the holder in due course is proven to beof
knowledge of the possibility of using the creditor of this paper to press claims in
court is enough to consider the holder of bad faith”™

e COC hasruled that “the burden of proof of the validity of the contract claimed
to be invalid lied on the party that claims the validity of the contract”

¢« COC hasruled in the transportation issues that “people transportation contract,
where the transporter is liable for the passengers safety, is considered an
obligation to achieve a goal. If the passenger is heart while the contract is in
implementation, then this is enough to press claims against the transporter without
submission of proof of shortcoming on part of the transporter. The transporter is
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never exempted from this liability except in cases of force majeure, mistake on
part of the injured, or a mistake done by a third party that the transporter could not
avoid as long as one of those reasons s the only reason for the injury”.

e COC has ruled that “rules of proof are not related to the public order. Denying
for the first time before the COC that the rules of proof has been violated is not
accepted”

e (COC has ruled in relation to burden of proof of breach of procedures that
“procedures are always considered to have been followed, then the burden of
proof lies on whoever claims otherwise.

+ COC has ruled in relation té burden of proof in rent cases that “the tenant is
obliged to submit the proof of paying the due rent as well as the expenses paid by
the landiord”

e COC has ruled in relation to burden of proof in proxy issues that “the
ministerial decree issued by the Minister of Maritime Transportation stipulating
the establishment of the Canal Company for Maritime Agencies has given it the
right to undertake maritime agencies without monopolization. A the legal position
of the maritime agent has not been stated, then such issues should be subject to the
general prosecution rules including the burden of proof lies on the party claiming
agency”

e COC has ruled in relation to burden of proof in procedures “the decision of
case abandonment is made when no action has been taken by the plaintiff for over
a year. The burden of proof lies on him to prove that the delay is out of him
hands”

» COC has ruled in relation to serving the judgment debtor with the court
decision that “if the judgment debtor has been served with a copy delivered to one
of his proxies, one of his employees, home mates, relatives, or administrative
authority, the burden of proof that he has not received the acknowledgment lies on
him”

* COC has ruled that “the burden of proof lies on whoever claims that a certain
contract 1s a cover for another contract. If this is not possible then the first
contract is considered valid”

s« COC has ruled that “the burden of proof lies on the tax department to prove
that a certain taxpayer has been undertaking a certain business”

e« (COC ahs ruled that “the party establishing buildings on a certain land is
considered of goof faith. The burden of proof lies on the land owner to prove that
the other party knew that he has no right to build on the land and that he
established the buildings against the owner’s wish”

s COC has ruled that the “check is a payment instrument. The burden of proof
lied on whoever claims otherwise”
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COC has ruled that “in civil compensation cases, if the creditor thinks that
breaching one of the contractual liabilities has caused harm to him, then the
burden of proof does not lie on the creditor. It lies on the debtor to proof that the
creditor has not been harmed with breaching the contractual liabilities™

COC has ruled that “signed letters may be considered customary instruments
where it can be used as an evidence by either parties as iong as they have been
acquired through legal ways”

COC has ruled that any signed customary papers are accepted and the
subscriber is to be held responsible for what the paper contains. In case the
subscriber denies the signature or claims that it has been signed under force, then
the burden of proof lies on the subscriber”
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Criminal Case Initiation

and Procedures

Cnslr. Mohamed Zayed

Court of Cassation Vice President



Introduction:

There are great differences between initiating, proceeding with, and disposing of a
criminal case initiation. There are differences in definition, jurisdiction and the rules
they are subject to.

Criminal Case Initiation:

Taking the first action to initiate a criminal case. The prosecution is originally the
authority having the power to initiate a criminal case. However, citizens also can
_.initiate a criminal case.

When a criminal case is initiated?

Criminal cases are initiated after an interrogation has been conducted by the
prosecution or any other authority delegated by the prosecution. Investigation
procedures are not enough to initiate a criminal case.

Proceeding with a criminal case:

The prosecution is responsible for proceeding with the criminal case as per Cniminal
Procedural Law, Article No. 2, first paragraph. The citizen may only initiate the
criminal case, however, proceeding with the case is none of his concern. Only the
prosecution is the authority responsible for that.

Disposing of the Criminal Case:

As per Criminal Procedural Law, Article No. 1, second paragraph “The criminal case
may not be abandoned or sustained except in the cases stipulated by the law™.

A criminal case is abandoned only in case of general amnesty, or in case of limitation
of actions due to passage of a long time.

Restrictions to Prosecution in Criminal Case Initiation
Those restrictions are: complaint, request, and permit.

The legal characterization of those restrictions:

Those restrictions are mere procedural. They are impediments to initiate the case.
The penalty of initiating a criminal case in spite of the restrictions is non-acceptance
of the case.

General rules to those restrictions:

Those restrictions are exceptional as the prosecution has the right to initiate criminal
cases. Therefore, the articles including those restrictions were interpreted with
limitations.
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Complaint

The complaint is the way the victim expresses the will that action should be taken in
relation to the crime.

Scope of Complaint:

Article 3 of the Criminal Procedural Law referred to the crimes stated in some of the
penal code articles as the cases were criminal case should be initiated through a
complaint. For example, theft or dissipation conducted by one of the spouses or

Right to Complain;

The victim is the only party that has the right to complain. If there is more than one
victim, then one is enough to initiate the case.

Capacity to Complain:

Being under receivership does not deprive the citizen from the right to complain
against some harm that has been done to him.

Delegation to Complain:

Delegation to complain is either legal, the rule of which has been stated in Article No.
5 of the Criminal Procedural Law, or by agreement through a power of attorney,
which should be a special power of attorney as stipulated in Article No. 3 of Criminal
Procedural Law.

Compiaint Form:

' The form of the complaint was not restricted. It can be oral or in writing.

The period within which a complaint is fo be submitted:

The law stipulates submission of complaint within three months of knowing that a
crime has been conducted. Otherwise, the complaining party will be considered to
have held his complaint as a sort of blackmail to the other party. The case is accepted
if the party has submitted the complaint within the set period, even if the prosecution
has not initiated the case after the period has passed.

The complaint impact:

The prosecution has the authority to assess whether the case is to be initiated or not.
It is not obliged to initiate the case right after submission of the complaint. The
prosecution takes the necessary action without the need to submit more complaints.

If the victim submits a complaint within the set period and the authorties ignores the
investigation, then he has the right to directly press charges.
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The scope of the complaint is restricted. Investigations should be conducted only in
the items set in the complaint, however, the prosecution is not restricted by the legal
description used by the victim in the complaint.

Lapse of the right to complain:

The right to complain lapses with the death of the victim or abandonment of the
complaint. Abandonment of a complaint against one of the accused goes for the rest
of the accused.

Period within which a complaint mav be abandoned:

The legislator states that the victim has the right to abandon his complaint at any time
during case actions and even after the decision is made. The person who filed the
compliant is the only one who can abandon it, except in cases where the complaint is
concerned with spouses, then the heirs of the one who filed the complaint can
abandon the complaint.

Impact of complaint abandonment:

Ends the criminal case procedures.

Abandonment of criminal case does not include abandonment of civil case, except in
adultery cases.

Crimes related to ceneral and relative complaints:

In some complaints, there must not be a relation between the victim and the accused
like libeling cases, this is the general complaint, while in others there must be a
relation between them like adultery cases, this is the relative complaint.

Procedures that should never be taken without a complaint:

In all cases requiring a complaint to be filed, no procedures should be undertaken
before the complaint is filed. There is a difference between investigations and
interrogations, where investigations are considered procedures taken before the case 1s
initiated, so they can be done without a complaint. The case differs wiih the
interrogations.

Request

Request 1s an expressién of general authority to take the necessary action towards 2
crime made violating certain laws looked after by this authority.

Request cases:

Some of these cases are set in different articles of the law, 1.e. knowing those cases
requires referral to all legislation articies. The most popular are tax, money and some
CUStOMmS evasion Crimes.
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Request form:

Form must be in writing, undersigned by the concerned employee and includes the
date and detailed description of the crime. It must not include the name of'the
accused.

There is no time limitation to submission of request. The period is open until
limitation of action due to passage of time.

Exception:

—Articles dealing with exceptions are interpreted in a very limited range and should not
be used for any other crimes, even if they are closely related to each other.

Cases requiring submission of requests initiated by the prosecution without the
request are not accepted. However, investigations made are considered legal.

Permit

The permit is the permission granted to a certain authority to press criminal charges
against one of its members. This cannot be backed off. The permit must include the
name of the accused and the crime he is accused of.

Permit cases:
1. Parliament immunity
2. Judicial immunity

No actions should be taken against a parliament member, uniess caught red-handed,
without a prior permit. If the People’s Assembly is not in term, then a permit should
be signed by the President of People’s Assembly retroactively. The same goes for the
Shoura Council.

Judicial Immunity:

Judges are not to be arrested without a prior permit from the committee staies in
Article No. 94. In case the judge is caught red-handed, then the judge is arrested.
However, the Attorney General should inform the aforementioned committee within
24 hours.

Result of not abiding to immunitv rules:

Procedures are invalid in that case.
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Procedures of Case Referral to Misdemeanor

and Contravention Panels
Article 232 of the Procedural Law stipulates those procedures.

The difference between referral and summons:

Referral is decided by the inquiry judge or appealed misdemeanor panel, and must
include a detailed description of the accusation. The summons is issued by the
prosecution or the civil plaintiff, and it must not include detailed description of the
accusation.

Referral to court by pressing charges in the hearine acainst the present accused
and he accepts them:

There are conditions to that:

1. Only the prosecution that can press charges during the hearing and not the civil
plaintiff.

2. The accused must be present.

3. The accused expresses his acceptance.

These steps are applicable only to misdemeanors and contravention and not to
criminal cases. |

Information in Summons document:

It should include the information stipulated in Article No. 63 of the Procedural Law,
description of the accusation and the law articles as per Article No. 233 ofthe
Criminal Procedural Law.

Dates of Summons:

The purpose of setting a date is to give the accused the change to prepare his defense.
He may ask for more time from the court and the court is free to accept his request or
not.

Procedures of Serving the Summons Document:

As per Aricles 234 and 2335 of the Criminal Procedural Law, the document is to be
served In person by the ways mentioned in Articles No. 10 and 11 of the Procedural
Law.

The impact of case referral to court:

Wher the case is referred to court, the investigation authority can not take other
procedures in the case. If the court sees that the case needs more investigation, 1t doss
not send it back to the investigation authority. It undertakes the procedures itself.
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Caseflow Before Misdemeanor and Contravention Panels

Articles 271 and 272 of the Criminal Procedural Law define the steps to be taken
before the court as foilows: the accusation is related, claims are submitted, the
accused 1s asked if he is guilty, witnesses for the prosecution are head, witnesses for
the defense are heard, arguments are heard, arguments are closed, deliberation and
judgment announcement. The legislator only mentions those steps as guidance and
the court decision is still valid if they do not follow this order.

The accused is not to be interrogated:

The accused is not to be interrogated except of he thus accepts as he might be
nervous and says things he should not say. Interrogation here means detailed
questions and discussion. However, simple explanatory questions are not forbidden.

The accused has the right to be the last to speak:

The right to be the last to speak is part of the right to defend himself, therefore, if the
court denies his this right, that means a breach of the right to defense. Accordingly
the court decision is invahd.

Decision of closing arguments:

When the court decides closure of arguments, then no other claims or defense notes
should be accepted. Ifthe court accepts any of those, this breaches the principles of
..confrontation. Accordingly, the decision is not accepted and is considered invalid.
On the other hand, this article gives the excuse to the court for not taking with any of
the documents or claims submiited after the closure of argument. '

Initiating a Criminal Case through other ways than the Prosecution

The judiciary have the right to initiate a criminal case in cases of interference and
hearing crimes. We are concerned here with hearing crimes only.

Hearing Crimes

The scope of authority granted to iudiciarv in this concern:

The legislator ahs granted each chief judge the authority to control and manage the
hearing. The judiciary have been granted this authority because such crimes are
caught inthe very act and they are commuitted before the court. This gives the excuse
of not following the normal criminal procedures.

Definition of Hearing Crimes:

They are committed before the court. However, if the arguments were closed already
and the judges are in the deliberation room, then the crime is not considered a hearing
crime.

Procedures followed with hearine crimes in criminal courts:

Those procedures are set by Article No. 244 of the Criminal Procedural Law
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When the decision made by the court is refused by the higher court, it is usually sent
back to another panel for judgment. This is not the case in hearing crimes as the
crime has been committed before the pane, hence, the case is referred back to the
same panel to reconsider the case.

Procedures followed with hearing crimes in Civil and Commercial courts:

Those procedures are stipulated by Articles No. 106 and 107 of the Procedural Law.

Procedures followed with hearing crimes committed by lawvers:

~ Those procedures are set by Article No. 245 of the Criminal Procedural Law.

Direct Allecation:

Direct allegation is initiating the criminal case by the harmed party through initiating
a civil case requesting compensation for the harm he suffered before a criminal court
(Article No. 23 of the Criminal Procedural Law)

Who has the richt to direct alleeation?

The legistator calls the party that has the right to direct allegation “plaintiff alleging
civil right” who claims that harm has been done to him.

Lecal Position of the civil plaintiff:

The legislator gave the right to the civil plaintiff just to imtiate the case and not to
proceed with it as the prosecution is the authority that undertakes this responsibility.

As well, the civil plaintiff has no right to abandon the criminal case that he initiated.

Crimes where a direct allesation can be used:

The legislator ahs restricted the direct allegation to misdemeanors and contravention
as per Articles No. 232 and 233 of the Criminal Procedural Law.

Crimes excluded from the scope of a direct allecation:

Crimes committed outside Egypt although they are subject to the Egyptian Law as per
Article No. 4 of the Penal Code, juvenile crimes, crimes within the jurisdiction of the
military courts, and Crimes related to National Security.

In addition, the legislator has excluded aiso the crimes committed by public servers
during the working hours or because of their work. Direct allegation is allowed if the
crime commitied by the public server is one of the crimes stated in Article No. 123 of
the Penal Code.

The anthority before which direct allesation is not possible:

Direct allegation can be only before the judiciary as per the Article No. 232 and 233
of the Criminal Procedural Law. Direct allegation can not be before inquiry judge as
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he proceeds with'the interrogation as per the request of the prosecution — Article No.
67 of the Criminai Procedural Law.

Conditions of Direct Allecation:

1. The civil case must be accepted
2. The criminal case must be accepted

The civil case must be accepted:

The civil case is not accepted when the summons is invalid, or the law has stipulated a.

certain way for initiation and the plaintiff follows another method.

The criminal case must be accepted:

The civil case initiates the criminal case and then becomes dependant on it.

The cases were the criminal case may not be accepted is when there is a procedural

impediment, like when the criminal case should be initiated with a complaint, a.

request or a permit and this condition is not realized. In this case the criminal case
may be reinitiated after the condition is fulfilled. However, if the civil caseis
initiated after three months within with the complaint should be submitted, then the
case 1s never accepted.

The impact of the direct allecation:

Direct allegation initiates the criminal case, then it is attached to the civil case before
the criminal court to decide.

The civil plaintiff’s role ends by initiation of the criminal case, as proceeding with it
is done by the prosecution.

Relationship between the two cases:

The two cases are decided in one judgment. If the plaintiff abandons the civil case,
then the criminal case is also abandoned except if the prosecution requests that the
criminal case should be decided as per Article No. 260 of the Criminal Procedural
Law that was substituted by Law No. 173 of 1998.

However, if the criminal case was abandoned for some reason, the civil case stays in
processing as per paragraph No. 2, Article No. 259 of the Criminal Procedural Law.

Misuse of the right to direct allesation:

If bad faith or mistake in allegation was sensed, Article No. 267 of the Criminal
Procedural Law that was substituted with law No. 174 of 1998, gives the accused the
right to claim compensation of the plaintiff before the court.
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Judgment Description

Judement in absentia:

If the party summoned for appearance nor an attorney show up before that court on
the set date.

Judement in presence:

When either the accused or his attorney show upincourt. However, the accused
should appear before the court in person in the hearing where the judgment is to be
announced. Otherwise, the judgment will be considered in absentia.

Judgment considered in presence:

1. If the accused receives the summons in person.

2. If the case is postponed to serve the accused at his residence. If he does not
appear before the court on the set date, then the judgment is considered in
presence.

3. Presence of the party when the case is called uponin the hearing and then
leaves and never attends the hearing again.

4. If there are more than one defendant and only some appear before the cour,
although all of them were correctly served. The case is then postponed to another
date to re-serve the rest of the defendants and inform them that the judgment will
be considered in presence if they do not show up.

Attached Civil Case

The civil case is the case filed by the party that has been harmed by the crime and
claims compensation.

The case parties are:
Plaintiff — the one harmed by the crime
Defendant — the one responsible for compensation

The subject of the case is compensation and the reason behind filing the case is the
harm suffered from.

The court is restricted by the case limitations

Personal limitations

The person against whom the case was filed even if it was discovered that there was
contribution by another person.
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In kind limitations of a criminal case

The accusation as stated in the referral or summons as per Articles No. 307 and 308 of
the Criminal Procedural Law.

Richt to Defense

The principle of oral court procedures is one of the most defense principles. The

COC has ruled that the judge is free to make his decision according to the inquiry he

conducts during the hearings. The investigations made prior to referral to court are

~_considered only preparatory procedures and the judge may not consider in his
decision if he is not comfortable with them.

Principle of retroactivity of the criminal law and the best law

Principle of non retroactivity of the criminal law:

Article No. 16 f the constitution stipulates that “the penalty is personal. There is no
crime nor penalty without application of the law. No penalty is executed except if it
is according to a court decision. Penalty is applied only to actions taken after the law
has been enforced”.

Exception of applicétion of the law best to the accused:

If a law is enforced after the crime has been committed and before the judgment is
made and it is in favour of the accused, then it is applied to his case. However, there
are two conditions for that:

1. The new law is in better for the accused interest than the one that was
prevailing while the crime was committed.

2. The law should be enforced before a final judgment is made

In case the better law was enforced after the final judoment:

Paragraph No. 3, Article No. five stipulates that “if a law that makes the crime
committed by the accused not to be punished for is enforced afier a final judgment is
made, then execution of the penalty is to be stopped and any criminal impacts are
cancelled.

Sub-case of forgery

The court may suspend a case if it is decided to refer one of the documents submitted
to court to prosecution for examination to decide whether it is forged or not, that is if
the document referred for examination is vital to make the decision.
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