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Bringing Rights, Rewards
and Encouragement To Breeders

In Egypt today, if a researcher invents a better machine, he can patentitand thelaw
will prevent others from copying his invention without his permission or the
payment of a licensing fee. Hisrights are recognized and he is rewarded for his good
ideas and hard work.

In Egypt today, if a writer writes a new book, he can copyright it and the law prevents
others from making and selling copies of his book without his permission or payment
of royalties. Hisrights are recognized and he is rewarded.

RDI Policy Brief is published occasionally by the Reform Design and Implementation Unit (RDI), which isa
component of the jointly sponsored MALR/USAID Agricultural Policy Reform Program (APRF). APRP works
to support Government of Egypt efforts to liberalize and privatize the country’s agricultural economy. The RDI
Unit conducts studies, makes policy recommendations and helps implement those policies that the GOE
believes will contribute most directly and beneficially to agricultural development through liberalizarion and
privatization.




Plant Variety protection in Egypt ¢ Issue 23

However, in Egypt today, if a plant breeder
develops a new variety of plant, there is no means
for him to patent that new variety and there is no
law to prevent others from copying his variety
and selling it to others. The breeder has no
rights, reward, or encouragement.

The Government of Egypt is working te correct
this imbalance by establishing Breeders’ Rights
through a new law calling for Plant Variety
Protection (PVP). Breeder's Rights and PP are
two ways to say the same thing. The new law is
called the Plant Variety chapter of the new Law
for Intellectual Property.

This new law will give breeders of new plant
varieties an exclusive intellectual property right
over their new varieties for a limited time, under
certain controls. When a breeder developsanew
variety and protects it with a Plant Variety
Protection Title, any company that wants to
multiply and market his variety will have to
negotiate a license and pay royalties to the
breeder.

How will Breeders' Rights
Work in Egypt?

Breeders’ Rights will work in Egypt as in most
other countries:

1. A breeder, or a team of breeders, of a
new variety will apply for a Plant Variety
Protection Title at a designated office in
the Ministry of Agriculture.

2. The Ministry will review the
application, and if necessary test the new
variety to make sure that it is a) new,
b} distinct, ¢} uniform, and d) stable - i.e.,
thatit is indeed a new variety.

3, lf the variety meets the requirements, the
breeder will be awarded a Plant Variety
~ Protection Title for that variety, and no one

will be allowed to multiply that variety
commercially without his permission for
20 years (25 for trees and vines).

4. The holder of the PVP Title will either
mulfiply and market the variety through
his own company or organization, or he
will license another company to multiply
and market it in return for a royalty
payment to be negotiated between the two
parties.

Why Establish
Breeders' Rights?

The first and most important reason is to make
more and better varieties available to farmers to
increase their productivity, and thereby promote
agricultural development.

o Evidence from Egypt and around the world
shows that new and improved varieties are
an extremely effective means to increase
agricultural productivity. Farmers who buy
and use new varieties of crops tend to
dramatically increase their yields and
incomes. It is in the farmers’ and nation's
interest to stimulate the development of new
varieties by encouraging breeding by
establishing Breeders Rights.

e When a breeder knows that he can protect
and benefit from his development of a new
variety, he is more motivated to increase his
investment in research and work harder to
develop new varieties. When he knows he
can earn royalties off seed sales, he works
harder to develop the varieties that farmers
want. This is true in both public and private
crop research organizations. Evidence from
other countries shows that the creation of
Breeders’ Rights serves as a major stimulus
for the creation of new varieties that are
suited to the needs of farmers,
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The second reason is closely related to the first.
Establishing Breeders’ Rights will encourage
local researchers to invest more money in plant
breeding to develop improved varieties.

Breeding new varieties of plants requires
substantial investment in terms of skill, labor,
equipment, money and time. The opportunity to
obtain certain exclusive rights over his new
variety provides the successful plant breeder with
a better chance of recovering his costs and
accumulating the funds necessary for further
investment. This will result in the development
of more improved varieties for the farmer.

Thirdly establishing Breeders’ Rights will
increase farmers’ access to the best foreign
varieties, thereby reinforcing Egypt’s
competitiveness in agriculture and horticulture.
Currently, infernational seed companies keep
some of their best varieties outside of Egypt
because they are afraid that the law allows these
varieties fo be stolen and multiplied by other
companies. Because there is no plant variety
protection law, these companies do not bring in
some of their highest yielding maize varieties and
pest-resistant vegetable varieties. Farmers in
other countries have access to these varieties but
Egyptian farmers do not. Changing the law will
encourage international companies to bring in
their best varieties.

The fourth reason is that establishing Breeders’
Rights will encourage international companies fo
import foundation seeds and other propagating
materials into Egypt for local multiplication for
local sales or export. Breeders’ rights will give
these companies the confidence needed to invest
in Egypt, creating jobs. Egypt has the potential to
replace Jordan as a regional center for seed
production and export.

The fifth reason to establish Breeders’ Rights is
that Egypt promised to do so when it signed the
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TRIPS agreement under the WTQO along with over 100 other member
countries,

UPOV - The International Union
for the Protection of New Varieties of Plants

UPQV is an organization based in Switzerland and affiliated with the United
Nations, whose main purpose is to help countries to:

e Develop good legislation for Plant Variety Protection that rewards
breeders and stimulates investment in breeding new varieties; and

e Harmonize PVP laws between countries, making it easy for a breeder
in one country to apply fora PV/P Title in other countries. This facilitates
international trade in new varieties.

Membership in UPOV is open to any country that passes PV/P legislation that
meets its international standards. Currently forty-six countries are members,
including the European Community, the United States, China, Brazil, Mexico
and Kenya. Another fifty countries are drafting laws to try to meet UPOV
standards.

UPOV standards for PV/P legislation are laid out in its Convention document

and in its model legislation booklet . These standards require that any members’

PV/P legislation should:

» Use standard conditions for the grant of the Breeders” Right, namely (a)
novelty, (b), distinctness, (c) uniformity, (d) stability, and (e) an appropriate
denomination.

¢ Prohibit commercial use by others without permission of the Breeder.

o Establish the Breeders’ Right to last for 20 years for plants and 25 years for
grapevines and frees.

o Ensure that the Right allows for free use for breeding research.

o Allow farmersto save seed for free for replanting on their own lands.

¢ Allow for provisional protection while an application is reviewed.
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e Defineunderwhat conditions the breeders right is cancelled.
e Avoidimposing new conditions that limit the value of breeders’ rights.

e Meet many other precise standards of legal language, all of which are
laid out in the UPOV Convention.

What are the Advantages of Meeting
UPQV's Standards and Becoming a Member?

We have already mentioned the multiple benefits expected from establishing
Breeders’ Rights in Egypt.

These benefits will be multiplied and strengthened if the legislation for Breeders’
Rights meets the standards of UPOV. Membership in UPOV has these
advantages:

¢ International Recognition of the Quality of Egypt's Breeders’ Rights
System. Membership in UPOV will signal to all plant breeders and seed
companies worldwide that Egypt has established a world-class Breeders’
Rights System. This clear signal says fo the world: do not hesitate to bring
your best varieties to Egypt and do not hesitate from investing in Egypt’s
seed industry - your rights are secure. [t also sends a clear signal to local
breeders - your rights are up to international standards.

e Improved Competitive Position. Membership in UPOV will give Egypt
the same status as its competitors in export horticulture that are already
UPOV members, such as Kenya, South Africa, Poland, and Spain. And
it will give Egypt an advantage over competitors that haven't yet joined,
such as Morocco, India, and Burkina Faso.

e Fgyptian Breeders can Obtain Protection in Other Countries. As a
member of UPOV, a country obtains the right for its nationals and
residents fo secure protection for their varieties in all other States that are
members of UPOV. Egyptian varieties cannot be multiplied there
without paying royalties to Egyptian breeders.

e Benefiting from the Know-how of Other UPOV Members.
Membership enables a country’s officials to benefit from the accumulated
know-how of the existing UPOV members on how to set up and operate
aneffective system of Breeders’ Rights.
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The Issue of Farmers’ Privilege

UPQOV allows its member States the option of creating a big exception for the
enforcement of a breeders’ right. Member States can allow farmers to use
"saved seeds"” or "saved free cuttings" of a protected variety to plant on their own
land without the permission of the owner of the variety.

In some cases, this provision slightly weakens the power of the breeder’s right,
and may reduce the breeder’s ability to maximize revenues based on his breeding
work. However, the "farmers’ privilege” benefits the farmer and simplifies
enforcement of breeders’ rights. It allows farmers to continue to save open-
pollinated seed and even exchange seed with neighbors in traditional fashion.
The enactment of a "farmers’ privilege" allows enforcers of breeders’ rights to
concentrate on significant commercial violations rather than farmers’ seed
management practices.

Many countries, such as the United States, have incorporated “farmers’
privilege” into their laws - all farmers are allowed to save and replant seed for
certain protected varieties of crops without paying royalties.  But farmers’
privilege does not cover all tree crops and vines, because breeders are afraid that
farmers might pay royalties on only one vine and then use mist propagation to
plant their whole farm, with almost no reward for the breeder.

Other countries, especially in Europe, do not allow farmers to avoid royalties on
saved seeds or cuttings. Some countries grant the farmers’ privilege only to
small farmers growing specified traditional crops.

The draft Egyptian law for PVP allows a broad exception to Breeders’ Rights --
all farmers are granted the right to use saved seeds for replanting on their own
lands. This allows farmers to maintain their traditional practice of saving seeds
without paying royalties, even when they are using seeds of new varieties
developed and protected by local researchers. The Ministry draft law gives the
authority to the Minister to decree which crops benefit from farmers’ privilege.

Note that the draft Egyptian law allows farmers to save seed, but it does not
allow farmers to multiply and sell seeds of protected varieties without paying
royalties - i.¢., to set up a small seed pirating business. Allowing farmers to sell
seed would seriously weaken breeder’s rights, and it would contravene the
UPOQV standards, disallowing membership. Inany case, current Egyptian law
prohibits selling of seeds without a commercial license {Law 53/19066, art. 56).
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The Status of Egypt's Legislation and
Application to UPQV

The Ministry of Agriculture and Land Reclamation developed draft implementing
regulations for plant variety protection and discussed them in detail with UPOV in 1998
and 1999. This led to revisions and improvements until a final draft decree was
submitted by His Excellency Minister Wally to the UPOV Council in November 1999.
The Council, meeting in Geneva, reviewed the draft and formally declared that Egypt
will be welcomed as a member of UPQOV if Egypt officially issues these regulations.

The regulations, however, cannot be issued until an enabling law is passed. This law must
not contradict UPOV standards.

In early 2000, the Ministry of Agriculture developed a draft law which meets UPOV
standards. InSeptember 2000, UPOV officially approved the MALR draft law.

in 2000, a special committee to draft IPR legislation met at the Ministry of Justice. This
committee developed a different draft law for plant variety protection.

The Ministry of Justice version has not been shared with or approved by UPOV, and
informal review of its text reveals problematic areas of non-conformity with UPOV
standards.

The Government of Egypt must decide if it wishes to:

1. Adopt the version of the law pre-approved by UPOV, then join UPOV, and
enjoy the benefits that accrue to Member State ; or

9. Adopt the version from the Ministry of Justice committee, then request UPOV
review, risking further delays and revisions or even potential rejection by UPOV.

In either case, it is advisable for Egypt to meet the standards of UPOV and join the
organization . The opportunity to join UPOV should not be missed.

Conclusion

Establishing a system of Plant Breeders’ Rights in Egypt will help farmers access more
improved varieties and thereby increase their productivity and incomes. Breeders’ rights
serve as a stimulus to the local development of new varieties and encourage international
companies to supply Egypt with their newest and best varieties. Breeders’ rights also will
encourage further investments and job creation in reserach and seed production in Egypt. By
joining UPOV, Egypt can send a clear message to the world and to its own breeders - Egypt is
a land where the development and dissemination of new varieties is rewarded and
encouraged.
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Local Germplasm and Community Rights

Some critics of Plant Variety Protection have raised concerns that breeders might
"steal” local germplasm from a community and then protect it under their own
name or use it to develop new varieties. This concern is based on a
misunderstanding of how PVP works,

Firstly, "germplasm" by itself cannot be protected under PVP, only plant varieties
that meet the novelty and DUS criteria {distinctness, uniformity, and stability}.

Secondly, if the community has actually fransformed its local germplasm into a
variety using selection techniques, then the community has the option to seek a
PVP certificate itself, assuming that the variety can meet the criteria of a variety. [f
an outside breeder were to steal such a local variety and protect it, he could do so
only by making a false claim about its novelty. The community could appeal and
have such a PP Title cancelled.

A final concern that has been raised is that a community may not be fairly
compeénsated when a breeder uses some of that community’s germplasm to develop
anew variety. Calls for such compensation are fraught with definitional difficulties
and risk entangling plant breeding up with paperwork and lawsuits rather than
encouraging the development of improved varieties. There are no legal or
institutional mechanisms to recognize or enforce "community rights” over
germplasm in any country in the world at this time, making them virtually
impossible to implement. For these reasons, UPOV recommends that such issues
not be inserted in PVP legislation, but rather be dealt with in separate legislation
designed to implement the Convention on Bio-Diversity. Development of such
bio-diversity legislation is a complex and important undertaking, but one that must
be dealt with separately from the establishment of breeders rights.

RDI is sponsored by the MALR and USAID under the umbrella of the Agricultural Policy Reform
Program (APRP). RDI is led by Development Alternatives, Inc. (DAIl), and includes services from the
Sfollowing subcontractors:

Training Resources Group (TRG)

Office of Studies and Finance (OSAF) Address: 7, Nadi El-Said Street, Dokki, Giza.
National Consulting Firm (NCF) Tel.: (202) 337-5709/5712

' Fax: (202) 336-2009

E-mail: First initial last
Name@agpolicy.com (i.e., Max Goldensoln
would be mgoldensohn@agpolicy.com)
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