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EXECUTIVE SUMMARY

Samar Island, which spans an area of 13,428 sq. km is exceptionally rich in biological
diversity, and is listed as a global 200 ecoregion by WWF. In term of forest resources, some
360,000 ha of rainforest remain extant, including over 120,000 ha of primary forest and
large contiguous tracts of secondary forest in good ecological condition. Aside from its
forest resources and flora and fauna, Samar Island is also rich in mineral resources. It has
one of the richest bauxite deposits in the country.

While Samar Island is endowed with abundant natural resources, the three provinces of the
island have suffered extensive damages to life and property caused by strong flashfloods
and landslides. The most tragic calamity occurred in 1989, which displaced thousands of
families, destroyed crops, farmlands and infrastructure and caused loss of lives. The
denudation of the forest, due to large-scale extraction activities, has been pinpointed as the
major factor of the catastrophic calamitie<.

These concerns have been mentioned as justifications in proclaiming the rainforest of
Samar Island as a forest reserve. Under P:·esidential Proclamation No. 744 (PP 744) issued
in 1996, the DENR is called upon to administer and manage the Samar Island Forest
Reserve consisting of some 360,000 ha in coordination with concerned agencies of the
government and non-government organizations in the locality. The DENR is furthermore
mandated to initiate the preparation of a framework plan for the protection and
management of the Reserve.

In line with PP 744, the DENR has negotiated with multilateral funding agencies for the
implementation of Samar Island Biodiversity Project (SIBP). The SIBP is an eight year
project designed to protect a representative sample of biodiversity in Samar through the
establishment of the Samar Island Natural Park (SINP). This new protected area (PA) will
have an area of about 374,000 ha and a surrounding buffer of 123,000 ha.

PP 744 placed under the classification of a forestland status the entire 360,000 ha. The
preamble of the proclamation clearly gives the direction that the area would be devoted as
a biodiversity area. This direction is strengthened by the SIBP, which calls for the
establishment of the Samar Island Natural Park.

Since the acquisition of a full protected area status requires legislation, it is proposed that
the legal framework for the Samar Island Forest Reserve follow the NIPAS framework,
taking into consideration the following proposed improvements:

1. The declaration of the area as a protected area, but a restudy as to what PA
category wili it be may be in order so that sustainable uses may indeed be
permitted.

2. Strengthen the Protected Area Management Board (PAMB).

This may include the issue of membership such as inclusion of the local chief executives in
PAMB, organizational structure, powers, functions and responsibilities.

iv



3. Ensure stability of policy allowing sustainable utilization of natural resources
in allowable zones.

4. Strong local government participation.

LGU support to the SIBP is crucial. Various laws and administrative
issuances call for and recognize LGU's role in environmental management.
SIBP should promote DENR-LGU cooperation.

Another issue that should be looked into is the possible share of the LGU's
in the income that will be derived from the management of the PA. While
the constitution mandates that LGUs shall be entitled to an equitable share
in the proceeds of the utilization and development of the national wealth,
there are no specific guidelines with respect to LGU share in PA income.
The NIPAS law provides that all collections inside PAs should go to the
Integrated Protected Area Fund.

5. Active non-government organization and community participation.

6. Possibility for national and international biodiversity trading and projects.
The Costa Rican experience in protected area management indicates that
local people are already earning substantial income just by identifying the
genetic materials that they have.

On the issue of mining. As stated, Samar Island has rich mineral resources. In 1977, PD
1615 declared some areas of Samar as Bauxite Mineral Reservation. The record of mining
companies however is quite dismal with both onsite problems (mine site abandonment
without any rehabilitation and ghost mining towns) and offsite costs (e.g. water pollution
and soil erosion). With PP 744 declaring the area as a forest reserve and the direction of
SIBP towards PA establishment, the issue of biodiversity versus mining comes into focus.
Both the NIPAS Law of 1992 and the Mining Act of 1995 prohibit mining in protected
areas.

Given the fact however that for Samar Island to be finally declared as a PA, legislation will
be required, the issue of whether to allow mining or not becomes less of a legal rather than
political issue. The proposed law can either altogether prohibit mining totally, or allow
limited mining under strict guidelines.

v

Io..



Oliva, R. Potential Legal Framework for Protecting & Managing Samar Island's Biodiv Resources

POTENTIAL lEGAL FRAMEWORK FOR PROTECTING AND
MANAGING SAMAR ISLAND'S BIODIVERSITY RESOURCES

1. SAMAR ISLAND AND ITS NATURAL RESOURCES

•

..

The Philippines is ranked as one of the 17 "megadiversity" countries globally by
Conservation International, a measure of the archipelago's extraordinary species richness.
Samar Island, which spans an area of 13,428 sq. km. is exceptionally rich in biological
diversity, and is listed as a global 200 ecoregion by WWF. The island is arranged politically
into three provinces (Northern, Western and Eastern Samar), and divided administratively
into 2,119 local government units, known as barangays. It has a total population of
1,405,000, concentrated in the coastal fringe, including the urban centers of Catbalogan
and Borongan3

•

In terms of forest resources, some 360,OJO ha of rainforest remain extant, including over
120,000 ha of primary forest and large contiguous tracts of secondary forest in good
ecological condition. Forest types include forest on ultrabasic rock, forest on limestone
crops, lowland dipterocarp forests and small pockets of montane forest on the highest peak.
The island also contains a vast labyrinth of caves in limestone karst country, known to
harbor a unique and undisturbed cave fauna4

•

The primary reason for the drive to protect the remaining old-growth forests of Samar Island
is the diversity of its flora and fauna.

The bird fauna is especially rich, with 197 species listed (34%) of the total count for the
country, including 50 endemics. Several of these species are highly threatened, including
the Philippine Eagle, Philippine Hawk Eagle and Philippine Cockatoo. Thirty-nine species
of mammals have been recorded thus far, 46% of which are endemic to the Philippines
including the Philippine Tarsier, Philippine Flying Lemur, and several bats. Thirty-seven
species of herpetofauna have been identified with a recent survey'.

Aside from its forest resources and flora and fauna, Samar Island is also rich in mineral
resources. It has one of the richest bauxite deposits in the country, although most mining
activities have concentrated on coal and limestone, some of which were relatively large
scale. The record of mining companies, however is quite dismal with both onsite problems
(mine site abandonment without any rehabilitation and ghost mining towns) and offsite
costs (e.g. water pollution and soil erosion). Despite the negative experiences in mining,
the potential for future mining operations remains a distinct possibility with the existing
mining
claims. Moreover, there are numerous production sharing agreements recently submitted
to the Mines and Geosciences Bureau".

3 Project Briei, Samar Biodivesity Project. p. 1
01 Ibid
51bid
(, Samar Island Island Biodiversity Study, PerfOfmance Report, October 1999 to June 2000, p. 14

Samar Island Biodiversity Study (SAMB/O)
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In the agriculture sector, ·farm holdings include a mix of smallholder and medium-sized
properties and coconut, rice, corn, bananas, abaca, pineapples, ginger and vegetables.
Copra and root crop production provide the principal sources of rural income, while rice
production is important within the subsistence economy. Various forms of swidden
agriculture or kaingin are widely practiced in the interior, with farming intensification
constrained by a lack of access to appropriate know-how and technology'.

Forest edge communities are dependent on forest resources to supplement agricultural
earnings and harvest rattan and bamboo poles for shelter construction, a variety of
medicinal and culinary plants, and freshwater fish and large animals mainly for
consumptive purposes8

•

2. DECLARATION OF SAMAR ISLAND AS A FOREST RESERVE

While Samar Island is rich in natural resources, the three provinces have suffered and
sustained extensive damages to life and property caused by devastating flashfloods and
landslides. The most tragic calamity occurred in 1989, which displaced thousands of
families, destroyed crops and farm lands and caused loss of lives'.

The denudation caused by rampant and unabated logging and other exploitative activities
have been pinpointed as the causal factor of the catastrophic calamities which resulted in
unwarranted loss of human lives and misery to thousands of Samarenos, burying their
homes, villages and farmlands and destroying roads, bridges and numerous infrastructure
projeetslO

•

These facts have been the justifications mentioned in proclaiming the rainforest of Samar
Island as a forest reserve. Under Presidential Proclamation No. 744 issued in 1996, the
DENR is called upon to administer and manage the Samar Island Forest Reserve consisting
of some 360,000 ha, in coordination with concerned agencies of the government and non
government organizations of the locality. The DENR is furthermore mandated to initiate
the preparation of a framework plan for the protection and management of the Reserve.

3. SIBP AND SAMBIO

In line with PP 744, the DENR has negotiated with multilateral funding agencies for the
implementation of the Samar Island Biodiversity Project (SIBP). The SIBP is expected to be
financed by the Global Environment Facility (GEF) through initiatives of the DENR and the
United Nations Development Program.

The SIBP is an eight year project designed to protect a representative sample of biodiversity
in Samar through the establishment of the Samar Island Natural Park (SINP).This new
protected area (PA) will have an area of about 347,000 ha and a surrounding buffer of
123,000 ha. The project would pilot a participatory community based conservation regime,
adopting a "social fencing" strategy whereby forest-edge communities act as a bulwark

7 SIBP Projed Brief, p. 1
81bid
9 People's Resolution Declaring Samar's Rain Forests as Protedion Forests, January 12, 1995, cited in Saving Samar's Last Rain

Forests, A Primer, Tandaya Foundation, 1995.
10 3,d Whereas Clause, Presidential Proclamation 774, February 20, 1996 -
Samar Island Biodiversity Study (SAMB/O) 2
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against threats. The park will comprise a core area zoned for strict protection and
recreational and scientific use, and a sustainable use area, where sustainable harvests of
nontimber forest products would be permitted. Sustainable agroforestry and other
conservation-compatible land uses would be promoted in the buffer zone and will cover a
total of 135,000 ha, encompassing primary forest blocks, mature secondary forests, the
Calbiga and Sohoton Caves, and biological corridors between these blocks. The sustainable
use area will encompass a total area of 212,000 ha.

The project will advance conservation processes in two phases. The first phase would
complete planning and policy work required to formally gazette the Natural Park, and
institutionalize the proposed community-based management approach. The second phase
would then build core conservation functions, and nurture conservation processes through
to maturity.

The Samar Island Biodiversity Study (SAMBIO) on the other hand aims to provide inputs to
the forthcoming SIBP. It is in line.with SIBP's 5'" output, which calls for a 'comparative
economic assessment of the relative valu"s of conservation against other land-use options.'
The objective of SAMBIO is to conduCt an economic and institutional assessment of the
proposed Samar Islalld National Park (SI'~P) and compare it against other land use options
so as to provide a scientific basis for informed decision making by all stakeholders.

This legal study is a component of the bigger study and is aimed at examining the possible
legal framework towards the attainment of SIBP's goals. It builds on an earlier report
presented by Atty. James Kho (1998) for the preparatory phase of the SIBP and
complements the other studies conducted under SAMBIO.

4. THREATS TO SAMAR ISLAND BIODIVERSITY

The Project Brief of the SIBP provides a comprehensive summation of the current threats
to forest biodiversity of Samar Island. These are as follows:

A.

B.

Although a Forest Reserve nominally exists, basic conservation functions
such as boundary demarcation and advocacy are absent and policing and
enforcement functions need strengthening. There is accordingly a lack of
the most basic infrastructure, equipment and staffing for conservation
management. Three (3) small Protected Area (NIPAS) sites have been
established but these are too small to maintain vital ecological processes
and need to be expanded to ensure stable conservation;

Forest edge communities have been alienated from conservation
management programs. The result is that they have little incentive to protect
biological diversity. There is a basic lack of understanding with local
communities of the connection between ecological systems and the village
economy, and the potential adverse socio-economic feedbacks from forest
degradation;

C. A framework for monitoring the biological impacts of land use is lacking
making it difficult to operationalize adaptive management models.

Samar Island Biodiversity Study (SAMBIO) 3
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The Report went on to enumerate the proximate threats as follows: a) shifting cultivation
(kaingin) of upland rice, cassava and pineapples in forest areas; b) small scale logging
(carabao), using chainsaws, for consumptive and productive usage; and c) orchid
collection.

The potential future threats to forest biodiversity include a) mining (prospecting for and
extraction of coal, bauxite, and limestone); and b) infrastructural development (highways
and link roads, power and communications infrastructure).

5. CRITICAL LEGAL ISSUES

5.1. Possible Conflict in Policy - Biodiversity vs. Mining

In his paper, "Report on the Legal Aspects of the Samar Island Biodiversity Project" (1998),
Atty. James Kho stated that among the critical legal issues in Samar is the issue of
biodiversity versus mining. According to Kho, "Samar Island illustrates a situation where
an area has been reserved for two apparently incompatible activities - biodiversity and
mining".

According to the report, while Presidential Proclamation 744 reflects a change in policy 
from mining to biodiversity, the problem is not simplified because of the existence of prior
private rights, including mining agreement applications.

5.2. Private Lands fnside the SIFR

Kho also raised the issue of private ownership inside the protected areas. Accordingly, the
bottomline is that, in protected areas: 1) the private landowner cannot be removed from his
land except through expropriation proceedings; and 2) a private landowner has the
obligation to comply with or conform to the management plan for the protected area,
despite his ownership to the land.

...

5.3. Role of Local Governments

Another issue raised is the applicability of municipal ordinances in protected areas. Among
the sub-issues raised are: a) Can an ordinance be passed by the LGU imposing regulatory
fees?; b) Can local governments prohibit mining?; c) If LGUs do not have the right to pass
ordinances imposing fees on PAs, how will the LGUs now earn?

6. SIGNIFICANCE OF PRESIDENTIAL PROCLAMATION 744

Under PO 705, Sec. 3 (Forestry Code of the Philippines as amended), permanent forest or
forest reserve refers to lands of the public domain which have been the subject of the
present system of land classification and determined to be needed for forest purposes. The
same law likewise declares forest reservations as to have been reserved by the President of
the Philippines for a specified purpose.

A reading of the preamble provides for the guidance as to the long-term development plan
for the forest reserve, to wit:

...,
Samar Island Biodiversity Study (SAMBIO) 4
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"Whereas, the people of the three provinces of Samar have
petitioned the government to act expeditiously and with
resolve in order to preserve, conserve and manage on a
sustainable basis the remaining forest cover of Samar, protect
human lives and property, promote environmental and
socio-eoconomic security and provide sanctuary and refuge
for many endangered flora and fauna such as the Philippine
Tarsier, the Philippine Eagle, the Rufus Hornbill, the
Bleeding Heart Pigeon and the Philippine Cockatoo x x x"

It would appear then that the declaration of the forest reserve is primarily towards
biodiversity conservation and sustainable development.

7. NOTES ON THE CRITICAl LEGAL ISSUES

The identified critical legal issues in Section V of this paper have been discussed in various
consultations with project stakeholders and possible harmonizations have been proposed.

The issue of biodiversity versus mining remains the single most important critical legal
issue. Proposed harmonization on the sar:'e will be discussed in the next section.

On the issue of private lands inside the SIFR, it is proposed that an inventory of titles issued
in the area be done, including the circumstances which led to the titling of the properties.
This is to determine whether titles have in fact been issued inside forestlands, in which
case, proceedings for cancellation of the titles and reversion of the land to forestland should
be initiated by the DENR in coordination with the office of the Solicitor General. This is
pursuant to existing laws, regulations and jurisprudence, which prohibit the grant of titles
inside forestlands.

On the other hand, if the titles fall within alienable and disposable lands (outside of the
SIFR) but adjacent to it, the same must be respected. Strategies on how the landowners can
be involved in SIBP can be pursued later.

If the people staying in the SIFR are migrants who have been in the area for some pe;iod of
time, then these claimants, if qualified may be included as participants in the SIBP and
granted suitable tenurial arrangements. This is also in line with the SIBP's objective of
participatory community based conservation regime, adopting a 'social fencing" whereby
forest edge communities act as bulwark against threats.

The role of the LGUs in the development of the SIFR will also be discussed in the long-term
proposal below.

8. THE CHALLENGE

It is conceded that the principal long-term development strategy for Samar Island is for
biodiversity conservation. This is the premise of Presidential Proclamation 744 and the
SIBP. Given the long-term development strategy, it connotes that the area will be
principally a protected area, but allowing sustainable use.

Samar Is/and Biodiversity Study (SAMBIO) 5
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The twin objedives of biodiversity conservation and sustainable development are steps in
the right diredion. The former policy of prohibiting adivities in protedion forest has been
abandoned for being counterprodudive. For indeed, the government must accept that
there are people living in the forests including in proteded areas, and that these people
must be fadored in development efforts, otherwise, these same people by reason of
necessity will clear the forest in order to survive.

The challenge then is what legal framework should be adopted in Samar Island such that:
biodiversity conservation is promoted; utilization of the natural resources on sustainable
basis allowed; the issue of pervasive poverty addressed; and the role of local governments
and non-governmental organizations ensured. Corollary, how will the mining issue be
addressed.

9. PROPOSED LEGAL FRAMEWORK: MODIFIED NIPAS LAW

With biodiversity conservation as the long-term development goal, the NIPAS law is a
logical legal framework. In fad the SIBP as earlier pointed out envisions to establish the
Samar Integrated Natural Park.

Under RA 7586 (NIPAS Law), there are steps that have to be completed prior to the full
establishment of an area as a proteded area:

1.

2.

Inclusion of the area into the initial components of Integrated Proteded Area
System (IPAS), or if not included as initial component, recommendation by
the DENR for the area to be declared as a protected area.

Issuance by the President of a Presidential Proclamation designating the
recommended area as proteded area and providing measures for its
protedion until such time when Congress shall have enaded a law finally
declaring such recommended area as part of the IPAS.

3. Congressional declaration of the area as a proteded area.

As can be seen from the above process, the final declaration of Samar Island as a proteded
area will have to be through legislation. While the process of congressional approval will
be long and tedious, it will however provide SIBP the opportunity to build on the
experiences of the NIPAS law.

DENR then, in proposing for a bill finally declaring the area as a proteded area, may adopt
the NIPAS law but with modifications, taking into account the challenges in Samar Island,
and strengthen on the perceived weaknesses of the NIPAS law.

Among the features of the proposed modified NIPAS law for the SIFR are as follows: -

Samar Island Biodiversity Study (SAMBIO) 6
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POTENTIAL lEGAL FRAMEWORK FOR PROTECTING AND
MANAGING SAMAR ISLAND'S BIODIVERSITY RESOURCES

1. SAMAR ISLAND AND ITS NATURAL RESOURCES

The Philippines is ranked as one of the 17 "megadiversity" countries globally by
Conservation International, a measure of the archipelago's extraordinary species richness.
Samar Island, which spans an area of 13,428 sq. km. is exceptionally rich in biological
diversity, and is listed as a global 200 ecoregion by WWF. The island is arranged politically
into three provinces (Northern, Western and Eastern Samar), and divided administratively
into 2,119 local government units, known' as barangays. It has a total population of
1,405,000, concentrated in the coastal fringe, including the urban centers of Catbalogan
and Borongan3

•

In terms of forest resources, some 360,000 ha of rainforest remain extant, including over
120,000 ha of primary forest and larg~ contiguous tracts of secondary forest in good
ecological condition. Forest types include forest on ultrabasic rock, forest on limestone
crops, lowland dipterocarp forests and small pockets of montane forest on the highest peak.
The island also contains a vast labyrinth of caves in limestone karst country, known to
harbor a unique and undisturbed cave fauna·.

The primary reason for the drive to protect the remaining old-growth forests of Samar Island
is the diversity of its flora and fauna.

The bird fauna is especially rich, with 197 species listed (34%) of the total count for the
country, including 50 endemics. Several of these species are highly threatened, including
the Philippine Eagle, Philippine Hawk Eagle and Philippine Cockatoo. Thirty-nine species
of mammals have been recorded thus far, 46% of which are endemic to the Philippines
including the Philippine Tarsier, Philippine Flying Lemur, and several bats. Thirty-seven
species of herpetofauna have been identified with a recent survey'.

Aside from its forest resources and flora and fauna, Samar Island is also rich in mineral
resources. It has one of the richest bauxite deposits in the country, although most mining
activities have concentrated on coal and limestone, some of which were relatively large
scale. The record of mining companies, however is quite dismal with both onsite problems
(mine site abandonment without any rehabilitation and ghost mining towns) and offsite
costs (e.g. water pollution and soil erosion). Despite the negative experiences in mining,
the potential for future mining operations remains a distinct possibility with the existing
mining
claims. Moreover, there are numerous production sharing agreements recently submitted
to the Mines and Geosciences Bureau".

3 Project Brief, Samar Biodivesity Project, p. 1
-llbid
S Ibid
C> Samar Island Island Biodiversity Study, Performance Report, October 1999 to June 2000, p. 14

Samar Island Biodiversity Study (SAMBIO)
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In the agriculture sector, farm holdings include a mix of smallholder and medium-sized
properties and coconut, rice, corn, bananas, abaca, pineapples, ginger and vegetables.
Copra and root crop production provide the principal sources of rural income, while rice
production is important within the subsistence economy. Various forms of swidden
agriculture or kaingin are widely practiced in the interior, with farming intensification
constrained by a lack of access to appropriate know-how and technology'.

Forest edge communities are dependent on forest resources to supplement agricultural
earnings and harvest rattan and bamboo poles for shelter construction, a variety of
medicinal and culinary plants, and freshwater fish and large animals mainly for
consumptive purposes'.

2. DECLARATION OF SAMAR ISLAND AS A FOREST RESERVE

While Samar Island is rich in natural resources, the three provinces have suffered and
sustained extensive damages to life and property caused by devastating flashfloods and
landslides. The most tragic calamity occurred in 1989, which displaced thousands of
families, destroyed crops and farm lands and caused loss of lives9

•

The denudation caused by rampant and unabated logging and other exploitative activities
have been pinpointed as the causal factor of the catastrophic calamities which resulted in
unwarranted loss of human lives and misery to thousands of Samarenos, burying their
homes, villages and farmlands and destroying roads, bridges and numerous infrastructure
projects'o.

These facts have been the justifications mentioned in proclaiming the rainforest of Samar
Island as a forest reserve. Under Presidential Proclamation No. 744 issued in 1996, the
DENR is called upon to administer and manage the Samar Island Forest Reserve consisting
of some 360,000 ha, in coordination with concerned agencies of the government and non
government organizations of the locality. The DENR is furthermore mandated to initiate
the preparation of a framework plan for the protection and management of the Reserve.

3. SIBP AND SAMBIO

In line with PP 744, the DENR has negotiated with multilateral funding agencies for the
implementation of the Samar Island Biodiversity Project (SIBP). The SIBP is expected to be
financed by the Global Environment Facility (GEF) through initiatives of the DENR and the
United Nations Development Program.

The SIBP is an eight year project designed to protect a representative sample of biodiversity
in Samar through the establishment of the Samar Island Natural Park (SINPl.This new
protected area (PA) will have an area of about 347,000 ha and a surrounding buffer of
123,000 ha. The project would pilot a participatory community based conservation regime,
adopting a "social fencing" strategy whereby forest-edge communities act as a bulwark

7 SIBP Project Brief, p. 1
8 Ibid
9 People's Resolution Declaring Samar's Rain Forests as Protection Foresls, January' 2, 1995, cited in Saving Samar's last Rain

Forests, A Primer, Tandaya Foundation, 1995.
10 3'd Whereas Clause, Presidential Proclamation 774, February 20, 1996

Samar Island Biodiversity Study (SAMBIO) 2
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against threats. The park will comprise a core area zoned for strid protection and
recreational and scientific use, and a sustainable use area, where sustainable harvests of
nontimber forest produds would be permitted. Sustainable agroforestry and other
conservation-compatible land uses would be promoted in the buffer zone and will cover a
total of 135,000 ha, encompassing primary forest blocks, mature secondary forests, the
Calbiga and Sohoton Caves, and biological corridors between these blocks. The sustainable
use area will encompass a total area of 212,000 ha.

The projed will advance conservation processes in two phases. The first phase would
complete planning and policy work required to formally gazette the Natural Park, and
institutionalize the proposed community-based management approach. The second phase
would then build core conservation fundions, and nurture conservation processes through
to maturity.

The Samar Island Biodiversity Study (SAMBIO) on the other hand aims to provide inputs to
the forthcoming SIBP. It is in line .with SIBP's 51h output, which calls for a "comparative
economic assessment of the relative valt'.-·s of conservation against other land-use options.'
The objedive of SAMBIO is to conduc; an economic and institutional assessment of the
proposed Samar Island National Park (SiNP) and compare it against other land use options
so as to provide a scientific basis for informed decision making by all stakeholders.

This legal study is a component of the bigger study and is aimed at examining the possible
legal framework towards the attainment of SIBP's goals. It builds on an earlier report
presented by Atty. James Kho (1998) for the preparatory phase of the SIBP and
complements the other studies conduded under SAMBIO.

4. THREATS TO SAMAR ISLAND BIODIVERSITY

The Project Brief of the SIBP provides a comprehensive summation of the current threats
to forest biodiversity of Samar Island. These are as follows:

IiiI

A.

B.

Although a Forest Reserve nominally exists, basic conservation functions
such as boundary demarcation and advocacy are absent and policing and
enforcement fundions need strengthening. There is accordingly a lack of
the most basic infrastructure, equipment and staffing for conservation
management. Three (3) small Proteded Area (NIPAS) sites have been
established but these are too small to maintain vital ecological processes
and need to be expanded to ensure stable conservation;

Forest edge communities have been alienated from conservation
management programs. The result is that they have little incentive to proted
biological diversity. There is a basic lack of understanding with local
communities of the connection between ecological systems and the village
economy, and the potential adverse socio-economic feedbacks from forest
degradation;

C. A framework for monitoring the biological impacts of land use is lacking
making it difficult to operationalize adaptive management models.

Samar Island Biodiversity Swdy (SAMBIO) 3
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The Report went on to enumerate the proximate threats as follows: a) shifting cultivation
(kaingin) of upland rice, cassava and pineapples in forest areas; b) small scale logging
(carabao), using chainsaws, for consumptive and productive usage; and c) orchid
coIIection.

The potential future threats to forest biodiversity include a) mining (prospecting for and
extraction of coal, bauxite, and limestone); and b) infrastructural development (highways
and link roads, power and communications infrastructure).

-
-

5. CRITICAL lEGAL ISSUES

5.1. Possible Conflict in Policy - Biodiversity vs. Mining

In his paper, "Report on the Legal Aspects of the Samar Island Biodiversity Project" (1998),
Atty. James Kho stated that among the critical legal issues in Samar is the issue of
biodiversity versus mining. According to Kho, "Samar Island illustrates a situation where
an area has been reserved for two apparently incompatible activities - biodiversity and
miningll

•

According to the report, while Presidential Proclamation 744 reflects a change in policy 
from mining to biodiversity, the problem is not simplified because of the existence of prior
private rights, including mining agreement appliCations.

5.2. Private Lands Inside the SIFR

Kho also raised the issue of private ownership inside the protected areas. Accordingly, the
bottomline is that, in protected areas: 1) the private landowner cannot be removed from his
land except through expropriation proceedings; and 2) a private landowner has the
obligation to comply with or conform to the management plan for the protected area,
despite his ownership to the land.

5.3. Role of Local Governments

Another issue raised is the applicability of municipal ordinances in protected areas. Among
the sub-issues raised are: a) Can an ordinance be passed by the lGU imposing regulatory
fees?; b) Can local governments prohibit mining?; c) If LGUs do not have the right to pass
ordinances imposing fees on PAs, how will the LGUs now earn?

6. SIGNIFICANCE OF PRESIDENTIAL PROClAMATION 744

Under PD 705, Sec. 3 (Forestry Code of the Philippines as amended), permanent forest or
forest reserve refers to lands of the public domain which have been the subject of the
present system of land classification and determined to be needed for forest purposes. The
same law likewise declares forest reservations as to have been reserved by the President of
the Philippines for a specified purpose.

A reading of the preamble provides for the guidance as to the long-term development plan
for the forest reserve, to wit:

....
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·Whereas, the peopIe of the three provinces of Samar have

petitioned the government to act expeditiously and with

resolve in order to preserve, conserve and manage on a

sustainable basis the remaining forest cover of Samar, protect

human lives and property, promote environmental and

socio-eoconomic security and provide sanctuary and refuge

for many endangered flora and fauna such as the Philippine

Tarsier, the Philippine Eagle, the Rufus Hornbill, the

Bleeding Heart Pigeon and the Philippine Cockatoo x x x"

It would appear then that the declaration of the forest reserve is primarily towards

biodiversity conservation and sustainable development.

7. NOTES ON THE CRITICAL LEGAL ISSUES

The identified critical legal issues in Section V of this paper have been discussed in various

consultations with project stakeholders and possible harmonizations have been proposed.

The issue of biodiversity versus mining remains the single most important critical legal

issue. Proposed harmonization on the same will be discussed in the next section.

On the issue of private lands inside the SIFR, it is proposed that an inventory of titles issued

in the area be done, including the circumstances which led to the titling of the properties.

This is to determine whether titles have in fact been issued inside forestlands, in which

case, proceedings for cancellation of the titles and reversion of the land to forestland should

be initiated by the DENR in coordination with the office of the Solicitor General. This is

pursuant to existing laws, regulations and jurisprudence, which prohibit the grant of titles

inside forestlands.

On the other hand, if the titles fall within alienable and disposable lands (outside of the

SIFR) but adjacent to it, the same must be respected. Strategies on how the landowners can

be involved in SIBP can be pursued later.

If the people staying in the SIFR are migrants who have been in the area for some period of

time, then these claimants, if qualified may be included as participants in the SIBP and

granted suitable tenurial arrangements. This is also in line with the SIBP's objective of

participatory community based conservation regime, adopting a ·social fencing" whereby

forest edge communities act as bulwark against threats.

The role of the LGUs in the development of the SIFR will also be discussed in the long-term

proposal below.

8. THE CHALLENGE

It is conceded that the principal long-term development strategy for Samar Island is for

biodiversity conservation. This is the premise of Presidential Proclamation 744 and the

SIBP. Given the long-term development strategy, it connotes that the area will be

principally a protected area, but allowing sustainable use.

Samar Island Biodiversity Study (SAMBIO)
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The twin objectives of biodiversity conservation and sustainable development are steps in
the right direction. The former policy of prohibiting activities in protection forest has been
abandoned for being counterproductive. For indeed, the government must accept that
there are people living in the forests including in protected areas, and that these people
must be factored in development efforts, otherwise, these same people by reason of
necessity will clear the forest in order to survive.

The challenge then is what legal framework should be adopted in Samar Island such that:
biodiversity conservation is promoted; utilization of the natural resources on sustainable
basis allowed; the issue of pervasive poverty addressed; and the role of local governments
and non-governmental organizations ensured. Corollary, how will the mining issue be
addressed.

9. PROPOSED LEGAL FRAMEWORK: MODIFIED NIPAS LAW

With biodiversity conservation as the long-term development goal, the NIPAS law is a
logical legal framework. In fact the SIBP as earlier pointed out envisions to establish the
Samar Integrated Natural Park.

Under RA 7586 (NIPAS Law), there are steps that have to be completed prior to the full
establishment of an area as a protected area:

1.

2.

Inclusion of the area into the initial components of Integrated Protected Area
System (IPAS), or if not included as initial component, recommendation by
the DENR for the area to be declared as a protected area.

Issuance by the President of a Presidential Proclamation designating the
recommended area as protected area and providing measures for its
protection until such time when Congress shall have enacted a law finally
declaring such recommended area as part of the !PAS.

3. Congressional declaration of the area as a protected area.

As can be seen from the above process, the final declaration of Samar Island as a protected
area will have to be through legislation. While the process of congressional approval will
be long and tedious, it will however provide SIBP the opportunity to build on the
experiences of the NIPAS law.

DENR then, in proposing for a bill finally declaring the area as a protected area, may adopt
the NIPAS law but with modifications, taking into account the challenges in Samar Island,
and strengthen on the perceived weaknesses of the NIPAS law.

Among the features of the proposed modified NIPAS law for the SIFR are as follows: -
...
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..- 9.1 The Declaration of the Area as a Protected Area, but a Restudy as to What PA
Category may be in Order

There are eight categories of protected areas under RA 7586. These are: a) strict nature
reserve; b) natural park; c) natural monument; d) wildlife sanctuary; e) protected landscapes
and seascapes; f) resource reserve; g) natural biotic areas; and h) other categories
established by law, conventions or international agreements.

As stated, the major objective of the SIBP is for the establishment of the SIFR as a natural
park. Unfortunately, under RA 7586, natural park is defined as " a relatively large area not
materially altered where extractive resource uses are not allowed and maintained to protect
outstanding natural and scenic areas of national or international significance for scientific,
educational and recreational use.n

Under said definition, extractive resource uses are not allowed. This may pose a problem
on community-based extractive and compatible activities later, and much more, if mining is
to be allowed, even at a much later date when the technology could be less invasive and
therefore environmentally benign. A more appropriate category other than a natural park
may be studied. A different category under "other categories' in RA 7586 may be
considered.

9.2 Strengthen the Protected Area Management Board (PAMB)

Among the perceived weaknesses of the PAMBs are the overlapping functions exercised by
the Provincial Environment and Natural Resources Officer (PENRO), the Protected Area
Superintendent (PASu) and the CENROs. Accordingly, in many protected areas, there is no
unified management approach among the DENR personnel, the NGOs and the local
government officials.

Another issue raised is that the present PAMB members serve only at the pleasure of the
DENR Secretary. The SIBP can be more creative in its proposed legislation by giving greater
functions to the PAMB itself and to the individual members.

Even the issue of membership, functions and responsibilities, regulatory role and rule
making function, etc. may also be looked into by the SIBP.

9.3 Ensure Stability of Policy Aflowing Sustainable Utilization of Natural Resources in
Allowable Zones

RA 7586 allows utilization of natural resources in buffer zones and multiple use zones.
This policy is implemented through DENR regulations and management plans.
Unfortunately, sometimes, these regulations are withdrawn or are interpreted in various
ways depending on the outlook of DENR administrators.

In SIBP, the park will comprise a core area zoned for strict protection and recreational and
scientific use, and a sustainable use area, where sustainable harvests of nontimber forest
products would be permitted. Sustainable agroforestry and other conservation-compatible
land uses would be promoted in the buffer zones.
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It is proposed that a mechanism on the stability of the policy on sustainable harvest of
allowable forest products and compatible land uses be included in the proposed legislation.
This is very important as this is tied up with the alternative livelihood opportunities for the

communities. If the forest-edge communities are deprived of their source of survival, they
may pose as the greatest threat to biodiversity conservation.

9.4 Strong Local Government Participation

RA 7160 (Local Government Code of 1991) particularly Sec. 3 (i) thereof provides that
"local government units shall share with the National Government the responsibility in the
management and maintenance of ecological balance within their territorial jurisdiction."
Section 17 of the LGC further provides for the devolution of certain forest management
functions to municipalities such as implementation of community based forestry projects;
management and control of communal forests; establishment of tree parks, greenbelts and
similar forest development projects. In the case of provinces, the enforcement of forestry
laws limited to community based forestry projects, pollution control law, small-scale mining
law, and other laws on the protection of the environment. Forest management functions
that have been devolved to provinces and municipalities have been devolved to cities.

DENR DAO 30 Series of 1992 provides for the implementing guidelines on devolution.
Later, under DENR-DILG Joint Memorandum Circular 98-01, the mechanisms for DENR
DILG-LGU partnership have been strengthened. The implementing guidelines however are
clear - the devolution of forest management functions to LGUs is limited in production
forests and does not include PAs.

Coming now therefore to the issue of whether LGUs (municipalities) can pass ordinances in
PAs such as in the granting of permits, imposition of regulatory fees, or for that matter can
an LGU prohibit mining, it appears the same should be answered in the negative. The
following are the rlJles in natural resource use:

1. DENR is the lead government agency with respect to natural resource use in
both production forests and protected areas (EO 192,1987).

The powers of DENR include policy making, rule making, in the grant of
permits and imposition offees.

2. LGUs shall share with the national government the responsibility in the
maintenance of ecological balance within their territorial jurisdiction (LGC,
Sec. 3).

3. With respect to general welfare concerns, the power to enact ordinances
belongs to the LGUs (Local Government Code). This is true even inside the
PAs.

4. LGUs therefore cannot' issue ordinances related to PA operations, and
neither can they grant permits or impose regulatory fees.

Samar Island Biodiversity Study (SAMBJO) 8
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Notwithstanding the fact however that while the policy and rule making
power in protected areas belongs to DENR, through PAMB, it will appear
that with respect to the power in the grant of fishery privilege in municipal
waters including the imposition of fees charges and rentals therefor, and in
the levying and collection of taxes on sand and gravel and other quarry,
Secs. 149 and 138 of the LGC have granted the same to the LGUs. It is
submitted that this is true even if the municipal waters and quarrying are
inside PAs, except that such activities must be approved in the PA
Management Plan.

There is however an issue that has not yet been properly addressed. This concerns the
income derived from the use and development of the national wealth in PA.

The following are the laws and rules with respect to the collection of fees and charges in
natural resource use:

1.

2.

3.

Article X of the Constitution (1987) provides that "local governments shall
be entitled to an equitable share in the proceeds of the utilization and
development of the national wealth within their respective areas in the
manner provided by law, including the sharing of the same with the
inhabitants by way of direct benefits."

RA 7160 (Local Government Code, 1991) provides that local government
shall have a share of forty percent (40%) of the gross collection derived by
the national government from the proceeds on the development of national
wealth. This 40% is to be shared by the province, city, municipality and
barangays where the national wealth is located.

RA 71 61 (1991) provides for the fees and charges in the extraction of timber
and other forest products on natural forests as follows:

a)

b)

c)

For timber cut in forest land belong to the first, second, third or
fourth group of timber classification - 25% of the actual FOB market
price based on species and grading.

For firewood, branches and other recoverable wood wastes of timber
- P10.00 per cubic meter (except on mangrove whose cutting is
banned).

For minor forest products - in general they are exempt from forest
charges except rattan, gums and resins, beeswax, gutta percha,
almaciga resin and bamboo which shall be charged 10% of the
actual FOB market price.

11</ 4. RA 7586 (NIPAS Law, 1992), particularly in Sec. 16 thereof mandates the
establishment of a trust fund to be known as the Integrated Protected Areas
(IPAS) Fund for purposes of financing projects of the System. Accordingly,
the IPAS may solicit and receive donations, endowments and grants in the
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form of contributions, and such endowments shall be exempted from
income or gift taxes and other taxes, charges and fees imposed by the
government or any political subdivision or instrumentality thereof.

All incomes generated from the operation of the System shall accrue to the
Fund and may be utilized directly by the DENR for the above purpose.
These incomes shall be derived from:

a) Taxes from the permitted sale and export of flora and fauna and other
resources from protected areas;

b) Proceeds from multiple-use areas;
c) Contributions from industries and facilities directly benefiting from the

protected areas; and
d) Such other fees and incomes derived from the operation of the protected

area.

Under the said law, disbursements from the Fund shall be used solely for the
protection, maintenance, administration and management of the System,
and duly approved projects endorsed by the PAMS, in the amounts
authorized by the DENR.

S. Executive Order No. 247 (1995) provides for the guidelines in the
prospecting of biological and genetic resources, and under Section 5 thereof
mandates the coming up with an agreement between the government and
the applicant for a provision on the payment of royalties and other forms of
compensation to the government, local and indigenous community.

6. RA 7942 (Philippine Mining Act of 1995), provides for the modes by which
mining operations can be conducted in mineral reservations:

a) Exploration Permit;
b) Mineral Agreement;
c) Financial or Technical Assistance;
d) Small-Scale Mining Permit; and
e) Quarry Applications

Under Chapter XIV of the said law, the government share in mining operations is as
follows:

• In mineral production sharing agreement - the total government share shall
be the excise taxes on mineral products as defined in the National Internal
Revenue Code.

• In other mineral agreements - the share of the government in co-production
and joint venture agreements shall be negotiated by the government and the
contractor taking into account: a) capital investment of the project,) risk
involved, c) contribution of the project to the economy, d) other factors that ...
will provide for a fair and equitable sharing between the parties.

...
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• The government share in financial or technical assistance agreement shall
consist of, among other things, the contractor's corporate income tax, excise
tax, special allowance, withholding tax due from contractor's stockholders
arising from dividend or interest payments to the said foreign stockholder in
case of a foreign national and all such other taxes, duties and fees as
provided under existing laws.

Sec. 82 of said law provides that the government share referred to above shall be shared
and allocated in accordance with RA 7160 (local Government Code). Simply put, the lGUs
shall share in the proceeds or collections.

DENR Administrative regulations provide for the other implementing guidelines in the
imposition of fees and charges. For example, DAO 97-06 provides for the uniform rate for
area clearance fees in exploration permits, financial or technical assistance agreement
application, mineral agreements and mining permits. DAO 96-40 otherwise known as the
IRR for RA 7942 provides for a trust fund. Sec. 13 thereof states:

·Sec. 13. Payment of Royalty of Minerals/Mineral Products Extracted from
Mineral Reservations.

The Contractors/Permit Holders/lessees shall pay to the Bureau a royalty
which shall not be less than five percent (5%) of the market value of the
gross output of the minerals/mineral products extracted or produced from the
Mineral Reservations exclusive of all other taxes. A ten percent (10%) share
of said royalty and ten percent (10%) of other revenues such as
administrative, clearance, exploration and other related field to be derived by
the government from the exploration, development and utilization of the
mineral resources within Mineral Reservations shall accrue to the Bureau a
Trust Fund and shall be deposited in a government depository bank to be
allotted for special projects and other administrative expenses related to the
exploration, development and environmental management of minerals in
government reservations.'

It is clear that the Constitution mandates the sharing by the local government in the
proceeds from the use and development of National Wealth. RA 7160, the local
Government Code provides that 40% of the proceeds from the national wealth shall accrue
to the lGUs.

With these legal mandates, the lGUs are able to share in the collection of forest charges.
The provision of RA 7161 on forest charges vis-a-vis RA 7160 is being applied although the
mechanism for immediate remittance of the share needs to be improved. In case of the
proceeds from mining, RA 7942 also recognizes the share of the lGUs. The only area
where direct lGU benefit is not possible is in protected areas because of the provision
establishing the IPAF funds. lGUs share in protected area proceeds in indirect as lGU
projects have to be PA related and have to be approved by PAMB.
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While there are various agreements between DENR and LGUs for direct sharing in PA
operation, these agreements are now being examined in the light of the DENR stand that all
proceeds from PA management should be managed chiefly by DENR through PAMB.

In a very recent case, last December 8, 1999, the municipality of Socorro enacted
Municipal Ordinance No. 04 levying entrance fees to the Suhoton Cove in Basey, Samar, a
Protected Area with its own PAMB. The said measure was thereafter approved by the
Sangguniang Panlalawigan. This ordinance is being questioned by the Project Director of
the Conservation of Priority Protected Areas Project (CPPAP), arguing that said Ordinance is
unlawful as it is only PAMB which is legally entitled to collect entrance fees in protected
areas.

In a legal opinion dated September 7, 2000, the DENR Undersecretary for Legal Affairs
opined that said ordinance is contrary to the provisions of RA 7586. The opinion went on
to lay the ground rules in PAs as follows:

1. The government agency which has jurisdiction over PAs is the DENR
as represented by PAMB.

2. Notwithstanding the devolution of forestry projects and functions
under RA 7160 (Local Government Code), the said devolution refers
only to production forests and not protected areas. The opinion cited
DAO 30, S. of 1992 as follows:

"3.2 Protected Areas and Wildlife

...

-

a) Establishment, protection and maintenance of tree parks,
greenbelts and other tourist attractions in areas identified and .
delineated by the DENR, except those covered by the
Integrated Protected Areas System, as defined by law, and
the collection of fees for their services and the use of
facilities established therein. "

3. That pursuant to Sec. 16 of RA 7586 (NIPAS Law), DENR is
mandated to create a trust fund to be known as the "Integrated
Protected Areas (IPAS) Fund." And the implementing rules and
regulations (DAO 25) of said law identifies the sources of revenues
for the fund, among them fines and fees, including protected area
entry fees, collected and derived from operation of the protected
area.

The opinion strongly recommended to DENR Officials to make the necessary
representations for having said Municipal Ordinance declared invalid.

Further discussions with the PAWB Director and staff revealed that with this legal opinion,
it is now the position of DENR that all collections that will be derived from the operation of
PA should go to the IPAS fund. The said officials however are not oblivious to the clamor
of the LGUs whose areas have been declared as part of IPAS to be able to share in the
collections that will be derived from the operation of PAs. -
Samar Island Biodiversity Study (SAMBIO) 12



rtiI-

....-

1iIi-

_.

.Iit

...

Oliva, RV. Potential Legal Framework for Protecting and Managing Samar Island's Biodiversity
Resources

Given therefore the common concern of LGUs to be given the chance to derive direct
benefits also from PAs, the SIBP in crafting the legal instrument will have that opportunity to
address the issue. This should be very relevant to Samar Island where almost all
municipalities will be declared as PA.

Be that as it may, there are other arrangements whereby LGUs are able to share in the
proceeds from the development and use of national wealth. For example, Energy
Regulations No. 1-94, promulgated by the Department of Energy pursuant to the provisions
of Sec 5 (i) of RA 7638, requires among others, the granting of financial benefits equivalent
to one centavo per kilowatt-hour of the total electricity sales of the energy generating facility
to the host community of power plants which benefits shall constitute an Electrification
fund, a Development and Livelihood fund, a Reforestation, Watershed Management, Health
and/or Environment Enhancement Fund. Under this arrangement, the Province of Laguna
was able to get P2,210,000.00 from NPC in 2000.

9.5 Active Non-Government Organizations and Community Participation

Sec. 23 of the Constitution mandates "that State shall encourage non-governmental,
community based or sectoral organizations that promote the welfare of the nation." Many
government projects have already demonstrated the power of people participation in
community affairs. For Samar to be transformed into a real giant, it is best that the real
stakeholders be given active role in the SIFR.

Among the possible involvement of NGOs, POs and the rest of civil society are in: the
PAMB, Multisectoral PA Protection Committees and in Community Based Projects.

9.6 Possibility for National and International Biodiversity Trading and Projects

As stated, the SIBP will comprise a core area zoned for strict protection and recreational and
scientific use, and a sustainable use area, where sustainable harvests of nontimber forest
products would be permitted.

Interest on biodiversity and trading is new but is making headway. Accordingly,
biodiversity trading is very important. According to the report of Dr. Ben Malayang, Dean of
UPLB Institute of Environmental Science:

"Whichever country has the genetic materials will have a lot of advantage in
terms of bioprospecting options. A study of the Costa Rican experience
shows that the local people are already earning millions by simply
identifying the genetic materials that they have. Thus, protection of
biodiversity is not purely for romantic purposes, but rather for positioning
the country for the long term biotechnological industrial competition that is
going to occur in the future. Technology may be owned and developed by
first world countries, but they don't have the genetic materials."

'Ill
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9.7 Strengthen Forest Protection Activities

Among the threats mentioned with respect to the management of the SIFR is the
continuous illegal cutting and slash and burn. For the biodiversity project to be successful,
multisectoral forest protection teams should be formed.

The project goal of using forest-edge communities to act as bulwark against threats is a step
in the right direction. It is important for the DENR however to make sure that if these
people are granted certain sustainable use rights, these rights must be respected. The
lessons are to the effect that communities involved in community based forest activities and
granted tenurial rights protect the forests.as if they own the forests.

9.8 Strengthen the Integrated Protected Areas Funds

As already mentioned, Sec. 16 of the NIPAS law calls for the establishment of the IPAS
funds. The trust fund is being established to finance the projects of the System.
Accordingly, DENR may solicit and receive donations, endowments and grants in the form
of contributions, and such endowments shall be exempted from income or gift taxes and all
other taxes, charges or fees imposed by the government or any political subdivision or
instrumentality thereof. All incomes generated from the operation of the System or
management of wild flora and fauna shall accrue to the Fund and may be utilized directly
by the DENR for the above purpose. These incomes shall be derived from taxes from the
permitted sale and export of flora and fauna and other resources from protected areas;
proceeds from lease of multiple-use areas; contributions from industries and facilities
directly benefiting from the protected areas; and such other fees and incomes derived from
the operation of the protected area; and that disbursements shall be made solely for the
protection, maintenance, administration and management of the System, and duly approved
projects endorsed by the PAMBs, in the amounts authorized by DENR.

On the other hand, DENR DAO 2S Series of 2000 provides for the procedures in the fixing
of fees and charges, which basically have to be approved by the DENR Secretary upon the
recommendation of the PAWB through the USEC for Environment and Research. So far,
various DENR administrative issues have identified the following fees that can be collected
in PAs:

Entrance Fees
Facilities User Fees
Resource User Fee
Concession Fee
Development Fee
Royalty

It is not clear however how LGUs can share in the various fees collected in PAs. As already
mentioned, it is DENR's contention that these fees shall pertain to the IPAF funds, the
administrator of which is the DENR. Given the clamor of the LGUs to at least share in these
various fees and given the responsibilities given to LGUs, SIBP in crafting the bill will be
able to clearly spell out the possible share of the LGUs.

....
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9.9 Strengthen Alternative LivelihoodActivities

Looking at SIBP from a higher perspective, it is important that the project should work not
only towards biodiversity conservation, but likewise should make certain that the economic
conditions of the people are enhanced. Among the lessons learned in community based
projects are as follows:

1. Communities do appreciate and put great weight if they are given tenurial
instrument

2. Once given tenurial instruments, communities become more active in
development activities.

3. DENR policies in allowing the people certain access to forest production
activities should be made stable, otherwise, the communities lose their trust
with the government.

4. A good approach in the implementation of alternative livelihood is to
involve the people even in the preparatory stage.

lfIiII·

At the end of the project, the questions that will be asked will be: Did the SIBP conserve the
biodiversity resources of Samar Island? Corollary, did people's lives improve? What
institutional arrangements are in place to make the project sustainable?

10. THE ISSUE OF MINING

In presenting the scenario for the Samar Island as a PA, we have so far determined that
given a modified NIPAS law as legal framework, the long term objectives of SIBP can be
met as follows: a) Conserving the area for its biodiversity, which has local, national and
international benefits; b) allowing sustainable utilization of nontimber resources including
possibly plantation species; c} involvement of the local government, non-government
organizations and the community; d) strong forest protection efforts through multisectoral
cooperation; e) ensuring that the LGUs derive benefits from the project; t) ensuring that the
communities in place and the Samarenos in general get the priorities in terms of benefits.

The only remaining issue and yet the most controversial is the issue of whether to allow
mining in the project. The issue becomes relevant because of the findings that Samar Island
has one of the richest mineral resources in the country. In fact, in 1977, PD161S was issued
declaring some portions of Samar Island as part of the Bauxite Mineral Reservation, and
presently, there are many numerous applications for mining exploration.

RA 7586 (NIPAS Law) was passed in 1992 establishing the integrated protected area
system. The NIPAS law put into the category of, and designated outstanding remarkable
areas and biologically important public lands that are habitats of rare and endangered
species of plants and animals, biogeographic zones and related ecosystems, whether
terrestrial, wetland or marine as "protected areas." The national policy of the law as stated
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in Sec. 3 thereof, is to secure for the Filipino people of present and future generations, the
perpetual existence of all native plants and animals through the establishment of the system.

As earlier stated, the NIPAS law established different categories of protected areas, among
them: a) national parks; b) natural monument; c) natural biotic area; d) natural park; e)
protected landscapes and seascapes; f) resource reserve; g) natural biotic areas; and h) other
categories established by law, conventions or international agreements. The NIPAS law and
implementing regulations also established buffer zones and multiple use zones where
sustainable utilization may be allowed.

On the other hand, RA 7942 (Philippine Mining Act) was passed in 1995. As stated in Sec.
2 thereof, it is the policy of the State to promote the rational exploration, development,
utilization and conservation of all mineral resources in public and private lands through the
combined efforts of the government and the private sector in order to enhance national
growth in a way that safeguards the environment and protects the rights of affected
communities.

Section 19 of RA 7942 provides for the areas that are closed to mining applications thus: a)
old growth or virgin forests; b) proclaimed watershed; c) forest reserves; d) wilderness
areas; e) mangrove forests; f) mossy forests; g) national parks; h) provincial/municipal
forests; i) parks; j) greenbelts; k) game refuge and bird sanctuaries as defined by law; and I)
in areas expressly prohibited under the NIPAS Law.

An examination of the two laws provides the herein analyses:

1. That RA 7586 (1992) was passed basically to establish the IPAS for present
and future generations. By placing the areas identified therein under
protected status, it means that the areas are basically to be protected and not
to be exploited.

2. Be that as it may, the said law and its implementing rules and regulations
provide for buffer zones which are outside the protected area, and where
limited utilization of natural resources may be allowed, consistent with the
protected area management plann ing.

3. The IRR of RA 7586 also provides for sustainable use zones and multiple use
zones inside the PA where limited utilization of natural resources are
allowed consistent always with the PA management plan.

4. RA 7942 (Mining Law, 1995) provides for the general guidelines on how
mining will be conducted in this country. As already stated, Sec. 19 thereof
provides for the areas which are prohibited from mining operations.

-

5. Note that the enumeration in Sec. 19 of the Mining law is almost similar to
Sec. 5 of the NIPAS law which enumerates the initial components of the
system as follows: a) old growth or virgin forests; b) national parks; c) game
refuge and wildlife sanctuaries; d) wilderness areas; and e) watersheds.

-
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In other words, it will appear that NIPAS areas are closed to mining
applications.

6. Note that RA 7586 (NIPAS Law) was passed in 1992, while RA 7942
(Mining Law) was passed in 1995.

While the Mining Law was passed in 1995, it does not mean that it is
superior to the NIPAS law. The law on statutory construction is that the
passage of a new law does not necessarily operate to abrogate the old law,
in the absence of a clear statement that a certain prior law is being repealed.
RA 7942 does not so state that NIPAS law is being repealed.

In such a situation, there is another fundamental rule and assumption that
both laws are presumed to be operational and all efforts should be done to
give life to both laws. Only if there is an irreconcilable conflict between the
Mining Law and the NIPAS Law that the law of later passage (in this case the
Mining Law) will prevail.

•

7.

8.

9.

10.

In the case at bar however, it will appear that both laws are in harmony with
one another.

That means that as far as the present NIPAS Law and the Mining Law are
concerned, both laws prohibit mining in protected areas.

The issue remains, thus: should mining be allowed in Samar Island? Note
that portions of Samar Islands have been declared as mineral reservations
before. If based on economic, environmental and social aspects, the
decision is to allow mining in certain portions under certain prescriptions,
what then is the way for SIBP, given the fact that RA 7586 and RA 7942 do
not allow mining in protected areas?

It is submitted that there are two ways to do this:

a) By identifying, delineating and separating. from the proposed
proclamation and law those areas that are to be developed as mining
areas;

b) By including in the proposed law that SIBP will craft a provIsion
allowing limited mining under certain strict restrictions and in
accordance with the management plan of the area.

From all the foregoing, it can be seen that the issue of allowing mining or
not is less of a legal issue, but one that must be decided upon by the
government and the stakeholders.
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11. ULTIMATE CHALLENGE: DENR SHOULD SHOWCASE SAMAR AS MODEL OF
BIODIVERSITY PROGRAM

With the paradigm shift from commercial logging to community based forestry and
integrated management of protected areas, the SIBP presents to the DENR a golden
opportunity to showcase how biodiversity conservation can be implemented and at the
same time uplift the socia-economic condition of the people.

Samar Island represents a large area of the country which has long been neglected. While
rich in natural resources, the people continue to be poor. SIBP may yet be the answer.

12. STRENGTHS, WEAKNESSES, OPPORTUNITIES AND THREATS IN DENR'S
MANAGEMENT OF SIFR

Under PP 744, DENR is mandated to initiate the preparation of a framework plan for the
protection and management of the Reserve. As stated, pursuant to said proclamation the
government of the Philippines is implementing the Samar Integrated Biodiversity Project.
The lead agency for SIBP is DENR. Below is the SWOT table for DENR's management of
SIBP.

...
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Table 1
Strengths, Weaknesses, Opportunities and Threats in DENR's Management of SIBP

Area of Concern ."' Strengths Weaknesses.·.· , ., Opportunities.•i,.,;.".Threats:....~~ '. ..
_.:.< ,.-.- ~,~;:~:-~,i·-:'}· , ",-" - ..- .... ", ow, ~ •.. Management of Primary gov't Coordination Constitution, Some DENR

Natural Resources agency tasked with LG Us and Local Gov't Code, officials feel that
with NR mgt civil society in other IRRs are in coordination with
under EO 192 some areas place for DEN R LGUs! civil

collaboration society a
with LGU and diminulion of
civil society jurisdiction

"'" Management of Primary gov't PAMB needs PAMBs are Too many
Protected Areas agency tasked strengthening; encouraged to be meetings; lack of

with PA mgt some PAMBs too creative; many real powers; lack

... under RA 7S86 DEN R-driven DENR members of incentives to
receptive to members
participatory mgt.

Community Lead gov't agency Unstable policy Communities Unstable policies
Based Resource in community environment that receptive to weaken
Mgt. based mgt; many hampers cooperate in CB communities'

success stories community projects trust in

• participation government
DENR-LGU Laws are in place Full partnership In many areas, LGUs possible
Cooperation calling for need to be LGUs provide benefits should

cooperation and nurtured; LGU resources for ENR be highlighted
liIIi partnership needs projects and worked out

capacitation
Forest Protection Wanton illegal DENR lacks Success stories in No real effort to

logging has been resou rces to multisectoral involve LGUs and
stopped protect and approach in FP civil society in FP

monitor
Livelihood Community Livelihood CBRM allows Flip-flopping.. Development Based RM activities! communities to DEN R policies;
Programs enables opportunities enter into absence of

community to limited contracts for institutions to

--
engage in development of support initiatives
livelihood areas
activities

liIIi
The SIBP represents a major project in natural resources development. The challenge is
how to make Samar Island a biodiversity area and at the same time ensure that the
economic condition of the people therein, who have long suffered from poverty will be.. enhanced. A possible interplay of mining, given the fact that Samar Island is also a major
mining area makes the project doubly challenging.

DENR as the lead agency for SIBP brings to the project various advantages, It is the primary
government agency responsible for natural resources management including protected
areas. It is important however that DENR should closely link with LGUs and the civil
society in the area so that it will have the necessary allies in resource management.
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Through the years, experience has shown that for resource management and environmental
protection to succeed the total support of the people must be sought.

While DENR is also the lead agency in PA management, DENR should strengthen and
empower its PAMBs. In the strengthening and empowerment aspects, it is important that the
PAMBs are able to utilize their own network and resources for better PA management. If
PAMB operations will be characterized mainly through meetings, DENR is not only losing
the array of expertise and networks that the PAMB members are bringing, but the latter may
lose interest in participation.

In developing Samar Island as a PA, DENR and other stakeholders should strongly pursue
community participation through community based management projects. Community
based projects will address the opportunities of community receptiveness and drive them
away from illegal resources activities.

Finally, it is equally important that the lives of the people of Samar are enhanced. It is in this
regard that DENR should put strong emphasis on livelihood development programs.

...
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