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EXECUTIVE SUMMARY 1

EXECUTIVESUMMARY

The traditional approach to fighting crime, where the criminal justice
system is a state monopoly, is obsolete. Many developed states in the
world today have a vibrant private sector actively engaged in the op-
eration and management of their criminal justice system.

Over the past decade spending on the South African criminal jus-
tice system as a proportion of the national budget has more than
doubled from less than 5% to almost 10%. Over the same period the
number of reported crimes has increased by between 50% and 100%.
South Africans are not getting value for their tax money from the
state-run criminal justice system.

Greater private sector involvement in South Africa’s criminal jus-
tice system will make the country a safer place to live in. It will also
be cost-effective for both the consumer (who can exploit competitive
market forces) and the state (which can contract out many of its
criminal justice functions to the competitive private sector).

The South African private security industry is one of the coun-
try’s largest private employers. There are more than three private
security guards for every uniformed police officer. The industry has
access to 80 000 vehicles to the 37 000 of the South African Police
Service (SAPS). The industry supplements the work of the SAPS,
and provides services to its clients which the SAPS cannot, and
should not, provide. This alleviates some of the burden on the SAPS
and permits it to concentrate its resources on its core functions and
the country’s poorer areas.

Policy changes are necessary to enable the security industry to be-
come more effective in combating crime. Moreover, some legislative
changes are required if the security industry is to expand its scope of
operations.

The SAPS has 130 000 employees. Of these 112 000 are uniformed
police officers, of whom only 87 000 perform policing functions.
There are numerous functions and services performed by the SAPS
which could be outsourced to the private sector. Forensic and spe-
cialised criminal investigations, administrative functions, the trans-
porting of prisoners, and the guarding of premises are only some
examples of police services which could be outsourced. This would
place many police officers back on the beat, and improve a number
of police services in a cost-effective manner.

The state-run prosecutions system is performing poorly. While
crime has gone up, the number of prosecutions and convictions has
dropped consistently over a number of years. For serious offences
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2 EXECUTIVE SUMMARY

such as murder, rape, and car hijacking, fewer than a third of those
prosecuted are convicted.

Technical and seasonal prosecutions could be outsourced to law-
yers in the private sector. Moreover, companies should be able to in-
stitute private prosecutions. The present system places victims at the
mercy of the state’s low conviction and prosecution rates. Victims
should have the choice to institute a private prosecution, and their
rights to seek legal redress should not be unduly limited by the state.

Arbitration and mediation could be used on a large scale in cer-
tain criminal disputes as substitutes for court trials. This would re-
duce the caseloads in the criminal courts, bring about savings to the
taxpayer, and address many of the needs of crime victims.

South Africa’s prisons, with a capacity to accommodate 99 400
people, are holding more than 134 000. An extensive privatisation
programme whereby the private sector takes over the construction,
management, and operation of a large part of the prison system is
necessary. Moreover, a number of prison services could be outsour-
ced, and prison labour could be used on a profit basis to cut costs
and generate income for both the prisons and a victims’ compensa-
tion fund.

To alleviate the overcrowding caused by awaiting-trial prisoners
(34% of all inmates), a private sector driven system of bail agents,
bail enforcement agents, and bail accommodation facilities could be
implemented.

The proposals contained in this study will, if implemented, sub-
stantially increase the effectiveness of the South African criminal jus-
tice system without placing additional burdens on the national
budget. Moreover, South Africans should have the freedom to choose
what kinds of goods and services — currently provided by the state’s
criminal justice system — they want to provide for themselves, pur-
chase from the private sector, or rely on the state to provide.

Martin Schonteich wrote this study while working in the Institute’s Parlia-
mentary Affairs Office in Cape Town. The work of that office is supported by the
Friedrich Naumann Foundation, the International Republican Institute, and
the Westminster Foundation for Democracy.
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KEY POINTS 3

KEY POINTS

In South Africa the demand for an effective criminal justice sys-
tem is increasing at a rate greater than the ability of the state to
generate the revenue to meet this demand.

As state spending on the criminal justice system has gone up, so
has the level of crime.

Private policing is re-emerging because of its flexibility and re-
sponsiveness to consumer demand, a loss of faith in the public
police, the inadequate level and reactive nature of public policing,
and widening of private property ownership.

An internal SAPS discussion document has concluded that: ‘It
would be of use to everyone (private security industry, municipal
authorities, businesses, the public and the police) to in some form
or another make use of the resources offered by the private secu-
rity industry in the fight against crime.’

Outsourcing brings about improvements in costs, quality, and
service flexibility. Moreover, perceived disadvantages of out-
sourcing such as security risks, accountability problems, and cor-
ruption are less likely to occur in the competitive private sector
than in state-owned monopolies.

A total of 3 580 police officers spend over 10m working hours a
year guarding buildings and selected individuals.

Between 1991 and 1996 the number of prosecutions and convic-
tions dropped by 40%; the number of crimes reported increased by
20%. The conviction rate for serious violent crimes is low. In 1997
it was 31% for murder, 18% for car hijacking, and 16% for rape.

Companies cannot institute private prosecutions. Individuals may
do so only in a few limited circumstances. Victims of crime should
not be inhibited from instituting private prosecutions. Crime vic-
tims should not be at the mercy of the state’s low prosecution and
conviction rates.

Through arbitration and mediation programmes time-consuming
and expense-incurring matters can be diverted from state-funded
courts. Such programmes could also reduce the level of tension
between the participants by helping them resolve their disputes.
Advantages in the private sector’s building, managing, and operat-
ing of prisons are, inter alia, lower costs and faster service delivery,
improved quality control, and better rehabilitation of prisoners.
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4 KEY POINTS

e Services such as the provision of meals, clothing, health care,
perimeter security, the monitoring of parolees, and checking on
persons sentenced to correctional supervision, could be outsour-
ced to the private sector.

e The Department of Correctional Services” agricultural production
facilities could be outsourced or sold to the private sector. Prison-
ers could receive greater incentives to participate in profitable
prison labour programmes, thereby generating an income for the
prison system and themselves.

e Approximately 20 000 prisoners (14.5% of the total prison popu-
lation) have been granted bail. The Department of Correctional
Services spends R1.4m a day on awaiting-trial prisoners who have
been granted bail but are unable to pay it. Through a private sec-
tor driven system of bail agents, bail enforcement agents, and bail
accommodation facilities, the number of awaiting-trial prisoners
could be reduced to a minimum.

Unshackling the Crime Fighters South African Institute of Race Relations
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INTRODUCTION

One of the most serious problems in South Africa is that the demand
for an effective criminal justice system is increasing at a rate greater
than the ability of the state to provide the services required. The im-
balance between this demand, and the available resources, is likely to
increase. To address this imbalance policy makers must encourage
greater private sector participation in the criminal justice system.

Greater private sector involvement will maximise security and
choice — security, as consumers can purchase the kind of services
their particular needs require, choice, as the market for security prod-
ucts and services is more diverse than the limited service offered by
the state.

A criminal justice system with substantial private-sector involve-
ment will be more effective at achieving its objective: fighting crime.
It will also be more cost-effective for both the consumer, who can ex-
ploit the competitive forces of the market, and the state, which can
contract out to the private sector many of the functions it currently
fulfils at considerable expense to the taxpayer.

This study is not advocating a radical restructuring of the criminal
justice system whereby the state relinquishes all control. Certain parts
of the South African criminal justice system are already owned and
run by the private sector. Private security officers outnumber the pub-
lic police by three to one; and before the end of the century South
Africa will have prisons operated and managed by private contractors.

This study:

® analyses each of the three core components of the criminal justice
system: policing and crime control, the courts, and correctional
services. Each component is examined separately to establish the
extent to which it is run by the private sector already, and how
the state-owned and the private sections of the criminal justice

system can work together to improve the efficacy of the system as a
whole;

® proposes how private-sector involvement can be fostered and im-
plemented in each component of the criminal justice system; and

e identifies the criminal justice system’s core functions which de-
mand the state’s full attention, areas where some measure of state
control is required, and areas where the state should withdraw its
involvement entirely.
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GROWTH OF THE STATE 7

GROWTH OF THE STATE

Government spending as a proportion of gross domestic product
(GDP) for the world’s most developed capitalist states has increased
from under 10% in 1870, to 29% in 1960, to 45% in 1996." Most pub-
lic policy problems of the twentieth century have been addressed through
increased state involvement and expenditure of taxpayers’ money.

In the last few decades, however, the state has withdrawn from some
of its traditional roles. Education, health services, roads, railways, air-
ports, and postal and telephone services have been privatised or partly
privatised in a number of countries. It has taken public policy makers
a long time to accept that these traditional ‘public services’ can be
delivered more effectively and fairly (on the principle that only the
user, and not every taxpayer, pays) by the market than by the state.

More difficult for public policy makers to accept is substantial pri-
vate sector involvement in the modern state’s core function: the pro-
tection of its citizens from criminals, the administration of the crimi-
nal justice system, and the imprisonment of convicted criminals.

Yet history shows that the state has not always had a monopoly
over all functions of the criminal justice system. Private arrangements
for the security of people and property predate the organised policing
function of the state.? The earliest security guards may have been the
temple priests in the ziggurat at Ur, enlisted by wary Sumerian money-
changers in the third millennium BC to protect their lucrative bank-
ing operations.’

A few centuries ago most societies had largely informal and pri-
vate mechanisms to resolve what were in essence criminal disputes.
There were ‘no public prosecutors, and the police were public in name
only, deriving most of their income from bounties and sheres of re-
venues from fines’.# In Britain, and in other parts of the wo.ld, the
responsibility for law enforcement, ‘how it was used, against whom
and when it was enforced were not matters for state initiative bu. «or
the aggrieved private citizen’.

With the advent of industrialisation and urbanisation the lo.
personal, and voluntary basis of law enforcement disappeared. It was
replaced by a state-owned, organised, and disciplined police force,
with responsibilities for public safety and the prevention of crime
within the entire territory of the state. By the late nineteenth century
the state had taken over virtually all aspects of the modern criminal
justice system. This was the case in countries around the world irre-
spective of their level of development or economic system. In coun-
tries with a free market economy, and those with a centrally controlled

South African Institute of Race Relations Unshackling the Crime Fighters
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8 GROWTH OF THE STATE

one, the criminal justice system was one of the most protected mono-
polies of the state.

Since the 1960s, however, the trend towards absolute state con-
trol of the criminal justice sphere has undergone a reversal in a num-
ber of developed capitalist states. Aspects of policing, prison construc-
tion and management, and even criminal detection and prosecution,
are again being performed by the private sector. There are a number
of reasons for this.

Firstly, even for wealthier states, maintaining and expanding all
aspects of a criminal justice system became too costly. Secondly, pri-
vate enterprise developed the expertise and capacity to provide
specialised services more cost-effectively than the state. Thirdly, con-
cern about high levels of crime induced many people to pay for pri-
vate security in addition to the taxes they paid for state provided
security.

Unshackling the Crime Fighters South African Institute of Race Relations
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CRIME: THE TAXPAYERS’ BURDEN

The amount of money spent on the three core components of the crimi-
nal justice system (justice, prisons, and police) has, in real terms, in-
creased considerably over the last ten years (graph 1). Spending
increased from R3.6bn in 1989/90 to R20.04bn in 1998/99 — an
increase of 456%. Over a similar period (1989-98), the consumer price
index increased by 1849%.

Graph 1: Spending by the justice, prisons, and
police departments, 1989/90-1298/99
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Justice  Prisons  Police Total Annual Consumer price

Rbn Rbn Rbn Rbn increase index increase
1989/90 0.35 0.75 2.50 3.60 25.8% 14.8% (1989)
1990/91 0.46 0.88 2.93 4.27 18.6% 14.2% (1990)
1991/92 0.57 1.28 4.65 6.50 52.2% 15.4% (1991)
1992/93 1.21 1.80 7.36  10.37 59.5% 13.9% (1992)
1993/94 1.45 2.08 8.85 12.38 19.4% 9.7% (1993)
1994/95 1.60 2.58 10.17 1435 15.9% 8.9% (1994)
1995/96 1.71 2.86 11.61 16.18 12.8% 8.7% (1995)
1996/97 1.75 3.13 11.42  16.30 0.7% 7.4% (1996)
1997/98 1.98 3.87 13.06 18.91 16.0% 8.6% (1997)
1998/99 2.20 4.49 13.71  20.04 5.9% 6.9% (1998)

Note: Up to and including the 1992/93 budget year the ‘independent’ homelands had
their own budgets for expenditure related to their criminal justice systems. In 1992/93
this amounted to R0.75bn The non-independent homelands budgeted for justice and
police related expenses only. In 1992/93 this amounted to R0.55bn. Homeland
expenditure is not included in the above figures.

Sources: Department of Finance; Central Statistical Service; 1993/94 Survey, pp415-417
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10 CRIME: THE TAXPAYERS’ BURDEN

The proportion of the national budget devoted to these three sec-
tors of the criminal justice system has more than doubled over the
last decade, from 4.8% in 1987/88 to 9.9% in 1998/99 (graph 2).

Graph 2: Spending on the criminal justice system as a proportion
of the national budget, 1987/88-1998/99

10.3%
99%
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% of budgst
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87/88 89/90 91/92 93/94 95/96 97/98

Note: Up to and including the 1992/93 budget year the ‘independent’ and non-inde-
pendent homelands had their own budgets for expenditure related to their criminal
justice systems. These figures are not reflected in this table

Source: Department of Finance

Over the last ten years state spending on the criminal justice sys-
tem has gone up. So has the level of serious crime. Between 1990 and
1993, the number of serious crimes reported increased by 16%
(graph 3). Between 1994 and 1997 the increase was 15% (graph 4).

A straight comparison of crime levels between the pre- and post-
1994 periods should be avoided. According to the SAPS’s Crime
Information Management Centre, pre-1994 crime figures reflect crimes
reported to the South African Police (SAP) only.® In 1993 an esti-
mated 449% of the South African population was living in the ‘inde-
pendent’ and non-independent homelands.” Most of these people
would have reported crime to the homeland policing agencies. The
reincorporation of the homelands into the Republic of South Africa
could have contributed to the increase in crime between 1993 and
1994 as reflected in the SAPS’s statistics.

Unshackling the Crime Fighters South African Institute of Race Relations
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Graph 3: Number of serious crimes reported, 1990-93
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Graph 4: Number of serious crimes reported, 1994-97
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Source: SAPS Crime Information Management Centre

Over a ten-year period, between 1988 and 1997, the number of
reported murders and rapes increased two and a half times, reported
robberies almost three times. Serious crimes against property also rose
considerably over that period. The number of reported housebreak-
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12 CRIME: THE TAXPAYERS' BURDEN

ings and theft of motor vehicles almost doubled between 1988 and
1997.8

South Africans are not getting value for money from the state-owned,
managed, and financed criminal justice system. Resources spent on the
criminal justice system are not having the desired effect of deterring
and apprehending criminals so that people feel safe in their home,
suburb, shopping area, or city.® The state has largely failed to provide
the service for which taxpayers have paid.

A state unable adequately to protect its citizens should not insist
on monopolising all functions of the criminal justice system. Most
people in South Africa, including the government, accept that the state’s
monopoly is weakening, however. Increasingly people are making use
of private security, while the government has taken the important step
of accepting extensive private-sector involvement in the building and
management of a number of prisons.

Unshackling the Crime Fighters South African Institute of Race Relations
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THE RE-EMERGENCE OF
PRIVATE POLICING

History of policing

The modern police force as a professional, permanent, state-controlled,
and nationalised force is relatively new. Before the mid-eighteenth
century, citizens in most countries were expected to protect them-
selves and each other. The first state police forces were established to
augment citizen self-protection. There was no intention on the side of
law makers that the state police should displace citizens’ right of self-
protection.”

In 1829 the first modern police force, the Metropolitan Police, was
set up by Britain’s home secretary, Robert Peel." This was done in the
face of considerable opposition. A parliamentary committee opposed
the creation of a police force for the city of London on libertarian
grounds. ‘It is difficult to reconcile an effective police force with that
perfect freedom of action and exemption of interference which are
the great privileges and blessings of society in this country,” a member
of the committee said at the time.

In South African tribal society, public policing did not exist. Gener-
ally the whole community was responsible for the misdeeds and debts of
any one of its members. Every man in the tribe was a policeman and was
bound to report any act or wrong which he witnessed to his superior.'

After 1652 the creation of a police force by the white settler com-
munity at the Cape was slow. Jan van Riebeeck relied on soldiers for
the preservation of law and order. In 1657 when free burghers were
allowed to farm land, they were expected to guard their own pro-
perty.' It was only in the 1850s that Cape Town acquired a public
police force modelled on the London Metropolitan Police. As in Lon-
don, there were civil liberty concerns about the role and conduct of
the police, and resistance to certain police powers. For a while the
police in Cape Town were not allowed to handcuff people in public
without special authority from the magistrate.™

In Natal no effective police force existed before the creation of the
Natal Mounted Police in 1874.' In the Orange Free State, ten police-
men were employed for a trial period of three months in 1854. Sub-
sequently the police service was placed on a permanent footing, while
a detective service was instituted in 1894."7 The detective service
kept a register of convicted persons, including their photographs —
something which the South African Police Service (SAPS) cannot af-
ford more than a century later.

South African Institute of Race Relations Unshackling the Crime Fighters



14 THE RE-EMERGENCE OF PRIVATE POLICING

In the Transvaal Republic the Transvaalsche Rijdende Politie was
established in 1881 with 100 men. In 1894 the Transvaal govern-
ment promulgated regulations with regard to uniforms. Police regula-
tions were drawn up in 1897.®

South Africa’s first centralised police force — the South African
Police — was established in 1913 with 5 882 policemen. (Women were
not permitted to enlist as full members until 1972.) However, because
of South Africa’s geographic size, most of the country’s rural areas
were hardly policed in the contemporary sense of the term. Farmers and
other people living in rural areas were largely responsible for their own
security. De facto private security of this informal kind was wide-
spread at the turn of the century. Private security also existed on a more
formal level: the British South Africa Company was empowered by
its charter to raise and equip a force of private police to accompany
its 1890 expedition into Mashonaland."

With the growth of the influence of the state, and in the size of the
South African Police,? the role of private security diminished in South
Africa. A growing population, improved communications, and better
roads also played a role in sidelining private security in the country’s
rural areas. In the 1980s and 1990s this trend was reversed with the
rapid growth of a formal profit-driven private security sector.

Reasons for the re-emergence of private policing

The past two decades have seen the creation of a host of private and com-

munity-based agencies that prevent crime, deter criminality, catch of-

fenders, and investigate offences.?' There are a number of reasons for this:

¢ Flexibility of private policing. Private policing is far more ‘flex-
ible and efficient than public enforcement because it can be more
readily adjusted to changing levels of consumer demand’.?? The
ability of private security agencies to hire and dismiss personnel, or
to employ people for temporary or part-time assignments, in re-
sponse to varying demand is not possible in public police forces
which have to operate under strict public service regulations.

The flexibility of private firms also results in a greater likeli-
hood of innovation. The profit motive, reinforced by the threat of
competition for contracts, leads private firms to seek cost savings
and quality improving innovations. Often, companies specialising
in a certain field of security are ‘able to use much more sophisticated,
scientifically advanced, technical equipment than most local law
enforcement agencies can afford’.?

Unshackling the Crime Fighters South African Institute of Race Relations



REASONS FOR THE RE-EMERGENCE OF PRIVATE POLICING 15

¢ Loss of faith in public police. In many countries, but especially
in South Africa, the public questions the ability of the police to
protect them from crime. Survey results released in 1996 show that
of the people questioned, only 34% ‘trust the police always or
most times’, while a minority of respondents (43%) thought that
the “police are interested in what happens to you’.?* Another survey
revealed that 30% of respondents thought that giving information
to the police would make no difference to their ability to catch
criminals, while 57% said they would feel unsafe giving evidence to
the police. Some 28% of the people surveyed felt that most or al-
most all police officers are corrupt or in collusion with criminals.?
Human Sciences Research Council (HSRC) survey results show
that South Africans are feeling increasingly unsafe, while the
number of people feeling safe is decreasing (graph 5).

Graph 5: South Africans’ changing feelings
about their own safety, 1994-97
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Year Feeling safe Feeling unsafe
1994 73% 16%
1995 50% 33%
1996 52% 34%
1997 47% 42%

Source: Human Sciences Research Council

The number of South Africans who believe the government has
control over the crime situation dropped between 1994 and 1997
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16 THE RE-EMERGENCE OF PRIVATE POLICING

(graph 6). In 1994, fewer than half (44%) of the persons surveyed
thought that the government had no or little control over crime.
By 1997 almost two thirds (63%) of respondents thought so.

Graph 6: South Africans’ perception of government control
over crime, 1994 versus 1997
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¢ Inadequate public policing. Only 23% of offenders are caught by
the police.?® Even fewer receive any sort of punishment from the
criminal justice system. Crime pays, as a mere 5% to 8% of crimes
committed in South Africa result in the conviction of the crimi-
nals involved.?” Intuitively, the public is aware of this, and people
with the necessary means look beyond the SAPS and the state run
criminal justice system to safeguard their security.

The growth of the private security industry is related to the in-
ability of the state to fulfil its policing functions adequately. If
citizens believe the state is incapable of controlling the crime pro-
blem, they look elsewhere for protection.? Market forces ‘fill the
gap between rapidly expanding public demand and an unrespon-
sive criminal justice system’.?

¢ Reactive nature of public policing. At times of high levels of crime

the police offer little protection to the individual victim of crime.
Because of the high crime rate, and the use of police officers in ad-
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ministrative functions, the visible presence of the police is stretched
so thin that it fails to deter crime significantly. The role of the police
shifts from preventing crime, to reacting to crime affer it has occur-
red and been reported.

In the event of the police apprehending a criminal the benefi-
ciary is the potential future victim or society at large. By being
brought to justice, imprisoned, and rehabilitated, the criminal in
question will not commit a crime again — or so it is hoped. The
police’s reactive type of intervention is of no assistance to the
actual crime victim though, who will have suffered the loss by the
time the police intervene.

The role of private policing is different. Its main purpose is to
reduce the risk of crime through preventive action. Private polic-
ing is victim orientated, where the security needs of the potential
victim {(which may be an individual, business, or other institution)
take precedence. Through prevention of the crime in the first
place, the potential victim is protected to a much greater degree.
Not being a victim at all is clearly better than the knowledge that
one’s assailant will be caught and brought to justice after one has
been assaulted or robbed.

® Maximising choice and satisfying demand. In a modern society
people have a wide variety of security related needs which an
orthodox and centralised body such as a national police force can-
not meet. The specialised security a bank needs to protect its
electronic banking system from outside interference requires ex-
pertise too costly for a public police force to provide. The same
applies to factories which require a 24-hour security presence. In
terms of manpower, the provision of such a service would be ex-
tremely costly for the public police to provide. It would also be in-
equitable for taxpayers to have to subsidise the special security
needs of private banks or factories.

South Africa’s urban areas contain a sophisticated industrial,
commercial, and residential market for security. The needs of this
diverse market are so wide that the public police are unable to
meet its demands within the scope of their limited human and
financial resources. Many security companies not only make it
their business to be on the scene of an emergency within minutes,
they also provide services not offered by the police, such as prem-
ises control, escorting clients into their homes late at night, para-
medic assistance, and holiday checks.?* This demonstrates that
the private security industry is not simply filling the vacuum left
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by an increasingly ineffectual public police. It is also meeting secur-
ity needs which the police cannot or will not fulfil.

e Increase in private property. In the last few decades there has
been a worldwide increase in ‘mass private property” privately owned
property to which the public has right of access and use.?' This in-
cludes shopping centres, university campuses, blocks of flats, large
office complexes, industrial parks, airports, train stations, and pri-
vate recreational areas. The distinction between private and pub-
lic property is being blurred. Such mass private property has security
needs which the public police often cannot provide, and indeed
should not provide.

International examples of private policing

Over the past few decades private policing and the contracting out of
state policing functions to private companies have grown in many
parts of the world.?? The United States has been at the forefront of this
trend. Because of the politically decentralised nature of the US, many
local councils use private companies to conduct policing operations.

® In the 1960s the state of Florida contracted a private firm to sup-
plement its police force’s investigative services. The state commis-
stoned Wackenhut Incorporated to assist the police force in its
war against organised crime. The $500 000 contract lasted one year,
and led to more than 80 criminal prosecutions. Many of those ar-
rested were local politicians and government employees.

® [n the 1970s Multi-State Incorporated provided skilled narcotics
agents to public police forces on contract. Established by a former
police chief, the firm employed ex-police officers with experience
in drug-related crime and undercover operations. During its first few
months of operation Multi-State was responsible for 150 arrests,
and the seizure of illegal drugs with a street value of $200 000.3
Many small-town police forces without the financial resources to
retain a full-time pool of specialised narcotics detectives, with com-
parable skills and experience, made use of these services.

* San Francisco has a number of private police beats which are
owned by ‘private patrol specialists’. All of these ‘specialists’ have
gone through a police training course, and have the right to carry
a firearm and make arrests. They are paid exclusively by the busi-
nesses, homeowners, and landlords on their ‘beat’ or patrol area.
Each patrolman purchases the right to a patrol area. He then nego-
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tiates contracts with property owners, who purchase his services.
The level of attention a customer requires determines the fee. This
system ‘provides a vast diversity of police services, tailored to the
needs of the individual customers, who pay for what they want’.®
On the more lucrative beats patrolmen hire assistants, and in
some cases even security guards and administrative staff, in effect
‘becoming mini-police departments’.*® Patrolmen are legally mem-
bers of the San Francisco Police Department (like reservists), and
are required to respond to police calls in their area.

¢ The management company of Starrett City, a low-cost housing de-
velopment in Brooklyn, New York City, employs 60 security guards,
40 of whom are armed. Every guard has the status of ‘special
police” with full powers of arrest. The guards, who receive 70% of
an average police officer’s salary, handle about 10 000 service calls
a year. In 1994, twenty years after the advent of the scheme, there
were only 67 robberies in Starrett City, compared to 2 548 re-
ported in the neighbourhood just outside the development. (Starrett
City receives only part-time coverage from two public police officers.)
In a survey of Starrett City residents, almost 90% felt ‘somewhat
or very safe’ living in the complex, whereas only 40% felt similarly
secure outside its boundaries. The survey further disclosed that
90% of the residents believed the complex would not be safe without
private security.’’

e In 1981 the village of Reminderville, an Ohio municipality, contracted
with a private firm for a comprehensive police service after the county
withdrew its patrol from the village for budgetary reasons. Cor-
porate Security policed the village for $90 000 a year, about half
the amount required by the county. Moreover, Corporate Security
provided two patrol cars rather than the one provided by the
county, and reduced the emergency response time from 45 to six
minutes.3®

¢ In 1985 a group of New York City property owners formed a ‘busi-
ness-improvement district’ charged with keeping streets safe and
clean in the area surrounding Grand Central Station. The owners
of the 220 commercial properties within the district voted on the
plan, and a majority agreed to join. To raise money, property owners
taxed themselves. By 1988 the partnership had 18 uniformed security
guards on the streets around Grand Central each day. Their brief
was to attend to even the pettiest of offences. No public violation
of law, or exhibition of disorder, was ignored by the guards. The
strategy paid off. According to the New York Police Department,
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crime reported within the Grand Central Partnership dropped by
20% by 1990. By 1994 it had dropped 53%.%

¢ In 1989 there were more than 500 residential patrols manned by
private security officers in the United Kingdom. These are funded
by local authorities, businesses, or residents. Private patrols also
exist in Australia. In Melbourne a private security company offers a
‘Home Watch’ service. For a fee groups of home owners can have their
streets patrolled during the day, or if they require it, their individual
homes routinely checked.*

e Virtually all police services on Paradise Island in the Bahamas are
privately financed and provided by Security Services. The firm em-
ploys about 70 guards, plus a small number of administrative per-
sonnel. Security Services is responsible for protecting 30 firms,
the island’s hotels and resorts, and indeed the island territory as a
whole.*’
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PRIVATE SECURITY IN SOUTH AFRICA

The growth of private security

Little statistical information is available on the private security in-
dustry in South Africa. What is clear, however, is that the industry has
grown consistently since the mid-1970s. It is estimated that the in-
dustry’s value increased from R141m in 1978,*2 to R5.9bn in 1997, and
an estimated R8.8bn in 1998 (graph 7).** This does not include the
vehicle security industry, or in-house security, worth in the region of
R2bn and R1bn respectively. The combined worth of the security in-
dustry in South Africa is therefore more than R9bn.#

Graph 7: Growth in the value of the private
security industry, 1978-98
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1983 0.35 150.0%
1986 0.60 71.4%
1990 1.19 98.3%
1993 1.69 42.0%
1995 2.24 32.5%
1997 5.98 167.0%
1998 8.807 47.2%

a estimate
Source: Security Focus
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Another indicator of the growth of the industry has been the in-
crease in the number of training institutions accredited with the
Security Officers” Board (SOB). The board is a statutory body with
responsibility for exercising control over the occupation of security
officer. In 1993, a year after the SOB became operational, the board
recognised 17 training centres in South Africa, and by 1995 this had
risen to 160.% In 1998 the figure stood at 492.4¢

The armed response and monitoring sectors will grow an esti-
mated 25% a year in the medium term.*” The private security indus-
try as a whole is growing at a rate of about 13% a year.*®

The scope of private security

The value of the various sectors of the private security industry con-
nected to policing and crime prevention is indicated in graph 8.4°

Graph 8: Value of the private security industry by sector
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Sector Rm Proportion
Access control measures 1 140 19.4%
Detection devices 340 5.8%
Building protection 350 5.9%
Turnkey systems 300 5.1%
Internal physical security 160 2.7%
Guarding services 3 600 61 1%
Total 5 890 100.0%

Source: Security Focus
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The largest part of the private security industry is the guarding
sector, which is worth an estimated R3.6bn (up from R200m in 1990).5°

According to the Security Officers’ Board, in 1998 there were
128 000 active security officers in the South African guarding indus-
try, employed by some 5 600 security businesses, of which 2 960 were
guarding, 690 armed response, and 530 cash-in-transit businesses. >' Be-
tween 1994 and 1998 the number of active registered security busi-
nesses more than doubled (graph 9). There are an additional
188 000 inactive security officers.>? The high number of inactive se-
curity officers is due, in part, to the fluctuations in market demand for
private guarding services.

Graph 9: Growth in the number of registered
security businesses, 1994-98

Number
6000

5586
5500
5000
4500
4000
3500

3000

2500
1994 1995 1996 1997 1998

Source: Security Officers’ Board

In addition there are an estimated 200 000 in-house security of-
ficers.>® These are security personnel who exclusively guard the prem-
ises or property of their employer. A further 50 000 persons are em-
ployed in the alarm systems sector of the industry, 40 000 in general
services, 30 000 in electronic services, and 20 000 in response serv-
ices.>* Moreover an estimated 2 500 private investigators or detec-
tives operate in South Africa.%® In total the broad private security
industry employs in the region of 470 000 persons (see graph 10 for
a breakdown by sector).
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Graph 10: Number of people employed by
the private security industry by sector

Alarm systems (10.6%)

In-house
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General services (8 5%)

Electronic services (6.4%)

Response services (4.3%)
Private investigations

(0.5%)
Guarding services (27.2%)
Number
employed Proportion
Alarm systems 50000 10.6%
General services 40 000 8.5%
Electronic services 30 000 6.4%
Response services 20000 4.3%
Private investigations 2500 0.5%
Guarding services 128 000 27.2%
In-house 200 000 42.5%
Total 470 500 100.0%

The private security industry is one of the largest private employ-
ers in South Africa. The ratio of private security personnel (across all
categories) to uniformed police officers is approximately 4.1 to one.
Taking only security guards (both contract and in-house) the ratio is
3.1 to one. While this ratio is high, private security officers outnum-
ber police officers in a number of countries. In the United States the
ratio is three to one. In the United Kingdom and Australia it is about
two to one.?

It is not only in terms of staffing that the security industry is larger
than the public police. In 1997 the guarding sector of the security
industry had access to 35 000 vehicles. The alarm and response sectors
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had just under 25 000 vehicles.>” The industry as a whole has access
to 80 000 vehicles.*® In comparison, the SAPS has a total vehicle fleet
of 37 000, of which, on average, 3 000 vehicles are out of commis-
sion on any particular day because of breakdowns.*

The South African security industry has a popular image of being
run by ex-military and former South African Police officers. This is,
however, too generalised a view to be accurate. Many security com-
panies are run by professionals with managerial and commercial back-
grounds. Black businessmen are also moving into the lucrative private
security market. The South African Black Security Employers’ Associa-
tion (SABSEA) was founded in 1995. It represents some 135 black-
owned security companies.®® In 1998 SABSEA merged with the Security
Association of South Africa (SASA).

There is also a vibrant private security industry presence in a num-
ber of sub-Saharan countries. It is estimated that there are 150 secu-
rity companies in the Angolan capital of Luanda, of which the largest,
Alpha 5, employs more than 1 500 security guards.®’ In Kenya, Securi-
cor employs 9 300 people using more than 290 vehicles and 200 mo-
torbikes in its operations.®? In countries such as Zimbabwe, Malawi,
Nigeria, and Uganda, the private security industry has grown rapidly
over the last two to three decades. In these countries the industry is,
however, underdeveloped in the alarm systems and electronic secu-
rity sector, and is almost exclusively based on guards and guarding
functions.®

Police—private security co-operation

No national formal co-operation agreement exists between the SAPS
and the private security industry. The fact that the SAPS has ob-
server status on the board of the South African Security Federation
is, however, indicative of the SAPS’s recognition of the private secu-
rity industry’s role in combating crime.®

Moreover, an internal SAPS discussion document concludes that
‘security companies play a significant and important role in the pro-
vision of crime intelligence and information’.** The document pre-
dicts that increasingly SAPS resources will be channelled into com-
bating priority crimes such as drug trafficking, car hijacking, violent
crimes committed with illegal firearms, and the activities of criminal
organisations. This will decrease the SAPS’s resources for visible polic-
ing and crime prevention functions in residential areas. ‘Accordingly
it would be of use to everyone (private security industry, municipal
authorities, businesses, the public and the police) to in some form or
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another make use of the resources offered by the private security in-
dustry in the fight against crime,’ the report says.5

Partnerships between the SAPS and the private sector are pro-
vided for in the National Crime Prevention Strategy’s programme on
environmental design and maintenance.®” Such partnerships are also
in line with various crime-fighting initiatives put forward by Business
Against Crime.

In certain areas around the country the SAPS and security com-
panies have launched Community Police Forum subforums to co-
ordinate, and co-operate in, crime-fighting initiatives and crime pre-
vention exercises. Some of these subforums have adopted formal
constitutions outlining their mission, goals, and functions, and set-
ting out the duties and responsibilities of the various participants.®

The private security industry is in favour of closer co-operation
with the SAPS. Speaking at a conference presented by the Institute
for Strategic Studies in May 1997, the president of the Security As-
sociation of South Africa (SASA), Mr Alan Hadfield, stated: ‘Our
police force should take notice that the private security industry is
far larger than they are, and it is a well known fact that there are lit-
erally thousands of eyes, ears and vehicles out there, that are willing
and able to assist in the combating of crime. The utilisation of such a
force, who do not want to take over the role of the police, could radi-
cally reduce the crime rate overnight.’s®

This sentiment is echoed by certain segments within the govern-
ment. Spealing at the annual SASA conference in June 1997, the Kwa-
Zulu-Natal safety and security MEC, Mr Nyanga Ngubane, said the
private security industry had an important role to play in combating
crime: ‘We need to see greater co-operation between private security
companies and the South African Police Service. We need to tap into
the resources of this industry, estimated to be worth R9bn a year, and
find ways and means of utilising the eyes and ears of the thousands of
security officers and vehicle patrol units who daily are involved in crime
prevention.’”®

Mr Linda Mti, co-ordinator for intelligence: National Intelligence
Coordinating Committee,”’ spelled out the need for an SAPS~private
security partnership: ‘South Africa will be able to develop a crucial civil-
society-state partnership aimed at the prevention and combating of
crime. The state does not at this stage have the resources and capacity
that will ensure there is adequate policing in light of the shrinking
and limited resources available. Our call is not for the privatisation of
police activities as some members of the industry are demanding.
Rather, it is for a well regulated partnership to provide physical

Unshackling the Crime Fighters South African Institute of Race Relations



POLICE-PRIVATE SECURITY CO-OPERATION 27

security needs, personal protection services to the vulnerable of our
citizens, and assisting in crime prevention by giving advice to those
who are designing new neighbourhoods to build crime out of those
areas. In this, private security companies will complement the state
structures.’’?

Speaking at a security conference in May 1998 the deputy na-
tional commissioner of the SAPS, Commissioner Zolisa Lavisa, called
for greater co-operation between the industry and the police: ‘Both
the private security industry and the police have one common enemy,
crime. The question is not whether the police and the private security
industry should co-operate. The question is how this co-operation
should manifest itself with due regard to our respective mandates
and within the confines of the law.’”

The minister of justice, Mr Dullah Omar, is more cautious: ‘No
formal understanding exists between the SAPS and private security
companies. This does not, however, preclude the SAPS and private
security companies from working together on an ad hoc basis in part-
nerships to combat specific crime problems.’”

The relationship between the SAPS and the industry is generally
a good one. There is, however, some opposition from middle man-
agement ranks within the SAPS against co-operating too closely with
the industry.”® Such opposition is based primarily on fears that the
police could lose control over certain of their functions. Such fears
are misplaced. In practice, the police service no longer has a mono-
poly on all its daily tasks and functions anyway. The market has
filled the void left in the crime prevention field by an increasingly in-
effective police service.

There is a realisation on the side of the SAPS that it makes practi-
cal sense to co-operate more closely with the private security indus-
try. The industry has access to 80 000 motor vehicles (primarily for
patrolling and rapid response purposes), and during 1997 responded
to an estimated 370 000 armed response callouts, and 1.2m alarms.”®
These figures indicate the extent to which the policing functions of
the private security industry take pressure off the police.

Every patrol car of a private security firm doing crime prevention
duties has a deterrent effect on crime, allowing the SAPS to concen-
trate its resources elsewhere. Every response to an alarm by a private
security company allows the police to deal with some other pressing
matter. Mr Omar identified the large number of false alarms reported
and attended to by the SAPS as a blockage in the criminal justice
system, ‘which results in a relatively large proportion of scarce re-
sources being diverted away from high priority crime areas’.”
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In 1996 the SAPS was approached by a number of individual
security firms with requests for the formation of partnerships on an
ad hoc basis. The police responded positively. A task team was set up
within the National Standards and Management Services division. A
report published in June 1997 by the task team takes a positive ap-
proach towards closer co-operation between the SAPS and the pri-
vate security industry.”®

The report lists areas in which the security industry could assist
the SAPS:7

¢ Releasing SAPS members for policing duties. If security person-
nel are used to guard government buildings, transport prisoners to
court, guard banlks and shopping malls, and monitor sporting events,
more police officers are released for police and crime prevention
duties.

¢ Force multiplier. Services of security companies which comple-
ment SAPS activities, such as responding to alarms and patrolling
suburbs, act as a force multiplier for combating and preventing crime.

e Information sharing. In pursuit of their daily activities security
companies are in a position to obtain information on crime pat-
terns. This can be passed on and shared with the police.

¢ Investigation of alarms. Security vehicles in the vicinity of an alarm
(the majority of which are false) can be requested by the police to
investigate and verify whether the alarm is genuine or not.®

¢ Technological expertise. Security firms can provide the police with
expert advice and technological assistance with regard to closed-
circuit television (CCTV), silent alarms, surveillance techniques,
and detection equipment.

Private policing in action

Examples abound of the private security industry successfully engag-
ing in activities such as patrolling, guarding, order maintenance, sur-
veillance and inspection, all of which used to be the sole domain of
the police:

e As part of a ‘strategic plan for partnership policing through the
mobilisation of communities to fight crime’, Business Against Crime
(KwaZulu-Natal) facilitated the formation of a series of Strategic
Command Centres (SCCs) in communities throughout the prov-
ince. SCCs are a joint venture between the SAPS, local authority
protection services, the public, and private security companies.®'
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On a practical level this means an area is patrolled by private resi-
dents in their own vehicles. They monitor the area and call the
SCC to report any suspicious or illegal activity. The SAPS assists
in planning routes for the volunteers and gives advice on priority
areas. A police captain is assigned to run the SCC. Any suspicious
activity reported to the SCC is immediately rechannelled to both
the SAPS and the private security companies which operate in the
area. As part of the scheme, participating private security com-
panies have access to certain police radio frequencies. This assists

private security guards to respond to complaints in support of the
SAPS .82

¢ In Kloof (near Durban), residents have hired a security company to
patrol their suburb on a 24-hour basis. A privately funded security
office has been opened in the suburb. Residents are able to report
any suspicious activities in the area to the office, which relays the
information to patrolling security guards. Mr Brad Nathanson, the
manager hired for the job, says patrols will go beyond surveillance
to ‘pro-actively investigate cases as much as we can to ensure the
criminals are caught’.®® The scheme has been endorsed by the SAPS.

¢ In Observatory (Cape Town) residents have formed a non-profit
company, Obswatch. The company controls the operation and
funding of a security control room for the suburb. The funding is
derived from almost 1 000 residences and businesses who pay
R50 and R100 a month respectively. The company employs 17
guards who patrol the area. At any one time four guards — who
are in radio contact with the control room — patrol the suburb on
bicycles. The guards chosen are police reservists and carry hand-
cuffs and concealed firearms. While the guards do not have full
powers of arrest, they can make citizen’s arrests.®* Obswatch started
its operations in September 1997. Compared to February 1997,
crime figures had dropped 60% by February 1998. Housebreaking
had dropped by 88%, robbery by 67%, theft by 57%, and burg-
laries from businesses by 58%.%5 By comparison, crime in neigh-
bouring Mowbray had risen by 20% over the same period.?

¢ In the Johannesburg suburbs of Bakersfield and Fourway Gardens,
residents formed a section 21 company which purchased sections
of the roads leading into their suburbs.?” (Both suburbs have only
one access road.) The company erected an access control point
across the purchased section of road. This consists of a guard house
with booms controlling vehicle and pedestrian access into and out
of the suburb. Any person or vehicle belonging to a non-resident
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has to register with the security company controlling the access
point before entering the suburb. Moreover, persons or vehicles
leaving the suburb under suspicious circumstances (such as a per-
son with a video machine under his arm at midnight) are checked.
The suburb itself is surrounded by a perimeter fence, thereby re-
stricting access to the control point. According to a police spokes-
man, such road closures have had a positive effect on violent crime
levels.?® The security company which controls access to the suburb
also has vehicles patrolling the suburb itself. Suspicious persons
and vehicles which enter the suburb are monitored by the company.

e In 1996 and 1997 Cape Town’s business community, Metrorail, and
the city council funded a ‘rent-a-cop’ scheme. The scheme, which
employed 140 police reservists to patrol parts of the city, was
credited with reducing crime in the city centre by 40% over the
1996 Christmas period, and by 30% on commuter trains.%

¢ The Victoria and Alfred Waterfront shopping and entertainment
complex in Cape Town is policed almost exclusively by private
security guards. The complex, which had 20m visitors in 1997, spends
just under R7m a year employing almost 200 security staff. This
excludes security guards employed by the individual stores them-
selves.®® Some 50 security guards are on patrol at any time, cover-
ing an area of about four square kilomettes. This compares favour-
ably to the 60 police officers who patrol the Cape Town city
centre, comprising an area of six square kilometres.®® The Water-
front has about 12 reported shoplifts a month. Two people have
been murdered at the Waterfront since its opening in 1990, while
the last reported rape occurred in 1994.%2 Crime levels at the
Waterfront are low compared to crimes committed at the three
parliamentary villages where many members of Parliament stay
while they are in Cape Town during the parliamentary session.
Each village is surrounded by a high security wall and is under
24-hour guard by members of the SAPS’s National Protection
Service, who have full control over who enters and leaves the
villages. The total number of visitors is not more than a few thou-
sand a year. During 1997, some 11 incidents of theft, 29 cases of
housebreaking, and three assaults were reported at the villages.
During the first quarter of 1998: 16 housebreakings and a rape.*

¢ The Airports Company is in charge of the security systems at
South Africa’s three international airports as well as the other six
previously state-owned airports.®* The company uses its own secu-
rity personnel for internal security such as the screening of pas-
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sengers and baggage, and access control to airport buildings. The
company has contracted out the provision of ‘outside’ security
such as the patrolling of parking lots and perimeter fences.®> The
SAPS is responsible for the investigation of crime, the prevention
of the importation of illegal substances and objects, and border
control at these airports. At Johannesburg International Airport
the security personnel are constituted as follows: 95 full-time and
21 part-time SAPS members, 449 Airports Company personnel
and personnel contracted by the company through private secu-
rity firms, and 530 security officers contracted by airlines and
other stakeholders — in total, 1 095 security personnel, of whom
90% are employed by the private sector.*

e In Centurion (near Pretoria) residents and businessmen, with the
assistance of the local council, formed a section 21 company, the
Centurion Community Protection Company, to combat crime
through visible policing. The activities of the company are co-
ordinated with those of the local community policing forum, the
city council of Centurion, and the police station commanders in
the area. Between November 1996 and July 1998, security per-
sonnel employed by the company did some 50 000 hours of serv-
ice, and made 2 738 arrests. During this period the theft and
hijacking of motor vehicles declined.®

e At the end of 1996 farmers and forestry companies teamed up
and hired two private security companies to combat crime in rural
KwaZulu-Natal. The security companies protect forestry opera-
tions, sugar cane, and livestock farms, as well as farmers and their
employees in the Natal midlands. A member of the provincial
legislature, Mr Rudi Redinger, said the private security firms were
offering 24-hour security, which police were unable to do.%

e A venture started in mid-1996 in Senderwood (Johannesburg) is
indicative of how security firms are moving into areas formerly re-
served for the public police: sending their men out on the beat to
patrol the streets and public areas. Working at the behest of the
communities of two different streets in Senderwood, a private se-
curity firm set up a street surveillance team. The team consists of
a manned vehicle unit combined with a foot patrol, who provide
round-the-clock surveillance to deter criminals from operating in
the area.®
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Regulation of the private security industry

While the private security industry is subject to a measure of regula-
tory legislation in many countries throughout the world, there are
notable exceptions.' In the United Kingdom the private security in-
dustry is exempt from any form of regulatory legislation.’®" In that
country self-regulation is carried out through trade associations.'®

There is also no regulatory code for the private security industry in
Australia. In the state of Victoria, a code existed until 1989, when the
state government implemented a policy of deregulation. In terms of this
policy, the licensing of guards is compulsory. The licensing of armed
watchmen employed by (licensed) guard agents is not — a policy of self-
regulation applies. Moreover, character references for security officers
are no longer required by law, and a security officer’s licence may be
refused or suspended only if the applicant has been found guilty of a
‘relevant offence’. Guilt by association (such as mixing with known
criminals) no longer applies as a basis for rejecting applicants. ™

In the United States three quarters of states regulate some aspect
of their private security industries, but on the whole the regulations
are not onerous.'® Ohio, for instance, has relatively comprehensive
policies on the regulation of security officers, laying down mandatory
conditions for training. In many other states there is virtually no
regulation, and it is rare that any minimum level of education, train-
ing or prior experience is required by a licensing authority.'®

Most countries require some form of registration or licensing, and
minimum training standards. The situation is similar in South Af-
rica, where legislation, regulations, and training specifications exer-
cise control over the industry and its employees.

Security Officers Act of 1987

The main purpose of the Security Officers Act of 1987'% is the creation
of a statutory body, the Security Officers’ Board, which exercises con-
trol over the occupation of security officer. The act provides for com-
pulsory registration with the board of all contract security officers.'*”
Exempt are security officers providing in-house security — that is,
security services rendered by an employee on behalf of his employer.

The act empowers the board to ‘take such steps as are necessary
to maintain standards and regulate practices’ for security officers,
and to ‘take such steps as it may deem expedient or necessary in con-
nection with the training of security officers, the determination of the
standards of such training, and the promotion of the maintenance of
those standards’.'%®

Unshackling the Crime Fighters South African Institute of Race Relations



SECURITY OFFICERS ACT 33

The act lays down grounds for disqualification from registration.’®
These include:

e that the applicant is of ‘unsound mind’;"®

e that the applicant has been found guilty of improper conduct.
The board may draw up a code of conduct which becomes bind-
ing on security officers if the minister for safety and security de-
clares it to be so by way of a notice in the Government Gazette;''" and

¢ that the applicant has committed one of a number of offences
specified by the act. These include most common law offences
involving violence and dishonesty.'?

The board has the power to withdraw registration if any of the
grounds of disqualification come into existence after registration, or to
petition a court for an order withdrawing registration on grounds not
specified in the act."® The board is obliged to maintain a register of
licensed security officers, including their names, sets of fingerprints, and
such additional particulars as the board may determine."

The board may, with the concurrence of the minister for safety
and security, regulate such matters as the training of security officers,
the prescribing of uniforms, and any matter necessary for the attain-
ment of the objects of the act."

In 1992 regulations were promulgated regarding the training of
security officers."® The training regulations give the board the power
to determine different training levels for different categories or
grades of security officers. The board also determines the contents of
training courses.”” Courses are presented by training establishments
accredited with, and subject to, inspection by the board.

Training courses vary in intensity. Upon successful completion, a
security officer attains a grade. A grade ‘E’ officer (the lowest grade)
must attend a seven to ten-day training course.’® Such an officer
may perform only guarding and patrolling duties.'” A grade ‘D’ of-
ficer (two to four-week training course) may search people with their
consent and, if necessary, restrain persons.'?® The highest grade is ‘A’,
a managerial position. Such an officer may, for example, supervise
staff and assist in the screening of candidates for employment.'?'

The board issues training certificates to security officers after evalu-
ating reports received from accredited training establishments. A secu-
rity officer must have achieved a standard of at least 60% in every
theoretical and practical subject forming part of a course before the board
will issue a certificate.'” No private security firm may require of an em-
ployee who is a security officer to render a security service, unless the
employee is in possession of a training certificate issued by the board.'?
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Security Officers Amendment Act of 1997

The amendment act'? replaces the Security Officers’ Board with the
Security Officers’ Interim Board. The interim board continues with the
work and duties of its predecessor. It also has the function of advis-
ing the minister for safety and security on the constitution of a new
permanent board, and the enhancement of its representative charac-
ter regarding the security services industry and the community.

The interim board advises the minister for safety and security on
a new vision for the industry and the board, in particular, ‘the pro-
motion of democracy, transparency, equality, accessibility, and the
satisfying of the needs of the community’.’?

The duties of the interim board are specifically to protect the pub-
lic interest. “The objects of the board shall be to exercise control over
the occupation of security officer, to maintain, promote and protect
the status of the occupation, and to ensure that the industry acts in
the public interest.’'2

Criminal Procedure Act of 1977

Security officers enjoy the same powers as ordinary citizens. The
Criminal Procedure Act of 1977'%” permits any security officer — or
any private person — to arrest a person who commits, attempts to
commit, or whom he suspects of having committed, a serious offence
such as theft, robbery, rape or murder.'?® Anyone seen ‘engaged in an
affray’ may also be arrested.'? The arresting person may pursue the
suspect to secure an arrest. '3

The act empowers the owner of property, or a person authorised
by the owner, to arrest anyone found committing any offence on the
property.’®' This permits the security industry to guard, and combat
crime on, private property more effectively. The courts recognise se-
curity personnel as ‘lawful occupiers’ in charge of the property they
control.™?

Many security agencies include as part of the contract with their
clients an authorisation notice indicating that the security guards
guarding property are lawfully in charge of the property they protect.™3
This grants them full powers of arrest for any offence committed on
the property they are assigned to guard.

The act also permits the use of ‘necessary force’ during the course
of an arrest. The use of deadly force is permitted to prevent the es-
cape of any person suspected of having committed a serious offence.’**
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EXPANDING THEROLEOF
PRIVATE SECURITY

Introduction

The commercial provision of security is a reality. To exploit the op-
portunities offered by private security services, policy changes should
be considered which grant the private security industry additional
powers, and provide safeguards to ensure that it operates within the
law and protects peoples’ rights. Moreover, policy changes are neces-
sary to allow the industry to expand its scope of operation.

The police service is unable to meet the public’s demand for effec-
tive policing and security. The SAPS is hamstrung by personnel who
are badly trained and educated. Roughly a quarter of the police
service’s members are ‘functionally illiterate’ and have difficulty fill-
ing in a form, or taking a written statement from a crime victim.'*
There are 4 800 police officers who have only a standard 6 qualifica-
tion.”*® A third of the police officers (43 000 members) have a stan-
dard 8 qualification or lower.'¥ More than 45 000 members of the
SAPS do not have a driver’s licence.’® As a result, one out of three
police officers cannot drive to a crime scene, or patrol a street in a
vehicle, without breaking the law and endangering other road users.
Of the police’s 37 000 vehicles, some 11 700 or 31% were involved
in accidents in 1997.* There are police stations without a tele-
phone,* while others suffer from a lack of functioning vehicles. ™'

Poor employment screening procedures in the past have resulted
in many members of the SAPS contributing towards the crime prob-
lem. For example, between April 1994 and December 1997, members
of the police service lost 4 874 state-issued firearms. Of these, 103
were ‘lost in a bathroom or toilet’, and a further 259 were ‘lost from
the members’ possession whilst visiting discos, shebeens or whilst
being intoxicated’.'4?

Citizens’ anger with the situation is shown by a threatened court
action by residents of Empangeni (on the KwaZulu-Natal north
coast). Residents, including the town’s mayor, plan to sue the state
for failing to protect them from crime. Professor Christof Heyns,
deputy director of the Centre for Human Rights at the University of
Pretoria, contends that such a lawsuit is possible in principle. The
constitution holds that everyone has the right to freedom and secu-
rity of the person.™? According to Professor Heyns, ‘this clearly binds
the government’.’

People who use the services of private security companies pay tax
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and contribute to the budget of the state’s police service. Such peo-
ple are prepared to make use of private protection and security at
their own expense. This takes pressure off the police, and has a posi-
tive impact on crime levels. Obstacles, which constrain the private se-
curity industry in assisting private citizens to lawfully protect
themselves and their property, need to be removed.

Peace officer status

In the United Kingdom — where the private security industry is rela-
tively deregulated — some private security officers have had ex-
tended powers for some time. In 1989, Sealink, a ferrying firm,
ended its contract with the British Transport Police. In their place it
recruited a private security firm, Protective Security Systems, to po-
lice docks in the Harwich harbour. The security guards were sworn in
as special constables allowing them to arrest illegal immigrants.'*
Another British statute grants private security officers working in
ports the power to search harbour areas, ships, persons and property.'#

In the United States the granting of additional powers to private
security officers is commonplace. The process whereby this occurs is
deputisation: ‘the formal method by which federal, state, and city
governments grant to specific, named individuals the powers or status
of public police or peace officers — usually for a limited time and in a
limited geographical area’.'*” In a 1984 US survey 29% of in-house
security managers, and 14% of contract security managers indicated
that their personnel had special police powers.'*

The New York City Police Department authorised in-house secu-
rity officers in some establishments to provide surveillance, make ar-
rests, transport suspects to police holding cells, complete record checks,
and enter criminal history information. Private security personnel ex-
ercising these powers must, however, be trained in the apprehension
of suspects, and various other legal issues.'*®

In South Africa security officers have the same legal powers as
members of the public. However, unlike the man in the street, secu-
rity guards receive relevant theoretical and practical training, are
checked for previous convictions, must register with the Security
Officers’ Board, and are bound by a stringent code of conduct.

The South African private security industry has requested that
suitably qualified and experienced security officers be granted ‘peace
officer’ status.’® So far the government has disregarded this request.
A peace officer may arrest a person who commits or attempts to com-
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mit any offence in his presence.”™ That is, a peace officer’s powers of
arrest are not restricted to the more serious offences, or to the prop-
erty which he is authorised to guard, as is the case with security
guards at present.'>?

A peace officer has the authority to arrest any person:

e who has in his possession housebreaking or car-breaking imple-
ments without being able to offer a satisfactory explanation for
this;'3

¢ who is found in possession of anything which the peace officer
reasonably suspects to be stolen property;'** or

e who is at night time found in circumstances which afford reason-
able grounds for believing that such a person has committed or is
about to commit an offence.’*

A peace officer also has powers of search and seizure.'’® He may
search any person he has arrested, and seize certain items in that per-
son’s possession, for example, an item used in the commission of an
offence, such as a housebreaking implement or firearm.

The minister for safety and security may, by notice in the Govern-
ment Gazette, declare a person to be a peace officer.””” The minister
may, however, limit the powers of any peace officer. For example, the
minister may restrict the kind of offences for which a peace officer
has powers of arrest, search and seizure, and he can limit the geo-
graphic area within which a peace officer may operate.'®® The minis-
ter could, therefore, selectively limit the powers of security officers
who are granted peace officer status.

The powers of peace officers could be restricted to the power of
arrest for a limited number of offences only, namely those which are
relevant to their work, such as theft, robbery, housebreaking, assault,
rape, murder, malicious damage to property, and trespassing. Moreo-
ver, the minister could specify the jurisdiction within which members
of a security company function as peace officers. For example, a secu-
rity firm operating in the Johannesburg area could receive peace offi-
cer status for its security officers for Gauteng only. The industry has
also suggested that peace officer status be granted to security officers
only after they have successfully completed a training course admin-
istered by the police.'*

It might not be prudent to leave the decision as to who should get
peace officer status, solely to the discretion of the minister. Compa-
nies with security officers who have peace officer status will have a
definite advantage over their competitors who do not. Leaving the

South African Institute of Race Relations Unshackling the Crime Fighters



38 EXPANDING THE ROLE OF PRIVATE SECURITY

decision of who should receive peace officer status up to one person
carries the risks of favouritism, abuse of power, and corruption. A
better alternative is a body, independent of the industry, and of gov-
ernment interests — possibly headed by a retired judge — which

would be responsible for allocating peace officer status to security of-
ficers.

Sirens and radio frequencies

The rapid response sector of the security industry is responsible for
reacting to crimes which, in the majority of cases, have already oc-
curred or are in the process of being executed. Security firms selling
rapid response services guarantee their clients that they will respond
to an emergency with a minimum of delay. A rapid response team is
mobile, using fast vehicles, and is linked by radio to a central control
centre.

Security industry representatives argue that the ability of rapid re-
sponse services to arrive at a crime scene quickly to protect their cli-
ents, and increase the likelihood of apprehending any criminals, is
impeded by two state-imposed restrictions.’®

Firstly, even in emergency situations, rapid response vehicles are not
permitted to use a siren or a police-type blue (or red) warning light. Such
a fixture would allow a vehicle to move faster through heavy traffic,
reducing its arrival time at a crime scene. Moreover, it would warn other
vehicles of the approach of a fast car, enhancing traffic safety.

Secondly, vehicles of private security companies may not be fitted
with radios which have access to an SAPS radio frequency. If they could
be so fitted, it would assist security officers in rapid response vehicles
and the police in emergency situations. Private security officers re-
sponding to an emergency, and arriving at the scene of a crime, should
be able to liaise directly with the SAPS. This can be illustrated by
way of some practical examples.

Private security guards are called to respond to a silent alarm
which has been activated at a residential address. Once they arrive at
the scene they ascertain that the house is in the process of being ran-
sacked with its owner inside. Instead of relaying this information to
their control room who would then notify the SAPS, it would be more
effective if the security guards could communicate directly with the
closest police vehicles in their area, and apprise them of the situation.

Another scenario is where a private security patrol spots a vehicle
suspected to be stolen from one of its clients. If the security officers
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were in direct radio contact with the police, they could follow the ve-
hicle and instantly relay its movements to the nearest police patrol
vehicle. The police could then track the vehicle, stop it, arrest its oc-
cupants and search the vehicle, without the private security guards
becoming directly involved. Alternatively, if the police are looking for
a vehicle which has been hijacked or was involved in a bank robbery,
they could relay its description to security company patrols on the
road at the time. This would substantially increase the number of po-
tential ‘eyes’ looking for the vehicle.

The SAPS would benefit from a shared radio frequency, as it has
fewer vehicles at its disposal than security companies. In December
1997 a police officer at the Lenasia South police station (near Ver-
eeniging) wrote an open letter to the public in his precinct asking for
donations for the repair of police vehicles. It was revealed that vehi-
cles of the Johannesburg crime prevention unit of the SAPS were re-
stricted to travelling 60km a day (150km for the public order unit)
as the fuel budget was almost depleted. '’

The use of a police-type warning light, sirens, and the police radio
frequency could be limited to carefully circumscribed situations, such
as in the case of responding to an alarm, or to call for police assis-
tance in an emergency. The industry has proposed that warning
lights and sirens be permitted on vehicles only if driven by persons
who successfully complete a police approved advanced driving course
on an annual or bi-annual basis.'¢?

Armoured vehicles

Incidents of heavily armed gangs of criminals attacking cash-transit
vehicles, often in broad daylight, have become commonplace. In
1997 there were more than 400 incidents of armed hold-ups of secu-
rity vans, which resulted in the deaths of 60 security guards and the
loss of R150m in cash.’3

The cash-transit industry has called on the government to allow it
to use military type armoured personnel vehicles to transport large
amounts of cash. Cash-transit vehicles currently used by security com-
panies are merely ‘reinforced’ vehicles, and differ from military vehi-
cles in construction and design. Vehicles used by security companies
are no match for AI(-47 rifles with armour-piercing bullets.'®* The
National Conventional Arms Control Committee,'®® a committee of
ministers appointed by the cabinet, currently places restrictions on the
kind of armoured personnel vehicles private companies may acquire.'®®
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Industry self-regulation

The government can accede to the above proposals without having to
draft new legislation. Granting peace officer status to selected secu-
rity officers; allowing certain security vehicles the use of sirens and
flashing lights, and a connection to the police radio frequency; and
permitting the security industry to use armoured vehicles could be
done by way of regulation and other administrative measures.

While there is no need for new legislation to expand the powers of
security officers, it is important that some of the legislation which ex-
ists to regulate the private security industry is strictly enforced and
implemented. It is also crucial, however, that the industry is not over-
regulated.

The state and the statutory Security Officers’ Board should ideally
not be involved in regulating training in the industry. As with any in-
dustry, it should be left to employers to decide how much training they
want to give to their employees. An employer who neglects to train his
staff will soon go out of business as his service will be unprofessional and
ineffective.

State regulation should apply only where private security compa-
nies perform policing functions on public property or in the public
domain, and where security officers have additional powers to those
of private citizens. Where security officers have the same powers as
ordinary citizens, state regulation should be kept to a minimum.

Thus, security officers should be granted peace officer status only
if they have completed a minimum standard of training, have a secu-
rity officer’s identification document approved by the Security Offi-
cers’ Board, and comply with the registration requirements of the
board (for example, not having a criminal record).

There are concerns that people’s civil liberties could be infringed
by security officers abusing additional powers granted to them.'®” Pri-
vate security officers can, however, act unlawfully irrespective of
whether they possess particular legal powers or not. There is no nec-
essary link between awarding more legal powers to security officers
and the abuse of their powers. %8

Proper training and background checks on prospective security of-
ficers by the Security Officers’ Board and employers should minimise
the abuse of power. Moreover, private security firms are liable to pay
damages in respect of the unlawful conduct of their employees. It
will be in their interests to request the granting of peace officer status
only for their most competent and trustworthy employees. Market
forces and the common law will tend to ensure that security com-
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panies who abuse their powers will go out of business.

Members of the public police frequently abuse their powers. The
difference between private security companies and the police is that
people often have no choice but to deal with the latter. Every year
members of the SAPS are convicted for assaulting and even murder-
ing people during the course of their duties. In the period 1st April
1997 to 30th April 1998, some 232 people died in police custody. Of
these 29 died of natural causes, and 72 committed suicide. The rest
died as a result of injuries sustained while in custody or prior to cus-
tody, or from unknown causes where police negligence cannot be
ruled out.’® Moreover, between April and September 1997, there
were 55 complaints of police torture.'”°

In 1996 alone, 15 325 members of the SAPS were charged with
crimes ranging from murder and armed robbery to reckless driving.'”!
In 1997 there were 17 526 complaints against the police and 9 035
criminal charges.'”> Members of the police are more likely to be charged
with murder (122 for every 100 000 police officers) than members of
the public (61 per 100 000).'”> The number of police officers convicted
of committing crimes ranges from 1 686 in 1994, to 1 839 in 1996,
and 1 355 in 1997.77% In 1997 some 38 police officers were convicted
for murder, 41 for attempted murder, and 16 for armed robbery.'”?

The minister for safety and security is frequently sued by indi-
viduals who claim to have been assaulted, wrongfully arrested or
otherwise abused by police officers. In 1996 there were 6 437 civil
claims against the minister with a total value of R409m, up from
6 382 claims with a value of R248m in 1995.77%

When members of the police service infringe people’s rights they
enjoy the protection of the state, which pays court ordered damages.
As the state has considerable financial resources, it is in a position to
pay out large sums of money.

By contrast, security companies work in a competitive environment.
Any large court-imposed payment by a security company to an ag-
grieved member of the public will seriously affect that company’s profit-
ability. Companies which break the law and infringe people’s rights will
tend to go out of business. A report by the US based National Center
for Policy Analysis points out: ‘Private security firms are constrained by
self-interest; those committing abuses are subject to market disciplines
and civil litigation. In fact, legislation and custom effectively give public
police an immunity from punishment for violation of citizens’ rights
that private security personnel do not have.”””

An internal SAPS report on the security industry concedes that
market forces impose self-regulation on the industry: ‘Due to the
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competitive nature of the industry and to undercut the opposition,
[security] companies have shown themselves to be keen to report the
transgressions of other companies.’'”® Security companies which
show a disregard for the law and civil liberties will incur severe finan-
cial costs.

Many people who occupy positions of authority would abuse
their position — by, for example, cutting costs, doing poor quality
work, and bullying — if they could.'® However, the institutional ar-
rangements within which people perform their tasks determine
whether such abuses can be carried out. ‘Competitive markets are
one of the best (if not the best) institutional arrangements designed
to discourage abusive, inefficient behaviour.”1%°

A police officer might be abusive to his ‘customers’, the public,
and victims of crime. A private security officer who is unhelpful or ar-
rogant towards his customers will lose them to his competitors. Be-
fore long security firms employing arrogant and incompetent security
officers go out of business. A police officer can be unhelpful to every
member of the public that seeks his help, without much fear of losing
his job. A private security officer, working for a private firm, is not in
such a secure position. The competitive nature of the private security
market obliges security officers to be helpful towards their customers,
and treat them professionally and with respect.
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THE CRIMINAL JUSTICE SYSTEM
AND THE PRIVATE SECTOR

Public and private goods

In recent years the South African government has committed itself to
privatise state assets. Large chunks of state-owned enterprises, such
as the Airports Company and Telkom, have been sold to private in-
vestors. This trend is likely to continue, albeit at a slow and erratic
rate.'®

Many of the services provided by the criminal justice system could
also be considered for privatisation, or at least greater private sector
participation through public-private partnerships or outsourcing
schemes.

To determine the kind of services that are amenable to greater
private sector participation, a distinction must be made between
public and private goods. A public good is one which is provided col-
lectively and from the benefits of which non-payers cannot be ex-
cluded. An example is national defence, from which everyone within
a territory benefits, whether or not they pay the costs. As a result,
public goods are generally produced in the public sector and paid for
via taxation.'8?

A private good is provided to a specific user or consumer, to the
exclusion of everyone else. A service which is consumed privately and
available only to those who pay for it is thus a private good. For ex-
ample, people who buy oranges get the enjoyment and nourishment
which oranges provide. People who do not buy oranges are excluded
from these benefits.

Moreover, there are hybrid goods which are consumed collec-
tively, but can be charged for individually in proportion to use, for
example electricity provided by a power station to a city, cable tele-
vision, or toll roads.

While the provision or production of pure public goods or serv-
ices is not easily privatised, private goods, and hybrid goods, are.

The criminal justice system does not provide one service, but vari-
ous kinds of service, many of which fall outside the strict public good
definition.

One example is the public police. Some of its functions are the
provision of services which fall within the ambit of a private good.
The inspection of a house when its owner is away on holiday, respond-
ing to an alarm at a bank, or providing security at a private sporting
event, are all services which fall within the definition of a private good.
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These services could be — and are — provided by private firms. (In
some countries police charge the users of such services.)

Other police services, such as the patrolling of a shopping centre
or a particular residential area, allow those who live and work there
to feel safer than they would otherwise do. In such cases everyone
consumes and benefits from the service. The fact that private secu-
rity companies provide such services, even though non-paying users
also benefit from them, shows that this kind of service can be pro-
vided by the private sector.

Outsourcing versus privatising

Philip Fixler and Robert Poole of the Reason Foundation — an
American research and educational organisation that explores and
promotes public policies based on classical liberal values — point out
that an ‘essential ingredient in a privatisation analysis is an under-
standing of the possible forms of privatisation’.'8

Two questions need to be asked about any service which is deliv-
ered by the state: Who pays for the service, and who delivers it? The
classic form of public service (and the common assumption for all
criminal justice functions) has the state providing the funding via
taxes, and producing the services directly, through state employees.
Fixler and Poole hold that private mechanisms may be used in either
or both of these areas.

If the state retains responsibility for funding a service, but hires
the provider of the service in the open marketplace, one has a form of
private sector involvement known as outsourcing or contracting out.

Alternatively, if the state and its employees produce a service, but
charge individual users in proportion to their use, the funding (but
not the delivery) of the service becomes a hybrid private—public good,
as in the case of toll roads, for example.

Finally, if both the funding mechanism and the service delivery
are shifted to the private sector, the service is essentially privatised.
The state may, however, retain some degree of control over the terms
and conditions of the service, as will be the case with private sector
construction and management of South African prisons.

Outsourcing: benefits and perceived disadvantages

There are numerous benefits to the state in outsourcing some of its
functions and services to the private sector.
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¢ Cost. The state has to follow rigid and bureaucratic procurement
procedures to purchase goods or services. A private contractor can
avoid these, and is in a position to purchase more quicldy, main-
tain lower inventories, and negotiate better prices than a govern-
ment department can. Private contractors can also avoid public
service restrictions that interfere with efficient personnel manage-
ment. They are in a more flexible position to hire, fire, promote,
reassign, and delegate authority to an employee than the public
service.

In Justice without the state, Bruce Benson, an economist from
Florida State University, says the following about the public service
in the United States (which applies equally to South Africa):

The organizational inflexibility inherent in the civil service system pre-

vents management from disciplining inefficient employees unless their

behaviour is extreme. Lateral movements to adjust manpower needs

in the face of changing demands are virtually impossible, as is hiring

at any but the lowest grades. Such dysfunctional qualities of civil

service systems commonly reflect employee pressure which tends to

emphasize continuity and seniority over competence as qualifications

for higher-level positions, and by employee unions which emphasize the

traditional union goals of more pay, less work, and job security. '8

Moreover, a private contractor’s need to remain competitive and
generate a profit, is an incentive to limit waste and maximise pro-
ductivity — pressures that do not exist in the public service. '8

® Quality. In outsourcing contracts with private contractors, the
state can set down and specify minimum standards. Without out-
sourcing, where the state has a monopoly over the provision of all
services, this rarely happens. The public police is expected to up-
hold certain standards. If this does not occur, the state is not in a
position to go to a different service provider. At best, the presi-
dent can fire the responsible minister, and hope that his successor
will provide a better performance. In practice, this hardly ever oc-
curs, and the public has to wait for the next election to demon-
strate its dissatisfaction.

® Flexibility. Private contractors have greater management flexibility
than state departments. They can respond faster to changing
circumstances, and tend to be more innovative. The state can
terminate or decline to renew a contract if a private contractor is
too expensive or delivers an unsatisfactory service. By contrast, it
would be almost impossible to halt the activities of government
departments which are staffed by tenured public servants. Ex-
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perience in the United States has shown that it is extremely diffi-
cult to terminate a government department.'®

Critics of outsourcing argue that it can lead to security risks, ac-
countability problems, and corruption. Analysis reveals it is the state-
run criminal justice system which encounters such problems and dis-
advantages. Moreover, private contractors have a greater incentive to
avoid such problems than do public service managers.

e Security risks. It is argued that private security or prison guards
could place the safety of the public at risk by going on strike or
being absent from work. This is a fallacious argument. ‘Unem-
ployment as the result of a strike is a more credible threat to pri-
vate than to public guards, because a strike or other disruption
would allow the government to terminate its contract.’'®” More-
over, the absence of a right to a protected strike has not prevented
public police officers, prison guards or prosecutors from striking.

Between August 1996 and August 1997, there were 21 strikes
by employees of the Department of Correctional Services, one as
long as 29 days, another for 17 days.’®® During a 12-month period
in 1996/97, there were 62 work stoppages in the SAPS.'% In 1996
alone, some 1.3m mandays were lost because of absenteeism in the
SAPS (in addition to vacation and special leave taken during that
year).'® Between January and July 1997 the absenteeism rate at
the SAPS’s crime prevention unit in the Cape Peninsula varied
between 47% and 77%.'%'

Outsourcing contracts can make provision for emergencies such
as strikes and labour unrest. For example, legislation permitting
private contractors to build and manage South African prisons,
grants the state the right to take over the management and con-

trol of any private prison facility if the contractor risks losing con-
trol thereof.

® Accountability. Professor Charles Logan of the University of Con-
necticut, a specialist in crime and justice matters, argues that con-
tracting out increases accountability as governments are more willing
to monitor and control contractors than themselves: ‘Contractors —
just as their governmental counterparts — are accountable to the
law, to governmental supervisors, and ultimately, to the voting
public through the political system. In addition, they are accountable,
through a competitive market, to certain forces not faced by govern-
ment agencies. They are answerable to insurers, investors, stock-
holders, and competitors. As a mechanism of accountability and con-
trol, the force of market competition is unmatched.’'%
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Moreover, most governments are inept at holding themselves
accountable, especially when it comes to financial matters. For ex-
ample, in August 1998 the Heath special investigating unit was
investigating government corruption involving R7bn. Some 90 000
cases of fraud, corruption and maladministration at different lev-
els of government had been reported to the commission.'

¢ Corruption. Corruption is engendered by monopolies, especially
state monopolies. It is easier for a state official to be corrupt if he
is the only one who has the authority to investigate a crime, stamp
a passport or provide a document. If one firm in a competitive
market is corrupt, the users of its services can go elsewhere.

There is strong evidence to suggest that corruption is fairly
widespread in South Africa’s state-controlled criminal justice sys-
tem.’ The number of police officers under investigation for al-
leged corruption has risen from 32 in 1993 to 56 in 1994 to 89 in
1995 and to 1 067 in 1996.% In December 1997 and January 1998,
the SAPS’s internal anti-corruption unit brought 490 cases of police
corruption to court, and was investigating another 2 000 cases.%

South Africa’s onerous labour legislation, and a strong and politi-
cally powerful trade union movement, have pushed up labour costs
to the point where outsourcing has been adopted by many private
employers. According to a survey of more than 1 000 organisations
across the economic spectrum by human resources consultants FSA-
Contact, 68% are outsourcing a variety of activities such as security
and cleaning, 61% catering, 42% printing, 36% information techno-
logy, and 33% recruitment.'”

A benefit of outsourcing is its cost-effectiveness. This often means
that the same amount or more work is performed than before the
outsourcing exercise with less labour. The organisation outsourcing its
work invariably sheds jobs. If this were not the case, there would be
no cost savings to the outsourcing organisation. As a result unions
view outsourcing with suspicion and tend to resist it.’#®

The SAPS’s chief executive, Mr Meyer Kahn, found that person-
nel restructuring exercises (such as redeploying police officers from
police headquarters in Pretoria to the provinces and out on to the
streets) proceeded slowly because of the need to consult with each af-
fected employee."®

The two unions representing police employees are the Police and
Civil Rights Union (Popcru) and the South African Police Union
(SAPU). In principle both unions support the outsourcing and civili-
anisation (replacing uniformed members with civilians) of certain

South African Institute of Race Relations Unshackling the Crime Fighters



48 THE CRIMINAL JUSTICE SYSTEM AND THE PRIVATE SECTOR

SAPS functions, with the proviso that none of their members lose
their jobs or are otherwise adversely affected by the process.?”® The
conditions of service in the police — as in the departments of justice
and correctional services — are so bad that a substantial number of
staff leave each year through natural attrition. Over the past two
years the police service lost some 12 000 members through this pro-
cess.

It is likely that the resignation and retitement of staff employed
by the departments which make up the criminal justice system will
allow the government to relocate most of the staff who would need
to be retrenched in the execution of an effective outsourcing pro-
gramme. Nevertheless senior management in the criminal justice sys-
tem and the government will have to be resolute in its commitment
to an effective outsourcing policy if the impact of trade union oppo-
sition is to be minimised.
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THESOUTH AFRICAN POLICE SERVICE:
EXPANDING PRIVATE SECTOR
PARTICIPATION

Introduction

An increasing number of responsibilities traditionally the preserve of
the police are being taken over or supplemented by private security.
This is a worldwide trend. In South Africa this is of particular rele-
vance as policing and crime prevention have been the state’s most
visible failures. The growth of the private security industry has a dual
benefit for the state. Firstly, people who can purchase their private
security feel more secure than they would otherwise. This creates a
more content citizenry which is less inclined to protest, emigrate, or
participate in vigilantism. Secondly, private security takes pressure off
the public police. Every private security guard patrolling in a pri-
vately funded vehicle permits the police to channel their limited re-
sources to areas where they are needed more.

Aspects of the work done by the SAPS are suited for greater pri-
vate sector participation. By this is meant primarily the outsourcing
of certain SAPS services to private contractors. The SAPS could put
out to tender the provision of a variety of services it currently per-
forms, and set standards for the provision of these services with which
private contractors would have to comply.

SAPS policy: civilianisation or outsourcing?

A 1997 study by an American firm, McKinsey management consult-
ants, revealed that South African police officers spend up to 70% of
their time on administration, and only 30% on policing duties.?’

For some time the SAPS leadership has spoken of the need to
civilianise its administrative functions. This would replace uniformed
members with civilians, allowing the former to concentrate on polic-
ing duties. Over the last few years little has happened in this regard.
Between 1994 and 1998 the ratio of civilian to police officer in the
SAPS has more or less remained constant at 1:6 (graph 11).2% In
1994 some 13.9% of the SAPS’s personnel were civilians; by 1998
this had increased marginally to 14.1%.
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Graph 11: Number of civilian and uniformed
personnel in the SAPS, 1994-98
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1994 15575 13.9% 96 502 86.1% 112 077
1995 18737 16.3% 96514 83.7% 115251
1996 20429 14.8% 118 030 85.2% 138 459
1997 20093 14.8% 116 147 85.2% 136 240
1998 18299 14 1% 111 848 85.9% 130 147

Source: South African Police Service

In early 1998 the chief executive of the SAPS, Mr Meyer Kahn,
announced that a thousand police officers working as petrol-pump
attendants at police garages would be shifted to policing work. Petrol
cards would be provided to permit police officers to purchase petrol
directly from commercial sale points.2> Mr Kahn further announced
that approximately 1 000 police officers a year (over three years) would
be released from administrative duties at national and provincial
police head offices, to allow them to perform policing functions.?*
This, however, is not sufficient. Some 25 000 police officers (almost
one in four) are deployed in an administrative capacity.?’ These pro-
posals will not replace police officers with civilians quickly enough. In
fairness to Mr Kahn it must be said that stringent labour legislation
and police unions limit his ability to relocate personnel rapidly.2%

Moreover, civilianisation is not the ideal solution. By civilianising,
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the state is merely replacing one kind of employee (uniformed police
officer) with another (civilian). Civilianisation will bring about pro-
ductivity gains provided appropriately skilled civilians replace rela-
tively unskilled police officers. However, civilianisation will not bring
about the substantial benefits outsourcing would.

Instead of replacing police officers with new civilian SAPS person-
nel, administrative positions could be outsourced to the private
sector. Some of the policing functions could be outsourced as well, to
allow police officers to concentrate on, and improve, their performance
in a few core policing and crime prevention functions.

SAPS policy is lacking in the field of outsourcing. In fact, there does
not seem to be any comprehensive SAPS policy on outsourcing.?” This
is curious given that a 1996 internal SAPS report concluded that the
guarding of the police headquarter buildings in Pretoria should be
outsourced to a private security company.?%

The report disclosed that police headquarters were being guarded
by normal SAPS personnel who worlk in the buildings. Such person-
nel are assigned guarding duties in addition to their normal functions,
at the expense of their non-guarding work. A person who performs a
night shift during weekdays as part of his guarding duties is given
days of rest on the day preceding and the day following the night shift.
Such a member is thus away from his normal work for two full days.2%

The report disclosed that a private security company could pro-
vide a guarding service which would be cheaper per guard provided,
as compared to members of the SAPS performing such services. The
report concluded that the contracting out of guard duties to a private
security company would have, inter alia, the following advantages:?'°

e more police officials would be available for functional policing for
which they have been trained;

e the SAPS would save the expense of having to train its members
to perform guarding duties;

e the SAPS would not incur any loss of productivity when outsour-
ced guards go on vacation, study or sick leave (as would be the
case with SAPS personnel). The private security company would
be contractually bound to replace its guards who are absent, and
to ensure that members who render an unsatisfactory service are
removed and replaced;

e the time consuming burden of organising and administering guard-
ing functions would no longer be the responsibility of the SAPS;
and
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e the SAPS would not be responsible for issuing private security
guards with uniforms, and for transporting such guards to and
from their workplaces.

The recommendation of the report, that the guarding of the police
headquarter be outsourced to a private security firm, was not adopted
by the SAPS leadership.?'’ Almost two years after publication of the re-
port, the buildings are still being guarded by SAPS employees. The
guarding is no longer performed by the police personnel who work in
the buildings, however. These have been replaced by guards who are
trained and employed by the SAPS.

Another internal SAPS document revealed that the SAPS’s pro-
vincial logistical services in Bloemfontein has been outsourcing the
guarding of its premises since the beginning of 1996.2'2

The police’s Free State logistical services moved into new prem-
ises in 1993. At the time the premises were guarded by assistant po-
lice constables. The police did not have sufficient personnel to guard
the premises adequately, and a number of break-ins and thefts tool
place while the premises were under police guard. Moreover a num-
ber of the assistant constables were sleeping on the job, and acted in
an unprofessional manner.

In 1996, the guarding of the premises was outsourced to a private
security company. Subsequently thefts and break-ins dropped by 97%.
According to the SAPS’s Free State head of logistical services, the
private security guards are professional in their duties, and are cour-
teous in their dealings with the public and police. Moreover, because
they have been trained as security guards, they show a genuine inter-
est and pride in what they do.2"3

The private security company undertakes any disciplinary steps
which are necessary against the guards, relieving the police of this
administrative and legal burden. The document concludes that the out-
sourcing of guarding duties was the most cost-effective option available
to the police.?™

It is unfortunate that the SAPS has no consistent policy in favour
of outsourcing certain of its functions and services. As shown below,
there are many services performed by uniformed members of the po-
lice service which could be outsourced.
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SAPS services suitable for outsourcing

Forensic investigation

Forensic investigation — the lifting and comparing of fingerprints,
taking photographs at crime scenes, and conducting chemical analy-
ses and ballistic tests — is a specialised field of police work which
could be outsourced to companies which have the staff and equip-
ment to do forensic work, or to individual specialists who do free-
lance work in this field.?'>

For example, the analysis of alcohol levels from blood samples of
people suspected of driving while under the influence of alcohol, is
currently performed at only three places in the country: the Depart-
ment of Health’s forensic chemical laboratories in Cape Town,
Johannesburg, and Pretoria. Insufficient staff and outdated equip-
ment hamper the work of these laboratories. It takes six to ten weeks
for an analysis report to be finalised for use as evidence in a trial.

Such a delay costs the state money. A person accused of driving
while under the influence will appear in court within days of being
charged. On his first court appearance the accused person’s case will
be postponed pending receipt of the blood-alcohol analysis report.
Presiding officers are reluctant to postpone a court hearing for long
periods as the constitution grants accused persons the right to a
speedy trial.?®

A court hearing is usually postponed for about six weeks for the
completion of the blood-alcohol analysis report. If personnel at the
forensic laboratories take leave, or the police conduct drunk-driving
‘blitzes” which result in numerous arrests, then the laboratories are
unable to cope with the additional work. Over the Christmas/New
Year period, a shortage of staff at the laboratories coincides with an
increase in the number of persons arrested for drunk driving, exacer-
bating the situation.

As a result, blood-alcohol analyses are delayed. Court cases origi-
nally postponed for six weeks have to be postponed once more. The
accused person must take time off work again to attend the post-
ponement of his case (usually with his attorney). Valuable court
time, as well as the time of the prosecutor, magistrate, and investigat-
ing officer of the case, is taken up merely to postpone the matter for
another few weeks for the blood-alcohol report.

If the police were prepared to outsource such work to the private
sector everybody would benefit. The financial costs to the state
would be reduced as private sector laboratories would operate in a
competitive environment. As the workload increases over Christmas
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time, the SAPS could outsource additional work to private labora-
tories on a contract basis. This would reduce court delays, saving the
state further expense. The economy in general would also benefit, as
employed accused would not have to take time off work to attend
the postponement of their cases.

The police could outsource this work to laboratories in their re-
gion to avoid transport costs. This would also save time, and reduce
the risk of evidence transported over long distances being lost or con-
taminated. Blood samples collected at a road block in Durban or
Bloemfontein would no longer have to be transported to Johannes-
burg for analysis.

Criminal investigation

In many parts of the world private security agencies engage in spe-
cialised investigative activity. According to Les Johnston, author of
The Rebirth of Private Policing, this is partly because of the ‘inability of
police organizations (and the law itself) to keep up with the sophisti-
cated techniques of those engaged in large-scale fraud’.2"?

In recent years the SAPS has neglected its detective functions, be-
cause of its emphasis on crime prevention and more visible policing.
Detectives working in the crime ridden urban centres often work
seven days a week, under poor and dangerous conditions. Out of a
total of some 20 000 detectives in the SAPS, only 13 000 (65%) had
undergone specialist detective training by October 1997 .2'8

The investigation of crimes by the SAPS is inadequate. The aver-
age workload of a detective is the investigation of 140 separate cases
simultaneously, making any proper and thorough investigation im-
possible.?'? On average, of every ten crimes which are reported to the
police, only two are investigated sufficiently for the prosecution to
take on the case.?

Moreover, most cases are investigated so badly that even if they
do go to court, they end in the acquittal of the accused. (A badly
trained and inexperienced prosecution service is partly to blame for
this, as is shown below.) Of all the cases of theft of motor vehicle re-
ported to the SAPS in the first half of 1997, only 1.5% ended in the
conviction of the perpetrators. For rape the corresponding figure was
9.4%, robbery with aggravating circumstances 3.1%, and residential
housebreaking 5% (graph 12).22'
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Graph 12: Proportion of certain crimes reported which
resulted in the conviction of the perpetrator
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Source: Press release, minister for safety and security

A number of specialised crime units investigating serious crimes
are particularly understaffed. For example, in 1998 the 933 detec-
tives at the SAPS commercial branch were investigating 34 600 cases
of commercial crime involving some R10.3bn.??? It is estimated that
it would take each detective an average of 19 years to complete his
case load, assuming that no new cases were reported during that
time.??* Unsurprisingly, of the 58 700 reported cases of commercial
crime in South Africa in 1997, there were only 4 370 convictions.??*
In 1997 the Office for Serious Economic Offences announced a
moratorium on accepting new investigations because of a lack of ex-
perienced and well-trained staff.?2

The investigation of commercial crime by private investigators
and forensic accountants has taken place for some time in South Af-
rica. Many private forensic accounting firms have become ‘privatised
commercial branches of the police comprised largely of ex-SAPS
detectives’.??® Attracted by better salaries and working conditions,
many experienced commercial branch detectives leave the police to
worl< for the private sector.

The number of private investigators and accountants investigat-
ing economic crimes is increasing. A single large accounting firm in
South Africa employs 30 to 40 accountants specialising exclusively in
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forensic accounting and the investigation of commercial criminal ac-
tivities.??” By contrast, the Office for Serious Economic Offences has
only about 30 specialists on its staff.

The SAPS commercial branch and the Office for Serious Eco-
nomic Offences have on occasion outsourced investigative work to
accountants in the private sector.?® Such accountants, in conjunc-
tion with police detectives, investigate crimes and collect the evi-
dence required by the prosecution service.

A new development is the investigation of violent crimes such as
murder and rape by private security firms staffed by law graduates
and experienced ex-SAPS detectives. A number of firms have the
staff and technical know-how to collect and analyse forensic material
such as fingerprints, and blood and hair samples, and collate all the
evidence necessary for a successful criminal prosecution.?*

The SAPS could expand what is already happening on an ad hoc
basis. Especially for crimes where specialised skills are required for
their detection — such as in the fields of commercial and environ-
mental crime — the police could make greater use of outside skills on
a regular basis.

Administrative functions

Police officers perform a variety of administrative functions. There is
a dual benefit in outsourcing such work to the private sector. Firstly,
police officers doing such work become available to fight crime and
apprehend criminals. This is why they joined the police in the first
place, and what they have been trained for. Secondly, the state could
employ people who, in contrast to police officers, are actually trained
to do administrative work.

Many people have had the experience of going to a police charge
office to register a complaint, report an accident, or lay a charge. Of-
ten they have to wait as the police officer on duty is busy with other
matters such as answering the telephone, or liaising with his col-
leagues over the police radio. Once the police officer is ready to take
the statement he writes it down, word for word, on a piece of paper.
Often the home language of the police officer and the member of the
public do not correspond, contributing to the delay and the possible
inaccuracy of the statement.

If this function is outsourced to the private sector the following
scenario would be possible: Part of a charge office in every larger police
station would be made available to a private company. This would
leave the remainder of the charge office for the police to use for
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police emergencies, such as when a person phones in to report a rob-
bery in progress. All incoming calls to the police station would first
go to the ‘private’ section of the charge office, which would transfer
all emergency calls or serious complaints to a trained police officer
who would have the time to deal with them adequately.

All other matters would be dealt with in the ‘private’ section of
the charge office. The compiling of traffic accident reports, dealing
with admission of guilt payments, taking statements and affidavits,
certifying documents, taking fingerprints, and a variety of other ad-
ministrative duties could be performed by the staff of such an office.

The office would be staffed by a trained and bi- or tri-lingual tele-
phonist. A second person with good typing and interpersonal skills,
and competent in two or three South African languages, who is also a
commissioner of oaths, would use a computer to take down state-
ments made by members of the public.

Outsourcing such work would grant the police greater flexibility,
improving their performance. In tourist cities such as Durban and
Cape Town, where complaints filed with the police increase dramati-
cally over the summer holiday season, the police could hire addi-
tional administrative staff (in terms of an outsourcing contract) to
deal with the additional workload. Presently this is impossible as
police officers are employed on a full-time basis — and such officers
go on leave themselves over these busy periods.

Other functions

There are many other functions suitable for outsourcing which are per-
formed by police officers trained in police work (see below). It is a waste
of their training, and of state resources, to use police officers for duties
other than fulfilling their core function of combating crime.

¢ Court orderlies. Every court room in the country has at least one
or two court orderlies, the majority of whom are police officers. It
is their function to channel prisoners from their holding cells at a
court building to the various court rooms, provide prisoners with
lunch, and do other simple administrative functions in the court
room itself. Such tasks could be outsourced to a private security
firm.

There are no figures available on the number of police officers
who are court orderlies. Usually, the police stations closest to a
court allocate their members for court orderly duty on an ad hoc
basis. As a result SAPS human resources planners are incapable of
determining how many police officers work as court orderlies.?*°
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An investigation on the Johannesburg magistrate’s court and the
Witwatersrand Local Division of the High Court found that 72
members of the SAPS work there as court orderlies.?!

There are 432 district and 11 regional courts in South Africa.?
They vary in size. A small rural district court might have only one
court room, one in a large urban centre could have fifteen or
more. The number of uniformed police officers who could be
placed back on the streets would be a few thousand if the func-
tions of court orderlies were outsourced to the private sector.

e Transporting prisoners. Use is made of SAPS personnel to
transport prisoners between police stations, courts, and prisons
throughout the country. At the Johannesburg magistrate’s court
and the Witwatersrand Local Division of the High Court alone,
30 members of the SAPS use 16 vehicles to perform this task. A
further 19 police officers are used for prisoner reception duties at
these courts: receiving prisoners at the court cells, allocating them
to the various courts, and dealing with general enquiries.?3

¢ Guards for premises and persons. A total of 2 437 police officers
are deployed to guard state-owned premises. They are no more
than glorified versions of the bottom grade of security officer with
seven to ten days of training. These police officers guard govern-
ment buildings by, for example, keeping a register of persons en-
tering and leaving a building, opening and closing gates for
vehicles which enter the grounds to the building, or simply stand-
ing guard at the entrance to a building.

Members of the police’s National Protection Service, who are
required to do static guard duty for at least one year, have com-
plained to the minister for safety and security about the tedious
nature of their work.?** During the 1996/97 financial year, police
officers devoted 8.5m working hours to this function.?*® A further
1 144 police officers were deployed for a total of 2.4m working
hours for the purpose of guarding individuals.

The total of 3 581 police officers used for guarding premises
and individuals is only 60 less than the size of the police service
for the entire Northern Cape province.?

¢ Radio control rooms. At a new police radio control centre in Pi-
nelands (a suburb of Cape Town) 62 uniformed police officers
work as telephone operators and dispatchers, answering 1.8m calls
a year. The Cape Peninsula flying squad had to sacrifice 12 of its

29 members to the centre to perform administrative and tele-
phone duties.?*”
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® Providing guards for government departments. Police officers
regularly assist the Department of Welfare by guarding pension
payout points, or the Department of Home Affairs by guarding
entry and exit points at the country’s border. The departments
concerned could outsource this service to private security firms in-
stead of burdening the SAPS with such tasks.

¢ Guarding crime scenes. Police officers are used to guard crime
scenes. In the case of a motor accident this might only require the
presence of one or two officers for an hour or so. However, in a
multiple shooting incident with numerous bodies, and a lot of fo-
rensic evidence spread over a large area, a number of police offi-
cers might be used to guard the crime scene for a lengthy period.

e Criminal Record Centre (CRC). Police officers are involved in
the collecting, sorting and comparing of fingerprints stored at the
CRC of the SAPS. The fingerprints of every person who has been
convicted of a crime are stored at the CRC. Over four million sets
of fingerprints are on file at the CRC.

e Serving summonses. Police officers are often used to serve sum-
monses on crime suspects or court witnesses.

¢ Policing trains. The Cape Town Metrorail train network is po-
liced by 276 members of the SAPS, 61 members of Metrorail’s
own security service, and 347 private security guards. The major-
ity of police officers who patrol Metrorail property could be re-
placed by private security personnel.

An intra-city rail service such as Metrorail has busy periods
when the security of commuters is at greatest risk. These peak
times are in the mornings and afternoons, and during particular
events which take place along certain lines, such as sporting
events. If Metrorail were to contract out its security, the contract-
ing firm could be required to provide security guards if and when
they are required — and Metrorail would have to pay only for the
service it receives. With the current system, salaries and other
benefits of the 276 police officers have to be paid by the state,
even when their policing functions are superfluous at off-peak
times.

e Crowd control and security at private functions. Taxpayers
should not have to pay for security at private functions whatever
their size. People who are willing to pay to watch a soccer or rugby
match, or attend a rock concert, and thereby keep out the public
at large, cannot expect the taxpayer to subsidise their security at
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what is in essence a private function. At the International Ama-
teur Athletic Federation’s eighth world cup athletics event at the
Johannesburg stadium in September 1998, some 1 000 police of-
ficers were deployed for the duration of the three-day event, pri-
marily to oversee the safety of the athletes and officials.?*

e Training. Some 15% of the training for police officers is done ex-
ternally.?® The rest is done by the SAPS itself. While some 46 000
members of the SAPS do not have a driver’s licence, the SAPS’s
driving school in Benoni and other police training centres pro-
vided driver training to only 1 740 police officers between 1995
and 1997.240

e Other services. Other SAPS services which could be outsourced
include: the SAPS’s psychological services, which employ 76 quali-
fied personnel;?*' the chaplain service; the legal services division;
SAPS mortuary services; support services such as logistics, finances,
and human resources; and the police’s forensic science laboratory.

SAPS infrastructure suitable for privatisation

A more radical proposition to reduce state involvement in the crimi-
nal justice system is the privatisation of its infrastructure. Privatisa-
tion, in contrast to outsourcing, means that the state sells the
property being privatised to a private sector buyer. The buyer then
uses the property on a profitable basis.

One such plan, which has been proposed by a South African com-
pany, is the purchase of police stations and court buildings.?*? Selling
existing infrastructure would generate revenue for the state. This
could be used to purchase resources for the criminal justice system,
such as new vehicles, firearms, and information technology equip-
ment, or it could be invested to generate a continuous income for the
state.

The private company purchasing the infrastructure, would rent it
to the state for the latter’s use. Moreover, police stations — espe-
cially those in black areas — could be given a multi-purpose function.
For example, attached to a police station could be a bank’s automatic
teller machine (ATM), pension payout points, and water and elec-
tricity pay points. This provides a benefit to both the provider of the
services and the consumer. An ATM connected to a police station is
less likely to be stolen or vandalised, while the user of the service will
be better protected outside, or even inside a police station, as the
SAPS is a 24-hour service.
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The idea is not limited to financial services. Newspapers, groceries
and other goods required on a daily basis, could be sold at a venue
connected to a police station. Other services such as doctors’ rooms,
and attorneys’ offices could be attached as well. Eventually police
stations could form the centre of a retail node for the area in which
they are situated.

The providers of the services, such as banks, newspaper sellers,
Eskom and the post office, would pay a fee or rent to be able to oper-
ate in, or on the property of, a police station. The income generated
from these ancillary non-policing services could be used to subsidise
the police station. This private sector subsidisation would allow the
private operator to rent the police station to the state at a low cost.

Such a scheme would also assist the SAPS in improving its rela-
tionship with the public. People would no longer go to the police sta-
tion only to report a crime, lay a charge or visit an arrested relative.
They will also go there to bank, shop, and receive their pension
money in the relative safety of the police station. In this way mem-
bers of the public will get to know their local police officers.
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THE ADMINISTRATION OF JUSTICE

Introduction

The state-run justice department lacks the capacity and effectiveness
to deal with the crime situation in South Africa. During the first half
of 1997 (the latest period for which figures were available at the time
of writing), over 180 000 cases were taken on by the country’s prose-
cutors. During the same period only 153 700 cases were actually
finalised.?*

While the total number of reported crimes has increased over the
last few years (graph 13), the number of prosecutions and convic-
tions (table below and graph 14), has steadily declined over a four-
year period.?*

Graph 13: Total number of all crimes reported, 1994-97
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Source: SAPS Crime Information Management Centre

Prosecutions and convictions

Year Prosecutions (Decrease) Convictions (Decrease)
1991/92 485 099 - 373 600 -
1992/93 462 416 (4.7%) 362 500 (3.0%)
1993/94 413 500 (10.6%) 318000 (12.3%)
1994/95 350 200 (15.3%) 261 000 (17.9%)
1995/96 291 774 (16.7%) 218 400 (16.3%)
Change 1991/92-

1995/96 (39.9%) (41.5%)
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Graph 14: Number of prosecutions and convictions,
1991/92-1995/96
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Source: Central Statistical Service

In 1995/96 (the latest period for which figures were available at
the time of writing) the overall conviction rate was 75%. Thus of every
four cases taken on by the prosecution service, one ended in an acquit-
tal. This figure is deceiving, however, as persons charged with shop-
lifting, common assault, and other relatively minor offences often
plead guilty, which is statistically recorded as a conviction. The con-
viction rate for more serious offences is considerably below the aver-
age. The 1997 figures are as follows: murder 32%, car hijacking 19%,
and rape 16%.%5 It must be remembered, moreover, that cases are
usually prosecuted only where there is a reasonable prospect of ob-
taining a conviction — that is, cases where the evidence is substan-
tially in favour of the prosecution’s case.

Rape is particularly revealing. Technically, it can be a difficult crime
to prove. The police use forensic evidence and district surgeons’ reports
to build up their case. The prosecution usually relies on the evidence of
a single witness who is also the complainant. The forensic evidence
available to the prosecution to support its case has to be acquired in a
procedurally correct manner, be uncontaminated, and be presented to
the court according to arduous laws of evidence. A successful rape prose-
cution therefore requires the co-operation of at least three government
departments: health (the district surgeon), safety and security, and jus-
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tice. Police officers and prosecutors require a certain level of skill and ex-
perience to be able to secure a conviction in a rape trial. Figures show
the state has failed the country’s rape victims dismally (graph 15).

Graph 15: Number of rapes reported, prosecuted,
and convicted, 1987/88-1995/96
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Prosecuted as a Convicted as
proportion of a proportion
Year Reported Prosecuted reported Convicted of reported
1987/88 19 368 10424 53.8% 5243 27.1%
1988/89 20458 10103 49.4% 5159 25.2%
1989/90 20321 9873 48.6% 4991 24.6%
1990/91 22761 9057 39.8% 4 661 20.5%
1991/92 24 360 9450 38.8% 4 841 19.9%
1992/93 27037 8998 33.3% 4753 17.6%
1993/94 42 429 8553 20.2% 4311 10.2%
1994/95 47 506 8207 17.3% 3893 8.2%
1995/96 50481 7 544 14.9% 3697 7.3%

Note: Crimes reported in the ‘independent’ and non-independent homelands prior to
their reincorporation into the Republic of South Africa in 1994 were not recorded by the
South African Police. Rapes reported in these territories prior to 1994 are therefore not
reflected in the ‘reported’ category above. This might be a reason for the substantial
increase in the number of rapes reported between 1992/93 and 1993/94.

Sources: Central Statistical Service; SAPS Crime Information Management Service
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Between 1988 and 1996 the number of reported rapes increased
by more than 160%. Over a similar period, the number of rape cases
which went to court decreased by 28% and the number of successful
prosecutions by 30%. The reasons for this are twofold.

Firstly, the police service is understaffed and badly trained. More-
over, because of its emphasis on crime prevention and more visible
policing, the police service has neglected its detective functions. As a
result most cases are so badly investigated that the prosecution is not
prepared to take them on. Secondly, the national experience level of
prosecutors is, on average, only three and a half years. In KwaZulu-Natal
it is fewer than three years, in the Western Cape a mere six months.?#

In a society based on the rule of law and the constitutionally en-
shrined principle of equality before the law, recourse to the courts must
be available to all. Every person, however indigent, should have access
to the administration of justice. This is often not the case. Frequently
the poorer, uneducated victims of crime are neglected by the state-
run criminal justice system. While the system theoretically assists every
victim of crime equally, in practice the poor are at a disadvantage.

Poorer people are more likely to be victims of crime.?*” Reliant on
public transport, resident in areas with inadequate street lighting and
neglected and overgrown public spaces, poorer people are easy tar-
gets for criminals. Poor people are also likely to suffer greater personal
loss from criminal attack. Under-insured and with a low savings base,
poor people face financial hardship should, for example, their weekly
wages be stolen. A poor person who is unable to work for a period of
time because of an assault or criminal attack, stands to lose more
than a wealthier person who is insured, and has sufficient financial
reserves to see him through his convalescence.

Often court cases do not begin on time. Once started, they are often
not completed on the same day, requiring one or more postponement.
Victims of crime who are day labourers frequently forgo their wages on
the day they have to appear in court to testify. Reliant on public trans-
port, they experience an additional burden in getting to court.

Greater private sector involvement in, and the outsourcing of cer-
tain aspects of, the administration of criminal justice should not be
rejected out of concern that the poor could be discriminated against.
Outsourcing and public—private partnerships are beneficial to every-
one. Users of the justice system are likely to have a wider choice of
services as private sector involvement will create new services. More-
over, the private sector will provide services more effectively, with less
delay and at a lower cost to the state and the taxpayer. Another bene-
fit to the state is that it will no longer be expected to exclusively pro-
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vide an increasing range of specialised services. Rather, the state will
be able to concentrate on one of its core functions: the prosecution
of serious crimes such as murder, robbery and rape, which are posing
a threat to the social order in South Africa.

What follows below are measures which, if implemented, will take
the burden off the state to staff, operate and manage the criminal
justice system in its totality.

Arbitration and mediation

Arbitration and mediation precede the creation of organised judicial
systems. More than 2 500 years ago, societies developed informal mecha-
nisms, much like arbitration and mediation, to resolve disputes.?*

Most of the criminal cases heard in the lower courts today focus
on factual rather than legal disputes. Such cases require a minimal
application of the law. These cases are, however, filling the court rolls
beyond capacity.

Arbitration is a substitute for a court trial. It involves a hearing
and an enforceable decision, but the process takes place outside the
court system, thus avoiding many of the delays, expenses, and stresses
associated with litigation. Arbitration is usually quicker than litiga-
tion. It is also more convenient as hearings are set up at a mutually
acceptable time and place. The arbitrator selected can be an expert
on the offence in question, for instance domestic violence or reckless
driving, which aids in shortening the presentations of the parties and
in producing a sensible result.?*

In the United States arbitration and mediation are used to reduce
caseloads in the criminal courts. Such alternatives have the advan-
tage over the formal court system in that the needs of victims are
adequately addressed. The following analysis which looks at the posi-
tion of victims of crime in the formal state run US legal system, is
equally applicable to South Africa:

Victims [of crime] feel abused and betrayed by the system when the con-

viction does not reflect the nature of the acts committed, and the pen-

alty is disproportionately small in relation to the suffering and hard-
ships that have resulted. In addition, victims and other witnesses are
expected to attend repeated court hearings where they are taken for
granted or ignored entirely. They are rarely informed of continuances

or informal dispositions that male their presence unnecessary. They must

endure the anxiety of waiting for hours upon end, often in the same

room with, or even seated beside the person against whom they have been
called to testify. They are expected to assume the financial hardship that
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the loss of their time entails, a hardship that can sometimes exceed the
punishment that results for the defendant if he is convicted. In a very real
sense, the victim and witnesses of crime become the victims of the
criminal justice system itself.2%0

In Rochester, New York, a programme has been in operation since
1973 whereby less serious criminal charges are referred to arbitra-
tion. “This is a program whereby minor criminal charges are converted
into civil actions which are then submitted by the parties to arbitra-
tion. The rationale for the project is that not only are the courts re-
lieved of a host of private minor complaints, but the disputes them-
selves are resolved in a more effective and positive way.’?!

In the Rochester programme, the first inquiry is about the nature
of the offence and the relationship between the parties. The pro-
gramme is available only to parties who know each other, such as
husband and wife, landlord and tenant, neighbours, or employer and
employee. The complaint must be over conduct which is of a minor
criminal nature. Once this has been established by the court com-
plaint clerk, the complainant is advised of the arbitration option. Only
if the complainant, the local senior prosecutor, and the accused per-
son agree to opt for arbitration does the process proceed. If the accused
person does not wish to proceed, the charge is prosecuted in the
normal manner.

The arbitrator’s primary aim is to mediate the dispute and work
out a consent agreement. ‘Lacking successful mediation, the arbitra-
tor has the authority to render his decision. The award can include
civil damages and injunctive relief but not assessment of criminal
penalties.’”? A part of the consent agreement concentrates on the
needs of the victim and compensation by the accused person.

As explained above, criminal courts often ignore the needs of indi-
vidual victims. Fines go to the state, and punishment is determined,
inter alia, by the need to protect society as a whole. The arbitration
programme recognises the importance of the interests of the victim
in the criminal justice process.

Arbitration and mediation could be used more widely in the South
African justice system. This would assist the victims of crime, the
courts and even accused persons who often have to wait months and
even years for the finalisation of their trials. The high cost of criminal
litigation, and the lack of capacity of the state-run criminal justice
system, also speak for an arbitration programme for criminal offences
in South Africa. Mr Lukas Muntingh, chief researcher with the Na-
tional Institute for Crime Prevention and the Rehabilitation of Of-

Unshackling the Crime Fighters South African Institute of Race Relations



PROSECUTIONS 69

fenders (Nicro), points out: ‘It would be in the best interests of
justice and those affected by crime that a situation of judicial plural-
ism evolves, giving individuals more than one recourse to justice in
order that their specific needs are addressed.’?>?

Time-consuming and expense-incurring matters are diverted from
state-funded courts through arbitration and mediation programmes.?*
While court-imposed punishments lead to a high re-offender rate, the
solutions provided through arbitration and mediation tend to pre-
vent a recurrence of the criminal act. Such programmes reduce the
level of tension between the participants by helping them resolve their
disputes, and by ‘creating a sense of satisfaction through the provi-
sion of meaningful and expeditious relief for the injuries suffered’.?

The state’s goal need not always be to determine and allocate
fault to any single person. Arbitration and mediation programmes
approach antisocial behaviour with this in mind. They emphasise the
personal responsibility of each party, rather than the narrow assess-
ment of legal fault. As a result, ‘mediation produces more durable re-
sults more economically and expeditiously than the current criminal
justice system’.2%

[f an arbitration-mediation programme is implemented in South
Africa cost savings to the state should result. ‘Although the establish-
ment of a mediator’s office obviously has cost implications, these
costs should be outweighed by cost-savings from staff reductions and
smaller prison populations.’?? A 1992 pilot ‘victim—offender media-
tion programme’, undertaken by the Cape Town branch of Nicro, found
that cases handled by such a programme are less expensive to the state
than when they are processed through the normal criminal courts.?5

Arbitration and mediation centres should not be staffed by prose-
cutors or presiding officers. The staff should come from the ranks of
attorneys (as is the case with the successful Small Claims Court sys-
tem), community organisations, and even senior law students. There
should be no need for the state to employ additional personnel on a
permanent basis.

Prosecutions

Technical cases

Most prosecutors enter their profession directly from law school. The
typical academic qualification of a prosecutor is a bachelor degree in
the social sciences, followed by a law degree. Prosecutors have little
or no training in subjects such as forensic accounting or computer
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science. As a result, computer-related fraud and intricate commercial
crimes are often not prosecuted, or prosecuted unsuccessfully, be-
cause of the lack of technical knowledge on the part of prosecutors.

Such specialised prosecutions should be outsourced to the private
sector.?*® Bruce Benson, an economist from Florida State University,
argues that there are advantages in specialisation, and the use of spe-
cialised personnel:

One reason that the private sector might be expected to do well what the
government criminal justice system does badly is that consumers gen-
erally have narrowly focused concerns. Thus, when they pay a private
firm to alleviate those concerns, they can hire someone with expertise.
When resources specialize in their area of comparative advantage, eco-
nomic efficiency is enhanced. More is produced with the same resources,
or fewer resources are needed to produce the same level of output.?6

There are many law firms in South Africa which specialise in com-
mercial crime. They have qualified and experienced personnel to
handle intricate fraud cases. While outsourcing such prosecutions to
the private sector might be an additional expense to the state in the
short-term, the long-term benefits of an increase in the number of
successful convictions would be considerable. White-collar crime has
reached alarming proportions.?' Through the effective combating of
such crime, the economy as a whole would benefit. Moreover, divert-
ing selected cases to the private sector will permit state prosecutors
to concentrate their efforts on other priority crimes.

Companies are loth to wait long periods for the finalisation of
fraud cases involving their employees. Numerous, drawn-out court
appearances are bad publicity, and costly as staff members have to
spend time at court to testify. The loss for such companies is espe-
cially harsh if the prosecution is unsuccessful. Firms which are pre-
pared to spend large sums of money on private investigators to track
down a fraud suspect among their employees, might be willing to pay
for an experienced and competent commercial lawyer to conduct the
criminal prosecution of their cases as well — in particular if they were
assured of a speedier finalisation of the trial, and a greater chance of
obtaining a conviction.?®? (See Private prosecutions below.) Commer-
cial insurance policies could even be adapted to cover the additional
costs of a private prosecutor.

Seasonal cases

Certain crimes have a seasonal prevalence. Over the Christmas/New
Year period there is an upsurge of drunken driving, shoplifting, as-
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sault, and domestic violence cases. These are normally not complex
cases to prosecute. Because of their sheer number, however, and the
fact that many prosecutors go on leave over the Christmas period, a
congestion of cases builds up at the beginning of each year. In the
busier urban courts it can talke up to six months to process these.

The solution is not to employ more prosecutors on a full-time ba-
sis as there would be a surplus of prosecutors for the remainder of the
year. Rather, the prosecution of such cases should be outsourced to
articled clerks and junior attorneys in the private sector.?? This would
assist the state to deal cost effectively with the annual bottleneck of
cases.

‘Special’ prosecutions

Larger magistrate’s courts assign one or more prosecutors to deal
with maintenance cases, inquest proceedings, and traffic contraven-
tions. The state is wasting a scarce and costly human resource by us-
ing qualified prosecutors to perform what are in essence non-legal
functjons.

e Maintenance. A maintenance prosecutor spends little time in
court. The bulk of his time is spent mediating between estranged
parents, in an attempt to come to an out-of-court settlement on
the amount of maintenance the non-custodial parent is to pay to
the custodial parent for the support of his children. This requires
a factual assessment of the expenses the custodial parent incurs
looking after the children, and of the incomes of the two parents.
Thereafter each parent’s contribution is calculated using a stan-
dard formula. A prosecutor’s legal training and courtroom skills are
wasted in such a function, which could be outsourced to a person
with good interpersonal and mediation skills, and some knowledge
of accounting and psychology. Only in instances where mediation
fails should the matter be referred to a prosecutor for courtroom
settlement.

e Inquests. As with maintenance, inquest prosecutors spend little
time inside a courtroom. Their main function is to obtain a
plethora of certified statements, reports, and forensic documents
which together form a chain of evidence, from the deceased’s time
of death to the time his body is given to an undertaker for burial.
On the basis of these documents a presiding officer makes a find-
ing in chambers. It is only on rare occasions that a formal inquest
is held in court. The compilation of inquest dockets could be out-
sourced to persons skilled in forensic medicine and record keep-
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ing. Only if a formal inquest has to be held, should the matter be
referred to a prosecutor.

e Traffic contraventions.?* A traffic prosecutor spends a large por-
tion of his time dealing with written and oral representations from
members of the public who admit to contravening a traffic regula-
tion, but request a fine reduction. Traffic matters that go to court
usually revolve around one or two factual disputes, such as whether
a traffic light was red or green, or whether a vehicle came to a com-
plete stop at a stop street. Prosecutors’ knowledge is wasted in the
processing and prosecution of such trivial cases. Such matters should
be handled by senior officials from the various traffic departments.
As traffic departments receive the income from traffic fines, it is fair
that they finance the cost of such prosecutions.

Private prosecutions

Legislation makes provision for private prosecutions.?* They may oc-
cur only if an attorney general certifies that he declines to prosecute
a case at the instance of the state.?®® Moreover, private prosecutions
are possible only in a limited number of circumstances, specified by
statute. In essence, only a private person who proves some ‘sub-
stantial and peculiar interest in the issue of the trial arising out of
some injury which he individually suffered’ can institute a private
prosecution.?” Companies and legal persons cannot do so.

There are a number of statutory safeguards to prevent persons
misusing the limited right to institute a private prosecution. A pri-
vate prosecutor must deposit with the court a fixed sum of money,
and an amount the court may determine, as security for the costs which
the accused person may incur in respect of his defence on a charge
brought by a private prosecutor.?® Where a private prosecutor fails
to prosecute a charge against an accused person without undue delay
these sums of money are forfeited to the state.?®

In a private prosecution the accused person cannot be arrested,
and may be brought to court only by way of a summons.?”® A court may
set aside a private prosecution which is irregular or vexatious or con-
stitutes an abuse of process of court. Moreover, where the court is of
the opinion that a private prosecution was unfounded and vexatious,
it must award to the accused person, at his request, such costs and
expenses as the court deems fit.?”? Where an accused person is ac-
quitted the court may order the private prosecutor to pay to the ac-
cused person the whole or part of his costs and expenses incurred in
connection with the prosecution.?”
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There is much to be said for private prosecution.?”? Victims of
crime have a right to a fair hearing of their grievance. In certain situa-
tions this right can best be upheld through the use of private prose-
cution. Mr Tim Valentine, an American legal practitioner, says:

The employment of private prosecution is in some cases and in some

jurisdictions the only way for victims of crime to get justice. If you hire

an attorney and he allows your case to be continued into oblivion (or into

the trash can) without putting up a spirited fight in open court, or if he

otherwise fails to perform adequately, he can be subject to disciplinary
action by the grievance committee of the bar association.?’#

Public prosecutors’ offices often do not have the personnel, time
and resources to adequately peruse the police dockets presented to
them. Prosecutors also do not always have the time to confer with
the state’s witnesses or crime victims prior to a trial.

The argument that private prosecution favours the wealthy, who
can afford the costs of a private prosecutor, is misconstrued. Private
prosecutions do not damage the rights of poorer victims of crime who
have to rely on the public prosecution system. Private prosecutions
reduce the workload of public prosecutors, allowing them to concen-
trate their limited resources on cases where, inter alia, poor people
have been victimised by crime. Moreover, concermned citizens, victims’
rights groups (such as rape crisis centres), and non-governmental or-
ganisations can assist indigent crime victims to obtain the services of
a private prosecutor.

Many large companies would be prepared to use private prosecu-
tors to prosecute people who defraud them. Many such fraud cases
are intricate and exact a lot of time and effort from prosecutors. Us-
ing private prosecutors to deal with them would allow public prose-
cutors to get on with prosecuting other serious crimes, such as
murder and rape. The law would need to be amended to permit com-
panies and legal persons to institute private prosecutions.

The law could also be amended to make it easier for private per-
sons to institute private prosecutions. In terms of the present system,
victims of crime may proceed with a private prosecution only after an
attorney general declines to prosecute the case in question.

Crime victims are therefore left with no real choice. Should an at-
torney general decline to prosecute, it is likely that there is insuffi-
cient evidence to warrant a prosecution. A private prosecution under
such circumstances is likely to be rejected by the courts. If a victim
should have a strong case, and there is substantial evidence against
an accused person, an attorney general will not decline to prosecute.
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The victim then has to rely on the slow moving state-run justice sys-
tem for redress.

The law should be changed to permit private prosecutions which
are not conditional upon an attorney’s general decision not to prose-
cute in a matter. The decision whether to institute a private prosecu-
tion should be left to the victim of a crime — the person who has the
most to lose from a bungled prosecution.

There would be a number of benefits from such a change in the
law. By instituting private prosecutions crime victims improve their
chances of obtaining a speedy conviction against an accused person.
The accused person benefits as his trial is finalised more rapidly than
would otherwise be the case. Frequent delays in criminal trials place
considerable financial and emotional strains on accused persons and
their families, even if the trials end in their acquittal. Finally, private
prosecutions alleviate some of the pressures on the state-run prosecu-

tion system, as state prosecutors will be able to devote more time to
other cases.

Interns for prosecutors

Prosecutors spend a lot of their time performing routine administra-
tive and clerical tasks because of a lack of support staff. This includes:
filling in exhibit request forms, drawing up charge sheets, photocopy-
ing statements, finding relevant case law, and telephoning witnesses
to arrange court appearance times. For example, during 1997, prose-
cutors at the Cape Town magistrate’s court spent almost 3 000 hours
preparing copies of dockets for defence counsel.?”

Many senior law students would welcome the opportunity to do an
internship at a magistrate’s court during vacation time. Law students
would be prepared to do a voluntary internship free of charge if the sys-
tem were well structured, and the interns were afforded the opportunity
to learn. Apart from gaining valuable practical experience about the op-
eration of a criminal court, it would also enhance their CV, and assist
them in making valuable personal contacts in the legal profession.

Prosecutors with families tend to go on leave during the summer
and winter school holidays. During these times most prosecutors’ of-
fices are particularly understaffed. As school holidays overlap with
university vacations, student interns would be available at times
when their services would be needed most.
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The criminal courts and their administration

All larger criminal court centres have non-legal personnel. These are
clerks of the court (often one per court room in the larger centres),
typists, secretaries, and other staff who perform a variety of admin-
istrative and clerical functions.

Typists are a good example of how slow the public service is at
adapting to a changing technological environment despite the produc-
tivity and financial gains that it offers. Typists also epitomise the inertia
that exists in the public service to dismiss or retrain people engaged in
unproductive work. They also demonstrate that efficiency and cost-
effectiveness are not high on the list of priorities in the public service.

At a typical magistrate’s court two or three typists are responsible
for the typing needs of the professional staff, namely presiding offi-
cers, prosecutors, and senior administrative personnel. Professional
staff generally do not have access to computers, so that they must
write everything by hand. Their handwritten documents are then
given to the typists for typing. Typed work is returned to the profes-
sional staff and checked. If typographical mistakes are found, or the
document needs to be altered in any way, it is returned to the typists,
who manually correct the document or type it afresh, as they gener-
ally do not have access to computers themselves.?”

Such a procedure is inefficient. With word processing equipment,
the professional staff could perform the bulk of their typing needs
with greater speed and less effort. Most, if not all, of the typists’ posts
could be done away with entirely. The cost savings by scrapping these
posts could be invested in information technology equipment. In the
long run costs would be reduced and the professional court staff could
work more efficiently.

The tasks listed below, which are performed by non-professional
personnel at criminal courts, could be outsourced to the private sector.

e (lerical and junior administrative positions. Each court centre
could outsource clerical and administrative positions, taking into
account local requirements and budgetary constraints. Part of every
outsourcing contract would specify that the contracting firm is
responsible for the information technology equipment necessary
for the efficient provision of the service outsourced. It would not
be up to the state to determine the optimal level of computerisa-
tion for each court centre. Moreover, the state would not be bur-
dened with training its own staff to use the technology. Nor would
it have to purchase expensive information technology equipment
that would be outdated within a short period of time.
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e Security guards. Magistrate’s courts are allocated guards who
control access to court buildings and are responsible for general
security. Most guards are employed on a full-time basis by the
Department of Justice with complete public service benefits, such
as generous paid leave provisions, medical aid, pensions, and hous-
ing loan assistance. Such guards are busiest in the morning when
witnesses, accused persons, and members of the public enter court
buildings. As cases are adjourned and finalised during the course
of a day, the amount of human traffic entering and leaving court
buildings drops considerably.

Outsourcing such guarding functions would be cost-effective
for the state. Guarding contracts with private security companies
could specify that a greater number of guards would be on duty
during the busier morning periods than in the afternoons. This
should improve safety at the courts. The state would pay only for
the number of ‘guarding hours’ it procures.

High profile court cases often attract large numbers of specta-
tors and protestors. An outsourcing contract could specify that
court management would be supplied with additional guards at
short notice for a day. This is impossible under the current sys-
tem, where court guards are employed on a full-time basis, and
any additional security services are provided by the over-extended
SAPS, which is called upon to assist courts on busy days.

Smaller courts experience a problem when one out of a staff
complement of two guards goes on annual leave. This poses a se-
curity risk to that particular court as its guarding levels are re-
duced by 50%. An outsourced guarding service would obviate
such a problem. The contract would commit the guarding com-
pany to provide a complete guarding service throughout the year.

e Cleaning services. A similar argument to outsourcing the provi-
sion of security at courts can be made for court cleaning staff.
Cleaning staff employed by the state often work with outdated
and inadequate equipment. A private profit-orientated company
providing cleaning services would operate with modern equip-
ment, as this would permit it to do more work with less labour.
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THEPENALSYSTEM

History of the private imprisonment industry

Privately operated prisons constitute a small minority of the world’s
prisons. This has not always been the case, however. Before the twen-
tieth century, privately operated prison facilities were commonplace
in, for example, Britain and the United States.?”

In medieval England jails were not publicly financed. Sheriffs ob-
tained the right to run a jail by paying a fee to the crown.?”® In the
eighteenth century, English prisons were administered by local jus-
tices. Gaolers made their living by charging for board and lodging.
No distinction was made between prisoners who were awaiting trial,
debtors, and convicts awaiting transportation to the penal colonies.
[t was only in 1823, with the passing of the Gaol Act, that legislation
sought, for the first time, to impose some standard and uniformity
on the running of local prisons.?”® By the twentieth century, govern-
ments the world over had assumed responsibility for nearly all as-
pects of imprisonment.

The proponents of absolute state control over all aspects of im-
prisonment argue that only the state should have the power to de-
prive people of their freedom. However, this is a flawed argument
with respect to privately run prisons.

Prison guards, or their managers, do not deprive prisoners of their
freedom. This is the role of the police, prosecutors, and judges who
sentence people to be imprisoned. Duly authorised imprisonment by
a fair and impartial court of law is legitimate, whether the court-
imposed punishment is administered by a government employee or
an employee of a private prison company.

Growth of the private imprisonment industry

Beginning in the mid-1980s, governments in the US, Britain, Austra-
lia, and some western European countries began contracting with pri-
vate firms to operate and even own a variety of prisons.?®® By the
1990s a vibrant private imprisonment industry had re-emerged in
these countries.

United States

Since the late 1960s the US federal government’s Bureau of Prisons
has been contracting with private firms to operate community treat-
ment centres and halfway houses where federal prisoners are trans-
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ferred prior to being paroled. In the late 1970s the US Immigration
and Nationalization Service (INS) contracted with private firms to
detain illegal immigrants pending hearings or deportations. The INS
began using private firms primarily because contractors were able to
create new detention facilities more quickly than the federal govern-
ment, whose procurement procedures require long lead times.?®’

In the mid-1980s private firms began taking over the manage-
ment and building of prison facilities intended for long-term adult in-
mates. Around this time another form of private sector involvement
emerged in the US: the construction of privately owned facilities that
were leased to the state for direct government operation. In terms of
this scheme, an investment banking firm puts together a lease~pur-
chase deal for a county or state government that wants to build a new
prison. A private corporation is formed to build the new prison. In-
vestors buy ‘certificates of participation” or shares. The prison is then
leased to the government, and the lease payments are used to repay
investors.282

Another American development has been ‘speculative prison build-
ing’. Money is raised from investors, and a prison is built prior to the
signing of a contract. Only once the prison is built and set up is the
government approached to enter into a contract with the private
firm. 283

Over the last ten years the number of privately operated and
owned prisons in the US has increased substantially. In 1987 private
secure adult correction facilities accommodated slightly more than
3 000 inmates; by 1997 this had increased to more than 111 000.2
According to projections, it will increase to 223 000 by the year 2000
(graph 16).28> In 1997 private prison companies controlled about 5%
of prison beds nationwide. The number of such beds is growing at
four times the rate of those administered by state-run prisons.2%
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Graph 16: Growth of accommodation in private
US prisons, 1987-2000
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Year accommodated Increase
1987 3122 -

1988 4 630 48.3%
1989 10973 137.0%
1990 15300 39.4%
1991 15 476 1.2%
1992 20 687 33.7%
1993 32 555 57.4%
1994 49 154 51.0%
1995 63 595 29.4%
1996 85201 34.0%
1997 111588 31.0%
19982 142 799 28.0%
19994 179 884 26.0%
20002 223 002 24.0%

a Forecast
Source: Thomas, C W, Private Corrections Pro-
ject, University of Florida

In 1997 there were 17 different private firms that built and man-
aged prisons under government contract in the US. The firms vary in
size. Some manage only a single prison, while others, such as the Cor-
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rections Corporation of America, run 52 prisons containing 42 000
prisoners. The larger firms offer a variety of services. For example,
the Correctional Services Corporation, which manages 24 facilities,
provides ‘comprehensive offender risk management services’ through
three corporate divisions.?” These services include:

Adult corrections:

¢ detention for awaiting-trial accused, and illegal immigrants await-
ing deportation; and

® secure detention for convicted accused, and shock incarceration
(‘intensely structured and regimented residential correctional

services that emphasise disciplined activities — generally limited
to youthful offenders’).?%

Correctional supervision:

e non-secure, residential correctional services for offenders in need
of supervision and monitoring. This service entails visiting the of-
fender at his place of work or home on a frequent basis, and re-
quiring him to participate in a variety of community programmes.

Youthful offender/juvenile programmes:
e secure detention for awaiting trial and convicted youth;
¢ educational, vocational, and life skills training; and

e traditional treatment programmes for substance abuse, anger manage-
ment, and aggression control.

Another private firm, Waclenhut Corrections, provides prisoner and
court services including transporting prisoners between prisons and
courts and providing secure custody of prisoners at courts, both in
the holding cells and in courtrooms.?®®

Privately run prisons in the US are at the forefront of providing
profitable employment for their inmates. This is not a new develop-
ment. US prisons were originally intended to be self-supporting, and
during the nineteenth century many state prisons ran surpluses, re-
turning excess funds to their state governments. In 1885 three quar-
ters of US prison inmates were involved in productive labour, the
majority of them working under contract for private employers.>*

A survey commissioned by the National Institute of Justice identi-
fied more than 70 companies that employ prison inmates in manu-
facturing, service, and light assembly operations. The National Center
for Policy Analysis supports prisoners’ works programmes: ‘Such work
benefits everyone. It enables prisoners to earn wages and acquire market-
able skills while learning individual responsibility and the value of
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productive labour. It also ensures that they are able to contribute to
victim compensation and to their own and their families’ support
while they are in prison.”?

United Kingdom

In 1970 the British Home Office began using private security firms
to administer immigrant detention centres at principal airports and
escort services associated with them.2%?

Advanced by the Adam Smith Institute, the idea of privately op-
erated prisons gained popularity in government circles in the mid-
1980s. A 1987 British home affairs committee report recommended
that private firms be permitted to tender for the construction and
management of prisons and that priority be given to contracting out
remand centres (for awaijting-trial prisoners), ‘because it is here that
the most overcrowding in the prison system is concentrated’.?%3

In 1990 the British government adopted most of the recommen-
dations of private management consultants to issue contracts to
private firms to design, construct, and operate remand centres, and to
turn existing remand centres over to the private sector. The consult-
ants further recommended that the government issue separate con-
tracts for court and escort duties, such as escorting prisoners to and
from court, guarding prisoners at court, and providing court security.
This separation between remand centre and escort duties was recom-
mended, as an increase in the efficiency of staff and managers would
result from concentrating specially trained employees on their princi-
pal missions, rather than requiring them to do both.?**

In 1993 the British government announced that it would create a
private prisons sector ‘large enough to provide sustained competition’.
This entailed the private management of about 10% of the prisons in
England and Wales.?®® The Labour Party took over the government in
1997 and agreed to continue with the previous government’s prison
privatisation programme, largely because of worsening prison popu-
lation pressures.2%

Non-custodial forms of punishment such as parole and correctional
supervision, while funded by the central government, are run like a
business, with six regions under well-paid business managers. Private
companies, not-for-profit organisations, and the scaled-down state-run
probation service bid for market shares to provide electronic tagging
apparatuses, day centres, drug and alcohol rehabilitation centres, and
other supervisory functions.?” The tender process introduces market
forces into the operation and management of non-custodial forms of
correction.
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Advantages of greater private sector participation

According to Professor Charles Logan of the University of Connecti-
cut, there is ‘no potential problem with private prisons that is not
matched by an identical or closely related problem among prisons
that are run by the government. It is primarily because they are pris-
ons, not because they are contractual, that private operations face
challenges... While privatization raises no truly new problems for
prisons, it does offer some new solutions’.?%

Lower costs and faster delivery

A study by the US-based National Institute of Justice found that a
realistic expectation of savings through contracting is in the range of
5% to 15%.2% The British National Audit Office, which investigated
two privately constructed prisons, found a cost saving of approxi-
mately 10% for these prisons when compared to the cost of building
them with public finance.?®® The need to show a profit in a competi-
tive market is a powerful incentive for private contractors to reduce
waste and raise productivity. ‘The costs are lower and efficiency
greater because managers in private facilities have more freedom to
manage effectively.’s

Contracting allows the state to avoid rigid procurement proce-
dures. Private contractors can purchase material more quickly, main-
tain lower levels of stock, and negotiate better prices. As a result, private
contractors can create new prison facilities faster than the state. It
takes the state an average of five years to construct a prison in South
Africa. It is estimated that a private sector developer could do the
same work in 18 months.32

According to the International Finance Corporation, private fi-
nancing and management of prison infrastructure can deliver faster
and better service performance than is possible under public manage-
ment, particularly during the design and construction phase.*** This
is of particular importance in South Africa, where the backlog in the
construction of new prisons is very large.

Improved quality control

Studies of facilities operated by private firms have reported good condi-
tions and services, relative to public facilities.?** The then South African
minister of correctional services, Dr Sipo Mzimela, visited a number of
countries to investigate their prison systems. ‘Wherever the private sec-
tor got involved, they have delivered a better service, and have done it
at less cost to the taxpayer,” Dr Mzimela said. %

Unshackling the Crime Fighters South African Institute of Race Relations



THE SOUTH AFRICAN SITUATION 83

In a competitive market it is in the self-interest of private firms to
deliver the best service possible. Should they fail to do so, it is likely
that their contracts will not be renewed.

The state can contractually specify that certain conditions and
minimum standards have to be met in private facilities. ‘Contracting
forces government agencies to establish specific and written perform-
ance standards and goals, something that is done less frequently in
the direct public provision of services.”?% In South Africa the govern-
ment currently has no choice but to accept the standards set by the
Department of Correctional Services, as there is no alternative provider
of prison services to whom it can turn.

Better rehabilitation

Private prisons have a greater incentive to provide training and em-
ployment opportunities for prisoners. Active prisoners generate
wealth which can be used to offset the running costs of prisons.
Work for prisoners also lowers boredom levels and reduces the mun-
daneness of prison life. Research conducted by the Florida Correc-
tional Privatization Commission — a statutory body — found that
prisoners released from privately operated prisons had a lower inci-
dence of recidivism than prisoners released from public prisons.?%”
The private sector has also been innovative in devising and pro-
viding alternatives to incarceration. In the US, the private sector is a
major participant in providing treatment centres for persons con-
victed of alcohol and drug-related crimes, non-secure institutions for
juveniles and adults, and correctional supervision schemes.3%®

The South African situation

The breakdown of the state-run prison system

The Department of Correctional Services has been investigating private
sector participation in the construction and management of prisons
since 1994. The department’s commitment to utilising the private sec-
tor is a result of both a shift in its thinking and necessity. The South
African prison system is unable to cope because of its lack of resources
and crumbling infrastructure.

® Overcrowding. The prison system is facing collapse because of

overcrowding. Far from rehabilitating criminals, prisons are becom-
ing centres of crime.

South Africa’s prisons have a capacity to house 99 400 prison-

ers, yet the country’s 231 prisons are holding more than 134 000
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inmates. Within a four-year period, between 1994 and 1998,
prison occupancy levels increased from 119% of capacity to 147%
(graph 17).3 Some prisons are overcrowded to a much greater ex-
tent than the national average. For example, Pretoria Central
Prison has an occupancy level of 220%.3'° Occupancy levels are
determined by an ideal level of occupancy. Prisons are designed to
accommodate a set number of prisoners so that prisoners may live
in hygienic and humane conditions. The number of prisoners in
excess of the ideal determines the level of overcrowding.

Graph 17: Increase in prison occupancy levels, 1994-98
%
150

147%

145

140

135

130

126

120 | 119% 119%

115

1994 1995 1996 1997 1998

Source: Department of Correctional Services

e Laclk of resources. While there are more than 134 000 prisoners,
the Department of Correctional Services’ budget provides for only
118 000.3"" A budget that ignores 16 000 inmates is under strain
to provide prisoners with sufficient food and other necessities. For
example, prisoners at Pollsmoor prison (near Cape Town) receive
only two proper meals a day: breakfast at 9h00, and lunch at
12h00. According to a report released by a board of inquiry ap-
pointed by Dr Mzimela, prisoners in Pollsmoor go ‘without a meal
for approximately 19 hours’.3'?

Many prisoners rely on family and friends to provide them with
provisions to supplement their prison meals. This places an unfair
strain on prisoners’ families, and encourages corruption among pri-
son staff, who are supposed to search everything that enters the
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prison. Unsurprisingly, drug trafficking in Pollsmoor is out of con-
trol, with drug-related money ‘exchanging hands at approximately
R300 000 per weelc .31

Owing to a lack of resources, South Africa’s inmate to warder
ratio is a high 5 to 1.3" In Botswana it is 3 to !, in Germany and
Australia only 1.5 to 1.3 The Department of Correctional Services is
short of 4 495 personnel nationally.*'® This is aggravated by the fact
that the department has never had a day with full staff attendance.
Between May 1996 and April 1997, an average of 2 424 employees,
out of a total workforce of 29 000, were absent on each working day
for unknown reasons or ill health.3"

Cost cutting has even forced the department to stop photo-
graphing prisoners. In the words of a department spokesman:
‘Taking photos of every prisoner is too expensive, time consuming
and a great administrative problem.’*'8

¢ Human rights abuses.’’ Three quarters of South Africa’s pri-
sons are more than 20 years old. Some 92 prisons are in need of
repair and budget cuts have suspended repairs at 18.3%° Two East-
ern Cape prisons are so old they have no electricity. In 1997 they
housed a total of 228 prisoners, but had only 21 beds between
them. As a result most inmates slept on mats on the floor.3?'

Owing to overcrowding, hardened criminals are often mixed
with people imprisoned for relatively minor crimes. Young people
in prison for the first time are frequently abused and assaulted by
their fellow prisoners. During 1997, some 3 050 (2 252 in 1996)
incidents of assault among prisoners were reported, resulting in
the death of 25 prisoners.3?2

During a search of prisoners’ cells at Pollsmoor in May 1997,
prisoners were assaulted by the search teams (including SAPS reac-
tion unit members). Prison authorities subsequently revealed that
155 prisoners sustained injuries which necessitated medical atten-
tion.32

Speaking to the portfolio committee on correctional services,
Dr Mzimela related the story of an inmate who had swallowed a
valuable item for safekeeping. While he was still alive, this in-
mate’s stomach was cut open with a razor blade by his cell mates,
who wanted the item. After retrieving it from the man’s stomach,
they proceeded to cut his heart out, sliced it up and ate it. The
overburdened warders were unaware of what was happening.3?

The situation is so serious at some prisons that the commis-
sioner of correctional services, Dr Khulekani Sithole, is concerned
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that his department would lose a court challenge if prisoners sue

the department for imprisoning them inhumanely. “The depart-

ment could be forced by the courts to release prisoners on this ba-
sis,” Dr Sithole said.3?

Escapes. Overcrowding, badly designed and run prisons, and in-
sufficient staff, lead to a number of prisoner escapes each year. While es-
capes are on the decrease, it is too early to say whether this is a long-
term trend. Seen over the past ten years, the level of escapes is still
high (graph 18). According to Dr Mzimela, a primary contributing
factor to prison escapes is the ‘negligence of personnel’.32

Graph 18: Number of prisoners who escaped, 1988/89-1997
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Note: The four ‘independent’ homelands had their own prisons. These prisons were
transferred to the Department of Correctional Services with the reincorporation of the
homelands into the Republic of South Africa in 1994.

Source: Department of Correctional Services

Increase/
Year Escapees (decrease)
1988/89 575 -
1989/90 663 15.3%
1990/91 746 12.5%
1991/92 1126 50.9%
1993 1171 4.0%
1994 1233 5.3%
1995 1247 1.1%
1996 1 345 7.9%
1997 1 050 (21.9%)
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¢ Recidivism. The recidivism rate is extremely high. Between 87.5%
and 95% of all convicted accused are not rehabilitated and com-
mit further crimes. More than half of all sentenced prisoners have
been to prison before.??” The purpose of imprisonment is to punish
the accused, to protect society, and to rehabilitate the prisoner.
The latter point is important as virtually all convicted prisoners
are released back into society upon full or partial completion of
their sentence. [t is therefore important that such prisoners are re-
habilitated and weaned from their criminal habits.

Private sector participation through APOPS and POPS

If current trends continue, it is only a matter of time before many of
the country’s prisons break down completely. The government is aware
that it does not have the financial resources or the expertise to salvage
the prison system.3?

In late 1996 the cabinet approved APOPS (Asset Procurement and
Operating Partnership System), a sub-programme of the government’s
broader public—private partnership initiative. APOPS, co-ordinated
by the Department of Public Works, facilitates public-private sector
partnerships to provide specialised infrastructure, together with the
procurement of associated operations and services for a long-term
period of up to 25 years.>?

There is pressure on the government to reduce the budget deficit.
One way of doing this is to reduce government capital expenditure by
contracting out essential services, and utilising private sector funds for
these services. The APOPS programme strives to relieve the deficit by
utilising private sector finance, while allowing the government to retain
a certain measure of control over the services it contracts out.

In terms of APOPS, the Department of Correctional Services will
enter into partnerships with the private sector, which will finance the
building, design, operation and maintenance of certain prisons. With
APOPS the prison buildings which the private sector finances be-
come state property after a period of 25 years.3*® If an APOPS con-
tract has to be cancelled because of a breach of contract based on a
lack of service delivery, the department can take over the prison in
question. In such a case the government will have to refund the out-
standing capital balance to the private contractor.

The Department of Correctional Services has put the construction of
an initial four correctional facilities out for tender.?*' Tenders will be
granted in terms of certain criteria based on experience, financial capa-
bility, previous performance, records of management of such infrastruc-
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ture, rendering the best possible value for money, and socio-economic
benefits.332

Performance-related payment is the key to prison contracting. Pri-
vate sector managers will be paid for providing such things as clean
cells, edible food, hygienic ablution facilities, and adequate clothing.
For the super maximum prisons, ‘any single escape from the facility
will constitute a breach of contract’ between the private contractor
and the Department of Correctional Services.>® In the case of an es-
cape, it is likely that the department will be able to ‘fine’ the contrac-
tor concerned.*

The private contractor will provide the capital funds for the con-
struction of the facilities. The department will pay only a certain amount
per prisoner per day to the successful tenderer. It is unlikely that this
amount will be higher than the present expenses per prisoner per day.**

Another joint venture with the private sector proposed by the De-
partment of Correctional Services is POPS (Procurement and Oper-
ating Partnership).3* With POPS, there is no building procurement.
The private sector will either build a new prison building or convert
an existing building into a prison — the residential Ponte Tower in
Johannesburg, for example — which will meet the requirements of
the department.

The private contractor lets the building to the department, and
may even manage and operate the pri~cn However, on completion
of the contract, the state is under no obligation to take over the
building. Ownership remains with the private operator, who can seek
to extend his contract with the department or use the building for a
different purpose altogether.

POPS is more cost-effective for the state than APOPS. The state never
owns the building and does not have to pay for it, save the rental costs for
the duration of its use as a prison. Moreover, in the case of a breach of
contract that results in the cancellation of the contract, the department is
not subjected to additional payments on the building itself 33

The legislative framework

Legislation promulgated in 1997 empowers the minister of correc-
tional services to appoint private contractors to design, construct, fin-
ance, manage and operate prisons.**® The legislation is broad in terms
of what functions and services the Department of Correctional Serv-
ices may contract out to the private sector. It does, however, contain a
number of safeguards to ensure the state can regulate the disciplining
of prisoners and the granting of parole. The legislation also ensures
the state retains control of the services and facilities it contracts out.
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A contract between the state and a private contractor is limited to
25 years. A private contractor may not conduct disciplinary hearings
against a prisoner, apply and administer correctional supervision, or place
any prisoner on parole.3*® To avoid contracted personnel striking, pri-
vate contractors must apply to the essential services committee — in
terms of the Labour Relations Act?*® — to have the whole of the serv-
ice provided under the contract declared an essential service.*!

The commissioner of correctional services must appoint a control-
ler for every contracted-out prison. It is the duty of the controller to
monitor and review the daily management and operation of the prison
for which he is responsible. The controller is empowered to order the
director of a prison to detain certain prisoners separately, and to de-
tain a prisoner in a single cell.?*2

The director of a prison, responsible for daily management and
operation, may be appointed by the private contractor only with the
written approval of the commissioner.3** In an emergency — when a
prison director has lost effective control of a contracted-out prison, and
there is a threat to persons or property — the minister of correctional
services may appoint a temporary manager to act as head of that
prison.3%

An inspectorate, under the control of an inspecting judge, facili-
tates the inspection of prisons in order to report on the treatment of
prisoners, and conditions in prisons.*** The inspecting judge appoints
independent prison visitors for every prison. They visit prisons regu-
larly and deal with the complaints of individual prisoners. By law
they have access to any part of a prison, and to any relevant docu-
ment or record, and may interview prisoners in private.34

Greater scope for private sector involvement

Dr Mzimela’s commitment to greater private sector participation in
the construction and management of prisons was commendable. He
was superseded by Mr Ben Skosana in July 1998. Government
bureaucracy has, however, hampered progress. Prolonged negotiations
with the departments of public works, and finance, the Treasury, and
tender boards have, in the words of Dr Mzimela, ‘cost endless time
and money’ without producing substantial results.>¢

If all goes well, construction of the first of four private sector
prisons should begin in the first half of 1999, to be operational at the
end of 2000.3* The situation is so critical, however, that the Depart-
ment of Correctional Services should explore ways of outsourcing
specific aspects of the prison system in the interim. For example:
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e Outsourcing services at existing facilities. The board of inquiry
on Pollsmoor prison recommended that ‘a private security firm
should be employed to man all points of entry’ into the prison.?*?
This would allow warders to concentrate on their core functions:
to guard and rehabilitate the prisoners in their charge. Private guards
would also replace corrupt warders who allow drugs and weapons
to be smuggled into the prison. A solution to the meal situation at
Pollsmoor would be to hire a private catering firm to provide in-
mates with three proper meals a day.

The Department of Correctional Services should analyse all
services performed by department staff to ascertain whether they
could be outsourced to the private sector. The provision of food,
clothing, health care, perimeter security, laundry services, and the
transporting of prisoners could be contracted out to the private
sector. Moreover, the provision of various training and develop-
ment programmes such as metal, building and woodwork, could
be outsourced to private sector educationists and vocational train-
ers. This will be more cost-effective for the state, and allow the
department to release warders from such tasks.

Of the department’s 29 000 staff, only 18 000 (or 62%) are
warders. They perform the department’s core function of guard-
ing and rehabilitating prisoners.>*® The bulk of the remaining per-
sonnel] are administrative staff. Most of the functions performed
by non-warders could be outsourced to the private sector.

e Checking on persons sentenced to correctional supervision.
Convicted persons can be sentenced to a period of correctional
supervision in lieu of a sentence of straight imprisonment. This is a
form of house arrest outside of working hours. Correctional services
staff are often utilised to check on such persons to confirm that they
are complying with their correctional supervision conditions. Some
1 100 members of the department work as correctional supervision
officers to monitor 46 000 persons.*' According to a work study
investigation by the department, this is to be increased to 2 012
posts.?52 Such a service could be outsourced to the private sector.

e Monitoring parolees.’>* During 1997, over 50 000 prisoners were
released on parole.?** Prisoners eligible for parole could be re-
quired to deposit a sum of money as a guarantee that they will not
violate the terms of their parole — for example, submit to drug
tests, not commit further crimes, and report regularly to a correc-
tional services official or a private parole agent. This should be
waived only in instances where the prospective parolee genuinely
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has no money available to him. The amount of money to be de-
posited should be set by the courts or parole boards based on the
parolee’s financial means, criminal history, and risk of abscond-
ment. An important source of funds for parolees could be wages
earned doing work while in prison.

Private sector parole agents could assist parolees in obtaining the
money they require for parole by assisting them with Joans. Parolees
violating the terms of their parole would forfeit their money to the
state, thereby generating money for the Department of Correctional
Services, or the private parole agent. Parole agents would reduce the
need for taxpayer financed public parole officers. Moreover, with
their own money at risk, parole agents would monitor their parolees
closely, reducing the abscondment rate. Over 7 000 persons who
were released on parole supervision absconded in 1997 3%

e Specialist facilities. There is a need for specialist correctional
facilities in South Africa. Detention centres for illegal immigrants,
youth development centres for juveniles convicted of relatively
minor crimes, and prisons for awaiting-trial accused are needed. The
Department of Correctional Services does not have the resources
or specialist staff to provide the infrastructure and services these
facilities require. The department could look to the private sector
for the provision and management of such specialist facilities.

Prison labour: cutting costs and generating profits

It is the Department of Correctional Services’s aim to ‘become more
self sufficient and therefore less dependent on government and the
taxpayer through the establishment of prison industries’.3*¢ Referring
to the agricultural production and the manufacture of other goods
within the prison system, Dr Mzimela stated there was a need to ‘run
both ventures along business lines’ 3%

According to the department it is important that a healthy work
ethic is cultivated among prisoners in order to facilitate their reinte-
gration into the community. ‘By performing productive labour, sen-
tenced prisoners are given the opportunity to extend their skills and
knowledge, increasing their chances of obtaining employment after
their release.’?*

In 1997 prisoners and prison staff produced agricultural products
with a value of R57m, generating a net profit of R7m. The department
was, however, unable to attain complete self-sufficiency in any of the
categories of agricultural produce. For example, with vegetables the
self-sufficiency was 66%, with fruit 43%, and with millk only 27%.%5°
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The department owns large tracts of land (20 prison farms com-
prising 40 000 hectares), and has a workforce that wants to work, and
does not require many of the expensive benefits available to employees
outside of prison such as medical aid, maternity leave, and housing al-
lowances.*° Prison labour can work for less remuneration as it has
fewer expenses than workers in the outside world. Despite this the
department is incapable of attaining self-sufficiency in the agricultural
production field. Moreover, the department under-utilises the labour at
its disposal. A daily average of 3 680 prisoners were utilised on prison
farms in 1993/94; by 1997/98 this had dropped to 2 777.3¢!

The department’s agricultural production facilities could be out-
sourced to private contractors. Such contractors would have an in-
centive to increase productivity and output. They would seek to
provide not only the needs of the department, but also produce for
the general market. Some of the profits thus generated could be
ploughed back into the department’s coffers.

The department also runs steel, wood and textile workshops
throughout the country. These workshops produce a variety of items
for the department’s own use, as well as for the use of other govern-
ment departments. The workshops generated a net profit of R9.3m
during the 1996/97 financial year.’¢? The workshops and additional
production lines could also be outsourced to the private sector to run
them on a profitable basis.

The department supplies prison labour to private companies and
individuals who need extra workers on a temporary or ongoing basis.
This is not done very effectively, however. In 1997/98, an average of
3 914 prisoners were hired out per weekday for a nominal fee of R5
each.’®* By outsourcing this operation, prison labour could be run on
a profit basis. Thereby income could be earned in terms of the quan-
tity and type of labour supplied, instead of the present fixed and
ludicrously low rate. With a higher profit ratio, prisoners can be paid
for the work they perform, which will serve as an incentive for other
prisoners to work.

Prison labour is beneficial to prisoners, the employers of such la-
bour, the taxpayer, and even victims of crime. Prisoners benefit through
the wages they earn, which they can use to purchase goods, or invest for
the day of their release. Employers benefit through the availability of
relatively inexpensive labour with minor overhead costs.** Taxpayers
benefit, as part of prisoners’ wages could go to the department for the
general upkeep of prisons.

Finally, prisoners can use some of the money they earn to pay into
a victims’ compensation fund, which would seek to assist victims of
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crime. Prisoners could be encouraged to do this by a scheme which
would bring forward their parole date if they contribute to the fund.

The bail system and the private sector:s

Introduction

South Africa’s prisons, with a capacity to accommodate 99 400 people,
are holding more than 134 000. At current trends, with the prison
population increasing at 1% per month, the number of inmates will be
over 200 000 by the end of 2001 .%%¢ Based on current building and ex-
pansion plans by the Department of Correctional Services, a mere 14 400
extra prison beds will be available by 2001.3¢” The shortfall will then be
some 86 000 beds.

The increase in the prison population over the last year few years
is primarily the result of an increase in the number of awaiting-trial
prisoners. Some 34% of all prisoners fall into this category.*® In the
three years between August 1995 and August 1998, the number of
sentenced prisoners increased from 85 127 to 88 462 — by 4%. Over
the same period, the number of awaiting-trial prisoners increased
from 22 051 to 46 506 — by 111% (graph 19).3%°

Graph 19: Changes in the number of sentenced and
unsentenced prisoners, 1995-98
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Unsentenced
as a proportion

Sentenced Unsentenced Total of the total
August 1995 85127 22051 107 178 20.6%
September 1995 85 404 23750 109 154 21.8%
October 1995 85273 24 360 109 633 22.2%
November 1995 86 160 25 648 111 808 22.9%
December 1995 85 252 27 320 112572 24.3%
January 1996 85 869 28 364 114 233 24.8%
February 1996 87 048 29 708 116756 25.4%
March 1996 88 491 29 589 118 080 25.1%
April 1996 89 061 29153 118214 24.7%
May 1996 89 348 29 015 118 363 24.5%
June 1996 90 144 28 453 118597 24.0%
July 1996 90613 29 528 120 141 24.6%
August 1996 91 601 30729 122 330 25.1%
September 1996 92 091 32 008 124 099 25.8%
October 1996 92 369 31211 123 580 25.3%
November 1996 93 736 30 842 124 578 24.8%
December 1996 92 326 33 424 125 750 26.6%
January 1997 93 547 34 303 127 850 26.8%
February 1997 95 340 35377 130717 27.1%
March 1997 95 880 34 755 130 635 26.6%
April 1997 96 748 36 696 133 444 27.5%
May 1997 98 147 35 545 133 692 26.6%
June 1997 98 800 36230 135 030 26.8%
July 1997 99212 36 669 135 881 27.0%
August 1997 100 304 38330 138 634 27.6%
September 1997 101 648 39331 140 979 27.9%
October 1997 102 579 39 255 141 834 27.7%
November 1997 102 648 39 032 141 680 27.5%
December 1997 100 975 41 435 142 410 29.0%
January 1998 100 491 43 103 143 594 30.0%
February 1998 101 318 43917 145 235 30.2%
March 1998 101 851 44 584 146 435 30.4%
April 1998 101 148 45 769 146917 31.2%
May 1998 100 885 43 728 144 613 30.2%
June 1998 101 336 43 140 144 476 29.9%
July 1998 88 301 44 138 132 439 33.3%
August 1998 88 462 46 506 134 968 34.5%

Source: Department of Correctional Services
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Approximately 19 500 prisoners (14.5% of the total prison popu-
lation) have been granted bail (graph 20). Of these, 6 460 have been
granted bail of less than R500.37° A prisoner costs the state R71 per
day.’”' The Department of Correctional Services thus spends R1.4m
a day on awaiting-trial prisoners who have been granted bail, but are
unable to pay.

Graph 20: Status of prisoner population, 1998

Bail refused
(27 036)

Sentenced
Bail granted prisoners
(19 470) (88 462)

Source: Department of Correctional Services

In some areas the situation is worse than the national average. A
June 1997 study by the Bureau for Justice Assistance — a joint pro-
ject between the South African Ministry of Justice and the US-based
Vera Institute of Justice — found that 75% of accused persons from
Mitchells Plain magistrate’s court (near Cape Town), who were
awaiting trial at Pollsmoor prison, had been granted bail.?”2

To alleviate the overcrowding problem, the number of awaiting-
trial prisoners who have been granted bail must be reduced to a mini-
mum. This would have the following benefits:

® more room will be created for sentenced prisoners, improving
their chances of rehabilitation. This will have a positive long-term
effect on the crime rate; )

¢ the Department of Correctional Services will save money, as fewer
awaiting-trial prisoners will have to be accommodated by the
prison system at the state’s expense; and
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® more awaiting-trial accused will be able to work and earn an in-
come to support themselves and their families, without being a
burden to the state.

Bail agents

In the United States many jurisdictions have privately employed bail
bondsmen or agents who assist accused persons granted bail to ob-
tain the money they require to be released from custody. Bail agents
make their profits by lending money to accused persons at a fee.

Bail agents have a pecuniary interest in preventing their clients
from absconding once released on bail. Thus, in the US, bail agents
mail reminders of future court dates to accused persons, ‘phone them
the day before court, or require accused persons to telephone their
office periodically’ 3”3

In South Africa, many accused persons experience difficulties ob-
taining bail money on the day of their first court appearance. Few an-
ticipate their arrest, and do not have the required money on them
when they appear in court for their bail hearing. In such cases, the
accused person is transferred to the awaiting-trial section of the local
prison. Bail payments are only accepted in cash or by bank guaran-
teed cheque. Courts close at 4pm, banks even earlier. While prisons
accept bail money at any time, under-staffing and bureaucracy often
make it difficult for an accused person’s family to pay bail outside of
normal working hours and on weekends.

The poor, who have to rely on public transport to get to a court,
bank or prison (frequently outside of town), have difficulties paying
bail for their incarcerated friends or family members. Relying on pub-
lic transport or walking increases the risk of being robbed of this
money.

A bail agent would assist an accused person in obtaining money
for bail in a variety of ways:

¢ the agent (and his staff at the larger centres) would liaise with an
accused person’s family and friends. The agent would, for exam-
ple, contact an accused person’s family the moment the accused
appears in court for a bail hearing. The agent would inform them
of the accused’s predicament, and assist them in a variety of ways,
such as arranging transport, or procuring a bank loan;

e the agent would assist an accused person in obtaining a bank
guaranteed cheque. The agent would also obtain financial state-
ments on behalf of an accused, to assist the court in coming to a
fair decision on bail;
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e at an accused person’s request, a bail agent would assist him in
mortgaging his fixed assets, or pawning property to raise money
for bail. The agent would liaise with banks, auctioneers, and pawn
shops on behalf of the accused;

® bail agents would seek the permission of banks to act on their be-
half in certain limited instances. Bail agents would verify an ac-
cused person’s identity, bank account details, and creditworthi-
ness. This would enable them (with the banks’ consent) to make
out bank guaranteed cheques at court or the prison, or provide
bank loans to an accused; and

e bail agents would verify an accused’s assets, family and community
ties, and the accused’s ability to repay loans upon his release.
Having done so, bail agents would be in a position to lend money
to an accused, at a fee or interest rate which reflects the flight risk
of the accused. Such verified information would also assist pres-
iding officers. The constitution holds that every accused person is
entitled to be released on bail ‘if the interests of justice’ permit it.>”*
Moreover, it is accepted law that bail should be set at an amount
the accused can afford. Setting bail beyond an accused’s means is
tantamount to a refusal of bail.3”® This happens, however, because
presiding officers have insufficient information on an accused’s
financial position. Bail agents, who have a financial interest in the
accuracy of their information on an accused, can assist presiding
officers in setting bail at an appropriate amount. The Bureau of
Justice Assistance has initiated a pre-trial services project whereby
presiding officers are provided with verified information on ac-
cused in bail applications.’”® According to the bureau, such infor-
mation assists presiding officers to use conditions — such as report-
ing to a police station once a week — rather than exclusively set-
ting money bail in circumstances where the offence is not of a
very serious nature.?”

Bail agents would operate on a profit basis, obtaining their in-
come from the people they assist. Upon completion of the court case,
they could, for example, take a percentage of the bail money which
they facilitated for an accused. Alternatively, they could charge ac-
cording to the services they offer, for example transporting relatives
of an accused to prison, negotiating a loan with a bank, or auctioning
some of an accused’s assets. Or, they could charge interest on the
money they lend to an accused.

Indigent accused might not be able to afford to pay for the service
of a bail agent. It might, however, be in the state’s interest that such
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accused are also assisted by bail agents. Even the poorest awaiting-
trial accused costs the state R71 a day.

In such instances, part of the agents’ income would have to be
subsidised by the state. The state could finance this from interest ac-
crued on bail monies deposited with the courts, and any bail monies
which are forfeited to the state because of the non-appearance of ac-
cused persons on their trial dates.

Bail enforcement agents

In the US bail enforcement agents work with bail agents to trace and
apprehend accused persons who have reneged on their bail condi-
tions. Bail enforcement agents trace and apprehend accused persons
who have been released on bail through the efforts of bail agents, but
who have absconded. The success of such agents in ensuring the at-
tendance at court of an accused person released on bail is ten times
greater than when such an accused is released on public bail.?”

If an accused should not stand trial — and thereby break his bail
conditions — the bail enforcement agent would have a financial in-
terest in tracing the absconded accused. The National Center for Pol-
icy Analysis points out: ‘The private bail agent can only stay in
business if at least 95% of his clients show up in court. Agents have
gone broke for failure to run their business as a business. That is why
surviving private bail agents are so efficient at ensuring the appear-
ance of their clients — at no cost to the taxpayer.”*”?

The US Fugitive Service (USFS), a private company, is part of a
nationwide network of bail enforcement agents who exchange infor-
mation on persons who have skipped bail.** Through this network,
fugitives are easily apprehended even if they move from one state to
another. If an agent of the USFS apprehends a fugitive he has the
power to arrest such a person. The USFS also transports fugitives to
correctional services facilities.

The USFS monitors the compliance with bail conditions by ac-
cused persons. Thus, if an accused person has to remain within a cer-
tain area or not come into contact with certain persons, it is the USFS
which monitors his compliance with such conditions, taking the bur-
den off the police.

No new legislation is required for the legal operation of private
bail enforcement agents in South Africa. A minor amendment to the
Criminal Procedure Act would be sufficient to furnish enforcement
agents with peace officer status. This would enable them to arrest
persons who have broken their bail conditions.®®' Suitably trained
and qualified persons working within the regulated ambit of the pri-
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vate security industry, could be imbued with such powers to enable
them to arrest bail absconders.

Bail accommodation facilities

Bail accommodation facilities (or bail hostels, as they are called in
England and Wales) seek to accommodate certain kinds of awaiting-
trial accused.

Bail is sometimes refused because the accused person poses a
danger to himself, or to his alleged victim if they should come into
contact. These are primarily cases involving assault where the parties
are known to each other, such as spouses or neighbours, or cases
where the accused person is addicted to alcohol or drugs, and a relapse
might cause him to commit further crime. If such accused persons are
employed, the denial of bail has harmful consequences for families
who rely on their income. A solution is to provide accommodation
for such accused where they would be obliged to stay outside of work-
ing hours, curtailing their movements.

Careful monitoring of their comings and goings, their alcohol or
drug intake, or their attendance at counselling sessions for drug or al-
cohol abuse, domestic violence, or anger management, would reveal
any non-compliance on the part of the accused, at which stage bail
could be revoked by the court.

Trained staff at bail hostels in England assist awaiting-trial ac-
cused who intend to plead guilty. They encourage accused persons to
face up to their guilt and to tackle the reasons for it. They also assist
accused persons to salvage damaged family relationships.?? By con-
trast, a remand in custody limits such opportunities, and provides no
facilities to address the reasons for offending in order to reduce the
risk of re-offending.

Bail accommodation facilities could be constructed and managed
by the private sector, and operated on a profit basis. An accused per-
son who is granted bail, on condition that he stay in these facilities,
would have to pay accommodation and other related fees.

The benefits of such facilities are obvious. The taxpayer will not
have to fund the incarceration of awaiting-trial prisoners using such
facilities. Awaiting-trial accused using bail accommodation facilities
will remain in their jobs which would be beneficial to society as a
whole. The accused themselves would benefit as their reintegration
into society would be easier in the event that they are acquitted at
the end of their trial or given a non-custodial sentence.
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Implementation

The above proposals are practical and easy to implement. The bene-
fits of the proposals are numerous. Awaiting-trial accused who have
been granted bail would make room in prison for convicted accused.
This would result in considerable cost savings to the Department of
Correctional Services, and improve its ability to manage and rehabili-
tate the convicted prisoners under its control. Moreover, fewer
awaiting-trial accused would be incarcerated. They would be able to
continue to worl, support themselves and their families, and not rely
on the state for support.

The departments of correctional services and justice would need
to implement the following practical measures to assist aspirant bail
agents, and bail enforcement agents:

® every court and prison should make available a room or rooms to
prospective bail agents in which they can set up an office and con-
duct their business. This should not, however, be free of charge.
Such rooms should be rented out. For an initial start-up period
the rental could be below market values to encourage participa-
tion by as many prospective bail agents as possible;

e the state could enter into a partnership with private entrepreneurs
interested in implementing these proposals. It might be in the in-
terests of the state to assist bail agents in some of their activities.
If the state has an interest in releasing indigent accused persons

on bail it could assist bail agents in raising money for such accused
persons; and

e the Criminal Procedure Act should be amended in the manner
suggested to allow bail enforcement agents to operate effectively.
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CONCLUSION

This study has proposed a variety of ways in which private sector in-
volvement in the criminal justice system can be increased.

The private sector can take over and manage state assets, as has
been proposed for police stations and prisons. The private sector can
supplement and expand services already delivered by the state, as is
the case with private security. The state can increase its effectiveness
and cut costs by outsourcing many of its functions to the private sec-
tor, as has been proposed for all sectors of the criminal justice sys-
tem. And the state can relax its controls over some of its functions,
thereby encouraging greater private sector participation, as has been
proposed for criminal investigations and private prosecutions.

To implement these proposals, and to improve its ability to com-
bat crime, the state could deregulate the private security sector and
not unduly restrict the industry’s ability to deliver an effective service.
The state should also desist from unnecessarily restricting people’s
ability to protect themselves and seek legal redress. In essence, the
state should cut back its level of involvement in the non-core func-
tions of the criminal justice system.

By performing fewer non-core functions itself the state will be
able to do more in the fight against crime. More, because it can con-
centrate on its core duty of apprehending, prosecuting, and convict-
ing criminals, rather than expending its limited resources on
peripheral criminal justice functions. More because private individu-
als, the private sector, and civil society will play a greater part in the
fight against crime. More, because private crime-fighting initiatives
will reduce the financial and personnel burden on the state’s criminal
justice system, allowing it to concentrate its resources where they are
needed most.

Few proposals contained in this study are really radical. The ma-
jority of them require only minor — if any — legislative changes to
be implemented. What is required most is a change in the attitudes
and mind-set of criminal justice policy malkers and administrators,
trade unions, and private sector entrepreneurs. What seemed un-
thinkable only a decade ago — a criminal justice system which is not
a state monopoly — has become necessary and even desirable be-
cause of the state’s inability to get to grips with crime.

Additional research is needed to investigate more radical ways to
further reduce the state’s influence on the criminal justice system.
There are, for example, townships and informal settlements through-
out the country where no formal policing services exist. The state
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only has limited resources to build new police stations in such areas.
Once a decision is taken to do so, it takes years to design and build
one. Moreover, once built, police stations are often filled with badly
trained and unmotivated police officers.

Residents of these areas might gain more from a system of state
issued security vouchers. Such vouchers would be redeemable for po-
licing and security services, or goods. Would a resident of a badly po-
liced township want an ineffective police station with one badly
maintained vehicle to protect him? Or, would he prefer an annual se-
curity voucher valued at, say R340, for every member of his family,
which he could use as he thought fit on security related products and
services??8 With their life and property — and that of their families
— at stake, individual citizens, and not policy makers in far away
Pretoria or Cape Town, should know what products and services best
ensure their safety.

A family of five could use their annual quota of security vouchers
valued at R1 700 to build a fence, instal an alarm system in their
house, or hire the services of a private security firm. (Residents of the
middle-class suburb of Observatory in Cape Town are paying R600
per household per year for a private security service which employs
police reservists to patrol their suburb on a 24-hour basis.) They
could select from a wide variety of services and goods to purchase
whatever serves their security needs the most.

This might be a radical proposal, because it presupposes that it is
not the state but individual citizens who know what is best for them-
selves. Moreover, it seeks to empower citizens to decide for themselves
how they want to go about protecting themselves and their property
within the ambit of the law.

This study does not malke such a radical proposal. It should, how-
ever, serve to stimulate debate and further research on such propos-
als. Individuals need to be empowered to a point where they, and not
the state, have the freedom to choose what kinds of goods and serv-
ices, currently provided by the criminal justice system, they want to
provide themselves, purchase from the private sector, or rely on the
state to provide for them.
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