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EXECUTIVE SUMMARY

This paper 1s prepared 1n satisfaction of the following portions of Delivery Order 18

> NERC Deliverable number 6 “Legal assessment of NERC authority to perform 1ts
principal regulatory functions, including setting and oversight of tanffs and
momtoring market fraud,” with 1ts underlying Statement of Work 1tems I C(2) and
I C(3), and

> Legal and Policy Support Statement of Work 1tem IV A (2) “Provide comments on
draft amendments and modifications to the Wholesale Electricity Market Members’
Agreement,”

Hagler Bailly assisted the National Electricity Regulatory Commussion (NERC) and the
Energomarket State Enterprise in numerous facets of these overlapping 1ssues Documents
created by Hagler Bailly 1n the course of providing this assistance make up the main body of
this report and follow this Executive Summary For the purposes of this report, Hagler
Bailly’s assistance has been segmented 1nto three categories

NERC Tanff and Market Authority

> Difficulties 1n interactions between NERC and the Energomarket Board, the primary
example bemng that NERC orders were sometimes 1gnored Hagler Bailly
recommended steps to eliminate these problems

> NERC’s legal authority over tariffs

> Mergers, acquisitions and other reorganizations by licensees
> Regulation of micronets
> The Energy Efficiency and Energy Saving Work Group, of which NERC 1s an active

member, developed over the course of many months and 1ssued a Recommendation
on Electricity Tariffs Hagler Bailly’s advisors to NERC were the primary authors of
this document, and presented the Recommendation at the meeting of the Program to
Promote Sustainable Development in Ukraine

> The restructuring of the electric power sector has raised 1ssues 1n other agencies
which regulate some aspect of electric power companies The primary 1ssue 1s how to
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levy value added taxes on electric power companies Hagler Bailly therefore
recommended, organized and led a Round Table Conference on these 1ssues for
officials of the Ministry of Finance, the Ministry of Economy, the Anti-Monopoly
Commuittee and the Mimstry of Energy

Energomarket Members Agreement and NERC Authority

The Energomarket Members Agreement (EMA) was drafted by western consultants, and 1t
was adopted by Ukrainian power sector officials before these officials became sophisticated
in modern methods of regulating the electric power sector Therefore, the EMA contained
some elements which did not fully fit in Ukraine Moreover, two years had passed since the
EMA was originally adopted, so that changes needed to be made Accordingly, the
Energomarket Board formed a Working Group to revise the EMA Hagler Bailly was an
active member of the Working Group, both as representatives of NERC and as western and
Ukramian experts The Working Group met an average of two times per week for six months
The memoranda and reports contained 1n this section resulted from Hagler Bailly’s activities
mn this Work Group

Laws and Decrees
There are three groups of memoranda and reports 1n this section

> Electricity Law, enacted October 1997 (see also the presentation by S Golikova in
the seminar under NERC Tanff and Market Authority)

> Natural Monopolies Law, which has been through two readings in the Supreme Rada
but has not yet been enacted

> Presidential Decrees

Hagler Bailly
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@ MEMORANDUM

p-

To Z Butsio, L. Goncharova, A Gridasov

CcC D Wolcott, J Stanfield, D Heman, H Thornber, L. Dulneyv,
S Vyshinskiy, E Samberskaya

From Svetlana Golikova

Date 25-SEpP-97

Subject Interaction between NERC and the Market Board

Recently the circumstances that sometimes result in misunderstandings between NERC and
the Market Board have occurred In some cases the Board ignores NERC letters and does not
meet the requirements of the Commuission To regulate the relations between NERC and the
Market Board [ suggest that NERC 1ssues an order containing the following

I Agenda

At tts meetings the Board takes the decisions on whether to include this or that i1ssuc to the

Agcnda of the next Board Meeting At the period between monthly Board Mectings the

following persons have a nght to make the suggestions as to the Agenda

e Voting and Non-Voting Directors

e Market Members

¢ Market Banker and Market Auditor

e The Head of Energomarket State Enterprise

o The Head of the Secretariat (within the authonty of the Secretariat, including the
applications of potential Market Members on joining the Market)

e Consultants

Primanily the Agenda stipulates the consideration of issues related to the compliance with the
previous Board decisions reflected in the relevant NERC orders

The applications of other legal or physical persons to the Board are generalized by the
Secretaniat and included into the Agenda (Section “Miscellaneous’ ) in case 1f these 1ssucs arc
within the competence of the Market Board

The suggestions on the 1ssues to be included into the Agenda of the next Market Board
meeting are to be submutted, as a rule, three working days prior the Board meeting

The Agenda 1s approved by the Board at the beginning of each Market Board meeting

2 Preparation to the Market Board meeting

Since the Board establishes the Working Groups (further referred to as WG) related to the
1ssues considered according to the Agenda, the following procedure of decision making s
offered

Hagler Bailly Consulting Inc




e The Board takes a decision stipulating the task for the Working Group (persons
constituting the group and 1ts Head are appointed by the Market Board)

¢ The Board decisions are approved by NERC

¢ According to its authontyl the Working Group has meetings, discusses the 1ssues and
submuts 1ts proposals as to draft Market Board decisions The Secretanat of the Board
(Secretanat staff 1s present at the Working Group meeting with the purpose to take notes
for the Minutes of the Meeting) types the Minutes and Working Group draft decisions and
submuts them to Voting and Non-Voting Directors, the Head of the Working Group and
other interested persons, consultants mncluding, not less than two working days prior the
Market Board meeting The Head of the Working Group has to be present at the Market
Board meeting

3 The submission to NERC of draft Market Board decisions

The Board Secretanat has to not less than two working days prior the Market Board meeting
submit to NERC the draft decisions (including the issues to be discussed by the WQG) related
to the following

+ amendments to the Market Members Agreements as well as to 1ts Appendices

¢ system that insures the Market operation

¢ any 1ssue that influence the nghts and obligations of the licensees - the Market Mcmbers
¢ civil and legal relationships among the Market Members

¢ admussion of new Market Members

¢ rights and responsibilities of the clectricity consumers

The decisions taken by the Market Board Exccutive Commuttee2 to be sent to NERC not
more than three working days after the Executive Commuttee meeting, but not later than the
date when Market Board starts its meeting The Agenda of the Executive Committce meeting
1s to be sent to NERC one working day prior the date of the Executive Committee meeting

4 Participation 1n the Market Board meetings

The Non-Voting Director, being an official Commussion’s representative, 1s dircctly
appointed by NERC The Chairman ot the Commission may impose on any Commussioncr
the functions of the Non-Voting Director The Working Body representatives and consultants
arc present at the Board meetings, however they can not fulfill the functions of the Non-
Voting Director

The Non-Voting Director takes part in the Executive Committee meetings NERC draws
consultants in the work of the Market Board

The Market Secretariat has to reflect in the Market Board Minutes the speeches of the Non-
Voting Directors related to the decisions that are put to the vote

1 The Provisions of the Working Groups are to be approved by the Board and attached to the Agreement
2 Since the Agreement does not stipulate such a body but n practice it works 1t 1s necessary to clarify the
authorities of the Executive Commuttee
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5 Submussion of the Market Board decisions for NERC’s approval

According to the Market Members Agreement, within five days after the Market Board
meeting the Board Secretanat submits for NERC’s approval the decisions taken by the
Market Board that relate to 1ssues stipulated mn 1tems 2 and 3 of the present memo and the
other ones The decision 1s drawn up as an extract from the minutes, contains the number and
other attributes of the Market Board Minutes, voting results and suggestions of the Non-
Voting Directors in case if they differ from the decision taken by the Board

The Market Board decisions related to the 1ssues stipulated 1 1tems 2 and 3 of the present
memo have to be agreed with NERC According to item 15 1 2 of the Market Members
Agreement, NERC has to inform the Board about its decision within ten days

6 Approval of the Market Board decisions

According to the Presidential Decree of March 14, 1995 and Market Members Agreement

the Commussion 1s the state body that observe the compliance with the Electricity Market

Rules It means that any order i1ssued by ESE Board and related to the activity of the ESE as

o Settlement System Adminstrator (item 72 5 of the Market Members Agreement)

e Market Funds Adminustrator (item 15 2 1 of the Market Members Agreement)

e the body implementing the functions of the centralized dispatch administration (according
to item 4 of the Wholesale Electricity Supply License)

has to be agreed with NERC according to the standard procedure

The Market Board decisions related to the issues reflected it items 2 and 3 of the present

memo are to be agreed with NERC

NERC 1ssues relevant Orders approving the Board decisions In case 1f NERC docs not agree

with the Board decision 1t 1ssues the order containing the grounds for non-approval

(references to legal and normative acts, licenses, Market Members Agreement and Market

Rules, etc)

The orders related to the Board decisions are to be sent to the Board Secretaniat that informs

Market Members, the ESE and other interested persons about them According to item 15 of

the Provisions about NERC approved by the Presidential Decree of March 14, 1995, the

decisions taken by NERC are to be complied with

7 Appellation of NERC decisions

NERC decisions (orders) may be appealed according to the standard procedure to the
Antimonopoly Commuttee or to the court depending on their authonty

Since only the legal person can be claimant in the court, and the Board 1s not the one,
according to the Board decision both the licensee and ESE, being the legal person, may
appeal NERC decision to the court In that case ESE will act on behalf of the Market
Members

Basically, the suggested system of preparation, consideration and approval of the Board
decisions 1s aimed at the fact that all the disputes between the Board and NERC will be
settled directly by the parties

Hagler Bailly Consulting Inc



For NERC to deal more efficiently with the mentioned 1ssues 1t will make sense to establish
the separate Energomarket division constituting of highly qualified energy experts,
economusts and lawyers

Hagler Baully Consulting Inc
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MEMORANDUM
To P Shapiro, D Wolcott
Cc M Madland, A Parinov, J Stanfield, J Moran
From Svetlana Golikova
Date 2 September 1997
Subject Electricity Retail Tariffs for Residential Customers

New residential tariffs were approved by the NERC Executive Order No 337 of May 15

1997 which was registered with the Ministry of Justice on June 3, 1997 By its Order No 428

ot 07 01 97 NERC made relevant amendments to its Order No 337 (registered with the

Ministry of Justice 07 17 97) which stipulated that new residential tariffs would be effective

from August 1,1997

The legislation of Ukraine provides for the following procedure of the state registration of

normative and legislative acts

1 According to the Decree of the President of Ukraine dated 3 October 1992 all normative
acts shall be subjcct to the state registration in the Ministry of Justice of Ukraine and
become cttective 10 days following the date of their registration 1f a later date o
cHectiveness is not provided
T'o enforee the Prestdential Decree dated 3 October 1992 the Cabinet of Minsters
Resolution No 731 of 28 December 1992 approved the Procedure on the State Registration
of Normative Acts of Ministries and Other Exccutive Bodies which stipulated that the
Minustry of Justice shall keep the State Regrster and register normative acts within 15 days
(in the complicated cases - up to 25 days)

(8]

The Decree of the President of Ukraine dated 10 June 1997 established a formal procedure
of publicizing the normative and legal acts and their coming into torce  This Decree
stipulates that the normative and legal acts should be published 1n the otficial editions

( Offitstymy Visnyk of Ukraine *“Vidomosti of Verkhovna Rada of Ukraine  newspaper
‘Uriadoviv Courter ) and only after their official publication in these cditions publication
in other mass media 15 possible

The Ministry of Justice shall be under obligation to publish the normative and legal acts in
the ‘Offitsiyniy Visnyk of Ukraine’

I

[n order to implement the CM Order No 14902/22 of 24 July 1997 On Suspension ot
Activities to Increase Electricity Tariffs NERC i1ssued 31 July 1997 the Executive Order No
539 On Suspenston of the NERC Executive Order No 337 and No 428

According to Vyshynskiy information 27 August 1997 the NERC Executive Order No 559 of
31 July 1997 was registered with the Justice Ministry This means that the otficial

suspension of new tariffs will take place on 7 September 1997

C\CommomNERC\Tartt s \MEMO_GolikShapiro_resid dod\T Mardan
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Such srtuation with the suspension of the NERC Executive Orders Nos 337 and 428 results
in the fact that new electricity tariffs are valid from 1 August 1997 till 7 September 1997

Several Oblenergos (Donetsk, Kharkiv, Crimea) already applied to NERC with request to
clanfy the situation, since the local mass media published in August the NERC Executive
Order No 337 and thus the public became aware of new electricity tanffs

Besides, the Oblenergos are concerned that the tax mspection authorities may demand
collections under the new tariffs in August because the new rates have been valid within the

entire month

In view of the above said 1t would be reasonable that NERC should provide clanfication on
these matters

Hagler Bailly Consulting Inc
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NATIONAL ELECTRICITY REGULATORY COMMISSION OF UKRAINE

S Vyshynsky, Deputy Director
Licensing and Pricing Department

Hagler Bailly

July 6, 1998
No 06-39-06/148

The Licensing and Pricing Department of the NERC’s Working Body 1s requesting Hagler
Bailly to render a consulting assistance in respect of 1ssues arising 1n the course of licensing
entrepreneunal subjects that follow

1 How should the NERC react when a monopolist 1 an activity 1s divided to form two
entities as legal persons? What are the consequences of such processes? Does a newly set
up entity need to be licensed or 1s there a possibility for 1t to operate under a single joint
licence which has already been 1ssued before?

(8]

What are the ways of licensing micronets created after restructunng such sectors which
have never been subordinated to Minenergo, and whose major activity 1s operation and
maintenance of electrical networks which they possess or are in charge of ? Is 1t necessary
to take into account that some of them carry out activities 1n electricity supply and others
do not? What pricing system should there be 1n such cases and how should a customer
connected to such networks be protected?

3 Is it necessary to license entrepreneurial sub,ects (consumers) which transmit (and also
sometimes supply) electricity as a result of the state policy which existed earlier and which
was aimed at electricity supply to industrial centres, using their networks and installations”
If so, should the same requirements apply to any such entrepreneunal subjects 1n respect of
their licensed activity as to other hicensees subordinated to Minenergo or should a new
(simplified) license be created? What 1s the principle for setting a retail electricity price for
a consumer (subconsumer)? How should interests of all subjects such as an oblenergo, a
transmitting consumer and a subconsumer which operate under this scheme be kept 1n
balance?

4 There 15 2 need to define the term “sales™ over the period when the tax privilege in respect
of VAT on electricity sales transactions 1s in force

¢ an oblenergo sells electricity to a consumer,

T CammontNERCMemos'S Vvshvnshy s Letter R= Assistanc Rear est 07069%\N GolizovatJuly ™ 1998
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e 2 main consumer sells or resells electricity to a subconsumer? What 1s liable to VAT m
this case?

5 How do subsidy certificates suggested by Hagler Bailly consultants so as to create a
possibility to compensate oblenergos’ losses resulting from electricity supply to those
consumers which enjoy payment privileges comply with the present law of Ukrane?

6 How should the NERC act while determining whether liquidation, reorganisation in the
form of a merger, privatisation, etc complies with the Conditions and Rules for Carrying

QOut Licensed Activities?

7 What are the peculianties of hicences for activities carned out using leased installations
when leased property 1s being privatised”?

The Licensmg and Pricing Department would greatly appreciate if consulting matenals could
be received before July 20, 1998

S Vyshynsky
LPD Deputy Director

CACamman'NFRCW emne'S Vvchvnsky s | etter Re Assistance Reaguest 170698 N Golizovaluly 7 199%



MEMORANDUM
To S Vyshynsky
From J Stanfield
Date 28 July 1998

Subject Reply to Letter No 06-34-06/148 of 6 July 1998

This memorandum contains our proposals in reference to the 1ssues raised in your
letter of July 6, 1998

1 Regarding the 1ssue of possible implementation of entrepreneurial activity bv the
power sector entities on the basis of a common license we would like to advise that
according to the CL 4 of the Act of Ukraine ‘On Entrepreneurship” a license 1s a
permission issued to a certain entity on condition this entity acts in compliance with
the rules of carrying out entrepreneurial activity (in Ukraine there 1s a principle of
issuing licenses only to a particular body) the transfer of licenses to other legal and
physical bodies being forbidden In line with that one legal body can act on the basis
of one license

[t reorganization of a monopolistic entity took place 1n the form of scparation then
the entity that was separated shall keep the old licenses without changes A new
separated entity will have to get a new ficense sinee 1t 15 a new legal person and
subject to the Act of Ukraine “On Entreprencurship * relative to prohubition to transfer
licenscs to other legal person

Redrawing of a license is possible only in case of changing an address or a name of a
legal entity (1f the change of a name 1s related to reorgamization) This means that a
legal entity keeps its status but its organization torm or the torm of ownership has
been changed or separation trom it of a new entity or merging with other legal body
takes place That 1s reorganization can take forms of merging separation or
transformation (change of 1dentity) Other kinds of rcorgamization require applying tor
a new license tor a new legal person

[t reorgamization of a monopolistic entity took place by dividing it, then the entity
which held the license does not exist any longer 1t was liquidated and hence new
entities have to get new licenses for all respective kinds of activity

[f a monopolistic entity was liquidated and 1its property was transferred to the entity
which operated this property and new entities were created on the basis of this
property then according to p 7 of Cl 4 of the Cabinet of Ministers Resolution No 316
of May 17 1994 On Procedure for Issuing Licenses to Entrepreneurial Entities for
Carrying out Particular Kinds of Activity a license becomes ineffective after an
entrepreneurial entity stopped its activity

C Commoen\NFRC\Memos\Stantield s Mumo ot 07 28 98 doc'N Shevchenho



For example

In line with the Decree of the Minister of Energy of Ukraine the national joint stock
electrical company Ukrenergo 1s being created The company is being created on the
basis of the NDC From the legal viewpoint this means that both status and the name
of the NDC 1s being changed This 1s a kind of reorgamization accompanied with the
change of the name According to p 12 of Article 4 of the Act of Ukramne ‘On
Entrepreneurship” in case of such changes a licensee has to apply for redrafting the
license 1t held before the reorganization The next provision of the minister’s decree
stipulates reorgamization of Ukrelectroperedacha by means of merging 1t with
Ukrenergo The result of such merger 1s actual liquidation of the licensee
Ukrelectroperedacha and that 1s why Ukrenergo shall have to get a new license for
carrying out electricity transmission by high voltage networks As a result of forming
Ukrenergo 1t has to redraft the license of the NDC on the wholesale supply because of
changing the name and to get a new license for carrying out electricity transmission

2,3 Legal aspects of pp 2.3 are the following

In line with Cl 4 of the Act of Ukraine ‘On Entrepreneurship’ only those kinds ot
activity which are specified 1n this Act are subject to licensing Cl 1 of this Act
stipulates that entreprencurship 1s systcmatic activity at one s own mitiative and rish
aimed at production of commodities  fulfillment of tasks providing scrvices and
trading with the purpose of gencrating profit I such activity 1s implemented without
the mentioned purpose or 1n order to satisty onc s own needs this 1s not considered as
entreprencurship and 1s not subject to licensing This 15 notified 1n paragraph 2 p 3 of
the Letter of Arbitration Court No 01-8/453 ot June 26 1995

[n case of generating profit from electricity transmission this activity shall be hiable to
licensing since Article 4 of the Act of Ukrame “On Entreprencurship” considers
electricity transmission irrespective of volumcs, qualitative teatures of networks as
licensed kind of activity The Electricity Law of Ukraine makes exception regarding
necessary licensing only for entrepreneurial entities nvolved n electricity gencration
of spectfied volume (p 4 Article 13)

Resolution of the NERC No 30 ot July 31 1996 ‘On the Procedure of Issutng Licenses
for Carrying Out Entrepreneurial Activity on Electricity Transmission by Local
Networks also envisages that the activity on electricity transmussion by local
networks which belong to entrepreneurnal entities and are operated by them solelv tor
their own needs is not subject to licensing

The same Resolution of the NERC provides for electricity transmission volume (10
m kWh per year) above which 1t 1s necessary to get a license The authority to set up
this volume 1s within NERC’s competence in line with p 4 (6) of the Provisions on the
National Electricity Regulatory Commussion of Ukraine which were approved by the
Presidential Decree No 335/9 of April 21 1998 which stipulates that the NERC with
consideration for legislation shall determine the factors below which entrepreneurial
entities are allowed to carry out their activity without licenses It the electricity
transmussion volume by these networks was lower than one mentioned above then in



1996-1997 entities’ activity was not licensed But this exclusion became meffective
on January 1 1998 (which was approved by Resolution of the NERC No 1157 of
December 18, 1997 ‘On Establishing the Term of Licensing of Entrepreneural
Activity on Electricity Transmission by LVN’) and that 1s why activity on electnicity
transmission 1s not licensed due to the lack of features of entrepreneunal activity or
when activity on electricity transmission 1s done solely for entity’s own needs

Besides, licenses are 1ssued to the power sector entities which are involved 1n such
kinds of activity as generation, transmission and supply of electricity The Electricity
Law of Ukrane treats all entrepreneurial entities involved 1n electricity generation,
transmission and supply as power sector entities, irrespective of their business
atfihation and forms of ownership Hence, the legislation of Ukraine does not
envisage any difference between licensed entities with consideration for their
admimstrative atfiliation Whether Minenergo’s entity or independent commercial or
other legal entity 1s being licensed 1s not important 1t 1s the kind of activity that 1s
liable to licensing

Proposals regarding customers which have sub-customers (micronets)

In principle Conditions and Rules of licenses on transmussion ot clectricity by local
clectricity networks put no difficulties for 1ssuing such licenses to all entrepreneurial
entities engaged 1n this kind of activity The problum s the existence of a great
numbcr of cntitics than make the 1ssuance of standard licenses and control over the
licunsed activity practically impossible

We propose such actions on regulation of activity n electricity transmission and
supply at the regulated tariff of micronets

Il To work out precise classification ot types of ‘complcx customers In
classification the following should be taken nto account

a) necessity to receive subsidy certificates (availability of residential customers and
agricultural entities among the electricity customers)

b) possibility of direct connection to the main and interstate networks

c) level of voltage and number of connections to the network of oblenergo
d) location ot one or several oblenergos 1n the territory

¢) number of customers and micronets ot lower levels

f) financial standing of companties technical state of networks,

g) availability of skilled statf for operation with Energomarket,

h) types of activity

2 To study the number of customers of each type with different volumes of internal

consumption and supply to micronets
C \Commonm\NERC\Mumos\iSmem28July doc \L Gorbunova



3 To determine for each type of customers limit values of consumption or supply for
which licensing 1s a must (so as would be feasible for the NERC to license and
regulate some limited number of entrepreneurtal entities)

4 To lay down procedures and rules for transfer of transmission lines to oblenergos

5 To work out procedures on cases when such free transfer 1s obligatory (in this case
possible 1s the demand of an entrepreneurial entity to cover his costs of maintenance
of networks over a period of one year)

a) bankruptcy,

b) impossibility because of financial problems to maintain networks in good
technical state,

¢) systematic violation of Electricity Usage Code,

d) systematic violation of rules on servicing residential customers

6 Licensing variants

e Special license tor electricity supply at regulated tarift allowing the clectricty to
be purchasced not from the Wholesale market

e Standard licenses 1ssued to entreprencurial entities the volume of supply of which
exceeds the limuts set for relevant category (¢ g for “complex customers™ located
in the territory of several oblasts such limits will be lower as compared with those
set tor “complex customers™ located 1n the territory of one oblast)

e Regulation n respect of small “complex customers” following the Electricity
Usage Code and rules specially developed (where it 1s nccessary to envisage
sanctions for violation) These rules will be different from Conditions and Rules
of a license and won't stipulate obtaining of a special permit

7 To collect regularly information on the number of “complex customers of various
categories and size adjust methods of their regulation

8 Regulation of prices s the most difficult problem In our opinion electricity

supply at regulated tanff shall be effected only under a hicense standard or simplified
Without a license a relatively small complex customers can carry out activity only
in electricity transmission

9 Any approach should envisage recovery of costs These are two major approaches

e Adding a special tanff “of complex customers” to oblenergo tanffs,
¢ Including costs of * complex customers * in uniform oblenergo tariff

10 If only two levels of voltage are available, applying the retail taniff formula to
“complex customers” may result in considerable increase in the retail price as



compared with the price set for the simular oblenergo customers So 1t 1s proposed that
the use shall be made of four levels of voltage, including the additional level of
voltage for residential customers, to take into account costs of maintenance of nternal
networks 1n apartment buildings

11 Final recommendations may by given only after studying a specific situation
namely, the number of “complex customers” of various categories, structure of costs
of such customers, as well as real tendencies in this 1ssue (for example, how many
networks of such-customers can be in fact transferred to oblenergos, how many
relevant entrepreneurial entities were privatized or are subject to privatization, what a
situation 1s 1n respect of social entities of such privatized companies, what a technical
state of networks 1s)

12 Selection of variants in some aspects 1s purely political (for example whether the
stmular customers may have different taritfs depending on thetr pattern of connection
whether oblenergo transmission networks and transfer of social entities to communal
ownership will be encouraged in every possible way) Given specific data, consultants
could analyze economic implication of different variants selected

13 W propose starting, together with the NERC systematic study of the situation in
respect of ‘complex customers  collection of statistic data which makes 1t possible
to submut specific recommendations

4 Any sale of electricity shall not be hable to VAT over a validity period of
exemption of electricity sales from VAT Sales shall be understood according to the
Law of Ukraine “On Value-added Tax as any operations which are effccted under
agrecements on purchase/sale barter supply and other civil agreements which stipulate
transter of property rights to commodities for compensation srrespective of terms of
its giving, as well as operations rclated to free procurement of commoditics
Proceeding trom the above there 1s no difference for the Law whether oblenergo sclls
electricity to customer or major customer resells electricity to sub-customers — all that
shall be considered as sales to be hable to VAT Subject to taxation shall be electricity
sales Taxpayer shall be each electricity seller which 1s obliged to deduct and remut to
the budget taxes to be paid by the buyer It 15 marginal cost of electricity 1e the
difference between the price at which a licensee purchases electricity and at which 1t
sells electricity, that shall be hiable to 20 % tax rate

5 Subsidy Certificates enforced by Resolutions ot the NERC On Procedure of
[ssuing Subsidy Certificates # 701 # 703 of 28 May 1998 are one of the methods of
state regulation of prices and tariffs The NERC shall participate within 1ts authority
in laying down Market Rules and pursuing taniff policy Market Rules shall be set by
Market Members since they are independent entrepreneurial entities and pursuant to
Article 15 of the Law of Ukraine “On Entrepreneurship” the state shall establish its
relattons with them on the basis of price policy and pricing rules And Subsidy
Certificates are part of the price formation in the WEM and are therefore legal

A subsidy certificate 1s in its economic form no ditterent from current practice in the
electric industry and many other industries For example today Vinnvtsaoblenergo 1s



charged a different price at wholesale than Zaporyzhiaoblenergo 1s charged This
constitutes a subsidy provided by the customers of Zaporyzhiaoblenergo to the
customers of Vinnytsaoblenergo A subsidy certificate would perform this same
function, by charging Vinnytsaoblenergo a different price at wholesale than
Zaporyzhiaoblenergo 1s charged The form this different price takes 1s a refund of a
portion of the payments made by the oblenergo during the prior month Therefore
perhaps NERC could rename the subsidy certificates “refund certificates ”

It 1s imperative to note that without subsidy certificates (or refund certificates) the
market structure established in the electric sector in Ukraine cannot work If an
oblenergo 1s required to serve some subset of 1ts customers at a price below cost, then
by definition 1t loses money on those sales In order to make a normal reasonable
profit, it must either (a) make higher than normal profits on some other subset of its
customers by charging them a price higher than the cost of serving them or (b) have
its losses paid for by some third party Option (a) would not be fair to the other
customers of the oblenergo, because they would be torced to pay at a local level for a
subsidy imposed at a national level In addition, in practice the highest subsidies (in
Hryvna per MWh) under option (a) would be paid by customers in high cost
oblenergos who already were being charged a higher than average price Option (b) 15
the subsidy certificate program

6 As to the NERC role in consideration of 15sucs on reorganization liquidation and
privatization of clectric power entities 1ts authority 15 set out 1n par 3 Scction 2
Article 12 of the Law ot Ukramne On Llectriaty Scctor and Item 4 (10) of
Provisions on the National Clectricity Regulatory Commussion of Ukraine approved
by Dccree ot the President of Ukraine No 335/98 of 21 April 1998 The NERC shall
determine the compliance of hiquidation rcorganization in the form of mergers
consolidation or participation 1n corporations as well as purchasing or take-over of
more than 25 % of shares of asscts of cntreprencunal entitics with conditions and
rules tor carrying out licensed activity This means that impact of the NCRC on the
said processes 1s etfected only through the licensing mechanism  Licensees shall
inform the NERC about the above mentioncd actions and 1f ncgative cftects are likely
to occur the NERC can terminate or cancel the license While terminating the license
the NERC may determine the method and time to bring entitics or therr actions in
compliance with the requirements for hcensed activity

Information about the United States on this issue

The Federal Energy Regulatory Commussion in the United States tollows what we
believe 1s a sensible policy towards mergers and acquisitions FERC s jurisdiction
over mergers 1s provided in Section 203 of the Federal Power Act

No public utility shall sell lease or otherwise dispose of the whole of
its facilities subject to the jurisdiction of the Commussion or any part
thereof of a value 1n excess of $50 000 or by any means whatsoever
directly or indirectly merge or consolidate such facilities or any part
thereot with those ot anv other person or purchase acquire or take any

10



security of any other public utility, without first having secured an
order of the commuission authorizing 1t to do so

In ruling on whether a merger 1s acceptable, FERC considers seven factors

The effect of the proposed merger on operating costs and rate levels

The contemplated accounting treatment

The reasonableness of the purchase price

Whether the acquiring utility has coerced the to-be-acquired utility into
accepting the merger

The effect of the proposed merger on the existing competitive situation
Whether the consolidation will impair effective regulation either by the
FERC or the appropriate state regulatory authority

7 Whether the merged companies can be operated economically and
efficiently as a single entity

AW —

[@ W V]

In operation, FERC concentrates on factors 1 and 5

Utilittes merging 1in the United States always assert that they merging because their
combined operations will operate at lower cost and thereby benefit consumers by
lowering their prices While 1t 1s debatable whether these assertions are in fact true 1n
the absence of compelling evidence that the opposite 15 true or that competition will
decline (factor 5) and therctore the reduced operating costs will not bencfit
consumcrs, FERC will authorize the merger

In Ukraine, a merger between any two oblcnergos would tend to reduce operating
costs Generally, the oblenergos in Ukraimne are much smaller than the minimum
efficient scale of distribution companies That 1s by merging the oblenergos could
enjoy economies of scale, reducing their average operating costs Even more
economically beneficial would be a merger between an oblenergo and a micronet as
the typical micronet 1s far too small and economically nefficient

Competition can be affected by a merger Suppose for example that two of the four
thermal generating companies 1n Ukraine were to apply to NERC tor authority to
merge their operations In such a casc 1t could well be that competition could be
severely impaired raising the price generating companies could charge (in the
absence of the fuel constraints that Ukraine temporarily 1s suffering today) which in
turn would raise the price paid by retail consumers If it seemed likely that the price
charged to retail electricity consumers would rise significantly as a result of the
merger then NERC should reject the merger In the case of merging oblenergos there
may be an exception, in the case of the largest oblenergos such as Dniproblenergo and
Zaporhyzhiaoblenergo, to the general rule that mergers of oblenergos would be
beneficial This 1s because their market share after merger could be so large that they
might be able to exert monopsony power to manipulate the wholesale electricity
market Analysis of competition 1s somewhat complex, and will not be discussed in
detail in this memorandum



7 If 1n the process of privatization a new owner of assets will be a person that was the
lessee of these assets, then the lessee (now a new owner) shall inform the NERC about
this and 1ts license shall remain unchanged since 1t does not termunate 1ts type of
activity under a license granted except cases when in the process of privatization its
name or location have been changed In this case its license 1s be redrafted

If the lessee uses the equipment n privatization of which 1t does not participate, then
under 1ts lease agreement 1t can use 1t further by re-signing 1t with a new owner or, 1f
such condttions are not stipulated in the agreement, shall make a new lease agreement

Permut (license) shall be 1ssued to the lessee for the type of activity as such, and not
for type of activity carried out on leased equipment
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COMMENTS ON “PROPOSALS FOR IMPROVEMENT
OF CURRENT ELECTRICITY TARIFF SYSTEM IN UKRAINE”
Jim Stanfield and Sasha Petrov, Hagler Bailly
April 22, 1998

Real-time pricing and curtailments
e Paper correct that

e current system of administrative curtailments 1s mefficient
s a price-based system of curtailments should be used instead

e In any proposed wholesale pricing or curtailment system, the following constraints

must be observed

¢ The costs incurred by and revenues recetved by Energomarket for energy

purchases and sales should be equal

e The costs incurred by and revenues received by an oblenergo for the

energy portion of 1ts cost of sales should be equal

e The Energomarket rules, the licenses 1ssued by NERC, and the Clectricity

Law must be adhered to

e A problem The ratio between peak and off-peak prices which the paper caleulates
as necessary to eliminate administrative curtailments 1s about 10-to-1 The ratio at
wholesale between peak and off-peak prices under today’s Energomarket rules 15
far less than 2-to-1 As a consequence, a 10-to-1 ratio would require scveral
administrative decisions that would interfere in the operations of Energomarket

e The “correct” peak and off-pcak prices

e Reallocation of Energomarket costs between peak and off-peak generation
e Reallocation of Energomarket revenues between peak and off-peak

suppliers

customers that are not curtailed

Energomarket concept

Hagler Bailly Consulting Inc

Proposed solutton a market-based system under which customers could
voluntarily be curtailed in return for monetary compensation paid by those retail

Second potential problem the increasing block tariffs and demand charges which
the paper recommends are difficult (though not impossible) to reconcile with the
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Environmental surcharge

* An environmental surcharge 1s perfectly acceptable 1n principle

Consumers should pay the full cost of their consumption
The costs of pollution are now external to the price charged for electricity

e Damages from pollution are difficult to calculate

Whether there 1s any health effect from high voltage transmission lines 1s
not clear, but the preponderance of the evidence 1s that there 1s not
For the other three sources of pollution

o What are the health effects?

e What 1s the monetary value ot those health effects?

e Problems with the paper s proposal

Charging all electricity customers 1n an oblast the same environmental
surcharge discriminates
e In favor of persons who live 1n the oblast but who arc unaffected by
the pollution
e Aganst persons who hve in naghboring oblasts but who arc
aftected by the pollution
An Independent Electricity Supplier may have customers (n more than one
oblast, so that charging 1t different prices for different customers would be
an administrative burden
The paper provides no penalty on the source of the pollution or any other
incentive to the polluter to reduce the pollution level

Alternatives

A tax per unit of pollutant emitted by a plant with the tax levied on the
plant
Tradable rights to units of the pollutant

There must be a proposal concerning the distribution of the money collected by

the environmental surcharge

Hagler Bailly Consulting Inc
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To EEES Work Group members

From Program Secretariat

Date 6 May 1998
Recommendation
Electricity Tanffs

Executive Summary

The Cabinet of Ministers’ recent approval of the Financial Recovery Plan for the Power Sector
of Ukraine (FRP) provides a valuable opportunity to address pressing electricity tariff issues in
the context of a comprehensive power sector reform program  Success of the Plan requires
implementation of tanff structures that are market oriented, consistent with existing law, and
which can be implemented in accordance with time deadlines set out in the plan In order to
meet these criteria, the Energy Efficiency and Energy Saving Work Group recommends

(1) implementing retaul tarffs according to the Regulated Tanff Supply License previously
introduced by the National Energy Regulatory Commussion (NERC), and (11) implementing
wholesale electricity tariffs according to the Energomarket rules Further, the Work Group re-
emphasizes 1ts previous recommendations that voluntary demand curtailment mechanism be put
in place in Ukraine and that wholesale and retail metering programs be implemented with the
proceeds of the World Bank Electricity Market Development Project (EMDP) loan, should 1t be
reinstated

Introduction

The Energy Efficiency and Energy Conservation Work Group' early on identified the absence of

' The Work Group comprises representatives of a number agencies and organizations that are directly involved in
power sector issues several of which are or have been engaged n independent efforts to address tariff 1ssues
Government agencies include the National Electricity Regulatory Comnussion (NERC) the Munustry of the
Economy the Mumistry of Energy, the State Commuttee on Energy Conservation and the State Comumuttee on

Energy Efficiency and Energy Saving Work Group PoGoua Ipyna 3 eHeproetieKTHBHOCTI Ta eHeproabepeXeHHA
¢/o Environmental Policy & Technology Project nput [Tpoexn Exonoriunor Momrmvky 1 Texxonorn

4 Bohomoltsia Street 3rd Floor Kyiv 252024 Ukraine Yxpaa 252024 Gnp wyn Boromonsust 4 3-ff non

Tel (044) 247 5634 247-5635 Fax (044) 247-5638 Ten (044) 247-56-34 247-56-35 Qaxc (044) 247 56-38

The Program s supported by the United States Agency for Internanionul Development (USAID)
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transparent, rational, market-based tariffs as among the most significant obstacles to energy
efficiency in Ukraine The complexity of the tariff problem, as well as the economic and
financial crisis facing electricity producers and consumers, make tariff setting and
implementation among Ukraine’s most difficult energy problems

The Cabinet of Minusters recently took a positive step toward dealing with the tanff issues, and
with the crisis in the power sector as a whole, by approving the Financial Recovery Plan for the
Power Sector of Ukraine (FRP) ? The FRP requires a number of power sector reforms,
including implementation of market-based retail tariffs’ and wholesale tariffs based on
Energomarket Wholesale Market Rules *

Background

Ukraine’s power sector crisis (s due, in part, to the fact that electricity revenues do not cover the
costs of system operations creating a shortage of revenues to purchase fuel, make repairs, and
invest in new technology and equipment Despite the power system'’s overall capacity to generate
power (n excess of the county’s needs, the system experiences severe imbalances during peak
demand hours, especially during the winter months To alleviate the electricity deficits that
result from these imbalances, and to maintain the stability of the system, the National Dispatch
Center and local electric companies (oblenergos) regularly impose mandatory curtailment
through forced partial load disconnection, whereby entire residential districts, large industrial
enterprises and public utilities are involuntarily disconnected from the electrical network
Nationwide, revenue losses resulting from mandatory curtailment run into the hundreds of
millions of dollars per year Implementation of a rational tariff structure which reflects the actual
cost of energy generation and transmission is a key element to establishing sustainabulity and
economic viability in Ukraine's restructured power sector

The cost to produce one kilowatt hour (kWh) of electricity fluctuates greatly with the time of day
and season * Under the rules of the Energomarket State Enterprise (Energomarket), oblenergos
will carry out settlements with the Energomarket Pool on an hourly basis These fluctuations are
therefore reflected in the wholesale electricity price within the Pool However, end consumers’
(1 e, the oblenergos’ customers’) retail tariffs are not, in practice, based on Energomarket Pool
prices

The National Energy Regulatory Commussion (NERC) 1s charged under the Law of Ukraine

Geology Non-government organizations include the Institute of Energy Conservation and Energy Management of
the National Technical University of Ukraine USAID power-sector restructuring contractor Hagler Bailly

Consulting and the Association of Independent Energy Suppliers of Ukraine In particular extensive work has been
carried out wn the area of tariff reform by representatives of the [nstitute of Energy Conservation and Energy -
Management of the National Technical University of Ukraine including Work Group members A. Prakhovnik and

V Nakhodiv The Institute s research and assistance to the Work Group has been very valuable in preparation of
these matenals

* Cabinet of Munisters Resolution No 508, 8 Apru 1998

' FRP paragraph §

* FRP, paragraph 6 The Rules are set out in Schedule 2 of the Energomarket Members Agreement
! See the attached Cost Structure chart for the cost elements of tariffs w 1977

The Prugram s supporred by the United States Agency for International Development (USASD)
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“On the Electricity Sector” (Law on Electricity)® with regulation of electricity tariffs Prior to
implementation of the Electricity Law, this authority was granted to NERC under a Presidential
Decree 7 Pursuant to this authority, NERC established the Regulated Tariff Supply License
which sets out retail tariff formulas * These formulas provide for time-of-use tariffs One of the
factors in the formula is the licensee’s hourly Energomarket price for electricity * (In the case of
customers that are not metered, the licensee’s average monthly price s used )

Although the Regulated Tanff Supply License was promulgated in August 1996, the formula 1s
not currently being applied by electricity suppliers Rather, retail tanffs are currently set under
either the one-zone or the two-zone tariff system ! Under the one-zone taniff, which applies to
consumers with installed capacity of up to 750 kilovolt amperes (kVA), a fixed rate per kWh 1s
paid for actual electricity consumed, regardless of the time of day or season Under the two-zone
tariff, which applies to consumers with installed capacity of more than 750kVA, consumers pay
for actual electricity consumed (the “consumption component™), as well as for the declared
maximum capacity they have commutted themselves not to exceed during the system’s peak
hours (the “capacity component”) [n either case, there 1s no direct connection between the
supplier’s wholesale price and the retail price

The Financial Recovery Plan

The FRP was developed pursuant to a Presidential Decree'' and Instructions to the Cabinet of
Minusters™ to address the financial crisis in Ukraine's electricity industry The FRP identifies a
number of specific actions, as well as the responsible agency or agencies, deadlines, and expected
results n each of six areas

Cost Reducnion - Limits non-cash transactions reduces electricity costs and introduces
competition in fuel procurement

Retail Taryfs - Introduces market-based retail and wholesale tariffs and limuts preferential tarffs
and privileged customer classes

Collection of Current Accounts - Mandates service disconnection, where consistent with the law,
for defaulting customers, prohibits excess electricity supply to budget organizations, increases
transparency and reliability of payment mechanisms, and imposes penalties for late payment
Collection of Arrears - Introduces mechanisms to reschedule debt and write off uncollectible
arrears, provides for legal enforcement of claims for arrears, and sets up a financing mechanism
for budget agencies to pay off arrears

Privatzation - Requires management of state shares of privatized companies by non-state
structures, and requires transfer to investors of controlling interests in oblenergos and fossi

*No 575/97-VR October 16 1997 Section [1I article 11
"No 213 14 March 1995

* Registered with the Minustry of Justice 8 August 1996 The formulas 1n the license apply to tanffs for
all customers except residential A copy of the formulas s attached

? Regulated Tariff Supplier License Section 3 8

‘ NERC has also tssued a three-zone tariff for consumers with three-zone metering equipment which
applies to a relatively small number of consumers

" Presidential Decree No 21 21 January 1998
" [nstructions to Cabinet of Minusters No 32 19 January 1998

The Progrum s supported by the United Stutes Agency for Internationa! Development (USAID)
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generating plants

Management - Cnarges the Financial Recovery Commussion with implementing the FRP,
requires performance monitoring to demonstrate progress on benchmarks to the World Bank, and
seeks reinstatement of Electricity Market Development Project (EMDP) loan and reallocation of
a portion of the proceeds to finance electricity meters

The FRP, which represents a viable opportunity for Ukraine to begin overcoming the power
sector crisis, includes target dates for implementation of each prescribed action The success of
the FRP, as is the case with any comprehensive plan, will depend in part on the timely execution
of its component parts The Work Group endorses the FRP and hopes the political will exists to
see that the responsible parties discharge their obligations according to the schedule

An additional incentive to adhere to the FRP implementation schedule is that the FRP requires
the Munustrv of Energy and the Ministry of the Economy to draft an appeal to the World Bank to
reinstate the EMDP loan based on the initial performance of the FRP  Early success in meeting
FRP objectives could therefore lead to financial support for additional energy sector reforms

As stated above, taniffs present among the most complex issues facing the energy sector Among
the highly qualified energy sector professionals serving on the Work Group, differences of
opinion arose on many of these 1ssues There 1s consensus, however, that keeping to the time
frame of the FRP 1s critical and, therefore, that submitting recommendations that can be timely
implemented and that do not require time-consuming procedural changes 1s of great importance

Wholesale Tariffs

The FRP states that the National Dispatch Center, under the control of NERC, 1s to determine
amounts due from all electricity suppliers and to all generators according to the Energomarket
State Enterprise (Energomarket) Rules ' The Energomarket Rules create an hourly wholesale
spot market for electricity resources, which 1s operated by Energomarket Under this system,
each thermal generator'* submuts a daily bid stating how many units of electricity it 1s willing to
produce, and the price at which 1t 1s willing to produce those units, during each hour of the
following day After ranking the generators’ bids in increasing cost order, Energomarket
computes the least financial cost of meeting the estimated demand for each hour Energomarket
pays the same price per unit to all generators whose production 1s purchased during a given hour

Retail Tariffs

As to taniffs at the retail level, the FRP requires “[t]ransition to market-based retail tanffs
according to the Electricity Law and the NERC issued licenses while providing for a single taniff
for the population 1n the entire territory of Ukraine ”"*

The Electricity Law grants NERC the exclusive right to 1ssue licenses for electricity generation

" FRP paragraph 6

" Nuclear and hydropower generators are paid a contract price and do not participate in the hourly
wholesale spot market

' FRP, paragraph 5

The Program s supported by the United Stutes Agency for [nternationul Development (USAID)
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transmusston and supply,'® and stipulates that retail electricity prices shall be formed by electricity
suppliers according to the Conditions and Rules for the Right to Carry out Entrepreneurial Activity 1n
Electriciry Supply

As previously mentioned, the retail tariff formula set out in the Regulated Tanff Supply License
factors in the licensee’s hourly Energomarket wholesale electricity price,' thereby bringing retail
tariffs under control of market forces rather than administrative ones, which 1s a primary
objective of both the FRP and the Electricity Law

Another factor bringing retail prices under market forces 1s the existéence of Independent
Electricity Suppliers (IESs) IESs buy power from Energomarket at the hourly market price
calculated according to the Energomarket Rules and resell the electricity to retail customers An
[ES pays the Local Electric Company in whose territory the customer is located a fee for the use
of the LECs facilities The IES s retail price 1s not regulated by NERC or any other
governmental entity but rather by market forces

For the reasons discussed above, the Work Group endorses the requirements wn the FRP to (1)
implement wholesale tariffs in accordance with the Energomarket Rules and (1) tmplement retail
tariffs in accordance with the Electricity Law and NERC Licenses

Demand Shifting

There have been questions expressed as to whether Regulated Taniff Suppliers License tariff
formula will bring about an adequate shift in load from peak to non-peak hours One group that
has looked at the problem suggests that a ratio of 10 | between maximum and minimum tariff
levels may be necessary to bring about the degree of shift in demand necessary to avoid
admunistrative demand curtailment ' The ratio between high and low rates under the Regulated
Tanff Suppliers License formula will rarely exceed 1 5 1

While there may be merit in the position that d substantial price differential 1s needed,
implementation of a 10 | peak to off-peak ratio (or any ratio other than that established through
the retail tariff formula in the Regulated Tariff Supply License) could not be implemented
without abandoning the market-controlled principle on which the formula 1s based Moreover,
the formula in the Regulated Taniff Supply License 1s not conducive to modification to bring
about higher peak to non-peak tariff ratios, and admunustratively increasing the ratio would [ead,
in turn, to the need to make additional admunistrative determinations, further reducing the-extent
to which the tariff structure 1s market based [n addition, it would be necessary to introduce
mechanisms and legislative bases for making these decisions and to assign responsibility for the
decisions These steps would delay implementation of the tanff structure and make 1t difficult or
tmpossible to comply with the time frames established in the FRP

% Electricity Law article 13
'7 Electricity Law article 17

" Registered with the Munustry of Justice, 8 August 1996 The formulas i the license apply to tanfTs for
all customers except residential

" It has been noted that the question of the peak to off-peak tanff ratio becomes nsignificant under
normal economic conditions and relatively stable electricity demand

The Program i3 supported by the Unted States Agency for International Development (USALD)
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An alternative to admunistratively manipulating the ratio of peak to off-peak taniffs is to bring
about load shifting through voluntary demand curtailment (VDC) The Work Group previously
recommended implementing VDC 1n Ukraine As explained in that recommendation,” VDC 1s
designed to avoid the need for administrative curtailment through a market-based mechanism
that allows consumers to “sell” their privilege of purchasing electricity during peak load to
consumers who are willing to pay a premium to continue recetving electricity during those
pertods This mechanism 1s consistent with, and can be implemented 1n conjunction with, the
retail taniff formula set out n the Regulated Tariff Supply License The Work Group therefore
recommends implementing VDC, in conjunction with the NERC license tanff scheme to address
the need to shift load from peak to non-peak periods

Electricity Metering

!
Among the most significant obstacles to the success of a modern tanff structure 1s the lack of
electricity meters designed for time-of-day and hourly tariff applications at both the wholesale
and retail market levels Under current economic conditions, purchasing such equipment 1s
beyond the means of many consumers

The Work Group recommends that the initial approach to this problem be through application of
World Bank loan proceeds to procurement of metering equipment The FRP calls for an appeal
to the World Bank to reimstate the EMDP loan that was suspended last year * The World Bank
EMDP loan for provides $70 million for metering at the wholesale market level

The Work Group recommended that a previous draft of the FRP be amended to provide that a
portion of the undisbursed EMDP loan be reallocated toward metering at the retail market level
The final version of the FRP includes such a provision, which states that the appeal to the World
Bank for EMDP loan reinstatement should include “a request for reallocation of loan proceeds
for acquisition of metering and communication technology required to umplement hourly tariffs
and voluntary demand curtailment 2

Environmental Surcharges

Work Group members note that the tariff formula set out in the Regulated Tariff Supply License
does not contain an environmental protection component The environmental impact of
electricity generation and transmission must be viewed as a part of the actual cost of the
electricity which should therefore be included n tartffs While it does not endorse a particular
mechanism for implementing an environmental surcharge at this time, the Work Group notes
that any such surcharge should be transparent, fair, equitable, and based on demonstrable,
accepted scientific principles

Conclusion

The complexity of the problems in the areas of tariff setting and implementation, combined with

" See the attached recommendation Encouraging ‘Voluntary Demand Curtailment ” of Elecncuty
Consumption

! Approximately $241 mullion of the original loan remains undisbursed
R FRP paragraph 23

The Program s supported by the United States Agency for [nternationa! Development (USALD)
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the financial and economic crisis in the power sector, have resulted in differences among experts
as to how the problems should be solved, and in lengthy delays in tmplementing a market-based
tariff system in Ukraine’s restructured power sector The recently-enacted Financial Recovery
Plan for the Power Sector presents an opportunity for NERC, the Ministries of Energy, Finance,
and Economy, and other entities involved in energy sector reform, to implement a
comprehensive, unified approach to bringing about financial recovery in the sector

Key to the success of this approach are adhering to the applicable legislation and underlying
market principles, and satisfying the deadlines set out in the FRP  While there exist several
meritorious approaches to tariff 1ssues, the Work Group believes the approach which best meets
these requirements ts implementation of retail tariffs under the Regulated Tariff Supplier license
formula, and implementation of wholesale tariffs in compliance with the Energomarket Rules
These formulas are already part of Ukraine’s power sector legislation, and they provide for a
scheme that 1s market oriented with a minimum of administrative oversight Moreover, these
taniff structures are conducive to implementation of a voluntary demand curtaiiment mechanism
to alleviate the need for forced load curtailment and they satisfy the need to tie retail tanffs into
the wholesale electricity prices

Finally, the Work Group emphasizes that the FRP, alone, cannot bring about economic recovery
in the power sector Additional measures should be concurrently addressed, including (1) creating
stable tariff structures for coal, gas, and thermal energy, as well as for electricity, (1) reducing
non-payment for energy at all levels of the economy, and (1) implementing economic
mechanisms, such as those set out in the Law on Energy Conservation, to create incentives to
conserve energy

The Prugram s suppurted by the United States Agency for Internatiunal Development (USAID)
[poepamy nidmpumys Arenmcmeo Mixcnapodnezo Possumcy Cronycenux Uimamia Anepuxu (AMP CLUA) Page 7
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Main Provisions of the Electricity Law of

Ukraine

The Electricity Law was adopted by Verkhovna Rada of Ukraine on 16 October 1997
and put into force on 20 November 1997 The Law stipulates legal, economic and
organisational principles of activity m electricity production, transmission, distribution
and utilisation, ensuring the energy safety in Ukraine, competition and protectton of
consumer and the sector employee rights

The Law defines electricity and heat as commodities intended for trading Before,
electricity production and trading had been attributed to the service category

The electricity purchase and wholesale shall be carried out in the Wholesale Electricity
Market of Ukraine operating on the basis of Agreement The functioning of any other
wholesale markets in Ukraine shall be forbidden
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Wholesale Electricity
Market Status

The Wholesale Electr1c1ty Market of Ukrame 1S a market created by economic entltles
for electricity trading based on the agreement

The Agreement shall stipulate the objective and terms of activity, rights, habilities and
responsibilities of the parties to the Agreement The Agreement shall be coordinated
with Minenergo, NERC and Antimonopoly Committee of Ukraine

The Law defines a notion of the "Wholesale Electricity Market Member” — these are
electricity generating and electricity distribution companies

Every entity carrying out an entrepreneurial activity i electricity production and supply
shall have the equal access to the Wholesale Electricity Market of Ukraine

The Market Rules are an integral part of the Agreement, which establishes a load
schedule procedure for generating companies, rules for the wholesale electricity market
pricing, etc



Economic Entities Involvement in

Wholesale Electricity Market Activities

=Having an appropriate license 1ssued by NERC and signing the Wholesale Electricity
Market Agreement shall be compulsory for carrying out activities in the Wholesale
Electricity Market

=>Utilities that have recetved licenses for generating electricity from NERC shall sell the
electricity 1n the Wholesale Electricity Market The only exception 1s the electricity
generated at CHPs, which are a part of the energy supplying company, to be consumed
within the territory of carrying out licensed activities Taniffs for the electricity generated
at such uttlities to be consumed within the territory of carrymng out licensed activities
shall be regulated by NERC

=>Every participant of the Wholesale Electricity Market 1s a Party to the Agreement There
could be more Parties to the Agreement than Market Members For example, NDC and
Ukrelectroperedacha are not the Market Members, while they are the Parties to the
Agreement as far as they provide services to other Members
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Main Changes To Be Made To

Wholesale Electricity Market Agreement

= Relations between the generating companies and the Market Settlement System
Administrator shall be based on selling electricity to the Wholesale Market under the
Agreement of the Commission The generating compantes shall be regarded as
electricity owners until the moment the electricity has been sold to the regulated tariff or
non-regulated tariff suppliers Settlement System Admimstrator shall sell electricity on
behalf of his own and 1s obliged to protect the rights of generating companies, including
the handling of claims and complaints against the suppliers 1n debt

The 1ssue of the Energomarket legal status, as provisioned by the Financial Recovery
Plan for the Power Sector of Ukraine (Cabinet of Ministers Order No 508 of April 18,
1998), needs to be resolved

Market Rules and Amendments shall be brought into conformity with the Agreement

It 1s suggested that the procedure for resolving disputes among the Market Members



Main Changes To Be Made To
Wholesale Electricity Market Agreement

= Delimttating functions of state regulzition and state administration in the power sector 1s
the main principle of the sector and the wholesale market activity A state regulatory
body 1n the power sector 1s the National Electricity Regulatory Commussion of Ukraine

(NERC)

NERC takes part in establishing and enforcement of a single state policy of the
Wholesale Electricity Market development and operation, the power sector pricing and
tar1ff policy, regulation of natural monopolies and adjacent markets operation,
regulation of settlements in the wholesale electricity market, etc




3
T sobs,
o

5

2

A0E

*

3

LR A

LA

it e

i

LAY

2

e,
7l e o B,

ER b
3

3
T S i v
e 2 M

BEST AVAILABLE COPY



Investment Into Ukraine’s Power Sector

Valentin Didyk, Advisor



ot

The Cabinet of Ministers approval of the Resolution On
Investment Regulation Concept In the Transition Economy once
more emphasized the priority investment into the fuel and energy
complex of Ukraine.

The Plan for Financial Recovery of Ukraine’s Power Sector, that
has been recently approved, envisages certain measures to
improve the current situation in the sector.

Resolution of difficult social problems connected with the
introduction of market-based tariffs.

Political decision-making related to Chernobyl NPP.

On-going privatization (though not so smooth) of the power
sector.



G However, the events taking
place in the power sector now
give a 5-10 year perspective of
the energy complex in Ukraine.
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The State of Ukraine’s Power Sector

Most of the TPP capital assets were put into operation in 60-70-ies;

» 98 of 104 generating units have exhausted their life cycle,

» 66 units - their service life,

» 39 units turned the obsolescence limit in the world power industry.

The equipment of most hydro power plants have worked 20 through 40
years and need to be replaced and rehabilitated to improve their life
characteristics.

The 4 new units of NPP are at various construction stages and require
substantial funds to put them into service.

The extent of the electric networks requiring the replacement and

reconstruction is constantly growing in line with substations that have to
be repaired.



@Ukraine’s Power Sector Structure

» Ukraine’s power sector is a complex technical and technological system.

» The total installed generating capacity of power plants is 53.9 million kW,
» with thermal power plants (TPP) accounting for 36.4 million KW (67%),

» nuclear power plants (NPP) - 12.8 million kW (24%),

» hydropower plants (HPP) - 4.7 million kW (9%).

» In Ukraine, over 1 million km of electric networks and some 3 thousand km
of heat networks are in operation.

» The thermal power sector includes the 104 power generating units of 150-
800 MW installed at the 14 TPP and 3 CHP.

» The nuclear power sector includes the 15 power generating units of 440-
1000 MW installed at the S NPP.
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Ukraine’s Power Sector Operation

Table. Generation and Demand Balance to 2010, billion KkWh

1990 1991 1992 1993 1994 1995 {2000 |[2005 {2010
Generation |[298.5 278.6 |252.5 [229.9 (2029 |193.9 (2494 |266.5 |280.6
Demand 2644 (2479 |228.8 (201.9 [191.0 [244.4 |256.5 |270.6
Export 28.1 15.4 5.8 2.7 1.6 4.1 5.0 10.0 10.0

The Cabinets of Ministers Resolution “On Complex Measures for the Implementation of the National

Energy Program” of 07.10.97 needs to be specified.




Problems

The current problem of generating and distribution companies is
the lack of funds due to:

» long use of non-banking settlements (offsets and notes)
» inability of companies to collect payments’,

» inadequate tariffs from the perspective of profit and
expenditures,

» excessive costs based on many factors, including barter
transactions and ineffective company management.

!"In 1997, the bank payments for electricity amounted 16% The electricity debt as of Apnl 14, 1998 was Hr2 185 149 thousand



H------—-—-----—---

The long-term problem is a slow investment
process within the sector.
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The “National Program for Ukraine’s Power Sector Development
to 2010” (adopted by VR in May 1996)

Stage 1 (to 2000) - reconstruction of TPP power units of total capacity 4300 MW
»  15-25 years increase 1n service life of 200, 300 and 800 MW units,

» development of new technologies of coal burning 1n the arched furnace boilers and boiling
bed combustion,

»  reconstruction of gas and mazut power units of 300 and 800 MW equipped with gas
turbine superstructure,

»  reconstruction of steam turbine umts to mmprove technical performance and economic
indicators,

»  putting nto service one power generating unit at both Khmelnitsky NPP and Rivne NPP,

»  This stage also envisages the 220-750 kV networks development, and reconstruction and
updating of the existing rural and urban distribution networks of 0 4-150kV



2 Stage (2001-2010) - reconstruction of TPP of total capacity 22500 W:
» further reconstruction and updating of TPP;

» introduction of new technologies using boiling bed combustion furnaces;

3 Stage ( from 2010) - putting into service new power units of total capacity
3275 W:

» using new technologies;

» creation of “mine-TPP” complexes,

» creation of TPP waste processing complexes;

» creation of enterprises for NPP fuel elements production;

» creation of enterprises for NPP waste processing and disposal.



Resources

» The capital investments to 2010 into generating companies
alone were expected to amount® 34.667 billion karbovanets.

» Presently, TPP management expectations of the modernization
scale are more moderate. According to TPP management, the
estimated cost of works for Tsentrenergo modernization is at
least $500 million, Zakhidenergo - $570 million, Donbasenergo -
$1000 million.

» The “National Program for Ukraine’s Power Sector
Development to 2010” requires from $1.5 billion to $2.5 billion
annually for  renovation of existing TPP alone.

2 Under the Complex Program of Renovation and Development of Ukraiwne s Fuel and Energy Industry to 2010 The Program was adopted 1n 1992 Data are in
1984 prices

O
S



Financial Sources

» Credits

» Direct investments, including investor funds in the course of
privatization

»  Own funds



Credits

At present, the real essential source of the sector financing are
credits of the World Bank, EBRD and foreign commercial banks.

They planned the crediting of the following projects:

Rehabilitation of Dnieper Chain Hydropower Stations (WB credit
of $114 million);

Energomarket Development Project (WB credit of $317 million);

Zmiiv TPP Reconstruction Project (a DM126.6 million credit of
German banks KFW and West LB);

Starobedshev TPP Reconstruction Project (a USD113.2 million
credit of EBRD).

Note that before only a little part of these funds had entered Ukraine which might be explained by
many complex reasons.



Funds Returned from Privatization. Direct Investments

>

Darnitsa TPP Reconstruction Project ($115 million) may be
considered as a direct foreign investment.

The funds that are expected to invest in privatization:

for the strategic investor the investment into Oblenergo state joint
stock companies must be not less that 100% of the market value of
the company assets, and not less than 50% in generating companies.

The state-owned blocks of shares are expected to be transferred to
the strategic investor.

The privileged blocks of shares for the 14 Oblenergo have been
reduced, due to which the amount of shares for selling at stock
exchanges will be increased.



Though the analysis of the industry branches priority from the
perspective of the potential investor based on the profitability,
promising development and investment risks until recently have
placed the power sector among branches having low investment
attractiveness in line with the coal industry’ , the results of the
thorough study of the power sector development options, however,
are quite optimistic: the power sector has good economic prospects
for the development. Thus, there is no ground to think of political
obstacles that could hinder the objective electricity pricing.
Undoubtedly, a justified price increase will result in growing of
cash flows into the sector.

3 According to the analysss, certain industry branches have been divided into the four groups The first group includes the branches of the prionty investment
attractiveness non-ferrous and ferrous metal industry The second group includes the branches of potentially high investment attractiveness the o1l producing and
gas industnies The third group includes the branches of medium investment attractiveness the chemical and oil and chemical industries, and the branches of low
investment attractiveness like the o1l and power industnes belong to the fourth group

&



The average residential and industrial
tariffs are respectively as follows:

» in Poland - 6.5 and 5.7 cents,

» in Hungary - 5.0 and 2 cents,

» in Greece - 10.5 and 7.5 cents,

» in Great Britain - 11.7 and 9.5 cents,
» in France - 15.2 and 7.8 cents,

» in Austria - 15.5 and 9.8 cents,

» in Germany-19.5 and 12.0 cents.

A
£
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In estimating the cost of energy companies, the
index of capitalization per production capacity unit, even under a
spring production decline, is 2-3 times lower as compared to
similar Russian companies, and it has to be increased by 10 times
to reach that in Western Europe.

Consequently, if an appropriate privatization tactics is used, the
shares of energy companies could be not only a subject to stock
exchange speculations, but a real instrument for attracting capital.
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- 20 /
‘f Internal Resources

|
Total investments into all power utilities envisaged by the

Minenergo of Ukraine for 1998 equal Hr2.663.266 thousand. The
source of investments is profits and depreciation charges made by
economic agents.

Profits received from introduction of new average retail electricity
prices such as $0.05/ Wh for residential customers and $0.04/ Wh
for industrial customers are envisaged to be used for investment
purposes. This is likely to raise the average profitability’ of

generating companies to 7% and of energy supplying companies to
4%.

* Profitability 1n the power sector 1s typically defined as the ratio of profits to cost

)
Sl



Table 1. Gencos’ Profits in 1997

Payments to
Gencos Production, Sales, Balance Profit, Budget, Net Profit,
kWh thou Hr thou Hr thou Hr thon Hr thou
DONBASENERGO 21 355923 1152975 125 080 20 060 105 020
DNIPROENERGO 18 794 400 1112162 107 100 19 188 87 912
ZAKHIDENERGO 13 311 076 712 014 97 259 36289 60 970
TSENTRENERGO 17 731 218 1147220 45 626 12 226 33 400
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Table 2 Supphers’ Profits in 1997

Sendout, Sales, Balance Payments to|Net Profit,

Oblenergo kWh thou Hr thou Profit, Budget, Hr thou
Hr thou Hr thou

Vmnytsiaoblenergo 2273163 165 037 -5 267 278 -5 545
Volynoblenergo 1013152 73791 -1 405 302 -1707
Dniprooblenergo 25449778 1688374 29289 10 881 18 408
Donetskoblenergo 23 057 936 1763109  |-40 364 3122 -43 486
Zhytomyroblenergo 2 152 606 130 516 2393 1557 836
Zakarpatiaoblenergo 1034 259 77 231 -14 890 181 -15071
Zaporizhiaoblenergo 11 248 365 510 426 4 962 2341 2621
Kyivenergo 4 807 201 748 861 141 949 42 510 99 439
Kyivoblenergo 2896120 205 929 -452 347 -799
Kirovohradoblenergo 2538 210 153 143 1691 476 1215
Krymenergo 3945379 309 595 -20 206 898 -21 104
Lvivenergo 3 167 691 283 957 2 868 2782 86
Luhanskoblenergo 10 479 759 928 063 -12 577 4 694 -17 271
Mykolaivoblenergo 2260 042 207 007 -12 468 357 -12 825
Odesaoblenergo 4117930 374 847 -17 201 2 830 -20 031
Poltavaoblenergo 4719993 320214 19 898 7009 12 889
Prykarpatiaoblenergo 1944 877 135 262 6 306 2904 3402
Rivneoblenergo 1 898 052 106 426 29 528 -499
Sevastopolenergo 710 474 61 594 9347 2264 7083
Sumyoblenergo 2177 611 153 705 3728 3126 602
Ternopiloblenergo 1308 142 85984 -13 847 71 -13 918
Kharkivoblenergo 6 032 460 728 457 6 609 16 918 -10 309
Khersonoblenergo 2515256 187 480 -38 787 378 -39 165
Khmelnytskoblenergo 1931 366 150 743 -522 194 -716
Cherkasyoblenergo 3119377 282 142 2679 3442 -763
Chermivtsioblenergo 928 670 73 988 -14 565 136 -14 701
Chermiluvoblenergo 2115905 171 614 4936 5221 -285
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National Energy Investment Priorities:

. ensuring current and future energy sector viability,

. keeping up the production force in ensuring the production
efficiency.

Ve
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The investor’s tactics is based on:

. efficient profit-making, and in the high-risk zones like Ukraine,
on most prompt and maximum return values.

. selection of the entities with best perspectives for their
development and the highest investment efficiency.

%



The enterprise attractiveness for
the investor infers high indicators of
working capital, margin of profit, financial
reliability and assets liquidity.
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The priorities of the nation (which is the
largest investor and the owner of entities that are subject
to investment) and of the private investor are not the
same due to reasons conditioned by the difference in
approaches to the expected results of owners of financial

resources and owners of entities that are subject to
investment.
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The main factor for the efficient
development of the power sector is an appropriate
strategic planning based on the national priorities and
interests of the private investor which have to be
coordinated basically.

Nationwide reforms in a particular branch of the
industry - the power sector - need to be connected with
the nation development strategy.

o~
N
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The energy potential of the nation has to be aimed at the
efficient national industry from the perspective of the
energy demand, 1. e, the restructuring needs to be carried
out simultaneously in investment attractive branches,
namely, non-ferrous and ferrous metal industries, and oil
production and gas industries.

Ly
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Strategic planning has to be a basis in
selecting appropriate actions under the existing uncertainty within
the sector, electric utilities and their affiliates.

The sector financial strategy based on the flow of capital has to
become an element of the general strategy in line with marketing,
pricing and structural elements and consistent with the company
level. The company objective has to be agreed with the sector tasks
and ensure the reduction of risks in keeping security values, or the
profitability growth without risk increase. This has to be a utility
strategy basis and to ensure an analysis of economic factors in the
national economy and in the sector itself, sales forecast, making up
an estimate of costs for equipment purchase and repairs, capital

N
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costs estimate, and financial sources analysis. The company
production plans have to be based on optimum capital
expenditures, reasonable working capital values, and considered
dividend policy. The forecast of cash flows will allow the
companies to make an estimate of future cash proceeds and
expenditures ensuring quite attractive corporate indicators. The
real events going on in the power sector has to be coordinated
through the project management methods envisaging the
structuring of large technical and financial events at the sector
level into the minor ones at the company level and lower, and an
estimate of resources (cash, material, time, labor force, etc.) for
each minor event, putting the events and resources according to the
time schedule with further optimization of the resources, strict
control over the plan conformity with the actual situation, with
further timely and efficient adjustment.
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What is a connection between
investments and tariffs?
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Calculations of electricity supply tariff

Item |Specification Unit of|Base Forecast
measurement period period
1 Basic data
Electricity volume supplied to group 1
customers A, MWh
2 Electricity volume supphed to group 2
customers A", MWh
3 Electricity supply expenditures
5 Complexity coefficient E, a1
1 (Calculations results
Electricity supply tariff
for group 1 customers 0',, UAH/MWh
2 Electricity supply tariff
for group 2 customers O', UAH/MWh
Revenue from group 1 customers o, * A",
Revenue from group 2 customers o *Al,
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Report and forecast data of entrepreneurial entity licensed activity

Data specification

Customers
Group I

Customers
Group II

Electncity volume thous KWh

Gross income from heensed activity

Gross expenditures including

Cost of products or services including

production services raw and support matertals fuel labor costs

other costs including

% for the bank credut

Balancc prohit from licensed activity

Profit Tax

Net profit

Current profit expenditures including

deductions to rescrve (insurance) fund and for statutory fund mcrcasc

praduction development and investments

social development

mcentives

dlividends to sharcholders

bauk loan payment

other

Protfitability of hcensed activity (net profit and cost ratio) %

Electnicity supply tartff H/mWh

N\
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Execution of investment expenses activities in (years)
Investment expenses, Plan Fact
thousands of hryvmas
1-st 2-nd 3-rd- 1-st 2-nd 3-rd
mvestor | mvestor | mvestor | mvestor | mvestor | investor
1 Pre-investment research
2 Land plot
3 Structures (buildings)
4 Infrastructure
5 Technical documentation
6 Construction & 1nstallation
works
7 Equipment
8 Installation & start-up
9 Personnel training
10 | Marketing, contracting
Il | Working capital
12 | Total

10



Execution of iInvestment expenses activities in

Investment €Xpenses,

thousands of hryvnias

the  first
quarter

the second
quarter

the third
quarter

the fourth
quarter

Pre-investment research

2 Land plot

3 Structures (buildings)

4 Infrastructure

5 Technical documentation

6 Construction & 1nstallation
works

7 Equipment

8 Installation & start-up

9 Personnel training

10 | Marketing, contracting

11 | Working capital

12 | Total




Sources of financing 1n (year)
Sources of financing, thousands of | Plan Fact
hryvmas
1 year 2 year 1 year 2 year

1 (Own) capital

2 Attracted capital

3 State subsidies

4 Loans from Ukraiman banks

5 Durect foreign mvestment

6 Financial foreign mnvestment

7 Portfolio foreign investment

8 Technical assistance (grants)

9 Loans from foreign banks

10 Loans from international
financial institutions

11 Other

Total
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Invested capital returned

Invested capital returned

Plan

Fact

1 (Own) capital invested

199_

199_

199_

199_

2 (Own) capital returned

3 Return on capital mvested

4 (Own) capital returned plus return on capital
mnvested

5 Attracted capital

6 Dividend pay-outs

7 Attracted capital plus dividends

8 Bank loans

9 Loan repayment

10 Interest on bank loans

11 Loan repayment plus interest on bank loans




Plan of licensed activity by months 1n 199 _, thousands of hryvmias (sumplified structure)

Data specification

Jan

Feb

Dec

Electncity volume, thous KWh

Gross mcome from licensed activity

Gross expenditures, including

Cost of products or services, including

production services, raw and support materials, fuel, labor costs,

other costs, including

% for the bank credit

Balance profit from licensed activity

Profit Tax

Net profit

Current profit expenditures ncluding

deductions to reserve (insurance} fund and for statutory fund
Iincrease

production development and investments

social development

imncentives

dividends to shareholders

bank loan payment

Investment costs

Cash flow in licensed activity

Cumulative cash flow in licensed activity

Net profit, NPV for  (period), discount rate %

Internal profit rate, %

Assets profitability, %

Investment profitabihty, %




E MEMORANDUM
To Irina Gorokhova, Department of Licensmg and Pricing, NERC
From Irma Yegorchenko
Date 6/23/98
Subject Finiteness of subsidy amount

Finiteness of Subsidy Amount for the Case of Previous Period Calculation
Assumptions,

Wholesale market price without subsidy, quantity of electricity sold at market price without
subsidy, quantity of electricity sold at subsidized price and subsidized price are constant

Notations.
P - Wholesale market price without subsidy taken mto account,
S, - Subsidy surcharge for the month n, which will be added to the wholesale market price 1n

the month (n+2),
PS, - Wholesale market price with subsidy surcharge 1n the month n
PS,=P+S,,,

T - Set price for privileged consumers,
E - Total amount of electricity sold for the month,
ET - Amount of electricity sold for the month at the set price for privileged consumers,

M, - Amount of money to be collected in the month n
M, =E*PS,,

MF, - Amount of money actually collected in the month n (both at the market price with
subsidy surcharge and at the set price, on condition of 100% collection)

MF,=(E - ET)* PS, + T* ET,
Z, - Total amount of subsidy for the month n
. =M, -MF,

Calculation of the subsidy surcharge S, for the month n that will be added to the market price
in the month (n+2)

S, =%,/E =(M,-MF,)/E = {B*PS, - (E - ET)* PS, - T* ET}/ E
= {ET*PS, - T*ET} /E=ET* (PS,-T)/E=ET* (P +S,,- T)/E

=(P-T)*ET/E + S, ,*(ET/E)



We have a recurrent formula for the dependence of S, from S, ,

S, =(P - TY*ET/E + S_,*(ET/E)

S, =(P - T)*ET/E + S, ,*(ET/E) = (P - T)*ET/E + {(P - T*ET/E + S ,,*(ET/E) } *(ET/E)
=(P-T)*ET/E + {(P - T)*ET/E + {(P - T)*ET/E + S, *(ET/E) }*(ET/E) } *(ET/E)

In the first and the second month starting from mtroduction of subsidy certificates the subsidy
surcharge 1s equal to 0 We get the formulae for the subsidy surcharge 1n the month n

n=2k

Su=(P-D)*Y(ETI B**

n =2k+1

Sy =(P-D*} (ET/ B)**
k=0

or 1n the general case

Su=(P=T)* Y. (ET/ BY™

where [m/2] is the integer part of m/2

When n tends to infimity, the subsidy surcharge tends to

For the reference the formula for the sum of infinite geometric sequence with the factor less
than one

S q
§= =—
gqx l1-gq

If ET/E less than one, or ET (amount of electricity sold for the month at the set price) 1s less
than E (total amount of electricity sold for the month), the value of the subsidy surcharge will
be finite However, 1t may be very large 1f ET 1s not considerably less than E

Hagler Bailly Consulting, Inc




E MEMORANDUM

To Serger Vyshinsky

Ce Jim Stanfield, Dick Hemen

From' Irna Yegorchenko

Date August 28, 1997

Subject Comments to the Draft Procedure for Control of the Licensees’ Comphance

with Conditions and Rules of Carrying Out the Licensed Activity (8/26/97)

We provide you with comments to the Draft Procedure for Control of the Licensees’
Comphance with Conditions and Rules of Carrying Out the Licensed Activity

As to Paragraph 1 3

“  1f the third party has reasonable grounds”

I believe that some description of reasonable grounds would be needed (availability of
documents etc )

As to Paragraph 3 3

(11

depending on the degree of violations revealed”
The text suggested

“Depending on the degree of violations revealed the authorized employees
1) register and send matenals to the Commussion, or

2) send notices to the licensee on violation of Conditions and Rules with indication of the
term for 1ts rectification themselves

It 1s unclear 1n the text of the Draft Procedures which options may be depending on the
degree of violations

As to Chapter 4

It 1s appropnate to indicate exact terms for consideration and decision-making

As to Paragraph 5 1

It 1s approprniate to mention who will carry out the check if the icensee’s activity 1s related to
the territory of several local offices (railways, gencos, large independent suppliers, NDC etc)

As to Paragraph 5 6

It 1s appropnate to mdicate to whom and under what conditions these matenals can be given



Procedures for Control of the Licensed Activity
Draft  25/08/97 2

1 General Provisions

1 1 Procedures for Control of the Licensees’ Comphance with Conditions and Rules of
Carrying Out the Licensed Activity are developed on the basis of the Provisions on NERC,
approved by the President’s Decree of 3/14/95 #213 and according to Conditions and
Rules of Carrying Out the Licensed Activity

1 2 Review of the licensed activity of business entities which have obtained licenses at the
National Electricity Regulatory Commussion of Ukraine (NERC) 1s carnied out by
representatives of NERC according to Chapter 4 of Conditions and Rules of Carrying Out
the Licensed Activity of Electricity Generation, Transmussion and Supply (referred below
as Conditions and Rules) and according to the present Procedures

1 3 NERC may start a review of the licensed activity of the licensee at 1ts own 1nitiative or
after a complaint of any third party, 1f the third party has reasonable grounds

1 4 NERC momnitors compliance of licensees with Conditions and Rules, analyzes reports
submutted by licensees and may at any time check the hicensed activity or accounting files
of the licensee, and also to ask assistance of other competent bodies 1n such checks

2 1 NERC carres out reviews of the licensed activity of a licensee according to a plan or
beyond the schedule

2 2 Planned reviews of the licensed activity are carried out by authorized persons (Local
Offices of NERC) according to annual schedules of reviews, approved by NERC and
developed by the Department of Local Offices, which should include all licensees

2 3 Schedules for planned reviews have to be worked out taking nto account schedules of
checks of the licensees by local departments of the Antimonopoly Commuttee

2 4 NERC carmes out reviews beyond the schedule of the licensed activity of licensees when
complamts and requests from licensees, electricity consumers, representatives of
Antimonopoly Commuittee, Minenergo, etc are considered, and also 1n the cases when
NERC or NERC'’s Local Office recetved mformation on a violation of Conditions and
Rules of carrying out the hicensed activity committed by a licensee

Reviews beyond the schedule by representatives of a Local Office or by representatives of
a department of the Working Body of NERC may be carried out at request of the

Chairman of NERC or Comimissioners, on the basis of analysis of the reporting data and in
other cases



Procedures for Control of the Licensed Activity
Draft  25/08/97 3

3 1 According to the Paragraph 4 1 of Conditions and Rules of Carrying Out the Licensed
Activity NERC and 1ts authonzed agents have the night of access to the licensee's terrtory
and to 1ts equipment and documents for inspection of 1ts licensed activity

3 2 Review 1s carried out on the grounds of a letter 1ssued by NERC, which should contain a
list of authorities of NERC representatives

The hicensee shall render necessary assistance to NERC 1n the course of mspection of its
licensed activity

3 4 Depending on the degree of violations revealed the authonzed employees have to register
and send maternal to the Commussion

4 P VIEW,

4 1 During a planned or beyond the schedule review of the licensed activity of licensees an
authonzed representative of NERC acts within the framework of his/her authority
according to Conditions and Rules of Carrying Out the Licensed Activity

Results of a review are registered by an act in two copies which are to be signed by an
authorized representative of NERC and by a representative of the licensee In the case of
violations of Conditions and Rules having been revealed the paragraphs or chapters, which
the licensee has violated, should be adduced 1n the act The act may contain also other

comments and suggestions as to carrying out the licensed activity One of the copies 1s to
be sent to NERC

4 2 A copy of the notice on violation of Conditions and Rules 1s included 1nto the licensee’s
file by the Department of Licensing and Pricing

4 3 Departments of Local Offices and of Licensing and Pricing prepare a file on violation of
or non-compliance with Conditions and Rules for consideration by the Commuission

4 4 The Commussion considers the file on violation of or non-compliance with Conditions

and Rules and makes the relevant decision with setting the term for elimination of these
violations

4 5 The Secretanat sends the Resolution or the Order of the Commission to the licensee The
copies of the Resolution or the Order are given to the department which have prepared the
file for the Commuission’s consideration and to the relevant Local Office of NERC



Procedures for Control of the Licensed Activity
Draft  25/08/97

1_General Provisions

1 1 Procedures for Control of the Licensees’ Compliance with Conditions and Rules of
Carrymg Out the Licensed Activity are developed on the basis of the Provisions on NERC,

approved by the President’s Decree of 3/14/95 #213 and according to Conditions and
Rules of Carrymng Out the Licensed Activity

1 2 Review of the licensed activity of business entities which have obtained licenses at the
National Electricity Regulatory Commuission of Ukraine (NERC) 1s carried out by
representatives of NERC according to Chapter 4 of Conditions and Rules of Carrying Out

the Licensed Activity of Electricity Generation, Transmission and Supply (referred below
as Conditions and Rules) and according to the present Procedures

1 3 NERC may start a review of the licensed activity of the licensee at 1ts own mitiative or
after a complamt of any thurd party, 1f the third party has reasonable grounds

1 4 NERC monitors comphance of licensees with Conditions and Rules, analyzes reports
submutted by licensees and may at any time check the licensed activity or accounting files
of the licensee, and also to ask assistance of other competent bodies 1n such checks

2_Working Out and Approval of Schedules for Review of the Licensed Activity of
Licensees Types of Reviews

2 1 NERC camnes out reviews of the licensed activity of a licensee according to a plan or
beyond the schedule

2 2 Planned reviews of the hcensed activity are carried out by authorized persons (Local
Offices of NERC) according to annual schedules of reviews, approved by NERC and
developed by the Department of Local Offices, which should include all licensees

2 3 Schedules for planned reviews have to be worked out taking into account schedules of
checks of the licensees by local departments of the Antimonopoly Commuttee

2 4 NERC carnies out reviews beyond the schedule of the hicensed activity of licensees when
complaints and requests from hcensees, electricity consumers, representatives of
Antimonopoly Commttee, Minenergo, etc are considered, and also in the cases when
NERC or NERC'’s Local Office recerved information on a violation of Conditions and
Rules of carrying out the licensed activity commtted by a licensee

Reviews beyond the schedule by representatives of a Local Office or by representatives of
a department of the Working Body of NERC may be carried out at request of the

Chairman of NERC or Commussioners, on the basis of analysis of the reporting data and 1n
other cases



Procedures for Control of the Licensed Activity
Draft  25/08/97 3

3 Authonty of NERC Representatives Duning Reviews of the License V1
Licensees

3 1 According to the Paragraph 4 1 of Conditions and Rules of Carrying Out the Licensed
Activity NERC and 1ts authorized agents have the right of access to the licensee's territory
and to 1ts equipment and documents for mspection of 1ts Iicensed activity

3 2 Review 1s carmied out on the grounds of a letter 1ssued by NERC, which should contam a
list of authorities of NERC representatives

The licensee shall render necessary assistance to NERC 1n the course of mspection of its
Iicensed activity

3 4 Depending on the degree of violations revealed the authorized employees have to register
and send material to the Commussion

4 Procedures for Carrving Qut Reviews of the License A fLicen

4 1 During a planned or beyond the schedule review of the licensed activity of licensees an
authornzed representative of NERC acts within the framework of his/her authorty
according to Conditions and Rules of Carryng Out the Licensed Activity

Results of a review are registered by an act in two copies which are to be signed by an
authorized representative of NERC and by a representative of the licensee In the case of
violations of Conditions and Rules having been revealed the paragraphs or chapters, which
the licensee has violated, should be adduced 1n the act The act may contamn also other

comments and suggestions as to carrying out the icensed activity One of the copies 1s to
be sent to NERC

4 2 A copy of the notice on violation of Conditions and Rules 1s mcluded into the licensee’s
file by the Department of Licensing and Pricing

4 3 Departments of Local Offices and of Licensing and Pricing prepare a file on violation of
or non-comphance with Conditions and Rules for consideration by the Commuission

4 4 The Commussion considers the file on violation of or non-compliance with Condttions

and Rules and makes the relevant decision with setting the term for elimination of these
violations

4 5 The Secretariat sends the Resolution or the Order of the Commutssion to the licensee The
copies of the Resolution or the Order are given to the department which have prepared the
file for the Commuission’s consideration and to the relevant Local Office of NERC
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Draft  25/08/97 4
5_Momt immnation of Violat f Condit t th
License tivity and Compliance with Resoluti T ft

Elimmnation of Violations

5 1 Momtoring of the licensee’s compliance with resolutions or orders of NERC on
elimmation of violations of Conditions and Rules 1s carned out by the Local Office of
NERC on the termitory of which the licensee 1s located

The Secretanat controls the term of compliance with resolutions or orders of the
Comnussion

5 2 The relevant Local Office of NERC reviews the reasons for non-comphance of the
licensee with a resolution or an order of NERC on elimination of violation of Conditions

and Rules If the hicensee failed to prove his case then the Local Office prepares a new file
for Commussion’s consideration

5 3 The Commussion considers files prepared by departments of the Working Body of NERC
or by a Local Office of NERC on non-compliance with a resolution or an order of NERC
and can set a new term for elimmation of violation of Conditions and Rules, and the
Secretaniat sends a written notice on that to the hicensee The copy of the notice 1s sent to

the department or to the Local Office of NERC which have prepared the file for the
Commuission’s consideration

5 4 If the hicensee cannot eliminate violation of Conditions and Rules 1n time because of
Justified objective reasons and mforms NERC on that in writing, the Commission may
postpone the term for ehmmation of violation of Conditions and Rules, and the Secretariat
sends a written notice on that to the licensee The copy of the notice 1s sent to the

department or to the Local Office of NERC which have prepared the file for the
Commussion’s consideration

5 5 In the case when the licensee complies with a resolution or an order of NERC on
elimimnation of violation of Conditions and Rules the licensee sends a written notice on that
to NERC and to the authorized representative of NERC who reviewed the licensee

NERC confirms the Iicensee’s compliance with a resolution or an order of NERC on
elimination of violation of Conditions and Rules, and the Secretariat sends a written notice
on that to the licensee The copy of the notice 1s sent to the department or to the Local
Office of NERC which have prepared the file for the Commission’s consideration

5 6 All matenals relevant to reviews of the licensed activity should be kept 1n the licensee’s
file

€L
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5 1 Montoring of the licensee’s comphance with resolutions or orders of NERC on
elimmation of violations of Conditions and Rules 1s carried out by the Local Office of
NERC on the ternitory of which the hcensee 1s located

The Secretanat controls the term of compliance with resolutions or orders of the
Commussion

5 2 The relevant Local Office of NERC reviews the reasons for non-comphance of the
licensee with a resolution or an order of NERC on elimination of violation of Conditions

and Rules If the licensee failed to prove hus case then the Local Office prepares a new file
for Commuission’s consideration

5 3 The Commussion considers files prepared by departments of the Working Body of NERC
or by a Local Office of NERC on non-compliance with a resolution or an order of NERC
and can set a new term for ehmination of violation of Conditions and Rules, and the
Secretanat sends a written notice on that to the licensee The copy of the notice 1s sent to

the department or to the Local Office of NERC which have prepared the file for the
Commussion’s consideration

5 4 If the licensee cannot eliminate violation of Conditions and Rules mn time because of
justified objective reasons and mforms NERC on that in writing, the Commission may
postpone the term for elimmation of violation of Conditions and Rules, and the Secretariat
sends a written notice on that to the licensee The copy of the notice 1s sent to the

department or to the Local Office of NERC which have prepared the file for the
Commussion’s consideration

5 5 In the case when the licensee complies with a resolution or an order of NERC on
elimination of violation of Conditions and Rules the hicensee sends a written notice on that
to NERC and to the authonzed representative of NERC who reviewed the licensee

NERC confirms the licensee’s compliance with a resolution or an order of NERC on
elimination of violation of Conditions and Rules, and the Secretarat sends a written notice
on that to the licensee The copy of the notice 1s sent to the department or to the Local
Office of NERC which have prepared the file for the Commussion’s consideration

5 6 All matenals relevant to reviews of the licensed activity should be kept 1n the licensee’s
file
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Issues for Discussion

Calculation of the profit tax

Separate accounting for different kinds of the licensed
activity 1s necessary for regulation of tanffs, but the separate
tax accounting 1S not necessary

Subsidy certificates for compensation of losses related to
electricity supply to the privileged consumers, some groups
of residential consumers and agricultural producers, to
electricity supphers at regulated tanff

The role of price inspections with respect to
pricing control in the electrical power industry

The retail prices at which electricity 1s sold by a regulated
tanff supplier, are calculated according to the Electricity
Law and Conditions and Rules of Electricity Supply at the
Regulated Tanff

Independent electricity supphliers are licensed, and prices at
which they sell electricity are not subject to price regulation or
control

The control of prices at which electricity 1s sold by principal
consumers to subconsumers




| Suggestions I

1 Do not apply VAT on electricity or any parts
of 1ts cost until development and adopting of

the relevant normative documents

2 Create a special working group for preparation
of normative documents on VAT payments for
electricity with participation of the Mimstry of
Finance, State Tax Administration and National

Electricity Regulatory Commission
3 Alternatives for VAT Calculation

¢ Calculate and pay VAT for the total cost of
electricity only at the supply level (to final
consumers), taking into account the effective
legislation In this case the zero VAT rate for
fuel should be taken mto account, that would
require complex calculations

¢ Fix annually or monthly percentages of
electricity sales to residential consumers (that 1s
not subject to VAT) for generating companies,
main and interstate network and local network
(these percentages will be different for each
level because of technological losses)

{2



3. Problems with VAT payments by generating companies

31 There will be no VAT for electricity sold to residential
consumers, but it 1s very difficult to separate the portion of
electricity to be sold to residential consumers at the level of

generating companies

32 The total state of the economy created the situation when
generating companies receive cash payment for only 6-10%
of the cost of electricity they produce The payment of VAT
even for the really added value (10-15% of the cost of
electricity transmitted to the network) will result in the serious
decrease of cash available to the generating companies

%



2. Problems with VAT payments for electricity transmission

21 Both at the level of main and inter-state network, and at
the level of local networks 1t 1s very difficult to separate
electricity for consumption by residential consumers

22 Now 1t 1s required to pay VAT on electricity
transportation by oblenergo network for supplers at non-
regulated tanff Such transportation 1s regarded by tax
authonties as service But the cost of this transportation
presents an mseparable part of the cost of electricity that 1s
not subject to VAT VAT payment creates an unfair
situation for supphers at non-regulated tanff with respect to

competition




Issues for Discussion

Calculation of VAT for electricity

1. Problems related to electricity supply

Considerable number of electricity consumers are
subconsumers of others - principal consumers Costs of these
principal consumers for transmussion and supply of electricity
have to be compensated

11 Can such compensation be regarded as payment for an
additional service subject to VAT.

12 A portion of electricity purchased by a princpal
consumer 1s purchased for his own purposes, and another
portion - for consumption by subconsumers among whom
there are as a rule some residential consumers It 1s unclear
how VAT should be calculated in this case Because of
technological losses of electricity in the network 1t 1s very
difficult to separate portion of electricity consumed by
residential consumers at lower levels, from electricity used
by other (non-residential) consumers Such separation will
require development of special procedures and normative
documents




Issues for Discussion

Calculation of VAT for Electricity

Structure of payments for electricity

Consumer of a Regulated Consumer of a Non-

i

i

i

I

. Tanff Suppher Regulated Tanff Suppher
. .

i

!

i

Regulated
oy Non-Regulated

Tanff Supphie
ppiet Tanff Suppher
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Issues for Discussion

Calculation of VAT for Electricity

Structure of the electricity price
(for the regulated tariff supplier)

Purchase pnice of

electncity Tanff for

adjusted for electricity Tanff for electncity
normative transmission by supply at regulated
technological losses local network tariff Tapugom

of electricity at the
relevant voltage
class

Average purchase
price of electricity

BEST AVAILABLE COPY

‘A



U =N an N AR BN AN BN I G N G0 EE AN Iy N AE Ee .

ENERGOMARKET MEMBERS AGREEMENT

AND NERC AUTHORITY

Hagler Bailly

at



MEMORANDUM
— R
To H Thornber L Dulnev
CC D Wolcott T Stanfield A Goncharenhko, S Golikova
FrROM K Yemelyanov
DATE August 20 1998

SupiLct  Comments on PWG-25 draft of 08 04 98 "Sale and Agency Agreements”

This 15 1 the follow-up of comments related to the development of relationship 1n the
Wholesale Clectricity Marhet based on Sale and Agency Agreements

Regarding concerns that the generating compantes will start suing the suppliers, it should
bt rcminded that according to Section 35 of the Civil Code of Ukramne (CCU), the
agency agreement 1s performance by one Party (the Agent) on its behalf but 1n the
mterests and for a compensation of the other Party, of any legal actions Such legal
actions  according to the  proposed by the Working Group draft of mod:ifications and
amendments 1o the Wholesale Electricity Market Members’ Agreement, nclude

e torceeive cdectnicity from the gencrators and sell it to the suppliers,
e 1o carry out clamung and suimg work 1n the interests of Parties to the Agreement

The Niteral construction of the proposed modifications implies that the above legal actions
arc mterrclated and thercfore bindimg for both the  generators and Agent This means that
il the gencrating company claims onits own 1t will violate the Agreement (except for the
cascs where the Agent does not carry out claiming work at all)

As for collccting  the road tax from NDC the charge will certainly decrease as 1t will be
charged on the funds NDC receives as payment for 1ts services rather than the gross cost
of electricity sold by it as 1t 1s bemg done currently With regard to the argument on the
road tax 1mposed on the cost of services for high voltage electricity transmission 1t was
also collected though from another legal entity When Ukrenergo 1s set up, ESE
Ukrelektoperedacha will be wound up and calculation of the road tax on services will
inno way impact the wholesale market price

The main adverse effect from the electricity sale arrangement based on the present sale
agreement where NDC receives the property right for electricity, 1s the following

Under the Agreement, the responsibility of NDC as the purchaser of electricity, to the
generating companies 1s restricted solely by funds on the WEM allocation account This
means that the generating company can not claim or sue NDC for failure to pay for
electricity sold as the hability to pay arises from the moment the funds are transferred
by the supphlers to the WEM account This also makes 1t impossible for the generating

Hagler Bailly
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company to defer tax payment, asthe company according to the present agreement 1s
not legally entitled to sue (because 1ts nghts are not violated) As a result, the power
generators are not claiming agamst NDC 1nasmuch as, according to the present Agreement
their nghts are not violated by the National Dispatch Center NDC does not sue the
suppliers because knows that nobody will claim against 1t and funds that i1t receives to
the WEM current account will be sufficient to live The suppliers (oblenergos) make no
calculations required to purchase electricity and do not sue their consumers because NDC
brings no respective actions agamnst them Oblenergos’ cash demands are satisfied though
providing therr networks to  Independent Supplers It looks like nobody except for
generating companies 1s concerned by cash collection

Regarding payment of the state tax for bringing an action to the Court of Arbitration the
state. will never give 1t up firstly because this 1s money that supports courts of Ukraine
and sceondly  the eaclusion 1in one case may prove to be systematic in  the whole system
This relates to  the state tax payment defer for a period through the end of the court s
tnial  of a case This will entitle the generating compames to appeal to the court and
suspend therr tax commitments In order to  completely solve the problem of the
national duty payment, 1t 1s required to envisage ” the creation of the standing Court
of Arbitration (non-statc court) m the pending Act “On the  Basis for the Wholesale
Elcctneity Market Operation’

Acting legislation of Ukraine provides an opportunity  for the prosecutor to appcal to
the court (without paymng the state tax) According to Article 2 of the Arbitration and
Procedural Code of Ukraine the prosccutor appeals to the court in the nterest of the
statc  In the apphcauon 1t should be indicated the body authorized by the state which
performs rclevant functions 1n dispute relationship This means that the state body (in
this case it may be only the nomunal owner of a state enterprise — Minenergo) has to
appcal to the prosecutor with the motion for the appeal to defend the nterests of one
state enterprise against another one with share belonging to the state (Minenergo) This s
hard 10 imagmne Moreover the matter on prosecutors’ appealing 1n order to defend the
state s interests 15 rather questionable and 1s bemng considered by the Constitutional Court
of Ukramne

The statement that the Ukrenergo stax buiden will 1ncrease in the course of transition
from the sale to agency arrangement has no legal grounds VAT will be paid not as a
result of changes of the scheme of relationship between the WEM members, but due to
mtroduction of VAT for electricity sale transactions, from 01 01 99 The VAT sum under
agency will be paid only with regard to the compensation amount received by Ukrenergo
for performing functions as the Agent and the statement saying thatif sale arrangements
remained, these funds would be received by the generators, has no legal grounds

Hagler Bailly
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MEMORANDUM
To Chairman Buttsio, Commissioner Goncharova, Commissioner Gridasov
CC D Wolcott, J Stanfield, P Mulhgan, A Parinov, H Thornber, L. Dulnev
From Swvitlana Golihova
Datc 06/03/98
Subjeet Energomarhet Members Agreement Modifications and Amendments

Ovcr the last three months the Hagler Bailly consultants have been taking part 1n activities designed to
change and amend the Energomarhet Members Agicement The preliminary work has been completed
by May 25 1998 and all relevant materials have been referred to the Working Group and the
Minenergo s senior management

As the Agreement related work has lasted for a long time 1t has been deemed necessary to incorporate
reeent changes 1n the present Ukraiman faw and primarily the Cabinet of Ministers Resolution 508 of
Apnl 18 1998 *On Approving Ukrainian Power Sector Financial Recovery Plan”

Among the 1ssucs of primary importance stipulated in the Plan 1s the transfer of the Energomarkct

1 unds Adnunistration function from NDC to the newly created “Encrgomarket  Lnterprise which
should be implemented by Tuly 1 1998 (Minencrgo NERC and NDC sharc the responsibility for its
implementation)

Despite numerous iemarks made by the consultants 1n respect of non-compliance of the suggested
Agrcement modifications and amendments with the Cabinet of Ministers Resolution 508 of April 18
1998 the 1ssuc of transferning the Encrgomarhket MN'unds Admimistration function from NDC to the
‘Encrgomarhket’ Enterprise has not been settled yet

| deum 11 reasonable to suggest that you Mr Chairman n your capacity of the Working Group Co-
charrman and Mr Bondarenho the Working Group Co-chairman on the part of Minenergo make the
dccision to urgently revise the current version of the Energomarket Members Agreement to incorporate
the recent modifications and amendments and bring 1t m line with the present law of Ukraine

In my view the 1ssue of transferring the Energomarhet Funds Administration function from NDC to
the “Energomarket * Enterprise needs to be settled as soon as possible as the Draft Modifications and
Amendments to the Energomarket Members Agreement will be referred for consideration to the
Minenergo s Balance Commuission on June 6, 1998 and reviewed at the Energomarket Board Meeting
on June 9, 1998

On the part of Hagler Bailly we are prepared to continue working on the Agreement and assist NERC
1n any possible way

Yours sincerely,
Svitlana Golihova

C \Common\NERC\Memos\S Golihova s Memo to Butisio Re Amendments 1o Energomarhet Agreement\N GolizovaJune 3 1998



MEMORANDUM
To D WoLcOTT,J STANFIELD, S GOLOKOVA
CC H THORNBER,L DULNEV

FrOM K YEMELYANOV
DATE JUNE 9, 1998

SUBJECT MEETING ON ISSUES OF ENERGOMARKERT MEMBERS’ AGREEMENT

A meeting on reviewing the Draft Changes in and Amendments to the Energomarhket
Members’ Agreement was held under the chairmanship of Z Buttsio, Chairman of the
NERC, i the NERC building on June 8, 1998 Those present at the meeting were
representatives of the NERC and representatives of the NDC, led by M Rachin, and
representatives of Hagler Bailly Consulting

The meeting was called because of the difference in opimions between NDC and some
lawyers proposed by the Working Subgroup M Rachin does not agree with wording of
those clauses of the Agreement that stipulate the possibility to transfer the function of the
MFA and SSA from the competence of NDC to a third party (enterprise “Energomarhet”)

His remarhs are that the provisions of these clauses can be interpreted as such that empower
the WEM Board to transfer the function of MFA from NDC to a third party thus separating 1t
from the function of the SSA It was proposed to make wording of these clauses identical M

Rachin and WEM s Chief Accountant expressed their opinion that functions of the MI'A and
SSA should be united into one function and be called Market Financial Operator Besides an
opinion was expressed on the behalf of NDC that while uniting the NDC and SEC
“Uhkrelehtroperedacha” nto the state enterprise “Ukrenergo” 1t would be good to separate
from 1ts structure subdivisions which are today engaged, in NDC, 1n servicing WEM and to
set up enterprise “Energomarket” on their basis In this case, enterprise “Energomarket” shall
be given the functions of Commissioner, Market Funds Administrator, Settlement System
Admunistrator Secretariat and conduct of complaints and claims that 1s, enterprise
“Uhkrenergo” retains functions of Dispatcher and Network Owner

T Shapovalova, Chief Acoountant of Energomarket, suggested that the scheme of electricity
purchase/sale be reviewed on the basis of a commussion contract She proposed the scheme
by which electricity purchase/sale will be carried out only by Generators and Suppliers The
NDC (enterprise “Energomarket”™) will service this purchase/sales, determine the wholesale
price, prepare load schedules, etc, that 1s, wall fulfill the same function as 1t does today In
this case, electricity shall be purchased not in a centralized way through the NDC, but on the
basis of multilateral agreement on jomt activity Accounting of jomt activity will be effected
by the NDC WEM’s funds admimstration will be carned out by the Market Banker as a
trustee, and movement of funds will be managed by WEM’s Financial Operator Enterprise
“Energomarket” will be responsible for conduct of complamnts and claims and operation of
Secretanat

954 Hagler Bailly
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Buttsio made conclusions on advantages and shortcomings of the current Agreement and
proposed draft changes and amendments, having noted an advantage of the draft in respect of
transfer of property right, tax payments, centralized conduct of claims and complaints

Other NERC’s representative noted that any changes 1n the Agreement can’t solve the crisis
of payments 1n the power sector

K Yemelyanov

Hagler Bailly
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To Valentina Boiko Lev Doulnev David Wolcott, Jim Stanfield

C Irnna Yegorchenho Andrey Kononov

From Svetlana Golihova

Date November 12 1997

Subject Comments on  Amendments and Supplements to the Energomarket Members

]

tJ

)

Agreement based on the Working Group meeting of the WEM Board of
November 11 1997

Amendments to the Agreement regarding the name of the Energomarket State Enterprise
contradict the Law of Ukraine No 613196 - BP of 18 December 1996 On Ratification of
the Agrcement of Guaranty between Ukraine and EBRD™ (the Ukraine Electricity Market
Devclopment Project) Presidential Decrces No 244\94 of 21 May 1994 and No 853197 of
19 August 1997 the cabinct of Ministers Resolution No 816-p of

2 Novembecr 1994 the T'erms and Rules of Cntrepreneurial Activities on Wholesale
Electricity Supphies and EMA Forinstance the Presidential Decree of 19 August 1997
called for creation of the Encrgomarket State Lnterprise to operate as a despatch centre for
the Ukramian integrated power system and provide for operations of the wholesale
cleatnianty market as per the wholosale dectricty market members agreement

#2 2 (To the Precamble) of Amendments and Supplements this cannot be accepted since
NI C m accordance with the Terms and Rules for cectrieity supplics by main and
mterstate grids (tems 2 3 and 2 5) and EMA - shall interact with the Energomarket State
Lnterprisc as per a scparate agreement which should exist between ESE and NEC Terms
and conditions of such an agreement must be coordinated with NERC

#32 (ToPart 1 Introduction) of Amendments and Supplements this cannot be accepted
(see Item 1 of the Comments) Implication of the term of “Energomarket State Enterprise’
should be provided in compliance with the Presidential Decree of 19 August 1997 Item 2
“a  wherein 1t 1s set out that ESE shall operate as a despatch centre for the Ukraimian
iniegr ated power system and p1ovide for operations of the wholesale electricity market as
per the wholesale electricity market members agreement

#3 3 (To Part 1 Introduction) of Amendments and Supplements the existing Agreement
specifies the term of “subsidiary” though what was meant was “affiliated company”, that
1s a holding company or a daughter enterprise

The Agreement does not specify the terms such as “debtor” and “debt” as their use 1s
common to international practice The term of “penalty” may be used 1f penalty sanctions
are legally specified for all consumer groups including residential consumers

The Subject of the Agreement and obligations of Energomarket members as in
Amendments and Supplements Item 2 1 Exaplanation should be given to why other parties
of the Agreement will exist 1n addition to the market members

Filed in A holomn ets/Common/Market documents/Memo Energomarhet doc
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NDC s responsibilities This 1s the most complicated 1tem that was always bringing
misunderstanding among the Working Group members Because the Law “On Electric
Power’ adopted bv the Supreme Rada after the third reading construes “energy” as a

commodity’ and the relations between WEM members and customers must be based on
the provisions of the purchase-and-sale agreement the role of ESE should be clarified in
terms of these relations

Unfortunately, until now, there 1s a misunderstanding between WEM members 1n the 1ssue
of treating ESE as a Buyer of electricity from generators and simultaneously as a Seller of
electricity or whether 1t shall operate as an agent n electricity purchase and sale
agrcement between generators and supphers  Members of the Board cannot strictly define
legal relations between generation and supply This 1ssue has become particularly
important after 1ssuance of the Law of Ukraine On Income Tax of Enterprises” of
052297 According to Article 12 1 1 of this Law, enterprises can reduce the value of the
revenue for the reporting pertod for the value of the shipped goods 1f a Buyer of these
goods delays a tax payment without agreeing 1t with the tax payer This reduction 1s
possible 1f delay of the payment for the shipped goods exceeds 30 days from the date set
up in the Agreement terms and the tax payer appealed to the court (arbitration court)
regarding payment collection from such a Buyer

It mahes no sense for clectricity generators to make any of the arbitration exceptions
without appeahing to the court, since 1n this case they should pay taxes for the full value of
clectrienty sold to the market regardless of whether they have received the money or not

10 The effcctive Tax and Civil Law does not envisage such types of wholesale purchase and

sale agreements according to which clectnicity purchase and sale are effected 1n the
Wholcsale Llectnety Market  In other words there are no exceptions which would allow
a tax paver n person of clectrieity generator to regulate a doubtful or bad arrears which
have occurred through no fault of generators

11 NDC has been proposed to introduce changes to the Agreement which would turn

electricity purchase and sale relations between Generators and ESE, and ESE and
Suppliers 1nto direct relations between Generators and Suppliers  Unfortunately, the
proposed changes do not consider the effective provisions of the Agreement where ESE
cannot be relieved from the obligations to purchase electricity from Generators and sell 1t
to Supphers

TINI297\MWimich\amenema doc
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MEMORANDUM
To D WoLcOoTT, } STANTIELD, S GOLOKOVA
CC H THORNBER, L. DULNELV
From K YEMELYANOV
Darc 07 09 98

SUBITCT MELETING O~ ISSULES OF CNERGOMARKERT MEMBERS’ AGREEMENT

A mecting on reviewing the Draft Changes in and Amendments to the Energomarket
Mcmbers  Agreement was held under the chairmanship of Z Buttsio, Chairman of the
NERC m the NERC buillding on Tunc 8 1998 Those present at the meeting were
iepresentatives of the NERC and representauives of the NDC led by M Rachin  and
1epresentatives of Hagler Bailly Consulung

Ihe meetng was called because of the diffcrence in opmions between NDC and some
lawycrs proposed by the Worhing Subgroup M Rachin does not agree with wording of
those clausces of the Agreement that stipulate the possibility to transfer the function of the
MI A and SSA from the compatence of NDC to a third party (enterprise “Energomarket’)
His remarks arce that the provisions of these clauses can be interpreted as such that empowcr
the WEM Board to transfer the function of MIA from NDC 1o a third party thus scparating 1t
from the function of the SSA - It was proposcd to make wording of these clauses 1dentical M
Rachm and WI M s Chidd Accountant expressed thar opimion that functions of the MFA and
SSA should be united to one function and be called Market Financial Opcrator Besides an
opmion was eapressed on the behalf of NDC that while uniting the NDC and SEC
Ukrclchtroperedacha mto the state enterprise Ukrenergo™ 1t would be good to scparate
from 1te structure subdivisions which are today engaged 1in NDC, 1n servicing WEM  and to
sct up enterprise ‘Cnergomarhet on therr basis In this case enterprise “Energomarket” shall
bc given the functions of Commussioner Market Funds Administrator, Settlement System
Admunmstrator  Secretariat  and conduct of complaints and claims that 1s enterprise
Ukrenergo  retains functions of Dispatcher and Network Owner

T Shapovalova Chief Acoountant of Energomarhket suggested that the scheme of electricity
purchase’sale be reviewed on the basis of a commussion contract She proposed the scheme
by which electricity purchase/sale will be carried out only by Generators and Suppliers The
NDC (enterprise ‘Energomarket”) will service this purchase/sales, determine the wholesale
price prepare load schedules, etc that 1s will fulfill the same function as it does today In
this case electrnicity shall be purchased not in a centralized way through the NDC, but on the
basis of multilateral agreement on joint activity Accounting of joint activity will be effected
by the NDC WEM s funds administration will be carried out by the Market Banker as a
trustee and movement of funds will be managed by WEM’s Financial Operator Enterprise
“Energomarhet will be responsible for conduct of complants and claims and operation of
Secretanat

10 48 Hagler Bailly

Filed in A holomivets/Common/Market Documents/EMAmeet doc
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Buttsio made conclusions on advantages and shortcomings of the current Agreement and
proposed draft changes and amendments, having noted an advantage of the draft in respect of
transfer of property nght tax payments centralized conduct of claims and complaints

Other NERC s representative noted that any changes in the Agreement can’t solve the cnisis
of payments 1n the power sector

K Yemelyanov

Hagler Bailly
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Draft of 3 August 1998

Changes have been made n the EMA version of 13 July {998 as tollows
Strikethrough - text 1o be deleted or transferred to relevant Clauses

Highlight - changes and amendments to version ot 13 July 1998 also text transferred

The rest text remams unchanged as compared with version ot 13 July 1998 Lec printer'L Gorbunova\EMA Agreement\EMAtev3Aug ldoc
2 Objectives and Members Obligations General Provisions

2 1 General Objectives This Agreement defines the rights, obligations 2 1 Tlus Agreement defines the general principles of organization and

and responsibilities of the Markhet Members, parties to this Agreement, operation the management system and inft astructure of the WEM, the
the General Meetings, the Cnergomarhet Board and the procedures for procedure for market par ticipation the 11ghts, the duties and
Marhet Members to join and leave this agreement 1esponsibility of the Parties to this Agreement as well as other matters

relexant to the WEM activity

Under this 4g1eement the NDCshallact-as- a Commission Agent end

shall make a comnurment on us behalf and on the instruction of the
Generators which act under this Agreement as the Consignors to sell
electiciny_of uppropriate stundard quality to the Supplier s, the teims |
the price und the amount thereof being deter nuned by the Rules of the

IT holesale Electricity Market by the present Agieement and other

dddenda thereto The NPE—bewig-a Commussion Agent shall not

appropr 1ate electiicity as its property

22 Specific Objectines  The objectives of this Agreement are to
22 [he objectnve of this {greement
221 provide a set of 1ules and procedures tor the operation of a
transparent and tair system of trading electricits which shall 2 21 To estabhish the rules and the proceduie for transparent and fair

syvstem ot business relationship in trading electricity which shall

(a) deternune the finuncial obligations of electricity Suppliers in
(a) quanuty the financial obligations ot Suppliers in purchases of purchusing electricity from the MP&eas-a Comnussion Agent
electricity fiom the ESE,

(b) deternune the finuncial and other obligations of the (ommussion
(b) quantity the financial obligations ot the ESE 1n the purchase o1 1gent D& n taking elect ity supplies fi om the Gener ators undet

1
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electricity by it from Generators,

(c) quantty the financial obligations ot the ESE, Generators and Main
and Interstate High Voltage Networh Operators as appropriate 1n respect
ot the provision of Ancillary Services,

(d) quanuty the financial obligations of the ESE 1n respect of the Main
and Interstate High Voltage Network Operators and the recoyery of those
costs from Market Members, and

(e) ensure the establishment, maintenance and efficient operation of the
Marhet Operating System

222 cause all Paities to this Agreement to exercise their authority

spectfically to encourage

(a) the etticient production of electricity,
(b) the etficient consumption of electricity,
(c) the efticient transmission of electricity,
(d) international trade with Externally

Interconnected Operators wheie economic and beneficial to consumers
ot clectric energy 1n Ukraine, and

(e) optimal investment in new plant and other assets
and the returbishment of existing plants and assets including
transmission netwoths

2 2 3 heep under review and promote the implementation, administration

-
v

the commission contiact for sales thereof

(¢) determune the financial obligations of the Despatch Operator NBG,
Generators and an enterprise which 1s owned by Main and Interstate
High Voltage Networhs Operatots as appiopriate 1n respect of the
provision of Ancillary Services,

(d) deter mine financial obligations of the MBE-as Mar ket Funds
Admuoustiator and Settlement System Admunstrator to the enter prises
which own VMain and Inter state High Voltage Networks and the
1ecorery of the costs ther eof by M ket Members

(e) ensure the development, establishment, maintenance and efficient
operation of the Market Operating System,

(1) determine the financial 1esponsibility of the Paities to this
Agreement tor the consequences of non-petformance of theu
obliganions

222 ro-be-omittted{see-EL2-2-5)

2 2 2 To take nto consider ation and secur e respective balance of
mterests of existing and potential Generators and Supplier s of
electricity as well as of electricity consumer s by means of
implementation and impr ovement of the 1ules, systems and agreements
stipulated in the 4greement

22 3 rahewito-consideration-aid-seenrerespective-balance-of iterests
ofexstng-and-potential Generators-and-Supplers-of- electirenty-as-well
a5 OftlettHerconstiners-bi-tecins-ofthplementatioi-erd

proremeRtof therles—spstenrd-aareoments-stpiteted-rrthe
dgracment

22-tto-be-ontted

to-tcdedthofoltlowigClaise



and development of the rules, sy stems, and agieements referred to 1n 223 The Agieement 1s also concluded with a view of the following

this Agreement 1n a way which takes into account, and balances, the () Recenmg profie by Marhet par ticipants

respective interests of actual and potential Generators and Suppliers and  fag-(b) Oprimization of the elect icity p1ice to be 1n confor mity with

of final consumers of electiicity cost on the basis of Mar ket par ticipants competition and absence of

access restrictions for participation in the WEM,
2 2 4 1n the interpretation and implementation of this Agreement, and in  ¢5)~(c)_optimization of gener ation to impi ove efficiency of the sector |

the resolution of any disputes arising hereunder, due regards shall be had operation and electricity consumption,
for the objectives of this Agreement set forth in Clauses and 2 2 teHd) creation of conditions for inflow of domestic and foreign |
Imestments,

-(e) promotion of the povier sector stabilizationereation-efthe

2 3 Responsibilinies of the Par ties
Each Market Member shall be obliged from and after the Effective Date

2 3 1o sell via the NDE—as+he Commussion Agent, under the terms and
conditions of the Agreement all the electricity which

(a) 15 output from euch of us Generating Blocks except etectiicity

o generated by combined heat power plants which are subdivisions of

2 3 Each Market Member shall be obliged from and after the Effective the Supplier s for consumption in the territory of carrying out
Date to licensed activiry,

o for own needs of euch plant,
2 3 1 sell all output from each of its Generating Blocks (less own e generated at the plant with installed capacity and volumes of sendout
requirements at each plant) to the ESE pursuant to this Agreement belovs the imit values
Plants of sendout capacity less than 20 MW are not required to sell
their output to the ESE, and (b) exported to Uk ane fr om abr oad with the aim of selling it 1n

Uk aine

2 3 210 purchase all electricity in demand fi om the NDG-as-the
Comnussion Agent on the terms of this Agieement excluding the

elecimiciry naded via the NBE the wholesale mar ket according to
123 ) '

W
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To add
232 purchase all energy 1cquued by 1t trom the LSE under the terms 2 3 3 10 provide electrical nerworks for electy icity tr ansmission on the
ot this Agreement, excepting only energy not sold to the ESE rerms of this Agreement

pursuant to Clause 231
2 4 Exclusions  The terms of this Agreement specifically exclude

2 4 1 the existing normative documents 7 egar ding the rules of operation
ot High Voltage System in Ukiaine as amended from time to time

2 4 Exclusions The terms ot this Agreement spectfically exclude
24 2 financial settlements between electricity Generator s and electr icity

241 the existing normative documents which cover the rules of Suppliers pur suant to any other agieements The terms of such
operation of the High Voltage sy stem in Ukraine as amended trom time  agreements shall not contradict this Agreement
to time

242  the finanaal settlement ot any tinancial contracts between
Genetators and Supplieis Any such contracts shall not conthict with this
Agreement 1n any way

3 Energomarhket State Enterprise Responsibilities 3 ADEs- Commuission Agent’s Responstbilities and Rights

Ihe specific responsibilities ot the ESE under this Agreement from  The specific responsibilities of the ABE Commussion Agent’s under
and atter the Fttective Date shall include the following this Agreement from and after the Effective Date shall include the
tollowing
31 The L SE shall purchase all clectricity trom Generators on the basis of
this Agreement, Bilateral Contracts, and on terms and conditions agreed 3/ purchase of electricity from Generators on a commission basis
with Externally Interconnected Operators under this 4gieement

32 The LSE shall be 1esponsible tor the conduct, admimistranon, 32—es |

©
N



estimation, and calculation ot pay ments to Generators Supphers- l

3 3 Purchase of Main and Inteistate High Voltage Network services on  3-3—widennuficatrornof-Munm-aid-Interstate Mer-enid-titerstate-High
behalf of those recenning such services The purchase of Main and FehugeNetnorkserricecostsnnderthisAgreementand Bilateral
Interstate thgh Voltage Netwoirk Services shall be on the principle of Agrecmentsto-benadefronrthe-HEM s-aceonnt-

Economic Purchase

331 The ISt shall enter nto High Voltage Service Agreements with all  witherterpriseswinch-own-Manand-tterstate- High-Voltase
owners of Main and Interstate High Voltage Network facilities in Ukraine  detworrsw-Llaame—Eachspectfic High-Voltage-ServiceAgreemert
Lach High Voltage Service Agreement shall define unambiguously the shedtddefine—unanibignonsiy-nomitswineh- MDCshall pes-to-such
moneys which The ESE shall pay to the owners of the Main and Interstate  exrerprsesfon-the H-EM saeconntforthe-wse-of-the-tetworks
High Voltage Network tacilities tor their use and any Connection Charges Ehurges—for—conmdction—ofeachdividnal Mearket-Mewmbershall-be
to be made 1n respect ot individual Market Members and how the costs of  pardenceth-by—+thsHenberto-the-Nebrorks—owner—The-procedite

such agrcements shall be 1ecovered trom Market Members, and forcrtertarig—thesise-of the-wbovepaymentsshatl-be-approved-by-the
MERE
332 T1he ESE shall tecover the costs of Connection Charges made in 332 >

respect of any mndividual Marhet Member's connections to each Main and

Interstate High Voltage Netwotk through a separate charge made directly  Fo-beosupplenertedcsfotlons

to the relevant Marhet Membet The method tor determining the charge

for connection shall be agreed with the NERC ~ Such charges shall be 337--Supphersfurltoperfornthen—obligations—Generators-shall
based on the Connection Register maintained by the relevant Main and  bwid—widerthis—tgreement—the-Connrsstor-tec-NDE—te-cotlect
Interstate High Voltage Netwoirh Operators as defined 1n 1ts High Voliage «#d-provido-therequired-proofs—andto-bring—a-clatmgidiora-suit
Service Agieement afatithe-Stpplierspresnanttothe effective-tegisletron—Lha




34 The I'SI will be responsible tor

341 the purchase of Ancllary Scrvices pursuant to the Marhet Rules
342 the conduct of all trade with Externally Interconnected Operators
In carrying out tiade with Externally Interconnected Operators the ESE
shall ensute that 1t 15 conducted in accordance with the principle ot
Economic Purchase

Sales of Flectniaty to Supphers

351  The PSE will sell all electrienty to Suppliers necessary 1o meet their
load demands defined as tollows

() tor Independent Blectiens Supplicrs the duect metered hourls load of
then consumets atter adjustment fot losses at low voltage of cach reley it
local network opetrator

(b) tor I ocal lectucaty Supplicrs, net howly metcred load atter deducting
any puichases made from plant of less than 20MW  and deducting any
Consumear T oad suved by Independent Blcctiiany Suppliers in that
tcintory

332 lhet SL shall sell encrgy according to the mechanism described in
the Agreament to Supplicrs at the Suppha Connecuon Pomnt
meorpotating all the LSL's justitied costs related to their licensed
activities, Anctllary Senviee and Main and Intestate High Voltage
Network Scivice provision

e R W W By B W R .

3-5 3 2 sales of electnicity to Suppliers

334 321 The AB&Gas+he Commisston Agent shall sell all |
electricuy 1o Supplier s to meet then demand only on the basts of theu
orders fancially secured the procedu ¢ of executing and subnutiing
of which s specified i the Marker Rule s l

() for Independent Elecoiciny Suppliers ar the wholesale mar ket
price to be determned by the Market Rules

(b) for Local Electnicity Suppliers (- in the amount of net how ly
metered supplies- 10 be_doleted) at the wholesale mar ket price (o be ‘
detcrmmed by the Market Rules less electricuty supplied by

Independent Supplier s

3324he ABEC 322 The Commussion Agent shall sell electricity at
the grid supply pomts of the Supplier taking mto account all NBe-s
Jusiified costs of the Commussion Agent, Despatch Operator, Mar ket
Funds Admnmist ator, Settlement System Adnuristrator ielated to the
licensed acnviny Ancillary Senvices and Main and Interstate Thgh
Voltage Network Services i compliance with the mechanism
descnibed 1n the Agieement



353 Ihe 1SE shall be iesponsible for collection of payments by 332323 Hprrchestige selling the electricity froneor (0 the
Supplicts i accordance with the Matket T unds Admimsuauon Procedwe — Supplier the AB& Commussion Agent shall be entitled under this
Agreement v ith the follovwing rights
o 1o demand payment from the Supplier for the electricity 1 ecerved
to the WEM s account
¢ to termunate sales of electricity to Suppliess in the event of then
non-payment for the electuicity 1ecerved

33+3310f Suppliers fail 1o perform then obligations Generator s
shall bind under this Agreement, the Commission Agent to collect
and provide the requured proofs and to bring a claim and/or a suit
against the Supplier s pursuant to the effective legislution The

36 Planming of the Mam and Interstate High Voltage Network and 3-6—thephonnngand-promotion-of—development-of-Main-aned
addittonal High Voltage Service Agreements, n particular Hitersttethigh-Holtngeetnorhsand-conclusion-of-appropriate

(a) the annual development ot the Ten Year Statement, setting out the

planned development of the Main and Interstate High Voltage Networkh 36 —the-anmiedderelopmert-and-adnstinent-of-the-TenYoar |
over the next following ten years according to the provisions of the High  Stwementsetting-omtheplanned-development-of-the-Meciid
Voltage System Operating Guidelines, and hitersteeHhght-ottageNetnorkscid-wcmid-adpistiment—ovethe

(b) negotiating and entening into High Voltage Service Agreements tor the  Operritiielrnidednie-
construction of any necessary additional Main and Interstate High Voliage

Network Operator assets  The SE shall enter into any such High Voltage FbI—theshori-term—planiig-of-the-production-chd-resermmg of-the |

Seivice Agieement i accordance with the principles ot Economic eriprcHy—protiphditstinent-of-the-electneny produetion-and-supply
Purchasc H-brhitthie e PO Cr e HeH O s i Ot R et |
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37 The ESE shall agree the technical specification for any new
connections to the existing Main and Interstate High Voltage Network

PART II - MARKET COMPONENTS

4 Market Membership

41 Condittons of Matket Membership  Fach Market Member agrees to
abide by all the terms of this Agreement and the Market Rules relevant to
that Market Member

4 2 Rules for admission ot new Market Members
421 Candidates for market membership shall apply to
the Board 1 a torm specified by the Board The Board shall not unduly

discriminate against any candidate 1n considering its application to become
a Marhet Member

422 Any candidate seehing to become a Mairket Member shall
demonstrate to the Board that 1t meets the tollowing criteria

(a) the candidate shall possess a License for the activity in which 1t wishes
to become a Market Member,

L)

PART II ORGANISATIONAL AND LEGAL FRAMEWORK OF
THE WHOLESALE ELECTRICITY MARKET

4 Market Membership

4 1 Condirons of M ket Member ship
Each Muarker Member agrees to abuwde by all the terms of this
dgreement and the Mur ket Rules

4 2 Rules tor adnussion of new Marhet Members

421 Candidates for marhet membership shall subnut to the Board
their applications and attachments to them 1in a form specified by the
Board The Board shall not unduly discriminate against any candidate
in considering its application to become a Market Member

422 Any candidate seching to become a Market Member shall
demonstrate to the Board that it meets the following critenia

(a) the candidate shull possess u License for the activity in which u
wishes to become u Mar ket Member,




(b) the candidate shall have provided all 1easonably required intormation to
the Board and that such information 1s coriect in all matenal respects,

(¢) the candidate 1s registered as a subject ot entrepreneunial activity as set
by existing legislation,

(d) that with eftect from the date ot its admussion as a Party 1t accedes to the
Agreement 1n accordance with its terms, and

(¢) that such a candidate satisties such other requirements (1t any) as the
Board may from time to time prescribe (whether before or afier receipt ot
the candidate's application), provided that such other requirements have first
been notified to the NERC and the NERC has not within three months (or
such shorter period as the NERC may n anv case approve) after receipt ot
such notfication notified the Boaid that 1t disappioves ot them

423  Within 30 days ot the receipt ot all requested intormation the Board
shall notify the candidate that either

(a) that the candidate 15 to be adnutted as a Party, in which event the
provisions of Section shall apply  The Boaid shall nottty the candidate of
any Advance Payment requitemients which shall be a condition ot 1its
becomung a Supphier Market Member, or

{b) 1ts application has been 1ejected meluding a wiitten statement ot which
ot the criteria in 4 2 2 above tormed the basis of that rejection

424 It the candidate 15 accepted the Secretanat shall prepare a
Membership Accession Agieement ot the standardized form set out n
Sthedule 6 The candidate shall have 28 days m which to sign the
Membership Accession Agreement atter which tme 1t shall be deemed 1o

v

o

(b) the candidute shall i duc time have provided all reasonubly
required mformation to the Bowd and that such mformation s full
conect and objectine

teHo-be-deletedd

() (c) that with eftect from the date of 1ts admission as a Maiket
Member 1t accedes to the Agreement 1n accordance with its terms, and

te) (d) that such a candidate satisfies such other requirements (if any) as
the Board may tom time to time presciibe (whether before or after
receipt ot the candidate's application), provided that such other
requirements have first been notified to the NERC and the NERC has
not within three months (o1 such shoiter period as the NERC may in
any case approve) after receipt of such notification notified the Board
that 1t disapproy es ot them

423  Within 30 days ot the receipt of all requested information the
Board shall notty the applicant that exther

(@) us application for the VMarhet Membership has been satisfied, n
which event the provisions of Clause + / shall apply The Board shall
nouty the applicant of any Advance Payment requirements which shall
be a condition of 1ts becoming a Supplier Market Membet, or

(b) 1ts application has been rejected including a written statement of
which ot the cuitenia n 4 2 2 above formed the basis of that rejection

+24 1t us application for the Marker Member ship 15 satisfred, the
Secretariat shall present to the applicant this Agr eement which shall be
signed by the applicant withmn two weeks fi om the date when the Boa d
has made a decision 1o adnut the applicant as a Market Member The
authorized representative of the applicant shall sign this Agi eement
within the term specified m this paragraph and shall affiv the

9



have lapscd

425 In the event of any dispute over the Board's refusal to admit a New
Member (although not on the terms of the Membership Accession
Agreement), a reference would be made to the NERC, who will make a
decision

426 Exsung Marhet Members shall undertake the processn42 2,423
and 42 4 above when entering into a hicensed activity which 1s ditferent
trom the basis of their existing Marhet Membership However, the process
shall be restiicted only to those elements which have changed since the
commencement ot thetr existing Market Membership

427 A new Marhet Member which 1s undertahing new activity shall be
allocated zero votes until there 15 sutficient daia tor votes to be allocated
according to Section 4 4

428 A new Market Member shall choose which ot the Voting Directors
within 1ts Class shall represent its interests at the Board Meetings

43 Rules tor Marhet Member Resignation

enterprise’s seal without any terms and 1eservations, after which time
i shall assume the rights and obligations as stipulated 1 this
4greement

425 In the event of any dispute over the Board's 1efusal to admut a
New Member, a reference would be made to the NERC, who will make
a decision The NERC s decision n this respect which meets the
requnements of the applicant as to its adnussion as a Mca ket Member
shall be binding 1o the Board

42 6 1 hen entering into a licensed activity which 1s different fiom the
basis of us Market Membershup the Member shall undertake the
process 422 42 3and 4 2 4 above

In this exent any such Member which 1s undertaking new activity shall
be allocated zero votes untl there 1s sufficient data for votes to be
allocated according to Clause 4 4

3 = > )

$+2-8 427 4 new Market Member shall choose which of the Voting
Durectors withm us Class shall 1epresent its interests at the Board
Vleenngs, and shall notify the Secretariat about 1t n wiiting within
seven day s after signing this Agreement

43 Rules for Market Member Withdrawal

e

Vi ket NMember muay withdraw from Market Member ship
voluntanily at one s own desune,
compulsortly i the event of imposition of sanctions on it due to 1ts
fatha e to fulfill its obligations under the Agreement,
i the event when this Agreement becomes neffective

4 3 1 Voluntary Withdraval
1 M ket Participant shall be entitled at any time to withdraw fiom

10
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431 A Maket Member shall be entitled at any tume to resign from
Marhet Mcmbership by delivering a Resignation Notice to the Secretaniat ot
the Board and such resignation shall take ettect 28 day s after receipt of the
Resignation Notice by the Secretariat

432 A Market Member may not resign from Market Membership (and
any Resignation Notice delivered pursuant to Clause 431  shall be
ineticctive) unless as at the date its resignation would otherwise become
eftecuve all sums due from such Markhet Member under this Agreement
have been paid in full including any administrative costs incurred as a result
of the withdiawal ot such a Matket Member

433 Without picjudice to any other clauses mn this
Agrecment, at the same tume as a person's resignation as a Marhet Member
becomes elfective under Section such person shall also cease automatically
to be a Paity  The Party shall be released and discharged trom 1ts
obligations and liabilities under this Agreement as a Marhet Member, and
each of the other Parties  shall be ieleased  and discharged trom 1ts
obligations and liabihties under this Agieement to such a person

-

s

Viurher Parnicipation by delnering a Withdrawal Notice to the
Secretaniar of the Bowrd Such withdrawal shall take effect 28 days
after recepr of the Withdrawal Notice by the Secretariat The
Secretaniat shall nonfy of such Withdiawal all Parties to this
dgreement and relevant gover nmental agencies

13 2 to-he-deleted—
+3-3to-be-onmtted
Lo-srded-

+3~+ 43 2 Incase a Parucipant withdh avws fr om the WEM and
ternmunates the present Agreement it shall 1retamn 1ts obligations to the
other Parnies to the Agreement us well as obligations of the other
Vlember at the moment of secession fiom the WEM Such obligations
shall veman effectne until they are met The rights of the Member
which has left the IVENL 1elated to electricity generation supply and
pur chasing from the mar ket shall cease

+3-2 4 3 3 Compulsory Withdrawal (this Clause has been
prepured based on Clause 18)

(a) A Market Member shall be in default of this Agreement and may

be expelled fiom Vw ket Member ship and shall be subject to

sanctions as stipulated in this Agreement or present law 1f

o 1t has failed to fulfill any financial obligations including the
provision or replemishment of the compulsory Advance Payment,

¢ it has tailed to pay any compulsory payment within five working
days atter the date determined under this Agreement,

e 1t has tailed to comply with any other tetms of this Agieement

and has not remedied them within a period of time as determined
by the Board



(b) On the mstruction of the Board, the NBC Commission Agent
shall scive a Detault Notice on such Mar ket Member

(c) It the NBE Commission Agent setves a Default Notice on a
Martket Member and the matter on which the Default Notice was
served has not been resolved within five calendar days of the 1ssue of
that notice, then the Board shall be entitled to take piecautionary
measures such as 1o issue an nstr uction

* o suspend selling electricity to the Defaulting Market Member,

¢ 1o disconnect the entire load of the Defaulting Market Participant
it connected to High-V-eltage-orlnterconnection the Mam or
Interstate High Voltage Network,

¢ to disconnect the relevant part of the load 1f such default relates to
a specific consumer or a group of consumers

(d) Also the Boaid shall be entitled to mstiuct the Maim and
Interstate High Voltage Network Operator under the terms of the
High Voltage System Operating Guidelines to take the necessary
steps to umplement the above nstructions of the Board

(e) The Board shall have the 11ght to make a decision to expel the
Defaulting M ket Parncipant fi om Ma ket Py Licipation and
dissolve this Agreement with it provided that the Defaulting Mar ket
Participant has not taken any steps 1o 1emedy the sttuation that
arose

(t) The compulsory withdr awal of the Defaulting Market Member
tfrom Market Membeiship shall become effective after the 1 elevant
Bourd decision has been agieed upon with the NFRC Such
withdrawal shall not remove any obligations of the Defuulting
Varket Member 1o any other Parties 1o this Agreement and any
obligations of such other Puities to the Defaulting Mar ket Member
accrued prior 1o 1ts withdvavwal Any such obligations shall 1 emain n

12



Jorce uniil they are fulfilled The 1ights of the Market Member
expelled from VMur ket VMember ship in 1espect of electricity
generanon, supply to or puichase fiom the Mar ket shall be
rer nunated

(g) Any suspension or termination of a Market Participant under the
terms of this c/ause shall result in the suspension of its voting 1ights
under this Agreement

(h) Market Membership shall be terminated as a result of
promulgation of any law which terminates this Agreement o1 by
consent of all Parties to this Agreement

44 Votes
Weighted Votes shall be allocated to Maiket Members as follows

441 each Marhet Member which 1s a Generator

shall be enutled in that capacity to one vote for each GWh of Metered
44 Votes Weighted Votes shall be allocated to Genetation sold to the marhet as measured as the avetage of the four
Marhet Members as tollows most recent quarters, or the average of those quartets for which

complete data 1s available 1f less than four,

(a) each Market Member which 1s a Generator shall be entitled 1n that 442 each Market Member which 1s a Supplier shall be entitled n that
capacity to one vote for each GWh ot Metered Generation sold to the capacity to one vote for each GWh of Metered Demand puichased fiom
marhet as measuted as the average of the four most recent quarters, or the the marhet as measured as the average of the four most 1ecent quarters,
average of those quarters for which complete data 15 available if less than or the average of those quarters for which complete data 1s available 1f
four, less than tour,

(b) cach Mathet Member which 15 a Supplier shall be enttled in that 443 1t the votes determined mn < 4 1 or 4 4 2 are not

capacity to such number of votes as 15 equal to the Supplier's total GWh ot whole numbers, values less than 0 5 shall be 1ounded down and values

Metered Demand purchased trom the mathet as measured as the average ot  greater than or equal to 0 5 rounded up to the next whole number,

the tour most recent quarters, o the average ot those quarters for which

complete data 15 available 1 less than tour, 444 Weighted Votes shall be 1e-calculated by the Secietaniat five
business days before each General Meeting based on the most current
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{¢)af the votes determined 1 44 (@) ot (b) are not whole numbers values

fuss than 0 3 shall be jounde

rounded up to the next % hole number,

days before each General Meeting based on the most current

5 General Meetings

51 At cach Annual General Mecting,

d down and yalues greatel than or equal to 05

(d) Weighted Votes shall be re-caleulated by the Qecretanat five business

available data.

the Marhet Members shall be

required to constder and resolve the 1ssues listed below All documents for
discusston at the General Meetng shall be 1ssued to all Marhet members at
least 10 worhing days betore the date of the General M

Members should consider

3%

the tollowing i1ssues

feeung Marhet
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5 General Meeting

3 1 4t the General Meeting each Mar ket Member shall exercise s
11ghts 1egar ding par ticipation i dectsion making on the 155ues of the
WE\M operation 1€ceiVIng infor mation on Man ket operation The
Parnes to the 4greement shall consider the decisions of the General
\feeting made in compliance with the established o1 der and within s
author iy to be obligatory for ull the Paities to this Agreement

4] General Meetings of Market Members except the Annual General
V\feenng shull be considered as Dxaordimary General Meetings The
Annual General Meeting shall be held within 4 weeks after 12
¢ alendar months fiom the date of the previous Annual General
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511 a report prepared by the Board on the WENM and 1ts operation during
the immediately preceding year, which report shall include

(a) a review of the operation of the Marhet Operating System,

(b) a review of the operation of the Settlements System Admunistration and
the Market Funds Adnmunistratton,

(c) a review of the activities of the Despatch Operator,

(d) a review of the Settlement System Administiator and Marhet Funds
Adminstiator's budgets,

(e) such other information or matters regarding the operation of the WEM
as the Board shall consider appropriate, including any proposed revision to
this Agreement

(f) any recommendation which the Board wishes to mahe which would be
necessary or appropnate to give etfect to any reported recommendation in

(a), (b), (d),

512 a report prepared by the Market Auditor on the Market Rules and
their operation during the immedately preceding period, which report shall
include

(a) a summary of the audits, reviews, tests and/or chechs carried out by the
Market Auditor on the Market Operating System,

=
=

Vieeting

The following 1ssues shall belong to the authos ity of General
\leeting

51 1 Lmnoduction of changes and amendments to the WEM
dgreement and 1o Schedules thei eof,

511 approval of a report prepared by the Board on the WEM
operation during the preceding year which shall particularly include

(a) a review of the operation of the Market Operating System,

(b) a review of the operation of the Settlements System Administrator
and the Market Funds Administrator,

(¢) a review of the activities of the Despatch Operator puisuant to this
Agreement,

(d) areview of the Settlement System Administrator and Market Funds
Admunistrator's budgets,

(e) such other information or matters regarding the operation of the
WFM as the Board shall consider appropiiate, including any proposed
revision of this Agreement,

(f) any recommendation which the Board wishes to make which would
be necessary or appropriate to give effect to any reported
recommendation n (a), (b), (d),

3 1 2 approval of the 1eport prepared by the Mar ket Auditor which
shall include

(a) a summary of the audits, reviews, tests and/or inspections carried

15



(b) any tecommendation which the Market Auditor wishes to make
regarding the Settlement Procedures, and the Market Funds Admimstration
Procedure,

(c) a report on the activities of the Despatch Operator, and

(d) such other information or matters which the Board may reasonably
require or the Marhet Auditor shall consider appropriate

51 3 the election of Board Voting Directors pursuant to Clause 6 2 2, and

514 such matters as any Marhet Member present in person may wish to
raise at such meeting, notice of which has been given to the Secretariat no
later than seven days before the date of such meeting However, failure by a
Marhet Member to notify shall not prejudice the nght of any Market
Member to ash questions at such a meeting on any matter

5 2 General Meetings

The purpose of General Meetings and the matters to be decided at them
shall be as set out 1n Clause 51 The following conditions shall apply 1n
respect of such General Meetings

52 1 All business of Market Members in relation to this Agreement shall be
transacted at General Meetings of Market Members Market Members shall
be entitled to Vote on those decisions stipulated in Clause 5 1

5 2 2 Calling meetings

All General Meetings of Market Members shall be called by 21 days' notice
n writing .
523 Notce of the General Meeting and an outline description of its
proceedings shall be sent to all Market Members at that time The Board

out by the Market Auditor on the Market Operating System,

(b) any recommendation which the Market Auditor wishes to make
regarding the Settlement Piocedures, and the Market Funds
Admuinistration Procedure,

(c) a report on the activities of the Despatch Operator, and

(d) such other information or matters which the Board may reasonably
require or the Market Auditor shall consider appropriate

5 1 3 the election of Board Voting Directors pursuant to Clause 6 2 2,

5 1 4 such matters as any Party to the Agreement may wish to raise at
the meeting, written notice of which has been given to the Secretariat
no later than (30) ___ days before the date of such meeting Absence of
such written notice shall not linut the rights of the Parties to this
Agreement 1o raise any questions at the meeting

3 2 Rules of General Meeting Procedur e
The purpose of General Meetings and the matters to be decided at them
shall be as set out 1n Clause 5 1

3 2 1 All the documents to be discussed at the General Meeting shall be
sent to all the Parties to the Agreement not later than 10 wor king days
befor e the date of the General Meeting

J 2 2 Calling meetings
All General Meetings of the Par ties to the Agreement shall be called by
(21) days' notice 1n writing

3 2 3 Notice on time and place of the General Meeting as well as the
agenda shall be sent by the Secretariat on the instructions of the

16



shall inform the NLRC and tts advisors ot the dates ot and agenda tor the Vlwket Bowrd 1o the Parties 1o the Agreement, the NERC the

General Meeting  Repiesentatiyes of the NERC shall also have the nght to  Vfinenergo, the Antimonopoly Comnuttee At the discretion of the

attend General Meetings Bow d the Cabnet of Minusters, the Mmstry of Economy the Ministry
of Fimance the Muvustry of Social Protection and others may be
mformed ubout holding the General Meeting

524 Extraordinary General Meetings may be convened erther 524 Extraordinary Genetal Meetings may be convened either

(a) by a request trom two or more members of the Energomarket Board, or (@) by 1equest of 1 oting Directors which have not less than 20 % of the
totul votes o1

(b) by the Board, upon receipt ot a request trom Marhet Members holding () by the Board, upon receipt of a request from Market Members

together at the date of the request not less than 10 per cent of the Total holding together at the date of the request not less than 10 per cent of

Votes of all Market Members the Total Votes ot all Market Members [n this case the Boar d shall not
refuse 1o convene the meeting

525 All General Meetings ot Mathet Members other than Annual Geneial 3-23—o-be-onitted{see-tl3-H

Meetings shall be Cxtraordinary General Meetings  Each Annual General (¢) nme of calling Extraordmary General Meetings and sending
Meetng shall be held no later than 4 weeks after 12 calendar months required notices shall be reduced one thirds of the time stipulated 1n
tollowing the previous Annual General Meeting this Agreement

1gendu
324 52 5 Proposals 1egar ding the agenda
A1l VMarket VMembers as well as state bodies, with which the Agreement
shall be agreed on shall have the yvight to put forvward thenr proposals
regar ding the agenda not later than ___ calendar days before the date
of the General Meeting The agenda shall be approved by the M ket
Bow d not later than ___ calendwr days before the date of the General
\leeting sent to the \arket AMember s and published 1n mass media
526 Quotum Decisions on issues not included nto the agenda shall not be taken
No busmess shall be transacted at amy General Meeting of Market
Members unless a quotum of Marhet Members 1s present at the ime when 5 2 6 Quorum

17



the meeting proceeds to business A quotum consists of a meeung ot  Quorum shall be mude up by the Market Members present at the
Mathet Mombers present in person renting General Meeung in the follovwing proportion

(a) 67 per cent or more of the aggregate number ot Weighted Votes to (a) 67 per cent or mote of the aggiegate number of Weighted Votes to
which all Generatois are entitled under Clause 529 and which all Generators are entitled under Clause 5 2 9, and

(b) 67 per cent or more ot the aggregate number of Weighted Votes to (b) 67 per cent or more of the aggregate number of Weighted Votes to
which all Suppliers are entitled under Clause 52 9 which all Suppliers are entitled under Clause 5 2 9

527 Lach ot quorum If within halt an hour from the ime appointed for the 52 7 Lack of quorum

General Meeting a quorum 1s not present, the meeting shall stand adjourned It within an howr from the ume appointed for the General Meeting a

to the same day n the next weeh at the same ume and place or to such quorum 1s not present, the meeting shall stand adjourned to the same

other day and at such other time and place as the Board shall determine  All dav in the next weeh, at the same time and place or to such other day

Market Mombers shall be notified ot such an adjournment and at such other time and place as the Board shall determine All
Market Members shall be notified of such an adjournment

52 8 Ihe Board Chaiman shall be the Chairman of all General Meetings

lhe I SI shall undertake the 10le of Secretariat tor such meetings 528 The Board Chairman shall be the Chairman of all General
Mecungs  the ADC—shall-undertake-the-role—of Secretartatfor-such
HreeHRESN-

<=

After opening the General \eeting the Pai ties to the Agreement shull
elect the Presidium, 1 ote Counting Commission and Di affing

529 Voung All votes at General Meetings shall be as set out in Section  Commission

44
329 Toung Procedure Allvotes at Genciral Meetings shall be as set
outin Cl 44
5291 Elecuing the 1 oting Duecitor
1 candidate for a position of the 1 oting Director shall be a person
mcluded mio the List of candiduates which are proposed by the
V\lurkhet Members Each of the Murket Member s can propose any
representative of s Class as a candidate to the Market Board
Inorder 1o enlist the candidates the Market Member s shall submit
then proposals 1o the Bowrd Secretaviat  days before the General
\feeting The number of candidates for the position of the Voting
Durector which may be proposed by a Member shall not be

18



ot

restricted
The formed hist shall be approved at the General Meeting

- 7

3 2 9 ~Before deciding on the candidates in each Class there can be
held or gunizational or adnunistrative arr angements meetings
conferences, etc at the discretion of the Mar ket Members

5 2 9 Formatting and distribution of bulletins

The Secretariat shall prepare two hinds of bulletins 1 e a separate
bullern for each Cluss and shall submit them to the Vote Counting
Comnussion at the meeting

To fucilitate voting procedir e the bulletins for electing the Voting
Duecitor of each Class shall be of differ ent colors

52 94The bulletins shall include the followng data

o the full nume of the Mur ket Member which takes part in voting

o the number of votes the Mar ket Member  holds

o spuce for iserting the nume and surname of the candidate for the
Foting Duector

52 9 Each of the Mar ket Member which holds weighted votes (vote)
i ats Class shall get a bulletin fiom the Vote Counting Commission
wiuch shall be respectively noted in the Registration List

The \Mur ket Member entitled to voting in two Classes shall get two
bulletns for each class separ ately

The Member upon 1eceving the voting bulletins shall be obliged to
check the data noted 1n them (the name of the member and the
number of weighted votes 1t holds) In case of discrepancy the

V\lar ket Member shall inform the Vote Counting Commussion without
delay

52 9° The procedure for filling in the bulletins
Euch of the Mar ket Members holding at least one vote shall get the
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5210 Any Maihet Member enutled to attend and vote at any General
Meeung ot Market Members shall be enutled to appoint another person
(whetha a Market Member or not) as its proxy to attend, speak and vote 1n
its place  Such a provy shall be appointed tor the duration ot one General
Meeting only and shall be valid only 1f notified to the Secretariat at least 2
days prior to such Geneal Meeting  The Secretariat shall have the nght 10
chech the authenticity ot any prosy  Marhet Members may make written
notification of therr votng mtentions to the Secretariat n advance of the
General Mccting as an alternatiy ¢ to appointing another person as prozy

5 3 Appeals

A Marhet Member shall be permutted to appeal to the NERC 1n respect ot
any decision made at a General Meeting within 30 davs of such a decision

x

mscribed bullenn which it shall fill in as follows

o from the submutted hist of candidates 1t shall wi ite down the name
of the candidate 1t shall propose to the position of the Voting
Duector The par ticipant shall have the 11ght to note in the
bullettn only one candidate for which it shall vote The split of
votes between sever al candidates shall not be allowed

Filled 1n bulletns sepai ately for each class shall be placed into an

appropriate ballot box A bulletn violating the terms set above shall

be considered imalid

529 Vote counting procedure

I ote counting shall be done by the Vote Counting Commission

The Mar ket Board shall be compr 1sed of five Voting Duector s fiom
the Generator s Class and five Voting Director s fi om the Supplier s
Class The first five candidates which 1eceived the major ity of voices
out of the total number of candidates specified in bulletins of then
respective Class shall be deemed elected Voting Durector s with the
rerm of service of one year This shall be recorded by the Secretar1at
1N sepai ate nunutes

52 9 The case of a tie

Inn case if two o1 more candidates get the same number of votes and
this brings about the possibility for more than five candidates to
comstitute the Bowrd there shall be additional voting for such
candidates

If less than five 1 oting Duector s on any class are elected according
10 vorng results the 1epeated voting shall be held The 1epeated
voung shall be arvanged in compliance with the same 1ules as the
buasic voting

5210 Amv Marhet Member entitled to attend and vote at any General
Meetng ot Marhet Members shall be entitled to appoint anothet petson
(whether a Market Member o1 not) as 1ts proxy to attend, speak and
vote m 1ts place  Such a pioxy shall be appointed for the duration of
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and if Mathet Members with aggiegate Weighted Votes ot more than 10 per
cent of Total Votes agree to such an Appeal Those Maiket Members who
wish to appeal shall nouty the Boaird and the NERC i wnung In
considering an appeal of a proposed change to the Agreement the NERC
shall have the nght only to disapprove changes to the Agreement which
have been subject to such an appeal The decision ot the NERC on such an
Appeal shall be final and 1t shall duect the Board and Market Members to
act 1n accordance with that decision  NERC will mtorm the Board and
Marhet Members about their obhigations in respect of any decision made as
a result ot an appeal within ten days

5 4 Decisions

Voting decistons at a General Mecting shall be on the basis of a simple
majority of the Weighted Votes of those present In additon 1n relauon to
issues pursuant to 311 (b) and (f) 512 (b) and 5 1 4 (including proposed
changes to the Energomarkhet Members Agreement) where Market
Membeis' approval 1s required, a majonty of 75 per cent of all Weighted
Votes cast shall be requued to approve any voting decision In the event of
a tie the relevant matter for dectsion would be deterred until the next
tollowing General Mecting

A7

one General Meeting only and shall be valid only 1if notified to the
Secietariat at least 2 days prioi to such Geneial Meeting  lhe
Secretaniat shall have the nght to check the authenticity of any proxy
Market Members may mahe wutten notification of then voting
mtentions to the Secretatiat 1n advance of the General Meeting as an
alternative to appointing anothel person as proxy

33 Appeals to the NERC

A Mathet Member shall be permitted to appeal to the NERC wuthun its
authoriny n respect ot any decision made at a General Meeting, within
30 davs ot such a decision and 1t Maiket Members with aggiegate
Weighted Votes of more than 10 per cent of Total Votes agree to such
an Appeal Those Market Participants who wish to appeal shall notify
the Board and the NERC mn writing In considering an appeal on a
proposed change to the Agreement, the NERC shall have the nght only
to disapprove changes to the Agreement which have been subject to
such an appeal The decision of the NCRC on such an Appeal shall be
tinal and 1t shall direct the Board and Market Members to act in
accordance with that decision NERC will inform the Boaird and
Market Members about their obligations n 1espect of any decision
made as a result of an appeal within ten days

The uppeals on 1ssues which are beyond the authority of the NLRC
shall be duected according to the curnrent legislation

5 4 Decisions

Votng decisions at a General Meeting shall be on the basis of a simple
majority of the Weighted Votes of those piesent In addition,
relation to 1ssues puisuant to 3 / 11,511 (b) and (f), 512 (b) and
5 1 4 where Market Members' approval 1s requuied, a majority of 75 per
cent of all Weighted Votes cast shall be 1equired to appiove any voting
decision  In the event of of u tie the decisions relevant to matters
stpulared by C1 5 11 (b) and (f) 312 (b) and 5 1 4 would be deferred
until the next following General Meeting
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3 4 1 Inthe event of u ne on decision on matters stipulated in C15 111
due 1o the lack of quorum ar the General Meeting, the voting of the
Par ticipants which failed to artend shall be held in written form Such
voring shall be held by wiitten poll by the Secretariat among those
par ticipants absent fiom the General Meeting within the term of five
days after the General Meeting This may be done by means of fax
55 For a period of 1 year from the Effective Date of this Agreement it communication with consequent confirmation of fax copies by original
shall not be necessary to obtain Market Member approval of changes documents on voting The Secretariat shall send the documents
to the Schedules 2-8 of this Agreement For the time that this Clause 1ecened while doing wiitten poll to the Vote Counting Commission
has effect 1t shall take pre-eminence over the relevant parts of Clause The 1esults of written voung shall be added by the Vote Counting
54 Comnussion to the voung 1esults at the General Meeting If, while
considering total votes 73 per cent of all Weighted Votes are for taking
a decision on adopting changes and amendments to this Agreement the
decision shall be considered adopted

55 For a period of 1 year from the Effective Date of Changes and
Amendments to this Agreement it shall not be necessaiy to obtain
Market Members approval of changes to the Schedules 2-8 of this
Agreement For the ume that this Clause has effect it shall take pre-
eminence o\er the relevant parts of Clause 5 4

6 The Board 6 The Board

61 The Board shall serve as a representatine ot the Parties in the 61 The Board shall serve as a repiesentative of the Parties in
administration of this Agreement It shall at all times conduct 1ts affairs to  admimistration of this Agreement The Board Members have not hereby
include the objectives in Section 2 The Members have not hereby constituted a separ ate legal entity o1 association The Boar d functions
constituted a separate legal entity or association and the Board has no are deternuned in this Section

corresponding separate authonty

6 2 Constitution of the Board The Board shall be constututed in the 62 Board Constutution Procedur e
tollowing manner

(887
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621 Thete shall be 10 Voung Duectors comptising 6 2 1 The Board shall incorporate 10 Voting Directors - Chiefs of
enterprises represented in the Board

(a) 5 Directors drawn trom Generators, (a) 5 Directors drawn fiom Generators,
(b) 5 Directors drawn fiom Suppliers (b) 5 Directors drawn from Suppliers

The 1 onng Duector s shall be elected pur suant to Clauses 52 9-5 2 10
of this Agreement

622 The elections of Voting Directors shall be conducted as follows To-be-deleted
(a) The Secretariat ot the Board shall receive nominations from Marhet To-be-deleted
Members of candidates for the role of Voting Director within 5 days of

the Annual General Meeting,

(b) At the Annual General Meeung Market Members shall cast en bloc Fe-be-deleted
their Weighted Votes for the nommee of their choice within their Class

lhe nonunces recording the tive highest votes in each Class shall be

elected as Voung Directors to senve for a pertod of one year In the event

of a tte the nominees recording the five highest votes in that Class shall

proceed to a further round until there are only five successful nominees,

(c) Marhet Members shall select one of the successful Voting Directors 6 22 Euch Market Member shall comnut one of the Voting Director s of its
within their Class to act as their representative by notification in writing  Class ro 1epresent its interests at meetings of the Board by notification in

to the Secretanat These Market Members shall constitute the Votuing w1 ing to the Secretariat The Market Members can pass to the Group of
Director's Constituency and the Voting Director shall be required to other T onung Duector of its Class by obligatory notification i writing to the
represent their interests at Board Meetings Market Members shall be free  Board Secrerariat

to change their Constituency at any time by notification in writing to the

Secretariat

623 Lach Voung Director shall have the power to appointin wnting 6 2 3 Each 1 oting Duector shall have the right
any petson (who may be an existing Voung Director) to be his alternate e 1o more than three nmes in succession to appont any petson as his
and may at his discretion remove an alternate Votung Director so representative 1n the Board by mvesting him with a power of attorney

23
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appoimnted  Voting Directors may only appoint an alternate 3 times
during the year Any such alternate shall have the rights ot the Voting
Director at a Board Meeting

624 1he Board shall include the following Non-Voting Directors

(a) 1 representative of the ESE,

(b) 1 representative from the NERC,

(c) 1 representative of the Marhet Auditor,

(d) 1 representauve trom the National Clectricity Company,

(e) 1 representative from the Ministry of Energy and Electrification,

(f) 1 representative fiom GOSKOMATONM,

(g) For a pcnod of 1 year from the Effective Date of this Agreement,
1 representative of the Independent Supphers

6235 Ihe otfice of a Voting Durector shall be vacated if

(a) he resigns his otfice of his own voliion by notice delivered to the
Secretanat, or

(b) the Marhet Member of which he 1s an employee becomes bankrupt, or

bemng drawn up mn keeping with the set procedure having informed its
Group of ths,

o i exceptional cases and only during the Board Meeting to pass his votes
to other 1oting Duector within its Class by notification in writing to the
Secrerariat

6 2 31 Each 1 oting Director shall be obliged, at the request of any member of
the Group of this Voting Du ectoi, to supply 1elevant infor mation on

grounds for his voting on either 1ssues at the Board Meetings,

any other information on his par ticipation 1n the Board work

6 24 The Bowr d shall include without the right to vote ( Non-Voting
Dnectors)

(a) a representative from the AB€ Despatch Operator,

(b) a representative from the NERC,

{eyarepresentative-of thehitronopol-Comnittee;

(c) a representative from the  National Electricity  Company
Ukielekn oper edacha '

(d) a representative from Minener go,

(f) a representative from the Afar ket Auditor,

(g) arepresentative fiom the Mar ket Banker

(h) arepresentative from the Mar ket Lawyer

6 235 1 Tonng Duector shall be 1eleased from his duties if

(a) he resigns his office of his own volition by notice delivered to the
Secretanat or

(b) the M ket AMember of which he 1s an employee becomes expelled fiom the
24
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(c) he becomes of poor health, ot

(d) he 1s found guilty by a Ukrainian Court ot Law ot any crinunal act or
of gross negligence or

(e) he does not attend [3] Board meetings

It a seat on the Board becomes a vacant the constituents shall elect a
replacement Voting Director

6 2 6 The Marhet Member employving a Voting Director at the ume ot his
clection shall be entitled to 1eplace that Voting Director by written notice
o the Seuctanat, or require the constituents ot the Voung Director to
clect a new Voting Director

gt

Unified State Register of enter prises and or gamizations of Uk aine (USREOU)
or m the exent of cancellution of a license or

(c) he becomes ot poor health,

tdrto-bedeleted

(d) he does not attend per sonully 3 o1 more Board meetings in succession

Upon release of a 1 oting Duector from his duties the Market Members the
terests of which this 1 oting Director 1epresented on the Board shall elect a
replacement 1 oting D ector before the next, after 1elease meeting of the

Boar d

6 26 Inthe exent of withdrawul of u Voting Director fiom membe s of the
Bourd u new Vonng Duector shall be elected as follows

«) The Secretartar shall conduct un election of a new Voting Duector for
which purpose 1t shall send within 3 days, vonng bulletins of un
uppropriate Class form to those Mar ket Member s that constitute the Voting
Group ot a withdrawn Voting Director,

b) Prior to elections Member s of the Voting Director Group to be withdawn
shall have the right to hold consultations on possible candidatu es for
position of the new 1 oting Duector

¢) A Member of the Votng Duector s Group shall fill in the Voting Bullenin to
be then signed by chief officer and stamped with a seal of the enter prise and,
within 3 duy from the date of receipt, shall send 1t to the Seci etariut

d) The candidute recened u major ity of Weighted Votes shall be elected a
new lonung Duecto

e) When calculunng the Weighted 1 otes of the Voung Duector Group the
Secretar it shall be guided by dara on the Weighted Votes of the elector s

2>
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6 3 Board Chairman

6 3 1 The Board Chairman shall be elected for a period of one year by the
Voung Dnectors by a simple majority and may be changed at any time in
the same way In the event ot a tie vote, the NERC representative shall
cast avote

632 The Board Chairman may resign at any tume giving written
notification to the Secretariat  The Chairman shall remain in office unul
he 1s replaced The Board shall consider any resignation at the next Board
Meeting It it 1s accepted the Board shall appoint a new Chairman under
the arrangements described 1n Clause 6 3 1

6 3 3 The Board Chairman shall be responsible solely for convening and
conducting Board meetings and tor conducting General Meetings The
Board Chairman shall exercise all such duties, responsibilities and powers
impartially

P

which have been known as of the dute of holding the last General Meeting,

t) connol over the 11ght calcudarion of votes, a Working Gioup of th ee
peisons shall be created as determined by the Market Board

GHepreseHiate-of ichergo{as—agreed Hpoi)—

g) The Secretariat shall cast the total of elections held and inform about
election results the Boar d and member s of Voting Director s groups as well
as nonfy the parties concerned

6 3 Board Chairman

6 3 1 The Board Chairman shall be elected from the number of Voting Directors
for a period of one year by a sumple majouty ar the first Board Meeting afier the
General VMeeting and may be changed at any time 1n the same way In the event
of a te vote the Non-lonng Duectors from Minenergo, NERC and
dntimonopoly Commuttee shall cast their vote

632 The Board Chairman may resign at any time giving written notification to
the Secretaniat The Chairman shall remain in office until he 1s replaced The
Board shall consider any resignation at the next Board Meeting It 1t 1s accepted
the Board shall elect a new Chairman under the arrangements described 1n
Clause 63 1

633 The Board Chairman shall be iesponsible solely for convening and
conducting Board meetings and General Meetings, as well as shall sign the
Vinutes of Board meetings and its Decisions The Board Chairman shall
exercise all such duties, responsibilities and powers impartially
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6 4 Secretariat The NDC shall undertahe the role of Secretanat for the 6—tio-bedeleted(refto-Clause 699

Board The Secretaniat shall have responsibility for convening meetings 6 4 Minutes and Decisions
of the Board, preparation and distribution of minutes and proceedings and

any other admimstrative services as required from time to ume by the

Board Ihe costs of the Secretariat shall be recovered according the

Accounting Procedure in Schedule 5

6~++-1 6 4 1 Minutes of Meetings

Each meeting of the Market Boai d shall be recorded in the minutes to be then
signed by the Board Chanman and Secretary to the Meeting The minutes
shall be signed by Vonng and Non-Voting Ditectors present at the meeting
and the Ma ket Lawyer Voung and Non-Voting Duectors shall have the 1ight
to make comments on the Minutes in writing

The Mmures shall be permanently kept by the Secretary to the meeting Each
Parny to this Agreement shall have the right to famililarize itself with any
minuies

642 Decisions

The Bowrd shall make a Decision on 1ssues being within its competence und
under consideranion at the \leeting The Decision may contain u resolutive
paragraph of the \Mnutes It shall be 1ssued in the form of separ ate document
to be signed by the Board Chairman of the WEM

Decisions shall be permanently kept by the Seciretary to the meeting Each
Parny 10 this Agreement shall have the right to famililurize itself with any
decision of the Board

6 5 Board Meetings 6 5 Board Meetings

651 Meetings of the Board shall be held at least monthly Additional 6351 Meeungs of the Board shall be held at least monthly An Extraordinary
meetings ot the Board as may be required from time to time shall also be  Vfeeting of the Board as may be requued from time to time, shall also be
comened by the Secretanat at the request of any 3 Voting Directors convened by the Secretaniat at the request of any 3 Voting Directors Directors
Directors may participate by telephone mav participate thr ough technical communication facilities

652 No busimess shall be transacted at a meeting of the Board unlessa 652 No business shall be transacted at a Meeting of the Board unless a
27
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quorum is present at the ume the meeting proceeds to business Three quorum is present at the time the meeting proceeds to business 7/vee Voting
Votng Ditectors appointed putsuant to Clause 6 2 1 (a) and three Voung Duneciors elected fiom Generators and thiee Voting Duectors elected from
Directors appointed pursuant to Clause 6 2 1 (b) present 1n person or by Suppliers present in person or by then 1espective alternates shall constitute a
their respective alternates shall constitute a quorum quorum '

653 It within half an hour of the ume appointed for holding any 6353 If within half an hour of the time appointed for holding any meeting of
meeting of the Board, a quorum 1s not present, the meeting shall be the Board a quorum 1s not present, the meeting shall be adjourned to a time set
adjourned to a tume set by the Chatrman no later than a week hence by the Chairman no later than a week hence

654 Sumple Majority Any question or matter arising at a meeting of 654 Any question or matter arising at a meeting of the Board shall be decided
the Board shall be decided by a simple majority of the votes cast at the by a simple majonty of the votes cast at the meeting by Voting Directors On
meeting by Voung Directors On any such question or matter each any such question or matter each Voting Director shall be entitled to one vote
Voting Director shall be enutled to one vote

66 Powers of the Board 66 Powers of the Board

661 General Power Unless stated otherwise in this Agreement the 6-61to-bedeleted
Board shall, as between itselt and the Market Members in General

Meeting, exercise overall supensision of the NDC 1n 1ts operation of the

Wholesale Electricity Market Arrangements, the Marhet Operating

System and associated activities

6 6 2 Spectfic Powers 6-62-Speetfic Powers-
Except as otherwise provided in this Agreement, the powers duties and Fhe-Hest-paragtaphto-be-deleted

responstbilities of the Board shall, as between uself and the Market
Members in General Meeting, include

(a) the specific powers, duties and responsibilities set out n this ) the exvercise of uregular control over the compliance with obligations

Agreement and it Schedules, reluted 10 each uctivities of the Secretariat, Market Despatch Operator
Settlement Sy stem ddmuustiator, Market Funds Administrator as specified in
this 4greement

(b) the establishment of working groups of the Board Each working b) the establishment of working groups accountable to the Board ELach woiking

28
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group shall be composed of such persons (whether or not Voting
Directors) and shall discharge such responsibilities as from ume to time
the Board considers desirable,

(¢) monitoring on a regular basis each of the ESE's activities as specified
in this Agreement and the Wholesale Electricity Supply License in the
performance of its obligations,

(d) considering applications by candidates to be admitted as Market
Members and to promptly adnut all qualified applicants,

e) considering, amending, substituting, approving and disapproving
changes to the Marhet Rules and associated procedures set out in
Schedules 2-5 of this Agreement subject to Clause 5 4 and Section 15,
and advising all aftected parties of such changes,

(D) considering, revising, appioving or disapproving all Budgets and
authorities tor capital expenditure prepared and subnutted to 1t by the
LSE,

g) mstructing the Market Auditor to conduct audits, reviews, tests and
checks and the monitoring and review of the operation of the Marhet
Rules and deciding whether to propose to the Market Members in General
Meeting tor their approval the appointment or removal of the Market
Auditor,

(h) oversceing the standards ot Metering Sy stem,

(1) deahing promptly and efficiently with any dispute reterred to 1t
concerning Settlement or its operation (including with respect to data),

() it requested by the NERC, conveying any direction or request of the
NERC to the ESE or any other Party or the Market Auditor,

———

h)

group shall be composed of such persons (whether or not Voting Directors) and
shall discharge such responsibilities the Boaid considers desirable The Paities
1o thus 4gieement shall be obliged to promote the work of such gioups

¢) the consideration of applications for par ticipation in the Wholesale
Electniciry Mar ket and admission of new Member s to the market 1n
compliance with the 1ules established by this Agreement

transferred-to-par—e)

d) the consider ation of 1ssues connected with the financing of the development

of Integiated Power System of Uk aine-_piepar ation of ussociated mater ials
10 be comsidered ar General Veetngs

e) mstructions to the Market Auditor on audits and control of the operation of
the Varket Rules and development and submission of proposals on elections
and remoral of the Mar ket Auditor at Gener al Meetings,

to-be-deleted

f) control over the comphance with the Metering Procedure,

g) dealing promptly and efficiently with any dispute referred to 1t concerning
Settlement or 1ts operation (including with respect to data),

to-be-deleted

29
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(h) appointing, remunerating and removing lawyers, bankers, valuers, h) uppommment release and deternmination of conditions for remunerating
brokers, accountants and other professional and specialist advisers to lawyers, banhers, brokers, accountants and other professional and specialist
assist the Board or any of its sub-commuttees 1n the performance of its advisers to assist the Board or working gioups 1n the performance of their duties
duties and responsibilities under the Energomarket Members Agreement,  and responsibilities under this Agreement

() subject to any applicable confidentiality provisions, monitoring any 1) subject to any applicable confidentiality provisions, monitoring any btigation,
liigation, arbitration or other proceedings affecting or which may affect arbitration or other proceedings affecting or which may affect rhis Agreement,
the Energomarket Members' Agreement,

(m) appointing and removing the MFA and SSA as set out in Clauses 8 3 ) appointment and 1eplacement of the MFA and SSA as set out in Clauses 8 3
and 7 5 respectively, and 735 respectively, as well as the executor of the Secretariat functions

according 1o Clause 6 9 4

(n) signing agreements which hmut future actions of the Board and which k) discussion ot agreements berween the Parties which himit future actions of

delegate the authority of the Board, the Board and which delegate the authority of the Board,
(0) mamtaining and pubhishing a Metering Procedure, ) development of and muking changes and amendments to the Meter ing
Procedure
p) appomting a Disputes Commutice as necessary, m) appointment und appr oval of a Dispute Commuttee,
(q) development of Agreed Procedures n) development of Agreed Procedures,

6 7 Interaction between the Board and NERC on taking decisions of the
Mar ket Board

6 7 1 Submutting d aft decisions of the Market Board to the NERC

The Bow d Secretariat shall submit, not later than two wor king days before
the Board meeting, to the NERC draft decisions (including 1ssues to be
discussed by the Working groups) related to

- changes n the Agreement and amendments to i

- efficient operation of the Market Oper ating System

30



- any 1ssues influencing the 1ights and obligations of licensees,
- ctvil-and-legal 1elations between Mar ket Members,

- adnussion of new Mar ket Member s

- rights and obligations of electr icity customers

6 72 NERC's par icipation in Mar ket Board meetings

Apart fom a Non-Voting Durector from the NERC the Mar ket Board
meetings may be attended by staff of the NERC’s Working Body, but they are
not to act for a Non-Voting Director

6 73 Approval by the NERC of Mw ket Board'’s decisions

#H Instructions given by the Market Board on jssues the consideration of
which comes within competence of the NERQ NB& shall be approved by the
NERC 1n accordance with the established procedure The NERC shall pass,
within a,week; relevant resolutions on approval of the Market Board's
decisions If the NERC disagrees with the decisions of the Market Board, it
shall also pass a resolution stating the reasons for refusal of approval The

Market Board’s decisiofi,shall com mto fo in'dWeek, the NERC

does not passi 5 I'eSOIIIIIZ%’OM drsapp% ovali *a b _% Fons N
The NERC'’s resolutions on Market Board meetmgs shall be sent to the Board
Secretar iat Exeentive- Commnttee which will bring them to the notice of the |
Board members, the NBE Commuission Ageril and other parties concerned
The NERC's decisions (resolutions) can be appealed, in keeping with the
established procedure, to the Antimonopoly Commuttee or to the court within
their competence

67 Expenses Each member of the Board and each member of any

working group of the Board pursuant to Clause 6 2 and 6 6 2 may be paid

his reasonable traveling, hotel and incidental expenses of attending and

returning from meetings of the Board or any such working group and shall

be paid all expenses properly and reasonably incurred by him in the

conduct of the business of the Board Voting Directors shall be salaned for

their time spent on Board related activity
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Draft of 3 August 1998 Lec printer\L Gorbunova\EMAAgreement\EMArev3Aug-2 doc
Changes have been made in the EMA version of 13 July 1998 as follows

Strikethrough — text to be deleted or transferred to relevant Clauses

Highhight — changes and amendments to verston ot 13 July 1998, also text transferred

The rest text rematns unchanged as compared with version of 13 July 1998

6 8 Appeals 6 8 Appeals (Fhe-Seetion-has-beenrestored-without-changes)
6 8 1 Any Voting Director can nstantly appeal a decision taken at a 6 8 1 Any Voting Director can instantly appeal a decision taken at a Board
Board Meeting and request a Weighted Vote Meeting and request a Weighted Vote

6 8 2 In any Extraordinary General Meeting to reconsider a Board 6 8 2 In any Extraordinary General Meeting to reconsider a Board decision,
decision, decisions not covered by Clause 5 4 shall require a simple  decisions not covered by Clause 5 4 shall require a simple majority
majority otherwise the terms of Clause 5 4 shall apply otherwise the terms of Clause 5 4 shall apply

6 9 WEM Secretarat

6 91 The WEM Secretariat 1s a body which shall perform its functions on
a permanent basis It shall consist of persons The Secretariat
shall be directed by the Secretariat Head

The Party to the Agreement which acts as the Secretariat shall set up a
separate subdivision to perform solely these functions This separate
subdivision shall act under this Agreement and the Provisions to be
obligatorily approved by the Mar ket Board

If the Parties to this Agreement are not satisfied by the way of performing
the functions of the Secretariat , they may transfer these functions to other
Party

6 9 2 Competence of the Secretanat

The AMarket Secretariat shall

a) prepare draft decisions of the Market Board, negotiate them with
appropniate state administration bodies and parties concerned,

b) by order of the Board arrange and coordinate the work of Working
Groups, be responsible for contacts with Market Auditor, Banker,
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Draft of 3 August 1998 Lec printe\L Gorbunova\EMA Agreement\EMArev3Aug-2 doc

Changes have been made in the EMA version of 13 July 1998 as follows
Strikethrough — text to be deleted or transferred to relevant Clauses
Highhght — changes and amendments to version ot 13 July 1998, also text transferred

The rest text remains unchanged as compared with version of 13 July 1998

Lawyer, Dispute Comnuttee and adviser s of the Wholesale Electricity
Mar ket of Uk aine,

¢) hold consultations with authos s of letter s and appeals to General
Meenngs, heads of wor king groups and commissions advisers,

d) consider data on licensees of the NERC and their applications for
participation in the WEM, prepare 1elevant di aft decisions to be
considered by the Board and General Meeting

e) promptly within its competence consider expediency and feasibility to
make changes in and amendments to the Agreement and normative
documents n foi ce that related to the operation of the WEM, as well as
prepare relevant draft decisions of the Boar d,

) be m char ge of converning General Meetings, meetings of the Mar ket
Board and Wor king gr oups, preparing and distributing necessary
papers agenda and minutes, conducting elections of Voting Directot s,

2) bring the Board Decisions to notice of parties concerned, report to the
Board on execution of its decisions and decisions of General Meetings,

h) be in charge of record keeping (including keeping of the minutes) and
other services required to General Meetings and the Board,

1) on the instructions of the Board or according to set plan analyze the
operation of the WEM and prepar e papers on these 1ssues to be
consider ed at the Board Meetings,

J) keep the original Market Members Agreement and submut i1t to new
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Draft of 3 August 1998 Lec printer\L Gorbunova\EMA Agreement\EMArev3Aug-2 doc
Changes have been made n the EMA version ot 13 July 1998 as follows

Strihethrough — text to be deleted or transferred to relevant Clauses

Highlight - changes and amendments to version ot 13 July 1998, also text ransferred

The rest text remains unchanged as compared with version of 13 July 1998

Market Member for signature

6 9 3 The Sectetaniat shall be subordinated to the Board and execute
instructions of the Board and General Meetings in compliance with the
decision of the minutes

6 9 4 Taking into consider ation comments of the Pat ties to this
Agreement the Board can appoint other Party to act as a Secretariat on
the conditions specified by the Board and this Agreement, and this new
Secretar 1at shall come nto for ce after actual release of the former
executor from its duties

6 935 Replacement of the executor of the Secretariat functions,
irrespective of the reason for such replacement shall not affect the rights
and obligations of the Parties

6 9 6 Afier appointing the next executor of the Secretariat functions, the
Jormer executor shall be obliged to hand over to a new executor the
original of this Agreement, all Minutes, Decisions, other documents and
records he kept as an executor of the Secretariat functions,

The costs of such transfer shall be determined on a basis to be agreed
between the outgoing and successor executor of the Secretariat’s function
and the Board Such costs shall be based on the current net book value of
the assets transferred to the executor of the Secretariat’s function and the
reasonable costs of personnel training, acquisition of licenses, the costs and
expenses of, or directly associated with this process

34



Yy ) Aan I N EE AR B y e
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Changes have been made in the EMA version ot 13 July 1998 as tollows
Strihethrough — text to be deleted or transterred to relevant Clauses

Highlight - changes and amendments to version of 13 July 1998, also text transterred
The rest teat remains unchanged as compared with version of 13 July 1998

7 The Settlement System Administrator
71 The ESE shall undertahe the tunction of Settlement System
Admunistrator for the duration of this Agreement unless the appointment 1s
terminated by the Board pursuant to Clause 6 6 2

7 2 Responsibilities The Settlement System Admuimistrator shall have the
following general duties, responsibilities and obligations under this
Agreement

721 comphance with Market Rules and Settlement Procedures,
722 provide back-up and security arrangements,
723 provide budgets and reports in complhance with the Accounting

Procedure,

724 plovide recommendations to the Board of changes to this
Agreement, the Marhet Rules, or the Market Operating System,

725 mplementation ot all orders by the Board (and which have been
approved by NERC in accordance with this Agreement) and the
development ot Work Programmes to facilitate them,

726 the mantenance ot such records data and other information as the
Marhet Auditor or the Board may, from time to tume, reasonably deem
necessary, and

727 any other responsibilities properly designated to 1t pursuant to this
Agreement

Lec printer\L Gorbunova\EMA Agreement\EMArev3Aug-2 doc

Settlement System Administrator

71 The ANDE—as—a Comnussion Agent, shall undertake the function of
Settlement System Administiator for the term of dutation of this Agreement

7 2 The Settlement System Adnunistr ator shall be obliged

721" to make calculations and transfers of payments to Generators and
Supplers,

721 tocomply with the Market Rules and Settlement Procedures,

722 1o provide back-up and security arrangements,
723 1o provide budgets and reports in comphance with the Accounting
Procedure,

T2 4 Transferredte-Clause 74

7325 724 1o implement all orders of the Board (which have been approved
by NERC in accordance with the Clause 6 7 of this Agreement) and to develop
W o1k Programs to facilitate the implementation,

#26 725 1o maintain such iecords, data and other information that might be
usetul tor the Market Auditor or the Board may, from tume to time, reasonably
deem necessary, and

#2237 726 to perform any other responsibilities properly designated to 1t
pursuant to this Agreement
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Changes have been made m the EMA version of 13 July 1998 as tollows
Strikethrough — text to be deleted or transterred to relevant Clauses

Highlight — changes and amendments to version of 13 July 1998 also text transterred
| he rest text remains unchanged as compared with version of 13 Julyv 1998

73 The Settlement System Administrator shall have the responsibility to
ensure that the Market Operating System conforms to the Marhet Rules (as
part of the ESE's responsibilities) The Settlement System Admuinistrator
shall be under obligation to notity the Board and the NERC immediately of
any nstances of an error

7 4 The Settlement System Admunistrator shall purchase and sell energy as
set out in the Marhet Rules, and 1its obligations incurred thereby consist
only of complying with the Marhet Rules

7 5 The Board may, after taking into account any views expressed by any
Marhet Member appoint a successor Settlement Syvstem Administrator on
such terms as the Board sees fit and 1ts appomntment shall take eftect upon
the actual resignation or removal of the incumbent  The appointment ot a
successor Settlement System Adminstrator shall be subject to the approval
ot the NCRC within three months

7 6 Termination ot the appointment of the Settlement System Administrator
tor whatever reason shall be without prejudice to any accrued nghts and
obligations of the Parties

7 7 Upon a successor Settlement System Admunistrator being appointed
and accepting such appomntment the resigning or removed Settlement
Sy stem Admurustrator shall

(a) transfer to such successor all copies of all sottware and hardware
belonging to the Settlement System Adminustrator together with all
associated rights,
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7 3 The Settlement System Admimistrator shall have the responsibility to ensure
that the Market Operating System conforms to the Market Rules The
Settlement System Admunistrator shall be under obligation to notify the Board
and the NERC of any instances or an error urgently (within the term not
exceeding hours)

7 4 The Settlement System Adminstraior shall be entitled to submit to the
Board proposals on changes to this Agreement, Market Rules, or the Market
Oper ating System

75 The Board may, after taking mto account any views expressed by any
Market Participants appoint another Settlement System Admunistrator on the
rerms determmed by the Board and this Agreement, and 1ts appointment shall
take ettect upon the actual 7elease of the System Administrator ff om its duties
The appointment of another Settlement System Administiator 1s to be approved
by NERC within three months

7 6 Replacement of the Settlement System Administiator for whatever reason
shall be without prejudice to any accrued rights and obligations of the Parties
77 Upon a successor Settlement System Administrator being appointed the
Settlement Systemy Admunstratol 1 eleased fi om its duties shall

7 7 1 wransfer to the new Adnunistrator all copies of all software and hardware
1t used to pet form the functions of the Settlement System Administrator together

with all associated nghts,

7 7 2 mahe over to the new Admnustrator all records, manuals and data, and
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Changes have been made in the EMA version ot 13 July 1998 as tollows
Strihethrough — text to be deleted or transferred to relevant Clauses

Highhght — changes and amendments to version of 13 July 1998, also text transferred
The rest text remains unchanged as compared with version of 13 July 1998

(b) make over to such successor all such records, manuals and data and
other information in the ownership or under the control of the Settlement
System Admunistrator and provide such traiming and systems support as
necessary

The costs of such transfer shall be determined on a basis to be agreed
between the outgoing and successor Settlement System Admunstrator and
the Board Such costs shall be based on the current net book value of the
assets transferred to the successor Settlement System Administrator and the
reasonable costs of training, acquisition of licenses, the costs and expenses
of, or directly associated with the removal of the outgoing Settlement
System Administrator

— 37
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other information in the ownership or under the control of the Settlement
System Administrator and provide such per sonnel training and systems support
as necessary

The costs of such transfer shall be determined on a basis to be agreed between
the outgoing and successor Settlement System Administrator and the Board

Such costs shall be based on the current net book value of the assets transferred
to the successor Settlement System Administrator and the reasonable costs of
personnel training, acquisition of licenses, the costs and expenses of, or directly
associated with the removal of the outgoing Settlement System Administrator
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Changes have been made in the EMA verston of 15 July 1998 as toliows
Strikethrough  text to be delted o1 uansferred to relevant Clauses

thghhght  changes and amendments to version ot 1> July 1998 aiso text transterred
The rest text remains unchanged as compared with version ot 13 July 1998

8 Market Funds Administr ator

8 1 The position of Market Funds Administrator shall be held by the ESE
(or other Competent Third Party) unless the appointment 1s terminated by
the Board pursuant to Clause 6 6 2 and shall have the tollowing general
duties and responsibilities under this Agreement

8 1 1 1o comply with the Mathet Rules m respect ot the operation ot the
Market Funds Adnmimistration Proceduies

812 1o censure that all Market Members maintamn their Advance
Pay ments to the level specified under the Marhet Rules or such other level
as may be determined trom tume to time by the Board,

813 10 execute default notices as specified by the Settlement Svstem
Administiator and to convert any letters ot credit forming part of a Marhet
Mcumber's Advance Payment to cash and apply such cash to any overdue
payment obligations by a Marhet Member,

814 10 mamtam such tecords data and information as mav be
reasonably 1equited by the Market Auditor and the Board,

815 0 keep undur teview and to mahe recommendations to the Board
concerming any changes to the Mathet Punds Admuinistranon Procedures
appotntent ot a Market Bankar o1 any change to the 1eles ant parts ot the
Scttloment Procedutes,
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8 Market Funds Administrator

The Mar ket Funds Admuusirator shall be obliged
8111 10 open und keep un uccount of the Wholesale Electricity Mar ket

8112 to make provisions for collection of payments from Electricity
Suppliers for pur chased electricity in the amounts specified in Clauses 2 3 1,
32 to be then bansferied to the account of the wholesale market and
distrtbuted in compliance with the Market Funds Admuustration Procedute,

811 o fulfill the Market Funds Admumistration Procedures i compliance
with the Ve ket Rules

812 to ensure that all Market Members maintain then Advance Payments to
the level specificd under the Marhet Rules o1 such other level as may be
determined from tme to time by the Boaid,

813 to execute default notices and communicate them to the Commission
4gent uccording 1o his mstruction, to handle letters of credit forming part of
the Market Member's Ach ance Payment and to use these funds for any overduc
pavment obligations by a Market Member,

8 14 to mamtamn such 1ecords and keep data and information in accordance
with the procedure estublished by the Market Bowr d and the M ket Auditos

815 10 provide the Board recommendations concer ning

816 10 provide the Market Auditor and the Board data and other’ e any changes to the M ket Funds Adnunisti ation Procedure,
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9 Central Despatch

91 [his Agreement envisages that the ESE will provide centralized
despatch management of power plants and the Main and Interstate High
Voltage Networkh [he main tashs of which aie

(a) the development ot schedules for the operation of power plants and
nctworks m such a way s0 as to provide 1eliable and continuous supplsy of

electnenty

(b) provide stabihity of the nawork

(¢) operate Ukiaine's clectiienty system in the most etficient modes

(d) to manage any system emcigencles and technological problems durning
the gencration, tansnusston and distiibution ot electricity, and

(¢) maintain the economie 1ntetests of Generators and Suppliers

9 2 lhe nghts and obhgations of the ESE 1 respect to this acunvany are
dotined i oxisting notmative documents
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9 Central Despatch

91 Ihis Agreement envisages that the NBE-Despatch Operator will perform
the centralized despatch management of the tegrated power system of
L krane The main tasks of the management are

Y 11 planmng and operanonal control of Uk aine s power plants capacities

9 1 2 planmung und control of the maintenance of the operational regune of the
mirevrated power system of Ukrame providmmg its stability

9 1 3 operating Ukiame's electiiaity system in the most etficient modes,

Y14 preventing cmersroncy suualions and nutigation of thon CONSCYUCRLES
within the power system of Ukrame thr ough maintaming necessary balance of
generation and demand

Y 1 S mantanung the balunce ot economic mterests of electuicity Generators
and Suppliers

9 2 The nghts and obligations ot the AB& Despatch Operator 112 respect to the
centralized disputch connol ate defined by active legislative documents and
instructions as well as by this {greement

From the date ot sigming this Agreement the Despatch Operator shall be
responsible for

9 2 1 Entering into High Voltage Seivice Agieements with enter prises which
1s owned by Main and Interstate High Voltage Networks in Ukraine Each
specific High Voltage Sei vice Agreement shall define unambiguously amounts
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the Aar ket Funds Adnunistiator shall pay to such enterprises from the WEM's
account for the use of the networks Charges for connection of each individual
Mar ket Member shall be paid directly by this Member to the Networks’ owner
The procedure for calculating the size of the above payments shall be
approred by the NERC,

92 2 Indemnification of Main and Inter state Main and Interstate High
Voltage Networ k service costs under this Agreement and Bilateral
Agreements to be made from the WEM's account,

9 2 3 Purchasing of Ancillary Services pursuant to the Market Rules,
9 2 4 Carrying out of trade with Externally Interconnected Operators,

925 In carrying out trade with Externally Interconnected Operators, the
Despatch Operator shall ensure that 1t 1s conducted 1n accordance with the
principle of Economic Purchase,

9 2 6 Planning and promotion of development of Main and Inte state High
Voltuge Networ ks and conclusion of appropriate Agreements,

9 2 7 Development of the Ten Year Statement setting out the planned
development of the Main and Inter state High Voltage Networks and its
annuul adjustment according to the provisions of the High Voltage System
Operating Guideline,

9 2 8 Short-term planming of the production and 1 eserving of the capacity,
prompt adjustment of the elect 1city production and supply in Ukraine and
repayving of Generators costs of maintenance of 1 eserve units,
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PART 111 - MARKET PROCLSSES

10 Metering

101 The Board shall mamtain and publish a Metering Procedure tor use
with the Marhet Rules Such Meteting Procedure shall meet the relevant
Metering Standards

10 2 I ach Meterning System shall be the responsibility ot a designated
Mcter Opaator Fach Meter Operator shall comply with the Metering
Procedure  The operator of any Metering System shall be responsible for
the quality of the data acquired trom 1t Ihe Settlement System
Adnumnstrator 1s hereby authorized to use the same as mav be permutted
pursuant to this Agreement and may only release such data to others to the
entent sct out in the Market Rules The Settlement System Adnmunistrator
shall bear no lrability for metening maccuracies

10 3 Any Party wishing to become an operator ot a Metering Sy stem shall
mahe an application to the Settlement Svystem Admimstrator using the
procedure set out mn the Metering Procedure

10 4 Anyv Dispute over the accuracy of any metered data shall be resolved
by the Boaid

10 5 The Settlement System Admunstrator shall incur no Liability as a result
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9 2 9 Adjustment of the technical specifications for any new connections to the
existing Main and Interstate High Voltage Networks,

9210 Distribution of electricity according to the schedule made by the
Settlement System Admunistrator, except cases specified nCl 914

PART II - MARKET PROCESSES

10 Metering

101 Electriciny metermg shall be carried out according to the Metering
Procedure The Procedure shall be apptoved by the Boar d

10 2 The operanion of the Metering System of the wholesale electricity mar ket
shall be the 1esponsibility of the Metering System Admunistrator and Registered
Vietering System Operators An operator of any Metering System shall be
1esponsible for availabiliy and completeness of metered data [he Settlement
System Adnumistrator shall have the right to access to metered data n
compliance with this Agieement and may release such data to others only to
the extent set out in the Vlurket Rules The Settlement System Administrator
shall bear no habihity for metering iaccuracies

10 3 Amy Party wishung to perform the functions of Metering System Oper ator
shall apply for pernussion to the Metering System Admunustrator according to
the procedwr e set out i the Aetering Procedure

104 Any Dispute over the accuracy of any metered data shall be resolved by
the Metering System Admunistiator If such disputes are not settled, they shall
be subnutted for consideration of the Board

10-5——to-be deleted
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of 1ts tatlure to gan access to a Metering System for inspection purposes
The Matket Member restricting the access of the Settlement System
Admimstrator shall incur the hability

11 Cost Recovery

111 The provisions of the Accounting Procedure (Schedule 3) shall appls

112 The ESL shall be entitled to recover costs tncurred by contract only 1f
those contracts have prior approval of the Board

12 Losting of and Access to the Mar het Operating System

121 lhe Settlement System Admunistrator and Market Tunds
Adnunistrator shall artange for such tests of the Market Operating Sy stem
as ate from tume to time ordered by the Board or the Market Auditor and
shall submit the results ot all such tests to the Board and the Market
Auditor and the NERC at 1its tequest

122 The Settlement System Admunistrator and Market Funds
Admimistrator shall ensure that at all umes each has in full force and eftect
proper anangements for the mamntenance ot (and the prompt rectification of
defects ) the relevant parts of the Hardware and Market Software and
upon reasonable request of the Board, shall supply evidence reasonably
satisfactory to the Board of the enistence and nature of such arrangements

13 Marhet Audit and Appomntment of the Market Auditor

Lec printeriL Gorbunova\EMAAgreement\EMArev3Aug-2 doc

11 Cost Recovery
11'1 The costs reluted 1o the IWEM oper ation shall be 1ecover ed 1n compliance
with the Accounting Procedur e set out i Schedule 3 to this Agreement

I'l1 2 The NBE Commussion Agent shall be entitled to recover costs incuried by
contracts only if those contracts have been concluded accor ding to the Board
msiruction and appi oval

12

Testing of and Access to the Mai ket Operating System

121 The Seulement System Admimstrator and Marhet Funds Administrator
shall arrange tor such tests of the Marhet Operating System as are from time to
ume ordered by the Board or the Market Auditor and shall submit the results of
all such tests to the Board and the Market Auditor and the NERC at 1ts request
122 The Settlement System Adnunistrator and Market Funds Administrator
shall ensure that at all times each has n full force and effect proper
arrangements for the maintenance of (and the prompt rectification of defects 1n)
the relevant parts of the Hardware and Market Software and, upon reasonable
request ot the Boaid, shall supply mformation reasonably satisfactory to the
Board of the existence and nature of such arrangements

13 Market Audit and Appomtment of the Market Auditor
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13 1 Contractual appointment and removal The Board shall within 60 davs
after the Ettective Date appoint a firm of accountants to carry out

1311 annual audits of the calculations and allocations performed by the
relevant parts ot the Market Opcrating System, such audits to be carried out
at such time or times as shall be agreed between the Settlement System
Admnistrator and the Board,

13 1 2 annual audits of the activities of the Market Funds Admunistrator 1n
operating the Marhet Funds Procedure, including calculations and
allocations pertormed by the 1elevant parts of the Market Operating System
and associated mformation systems, such audits to be carried out at such
time o1 umes as shall be agrecd between the Market Funds Administiator
and the Board,

13 1 3 tests and/or chechs on new 1tems or versions of Marhet Software or
other elements ot the Market Operating System,

13 14 reviews of Agreed Procedures as required trom time to time by the
Board,

1315 a1eview every three years of the scheduling and despatch process
defined in the High Voltage System Operating Guidelines,

131 6 mvesugations ot any particular areas of concern which may have
been ndicated to it by the Board o1 by any Markhet Member if at the
Membei's expense, and
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13 1 Contractual appointment and removal of the Mar ket Auditor

With the purpose of canying out annual audits the Board shall choose an
audinng firm and nstruct the NBE Commussion Agent (o conclude the
Connract with it The Mw ket 4uditor shall make

1311 annual audits of the calculations performed by the relevant constituent
parts of the Market Operating System, such audits to be carried out within
rerms as shall be agreed between the Settlement System Administrator and the
Board

1312 annual audits ot the activities of the Maiket Funds Administrator n
operating the Market Funds Procedure, including calculations and allocations
pertormed by the relevant constituent parts of the Market Operating System
and associated information systems, such audits to be carried out withun terms
as shall be agreed between the Market Funds Administrator and the Board,

13 1 3 tests and/or chechs on new items or versions of Market Software or
other constituent par ts of the Market Operating System,

1314 proposals on improving the legal base of the WEM Wholesale
operation,

1315 checks over the comphance with the High Voltage System Operating
Guidelines in 1espect of scheduling gener ation and despatch

1316 consideranon and suggestion of proposals on any particular areas of
concern which may have been indicated to 1t by the Board, i particular the
those related to the efficient operation and entrepreneurial activity of the
Puarnies and
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1317 audits, reviews, tests and/or chechs ot such other matters as are
otherwise destgnated under this Agreement for reterence to it and, where
not so designated, such other audits, reviews tests and/or checks as the
Board may from time to tune reasonably require (having regard, 1n
particular, to any disruptive etfect on the business and operations of the
Parties) Upon request of the Board, the Marhet Auditors shall assist in the
preparation of Work Programmes The Audit shall be camed out annually,
or more trequently 1t required by the Board

132 The Board and the NLRC shall have the right at any ume (after
consultaion with the Market Funds Administrator and the Settlement
System Adnunistrator) to propose (and the Market Members 1in General
Meetng shall decide upon) the termmination ot the contract ot anv firm ot
accountants appointed as Matket Auditor by 1t but the Market Members
shall ensure that there shall at all imes be a Maiket Auditor

13 3 The scope of work to be conducted by the Market Auditor shall be in
accordance with the terms of this Agreement and as determined from tume
to tme by the Boaid atter due consultation with the Market Auditor

134 All 1eports of the Market Auditor shall be sent to the Board the
NI RC and all Marhet Members

135 Ihe LSE and the Parties shall provide access to all data, processes
personnel and computer systems necessary tor the Marhet Auditor to carn
out 1ts duties in full

136 The costs of the Matket Audit shall be recovered as per the
Accounung Procedure
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1317 Upon request of the Board, the Market Auditors shall assist in the
preparation of Work Progiams The Audit shall be cariied out annually, or
mor e frequently if 1equured by the Board

13 2 The Board and the NERC shall have the right (after consultation with the
Market Funds Admimstrator and the Settlement System Administrator) to
propose the General Meeting of Market Members the termination of the
contract of any firm of accountants appointed as Market Auditor The Market
Members shall ensure that there shall at all times be a Market Auditor

13 3 The scope of work to be conducted by the Market Auditor shall be in
accordance with the terms of this Agreement and as determined from time to
tume by the Board after due consultation with the Market Auditor

13 4 All reports ot the Market Auditor shall be submitted to the Board and the
NERC and the Purties of the 1greement upon then request

135 The NBE& Despatch Operator, Commission Agent, Settlement System
Admimstrator Market Funds Admunistrator and the Parties shall provide access
to all mmformation, personnel and computer systems necessary for the Market
Audttor to carry out 1ts duties in full

13 6 The costs of the Mathet Audit shall be recovered as per the Accounting
Procedure (Schedule 5 to the 4greement)

13 7 Market Auditor's Rights

The Market Auditor shall be entitled to attend and speak at meetings of the
Board and at General Meetings The Market Auditor shall be enutled to 1esign
upon giving prior notice to the Boaid (the period of such notice (1t any) to be as
set out 1n the terms of 1ts appomtment) Should the Market Auditor resign the
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13 7 Mathet Auditor's Rights The Market Auditor shall be entitled to
attend and speak at meetings of the Board and at General Meetings The
Market Auditor shall be entitled to resign upon giving prior notice to the
Board (the period ot such notice (1f any ) to be as set out in the terms of its
appomtment) Should the Marhet Auditor resign, be removed from office
or not be reappointed the Market Auditor shall have the nght to
communicate directly with Markhet Members 1f 1t believes there are matters
which should be brought to their attention as a conditions precedent to 11s
appointment

13 8 Confidentiality

The Market Auditor shall enter into a confidentiality agreement as a
conditions precedent to its appomntment of such form as may be required
from time to tume by the Board The Maiket Auditor shall have the nght to
reccive all information trom Market Members relevant to the pertormance
of 1ts dutes

14 Notification of Defects

141 Fach Mathet Member undertakes to notity promptly 1n wrting the
Settlement System Admumistiator, Market Funds Adminstrator, other
Market Members, and the Board ot any detects of which 1t 1s or becomes
aware 1n the Market Softwaie or any other aspect ot the Narket Operating
System and to provide such further information as may reasonably be
required by the Settlement System Adminstrator or Market Funds
Administrator to 1dentity, 1solate and correct such detect The Board shall
notity any such detects to the NERC

PART 1V - ADAPTATION
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Market Auditor shall have the right to communicate directly with Market
Members 1f it believes there are matteis that should be brought to their attention
as a conditions precedent to 1ts appointment

13 8 Confidentiality

The Marhet Auditor shall enter mto a confidentiahity agreement as a conditions
precedent to 1ts appointment of such form as may be required from time to time
by the Board The Maiket Auditor shdll have the rnight to receive all
informauon from Market Members relevant to the performance of its duties

14 Notification of Defects

14 1 Each Purty to this 4greement undertakes to notify promptly i writing the
Settlement System Admunistrator, Market Funds Administrator, other Market
Members, and the Board of any defects of which 1t 1s or becomes aware in the
Marhet Sottware or any other aspect of the Market Operating System and to
provide such further information as may reasonably be required by the
Settlement System Admimstrator or Market Funds Admmistrator to identify,
1solate and correct such defect The Board shall notify any such defects to the
NERC

PART IV - ADAPTATION
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15 Amendments and Conflicts

151 Amendments

1511 Any amendment to this Agreement shall be made only with the
approval of Market Members through a vote taken at the General Meeting
or through their written consent 1f not present at such a General Meeting

1512 The NERC shall formally approve any amendment to the terms of
this Agreement Such approval will be granted within a ten day period

Any rejection of a proposed amendment shall be 1n wntng setting out the
reasons for such a decision and sent to the Board

1513 It any Party retuses to execute an amendment approved by NERC
and Market Members together holding 75 per cent of Weighted Votes
within 10 working days, the Agreement shall automatically be terminated
and replaced by a new amended agreement among the concurmnng Parties
The non-concuring Parties shall be deemed to have resigned according to
Clause 4 3 except that any amounts due to or from these Parties will be
carried over to the new agreement Amendments approved by NERC and
Market Members pursuant to clauses 15 1 1 and 15 1 2 will be included 1n
the text of the Agreement

1514 For a period ot | year from the Eftective Date of this Agreement 1t
shall not be necessary to obtain Marhet Memiber approval of changes to the
Schedules 2-8 of this Agreement For the time that this Clause has effect 1t
shall take pre-eminence over Clause 15 1 1

16
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15 Procedure of Making Changes and Amendments to the Agreement
and Settlement of Conflicts that may arise in this connection

151 Amendments

1511 Any changes and amendment to this Agreement shall be made by the
Man ket Member s through a vote taken at the General Meeting according to the

Clauses 54 541 Changes and amendments made according to such
procedure are obligatory for each Party sigming the Agreement

1512 Within the terms set by the Law changes and amendments to this
1greement shall be agreed with central executive authorities managing the
power sector, the NERC, the Antimonopoly Commuttee

+51-1—te-be-deleted-{see-Transitional provisions)
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15 2 Conflicts 1n the event ot any inconsistency or conflict

1521 the provisions of any License shall prevail over this Agreement,

1522 the provisions of this Agreement shall prevail over the Market
Rules, and

1523 the Marhket Rules shall prevail over the Marhet Operating System

The Parties shall use all reasonable endeavor promptly to secure the
elimination ot such inconsistency or contlict

15 3 The Parties shall endeavor to ensure that this Agreement and the High
Voltage System Operating Guidelines remain consistent

16 Wholesale Electricity Market Arrangements and Reviews

16 1 The Parties to this Agreement acknow ledge that the provisions of the
Marhet Rules and other elements ot the WEM shall be subject to change
over ime The Parties undertahe with each other to use all reasonable
means (including, where appropriate, through thetr representation on the
Board) to adapt these arrangements as required to meet the objectives set
out 1n Clause 2

16 2 The Board shall be required to undertahe a tull review ot the operation
of the Agreement according to the Clauses 1621 and 16 22, to assess
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15 2 Conflicts 1 elated to inconsistency of the documents
In the exent of any inconsistency of different documents and in connection with
this the Pai ties of the Agreement shall acknowledge that

1521 the provisions of any License shall prevail over this Agreement,

1522 the provisions of the Schedules to this Agreement should comply with
provisions of the Agreement, and if not consistent, the provisions of the
Agreement shall prevail over the Schedules,

1523—+te-be-deleted

The Paruies shall use all reasonable endeavors promptly to secure the
elimination of such inconsistency or conflicts connected with inconsistencies

15 3 The Parties shall endeavor to ensure that this Agreement and the High
Voltage System Operating Guidelines remain consistent

16 Wholesale Electricity Marhet Legal Base and Reviews
16 1 The Parties to this Agreement acknowledge that the provisions of this

1greement, the Market Rules and other Schedules to the Agreement shall be
subject to periodic change when necessary

16 2 The Bow d supervising the execution of this Agreement according to this
Clause shall consider the 1ssues on necessity to make changes to the Agreement
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whether the principal objects and purpose set out 1n Clause 2 are being or
could be better achieved The dates for review are

16 2 1 those dates falling 12 and 24 months after the Effective Date and bi-
annually thereafter, and

16 2 2 such other date(s) as the Market Members 1n General Meeting may
from time to time determine

163 Reports Promptly, (and 1n any event within one month)
after each review date, the Board shall prepare or cause to be prepared a
written report ot 1ts review which shall set out

16 3 1 the scope of the review conducted,

16 3 2 the matters reviewed and the investigations and enquiries made,

16 3 3 the findings of such review,

16 3 4 the recommendations (1if any) as to the changes to be made to the
Energomarkhet Members' Agreement, the Market Rules and Marhet
Operating System so as to achieve or better to achieve the principal objects
and purpose set out 1n Clause 2,

16 35 the effect which any such recommendation referred to in Clause
16 34 would, 1f implemented, have on the role of the Market Auditor

under this Agreement and any comments ot the Market Auditor may have
on any such recommendation,

=
N
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and Schedules in order to assess the achievement of the principal objectives of
this 4greement
The Agreement shall be revised

4621 once a year during two year s since the Effective Date

1622 to-be-deleted

16 3 Revision Reports

Promptly, (and in any event within one month) after each review date, the
Board shall prepare a written report which shall set out

16 3 1 the scope of the review conducted,

4633 16 3 2 the findings of such revision,

+6-3— 16 3 3 the recommendations on changes to be made o the Mat ket Rules
and other Schedules to the Ag1eement

1635 163 4 the effect anticipated if changes recommended by the Market
Auditor are implemented
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16 3 6 the financial effects (if any) which any such recommendation
referred to 1n Clause would, if implemented, have on Market Members,
and

16 3 7 such other matters as the Board shall consider approprate

The Board shall notify each Party, the Market Auditor, and NERC of any

such review and provide them each with a copy of the Board's report

accordingly
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+63-6 163 5 the financial effects which any such recommendation referred to
in Clause +634 163 3 would, if implemented, have on the Parties to the
Agreement, and

1637 163 6 the other matters, the decisions of which the Board shall
consider expedient

The Board shall notify each Party, the Market Auditor, appropriate state
authorities and other parties concerned of any such review and provide them
each with a copy of the Board's report accordingly
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17 Force Majeure and Emergency Procedures

171  Where the ESE or any other Parties (the "Non-Performing Party") 1s
unable to carry out all or any of its obligations under this Agreement by
reason of Force Majeure the non-pertorming Party's duty to carry out those
specific obligations shall be suspended for a period equal to the Force
Majeure provided that the suspension of performance 1s of no greater scope
and of no longer duration than 1s required by the Force Majeure 1n respect
of the suspension of the Non-Performing Party's obligations

(a) the Non-Performing Party gives the Board (which shall promptly inform
the other Parties, the Market Auditor and the NERC) prompt notice
describing the circumstance of Force Majeure, including the nature of the
occurrence and its expected duration, and continues to furnish daily reports
with respect thereto during the period of Force Majeure, and

(b) the Non-Performing Party uses all reasonable efforts to remedy its
inability to perform and to mitigate the etfects of such Force Majeure

17 2 Discussions

As soon as practicable after the occurrence of the Force Majeure the Non-
Performing Party shall discuss with the other affected Parties how best to
continue 1ts operations and give effect to 1ts obligations so far as possible in
accordance with this Agreement If such Force Majeure continues for a
period 1n excess of 90 days, the Board shall review whether the Non-
Performing Party should cease to be a Market Member

173 Burden of Proof The Non-Performing Party shall have the burden
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17 Force Majeure and Emergency Procedures

171 In case when any Party (the "Non-Performing Party") 1s unable to carry
out all or any of its obligations under this Agreement by reason of Force
Majeure the non-performing Party's duty to carry out those specific obligations
shall be suspended for a period equal to the Force Majeure provided that the
suspension of performance 1s of no greater scope and of no longer duration than
1s required by the Force Majeure 1n respect of the suspension of the Non-
Performing Party's obligations

(a) the Non-Performuing Party during the first 2-4 hours after occurience of such
cnrcumstances gives the Board (which shall promptly inform the other Parties,
the Market Auditor and the NERC) prompt notice describing the circumstance
of Force Majeure, including the nature of the occurrence and its expected
duration, and continues to furnish daily reports with respect thereto during the
pertod of Force Majeure, and

(b) the Non-Performing Party uses all reasonable efforts to remedy its inability
to canry out activities and to mitigate the effects of such Force Majeure

172 Discussions

As soon as practicable after the occurrence of the Force Majeure the Non-
Performing Party shall discuss with the other affected Parties how best to
continue its operations and give effect to 1ts obligations so far as possible 1n
accordance with this Agreement If such Force Majeure continues for a period
in excess of 90 days, the Board shall review whether the Non-Performing Party
should cease to be a Marhet Member

173  Burden of Proof
The Non-Performing Party shall have the burden of proof for establishing the
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of proot for establishing the cxistence, and impact on its obligation ot
Foice Majeure

174 In the event ot a system emergency, declared by the Cabinet of
Minusters, the Mimister of the Ministry ot Energy and Electnfication of
Ukraine acting through the LSL, may temporarily suspend the despatch,
determination of the Wholesale Market Price and load management
arrangements of the WEM and manage them by direct order This order
shall lapse when the system cmergency terminates Marhet Nembers who
incur uncompensated costs n responding to such emergency may appls to
the Board tor compensation, whith shall in turm be included n the
Wholesale Maiket Price

PARIL V - Legal Terms & Conditions

18 Detault

18 1 A Marhet Member shall be in detault of this Agreement if
1811 the iclevant Advance Pavment has not been

provided mamtained and replenished as required,

18 12 1t has tailed to pav anv outstanding sum determined
under this Agreement within 3 worhing days ot the due date

18 13 1t has tailed to comply with anv other terms ot this
Agreement capable of temedy which has not been remedied within a
reasonable period of tme to be determined by the Board or

ol

<
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existence, and impact on its obhigation of, Force Majeure

174 In the event of an mregrated power system of Ukiaine emergency,
declaied by the Cabinet of Ministers, the Minister of the Ministry of Energy
and Electnfication of Ukraine, acting through the NBE Despatch Operator,
may temporarly suspend the despatch, determination of the Wholesale Maiket
Price and load management arrangements of the WEM and manage them by
direct order This order shall lapse when the system emergency terminates
Marhet Members who incur uncompensated costs in responding to such
emergency may apply to the Board for compensation, which shall consider the
inclusion of these costs in the Wholesule Mar ket Price

PARI V - Legal Ietms and Conditions

18 Liability of the Parties

1 Provisions—8-1-18-2—of -the—aeting—Agreementare—transferred—to
provision—{3-1-ef the Dratt-of-ehanges-and-amendments 1!

181 Substantiution and forms

16 11 Legal habihity in accordance with this Agreement means maternial and

other hability for non-fulfillment o1 undue fulfillment of obligations by each

of the Parties according to the Agreement

1812 Debtor 1s a Party to this Agreement which did not fulfill s

obligutions according to the Agreement or fulfilled them i undue order and

1s considered to be i default of this Agreement according to provision

432433

18 1 3 Obligations emer ge and 1esponsibility comes mto force as follows

a) the Generarors are responsible befor e the Supplier s for nonexecution of
the load schedule prepai ed by the Settlement System Administrator on
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18 14 1t has been declared bankrupt under Uhraiman Law

The ESE shall have sole responsibility for semving a Default
Notice on struction ot the Board

182 It the LSL serves a Detault Nouce on a Market Member and
the matter on which the Detault Notice was served has not been resohved
within 3 calendar days ot the 1ssue of that notice, then the Board may take
any of the following enforcement actions

1821 tosuspend sales to the Detaulting Market Member,
1822 1o place a block on all bank accounts ot the

Detaulung Matket Member,

&

Lec prmter L GorbunovatEMAAgreement\EMArev3Aug 2 doc

bused on bids under the Mar ket Rules,

b) the Suppliers shall be 1esponsible before the Commission Agent, o
electricity Generator s for non-payment or untimely payment for
electricity pur chased from

¢) the Supphers shall be 1esponsible before the Commission Agent or the

Generators for non-performance of the declared electricity purchase under

the Varket Rules,

dy the Commussion Agent shall be 1esponsible before the Consignors for

improper execution of functions by the Comnussion Agent within the
relexant system of payments to uts account from the WEM account
e) the ¥BE€ Despatch Operator es—the-Pispeatcher of the Integi ated Energy
System shall be 1esponsible for non-fulfillment of the load schedule
developed by the Settlement System Admuustrator except cases when
such non-fulfillment 1s caused by the need to prevent emei gencies n the
Lhrame s huegrated Ener gy System and  hquudate then consequences
under the \lw ket Rules
p) the Market Funds Adnunistr ator before the Par ties to the Agreement for
unttmely or improper adnunistr ation of funds recerved to the WEM
account within the relevent system of payments to its account from the
WENM account

18 2 Clam and complamnt presentation procedur e

18 2 1 If a Debtor does not pay to-MPE& for electiicity purchased by i, the
Generators i then nterests s shall oblige the C ommission Agent to seive a
clarm 1o such Debtor requuring to pay off the debt, and notify the Board of
the I holesale Elecicity M ket about this

1822 If the Debtor agrees to the cdaim he shall send his veply to the clam
1o XMB&  the Commission Agent within the term provisioned by the current
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1823 1o disconnect the entire load ot the Detaulting
Market Member 1f connected to the Main and Interstate High Voliage
Network, or

1824 to disconnect the relevant part ot the load 1n Section
18 2 3 1f such default relates to a specific consumer or group of consumers or

1825 to m tum msuuct the Mam and Interstate High
Voltage Network Operator under the terms ot the High Voltage Syvstem
Operating Guidehnes to take the necessary steps to implement the instructed
disconnection in Clause 18 23 or 18 2 4,

1826 Termmation with consent ot the NERC ot the

Detaulting Maihet Member as defined under this Agreement
183  Sharing of nsh  Fach Market Member (other than the
Detaulting Maihet Member) shall be severally lable tor its Contributory
Share of all sums (including all televant taxes) which the Detauling Market
Member 15 required to pay 1n 1espect of 1ty electricity  purchased from the
FSE as determined under the Marhet Rules  The Contributory Share shall
be detcamuned by the Market Funds Procedure The Dctaulting Maiket
Member 1s 1equired 1o pay a penalty cquivalent to an interest charge on all

T2

-
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legislanon, msshich he shall express his agreement with the claim

18 2 3 If the Debtor does not agree with the presented clcum, he shall send
his 1eph 1o the clamm within the term provisioned by clause 18 2 2 whereby
he shall list justified 1eusons for his disagireement with  the cdaim
1equir ements

In case of Debtor s disugreement with the claim 1 equurements or if hus reply
is not available  the Comnussion agent shall submut the dispute to the
41 binratton Commussion of the Wholesale Electricity Mar ket

18 24 The Arbitrage Commussion shall accept and consider a matter
according to the Dispute procedure and make a decision

It such decision satisfies the Parties to the dispute, 1t 1s the subject to
exccution under the current legislation

It the Arburage Commussion decision does not satisfy a Party to the dispute,
it mav apply to the Aibitiage Court of Ukraine

In this case, the Commussion Agent shall pay from its settlement account the
state tax based on the charges of interested persons to be protected by the
clam  The cash collections to pay the state tax and their 1etuin shall be
caried out according to MFP

18 3 Mechanism for hability scope determmation
18 31 Monthly elecnicity volume obtained fiom the Wholesale
Flecnicuy Market s cost and calculation of forfert penalty shall be
listed m the claim sent by NB& the Commission Agent to the Debtor
Hlecniay yolume  obtained  but unpard by the Supplier shall  be
deter nuned based on duta presented by the Chief of Commei cial Meter g
and by the Market Fund Administiator -~ Not only banking but other forms
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suins owed which as meurted beween the due date and the cventual pay ment
date
184 Laclusion of cettam tpes of loss subject to Section 18 3 and
oneept whete any provision ol this Agreement proy ides for an mdemumity
nerther the Detaulting Matket Membet not any of its otticers emplovees o1
agents shall inany cicumstdanees whatsoever be liable to anv of the othel
Parties 1ot
1841

contt it ot loss of goodwill w

amy Joss of profit oss of revanue loss of use loss of

1842 any inducct o consequential loss v

1843 loss tesultmg trom the habiliy ot any other Party o
a4y other potson exeeptas provided meSections 181 md 185

18> Ihe Dotaulting Maket Membar shall tully indemuty the
Dispatch Operator and any otha tsel altected agamnst all liabilis Joss o
dam 1z which ttm iy imcu thiough disconnection

~4
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of de bt payment shall be tuken mio the account

) o)
18 4 Rules to deternune Supplier s debt to the Generator
18 41 Determmation of Supplier s debt 1o a specific Generator shall be

cariied out i terms of the followng formula C= (a/2) *B

whare C o the debt sum of Supplier aganst whom the clam (action) 1s
broueht for electan purchased from the ADEC the Comnussion Agent
he fore the Creditor who has brought this claum (action)

B s the totul sum of the debt 1o the SMBE& Commussion Agent foi purchased
ecnrian of the Supplicr agamst whom the claim (action) 1s brousht

\, is acodtficient of Supplicr s (81 debt (o Generator (a) that 1> detcrnmed
hy

\, = wd

S 0y the toral debt sum duc o be paid to all Creditors from the account of the
Wholosale Llecnriany Verket

S=u,tu.ta;+ a, whae

a, i the sums due 1o be paid to each reduor

@ 15 the total debt sum due 1o be patd from the Wholesale Flectriciy dMarket s
dc ot 1o the Gonerator who has presented the dam (action)

185 Shanng of nish

18 51 Each Market Member (other than the Detaulting Market Mcmbet)
<hall be severally hable tor its Contributory Share of all sums (including all
relevant taxes) which the Detaulting Market Member 1s required to pay 1n
respect of is electicity  purchased fiom the ESE Commussion Agent as
determined under the Market Rules The Contributory Share shall be
detcrmuned by the Marhet Funds Procedure  The Defaulting Martkct
Member 1s requued to pay a penalty equivalent to an interest chaige on all
sums owed which as mcurred between the due date and the eventual payment

n
t, «
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186  Any suspension ot termunation ot a Marhet Member under the
terms of this Section shall not remove or reduce 1n any way 1ts nghts and
liabihities under this Agreement accrued prior to such suspension or
termination

187  Any suspension or termunation ot a Market Member under the
terms ol this Section shall result in the suspension of its voting rights under
Sections 5 and 6 of the Energomarhet Members' Agreement
19 I imitation of Liabihty
191  Subject to Clause 19 3 cach Party agrees and acknowledges that no
Paity shall be lLiable to any of the other Parties for loss ansing from any
breach of this Agreement other than for any loss directly resulting from such
breach and which at the date of this Agreement was reasonably foreseeable as
lihely to occur 1n the ordinary course of events from such a breach

95!
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date

18 52 The Defaulting Market Member shall fully indemmfy the NBE
Comnussion Agent, Despatch Operator and any other Par fies affected against
all liability, loss or damage which 1t may incur through disconnection

186  Any suspension or termmnation of a Party under the terms of this
Section shall not remove or reduce 1n any way s rights and liabilities under
tlus Agreement accrued prior to such suspension or termination

18 7 TFRANSEERRED-FO-CEAUSEA3-2

19 Limitation of Liabihty

19 1 The Comnussion 4gent shall not be r1esponsible before Generators for
Supphiers not meeting then habiliies according to this Agreement but shall
recene the rights and become 1esponsible before the Suppliers in electricity
i acing 1 elations

1he ABE Comnussion Agent shall not be hable for any costs or losses either
actual o1 potential incurved by any Market Member as a result of errors or
onussions n the Market Operating System  However, any Market Member
nay report any such error or onussion to the Board who may determine
whether any action 1s required to rectify this error

ADE Mar ket Funds Admmustrator ’s obligation to puy for energy purchased
from Generators under this 4greement shall be strictly inuted to the funds
wvatlable 1o 11 on the market account pursuant to the Market [unds
ddmusn ation Procedw e (Schedule 4)
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192  Exclusion of certain types of loss subject to Clause 19 3 and except
where any proviston of this Agteement provides for an indemmty, neither the
Party lLiable nor any of its officers, employees or agents shall in any
circumstances whatsoever be liable to any ot the other Parties for

1921 any loss of profit, loss of revenue, loss of use, loss of contract or loss

36
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19 1 1 Subject to Clause 19 3 each Party agrees and acknowledges that no
Party shall be hable to any of the other Parties for loss arising from any
breach of this Agreement other than for any loss directly resulting from such
breach and which at the date of this Agreement was reasonably foreseeable as
likely to occur in the ordinary course of events from such a breach

19 1 2 Exclusions on certain types of loss
Subject to Clause 19 3 and except where any provision of this Agreement
provides for an indemmty, the Defaulting Party in any circumstances shall
not be hable to any of the other Parties for

1913 a) any loss of profit, loss of revenue, loss of assets, loss of contract or
loss of goodwill

19+ b) direct or induect losses,

1945 c) any loss resulting from the hability of any other Party to any other
petson except as provided in Clauses 18 1 and 18 3 of this Agreement,

4946 1913 Ihe Defaulung Market Member shall fully indemnify the
Despatch Operator and any other user affected against all lhability, loss or
damage which 1t may incur through disconnection

19 2 Exclusion of certain types of loss

subject to Clause 193 and except where any provision of this Agreement
provides for an indemmnity, neither the Party liable nor any of its officers,
employees or agents shall 1n any circumstances whatsoever shall be lLiable to
anyv of the other Parties for
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of goodwill, or 1921 any loss of profit, loss of revenue, loss of contract or loss of goodwill
192 2 any indirect or consequential loss, or 1922 FOBEDELETED

1923 loss resulting from the lhiability of any other Party to
any other person except as provided in clauses 19 1 and 19 3

193 In particular 93— Transferred-to-Clause19-+ '

(a) Nothing 1n the Agreement shall be interpreted as meanming that the 194—TO-BEDELETED

ESE, 1n 1ts capacity as purchaser and seller of energy under the terms and

conditions of this Agreement, 1s in turn hable for any liabiliues of any Market

Member whatsoever +9-5-19 3 Enforcement of the Agreement

(b) The ESE shall not be hable for any costs or losses, either actual or If one or more Clauses of this Agreement 1s found to be invalid unlawful or
potential, incurred by any Marhet Member as a result of errors or omussions otherwise unenforceable, the others shall reman in effect

in the Market Operating System or by any of its staff if 1t had been

demonstrated to have followed Good Industry Practice However, any

Market Member may report any such error or omussion to the Board who may

determine whether any action 1s required to rectify this error

(c) The ESE's obligation to pay for energy purchased under this
Agreement 1s strictly limited to the funds available to 1t pursuant to the
Market Funds Admunustration Procedure (Schedule 4 hereto)
194 Death and personal ijury Nothing in this Agreement shall exclude
or limt the liability of any party for death or personal injury resulting from
the neghgence of the Party or any of 1ts, employees or agents

}

195 Survival Each of the Clauses in this Clause shall

57
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1951 be regarded as a separate contract term, and 1f one or more of such
Clauses 1s found to be invalid, unlawful or otherwise unenforceable, the
others shall remain 1n eftect, and

19 52 survive termination of this Agreement
20 Term and Termination
201 Term This Agreement shall have no fixed duration

202 Suspension of Market Member's voting nights a Market Member's
voting rights shall be suspended only in the circumstances and to the extent
specified in Clauses 4 3 and 18

203
only

Termination as a Party A Markhet Member shall cease to be a Party

203 1 1n the circumstances and to the extent specified in Clause 4 3, or
20 3 2 1n the circumstances and to the extent specified 1n Clause

204 Termunation of the Agreement This Agreement may be terminated
by a unammous resolution of Market Members in General Meeting and the
prior written consent of the NERC has been obtained or automatically as set
outn Clause 1513

21 Insurance

211 Insurance requirements for the ESE  subject to the availability at

. 58
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20 Term and Termmation

201 Term This Agreement shall have no fixed duration

202 —TOBEDEEETED

20-+ 202 Termination of the Agreement

This Agreement may be terminated by a unanimous resolution of Market
Members at the General Meeting with the prior written consent of the NERC
or automatically for a Party rejecting changes and amendments to this
Agreement accepted by 75% of the all Members

21 Insurance

211 Upon nstruction of the Board NBEG the Comnussion:Agent may
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reasonable cost in Ukraine, the ESE shall acquire the following insurances

21 11 mnsurance with respect to loss or damage to any aspect of the Marhet
Operating System equivalent to 1ts replacement cost, and

21 12 professional indemmty insurance of an amount agreed by the
Energomarhket Board

212 Costs All premums and other sums of money payable tor all
insurances 1n this Clause shall be recovered in accordance with the
Accounting Procedure

213 \pplication of proceeds the ESE shall use all reasonable means to
mahe and collect claims promptly and make all payments towards making
good the loss and tully repainng the damage or meeting the relevant hiabihins

214 Intormation requirements the ESE shall promptly supply the Board
upon request with an insurance broher's certificate satisfactory to the Board
confirming that cover has been eftected 1n respect ot the insurances referred
to n this Clause and giving reasonable details ot the terms and conditions of
such msurances

22 Confidentiality

221 Interpretation Data and other intormation which any Partv 1s

permitted or obliged to divulge to any other Party under this Agreement shall

39
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s e 1isks connected with ensuring WEM operation accor ding to Uk ainian
legislation

24+ FO-BE-DERETED
22 FO-BEDBEEETED

212 Costs
dAny costs related to insuring procedures complying with this Clause shall be
recovered in accordance with the Accounting Procedure

213  Application of proceeds

The MDBE Comnussion Agent shall use all reasonable means to make and
collect claims promptly and makhe all payments towards making good the loss
and fully repairing the damage or meeting the relevant hability

214  Information requirements

NDBE The Comnussion Agent shall promptly supply the Board upon request
the msurance contract and other documents confirming that cover has been
ettected 1n respect of the msurance referred to in this Clause and giving
reasonable details of the terms and conditions of such msurance

22 Confidentiality
221 Market Members shall treat this Agreement and information recerved

fiom other Members as confidential and shall underiake the measures
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not necessarily be regarded as being 1n the public domain simply by reason of
being so divulged

222 lhe Energomarhet State Enterprise or any other Party shall not
divulge any information to any Party to this Agreement or any other party
any information on any Market Member except that which 1t 1s specifically
required to publish under the terms of this Agreement or as requested by the
NERC or in compliance with any order of the Government of Ukraine

223 Use of information by the Energomarket State Enterpnse The
Energomarhet State Enterprise may use any information or data supplied to
or acquited by 1t trom other Paities for the tollowing purposes

2231 the operation and planning of all Main and Interstate High Voltage
Networks of Ukraine,

2232 the calculation of charges and preparation ot ofters of terms tor
connection to or use of any Main and Interstate High Voltage Networks ot
Ukraine

2233 payment for Ancillary Services provision, and

22 3 4 1the operation of the Marhet Rules

224 General Confidentiality Conditions Each Party undertakes with each
other Party (including the Energomarhet State Enterpnise) that it shall

maintain the confidentiality of any Confidential Intormation except

2241 the exception in Clause 22 3, or

60
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necessary to prevent the release of such information or its transfer to a third
party, mcluding addition of special provisions to the employment and other
contracts

222 —TOBEDBELETED

223 222 Release of mentioned nformation or transfer of rights for it to
the thud parties publication of the nformation receved by the Members
shall be carried out only upon the prior written consent of the Board

223 3—FO-BEDEEEHED
2253-4+—TOBEDELETED

22 3 Restictions spectfied in Clause 22 shall not apply to

a) information generally known and available to public,

b) mformanon that the Puties have at then disposal according to the
effecine legislation,
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22 42 to the extent pernutted by this Agreement, or

22 43 with the prior consent in wrtting of the Party to whose affairs such
information relates,
225 Exceptions to the confidentiality condttions are

22 51 any information already within the public domain,
22 52 if the provider of such information 1s required to make disclosure of
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c) any information already within the publlc domain,
d) dissemination of such information to ‘the employees, directors, agents,
consultants and professional advisers o“f" the provider

224 The Consignor, Market Funds Admimstrator, Settlement System
Admlmstrator Secretanat may provide data and other mfonnat10n accordmg
to the Market Rules to any other person Iwho 15 not a Party on request subject
to a charge and shall sign a document where such mformation 1s given

22 41-To-BE BEEETED

the confidential information under any license, or law 242 TO-BE-DELETED
22 53 dissemination of such mformation to the employees, directors, agents, 22+43—TO-BEDELETED
consultants and professional advisers of the provider
226 Subject to the foregoing provisions of this Clause 22, the 225—TFOBEDEEETED
Energomarhet State Enterprise may provide data and other information in the
Market Rules to any person who 1s not a Party on request subject to a charge 22-54+—FO-BEDELETED
and shall maintain a record of the information given and those requesting 1t 2252 TO-BEDELETED
The same conditions shall apply to any subcommuttees which may be formed
pursuant to any future Board decisions
2233 TOBEDELETED
226 —TOBEDELETED
23 Notices 23 Notices

61
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231  Addresses Any, notice or other communication given by one Party
to another, from the ESE or the Board to any Party, under this Agreement
shall be addressed to the recipient and sent to the address, telex number or
facsimile number of such other Party given in this Agreement for the
purpose and marked for the attention of the Party's nominee as notified
from tume to tume

232 Deemed Receipt Any notice or other communication to be given
by any Party to any other Paity shall be in wnting and given by letter
delivered by hand or sent by post) or telex or facsumile, and shall be
deemed to have been received -

23 2 1 n the case ot delivery by hand, when delivered, or

23 22 1nthe case of teley, on the day of transmussion, or

2323 1n the case of facsumile, on achnowledgment by the addressee's
facsimile receiving equipment

91
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23 1 Notice Procedur e
4my notices n connection with this Agreement must be executed in writing
mn the Uk ainian language

232 dny notices delivered by telegiram, telex, and facsimuile shall have
legal force and be deemed effective documents Notices may also be
delnered by mail to the legal addi esses of the Par ties

B3 To-bedeleted
23-22-fo-bedeloterd
23-2-3-fo-bedeleted

-

233

The Member s pledge to provide timely notification to other Members
on any changes in then legal addr esses
23 4 The receipt date for a Notice shall be deemed as follows
() n the case of telegram, telex o facsimile, the business day
Jollowing the sending date
(b) in the case of 1egistered letter, the fourteenth day from the
sending date
(c) in other cases the receipt date confir med by the addressee
23 5 The Notices shall be deemed 1eceved and known to the Member s on
the recept dute as per clause 23 4
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24 Assignment

241 A Party shall not assign and/or transfer any of 1ts nghts and/or
obligations under this Agreement

25 Warvers, Remedies not Cumulative

25 1 Waivers No delay by or omission of any Party 1n exercising

any right, power, privilege or remedy under this Agreement shall

impair such a right, power privilege or remedy or be construed as a

waiver of it

252 Remedies not Cumulative The nights and remedies provided
by this Agreement tor breach of this Agreement to the Parties
are exclusive and not cumulative

253 NERC's Rights tor the avoidance of doubt the Parties
achnowledge and agree that nothing 1n this Agreement shall
exclude or restrict any of the nghts, powers, prvileges,
remedies, duties and obligations ot the NERC under the relevant
legislation or any License

26 Severance of Terms

26 1 It tor any reason whatever any provision of this Agreement 1s or
becomes nvahid, illegal or unentorceable or 1s declared as such by any
court of Ukraine or the Government ot Ukraine, the Parties will negonate
in good taith with a view to agicemng one or more provisions which mav be
substituted for the mvalid, unentorceable or illegal provisions which
provide an appropriate balance of the commercial interests of the Parties

262 It tor any reason whatver, any provision of this Agreement is
deemed 1nvalid, the other provisions ot the Agreement shall remain 1n
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24 Assignment

2414 Party shall not assign and/or tansfer any of its rights and/or
obligations under this 1greement

25 Wan ers, Application of Remedies

251 Waivers If a Party to this Agieement does not exercise its rights
thereunder or use them to the full extent, this shall not be deemed a
wuaner thereof The Party may use the NDC rights on 1ts own
discretion at any moment

25 2 dApplication of Remedies The Parties to this Agreement recogrize
that 1n the event of any bieach thereof they should be liable to the
enforcement measures o1 other remedies stipulated by this
dgreement o1 the provisions of the effective law
25 3—To-butleteted

26 Severance of Terms

26 1 It for any reason (legul changes, statutory or cowrt decrsion) whatever

any provision of this Agreement 1s or becomes nvalid, or 15 declared as
such by cowrt, the Parties will negotiate in good faith with a view fo
substitute such provisions or bring them mto the complance with the
effecine law so that they will provide an appropriate balance of the
commercial interests of the Parties

262 It tor any reason whatever, cer fain provistons of this Agieement are
deemed mnalid, the other provisions of the Agreement shall remamn 1n
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Changes have been made i the EMA version of 13 July 1998 as tollows
Strikethrough — text to be deleted or transterred to relevant Clauses

Highhight - changes and amendments to version of 13 July 1998, also text transterred
The rest text remains unchanged as compared with version of 13 July 1998

force

27 Disputes Settlement

27 1 The Parties to this Agreement shall be subject to the following
disputes procedures A Disputes Commuttee shall be constituted,
consisting of 3 individuals selected by the Board The Disputes Commuttee
shall meet monthly, or more frequently 1f required Meetings of the
Disputes Commuttee shall be convened by the Secretanat at the request of
the Board or by any two or more parties to any dispute

272  Any 1ssue referred to the Disputes Commuttee (“Notified Issue")
shall only have emanated from a Settlement Dispute, defined as being any
disagreement concerning the payment to or from a Market Member as
ordered by the Market Funds Administrator

273  The Disputes Committee shall mahe decisions on the basis of a
majority vote It shall have access to all information 1t reasonably requires
in relation to the relevant dispute and may request that intformation from
the Parties to the dispute, the Settlement System Admunistrator, Market
Funds Admimstrator, Marhet Auditor and Despatch Operator

274 The Disputes Commuttee shall develop an Agreed Procedure n
consultation with Marhet Members for the purpose of heanng disputes
Such an Agreed Procedure shall be put in place within one month of the
Eftective Date and shall be approved by the Board All subsequent
amendments to the procedure shall also be subject to the approval ot the
Board

64
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force

27 Disputes Settlement
dny disputes arising between the Parties from this Agieement oi In
connection therewith shall be 1 esolved through negotiations

271  Should the Parties fail 1o 1each an agreement, they shall resort to
apply ing to the Disputes Comnuttee constituted of the 3 persons selected by
the Board Meetings of the Disputes Committee shall be convened by the
Secietarat at the 1equest of the Board or a party to any dispute

272 The Disputes Commuttee shall concern the disputes stemnung from
IV EX{ Settlements and bt eaches of ter ms and conditions of this Agreement

27 3 The Disputes Comnuttee shall draw 1ts conclusion to be approved on
the basis of a majority vote and pass it for the Board’s approval It shall
have access to all information 1t reasonably requires in relation to the
relevant dispute and may request that information from the Parties to the
dispute, the Settlement System Administrator, Market Funds
Administrator, Marhet Auditor and National Despatch Centre

274 The Disputes Commuttee shall develop a Dispute Settlement
Procedre
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Changes have been made i the EMA version ot 13 July 1998 as follows
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27 5 Any Notified Issue to be referred to the Disputes Commuttee shall
relate to matters notified to the Board no later than 15 days prior to
notification to the Disputes Committee  Such Notified Issues shall be
reviewed by the Disputes Commuttee within 135 days of the date of the
Notified Issue

27 6 Attendance at any meeting of the Disputes Commuttee shall be limited
to 4 representatives of each Party involved 1n the relevant dispute,
including their advisors

277 The decision of the Disputes Committee 1n respect ot any Notified
Issue can be appealed to the NERC within 5 days of the Dispute
Comnuttee's decision

27 8 The costs of the Disputes Commuttee shall be recovered by the ESE
through the Accounting Procedure

28 Junsdiction

28 1 Submussion to jursdiction subject and without prejudice to any
other Sections of this Agreement, all the Parties agree that the courts of
Ukraine are to have exclusive junisdiction to settle any disputes which may
arise out of or 1n connection with this Agreement and that accordingly any
suit, action or proceeding arising out of or in connection with this
Agreement may be brought in such courts

282  Waver each Party urevocably waives any objection which it may
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275  Any Notified Issue to be referred to the Disputes Commuttee shall
be reviewed within 15 days of the dispute case registration date as
stipulated by the Dispute Settlement Procedure

27 6 When necessary 1epresentatives of the parties to the relevant dispute
o1 1epresentatives of other Parties to the Agreement may be invited to the
meetings of the Disputes Comnuttee

277 To-be-deteted

228 27 7 The costs of the Disputes Commuttee shall be recovered by MBE
the Settlement System Adminstrator through the Accounting Procedure

28 Jurisdiction

A1l disputes remannng un esolved under the procedure established by this
Agreement shall be 1esolved pur suant to the effective law of Uk aine

Fo-be-deleted
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have to any Proceedings 1n any court as reterred to in this Section and
agrees that a judgment 1n any Proceedings brought 1n the Ukraiman courts Te-be-dledeted
shall be conclusive and binding upon each Party

283  LCach Party which 1s not incorporated 1n any part of Ukraine agrees
that 1f 1t does not have, or shall cease to have, a place of business 1n
Ukraine 1t will promptly appoint the ESE (or such other person as shall be Fe-be-defered
acceptable to the Board) to accept on its behalf any Proceedings in Ukraine

29 Governing Law

291 T'his Agreement shall be governed by, and construed 1n all respects 29—Fe-be-delered
in accordance with Ukrainian law

30 Entire Agreement

301  As of the date first witten above this Agreement sets for the full, 30 Entire Agreement

complete and entire understanding of the Parties relating to the subjects

addresscd herein and 1t supersedes any prior Agreement, whether oral or 301  As of the date first written above this Agreement sets for the full,

written, related to the subjects addressed in the Agreement complete and entire understanding of the Parties relating to the subjects
addressed herein and it supersedes any prior Agreement in respect of the

30 2 All the ESE energy purchase and/or sale contracts with any Party are 1elations 1egulated by this Agreement

hereby canceled as of the Effective Date and are replaced by this

Agreement
302 All the NBE Commission Agent’s energy purchase and/or sale
contracts with any Party are hereby canceled as of the Effective Date and
are replaced by this Agreement
31 Independent Legal Support to the Wholesale Electricity
Market Activity
66
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311 The Board shall charge the NBE& Commission Agent with
concluding an agreement with the Market Lawyer who will provide the
legal support to the WEM activity on a regular basis

31 2 The Market Lawyer’s Responsibilities

3121 Unprejudiced estimate of lawfulness of the adopted decisions at the

Board and General meetings
3122 The Market Lawyer shall carry out a comprehensive oversight of
the Agreement execution, consider the infringements of the
Agreement terms and conditions by Market Members and inform
the Board about such infringements
Consider changes and amendments to the Agreement, and submut
the relevant conclusions to the Board and any interested parties
Analyze the Arbitrage Committee proceedings and claims of
Market Members
Submut proposals on mtroduction of changes to the Agreement,
Market Rules and Marhet Operating System aimed at achievement
of the main objective and purposes of the Agreement
31 3 The Market Lawyer’s Rights
3131 The Market Lawyer shall be entitled to attend the Board meetings
and General meetings of Market Members

3132 The Market Lawyer shall be entitled to terminate the agreement,
with advance notification of the Board within the terms stipulated
1n the agreement

314 Confidentiaity When concluding an agreement with the Market

Lawyer, the confidentiality observance shall be a compulsory
condition of the agreement
31 5 The Marhet Lawyer expenses shall be covered according to the
Accounting Procedure (Schedule 5)
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The Law Firm

AKTIVE

LR

Vul Pronzna 3
Suite 25
Kiev, 252001 Ukramne
Tel (380 44) 229-7742

September 01, 1998

Mr David Wolcott
Chuef of the Party

HAGLER BAILLY, INC
Vul Esplanadna, 20
Floor 10

Kiev- 252023 Ukraine

Dear Mr Wolcott

As it was set torth by the contract as ot 01 08 1998, # D-168-005-P-8-932, enclosed 1s
the legal conclusion with regard to the Draft Contract on the Wholesale Market of
Electricity in Ukraine

As a remunder, this ts the first conclusion out of the series ot the legal analyses we have
to prepare tor your consideration The other conclusions will be submitted to you as it
was agreed by the contract

Should you have any questions please do not hesitate to contact us as soon as possible
We would be glad to make any clanfication ot the matter

We hope that this conclusion will meet your expectations

Sincerely

Mr Viadimir P Elmolin, Esq
President
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THE LEGAL CONCLUSION
AS TO THE COMPLIANCE OF A DRAFT CONTRACT
OF WHOLESALE ELECTRICITY-MARKET MEMBERS
TO THE UKRAINIAN LEGISLATION

This conclusion has been prepared 1n accordance with the contract # D-
168-005-P-8-932, dated 01 08 1998, supervised by Hagler Bailly, Inc
Within the project of restructuring the power industry and legal reform 1n
Ukraine This contract has 1ts purpose to make a legal analyze and to
submut our suggestions with regard to amendments and changes to the
draft contract on Wholesale Electricity Market, to make the analysis of
the corresponding laws of Ukraine which govern the activity in the
power industry

Following the purpose of the contract # D-168-005-P-8-932, the legal
conclusion has been made as to the compliance of a revised edition of the
Draft Contract of the Members of the Wholesale Electricity Market to the
Ukrainian legislation

This conclusion 1s one 1n the series of conclusions, made according to the
above-mentioned contract, which has been contracted to prepare, and
which will be submitted under the agreed time scheme

This conclusion contains sections following the problems analyzed

1 Introduction

On Status of Parties to the Contract and 1ts Comphance to the Current
Legislation of Ukraine

On Contractual Relations within Wholesale Electricity Market

On Audit of WEM and Selection of Market Auditor

On Dispute Resolution Procedure for Parties of the Contract

Miscellaneous

On Draft WEMM Contract, Prepared by the Firm “Factorial”
Summary and Proposals

[§)
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L INTRODUCTION

This conclusion 1s based on the analysis of the current legislation, which
governs legal relations 1n the sphere of production, delivery, supplying
and consuming of the electric power, as well as on common practice
which has become custom on the Wholesale Electricity Market (WEM)
of Ukraine

The following legislative acts has been used for this analysis

The Constitution of Ukraine, the Laws of Ukraine ‘On property’, ‘On
Enterprises in Ukraine’, ‘On Entrepreneurship’, ‘On Companies’, ‘On
Limitation of Monopoly and Prevention of Unfair Competition 1n
Commercial Activity’, ‘On Power Industry’, ‘On Auditing Activity’ and
the corresponding Decrees of the President of Ukraine, Resolutions of
the Cabinet of Ministers of Ukraine (CMU), and Regulations of Ministry
of Power Industry, the National Electricity Regulatory Commussion
(NERC) of Ukraine, and Instructions of the National Bank of Ukraine
(NBU) 1n the sphere that regulates power industry

We have also made research of the laws of the Russian Federation and
England

In this Legal Conclusion we use the terminology, which 1s used 1n the
Law of Ukraine ‘On Power Industry’ and in a Draft Contract of
Wholesale Electricity Market Members (WEMM), hereinafter referred to
as a Draft Contract or a Contract

II. ON STATUS OF PARTIES TO THE CONTRACT AND ITS COMPLIANCE
TO THE CURRENT LEGISLATION OF UKRAINE

In this section we analyze the Draft Contract from the point of view of its
conformity to the Civil Code of Ukraine and Laws ‘On
Entrepreneurship’, ’On Power Industry’, ’On Enterprises 1n a part which
defines a party to a contract as a subject of commercial activity The
parties to a contract may be persons, which in their own names are
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empowered to have tangible and intangible rights and bear the
obligations A party 1s not determined by its operational duties

The Law of Ukraine ‘On Power Industry’ provides that parties to the
Contract of WEMM are a Dispatcher, Generators, Deliverers and
Suppliers (Buyers) The parties to the Contract (as in the Draft Contract)
are a Principal (Generator), a Supplier, an Agent (the National
Dispatcher Center of Ukraine, hereinafter referred to as NDC), a
Dispatcher in its own name (NDC), an Owner (a company), which owns
the high voltage and intergovernmental power grids (in this case it 1s a
state-owned power company “Ukrelectroperedacha”), a Settlement
System Administrator (NDC), a Market Funds Administrator (NDC), and
the head of the commercial Accounting

According to the above-mentioned legislative act, the Ministry of Power
Industry (a central body of executive power responsible for the power
industry) appoints a state company to operate as the Dispatcher
(operational and technological management) ot the united power grid of
Ukraine Currently this company, acting under the license, 1s NDC

A company, which will have the rights and duties of the Administrators
may be determined either by a contract or by law In addition to this, 1t 1s
legally and logically incorrect, 1f one company, in this case - NDC, acts
as multiple persons NDC cannot enter into any contract with itself,
because this completely denies any hability

Taking into the consideration that only legal entities can be parties to a
contract, NDC as a legal entity, can sign amendments to a contract or to a
new edition of a contract for 1t 1s one of its natural rights

Besides that, the interpretation of the term “NDC” as the Settlement
System Admuinistrator, the Market Funds Administrator and the head of
the Commercial Accounting 1s incorrect In the Contract itself there 1s a
stipulation that these activities can be transferred to an other company
Therefore we believe that it would be more proper while interpreting
terms, to define only main features of these bodies without referring to
the particular company At the same time 1t 1s necessary to insert into a
contract the rules of selection of such a company

Based upon the principle of freedom to make a contract, the parties
themselves can select a company, currently existing or newly formed,
which may be responsible for the duties of Administrators
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Please make a note that in connection with creation of the state-owned
National Energy Company “Ukrenergo” following the merger of the
National Dispatcher Center of Power Industry (NDC) and the State
Electric Company “Ukrelectroperedacha”, changes should be made as to
the parties to this contract

IIT ON CONTRACTUAL RELATIONS WITHIN WHOLESALE
ELECTRICITY MARKET

In this section, employing applicable current legislation, which governs
the sphere of application of these contracts, we analyze provisions of the
Draft Contract from the point of view of their compliance to the law

Under the civil law of Ukraine, a contract of agency 1s a contract where
one party (the Agent) has the authority given by the other party (the
Principal) for a commussion to undertake one or several acts in his own
name for the principal’s expenses

I According to this Contract, which has been entered by the Agent with
a third person, the Agent, not the Principal has rights and duties The
Draft Contract provides the same The Agent (NDC), entering into the
Contract with Suppliers (Buyers) has the rights to demand from the latter
payments for the delivered electricity The Agent at the same time has
duty to deliver electricity under the terms of the Contract

In addition to this, Section 18 of the Draft Contract, having determined
the scope of liability established additional contractual hiability of the
Agent as well as the Principal for certain breaches of the Contract This
1s within the limits of current legislation, which provides possibility of
establishment of liability erther by a contract or by law

2 Property, which the Principal transferred to the Agent for sale or the
Agent obtained for the Principal’s funds, remains property of the
Principal

The law supports provisions of the Draft Contract, which provide
transfer of the electricity to the Agent without transfer of the ownership
rights to the former NDC does not obtain the ownership rights for the
electricity delivered by the Generators, NDC enjoys only the right to
possess it
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3 The Contract must be 1n writing, what 1s followed by the Parties
Under the law there 1s only one requirement to the form of such contract
it must be in writing Therefore, the Contract of WEMM 1s the contract
of agency, provided that all conditions, required by the Civil Code of
Ukraine are met

4 The Agent empowered to have all rights and all duties under the
Contract, signed between him and a third party (the Draft Contract
provides for a separate sales contract between the Agent and a Supplier
(Buyer)

5 The Agent 1s not liable to the Principal for third party’s fulfillment of
the Contract, entered by the former for the latter’s expense, with the
exclusion when the Agent 1s held liable for third party's performance
under the Contract (del credere) The Draft Contract contains the same
provisions Nevertheless, this does not exempt the Agent from the
obligation to demand payment from Suppliers for already delivered
electricity

6 When a third party breaches the Contract with the Agent, the latter
must without any delay inform the Principal about this fact, collect and
secure necessary evidence The Principal in this case has the right, but in
no way 1s obliged, to demand transfer of all right of the Agent against
that third person under the contract

[t 1s advisable to stipulate in the Draft Contract the right of the Principal
to demand the transfer of rights only in case, if the Agent violated the
procedure of initiating legal actions and bringing lawsuits Thus
procedure has to be envisaged in the Contract and be executed as
follows

If indebtedness of a Supplier exceeds a certain time period, set forth 1n
the Contract, the Agent, having collected all evidence of the debt, shall
inform about that the Generator When the Agent fails to perform or
performed 1n an untimely manner the duty to initiate legal actions and to
bring lawsuits, the Generator has the right to demand the transfer of the
latter’s rights to himself

The right may be transferred in the part, which corresponds to the value
of electricity, the Generator has the ownership rights to, and which has
already been delivered to the Supplier (Buyer) The size of this part shall
be determined by the data received from the commercial accounting

5
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according to the method of determination of hiability as provided 1n the
Paragraph 18 3 of the Draft Contract

The Draft Regulation on the Procedure of Imtiating Legal Actions and
Claims will be submitted in accordance with the agreement

IV  ON AUDIT OF WEM AND SELECTION OF MARKET AUDITOR

Since the interpretation of the term “Audit” has been given n the Law of
Ukraine ‘On auditing activity,” and with the objective to bring the Draft
Contract 1n comphance with this law, we believe that the term ‘Market
Auditing’ should be read as follows

“Market Auditing 1s auditing of the public accounting, bookkeeping,
source documents and other information with regard to the financial and
economic activity of the Wholesale Electricity Market Members 1n
accordance with the terms and conditions of the Section 13 of the
Contract ”

Also, the law does not require approval of the report or other official
documents prepared by the Market Auditor The General Meeting may
consider and take into an account but not approve the report,
recommendations or any other official document, submutted by the
Market Auditor Therefore, the Paragraph 5 1 2 has to be read as follows

“To hear a report of the Market Auditor”

Items ‘a’, ’6’, ’s’, '’ of the paragraph 5 1 2 have to be deleted from the
text of the Contract for the Market Auditor 1s not a Party to the Contract
The relationship with the Market Auditor 1s to be governed by a separate
agreement regarding to the rendition of the auditing services This
agreement necessarily defines a scope of work and tasks of the auditor

V. ON DISPUTE RESOLUTION PROCEDURE FOR PARTIES OF THE
CONTRACT

The form of legal relations, provided in the system of WEM, 1s not
typical and rather specific type of the current business practice
Therefore, the procedure for dispute resolution, arising out of this
relationship requires its specific formula



The Draft Contract contains the procedure for legal actions and dispute
resolution, which does not encompass all scope of legal relations, which
may arise within WEM

The Agent, without approval of a Generator, based on a contract of
agency itself, 1s already entitled to and must imitiate legal actions and
claims 1n case of violation of the contract Besides that, the procedure for
legal actions and dispute resolution envisages bringing a lawsuit only
within a sales contract, and other disputes are left outside the procedure

An Arbitration Commussion included into the procedure does not
guarantee settlement of disputes without involvement of the Arbitration
Court Moreover, a warver of the right to bring a claim 1n the Arbitration
Court before the hearing of the dispute by the Arbitration Commission
contradicts to the Arbitration Procedure Code The fact that the Parties
subject themselves to the rulings of the Arbitration Commussion only 1f
they agree with 1ts decision, means that the procedure 1s ineffective and
will delay resolution of certain problems

VI  MISCELLANEOUS

As we have already pointed out, the Draft Contract includes all necessary

provisions, governing legal relations 1n the sphere of activity within
WEM

At the same time 1t includes several provisions which make the Contract
hard to understand For example, the Conducting Procedure of the
General Meeting, its agenda, the rules of keeping and maintaining
minutes and decisions of the General Meetings as well as some other
provisions These provisions superfluously detail the contract 1n the part,
which does not have essential meaning to its understanding For they are

procedural and not substantial to the contract, these provisions shall be
envisaged 1n separate supplements to 1t
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VII ONDRAFT WEMM CONTRACT, PREPARED BY THE FIRM
“FACTORIAL”

In this section we give comparative analysis of the Draft WEMM
Contract, prepared by the working group (thereinafter the Draft Contract
#1) and the Draft WEMM Contract, prepared by the firm “Factonal’
(theremnafter the Draft Contract #2)

Having compared two drafts, we have come to the conclusion that the
Draft Contract, prepared by the working group, 1s undoubtedly more
complete, certain and such that encompasses all scope of legal relations,
which arise or may arise among the Members of WEM

We analyzed in detail the negative sides of the Draft Contract # 2 It 1s
necessary to note that the main disadvantage of 1t 1s an inadequate
financial liability established for the Settlement System Administrator
(SSA), the Market Funds Admunistrator (MFA), the Head of Commercial
Accounting System (HCAS), the owner of the High Voltage and
Intergovernmental Power Grid (HVIPG) and the Secretanat of the WEM
Board (SB) for the breach of the contractual obligations, the Rules of
WEM and other regulations The hability of the enumerated participants
1s limited by the personal liability of their employees in accordance to the
labor law

Such form of liability 1s actually the discrimination of other participants
of WEM Generators and Suppliers (Buyers) and contradicts to the
current legislation The legal relations are governed by the civil law The
liability of one company against the other may not be substituted by the
Liabtlity of its officers that 1s governed by the labor law and regulates
legal relations between employer and employees

Under the section 2, several companies, appointed by the Ministry of
Power Industry, have duties of the Dispatcher, HVIPG, SSA, MFA,
HCAS and SB We can agree with this only as to the duties of the
Dispatcher and HVIPG, for this had been established by the law The
law does not stipulate, however, who 1s to be responsible for other duties,
which are 1n the interests of all participants Based on the principle of the
freedom of contract, the parties themselves can select the person to be
responsible for such duties It also relates to the Secretariat of the WEM
Board, which 1s not the legal entity (a subject of commercial activity)

The Dispatcher, HVIPG, SSA, MFA, HCAS and SB are elements of the
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infrastructure that supports the operation of WEM Therr profit 1s to be
formed from a surcharge added to the wholesale price of the electricity 1in
the amount, which must be approved by the National Electricity
Regulatory Commuission (NERC) and not by the Members to WEM The
reason why we draw your attention to “profit” 1s that the Draft Contract
#2 does not allow to make a clear cut conclusion about the nature of
non-profit activity of these bodies Under the Ukrainian legislation, the
regular commercial activity means, inter alia, that a corporation acts with
the purpose of realizing the profit

As 1t was said, NDC 1s engaged in commercial activity and therefore
must be liable for a partial or total breach of the duties

Under the Draft Contract #2, Suppliers (Buyers) are obligated to
purchase electricity from the SSA, not from the Agent, although
Suppliers have to sell it to the Agent This pattern contradicts to the
Contract and the current legisiation

The Draft Contract #2 does not provide the possibility of the rotation
(change) of the MFA and the SSA and, correspondingly, there 1s no
mechanism of application of such procedure

The Draft Contract #1 as well as the current Contract, prohibits the
parties to assign their nghts and to delegate their duties to other persons
The Draft Contract #2 envisages such possibility provided the agreement
of “interested parties ” At the same time there 1s no clarification as to
who 1s an “interested party ”

Another negative side of the Draft Contract #2 1s that the Paragraph 10 4
requires the parties to recognize superiority of the operational and
dispatching instructions over the Contract By this provision, the Parties
are forced to accept any amendments and changes to the terms and
conditions of the sales of electricity within WEM for they must follow
these instructions It 1s worth to note that, the Dispatcher issues such
instructions unilaterally and without consent of the Parties to the
contract

VIII. SUMMARY AND PROPOSALS

In the whole, the text of the Draft Contract 1s i1n compliance with the
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current legislation of Ukraine

The Draft Contract, including valid supplements to 1t, stipulates the
purposes and terms of activity, rights, duties, and liability of the Parties,
as well as a mechanism of operation of WEM In general, the Draft
Contract corresponds to the Law of Ukraine ‘On Power Industry’

The Contract has to be signed by Parties, which have full legal power
Under the law, such Parties to the Contract can be legal entities
(companies) which are Generators, Suppliers, and Deliverers of the
electric power Companies which will have duties of the Administrators
and the Head of Commercial Accounting System, as well as the order of
their selection has to be determined by the Parties to the Contract

3 In connection with creation of the state-owned National Energy
Company “Ukrenergo” following the merger of the National Dispatcher
Center of Power Industry and the State Electric Company
“Ukrelectroperedacha”, changes should be made to list of the Parties to
this Contract and initiative taken to introduce the changes to the
Ukrainian legislation, which regulates this matter

4 According to the Draft Contract, an inference can be made that
relationship between parties 1s based on (1) a contract of agency between
a Generator (Principle) and NDC (Agent) and (2) a contract of sales
between NDC (Seller) and a Supplier (Buyer)

5 The WEMM Contract can be recognized as a contract of agency
provided that all requirements set forth by the Civil Code Of Ukraine had
been met (see section 5 of this Conclusion) At the same time the current
legislation allows besides the WEMM Contract to conclude separate
Contract of Agency between Generators and the Agent The advantage of

the separate contract 1s the possibility for more detailed stipulation of the
rights and duties of parties

6 The procedure on filing claims and lawsuits, envisaged by the Draft
Contract, does not meet the requirements of the law We suggest the
following general scheme

(a) If indebtedness of a Supplier exceeds a certain time period, set
forth in the Contract, the Agent, having collected all evidence of
the debt, shall inform about that the Generator
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(b) If the Agent fails to fulfill his tasks related to claims and legal
actions, the Generator 1s entitled to demand from the Agent
transfer of his rights against the Supplier in that part, which
corresponds to the value of electricity, the Generator has the
ownership rights to, and which has already been delivered to the
Supplier (Buyer) The size of this part shall be determined under
the data recerved from the commercial accounting according to the
method of determination of liability as provided 1n the Paragraph
18 3 of the Draft Contract

(c) A Draft Regulation on Procedure of Initiation of Legal Actions
and Claims will be submitted in accordance with the Contract # D
168-005-P-8-932

7 To sumplify this procedure and to eliminate high expenses 1t would be
proper to consider a creation of the Commercial Tribunal within the
system of the electricity marker All disputes, which may arise among
the participants of the electricity market, shall be subject to 1ts
Jurisdiction Appropriate Procedural Rules have to be drafted Currently,
a draft law on the Commercial Tribunal 1s 1n the Verkhovna Rada at its
second hearing

8 The provisions of the Draft Contract, which regulate auditing of WEM
has to be brought 1n compliance with the Law of Ukraine “On the
Auditing Activity”

A Market Auditor as well as a Market Banker, 1s an independent body,
which serves WEM Therefore, we advise to design the selection
procedure of the Market Auditor analogous to the selection of a Market
Banker, and to make necessary changes to the Draft Contract

9 We propose also to move the provisions, which are procedural and not
essential for the essence of the Contract, to appropriate supplements
This will make the Contract more understandable to a reader and
facilitate 1ts utihization Our proposals as to the structure of the

Contract will be given 1n accordance with the contract # D-168-005-P-8-
932
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@ MEMORANDUM
s

To Pat Shapiro, Bob Archer, David Wolcott, Hod Thornber

CC Irina Aksyonova, Jim Stanfield, Lev Dulnev, Alain Streicher,
David Keith

From Svetlana Golikova

Date JuLy 12,1997

Subject Electricity Law, the Second Reading

On July 9, 1997, the Verkhovna Rada adopted the Electricity Law in the Second Reading
The authors of the draft Law are members ot the Verkhovna Rada Commuttee on Fuel and
Energy Complex, Transportation and Communication and the Commuttee on Nuclear Policy
and Nuclear Security The draft had been amended substantially and differs from the one
submitted to the Cabmin for the First Reading

Arts 19 25-28 of the draft for the Second Reading have not been voted for They stipulate
norms concerning projecting, constructing and reconstructing of elcctricity industry sites
and the rights obligations and responsibtlitics of clectricity suppliers and consumers

Analysis of the most important articles of the Electricity Law of the Second
Reading

Ownership Rights in the Electricity Industry

The draft Law coincides with the gencral privatization legislation and does not contain any
norms limiting the percentage of state ownership for shares of electricity industry enterprises
At the same time, 1t stipulates that some kinds of property cannot be privatized including the
property ensuring the integrity of the unified energy system and centralized dispatching, high
voltage and interstate electricity networks and property of R&D agencies of state importance
The list of the electricity sector sites that cannot be privatized shall be approved by
Verkhovna Rada upon Cabmin submission

State Bodies’ Jurisdiction

The draft Law distinguishes the authorities of state bodies and local self-administration
bodies related to the electricity sector

The draft does not refer to any particular executive power body fulfilling state management
over the sector This 1s a substantial amendment and means that the Cabmin can change not
only the name of such a body but also decide on what functions and rights 1t will have

The draft also stipulates the main jurisdictions of the Power Plants and Networks Exploitation
State Inspection and Electricity and Thermal Energy Consumption Supervisory State
Inspection The electricity supervisory state agencies’ activities are regulated by the Cabmin

!
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The local executive power and self-administration bodies working with electricity industry
enterprises can consider questions about the allocation of electricity sites on the territory
subordinated to them, participate 1n working out and enforcing of measures related to
electricity sites, and regulate thermal energy tariffs The local executive power and self-
administration bodies cannot intrude into the regulation of consumption regimes The state
regulation of activities 1n the electricity sector shall be fulfilled via granting permissions for
different activities, tanff policy formation, and services quality control NERC 1s the agency
regulating the electricity sector activities from the side of the state -

The Main Tasks and Authorities of NERC

The draft stipulates that NERC regulates natural monopoly enterprises in the electricity sector

and enterprises working 1n the related markets and fulfills other functions in accordance with

the legislation !

NERC receives some rights concerning the wholesale electricity market, including

B participates in formation of the general state policy of the wholesale electricity market
development and functioning,?

B participates 1n regulation of payments and making transactions at the wholesale electricity
market,

M cnsures enforcement of price and taritf policy in the clectricity sector

B approves along with the Antimonopoly Commuttce and Minenergo the Wholcesale
Clectricity Market Agreement conditions

The central cxecutive power bodies (Minenergo) have the night to define which state
enterprise wall fulfill the functions of dispatching the unified energy system Minencrgo will
also stipulate the structure of this statc enterprise  Since the Centralized Dispatching
envisages planning and quick-reacting management ot the power plants’ capacities there are
doubts that Minenergo, having the Law as a basts will not intrude into NDC dispatching
activities contrary to the Energomarket Rules

The draft Law does not describe the procedure of establishing, activities and all the
authonties of NERC because these 1ssues are not subjects of the Law

The draft Law assures NERC’s rights concerning

B state regulation of electricity sector natural monopoly enterprises
creation of competition 1n electricity generation and supply,
protection of electricity and thermal energy consumer rights
approval of Electricity Usage Rules,

granting of Electricity Generation Transmission and Supply Licenses and control over
compliance with the License Rules and Conditions

| The critena of putting an enterprise mto the natural monopoly category must be stipulated in the Natural
Monopolies Law or another legal act for instance n a Presidential Decree
2 This wording gives NERC broad authorities and possibilities to work with the Energomarket

t9
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Comparing to the currently effective Presidential Decree of March 14, 1995, NERC
would recerve the following new rights
W to define whether reorganmization (merger, etc), liqudation of participation 1 a
corporation, and acquiring or alienation of a one-quarter share of assets (shares, etc ) of an
enterprise comply with License Rules and Conditions,
to impose administrative penalties or property sanctions on legal persons and officers of
enterprises, agencies, and organizations 1n accordance with the legislation 3

Wholesale Electricity Market

The draft stpulates that all purchases of electricity generated by power plants with capacity
and volume of sales greater than marginal indices (except electricity generated by CHPs that
are part of electricity suppliers, and intended for consumption on the territory where the
licensed activities are fulfilled4) and all wholesale electricity sales shall be made at the
Wholesale Electricity Market of Ukraine

Operation of any other wholesale electricity markets in Ukraine 1s forbidden

The Wholesale Electricity Market shall be created on the basis of an agreement with parties
that are subjects of economic activities related to

B dispatching the umified energy system of Ukrainc

W clectricity gencration at the power plants

W clectricity transmission by high-voltage and interstate networks

B clcctricity supply by local networks 3

It 1s stipulated that the Energomarket Members Agreement shall be agreed with Minenergo
NERC, and the Anti-Monopoly Commuttee

[t 1s especially important that the Encrgomarkct Rules receive a legal basis The Rules
according to the draft Law, are an integral part of the Agreement and define the mechanism
of the Wholesale Electricity Market operation the procedure of the load redistribution
between the gencos, and electricity market price formation rules

The requircments on the Energomarket participants include the following

B all subjects of entrepreneurial activity dealing with electricity generation and supply have
equal access to Energomarket and network services Energomarket Members must have
the appropriate Licenses

M electricity shall be sold and purchased 1n accordance with the Energomarket Rules

B gencos electricity prices and wholesale prices shall be established 1n accordance with the
Energomarket Rules

3 This means that the Administrative Code of Ukraine wili be amended with norms stipulating the NERC s
Jurisdiction limits and penalties to be applied to the violators

4 This would result in extremely low electricity prices in Ky relative to the rest of Ukraine

5 If the parties of the Agreement are limited only to the above-mentioned 1t excludes IESs from Energomarket
A company dealing with electricity transmission by high-voltage and interstate networks

( Uhkrelectroperedacha ) co-operates with the NDC on the basis of a separate agreement simce 1t is not now a
party of the Energomarket Agreement

od
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Electricity Tariffs Formation Principles
The draft stipulates the basic principles of wholesale and retail electricity tarffs formation

Unfortunately, the draft does not include a provision that electricity can be supplied at both
regulated and non-regulated tanffs

Wholesale electricity taniffs formation will be fulfilled in the market 1n accordance with the
agreement (1t would be correct to state “in accordance with Energomarket Rules”)

The draft envisages that retail electricity price shall be formed bv the energy supplier
accordance with the Electricity Supply Rules and Conditions Unfortunately this wording 1s
not correct and does not explain essence of the electricity taritfs formation procedure

First, there are RTS License Rules and Conditions and [ES License Rules and Conditions In
the first case the retail tarift (but not a price) equals the sum of the appropriatc components
and 1n the second case 1t 1s set right in the Electricity Supply Agreement concluded with the
Customer and, therefore, would not be subject to regulation In the draft Law the term
‘energy suppliers” means participants of the wholesale elcctricity market purchasing
clectricity at the market tn order to scll it to the customers In reality not all the supplicrs are
Cncrgomarket Members and this definition of - clectricity supplicr may boe misinterpreted in
the future

There are some shortcomungs n formulation of turms of  transmussion fees and  supply
fees”’

The draft stipulates that NERC regulates transmission and supply by LVNO fces It would
more correct to put “LVNO and RTS fecs shall be regulated by NERC”

The draft states that electricity suppliers losscs incurred from clectricity supply to privifeged
residential customers shall be covered from the sources stipulated by the legistation on
privileges The draft does not mention subsidy ccrtificates and procedure of their 1ssuance
The draft includes a norm requiring that the enterpriscs supplying electricity by nctworks
which are not their property purchase electricity from the Energomarket and pay for usage of
local networks Electricity supply to such customers 1s fulfilled at the fces agreed by the
parties while concluding the electricity supply agreement

Conclusions

1 The draft Electricity Law 1s the first serious etfort of the Ukraimian Parhament to envisage

legally the power sector de-facto relationships in the electricity sector

The draft establishes a legal basis for Energomarket’s operation

The draft gives NERC some authonties to regulate the Energomarket, tariff formation

system and Energomarket’s settlement & financial system

4 NERC gets rights to participate in the process of corporate creation, reorganization and
liquidation of the Licensees, and to administratively and financially penalize the Licensed
activity violators

(VS I (O]
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5 Some shortcomings 1n the terms may lead to musinterpretation of the Law s articles
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MEMORANDUM
To Distribution
CC
From Svetlana Golikova
Date October 27, 1997
Subject Electricity Law, Final Reading

On Oct 8, 1997, Verkhovna Rada of Ukraine adopted 1n the third (final) reading the
Electricity Law of Ukraine The Law has to be submitted to the Admimstration of Ukraine s
President and will be put into force upon 1its signing and publication The Law 1s expected to
be published 1n the first part of November 1997

There were some changes introduced to the Law as compared to the version of the Law
submutted to the Rada for the second reading, which regards the following'

e powcrs of state administration and state rcgulatory bodics
e ¢stablishment of the wholesale clectricity market
¢ rights and responsibilities of electricity supplicrs and consumers

The analysis ot particular provisions of the Elcctricity Law of Ukraine 15 set forth below
1 GENERAL

For the first time electricity has been included into category “goods ’ instead of “services,"”
which can be sold and purchased under the contract of purchase (sale)

The wholesale electricity market, operating under the agreement, has been legalized
2 OWNERSHIP RIGHT IN THE POWER SECTOR

As compared to the previous version the Law envisions that in case of privatization of the
power sector entities the Cabinet of Ministers of Ukraine upon submission of the State
Property Fund shall adopt a decision on allotment of a package of shares to the state property

The vague wording of the Law gives to the Cabinet of Ministers the right to keep the share
parcels of energy enterprises 1n the state ownership for any pertod of time leaving the

' We have unofficial version of the Electricity Law

Hagler Bailly Consulting, Inc
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establishment of the size of the state share packages to the discretion of the Cabinet of
Ministers and the SPF

3 COMPEPENCY OF THE STATE BODIES

An executive body authorized by the Cabinet of Ministers 1s responsible for the state
administration 1n the Power Sector Two structures have been established to carry out the
state inspection of heat and electnicity demand 1n the Power Sector

o State Energy Inspection on Heat and Electricity Demand
e State Inspection on Power Plant and Network Operation

At present the activities of both structures are regulated by the Resolution approved by the
Cabinet of Ministers These structures, being the untts included into the NDC composition,

are not independent legal persons

Local executive authorities and administrations have the right to do the following

¢ agree the 1ssues of location of the power sector entities on the subordinate territory

e participate tn the development ot complex plans of electricity supply to consumers

¢ participate in the development and introduction of measures on operation of the power
seetor entities 1n case of emergency

e repulate heat tanitfs,

e promote the development of the power industry 1n the region

[.ocal executive authorities and administrations shall not intertere 1n operational regulation of
enerpy consumption schedules *

The state regulation of the power sector opcration shall be carried out by NCRC through
1ssuance of licenses, formation of tariff policy and control over the quality of services

According to the Law NERC wll retain all authorities adopted 1n the second reading (see my
Memo of July 12, 1997, Section “Basic tasks and authorities of NERC™)

4 POWER GRID MANAGEMENT

The Law stipulates that functions of dispatch (operation and technological) of the Power Grid
ot Ukraine should be carried out by a state enterprise subordinate to the central executive
body which administrates the power sector (presently, this 1s Minenergo) Minenergo shall
establish the structure of this state enterprise

Under this provision, Minenergo will have a sole right to establish a structure of the
enterprise responsible for the energy system dispatch appoint and dismiss the manager of this

This Section s similar to that in the previous version (second reading)
Hagler Bailly Consulting, Inc
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enterprise, approve the enterprise charter, etc The relevant NERC license forcing Minenergo
not to create a structure inconsistent with economuc principles of management in the power
sector could serve as a counterbalance to the undivided authonity of Minenergo

Another positive factor may be also the fact that, under the adopted Law, any restructuring
(merging, division, joining, etc ) and liquidation of licensed enterprises shall be agreed with
NERC

5 WHOLESALE ELECTRICITY MARKET

This section represents the revision adopted 1n the second reading

The Wholesale Electricity Market operates on the basis of the Agreement and the Rules
which constitute an nalienable part of the Agreement These documents must be agreed
upon with Minenergo, NERC and the Antimonopoly Commuittee

Notwithstanding the significant progress achieved 1n the legal regulation of the wholesale
market operation, the Law (article 15) lists the parties to the Agreement the activity ot which
15 connected with

e dispatch of the Power Grid of Ukraine

e clectricity generation

¢ high-voltage electricity supply

¢ low-voltage electricity supply

Such interpretation of “partics” does not correspond to the current situation namely

o  SEC on the lugh-voltage electricity supply (SEC Ukrelektroperedacha s not a party to the
Agreement (the Energomarket Member) and acts under a separate agreement between
NDC and Ukrelektroperedacha

e Parties to the agreement are electricity suppliers which have a license for electricity
supply at the non-regulated tariff, 1 e independent suppliers whereas i 15 spectfied in
the adopted Law that the parties to an agreement shall be electricity suppliers at the
regulated tartff (mainly Oblenergos)

There 1s no direct prohibition in the Law for the independent suppliers to be a party to the
Agreement, and there 15 also a set of other articles which may be interpreted 1n favor of
independent suppliers as the members of the wholesale electricity market Nevertheless the

differences between the existing Agreement and the norms of the Law may lead to the
changes in the terms of agreement especially as regards SEC Ukrelektroperedacha

6 ELECTRICITY TARIFF FORMATION PRINCIPLES

This section of the Law represents the revision adopted 1n the second reading (see my memo
dated July 12 1997)

7 GUARANTEED ENERGY SUPPLY IN THE PERIOD OF EMERGENCY
SITUATIONS, SPECIAL PERIOD OR STRIKE AT THE ENERGY ENTERPRISES

Hagler Bailly Consulting, Inc
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The new norms were ncorporated in the Law (as compared with the second reading) which
regulate emergency situations and strikes in the energy industry

Emergency circumstances i the power sector shall be, except the cases provided for by the

legislation, a lack of fuel in the state reserve for reasons beyond control of the generating
companies

The legislation means the Law of Ukraine “On the State of Emergency” which provides that
1n cases of natural hazard, accidents and catastrophe, epidemic and epizootic, infringement of
the territorial integrity of the state etc Verkhovna Rada of Ukraine or the President of
Ukraine subject to further approval of VR may introduce a state of emergency in the entire
territory ot Ukraine or in 1its certain regtons

The Electricity Law of Ukraine envisages that in case of the introduction of a state of
emergency in accordance with the Law ‘On the State of Emergency” energy supplying
organizations should follow the orders of the bodics which exercise measures on the state
emergency irrespective of the agreements concluded  Such amendment to the Electricity
Law may be regarded as logic and rightful

At the same time an 1ssuc about the emergency m the power sector 1n terms of the insutficient
lack of fuel in the state rescrve remains unsctticd  The Law does not make any provision as
to the mechanism of implementation ot this norm

The opcration of the power industry under conditions ot the “special period  (martial law) 15
regulated by the Law of Ukraine “On Mobilization Preparation and Mobilization

The Elcctricity Law of Ukraine prohibits strikes at the energy sector enterprises in cases when
they might lead to the violation ot stability of the Power Grid of Ukraine or heat supply 1n the
tall-winter period

8 OBLIGATIONS AND RESPONSIBILITY OF ENERGY SUPPLIERS

In general the Law stipulates the norms of responsibility and obligations of electricity

suppliers provided for by the licenses but it also envisages a number of new provisions It s

provided for that

e energy suppliers pay to electricity customers a fivefold cost of the insufficient electricity
supply 1n case of interruption of electricity supply through the fault of energy supplier (in
compliance with conditions of the electricity use agreement)

» 1ncase of supply of electricity with quality which 1s not within the quality limits
specified 1n the contract on electricity use energy supplier shall pay a penalty 1n the
amount of 25% of the cost of such electricity

Hagler Bailly Consulting, Inc
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The practical application of this norm may entail certain difficulties related to the lack of the
appropriate clectricity metering systems at the enterprises

Hagler Bailly Consulting, Inc

Filed 1n A Kolomiyets/Common/Market documents/Golikova s memo
5

L



9 OBLIGATIONS AND RESPONSIBILITIES OF ELECTRICITY CUSTOMERS

The Law provides that electricity consumption shall take place only under the contract with
energy supplier, which might, obviously, lead to conclusion of contracts not only with
industrial but with residential customers and will require considerable organizational and
technical work

Responsibility of the customer (except the residential customers) 1s provided in cases

o electricity consumption exceeds the level specified in the contract (fivefold cost of the
difference between the actually consumed electricity and electricity specified in the
contract)

e contracted value of consumer’s power 1s 1n excess (fivefold difference between the
highest value power which 1s fixed during the accounting period and the contract value of
power)

[n terms of the legislative regulation of responsibility of consumers for the violation ot
contractual conditions of electricity supply’ the procedure of charging the said amounts necds
further regulation

The Law does not attribute these payments to the catcgory ot penaltics and conscquently
they shall not be transterred to the budget  The Encrgomarket Rules must foresec the
mechanism of allocating these amounts within the framework of this Agreement

Ihe Law gives NERC the right to impose penaltics on the hicensees for violation of the
licence conditions and evade or untimely implement the NERC decisions

Appcal against the actions of the state bodies regarding the imposition of penalties shall be
made 1n court

10 ADDITIONAL PROVISIONS

As compared with the draft adopted 1n the second reading the Law incorporated the articles
regulating the protection of power facilities and environment the definitions were provided to
describe the peculiarity of operation in the power sector

The Law also covers participation of the subjects of power sector 1n international scientific
and technical foreign and economic and other forms ot international cooperation

The rules ot international agreements to which Ukraine 1s a party prevail over the norms ot
this Law

' In article 28 ot the Law the legal violation in the power sector include electricity consumption over the
contract value while excess ot the contracted power s not considered a violation though the same himit ot
responsibility 1s set for both of these

Hagler Bailly Consulting Inc
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Verkhovna Rada was charged by CMU with preparation by 7 01 98 a draft Law of Ukraine
On the Wholesale Electricity Market Operation” and bring the Government decisions to
conformity with the Electricity Law

CONCLUSIONS

1 The legislative grounds for the Wholesale Electricity Market operation have been laid

down on the basis of the Agreement and the Market Rules

Dwvision of power took place in the power sector between the state bodies of management

(Minenergo) and regulation (NERC)

NERC authority has been extended in respect of the Wholesale Electricity Market of

Uk atne

4 Responsibility of energy supplying enterprises and electricity customers was enhanced

5 Electricity was attributed to the category of  goods which can be sold and purchased
on the basts of the contract of purchase and sale

1~

(V)

UNRESOLVED PROBLEMS ARE AS FOLLOWS'*

e There 1s a need in mterpretation of the Law with regard to the Encrgomarkcet Agreement
stnee the ditferences have been made between the existing procedure and the Law
wording

e [naccuracy of some phrases may lead to the ambiguity of understanding (“emergency in
the power scctor  suppliers of electricity through the networks which are not in tharr
owncrship’ ete )

e T[here 1s a nced 1n development and adoption of a set ot legislative and normative acts to
implement in practice provisions of the Law

¢ The Wholesale Electricity Market Members Agrcement must be reviewed to consider the
norms ot the Electricity Law ot Ukraine

Note For the purposes of analysis a copy of the unotficial text ot the Law was used which
was recetved through confidential channels

* This list 15 not complete and needs turther development
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MEMORANDUM
y
To Robert Archer, Paul Malhgan
CC David Wolcott, Jim Stanfield, Mark Madland, Andrey Parmov
From Svetlana Golikova
Date 24 FEBRUARY 1998
Subject Practical implementation of the Law of Ukraine”On Electricity Sector”

The Law of Ukraine “On Electricity Sector” passed by the Verkhovna Rada of 16
October 1997, effective from November 20, 1997 1s the first Ukrainian legislative act
which defines legislative, economic and orgamizational foundations of activities in the
field ot electric power and regulates relations that are connected with the power
generation transmission, supply, and utihization

The law, undoubtedly, 1s a progressive move in differentiation of authorities between the
bodies of state management (Minenergo) and state regulation (NERC), establishment of a
legislative background for the wholesale electricity market activity, tariff formation
rights and responsibilities of power suppliers and consumers

However, to put the law into “full operation 1t also requires not only drafting and
passing the law on the wholesale electricity markct and a number of statutes at the
level of the Cabinet of Ministers but also to comprehensively approach the practical
implementation of this law

Following 1s requred to practically implement of the law 1n the following strcamlines

| Legal support to NERC in drafting draft laws onintroducing modifications into laws
of Ukraine in connection to the fact that electric power has been determined as
“commercial output” rather than * a service’

In practice the meaning of this norm 1s as follows

¢ the definition of “commercial output” shall be governed by the civil law norms
regulating products purchase and sale Seller s responsibilities for the commercial
output quality, the Purchaser s responsibilitics for the payment and reimbursement of
damages incurred by the Purchaser for the payment delay etc

¢ enhancement of administrative responsibilities for wviolence in the field of power
sector

e ntroduction of imposing criminal responsibility for electricity theft

[n order to make these norms practically effective 1t 1s required to develop and

submit for the Verkhovna Rada consideration the laws on the modification of separate

articles of the Civil, Administrative and Criminal Codes of Ukraine as well as laws on

taxation

2 NERC s role in drafting laws on the wholesale electricity market and development
of normative acts and methodological recommendations for NERC on regulation of
licensees members of the wholesale electricity market activities

The law has significantly expanded NERC’s authorities in regulation of relations
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between the WEM members, namely

e participation in the formation and assurance of the implementation of the
integrated state policy n the development and functioning of the wholesale
electricity market

e parficipation in the regulation of the Wholesale Electricity market payment and
settlement relations
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@ MEMORANDUM
To B Archer, P Shapiro
CC D Wolcott, A Streicher, D Keith, B Ichord, A Parmov,
M Madland, E Eastwood, H Thornber
From Swetlana Golikova
Date NOVEMBER 27, 1997
Subject Passed Act on Electricity Sector

On October 16, 1997 the Verkhovna Rada of Ukraine has adopted the Act of Ukraine on
Electricity Sector The Act has been signed by the President of Ukraine and became effective
as of November 20, 1997

In comparison with the version of this Act submutted to the Rada for the second reading, this

Ac

8]

t has undergone several changes concerning the following

authorities ot the bodies of state administration and regulation
organization of the Wholesale Electricity Market
rights and duties of electricity supphers and consumers

For the first time the electric power, which 1s sold and purchased under the contract ot
purchase (sale), has been qualified as the category ‘goods” instead of the category of
“scrvices” The Wholesale Electricity Markct operating under the agreement has becn
legalized

In case of privatization of the electricity sector entities, the Cabinet of Ministers of
Ukraine upon the State Property Fund submuttal shall adopt a deciston to assign a block of
shares in the state property

The Act empowers the Cabinet of Ministers to keep the block of shares of the
clectricity sector enterprises 1n the state ownership for the time period to be established by
the Cabinet of Ministers and the State Property Fund

The state control 1n the electricity sector shall be carried out by the body of the executive
power authorized for this task by the Cabinet of Ministers of Ukraine 1 e the Ministry ot
Energy The state regulation of the activity in the electricity sector shall be carried out by
the National Electricity Regulatory Commuttee though the 1ssuance of licenses, tariff
policy formation and control over the qualities of service It should be emphasized that
the 1ssues of liquidation, reorganization in the form of merger or acquisition,
participation in amalgamations, as well as acquisition or alienation of more than twenty
five per cent of (stocks shares) assets of the entities that got a NERC license shall be

Hagler Bailly Consulting Inc
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agreed with NERC This paragraph of the Act does not give the right to reorganize, for
mstance NDC, without the participation of NERC

The Act sets forth that the functions of dispatch (operation and technological) control of
the integrated power grid of Ukraine shall be carried out by the state company
subordinated to the central agency of executive power carrying out regulation in the
electricity sector (at present, the Ministry of Energy) The structure of this company shall
be defined by Minenergo This norm entitles Minenergo to define the structure of the
company carrying out the dispatch control of the power grid, appomt and dismuss the
director of this company, approve the statute of the company, and etc The relevant
NERC’s lLicense 1s 1n this case the “counter-measure” to the exclusive control of
Minenergo as 1t prevents Minenergo from creation of such a structure that does not
correspond to the economic principles of control in the electricity sector

The Act 1s amended with the new norms regulating the emergency situations and strikes
The emergency situation in the state is considered to be a situation when the fuel stock at
the power sector factlities 1s depleted lower than the established norms or the reserve of
water tn water reservorrs 1y lower than the established ecological requirements The
mechanism of implementation of such a norm shall be developed by the Cabinet of
Minister or the supplementary provisions will be amended to the Act On Emergency
Situation  The Act of Ukraine on Clectricity Scctor prohibits strikes at the clectricity
scetor facilities in the cases when they can result in breakage of the integrity of the
integrated power grid of Ukraine or heat supply in winter and tall period

[he Act empowers NERC to tmpose penaltics on the licenses for the infringements of
license conditions, as well as tor evasion of implementation or untimely implementation
of deeisions of the National Electricity Regulation Commuission of Appeal of actions in
regard to imposing penalty shall be carried out by court

The Act stipulates that the entities of the elcctricity sector are entitled to participate in the
international agreements foreign economic and other torms of international cooperation
The rules of the international agreements where Ukraine constitutes a party shall prevail
over the norms of this Act

The Verkhovna Rada of Ukraine directed that the Cabinet of Ministers ot Ukraine shall
prepare

e until December 1 1997 submut for the consideration by the Verkhovna Rada ot
Ukraine the draft Act of Ukraine on peculiar teatures of state property
privatization of fuel and energy complex enterprises

e until December 1 1997 submut for the consideration by the Verkhovna Rada ot
Ukraine proposals as for adjusting the legal acts of Ukraine 1n compliance with the
Act of Ukraine ‘On Electricity provide for the overview and elimination by the
ministries and other central bodies of executive power ot Ukraine of the normative
acts that contradict this Act
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o until January 1, 1998 work out normative acts as for establishment of lower limuts
for caloric value of coal supplied to the thermal electric plants,

e until June 1, 1998 work out and submut for the consideration by the Verkhovna
Rada of Ukraine the draft Act of Ukraine on the Wholesale Electricity Market
operation

The problems that still remain are the following

e It 1s necessary to start the development of the draft Act on the operation of the Wholesale
Market of Ukraine

o [t 1s necessary to work out and approve a set of legal and normative acts in order to
implement in practice the provisions of this Act (namely, on the Emergencv Situation
Provisions on Minenergo, amendments and changes to the Provisions on NERC, 1 e to the
Presidential Decree, tormation of the ‘Energomarket’ state company on the basis of NDC
property, and etc )

e The Wholesale Electricity Market Members Agreement should be reviewed with regard to
the norms of the Act of Ukraine “On Electricity Sector

Hagler Bailly Consulting Inc
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MEMORANDUM
(&

To P Shapiro, R Archer,D Keith, A Streicher, D Wolcott, H Thornber
CC J Stanfield, M Madland, L Dulnev, A Parmov

From Svetlana Golikova

Date AUGUST 25, 1997

Subject Natural Monopoly

On August 19 1997 the President of Ukraine has 1ssued the Decree On Measures for State
Policy Implementation in the Sphere of Natural Monopolies’ The purpose of this Decree 1s to
improve the system of state regulation, including regulation of prices and tariffs in the sphere
of natural monopolies, improvement of state property management efficiency and
determination of peculiarities of privatization process in the sphere of natural monopolics
ensuring public control over the natural monopoly entities activities

The practical side of the Decree 1s creation of National Transport and Communication
Regulatory Commussion as well as imposing on NERC the functions of reculation of natural
monopoly entities  actvities n ol and gas mining and sale transportation and distribution
of natural gas transportation of o petroleum products and other substances by pipelines

It necessary to pay attention to the fact that the Decree was 1ssucd when the Dratt Act On
Natural Monopolies’ (third edition) has been submutted for the consideration by the

Verkhovna Rada

Let us compare the matn provisions of the Draft Act and the Presidential Decree

Provisions of the Draft Act ‘On Natural
Monopolies’

Provisions of the Presidential Decree ‘On
Measures to Implement State Policy in the
Sphere of Natural Monopohes’

dgencies that regulate the natural monopoly
entities activities — National Comnussions

Commusstons shall be created liquidated
(according to submuittal by the President of
Ukraine) and reporting to the Verkhovna
Rada of Ukraine

Provisions on the Commussions will be
approved by the Verkhovna Rada of Ukraine

Agencies that regulate the natural monopoly
entities actvities — National Commussions

New Commussion was created by the
President of Ukraine

The Cabinet of Ministers was given
directions as to prepare relevant amendments
for the Acts of the President of Ukraine

The relevant amendments will be made to the
Provisions of the NERC

Main Tasks and Functions of Commussions
¢ price policy formation

+ licensing

¢ public information

Main Tasks and Functions of Comnussions
+ price policy tormation

+ licensing

¢ public information




Frelds of the activities of natural monopoly Fields of the activities of natural monopoly

enlifies entities

¢ transportation of oil, petroleum products, | Same as in the Draft Act

natural gas (and 1its distribution), other

substances by pipelines,

electricity transmission and distribution,

general purpose communication,

4 air transport control, use of infrastructure
facilities ensuring railway transport
operation,

¢ special services of transport terminals,
ports, airports

* &

As 1t 1s seen trom the table above the Presidential Decree practically does not change the
Dratt Act provisions However, the main difference constitutes the fact that the President of
Ukraine took authority to solely regulate the issue of new commussion formation authority ot
the already existing NERC The Commussioners (O Gridasov, L Goncharova), as well as
some of the NERC s employees (S Vyshynsky O Samborska V Boiko) consider these
particular provisions of the Decree as the most vulnerable spots Many of them (L
Goncharova O Samborska) consider that the Decree can speed up the approval by the
Verkhovna Rada the relevant Act that will entail the necessity to overview a set of provisions
of the Decree of August 19 1997 and respective coordimation with the Verkhovna Rada both
the authority of these or other commussions and candidates to the position of Chairman
(Chatrmen) and the Commussioners

Commusstoner Goncharova believes the President of Ukraine can direct his proposals on the
Draft Act *On Natural Monopolies to the Verhhovna Rada in order to put them to the votc
te to fix in the Act the actual situation when the President directly creates and reorganizes
commissions n regulation ot activity of natural monopoly entitics

Thus, 1t 1s possible to suggest several variants of the decision on this 1ssue

I The Verkhovna Rada adopts the Act On Natural Monopolies’ n its final edition and
while doing so

+ formally agrees with the existence of two regulatory commissions does not change their
authorities however demands the approval Provisions on the Commussions and approves
the appointments to the Chairmen and Commussioners positions (existing or newly
appointed)

¢ does not agree with the existing authorities of the commuissions and directs formation of
new commisstons and liquidation of the existing commuissions

(9]

The President of Ukraine submuits his proposals to the Verkhovna Rada on re-
subordination to him the regulatory commussions the Rada approves these proposals and
introduces them into the Act that enables total avoidance of any conflict '

[E8}

Hagler Bailly Consulting Inc

HBC $ Golihova s Mumo on N itural Monopohics of August 29 1997 dod/ transt wed U8/29/97/m

s

f



3 The President can impose a veto on the adopted Act

Apart from the mentioned above differences between the Decree and Draft Act, there 1s a set
of the Decree provisions that are not reflected in the Act

The Decree stipulates a set of measures aimed at strengtheming the role of the National

Electricity Regulatory Commussion

+ 1mplementation of the effective mechamsm for formation of tariffs that reflect the actual
costs of electricity generation, transmission and supply,

¢ chmination of give-and-take and address schemes of electricity supply and ensuring the
electricity supply exclusively through the wholesale market,

+ problem of payments solution and regulation ot settlements for consumed electricity,

¢ non-profile enterprises separation from the entities of the natural monopolies the activity
ot which does not refer to the main one

+ 1mplementation of proper control over the financial activities of the natural monopolies
entities separate balance sheets and separate accounting reporting in respect to the
activities carried out at the natural monopolies markets

The Decree sets forth the formation of the Encrgomarket State Enterprise until August |
1997 (?) 1n order to ensure dispatch control functions and the wholesale clectricity market
operation The Decree states non-interference of the executive power agencics into decision
of economic tssues being in NERC s jurisdiction

There 1s no direct indication in the Decree as for sources to be used for NCRC and National
Transportation and Communtcation Regulatory Commussion (NTCRC) funding However, as
during the process of NTCRC organization the direction was given to reduce budget
allocations for maintenance of rclevant executive power agencies one can think that funding
of newly formed Commussions will be carried out not at the expense of the state budget, but
by the analogy with NERC At the same time, the Draft Act ‘On Natural Monopolies
stipulates that funding of the Commussions must be provided at the budget expense

There 1s no direct indication in the Draft Act that the legal status of the Working Body of
Commussions will be changed and they will get the status of state employees The Head of the
NERC s Legal Department Ms Samborsha informed me that at present the Commuission has
no grounds to change something in the Working Body of the Commuission and NERC does

not plan to change the status of its employees unless the appropriate legislation acts are in
place

The Cabinet of Ministers was given 3 months to work out the set of documents regulating
formation and operation of both the NERC and NTCRC Therefore one can expect that the
Commussions will start to carry out their new functions already in 1998

! - In some mass media there were aiready some news that the Prestdential Decree of August 19 1997 can be
some political action 1n the subsequent inter-relations between the President and the Parliament
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COMMENTS ON MARCH-JULY 1998 PRESIDENTIAL DECREES
REGARDING ECONOMIC ISSUES

In addition to Hagler Bailly’s 18 July 1998 comments on Ukraine Presidential Decrees, a
complementary summary of economic legislation as related to the energy sector (power, coal, o1l
and gas) follows, as requested This summary is based on the Presidential Decrees for March-July
1998 as well as the Rada’s Resolutions (July 1998) that directly apply to the energy sector

1 Presidential Decree of May 7, 1998, # 422/98, “On Provision of Timely Drafting of the
1999 State Budget of Ukramne ” Paragraph 5 of this Decree envisages that the key objective ot
the budget policy for 1999 will be the establishment of conditions to overcome the state financial
crists, for which one ot the objectives 1s solving problems related 1o settlements between entities
of emtreprencurial activity (primarily for electricity and raw energy materials consumed) and
reducing barter transactions (o improve the status of settlements to the budget The Ministry ot
Finance of Ukraine has to submut the draft ot the 1999 state budget to the Cabinet of Ministers of
Ukraine betore 15 August 1998

2 Presidential Decree of June 9, 1998, # 606/98, *“On Decision of the Council for National
Security and Defense of Ukrame ™ Thus s relevant to implementation ot Presidential Decree
#41 ot 2 June 1998 “On Introduction ot a Regime of a Strict Retrenchment ot Budget
Expenditures and Other State Expenditures Measures to Ensure Collection ot Budget Revenues
and Prevention of Financial Crists [t entitles the Cabinet of Minusters and the State Property
Fund to implement n 1998 additional actions speeding up privatization tor cash ot large and
investor-attractive enterprises including telecommunications energy and civil aviation
enterprises

3 Presidential Decrec of July 23, 1998, # 817/98, “On Actions Deregulating Entrepreneunal
Activity,” 15 aimed at reducing the interterence ot state bodies into entreprencurial activities
Paragraph 11 provides that state bodies 1ssuing licenses to carry out specttic types ot activity
are not entitled to make as a requirement  for regotration and license issue the iransfer of
Junds on account of any budget or off-budget funds entiies orgamzations and individuals This
Decree applies to the NERC as a body regulating relationships in the power industry  According
to Ms Samborska (who heads NERC Legal Department) provisions of this Decree have bewn
actively discussed in the Commussion however no violations have been revealed

4 Presidential Decree of July 4, 1998, # 736/98 ‘On Regul wting the Process of M nging
State Property,” specifies the mechanisms tor the management of state property entities [t
directly applies to Action 17 of the Financial Recovery Plan for the power sector in terms ot the
selection of authonized persons to manage state stocks (shares) on a competitive basis In
comphliance with this Decree, Oblenergos and generating companies subject to privatization must
take out the word “state” trom their names renaming enterprises as open joint stock companies if
state shares are less than 60%



5 Instruction of the President of Ukraine, #270/98, June 11, 1998, “On the Development
Strategy of Power Exports,” sets up the Interdepartmental Committee on electricity export
matters, which consists of Mr Sheberstov, Energy Minister and Mr Gndasov, NERC
Commussioner The Commuttee has to submut to the Cabinet of Mimusters its proposals on the
strategy of power exports before 15 August 1998

6 On 22 July 1998 the Rada adopted in first reading a draft law which temporarily places
a ban on increasing electricity taniffs for housing and public transport services, before
discharging social payment debts to the population According to mass media, thus law was
adopted n one of the final meetings of the first session of the Rada Unfortunately, official
publication of the bill 1s not yet available

7 According to press accounts, the Rada adopted a law “On Prevention of Violatiens of
Ukramne Legislation in the Course of O1l and Gas Sector Privatization ” This legislation
prohubits transfer of the national joint stock company “NAFTAGAS (o1l and gas) of UKRAINE”
to state property which is utiized to provide for oil and o1l products and natural gas
transportation, stoning and distribution and 1s not subject to be privatized due to its state-related
significance Ms Samborska, NERC Legal Department Head confirmed that the law has been
adopted, although its official version has not been published yet
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