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This paper is prepared m satisfaction of the following portions of Delivery Order 18 

b NERC Deliverable number 6 "Legal assessment of NERC authonty to perform its 
principal regulatory functions, includ~ng setting and oversight of tariffs and 
monitoring market fraud," with its underlying Statement of Work items I C(2) and 
I C(3), and 

b Legal and Pol~cy Support Statement of Work item IV A (2) "Provide comments on 
draft amendments and modifications to the Wholesale Electricity Market Members' 
Agreement," 

Hagler Bailly assisted the National Electricity Regulatory Commission (NERC) and the 
Energomarket State Enterprise m numerous facets of these overlapping lssues Documents 
created by Hagler Bailly in the course of providing this assistance make up the main body of 
this report and follow this Executive Summary For the purposes of this report, Hagler 
Bailly's assistance has been segmented into three categories 

NERC Tar~ff and Market Author~ty 

b Difficulties in interactions between NERC and the Energomarket Board, the primary 
example being that NERC orders were sometimes ~gnored Hagler Bailly 
recommended steps to eliminate these problems 

b NERC's legal authority over tar~ffs 

b Mergers, acquisitions and other reorgan~zatlons by licensees 

F Regulation of micronets 

b The Energy Efficiency and Energy Savlng Work Group, of whlch NERC IS an actlve 
member, developed over the course of many months and Issued a Recommendat~on 
on Electricity Tanffs Hagler Bailly's advlsors to NERC were the primary authors of 
this document, and presented the Recommendation at the meeting of the Program to 
Promote Sustanable Development in Ukraine 

b The restructmng of the electric power sector has raised Issues in other agencies 
which regulate some aspect of electnc power companies The pnmary issue is how to 
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levy value added taxes on electric power companies Hagler Bailly therefore 
recommended, organized and led a Round Table Conference on these issues for 
officials of the Ministry of Finance, the Ministry of Economy, the Anti-Monopoly 
Committee and the Ministry of Energy 

Energomarket Members Agreement and NERC Authority 

The Energomarket Members Agreement (EMA) was drafted by western consultants, and it 
was adopted by Ukrainian power sector officials before these officials became sophisticated 
in modem methods of regulating the electric power sector Therefore, the EMA contained 
some elements which did not fully fit in Ukralne Moreover, two years had passed since the 
EMA was originally adopted, so that changes needed to be made Accordingly, the 
Energomarket Board formed a Worlung Group to revise the EMA Hagler Bailly was an 
active member of the Working Group, both as representatives of NERC and as western and 
Ukrainian experts The Working Group met an average of two times per week for SIX months 
The memoranda and reports contained in this section resulted from Hagler Bailly's activities 
in this Work Group 

Laws and Decrees 

There are three groups of memoranda and reports in this section 

b Electncity Law, enacted October 1997 (see also the presentation by S Golikova in 
the seminar under NERC Tmff and Market Authonty) 

b Natural Monopolies Law, which has been through two readings in the Supreme Rada 
but has not yet been enacted 

F Presidential Decrees 
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To Z Butslo, L Goncharova, A Gridasov 

CC D Wolcott, J Stanfield, D Heman, H Thornber, L Dulnev, 

S Vyshmsluy, E Samborskaya 

- From Svetlana Golikova 

Date 25-SEP-97 

Subject Interactron between NERC and the Market Board 

Recently the c~rcumstances that sometimes result In mlsunderstandlngs between NERC and 
the Market Board have occurred In some cases the Board ignores NERC letters and does not 
meet the requirements of the Comm~ss~on To regulate the relations between NERC and the 
Market Board I suggest that NERC Issues an order contalnlng the following 

I Agenda 

At ~ t s  meet~ngs the Board takes the decls~ons on whether to Include this or that lssuc to r h ~  
Agcnda of the next Board Meetlng At the pcrtod between monthly Board Mcctings thc 
tollowing persons have a rlght to make the suggestlons as to the Agenda 

Votlng and Non-Votlng Dtrectors 
Market Members 
Market Banker and Market Auditor 
The Head of Energomarket State Enterprtse 
The Head of the Secretanat (withln the authonty of the Secretmat, includ~ng the 
applicat~ons of potential Market Members on jolning the M~rkct) 
Consultants 

Primartly thc Agenda stipulates the consldcratlon of lssucs reldtcd to the compllancc with ~ h c  
prcvtous Board decisions reflected In the rcl~vant NERC ordcrs 

Thc applicat~ons of other legal or physlcal pcrsons to thc Board are generalized by the 
Secretanat and tncluded into the Agenda (Section "M~scellaneous' ) In case if these issucs arc 
w~thln the competence of the Market Board 
The suggestlons on the issues to be included into the Agenda of'the next Market Bodrd 
mcetlng are to be submitted, as a rule, three worklng days prlor the Board meeting 
The Agenda IS approved by the Board at the beginning of each Market Board meeting 

2 Preparation to the Market Board rneetlng 

Since the Board establishes the Worklng Groups (further referred to as WG) related to the 
Issues csns~dered accord~ng to the Agenda, the following procedure of decislon maklng IS 

offered 
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The Board takes a declslon stipulat~ng the task for the Worhng Group Cpersons 
constltut~ng the group and ~ t s  Head are appointed by the Market Board) 
The Board dec~sions are approved by NERC 
According to its authontyl the Working Group has meetings, discusses the Issues and 
submits its proposals as to draft Market Board decisions The Secretanat of the Board 
(Secretanat staff is present at the Working Group meeting wlth the purpose to take notes 
for the Minutes of the Meeting) types the Minutes and Worlung Group drafi decis~ons and 
submits them to Votlng and Non-Voting Directors, the Head of the Worlung Group and 
other interested persons, consultants including, not less than two worlung days pnor the 
Market Board meeting The Head of the Worklng Group has to be present at the Market 
Board meeting 

3 The submission to NERC of draft Market Board decis~ons 

The Board Secretanat has to not less than two working days pnor the Market Board meetlng 
submit to NERC the draft declslons (~ncluding the issues to be discussed by the WG) related 
to the following 

amendments to the Market Members Agreements as well as to ~ t s  Append~ces 
system that Insures the Market operation 
any issue that influence the nghts and obllgat~ons of the licensees - the Market Mtrnbcrs 
clvtl and legal relationsh~ps among the Market Members 
admlss~on of new Market Members 
r~ghts and responsib~iit~es of the ~lectriclty consumers 

The decisions taken by thc Market Board Exccutlve Commlttce2 to be sent to NERC not 
more than thrce worklng days after the Executive Comm~ttce meeting, but not later thcln thc 
datc when Market Board starts its meetlng The Agenda of the Exccutlve Comm~ttce rncetlng 
1s to be sent to NERC one work~ng day pnor the date of the Executlve Committee meetlng 

4 Partlc~patlon in the Markct Board meetlngs 

The Non-Votlng Dlrector, belng an official Comm~ss~on's reprcscntatlve, IS dlrcctly 
~ppo~ntcd by NERC The Chairman ot the Comm~ss~on may impose on any Cornrnissi~ncr 
t h ~  functions of the Non-Votlng Dlrector Thc Working Body rcprcsentatlvcs clnd consult~nts 
arc present at the Board meet~ngs, however thcy can not fulfill thc functions of the Non- 
Votlng Dlrector 

The Non-Voting Dlrector takes part in the Executive Committee meetings NERC draws 
consultants In the work of the Market Board 

The Market Secretar~at has to reflect rn the hlurket Board Mrnutes the speeches of the Norr- 
Votrng Dlredors related to the decrsrons that are put to the vote 

1 The Provlslons o f  the Work~ng Groups are to be approved by the Board and attached to the Agreement 
2 Smce the Agreement does not stipulate such a body but In practlce ~t works ~t is necessary to clarify the 
author~tles of the Executlve Comrmttcc 
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5 Submission of the Market Board decisions for NERC's approval 

According to the Market Members Agreement, withln five days after the Market Board 
meetrng the Board Secretanat submits for NERC's approval the decis~ons taken by the 
Market Board that relate to issues stipulated in Items 2 and 3 of the present memo and the 
other ones The declslon IS drawn up as an extract from the mmutes, contains the number and 
other attnbutes of the Market Board Minutes, voting results and suggestions of the Non- 
Voting Directors m case if they differ fiom the decision taken by the Board 

The Market Board decis~ons related to the issues stipulated m Items 2 and 3 of the present 
memo have to be agreed with NERC According to Item 15 1 2 of the Market Members 
Agreement, NERC has to inform the Board about ~ t s  decislon wlthin ten days 

6 Approval of the Market Board decls~ons 

According to the Presidentla1 Decree of March 14, 1995 and Market Members Agreement 
the Commiss~on IS the state body that observe the complrance wlth the Electncrty Market 
Rules It means that any order Issued by ESE Board and related to the actrvlty of the ESE as 

Settlement System Admin~strator (~tem 7 2 5 of the Market Members Agreement) 
Market Funds Adm~nlstrator (item 15 2 1 of the Market Members Agreement) 
the body ~mplementlng the functions of the central~zed dispatch adm~n~stration (accord~ng 
to Item 4 of the Wholesale Electnclty Supply License) 

has to be agreed w ~ t h  NERC accord~ng to thc standard procedurc 
The Market Board dec~sions related to the Issues reflected it  items 2 and 3 of the prcs~nt 
mcmo arc to be agreed wtth NERC 
NERC lssues relevant Orders approving the Board decls~ons In casc if NERC docs not JgrcL 
w~th  the Board dcc~s~on  ~t issues the order contalnlng the grounds for non-approval 
(references to legal and normative acts, I~ccnses, Market Members Agreement and Markct 
Rules, etc ) 
The orders related to the Board dec~s~ons are to be sent to the Board Secretariat that informs 
Market Members, the ESE and other lntercsted persons about them Accord~ng to Item 15 of 
the Provistons about NERC approved by the Pres~dentlal Decree of March 14, 1995, thc 
decisions taken by NERC are to be complied w~th 

7 Appellatron of NERC dec~s~ons 

NERC decisions (orders) may be appealed accord~ng to the standard procedure to the 
Antimonopoly Committee or to the court depending on therr authonty 

Since only the legal person can be claimant In the court, and the Board is not the one, 
accord~ng to the Board decrslon both the llcensee and ESE, be~ng the legal person, may 
appeal NERC dec~slon to the court In that case ESE wlll act on behalf of the Market 
Members 

Bas~cally, the suggested system of preparat~on, cons~deratlon and approval of the Board 
decis~ons IS almed at the fact that all the dlsputes between the Board and NERC will be 
settled dlrectly by the partles 
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For NERC to deal more efficiently wrth the mentioned Issues ~t w11l make sense to establ~sh 
the separate Energomarket dlvlslon constltutlng of hlghly qualrfied energy experts, 
economists and lawyers 
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To P Shapiro, D Wolcott 
Cc M Madland, A Parmov, J Stanfield, J Moran 
From Svetlana Golikova 
Date 2 September 1997 
Subject Electricity Retail Tarlffs for Residential Customers 

New res~dential tar~ffs were approved by the NERC Executive Order No 337 of May 15 
1997 wh~ch was registered wlth the Ministrv of Justlce on June 3, 1997 By its Order No 428 
of 07 01 97 NERC made relevant amendments to tts Order No 337 (regtstered with the 
M~nistry of Just~ce 07 17 97) whlch stipulated that new restdentla1 tartffs would be effective 
from August 1,1997 
The legrslutron of Ukrurne provrder for the fi~llowrng procedure of the state regutrutrun of 
norrnutrvc! and fegrslutrve u ~ t s  
1 According to the Decree of the Ptes~dent ot Ukralne dated 3 October 1992 all normat~ve 

acts shall be subject to the state registrat~on In the Mtnistry of Justlce ot Ukralne and 
become cftectlvc I0 days tollowlng the datc ot therr reg~stratlon 1 t  a later date of 
ctlcctlvcncss 1s not provided 
To cnforcc tlic I)rc~~dent~cll Deer~e dated 3 October 1903, the Cab~nct of Min~blen 
R~wlution No 73 1 ol 28 D~ccmber 1903, approv~d the Procedur~ on the C;tc~tc R~glbtr~tton 
ot Normat~ve Acts ot Mrn~strles and Other C X C C L I ~ I V ~  Bodlcs which st~pulatcd that the 
M~nistry ot Ju\ticc shall keep thc State R c g ~ s t ~ r  and rcglstcr normclt~vc 'IC~S wltllln 15 dLly\ 
(in the compl~catcd cases - up to 25 days) 

3, The Decree of the Pres~dent of Ukraine datcd 10 June 1997 establ~shed a formal procedure 
ol p u b l ~ c ~ z ~ n g  t l~c  normatlve and legal acts and their coming Into t o r c ~  T h ~ s  Decree 
strpulatcs that the normatwe and legal acts should be publlshcd In the offic~al e d ~ t ~ o n s  
( Offits~yn~y V~snyk ot Uhralne "V~domost~ of Verhhovna Rada of Uhralnc newspaper 
'Ilr~ndov~v Courler ) and only atter thcir otficlal publ~cat~on In these td~tlons publlcatlon 
in o t h ~ r  ma57 mtdra 1s pos\~ble 

3 The Mln~stry of Just~ce shall be under obl~gat~on to publ~sh the norm~tlve and legal acts In 
the 'Otiitsryn~y V~snyk of Uhra~ne ' 

In order to Implement the CM Order No 14902122 of 24 July 1997 On Suspension ot 
Act~vlt~es to Increase Electrlc~ty Tariffs NERC ~ssued 3 1 July 1997 the Evecut~ve Order No 
559 On Suspension of the NERC Evecutlve Order No 337 and No 428 

According to Vyshynsk~y ~nformat~on 27 August 1997 the NERC Evecut~ve Order No 559 ok 
3 1 July 1997 was registered w ~ t h  the Justice Mlnistry Thls means that the otfictal 
suspension of new tariffs wlll tahe place on 7 September 1997 
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Such situation w t h  the suspension of the NERC Executive Orders Nos 337 and 428 results 
in the fact that new electricity tariffs are valid from 1 August 1997 till 7 September 1997 

Several Oblenergos (Donetsk, Kharkiv, Cnmea) already applied to NERC w ~ t h  request to 
clarify the situation, since the local mass med~a published in August the NERC Executive 
Order No 337 and thus the public became aware of new electricity tmffs 

Besides, the Oblenergos are concerned that the tax inspection authonties may demand 
collections under the new tmffs in August because the new rates have been va11d w~thin the 
entlre month 

In vlew of the above said it would be reasonable that NERC should prov~de clmfication on 
these matters 
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NATIONAL ELECTRICITY REGULATORY COMMISSION OF UKRAINE 

S Vyshynsky, Deputy Director 
Licensing and Pnclng Department 

Hagler Bailly 

July 6, 1998 
NO 06-39-06/148 

The Llcenslng and Pnc~ng Departmect of the NERC's Work~ng Body is requesting Hagler 
Ballly to render a consulting assistance in respect of Issues anslng in the course of Iicenslng 
entrepreneunal subjects that follow 

1 How should the NERC react when a monopollst In an ac t~v~ty  1s d~vided to form two 
entities as legal persons? What are the consequences of such processes' Does a newly set 
up entity need to be licensed or is there a p o s s ~ b ~ l ~ t y  for ~t to operate under a single jo~nt  
h e n c e  whlch has already been issued before? 

2 What are the ways of l~cens~ng micronets created after restructuring such sectors wh~ch 
have never been subordinated to Minenergo, and whose major act~vity IS operation and 
maintenance of electrical networks which they possess or are m charge of 3 Is it necessary 
to take Into account that some of them carry out activities In electnc~ty supply and others 
do not? What pncing system should there be in such cases and how should a customer 
connected to such networks be protected? 

3 Is it necessary to license entrepreneunal subJects (consumers) which transmlt (and also 
sometimes supply) electncity as a result of the state poIicy which existed earl~er and whlch 
was aimed at electnc~ty supply to industrial centres, uslng their networks and 1nstallatlons3 
If so, should the same requirements apply to any such entrepreneunal subjects In respect of 
their hcensed actlvlty as to other licensees subordinated to M~nenergo or should a new 
(simplified) l~cense be created? What is the pnnclple for settlng a retail electnc~ty pnce for 
a consumer (subconsumer)? How should interests of all subjects such as an oblenergo, a 
transmrtt~ng consumer and a subconsumer wh~ch operate under thls scheme be kept in 
balance? 

4 There 1s a need to define the term "sales" over the penod when the tax privilege m respect 
of VAT on electncity sales transactions is m force 

an oblenergo sells electncity to a consumer, 
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2 
a main consumer sells or resells electnc~ty to a subconsumer7 What IS liable to VAT m 
thls case? 

5 How do subsldy certrficates suggested by Hagler Barlly consultants so as to create a 
poss~bility to compensate oblenergos' losses resulting fiom electricity supply to those 
consumers whch enjoy payment pnvrleges comply with the present law of Ukralne7 

5 How should the NERC act whle determimng whether liquidation, reorgamsation m the 
form of a merger, pnvatlsat~on, etc compl~es w~ th  the Con&trons and Rules for Carrylng 
Out Licensed Act~vrties? 

7 What are the peculiantles of licences for actlv~ties camed out using leased instaIlatlons 
when leased property is berng pnvatlsed? 

The Llcens~ng and Pncing Department would greatly appreciate ~f consult~ng matenals could 
be recelved before July 20, 1998 

S Vyshynsky 
LPD Deputy D~rector 



MEMORANDUM 

To S Vyshynsky 
From J Stanfield 
Date 28 July 1998 
Subject Reply to Letter No 06-34-06/148 of 6 July 1998 

Thls memorandum contains our proposals in reference to the issues rased In your 
letter of July 6, 1998 

1 Regarding the Issue of possible lmplementatlon of entrepreneur~al actlvlty bv the 
power sector entities on the basls of a common llcense we would llke to advlse that 
according to the CL 4 of the Act of Ukraine 'On Entrepreneursh~p" a license is a 
permission issued to a certa~n entity on condition t h ~ s  entity acts In compllance w ~ t h  
the rules of carrying out entrepreneurlal activlty (in Ukralne there is a principle of 
lssulng llcenses only to a part~cular body) the transfer of licenses to other legal and 
physlcal bodles belng forb~dden In line wlth that one legal body can act on the basls 
of one license 

I k  reorganlzation of a monopollst~t entity took place in the form ot scparatlon then 
the cntity that wag separated \l~aIl kctp t h ~  old lic~nses w~thout chang~s  A new 
\cparatcd tntlty wlll ~ J V L  to g ~ t  a new Ilccnsc. 5lncL ~t is a new Icgd pcrson and 
subject to the Act of Ukralnc "On Entrcprcncursh~p ' relatlvc to prohlbltlon to transfer 
llcenscs to other legal person 

Redrawing of a l~cense 1s possible only In casc o f  changlng an addreqs or a namc of a 
legal entity (if the change of a name IS related to reorgan~zation) T h ~ s  means that a 
legal entlty keeps ~ t s  status but it5 organ~zatlon torm or t h ~  torm of owncnh~p has 
been changed or separation trom it  of a ncw entity or merging with other legal body 
takes place That IS reorganization can t a h ~  forms of merging separat~on or 
transformation (change of identity) Other hinds of reorganization requlre applying for 
a new license tor a new legal person 

I f  reorganization of a monopol~stic entlty took plate by dlvidlng lt, then thc entrty 
which held the license does not evlst any longer it was liqu~dated and hence new 
entities have to get new llcenses for all respective klnds of actlvity 

If a monopolistic entity was liqu~dated and ~ t s  property was transferred to the ent~ty 
whlch operated thrs property and new entlties were created on the basis of this 
property then according to p 7 of C14 of the Cablnet of Ministers Resolution No 3 16 
of May 17 1994 On Procedure for Issulng Licenses to Entrepreneurial Entitles for 
Carrying out Particular Klnds of Activltv a license becomes lneffectlve after an 
entrepreneurlal entity stopped ~ t s  activlty 



For example 
In line with the Decree of the Minister of Energy of Ukraine the national joint stock 
electrical company Ukrenergo is being created The company is being created on the 
basis of the NDC From the legal vlewpolnt this means that both status and the name 
of the NDC is being changed This is a kind of reorganization accompanied with the 
change of the name According to p 12 of Article 4 of the Act of Ukraine 'On 
Entrepreneurship" in case of such changes a licensee has to apply for redrafting the 
license it held before the reorganization The next provision of the minister's decree 
stipulates reorganization of Ukrelectroperedacha by means of merging it with 
Ukrenergo The result of such merger is actual liquidation of the licensee 
Ukrelectroperedacha and that is why Ukrenergo shall have to get a new l~cense for 
carrylng out electrlc~ty transmlsslon by h~gh  voltage networks As a result of: forming 
Ukrenergo it has to redraft the license of the NDC on the wholesale supply because of: 
changing the name and to get a new license for canylng out electricity transmlsslon 

2,3  Legal aspects of pp 2,3 are the following 

in 11ne w ~ t h  C14 of the Act of Ukraine 'On Entrcpreneursh~p' only those klnds of 
rlctivlty which are spec~fied In this Act are subject to licensing Ci I of t h~s  Act 
\t~pulcltes that entrepreneurship 1s systcmat~c actlv~ty at one s own ~nitlat~vc and rish 
,~lmcd at production at  commod~tles fulfillment of tashs provldlng \LI-VICL\ rlnd 
tr'idlng wrth thc purpost: of g~ncratlng profit I 1  such rlct~v~ty is implcmcntcd w~thout 
thc mentioned purpose or In ordcr to sat~sfy onc s own nctds thls IS not consldcrcd rls 
c~ltrcprcncurship and IS not subjtct to Iiccn\ing T h ~ s  is not~ficd in paragraph 2 p 3 ot 
tht Letter ot Arb~trat~on Court No 01-81453 ot June 26 1995 

tn case ot generating profit from electrlclty transmlss~on t h ~ s  activity shall be l~able to 
llcenslng slnce Artlcle 4 of the Act of Uhra111e "On Entreprcncurshtp' conqldcrs 
electrlcity transmission irrespective of volumes, qualltatlve features of networks as 
Ilcensed k~nd  of act~vlty The Electrlcity Law of Ukralne makes exception regarding 
necessary l~censing only for entrepreneurial entltle? involved In electrlcity generation 
of spec~fied volume (p 4 Art~cle 13) 

Resolution of the NERC No 30 ot July 3 1 1996 'On the Procedure of Issuing Ll~cnses 
for Carrying Out Entrepreneurla1 Activ~ty on Electr~c~ty Transm~ssion by Local 
Networks also envisages that the actlvlty on electr~c~ty transrnlsslon by local 
networhs whlch belong to entrepreneurla1 ent~ties and are operated by them solelv tor 
the~r own needs is not subject to licensing 

The same Resolution of the NERC provides for electricity transmission volume (10 
m kwh per year) above which it is necessary to get a license The authority to set up 
this volume IS within NERC's competence In line w ~ t h  p 4 (6) of the Provisions on the 
Nat~onal Electrlcity Regulatory Commission of Ukraine which were approved by the 
Presidential Decree No 335/9 of Apnl 21 1998 whlch stipulates that the NERC w~th  
consideration for legislation shall determine the factors below whlch entrepreneur~al 
entitles are allowed to carry out the~r actlv~ty without l~censes If the electrlcity 
transmlsslon volume by these networhs was lower than one mentioned above then In 



1996-1997 entities' activity was not licensed But thls evclusion became ineffective 
on January 1 1998 (whlch was approved by Resolutron of the NERC No 1157 of 
December 18, 1997 'On Establlshrng the Term of Licensing of Entrepreneurral 
Activity on Elecmcity Transmission by LVN') and that is why activity on electncrty 
transmlssi~n is not lrcensed due to the lack of features of entrepreneunal actrvlty or 
when activity on electnclty transmission is done solely for entity's own needs 

Besides, lrcenses are issued to the power sector entities whlch are involved rn such 
kinds of activity as generation, transmlssion and supply of electricity The Electnc~ty 
Law of Ukraine treats all entrepreneunal entlties involved In electrlclty generation, 
transmlssion and supply as power sector entities, irrespective of their business 
affiliation and forms of ownership Hence, the legislat~on of Ukraine does not 
envlsage any difference between licensed ent~tles wrth conslderatron for the~r 
adrnln~strative atfiliat~on Whether M~nenergo's entity or Independent commercial or 
other legal entity IS berng licensed is not Important it is the klnd of act~vlty that IS 

l~able to licensing 

Proposals recarding customers whlch have 5ub-customers (micronets) 

In princ~plc Condit~ons and Rules ot I~ccnscs on transmission ot clcctr~c~ty by loc~ l  
cl~ctr~clty networks put no d~tficult~es tor lssulng such l~ccnses to all entrepreneurial 
tntlt~cs engaged In th15 krnd of activlty The problem IS the eul\tcncc of J great 
number ok cntltics than mahc the Issuance o! 5tandard llccnscs clnd control over tile 
llc~nsed act~vlty practically imposs~ble 

We propose such actions on regulat~on of activity In elcctrtcity transm~ssron and 
supply at the regulated tariff of mlcroncts 

1 To work out preclse class~ficatlon of typcs of 'complcu customer5 In 
class~ticat~on the following sl~ould be tahcn Into ~ccount 

J) necessity to receive subs~dy cert~ticatc~ (ava~labil~ty ot rcs~dent~al customers and 
agricultural entitles among the electric~ty customers) 

b) poss~b~lity of dlrect connection to the main and rnterstate nctworhs 

C) level of voltage and number ot connections to the networh of oblenergo 

d) location of one or several oblenergos in the territory 

e) number of customers and mi~ronets ot lower levels 

financ~al standing of compan~es techn~cal state of networks, 

g) avarlabllity of skilled staff for operatron w~th  Energomarket, 

h) types of actlvity 

2 To study the number of customers of each type w~ th  different volumes of internal 
consumpt~on and supply to mlcronets 

C \Common\NERC\M~mosU\m~m28July doc \L Gclrbunov-~ 



3 To deterrnlne for each type of customers limlt values of consumption or supply for 
whlch licensing is a must (so as would be feasible for the NERC to license and 
regulate some l~mited number of entrepreneurial entlties) 

4 To lay down procedures and rules for transfer of transrniss~on l~nes to oblenergos 

5 To work out procedures on cases when such free transfer IS obligatory (in this case 
poss~ble is the demand of an entreprenemal entity to cover his costs of maintenance 
of networks over a penod of one year) 

a) bankruptcy, 

b) ~mpossibll~ty because of financial problems to maintain networks in good 
technical state, 

c) systematic violation of Electrlc~ty Usage Code, 

d) systematic violat~on of rules on servicing residentlal customers 

6 L~censing variants 

Spccial llctnse tor electricity supply at rcgulatcd tarift allowing the ~ l c c t r ~ ~ ~ t y  to 
be p ~ ~ r c h a ~ e d  not from the Wholcsal~ market 

5tandard licenses Issued to cntreprencurial entlties the volurn~ of supply ot ~111th 
tweeds the l~mits set for rclevant category (c g tor "compleu customers" located 
in the terrltory of several oblasts such limits will be lower as cornparod wlth tfiose 
set tor "compleu customers" located in the territory of one oblast) 

Regulation in respect of small "complex customers" following the Electric~ty 
Usage Code and rules specldlly developed (where it is ntcessnry to envisage 
sanctions for v~olation) These rules will be different from Conditions and Rules 
of a license and won't st~pulate obtaining of a specla1 permit 

7 To collect regularly information on the number of "comple~ customers of various 
categories and size adjust methods of their regulation 

8 Regulation of prices is the most difficult problem In our oplnlon electrlc~ty 
supply at regulated tarlff shall be effected only under a license standard or s~mplified 
Without a license a relatively small complex customers can carry out activ~ty only 
In electricity transmission 

9 Any approach should envisage recovery of costs These are two major approaches 

Adding a specla1 tanff "of complex customers" to oblenergo tanffs, 
Including costs o f L  complex customers ' in un~form oblenergo tarlff 

10 If only two levels of voltage are available, apply~ng the retail tariff formula to 
"compleu customers" may result In considerable increase In the retail price as 



compared wlth the prlce set for the similar oblenergo customers So it is proposed that 
the use shall be made of four levels of voltage, including the additional level of 
voltage for residential customers, to take into account costs of maintenance of internal 
networks in apartment buildings 

11 Final recommendations may by given only after studying a specific situation 
namely, the number of cccomplex customers" of vmous categones, structure of costs 
of such customers, as well as real tendencies in t h ~ s  issue (for example, how many 
networks of such-customers can be in fact transferred to oblenergos, how many 
relevant entrepreneurial entitles were privatized or are subject to prlvatization, what a 
situation IS in respect of social entlties of such privatized companies, what a technical 
state of networks is) 

12 Selection of variants In some aspects IS purely political (for example whether the 
s~mllar customers may have different tankfs depending on the~r pattern of connection 

whether oblenergo transmission networks and transfer of social entities to communal 
ownership will be encouraged in every poss~ble way) Given specific data, consultants 
could analyze economic impllcat~on of different variants selected 

13 We propose start~ng, together w ~ t h  t h ~  NCRC systemat~c study ot the \ltuation In 
rc\pcct ot 'complex customurs collcct~on ot \ ta t~ \ t~c  data which makc\ ~t poss~blc 
to \ttbmlt spcc~tic recommend~tron~ 

4 Any sale ot electrlc~ty shall not be liable to VAT over '1 valld~ty ptrlod of 
cucmptlon of electricity sales trom VAT Sales shall be undcrstood according to the 
Law ot Ukraine "On Value-added Tau as any opcratlons which art elicctcd u n d ~ r  
agreements on purchaselsale barter supply and other clvrl agrecmcnts which stipulate 
transter of property rtghts to commod~tles for compensation ~rrespect~ve of terms ot 
~ t s  giving. as well as operations rclatcd to t r c ~  procurcmcnt of cornmod~t~cs 
Proceeding trom the above thcre is no d~tfcrencc tor the Law wh~ther oblcncrgo s ~ l l s  
electricity to customtr or major customer resells clcctrrc~ty to sub-customers - all that 
shail be cons~dered as sales to be Ilable to VAT Subject to tauat~on shall be electr~c~ty 
sales Taxpayer shall be each electrlc~ty seller whlch IS obllged to deduct and remlt to 
the budget taxes to be pa~d  by the buyer i t  1s marginal cost of eltctnc~ty I e the 
d~fference between the prlce at whlch a Ilccns~e purchdses electricity and at which l t  

sells electr~c~ty, that shall be llable to 20 O/o tau rate 

5 Subsidy Certificates enforced by Rtsolutions ot the NERC On Procedure of 
Issurng Subs~dy Certificates # 701 # 703 ot 78 May 1998 are one of the methods ot 
state regulation of pnces and tar~ffs The NERC shall participate within its authority 
In laylng down Market Rules and pursuing tariff policy Market Rules shall be set by 
Market Members since they are independent entrepreneurla1 entities and pursuant to 
Article 15 of the Law of Ukralne "On Entrepreneurship" the state shall establ~sh ~ t s  
relations with them on the basis of price policy and prlcing rules And Subs~dy 
Certificates are part of the pnce formation in the WEM and are therefore legal 

A subsidy certificate is In ~ t s  economic iorm no dlfterent from current practlce in the 
electric industry and many other lndustr~es For example today Vinnvtsaoblenergo IS 



charged a different pnce at wholesale than Zaporyzhiaoblenergo is charged T h s  
constitutes a subsidy provrded by the customers of Zaporyzhraoblenergo to the 
customers of Vrnnytsaoblenergo A subsrdy certrficate would perfom this same 
function, by chargrng Vinnytsaoblenergo a drfferent pnce at wholesale than 
Zaporyzhiaoblenergo is charged The form thrs different pnce takes is a refund of a 
portion of the payments made by the oblenergo durrng the pnor month Therefore 
perhaps NERC could rename the subsidy certrficates "refund certificates " 

It is rmperatlve to note that without subsrdy certrficates (or refund certlficates) the 
market structure established in the electric sector in Ukraine cannot work If an 
oblenergo is requrred to serve some subset of rts customers at a pnce below cost, then 
by definrtion it loses money on those sales In order to make a normal reasonable 
profit, ~t must either (a) make h~gher than normal profits on some other subset of its 
customers by charging them a price h~gher than the cost ot servlng them or (b) have 
its losses paid for by some thud party Opt~on (a) would not be talr to the other 
customers ot the oblenergo, because they would be forced to pay at a local level tor a 
subsidy Imposed at a national level In add~tion, In practice the hrghest subs~dies (In 
Hryvna per MWh) under optlon (a) would be pad  by customers In h ~ g h  cost 
oblenergos who already were belng charged a h~gher than average pnce Option (b) 15 

the subsidy certificate program 

6 As to the NERC role In consldcratlon o f  1\5uc\ on reorgan~zatlon Ilquidat~on 'ind 
pr~v,~t~/ ,at~on ol clcctr~c power cntltlc5 1t5 .luihor~ty 15 5ct out In par 3 5e~11on 2 
Artlclc 12 01 the Law ot Uhr'llnc On Llcctric~ty Sector 'lnd Itcin 4 (10) 01 
Prov151on$ on the Nat~onal Clcctrlc~ty Rcgul~tory Comm~s\ion of Uhrarnc approved 
by Dccrcc ot the l'res~dent of Uhralnc No 3 3 5 / 0 8  ol 21 April 1098 rhc NCRC \hall 
d~tcrmlne the compl~ance of I~qu~datlon rcorgnn17at1on In the form of merger5 
consolidat~on or partic~pat~on in corporatrons ~s well as purchas~ng or taho-ovcr of 
more than 25 % of shares of assets of cslrcprencurial cntlt~c\ with cond~tlon\ and 
rules tor carrying out l~censed act~klty TIII\ means that impact ol the NCRC on the 
said processes IS effected only through the I~censlng mcchanrsm Llccnscts shall 
inform the NERC about the above rnent~oncd act~ons and if negative ctfeets arc l~hely 
to occur the NERC can terminate or cancel the llccnse Whlle tcrminatlng the Ilcensc 
the NERC may determine the method and tlrnc to brlng entitles or the~r clctlons In 
compliance with the requirements for llccnscd actlvrty 

Iniormat~on about the Un~ted States on t h ~ s  15sue 

The Federal Energy Regulatory Commission In the Unlted States tollows what we 
believe IS a sensrble pollcy towards mergers and acqulsitlons FERC s jurlsdlctlon 
over mergers is prov~ded In Sect~on 203 of the Federal Power Act 

No publrc utll~ty shall sell lease or otherwise dispose of the whole of 
its facilit~es subject to the jurisd~ctron of the Comm~ssron or any part 
thereof of a value In excess of $50 000 or by any means whatsoever 
d~rectly or indirectly merge or consolidate such facrlit~es or any part 
thereot with those ot anv other person or purchase acqulre or taht any 



secunty of any other public utility, wrthout first having secured an 
order of the commission authorizing ~t to do so 

In ruling on whether a merger is acceptable, FERC cons~ders seven factors 

The effect of the proposed merger on operating costs and rate levels 
The contemplated accounting treatment 
The reasonableness of the purchase price 
Whether the acquiring utility has coerced the to-be-acquired utilrty into 
accepting the merger 
The effect of the proposed merger on the exrsting competrtive situation 
Whether the consolidation wlll impair effective regulatron either by the 
FERC or the appropr~ate state regulatory author~ty 
Whether the merged companies can be operated economically and 
effic~ently as a slngle entity 

In operation, FERC concentrates on factors 1 and 5 

Utilities merglng in the United States always assert that they merglng because the~r 
combined operatrons will operate at lower cost and thereby bcnefit consumcrs by 
lowcrlng thcir prices W111lc lt is debatable whcther these assertions are In tact true In 
the ab\cncc of compelling evld~nce that the oppos~tc 1s true or that cnmpct~tion w ~ l l  
dccllnc (lactor 5) and thercforc the rcduccd operating cost5 w11l not b~ncfit  
consumers, rERC wrll authorize the mcrgcr 

in Ukraine, a merger between any two oblcncrgos would tcnd to rcducc operating 
co5ts Generally, the oblenergos In Ubralnc arc much smaller than thc mlnlmum 
efficient scale of d~stribution companles That is by merging the oblenergos could 
enjoy economies of scale, reduclng their average operat~ng costs Even more 
economically beneficla1 would be a merger between an oblenergo and a mlcronet as 
the typlcal micronct IS far too small and economrcally rneffic~ent 

Competrtion can be affected by a merger Suppose for example that two of the tour 
thermal generat~ng companies In Ukra~ne were to apply to NERC tor authority to 
merge therr operations In such a casc ~t could well be that ~ompetitlon could bc 
severely ~mpalred raising the price generat~ng companles could charge (In the 
absence of the fuel constraints that Ukralne temporarily is suffering today) whlch in 
turn would rase the price paid by retall consumers If ~t seemed llkely that the price 
charged to retail electricity consumers would rise significantly as a result of the 
merger then NERC should reject the merger In the case of merglng oblenergos there 
may be an exception, in the case of the largest oblenergos such as Dniproblenergo and 
Zaporhyzh~aoblenergo, to the general rule that mergers of oblenergos would be 
beneficral This is because their market share after merger could be so large that they 
might be able to exert monopsony power to manipulate the wholesale electrrcity 
market Analysrs of competition is somewhat complex, and wrll not be d~scussed In 
detail In this memorandum 



7 If In the process of pnvatizatlon a new owner of assets w l l  be a person that was the 
lessee of these assets, then the lessee (now a new owner) shall inform the NERC about 
t h ~ s  and ~ t s  license shall remaln unchanged since ~t does not terminate its type of 
actlvlty under a license granted except cases when in the process of prlvatizat~on ~ t s  
name or locatlon have been changed In t h ~ s  case ~ t s  license 1s be redrafted 

If the lessee uses the equipment In pnvatlzation of which ~t does not participate, then 
under its lease agreement ~t can use it further by re-slgning ~t w t h  a new owner or, if 
such conditions are not stipulated m the agreement, shall make a new lease agreement 
Permlt (license) shall be Issued to the lessee for the type of activity as such, and not 
for type of activlty carried out on leased equipment 



COMMENTS ON "PROPOSALS FOR IMPROVEMENT 
OF CURRENT ELECTRICITY TARIFF SYSTEM IN UKRAINE" 

Jim Stanfield and Sasha Petrov, Hagler Badly 
Apn122,1998 

Real-time pncing and curtailments 

Paper correct that 

current system of adm~nistrative curtailments is inefficient 
a price-based system of curtailments should be used ~nstead 

In any proposed wholesale priclng or curtailment system, the follow~ng constraints 

must be observed 

The costs incurred by and revenues rece~ved by Energomarket for energy 
purchases and sales should be equal 
The costs Incurred by and revenues recelved by an oblenergo for the 
energy portion of ~ t s  cost of sales should be equal 
The Energomarket rules, the l~censes issued by NCRC, and tht C1~'ctri~ity 
Law must be adhcred to 

A problem Thc ratlo bctwetn ptah and oti-p~ah prlccs which t h ~  papcr L ~ I L U I J ~ L ~  
as necessary to eliminate admlnistrat~ve curtailments IS about 10-to- 1 T ~ L  ratio at 
wholesale between peak and off-peah prices under today's Energomarket r u l ~ \  15 

far less than 2-to-1 As a consequence, a 10-to-1 ratio would rcqulrc scvcral 
adrnin~strat~ve dec~s~ons that would interfere in the operations of Encrgomarkct 

The "correct" peak and off-pcah prlces 
Reallocation of Energomarhet costs between peak and otf-peak generation 
Reallocat~on of Energomarket revenues between peak and otk-peak 
suppl~ers 

Proposed solution a market-based system under whlch customers could 
voluntarily be curtailed In return for monetary compensat~on pad by those retail 
customers that are not curtailed 

Second potentla1 problem the lncreaslng block tar~ffs and demand charges wh~ch 
the paper recommends are d~fficult (though not imposs~ble) to reconcile with the 
Energomarket concept 

Hagler Batlly Consult~ng Inc 



2 Environmental surcharge 

An env~ronmental surcharge is perfectly acceptable in pnnc~ple 

Consumers should pay the full cost of thetr consumption 
The costs of pollution are now external to the pnce charged for electricity 

Damages from pollut~on are difficult to calculate 

Whether there is any health effect from hlgh voltage transmission l~nes  is 
not clear, but the preponderance of the evidence IS that there is not 
For the other three sources of pollution 

What are the health effects? 
What IS the monetary value ot those health effects? 

Problems w ~ t h  the paper s proposal 

Charging all electricity custom~rs in an oblast the samc envtronmcntal 
surcharge d~scr~minates 

In favor of penon\ who l i v ~  in thc oblast but who arc unaffcctcd by 
the pollut~on 
Against persons who I I V L  in ncighborlng oblasts but who arc 
affected by the pollut~on 

An Independent Electricity Suppl~er may have customcrs In morc than ont 
oblast, so that charging ~t diffcrcnt prlces for dllfercnt customcrs would be 
an admlnlstratlve burden 
The papcr provldcs no p~nally on the source of the pollution or any other 
Incentive to the pollutcr to rcduce the pollut~on level 

A tax per unlt of pollutant emitted by a plant wlth the tau levied on the 
plant 
Tradable r~ghts to units of the pollutant 

There must be a proposal concerning the distribution of the money collecttd by 
the envlronrnental surcharge 

Hagler Bailly Consult~ng Inc 



PROGRAM TO PROMOTE 
SUSTAINABLE DEVELOPMENT IN UKRAINE 

IIPOTPAMA "CITPMIIHHA CTAJlOMY 
P03BHTKOBI B YKPAIHI" 

I Energy Efficiency and Energy Saving Work Group 

Ref E N  R M tgS/Tanff rec/a eng 
To EEES Work Group members 
From Program Secretarrat 
Date 6 &lay 1998 

Recommendatron 
Electr~clty Tariffs 

Execuirve Summary 

The Cablnet of Mlnlsters' recenc approval of the Frnanc~al Recovery Plan for the Power Sector 
of Ukra~ne (FRP) provides a valuable opportunrty to address presslng electrlcrty tar~ff Issues In 
the context of a comprehens~ve power sector reform program Success of the Plan requlres 
implementat~on of tarlff structures that are market or~ented, consistent wrth exlstlng law, and 
whlch can be ~mplemented m accordance wlth tlme deadl~nes set out m the plan In order to 
meet these criteria, the Energy Efficlency and Energy Saving Work Group recommends 
(I) lrnplernentlng retall tar~ffs accordlng to the Regulated Tariff Supply Llccnse previously 
introduced by the NationaI Energy Regulatory Cornmlsslon (NERC), and (11) ~mplcrnentlng 
wholesale electrlclty tariffs accordlng to the Energomarket rules Further, the Work Group re- 
emphasizes ~ t s  prevtous recommcndatlons that voluntary demand curtailment mechanism be put 
In place ln Ukralne and that wholesale and retall rneterlng programs be lrnplemented wlth the 
proceeds of the World Bank Electrlclty Market Development Project (EMDP) loan, should rt be 
reinstated 

- 

The Energy Efficlency and Energy Conservat~on Work Group' early on ldentlfied the absence of 

' The Work Group cornprlses representatives of a number agenclcs and organuations that arc d~rectly tnvolvcd tn 

power sector Issues seven1 of wh~ch arc or have been engaged m mdependcnt efforts to address tanff ~ssues 
Government agencies tnclude the Nat~onal Electrtcrty Regulatory Comm~ssion (NERC) thc Mlnrstry of the 
Econorny the hlln~stry of Energy, the State Commlrtee on Energy Conservation and the State Comm~ttee on 

- 

Energy Efficiency andEncrgy s G g  Work Group Po6oqa rpyna 3 c ~ c p r o ~ c m a ~ o c n  ra e ~ c p r o ~ 6 c p c x e ~ ~ ~  
c/o Env~ronmcntal Pollcy &Technology Project npu ~ P O C K T ~  E K O ~ O ~ I Y H O ~  n o n m ~ n  I Tex~ononl 
4 Bohornoltsld Strccl 3rd floor Kylv 252024 Ukralnc Y ~ p 3 l ~ a  252024 &flu uyn 6oro~onbun 4 3-R non 
Tcl (044) 247 5634 247-5635 Fax (044) 247-5638 Ten (044) 247-56-34 247-56-35 Q a ~ c  (044) 247 56-38 

The Pmgmm u suppufled by the U n ~ r d  Stutw Agency f i r  fntemununul Developmenr (UWD) 
JJPOZPUM~ nldmpwyc Arenmcmao MixnapoJuom Pomumrcy Cn~ycmu Lllmumls h e p u a u  (AMP CU& 



transparent, rational, market-based tanffs as among the most s~gnificant obstacles to energy 
effic~ency ~n Ukrarne The complexity of the tar~ff  problem, as we11 as the economlc and 
financ~al crtsls facing electrrcity producers and consumers, make tarrff settlng and 
~mplementat~on among Ukratne's most difficult energy problems 

The Cabmet of Minsters recently took a pos~tive step toward deal~ng with the tar~ff issues, and 
w ~ t h  the cnsts rn the power sector as a whole, by approvtng the Flnancral Recovery Plan for the 
Power Sector of Ukralne (FRP) ' The FRP requlres a number of power sector reforms, 
including lmplernentat~on of market-based retall tanffs3 and wholesale tar~ffs based on 
Energomarket Wholesale Market Rules ' 

Background 

Ukra~ne's power sector crisis 1s due, In part, to the fact that electr~crty revenues do not cover the 
costs of system operations creatlng a shortage of revenues to purchase fuel, make repalrs, and 
Invest In new technology and equpment Desp~te the power system's overall capaclty to generate 
power In excess of the county's needs, the system evperrences severe ~mbalances durlng peak 
demand hours, espec~ally durlng the wlnter months To alleviate the electnc~ty deficrts that 
result from these tmbalances, and to malntaln the stablllty of the system, the Nat~onal D~spatch 
Center and local electnc cornpanles (oblenergos) regularly Impose mandatory curtailment 
through forced partla1 load d~sconr~ect~on, whereby entire restdentla1 distncts, large ~ndustr~al 
enterprises and publ~c utll~tles are ~nvoluntar~ly disconnected from the electr~cal network 
Nat~onwide, revenue losses resulting from mandatory curta~lment run Into the hundreds of 
mlll~ons of dollars per year Implementat~on of a rat~onal tariff structure whlch reflects the actual 
cost of energy generatlon and transmtsslon IS a key element to establ~shlng susta~nablllty and 
cconomlc vlabll~ty in Ukrame's restructured power sector 

The cost to produce one kllowatt hour (kwh) of electrtcity fluctuates greatly w~th  the tlme of day 
and season ' Under the rules of the Energomarket State Enterprise (Energomarket), oblenergos 
wlll carry out settlements wtth the Energomarket Pool on an hourly basis These fluctuatrons are 
therefore reflected m the wholesale electrrcrty prlce w~thrn the Pool However, end consumers' 
(I  e , the oblenergos' customers') retall tariffs are not, In practice, based on Energomarket Pool 
prtces 

The National Energy Regulatory Commlss~on (NERC) IS charged under the Law of Ukrarne 
- 

Geology Non-government organizations include the Institute of Enzrgy Conservation and Energy Management of 
the National Technlcal University of Uknme USAID power-sector restructuring contractor Hagler Bailly 
Consult~ng and the Assoclat~on of Independent Energy Suppl~ers of Ukrune In particular extensive work has been 
carried out in the area of tariff reform by representatives of the Institute of Energy Conservation and Energy 
Management of the Nat~onal Technlcal University of Ukrame mcluding Work Group members k Prakhovn~k and 
V Nakhod~v The Institute s research and assistance to the Work Group has  been very valuable m preparation of 
these materials 

' Cabmet of Ministers Resolut~on No 508, 8 Aprll 1998 

' FRP paragraph 5 

' FRP, paragraph 6 The Rules are set out m Schedule 2 of the Energomarket Members Agreement 

' See the attached Cost Structure chart for the cost elements of tar~ffs m 1977 

7he P w m  u supported by the United States Agrncyjor Intemutronul Development (USAID) 
~pozpowy n ~ d m p u y c  Arenmrmso ~ i x n u ~ ~  A u a u m ~ y  Cnmyvenux urnurnis hepurcu (AMP CU& Page 2 



"On the Electricity Sector" (Law on Electr~crty)~ wlth regulat~on of electrlc~ty tar~ffs P r~or  to 
lmplementatton of the Electrrcity Law, thls authority was granted to NERC under a Presidential 
Decree ' Pursuant to thls authority, NERC establ~shed the Regulated Tar~ff Supply L~cense 
which sets out retall tar~ff formulas These formulas provlde for t~me-of-use tar~ffs One of the 
factors In the formula is the I~censee's hourly Energomarket price for electricity (In the case of 
customers that are not metered, the licensee's average monthly prlce 1s used ) 

Although the Regulated Tariff Supply Llcense was promulgated In August 1996, the formula 1s 
not currently be~ng-appl~ed by electr~c~ty suppl~ers Rather, retall tar~ffs are currently set under 
e~ther  the one-zone or the two-zone tar~ff system "' Under the one-zone tanff, wh~ch  applies to 
consumers wtth Installed capaclty of up to 750 k~lovolt amperes (kVA), a fixed rate per kwh 1s 
patd for actual electriclty consumed, regardless of the ttme of day or season Under the two-zone 
tar~ff, whlch appl~es to consumers w~th  installed capaclty of more than 750kVA, consumers pay 
for actual electrtclty consumed (the "consumpt~on component"), as well as for the declared 
rnavu-num capactty they have committed themselves not to exceed durlng the system's peak 
hours (the "capaclty component") In e~ther  case, there IS no dlrect connection between the 
supplier's wholesale prlce and the retail prlce 

771e financral Recovery Plan 

The FRP was developed pursuant to a Prestdential Decree" and Instructions to the Cabmet of 
~vllnlsters" to address the financial crisis In Ukrslne's electrrctty Industry The FRP ldentlfies a 
number of speclfic actlons, as well as the responstble agency or sgencles, deadlines, and evpected 
results in each of S I X  areas 
Cosr Reducrron - Llm~ts non-cas h transactions reduces electricity costs and ~n troduces 
competltlon in fuel procurement 
Retail Tar~ffs - Introduces market-based retall and wholesale tanffs and limlts preferential tarlffs 
and pr~vtleged customer classes 
Collectron of Current Accounts - Mandates servlce d~sconnection, where consistent with the law, 
for defaulting customers, prohlbds excess electr~ctty supply to budget organlzatlons, increases 

transparency and rellab~lity of payment mechanisms, and Imposes penalties for late payment 
Collecrron of Arrears - Introduces mechan~sms to reschedule debt and wrlte off uncollectible 
arrears, provides for legal enforcement of clalms for arrears, and sets up a financtng mechanism 
for budget agencies to pay off arrears 
Pr~var~;ar~on - Requires management of state shares of privatized companies by non-state 
structures, and requlres transfer to investors of controlling Interests in oblenergos and fossll 

" No 575/97-VR October 16 1997 Sect~on 111 article L 1 

' N o  213 14 March 1995 

Registered with the Minlstry of Justtce 8 August 1996 The formulas m the Ltcense apply to tariffs for 
all customers except restdentla1 A copy of the formulas ts attached 

Regulated Tarlff Supplier L~cense Sectton 3 S 

I" N E R C  has also issued a three-zone tmff  for consumers with three-zone rneterlng equipment wh~ch 
appl~es to a relat~vcly small number of consumers 

" Bres~dent~al Decree No 2 1 21 January 1998 

" Instruct~ons to Cabmet of Mmlstcn No 32 19 January I998 
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generating plants 
Management - Cnarges the Financ~al Recovery Comrnissron w~th  ~mplement~ng the FRP, 
requlres performance monltorrng to demonstrate progress on benchmarks to the World Bank, and 
seeks reinstatement of Electr~city Market Development Project (EhfDP) loan and reallocation of 
a portlon of the proceeds to finance electnclty meters 

The FRP, which represents a v~able opportunity for Ukralne to begln overcoming the power 
sector cr~sis, [ncludes target dates for implementation of each prescribed actlon The success of 
the FRP, as IS the case with any comprehensive plan, will depend In part on the timely execution 
of Its component parts The Work Group endorses the FRP and hopes the political wiI1 exlsts to 
see that the responsible parties discharge their obl~gat~ons according to the schedule 

An addlt~onal incentive to adhere to the FRP irnplementat~on schedule is that the FRP requlres 
the b l~n~s t rv  of Energy and the Pvllnistry of the Economy to draft an appeal to the World Bank to 
reinstate the EMDP loan based on the ~nitial performance of the FRP Early success Ln meeting 
FRP objectives could therefore lead to financ~al support for addlt~onal energy sector reforms 

As stated above, tar~ffs present among the most complex lssues faclng the energy sector Among 
the h~ghly qual~fied energy sector professionals serving on the Work Group, d~fferences of 
oplnlon arose on many of these lssues There IS consensus, however, that keeplng to the time 
frame of the FRP ~s c r ~ t ~ c a l  and, therefore, that submitting recommendrtt~ons that can be t~mely 
Implemented and that do not requlre tlme-consum~ng procedural changes IS of great importance 

Wholesale Tar@ 

The FRP states that the National D~spatch Center, under the control of NERC, is to determme 
amounts due from all electricity suppliers and to all generators accord~ng to the Energomarket 
State Enterprise (Energomarket) Rules " The Energomarket Rules create an hourly wholesale 
spot market for elcctr~c~ty resources, which IS operated by Energomarket Under thls system, 
each thermal generator'' subrnlts a daily bid stat~ng how many un~ts  of electricity it is w~lling to 
produce, and the price at which ~t IS wllllng to produce those units, durlng each hour of the 
following day After ranklng the generators' blds in Increasing cost order, Energomarket 
computes the least financial cost of meeting the estunated demand for each hour Energomarket 
pays the same prlce per unit to all generators whose product~on is purchased dur~ng a given hour 

As to tarlffs at the retall level, the FRP requlres "[t]ransit~on to market-based retali tar~ffs 
according to the Electricity Law and the NERC [ssued licenses while provldlng for 3. angle tar~ff 
for the populatton In the enclre terrltory of Ukraine " I 5  

The Electrlclty Law grants NERC the euclus~ve r~ght  to lssue llcenses for electrlc~ty generation 

I'  FRP paragraph 6 
I' Nuclear and hydropower generators arc pa~d a contract prlce and do not partlclpate m the hourly 

wholesale spot market 

'' FRP, paragraph 5 

-- 
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transmission and supply,16 and stipulates that retall electricity prlces shall be formed by electrlcity 
suppliers accordrng to the Cond~trons and Rules for the Rrght to C a m  out Entrepreneurral Achv~ty m 
Electr~c~ry Supply " 

As prevrously mentioned, the retall tarlff formula set out In the Regulated Tar~ff Supply License 
factors in the Ilcensee's hourly Energomarket wholesale electrlcity pnce," thereby brrnglng retail 
tanffs under control of market forces rather than adm~nlstrative ones, whlch IS a prlmary 
object~ve of both the FRP and the Electricity Law 

Another factor brtnging retail prlces under market forces IS the extstence of Independent 
Electricity Suppl~ers (IESsj IESs buy power from Energomarket at the hourly market prlce 
calculated according to the Energomarket Rules and resell the electricity to retail customers h 
IES pays the Local Electrrc Company In whose territory the customer is located a fee for the use 
of the LEC s facrllties The IES s retail price IS not regulated by NERC or any other 
governmental entity but rather by market forces 

For the reasons discussed above, the Work Group endorses the requlrernents m the FRP to (I) 
Implement wholesale tarlffs in accordance with the Energomarket Rules and (11) ~rnplement retall 
tariffs In accordance w ~ t h  the Electrlclty Law and NERC Llcenses 

Demand Shrf ig  

There have been questrons expressed as to whether Regulated Tarlff Suppliers License tarlff 
formula will bring about an adequate shift in load from peak to non-peak hours One group that 
has looked at the problem suggests that a ratlo of 10 I between manmum and mlnlmurn tar~ff 
levels may be necessary to brlng about the degree of s h ~ R  In demand necessary to avoid 
adrninlstrat~ve demand curtailment l9 The ratio between h ~ g h  and low rates under the Regulated 
Tar~ff Suppi~ers Llcense formula wlli rarely exceed 1 5 1 

Wh~le  there may be merlt m the pos~tlon that d substant~al prlce dlfferentlal u needed, 
implementation of a 10 1 peak to off-peak ratio (or any ratlo other than that establlshed through 
the retail tariff formula In the Regulated Tar~ff Supply License) could not be unplernented 
wtthout abandon~ng the market-controlled principle on which the formula IS based Moreover, 
the formula In the Regulated Tariff Supply License IS not conducive to rnod~ficat~on to brlng 
about hlgher peak to non-peak tarlff ratlos, and admlnlstrat~vely Increasing the ratlo would lead, 
in turn, to the need to make addlt~onal admin~stratlve determmatlons, further reducrng the-extent 
to whlch the tariff structure IS market based In addition, lt would be necessary to Introduce 
mechanisms and legislat~ve bases for making these decisions and to assign responsiblllty for the 
decls~ons These steps would delay ~mplementation of the tar~ff structure and make ~t d~fficult or 
impossible to comply w ~ t h  the tlme frames establlshed ~n the FRP 

Electr~c~ty Law anlcle 13 

I' Electricity Law an~cle 17 

'' Reglstercd with the Mln~stry oflust~cc, S August 1996 The formulas m the llcensc apply to tar~ffs for 
all customers except res~dent~al 

'' It has been noted that the questlon of the peak to off-peak tariff ratio becomes utstgn~ficant under 
normal economlc cond~tions and relatively stable electr~city demand 
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An altemat~ve to admlnlstrat~vely manlpulatlng the ratlo of peak to off-peak tar~ffs IS to brlng 
about load shlft~ng through voluntary demand curtallrnent (VDC) The Work Group prev~ously 
recommended lmplementrng VDC In Ukralne As evplalned In that rec~mrnendatlon,~~ VDC is 
des~gned to avoid the need for admlnlstratlve curtallment through a market-based mechanism 
that allows consumers to "sell" thelr pr~vilege of purchas~ng electricity durlng peak load to 
consumers who are wrlllng to pay a premlum to continue recetvlng electrlclty durlng those 
penods Thls mechan~sm IS consrstent with, and can be ~mplemented in conjunctlon wlth, the 
retall tariff formula set out in the Regulated Tarlff Supply L~cense The Work Group therefore 
recommends lmplementlng VDC, In conjunctlon w~th the NERC llcense tar~ff scheme to address 
the need to sh;ft load from peak to non-peak perlods 

Among the most s~gntficant obstacles to the success of a modem tariff structure IS the lack of 
electr~c~ty meters des~gned for t~rne-of-day and hourly tar~ff appllcatlons at both the wholesale 
and retall market levels Under current economlc condltlons, purchasing such equipment is 
beyond the means of many consumers 

The Work Group recommends that the ~nltlal approach to thls problem be through applrcatlon of 
World Bank loan proceeds to procurement of rneterrng equipment The FRP calls fcr an appeal 
to the World Bank to reinstate the EMDP loan that was suspended last year The World Bank 
EMDP loan for provtdes $70 million for meterlng at the wholesale market level 

The Work Group recommended that a prevlous draft of the FRP be amended to prov~de chat a 
portion of the und~sbursed EMDP loan be reallocated toward meterlng at the retail market level 
The final verslon of the FRP includes such a provision, which states that the appeal to the World 
Bank for EMDP loan reinstatement should Include "a request for reallocat~on of loan proceeds 
for acqulsltlon of mcterlng and communication technology requtred to lrnplcment hourly tarlffs 
and voluntary demand curtarlment "22 

Envrronmental Surcharges 

Work Group members note that the tarrff formula set out In the Regulated Tarlff Supply Lrcense 
does not contarn an envrronrnental protectron component The envrronmental mpact of 
electrlclty generation and transrniss~on must be v~ewed as a part of the actual cost of the 
electr~city wh~ch should therefore be Included In tariffs Whlle ~t does not endorse a particular 
mechanlsm for lrnplement~ng an environmental surcharge at thls time, the Work Group notes 
that any such surcharge should be transparent, far ,  equ~table, and based on demonstrable, 
accepted sc~ent~fic prlnc~ples 

Conclusron 

The complevlty of the problems In the areas of tar~ff settlng and rmplementat~on, comblned wlth 

" See the attached recommendation Encourogrng 'Volunrary Demand Curtarlment "ofElecrnc~q 
Consumption 

I '  Approximately $241 rnlll~on of the ongmal loan remains und~sbursed 

" FRP paragraph 23 
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the financ~al and economlc crisls m the power sector, have resulted m differences among experts 
as to how the problems should be solved, and in lengthy delays in lmplernentlng a market-based 
tar~ff system rn Ukraine's restructured power sector The recently-enacted F~nanclal Recovery 
Plan for the Power Sector presents an opportun~ty for NERC, the Mrnlstries of Energy, Finance, 
and Economy, and other entities rnvolved In energy sector reform, to Implement a 
comprehensrve, unified approach to brlnging about financial recovery in the sector 

Key to the success of t h ~ s  approach are adherlng to the appl~cable Ieg~slation and underlying 
market princ~ples, and sat~sfy~ng the deadl~nes set out in the FRP WhiIe there exist several 
rnerttorlous approaches to tar~ff Issues, the Work Group belreves the approach which best meets * 

these requirements 1s rrnplementatlon of retail tar~ffs under the Regulated Tariff Suppl~er l~cense 
formula, and rmplementat~on of wholesale tariffs in cornpl~ance w~th  the Energomarket Rules 
These formulas are already part of Ukraine's power sector legulat~on, and they provide for a 
scheme that IS market or~ented w~th a mlnrrnurn of adrnin~strat~ve oversrght Moreover, these 
tariff structures are conducive to ~mplementatron of a voluntary demand curtailment mechanrsm 
to allevrate the need for forced load curtailment and they satisfy the need to tle retail tariffs Into 
the wholesale electr~c~ty prices 

F~nally, the Work Group emphasizes that the FRP, alone, cannot brrng about economlc recovery 
Ln the power sector Addit~onal measures should be concurrently addressed, including (I) creatlng 
stable tarlff structures for coal, gas, and thermal energy, as well as for electrtc~ty, (11) reduclng 
non-payment for energy at all levels of the economy, and (III) implementing economlc 
mechanrsms, such as those set out In the Law on Energy Conservation, to create Incentives to 
conserve energy 

- -- -- - 
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Main Provisions of the Electricity Law of 
Ukraine 

The Electricity Law was adopted by Verkhovna Rada of Ukralne on 16 October 1997 
and put Into force on 20 November 1997 The Law stipulates legal, economic and 
orgamsat~onal principles of activity m electricity productlon, transmrsslon, distribution 
and utllisatlon, ensurlng the energy safety m Ukrame, competltlon and protection of 
consumer and the sector employee nghts 

The Law defmes electnclty and heat as cornmodltles Intended for tradlng Before, 
electnclty productlon and tradlng had been attributed to the servlce category 

The electricity purchase and wholesale shall be carrled out m the Wholesale Electrlclty 
Market of Ukraine operating on the basls of Agreement The functlonlng of any other 
wholesale markets m Ukrame shall be forbidden 



Wholesale Electricity 
Market Status 

1 The Wholesale Electrlclty Market of Ukralne is a market created by economic entities 11 
for electricity tradlng based on the agreement 

The Agreement shall stipulate the objective and terms of activity, r~ghts, llabllities and 
responsibilltles of the parties to the Agreement The Agreement shall be coordinated 
wlth Mmenergo, NERC and Antmonopoly Committee of Ukraine 

The Law defines a notion of the "Wholesale Electnclty Market Member" - these are 
electricity generating and electricity distribution companies 

Every entlty carrying out an entrepreneurla1 activity in electrlclty production and supply 
shall have the equal access to the Wholesale Electnclty Market of Ukraine 

The Market Rules are an Integral part of the Agreement, whch establishes a load 
schedule procedure for generating companies, rules for the wholesale electrlclty market 
pricmg, etc I 
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Main Changes To Be Made To 
Wholesale Electricity Market Agreement 

.. 
=> Dellrmtatlng funct~ons of state regul&on and state admhstration m the power sector is 

the mam principle of the sector and the wholesale market activity A state regulatory 
body m the power sector is the National Electricity Regulatory Commission of Ukrame 
(NEW 

a NERC takes part m establishing and enforcement of a slngle state policy of the 
Wholesale Electricity Market development and operation, the power sector pnclng and 
tanff policy, regulabon of natural monopolies and adjacent markets operation, 
regulation of settlements m the wholesale electricity market, etc 

I 















Ukraine's Power Sector Operation 

Table. Generation and Demand Balance to 2010, billion kwh 

The Cabinets of Ministers Resolution "On Complex Measures for the Implementation of the National 
Energy Program" of 07.10.97 needs to be specified. 

1993 

229.9 

228.8 

2.7 

1992 

252.5 

247.9 

5.8 

Generation 

Demand 

Export 

1990 

298.5 

28.1 

1994 

202.9 

201.9 

1.6 

1991 

278.6 

264.4 

15.4 

1995 

193.9 

191.0 

4.1 

2010 

280.6 

270.6 

10.0 

2000 

249.4 

244.4 

5.0 

2005 

266.5 

256.5 

10.0 



Problems 

The current problem of generating and distribution companies is 
the lack of funds due to: 

long use of non-banking settlements (offsets and notes) 

inability of companies to collect payments1, 

inadequate tariffs from the perspective of profit and 
expenditures, 

excessive costs based on many factors, including barter 
transactions and ineffective company management. 

' I n  1997, the banh payments for electnc~ty amounted 16% The electnctty debt as of Apnl 14, 1998 was Hr2 185 149 thousand 





The "National Program for Ukraine's Power Sector Development 
to 2010" (adopted by VR in May 1996) 

Stage 1 (to 2000) - reconstructlon of TPP power unlts of total capaclty 4300 MW 

15-25 years Increase In servlce life of 200,300 and 800 MW unlts, 

c development of new technologies of coal burnlng in the arched furnace balers and bolllng 
bed combustion, 

reconstruction of gas and mazut power unlts of 300 and 800 MW equipped wlth gas 
turblne superstructure, 

reconstructlon of steam turbine units to Improve technical performance and economlc 
indicators, 

puttlng Into servlce one power generating unlt at both Khrnelnltsky NPP and Rlvne NPP, 

Thls stage also envlsages the 220-750 kV networks development, and reconstructlon and 
updatlng of the existlng rural and urban distribution networks of 0 4-1 50kV 





Resources 

The capital investments to 2010 into generating companies 
alone were expected to amount2 34.667 billion karbovanets. 

Presently, TPP management expectations of the modernization 
scale are more moderate. According to TPP management, the 
estimated cost of works for Tsentrenergo modernization is at 
least $500 million, Zakhidenergo - $570 million, Donbasenergo - 
$1000 million. 

t The "National Program for Ukraine's Power Sector 
Development to 2010" requires from $1.5 billion to $2.5 billion 
annually for renovation of existing TPP alone. 

Under the Complex Program of Renovation and Development of Ukraine s Fuel and Energy Industry to 2010 The Program was adopted In 1992 Data are In 

1984 pnces 





Credits 

At present, the real essential source of the sector financing are 
credits of the World Bank, EBRD and foreign commercial banks. 

They planned the crediting of the following projects: 

Rehabilitation of Dnieper Chain Hydropower Stations (WB credit 
of $1 14 million); 

Energomarket Development Project (WB credit of $317 million); 

Zmiiv TPP Reconstruction Project (a DM126.6 million credit of 
German banks KFW and West LB); 

Starobedshev TPP Reconstruction Project (a USD113.2 million 
credit of EBRD). 
Note that before only a little part of these funds had entered Ukraine which might be explained by 
many complex reasons. 







The average residential and industrial 
tariffs are respectively as follows: 

in Poland - 6.5 and 5.7 cents, 

in Hungary - 5.0 and 2 cents, 

in Greece - 10.5 and 7.5 cents, 

in Great Britain - 11.7 and 9.5 cents, 

in France - 15.2 and 7.8 cents, 

in Austria - 15.5 and 9.8 cents, 

in Germany-19.5 and 12.0 cents. 







Table 1. Gencos' Profits in 1997 

Gencos 

DONBASENERGO 

DNIPROENERGO 

ZAKHIDENERGO 

TSENTRENERGO 

Product~on, 
k w h  thou 

21 355 923 

18 794 400 

13 311 076 

17 731 218 

Sales, 
Hr thou 

1 152 975 

1 112 162 

712 014 

1 147 220 

Balance Profit, 
Hr thou 

125 080 

107 100 

97 259 

45 626 

Payments to 
Budget, 
Hr thou 

20 060 

19 188 

36 289 

12 226 

Net Profit, 
Hr thou 

105 020 

87 912 

60 970 

33 400 



Table 2 Suppliers' Profits in 1997 

Oblenergo 

V~nnytslaoblenergo 

Volynoblenergo 

Dniprooblenergo 

Donetskoblenergo 

Zhytomyroblenergo 

Zakarpat~aoblenergo 

Zapor~zhlaoblenergo 

Kylvenergo 

Kylvoblenergo 

K~rovohradoblenergo 

Krymcnergo 

Lvivcncrgo 

Luhanskoblenergo 

Mykola~voblenergo 

Odesaoblenergo 

Poltavaoblenergo 

Prykarpatiaoblenergo 

Rlvneoblenergo 

Sevastopolenergo 

Sumyoblenergo 

Ternop~loblenergo 

Kharluvoblenergo 

Khersonoblenergo 

Khmeinytskoblenergo 

Cherkasyoblenergo 

Chernivtsioblenergo 

Chernlhlvoblenergo 

Sendout, 
k w h  thou 

2 273 163 

1 013 152 

25449778 

23 057 936 

2 152 606 

1 034 259 

11 248 365 

4 807 201 

2 896 120 

2 538 210 

3 945 379 

3 167 691 

10 479 759 

2 260 042 

4 117 930 

4 719 993 

1 944 877 

1 898 052 

710 474 

2 177611 

1 308 142 

6 032 460 

2 515 256 

1 931 366 

3 119 377 

928 670 

2 115 905 

Sales, 
Hr thou 

165 037 

73 791 

1688374 

1 763 109 

130 516 

77 231 

510 426 

748 861 

205 929 

153 143 

309 595 

283 957 

928 063 

207 007 

374 847 

320 214 

135 262 

106 426 

61 594 

153 705 

85 984 

728 457 

187 480 

150 743 

282 142 

73 988 

171 614 
--- 

Net Profit, 
Hr thou 

-5 545 

-1 707 

18 408 

-43 486 

836 

-15 071 

2 621 

99 439 

-799 

1215 

-21 104 

86 

-17 271 

-12 825 

-20 031 

12 889 

3 402 

-499 

7 083 

602 

-13 918 

-10 309 

-39 165 

-716 

-763 

-14 701 

-285 

Balance 
Profit, 
H r  thou 

-5 267 

-1 405 

29289 

-40 364 

2 393 

-14 890 

4 962 

141 949 

-452 

1 691 

-20 206 

2 868 

-12 577 

-12 468 

-17 201 

19 898 

6 306 

29 

9 347 

3 728 

-13 847 

6 609 

-38 787 

-522 

2 679 

-14 565 

4 936 

Payments to 
Budget, 
Hr  thou 

278 

302 

10 881 

3 122 

1 557 

181 

2 341 

42 510 

347 

476 

898 

2 782 

4 694 

357 

2 830 

7 009 

2 904 

528 

2 264 

3 126 

71 

16 918 

378 

194 

3 442 

136 

5 221 



National Energy Investment Priorities: 
. ensuring current and future energy sector viability, 

. keeping up the production force in ensuring the production 
efficiency. 



. efficient profit-making, and in the high-risk zones like Ukraine, 
on most prompt and maximum return values. 

selection of the entities with best perspectives for their 
development and the highest investment efficiency. 



the investor infers high indicators of 
working capital, margin of profit, financial 
reliability and assets liquidity. 



largest investor and the owner of entities that are subject 
to investment) and of the private investor are not the 
same due to reasons conditioned by the difference in 
approaches to the expected results of owners of financial 
resources and owners of entities that are subject to 
investment. 





The energy potential of the nation has to be aimed at the 
efficient national industry from the perspective of the 
energy demand, i. e, the restructuring needs to be carried 
out simultaneously in investment attractive branches, 
namely, non-ferrous and ferrous metal industries, and oil 
production and gas industries. 









Calculations of electrlclty supply tar~ff 

. 

Item 

1 

2 

3 

5 

1 

2 

Revenue from group 2 customers 01 - c Anz 1 

Spec~ficahon 

lilauA& 

Electnclty volume supplled to group 1 

customers 

Electnc~ty volume suppl~ed to group 2 

customers 

Elecmclty supply expenditures 

Complex~ty coefficrent - 
Electnclty supply tarrff 

for group 1 customers 

Electrlclty supply tarlff 

for group 2 customers 

Revenue from group 1 customers 

Forecast 
penod 

Unit 
measurement 

A',  MWh 

a ILfWh 

E, ii I 

d',, UAHIMWh 

0' , UAHIMWh 

0'1 * A',, 

o f ~ a s e  
penod 



Report and forecast data of entrepreneur~al 

Data specificat~on 

Elecmc~ty volume thous KWh 

Gross income from llcensed actlvity 

Gross expend~tures including 

Cost of products or servlces including 

production servlces nw and support matenals fuel labor costs 

orhcr costs tncluding 

%for the bank credit 

Baiancc proflt from llccnscd activlty 

Prollt Tax 

N L ~  prol~t  

Currcnt profit cxpcnditures ~ncludlng 

dcduct~ons to rcscrvc (~nsurnncc) fund and for statutory fund Incrcarc 

pmduct~on dcvcloprncnt and lnvcstrncnts 

soclal devcloprncnt 

lnccntlvcs 

dividends to shnreholdcrs 

bank loan payment 

other 

Pmt~fabil~ty of l~censed activtty (net pmfit and cost ratlo) % 

Electricity supply tariff HrlmWh 

entxty l~censed 

Customers 
Group I 

activity 

Customers 
Group I1 



Execution of ~nvestment expenses ac t~v~t~es  ~n (years) 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

Fact Investment expenses, 

thousands of hryvIllas 

Pre-investment research 

Land plot 

Structures (bulldmgs) 

Infrastructure 

Technical documentat~on 

Construction & ~nstallation 
works 

Equipment 

Installat~on & start-up 

Personnel tralnlng 

Market~ng, contract~ng 

Work~ng capltal 

Total 

1 -st 
investor 

Plan 

1 -st 
investor 

2-nd 
investor 

3 -rd 
investor 

2-nd 
investor 

3-rd- 
investor 



Execution of investment expenses act~vities in 

the fourth 
quarter 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

the second 
quarter 

the tlmd 
quarter 

Investment expenses, 

thousands of hrymas 

Pre-investment research 

Land plot 

Structures (buildings) 

Infrastructure 

Technical documentation 

Construction & installation 
works 

Equipment 

Installation & start-up 

Personnel tralnlng 

Marketing, contracting 

Worlung capltal 

Total 

the first 
quarter 



Sources of financ~ng m 

- 

Sources of financing, thousands of 
hryvlllas 

1 (Own) capital 

2 Attracted capital 

3 State subsidies 

4 Loans fiom Ukriilnlan banks 

5 Dlrect forelgn Investment 

6 Frnanclal foreign ~nvestment 

7 Portfol~o forelgn Investment 

8 Technical assistance (grants) 

9 Loans from forelgn banks 

10 Loans from lnternatronal 
financial ~nstltutions 

11 Other 

Total 

Plan 

1 year 

Fact 

2 year 1 year 2 year 

- 



Invested capital returned 

Invested capital returned 

1 (Own) cap~tal Invested 

2 (Own) capital returned 

3 Return on capital invested 

4 (Own) capital returned plus return on capital 
invested 

5 Attracted capital 

6 D~vidend pay-outs 

7 Attracted capltai plus dividends 

8 Bank loans 

9 Loan repayment 

10 Interest on bank loans 

11 Loan repayment plus Interest on bank loans 

Plan Fact 

199- 199- 199- 199- 



Plan of I~censed achv~ty by months In 199 - , thousands of hryvn~as (slmpl~fied structure) 

Data specification 

Electricity volume, thous KWh 

Gross Income from licensed achv~ty 

Gross expenditures, mcludlng 

Cost of products or services, mcludmg 

producbon services, raw and support matenals, fuel, labor costs, 

other costs, mcluding 

%for the bank credrt 

Balance profit from licensed acbvlty 

Profit Tax 

Net profit 

Curr~nt profit eupend~tures lncludrng 

deductions to reserve (~nsunnce) fund and for statutory fund 
Increase 

productlon development and Investments 

social development 

lncentlves 

dividends to shareholders 

bank loan payment 

Investment costs 

Cash flow m licensed activlty 

Cumulat~ve cash flow In llcensed activlty 

Net profit, NPV for (period), discount rate % 

Internal profit rate, % 

Assets profitab~lity, % 

Investment profitability, % 

Dec Jan Feb 



To Irina Gorokhova, Department of Licensing and Pnclng, NERC 

From Irma Yegorchenko 

Date 6/23/98 

Subject F~niteness of subsldy amount 

Finiteness of Subsidy Amount for the Case of Previous Penod Calculation 

Assumg&m, 
Wholesale market pnce wthout subsidy, quant~ty of electncity sold at market pnce without 
subsidy, quantity of electncity sold at subsidzed pnce and subsidrzed pnce are constant 

Notations, 
P - Wholesale market pnce without subsidy taken Into account, 
S, - Subsidy surcharge for the month n, whch will be added to the wholesale market pnce in 
the month (n+2), 
PS, - Wholesale market pnce with subsidy surcharge in the month n 

PS, = P + S,,, 

T - Set pnce for pnvlleged consumers, 
E - Total amount of electncity sold for the month, 
ET - Amount of electncity sold for the month at the set pnce for pnvlleged consumers, 
M, - Amount of money to be collected in the month n 

M, = E* PS,, 

MF, - Amount of money actually collected in the month n (both at the market pnce with 
subsidy surcharge and at the set pnce, on condition of 100% collection) 

MF,= (E - ET)* PS, + T* ET , 

C, - Total amount of subsidy for the month n 

En = M, - MF, 

Calculation of the subsidy surcharge S, for the month n that will be added to the market pnce 
in the month (n+2) 

= (ET*PS,-T* ET} /E=ET* (PS,-T)/E=ET* (P+S, , -T) /E  



We have a recurrent formula for the dependence of S, fiom Sn2 

S, = (P - T)*ET/E + S, ,*(ET/E) = (P - T)*ET/E + {(P - T)*ET/E + S ,*(ET/E) ) *(ET/E) 

= (P - T)*ET/E + {(P - T)*ET/E + {(P - T)*ET/E + S,*(ET/E) ) *@TIE) ) *@TIE) 

In the first and the second month starting from mtroduchon of subsidy certificates the subsidy 
surcharge is equal to 0 We get the formulae for the subsidy surcharge m the month n 

or in the general case 

where [ d 2 ]  is the integer part of m/2 

When n tends to i n h t y ,  the subsidy surcharge tends to 

S = ( P - ~ * ~ ( E T / E ) [ ~ ~ I  =(ST)* ETI E 
n= I 1 -(ETI E) 

For the reference the formula for the sum of mfimte geometric sequence with the factor less 
than one 

If ET/E less than one, or ET (amount of electncity sold for the month at the set pnce) 1s less 
than E (total amount of electncity sold for the month), the value of the subsidy surcharge wll  
be h t e  However, it may be very large ~f ET is not considerably less than E 

Hagler Bailly Consultmg, Inc 



To Serge1 Vyshmsky 

Cc* Jim Stanfield, Dick Hemen 

From* Inna Yegorchenko 

Date August 28,1997 

Subject Comments to the Draft Procedure for Control of the Licensees' Compliance 
wlth Condltlons and Rules of Carrylng Out the Llcensed Activity (8/26/97) 

We provlde you wth  comments to the Draft Procedure for Control of the Licensees' 
Compliance with Condltions and Rules of Canylng Out the Llcensed Achvrty 

As to Paragraph 1 3 

" if the h r d  party has reasonable grounds" 
I believe that some descnphon of reasonable grounds would be needed (avalabihty of 
documents etc ) 

As to Paragraph 3 3 

" dependlng on the degree of vlolahons revealed" 
The text suggested 
"Dependng on the degree of violations revealed the authonzed employees 
1) regster and send matenals to the Comrmss~on, or 
2) send notlces to the licensee on vrolation of Condltions and Rules with mdlcat~on of the 

term for its rectlficatlon themselves " 
It IS unclear in the text of the Draft Procedures whch optlons may be dependlng on the 
degree of vlolatlons 

As to Chapter 4 

It IS appropnate to lndrcate exact terms for conslderatlon and dec~sion-malung 

As to Paragraph 5 1 

It is appropnate to menaon who wrll carry out the check if the hcensee's achvity IS related to 
the temtory of several local offices (rslllways, gencos, large independent suppliers, NDC etc) 

As to Paragraph 5 6 

It is appropnate to indicate to whom and under what condtlons these matenals can be given 



Procedures for Control of the Licensed Achvlty 
Draff 25/08/97 

1 General Provrsions 

1 1 Procedures for Control of the Licensees' Complrance wrth Conditions and Rules of 
C-ng Out the Licensed Actrvrty are developed on the bars of the Provisrons on NERC, 
approved by the President's Decree of 3/14/95 #213 and accordmg to Conhtrons and 
Rules of Carrying Out the Lrcensed Activity 

1 2 Revlew of the lrcensed actrvity of busmess enbtres whch have obtamed lrcenses at the 
Nahonal Electncrty Regulatory Cornmissron of Ukrame (NERC) is carned out by 
representatrves of NERC accordmg to Chapter 4 of Conditions and Rules of Carrylng Out 
the Licensed Actrvity of Electricity Generabon, Transrmssron and Supply (referred below 
as Condrtrons and Rules) and according to the present Procedures 

1 3 NERC may start a review of the lrcensed achvity of the lrcensee at its own rmtiatrve or 
after a complamt of any tlurd party, if the h r d  party has reasonable grounds 

1 4 NERC momtors cornplrance of licensees wth  Condtions and Rules, analyzes reports 
submrtted by lrcensees and may at any tune check the hcensed actrvlty or account~ng files 
of the lrcensee, and also to ask assistance of other competent babes m such checks 

2. Out U p p r o v a l  of Schedules for Review of the Jacensed Actrvlty of 
Lrcensees. Types of Rev~ews, 

2 1 NERC carnes out revrews of the licensed actrvrty of a licensee accordmg to a plan or 
beyond the schedule 

2 2 Planned reviews of the licensed activrty are carned out by authonzed persons (Local 
Offices of NERC) accordmg to annual schedules of reviews, approved by NERC and 
developed by the Department of Local Offices, whch should rnclude all licensees 

2 3 Schedules for planned revrews have to be worked out talung mto account schedules of 
checks of the licensees by local departments of the Antmonopoly Comrmttee 

2 4 NERC carnes out reviews beyond the schedule of the licensed actrvlty of lrcensees when 
complamts and requests fiom licensees, electricity consumers, representatrves of 
Antrmonopoly Comnuttee, Mmenergo, etc are consrdered, and also m the cases when 
NERC or NERC's Local Office recerved mformation on a violation of Condrtions and 
Rules of carrylng out the licensed activity comrmtted by a licensee 

Reviews beyond the schedule by representatives of a Local Office or by representatives of 
a department of the Workmg Body of NERC may be carned out at request of the 
Charman of NERC or Comrmssroners, on the basis of analysis of the reportmg data and m 
other cases 



Procedures for Control of the Ltcenstd Acbv~ty 
Draft 25/08/97 

3. Authority of NERC R e p m a t i v e s  Dlrnnp Revrews of the Licensed Actxvrty of the 
Licensees. 

3 1 Accorhng to the Paragraph 4 1 of Condrtrons and Rules of Canylng Out the Licensed 
Actrvlty NERC and rts authonzed agents have the nght of access to the hcensee's terntory 
and to rts equrpment and documents for mspecbon of rts lrcensed acbvity 

3 2 Revlew is carned out on the grounds of a letter rssued by NERC, whch should contam a 
lrst of authonties of NERC representatrves 

The lrcensee shall render necessary assrstance to NERC m the course of rnspectlon of its 
lrcensed actrvrty 

3 4 Dependmg on the degree of vlolatrons revealed the authonzed employees have to regster 
and send matenal to the Comssron  

4. Procedures for Carryln Out Reviews of the Jxensed Actrvltv of Lrc- 

4 1 D u n g  a planned or beyond the schedule revlew of the lrcensed actrvrty of lrcensees an 
authonzed representatrve of NERC acts wthm the framework of hs/her authority 
accordmg to Conhtrons and Rules of Carrylng Out the Lrcensed Actrvlty 

Results of a revrew are regstered by an act m two copies whch are to be slgned by an 
authonzed representatrve of NERC and by a representatwe of the hcensee In the case of 
vlolatlons of Conhtions and Rules havlng been revealed the paragraphs or chapters, whch 
the llcensee has vrolated, should be adduced m the act The act may contan also other 
comments and suggestrons as to carrylng out the licensed activlty One of the coples 1s to 
be sent to NERC 

4 2 A copy of the notrce on vlolatron of Cond~trons and Rules is rncluded rnto the licensee's 
file by the Department of Licensrng and Pncmg 

4 3 Departments of Local Offices and of Lrcensmg and Pncing prepare a file on vlolatron of 
or non-comphance wth  Condltrons and Rules for consrderation by the Cornrn~ssron 

4 4 The Commrssron considers the file on vlolatron of or non-complrance wrth Conditrons 
and Rules and makes the relevant decisron wth  settmg the term for ellmation of these 
vlolahons 

4 5 The Secretanat sends the Resolution or the Order of the Comrmsslon to the lrcensee The 
copies of the Resolutron or the Order are gven to the department whch have prepared the 
file for the Comrmss~on's consrderatron and to the relevant Local Office of NERC 



Procedures for Contml of the L~cmscd Acbwty 
Draft 25/08/97 

1 General Provis~ons 

1 I Procedures for Control of the Licensees' Compliance with Condhons and Rules of 
Carrying Out the Licensed Act~v~ty are developed on the basis of the Provisions on NERC, 
approved by the President's Decree of 3/14/95 #213 and accordmg to Condit~ons and 
Rules of Carrying Out the Licensed Activity 

1 2 Review of the licensed achv~ty of business entities whch have obtamed licenses at the 
National Electncity Regulatory Comrmssion of Ukrame (NERC) is camed out by 
representatrves of NERC accordlng to Chapter 4 of ConQtions and Rules of Carrylng Out 
the Licensed Activity of Electncity Generation, Transrmssion and Supply (referred below 
as Conditions and Rules) and according to the present Procedures 

1 3 NERC may start a review of the licensed activity of the lrcensee at its own lnltiative or 
after a complaint of any h d  party, if the k r d  party has reasonable grounds 

1 4 NERC monitors compliance of licensees with ConQtions and Rules, analyzes reports 
submitted by lrcensees and may at any tune check the licensed activity or accounting files 
of the licensee, and also to ask assistance of other competent bod~es m such checks 

2 Working Out and Approval of Schedules for Review of the Llcensed Activ~ty of 
Licensees T e e s  of Revlews 

2 1 NERC cames out reviews of the licensed activity of a licensee accordlng to a plan or 
beyond the schedule 

2 2 Planned reviews of the licensed actlvity are carned out by authonzed persons (Local 
Offices of NERC) according to annual schedules of revlews, approved by NERC and 
developed by the Department of Local Offices, which should Include all licensees 

2 3 Schedules for planned reviews have to be worked out talung Into account schedules of 
checks of the licensees by local departments of the Antimonopoly Cornmrttee 

2 4 NERC carnes out reviews beyond the schedule of the licensed actrvity of licensees when 
complarnts and requests £?om licensees, electricity consumers, representatlves of 
.L\ntimonopoly Committee, Minenergo, etc are cons~dered, and also in the cases when 
NERC or NERC's Local Office rece~ved information on a violat~on of Conditions and 
Rules of canying out the llcensed act~vity committed by a licensee 

Reviews beyond the schedule by representatlves of a Local Office or by representatives of 
a department of the Worlung Body of NERC may be carned out at request of the 
Cha~rman of NERC or Comrnlss~oners, on the basis of analysis of the reporting data and in 
other cases 



Procedures for Gmml of the Ltcensed Act~vlty 
Draft 25/08Ml 

3 Authontv of NERC Representatives Dunng Revlews of the Licensed Activ~ty of the 
Licensees 

3 1 Accordmg to the Paragraph 4 1 of Conhhons and Rules of Carrylng Out the Licensed 
Activity NERC and its authonzed agents have the nght of access to the licensee's terntory 
and to its equipment and documents for mspection of its licensed acbvity 

3 2 Review is carned out on the grounds of a letter issued by NERC, whch should contain a 
list of authorities of NERC representatives 

The licensee shall render necessary assistance to NERC m the course of Inspection of its 
licensed achwty 

3 4 Dependmg on the degree of violations revealed the authonzed employees have to register 
and send matenal to the Cornmssion 

4 Procedures for Carrymg Out Rev~ews of the Licensed Activ~ty of L~censee~ 

4 1 Dunng a planned or beyond the schedule revlew of the licensed activ~ty of licensees an 
authonzed representatwe of NERC acts w i h  the framework of h ske r  authonty 
accordmg to Conditions and Rules of Carrying Out the L~censed Activity 

Results of a review are registered by an act in two copies whch are to be signed by an 
authonzed representative of NERC and by a representatwe of the licensee In the case of 
violations of Cond~tions and Rules havlng been revealed the paragraphs or chapters, whch 
the l~censee has violated, should be adduced m the act The act may contarn also other 
comments and suggestions as to carrying out the licensed activity One of the copies is to 
be sent to NERC 

4 2 A copy of the notice on violation of Conditrons and Rules is included into the licensee's 
file by the Department of Licensmg and Pnclng 

4 3 Departments of Local Offices and of Licensrng and Pncing prepare a file on violation of 
or non-compliance w ~ t h  Conditions and Rules for consideration by the Comm~ss~on 

4 4 The Comss ion  considers the file on violat~on of or non-comphance with Conditions 
and Rules and makes the relevant declsron with settmg the term for elmination of these 
v~olat~ons 

4 5 The Secretanat sends the Resolution or the Order of the Commission to the licensee The 
copies of the Resolut~on or the Order are given to the department whch have prepared the 
file for the Comm~ss~on's consideration and to the relevant Local Office of NERC 



Proccdurrs for Control of the Licensed Actlnty 
Draft 25/08/97 

5 Monitonn~ Elimination of V~olations of Cond~tions and Rules of C w n g  Out the 
Licensed Activitv and Compl~ance with Resolutions or Orders of the Commission on 
El~mination of Violations 

5 1 Monltonng of the licensee's compliance with resolutions or orders of NERC on 
ellmlnation of violations of Conditlons and Rules is carned out by the Local Office of 
NERC on the terntory of whlch the licensee IS located 

The Secretanat controls the term of compliance with resolutions or orders of the 
Commission 

5 2 The relevant Local Office of NERC reviews the reasons for non-compliance of the 
licensee w t h  a resoluhon or an order of NERC on e l m a h o n  of violation of Conditions 
and Rules If the licensee faled to prove h s  case then the Local Office prepares a new file 
for Commission's considerahon 

5 3 The Commission considers files prepared by departments of the Worlung Body of NERC 
or by a Local Office of NERC on non-compliance with a resolubon or an order of NERC 
and can set a new term for elunlnation of violation of Conditlons and Rules, and the 
Secretanat sends a wntten notice on that to the licensee The copy of the notice is sent to 
the department or to the Local Office of NERC whlch have prepared the file for the 
Commission's consideration 

5 4 If the licensee cannot e l lmate  vlolatlon of Conditlons and Rules m trme because of 
justified objective reasons and informs NERC on that m wntmg, the Comrnlssion may 
postpone the term for elirnmation of vlolatlon of Conditions and Rules, and the Secretanat 
sends a wntten notlce on that to the licensee The copy of the notice is sent to the 
department or to the Local Office of NERC which have prepared the file for the 
Commission's consideratron 

5 5 In the case when the licensee complles with a resolution or an order of NERC on 
elimination of violation of Conditions and Rules the licensee sends a wntten notice on that 
to NERC and to the authonzed representative of NERC who reviewed the licensee 

NERC confirms the licensee's complrance with a resolution or an order of NERC on 
elimination of violation of Con&tlons and Rules, and the Secretanat sends a wntten notice 
on that to the licensee The copy of the notice is sent to the department or to the Local 
Office of NERC which have prepared the file for the Commiss~on's consideration 

5 6 A11 matenals relevant to revlews of the llcensed actimty should be kept in the licensee's 
file 



Procedures for Control of the L~censed Acbvlty 
Draft 25/08/97 

5 Monitoring Elimahon of Violations of Cond~tions and Rules of C ~ n g  Out the 
Licensed Activlty md Compliance d Resoluhons or Orders of the Commission on - 

5 1 Monltonng of the licensee's compliance with resolutions or orders of NERC on 
eluninat~on of wolations of Cond~tions and Rules is camed out by the Local Office of 
NERC on the terntory of whlch the licensee is located 

The Secretanat controls the term of compliance with resoluhons or orders of the 
Commssion 

5 2 The relevant Local Office of NERC reviews the reasons for non-comphance of the 
llcensee wth  a resoluhon or an order of NERC on elmnation of violation of Conditions 
and Rules If the licensee failed to prove h s  case then the Local Office prepares a new file 
for Comrmssion's consideration 

5 3 The Commission considers files prepared by departments of the Worlung Body of NERC 
or by a Local Office of NERC on non-compliance wth  a resoluoon or an order of NERC 
and can set a new term for elirmnabon of vlolation of Condhons and Rules, and the 
Secretanat sends a wntten notice on that to the licensee The copy of the nohce is sent to 
the department or to the Local Office of NERC whch have prepared the file for the 
Commission's consideration 

5 4 If the licensee cannot e l m a t e  vlolation of Condtions and Rules m tune because of 
justified objective reasons and Informs NERC on that m wntmg, the Comrmssion may 
postpone the term for e l m a t i o n  of violation of Condhons and Rules, and the Secretanat 
sends a wntten notice on that to the licensee The copy of the notice is sent to the 
department or to the Local Office of NERC whch have prepared the file for the 
Commission's consideration 

5 5 In the case when the licensee complies w~th  a resolution or an order of NERC on 
elimination of violation of Conditions and Rules the llcensee sends a wntten notice on that 
to NERC and to the authonzed representatwe of NERC who reviewed the licensee 

NERC confirms the licensee's compliance wth  a resoluhon or an order of NERC on 
ellmination of vlolation of Conditions and Rules, and the Secretanat sends a wntten notice 
on that to the licensee The copy of the notice is sent to the department or to the Local 
Office of NERC whch have prepared the file for the Comrmss~on's consideration 

5 6 All matenals relevant to reviews of the licensed actmty should be kept in the licensee's 
file 





Issues for Discussion 

Calculation of the profif tax 

r- 

1 Separate accounting for different kinds of the licensed 
actlvlty IS necessary for regulation of tanffs, but the separate 
tax accounting is not necessary 

2 Subsidy certificates for compensation of losses related to 
electricity supply to the privileged consumers, some groups 
of residential consumers and agr~cultural producers, to 
electricity suppliers at regulated tariff 

The role ofpl-rce zn,spectror?s wlth respecl to 
pl-zczng conlrol in the electrzcal power zndustry 

1 The retail prices at which electricity is sold by a regulated 
tariff supplier, are calculated according to the Electricity 
Law and Conditions and Rules of Electricity Supply at the 
Regulated Tariff 

2 Independent electricity suppliers are hcensed, and prices at 
which they sell electricity are not subject to pnce regulation or 
control 

3 The control of prices at which electricity is sold by principal 
consumers to subconsumers 



Suggestions 
I 

1 Do not apply VAT on electricity or any parts 
of its cost until development and adopting of 
the relevant normative documents 

2 Create a special worklng group for preparation 
of normative documents on VAT payments for 
electncity with participation of the Mlnlstry of 
Fmance, State Tax Administration and National 
Electricity Regulatory Commission 

3 Alternatives for VAT Calculation 

Calculate and pay VAT for the total cost of 
electricity only at the supply level (to final 
consumers), taklng in to account the effective 
legislation in this case the zero VAT rate for 
fbel should be taken Into account, that would 
requre complex ca.lculations 

Fix annually or monthly percentages of 
electncity sales to residential consumers (that is 
not subject to VAT) for generatmg companies, 
mam and Interstate network and local network 
(these percentages will be different for each 
level because of technological losses) 



1 3. Problems with VAT payments by generating companies I 
3 1 There will be no VAT for electricity sold to residential 

consumers, but it is very difficult to separate the portion of 
electricity to be sold to residential consumers at the level of 
generating companies 

3 2 The total state of the economy created the situation when 
generating companies receive cash payment for only 6- 10% 
of the cost of electricity they produce The payment of VAT 
even for the really added value (10-15% of the cost of 
electricity transmitted to the network) will result in the serious 
decrease of cash available to the generatmg companies 

1 



2. Problems with VAT payments for electric~ty transmission 

I 

2 1 Both at the level of main and inter-state network, and at 
the level of local networks it is very Qfficult to separate 
electricity for consumption by residential consumers 

- 

2 2 Now it is required to pay VAT on electrlaty 
transportatlon by oblenergo network for suppliers at non- 
regulated tariff Such transportation IS regarded by tax 
authorities as service But the cost of this transportatlon 
presents an inseparable part of the cost of electrlaty that is 
not subject to VAT VAT payment creates an unfalr 
situation for suppliers at non-regulated tariff with respect to 
competition 



Issues for Discussion 

Calculatzon of VA T for electrzczty 

1 .  Problems related to electrlc~tp supply 

Considerable number of electricity consumers are 
subconsumers of others - principal consumers Costs of these 
prinapal consumers for transmlss~on and supply of electricity 
have to be compensated 

1 I Can such compensation be regarded as payment for an 
addit~onal servlce subject to VAT. 

1 2 A port~on of electricity purchased by a principal 
consumer is purchased for his own purposes, and another 
portion - for consumption by subconsumers among whom 
there are as a rule some res~dential consumers It is unclear 
how VAT should be calculated in this case Because of 
technological losses of electrlc~ty in the network it is very 
d~fficult to separate port~on of electrlc~ty consumed by 
residential consumers at lower levels, from electricity used 
by other (non-residential) consumers Such separahon will 
requne development of special procedures and normative 
documents 



Issues for Discussion 

( Calculation of VA Tfor Electricity 

Structure of payments for electricity 

1 1 Consumer of a Regulated 
I 

Tanff Suppl~er I 
t 

Regulated 
Tariff Suppl~er 

1 Consumer of a Non- 1 
Regulated Tanff Supplier 

I Non-Regulated I 
Tanff Supph er 

BESTA VAJLABLE COPY 



Issues for Discussion 

b Calculatzon of VATfor Electrzcity 

Structure of the electricity price 
(for the regulated tariff supplier) 

Purchase pnce of 
elect ncit y 
adjusted for 
normative 
technological losses 
of electricity at the 
relevant voltage 
class 

Tariff for 
electricity 
transmission by 
local network 

T d  for electricity 
supply at regulated 



Hagler Badly d- 



MEMORANDUM 

To H Thornber L Dulnev 

CC D Wolcott 1 Stanfield A Goncharenko. S Gollhova 

DATE August 20 1998 

S~IBJLCI Comments on PWG-25 draft of 08 04 98 "Sale and Agency Agreements" 

TI115 I \  i n  thc follow-up of comments related to the development of relationship in the 
Wholede Clectricity Market bdsed on Sale and Agency Agreements 

Itcgdrd~ng ~oncerns that the generdting conlpanleq will start sulng the suppl~ers, lt should 
hc r~mlndcd t h ~ t  dccording to Section 75 of the Clvil Code of Ukaine (CCU), the 
,tgenLy dgrccmtnt is perfornlance by ont I'drty (the Agent) on its behalf but in the 
iiitcrc\t\ d11d for a conipcnsdtion of the other Party, of any legal actlons Such legal 
,~ctions clccording to tlic propo4ed by the Working Group drafi of mod~fications and 
~lnendments to the Wholesale Electr~clty MdrLet Members' Agreement, lnclude 

to rcccivc clcctr~city Iron1 t h ~  gcncr'ltorq dnd sell it to the quppliers, 

to c,irrjl ou t  cI ,~ln~~ng clnd wing work in thc interests of Parties to the Agreement 

1 he 111crdl con\tructioii 01 the proposed niodificdtlons Implies that thc above Icgd dctions 
41c ~ntcrrcl~itcd &ind thcrcforc bindlilg for both the generators and Agent This incdn5 that 
if  the g~ncrating conipdiiy clrlinis on 11s own it w11l v~olate the Agreement (except for the 
cdscs whcr~  the Agent docs not cdrry out cldlniing work at all) 

As for collcctlng the rodd tax from NDC the charge will certainly decrease as ~t w~l l  be 
charged on the funds NDC receives as payment for its services rather than the gross cost 
of electricltv sold by it as 11 is being done currently With regard to the argument on the 
road tax imposed on the cost of services for high voltage electr~c~ty transmission 11 was 
also collected though from another legal entlty When Uhrenergo IS set up, ESE 
Uhrelehtoperedacha wlll be wound up and calculation of the road tax on services will 

in no way impdct the wholesale market prlce 

The main adverse effect from the electnclty sale arrangement based on the present sale 
agreement where NDC receives the property right for electricity, IS the following 

Under the Agreement, the responsibility of NDC as the purchaser of electricity, to the 
generatme companies is restricted solely by funds on the WEM allocation account This 
means that the generating company can not clalm or sue NDC for failure to pay for 
electric~ty sold as the liability to pay arises from the moment the funds are transferred 
by the suppliers to the WEM account This also makes it impossible for the generating 
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company to defer tax payment, as the company according to the present agreement is 
not legally entltled to sue (because 11s rlghts are not v~olated) As a result, the power 
generators are not claiming against NDC inasmuch as, according to the present Agreement 
their rights are not v~olated by the Natlonal Dispatch Center NDC does not sue the 
suppliers because knows that nobody will claim against it and funds that it rece~ves to 
the WEM current account will be sufficient to live The suppliers (oblenergos) make no 
calculations required to purchase electricity and do not sue thelr consumers because NDC 
brings no respective actlons aga~nst then1 Oblenergos' cash demands are sat~sfied though 
providing the]. nttworhs to independent Suppliers It looks lihe nobody except for 
generating companies IS concerned by cash collection 

Regard~ng payment of the state tax for bring~ng an action to the Court of Arbitration the 
stdte wlll never give i t  up firstly becduw this is money that supports courts of Uhralne 
and stcondly the exclusion in one cd\e may prove to be systematic in the whole system 
Th15 relates to the state tax payment delcr for a period through the end of the court s 
trial of a case This w~l l  entitle the gcnerat~ng companies to appeal to the court and 
suspcnd tl~elr tax commitments In order to completely solve the problem of the 
national duty payment, it 19 required to envisage" the creation of the standing Court 
of Arbitration (non-stdtc court) In t h ~  pending Act "On the Basis for the Wholcsale 
I:lcclr~city Marhct Operation ' 

Act~ng lcgisl,.~tion of Uhr~lnc provldc~ an opportunity for the prosecutor to appcal to 
t l l ~  COLIII (without paying the \tdtc tax) Accord~ng to Article 2 of the Arb~tration and 
1'1occdural Codc of Uhrainc t h ~  prowcutor appcals to thc court in the lntercst of the 
\talc In the appl~catlon it  4~ould b~ indicated the body authorized by the state wluch 
pcrforms rclcvant functions in disputc rciatlonshlp This means that the state bod) (in 
thls cdse 11 n14y be only the nonlinal owncr of a state enterprlse - Mlnenergo) has to 
appcal to the prosecutor wlth the motion for the appeal to defend the interests of one 
state enterprlse against another one with share belonging to the state (Minenergo) This 1s 
hard to imagine Moreover the matter on prosecutors' appealing in order to defend the 
state s interests IS rather questionable and is be~ng considered by the Constitutional Court 
of Ukraine 

The statement that the Uhrenergo s tax bu~den will increase rn the course of t rans~t~on 
from the sale to agency arrangement has no legal grounds VAT will be pald not as a 
result of changes of the scheme of relationsh~p between the WEM members, but due to 
introduction of VAT for electric~ty sale transactions, from 01 01 99 The VAT sum under 
agency will be paid only with regard to the compensation amount received by Ukrenergo 
for performing funct~ons as the Agent and the statement saylng that if sale arrangements 
remamed, these funds would be received by the generators, has no legal grounds 

Hagler Bailly 
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To Chalrman Buttslo, Comm~ssioner Goncharova, Comm~ss~oner Grldasov 

CC D Wolcott, J Stanfield, P Mull~gan, A Parinov, H Thornber, L Dulnev 

From Sv~tldna GollLo~ A 

D A ~ L  06/03/98 

Subject Energomarket Members Agreement Modlficatlons and Amendments 

Over tht last three months the Hagler Bailly consultants have been tahing part in actlvitles designed to 
c h ~ n g t  and amend the Cncrgomarhet Mcmbcr5 A g ~ ~ ~ m c n t  The preliminary work has been completed 
by Mdy 25 1008 and all relei mt  n~a tc r i~ l \  have btcn referred to the Worhing Group and the 
Minenergo s 4cn1or ~~ l rmr lg tn~~nt  

As tllc Agrceillent related work has ld4ted lor a long time it has been deemed necessary to Incorporate 
recent chmges In the present Uhralnidn law and primuily the Cablnet of Ministers Resolution 508 of 
Aprll 1 8 1098 'On Approving Ukrainian Power Sector Financial Recovery Plan" 

Alllong tht is\uc\ 01 primar} importance stipuldted in the Plan is the transfer of the Energomarhct 
1 unds Adminl\trdtion function lrom NDC to the ncwly created "Encrgomarbct Cntcrprlse which 
4hould bt  ~n~p lc i~~cn tcd  by lul\  1 109X (Mlncn~rgo NCRC and NDC share thc responsibility for lt\ 
~mpltn~cntatlon) 

L)~\pltt I I U ~ I L ~ O U \  ]cmdrh\  mad^ hy tht con\ultdnt\ in respect of non-complimcc of thc suggcstcd 
A g r c e i ~ ~ ~ i ~ t  inodlficdtians md amcndmcnts w ~ t h  thc Cabinct of Ministers Resolution 508 of April 18 
1098 thc ISFUC oi transferring thc Encrgomarhet Funds Administration function from NDC to the 
'Encrgomarhet' Enterprise has not been settled yet 

1 d e ~ i n  ~t reasonable to suggest that YOU Mr Chairman In your capacity of the Worh~ng Group Co- 
chairman and Mr Bondarenho the Worhlng Group Co-chairman on the part of Minenergo make the 
dtcision to urgentlv revise the current version ofthe Energomarket Members Agreement to Incorporate 
the recent modifications and amendments and br~ng it in llne with the present law of Uhraine 

In my view the lssue of transferring the Energomarhet Funds Administration function from NDC to 
the "Energomarhet ' Enterpnse needs to be settled as soon as possible as the Draft Modifications and 
Amendments to the Energomarket Members Agreement w11 be referred for consideration to the 
M~nenergo s Balance Commission on June 6, 1998 and reviewed at the Energomarket Board Meet~ng 
on June 9, 1998 

On the part of Hagler Bailly we are prepared to continue working on the Agreement and assist NERC 
In any poss~ble way 

Yours sincerely, 
Svitlana Golihova 

C \Comnion\NERC\Memos\S Gol~ho\ a s hlemo to Butts10 Re Amendments to Energomarhet AgreementW GollzovaUune 3 1998 



A meeting on reviewing the Drafi Changes in and Amendments to the Energomarket 
Members' Agreement was held under the cha~rmanship of Z Buttsio, Chairman of the 
NERC, in the NERC building on June 8, 1998 Those present at the meeting were 
representatives of the NERC and representatives of the NDC, led by M Rachln, and 
representatives of Hagler Bailly Consulting 

The meeting was called because of the difference in opinions between NDC and some 
lawyers proposed by the Working Subgroup M Rachin does not agree with wordlng of 
those clauses of the Agreement that stipulate the poss~b~llty to transfer the funct~on of the 
MTA dnd SSA from the competence of NDC to a thlrd party (enterprise "Energomarbet") 
131s remarks are that the provisions of these clauses can be interpreted as such that empower 
the WEM Board to transfer the functlon of MFA from NDC to a third party thus separating it 
from the function of the SSA It was proposed to make wording of these clauses ldentical M 
Rachln and WCM s Chlef Accountant expressed their oplnion that functions of the MTA md 
SSA should be united into one function and be called Market Financial Operator Besldes an 
oplnion was expressed on the behalf of NDC that while uniting the NDC and SEC 
"Uhrclehtroperedacha" Into the state enterprise "Uhrenergo" it would be good to separate 
irom its structure subdivisions which are today engaged, in NDC, in servicing WEM and to 
set up enterprise "Energomarket" on their basis In this case, enterpnse "Energomarket" shall 
be given the functions of Commissioner, Market Funds Administrator, Settlement System 
Administrator Secretariat and conduct of complaints and claims that is, enterprise 
"Uhrenergo" retains functions of Dispatcher and Network Owner 

T Shapovalova, Chlef Acoountant of Energomarket, suggested that the scheme of electnclty 
purchaselsale be revlewed on the basis of a commission contract She proposed the scheme 
by which electricity purchaselsale will be camed out only by Generators and Supphers The 
NDC (enterpnse "Energomarket") w11 service h s  purchaselsales, determine the wholesale 
price, prepare load schedules, etc , that is, w l l  fulfill the same functron as it does today In 
thrs case, electricity shall be purchased not in a centralrzed way through the NDC, but on the 
basis of multilateral agreement on joint actlvity Accounting of jornt activity will be effected 
by the NDC WEM's funds admrnrstration will be camed out by the Market Banker as a 
trustee, and movement of funds will be managed by WEM's Financial Operator Enterpnse 
"Energomarket" will be responsible for conduct of complaints and claims and operation of 
Secretanat 
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Buttsio made conclusions on advantages and shortcomings of the current Agreement and 
proposed draft changes and amendments, having noted an advantage of the draft in respect of 
transfer of property nght, tax payments, centralized conduct of clams and cornplants 

Other NERC's representatwe noted that any changes in the Agreement can't solve the cnsis 
of payments in the power sector 

K Yemelyanov 



Memorandum 

To Valentina Boiho Lev Doulnev Dav~d Wolcott, Jim Stanfield 

c c  Irina Yegorchenho Andre) Kononov 

From '3vetlana Golihova 

Subjut Coinmtnts on An~endments and Supplements to the Energomarket Members 
Agreement based on the Working Group meeting of the WEM Board of 
November 1 l 1 997 

1 4mcndmentc to the Agreement regarding thc ndme of the Energomarket State Enterprise 
~ontrdd~ct  tllt Law of Ukraine No 6 1 3\06 - BI' of 1 8 December 1996 On Ratification of 
1Iic Agreement of Cluardnty between llhrainc and EBRD" (the Uhralne Electricity Marhet 
D~vclopmcnt I'rolect) I'rcs~dcnti~l Decrees N o  244\94 of 21 May 1994 and No 853\97 of 
10 August 1097 the cabinet of Minister\ Iicsolutlon No 81 6-p of 
2 Novenlbcr 1004 the rcrn~\  and Rules of Cntrepreneurlal Activities on Wholesale 
Electr~clty Supplies m d  EMA Tor Instmcc the Pres~dential Decree of 19 August 1997 
cdllcd for creation of the EiicrgomaLct Stale Lnterprlse to operate as a despatch centre for 
the IJLnin~,in ~ntcgratcd powLr svstcm dnd provide for operations of the wholesale 
~lcetr~city inclrkct as pi I 1/71 H h o l c  w l c  c Ic L I I  I L I I ~  murket member\ ugrecmcrzt 

2 #2 2 ( I o t l l ~  I'rerlmbl~) 01 Amcndmcnts and 5upplen1ents this cannot bc accepted since 
N1 C 111 .~eeord,~ncc w ~ t h  tllc I crnm\ dnd Iiulc\ for clcctricitp supplies by main md 
intcr\tdtc grid4 (Item? 2 3 and 2 5) and CMA shall ~nteract wlth the Energomarbet Statc 
l,ntcrpr~sc .is per d scparatc agrccmcnt which \hould exist between ESE and NEC Terms 
and cond~tlons of \uch an agreement mu51 bc coordinated with NERC 

7 #3 2 ('I o Part 1 Introduction) of Amendments and Supplements this cannot be accepted 
(see Item 1 of the Comments) lmplication of the term of "Energomarhet State Enterprise' 
\hould be provided in con~pliance u ith the Presidential Decree of 19 August 1997 Item 2 
' a wherein it is set out that ESE shall operale as a de~patch centi e for  he Ukrurnrun 
Iniep urcdpowcr \y\tenz andpr ol)zde foj opcralron5 of !he ~lhole~ule  electrrcrtj~ market us 
per the ~ ~ h o l e ~ u l e  electrrcrty nzurkci mcmberr ugreement 

4 #3 3 (To Part 1 Introduction) of Amendments and Supplements the exlst~ng Agreement 
specifies the term of "subsidiary" though what was meant was "affiliated company", that 
IS a holdlng company or a daughter enterpnse 

5 The Agreement does not spec@ the terms such as "debtor" and "debt" as their use is 
common to international practice The term of "penalty" may be used if penalty sanctions 
are legally specified for all consumer groups Including residentla1 consumers 

6 The Subject of the Agreement and obl~gations of Energomarket members as m 
Amendments and Supplements Item 2 1 Explanation should be given to why other parties 
of the Agreement will exist in addition to the market members 
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7 NDC s respons~bllities This IS the most complicated item that was always bnnging 
misunderstand~ng among the Worhlng Group members Because the Law "On Electric 
Power' adopted bv the Supreme Rada after the third reading construes "energy" as a 
commodity' and the relations between WEM members and customers must be based on 

the provisions of the purchase-and-sale agreement the role of ESE should be clmfied In 
terms of these relations 

S Unfortunately, until now, there IS a misunderstanding between WEM members In the Issue 
of treating ESE as a Buyer of electrlclty from generators and slmultaneously as a Seller of 
electrlcltv or ~lhether rt $hull oper utc ur an uqcnt in electr~cltypurchuse and yule 
L I ~ I  L C I I I C I ~ I  ~ C I U  C ' L ' I ~  gene) utor 5 und \upplrcr 5 Members of the Board cannot strlctly define 
legal relations between generation and supply This Issue has become particularly 
~nlportant after Issuance of the Law of Uhalne On Income Tax of Enterpnses" of 
05 22 97 According to Artlcle 12 1 1 of thls Law, enterprises can reduce the value of the 
rLvenue for the reporting perlod for the value of the shipped goods if a Buyer of these 
goods dcldys n t ~ 1 ~  pdynlent without agreeing it with the tax payer This reduction is 
poqslble 11 delay of the payment for the shlpped goods exceeds 30 days from the date set 
up In the Agreemenl terms and the payer appealed to the court (arb~tration court) 
reg~rding pdynlent collection from such a Buyer 

0 I t  mahcs no scnse for clectriclty generators to mahe any of the arbitrat~on exceptions 
w~thout appealinc! to the court, since in this case they should pay taxes for the full value of 
~ l c e t r ~ c ~ t y  sold to the mahet regardless oi whether they have recelved the money or not 

10 111e eflcctlve I ax and Clvrl Law doe4 not cnvirage such types of wholesale purchase and 
wlc dgrceillcnts accord~ng to which el~ctrlelty purchase and sale are effected in the 
M'holc\,dc I,lcctr~c~ty Marhct In othcr words thcrt are no cxceptlons whlch would allow 
3 t a ~  paver rn person of clectr~city generdtor to rcgulate a doubtful or bad arrears which 
hdvc oe~urrcd tllroug11 no fault oJ gcnerators 

1 1 NDC has bcen proposed to introduce changes to the Agreement which would turn 
electricity purchase and sale relations between Generators and ESE, and ESE and 
Suppllers into direct relations between Generators and Suppliers Unfortunately, the 
proposed changes do not conslder the effective provisions of the Agreement where ESE 
cannot be rel~eved from the obligations to purchase electric~ty fiom Generators and sell it 
to Suppllers 

I 1\12\97\MW\n1ch\amenema doc 
OS~tdubov~h\Common\NERC\CommentsWov 13 97 
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To I) M'OLCOTT, I S I A ~ ~ I C L D ,  S G O L O ~ O V A  

CC H THORNBER, L DLILNCV 

F~toni Y ERICL\ ANOV 

1)src 07 09 98 

1 I 1 M c c ~ r v c  o x  I w c s  or CNERGOMAR~ERT MEMBERS' AGREEMENT 

4 111c~t1ng on rt\lcwing the Draft Changcs in and Amendments to the Energomarhet 
hItmb~r4 Agrtcment mas held under the chairmanship of Z Buttslo, Chairman of the 
NCliC in the NCRC building o n  lunc 8 1098 Those present at the meeting were 
~tprc\entat lv~\  of the NCItC and rcprc\entatlvc\ of the NDC led by M Rach~n m d  
icpre\cntatlvt\ of I Iaglcr Bai11y Con\ulting 

I he ~ncct~ng w,ls callcd bccnu\c of t h ~  d~ffcrcnce In oplnions between NDC and some 
I,i\vycrs p r o p o d  by the Worhlng Subgroup M lidchin does not agree w ~ t h  wordlng of 
tho\c clrili\~4 of the Agreement th,~t \tipul,~tc the possibility to transfer the function of the 
MI A and $\A froin thc c o i ~ ~ p ~ t e ~ ~ c e  of NDC to a th~rd party (enterpr~\e "Energomarhet') 
1114 I L I I I L L ~ A \  drc tllrif tht provl\lon\ of t h ~ \ e  clau\e\ c m  be Interpreted as such that einpowcr 
thc MIIIM I3o,1rd to trandcr the function of MI A Irom NDC to a thlrd party thus separating i t  

flom t I 1 ~  1~1n~llon 01 the $$A I t  wa4 propo\ed to mahc wording of these clauses idcntlcal M 
lZ,ichin 'ind M'I M \ ( hrtI /\ccountL~nt c\rpr~\\cd tllc~r opinlon that function% of the MFA md 
5 5 4  \hould hc u n ~ t ~ d  Into onc fun~t lon  .lnd be ~al lcd  MfiLet rinancial Operator Besldes an 
opliilon \+'I\ c~pre\\ed on the behalf of N I X  that while unlt~ng the NDC and SCC 
(Ihrclchtropcrcdacl~a Into the \talc cntcrpr~\c Uhrcnergo' it would be good to separate 

f~oin ~ t c  \tructurc \ubd~vl\rons which arc toda\ engaged in NDC, In servicing WEM and to 
\ct up cntcrprlw 'Cncrgomarhct on thc~r  bas~s In this case enterpr~se "Energomarhet" shall 
bc given the funct~ons of Comnllssioncr Marhct Funds Administrator, Settlement System 
Adininistrator Cecretariat and conduct of complaints and cla~ms that is enterpr~se 
Uhrcnergo retains functions of Dispatcher and Network Owner 

T Shape\ ale\ a Chief Acoountant of Energomarket suggested t h a ~  the scheme of eiectricltv 
purchasefsale be reviewed on the basls of a commiss~on contract She proposed the scheme 
by wh~ch electr~city purchaselsale will be carried out only by Generators and Suppl~ers The 
NDC (enterprise 'Energomarket") w ~ l l  service this purchase/sales, determ~ne the wholesale 
price prepare load schedules, etc that is will fulfill the same functlon as ~t does today In 
this case electnclty shall be purchased not in a centralized way through the NDC, but on the 
basis of multilateral agreement on Joint activ~ty Accounting of jo~nt  actlvity will be effected 
b\ the NDC UEM s funds administration will be carried out by the Market Banker as a 
trustee and movement of funds will be managed by WEM's Financial Operator Enterprise 
"Energomarhet will be responsible for conduct of complaints and clalms and operat~on of 
Secretariat 
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Butts10 made conclusions on advantages and shortcomings of the current Agreement and 
proposed draft changes and amendments, having noted an advantage of the draft in respect of 
transfer of property rlght tax payments centralized conduct of cla~ms and complaints 

Other NERC s representative noted that any changes in the Agreement can't solve the cnsis 
of payments In the power sector 

Hagler Bailly 
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electrlcit~ b) it trom Genrlcltulb, the ~ o m m i ~ s i o n  ~on t l ac t  for strlrr the1 eof 

(c) qudntify the financial obllgdtions ot the ESE, Generators and blain (c) detennlne the financial obligations of the Despatch Operator W, 
and Intelstate I-Ilgh Voltage Netnorh Operators as approprlate In respect Generators and an enterprise whlch IS owned by Main and Interstate 
of the pro\ islon of Ancillary Sell ~ces, H ~ g h  Voltage Net\\orbs 0pw&e+s as appropriate in respect of the 

pro\ lslon of Ancillary Senl~ces, 
(d) quantity the financial obligations of the ESE in respect of the Main 
and Interstate Hlgh Voltage NetnorL Operators and the reco\ ery of those ( r l )  tktet mrttefinrrncral oblrgcirrom of the AQGw Marker Ftrnd~ 
costs from Marhet Members, and rlr/nlrtl~str crtor ~ ~ n d  Setrlentent S'lsrenl Ar/tnrnrstrcrtor to the enterprrses 

I (  J I I C / I  01i 11 \la111 and Itltet Jtote High Voltcrge bTehoor ks and the 
I ecol ergJ oj the costs thet eoj by Aftit kef Menzbers 

(e) ensure the establishment, maintenance and efficient operatlon of the 
Marbet Operat~ng System (e) ensure the de\ elopment, establishment, nlalntenance and efficient 

operatlon of the Marhet Operating System, 

I t )  ~1tttlmlne the financial ~e\pon\lbillt\ of the Paitles to thl\ 
2 2 2 L L ~ L I S ~ :  all Palties to this 4grsement to ewrcise their authorit> Ac~t'tille~lt t c ~  the consecli~ence~ of non-pelfo1111~~nce 
s p e ~ i f i c ~ ~ l l ~  to encourage o h l i ~ ~ ~ t ~ ~ n s  

-I 7 7 + , ,  ri 3 3 C) - - b v  C ? . . - & r i d  

(a) the elfi~ient production ot electriclt) , 2 2' 2 To tuke into c orlsrde~ N ~ I O I Z  C I I I L /  S ~ L  I I I  e I espectrve bal~ince of 
rttter ests of et~strng crndpotetitrcrl Genet utot s anci Strppl~er s oj  

(b) the eif i~~ent  consumpt~on ot electricit} , electr rcrtj US \1  ell c i~  oj elecrt r~rty constrr?~ers by rneans of 
~r~tylet~~e~itcrrroi~ ancl rnlpr ovenlent of the t trles, systerrls and ag) eemetzts 

(c) the efficient transmission ot electriclt) , strp~rlcitetlrt~ the 4gt eenlent 

(d) international trade ith Externall} 7 3 7 ,  - - - ' .  
Interconnected Operators whelt: econonlic and beneficial to consumers 
ot tlectric energy In Ubralne, and 

(el opt~m~tl ~iltebtn~ent ~n neu plant and other assets 
and the ~siiirb~shment of e\lsting plants and assets lncludlng 
trdnbmlsslon net\\olbs 

2 2 3 beep under re\ le\i and prolnote the implementat~on, adnlinlstratlon 
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estlmatlon, dnd calculatloll ot pa) ments to Generatorb 5%!wkeZ 

3 3 Purcl~ase of I'vlaln and Inte~state I-Itgh Voltage Netnorh senlces on 
behalf ot those recenlng such sen  ices The purchase of blain and 
Interstate i11gh Voltage Net\\oih Senices shall be on the pnnciple oi 
Econom~c P~irchabe 

3 3 1 The f 91 shall entei into 1 llgh Voltage S e n  lce Agreements uith all 
omners of Maln and Interstate Hlgh Voltage Netitorh fac~l l t~es In Uhalne 
Caih 1I1gh Voltage ?enrice Agreement shall define unambiguously the 
nloneys whlch The ESE shall pa} to the oitners of the hfaln and Interstate 
I i ~ g h  Voltage Net\iork tacllities tor their ~ i se  and an) C o ~ e c t ~ o n  Charges 
to be indcie in respect ot ~ndn  ldual Marhet I'vlernbers and hots the costs of 
such agr~eintnts shdll be leco\tied iron1 hlarhet hlembers, and 

3 3 2 I he L'SE shall Iscotel the costs of Connection Charges made In 
rebpt"t of r l lq  indi\ idudl hla~htt hlember'b connectlulls to each hfaln and 
Interstate lhgh Voltage Net\\oth through a beparate charge mads dlrectli 
to the rele\ant Marhet hlembe~ The method tor de tenn~n~ng the charge 
tor connection shall be agreed I\ ith the NERC Such charges shall bs 
based oil the Coilnectloil Regl\ter nla~ntained b) the r z l e ~  ant h l a ~ n  and 
Interstate Iilgh Voltage Net\tolh Operators as defined In ~ t s  Hlgh Voltage 
5el vlce Agi tenlent 







3 7 The IISE shall agree the technical specitication for an\ nen N~GwAs- 
conilectlons to tile existing Main and Interstate High Voltage Neniorb 

I'ART I1 - hIARKET COMPONENTS PART 11 0RGAlVIS.I TIONAL AND LEGAL FRAMEFVORK OF 
THE IVHOLESALE ELECTRICITY k1ARKET 

4 Market hlembershlp 1 Rlarhet RIembership 

4 I ( oild~tionb of hldi htt h l e ~ i l b ~ i ~ l ~ ~ j ~  1 d ~ h  hldrket hlember agrees to 4 1 C orldirlor~~ of  \hrr kct , \ l ~ ' i ) z h ~ ~  ~111p 
d b ~ d t  by all the terins 0 1  th~s 4g1eement dnd the hldrket Rule5 rele~ant to LLILII \I~r~ket  l1e1)1hc1 (rglet.5 to uhrcle bj, trll rhe rerttzr of rhir 
that h ldrhet hlember 4gi t'e111e1if tii1~/1/1e l \ l ~ ~ ~  kt'/ Rule5 

4 2 Rules ior admlsslon of nen h lclrket hlenlbers 4 2 Rules for adnnission of new hlarhet Members 

4 2 1 Candidntts to1 market membership shall appl) to 4 2 1 Cand~dates for market membership shall submit to the Board 
thc 130,ird in d tom1 specified b) the Board The Board shall not undulj thelr applicatioils crrlri cirtrr~lll~~erlts to lhenz In a form speclfied by the 
discrim~nate against an) candidate In considering its application to become Board The Board shall not unduly discr~minate against any candidate 
d Market hlember In cons~dering its application to become a Marbet Member 

4 2 2 An) cdndidate setking to become a Market Member shall 
4 2 2 An) Landidate seeking to become a h iahs t  hlenlber shall demonstrate to the Boaid that it meets the follow~rlg crlte~ia 
demonstrate to the Board that it meets the iollo\~ ing crlterla 

(a) rlir L L I I I L J I L I U ~ ~  511~111 ~ I O ~ W J S  ( I  L l ~ e n s e  for the t r~ / i v i t y  in w h l ~ h  rt 
(d) the candidate shall possebs a License tor the actn ~ t )  In ~ i h l c h  ~t \itshes \ t  i s l l r~ to becolne tr ,\l~a ker Xlenlbrl, 
to become a hiarket klember, 





4 2 5 In the event oi any d~spute o\er  the Board's refusal to admit a Nen 
Member (although not on tht ternls of the hlembershlp Accession 
Agreement), a reference would be made to the NERC, \\ho \ill1 m d e  a 
dec~sloll 

4 2 6 Eustlng Mdrket hiembe~s shall iindertahe the process ~n 4 2 3, 4 2 3 
and 4 2 4 dbove when entering into a I~censed actlvlt) ~ h i c h  is ditferent 
trom the bdsis of the~r existing hlarhet hlen~bersh~p H o ~ e i  er, the process 
>hall be restllcted only to those elements nhich ha\e changed since the 
commr~~cement of the~r eustlng hlarhet hlemberbhip 

erlrrrpr rse 's seer1 I !  rrholrt N I ~ J  ter I r i s  N I I L ~ '  I e5er I J C I I I O I I S ,  rfler M ~ I L  h trr~ze 
rt sli~rll rrsslu~le the ilglits rrti(1 obl~gtr t~on~ (15 ~trplllr~lecl rrz thr~ 
4g1 eellleilt 

4 2 5 In the elent of any dispute over the Board's iefusal to adnut a 
Ne\i hiember, a reference \\auld be made to the NERC, who w ~ l l  make 
a declslon The ATERC s r1ecrs1011 In thrs tespect whhrch nzeets the 
I eqlrrr enterus of the trj~plr~cmr rrs to Its rrtlt~rrssron as ci hlcu kel Aier~lber 
~krrll be brrztlrng to the Bolo d 

4 2 6 11 lwrl t.Itrer rrlg rtlto rr Irce~tsed N L ~ I V I ~ J ~  ~t lhi~it  I J  cldfetent fi or?] the 
brrlrs of rt5 \lrrr ket A1et1lbc.t rlirp the Alember shtrll zrndettrrke the 
p t o ~ e s ~  111 4 2 2, 4 2 3 rr11r1-1 2 -1 (rbove 
Iri rh l~  el eilt crrljl srrch ,\let~lber 1tI11cIi IS tmclertnkrng Meltt rr~trvlty rhcill 
be crllocrrretl ret o \*otes 1111t11 ther e 1s ~lrfJiclent datrr for vote5 to be 
rrllo~rrte[l crcc or ~lr~tg  to Clrrrrse J 4 

42-8 4 2 7 -1 rleu ,\flu krt l\le~nbc.r  hull choose ~vhr~i t  of the Voting 
4 2 7 A new Market hlember n hlch 1s undertaking neb actn lt} shall be DII ec tor s ~t rthrrl its Clcrss sllull I epr esent rts rnter ests rrt the Borir ti 
alloc,itrd Lero votes iintll thert is sufficient data tor otss to be allocated \leetrilgs, rrtttl ~ 1 1 ~ 1 1  tiotIJfj1 the Ye~r etrn rrrt abolrt It rn ltlr rtrng ivithln 
a c ~ o l d ~ n g  to Sectlon 4 4 J el erl tl~r) s ajier s~gnritg thls Agreement 

4 2 8 A ntu hlarkrt klember >hall choose nhlch of the I1otl~lg Directors 4 3 Rules for hldrket hlember W~thdrawal 
\i ~thln ~ t s  Class shall represent 1t5 iilteresrs at the Board hleetlngs 

-1 \flu ket \leniber 111rry 11 lt1ltl1 c i ~ v  f i  0111 Mrrr ket hfentber shrp 
\ olrrrtt[u 11)) trt one s oli 11 (Ier 11 e, 
~ot~~pirlmr 11) 111 the el ertt of ~nlpositrorz of scrnctronr on I T  clue to 11s 

4 3 Rults lor hlarhet httmbet Reslgndtlon fcrrllu e to firljrll rtr nblrgcrtlotlr toulet the rig/ cement, 
111 the el e111 11 her1 this 4gr eel~terzt becomes ~r~effe~trve 



\1~ri X t . f  PLII ~ I C  I ~ L I I I O ~ I  b ) ~  (1eI1\ et 111s [ I  It'rt/ld~ eo11~11  Notr~e to the 
T ~ L  I etcrl rcrr of rlie B O ~ I I  el SZIL li it  1tl7(i1 ~ I ~ I ~ L I I  J I I C I I I  tuke effect 28 ~lrry~ 
rr/ter I ecerpr oJ the I I  I ~ I I C I I  el11 N I  Notrce by the Sect etcrt r~rt 7 he 

4 3 1 A hldihet blember shall b~ entitled at an\ time to resign from S e ~ i  ete11 I N [  ~ht111 notlj'j~ o f  S I I L ~  JJfrth~h e11tle11 ~ 1 1  PUI 11e.s to thrs 
blarhet hltmbersh~p by deli~ering '1 Resignation Notice to the Secretariat ot 4g1 ee111e1lf crild I ele\teri~t qo\*et i~i~ietikrl (rgencre5 
the I30ald and such resignation sllall take ettect 28 da) s afier receipt of the 
Res~gnation Notice by the Secretar~at 4 , > -  2 3 . *-.l 

4 3 2 A hlarhet Member ma) not resign from hlarhet hlernbership (and 
an) Resignation Not~ce deli\ered pursuant to Clause 4 3 1 shall be 
~ n e t t t ~ t i \ e )  i~nless as at the date its resignation itould otheniise become 
ettective ,111 sums due fro111 such hlarkrt hlember under this Agreement 
ha\e been paid 111 full including ,in\ administrati\ e costs incurred as a result 
of tht ~ t h d ~ ~ ~ \ \ a l  ot ~ L L C  h a hl~rhr  t hleti~ber 

4 3 3 Witllout pitjiidi~t to an) othtr clauses 111 this 
Agietment, dt the satne time as a person'b res~gnation as a Rlarbet hlembsr 
becomeb e!!tctive under Se~tlon such person shall also cease automatic all^ 
ro be a Pait) The l'arty shall be released and discharged from its 
obligations and liabilities under 1111s Agreertlent as a klarhet hlember, and 
each ot the othtr Pdrt~es shall t x  ieleased and discharged from its 
obligdtions dnd lidbi~itirs under ~1113 Aglec~neilt to S L ~ C ~ I  a perbon 

4 4 4  4 3 2 61 ctrse n Pctr ~ I L  I ~ N I I ~  1i11th~l1 LII I?S$  on1 the /I/Endcrne/ 
rer nlrl~utes the PI e ~ e i ~ r  &I eenlerlt rt ~htrll t etain rts oblrgc~tro~u to the 
other Pet1 tres to the &I eeenlent (15 11 ell N J  ohlrgatrons of the other 
\Ie11iher cir the 1)lonle11t of \eceJ srollfl on1 the IVEM Such oblrgcrtrotl~ 

~ J i ~ r 1 1  I et11~i1r1 e#e~rr] r 1itltr1 they] (/re r1let The r ~ghts  oJthe A4en1he1 
11 llr~ I1 llci~ 1cfi the I f  t.- \I  1 clerte~l to ele~lr I L I ~ Y  gene1 ~ 1 1 0 1 2  511]?p1}~ L I I I L I  
] )LO L I I L I  5 111g f i  0111 the 111cr1 ket 1h~rI1 cecrhe 

-#2 4 3 3 Con~pr i l~or j~  Il'rtlrrlrarvtil (thr~ C'lalise hers been 
1.71 ~ ~ I L I I  e ~ /  based 0 1 1  ( Ilrlrhe 18) 

(a) A hlarhet hiember shall be In default of this Agreenlent and nitry 
he r ipelleti f i  or11 \ l ~ u  ket l\le~tibri ship and shall be subject to 
sanctions as stipi~lated In this Agreement or present law if 

i t  has faded to fulfill any financial obligations including the 
pro\ ision or replen~shment of the compulsory Advance Payment, 
i t  hab tailed to pa} any compulsory payment within five worhing 
da) s after the date detelmined under this Agreement, 
i t  has tailed to comply with any other telms of this Agieement 
and has not rcmzdled them \v~thiii a perloci of  time as deteim~ned 
b\ the E3odrd 









Tl~eJollo~tvilg zssues shrrll beloilg to the ~ u t h o i  ~ t y  of Genernl 
\leetrirg 

5 1 1 l i ~ ~ t ~  o~l~rcrron rfcharrges ~ t r ~ l  cinlend~nent~ to the IVEM 
5 1 1 a report prepared by the Board on the WEhi and ~ t s  operatlon dunng dgr eenient mid to Scheduler the1 eoj, 
the i~nmed~ately preceding year, hich report shall d u d e  

5 1 1 npprollal of a report prepared by the Board on the WEM 
(a) a review of the operation of the Market Operating System, operation dur111g the preceding year wh~ch  shall particularly Include 

(b) a review of the operation of the Settlerllents S j  stem Adm~n~st ra t~on and (a) a revleu of the operat~on of the Market Operating System, 
the Market E unds Adn~in~strat~on, 

(b) a re\lew of the operatlon of the Settlements System Adm~n~strator 
(c) a revlew of the activ~ties of the Despatch Operator, and the Alarbet Funds Adm~n~strator, 

(ci) a revlt\i of the Settlanent Sjstttm Admin~ht~ator and hlarbst Funds 
Adm~nistiator's budgets, 

(e) such other ~ntornlat~on or matters regard~ng the operation of the iirEA1 
as the Board shall cons~der appropriate, rnclud~ng an) proposed re1 ision to 
this Agreement 

(1) any re~o~nmenci~ltion \vhich the Bodrci \ i~bhes to ~rlahe \\hich \\auld be 
necessary or appropriate to give effect to an) reported reconmlendatior~ in 
( 4 ,  (b), (a, 
5 1 2 a report prepared by the hlarbet Audltor on the hiarket Rules and 
the~r  operatlon dunng the ~nlmed~ately preced~ng penod, \\ h ~ c h  report shall 
~nclude 

(a) a sununary of the audits, re\ i w s ,  tests andlor checks carried out b) the 
Marhet Auditor on the Marhet Operat~ng System, 

(c) a re\ is\! of the act~vltles of the Despatch Operator pu~suant to this 
Agrtttt~nent, 

(d) a re\ of the Settlement System Adm~nistrator and Market Funds 
Adm~nistrator's budgets, 

(e) such other ~ n f o m ~ a t ~ o n  or matters regarding the operat~on of the 
\!'Fhl as the Board shall cons~der appropllate, ~ncluding any proposed 
re\ ~ s ~ o r l  of this Agreement, 

( f )  any recommendation wh~ch the Board w~shes  to make w h ~ c h  would 
be necessary or approprtate to glve effect to any reported 
recommendat~on in (a), (b), (d), 

5 1 -3 ~ p p r  01~~11 of the i epoi t pi epcu ed by the Mui ket Azrdrtor t vh i~  h 
rho11 ~tlcllrtle 

(a) a summary of the aud~ts, reviews, tests and/or in~yectzon~ carr~ed 



out by the Marhet Aud~tor on the Marhet Operat~ng System, 
(b) any ~rco~llmendation which the Marbet Aud~tor i\ishes to mahe 
regard~ng the Settlement Procedures, and the Marhet Funds Administrat~on (b) an) reconlmendation wh~ch the Market Auditor w~shes to make 
Procedure, regard~ng the Settlement P~ocedures, and the Marhet Funds 

Adnlin~strat~on Procedure, 

(c) a report on the act~vltles of the Despatch Operator, and (c) a report on the act~v~tles of the Despatch Operator, and 

(d) such other informat~on or matters ibh~ch the Board may reasonably (d) such other ~nfornlation or matters whlch the Board may reasonably 
require or the Marhet Aud~tor shall cons~der appropriate require or the Marhet Auditor shall consider appropr~ate 

5 I 3 the elect~on of Board Vot~ng D~rectors pursuant to Clause 6 2 2, and 5 1 3 the elect~on of Board Voting D~rectors pursuant to Clause 6 2 2, 

5 1 4 such matters as any Marbet Member present In person ma) ~ ~ s h  to 5 1 4 such matters as any Par ty to the Ageement may wish to raise at 
ralse at such meeting, notice of which has been gi\en to the Secretmat no the meeting wrrtten notice of wh~ch has been glven to the Secretanat 
later than seven days before the date of such meeting However, falure by a no later than (30) - dqls before the date of such meet~ng Absence of 
Marhet Member to not~fj shall not prejudice the nght of any Market silch ~vtrtten notrce shall not lrnrrt the rrghts of the Partles to thrs 
Member to ash questions at such a meetlng on any matter A p  eentent to I arse any qtiestrons at the meetzng 

5 2 General Meetlngs 5 2 Rules of Genercrl Meetmng PI ocedzlr e 
The purpose of General Meetlngs and the matters to be decided at them The purpose of General Meet~ngs and the matters to be dec~ded at them 
shall be as set out In Clause 5 1 The followng conditions shall apply in shall be as set out in Clause 5 1 
respect ot such General Meetings 

5 2 1 All busmess of Marhet Members in relation to t h ~ s  Agreement shall be 5 2 1 All the docwnents to be cirs~lrssed at the General Meetrng  hall be 
transacted at General Meet~ngs of Marhet Members Market Members shall settt to all the Pa, tres to the Agreement not later than 10 wor klng days 
be entitled to Vote on those dec~sions stipulated in Clause 5 1 befor e the date ofthe Gener a1 Meetrng 

5 2 2 Calling meetings 5 2 2 Call~ng meetlngs 
All General Meet~ngs of Market Members shall be called by 21 days' notice All General Meetings of the Pcit tres to the Agreement shall be called by 
in wntlng I ( 2 1 )  days' notice in wrlting 

5 2 3 Notice of the General bleet~ng and an outl~ne description of its 5 2 3 Arotlce on rune and place of the General Meet~ng as well as the 
proceedings shall be sent to all Market Members at that time The Board ugenda shall be sent by the Secretarrat on the rnstructrons of the 



shall ~nfolm the NLKC dnd its ad\ lsors ot the dates ot and agenda tor the \ IL~I ket BONI ( I  to I I IC  Pert trel, to the A ~ I  eentent, the NERC the 
General Meeting Rep~esentatl\es of the NERC shall also hase the r~gllt to \lrnrrlrrgo, the Intrn~orto~~ol~~ Con~ntrttee At the drscr etron of the 
dttend Generdl Meetings BotutI the Ceibrrlet of ~\lrt~wte~.s, the Xlrnrstr)) of Econony the n/lrnr\try 

of F111rrnce the \lrnr rtrj of ,SOL rcrl PI otectron (inti o f h e ~ s  t?la)) be 
r~tfi~r nu(/  irbolrt holrirng the Clener (11 ~llee~rng 

5 2 4 E~traordlnar) Ge~leral bleetlngs ma) be cons rned e~ther  5 2 4 Ektraordlnaq Genslal Meetlngs may be convelied elther 

(a) bj  a request t ~ o m  t\vo or more members of the Energonlarhet Board, or ([i) 6) t equesr of J otirtg D ~ I  e ~ t o ~ s  lvhrch have not less than 20 % ojthe 
toft11 otes 01 

(b) b j  the Board, upon recelpt oi a request irom hlarhet hlembsrs holdlng (b) b j  the Board, upon recelpt of a request from Market Members 
together at the date of the request not less than 10 per cent of the Total hold~ng together at the date of the request not less than 10 per cent of 
Votes ot dl1 hlalhet blembers the Total Votes oi  all Marhet Members Itz thls crrse the Bocrtdshcill not 

I ejlrse to ~on\lene the rneetrng 

5 2 5 411 Clenr~al hleet~ngs ot hlahet hlrmberb other than 4nnual Genela1 5 -7 5 :- C! 5 !) 
h leetlngs sh'il l be E\traord~~~ar > General h leetlngs Each Annual General (c) Ifme of calling Exlr~~ooldlltuy General Meetlngs und sendzng 
hleet~ng  hall be held no late] than -I ueehs atter 12 calendar months required notzces shall be reduced one thzrds of the tzme stzp~ilated zn 
follo\\~ng the prei lous Alll~tlal General hlretlng this Agreement 

&? 

4gentlrr 
~ 1 4  5 2 5 PI opo.rir/~ I egcu thng the crgent/c~ 
411 \ICII ket l fe~~tbels  cis 11 ell cis state bodres, lwth ~ t lhr~h  the A ~ I  eeittent 
slur11 he clgt eetl on s l t~l l  /lrr\je rhe t rgltt to put for 11)cit ci  thru III opo\erls 
I C ~ L I I  tI111g the cigeneI~~ IIOI  Icrtet t h ~ n  c~lleneiat dlrys before the tkrte 
o/ the Getlet ti1 ~llertrng The (rgenclci shall be rppr oved by the hdtu ker 
Bolo LI  not Itrre, tltcrn - ctrlet~clcu tlcg,~ befor e the dclte o j  the General 
\lct.ttrng sent to the llur ket Ale111he1 P nndyzrbl~rhetl rn nzirss ntedrcr 

5 2 6 Quolum LILY I \ ro11.r 011  I S S ~ I C S  ~ o t  I I I C  llrtle(1 r ~ t o  tlte crgendu I hcrll not he tcrkett 
No buslnebs shall be trdnsa~ttd at an) General hissting of hlarhst 

hlembers ilnless a quolium of hlarhet hlrmbers IS present at the tlme iihen 5 2 6 Quonim 
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I 4 1 I11 the event of '1  tle mi rlrcr\ror on n~rrtters st~plrl~led rn CI 5 1 1 1 
thre to the luck of  qtrotunr rrt the Genet crl Meetrng, the votrng of the 
Pat t~crprrtlts ltlhrchfrrlled to rrtterul shall be held rn lvrrtten for n7 Sirch 
~orrng shull be hell/ by ~ c t  Itten poll by the Secreturrnt aniong those 
prri tlcrpcrnts c~bsent fi otil the Genet rrl Meetlng ~vrthrn the tern1 of five 
~frg s cger the Getlet a1 Illeet~ng T h ~ s  may be done by mean3 of fcuc 

5 5 For d perrod of 1 year from the Effectlr e Date of t h ~ s  Agreement i t  conu)trrrtlcutlon ltl~th conseqlrent co17fimutron of f m  coples by or ~grnal 
shall not be necessary to obtaln Market Member approbal of changes tloctu~tenrs on votrng The Sect etar~rrt shall send the docrlments 
to the Schedules 2-8 of t h ~ s  Agreement For the tlme that thls Clause tecer~ed \t hlle dorng lift 1tten poll to the Vote Countlng Commlsslon 
has effect lt shall take pre-eminence over the relebant parts of Clause The t eslrlts of \iJt rtren sotrrtg sllnll be added by the Vote Cozmtrng 
5 4 Contnlrssrotl to the \ otrng I e~ l r l t~  at the Genet nl Meeting If; while 

cotislde~ rng total votes 75 pel ~ e n t  of all Werghted Votes are for taklng 
N decrsioti 017 crdopting chrrnges rrnd unzendn~ents to thls Agreement the 
declsrotl shall be consrdet ed crdopted 

5 5 For a per~od of 1 year from the Effectwe Date of Cl~rin~ef 'ind 
Amendment> to thls Agreement ~t shall not be necessaty to obta~n 
hiarbet hfembers approval of changes to the Schedules 2-8 of t h ~ s  
Agreement For the time that tlus Clause has effect it shall take pre- 
enunence oi  er the relevant parts of Clause 5 4 

6 The Donrd 6 The Board 

6 1 The Board shall serve as a representatti e of the Partles In the 6 1 The Board shall serve as a representative of the Part~es In 
admin~strat~on of this Agreement It  shall at all tlnles conduct its affairs to admlnistrat~on of thls Agreement The Boat d Members hove not hereby 
~nclude the objectives In Section 2 The Members haie not herebi cotutrtirtedc~ sepatcrle legal etrtlryot assoclaf~on The Boatdfrrnct~on\ 
const~tuted a separate legal entlty or assoclatlon and the Board has no rrt e deret tnltletf 111 this Sectrnrl 
corresponding separate authont} 

6 2 Constrtut~on of the Board The Board shall be const~tuted in the 6 -3 Bocrt ( f  Constitution Pt o~erlut e 
iollo\+ lng manner 



(a) 5 Illrectors drawn from Generators, 

(b) 5 D~rectors drawn honl Suppl~ers 

6 2 I 7 1 1 ~ .  BOLII ~1 she111 I I I L O I ~ O I  c~te 10 I'otrt~g DII ector s - Chref5 ~f 
er~rerl~r r ses r epr esetitecl rn the BONI LI 

(a) 5 D~rectors dra\\n fionl Generators, 

(b) 5 D~rectors drawn from Suppl~ers 

The I orriiy Drt ector s shall be electedplu slrant to Clauses 5 2 9 - 5 2 10 
of thrs Agr eentent 

6 2 2 The elect~ons of Vot~ng D~rectors shall be conducted as follo\is 
(a) The Secretar~at ot the Board shall recelve nomlnatlons from Marbet T&d&ekd 
Members of cand~dates for the role of Vot~ng D~rector i i ~ t h ~ n  5 days of 
the Annual General Meeting, 

(b) At the Annual General Meet~ng hlarhet blembers shall cast en bloc 4k-&&k& 
the~r We~ghted Votes for the nomlnee of them cho~ce \ i i th~n the~r  Class 
I he nomlntes record~ng the t i i t  h~ghest iotes ~n each Class shall be 
elected as Vot~ng D~rectors to s a \ e  tor a per~od ot one )ear In the e\ent 
of t ~ e  the nonllnees record~ng the f i ~ e  h~ghest iotes In thdt Class shall 
proceed to d further round unt~l there are 0111) e s u c c e s s ~ l  nominees, 

(c) blarhet blembers shall select one of the successful Vot~ng D~rectors 6 2 2 E L I C ~  l \ l~ i~  ket Alember shcrll corr~rlilt one of the Votrng Drrectors oj rts 
wlth~n the~r  Class to act as the~r representatlLe b} not~ficat~on In Lintlng C ~ N J J  to I epr eserlt rts rrzter ests at rrieetrr~gs of the Board by notrficatron rn 
to the Secretanat These hlarhet hlenlbers shall constitute the Vot~ng M I  rtrrlg to the Secretar rat The Adcirket Members canposs to the Gtozrp of 
D~rector's Const~tuency and the Vot~ng D~rector shall be requ~red to othe~ I otr~tg Drr ector of rts Clciss by obllgcrto~y notflcatron rn rvr rtrng to the 
represent the~r  ~nterests at Board hleet~ngs hlarhet hlembers shall be free Borrr d 5ecr ercir rcrt 
to change the~r  Const~tuency at an} tlnle b} notlficat~on In untlng to the 
Secretdr~dt 

6 2 3 t ~ c h  Vot~ng D~rector s11,ill hate the pow et to appolnt In 11 rlting 6 2 3 Etrc Ii I orrrig Drr ector shtrll hcrve the t rght 
dn) pelson (\\ho nlay be dn elistlng Vot~ng D~rector) to be his alternate rio Irior e thurl three t1t)tc.r 111 rlrccerJron to cippornt crny per ron ~ I J  hrl 

- - 

and n ~ d j  'it  IS d~scre t~o~i  relllo~e dn alternate irotlng D~rector so r el11 eletltrrtrve rn the Uocrr (1 by rnveAtrng h r r~  wrth LI polvet of attot ney 



dppoillted Vot~ng D~recturs niaj on13 appo~nt an alternate 3 times brrltg tlr LIU tt irp r r  i kee~~ing ~c ith the set procedzrt e hcrvrtrg rnfornled rts 
durlng the year Any such alternate shall haie the r~ghts ot the Votlng GI o ~ r j ~  of rhrs, 
Dlrector at a Board Meetlng rr l  r ~cep t r~nr~ l  crrseJ N ~ L I  0111)* ti111 rng the Board Meetrng to p~rss hrs votes 

to orher I otrng Drr ector \ t  rthrn rts Cluss bj) notrjicatron rn In rtrng to the 
T ~ L  I ercn rrrt 

6 2 3 l  Errch I otrng Drrector shall be obliged, at the r eqlrest of ctny nrenrber of 
the GI otrp of this I'otrrtg DII ectoi, to strpply relevant infor nlntron o , ~  
gr olrrtds for hrs \lotrng on either Issues at the Board Meetrngs, 
unj otlter rtljb~ ~natiorz on hw prrr trc rputron rn the Board work 

6 2 4 I he Bodrd shall ~ncludtt the folloii lng Non-Vot~ng D~rectors 6 2 4 The BOLI) d shall rncllr~ie without the vrght to vote (Non- Votrng 
DII ector J )  

(a) 1 reprrsentatlve of the ESE, (a) a representat~ve from the A@€ Despatch Operator, 

(b) 1 representat~ve from the NERC, (b) a representative from the NERC, 

(c) I representdtlve ot the Market Aud~tor, 

(d) 1 r~prcsrntatlie from the N,i t~o~~dl  I l l ec t r~c~ t~  Compan} , (c) a representative from the Nafronal Electr rcrty Company 
L'kr e1eX11 ope1 educhri 

# 

(e) 1 representative trom the fv11nlstr-y of Energ) and Electr~ficat~on, (d) a representatlire from dlrner~er go, 

(f) 1 representatwe fiom GOSKOhlATOhI, (f) a representative from the A l ~ r r  ket Azrclrtor , 

(g) For a pcr~od of 1 year from the Effect~r e Date of thls Agreement, (g) N r el~le~erltcrtr\ejor~l the l\f~uket Bunker 
1 representat~ve of the Independent Suppl~ers 

(11) tr r el11 esertttrtillej on1 the ,\!err krt Laltyer 

6 2 5 I he oftice ot a Vot~ng D ~ ~ e c t o r  shall be \ acatsd lf 6 2 5 4 I otrrtg Drr ectol shlrll be I elertsedj on1 h r ~  dzrtres If 

(a) he resigns h ~ s  office ot 111s o\ in  iol~t lon b, notlce del~iered to the (a) he rsblgns hls office of 111s own volltlon by not~ce del~vered to the 
Secretanat, or Secretariat or 

(b) the hlarlet hiember of uh~cll  he IS an en1plo)ee becomes b a r h p t ,  or (b) the \ftnket I\le~tlbet of\thrch he I J  Lrn elztpluyee becotne~ expelledfiom the 

3.1 





1tllrcI1 /IN\  P beet1 krlo\ttl N I  of the (l~rte (f110I~Irng the lrrst Genet LII hleetrng, 

t) L O I I I I  01 01 et Ole I ~ghr c ~lcirlr~rrorr of  1 oles, a Workrng Gt alp of tht ee 
yelsorl~ ;rhrrll be ct errtetl as cleteimrned by the Market Board 

g) The Sect etut rcrt shall cusr the totcrl of eleclrons held and lnforn~ ubout 
el~c~rorl I rslrlts the Boar tl crtlrl t~renlbet s of Votrrzg D1t ector s gr oirps as rciell 
crs ~lorlfj rhe prr) tles cot~cet tied 

6 3 Board Chatr~nan 6 3 Board Cha~mlan 

6 3 1 The Board Chairman shall be elected for a per~od of one 1 ear b) the 6 3 1 The Board Cha~mlan shall be elected from the nzrmber of Vorrng Directors 
Voting Dltccto~b b j  a slmple majont] and ma) be changed at any time In for a perlud of one j ear by a s~mple majotlty ctl t he f i s t  Bocrtdhfeetrrtg clfiet the 
the s't~ne UCI) In the event ot a tle ~ o t e ,  the NERC representatne shall Getle~~rI \feerrrig and may be changed at any tttne In the same way In the event 
cast d i ote oi a tls \ ote the l\'on- l'otrizg Dir ectot s fi orn hlrnenetgo, NERC' rrnd 

4nr~)~lot1oy01~~ Conlntrttee shall cast their vote 

6 3 2 The Board Cha~rnlan ma) reslgn at any tlms gl\ lng \iTlnen 6 3 2 The Board Chalrnman may reslgn at any t ~ m e  giving written nottficat~on to 
uot~ficat~on to th t  Secretariat ?he Clla~nnan shall remaln ln office until the Secretanat The Chalrnlan shall remaln In office unttl he IS replaced The 
he 1s replaced I he Board shall cons~der any reslgnatlon at the nekt Board Board shall cons~der any reslgtlatlon at the next Board Meeting If  ~t IS accepted 
Meetlng I t  it IS accepted the Board shall appolnt a neu Chalrman under the Board shall elect a new Chalrrnan under the arrangements descr~bed in 
the arrangenlents described in Clause 6 3 1 Clause 6 3 1 

6 3 3 The Board Chalnllan shall be respons~ble solel) for conien~ng and 6 3 3 The Board Chalrman shall be ~esponslble solely for convening ancl 
conduct~ng Rodrd meetings and tor conductlng General hleetlngs The conductlng Board nleetlngs and General Meetings, as ~vell rr.s  hall sign the 
Hoard Chalnnan shall eleruse all such duties, respons~b~lit~es and pouers \frtlrrtes of Bocrrd trleetitzgs orzd rt5 Dec~s rons The Board Chalrnlan shall 
~mpdrt~dll\ exercise all such dunes, respons~b~l~ties and powers ~mpart~ally 



6 4 Jecreldlidt I he NDC shall undeitabe the role 01 Secretanat for the 
I3oaid Ihe Secretallat shall hair responslbil~t\ tor conlenlng meetlngb 6 4 fiirrr~ites a i d  Decrsroils 
of the Bodrd, preparation and d~strlbutlon oi  rnlnutes and proceed~ngs and 
an) other admlnistratl~e services as required from time to time b j  the 
Board I he costs of the Secretar~at shall be recovered according the 
Accounting Procedure In Schedule 5 

6444 6 4 I ,\lrrzrites o f  hleetrrlgs 
Each rileetrilg of the ,\lcrt ket Bocrr c i  shall be I ecor ded In the mrnzrteh to be then 
srgnetl b, the Boeri (1 C hnrt tilan ( r i d  Secr etcrry to the Meetrng The mintrtes 
s l l~l l  be J rgile~i b ) ~  I'or~i~g r r i r ~ j  hlon- Votrng Dri ectors present rrt the nzeetrng 
~ n t l  Ole \1ru ket Lri,iyei ifotrng onti Non-Votrng DII ectors shall hcive the r rght 
to rrlcikr L ot)lrtteiltJ O ~ I  the ~bllnirte~ r i z  ~ v t  rting 
The \11111lfe\ J I I ~ I I I  he per nrcinenrl)~ kept hy the Secretary to the tizeetrng Erich 
Pcrr tj to thrs Agr eerlteizt ~hrrll hrr~le the rlght to fam~lrlnrrze rtself 1~1th crny 
lilltlllfel 

6 4 .? I ~ L ' L  1~1or15 
I / le  Boirr L /  ~hriI/ rricike ci D ~ c  r~lon on rJhlre5 berng ivrtkln rts cotilpeten~e ~ind 
iorllei L orlsr~ier citron at the \leetrt~g The Decrsron nlny contcrm cr resolutrve 
pcir~rgr tip11 of  the \lrtt~rfes It ~hcill be l~htied In the form of sepur ate doctrment 
to be srgnrd the Bocir c/ Chcrrr trlcri~ ($the FVEII.1 
Decrsron\ ~ l t ~ i l l  be per ntcrilentl)) kept by the Secr etmy to the tileeting Each 
Pur tl ro tllrs Agr eenreilt sltcrll lr~\ie the r rght to fcrmrlrl~rrrze rt~elf  w~ th  any 
t / t ? ~ I J 1 0 1 1  0j the BOLI~ L! 

6 5 Board hlsetlngs 6 5 Board Lleetlngs 

6 5 1 hleetlngs of the Board shall be held at least n~onthlj Addit~onal 6 5 1 hlsetings of the Bodrd shall be held dt least monthly An Extrciorcirnnry 
meetings ut the Board as may be rtqiiired trom tlme to t ~ m e  shall also be \leetrrlq o f  the Board as may be reqiuled from tlme to t~me,  shctll also be 
con\enecI by the Secretariat at the request ot an\ 3 Votlng Directors coniened b~ the Secretallat at the request of any 3 Votlng Directors D~rectors 
Drrectors ma) participate b~ telephone ma\ partlclpate rhr oligll tecllirrctrl cori~iil~rr~rcatrot~ fcrcrlrtres 

6 5 2 No bus~ness shall bt t r ~ l n s ~ ~ ~ t ~ d  at a mc~tltlg ot the Board unless a 6 5 2 No buslnesb shall be transacted ,it a Meeting of the Doa~d unlts5 a 



quorum 15 present dt the tune the mretlng proceeds to buslness Three quorum IS present at the tlme the meetlng proceeds to business Tllr ee I/oirng 
Vot~ng Dliectors appo~nted puisuant to Clause 6 2 1 (a) and three Votlng DII PL 101 I ele~setl Ji otr~ Getlet N S ~ I J  cn~d three Votlng Du ectot J elecietl jl om 
D~rectors appo~nted pursuant to Clause 6 2 1 (b) present In person or b\ Sirpplrer s present in person or by the11 respective alternates shall constltute a 
their respectlbe alternates shall constltute a quonlnl 

, 
quorulll 

6 5 3 If i i ~ t h ~ n  half an hour ot the time appointed for holdlng an) 6 5 3 If i i ~ t h ~ n  half an hour of the tlme appointed for holdlng any meettng of 
meetlng of the Board, a quorium IS not present, the meeting shall be the Board a quorum IS not present, the n~eettng shall be adjourned to a time set 
adjourned to a time set by the Cha~rman no later than a iieeh hence by the Cha~rrnan no later than a week hence 

6 5 4 S~lnple hlajonty Any questlon or matter arlsing at a meetlng of 6 5 4 Any questlon or matter arlsing at a meeting of the Board shall be dec~ded 
the Board shall be dec~ded by a s~mple  nlajontj of the I otes cast at the b} a stmple nlajonty of the votes cast at the meet~ng by Voting Directors On 
rneetlng by Vot~ng D~rectors On any such questlon or matter each an) such questlon or matter each Voting D~rector shall be entltled to one vote 
Vot~ng D~rector shall be entltled to one iote  

6 6 Poi ie~s  of the Board 6 6 Poii ers of the Board 

6 6 1 Generdl Pone1 Unless stated othsnilse In t h ~ s  Agreement the 
I3oard shall, as bet~teen Itself and the Market hlemberb tn General 
Meeting, rxerclse overall supen lsion of the NDC In ~ t s  operation o i  the 
Wholesale Electr~c~ty lvfarket Arrangements, the hlarhet Operating 
System and assoc~ated actli l t~es 

Except ds othenvlse p ro~~ded  111 thts Agreement, the poiisrs du t~es  and t 

respons~h~l~t~es  of the Board shall, as betibeen ~tself and the Marlet 
Members 111 General h/leet~ng, ~nclude 

(a) the spec~tic ponm,  dutres and respons1b111t1t.s set out In thlb (1) r l~e rw t  L at! of ~r r egitlcrr contr 01 over the cor?lylinnce 1~1th oblrgntron~ 
A g r t ~ n ~ ~ n t  dnd i t  Schedules, I t!llrtetl to etrLI1 cr~tr\~rtres of the C ~ N I  iclt, A4a+k& Despatch Operator 

Settlenlertt S) sten1 4tinlrl1rstr crtor, ,\1cir ket Fzrnd~ Acl'minlstt at01 cis specified rn 
1111 Y 4gr ePIllPr11 

(b) t l l ~  estdb~~sluiit~lt ot I I O T ~ I I I ~  groilps of the Board Each \iorL~ng b) the establlshn~ent of \ r  or krrlg g~ orrpr crccountcrble to the Board Lach w o ~  klng 



group shall be con~posed ot such persons (tihether or not Vot~ng group shall be con~posed of such persons (whether or not Vot~ng D~rectors) and 
Directors) and shall d~scharge such responsib~lities as from time to time shall discharge such responslb~lities the Board considers desirable The Pnrtres 
the Board considers des~rable, to thr~ 4gr eernerlt sllcill be oblrgetl to pr oritote the work of szrch gt oirp~ 

(c) monltonng on a regular bas~s each of the ESE's actit ities as spec~fied r) the rons1rie1ut1o)l of ~ppliccitrons for pcit trcrpatron In the Wholescile 
In t h ~ s  Agreement and the Wholesale Electric~t> Supplj License In the E l e ~ r ~  I L I O ~  \lcir ket N I I ~  cidl~lrr~ron of rlelv Men~ber~ to the market rn 
perfomlance of its obl~gat~ons, conlplrtirlt r Ir rth the r lrles e~tciblrshed 611 thr~  Agreement 

(d) consider~ng appl~cat~ons by candidates to be adm~tted as Marhet 
blemben and to promptly adnut all qual~fied applicants, 

e )  consider~ng, anlend~ng, substitut~ng, approving and disappro~ lng ¶ ¶ 

changes to the blarhet Rules and associated procedures set out in 
Schedules 2-5 of this Agreement subject to Clause 5 4 and Section 15, 
dnd ad1 lsing all affec red partles of such changes, 

( f) conh~der~ng, re\ lsing, apptol lng or d~sapproi lng all Budgets and cl) tlrr t olur~lel crrrott c# I J J L ~ L J I  ~ot~t~et tecl  11 1111 rhefit~anclng of the clevelol~ment 
duthorlties tor capital evpenditiire prepared and submitted to ~t bt the of Itltrgr crreci Pol, er $~srenl of Ukt crrne- ctxi~ titlor1 of ti5 \oc rltretl rruitei rcils 
CSE, ro htj L O I ~ ~ I L I L ~ I  ~ ~ 1 1  lit C J ~ I I ~ I  (11 \ I L ' L ~ I I I I . ~ ~  

g) instructing the Marhet Auditor to conduct audits, rei lens, tests and e) rtutr I ~ C C I O I I S  to the I\~LII ket Alrcirtor on nzrdrts and control of the operatron of 
chechb and the monitoring and revieti of the operation oi the hiarhet the \lurker Rules ~rnd developnlent und szlbmrssron of ytoposnl~ on elecflons 
Rules and deciding ti hether to propose to the hlarhet bfembers in General cit l~i r enlo\ ((1 o f  the 1\1ci1 ket Alrdto~ cit Genet ol Meetzngs, 
Meetlng ior the~r approval the appolntnlent or remok a1 of the hiarhet 
Aud~ tor, , 

(h) okersttlng the standards ot hleter~ng Sjsten~,  €e&&kd  
f) control over the compl~ance with the Metering Procedure, 

(I) de~lllng promptly and efiicirtltlj tilth ani d~spute referred to it g) dealing promptly and effic~ently w ~ t h  any d~spute referred to i t  concerning 
concenling Settlement or its operation (includ~ng ~ i i t h  respect to data), Settlement or its operation (~ncluding with respect to data), 

(J) if requested by the NERC, con1eqIng anj direction or request of the &e&k?ed 
NERC to the ESE or any other Party or the hiarhet Auditor, 



(h) appolntlng, remunerating and removing laj i~ers ,  bankers, valuers, 11) tipport~tnzet~t teleuse and tietettllrnutron of condrtrons for remune~atlng 
brokers, a~countants and other professional and spec~alist ad~isers  to la\i)ers, b d e r s ,  brokers, accountants and other profess~onal and special~st 
asslst the Board or any of ~ t s  sub-conmm~ttees 111 the perfomlance of its ad\ lsers to asslst the Board or ~rtorkrng gt otps in the performance of their dut~es 
dut~es and responsibilit~es under the Energomarhet hlenlbers Agreement, and rsspons~bil~t~es iirlrlet thrs Agr eetnent 

( I )  subject to any appllcable confident~al~ty provisions, monitonng an) I) subject to any appllcable confident~al~ty provisions, monitoring any Ilt~gat~on, 
Iit~gat~on, arbltrat~on or other p~oceedlngs at'fecttng or \I hich may affect arb~trat~on or other proceedings affecting or which may affect thrs Agteement, 
the Energomarhet Members' Agreement, 

(m) appolntlng and removlng the h4FA and SSA as set out in Clauses 8 3 j) appolntment and I eplricet~tet~t of the MFA and SSA as set out in Clauses 8 3 
and 7 5 respecttvely, and 7 5 respectively, cis uell cis the exectitor of the Sec~etarrut ftm~trons 

NCCOI (jrtlg to Clcitise 6 9 4 

(11) slgning agreements which Ilmit future acttons of the Board and 11h1ch b) drsclissrot~ oi agreements bet11 een the Puttres which 11m1t future actions of 
delegate the author~ty of the Board, the Board and nhich delegate the authority of the Board, 

(0) mdintainlng and publlhhing a Metering Plocedure, 

p) appoint~ng a Disputes Con~rnlttte JS necessaq , 

1) tiel rlo~~~trlettt o f  anti trlrrkrtlg ckcrnges rrr~cl rrrnenchlents to the Meter rng 
PI ocetiltt e 
m) appolntment tntd cippt oljril of d Dlspute Comm~ttee, 

(q) deb elopment of Agreed Pro~edures n) de\ elopment of Agreed Procedures, 

6 7 ItlteI uctrotz between the Boar cl nnd NERC on takrng decrsrons of the 
A\icit ket Boti~ tl 

6 ' 1 Slib~)lrtt~t~g d crfr ilecrsrotu of the Market Board to the NERC 
Tllr Borrt t l  '3e~ I etru rut shrill ~irbttlrt, not lciter than tlvo rvor krng drry~ beJ)re 
the Boti~ tl nleetlt~g, to the NERC (11 afi decrsrons (rncludrng Issues to be 
disc lrssetl the Il'ot krt~g gt ozips) r elcited to 
- chcinges rn the Agt eernent and ritrzenchzent~ to rt 
- efficrettt ope1 crtron of the Aicirket Oper atrng System 

30 



- N ~ I ) '  rhJrres rt~flrren~~ng the r rght~ nnd ob11gntron.s of lrcensees, 
- crvrl-cind-legal r elutrons behveen Mar ket Members, 
- ndtnrssron of new L M a l  ket Membei s 
- rzghts and oblrgc~tions of elect) zci@ crrstomers 

6 7 2 ArERC Spar trcrpatrort m Mcr~ ket Board meetzngs 

Apar t fi om a hron- I'otrng Drr ector fronz the NERC the Market Boar d 
nteerrngs rnuy be attended by stafof the NERC's Workrng Body, but they are 
not to act for a Non- Votrng Drrector 

6 7 3 Approval by the NERC of hlc~i ket Boa) d's decrsrons 

A4 Instrzrctrons grven by the Market Board ontssues the co_m5deratron of 
which ---- comes - La,, withrn L-CC- competence .. -.A- k. of the NERO .. uiu $KG shali be approved by the 
NERC In accordance wrth the e~tablkhed~rocedure The NERC shall pass, 
wzthin A - - ahwee& relevant resoltitions on approval of the Market Board's 
decrsrons $he NERC drsagrees ~vrth the decrsrons of the Market Board, it 
shall also pass a resolzrtron stating the reasons for refusal qf approval The 

The NERC's resolzrtrons on Market Board meetrngs shall be sent to the Board 
Secretor rut Jkw&we-- whrch wrll brrng them to the notice of the I 
Board members, the A@€ Corgmas~!o~~g~n( and other partres concerned 
The NERC's decrsrons (resolutions) can be appealed, rn keeprng with the 
establrshedprocedure, to the Antimonopoly Commrttee or to the cozrrt within 
therr competence 

6 7 Expenses Each member of the Board and each member of any 
worlung group of the Board pursuant to Clause 6 2 and 6 6 2 may be pad 
his reasonable traveling, hotel and incidental expenses of attending and 
returning from meetings of the Board or any sych worlung group and shall 
be paid all expenses properly and reasonably incurred by hlm m the 
conduct of the buslness of the Board Votmg Duectors shall be salmed for 
their time spent on Board related activity 
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6 8 Appeals 6 8 Appeals 5 
6 8 1 Any Voting Director can ~nstantly appeal a decision taken at a 6 8 1 Any Voting Director can instantly appeal a decision taken at a Board 
Board Meeting and request a We~ghted Vote Meeting and request a Weighted Vote 
6 8 2 In any Extraordinary General Meeting to recons~der a Board 6 8 2 In any Extraordinary General Meeting to reconsider a Board decision, 
decision, decisions not covered by Clause 5 4 shall require a sunple decisions not covered by Clause 5 4 shall require a slrnple majority 
majority othennse the terms of Clause 5 4 shall apply othenvlse the terms of Clause 5 4 shall apply 

6 9 JVEI\I Secr eta1 rat 
6 9 1 The IVEIZ.ISecretarrat u a body ~vhrch shall perform rtsjirnctrons on 
a per ntanent brrsrs It shall consrst of persons The Secretariat 
shall be drrected by the Secretcr~ rat Head 

The Parry to the Agreement ~vhrch acts as the Secretarrat shall set up a 
separate strbdrvuron to perform solely these functro~s Thrs separate 
slrbdrvrsror~ shall act under rh~s  Agreement and the Provrsrons to be 
oblrgatorrl~~ approved by the Mar ket Board 

Ifthe Partres to thrs Agreement are not satrsJed by the way ofperformrng 
thejilnctrons of the Secretarrat , they may transfer these functions to other 
Parry 

6 9 2 Competence of the Secretar rat 

The hiarket Secr etarrat shall 

a) prepare drcrjl decisrons of the Market Board, negotrate them 1~1th 
cippr opr rate state adminrstratron bodres and partres concerned, 

b) b~p order of the Board N I  range and coordrnate the work of Workrng 
Groups, be responsrble for contacts with Market Aztdrtor, Banker, 
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Li i )o~e~ ,  Drsplrte Cot~tt~trttee un~ l  cuhv~et s of the Wholesale Electrrcity 
Alat ket oj Ulcl cirne, 

C) hold cons1iltatrons 1~1th atithot J of letter s and appeals to General 
Xfeetrngs, heads of 1ilo1 krng gt olips and commrsslons advrsers, 

4 consrelet data on licensees of the NERC and therr applications for 
pat trcrpatron rn the ll'El\l, pr epare ) elevant draft declsrons to be 
coturc1ec.r etl by the Boa) d c~nd Gene) crl Meetrng 

e) pr ot~iptly \i rthrtt rts cotnpetence con~rcier expedrency and feasrbllrty to 
make cltcrttges rn ond atnend~~~ents to the Agreement and normatrve 
cioctit~ient~ rn fot ce that t elatecl to the oper atron of the WEM, as well cis 
pt epNt e I e/e\ ant clt ~ f t  ~ / ~ C I J I O I ? J  of the Boll) d, 

f) be I N  cltlitge of cott\*enrng Getter a1 l\leetrngs, lneetrngs of the Market 
Boat d rind Il'ot krng gt orps, pi eprit ing und drstrrbzttrng necessary 
pcipet s agenda and ntrntites, cond~ictrng electrons of Vorrng Drrectots, 

g) br rng the Boat d Decrsrons to notrce ofpartres concerned report to the 
Board on eleclitron of its decrsrons crnd rlecwrons of  General Meetrngr, 

h) be lrr chatge of record keeprng (rncltidrng keeprng of the mlnutes) and 
other set \!Ices reqtlrt ed to Gener a1 Meetrngs and the Board, 

I )  on the rnstt trctrons of the Board or accor drng to set plan analyze the 
ope) atron of the WEh1 attdpr epnt e papers on these rssues to be 
consider ed at the Boat d Meetrngs, 

J )  keep the or igrnal Market Members Agreetnent and szrbmlt it to new 
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l\lurket Ale~~lber for srgnatrrt e 

6 9 3 The Secr eta, rfrt shall be subor drnhted to the Board and erecute 
instrlrctrons of the Board and Genet a1 Meetrngs in compliance wrth the 
decisron of the mrnzrtes 

6 9 J Tnkrng rnto consider atron conintents of the Par tres to this 
Agr eenlerlt the Board can crppornt other Party to act as a Secretarrat on 
the condrtrons specrjied by the Board and this Agreement, and this new 
Secretar rat shall come rnto for ce rrfter actual release of the former 
executor j  on^ rts d~rtres 

6 9 S Replacenlent of the executor of the Secretariat functions, 
rrrespectrve of the reason for such replacement shall not afSect the rrghts 
and oblrgatrons of the Partres 

6 9 6 ABer appointing the next erecutor of the Secretarrat functions, the 
former executor shall be oblrged to hand over to  a new executor the 
orlginal of this Agreement, all hlrnlrtes, Decuions, other documents and 
records he kept as an execlitor of the Secretarrat functions, 

The costs of such transfer shall be determined on a basis to be agreed 
between the outgoing and successor executor of the Secretariat's function 
and the Board Such costs shall be based on the current net book value of 
the assets transferred to the executor of the Secretanat's function and the 
reasonable costs of personnel training, acquisition of licenses, the costs and 
expenses of, or d~rectly associated with this process 
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7 The Settlement System 4dmlnlstrator 7 Settlement Systeri~ Adnl~n~strator 

7 1 The ESE shall 11ndertd.e the tunct~on of Settlement Sjstem 7 1 The %M+ Co~~unission Agent, shall undertake the f~inct~on of 
Adn~~n~strator  for the duration ot this Agreement unless the appointment 1s Settlement System Adm~n~st~a tor  for the tern1 of duiat~on of t h ~ s  Agreement 
tenll~nated by the Board pursuant to Clause 6 6 2 

7 2 The Setrlenlent S j ) s r e ~ ~ ~  rld~llini~tr crlor shall be obliged 
7 2 Respons~b~l~t~es The Settlement System Adm~n~strator shall haie  the 
follow~ng general duties, responstb~l~t~es and obl~gat~ons under thrs 7 2 1' to make calculations and transfers of payments to Generators and 
Agreement Suppl~ers, 

7 2 1 conlpl~ance wth hlarket Rules and Settlement Procedures, 7 2 1 to con~ply w ~ t h  the Market Rules and Settlement Procedures, 

7 2 3 pro\ ~ d e  back-up and securrty arrangements, 7 2 2 to prov~de back-up and security arrangements, 

7 2 j pro~rde bi~dgets and report5 in compltan~e n ~ t h  the Account~ng 7 2 3 to p ro \~de  budgets and reports In compliance w ~ t h  the A~coun t~ng  
Procedi~re, Procedure, 

7 2 4 piov~de recomnlendat~ons to tht: Board ot changes to t h ~ s  W- 
Agreement, the Marbet Rules, or the Marhet Operat~ng S\ stem, 

7 2 5 ~rnplementat~on ot all orderb b j  the Board (and uhrch ha\e been 7 2 4 to implement all orders of the Board (whrch have been 'lpproved 
approved by NERC in accordance n ~ t h  t h ~ s  Agreement) and the b) NERC In accordance 11 itll the Clatrse 6 7 of t h ~ s  Agreement) and to develop 
development ot Worb Programmes to fac~l~tate  thmm, \i 01 k Programs to facil~tate the ~n~plementation, 

7 2.6 the maintenance oi such records data and other ~niormat~on as the ?&4 7 2 5 to nlalntaln such ~ecords, data and other informat~on that nl~ght be 
Marhet Aud~tor or the Board may, from time to trrne, reasonabll deem useful for the Market Aud~tor or the Board may, from tune to tlme, reasonably 
necessaly, and deein necessary, and 

7 2 7 ~ n j  other respons~b~lities properl} debignated to 11 pursuant to t h ~ s  W 7 2 6 to pertorn1 any other r e s p o n s ~ b ~ l ~ t ~ e s  properly des~gn'ited to ~t 
Agreement pursuant to t h ~ s  4greenlsnt 
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7 3 The Settlement S) stein Admlnistrator shall hat e the responsibllit) to 7 3 1 he Settlement Systeim Adl~linistrator shall have the responsibility to ensure 
ensure that the Marhet Operat~ng System conforms to the hlarhet Rules (as that the hfarlet Operating Systein conforms to the Market Rules The 
part of the ESE's responsibilities) The Settlement Systenl Adminlstrator Settlement System Admlnistrator shall be under obligation to notify the Board 
shall be under obligation to notity the Board and the NERC irnmediatel) of and the NERC of any Instances or an error urgently (rvrthm the tetm not 
any instances of an error e\cerdrttg holrr~) 

7 4 The Settlement System Administrator shall purchase and sell energ) as 7 4 The Settlerl~et~r S'?stet?l .l~ir?trt~rsttaior shall be entitled to strbmrt to the 
set out in the Marhet Rules, and its obligations incurred therebj consist Bocrr tl pr oposrrls on chcrnges to thr~ Agt eenlent, Mat ket Rzrles, or the Market 
only of complying with the hlaiket Rules Ope1 rilrtlg S~sterrl 

7 5 The Board ma), after taking lnto account an) i ieiis e\prsssed b~ an) 7 5 The Board may, after taking into account any views expressed by any 
h1,irLet Member appoint a succrbsor Settlsnlent Si >tern -Idministrator on hiarkst Participants appoint crrtothet Settlement System Adn~inistrator on the 
such trims as tht Board see5 i i ~  and ~ t s  appointment shall taAs efiect upon trtllu rletr~~~lrrteri hj! the Bocitll ~ n c l  thrs Agreentent, and its appointment shall 
the actiicll resignation or ren~oi~il ot the incumbent The appolntment ot a take etiect upon the actual t elecr~e of the System Adirlinistratorj om rts dzdres 
successor Settlement Systenl Adillinistrator shall be subject to the approt a1 The appointment of another Settlement Systenl Adminlst~ator is to be approved 
ot the NERC ~ i t h i n  three months b j  N t RC tt ithin three months 

7 6 Terniination ot the appointment ot the Settlement St htem Administrator 7 6 Replcr~en~et~r of the Settlement Systeill Administiator for whatever reason 
tor ivhate~er reason shall be ulthout prejudice to ant accrued nghts and shall be tiithout preludlce to any accrued rights and obligations of the Parties 
obligations of the Parties 

7 7 Upon a successor Settlement Sjstem Adminlstrator being appointed 7 7 Upon a successor Settlement System Admlnistrator being appointed the 
and ac~epting such appointment the reslgnlng or remo\ed Settlement Settlement Systein Admin1strato1 ~elecr~ec/Jiot?z ~ t s  diitres shcrll 
S) stem Admin~strator shall 

7 7 1 transfer to the t7elcJ .Ic/t?trtustt citot all copes of all software and hardwdre 
(d) trailsfel to such sitccebso~ all copies ot all soltii are and hard\{ are rt rrserl to pel for /ti the jr~lrt~~~lortl of the Settienlent "?'.sten? Adrn~n~~ttatot  together 
belonging to the Settlement S j  stein Adnlln~strator together i\ ith all ii it11 all associated iights, 
associated rights, 

7 7 2 mahe over to the rte\ct ,itb?linu~rcrtor all records, manuals and d'ita, and 
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(b) make over to such successor all such records, manuals and data and 
other lnformat~on In the ownership or under the control of the Settlement 
System Admln~strator and provlde such tralnlng and systems support as 
necessary 

The costs of such transfer shall be determined on a basls to be agreed 
between the outgo~ng and successor Settlement System Adm~rustrator and 
the Board Such costs shall be based on the current net boob value of the 
assets transferred to the successor Settlement System Admin~strator and the 
reasonable costs of tralnlng, acqulsltlon ot l~censes, the costs and expenses 
of, or d~rectly assoc~ated w~th the removal of the outgoing Settlement 
System Adminlsttator 
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other informat~on In the ownersh~p or under the control of the Settlement 
Systenl Admlnlstrator and provide such personnel training and systems support 
as necessary 

The costs of such transfer shall be determined on a basis to be agreed between 
the outgoing and successor Settlement System Adminlstrator and the Board 
Such costs shall be based on the current net book value of the assets transferred 
to the successor Settlement System Administrator and the reasonable costs of 
pe~sonnel training, acqulsltlon of Ilcenses, the costs and expenses of, or dlrectly 
assoc~ated wmth the removal of the outgolng Settlement System Admin~strator 



ilraft of 3 4ugust 1998 
C I ~ L L I I ; ~ ~  I i ~ \ e  btt.11 iiiade 111 11ir 1 hl - \  L~r5ioii ot I J Ju l}  1998 a3 to l lo \ i~  

5triLeiliiii~igli iekt to br deltted ui tirli15terred to reltiaiit Clauheh 
Jligliliglit changes and diiieiidiiieiits to tersion ot 13 Jul) 1998 also te\t traiibterrtd 
1 he reht te\t rciiiains unchanceri as corri~ared \I itli t rrhion of 13 J u l ~  1998 

L cc priiitcr i Gorb~inova\EhIAAgreeri1e11t\EMArev3Aug 2 doc 

8 hlarhet Funds 4dministi dtor 8 hldrhet Funds Adniinistrator 

8 1 The position ot Market Fiiiids Administrdtor shall be held b) the ESE 
(or other Conipetent Third Pait)) unless tlie appointment is temiinated b\ 1 
the Bodrd pursuant to Clause 6 6 2 and shall haie  the tollo.riing general e S C ,  

r r  " dutiss aiid re!,poiisibilities iinder tliis Agreenient LI Oc. 

b 

Tllc \ftn Let fzultls I~lttr~trr r / I  elto) sllull he obllgecl 
8 1 11 to opeti rrrltl kerp L O I  trie orlt11 OJ //le iVh01esclle Ele~rt rcity Alco kei 

8 1 1 i o  ~onip l )  \iitl.i the h/l'iihst Riilrs 111 respect ot the operation ot the 
hlLii htl 1 iiiids Aiiiiiinislration 1)to~ttdiiies 

8 1 2  to ~ii:,~ire that '111 hlciikst hl t i i ibt~s iii'iintaiii thsir 4di'iiice 
Ilci) iiisiit:, to the lei el spscifisd iinder the hlarbet Rule3 or sucli otlier le\ el 
as 1114 be dtterniiiied tioiii tinie to tinie b j  tlie Board, 

8 1 3 to e~ecu te  drfaiilt ~ io t i~es  as spscified b) the Settlsment S\sterii 
Adiiiiiiist~ator and to coniert ail) Iettsrs ot credit foniiing part of a hlarhet 
I\ / leii ib~i '~ Ad\~di i~e I'd)iii~iil 10 ~ c l b l i  aiiJ dppl) such cadi to an) o\erdue 
pa\ iiisiit obligations bg a Marhet hleniber, 

8 1 l2  to make provisions for collectron of payments JEonz Electrzcity 
Sirppliers for piil chasetl elecn icriy I I I  the amottnts specrfied rn Cluures 2 3 1, 
3 2 to be then t~ans@ried to the rrccolsnt of the wholesale murket and 
disr! rbirted rtz c0111p11ance ~vrrh the Market Fttnds Admrnr strutlon Procedtrr e, 

8 1 1 to flrlfill tllr Ahn krr Futzcb Ac/tttrnlstt nllon PI oceclii~ es zn c»,ripllunc.e 
ii 1t/1 t/re \ f t ~ t  kef Rtrle~ 

8 1 3 to ensi1re that al1 Market Members maintain tlieii Advance Paynients to 
the Ie\el spscifi~d undei tlie Marhtt Riiles 01 such otliei level as niay b~ 
deterniined froiii tiine to tirne by tlie Boaid, 

8 1 4 to iudintrllii SLILII i t~ordh drlt'i dnd intoniiatioii as nia\ be 8 1 3 to s\ecilte defdiilt notices cu7d conznrzrtzrctrte thetu to the Cotru~lr\Jron 
rt,ihoiidbl\ icquiitd b) tht hlLiih~t Aiiditor oiid the Board, 4grrlt trcc or rlrlig to  hi^ ~ 1 5 t t  irc iron, to hcrndle letter J of et  echt for 111rnq ycrr t oj 

rlrei \/lit ket \letIlhrt 'r 4th rrtlc e f'tiytllet~t C I ~ I L /  10 I I W  rhe sr f~rtîelr foi any ove1 duc 
8 I 5 ta heep iiiidti LL\ IL \ \  'ilid tu iiiLiht re~oiiiriiend~itiaris to the BoLird p~i \  nient obligdtioiis b) J hldihtt Meinber, 
L O I ~ C C I I I I I I ~  ail) ~liiiliges to the hld~kt't 1 ii~ids Adnii~listratiw Pro~edures S 1 4 to iiiaiiitaiii SILII ieco~ds and keep data and inforinatioil ln crccotclcince 
.rl-q~oiiiiiiitiii ot d hldrhet L3aiihti oi A I I ~  ~ l l a ~ i g s  to the islri  (irit parts at tlie 11 rrll ~Ize pr oc rlliu L crrtrhlr5llctl hl the h/trr het Ilotrt ci trrld rlle h4rt ket ~llrrl~îot 
5cttltii1~iil I'rocédii~r!,, 

8 1 5 IO pt oi rcie the Bocu I /  r ecorrltilenckrf~om concet rurig 
8 1 6 io provide tlie M arhet Auditor and the Board data and othe? mt) c l ~ ~ , t ~ g r ~  fo rlie d /Ce krr Fzrnrls Ac/~~~~n,rnr~tr ntron Pi oce~lr~i e, 
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the ,\leit ket Ftrncls Aclmrt~rstt otot  ita all pcy to ~zich erzterprrsesj?om the PVEM's 
accolrtlt for the zrhe of  the net~r orks Charges for corznectron of each rnd~v~dtral 
rClat ket Member shcrll be paid drrectly by thzs Member to the Network' owner 
Tile pt ocedzrre for calciilrrt~ng the srze of the above payments shall be 
appt 01 ed by the NERC, 

9 2 2 Indemnrjcatron oj  Xia111 and Intetstote Marn and Interstate Hrgh 
L'oltcige hrehtlor k servrce costs zinder thrs Agreement and Bilatet a1 
Agreet~tents to be madeji om the Ff'EM's accozint, 

9 2 3 Purchasing of Ancillary Services pursuant to the Market Rules, 

9 2 4 C q  Ing out ot trade 1v1tl1 Externally Interconnected Operators, 

9 2 5 In carqlng out trade w~th  Externally Interconnected Operators, the 
Despatch Operator shall ensure that it IS conducted in accordance wlth the 
princ~ple of Econorn~c Purchase, 

9 2 6 Plartrtlng anciprontotron oj  development of Maw and Inlet state Hrgh 
I'olttige Aret~vot k.s und concltr I ron of rrppr oprrate Agr eernent~, 

9 -7 7 Developmetlt of the Tell leal Statentent setting otit the planned 
tiel elopment of the i\Iain and Itttet state Hlgh Voltage Nuhvorks and 111. 

anrllrcil acjJirstmertt accor drng to the pt ovlszons of the Hrgh Voltage Sy~tem 
Opercrtrrtg Grr~delrtte, 

9 2 8 Short-tet trl plannrng of the prodzrctiorz and r eser vrng oj the capcrc: rty, 
pt otrlyt ac~trstnletlt of the elect/ rcriy prodzrctron and szrpply rn Ukraine cind 
I irlg of Gerzer ritor J ~ o s t s  of rntrrntenattce of r eset ve zrnrts, 
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9 2 9 Adjustment of the technical specifications for any new connections to the 
exlsting Main and Interstate Hlgh Voltage Networks, 

9 2 10 D~stnbutlon of electnclty according to the schedule made by the 
Settlement System Admlnlstrator, except cases spec~fied in C1 9 1 4 
PART 111 - hIARKET PROCESSES 

10 1 I IIL 130Lud sllall malntaln L~ucl publlsh a h letsrtng Pro~edure for use 10 I EIec 11 I L  11) I I I L ' I ~ I  111s \Iirrll be ~ c r t  t red orrt crccot ~lrng to the Meter rt~g 
titth the hlarhet Rules Such hletellng Procedure shall meet the relei ant Pr o~etirtt r The Pr ocedrr P ~llcill be cippr oved by the Bow d 
bletenng qtandardb 

10 2 1 '1~11 hlettr111g SJ sten1 ~11~i11 be the re~ponslb~llt\ ot a deslgnateli 
h l ~ t t l  Op~lator  L clch Meter Opercltor shall compl\ tilth the hletering 
f 'ro~eliu~t I he operator of ,in\ hletcllng Sjbtem shall be respo~lsible for 
the qilnllty of the data accli~lred tronl ~t I he Settlsrllent S) stem 
Admlnlbtrator IS hereby autho~lzed to use the same as mat be penlutted 
pursuant to thls Agreement and may onl) release such data to others to the 
e\tent s t t  out 111 the Market Rules The Settlement S>stem 4dmlnlstrator 
shnll bcal no llablllty lor 111ett11ng maccuracles 

1 0  2 The opet ~rtrort of rrlrt. \feret rttq Sjater~l of the ~vholescrle electt ~crty tnat kei 
~lrtill be rhe t esyotlrrbrlrrj of rhe Xletet rng Systetrz Atlt)lmlstr crtor ~ n t l  Kegrsterecl 
\fetet rrlg S) ~ t e t t ~  Oyer ~itot \ 411 ope) utot of clny Meter rrzg Syrtent \hall be 

I r.syot1.s rble for cn crrlcrbrlrr~~ crtiti cot~plereness of rnetet ed clrtcr The Settlement 
S~stettr -1th)lrtlrsrrrrtot .slrlrll hcrve the rrght to ciccess to metered &la rn 
L o~rrylrcrttce rth tl11.s Agt eetrretzt crtzcI tmy  release such data to others only to 
Ole e\tetlf ser olrt rtt the \ftn ket R I I ~ C J  The Settlement System Admlnlstrator 
shall bear no Ilablllty for mttenng lnaccuracles 

10 3 Any I'arty wishing to become an operator ot a r\.lstering SJ stem shall 10 3 -In} Pcit \ I  1~111ng 10 pet fot 111 thefirttctlorzs of Meterrng Sj~~tenz Operator 
mahe 'in application to the Settlemalt S\ stem Administrator using the sl1n11 trj~plj for yet nrr~s~oti to the Alelet rng Systent Atlt?tmurrcrtot rrccor ~lrng to 
plo~edule het out In the hletsr~ng Procedure rlrr yt O L  etlrrt e set orrf rtz rile ,\fete/ lng Pt ocedtrt e 
10 4 AII\ Dispute over the acciirdc) ot an) n~etersd data shall be resol\ ed 10 4 An) Dispute ~ \ ~ e r  the accuracy of any metered dnta shall be resolved by 
by the Doad the hletering S) stem Adlillllistlator uslrch drsprrtes rrte not ~eitled, they sholl 

be .sl~hltllrtrtl filt corirrtle) lrtrotl (4 ille Bncrtd 

I0 5 I ht  5ettlement Sqstrnl Adin~nlstrator shall Incur no liabllltj as a result 4 Q  5 :G b d t h d  
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13 1 Contractual appointment and renlo\ a1 The Board shall \i ithin 60 dai s 13 1 Contractual appointment and removal o f ~ h e  Mcrr ket Alr~lrtot 
after the Etiective Date appoiilt a fim~ of accountants to carq out II rth ~lre ptrrpo~e of c c ~  rj)rng otrr crnnzrril rrzrdrts the Board shcrll choose cm 

~z/~irtrtrg f i r t t t  C I I I C ~  rn~trlict rhe Commiss~on Agent lo conclzrde the 
Corrrr crct 11 rth rt The 1\1c11 ker 4lrdrroi shall make 

13 1 1 annual audits of the calculat~ons and allocations performed by the 13 1 1 annual audits of the calculat~ons performed by the relevant constrtuenr 
relet ant parts ot the blarhet Optrat~ng Sjstem, such audits to be carried out pans of the blarbet Operat~ng Systen~, such audlts to be carr~ed out wrthm 
at such t ~ m e  or tlmes as shall be agreed bet\seen the Settlement S ~ s t e m  tettiz~ as shall be agreed betneen the Settlement System Administrator and the 
Adm~n~strator and the Board, Board 

13 1 2 'innual audits of the actti tties ot the hlarhet Funds Adm~nistrator In 
operatlug the h~larhet Funds Procedure, lnclud~ng calculattons and 
allocattons performed by the ~eleiant parts of the biarbet Operating Si  stern 
and assoc~~ited ~~lfonllation s\strlns, such audits to be carned out at such 
rlnlt or tlmes as shdll be agrecd betuesn the hlarhet Funds 4dministrato1 
and t h ~  Board, 

13 1 3 tests and/or chechs on neiv Items or iers~ons of hlarhet Softliars or 
other elements ot the klarhet Oprratlng S j  stem, 

13 1 4 r t \  teiis ot Agreed Pro~edures as requlred trom time to time b\ the 
Board, 

13 1 5 ;i levlew e\ ery three 1 ears of the schsdultng and despatch process 
detined in the High Voltage S) stsill Operciting Guidelines, 

13 1 2 annual audits ot the actlv~ties of the Market Funds Adminlstrator In 
operating the blarhet Funds Procedure, including calculations and allocations 
pertornled bg the relevant ~atutrtrtertr parts of the Market Operating System 
and assoc~ated infonnat~on systems, such audits to be carried out wrltun tern~s 
as shall be agreed behieen the Marhet Funds Adminlstrator and the Board, 

13 1 3 tests andfor checbs on new items or versions of Marhet Software or 
other coirstrtzrer~t pcit ts of the klarhet Operating System, 

13 1 4 ytopo~crls or1 rrtzpr oilrng the legal bcrse of the 1VEA.i bVholesale 
OPL') C l f 1 0 1 7 ,  

13 1 5 ~Izecks ovet the conzplr~rnlce wrrh the Hrgh Volruge System Operalrng 
Glrr~lelures r r ~  r espect of scheclzrlrng genet crlron and cie~pcrtch 

13 1 6 cotur~lrt crtroii rrtltl srrqgertlon of ptoporcd~ on any pdrtlcular dreas of 
13 1 6 in\ estigatlons ot an, pmcular ateas of concern \t hich ma\ ha\ e concern uhich ma) have been tndicated to it by the Board, rn par rr~zrlw /he 
been indicated to i t  by the Board oi bj  an) hlarhet hlenlber if at the t l lo~e rel~rted to the ef-rcretrt operarron ancl entreptenezrr ml crctrvrty of rhe 
hienlbel's e\penstt, and Ptrt t r e~  rrrrcl 



Drdft of 3 Augubt 1998 
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Strtketlirough - tr\t to be deleted 01 trnnsterrzd to releiant Claubes 
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13 1 7 audits, relielvs, tests and/or checks of such other matters as are 
otherwise designated under this Agreement tor reference to ~t and, uhere 
not so des~gnated, such other audits, reliens tests and/or checks as the 
Bodrd m d ~  from tlnle to tline reasonabl~ require (haling regard, In 
particular, to any dlsruptlxe ettrct on the buslness and operations of the 
Parties) lJpon request of the Board, the Marhet Aud~tors shall asslst in the 
prepardtlon ot Worh Progranunrs The Audit shall be carr~ed out annuall), 
or more trequently ~t req~ilred b) the Board 

Lec pr~nter'iL Go1 bunova\EMAAgreement\EMArev3Aug-2 doc 

13 1 7 Upor1 I eqlre.st of rlie Botird, the MUI ket Alrdltors .shedl rrsslst irz the 
PI eyeit crtrorl of Il'or k PI ogr ctnir The Atr~l~t shcill be ccn I ~ecl olr! annually, or 
I?JOI  e j  eqlter~tly r f r  eqlra ec/ by the Bocrr d 

13 2 The Board and the NCRC shall have the rlght (after consultation with the 
hlarhet Funds Admlnistrator and the Settlement System Administrator) to 
propose the General Meeting of Market Members the termlnatlon of the 
contract of any t i m ~  of accountants appointed as Market Aud~tor The Market 
hiembers shall ensure that there shall at all tlrnes be a Market Auditor 

13 2 The Board and the NLRC shall hale  the right at an) time (after 13 3 The scope of work to be conducted by the Ma~ket  Audttor shall be In 
consult,itron ~ i t h  the lLIarhet Funds Admlnistrator and the Settlement accordance ~ i t h  the ternls of t h ~ s  Agreement and as deternllned from time to 
SJ stem Administrator) to propose (and the hlarbet hiembers 111 General tlme bt the Board afier due consultat~on with the Market Audttor 
hleeting shdll decide ~ipoii) the tern~ination of ths contract ot an\ iinn oi 
accountants dppointed as hldihtt A~iditor b) i t  but the hlarhet hlemben 13 4 A11 reports oi the hl~lrhet Aud~tor shdll be subni~tted to the I3oard dnd the 
shdll ensure that there shall at all tinlss be hiaihet Auditor NCRC and the P L ~ I  I I C J  o f  rlle -Ig eerlier7t lipon therr r eqzrest 

1 3 3 1 11s scope of liorh to be conducted b) the hlarhet Auditor shall be In 
accorddnce w t h  the terins of 1111s Agreement and as determined from time 
to tlrlie h l  the Roald atter due ~onsultat~on ith the hlarhet Aud~tor 

13 4 All ieports of the hlarhet Aud~tor shall be sent to the Board the 
Nl R C  ,inti dl1 bldi htt hlttlibtrs 

13 5 1 ht t51 and the Pdities sli~ll pro\ ide accebs to all data, processes 
peisonnel and computer s) stems necessan tor the hiarhet Auditor to carn 
out its duties ill full 

13 6 I h i  costs oi the hla~htt  Audit shdll be recoiersd as per the 
A~counting Procedure 

13 5 The MI€ Despatch Operator, Cornm~ssion Agent, Settlement System 
Admrn~strator Market Funds Adm~nlstrator and the Parties shdll provide access 
to all r r t f i , r  ntcrtrort, personnel and computer systems necessary fni the Market 
Auditor to cdrt-y 0111 11s dilties in lull 

13 6 1 he costs of the h/ld~het Audit shall be recoveied as per the Accounting 
Procedure (Ycichetllrle 5 to 1 1 1 ~  -Igt tienlent) 

13 7 hlarhet Auditor's Rights 
I he hlarhet Audltol shall be entitled to attend and speak at meetings of the 
Board and at Generdl hleetrngs 1 he Market Auditor shall be ent~tled to teslgn 
upon g1x ing prior notice to the Roaid (the perlod of such notlce (it any) to be as 
set out 111 the terms of its appointment) Should the Market Auditor reslgn the 
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13 7 Mathet Auditor's Rights 1 he hlarhet Auditor shall be entitled to 
attend and speah at meetings of the Board and at General hleetings The 
Marhet Aiiditor shall be eiititled to resign upon g i ~ i n g  pnor notice to the 
Board (the period ot such notice (if an)) to bs as set out in the terms of its 
appoiiitiiient) Should the Marhet Auditor rssigti, bs renio~ed from office 
or not be reappointed the hlarhet Auditor shall hale the right to 
coii-iniuiiicate directly with bidrhet bleiiibsrs it i t  beliekes there are niatters 
whicli sliould be brought to their attention as a conditions precedent to its 
appointiiieiit 

Lec printeril Gorbiinova\EMAAgreement\EMArev3Aug 3 doc 

hlarher Auditor shall hale  the riglit to communicate directly with Market 
hienibers if it belleles there are inatteis that should be brought to their attention 
as a conditions precedent to its appointment 

13 8 Confidentialitj 
The hlarhet Auditor shall enter iiito a coiifidentiality agreement as a conditions 
prscsdent to its appointnient of sucli fonii as n-iay be required froin time to time 
b) the Board I h e  hla~het  Auditor shdll have the right to receive al1 
infoniiation fron-i h.1.a-het hlembers relevant to tlie perfonnance of its duties 

13 8 Coiifideiitiality 
11ie h1,irLet Auditor shdl enter into a contideiitialiti agreeiiieiit ab a 
coiiditioiis p~ecedeiit to ils appoiiitiiient ot siich ionii ab mai be rsqiiirsd 
froiii tiiiie to tiiiie by the Board The hlaihet Auditor shall hale the right to 
rective dl1 iniormation iioni hlcirhet hlembeib relaant  to the pertoniiance 
of its duties 

1 4 Notification of Defects 14 Notification of Defects 

14 1 FdcIi klaihet Metilber undertahes to notif) proiiiptl) in nnting the 
Ssttleiiient System Adi-iiinistiator, hlarhet Funds Adrninistrator, othsr 
Mc~rhet hleinbers, aiid tlie Bociid ot an) dstects of \~liich i t  is or beconies 
ancire i i i  the Marhet Softwaie or an) other aspect ot the hlarhet Oprating 
Systerii ~ind to provide buch fiinher iiitoi~iiatioii as nia) reasonabl) bs 
required by the Settleiiient S>strni Xdniinistrator or h1arLet Funds 
Adriiinistrdtor to identily, ibolate and correct such dstsct The Board sliall 
notify aiij such deiects to tlie NERC 

14 1 Eacli Pur to t l l r ~  1gt L'entent uiidertakes to notify promptly i i i  writing tlie 
Settlsnient Systeni Admiiiistrator, Market Funds Adniinistrator, other Market 
hisiiibers, and the Board of any defects of which it is or becomes aware in the 
hlarhet Softliare or any other aspect of the Market Operating Systeiii and to 
proilde siich hirtlier infoniiatioii as inay reasonably be required by tlie 
Settlsiiient Systeni Adininistrator or Market Funds Administrator to identify, 
isolats and correct siich defect The Board shall notify any sucli defects to the 
NERC 

PART IV - ADAPTATION P ART IV - ADAPTATION 
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15 Amendments and Confl~cts 
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15 Procedrrre of hflrkrng Cliariges nrzd Amen(Inrerzts to tlie Agreement 
and SettIemertt of Coriflrcts tlint may arise in tliis connectron 

15 1 Amendments 15 1 Amendments 

15 1 1 Any amendment to th~s Agreement shall be made only wwth the 15 1 1 Any changes and rinlendment to this Agreement shall be made by the 
approval of Market Members through a vote t d e n  at the General Meetlng l\lrrr ket 1\.1eniber s thr olrgh rr vote taken at the General Meetrng accordrng to the 
or through the~r  wr~tten consent ~f not present at such a General Meetmg Clalrses 5 4 5 4 1 Changes and amendments made accordrng to such 

pr ocedlrt e rrre oblrgrrtory for erich Prrrty srgnrng the Agreement 

15 1 2 The NERC shall fornlally approve any amendment to the terms of 15 1 2 IVlth~n the terms set by the Lalv changes and amendments to thzs 
t h ~ s  Agreement Such approval w~ll be granted w t h ~ n  a ten day penod ig~eentent shrill be (greed ~vrth central exectrtrve authorrtie~ managing the 
Any rejection of a proposed amendment shall be In i\ntlr,g ssttlng out the yolter Jector, the l\IERC, the 4rztrntonopolj) Commrttee 
reasons tor such a decls~on and sent to the Board 

15 1 3 If any Party retuses to ekecute an amendment appro~ed by NERC ! 5 ! 3 ?&e&kted 
and Market Members together holdrng 75 per cent of We~ghted Votes 
wlthln 10 worlung days, the Agreement shall automat~cally be termmated 
and replaced by a new amended agreement among the concumng Part~es 
The non-concur~ng Part~es shall be deenled to h a ~ e  reslgned according to 
Clause 4 3 except that any amounts due to or from these Parties it111 be 
carr~ed over to the new agreement Amendments approved by NERC and 
Market Members pursuant to clauses 15 1 1 and 15 1 2 ~-111 be included In 
the text of the Agreement 

15 1 4 For a penod of I year iron1 the Efiectne Date of t h ~ s  Agreement ~t ! 5 ! ! 5 
shall not be necessary to obta~n Market hleniber approval of changes to the 
Schedules 2-8 of thls Agreement For the tlme that thls Clause has effect it 
shall tahe pre-emlnence over Clause 15 1 I , 
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15 2 Confllcts In the event ot an) lnconslstency or conflict 
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15 2 Conflicts r elated to rtlcoturstency of the doczrments 
In the el erlt of nny rnconsrstetlc~~ oj  ~IrfSerent doczrment~ and rt? connectron tvlth 
thrs the Par tres of the Agt eetnent shall ackno~~ledge that 

15 2 1 the provisions of an) L~cense shall prei all ox er ths Agreement, 15 2 1 the provisions of any License shall prevail over this Agreement, 

15 2 2 the provlslons of this Agreement shall prevall over the hiarhet 15 2 2 the yrovrsrons of the Schedzrles to this Agt eement shoukl conlply with 
Rules, and PI 01 rsrons of the Agteement, and If not consrstent, the pro~lrsionr of the 

4g1 eenlent shrill pt evrrrl ovel the Scheditles, 

15 2 3 the hlarhet Rules shall prevall o\ er the hlarhet Operating S j  stem 1 <  3 1 
.a - 2 

The I'ai.t~es shall use all redsonable endeaior promptlj to secure the The Part~es shall use all reasonable endeavors promptly to secure the 
e l~m~na t~on  ot such incons~stenc) or conflrct eliminat~on of such incons~stency or confl~cts connected with ~nconsistenc~es 

15 3 The P a l e s  shall endeavo~ to ensure that this Agreement and the High 15 3 The Parties shall endeavor to ensure that this Agreement and the High 
Voltage System Operating Gu~dellnes remaln consistent Voltage System Operating Gu~del~nes remain consistent 

16 Wholesale Electrlclty Market Arrangements and Re\ lews 16 Il'liolesnle Electrrcrty hinrhet Legnl Bnse nnrl Revrervs 

16 1 The Part~es to thls Agreement achno\\ledge that the provisions of the 16 1 The Parties to this Agreement acknowledge that the provisions of this 
Market Rules and other elements oi the \i1Eh4 shall be subject to change -lgreernent, the ;\lor ket Rules crnd other Schedztles to the Agreement shall be 
over tune The Part~es undertahe \ \ ~ t h  each other to use all reasonable subject to penod~c change when necessary 
means (~ncluding, where appropriate, through the~r representation on the 
Board) to adapt these arrangements as requlred to meet the objectnes set 
out In Clause 2 

16 2 The Board shall be requlred to undertake a hll re\ leu of the operatlor1 16 2 The Boru rl slipel vrsrng the ekecutrun of t h r ~  Agr eenient iiccor tlrtlg to thls 
of the Agreement according to the Clauses 16 2 1 and 16 2 2, to assess CIntrse shrill ~ot~sirler the rsrlrer on necessrty to make changes to the Agt eement 
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whether the pnnc~pal objects and purpose set out In Clause 2 are bang or NIIL! Schedlrles rn or det to cmess the uchzevement of the prrncpal objectives of 
could be better ach~eved The dates for revlew are thzs 4gt eenrertt 

TIte igt eernent shull be I evwed 

16 2 1 those dates falling 12 and 24 months after the Effectn e Date and bl- 464-4 once a yerrt rltrrrrtg two J1ern s srnce the Effectrve Date 
annually thereafter, and 

16 2 2 such other date(s) as the Market Members In General Meetlng may 4-6 3 2 tdidehd 
From tlme to tlme determine 

16 3 Reports Promptly, (and In any event n ~ t h l n  one month) 16 3 Revrsrorz Reports 
after e a ~ h  revlew date, the Board shall prepare or cause to be prepared a Pron~ptly, (and In any event within one month) after each revlew date, the 
nntten teport of I ~ S  re1 lei+ ~111ch shall set out Board shall prepare a ivntten report whlch shall set out 

16 3 1 the s ~ o p e  of the re\ iew conducted, 16 3 1 the scope of the revleu conducted, 

16 3 2 the matters rewewed and the investigations and enqulnes made, 4 C 3 2  :- 

16 3 3 the find~ngs of such reklew, 1633 16 3 2 the findlngs of such revision, 

16 3 4 the recommendat~ons ( ~ f  any) as to the changes to be made to the 46-34 16 3 3 the recommendat~ons on changes to be made to the Mur ket Rtrle~ 
Energomarhet Members' Agreement, the h/iarhet Rules and Market curd other Schedules to the Agt eentent 
Operat~ng System so as to ach~eve or better to a c h ~ e ~ e  the prlnc~pal objects 
and purpose set out in Clause 2, 

16 3 5 the effect whlch any such recomnlendat~on referred to In Clause 4-644 16 3 4 the eflect antr~ rp~lted rf changes t ecomntended by the Market 
16 3 4 \+auld, ~f ~mplemented, have on the role of the hlarket Aud~tor ,-ilrdrtor lire ~nrplenrentetl 
under thls Agreement and any comments ot the hiarhet Auditor may haxe 
on any such recommendat~on, 
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16 3 6 the financ~al effects (if any) whlch any such recornmendat~on 4&4 16 3 5 the financ~al effects whlch any such recommendation referred to 
referred to In Clause would, ~f Implemented, have on Market Members, In Clause -1.63-4 16 3 3 would, ~f Implemented, have on the Parl~es to the 
and A ~ I  eealent, and 

1.631 ...- 16 3 6 a the other matters, rhe deczslons of ~vhzch the Board shall 
16 3 7 such other matters as the Board shall cons~der appropr~ate consrder expedrent 

The Board shall noti@ each Party, the Market Aud~tor, approprrcrte state 
The Board shall notlfy each Party, the Market Aud~tor, and NERC of any azrrhorrtres and other pa~tres concerned of any such review and prov~de them 
such revlew and prov~de them each w ~ t h  a copy of the Board's report each w ~ t h  a copy of the Board's report accordingly 
accordingly 
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17 Force Majeure and Eniergency Procedures 17 Force hlajeure and Emergency Procedures 

17 1 Where the ESE or an) other Part~es (the "Non-Perfornung Party") IS 17 1 In case  hen any Party (the "Non-Performing Party") 1s unable to carry 
unable to carry out all or any of ~ t s  obltgat~ons under t h s  Agreement by out all or any of ~ t s  obl~gattons under thls Agreement by reason of Force 
reason of Force Majeure the non-pertorm~ng Party's duty to carry out those hfajrure the non-perfornl~ng Party's duty to carry out those speclfic obl~gat~ons 
spec~fic obltgat~ons shall be suspended for a penod equal to the Force shall be suspended for a per~od equal to the Force Majeure provided that the 
Majeure prov~ded that the suspenslon of performance IS of no greater scope suspenslon of performance IS of no greater scope and of no longer durat~on than 
and of no longer durat~on than IS requtred by the Force Majeure In respect IS rsqulred by the Force Majeure In respect of the suspenslon of the Non- 
of the suspenston of the Non-Perform~ng Party's obl~gat~ons Perfonnlng Party's obl~gat~ons 

(a) the Non-Perform~ng Party glves the Board (whch shall promptly Inform (a) the Non-Perform~ng Party dlrrrng thefirst 24 hours afrer occu~ t ence of such 
the other Part~es, the Marhet Aud~tor and the NERC) prompt notlce cuc1rntstances glves the Board (whlch shall promptly inform the other Parties, 
descrtbtng the c~rcumstance of Force Majeure, lncludtng the nature of the the Market Auditor and the NERC) prompt notice descr~bing the c~rcumstance 
occurrence and tts expected durat~on, and continues to furnish dsuly reports of Force Majeure, lncludlng the nature of the occurrence and ~ t s  expected 
wlth respect thereto durlng the per~od of Force Majeure, and durat~on, and cont~nues to h r n ~ s h  dally reports wlth respect thereto durlng the 

penod of Force Majeure, and 

(b) the Non-Performtng Party uses all reasonable efforts to remedy tts (b) the Non-Perform~ng Party uses all reasonable efforts to remedy its tnabtlity 
tnabll~ty to perform and to mltlgate the eifects of such Force Majewe to CUI l y  out activrtres and to mltlgate the effects of such Force Majeure 

17 2 Discuss~ons 
As soon as pract~cable after the occurrence of the Force Majeure the Non- 
Perfomlng Party shall dlscuss w~th the other affected Part~es how best to 
conttnue its operations and glve effect to tts obl~gat~ons so far as poss~ble In 
accordance w ~ t h  this Agreement If such Force Majeure conttnues for a 
per~od In excess of 90 days, the Board shall revlew whether the Non- 
Perfomlng Party should cease to be a  arkk kt Member 

17 3 Burden of Proof The Non-Perform~ng Party shall have the burden 

17 2 D~scusstons 
As soon as pract~cable after the occurrence of the Force Majeure the Non- 
Performing Party shall dlscuss w ~ t h  the other affected Part~es how best to 
contlnue ~ t s  operations and glve effect to its obligat~ons so far as poss~ble tn 
accordance w t h  thls Agreement If such Force Majeure cont~nues for a per~od 
In elcess of 90 days, the Board shall review whether the Non-Perform~ng Party 
should cease to be a Marhet Member 

17 3 Burden of Proof 
The Non-Perform~ng Party shall have the burden of proof for establ~sh~ng the 



Draft of 3 August 1998 
Chdnyts I I ~ L L  been n~dde In the Chl 1 icrslon ot  13 J u l ~  1998 as tollo\is 

Str~hetlirough - te\t to be deletell 01 t~dnsterred to re le~ant  Clause5 
tllghllght changes dnd amendments to \ersion ot I3 Juli 1998 also te\t traristcrred 
I he rest text relnalns unchanged as cotlipared it ~ t h  kerhlon ot I3 J u l ~  1998 

Lec p r ln te r~ l  Gorbunova\EhlAAgreement\EMArev3Aug-2 doc 

of prool h i  est~lbl~shing the tusttnLe, and impact on ~ t s  obl~gation oi evbtence, and ~mpaut on 11s obl~gatioil of, I'orce Majeure 
Fo~ce  b la je~~re  

17 4 In the ekent oi  a sjstrm emergency, declared b) the Cab~net oi 
M~n~sters,  the hdin~ster of the ILluustq ot Energ) and Electr~ficat~on of 
Uhraine actlng through the ESE, may tenlporar~lj suspend the despatch, 
deternlinat~on of the Wholesale hlarhet Pr~ce and load managenlent 
arrangements of the WEh4 and manage them by d~rect order T h ~ s  order 
shdll lapse \{hen the sqstem tmrrgencj terminates hlarhet hlembers i iho 
incur uncompensated costs in respond~ng to such enlergenc\ ma\ apph to 
the Board tor compensation, \ i h l~h  shall In tun1 be included In the 
LiTholescile hldi het Pr~ce 

1 7 4 In the e\ ent of an rnregt ritetl polllet syslenz of Ukt crrne emergency, 
declaied b) the Cab~net of M~n~sters ,  the Min~ster of the M ~ n ~ s t r y  of Energy 
and Illectr~iicat~on of ULra~ne, act~ng through the W X  Despatch Operator, 
maj temporarily suspend the despatch, deternl~nat~on of the Wholesale Ma1 ket 
Price and load management 'irrange~nents of the WEM and manage them by 
d~rect order T h ~ s  order shall lapse when the system emergency termmates 
hlarhet hienlbers \iho Incur ilncompensated costs In respond~ng to such 
emergency may apply to the Board f o ~  con~pensat~on, wh~ch shall consrcIet the 
r t l ~  /r(srot1 o f  tI1eJe C O J ~ J  rt1 the Ii7lolesctle hlat kel PI Ice 

18 1 A hlarhet hle~nbzr stlall be In deiault oi  t h ~ s  Agreement if 
18 1 1 the iclr\ ant ,\cii anLe I'd\ inent has not been 

pro\ ldtct ma~ntained and replen~shed as requ~red, 

18 1 2 i t  has t,illed to pa\ an\ outbtanding sum detenll~ned 
uild~i th~b lgnement \\1t111n 5 \\orl\ing da) s of the due date 

18 1 3 it has lailrd to compl\ ~ i t h  an\ other ternls oi  th15 
Ag~esillrnt capable oi iemed) \ \h~ch has not been remed~ed \ i~ th in  a 
reasoncible period of time to be drtrrin~ned by the Board or 

18 L ~ a b ~ l ~ t y  of the Pdrt~es 

1 H I 7~rbstcrntitrtrot1 ~tltl$)t 111s 

I h I I L e ~ r l  lrtrbrlrt~~ rtl rrcc ot tltrn~e \clr~tl thrr Agt eenlenr nlecrt~r rtuitet rcrl erilcf 

orll2t Ircrhrlrt~l for notz-firlfillnlent or rrnduefirlJillttzent ofohlrgrrtron> by each 
of  rllr Prrt rres L I L  L ot tlrt~g to the Agt eer~lerzt 
Ih  1 2 Debtot rs N Pcrt t,) to this Agt eenlent 111hrch tlrtl not jlr&ll rlr 

ohlrg~rrrot~ C I L  L ot (11ti.g to the 4gr eettrent oi firljille~l thet71 it1 ~rticlire ot  let clt~tl 
r \ L 0113 rtlet etI to br 111 tlefi~rrlt of thrs 11gt eentet~t rrcc ot thng to p~ ovision 
- 4 3 3  
18 1 3 Ohlrgrrtrntlr etlzrtge crntl I esponslbrlrty coi?zes rnto for ~e cir jollolvs 
r r )  tlle Gellet LI IOI  J to e t espotll rble befot e the Supplret s f i t  nonexectrtron of 

the lotrtl L llrtlule pt epiu etl by the Settlenlent Sjotern A~ltnrnr r trrrtot 017  
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18 1 4 ~t has bee11 declared b a r h p t  under ULraln~an Laii 

The CSC shall haie sole responsibll~t) tor sening a Default 
Not~ce on lnstructlon ot the Bo'ird 

18 2 I! the LSL ser\Lb rl Dtfrli~lt Not~ce on ,.I hldrket h l r m b ~ r  and 
the nlatter on which the Detault Not~ce iias sened has not been resolied 
i \ ~ t l l ~ n  5 calendar days ot the ~ssus of that notlce, then the Board ma) tahs 
am of the lollo~i 111g enforce~~lent actlonb 

18 2 1 to suspend sales to the Detdillt~ng hl'lrhet hlsmbsr, 

18 2 2 to pl'ice a blocb on all bank accounts ot the 
Delault~~ig h l a ~  het hlember, 
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h~irerl oti brds ru~ciet the Aleit ket Rlrler, 
b) rhv '7li~)plrrr s ~ 1 1 ~ 1 1  he I espotlr rble be$)? e the Coninir~~lon Agent, ot 

clecrt rcrfjl l~etiet crtot r fo, noti-ptry~nent or ~rt~trtr~elypcyt~~ent for 
elect1 rcrtjl plrt ch~setljt 0 1 1 1  

c) rllr Slpplret s J ~ N I I  be I esponsrble befot e the Commrsslon Agent or the 
Getlet ~ t o t  J fot IIOII-pet fot tlicitice of the deelut ed electrrc~ty plrt chcrre tinder 
the \f(rt ket Rlile~, 
11) tlls Co~,tnt~sslon Agenr shcrll be I erponsible befor e the Con~rgnors fot 

rt)rpr ope) elecrirroti offtitr~rrot~s by the Cot~inlrssron Agent ~vrrhrn the 
t t.le\ ertlt hjstelrr ofpcg~tr~etits to rts ti~eozi~it f i  0111 /he FVEM nccolint 

e) the W Despatch Operator of the Integt nted Energ, 
5 ,  srettl shcill be t es~~orurble fi)t non-jtlfilltr~erit of the loud sche~ltile 
1lv1 elopetl h)  the Settln~retlt 'i,~etetn Acltn1t1rrrt titat except cure5 ~clhen 
rr~h trotr-fiilfrlltr~et~t r r  ctrli,etl h ) ~  the need to pt event enlet gencrer m the 

L X I  cirlte s Ititegt citetl E I I ~ I ~ J J  5")stenr N ~ I L ~  11qz11tlcite theu conreqtiences 
I I I IL IL - I I  the i frrt ket Rliles 

f )  rlre \felt ker F~ititls A ~ l / t ~ ~ t ~ r ~ t t  crtot before the Put tres to the Agt eeer~le~rt for 
~uirrtIiel~ ot rni111 opet riclttr~t~rstt citron ofjiinds t e~erveci to the IVEhl 
L I L  L O I O I ~  1i rrli~ti [lie I elelletlt rj?stet?l o$pnyntentr to I ~ J  crccolmtft on1 the 
jJ F \f nc. co~ltlr 

18 .? C I I I I I ~ I  cintl ~~tnpltrrtit pt ~.,etil~it~otz yt ocedrae 

18 -7 1 f l  11 Debrot  doe^ tiot pegJ -$)I ele~lt I L  I& plil chuseci by I[, llte 
GetlL)t L I I O I S  1t1 therr rnter ests s shcrll oblrge the C otnmrsslon Agent to set ve cr 
L I~irt tr  ro 11ie11 Dehfol t etlrrrt rtrg to pcry offllie cieht, trnd not~f i  the Bolrr ti od 
rile l i  holescrle Electr I C  rry 1l1crt ket ~bolrt thrs 
18 2 I if the Debtor rrgr ces to the tlurr~i he shcrll senti hrs r eply to rhe ~l l t i t~ i  
to the Cornrnlssron Agent ~lvthrn the tet tn provrslonetl by the c lo t en1 
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19 1 1 Subject to Clause 19 3 each Party agrees and acknowledges that no 
Part) shall be liable to any of the other Part~es for loss arising from any 
breach of this Agreement other than for any loss directly resulting from such 
breach and which at the date of this Agreement was reasonably foreseeable as 
Iihel) to occur in the ordinary course of events from such a breach 

19 1 2 Exclusions on certain types of loss 
Subject to Clause 19 3 and except where any provision of this Agreement 
proi ides for an indemn~ty, the Default~ng Party in any circumstances shall 
not be lrable to any of the other Part~es for 

-1-P-C; a) any loss of profit, loss of revenue, loss of assets, loss of contract or 
loss of good\{ 111 

4444  b) d~rect or indiiect losses, 

4 9 - 4 4  c)  an} loss resulting f ~ o m  the liability of any other Party to any other 
pelson except as prov~ded 111 Clauses 18 1 and 18 3 of this Agreement, 

4W-6 19 1 3 I he Deldidtlng Marh~t  Member shdll fully indemn~fy the 
Despatch Operator and any other user affected agalnst all liability, loss or 
damage which it may Incur through disconnection 

19 2 Exclus~on of certarn tjpeb of loss subject to Clause 19 3 and except 
where any pro\ rslon of this Agreement prot ides for an ~ n d r n l r u ~ ,  neither the 19 2 Exclusion of certaln types of loss 
Party liable nor any of its officers, emplo)ees or agents shall In an\ subject to Clause 19 3 and except where any provision of this Agreement 
circumstm~es whatsoever be l~dble to my ot the other Parties for proiides for an rndemnity, neither the Party liable nor any of its officers, 

employees or agents shall in any circumstances whatsoever shall be l~able to 
an\ of the other Parties foi 

19 2 1 an) loss of profit, loss ot revenue, loss of use, loss of contract or loss 
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of goodw~ll, or 19 2 1 any loss of profit, loss of revenue, loss of contract or loss of goodw~ll 

19 2 2 any lndlrect or consequent~al loss, or 

19 2 3 loss resultlng from the llabll~ty of any other Party to 
any other person except as provided In clauses 19 1 and 19 3 

(a) Nothlng In the Agreement shall be Interpreted as nleanlng that the 
ESE, In ~ t s  capaclty as purchaser and seller of energy under the terms and 
cond~tions of thls Agreement, IS In turn l~able for any l~ab l l~ t~es  of any Market 
Member whatsoever W l ?  3 Enforcenzent of the Agreement 

(b) The ESE shall not be l~able for any costs or losses, e~ther actual or Ifone or more Clazises of thrs Agreement rs found to be rnvalrd unlatvjiul or 
potent~al, ~ncurred by any Market Member as a result of errors or omlsslons othencwe zmenforceable, the others shall remarn In effect 
In the Market Operating System or by any of ~ t s  staff ~f it had been 
demonstrated to have followed Good Industry Pract~ce However, any 
Market Member may report any such error or ormsslon to the Board who may 
determine whether any act~on IS required to rect~fL h s  error 

(c) The ESE's obl~gat~on to pay for energy purchased under h s  
Agreement 1s strictly l~m~ted to the h d s  avalable to ~t pursuant to the 
Market Funds Admlmstrat~on Procedure (Schedule 4 hereto) 
19 4 Death and personal Injury Nothlng In h s  Agreement shall exclude 
or l ~ r n ~ t  the llabll~ty of any party for death or personal rnjury resultlng from 
the negl~gence of the Party or any of ~ ts ,  employees or agents 

19 5 Survlval Each of the Clauses In thls Clause shall 
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19 5 1 be regarded as a separate contract term, and ~f one or more of such 
Clauses IS found to be ln~a l~d ,  unlawful or othenk~se unenforceable, the 
others shall remaln In efiect, and 

19 5 2 survlve ternllnatlon ot th~s  Agreement 

20 Term and Term~nat~on 20 Term and T e r m ~ n a t ~ o n  

20 1 Term T h ~ s  Agreement shall have no fiied durat~on 20 1 Term T h ~ s  Agreement shall have no fixed duration 

20 2 Suspens~on of Marbet Member's votlng nghts a Market Member's 2C 2. T-ETm 
vot~ng nghts shall be suspended only In the c~rcumstances and to the extent 
spec~fied In Clauses 4 3 and 18 

20 3 Term~nat~on as a Party A Marhet Member shall cease to be a Party 
only 

20 3 1 In the circumstances and to the extent spec~fied in Clause 4 3, or 

20 3 2 In the c~rcumstances and to the extent spec~fied in Clause 

20 4 Term~nat~on of the Agreement T h s  Agreement may be termmated XI-! ZO 2 Term~nat~on of the Agreement 
by a unanimous resolut~on oi Market Members In General Meetlng and the T h s  Agreement may be termmated by a unanlmoub resolut~on of Market 
prior wr~tten consent of the NERC has been obtalned or automat~cally as set Members at the General Meetlng with the pnor wr~tten consent of the NERC 
out ~n Clause 15 1 3 o) alrtonlotlcally for a Party rejecting changes and amendments to thr~ 

Ap eenient accepted by 7 j% of the all Members 

21 Insurance I 21 Insurance 

21 1 Insurance requirements for the ESE subject to the avalabll~ty at 21 1 Upon mstrzlctron of the Board A@€ the CoLm, rnzsszon ;Agent may - 
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8 

rn~lrr e I lsks conne~tetl 1~1t11  erutrrrng IVEM opercrtlon ~ ~ c c o t  tllng to Ukr ulnllln 
legul(rtron 

21 1 1 insurance w~th respect to loss or damage to an) aspect of the hlarket 
Operatlilg System equivalent to ~ t s  replacement cost, and 

21 1 2  professional ~ndemnit) insurance of an amount agreed b) the 
Energomarbet Board 

21 2 Costs All premlunls and other sums of money payable for all 
insuranLes In thls Clause shall be recoiered In accordance uith the 
Accounting Procedure 

31 3 lppllcation of proceed5 the ESE shall use all reasonable means to 
mahe ,~nd collect claims promptlk and mahe all pajments toiiards mahlng 
good t h ~  loss and full) repairing the damage or nleetlng the relei ant llabilits 

21 4 lniornlation requirements the ESE shall promptl~ suppl~ the Board 
upon request with an Insurance broker's certificate satisfactory to the Board 
confirming that cover has been efiected in respect ot the insurances referred 
to In this Clause and givlng reasonable details oi  the ternls and conditions of 
~ u c h  inhilrances 

21 2 Costs 
- ~ I J )  costs I elcrted to lt~slrr l t~g  PI ocedwes coinplylng lslth this Clause shall be 
reco\ ered in accordance wlth the Accounting Procedure 

2 1 3 Application of proceeds 
The AB& Commlssloi~ Agent shall use all reasonable means to make and 
collect clalms promptly and mahe all payments towards making good the loss 
and fully repairing the damage or meeting the relevant liability 

2 1 4 Infom~ation requirements 
lW€ The Cor?rmzsszon Agent shall promptly supply the Board upon request 
the rnstrr crrrce C O H O  crct crr~d other doctrtrtents confim~ing that cover has been 
effected in respect of the insurance referred to in this Clause and givlng 
reasonable detalls of the temx and conditions of such insurance 

22 1 Interpletat~on Data and other iniom~atlon I\ hlch an\ Part\ is 22 1 ,\l(il ker 1\1er?lher J ~Ilcrll / I  err( thls Agr eenlent (in(/ tnfor rmrtlon I e ~ e ~ v e t l  
pernutted or obl~ged to dnulge to an) other Part) under t h ~ s  Agreement shall f i  on1 otlre~ Ale~?lbe~s crs confrdentral and shall tmdettake the memtrre\ 
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not necehsarlly be regarded as being in the publrc donlain simpl) b\ reason of tlecesstItjl to pr event (he r eletrse of such rnfor nzatron ot rts tt ~rnrfir to n thrrd 
being so dl\ ulged I I N ~ ~ ) :  I I I L I I I C J I I I ~  ~ ~ k d l l l ~ l l  of  J I I ~ C I C I I  PI OvrsronJ 10 the enlployment nnd other 

L ontt ucts 

22 2 I he Energomarhet State Enterpnse or an) other Party shall not 27 3 T m -  
divulge m y  lnfornlat~on to an) Party to this Agreement or any other part} 
any ~ntoimat~on on any Marhet Member except that ~ h i c h  ~t is specifically 
requlred to publish under the ternls of t h ~ s  Agreement or as requested b j  the 
NERC or in compliance with any order of the Government of U h i n e  

22 3 Use of intormation b) the Energomarbet State Enterpnse The 22 2 Relense o f  n~etz(roned afotnzntron or transfer of r rghts for rt to 
Energolnarhet State Enterprise ma) use an) information or data supplied to the tltrr LJ pin tres pirblrccrtrott of the rrlfornlatron ~eccrved by the Members 
or a~qili l td by ~t horn other Paltles for the iollo\iing purposes slttrll be car r red out onl) lq~ort the pi lor \rlrrtten coi7sent of the Boar d 

22 3 1 the operation and pla~lnlng of all hlaln and Interstate H ~ g h  Voltage 
Networks of Uhraine, 7 7 7  1 7 - m  -- J I 1 

22 3 2 the calculation of charges and preparation oi  ofters of ternls for 
connection to or use ot any blain and Interstate High Voltage Netnorhs ot 22 3 2 TC! 
Ukraine 

22 3 3 pa! ment for Anclllaq Sen iLes pro\ Ision, and 

22 3 4 rhr operat~on of the hlarket Rules 
77 7 1 T-1 -- d I I bb I L 

22 4 Generdl confident la lit^ Conditions Each Part) undertahes \\ it11 each 
other Pdrtj (including the Energomarhet State Enterpnse) that it shall 22 3 Restr rctroia speczjretl rn Clcrlrse 22 shall not cpply to 
111alnta11l the co~lfidentiality ot an) Confidential Inionrlation ewept N )  rt7f0t r~~utrori genet (rlly kit011 n untl crvarlrble to prrblrc, 

b )  u~o~n~rrtron tl~rrt the Pcrrtles hcrve at thelr d ~ s p ~ a l  N L C O I ~ I ~ ~  to the 
22 4 1 the eweptron ~n Clauhe 22 3,  or e#ec (11 e legrslcrtrort, 
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c) any rnformation already wthin the publlc domain, 
22 4 2 to the extent pernutted b j  thls Agreement, or d) d~ssem~nation of such rnformat~on tq / the employees, directors, agents, 

consultants and professional advisers d,f the provider 
22 4 3 w~th the prlor consent In \vrltlng of the Pm to \\hose affalrs such 
~nformat~on relates, 22 4 The Cons~gnor, Market Funds Adminrstrator, Settlement System 

~dmuukrator, Secretanat may pmvrde & and other information accbrd;ng 
22 5 Exceptions to the confident~al~ty cond~t~ons are to the ~ a r k e t  Rules to any other pekont:$$o is ndt a Party on reiuest $bbjeet 

to a charge - - and shall slgn a document where .. -I such informat~on IS g~ven 
22 5 1 any ~nfornlat~on already w~th~n the publlc domaln, 2 3 4 1  -- T- 
22 5 2 ~f the prov~der of such lnformat~on IS requ~red to maLe d~sclosure of 
the confident~al lnformat~on under any l~cense, or la\\ 7 3  4 3 Tn  XGrTZ'g -- I -  1 U  L., 

22 5 3 d~ssemlnatlon of such lnfornlat~on to the emplo~ ees, d~rectors, agents, 22 ! 3 TQ I3433E- 
consultants and profess~onal adv~sers of the pro\ ~der  

22 6 Subject to the foregoing provlslons of this Clause 22, the 22 5 
Energonlarhet State Enterprise may prov~de data and other rnformatlon In the 
Market Rules to any person who IS not a Part) on request subject to a charge 22 5 ! 
and shall malntaln a record of the lnformatlon gl\ en and those requesting it 22 5 2 
The same cond~t~ons shall apply to any subcommittees whch may be formed 
pursuant to any hture Board dec~s~ons 

37 -- -' = 3 T 2  al;.r\r;lLETEI) 

23 Notlces 23 Notlces 

6 1 
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23 1 Addresses Any, not~ce or other conlnlunlcatlon g n e n  b j  one Part\ 23 1 ,\orrce Procedlu e 
to another, from the ESE or the Board to an) Part), under this Agreement 411, notices rrt  cotzrrectiorl 11 rth this Agreement mzist be erec~ited in rrlr rtrng 
shall be addressed to the reclplent and sent to the address, telex number or in the Llbcriniari larzgzrctge 
facs~m~le number of such other Party g n e n  In t h ~ s  Agreement for the 
purpose and marked for the attention of the Party's nomlnee as not~fied 
from tlme to tlme 

23 2 Deemed Receipt An) notice or other communication to be g ~ \  en 23 2 4 t n ~  riotrces tlelrver ell by telegr cmi, telex, and frrcs~nlrle shall hctve 
by any Party to any other P'lit) shall be In \iTitlng and gnen  bj  letter legcrl force ut~d be lieenled efecrrve docutnent~ Norrces tlzcty u l ~ o  be 
delivered by hand or sent b) post) or telex or facs~m~le,  and shall be deli\ er eci by r 1 1 ~ 1 1  to the leg~tl utl~lr eJses of the Pat tres 
deemed to have been received - 

23 2 1 in the case ot deli\ er) b) hand, \\hen deli\ ered, or 3 2 7 1  --I - , T G ' ~  

23 2 2 III the case ot tele\, on the daj of transnilsslon, or 3 2  ad - 7 - 3 A I-- 

23 2 3 111 the case of facs~m~le, on a~bno~\ledgment  b) the addressee's 23 2 3 T m  
facs~mile recelvlng equ~pment 

33 3 The l\lenlbers pledge to pr ovrcle tirllely not~catron to other Menibers 
or1 c t r l ~ ~  clrcrriges rn rlleir legal N L I ~ ~  es5 eJ 
23 4 The r ecerpt date for N h'otice ~hcill be deemed as follow?s 

(rr) rn the ccrJe of  telegianl, telex 01 facsrmrle, the btisrnes~ clay 
follo~t rrig the ~enclriig drte 

(b) rn the c me  of  r egister ed lettei, the fotrr teenth d~ t y  froill the 
senilrng date 
(c) rn other cctses the r ecerpt dute conjrt med by the nti~iressee 

23  5 The ,\'orrces sllrrll be rleerrtecl r ecewed and knolvn lo the hlember c on 
tilt r ecerpt thte N S  per clctlrse 23 4 
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24 1 A Party shall not assign and/or transfer an) of ~ t s  nghts and/or 24 I -1 Ptrt sh~rll not C I S J I ~ I I  ern~t/or tt~rnsfer ciny oj r t ~  rrght~ emcVor 
obl~gat~ons under t h ~ s  Agreement oblrgcrtrons titzclet tltr~ -1gr eentent 

25 Wd~vers, Remed~es not Cun~ulat~\ e 

25 1 Wa~irers No dela) by or omision of an) Part) rn e\erclslng 
dn) right, power, prii ilege or remedj under t h ~ s  Agreement shall 
Impair such a right, po\\er prii ~lege or remed) or be construed as a 
\talker of it 
35 2 Renledies not Cumulati\e The rlghtb and remedies pro\~ded 

bv this Agreement to1 bredch ui  this Agreement to the Paitles 
,ire e\clusive and not cumulati~ e 

2) 3 NERC's Rlghts I or the ai  oidance oi doubt the Pal-tles 
achnoi\ledge and agree that nothing in thls Agreement shall 
euclude or restr~ct an) oi the nghts, poi\ers, priiileges, 
remedles, duties and obl~gat~ons of the NERC under the relei ant 
leg~slation or any Licenst 

26 \el crance of Terms 

25 \Val\ ers, Appllcatlon of Remed~es 
35 1 I17rrr\*et~ I f c r  Pert ty to rhrs Agreement does not everLrse rts 1 rghts 

thet elrrttiet or lrse then1 to the ftrll extent, thr~ ~hcrll not be deemed a 
~t trr\ et the) eof Tlte Ptrt ty ntcy trse the NDC t rghtr on rtJ own 
dr~tr etrott err crnjl r?lor?tertt 

25 2 -lp,vlrccrt~ort of Ren~e~lre~ The Put ire5 to thrs Agt eenzent 1 ecognrze 
thtri rn ~lte e19erzt o f  cln)) ht each thereof they sholrlcl be lrcrble to ihe 
~-vtfor ~et~rertt r)~err\ 111 e~ or other i eme~ires strplrlcrteci by thr~ 
4gt eenlertt or rlte pr ol1r\ ronr oj the eflectrve lcr~cl 
%4--4%-&&&& 

26 Se\ erance of Ternls 

26 1 If tor any reason \i hate\ er an) proi Ision of t h ~ s  Agreement is or 26 1 I f  for any reason (legrrl chcrrzges, stcrttrtoi y or cotrr t decrrron) whatever 
becomts inialid, illegdl or unenfoicedble or IS declared as such bi ani an) proiision of t h ~ s  Agreement IS or becomes ~nvalid, or r r  tleclcrretl c r y  

court of IJhraine or the Go\enlment of ULra~ne, the Part~es i\111 negotiate slrcll b)l tolrtt, the Parties will negotiate In good la~th  with J vlew lo 
111 good hit11 with \ iew to ~lg~reiilg  oil^ or 11lore pro! I ~ I O I ~ ~  \\ hlch mai be ~lrb~rrtlrte J I I L ~ I  pt 01 I S I O ~ I  ot bt rt7g thetn rttto the ~or~~plrertz~e 11vi1z [he 
substituted tor the ~ n i  a l~d,  unentor~eable or illegal proi Isions \\ hich effet rr\ e lcr~ so tltrrt the) 11t111 provide an appropriate balance of the 
provide a11 dpproprldte baldnee of the conlmerc~al ~nterests oi the Part~es commercial Interests of the I'ail~es 

26 2 1 I lor m y  reahon \ \ l l ~ l t \  er, an\- proi Ision oi this -\greenlent 15 26 2 I f  for any redson \\ hate\ler, c et tuut provisions of this Agieernent 'Ire 
drtnled ~nialid,  the other pro~is~ons oi the Agreement shall renlaln 111 deemed ~nial id ,  the other provisioils of the Agreement shall remaln in 
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force force 

27 1)lsputes Settlement 27 D~sputes Settlement 
4i111 drspirtes crtrsrt~g behreen the Pattres #om thrs Agreement or rn 
cotulectron the! elclrth shall be t esolved through negotrutrons 

27 1 The Part~es to this Agreement shall be subject to the follou lng 27 1 Shoirld the Pai treJ fcrrl to r ecrch an agreement, they shdl r esor t to 
drsputes procedures A D~sputes Commlttee shall be const~tuted, cippl) rtlg to the Drsplrtes C otnmrttee constrtzrted of the 3 persony selected by 
conslstlng of 3 ind~v~duals selected by the Board The D~sputes Commlttee the Bocrt~l ~\leetrngs of the Drspiites Con~mrttee shall be convened by the 
shall meet monthly, or more freqiientlj ~f requlred hleetings of the Sect etrrt ~rit or the I eqirest of  the Borrrrl or upat ty to any dr~pzrte 
D~hputes Cornm~ttee shall be convened bj  the Secretanat at the request of 
the Board or by any two or more partles to an) d~spute 

27 2 Any Issue referred to the D~sputes Comnllttee ("Nottfied Issue") 
shall only have emanated from a Settlement Dispute, defined as belng any 27 2 The Drsplrres Cor~lt~trttee shrill concern the drspirtes ~temnzrngjt om 
d~sagreement concerning the payment to or irom a h larhet Member as ll E 11 Settlen~er~ts and bt ecrches of tet ms and condrtrotzr of thrs Agreement 
ordered by the Market Funds Admln~strator 

27 3 The D~sputes Commlttee shall maLe dec~s~ons  on the bas~s of a 
majonty vote It hhall have access to all lnfomlat~on ~t reasonablj requlres 
In relation to the relevant dtspute and ma) request that lniorrnat~on from 
the Parties to the dispute, the Settlement System 4dministrator, hlarhet 
Funds Admin~strator, Marhet Auditor and Despatch Operator 

27 4 l h e  Dlspiites Committee shall deielop an Agreed Procedure In 
consult~t~on with Market hletnbrrs for the purpose of heanng d~sputes 
Such a11 Agreed Procedure shall be put In place ~iithln one month of the 
Eftect~ie Date and shall be approied by the Board All subsequent 
amendments to the procedure shall also be subject to the appro\al oi the 
Board 

27 3 The Drsplrtes Conrn~rttee shall ~ l t  cr~v rts conclzrsron to be cppt oved on 
the ba~rs of a t~zc~jor rty vote CIIILI PNJS  rt for the Boar d'r appt oval It shall 
ha\e access to all lnfornlat~on ~t reasonably requires in relat~on to the 
releiant dispute and may request that lnfonnat~on from the Part~es to the 
dispute, the Settlement System Admlnlstrator, Market Funds 
Administrator, Market Aud~tor and Nat~onal Despatch Centre 

2 - 4  The Drspirte~ C'omnlrttee shall develop a Dr~piite Settlejnent 
PI oce~llrt e 
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27 5 Any Not~fied Issue to be referred to the D~sputes Comrmttee shall 
relate to matters notlfied to the Board no later than 15 days pnor to 27 5 Any Not~fied Issue to be referred to the Dlsputes Comm~ttee shall 
notification to the D~sputes Comnl~ttee Such Not~fied Issues shall be be rev~ened withln 15 days of the drspzlte case regrstratron date as 
rev~ewed by the Dlsputes Comm~ttee ~vlthln 15 days of the date of the strptrlated by [he Drsprtte Settlement Procedrrre 
Notified Issue 

27 6 Attendance at any meetlng of the D~sputes Comm~ttee shall be l ~ m ~ t e d  
to 4 representatlves of each Party lnvolved In the relevant d~spute, 27  6 1171ei1 rlecessary r epr eAentritrves of the partles to fhe relevant drspzite 
lncludlng the~r advlsors or r epr eser~tcrtr~~es of other Pcir tres to the Agi eement nzny be rnvited to the 

nieetrngs of the Drspzrte~ Co~rlrrirttee 
27 7 The cfec~s~on of the Dlsputes Comm~ttee In respect ot an) Not~fied 
Issue cdn be appealed to the NERC ulthln 5 d a ~ s  ot the D~spute 37 7 T d w d e k d  
Comm~ttee's dec~s~on 

27 8 The costs of the Dlsputes Conlmlttee shall be reco\ered by the ESE 27 7 The costs of the Dl~plrte~ Cornnzrttee shall be recovered by A#€ 
through the Accounting Procedure the Settlement System Admrnlstrator throzrgh the Accountrng Pi ocedzrre 

28 1 Subm~sslon to jurldl~tlon subject and u~thout  prqud~ce to any 411 dlsylrtes renlcrrnrng trnr esoliwl lrndei the procediire astablr~hed by lhrs 
other Sect~ons of t h ~ s  Agreement, all the Part~es agree that the courts of 4gl eerrtent shnll be I esolvedplrr ~rrant to the eflectrve law of Uharne 
Uhralne are to have exclusive jurlsd~ctlon to settle anj dlsputes nhlch ma} 
arlse out of or In connectlon wlth thls Agreement and that accordingly any Te&d&wd 
sult, actlon or proceeding arlslng out of or In connectlon n ~ t h  this 
Agreement may be brought In such courts 

28 2 Wa~ver each Party ~rreiocably IialLes an) object~orl whlch ~t may 
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have to any I'roceedlngs in any court as reisrred to In thls Sect~on and 
agrees that a judgment in an) Proceed~ngs brought In the UCsalruan courts 
shall be conclus~ve and binding upon each  part^ 

28 3 Each Party whlch IS not ~ncorporated in any part of U h n e  agrees 
that if it does not have, or shall cease to ha\e, a place of buslness in 
Ukraine ~t \vill promptly appolnt the ESE (or such other person as shall be 4k&&k& 
acceptable to the Board) to accept on ~ t s  behalf an\ Proceedings In Uhaine 

29 Gobernlng Lam 

29 1 r h ~ s  Agreement shall be governed by, and construed in all respects 
in accordance with Uhralnlan law 

30 1 As of the date first initten aboie this Agreement sets for the fill, 30 Ent~re Agreement 
complete and entire understandlng of the Parties relating to the subjects 
address~d hereln and ~t supersedes any pnor 4grsement, uhethsr oral or 30 1 4 s  of the date first iimtten above thls Agreement sets for the full, 
wrltten, related to the subjects addressed In the Agreement complete and entlre understanding of the Part~es relating to the subjects 

addressed hereln and it supersedes any prlor Agreement In respect of the 
30 2 All the ESE energy purchase andlor sale contractb u ~ t h  any Party are t elcrtrorls t egtrlated by thls Agreement 
hereby canceled as of the Effectlie Date and are replaced b) thls 
Agreement 

30 2 All the N-EG Comiss ion  Agent's energy purchase and/or sale 
contracts n11h any Party are hereby canceled as of the Effectwe Date and 
are replaced by this Agreement 

31 Independent Legal Support to the Wholesale Electrlc~ty 
Market Activib 
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31 1 The Board shall charge the WM2 Commission Agent wlth 
concluding an agreement with the Market Lawyer who will provrde the 
legal support to the WEM actrvity on a regular basis 
3 1 3 The Market Lawyer's Responsibilities 
3 1  3 1 Unprejudiced estlmate of lawfulness of the adopted decisions at the 

Board and General meetings 
3 1  2 3 The Market Lawyer shall carry out a comprehensive oversight of 

the Agreement execution, consider the lnfrrngements of the 
Agreement terms and condttlons by Market Members and inform 
the Board about such infrrngenlents 

31 3, 3 Consrder changes and amendments to the Agreement, and submit 
the relevant conclusions to the Board and any interested partres 

31 2 1 Analyze the Arbitrage Committee proceedings and claims of 
blarhet hiembers 

31 2 5 Submit proposals on rntroduction of changes to the Agreement, 
Market Rules and Marbet Operating System aimed at achievement 
of the main objective and purposes of the Agreement 

3 1  3 The Market Lawyer's fights 
31 3 1  The Market Lawyer shall be entitled to attend the Board meetings 

and General meetlngs of Market Members 
31 3 2 The Market Lawyer shall be entitled to terminate the agreement, 

w t h  advance notificatron of the Board within the terms stipulated 
in the agreement 

3 1 4 Confidentiality When concluding an agreement wrth the Market 
Lawyer, the confidentialrty observance shall be a compulsory 
condition of the agreement 

31 5 The Marbet Lawyer expenses shall be covered accordrng to the 
Accounting Procedure (Schedule 5) 
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32 TRANSITIONAL PRO VISIONS 



The Law Firm 

A K T I V E  
Vul Pronzna 3 

Surte 25 
K~ev, 252001 Ukrarne 

Tel (380 44) 229-7742 

September 0 1, 1998 

M r  Dav~d Wolcott 
Chief of the Party 

HAGLER BAILLY, DJC 
Vul Esplanadna, 20 
Floor 10 
Kiev- 252023 Ukra~ne 

Dear Mr Wolcott 

As it was set torth by the contract as of 01 08 1998, # D-168-005-P-8-932, enclosed IS 

the legal conclus~on w~th regard to the Drafl Contract on the Wholesale Market of 
Electrtctty tn Ukrane 

As a reminder, this IS the first conclusron out of the serles ot the legal analyses we have 
to prepare tor your cons~deration The other conclus~ons wlll be subrnrtted to you as ~t 
was agreed by the contract 

Should you have any questrons please do not hes~tate to contact us as soon as posstble 
We would be glad to make any clar~fication ot the matter 

We hope that this conclus~on w~ll meet your evpectatlons 

Srncerely 



THE LEGAL CONCLUSION 
AS TO THE COMPLIANCE OF A DRAFT CONTRACT 

OF WHOLESALE ELECTRICITY-MARKET MEMBERS 
TO THE UKRAINIAN LEGISLATION 

This conclusion has been prepared in accordance with the contract # D- 
168-005-P-8-932, dated O l 08 1998, supervised by Hagler BazlZy, Inc 
Within the project of restructurrng the power industry and legal reform in 
Ukraine This contract has ~ t s  purpose to make a legal analyze and to 
submlt our suggestions with regard to amendments and changes to the 
draft contract on Wholesale Electricity Market, to make the analysis of 
the corresponding laws of Ukraine whlch govern the activity In the 
power industry 

Followrng the purpose of the contract # D- 168-005-P-8-932, the legal 
conclusion has been made as to the compliance of a revised edit~on of the 
Draft Contract of the Members of the Wholesale Electricity Market to the 
Ukrainian legislation 

Thls conclusion 1s one in the serles of conclusions, made according to the 
above-mentioned contract, whlch has been contracted to prepare, and 
which will be submitted under the agreed time scheme 

This conclusion contalns sect~ons following the problems analyzed 

1 Introduction 
2 On Status of Parties to the Contract and its Compliance to the Current 

Legislation of Ukraine 
3 On Contractual Relations within Wholesale Electricity Market 
4 On Audit of WEM and Selectron of Market Auditor 
5 On Dispute Resolution Procedure for Partles of the Contract 
6 Miscellaneous 
7 On Draft WEMM Contract, Prepared by the Firm "Factorial" 
8 Summary and Proposals 



I. INTRODUCTION 

This conclusion is based on the analysis of the current legislation, which 
governs legal relations in the sphere of production, delivery, supplying 
and consuming of the electric power, as well as on common practice 
which has become custom on the Wholesale Electricity Market (WEM) 
of Ukraine 

The following legislative acts has been used for thls analysis 

The Constltutlon - - of Ukraine, the Laws of Ukraine 'On property', 'On 
Enterprises in Ukraine', 'On Entrepreneurship', 'On Companies', 'On 
Limitation of Monopoly and Prevention of Unfa~r Competition In 
Comrnerclal Actlv~ty', 'On Power Industry', 'On Aud~t~ng Activity' and 
the corresponding Decrees of the President of Ukraine, Resolut~ons of 
the Cablnet of Ministers of Ukraine (CMU), and Regulations of Ministry 
of Power Industry, the Natlonal Electrlclty Regulatory Comm~ssion 
(NERC) of Ukralne, and Instructions of the Natlonal Bank of Ukraine 
(NBU) in the sphere that regulates power industry 

We have also made research of the laws of the Russlan Federat~on and 
England 

In this Legal Conclusion we use the terminology, which IS used In the 
Law of Ukraine 'On Power Industry7 and in a Draft Contract of 
Wholesale Electricity Market Members (WEMM), hereinafter referred to 
as a Draft Contract or a Contract 

11. O N  STATUS OF PARTIES TO THE CONTRACT AND ITS COMPLIANCE 
TO THE CURRENT LEGISLATION OF UKRAINE 

In this section we analyze the Draft Contract from the polnt of vlew of ~ t s  
conformity to the Civil Code of Ukraine and Laws 'On 
Entrepreneurship', 'On Power Industry', 'On Enterprises In a part wh~ch 
defines a party to a contract as a subject of commercial actlvlty The 
part~es to a contract may be persons, whlch In their oun names are 



empowered to have tangible and intangible rights and bear the 
obligations A party is not determined by ~ t s  operational dutles 

The Law of Ukraine 'On Power Industry' provides that partles to the 
Contract of WEMM are a Dispatcher, Generators, Deliverers and 
Suppliers (Buyers) The parties to the Contract (as in the Draft Contract) 
are a Principal (Generator), a Supplier, an Agent (the National 
D~spatcher Center of Ukraine, hereinafter referred to as NDC), a 
Dispatcher In ~ t s  own name (NDC), an Owner (a company), which owns 
the high voltage and intergovernmental power grids ( ~ n  this case it is a 
state-owned power company "Ukrelectroperedacha"), a Settlement 
System Administrator (NDC), a Market Funds Administrator (NDC), and 
the head of the commercial Accounting 

According to the above-mentioned legislat~ve act, the Ministry of Power 
Industry (a central body of executive power responsible for the power 
Industry) appolnts a state company to operate as the Dispatcher 
(operational and technolog~cal management) ot the united power g r ~ d  of 
Ukralne Currently this company, actlng under the llcense, is NDC 

A company, which will have the r~ghts and dut~es of the Adm~n~strators 
may be determined e~ther by a contract or by law In addltlon to thls, it IS 

legally and logically incorrect, if one company, In t h ~ s  case - NDC, acts 
as multiple persons NDC cannot enter into any contract w ~ t h  itself, 
because t h ~ s  completely denies any liabrllty 

Taking Into the consideration that only legal ent~tles can be parties to a 
contract, NDC as a legal entlty, can slgn amendments to a contract or to a 
new edition of a contract for ~t is one of ~ t s  natural nghts 

Besldes that, the Interpretation of the term "NDC" as the Settlement 
System Administrator, the Market Funds Administrator and the head of 
the CommerclaI Accounting is incorrect In the Contract Itself there 1s a 
stipulation that these activities can be transferred to an other company 
Therefore we belreve that ~t would be more proper whrle ~nterpretlng 
terms, to define only marn features of these bodres wlthout referrrng to 
the partrcular company At the same tlme ~t 1s necessary to insert Into a 
contract the rules of selectron of such a company 

Based upon the principle of freedom to make a contract, the parties 
themselves can select a company, currently existing or newly formed, 
which may be responsible for the dutres of Administrators 



Please make a note that m connection w ~ t h  creatlon of the state-owned 
Nat~onal Energy Company "Ukrenergo" foIlowing the merger of the 
Nat~onal Dispatcher Center of Power Industry (NDC) and the State 
Electr~c Company "Ukrelectroperedacha", changes should be made as to 
the part~es to t h ~ s  contract 

In this sect~on, employing applicable current legislation, which governs 
the sphere of appl~cation of these contracts, we analyze provisions of the 
Draft Contract from the point of v ~ e w  of their compl~ance to the law 

Under the civil law of Ukralne, a contract of agency is a contract where 
one party (the Agent) has the authority glven by the other party (the 
Princ~pal) for a comrnlssion to undertake one or several acts In h ~ s  own 
name for the princ~pal's expenses 

I Accord~ng to thls Contract, which has been entered by the Agent with 
a third person, the Agent, not the Princ~pal has rights and duties The 
Draft Contract provldes the same The Agent (NDC), entering into the 
Contract w ~ t h  Suppl~ers (Buyers) has the rights to demand from the latter 
payments for the delivered electric~ty The Agent at the same time has 
duty to del~ver electrlc~ty under the terms of the Contract 

In a d d ~ t ~ o n  to thls, Section 18 of the Draft Contract, having determ~ned 
the scope of llabrl~ty established add1 t~onal contractual l ~ a b ~ l ~ t y  of the 
Agent as well as the Prrnc~pal for certain breaches of the Contract T h ~ s  
is with~n the iim~ts of current leg~slation, which provides possib~l~ty of 
establishment of liabrl~ty either by a contract or by law 

2 Property, which the Principal transferred to the Agent for sale or the 
Agent obta~ned for the Principal's funds, remains property of the 
Principal 

The law supports provlslons of the Draft Contract, wh~ch prov~de 
transfer of the electrrc~ty to the Agent without transfer of the ownersh~p 
rlghts to the fonner NDC does not obtain the ownersh~p nghts for the 
electric~ty delivered by the Generators, NDC enjoys only the right to 
possess ~t 



3 The Contract must be in wrltmg, what IS followed by the Parties 
Under the law there is only one requirement to the form of such contract 
it must be in writing Therefore, the Contract of WEMM is the contract 
of agency, provided that all conditions, requlred by the Clvil Code of 
Ukraine are met 

4 The Agent empowered to have all rights and all duties under the 
Contract, signed between hlrn and a third party (the Draft Contract 
provides for a separate sales contract between the Agent and a Suppller 
(Buyer) 

5 The Agent is not liable to the Princ~pal for third party's fulfillment of 
the Contract, entered by the former for the latter's expense, with the 
exclusion when the Agent is held lrable for third party's performance 
under the Contract (del credere) The Draft Contract contains the same 
provrsions Nevertheless, this does not exempt the Agent from the 
obl~gation to demand payment from Suppliers for already delivered 
electricity 

6 When a third party breaches the Contract with the Agent, the latter 
must wlthout any delay inform the Pr~nc~pal about this fact, collect and 
secure necessary evrdence The Principal in this case has the right, but In 
no way is obliged, to demand transfer of all right of the Agent agalnst 
that third person under the contract 

It 1s advlsabie to stipulate In the Draft Contract the right of the Principal 
to demand the transfer of r~ghts only In case, if the Agent violated the 
procedure of lnlt~atrng legal actlons and br~nging lawsuits Thls 
procedure has to be envisaged rn the Contract and be executed as 
follows 

If indebtedness of a Supplrer exceeds a certaln time penod, set forth In 

the Contract, the Agent, having collected all evrdence of the debt, shall 
inform about that the Generator When the Agent fails to perform or 
performed in an untimely manner the duty to initiate legal actions and to 
bring lawsuits, the Generator has the rlght to demand the transfer of the 
latter's rights to himself 
The rlght may be transferred In the part, which corresponds to the value 
of electricity, the Generator has the ownership rights to, and wh~ch has 
already been delivered to the Supplier (Buyer) The size of thrs part shall 
be determined by the data received from the commercial accounting 



according to the method of determination of liability as provided in the 
Paragraph 18 3 of the Draft Contract 

The Draft Regulation on the Procedure of Initiating Legal Actions and 
Claims will be submitted m accordance with the agreement 

IV ON AUDIT OF WEM AND SELECTION OF MARKET AUDITOR 

Since the interpretation of the term "Audit7' has been given in the Law of 
Ukrarne 'On auditing activity,' and with the objective to bnng the Draft 
Contract In compliance with this law, we belleve that the term 'Market 
Auditing' should be read as follows 

"Market Auditing is aud~ting of the public accountrng, bookkeeprng, 
source documents and other information with regard to the financial and 
economlc activlty of the Wholesale Electricity Market Members in 
accordance wrth the terms and condltlons of the Section 13 of the 
Contract " 

Also, the law does not require approval of the report or other officlal 
documents prepared by the Market Auditor The General Meeting may 
consider and take Into an account but not approve the report, 
recommendatlons or any other official document, submitted by the 
Market Aud~tor Therefore, the Paragraph 5 1 2 has to be read as follows 

"To hear a report of the Market Auditor7' 

Items 'a', '6', 'B', 'r' of the paragraph 5 1 2 have to be deleted f?om the 
text of the Contract for the Market Audrtor IS not a Party to the Contract 
The relat~onship w~th  the Market Auditor is to be governed by a separate 
agreement regarding to the rendit~on of the auditing services This 
agreement necessarily defines a scope of work and tasks of the auditor 

V. ON DISPUTE RESOLUTION PROCEDURE FOR PARTIES OF THE 
CONTRACT 

The form of legal relations, provided in the system of WEM, is not 
typlcal and rather specific type of the current business practice 
Therefore, the procedure for dispute resolution, msing out of this 
relationship requires rts speclfic formula 



The Draft Contract contains the procedure for legal actrons and dispute 
resolution, wh~ch does not encompass all scope of legal relatrons, wh~ch 
may arise withrn WEM 

The Agent, wtthout approval of a Generator, based on a contract of 
agency itself, is already entitled to and must initiate legal actions and 
claims tn case of violat~on of the contract Bes~des that, the procedure for 
legal actrons and dispute resolut~on envlsages bringing a lawsuit only 
within a sales contract, and other d~sputes are left outs~de the procedure 

An Arb~tration Commission included into the procedure does not 
guarantee settlement of disputes wtthout involvement of the Arbitration 
Court Moreover, a waiver of the nght to bring a claim in the Arbitration 
Court before the heartng of the dispute by the Arbitration Commission 
contradicts to the Arbitration Procedure Code The fact that the Parties 
subject themselves to the rul~ngs of the Arbitration Commission only if 
they agree wtth its decision, means that the procedure 1s tneffective and 
wlll delay resolution of certain problems 

As we have already pointed out, the Draft Contract includes all necessary 
provtsions, governing legal relations in the sphere of activity within 
WEM 

At the same time it tncludes several provtsions which make the Contract 
hard to understand For example, the Conducting Procedure of the 
General Meeting, ~ t s  agenda, the rules of keeping and marntaining 
minutes and decistons of the General Meetings as well as some other 
provlstons These provisions superfluously detail the contract in the part, 
which does not have essential meaning to its understanding For they are 
procedural and not substantial to the contract, these provisions shall be 
envisaged in separate supplements to it 



VII ON DRAFT WEMM CONTRACT, PREPARED BY THE FIRM 
G 6 F ~ ~ ~ ~ ~ ~ ' 9  

In this sectron we grve comparative analysis of the Draft WEMM 
Contract, prepared by the worlung group (therernafter the Draft Contract 
# 1) and the Draft WEMM Contract, prepared by the firm "Factorial' 
(thereinafter the Draft Contract #2) 

Havlng compared two drafts, we have come to the conclusron that the 
Draft Contract, prepared by the workrng group, IS undoubtedly more 
complete, certaln and such that encompasses all scope of legal relatrons, 
which arlse or may arrse among the Members of WEM 

We analyzed In detarl the negatlve srdes of the Draft Contract # 2 It is 
necessary to note that the main disadvantage of lt IS an inadequate 
financial lrabrllty established for the Settlement System Administrator 
(SSA), the Market Funds Admlnlstrator (MFA), the Head of Commercial 
Accounting System (HCAS), the owner of the H~gh  Voltage and 
Intergovernmental Power Grid (HVIPG) and the Secretar~at of the WEM 
Board (SB) for the breach of the contractual obligations, the Rules of 
WEM and other regulations The llobillty of the enumerated partlcipants 
IS llmlted by the personal liability of thelr employees In accordance to the 
labor law 

Such form of llabllity IS actually the d~scrirn~nation of other partlcipants 
of WEM Generators and Suppl~ers (Buyers) and contradicts to the 
current legislat~on The IegaI relatlons are governed by the c1v11 law The 
Ilablllty of one company agarnst the other may not be substituted by the 
liablllty of its officers that is governed by the labor law and regulates 
legal relatlons between employer and employees 

Under the section 2, several companies, appointed by the Min~stry of 
Power Industry, have duties of the Drspatcher, HVIPG, SSA, MFA, 
HCAS and SB We can agree wlth thls only as to the dutles of the 
D~spatcher and HVIPG, for thls had been estabhshed by the law The 
law does not st~pulate, however, who 1s to be responsible for other dutles, 
which are m the interests of all part~c~pants Based on the principle of the 
freedom of contract, the partles themselves can select the person to be 
responsible for such dutles It also relates to the Secretanat of the WEM 
Board, whlch 1s not the legal entlty (a subject of commercial activity) 

The Dispatcher, HVIPG, SSA, MFA, HCAS and SB are eIements of the 



infrastructure that supports the operation of WEM Their profit is to be 
formed from a surcharge added to the wholesale price of the electnclty in 
the amount, which must be approved by the Natlonal Electricity 
Regulatory Cornrnisslon (NERC) and not by the Members to WEM The 
reason why we draw your attention to "profit" 1s that the Draft Contract 
#2 does not allow to make a clear cut conclusion about the nature of 
non-profit activity of these bodies Under the Ukrainran legislation, the 
regular commercial actlv~ty means, znter alza, that a corporation acts with 
the purpose of realizing the profit 

As ~t was said, NDC IS engaged In commercial act~vity and therefore 
must be liable for a partial or total breach of the duties 

Under the Draft Contract #2, Suppliers (Buyers) are obligated to 
purchase electricity from the SSA, not from the Agent, although 
Suppliers have to sell it to the Agent Thls pattern contradicts to the 
Contract and the current legislation 

The Draft Contract #2 does not provide the poss~bllity of the rotatlon 
(change) of the MFA and the SSA and, correspondingly, there IS no 
mechanism of applicat~on of such procedure 

The Draft Contract # 1 as well as the current Contract, prohibits the 
parties to assign their nghts and to delegate the~r dut~es to other persons 
The Draft Contract #2 envisages such poss~b~lrty provided the agreement 
of "interested parties " At the same time there 1s no clarification as to 
who is an "interested party " 

Another negative side of the Draft Contract #2 1s that the Paragraph 10 4 
requires the parties to recognize superiority of the operational and 
dispatching lnstructlons over the Contract By thls provision, the Parties 
are forced to accept any amendments and changes to the terms and 
cond~t~ons of the sales of electric~ty w~thln WEM for they must follow 
these instructlons It 1s worth to note that, the Dispatcher Issues such 
instructlons unilaterally and without consent of the Parties to the 
contract 

WII. SUMMARY AND PROPOSALS 

In the whole, the text of the Draft Contract IS In compliance w~th  the 



current leglslatlon of Ukraine 

The Draft Contract, lncludlng val~d supplements to ~ t ,  stipulates the 
purposes and terms of actlv~ty, r~ghts, dut~es, and llabrllty of the Partles, 
as well as a mechanism of operation of WEM In general, the Draft 
Contract corresponds to the Law of Ukralne 'On Power Industry' 

The Contract has to be slgned by Partles, whlch have full legal power 
Under the law, such Part~es to the Contract can be legal entitles 
(companies) whlch are Generators, Suppliers, and Deliverers of the 
electrlc power Companies which w ~ l l  have dutles of the Administrators 
and the Head of Cornmerc~al Accounting System, as well as the order of 
then selection has to be determined by the Partles to the Contract 

3 In connection wlth creation of the state-owned National Energy 
Company "Ukrenergo" follow~ng the merger of the Natlonal D~spatcher 
Center of Power Industry and the State Electrlc Company 
"Ukrelectroperedacha", changes should be made to list of the Parties to 
this Contract and inlt~atlve taken to introduce the changes to the 
Ukralnlan legislation, which regulates this matter 

4 Accord~ng to the Draft Contract, an Inference can be made that 
relatlonshlp between parties IS based on (1) a contract of agency between 
a Generator (Principle) and NDC (Agent) and (2) a contract of sales 
between NDC (Seller) and a Suppller (Buyer) 

5 The WEMM Contract can be recognized as a contract of agency 
provrded that all requirements set forth by the Civil Code Of Ukraine had 
been met (see sect~on 5 of thls Conclusion) At the same tlme the current 
legislat~on allows besldes the WEMM Contract to conclude separate 
Contract of Agency between Generators and the Agent The advantage of 
the separate contract IS the posslbllrty for more detalled stlpulatron of the 
rlghts and duties of partles 

6 The procedure on fil~ng cIarms and lawsurts, envisaged by the Draft 
Contract, does not meet the requlrements of the law We suggest the 
following general scheme 

(a) If Indebtedness of a Supplier exceeds a certaln tlme period, set 
forth In the Contract, the Agent, havtng collected all evldence of 
the debt, shall Inform about that the Generator 



(b) If the Agent fails to fidfill hrs tasks related to claims and legal 
actions, the Generator is entrtled to demand from the Agent 
transfer of his nghts against the Suppller In that part, whrch 
corresponds to the value of electricity, tke Generator has the 
ownership rights to, and which has already been delivered to the 
Supplrer (Buyer) The size of this part shall be determined under 
the data received fiom the commercial accounting according to the 
method of determination of liab~lity as provided in the Paragraph 
1 8 3 of the Draft Contract 

(c) A Draft Regulation on Procedure of Initiation of Legal Actrons 
and Claims will be submitted in accordance with the Contract # D 
168-005-P-8-932 

7 To simplify this procedure and to el~minate high expenses ~t would be 
proper to consider a creat~on of the Commercial Tribunal within the 
system of the electncity marker All disputes, which may arise among 
the participants of the electricity market, shall be subject to its 
jur~sdiction Appropriate Procedural Rules have to be drafted Currently, 
a draft law on the Commercial Tribunal is in the Verkhovna Rada at its 
second hearing 

8 The provisions of the Draft Contract, which regulate auditing of WEM 
has to be brought in complxance wlth the Law of Ukraine "On the 
Auditing Activity" 

A Market Aud~tor as well as a Market Banker, is an Independent body, 
which serves WEM Therefore, we advise to design the selection 
procedure of the Market Auditor analogous to the selection of a Market 
Banker, and to make necessary changes to the Draft Contract 

9 We propose also to move the provlslons, which are procedural and not 
essential for the essence of the Contract, to appropnate supplements 
This wlll make the Contract more understandable to a reader and 
facilitate ~ t s  utilization Our proposals as to the structure of the 
Contract wlll be given in accordance with the contract # D-168-005-P-8- 
932 
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To Pat Shapiro, Bob Archer, David Wolcott, Hod Thornber 

CC Irma Aksyonova, Jim Stanfield, Lev Dulnev, Alain Streicher, 

David Keith 

From Svetlana Golikova 

Date JULY 12,1997 

Subject Electric~ty Law, the Second Read~ng 

On July 9, 1997, the Verkhovna Rada adopted the Electriclty Law In the Second Read~ng 
The authors of the draft Law are members of the Verkhovna Rada Committee on Fuel and 
Energy Complex, Transportation and Communicat~on and the Committee on Nuclear Pol~cy 
and Nuclear Security The draft had been amended substant~ally and dlffers from the one 
subm~tted to the Cabm~n for the F~rst Read~ng 

Arts 19 25-28 of the draft tor the Second Read~ng have not been votcd for Thcy st~pulate 
norms concerning projecting, conltruct~ng and rcconstructlng of clcctrrc~ty Industry sitcs 
and thc rights obl~gat~ons and responsibil~t~cs of ~lectrlclty suppliers and consumcrs 

Analys~s of the most Important artlclcs of the Electrlclty Law of the Second 
Read~ng 

Ownersh~p R~ghts In the Electric~ty Industry 

The draft Law coinc~des wlth the gencral pr~vat~zation leg~slatlon and does not contaln any 
norms l ~ m ~ t ~ n g  the percentage of state ownersh~p for shares of electnc~ty industry enterprises 
At the same t~me,  ~t stipulates that some kinds of property cannot be pr~vatized lncludlng the 
property ensuring the lntegrlty ot the unified energy system and centralized d~spatch~ng, h~gh  
voltage and Interstate electr~c~ty networhs and property of R&D agencles of state Importance 
The 11st ot the electr~c~ty sector sites that cannot be prlvat~zed shall be approved by 
Verkhovna Rada upon Cabmin submlss~on 

State Bod~es' Jur~sd~ct~on 

The draft Law dtstlngu~shes the author~t~es of state bod~es and local self-administrat~on 
bodies related to the electnclty sector 
The draft does not refer to any particular evecutive power body hlfilling state management 
over the sector This is a substantla1 amendment and means that the Cabm~n can change not 
only the name of such a body but also decide on what hnctions and nghts it w ~ l l  have 
The draft also stipulates the m a ~ n  jurisdictions of the Power Plants and Networks Explo~tat~on 
State Inspection and Electricity and Thermal Energy Consumption Superv~sory State 
Inspection The electnclty supervisory state agencies' activities are regulated by the Cabm~n 

Hagler B - ~ ~ l l y  Consult~ng Inc I 

r ~ l e d  ~n A holom~vers/Common/Market docummls/Mcmor~ndum 



The local executive power and self-adm~n~stration bod~es worklng with electr~c~ty industrq 
enterprlses can conslder questions about the allocation of electrlcity sites on the terntory 
subordinated to them, participate in worklng out and enforc~ng of measures related to 
elecbcity sites, and regulate thermal energy tarlffs The local executrve power and self- 
adm~nlstratlon bodles cannot intrude into the regulation of consumption regimes The state 
regulat~on of activltles in the electrlc~ty sector shall be fulfilled via grant~ng permlsslons for 
different activities, tmff  policy format~on, and services quality control NERC IS the agency 
regulating the electriclty sector act~v~tles from the side of the state 

The M a ~ n  Tasks and Authorit~es of NERC 

The draft stipulates that NERC regulates natural monopoly enterprlses In the electriclty sector 
and enterprlses work~ng In the related marhets and fulfills other funct~ons in accordance wlth 
the leg~slation 
NERC recelves some rlghts concerning the wholesale electricity market, lncludlng 
H partic~pates In formation of the general state pollcy of the wholesale electrlcity marh~ t  

development and functioning,2 
part~c~pates In regulat~on ot payments and making transactions at the wholesale electriclty 
market, 

H ensures cnforcemcnt o t prlcc and tar1 tf policy In the ~ l e ~ t r i ~ ~  ty scctor 
~\pprovL\ dong w ~ t h  the Ant~monopol y Comm~ ttcc and M~ncn~rgo  l h ~  WI~OIL\~IIL 
Clc~trlclty Mdrkct Agreement cond~tton\ 

r l l ~  central ~vecutlvc power bodies (Mlncncrgo) have t11~  right to define whlch state 
tntcrprlse will fulfill the functions of d~spatcliing thc unlfied energy system M ~ n ~ n c r g o  will 
also stipulate the structure of t h ~ s  state tnlerprlsc S~nce  the Central~z~d Dl5pcltching 
env~sages plannlng and qulck-react~ng managcmcnt ot the powcr plants' capacltles there arc 
doubts that M~nenergo, havlng the Law a barn w~l l  not ~ntrudt into NDC dtspdtch~ng 
actlvlt~es contrary to the Energomarket Rule\ 

The draft Law does not descrlbe the procedure of establ~sh~ng, actlv~t~cs and all thc 
author~ties of NERC because these Issues are not ~ubjects of the Law 

The draft Law assures NERC's rights conccrnlng 
state regulation of electricity sector natural monopoly enterprlses 

I creation of competlt~on In electric~ty generation and supply, 
I protection of electr~c~ty and thermal energy consumer r~ghts 

approval of Electr~city Usage Rules, 
I granting of Electric~ty Generat~on Transm~ss~on and Supply Licenses and control over 

compliance with the Llcense Rules and Cond~t~ons 

I The crlterla of putting an enterprise into the natural inonopoly category must be st~pulated in the Natural 
Monopol~es Law or another legal act for Instance In a Pres~dent~al Decree 
2 This wording glves NERC broad author~t[es and p o s s ~ b ~ l ~ t ~ e s  to work wlth the Energomarket 

I 
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Companng to the currently effective Presidential Decree of March 14, 1995, NERC 
would receive the following new r~ghts 

to define whether reorganlzatlon (merger, etc ), liquidation of partrclpatlon In a 
corporation, and acquiring or alienation of a one-quarter share of assets (shares, etc ) of an 
enterprise comply with License Rules and Conditions, 
to Impose adm~nistrative penalt~es or property sanctions on legal persons and officers of 
enterpnses, agencies, and organlzatlons In accordance with the legislation 3 

Wholesale Electricity Market 

The draft stipulates that all purchases of electnc~ty generated by power plants with capaclty 
and volume of sales greater than marginal indlces (except electnc~ty generated by CHPs that 
are part of electr~city suppliers, and intended for consumption on the territory where the 
Ilcensed activ~tles are fulfilled4) and all wholesale electricity sales shall be made at the 
Wholesale Electricity Market of Ukraine 
Operation of any other wholesale electricity markets in Ukra~ne is forbidden 

The Wholesale Electrlclty Market shall be created on the basis of an agreement with p'lrties 
that are subjects of economic activrties relatcd to 

dispatching the unified energy system of Ukraint 
tltttr~city gcncration at the powtr plants 
L ~ L C ~ ~ I C I  ty transmission by hlgh-voltage and intcr\tatc network5 
eltctricity supply by local nctworhs 5 

I t  is stipulated that the Energomarket Members Agrtcment shall be agrecd wrth Min~nergo 
NERC, and the Anti-Monopoly Committee 

It IS espec~ally important that the Encrgomarhtt Ru l~s  rLcelve a legal bass The Rules 
according to the draft Law, are an integral part of the Agreement and define the methmlsm 
ot the Wholesale Electricity Market operation the procedure of the load redistr~bution 
between the gencos, and electr~city market price formation rules 

The requirtments on the Energomarket part~clpants in~ludt  tht following 
all subjects of entrepreneurial activity deallng w~th electricity generation and supply have 
equal access to Energomarket and network servlces Energomarket Members must have 
the appropriate Licenses 

W electrici ty sha l l  b e  s o l d  and purchased in accordance  w t t h  t h e  Energomarke t  Rules 
I gencos electricity pr ices  and wholesale  prices shal l  b e  es tabl ished in accordance wt th  the  

Energomarket Rules 

3 T h ~ s  means that the Administrative Code of Ukralne will be amended w ~ t h  norms st~pulatlng the NERC s 
jurlsdlction l~mits and penalties to be applied to the v~olators 
4 This would result in extremely low electrtcity prtces In Ky~v  relattve to the rest of Ukra~ne 
5 If the partles of the Agreement are lirnlted only to the above-ment~oned ~t excludes lESs from Energomarket 
A company dealing w ~ t h  electricity transmlsslon by h~gh-voltage and Interstate networks 
( Ul\relectroperedacha ) co-operates w ~ t h  the NDC on the basis of a separate agreement slnce it IS not now a 
party of the Energomarket Agreement 
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The draft stipulates the basic principles of wholesale and retail electncity tariffs formation 

Unfortunately, the draft does not include a provision that electncity can be supplied at both 
regulated and non-regulated tmffs 

Wholesale electricity tmffs formation w l l  be fulfilled In the market in accordance w t h  the 
agreement (it would be correct to state "in accordance with Energomarket Rules") 

The draft envisages that retall electricity price shall be formed bv the energy suppl~er in 
accordance with the Electr~c~ty Supply Rules and Conditions Unfortunately this wording is 
not correct and does not explain essence of the electricity tarrtfs format~on procedure 

First, there are RTS License Rules and Condit~ons and IES License Rules and Condlt~ons In 
the tirst case the retail tariif (but not a price) equals the sum of the approprratc compontnts 
and in the second case ~t IS set rlght In the Electricity Supply Agreement concluded with the 
Customer and, therefore, would not be subject to regulation In the draft Law the term 
'energy suppliers" means participants ot the wholesale electricity market purchas~ng 
~ l ~ c t r ~ c i t y  at t h ~  market in order to scll it to the cu\tom~rs In rcalrty not a11 the suppl~crs are 
Cncrgomarhct Members and t h ~ s  definition ot c l ~ ~ t r r c ~ t y  \uppl~cr may be m~sintcrprctcd In 
the future 
Thtrt arc some shortcomings In formulat~on of terms ot transmis,~on Ice, and \upply 
fccs ' 
The draft stipulates that NERC regulates transrn~ssion and supply by LVNO ices I t  would 
more correct to put "LVNO and RTS tees \hall be rcgulatcd by NERC" 

The draft states that electricity suppliers I O ~ F L ~  ~ncurrcd trom clcctr~c~ty supply to p r ~ v ~ l e g ~ d  
residcnt~al customers shall be covered trom the sourccs Ftipulated by tho legislat~on on 
privileges The draft does not mention subs~dy ccrtificatcs and procedure of therr Issuance 
The dratt rncludes a norm requiring that the enterprlscy supplying t.lectrrcrty by nttworhs 
wh~ch are not the~r property purchase electr~c~ty from the Energomarket and pay for usage of 
local networhs Electrrclty supply to such customers 1s tulfilltd at thc tcts agrctd by the 
parties whrle concluding the electrlc~ty supply agreement 

1 The dratt Electricity Law IS the tirst serious eitort of the Ukrainian Parliament to envisage 
legally the power sector de-facto relationshtps in the electr~c~ty sector 

2 The draft establishes a legal basis for Energomarket's operation 
3 The draft glves NERC some authorltles to regulate the Energomarket, tar~ff formation 

system and Energomarket's settlement & financial system 
4 NERC gets rights to participate in the process of corporate creation, reorganrzatlon and 

llquldat~on of the Licensees, and to administratively and financially penal~ze the L~censed 
act~vity violators 
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5 Some shortcomings m the terms may lead to misinterpretat~on of the Law s articles 

Hagler Ba~l ly  Consult~ng Inc 5 
I ~ l ~ d  In 4 holom~v~ts lCommonlM~k~t  docurnentslMcmor indurn 



To Distnbutlon 
CC 
From Svetlana Golikova 
Date October 27, 1997 
Subject Electricity Law, Flnal Reading 

On Oct 8, 1997, Verkhovna Rada of Ukra~ne adopted In the thlrd (final) reading the 
Electrlclty Law of Ukraine The Law has to be subm~tted to the Admln~stration of Ukralne s 
President and will be put into force upon its stgning and publication The Law is expected to 
be publ~shed In the first part of November 1997 

There were some changes introduced to the Law as compared to the version of the Law 
bubrn~tted to the Rada for the second read~ng, wh~ch regards the following' 

powcrs o t state admln~stration and state rcguiatory bodics 
c5tabl1shment of the wholesale clectrlclty marhct 
rights and rcsponsibllit~es ot electrlclty suppi~crs and consumers 

r1.1~ analys~s of part~cular provisions of the Electricity Law of Ukrainc is set forth bclow 

1 GENERAL 

For the first tlme electr~city has been included Into category "goods ' instead of "services," 
whlch can be sold and purchased under the contract of purchase (sale) 

The wholesale electr~clty market, operating under the agreement, has been legallzed 

2 OWNERSHIP RIGHT IN THE POWER SECTOR 

As compared to the prevlous version the Law envisions that In case of prlvat~zat~on of the 
power sector entrt~es the Cablnet of M~n~sters  of Ukraine upon submlss~on of the State 
Property Fund shall adopt a declsron on allotment of a package of shares to the state property 

The vague wordlng of the Law glves to the Cablnet of M~nrsters the rrght to keep the share 
parcels of energy enterpnses In the state ownersh~p for any perlod of tlme leavlng the 

' We have unofficial version of the Electric~ty Law 
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establishment of the size of the state share packages to the drscretion of the Cabinet of 
Ministers and the SPF 

3 COMPEPENCY OF THE STATE BODIES 

An executive body authorized by the Cabinet of M~nisters is responsible for the state 
administration in the Power Sector Two structures have been established to carry out the 
state inspection of heat and electricity demand in the Power Sector 

State Energy Inspection on Heat and Electr~c~ty Demand 
State Inspect~on on Power Plant and Network Operation 

At present the actlvitles of both structures are reaulated bv the Resolution approved by the 
Cab~net of M~nlsters These structures. belnn the un~ts Included Into the NDC comoos~tlon, 
are not Independent legal persons 

Local evecut~ve authorities and admlnlstratlons have the rlght to do the following 

agree the Issues of locatlon ot the power sector entlt~es on the subord~nate terrltory 
pzt~clpate in the development of complcv plms of elcctrlclty supply to consumcrs 
partlclpate in the development and lntroductlon of mcclsures on opcratlon oi thc powcr 
bcctor cntltlcs In case of emergency 
rcguldtc hcat tar~tfs, 
promotc thc dcvelopmcnt of tht powcr indubtry in thc rcgron 

Local executive authorltles and admlnistrat~on\ \hall not lntcrtere In operational rc~ulatlon of 
enerrrv consum~tlon schedules 

Thc ~ t a t e  refiulat~on of the Dower wctor opcr~tion \hall bc carrlcd out by NCRC throuch 
is.iuance of Ilcenses. formation of tarlff uol~cv and control over the oualltv of servlces 

According to the Law NERC wlll retaln ail authorltles adopted In the second readlng (see my 
Memo of July 12, 1997, Sectlon "Baslc tasks and authorlt~es of NERC") 

4 POWER GRID MANAGEMENT 

The Law st~pulates that funct~ons of dispatch (operat~on and technological) of the Power Gr~d  
of Ukralne should be carrled out by a state enterur~se subord~nate to the central evecut~ve 
body wh~ch adm~n~strates the Dower sector furesentlv, thls 1s Minener~o) M~nenerco shall 
establ~sh the structure of t h ~ s  state entemnse 

Under this provlslon, Minenergo wlll have a sole rlght to establish a structure of the 
enterprise respons~ble for the energy system d~spatch appolnt and d~smiss the manager of thls 

T h ~ s  Section IS slm~lar to that In the prevlous verslon ( se~ond  readlng) 
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enterprise, approve the enterpnse charter, etc The relevant NERC l~cense forcing Mlnenergo 
not to create a structure ~nconslstent with economlc pr~nc~ples of management In the power 
sector could serve as a counterbalance to the undivided authority of Mlnenergo 

Another pos~tlve factor may be also the fact that, under the adopted Law, any restructuring 
(merging, div~sion, joining, etc ) and l~quldatlon of 11censed enterpnses shall be agreed w ~ t h  
NERC 

5 WHOLESALE ELECTRTCITY MARKET 

T h ~ s  section represents the revislon adopted In the second reading 
The Wholesale Electrlclty Market operates on the basls of the Agreement and the Rules 
whlch const~tute an inalienable part of the Agreement These documents must be agreed 
upon with Mlnenergo, NERC and the Ant~monopoly Committee 

Notw~thstanding the slgn~ficant progress ach~eved in the legal regulat~on of the wholesale 
market operation, the Law (article 15) l~sts the parties to the Agreement the actlv~ty ot which 
1s connected w~ th  

d~spatch ot the Power Grid of Ukraine 
electricity generation 

h~gh-voltagc elcctrlcity supply 
low-voltage electr~ctty supply 

C ; ~ ~ c l ~  ~ntcrprctat~on of "part~cs" dots not corrc\pond to tht current situation namcly 
SEC on the hlgh-voltcrge electrlcrty wpplv (JEC Ukrelck~roperedachu r r  nof u pcrrty to thc 
Agreement (the Energomarket Member) find crctr under a ~epurute agreement between 
NDC and Ukrelektroperedacha 
Partrer to the agreement are electricrty rrrpplrcr\ whrch have a licenw p ~ r  electricity 
5rrpply at the non-regulated tarrfl i e rn~iepcncicnt rlrpplrerr tvhcrcar rt r r  rpecrfrcd rn 
[he ndopted Law that the partrev to an crgrecmcnt ,hall he clecrrrcrty rupplrerr at the 
rerrulated tarrff(rnam1y Ohlcnergos) 

There 1s no d~rect prohlbltion In the Law for the ~ndependcnt suppliers to be a party to the 
Agreement, and there IS also a set of other articles wh~ch may be lntemreted In favor of 
indeuendent suuuliers as the members of the wholesale electr~ctty market Nevertheless the 
d~fferences between the exlsting Agreement and the norms of the Law may lead to the 
changes in the terms of agreement especially as regards SEC Ukrelektroperedacha 

6 ELECTRICITY TARIFF FORMATION PRINCIPLES 

T h ~ s  sectlon of the Law represents the revtslon adopted In the second reading (see my memo 
dated July 12 1997) 

7 GUARANTEED ENERGY SUPPLY IN THE PERIOD OF EMERGENCY 
SITUATIONS, SPECIAL PERIOD OR STMKE AT THE ENERGY ENTERPRISES 
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The new norms were Incorporated In the Law (as compared w ~ t h  the second readmg) whlch 
regulate emergency situations and stnkes m the energy industry 

Emergency crrcumstances In the power sector shall be, except the cases provlded for by the 
leglslation, a lack of fuel in the state reserve for reasons beyond control of the generating 
companies 

The leglslation means the Law of Ukraine "On the State of Emergency" wh~ch  provldes that 
In cases of natural hazard, accidents and catastrophe, ep~demic and eplzootlc, infringement of 
the territorial lntegrlty of the state etc Verkhovna Rada of Ukralne or the President of 
Ukraine subject to further approval of VR may introduce a state of emergency in the entlre 
terntory of Ukralne or in its certain reglons 

The Electric~ty Law of Ukraine envisages that In case of the introduction of a state of 
omcrgency In accordance w ~ t h  the Law 'On the State ot Emergency" energy supplying 
organizations should follow the orders of tilt bodlts which eyerclse measures on the state 
emergency irrespective of the agreements concluded Such amendment to the Electricity 
Law may be regarded as log~c and rightful 

At t l l ~  srlmL t ~ m ~  rln ISSUL about tht emergency In tht power scctor In terms of tht ln\uflic~tnt 
lrlch of tucl In the stcltc reserve rcmalns unstttl~d I he Law docs not makc any provlvon a\ 
to,thc n~ccl~anlsm of ~mplementat~on ot thi5 norm 

The optrat~on ot tht power Industry under conditions ot the "spcclal pcr~od (martial law) 
regulated by the Law of Uhraine "On Moblllzation Preparation and Mobil~zation 

The Elcctricrty Law of Uhralnt prol11h1t5 \trlhc\ ~t thc encrgy scctor enterpr~sc? In c a m  whtn 
they mlght lead to the violat~on ot stablllty ol thc Powtr Grld of Uhralne or hcat supply In t h ~  
tall-winter period 

8 OBLIGATIONS AND RESPONSIBILITY Of  ENERGY SUPPLIERS 

In general the Law stipulates the norms of responsib~l~ty and obligations of electnc~ty 
suppliers prov~ded for by the llcenses but ~t also envisages a number of new provlslons It 1s 
prov~ded for that 

energy supplrers pay to electrlcitv customers a fivetold cost of the lnsufficlent el tctr~c~ty 
supply In case of lnterruptron of electr~c~ty supply through the fault of energy supplier (In 
compliance wlth cond~t~ons of the e l e c t r ~ ~ ~ t y  use agreement) 
In case of supply of electricity with qual~ty whlch 1s not w~thin the quality llm~ts 
specified In the contract on electricity use energy supplier shall pay a penalty In the 
amount of 25% of the cost of such electr~c~ty 
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rhc pra~tlcal appllcatton of thls norm may entatl c~rtaln difficulties related to thc lack of thc 
~pproprtatt. clcctrlcity metering systcms at thc ~ntcrprlses 
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9 OBLIGATIONS AND RESPONSIBILITIES OF ELECTRICITY CUSTOMERS 

The Law provides that electrlc~ty consumption shall take place only under the contract w ~ t h  
energy suppl~er, which m~ght, obv~ously, lead to conclus~on of contracts not only w ~ t h  
industrial but w ~ t h  residentla1 customers and wlll require cons~derable organ~zational and 
technical work 

Respons~b~llty of the customer (except the residential customers) is provided in cases 
electrlcity consurnpt~on exceeds the level specified in the contract (fivefold cost of the 
difference between the actually consumed electrlcity and electrlc~ty spec~fied In the 
contract) 
contracted value of consumer's power is in evcess (fivefold difference between the 
highest value power which IS fixed dur~ng the accounting period and the contract value of 
power) 

In terms of the leglslatlve regulation of responsibility of consumers tor the v~olation ot 
contractual conditions ot electricity supply1 tht proccdurc of charging the said amounts netds 
further regulation 

Tht L,iw dots not attribute these payments to tht cattgory of pcnaltlts and ~onscqucntly 
they \hall not b t  transtcrrcd to the budget T11c Encrgomarhct Rules mu5t forcxc the 
mtchanism o t dllocding thtsc ~ I I O U I I ~ S  within tht irarncworh 01 thi\ Agretint~lt 

I he Lciw givcs NCRC the right to impole ptnaltic\ on tht liccns~cs for viol,itioi~ 01 tht 
l iccne~ conditions and cvadl: or untlmely ~mplcmcnt tht NCRC dtcisions 

Appcal against thc actions of thc state bodies regarding thc ln1po5ltion of pcnaltic5 ha l l  be 
made In court 

10 ADDITIONAL PROVISIONS 

As compared with the draft adopted in the second reading the Law incorporated the articles 
regulating the protection of power facil~ties and environment the definitions were provided to 
describe the pecul~ar~ty of operation in the power lector 

Tht Law also covers participation of the subjects ot power sector In international scientific 
and technical forelgn and economlc and other forms of international cooperation 

The rules ot international agreements to whith Uhralne 1s a party prckall ovtr the norms ot 
this Law 

' In article 28 ot the Law the legal violat~on In the power sector Include electricity consumption over the 
contract value while excess ot the contracted power IS not cons~dered a v~olat~on though the same l~mit of 
rcspons~b~lrtv IS set for both of these 
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Verkhovna Rada was charged by CMU wlth preparation by 7 01 98 a draft Law of Ukra~ne 
On the Wholesale Electnclty Market Operation" and bnng the Government decisions to 

conformity wlth the Electnclty Law 

CONCLUSIONS 

1 The legrslatrve grounds for the Wholesale Electrrcrty Market operatron have been lard 
down on the basls of the Agreement and the Market Rules 

2 Dlvrsron ofpower tookplace rn the power sector between the state bodes of management 
(~Mnenergo) and regulatron (NERC) 

3 NERC uuthorrty ha5 been extended rn respect of the Wholesale Electrrc~ty Market of 
Uki ulne 

4 Responjrhrl~ty of energy ~upplylng enterprises und electrrcrty cuhtomerh wus enh~meed 
5 Electrr~lty wus attrrhuted to the cutegory of goodr whreh can he ~ o l d  and pzvchused 

on the has15 of the contruct ofpurchase and yule 

UNRESOLVED PROBLEMS ARE AS FOLLOWS ' 

rhere is a need In lnterpretation of the Law w ~ t h  regard to tho Energomarket Agreement 
slnca the dltt~renccs have bctn made between the cu~stlng proctdurc and the Law 
wordlng 
In,lccuracy ot somc phrases may lcad to the mb~gui ty  of undcrstand~ng ("~mcrgcncy In 
thc power scctor suppl~crs of electrlclty through the networks wh~ch arc not In tllc~r 
owncrshlp ' etc ) 
rhere IS a nced in development and adoptton ot a set ot lcg~slat~ve and normative act5 to 
~mplemcnt In practice provlslons of the Law 
The Wholesale Electrictty Market Members Agreement must be rev~ewed to conslder the 
norms ot the Electricity Law ot Ukra~ne 

Notc For the purposes of analysts a copy of the unotficlal text of the Law was used which 
was recelved through confidential channels 

'' Th~s list IS not complete and needs further development 
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To Robert Archer, Paul Malligan 

CC David Wolcott, Jim Stanfield, Mark Madland, Andrey Par~nov 

From Svetlana Golikova 

Date 24 FEBRUARY 1998 

Subject Practical implementahon of the Law of UkraineVOn Electr~city Sector" 

The Law of Ukraine "On Electrlclty Sector" passed by the Verkhovna Rada of 16 
October 1997, effect~ve from November 20, 1997 IS the first Ukralnran legislative act 
w h ~ c l ~  defines legislative, economic and organizational foundations of actlvltles In the 
field of electr~c power and regulates relations that are connected w ~ t h  the power 
generat~on transmission, supply, and utilization 
The law, undoubtedly, IS a progresslve move In differentiat~on of authorit~es between the 
bodles of state management (Minenergo) and state regulation (NERC), establ~shment of a 
leglslat~ve bachground tor the wholesale electrlclty market act~vity, tanif format~on 
r~ghts and respons~blllt~es of power suppliers and consumers 
However, to put the law Into "full operation ~t also requires not only draft~ng m d  
passing the law on the wholesale electrlcity marhct a d  a number of statutes at t h ~  
l ~ v c l  ot the Cabinet of M~nlsters but also to comprchcnsivcly approach thc practical 
~lnplcm~ntiltlon ot thls law 
rollowlng IS requlred to practlcaily ~mplemcnt ot thc law In the following streamlines 

1 Legal support to NERC In draft~ng draft laws on ~ntroducing modlficatlons Into laws 
of Ukralne In connection to the fact that electr~c powcr has been determined as 
cbcommerc~al output" rather than " a servlce ' 

In practice the meanlng of thls norm IS as follows 
the definrtlon of "commerc~al output" shall be governed by the civil law norms 
regulat~ng products purchase and sale Seller s respons~b~l~t~es  tor the commerc~al 
output quality, the Purchaser s respons~bll~tlts for the payment and reimbursement ot 
damages incurred by the Purchaser for the payment delay etc 
enhancement of admlnlstratlve respons~bil~ties tor v~olence in the field of power 
sector 
~ntroduction of Imposing crlminal responsib~l~ty for electnc~ty theft 

In order to make these norms practically effect~ve ~t IS requlred to develop and 
submlt for the Verkhovna Rada considerat~on the laws on the modlficatlon of separate 
art~cles of the Civll, Administrative and Criminal Codes of Ukraine as well as laws on 
taxation 
2 NERC s role rn draftrng laws on the wholesale electrrcrty market and development 

uJ norrnatrve acts and methodologlcaf recomrnendat~ons for NERC on repulutron of 
licensees members o f  the whole~aie elrclrlcrty market actrvrtrey 

The law ltas srgnrficantly expanded NERC's autlrorrtres rn regulatron of relatrons 
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between the WEM members, namely 
partzcrpatron m the formatron and assurance of the rmplementatron of the 
zntegrated state polzcy m the development and functzonzng of the wholesale 
electrrcrty market 
partrcrpatron rn the regulatron of the Wholesale Electrrcrty market payment and 
settlement relatzons 
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To B Archer, P Shaplro 

CC D Wolcott, A Strelcher, D Kelth, B Ichord, A Pannov, 
M Madland, E Eastwood, H Thornber 

From Swetlana Gollkova 

Date NOVEMBER 27,1997 

Subject Passed Act on Electrlclty Sector 

On October 16, 1997 the Verkhovna Rada of Ukraine has adopted the Act of Ukrane on 
Electrlc~ty Sector The Act has been signed by the President of Ukraine and became effectlve 
as of November 20, 1997 

In comparison w ~ t h  the version of this Act submitted to the Rada for the second reading, t h ~ s  
Act h3s undergone several changes concerning the Follow~ng 

authorities ot the bodles of state admlnistratlon and regulation 
organlzatlon of the Wholesale Electricity Market 
r~ghts and duties of electr~city suppliers and consumers 

I For the first time the electrlc power, whlch IS sold and purchased undcr thc contract ot 
purchase (sale), has been qualified as the category 'goods" Instead of the category ot 
"scrv~ces" The Wholesale Electric~ty Marhct operating undcr the agreement has becn 
legallzed 

2 In case of prlvat~zation of the electr~city sector ent~tles, the Cablnet of Mlnlsters of 
Ukralne upon the State Property Fund submittal shall adopt a decision to assign a block of 
shares In the state property 

The Act empowers the Cablnet of Ministers to keep the block of shares s f  the 
electric~ty sector enterprises in the state ownersh~p for the time per~od to be establ~shed by 
the Cablnet of Mlnlsters and the State Property Fund 

3 The state control In the electrlc~tv sector shall be carried out by the body of the evecutlve 
power authorized for thls task by the Cablnet of Ministers of Ukraine i e the M~nistry ot 
Energy The state repulation of the activitv In the electric~tv sector shall be carr~ed out by 
the Nat~onal Electr~city Regulatory Committee though the Issuance of l~censes, tarlff 
policy formation and control over the qualities of serv~ce It should be emphasized that 
the issues of Iiqu~datron, reorganrzation In the form of merger or acquisition, 
participation In arnalgamatlons, as well as acquisition or alienation of more than twenty 
five per cent of (stocks shares) assets of the entlties that got a NERC license shall be 
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agreed w ~ t h  NERC Thls paragraph of the Act does not glve the nght to reorganize, for 
Instance NDC, without the part~clpatlon of NERC 

4 The Act sets forth that the h c t i o n s  of d~spatch (operat~on and technological) control of 
the Integrated power g r ~ d  of Ukralne shall be carned out by the state company 
subordinated to the central agency of executive power carr-ylng out regulation In the 
electric~ty sector (at present, the Min~stry of Energy) The structure of this company shall 
be defined by Minenergo Thls norm ent~tles Minenergo to define the structure of the 
company carryrng out the d~spatch control of the power grid, appolnt and d~smrss the 
dlrector of this company, approve the statute of the company, and etc The relevant 
NERC's l~cense IS In t h ~ s  case the "counter-measure" to the exclus~ve control of 
M~nenergo as ~t prevents Minenergo from creat~on of such a structure that does not 
correspond to the economlc principles of control In the electrlclty sector 

5 The Act is amended w ~ t h  the new norms rcgulatlng the emergency situations and str~kes 
The emergency srtuutlon m the ,tute is ~onsrdered to he a srtuatlon when the fuel stock ut 
thc power s c ~ t o r f i ~ ~ l l t ~ e s  1 s  depleted lower thcln the cjtuhllshed normr or the reserve of 
wuter rn wutrr rc\crvorrs I\ lower than the oiuhllshed ecologr~al requvement5 The 
mechanism of ~mplementatlon ot such a norm shall be developed by the Cabinet of 
Mln~stcr or the supplementary provlsionb will b t  amended to the Act On Emcrgcncv 
Situation The Act ot Uhralne on Cl~ctricity Sector proh~blts strlhes at the clcctr~city 
\cctor tclc~litie\ In the cases when they can rc\ult In brcahagc of the ~ntcgrity of the 
~nlcgrrlted power g r ~ d  ot Ubralne or hcat \upply In wintcr and tall period 

6 rhc A L ~  cinpowcrs NCRC to impose penciltic\ on t h ~  llccnsc~s tor the ~nfringcment\ o l  
l l c t n s ~  cond~t~ons, ds well as tor evasion ol lmplcm~ntation or untlmely lmplcmentation 
of dcc~\lons of the National Electrtc~ty R~gulatlon Comrnisslon of Appc~l  of actions In 
regard to Imposing penalty shall be carrled out by court 

7 Tht  Act stipulates that the entities of the el~ctrlclty 5ector are entitlcd to participate in the 
international agreements foreign economic and other forms of ~ntcrnat~onal cooptratlon 
The rules of the lnternatlonal agreements whtre Ukralne constitutes a party shall prevall 
over the norms of thls Act 

8 The Verhhovna Rada of Ukraine d i re~t td  that the Cabinet of M~n~sters  ot Uhralne shall 
prepare 

untll December 1 I997 subm~t [or the consideration by the Verkhovna R J ~ J  ot 
Uhraine the draft Act ot Uhralne on pecul~ar features ot state property 
privatization of fuel and energy complex enterpnses 

untll December 1 1997 subm~t tor the consideration by the Verkhovna Rada of 
Ukralne proposals as for adjusting the legal acts of Ukraine In compliance wlth the 
Act of Ukralne 'On Electrlclty provide for the overview and el~mlnat~on by the 
mlnlstries and other central bodies of evecutlve power ot Ukraine of the normative 

acts that contradict thls Act 
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until January 1, 1998 work out normative acts as for establishment of lower limits 
for calonc value of coal supplied to the thermal electnc plants, 

untll June 1, 1998 work out and submlt for the consideration by the Verkhovna 
Rada of Ukraine the draft Act of Ukraine on the Wholesale Electncitv Market 
operation 

The problems that still remarn are the followrng 

It is necessary to start the development of the draft Act on the operation of the Wholesale 
Market of Ukraine 

It IS necessary to work out and approve a set of legal and normative acts in order to 
~mplement in practice the provlslons of this Act (namely, on the Emergencv Situation 
Provisions on Minenergo, amendments and changes to the Provisions on NERC, i e to the 
Presidentla1 Decree, lormation of the 'Energomarket' state company on the bas~s of NDC 
property, and etc ) 

The Wholesale Electrlc~ty Market Members Agreement should be reviewed with rtgard to 
thc norms of the Act of Ukralnc 'On Electr~city Scctor 
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To P Shap~ro, R Archer, D Keith, A Streicher, D Wolcott, H Thornber 

CC J Stanfield, M Madland, L Dulnev, A Parinov 

From Svetlana Gol~kova 

Date AUGUST 25,1997 

Subject Natural Monopoly 

On August 19 1997 the President of Ukrarne has issued the Decree On Measures for State 
Policy Implementation in the Sphere of Natural Monopolies' The purpose of thrs Decree IS to 
improve the system of state regulation, rncluding regulat~on of prices and tariffs in the sphere 
of natural monopolies, improvement of state property management efficrency and 
determinat~on of peculiar~ties of pr~vat~zat~on process In the sphere of natural monopolres 
ensurlng public control over the natural monopoly entlties act~v~ties 

Thc practical s ~ d e  of the Decree IS creatlon of Nat~onal Transport and Commun~cation 
Regulatory Commission as well as rmpoimq on NCR( [he fttnctronr o# rcqzllufron o f  nu~wcrl 
monopoly cnfrtrer u~frvrfrcr In oil and qcrr mrnrny lrn~i sale tranrportafron clntl drrlrrhrrfroiz 
of txifurul SLI$ frunrporfutrorz o f  oil pc~rolcrim proifrt~t\ cmd ofher suhrfunce\ by prpclrner 

It nccessary to pay attention to the tact that thc DCL~LL was ~ S S U C ~  whcn thc Dratt Act 011 

N~tural Monopolies' (th~rd ed~tion) has been submitted for the cons~derat~on by thc 
Verkhovna Rada 

Let us compare the main provisions ot the Drdt Act and the Presidential Dtcrce 

Prov131ons of the Draft Act 'On Natural 
Monopolies' 

4qcncre, [hat regzilute the nufural monopoly 
enfrtro actrvrtrer - Nut~onal Cornmr~~rons 

Commiss~ons shall be created l~qu~dated 
(according to subm~ttal by the Pres~dent of 
Ukraine) and reporting to the Verkhovna 
Rada of Uhra~ne 

Provrslons on the Commissions will be 
approved by the Verkhovna Rada of Ukralne 
Main Tasks and Ftinctions of Commrssrons 
4 price polrcy formation 
4 licensing 
4 publlc informat~on 

Prov~s~ons of the Presidential Decree 'On 
Measures to Implement State Policy in the 
Sphere of Natural Monopolies' 
rlgencrer [hat regulcrte fhc n~~tureil monopoly 
L ' I Z [ I ~ I ~ \  uct~vrtrer - Nut~onul Commrr \ran\ 

New Commiss~on was created by the 
President of Ukraine 
The Cabtnet of M~nlsters was glven 
directions as to prepare relevant amendments 
for the Acts of the Pres~dent of Ukraine 
The relevant amendments will be made to the 
Provrs~ons of the NERC 
1Warn Tahh cmd Fztnctron~ of  Commrs~ronr 
4 prlce pollcy tormatron 
4 licensing 
+ pilbllc lntormatron 



As it IS seen from the table above the Pres~dential Decree practically does not change the 
Draft Act provlslons However, the m a n  dltference constltutes the fact that the President of 
Ukralne took author~ty to solely regulate the Issue of new commlsslon format~on authority of 
the already evlstlng NERC The Commlssloners (0 Gr~dasov, L Goncharova), as well as 
some of the NERC s employees (S Vyshynsky 0 Samborska V Bolko) conslder these 
particular provlslons of the Decree as the most vulnerable spots Many of them (L 
Goncharova 0 Sarnborska) consider that the Dtcree can speed up the approval by the 
Vcrhhovna Rada thc relevant Act that wlll entail the ncccsslty to overvlew a sct of provlslons 
of the Dccr~e  ok August 19 1997 and rcspc~tlvc coord~nat~on with the Vcrhhovna R a d ~  both 
the authority ot thcsc or other commlsslons cl~ici candldatcs to the posltlon ot Chairman 
(Chalrmcn) and the Comm~ss~oners 

Frelds of the actzvrtres of natural monopoly 
entztres 
+ transportation of oil, petroleum products, 

natural gas (and ~ t s  distribution), other 
substances by p~pelines, 

+ electrlc~ty transm~ssion and distr~but~on, 
+ general purpose cornrnunicatlon, 
+ air transport control, use of Infrastructure 

faclllties ensunng ra~lway transport 
operation, 

+ speclal servlces of transport termmals, 
ports, alrports 

Comm~ss~oner Goncharova belleves the President of Ukraine can dlrect hls proposals on the 
Dralt Act 'On Natural Monopolles to the Vcrhhovna Rada In order to put them to the vote 
I e to fix In the Act the actual situation when the Presrdent d~rectly creates and reorganizes 
Lommlssions In regulat~on oi activity of natural monopoly entltlcs 

Fields of the actzvztles of natural monopoly 
ent~tles 
Same as rn the Draft Act 

Thus, ~t IS posslble to suggest several varlants ot the dccls~on on thls Issue 

I The Verkhovna Rada adopts the Act On Natural Monopolles' In its final ed~tion and 
whlle do~ng  so 

+ formally agrees w ~ t h  the evlstence of two regulatory commlsslons does not changt thelr 
author~tles however demands the approval Provisions on the Commiss~ons and approvcs 
the appointments to the Cha~rmen and Cornrn~ssioners posltlons (euistlng or newly 
appointed) 

+ does not agree w ~ t h  the evlst~ng author~ties of the cornrnisslons and directs torrnat~on of 
new comrnisslons and l~quidatlon of the evlstlng comrnisslons 

2 The Pres~dent of Ukraine subm~ts h ~ s  proposals to the Verkhovna Rada on re- 
subordlnatlon to h ~ m  the regulatory comrnisslons the Rada approves these proposals and 
Introduces them Into the Act that enables total avoidance of any confl~ct ' 
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3 The President can Impose a veto on the adopted Act 

Apart from the mentroned above differences between the Decree and Draft Act, there is a set 
of the Decree provisions that are not reflected in the Act 

The Decree stipulates a set of measures almed at strengthening the role of the Natlonal 
Electricity Regulatory Commlss~on 

+ implementation of the effective mechanism for formation of tanffs that reflect the actual 
costs of electricity generation, transmrsslon and supply, 

+ ellminatlon of give-and-take and address schemes of electricity supply and ensunng the 
electrlclty supply evclusrvely through the wholesale market, 

+ problem of payments solutlon and regulation of settlements for consumed electr~city, 
+ non-profile enterprises separation From the entities of the natural monopolies the activlty 

ot which does not refer to the main one 
+ implementat~on of proptr control over the financial activities of the natural monopolies 

entitles separate balance sheets and separate accounting reporting In respect to the 
activtt~es cartled out at the natural monopolies markets 

Thc Decrct sets Forth thc Formation ot the Cncrgomzhet State Enterprise until August I 
1997 (7) In order to ensure dispatch control functions and thc wholcsalc electricity marhct 
opcratlon T~IL D~crce  statcs non-~ntcrtercncc ot t h ~  cvccutivc power agencies into dcci\ion 
of economlc Issues being In NERC s jurisdiction 

There is no direct indication in the Decree as tor sources to bc used for NCRC and National 
Transportation and Commun~catlon Regulatory Commission (NTCRC) fund~ng Howevcr, as 
durlng the process of NTCRC organlzatlon the direction was gtven to reduce budget 
allocat~ons for maintenance of relevant cvecutivc powcr agcncic\ one can think that 
ot newly formed Commissions wtll be carried out not at the evnense of the state budget. but 
by the analocv wlth NERC At the same ttme, the Draft Act 'On Natural Mono~olies 
st~nulates that fundlna of the Commissions must be ~rovtded at the budget exDense 

There IS no direct indication in the Draft Act that the legal status of the Working Body of 
Commiss~ons will be changed and they will get the status of state employees The Head of the 
NERC s Legal Department Ms Samborsha informed me that at present the Commission has 
no grounds to change something in the Worbing Body of the Commiss~on and NERC does 
not plan to change the status of ~ t s  employees unless the appropriate legislat~on acts are in 
place 
The Cabmet of Ministers was glven 3 months to work out the set of documents regulattng 
format~on and operation of both the NERC and NTCRC Therefore one can expect that the 
Comm~ssions will start to carry out thelr new functions already in 1998 

I - In some mass media there were already some news that the Pres~dentlal Decree of August 19 1997 can be 
some pol~tical actlon in the subsequent inter-relat~ons between the President and the Parliament 
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COMMENTS ON MARCH-JULY 1998 PRESIDENTIAL DECREES 
REGARDING ECONOMIC ISSUES 

In addlt~on to Hagler Ballly's 18 July 1998 comments on Ukraine Pres~dent~al Decrees, a 
complementary summary of economic legisiat~on as related to the energy sector (power, coal, 011 
and gas) follows, as requested Thls summary IS based on the Presldent~al Decrees for March-July 
1998 as well as the Rada's Resolutions (July 1998) that dlrectly apply to the energy sector 

1 Pres~dential Decree of May 7, 1998, # 422198, "On Prov~sion of Tlrnely Draftlng of the 
1999 Stnte Budget of Ukralne " Paragaph 5 of th~s  Decree envisages that the key objective ot 
the budget poltcy for 1999 wlll be the establishment of condit~ons to overcome the state financtal 
cnsls, for whtch one ot the objectives IS rolvrtrg prohlcm~ reluted lo wttlemetzts hetweet? etr&ttro 
o f  etr/repret~e~rrrcxI C ~ C ~ I V I I ~  (prrmarrly jor c/~.c.trr~rlv ( N I ~  rmv ctlergy materrdr ~ot~,rrmed) u t ~ d  
redrr~rtlg hivler /rcrllsa~/rotrr lo rmprovc! /he $ I L ~ I I ~ \  o f  $et/lernetrts lo I ~ L '  hridget The Mlnlstry of 
Flnance of Ukrane has to submtt the draft ot the 1999 state budget to the Cablnet of Ministers of 
Ukratne betore 15 August 1998 

9 Presldcntlrll Decree of June 9, 1998, # 606198, "011 D e c ~ s ~ o n  of the Courtcll for N.ltton.11 
Secirrrty rlnd Defense of Ukralne " Thls 1s relevant to tmplement~tion ot Presidenttnl Decree 
ff41 of 3 June 1998 "On Introductton ot n R~ytrnt of '1 Str l~t  R~trenchrntnt ot Budgtt 
Expenditures and Other State Evpendttures ble~sures to Ensure Collection ot Budyet Revenues 
and Prevcntton ot Ftnanctal Crisis It tntttles the Cablntt ot Ministers and the Stdte Property 
Fund to tmplement tn 1998 addition,tl dcttons speeding up prlvatizatlon tor cash ot large and 
tnvestor-attractwe enterprtses includ~ng telecommunicat~ons eneryy and civil avtatlon 
enterpnses 

3 Presldent~ol Decrec of July 23, 1998, # 817138, "On ;\ctluns Dcregulrt~ng Entrepreaeurtal 
Actlv~ty," 1s atrned at reductng the ~nterterencc ot state bodtcs Into entrcprencun,ll actlvlties 
Paragraph 1 1  provtdes that state bodles lssulng Iic~nscs to carry out sptcific types ot activity 
are rrof etrtrlked l o  tt~trkc C X I  ir reqrrrronctr/ /or I egr I I I  L X I I O ~ I  illrd I I C C I I W  I )  I I I C  /Ire 11 L I I I ~ / C I  of 
jrrtrd~ O I I  ~ ~ C L O I O I /  ( ~ C I I I J J  hrrdget or cgf-hrrdgct frrtrd, et~fitrcs orgiunzi~trotrs cttld r~rdrr~~i/rrczlr Tfils 
Decree appl~es to the NERC as a body reyulattng relnttonships in the powcr Industry Accordtng 
to Ms Samborska (who heads NERC Legal Department) provisions ot th~s  Decree have betn 
actively d~scussed in the Comm~ssion however no vtolattons have been revealed 

4 Presldent~al Decree of July 4, 1998, # 736198 'On Regul ltlng the Process of %l in iglng 
Stnte Property," specifies the mechanisms tor the manayement ot state property entitles It 
dlrectly applles to Actlon 17 of the Financial Recovery Plan for the power sector in terms ot the 
select~on of authonzed persons to manage state stocks (shares) on a competltlve basis In 
compliance w~th this Decree, Oblenergos and generatrng companies subject to pnvatrzatlon must 
take out the word "state" trom the~r names renaming enterpr~ses as open jornt stock companles ~f 
state shares are less than 60% 



5 Instruction of the President of Ukra~ne, #270/98, June 11,1998, "On the Development 
Strategy of Power Exports," sets up the Interdepartmental C o m t t e e  on electricity export 
matters, whch consists of Mr Sheberstov, Energy Mmster and Mr Gndasov, NERC 
Cornmss~oner The Committee has to subrmt to the Cabinet of Ministers its proposals on the 
strategy of power exports before 15 August 1998 

6 On 22 July 1998 the Rada adopted in first reading a draft law which temporanly places 
a ban on increasing electricity tanffs for housing and publ~c transport services, before 
dischargng soc~al payment debts to the population Accord~ng to mass media, ths  law was 
adopted in one of the final meetings of the first session of the Rada Unfortunately, official 
publ~cation of the bill is not yet available 

7 According to press accounts, the Rada adopted a law "On Prevent~on of V~olat~ons of 
Ukra~ne Leg~slat~on in the Course of Oil and Gas Sector Pr~vatlzation " Th~s legislat~on 
proh~btts transfer of the nat~onal joint stock company 'WAFTAGAS (011 and gas) of UKRAINE" 
to state property which is utilized to provide for oil and oil products and natural gas 
transportation, stonng and d~stnbution and is not subject to be pnvatized due to its state-related 
s~gnificance Ms Sarnborska, NERC Legal Department Head confirmed that the law has been 
adopted, although ~ t s  ofictal verslon has not been publ~shed yet 


