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I Legal trammg

The mam focus of the Law Group's programs m Bosma and Herzegovma are
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LAW GROUPInternational
Human Rights

The Law Group, workmg together wIth local orgaruzatIOns, seeks to proVIde a practical
program ot technIcal assIStance and advIsory servIces to support the work of lawyers
and human fIghts defenders who are actIvely engaged m pursumg these new legal
avenues All the Law Group's programs are deSIgned to bnng together legal
professIonals from all three ethnIc groups and from the two entIties of Bosma and
Herzegovma ThIS multi-ethnIc approach seeks to remtroduce former colleagues from
the legal professIon who have been separated by the bItter conflIct m Bosma and
Herzegovma and It has been successful on a number of levels, especially facIhtatmg legal
exchanges and cooperatIon between lawyers workmg on both SIdes of the Inter-Entity
Boundary Lme

The General Framework Agreement for Bosma and Herzegovma, known as the Dayton
Agreement whIch brought an end to the war m 1995, devotes sIgmficant attentIOn to
mdiVIduahzed protectIOn of human nghts and fundamental freedoms, most notably
through the dIrect mcorporatIon of the European ConventIOn for the ProtectIOn of
Human Rights and Fundamental Freedoms (European ConventIOn) As a result,
complamts aIlegmg baSIC human nghts VIOlatiOns, mcludmg precedents m the European
human nghts protectIon system to support such claIms, may now be brought before
local courts, or, If such avenues of redress prove too dIfficult or too dangerous, before
vanous quasl-mternatIOnal mstItutIOns, mcludmg the Human RIghts Chamber, that are
charged under the Dayton agreement wIth enforcmg these rIghts

Sarajevo, Marsala Tzta 8/2, tellfax (387-71) 205-319

1200 18th Street NW Suzte 602 Washmgton D C 20036, (1-202)822-4600

PROGRAMS IN BOSNIA AND HERZEGOVINA

In lffiplementmg these trammg programs, the Law Group cooperates With the
OrgaruzatIon for SecurIty and Co-operation m Europe (OSCE)

The Law Group offers focused, concrete trammg programs for human fights defenders
concentratmg on varIOUS articles of the European Convention These trwrung programs
seek first and foremost to bUIld on the dIrect mcorporation of the European Convention
mto the domestic legal system The Law Group's efforts, m essence, attempt to build
confidence m the new legal and human nghts machInery, proVIdmg local advocates With
trammg and documentation to allow them to use these legal mechanisms more
effectively Smce AprIl 1997, the Law Group has conducted 27 trwrungs for more than
400 legal professIOnals, mcludmg lawyers, Judges, prosecutors and human rIghts
actiVIsts, m 14 dIfferent CIties m both entities ofBosma and Herzegovma
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Sarajevo, Marsala Tua 8/2, tel /fa). (387-7/) 205-319, 207-328

/200 18th Street NUl' SUite 602 WfrshmgwIL D C 20036, (1-202)822-4600

PROGRAMI U BOSNI I HERCEGOVINI

OPCI OkVlll11 sporazum za Bosnu I Hercegovmu, poznat kao Daytonskl sporazum,
kOJI Je 1995 godme zaustavlO rat, posvecuJe znacaJnu PaZnJu mdlvlduahzrranoJ
zastltJ. ljudskIh prava I osnovl11h sloboda, a naJoclgleOOIJe kroz neposredno unosenJe
Evropske konvenclJe 0 zastltl IJudsklh prava I osnovl11h sloboda (Evropska
konvenclJa) u domacu legislativu Kao lezultat toga, lokall11m sudovlma se sada
mogu pod11lJetJ. tuZbe za krsenJe osnovmh lJudskIh prava, oslanJaJucl se na precedente
IZ evropskog sIstema zastlte lJudskIh prava, oOOosno, ako se taJ put pokaie suvise
tesklm III opasmm, tuZbe se mogu podm]etl razillm kvazl-medunarodmm
mstltucIJama, uklJuCU]UCI Dom za lJudska piava, ko]e su prema Daytonskom
mlrovnom sporazumu postale nadlefue za nJlh

Pravna glUpa, u smadnJI sa domaClm orgamzaClJama, nastoJI datI praktlcm program
tehmcke pomoCI I savJetodavne usluge kOJIma ce se pomOCI rad pravnIka I branltelja
lJudf:>kIh plava leoJ! su aktlvno uklJuceill UostvanvanJe tIh novlh pravmh mogucnostl
ProgrmTIl pravne grupe su tako krelranI da okupe pravmke IZ sve tn naclOnalne
skupma I oba entlteta u Bosm I Hercegovlm Ovakvlm multIet11lckIm pnstupom
nasto]e se povezatl blvse kolege pravne profesl]e kO]1 SU blh razdvo]em gorklm
sukobom u Bosm I Hercegovml, 1 do sada Je postlgnut uSPJeh na vise razma, naroclto
u smlslu omogucavan]a pravne razmJene I saraOOJe medu pravmclma kO]I dJeluJu na
obJe strane meduentItetske hmJe razgranlcenJa

Na]vaZnlJl fokuSl programa Pravne grupe u Bosm I Hercegovml su

I Pravna obuka

Plavna grupa nudl uSlllJerenu 1 konkretnu obuku za bra11lte1]e lJudsklh prava kOJa se
koncentnra na pOjedme clanove Evropske konvencIJe OVI programl obuke ImaJu
kao prvl 1 l1aJvaZnlJl cIlJ da daJu nadgradnJu neposrednom unosenJu Evropske
konvenclJe U domaci pravm slstem U sustIm, Pravna grupa nastoJl IzgradltI
povJerenJe u novi mehamzam pravosuda I 1Judsklh prava, pruzaJucl domaclm
advokat1l1la obuku I dokumentaclJu kOJa lffi omogucava da efIkasillJe konste te
pravne mehamzme Od apnla 1997 , Pravna grupa Je odrzala 27 kurseva obuke za
VIse od 400 pravmh profeslOnalaca, ukl]ucuJUCI pravmke, sudlJe, tuzltelJe, I aktlvlste
u zastltIljudskIh prava u 14 gradova u oba entlteta Bosne I Helcegovme

U reahzaClJl oVI.h programa obuke, Pravna grupa suraduJe sa OrgamzacIJom za
sIgm110st 1 Saradl1JU u Evropl (OSeE)

x



II Individualized Assistance with Human Rights Cases

The Law Group contmues to support the efforts of those undergomg slgru:ficant
dlscnmmatIOn based on ethmc, rehglous or polltlcal grounds to utilize the new legal
avenues created under the Dayton Agreement to address human nghts VIolattons The
Law Group has been mvolved m a number of htlgatIOll efforts workmg m c011Junctton
wIth attorneys m a mentonng relattonshIp to support mdlVIdual cases

A LlVno Bus Case The Law Group submItted a legal brIef, as amicus cunae, to the
Human RIghts Chamber m the LIVllO Bus Case (Salnb ZarurOVIC v Bosma and
Herzegovma and the FederatIOn ofBosma and Herzegovma) on behalfof employees
of the LIVno Bus Company who filed apphcattons WIth the Chamber allegmg
employment dISCrImInatIon based on theIr ethntcity The Chamber granted the Law
Group hmIted standmg m the case to file the amicus cUriae bnefoutlmmg the human
nghts arguments m the case based on mternattonallaw

B Zvofmk 7 Cdse The Law Group has been mvolved m the well known Zvormk 7
case smce Apnl 1997 On 31 December 1997, the BlJelJma DIStnct Court m the
Repubhka Srpska overturned the lllittal convIctIons, followmg an appeal m wInch the
Law Group filed a supplemental bnef WIth the BlJeyma Court outhmng mternatIOnal
human rIghts arguments that were apphcable m the case Unfortunately, m a
surpnsmg development, 3 ofthe defendants were conVIcted agam on murder charges
on 11 December 1998 The Law Group has prepared another annex to the appeals
drafted by the defendants' lawyers, argumg once agam apphcable human nghts
standards ill tlus case

C Kosovar Refugees Case The Law Group filed an emergency apphcatton to the
Human RIghts Chamber on behalf of Albaman Kosovar refugees m the Sarajevo
regIon who were bemg housed by government authontIes ill madequate facilitIes an
abandoned warehouse Followmg the Law Group's apphcatton, the Chamber
nnmedlately Issued provISIonal measures m the case, callmg on the FederatIon of
BtH and the State of BtH "to take all necessary steps to protect the apphcants'
health by Improvmg the heatmg and SaIlltary condItIons m the HadZlcll refugee camp
and by consldenng urgently the apphcants' transfer to more substantIal prennses"
Both governments have comphed WIth the Chamber's order

III Advocacy Program

The Law Group's pubhc advocacy program focuses on techmcal assIstance and capaCIty
bUIldmg programs that are mtended to acttvate greater CIVIC partICIpatIOn m the pohtical
and econ01lllC ltfe of the country In essence, the Law Group's program focuses on the
pIvotal role that must be played by cIVIl socIety as an anchor for the democratIc
processes and a s a vehIcle by whIch a WIde cross-sectIon of the Bosman populatIOn may
ultImately partICIpate m the governance of the country The Law Group has IdentIfied
several advocacy target Issues

A DISl.nmmatlOD III EducatlOD ThIs program builds on the successful campaIgn
launched by the Law Group m the first year of ItS operatIOns ill BtH to revoke the
FederatIon Mnustry InstructIon ordenng a dual educatIonal curnculum nnplemented
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II IndlVlduallZlrana pomoc u slucaJeVlma zastIte IJudsloh prava

Pravna grupa nastavlja pruZatl podrsku naponma omh kOJI su Iz10zem znacajnoj
dlsknmmaCljl po osnovi naclOnalne, rehglOzue III pohtlcke pnpadnostl oOOosno
mlsljenja, da konste nova pravna sredstva kreuana DeJtonskom sporazumom za
l]eSaVanje kIsenja IJudskIh prava Pravna grupa je blla uklJucena u VIse pravmh
postupaka ladeCl zajedno sa advokatlma u mentorskom odnosu kako bl podrzala
PO] edmacne sluca.J eve

A Slucal Llvno Bus Plavna grupa je amICUS curzae podnesak Domu za IJudska
playa u slucaJu LlVno Bus (SakIb ZahUOVlc protlv Bosne 1 Hercegovme 1

FederaClje Bosne I Hercegovme) u Ime radmka Llvno Bus preduzeca kOjl su
podlllJeh aphkaCl]e Domu navodecl dlskrlmmaCljU kod zaposljavaIlja na osnovu
nJlhove naclOnalne pnpadnostl Dom Je odobno Pravnoj grupl ogramcenu
l110gucnost u tom slucaJu da podnese amICUS curzae podnesak navodecl argumente
kOJI se odnose na Ijudska prava na osnovu medunaroduog prava

B SlucaJ Zvormk 7 Pravna grupaje uklJucena u poznatl sIucaj Zvormk 7 od apnla
1997 Okruz11l sud u BIJel]ml u RepublIcl SrpskoJje 31 decembla 1997 godme
ukmuo prvu presudu, nakon za1be u kOJoj je Pravna grupa pod111]ela dodatnu
zalbu sudu u Bljeljllll navodecl mgumente zastlte IjudskIh prava kO]1 se odnose na
taJ slucaj Nazalo<;t, lznenadujUCl preokret je doveo do toga da su 3 optuzena 11
decembla 1998 god ponovno osudena za ubojstvo Pravna grupa Je pnpremlla
novi dodatak na zalbu kOju su pnredllI odvJetrucl optuiemh, lznoseCI ponovno
standmde zastIte IJudskIh prava kOjl se odnose na ova] slucaj

C SlucaJ kosovsklh lZbJeghca Pravna grupa Je podmjela hltnu aphkaCljU Domu za
ljudska prava u Ime albanskIh lzbjeghca sa Kosova kOjl su u reglOnu Sarajeva
vlastl smJestIle u neodgovaraJuce objekte u napustenom skladlstu Nakon
aphkaClje Pravne grupe, Dom je odmah odredlO pnvremene m]ere u ovom
slucaju, pozlVaJucl FedelaClJU BlH I drzavu BIH da "preduZlllu sve potrebne
mjere da zastlte Zdlavlje podnosltelja aphkaClje popravljaJucl grlJanJe 1 samtame
UVjete u l..ampu za lzbJeglIce u HadzlClma 1 razmotre mogucnost mtnog
premJestmlJa podnosltelja aphkaclje u pogodmJe prostonJe" ObJe vlade su se
povmovale nalozlma Doma

III Program zagovaranJa

Proglam ]avnog zagovaranJa Pravne grupe se fokuslra na programe tehmcke pomoCl I

plOglame lzgradnje kapaclteta kOjIilla se zelt aktlvllatl vece ucesce gradana u
pohtlckom I ekonomskom ZIVOtu zemlJe U sustlm, program Pravne grupe se bavl
sledlsllJom ulogom kOJu mora Imatl gradansko drustvo kao osnova za demokratske
procese I kao sredstvo kOJlm ce ihrokI presJek stanovmstva Bosue 1 Hercegovma mOCI
na kIaju ucestvovatI U upravljanJu zemIJom Pravna grupa je IdentIficlrala nekohko
pltanJa zagovmanJa kOjlma ce se pozabavltl

A DlsknmmaclJa U obrazovanJu OvaJ program je nastavak uspjesne kampanje
kOju Je pokrenula Pravna grllpa prve godme svoga dJelovanJa u BIH kako bl se
povukla lllstrukcIJa Fedelalnog mmlstarstva obrazovanJa kOJom se nalaze
pllmJena dvostrukog nastavnog plana 1 programa u odvo]emm razredlma



segregated classrooms As a follow-up, the Law Group, m close cooperatIOn With
domestIc NGOs, ISsued a status report on "SegregatIon and DIScnmmatIOn ill

EducatIon m the FederatIOn of BtH" With recommendatIons to governments at all
levels To date, tms paper has been used as an advocacy tool on several occaSIons

B Women's RIghts The Law Group has mttIated creatIon ofa coahtion of women's
groups to work on a NatIonal Report on Women's Human RIghts m BiH For that
purpose, the Law Group has conducted three trammg/workshop programs usmg
Law Group gmdelmes as a basIS for the program The Law Group has also compIled
and translated source matenals on the methodology and mtegratIon of gender
perspectives m human fIghts reportmg It IS expected that tms document will also
serve as an educatIonal resource for other gender related work The NGO coahtIon
WIll release the report to the publIc m a press conference and present copIes to
government OffiCIalS ill person, as a means ofhtghhghtmg specrlic recommendatIons
The report WIll also be dlstnbuted to vanous bodIes of the Umted NatIOns, mcludmg
the DIVISIon on the Advancement of Women

C DlsCflmlOatlOn 10 Employment The Law Group will address the growmg problem
of ethnIC and gender-based dIScrnnmatIOn m employment by faclhtatmg an mttIal
trammg phase focused on helghterung CItIZen awareness of theIr nghts m the
workplace and capaCIty bmldmg of lawyers, labor Inspectors, trade Wllon actIVISts
and others ill human fIghts protectIon related to labor relatIOns WIth the assIStance
of domestIc NGOs, the Law Group mtends to form a coordmatlon group WIth
representatIves of human nghts and other NGO actIVISts from both entItles to plan
and orgamze around workers' fIghts Issues and to develop plans for advocacy
campaigns

D Advocates Clfcle In thIS part of our advocacy program, the Law Group will
penodlcally gather partICIpants from our vanous trammg sessIOns to dISCUSS dIfferent
human nghts/advocacy Issues ThIS program IS prnnartly deSIgned to facilitate
contacts among legal actIVIsts form both entItles, to support theIr ongomg work ill

therr local commWlltIes and to encourage the free-flow of Ideas for new tnItmtIves

The Law Group's staff m Sarajevo mclude Deena Hurwitz, DIrector, BIH ProJect,
SeVlma Sall-TerzIc, Legal Advzsor, Dzana Sehzc, Senzor Staff Attorney, Fedra Id.i£lkovlC,
Staff Atomey and ZIna Jamakovzc, Fznanczal Asszstant

For more informatIon please call (38771) 205-319 and 207-328
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Nastavlja]UCI se na to, Pravna grupa Je, UbhskoJ saradnJI sa domaClm nevladlmm
OlgamzaCIJama, lzdala lZvJesta.J "SegregaclJa I dlsknmmaCIJa U obrazovanJu U
FederaClJl BIB", daJucl prepomke svun razmama vlade OvaJ Je dokument u
nek.ohko pngoda konsten kao sredstvo zagovaranJa

B PI ava zena Pravna grupa Je lmclrala formuanJe koahclJe zenskIh grupa da rade
na IzvJestaJu 0 zensklrn ljudsklm pravlma u BIH U tu svrhu, Pravna grupa Je
orgamzllala t11 programa obuke/sernmara, konstecl srnJemlce Pravne grupe kao
osnovu Pravna gmpa Je, takodel, naplavlla lzbor 1 orgamzlrala prevodenJe
lZVOlmh matenJala 0 metodologl]l 1 mtegraCIJI perspeknve spolne Jednakostl U
IzvJestavanJe 0 IJudslGm pravmm OeekuJe se da ce se 1St! dokument konstltI kao
OblazOVl11 matellJal za ostale poslove U veZl sa spolnom ravnopravnoscu
Koahcl]a nevladlmh organlzaclJa ce obJavltI lzvJestaJ na konferenclJl za novmare I
heno dostavltl nJegove pnmJelke vladlmm dtiZnosmclma, kao sredstvo kO]1m ce
se naglasltl konkIetne preporuke IzvJestaJ ce se takoder dostavlt! razhcltlm
tlJehma UJedmJemh naroda uklJucuJUCl OdJelJenJe za unaprJedeDJe zena

C DlsknmmaclJa pn zaposlJavanJu Plavna gmpa ce se pozabavltI rastuclm
pi oblemom naclOnalne 1 spolne dlskllmmaClJe U zaposlJavanJu omoguCUJUCI
poeetnu fazu obuke kOJa se bavl povecavanJem sVJesnostl gradana 0 nJJhovlm
plavlma na radnorn rnJestu 1 lzgradllJl kapaclteta pravmka, mspektora rada,
smdlkalmh aktlvlsta 1 dmglh kOJI se bave zastltorn IJudskIh prava u radlm
OdnOSlll1a Uz pomoc dornaclh nevladlmh orgamzaCIJa, Plavna grupa namJerava
fOfllllratl koordmaClOllU gmpu od predstavmka IJudskIh prava 1 druglh aktlvlsta
nevlad1l11h orgamzaclJa lZ oba entlteta da se orgamzlra.Ju oko pltanJa lZ radmh
odnosa Ida naprave planove kampanJa zagovaranJa

D ZagovarackI krug U ovom dlJelu programa zagovaranJa, Pravna grupa ce
povremeno okuplJatl ucesmke razmh seslJa obuke da razgovaraJu 0 razhcltIm
pltanJlma IJudsklh pravaizagovaranJa Program Je prvenstveno kreuan da olaksa
kontakte medu aktivisuma lZ oba entlteta, pruZI podrsku nJIhovom tekucem radu u
nJlhovun lokalmm zaJedmcama, I da se ohrabn slobodan protok IdeJa 0 nOVlm
mlclJativama

Osobl;e P, avne gf upe u SaT aJevu Clne Deena Hurwltz, dlrektOl"lCa BlH ProJekta,
SevlIna Sah-Terzu", pI avna savJetmca Dlana Sehlc, vlsa pravna saradmca, Fedra
fdiakoVlc pravna SaT admca l tana JamakovlG, mI admca zafinansl;e

Za dodatne miormaclJe mozete pozvatl broJeve telefona (38771) 205-319 1 207-328
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HUMAN RIGHTS PROTECTIONS AND
NON-DISCRIMINATION IN LABOR RELATIONS

IN BOSNIA & HERZEGOVINA

A Working Manual

I. INTRODUCTION

The 1995 Dayton Peace Agreement, whIch ended the war m Bosma and Herzegovma
(BIH), estabhshed a specIfic system for the protectIon of human nghts Tills IS reflected m
the duect mclusIOn mto domestIc law of the European ConventIon for the ProtectIOn of
Human RIghts and Fundamental Freedoms and It<; Protocols (European ConventIon), whIch
"shall have pnonty over all other law,,,l and m the estabhshment of quasI-mternatIonal
mstItutIOns for the protectIOn ofhuman nghts m Bili

The state IS oblIged to protect the nghts of all who hve Wlthm ItS JurIsdICtIOn, not only m
accordance wIth domestIc laws, but conSIStent WIth mtematIonal human nghts standards
DespIte thIS, or m some cases because of thIs, the state ItSelf, m certaIn cases IS a VIolator or
a potentIal vIolator of human nghts Therefore, constant accountability domestIc as well as
mtematIOnal IS m the best mterests of the state Itself, of ItS people and of the mtematIonal
commumty 2

The ConstitutIOn of BtH IS a document bmdmg the state to "the hIghest level of
mtematlonally recogrnzed human nghts and fundamental freedoms,,3 Havmg mcorporated
the European ConventIon mto domestIc law, the Bili ConstItutIon apphes ItS proVIsIons m
protectmg the nghts of mdlVIduals from vIolatIOns by the state Thus, the state can be held
responsIble If a gIven law, whose scope falls Wlthm the ECHR, faIls to protect mdIVIduals
or groups ofmdIviduals, or If It regulates m a dIScnmmatory way

It needs to be mentIOned, as an InltIal pomt, that the European ConventIon pnmardy
concentrates on the protectIon of cIvIl and pohtlcal nghts, but It IS much less useful for the
protectIon of SOCIal and econOmIC fIghts For mstance, the European ConventIon proVIdes
no duect protectIOn agamst VIOlatIons m the workplace or dISmIssal from employment
What's more, the fact that the European ConventIon can generally be mvoked only agamst
a state, and not agamst a pnvate actor, lmnts Its apphcatlon m cases of VIOlatIOns by pnvate
employers, absent proof that the state faded to proVIde adequate protectIon or due process

1 ConstitutIon of Bosma and Herzegovma, Article 2 2
2 Phlhp Alston, "The Purposes of Reportmg," Manual on Human Rzghts Reportmg UN Centre for Human
RIghts and UN Institute for Trammg and Research, HR/PUB/91/1, p 13
3 BIH ConstitutIOn ArtICle 2 I
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ZASTITA LJDDSKIH PRAVA
I NEDISKRIMINACIJA D OBLASTI RADNIH ODNOSA

D BOSNI I HERCEGOVINI

PRIRUCNIK

I DVOD

DaytonSK.lm mlrovmm sporazumom kOJlm Je zaustavlJen rat u Bosm 1 Hercegovml
1995 godme, uspostavlJen Je speclfiean slstem zastlte prava eovJeka To se ogleda u
dllektnom ukljuelvanJu u domace pravo Evropske konvenclJe za zastltu IJudskIh prava 1

osnovmh sloboda 1 n]emh protokola, kOJl ce lmatl "pnontet nad SVlm ostallm
zakomma"l, te uspostavlJanJu razmh kvazl-medunarodmh mstttuclJa za zastltu IJudsklh
prava u Bosm 1 Hercegovml

Drzava Je obavezna da zastlt1 prava sVlh kO]l Zlve pod l1]enom nadleznoscu ne sarno u
skladu sa domaClm zakomma, nego 1 u skladu sa medunarodmm standardlma ljudsklh
plava Uplkos tome, Ill, u nekIm slucaJevlma, zbog toga, upravo Je driava krsltelJ III
potenclJalm kIsltel] l]udsklh playa Zbog toga Je redovna odgovomost, kako domaca
tako 1 medunarodna, u mteresu drzave, naroda I medunarodne zaJedmce 2

Ustav Bosne I Hercegovme Je dokument kOJI drzavu obavezu]e na "naJvlsl mvo
medunalOdno pnznatlh IJudskIh prava 1 osnovmh sloboda") NJlme Je Evropska
konvenclJa za zastltu IJudsklh prava I osnovmh sloboda (ECHR) mkorponsana u
domace plavo OVlm dokumentom se stlte prava pOJedmaca od krsenJa od strane
dlZdve Zato se drzava moze smatratl odgovomom kada zakon, elJl sadrza.J ulazl u
okvlre EHCR, propustt zastltl pOJedmce III grupe pOJedmaca, III kada pruZI zastltu na
dlsknmmatorskI naem

Pn tome treba naves11 da se EHCR pnmarno usredsreduJe na zastltu gradanskIh 1

pohtleklh prava, dok ne stl11 socIJalna 1 ekonomska prava Na pnmJer, ECHR ne pruZa
dlrektnu zastltu od krsenJa prava kod zaposlJavanJa mtl kod otkaza OSlm toga,
cmJemca da se na ECHR moze pozvatl sarno ako prava krSl driava, all ne 1 "nedriavm"
subJekt, 111mtlra nJenu pnmJenu u slucaJevlma rada kod pnvatmka, ukollko se ne moze
dokazatl daJe drzava propustI1a pruZlt! odgovaraJucu zastltu III praVlcan postupak

I Ustav Bosm I HercegoVlnl <51 II 2
2 Phlhp Alston, "Svrha Izvjestavanja", przrucmk 0 zzv]estavan]u 0 ljudskzm pravlma UN centar za
ljudska prava 1 UN mstJtut za obuku IlstrazlVanje, HRIPUB/91/1, str 13
J Ustav BIH, <51 II I



The oblIgatIon to protect hwnan nghts requrres that the state take actIve measures to
prevent the VIOlatIon of these nghts by thrrd partIes Thus, for mstance, the faIlure to ensure

4 Human R.1ghts Chamber, DamjanOVlC vs FBIH Case No CH/96/30,5 September 1997, paragrapb 37
In thiS case, the Chamber ruled on the applIcabIlIty ofan absolute ban on the death penalty from the
Second Optional Protocol of the InternatIOnal Covenant on CIVlI and PolItIcal RIghts

Thus, the oblIgatIon to respect human fIghts requrres that the state refram from mterfenng
WIth the exerCIse of econOmIC, SOCial and cultural fIghts, as well as of CIvIl and polItIcal
nghts For example, paymg women a lower wage than men for the same job IS a VIolatIon
of the prohIbItIon against dISCr1ll111lation as well as women's enjoyment of therr econormc
nghts on an equal baSIS WIth men

The fundamental prmClple ofhuman nghts law IS government accountabIlIty Governments
are obhged to respect the human nghts of all CItIZens, to protect them agamst
diSCrImillatIon and from VIolatIOn by others, and to fulfill therr oblIgatIOns by creatmg
condItIons under wluch mdIvIduals may fully exerCISe therr nghts Human nghts VIolatIons
by definItIon mvolve state actIOn at some level
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H"man RIghts ProtectIOns rn Labor RelatIOnsInternatIOnal HUI11ID1 Rights Law Group

Democracy and human nghts cannot be fully reahzed IfprotectIOns provIded do not mclude
all nghts, social and econOmIC as well as CIVIl and polItIcal Sigruficant protectIOn of these
nghts can be found mother docwnents contamed m Annex I to the ConstItutIOn of Bosma
and Herzegovma Although the applIcatIOn of these other docwnents m Bosma and
Herzegovma has not yet been adequately defined or tested m practIce, It IS nonetheless
mdlsputable that these mstruments provIde standards accordmg to whIch the state of Bill
may be judged and held accountable ThIs IS true not only due to BOSnIa and
Herzegovma's acceSSIOn to these human nghts conventIOns, but also because of therr
apphcatIon through the Dayton Peace Agreement (Annex VI) and the Bill ConstItutIon

Therefore m accordance WIth the ConstItutIon (ArtIcle II, paragraph 4, headed "Non
DIscrmllnatIOn"), Bill must secure the nghts and freedoms provIded for m the annexed
documents for all persons "wIthout dIscrlIDlllatIon on any ground such as sex, race, colO!,
language, relIgIOn, polItIcal or other op1I11on, natIonal or SOCIal ongm, aSSociatIon WIth a
natlonal mmonty, property, bIrth or other status" A deCISIon from the Human RIghts
Chamber broadly mterprets thIs proVISIOn, notmg that

In the Chamber's VIew thIs proVISIon mcludes both an oblIgatIOn to secure
the nghts m questIon to all persons, and an oblIgatIon to do so WIthout
dIscnmmatIon It IS one aspect of the general oblIgatIon under ArtIcle II,
paragraph I of the ConstItutIon "to secure the lughest level ofmtematIona1Iy
recogmsed hwnan fights "Tlus mterpretatIon IS confirmed by ArtIcle I of
Annex 6 of the Agreement where the general oblIgatIon referred to IS
stated as mcludmg the oblIgatIon to secure the nghts and freedoms
guaranteed by all the agreements lIsted Where one of the hwnan fIghts
agreements referred to Imposes a clear, preCIse and absolute prolubition on a
partIcular course of actIon, the only way m whIch the oblIgatIon to secure
the nght m questIon to all persons WIthout dIScfImmatIon can be carned out
IS by gIvmg effect to the prolubItIOn 4



.j Dom za \judska playa DamjanOVIC protlY FBIH, sluca] br CHJ96/30, 5 septembar 1997, stay 37 U
oyom slucaju, Domje radIO na pnmjem potpune zabrane smrtne kazne prema Drugom opcljskom
plOwkolu MedunalOdnog pakta 0 gradanskIm 1 pohtlckim plaVlma

Obaveza da SfltI, zahtlJeva od drtave da poduzme aktlvne mJere kako bi spnJeCila
kdeuJe oVlh prava od tlece strane Tako, npr propust da oSlgura da I zaposlem u
pnvatmm kompanljama uZlvaJu osnovne standarde rada, odn da 1 pnvatne kompam]e

Obaveza da postuje, zahtljeVa od drzave da se uzddava od rnljesanja U uZlvanJe
ekonomsklh, socljalmh 1 kulturmh prava, kao 1 POhtlckIh 1 Clvl1mh prava Tako na
pumJel pldcanje zenaTI1a mze place nego muskarclma za Istl posao predstavlja povredu
zablane dlsknmlllaclJe, kao 1 UZIVal1Ja ekonomsklh prava za zene na jednakoj osnOVI
kao I za muskmce

Temeljl1l pnnClp zastlte Ijudsklh prava je odgovomost vlastl Vlastl su obavezne
postovatl ljudska prava sVlh glaaana, stltItI Ih od dlsknmmaCIJe 1 krsenJa prava od
~trane druglh 1 Ispumh obaveze stvaranJem uslova U kOjlma pOjedmcl mogu potpuno
vrsltI svoJa prava KrsenJa ~udsk1h prava, stoga, po defimcIJl podrazumlJeVajU odredenu
aktlV110st ddave

ZastIt-l hudskth prava u oblastI radmh odnosaMedun Uodna pi '1\ na grupa 7'1 lJ Lld~kil. prava

Medutlm, demolaatlja se ne moze ostvantl u punom smlslu, ako se zastIta ne pruZI za
sva ljudska piava, kako za gradanska I pohtlcka, tako 1 za socljalna I ekonomska
ZnaCajUlJa zastlta tlh prava moze se naCI u drug1m dokumentlma kOJI su sadrzam u
Aneksu I uz Ustav BIH Medutlm, pnmJena tlh druglh medunarodmh 1l1strumenata u
BIH JOs l11Je adekvatno defimsana lIt Ispltana u praksl Ipak, nesporno je da OVI
lllstlUmenti daju standmde prema kOjlm se drzava treba prosudlvatl 1 smatratI
odgovolllom Ovo Je oplavdano ne sarno zbog pnstupanja BIB OVlm konvenclJarna 0
IjudskIm plavlma, vec I zbog njlhove pnmjene kIoz Daytonskl mlrovru sporazum
(Aneks VI) I Uslav BIH (Aneks IV)

Zbog toga, u skladu sa Ustavom (Clan II, stav 4, pod naslovom "NedlsknmlllaclJa"),
BIH mora obezbljedltl prava 1 slobode predvldene prema aneksrranlm dokumentlma za
~ve osobe 'bez dlsknmlllaClje na bllo kOjoj osnOVI kao sto Je pol, rasa, bOja, Jezlk,
lehglja, POhtlCko III dlUgo m151jenje, naclOnalno III socljalno ponjeklo, veza sa
naclOnalnom maqJll10m vlasUlstvo, rodenjC III drugl status" Odluka Doma za IJudska
prava slroko llltelpretlra ovu odredbu, naglasaVajUCI da

Po I111S1jel1ju Doma, ova odredba ukljucuje 1 obavezu da se oSlguraJU I
data plava SVllTI hClma 1 obavezu da se to uCIm bez dlsknmmaclJe To Je
Jedan aspekt opce ovaveze po clanu 2, staY 1 Ustava "da oSlgura najV1Sl
l1lVO medunarodno pnznatlh ljudslnh prava "Ovo tumacenje
potvldeno je clanom 1 Aneksa 6 ovog Sporazuma gdje Je receno da
navedena opca obaveza uk1.Jucuje 1 obavezu da se OSlgurajU prava 1
slobode garmltllane SVlm navedemm spolazurruma Dok Jedan od
navedemh sporazuma 0 1.Judsklm pravlma namece Jasnu, preClznu I
apsolutnu zablanu odredene akCIJe, jedilli naClll da se obaveza oSlguranja
tog prava za sve osobe bez dlsknmmaClje moze ostvantl, je da se Udjelo
sprovede ta zabrana 4
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1 1 InternatIonal Covenant on Econo1lllc, SOCIal and Cultural RIghts

I 4 ConventIOn on the RIghts ofthe ChIld

1 2 InternatIOnal Convention on the EltrnmatIon of All Forms of RacIal
DIscrlffilllatIon

I 3 ConventIOn on the ElImInation of All Forms of DlSCrIIDIDatIon Agamst
Women
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1 1 1 AddItIonal texts mterpretmg the LCESCR The LlIDburg PnncIples on
the ImplementatIon ofthe LCESCR and the Maastncht Gmdelmes of
VIolatIOns ofEconomIc, SOCIal and Cultural RIghts6

II. INTERNATIONAL HUMAN RIGHTS INSTRUMENTS
PROTECTING LABOR RELATIONS

that pnvate employers comply WIth baSIC labor standards may be deemed a VIolatIon of the
rIght to work, or the rIght to Just and favorable workmg condItIons

1 Instruments applicable throughout the state ID accordance WIth the
BIH ConstItutIOn

To fulfill ItS obhgatIOns, the state must undertake approprIate legIslatIve, admmtstratIve,
JUdICIal and other measures to Implement these nghts Thus, the faIlure of the State to
provIde approprIate avenues for admmIStratIve or JudICIal remedy for employees to appeal
alleged unfaIr labor practIces or condItIons may amount to a VIolatIOn 5

Although the European ConventIon offers far less dIrect protectIon for econOmIC and SOCIal
nghts than the Instruments above, It should nonetheless be noted that certam related artIcles
can be lIDportant m the context of labor relatIOns, such as the ArtIcle 6 nght to a faIr
hearmg and the ArtIcle 4 prohIbItIon of forced labor

SOCIal and econOlTIlC nghts throughout Bill, I e m both entItles, are well protected by
numerou'> mtematIOnal mstruments All Bill CItIZens enJoy these protections and all bodIes
and InstItutIOns that operate on Its temtory are oblIged to prOVIde them to every mdtVIdual,
on a baSIS of equalIty and WIthout any dlscnmmatlon The most lIDportant mternatIonal
treaties WIth respect to these partIcular nghts, and whtch are dIscussed ill thts Manual, are

5 Maastncht GUIdelmes on VIOlatIOns ofEconomIC, SOCial and Cultural Rights, para 6, see, Human
RIghts Quarterly, Vol 20 No No 3 (August 1998)
6 These two documents are not Itsted m the B.H ConstitutIon, but they are key sources for the mterpretatIOn
of the InternatIOnal Covenant on Economic SOCial and Cultural Rights (see below sectIOn 1 3)



1 4 KonvenclJa 0 pravlma dJeteta

1 3 KonvenclJa 0 uklanJanJu sVlh obhka dlsknnunaCl]e zena,

1 2 Medunarodna konvenclJa 0 ukIdanJu sVlh obhka rasne dlsknmmaCl]e,

1 1 1 Llmburskl pnnClpi 0 ImplementacIJI ICESCR I Mastnchtskl
VOdiC 0 krsenJIma ekonomskm, socl]alruh 1 kulturmh plava,6

Zastlta hudsklh prava u oblasti radmh odnosaMedunalodna pravna grupa za Iludska prava

I 1 Medlmarodm pakt 0 ekonomsklm, socljalmm 1 kultumlm pravlma
("ICESCR"),

Na mvou cIJele Bosne 1 Hercegovme, dakle u oba entiteta, medunarodmm
mstrumentlma pruzena Je znaca]na zastlta socI]almh 1 ekonomsklh prava Ova zastIta Je
Jedmstvena za sve gradane Bosne I Hercegovme 1 SVI orgam 1 mstitucI]e kO]I dJeluJu na
n.Jenoj telltolljI duzm su daje obezbljede SVlma bez dlsknmmaCIje po bilo kom osnovu
Naj.lna(ajmjl medunmod111 ugovOUkOji se tIeu oVlh prava I kOJa se razmatraJu u ovom
pllfUcmku su

II MEDUNARODNI DOKUMENTI 0 L}UDSKIM PRAVIMA KO}I

STITE PRAVA U VEZI SA RADOM

plUzaJU osnovne standarde rada SVOJlm zaposlerucllna, moze se smatrati kao krSenje
playa na lad III prava na pravedne 1 povolJne uslove rada

1 Dokumentl kO)l se pnmJenJuJu U clJeloJ drzavi U skladu sa
Ustavom BIH

Obaveza da ISPUru SVOje obaveze, zahtijeVa od driave da preduzme odgovaraJuce
zakonodavne, arummstratlvne, sudske 1 ostale mJere radl pune reahzacIJe ovm prava
Tako, plOpUSt drzave da oSIgura odgovaraJuce admmlstlatlVne 1 sudske puteve za
zapo')lene, kako bl mogll UlOZItl zalbu u sluca]u nepravedne radne prakse III radmh
uslova, moze predstavlJatl povredu oVlh prava 5

lako Evropska KonvenclJa nudl manJe dlrektnu zastltu ekonomskIh 1 SOCIJalmh prava
nego navedem msllumentan), lpak bl trebalo naglasltl da odredem clanoVI mogu bltl
vairu. u kontekstu ladmh odnosa, kao sto Je plavo na pravednu lstragu (clan 6) I zabrana
pnsl1nog rada (clan 4)

5 Mastnhtskl VOdlCI 0 povredama ekonomsklh, socIJalmh 1 kulturmh prava, stay 6 vldl, Human Rlght~

QUGI terly svezak 20 br 3 (august 1998)
6 Ova dva dokumenta nISU navedena u Ustavu BIH, ah su om lzvor tumacenJa ICESCR

(vuljetllspod odjel/ak 1 3)
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VI ConventIon No 105 on the AbolItIon ofForced Labor (1957)

2 I InternatIOnal Labor OrgamzatJon ConventIons

v ConventIon No 29 on Forced and Compulsory Labor (1930)

Vll ConventIon No 138 on Mmtmum Age for Employment (1973)
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III ConventIon No 87 on Freedom of AssocIatIon and ProtectIOn of the RIght
to OrganlZe (1948)

IV ConventIOn No 98 on the ApplIcation of the Prmclples of the RIght to
Orgaruze and to Bargam CollectIvely (1949)

ConventIon No IlIon Dlscnmmatlon m Respect of Employment and
OccupatIon (1958)

2 Other agreements bmdmg at the state level

II ConventIon No 100 on Equal RemuneratIon for Men and Women for Work
ofEqual Value (1951)

In addItIon to the documents lIsted above, the mtematIOnal standards contamed m the
InternatIOnal Labor Orgaruzation ConventIons are also applIed m Bosma and Herzegovma
The ILO hds seven fundamental human nghts conventIons, mcludmg

The above lIsted documents, WIth the exceptIon of the ILO ConventIons, are also
mcorporated mto the FBiH ConStitution, thereby acqurrmg the force of constItutIonal
proVISIOns ThIs makes the FBiH legal system very specIfic m tenns of mternatIonal human
nghts enforcement Apart from these documents the FBiH ConstItutIon contams another
nnportant document m this field - the European SOCIal Charter and AddItIonal Protocol 1

As noted above, the documents lIsted apply throughout the BtH terntory, which means that
therr proVISIons are bmdmg for both the FederatIon (FBtH) and the Repubhka Srpska (RS)

Up to the present, Bosma and Herzegovrna has ratIfied SIX of these human nghts
documents, only ConventIon No 105 on the AbolItIon of Forced Labor has not yet been
ratIfied by BtH

3 Instruments applIcable ID the FederatIon ID accordance with the
FBIH ConstitutIOn



Vll KOl1VencIJa br 1380 m1l1lmalmm godmama za zaposlJavanje (1973)

VI KonvenC1Ja br 105 0 ukIdanJu pnsI1nog fada (1957),

ll1 KonVenClja bl 870 smdlkalmm slobodama 1zastltI smdlkalmh prava (1947),

V KonvencIJa br 290 prmudnom III obaveznom radu (1930),

Zasttta hudskth prava u oblastt radOlh odnosaMeduIlUlodna maVIla grupa za hlldska prava

2 Drugl obaveZUIUCI dokument! UBIH

2 1 KonvenclJe Medunarodne orgamzaCIJe rada

IV KonVenClja bi 98 0 pllmjem pllnclpa prava na organIzovaDJe I kolekttvne
pregovore (1949),

11 KonVenClja br 100 0 jednakostI nagradlVanja mu~ke 1 zenske radne snage za
iadJednake vflJednosti (1951),

KonvenuJa br 111 0 dl~k.nmll1aclJl u pogledu zaposlJavanJa 1 zammanJa
(1958,

POled navedemh, U Bosm 1 HercegoV1l11 se pnmJenJuJu 1 standardl utvrdem
kOl1VencIJama Medunmodne orgamzaclJe rada (MOR) MOR Ima sedam osnovmh
konvenclJa 0 IJudskIm pfaVlma, a to su

Do sada Ie Bosna I Heicegovma ratIfikovala sest od sedam oVIh dokumenata 0 IjudskIm
pravnna, sm110 KonvenclJa br 105 0 ukidanJu pnsiinog rada JOs ruje ratifikovana od
strane BIH

SVI pobroJam dokumentt, kako je vec receno, pllmJenJuJu se 1 "poknvaJu" ClJe1u
ientofllu BIH, sto znaCl da su njlhove odredbe obavezuJUce 1 za FederaCljU Bosue 1

Hercegovll1e ("FBIH") I za Repubhku Srpsku ("RS")

3 Instrument! kOli se pnmlenluJu U FBIH U skladu sa Ustavom
FBIH

Plclvm ~lstem FBIH Je speclfican kada Je u pltm1Ju provodenje medunarodmh odredbl 0
IJudskllU praVlma, buduCI da su SVI gore pobrojam dokumentI, OSlm konVenClja MOR-a,
mkorponsanJem U Ustav FBIH doblh snagu ustavnlh odredaba Pored nJth, u Ustav
FBIH Je mkorponsan I JOS Jedan znacaJan dokument za ovu oblast, a to Je Evropska
soclJalna povelJa 1 Dopunskl protokol 1
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7 B1H ConstItutIOn, ArtIcle 2 4

1 1 ICESCR as general framework

1 2 Overall State obligatIOns to non-dlscflmmatlOn (ICESCR Article 2)

Thus, the State IS oblIged to
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9

(2) The States Partles to the present Covenant undertake to guarantee that
the rIghts enunclOted m the present Covenant wlll be exerCIsed WIthout
dlscrzmmatlOn of any land as to race, color, sex, language, relzglOn,
polztlcal or other opmlOn, natIOnal or soclOl orzgm, property, bIrth or other
status

III. HUMAN RIGHTS STANDARDS IN LABOR RELATIONS:

DISCUSSION

1 BaSIC pomts

The InternatIonal Covenant on Econormc, SOCIal and Cultural RIghts ("Covenant on
Econonuc and SOCIal RIghts" or "ICESCR") IS one of 15 documents hsted m the Annex to
the Dayton Agreement and the Bill ConstItutIon's addItIonal agreement on human nghts,
whIch therefore apply throughout Bosma and Herzegovma The state IS, moreover,
cont>tltutlOnally oblIged to ensure that the nghts from thIs Covenant are apphed throughout
Its terrItory wIthout dIscnmmatIon 7

Article 2
(1) Each State Party to the present Covenant undertakes to take steps,
mdIVIdually and through mternatlOnal aSSIstance and cooperatIOn,
especlOlly economIC and techmcal to the maXImum of Its avaIlable
resources, WIth a VIew to achIevmg progressIvely the full realzzatlOn ofthe
rzghts recognIzed m the present Covenant by all approprzate means,
mcludmg partIcularly the adoptIOn oflegIslatIve measures

The Covenant on Econonuc and SOCIal RIghts contams the most slgmficant protectIOns of
these fIghts m mtemattonal law, mcludmg the fIght to work and to Just and favorable
workmg condItIons, the fIght to SOCIal benefits and msurance, the nght to an adequate
standard of lIvmg, the fIght of everyone to enJoy the Widest pOSSIble measure of physIcal
and psychologIcal health, the nght for educatIon and the nght to partICIpate ill cultural lIfe
and benefit from the advances ofSCIence and ItS applIcatIon

It IS the oblIgatIon of the state to penodlcally submIt reports to the COmmIttee on
Econormc, SOCIal and Cultural RIghts on all measures taken and the progress made ill

enablIng every person to exerCIse the fIghts guaranteed by the ICESCR (ArtIcle 16) It IS
also Important to emphaSIZe that NGOs may subrmt reports to the COIIll11lttee as well
concerrung all aspects of the nghts protected m the ICESCR



Dakle, obaveze drzave su

7 BM Ustav, Clan 2 4

1 Osnovne stavke

10

ZastJta hudsklh prava u oblastI radmh odnosaMedllnarodna pravna grupa za hlldska prava

Clan 2
(1) Svaka dl iava stranka ovog Pakta obavezuje se da, pOjedznacno 1

putem meaunarodne pomoCI 1 saradYlJe, prlje svega ekonomske I
tehmcke, do ncyVlse mogucnostl svo]lh raspolozlVlh sredstava, radl na
tome da se postepeno postigne puno ostvarenJe prava ko]a su przznata u
ovam Paktu, 'lVlm odgovara/uclm sredstvlma, ukljUCU]UCI prlJe svega
zakonodavne mJere

(2) Dl zave !>t1Qnke ovog Pakta obavezu]u se da ce garantovatl da .se
prava proglasena u ovom Paktu vrse bez dlskrlmznaClje bila ko]e vrste na
osnovu rase, bOje koie, pola jezzka V]ere, polztzckog zlz drugog
mls!jenJa naclOnalnog zll soclJalnog porljekla, Imovme roda zll bzlo kOje
druge okolnostz

MedunaIodm pakt 0 ekonomsklm, socIJalmm I kulturmm praVIma ("Pakt") Je Jedan od
15 dokumenata nabroJanlh u dodatnom sporazumu 0 IJudsknn praVlIDa (Aneks I, Ustava
BIH), kO]1 ce se pnmJen]1Vatl u Bosm 1 Hercegovml Stoga Je Bosna I Hercegovma
prema Ustavu obavezna oSlguratl prava IZ ovog Pakta SVlma na cIJeloJ svoJoJ tentonJI
bez lkakve dlsknmmacIJe 7

III STANDARDI LJUDSKIH PRAVA U RADNIM ODNOSIMA

DISKUSIJA

1 1 Medunarodm pakt 0 ekonomskIm, socIJalmm I kulturmm pravlma kao 0PCI
okvlr

Pakt sadrZl naJznacaJmJu medunarodno pravnu zastItu ekonomsklh, soclJalmh I
kulturmh prava, uklJucuJuCl pravo na rad I povolJne 1 pravedne uslove rada, pravo na
soclJalno oSlguranJe, plavo na adekvatan zlvotm standard, pravo svakoga da uZlva
naJvecu mogucu mJeru tJelesnog 1 psIll1ckog zdravlJa, pravo na obrazovaIl]e te pravo
sudJelovanJa u kulturnom ZIVOtU I konstenJa napretka nauke 1 nJene pnmJene

Obaveza drzave Je da penomcno dostavlJa IzvJestaJe Komltetu za ekonomska, soclJalna
1 kulturna playa 0 sVlm mJerama kOJe preduzlma 1 0 progresu postlgnutom u
omogucavanJu sVlh da u CIJelostl uZlVaJu sva prava kOJa 1m garantuJe Pakt (Clan 16)
Ono 8tO Je vazno lstaci Je, da 1 NVO-I takoder mogu Komltetu dostavltl svoJe IzvJestaJe
kOJl se hcu sVlh aspekata playa zastlcemh Paktom

1 2 Ukupne obaveze drzave u vezl nedlsknmmacIJe (Clan 2 Pakta)
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• ensure effectIve legal protectIOn, mcludmg JUdICtal protectIOn when necessary, and

• pass legIslatIon whtch facilitates the exerCIse ofguaranteed nghts,

I'

• use all dIsposable means to ensure the gradual realIzatIon of nummum fundamental
fights for every person, WIth respect to the econOmIC potentIals ofa country 8
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• speCIal attentIOn should be patd by all bodIes morutormg complIance WIth the
Covenant to the prmclples of non-dISCrlrntllatIon and equalIty before the law
(Prmclple 13),

• States PartIes must "ellIDmate de Jure dIScnmInatIon by abolIshIng WIthout delay
any dIScnmmatory laws, regulatIOns and practIces (mcludmg acts of OmISSIon as
well as COmmISSIOn)" affectmg these nghts (PrmcIple 37),

In 1986, a group of mternatIOnal law experts was convened by the InternatIonal
COmmISSIOn of Junsts the Maastncht Centre for Human RIghts of the UmversIty of
Lunburg (the Netherlands) and the Urban Morgan InstItute for Human RIghts, College of
Law, Umverslty of Cmcmnatl (OhIo, USA) to consIder the nature and scope of the
oblIgatIons of States PartIes to the InternatIonal Covenant on EconOmIC, SOCIal and
Cultural RIghts The meetmg resulted ill the Lunburg Prmclples on the ImplementatIon of
the ICESCR, whIch were offiCIally ISsued as a UN document 9

• take legIslatIve actIOn, especIally where present laws are mcompatlble WIth
oblIgatIons arlsmg from the ICESCR,

Two lIDportant sets of gUldelmes may be useful m mterpretmg the Covenant on EconOmIC
and SOCIal RIghts The Ltmburg Prmclples and the MaastrIcht GUldelmes are not bmdmg ill

any fonnal legal sense, but they are WIdely regarded as tmportant mterpretatIons of the
fIghts protected under the Covenant

• guarantee, wIthout dlscrunmatlon, all the nghts proVIded by the ICESCR, meanmg
that all dlscrunmatory laws and practIces must be abolIshed,

1 3 AddItIOnal texts mterpretmg the ICESCR The Limburg Prmclples on tbe
ImplementatIOn of the ICESCR and the MaastrIcht GUidelines on VIOlatIOns
of EconomIc, SOCIal and Cultural Rights
(See Appendlxforfull texts ofthese documents)

PrmcIples 13 and 35 - 41 address non-dlscnmmatlon and equalIty WIth respect to econOmIC,
SO('Ial, and cultural nghts, partIcularly m mterpretmg ArtIcle 2(2) of the Covenant Among
the standards elaborated

8 The LImburg Prmclples on the ImplementatIOn ofthe ICESCR, part B, prmclple 25
9 UN Doc E/CN 4/1987/17 Annex Netherlands Quarterly ofHuman RIghts, Vol IS, No 2, June 1997,
p 244



Ii

• da donesu zakonsku regulatlvu kOJa ce omogucltI vrseme garantovamh prava,

• da oSlgura efikasnu pravnu zastltu, ukljU(;UJUCI kada Je to potrebno I sudsku
zastltu,

• da poduzmu zakonodavne aktlvnbostl, a nar06to u slucaJevlma kada postOjeCI
zakom msu kompatlbllm sa obavezama lZ lCESCR,

ZastIta hudsklh prava u oblastI radmh odnosaMedunarodna pravna grupa za hudska prava

• drlave stranke moraJu "ehmmlratt de Jure dlsknmmaclJu uklda~em bez
odlagaIlja sVlh dIsknmmatOlmh zakona, proplsa 1 prakSI (uklJucuJUCl akte
propustanJa kao I cmJenJa)" kO]1 utlcu na ova prava (Prmcip 37),

• posebna paznja treba blu posvecena od strane sVlh tl]ela kOJa nadzlfu
postlVarlJe Pakta pnnClplma nedlsknmmaClje 1 Jednakostt pred zakonom
(Prmclp 13),

1 3 Dodatm tekstovl 0 Paktu Llmburskt prmclpl 0 ImplementacIJI ICESCR I
Mastnhtslu VOdlC 0 povredama ekonomskIh, socIJalmh 1 kulturmh prava
(vu!Jetl dodatak sa pumm tekstom oVlh dokumenata)

Ova vafua seta uputa mogu bIt! konsna u mterpretaCljl Pakta 0 ekonomskIm 1

sOCIJalm111 pravl111a LI111burski pnnClpl I Mastnhtskl VOdlCl msu obaveZUJUCI u bllo
kOJem plavno-formaln0l111 smlslu, ah su smatraju vaznom mterpretacIJom prava
zasticemh paktom

• da garantUjU sva prava proglasena U ICESCR bez dlsknmmaClje po bIlo kom
osnovu sto podrazumljeva uklldanje svakog dlsknIDlmrajUceg zakona Ih
pIakse,

• da konste maksimum sVlh raspolozlVili sredstava, te obezbljede "postepenu
reahzaclju" prava, odnosno mlmmum osnovmh playa za svakoga, s obzIrom
na ekonomsko dostlgnuce neke zemlJe 8

Godme 1986 jedna grupa eksperata IZ medunarodnog prava biia je okupljena od strane
Medtmarodne kOffilSlje pravmka, Mastnhtskog centla za IJudska prava Umverziteta u
Ll111burgu (Holandlja), te Urban Morgan lnstltuta za IJudska prava, pravnog koledza
Umverzlteta Cmcmnati (drzava OhIO, SAD), kako bi razmotnh pnrodu 1 Oblffi obaveza
dtzava stranaka Medunarodnog pakta 0 ekono111skl111, socIJalmm 1 kulturmm pravlma
Sastanak Je rezultlrao Llmbursklm pnnclplma 0 ImplementacIJI leESCR, kOJl su
oficljelno lzdatl kao dokument UN-a 9

s LImblll~kl plll1Clpl 0 ImplementaCljl Pakta, dIO B, prmCip 25
9 UN Doc C/eN 4/1987/17 dneks Nethedands Quarterly of Human RIghts, svezak 15, br 2,junJ 1997,
sil 224

PnnClpl 13 1 35 - 41 bave se nedlsknmmaCIJom 1 jednakoscu s obzlrom na ekonomska,
socIJalna I kultuma prava, posebno u mterpretacIJI Clana 2(2) Pakta Medu elabonramm
standardnna
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Furthermore, the Ltmburg Prmciples assert that

Is

• de facto dlScnrnmatIon WhICh results from a lack of resources or otherwISe should
be termmated as qmckly as possIble (Prmclple 38),

• laws whIch llilllt the exerCIse of econOIDlC, SOCial and cultural rIghts must not be
arbItrary, unreasonable or dISCnmInatory (pnnclple 49),
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m accordance WIth mtematlOnal law to express the VIew that another
State party IS not complymg WIth ItS obhgatIOns under the Covenant and to
brmg thIs to the attentIon ofthat State party

• It fails to take a step whIch It IS reqUIred to take by the Covenant,
• It fails to remove promptly obstacles whIch It IS under a duty to remove to

perIDlt the nnmedlate fulfillment ofa nght,
o It WIllfully fails to meet a generally accepted mternational ID1lllmum standard of

achIevement, whIch IS WIthm ItS powers to meet,
• It dehberately retards or halts the progressIve realIzatIOn of a nght, unless It IS

actmg wlthm a llillltatIon permItted by the Covenant or It does 0 due to a lack of
available resources or force majeure,

• It fails to submIt reports as reqUIred under the Covenant

PrmcIple 72 descnbes the grounds on whIch a state Will be m VIolatIon of the Covenant,
mcludmg (among others) If

• States PartIes must prohIbit prIvate IndivIduals and aSSOCiatIOns from practIsmg
dlscrnnmatlon m any field ofpubhc hfe (Prmclple 40)

• NGOs can play an tmportant role In promotmg the Covenant's tmplementatIOn and
should be assIsted m domg so at both natIonal and mternatIOnallevels (pnnciple 9),

• human nghts are mterdependent, mdlvIsible, and mter-related, and therefore equal
attention must be gIven to CIvil and pohtIcal, and econoIDlc, SOCIal and cultural
nghts (Prmclple 3),

Fmally, It should be noted that PnncIple 73 of the LImburg Prmclples proVIdes for the nght
of States party to the Covenant,

In 1997 the same orgamzatIons convened another meetmg to consIder the LImburg
PnncIples m the context of evolvmg mternatIonal law over the 10 years smce therr
adoptIOn 10 They endeavored to compile a catalogue of types of VIolatIOns of econOmIC,
socml and cultural nghts, and to u~e thIs catalogue to develop a set of gUIdelmes to further
aSSIst the mechanIslllS that mOllitor the Covenant 11 The result of that meetmg was the
Maastncht GUIdelmes on VIolatIOns of EconomIc, SOCIal and Cultural Rights

10 Human RIght,> Quarterlv "The Maastricht GUIdelInes ofEconoffilc, SOCIal and Cultural Rights," Vol
20 No 3 (August 1998), P 691
11 Netherlands Quartelly, '>upra note 8 p 245



• ne poduzme ffiJeru na kOJuJe obavezana Paktom,

• ne podnese 1zvJestaJe kako Je zatrzeno u Paktu

POled toga, Llmburskl prmclpl kaiu

• da zakom kOJl l11mtllaJu vrsenJe ekonomsk1h, socljalmh 1 kultum1h prava ne
smlJu b1tl atbltraml, nerazumm Ih dlsknmmatorm (Pnnc1p 49),

Zastlta hudsklh prava u oblasti radmh odnosa

• da nevladme orgamzaCIJe mogu 19ratl vaZnu ulogu u promovrranJu
unplementaclje Pakta I da 1m se treba u tome pomoc1 kako na domacem tako 1
na medumuodnom mvou (Prmc1p 9),

• de facto dlsknmmaclJa kOJa rezultlra lZ nedostatka resursa III na nekl drugl
nacm treba bIt! okoneana sto je moguce pnJe (Pnnclp 38),

• dl.laVe stranke moraJu zabramtl pnvatmm hClma I udruzenJlma praktlkovanJe
dlskrllnmaClJe u sVlm polJuna Javnog zlvota (Pnnclp 40)

u skladu sa medunarodmm pravom lzraze svoJe gledlste da se druga
drzava stranka ne pndrzava svoJlh obaveza prema Paktu, te da 0 tome
obavlJestl tu ddavu stranku

• da su IJudska playa neovlsna, nedJelJlva 1 medupovezana, te se stoga Jednaka
vaznost mora pndavat1 c1vl1mm 1 pohtlcklm, kao 1 ekonomsktm, soc1Jalmm 1

kulturmm prav1ma (PrmClp 3),

• lutno ne uklom prepreke, kOJe Je duzna uklomtl kako bl omoguclla hItno
lspunJenJe prava,

• smlslJeno unazaduJe lh koe1 progres1vnu reahzacIJu prava, OSlm ako ne dJeluJe
u OkVllll ogramcenJa dopustemh Paktom III to Cim zbog nedostatka dostupmh
resursa III VIse sIle,

• namJemo ne post1gne opcemto pnhvacem medunarodm mmlmalm standmd,
kOJI Je trebala POStlCl u skladu sa SVOJlm mogucnost1ma,

Medunarodnd prdVna grupa za hudsk.a prava

PrmClp 72 op1suJe razloge zbog kOJlh ce se smatratl da neka drzava krSl Pakt 1 to,
lzmedu ostalog, ako

Godme 1997 lsta 01 gamzaclJa Je sazvala drugr sastanak kako bl se razmotnh LlmburskI
prmClpl, u kontekstu evoluclje medunarodnog prava tokom 10 godma nakon nJlhovog

Konacno, treba napomenutl da Pnnc1p 73 Llmbursklh prmc1pa oSlgurava pravo drzava
stranaka Pakta da,
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• access to "effectIve JUdICial or other appropnate remedIes" (GUIdehne 22),

Among the Important remedIes and responses, the Maastncht GUIdelInes urges

Thus the MaastrIcht GUIdelInes demands attentIon be placed on specIfic groups whose
econOmIC SOCIal and cultural nght are more easily VIolated J5

Fmally, the Maastncht GUIdelmes address the Issues of VICtunS, and remedIes and other
responses to VIolatIOns GUIdelIne 20 pomts out that
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Certam groups suffer dIsproportIOnate harm [as VICtImS], such as lower
mcome groups, women, mdigenous and trIbal peoples, occupIed
populatIons, asylum seekers, refugees and mternally dIsplaced persons,
mmontIes, the elderly, chtldren, landless peasants, persons WIth dIsabIlItIes
and the homeless

In clarIfYmg the Lunburg Pnnclples and the evolVIng meanmg of vIOlatIons of eConOmIC,
SOCIal and cultural rIghts, the MaastrIcht GUIdelmes consIdered both posItIve and negatIve
oblIgatIons of States PartIes to the ICESCR Thus, they consIdered economIc, SOCIal and
cultural rIghts rn terms of State Party oblIgatIons to 'respect - protect - fulfill' (GUIdelIne
6) WhIle respectrng human fights IS sometunes seen as a "negatIve" duty, 1 e , to refrarn
from acts which rnfrrnge or vIolate fights, the oblIgatIons to protect and fulfill nghts are
seen as "posItIve" dutIes reqUIrmg specIfic steps or mterventionary measures rn relatIon to
these fights Related to the oblIgatIOns to respect, protect and fulfill, the Maastncht
GUldelme~ also artIculated the oblIgatIons of conduct and result (GUIdelme 7) The
oblIgatIOn of conduct requIres that States take actIon reasonably calculated to realIze the
enjoyment of a partIcular fight The oblIgatIOn of result requIres States to achIeve specIfic
target~ to satIsfY a detailed substantIve standard 12 GUIdelIne 8 addresses the margm of
dIscretIon gIVen to States rn selectmg the means for unplementmg theIr oblIgatIons, but the
burden IS on the Stdte to show that It IS makmg measurable progress towards the full
realIzatIon of the partIcular fights 13

12 Human Rights Quarterly, supra note 9, p 694
13 IbId
14 Ibid, P 724
IS IbId P 726

The GUIdelInes hIghlIght that VIolatIons of econOmIC, SOCIal and cultural nghts can occur
"through dIrect actIon of States or other entItles msufficiently regulated by States"
(GUIdelme 14 - acts OfcoffiffilssIOn) as well as "through the OmISSIOn or failure of States to
take necessary measures steffiffilllg from legal oblIgatIons" (GUIdelIne 15 - acts of
OlllissIOn) The State's responSIbility for VIolatIons mcludes the duty "to estabhsh
mechamsms to correct such VIOlatIons, mcludmg momtormg, mvestIgatIon, prosecutIOn,
and remedIes for VICtIms" (GUIdelme 16) What's more, the State IS also lIable for acts by
non-state entItIes Inasmuch as VIOlatIons of econOlllic, SOCIal and cultural nghts can also
be commItted by mdIviduals or pnvate entItIes ("such as transnatIonal corporatIOns, whIch
sometlll1es are more powerful than some states and consequently may dIctate actIOns to
them,,14), the State's failure to control the conduct of such mdIvIduals or pnvate entItIes
may result m the Stdte bemg held accountable for theIr VIolatIons (GUIdelIne 18)



J~

Konacno, mastnhtskI VOdICI se bave pitanJlma maya I pravmh IlJekova, te druglh
odgovora l1a povrede VOdlC 20 naglasava da

usvaJdllJa 10 Om su UlUZIlI napor da sacme katalog tIpova povreda ekonomskIh,
socIJalmh I kulturmh prava, te da konste ovaJ katalog kako bl razvlh set uputa kOJe bl
dalJe pomogle mehamzme za pracenJe Pakta 11 Rezultat tog sastanka su blh mastnhtskI
VOdICl 0 povledama ekonomskIh, soclJalmh 1 kulturmh prava

neke grope trpe neproporclOnalnu stetu, kao sto su grupe sa mZlm
pnmanJlma, zene, domorodackl 1 p1emenskI narodl, okuplrano
stanovUlstvo, traZltel]1 azlla, lzb]eghce I domace razm]esteno
stanov111stvo, manJme, stariJe osohe, dJeca, selJael bez zemlJe,
hendlh.eplrane osobe 1 beskucmcl

Zastlta hudsklh prava u oblasti radmh odnosaMedllnarodna p1avna glllpa za lludska prava

U lazJaSl1Javal1Ju LlmburskIh pnnClpa I evolmraJucem znaceI1ju povreda ekonomskIh,
~oclJalmh 1 kulturmh prava, mastnhtskl VOdlCI razmatraJu I pozltvne 1 negatlVne obaveze
dlzava stranaka ICESCR Tako,da su om oCIJemh ekonomska, drustvena 1 kulturna
plava Utermll1una drzavmh partlJskJ.h obaveza kOJa se trebaJu postovatI- stItItl- IspumtI
(Vodic br 6) Dok se postlvanJe ~uskIh prava nekako smatra "negatlVnom" duZnoscu,
tJ suzdiZavatl se od dJela kOJa krse playa, ohaveze da se stlte I lspunJavaJu prava se
smatraJu "pozltIvmm" dUZnostlma da se poduzmu specrficrn koraCl Ih
mtervenclOmstlcke lTIJere u veZl oVlh prava U veZl sa obavezom da se postuJe, Stltl 1

lspum mastuhtskl VOdlC! takode su arttkuhrah obaveze ponasanJa I rezultata (VOdIC
7) Obaveza ponasanJa zahtijeVa da drZave poduzmu akClJU razumno sracunatu u cllju
reahZaClje UZIVallJa odredenog prava Obaveza rezultata zahtlJeva od drzava da postIgnu
specIficne cI1.Jeve kako bI zadovolJlle detalJne sustmske standarde 12 VOdiC br 8 se bavl
granlcom dlskIecIJe kOJa Je data drzavama u odablru sredstava za sprovedbu I1jlhoVlh
obaveza, all teret letl na drzavi da dokaze da ona postlze mJerlJlv progres prema punOJ
reahZaCl]I odredenog p1ava 13

OV1 VOdlCl naglasavaJu da povrede ekonomskIh, soc1Jalmh 1 kulturmh prava mogu
nastupltl "putem dlrektnog dJelovanJa drzava 1h drugih entIteta nedovolJno reguhramh
od strane drzave" (VOdiC 14 - aktI CllljenJa), kao I "putem propustanJa lh propusta
dlzava da poduzmu neophodne mJere kOJe prOlstlcu 1Z pravmh obaveza" r:vOdIC 15 
aktI plOpustanJa) Dlzavna odgovornost za povrede uklJucuJe 1 duznost "uspostave
mehanlzama za kongovanJe takvlh pOVleda, UkljUCUJUCl momtonng, lstragu,
prosekuClJu 1 pravne hJekove za zrtve" (VOdIC 16) Stavlse, drzavaJe takode odgovorna
za dJela nedrzavmh entIteta BuduCl da povrede ekonomskIh, soclJalmh 1kulturnlh prava
mogu takode bltl pocmJenJe od stlane pOJedlllaca 111 pnvatmh entlteta (kao sto su
tran~l1aclOnalnekorporacIJe, kOJe su nekada mOCIDJe od nekIh drzava, te 1m stoga mogu
dlktlfatt dJeloVallJa"J4), propust drzave da kontrohra ponasanje takvlh pOJedmaca 111
pnvatmh entlteta moze lezultirati u tome da se drzava ddl odgovornom za nJlhove
povrede (VOdIC 18)

J(J Human Rlght~ QUai ferly, "Mastnhtskl VOdlC 0 ekonomsklm, soclJalmrn 1kultumnn praVlma", svezak
20, br 3 (august 1998), str 161
11 Netherlands Quarterly supra nota 8, str 245
12 Human Rights Quarterly supra nota 9, so 694
b IbId
14 IbId, str 724
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1 4 2 Issues related to pnvatIZatIOn

1 4 OblIgatIOns wIth respect to VIOlatIOns by non-state actors

(1

1 4 I WIth respect to a failure to exerCISe due diligence m controlhng behaVIOr of
non-state actors (from the Maastncht GUldehnes)
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The propenSIty for discrtmrnatlon m tIns context IS seen throughout Bill, partIcularly on
grounds of ethmc or natIonal ongIn, and polItIcal affihatIon Mmonty groups and
penSIoners are often VICtllTIS

Thus, the State will also be held accountable to ensure that pnvate enterpnses or
mdlvlduals, mcludmg mternatlonal comparues and orgamzatIons, do not deny mdIVIduals
the full el1Joyment oftherr econormc, SOCIal and cultural nghts Clearly, thIs IS relevant to
the process of pnvatIZatIon

As noted above m the dISCUSSIon of the Maastncht Gmdelmes, States can also be held lIable
for VIolatIOns of econormc, socml and cultural nghts by non-State actors or entities
(GUldelme 18) A State's oblIgation to protect the nghts of mdIVIduals carnes WIth It the
responsIbility to regulate all bodIes under ItS control (state and non-state) (GUIdelIne 14
acts of comrmssIOn) Furthermore, a State must not neglect to take "necessary measures
stemrmng from ItS legal oblIgatIOns" (Gmdehne 15 acts oformsslon)

• adequate reparatIOn for VICtllTIS, e g , compensatIOn, rehabilitatIOn and guarantees of
non-repetItIon (GUldelme 23),

• an emphaSIS on the role of natIOnal mstItutIons, e g , ombudsmen and human nghts
COmmISSIOns, m addressmg VIOlatIons of econOllliC, soctal and cultural nghts
(GUldelme 25),

• that mternatIOnal mstruments be drrectly mcorporated or applIed m the domestIc
legal system (GUldelme 26), and

• documentatIOn and momtormg of vIolatIons by all relevant actors, mcludmg NGOs,
national governments and mternatIonal orgamzatIons (Gmdehne 32)

In the transItIon from a SOCIalIst to a market economy m Bosma and Herzegovrna, the nghts
of mdIvIduals cannot be Ignored If the pnvatIZatIon process and laws are to be consIstent
WIth mternatIOnal standards and oblIgations of the State The transItIon has brought WIth It
dImilllshmg employment m the state sector, rapIdly mcreasmg and open unemployment, a
"black market" economy, pOSSIbilities for corruptIon and dISCrlmInatIon m employment
The major post-war demographIc shIfts, combmed WIth adrmntstratlve obstacles and
problems of access to documentatIOn (e g, workbooks, pensIon and SOCIal securIty
records) changes m ownershIp and illegal pnvatIZatIon, have resulted m great dIfficultIes m
the exerCIse ofworkers' nghts

Among the human nghts standards wluch should be consIdered here are the ICESCR
(artIcles on non-dIScrtmrnatIon and equalIty, techmcal and vocatIonal gUldance and tramIng
dnd polICIes aImed at acluevrng steady econormc development, and socml securIty), the
European ConventIon (ArtIcle 1 of Protocol 1), and the Maastncht Gmdehnes It should



15 IbId, stl 726

1 42 Pltama UveZl pnvatlzaclle

Medu vazmm sredstvlma 1odgovonma, mastnhtskI VOdlC mSlstlra na

14 Obaveze S obzlrom na povrede od strane nedriavmh cmIlaca

Zastlta hudsklh prava u oblasti radmh odnosaMedunmodna pravna grupa za hudska prava

(8

• dokumentovanju 1 pracenjU povreda od strane svm relevantmh aktera,
ukljucuJUCl 1 nevladme orgamzaClJe, domace vlade 1 medunarodne
OlganlzaClJe (VOdlC 32)

Kako Je naznaceno gore u dlSkusljl mastlmtskIh vodlca, drzave se mogu smatratl
odgovormm za kIsenje ekonomsklh, socljalmh 1 kulturmh prava kOje se vrSl od strane
nedrzavmh aktera 111 entlteta (VOdIC 18) Obaveza drzave da pruZl zastltu prava
pOJedmaca podrazumljeVa obavezu da regulua sva tl]ela pod svo]om kontrolom
(rnzavna 1 ne-drZavna) (VOdlC 14 aktl cmjenja) OSlm toga, drzava ne Sml]e proPUStltl
podUzlmllilje "neophodnm m]era ko]e prOlstlcu lZ n]emh pravmh obaveza" (VOdlC 15
aktl propustan]a)

1 4 1 U veZl propusta vrsenla revnog kontrollra11la ponasanla nedrzavmh
aktera (lZ mastnhskIh vodlca)

• adekvatnoj odstetl za zrtve, npr kompenZaCljl, rehablhtaCljl 1 garanCljama 0

neponav~anjU (Vodic 23 ),

• stavljanJu naglaska na ulogu domaclh mstltuclja, npr ombudsmena 1 kOmlSlja
za ljudska playa, kao odgovora na povrede ekonomskIh, socljalmh I kulturmh
prava (VOdlC 25 ),

Tako, mastnhtskI VOdlCl trate da se obratl pain]a na specIficne grupe, clJa Je
ekonomska, SOCl]aIna 1 kulturna prava mnogo lakse pOVnjedltl 15

• pnstupu "efikasmm sudsklm lh druglm odgovar~uclm sredstvlma" (Vorne
22 ),

• duektnom mkOlponranJu medunarodmh mstrumenata Ih njlhovoj pnmJem u
dOmaC1l11 pravmm slstemlma (VOdIC 26 ), 1

Tako ce se drzava takode smanatl odgovornom da oSlgura da pnvatna preduzeca III
pOJedmcl, uklJucujUCl medjunarodne kompanlje I orgamzaclJe, ne hse pOjedmce
UZlVanja u potpunostll1jlhOVlh ekonomskIh, socl]almh I kulturmh prava Jasno Je da je
ovo lelevantno za proces pnvatIzaClJe

U nanzlclJl sa soclJahstlcke na trzlsnu ekOnOmljU U Bosm 1 Hercegov1111, prava
pOJedmaca ne mogu bl11 19nonsana ako proces pnvatlzaClje 1 zakom moraju bitl
uskladem sa medunarodmm standardima 1 obavezama drzave TranzlClJa donosl
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1 5 InternatIOnal Labor OrganizatIOn Its role and enforcement mechamsms

• assIstmg countrIes m nnplementmg these standards

16 InfonnatlOn Leaflet The ILO What It Does, www tID orgipubhc/englJsh/235press/leaflet/page4 htm
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Regardmg the ConventIons they have ratIfied, each Member State must penodIcally submtt
a report on therr natIonal laws and the measures taken to conform WIth the ILO's
standards The reports are examtned by the COmmIttee ofExperts, whIch COnsISts of some
twenty mdependent experts m the field ofemployment as well as m law and SOCIal secunty

The mam body of the ILO IS the General Labor Conference, sIttmg m Geneva, whIch
adopts conventIOns and recommendatIOns Once adopted, they are forwarded to Member
States tor theIr ratIficatIon and acceSSIOn Thus by ratrfymg the ILO ConventIon, Member
States are bound to Implement Its proVISIons RecommendatIons are not subject to
ratIfication and consequently, do not have the same bmdmg force as conventIOns Usually,
recommendatIOns are adopted SImultaneously WIth the ratIficatIOn of the Convention
dealmg WIth the same subject

The Framework Law on PnvatIZation ofEnterpnses and Banks m Bosma and Herzegovilla
was Imposed by the HIgh RepresentatIve m July 1998 The Law estabhshes the entItIes'
fIght to legIslate ownershIp changes ill busmesses and banks that are not pnvately owned as
well as the entItIes' duty to cooperate ill these matters wIth one another EntIty legIslatIon
must be based on prmcIples ofnon-dISCrImmatIon, transparency, and accountability (ArtIcle
3) However, there IS no dedIcated forwn or system for handhng mdIV1dual complamts of
diSCrImmatIon m the prIVatIZatIon process A PrIvatIzation Momtormg COmmISSIOn, also
estabhshed by the Office of the HIgh RepresentatIve, IS mandated to momtor the
aforementIOned prmctples m the dIstrIbutIOn of prIVatIZatIon vouchers, but we note that a
more systematIC and thorough pohcy IS requrred for ensurmg that nghts are protected and
State oblIgatIons respected

• the creatIon of mtematIOnai labor standards WIth a system to supefVlSe therr
applIcatIon to serve as gmdehnes for natIOnal authontIes to mcorporate these
standards mto domestIC legIslatIon and practIce,

be clear from the dISCUSSIOns above that the State may not avoId responsIbilIty for
vIOlatIons ofnghts by pnvate employers or compames

• the formulatIon of mternatIOnal pohcles and programs to promote baSIC human
fIghts, nnprove workmg and hvmg condItIOns, and enhance employment
opporturutIes,

The InternatIonal Labor OrganIZatIon (ILO) was establIshed m 1919, and became a part of
the Umted NatIOns system after the Second World War As a specIahzed UN agency, the
ILO deals WIth 16

The measures taken by Member States m Implementmg the ConventIOns are, naturally, of
CrItIcal Importance ill gaugmg comphance WIth ILO standards Member States often rely



16 InfonnaclJsklletak MOR eune se bavl, www 110 org/pubhc/enghsh/235press/leaflet/page4 htm

• pomaZe zemljama clanlcama da se OVI standardl pretoce u praksu

1 5 Medunarodna orgamzaclJa rada nJena uloga 1 mehamzml provodenJa

Sklonost dlsknmmaclJI u ovom kontekstu Je vIdlJlva u cljeloJ BIB, osoblto zasnovanoj
na etmckom Ih nacIOnalnom pOlljeklu 1 pOlItlCkoJ pnpadnostI ManJmske grupe 1

penzIOnen SU cesto zrtve

Z'\sbta hudsklh prava u obhsb radmh odnosaMedunarodna piavna grupa za hudska praVd

• krelranJem medunarodmh radmh standarda sto Je zasnovano na posebnom
sistemu nadgledanJa ZalbI, a sve da bi se stvonla uputstva za vIast! drzava
clamca da bi OV! standard! postah sastavm dIO prakse drzava 1 nJenog
zakonodavstva,

• obhkovanJem medunarodne poIItlke 1 programa kOjl promovlraJU osnovna
IJudska prava, zalaZu se za pobolJsanJe radnlh 1 zlvotmh uslova, 1
unapredlVanjU mogucnostl za zaposllaVallje,

Okvlrm zakon 0 puvatizacIJl poduzeca 1 banaka u BOSlll 1 Bercegovm1 Je nametnut od
shane Vlsokog pledstavmka u Julu 1998 godme Zakon uspostavlJa pravo ent1teta da
donesu zakone 0 promJern vlasrnstva Une~pnvatmm preduzeClma I bankama, te duZnost
da smaduJu Jedan sa dlug1m po ovom pitaIIJU Entltetsk1 prop1sl morajU bitl zasnovanl
na pnnclpllna nedlsknmmaClje, transparentnostl 1 odgovomostl (clan 3) Medutllll, ne
pOStOJl poseban forum III slstem za rjesavanJe pOjedmacmh zalb1 0 dlsknmmaCl]1 u
procesu pnvatizaClje KomlslJa za pracenJe pnvatlzaCIJe, takode uspostavljena od strane
Uleda Visokog predstavmka, Ima mandat da pratl ralllJe pomenute pnnClpe u dlstnbuclJI
pnvatIzacIJ~kIh voueera, all pnmJecuJemo da Je potrebna slstematIclllja I kOnjellltlja
pohtIka kako bl se oSlgurala zastlta playa I postlvanje drzavrnh obaveza

smanJeno zaposlJavanJa u drzavnom sektoru, rapldno povecanu 1 otvorenu
nezaposlenost, ekonomlJu "cmog trzlsta", mogucnostl korupCIJe 1 dlskllmmaClje u
zaposlJavaI1ju Vehke poshjeratne demografske promJene komblmrane sa
adrmrnstratIvmm prepiekama 1 problemlma pnstupa dokumentaCl]I (npr radne knJIZIce,
penzIOlll I mhivi socIJalnog oSIguranja), promJene u vlasmstvu I nelegalna pnvatizaCIJa,
rezultllah su u vehkIm poteskocama u vrsenJu prava radmka

Medu standardima IJudsklh prava kOjl bI se ovde trebah razmotntl su ICESCR (clanovl
o nedlsknmmaC1Jl 1 JednakostI, tehrnckom 1 profesIOnalnom vodstvu I ObUCI 1 pOlItICI
usmJerenoJ ka postIzanjU trajnog ekonomskog razvoJa, 1 soclJalnoJ Slgumostl), Evropska
konVenClja (Clan 1 Protokola 1), 1 mastnhtskI vorne1 Trebalo bl bitl Jasno IZ gomje
diSkuslJe da d1zava ne moze lzbJecl odgovomost za povrede prava od strane pnvatmh
poslodavaca 111 kompanlJa

Medunmodna orgamzaclJa rada (MOR) je osnovana 1919 godme muovmm ugovorom
u ParlZU Poshje II sVJetskog rata MOR je postala dIO SIstema Ujedmjemh naroda Kao

b 16specIjahzovana agenCIja UN-a, MOR se aVl
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1 6 Reportmg requirements and enforcement mechanisms

2f

• Race ConventIon (ArtIcle 9) CommIttee on the ElImmatIon of RaCIal
DlscrlmmatIon

1 6 1 Reportmg mecharusms for the key mtematIOnal Instruments on econOmIC,
SOCIal dnd cultural fIghts
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Human Rights Protections In Labor RelatIOnsinternatIOnal Human RIghts Law Group

• Women's ConventIOn (ArtIcle 18) CommIttee on the EhmmatlOn of
Dlscrlmmahon Agamst Women

• ICESCR (ArtIcle 16) CommIttee on EconomIC, Cultural and SOCial
RIghts

It should be understood [however], that mternatIOnal supervISOry
procedures and control mechamsms can never be consIdered as substItutes
tor natIonal mechamsms and national measures WIth the ann of glYmg effect
to human fIghts standards Human fIghts have to be nnplemented first and
foremost at natIOnal and local levels 19

on ILO Conventlons when amendmg current labor laws or draftmg new legIslatIOn Even m
countnes that have not ratIfied the Conventions, the ILO standards frequently serve as
gmdelmes or more specIfically as models for new legIslatIon as well as other mtematIonal
human nghts documents In thIs way, mtematIOnal human nghts standards are further
mcorporated mto domestlc laws

Vanous supervIsory procedures have been adopted for the oversIght of mtematIOnal
treatIeS as well as to aSSIst m the development ofnatIOnal pohcles that better protect human
nghts Among them are mechanIsms that serve an adVISOry functIon and others that serve
a correctlve functIon (1 e , regardmg comphance and preventIon) The ILO mtroduced the
most common supervIsory procedure the reportmg system,17 whIch eventually was
adopted by most human nghts treatles Reportmg makes use of mdependent experts who
reVIew and assess progress made and dIfficultles encountered by states m the
nnplementatlon of mternatIOnal Instruments 18 The state IS ultunately responsIble for
estabhshmg legal mechamsms dlfected towards the correctIOn of VIOlatIOns, such as
momtormg, mvestIgatmg, conduct of]udICIal processes, as well as proVIdmg legal remedIes
for VictIIlTh ofvIOldtIons As one noted expert pomted out

In accordance WIth the speCIfied artIcles, the followmg bodIes receIve SubmISSIons from
States partIes on the measures they have adopted and progress made m observmg the nghts
contdmed wIthm the respectIve treaty

17 "The InternatIOnal System of Human RIghts An OvervIew," Theo Van Boven, Manual on Human
Rzghts Reportmg Under Sa Major InternatIOnal Human Rzghts Instruments, UN (1997), HRlPUB/9111
(Rev I), p 11-12
18 [bId
19 Ibld,p 16



16 StandardllZV]estavan]a I mehamzml sprovoden]a

TIeba, medutlm, razumJetl da medunarodne procedure nadgledanJa 1
kontrollll meha11lZmImkada ne mogu bitl smatranl zamJenom za domace
mehamzme 1 mJere sa cIIJem davanJa efekta standardlma IJudsklh prava
LJudska prava moraju bIt! Implement!rana prlJe svega na naclOnalnom 1

lokalnom mvou 19

Svaka ddava clamca peuodlcno salje lzvJestaJe 0 zakomma kOJI se pnmJenJuJe U zemlJI
1 mJelama kOJe Je preduzela radl uskladlvanJa sa standardima MOR-a IzvJestaJe
pregleda Komltet eksperata, sastavlJen od oko dvadeset nezavIsmh, uvazemh strucnJaka
na polJu playa I socIJalne slgumostl, kOJI su Istovremeno I specIJahstl u radnIm
odno~lma

17 Medllnarodnl slstem 0 LJlIdsktm praVlma Pregled, "Theo Van Boven, Pnrucmk 0 Izvjestaval'lju 0

ljudskul1 pravtma prema sest glavmh meaunarodmh m~trumenata 0 ljudsktm pravtma UN (I 997),
HRiPUB/911l
(Rev 1), str, 11-12
18 IbId
19 IbId, stJ. 16

Zasttta hudskth prava u oblastI radlllh odnosaMLdunarodna mavna grupa za hudska prava

MJere kOJe poduzlma drzava clamca u cllJu pnmJene konvenclJa su, naravno, od
sustmskog znacaJa U OCJenJlvanJU pndrZavanJa standarda MOR-a ZemlJe clamce se
cesto oslanJaJu na konvenclJe MOR-a kod lzrade novog radnog zakonodavstva III pak
kod IzmJene postoJeceg Takoder, standardl sluze kao VOdlCI 111 cak kao modeh za
lzradu naclOnall1lh zakonodavstava kao 1 drugIh medJunarodnlh dokumenata 0 IJudsklffi
praVIma, cak I ako te zemlje msu ratlfikovale konvenclJe Na ova.J nac111 su standardl
medJunarod111h IJudsklh prava dalJe mkorponram u domace zakonodavstvo

Glavm organ MOR-a Je Opsta konferenCIJa rada, sa sJemstem u Zenevl, kOJa donosl
konvenCIJe 1 preporuke MOR-a PoshJe donosenJa, Iste se prosllJeduJu zemlJama
clamcama radl nJlhovog lzJasnJenJa 0 eventualnoJ ratIfikacIJI odnosno pnhvatanJu
Dakle, obaveza za zemlJu clamcu u pogledu pnmJene konvenclJe nastaJe ratlftkacIJom
konvenclJe Preporuke msu podlozne latIfikaCIJI 1 ne obavezuJu Istom snagom kao
konvenclJe Vrlo cesto one su pnhvacene Istovremeno sa ratIfikacIJom konvenclje kOJa
se bavl lstom temom

UsvoJene su razhclte procedure nadgledanJa medunaroclmh ugovora kako bl se pomoglo
u razvoJu nacionallllh pohtika kOJe bi bolJe stItlle IJudska prava Medu nJlma su
mehamZ1111 kOJI ImaJU savJet11lcku funkCIJU 1drugl kOJI ImaJU korektlvnu funkclJu (tJ U
veZI pnddavanJa 1 spnJecavanJa) MORJe uveo naJcescu proceduru nadgledanJa slstem
IzvJestavanJa17

, kOJI Je konacno usvoJen u veC1111 ugovora 0 IJudskim pravlma Za
lzvJeStavanJe se konste nezaVIS111 ekspertl kOJI pregledaJu 1 oCJenJuJu postlgnutl progres
1teskoce na kOJe nmlaze drzave UlffiplementacIJI medunarodlllh 111strumenata 18 Drzava
Je konacno odgovorna za uspostavu pravmh mehanlzama usmJeremh ka korekclJI
povreda, kao sto su pracenJe, IstraZlvanJe, vodenJe sudsklh procesa, kao 1 obezbJedenJe
pravlllh sledstava za zrtve povreda Kao sto Je Jedan znamellltl ekspert naglaslO
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2 1 ProlubitIon ofdIscnmmallon (ArtIcle 2 (2»

26 RIght to SOCIal secunty and socIal msurance (ArtIcle 9)

27 ProtectIon offamdy (ArtIcle 10)

2 5 RIght to form and Jom the trade umons (ArtIcle 8)
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Human Rights ProtectlOus ID Labor Relations

23 RIght to work (ArtIcle 6)

2 2 Equal rIghts for men and women (ArtIcle 3)

24 RIght to Just and favorable workmg condItIons (ArtIcle 7)

4 speCIal surveys on dIscnmmatIon - to survey the SItuatIon m an mdividual country
based on cntena from e g, the ILO ConventIon No I lIon DIscrnnmatIon, but not
concermng "mdividual cases unrelated to broader Issues of polIcy", the State must
first consent to the survey

3 speCial procedures for freedom ofaSSOCIatIon - protectmg trade umon rIghts, and

1 6 2 Complamt procedures under the {La ConventIons20

• Cluldren's ConventIon (ArtIcle 44) Committee on the Rights of the
Child

2 "complamt" (under ArtIcle 26 of the ILO ConstItutIOn) - whIch must allege that a
country IS not "secunng the effectIve observance ofa ConventIon It has ratmed",

1 "representatIOn" (under ArtIcle 24 of the ILO ConstItutIOn) - whIch must be
submItted by an "mdustnal aSSOCIatIon of employers or workers" and concern a
member state of the ILO wInch "has failed to secure the effectIve observance of
any ConventIon to whIch It IS a party",

internatIOnal Human Rtghts Law Group

The InternatIOnal Labor OrgamzatIOn (lLO) complamt procedures offer an effectIve
mechamsm for trade umons or employers' aSSOCIatlOns and governments to pursue human
rIghts protectIons agamst states whIch have ratIfied the ILO ConventIons They are not,
however, available to mdIVlduals or general NGOs WIthout consultatIve status WIth the
ILO Four dIfferent kmds ofcomplamts may be used

2 Protected rIghts In labor relatIons
(as framed by the prOVlSlons ofthe ICESCR)

20 From "Human Rights Complamt Procedures ofthe InternatIOnal Labour OrgamzatlOn", by Lee
Swepston In GUIde to InternatIOnal Human Rzghts PractIce edIted by Hurst Hannum (Umv of
Pennsylvama Press 1992), pp 99-116



2 1 Zabrana dlskmmnaclJe (clan 2(2))

22 Jednaka prava za muskarce 1 zene (clan 3)

3 posebne procedme za slobodu udruzenJa- zastlta prava sllldikata, 1

• ICESCR (Clan 16) Komltet za ekonomska, socljalna 1 kulturna prava

Zastlta hudsklh prava u oblasti radmh odnosaMl.duncllOdna pravna grupa La iJudsh.a playa

4 Posebne ankete U veZl sa dlsknmlllaclJom u cllJu sagledavallJa sltuaclJe u
zemlJama pOJedlllacno, a zasnovano na kntenJlma lZ npr MOR KonvenclJe br
111 0 dlskllmlllaclJl, a ne tlce se tlpoJedmacl11h slucaJeva kOJl msu vezanl za
~lra pltanJa lZ oblastI pohtlke", Drzava prvo mora pnstatt na anketu

2 "zalba" (prema lanu 26 Ustava MOR) u kOJoJ mora bltl navedeno da rnJe
postoJalo "efektIVllO pnddaval1Je KonvenclJe kOJu Je drzava ratlficuala "

1 "LastupanJe" - (plema lanu 24 Ustava MOR) :lalbe kOJe moraJu POdnOSltl
mdustnJska udruienJa poslodavaca lit radl11ka", a tleu se drzave elal11ce MORa
kOJa "mJe oSlgurala efektlvno pnddavanJe KonvenvlJe clJaJe ona stlanka It

Plema MedunarodnoJ OlgamzacIJl rada u veZI sa procedurama podnosenJa zalbl nude se
efekttvrn mehamzml za Ul1lJe sllldlkata III poslodavaca I vlada u cllJu zastlte IJudskth
prava protlv drzava kOJe su ratlfikovale KonvenclJe MOR Medutlm one msu na
raspolagan]u pOJedlllClma lIt glavmm NVO bez konsultaClja sa MORom Mogu se
konstltl cetl1llazItClte vrste zalbl

1 6 2 Procedure podnosellla zalbl prema MOR konVenCljama20

• KonvenclJa 0 praVlma dJeteta (Clan 44) Komltet za prava d]eteta

U skladu sa speclfiramm clanovlma, sllJedeca tIJela pnmaJu lzvJestaJe drzava stranaka 0

mJelama kOJe su usvoJlle 1 0 progresu kOJI su postlgle u postlVallJU prava saddarnh u
odgovaraJuclm ugovonma

1 6 1 Mehamzml IZVjestavallla za khucne medunarodne lllstrumente 0

ekonomsklln, SOCljalmm 1 kulturmm praVlma

• KonvenclJa 0 rasnoJ dlsknmlllaClJl (Clan 9) Komltet 0 ehmmaCljl rasne
dlSkrImmaClje

• KonvenclJa 0 zenama (Clan 18) Komltet 0 ebmmacIJI dlsknmmacIJe zena

2 Zastlcena prava lZ radnlh odnosa
(kako Je dejmTrano ad1 edbama ICESCR)

'0- IZ Human Right.!> Complamt Procedures ofthe fnternatlOnal Labor OrganizatIOn, Lee Swepston, U

YOdlclI..::a pnffiJenu Medunarodmh IjudskIh prava, pnredlo Hurst Hannum (Pennsy1vama Umverslty Press,
1992) so 99-116
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2 1 2 ILO ConventIon No IlIon DIscrnnmation

2 1 Prohibition of dlscrimmatlOn

2 8 RIght to suffiCIent standard ofhVlllg (Article 11)

Under ArtIcle 1 ofILO ConventIon No 111, the term "dIscnrmnatIOn" mcludes
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Human RIghts ProtectIons 1h Labor RelatIons

• ensure ImmedIate nnplementatIon, mcludmg exphcIt guarantees,

(b) such other dlstmctlOn exclUSIOn or preference which has the effect of
nullifymg or Impamng equalIty ofopportUnity or treatment m employment
or occupatIOn, as may be determmed by the Member concerned after
consultatIOn With representatIve employers' and workers' organisatIOns,
where such eXist, and With other appropriate bodies

(a) any dIstmctlOn, exclUSIOn or preference based on race, color, sex,
rebglOn, pobtlcal opinion natIOnal extractIOn or SOCial orIgm, which has
the effect ofnullifymg or Impamng equabty ofopportUnity or treatment m
employment or occupatIOn,

2 ] 1 International Covenant on Econormc, SOCIal and Cultural RIghts

Article 2
(2) The States Parnes to the present Covenant undertake to guarantee that
the rIghts enunciated m the present Covenant wIll be exercised without
dI!:JcnmmatlOn of any kmd as to race, color, sex, language, rellglOn,
polItical or other OpIniOn, natIOnal or SOCial orlgm, property, birth or other
status

2 9 ObhgatIOn to subrmssion ofreports (Article 16)

• ehmmate de Jure dIscnmmatIOn by abohshmg any dIscnmmatory law or practIce
relatmg to the exerCIse ofnghts from the Covenant

• prohIbIt dIscnrmnatIOn by mdividuais and organIZatIons m all areas ofpubhc hfe

• a factual element (the eXIstence of a dtstmctIon, an exclUSIOn or a preference,
Without specrtYmg whether thIs anses from an act or an OmISSIOn) whIch constitutes
a drfference m treatment,

internatIOnal Human RIghts Law Group

ThIs ArtIcle requIres Member States to

ThIs defimtIon contams three elements 21

21 Ethmc MmOrlties In Central and Eastern Europe Guldelmes and RecommendatIOns Promotmg their
Employment, ILO-CEET Report No 19 (March 1997), p 10



2 9 Obaveza podnosenJa IzvJestaJa (clan 16)

2 7 Zastita porodlce (clan 10)

2 4 PI avo na pravedne I povo1.Jne uslove rada (clan 7)

25 Pravo na formnanje I udruzIvanJe Usmdikat (clan 8)

Zastlta hudsklh prava u oblasti radmh odnosa

2 3 Pravo na rad (clan 6)

a) svako pravljeYlje razlzke IskljuceYlje liz davan]e prvenstva zasnovanog
na rasz,bop potu v]en, pobtlckom mzsljen]u, naclOnalnom liz socyalnom
pOllJek1u, kO]1 zdu za tzm da umste liz naruse Jednakost mogucnostz zll
postupanJa u pogledu zaposljavanja III zammaYlja,

b) svako drugo pravljenje razIzke, lskljucenje zlz davanje prvenstva, kOje
zde za tlm da umstz liz naruSz lednakost mogucnostz liz postupanja u
pogledu uposljavanja zlz zammanja, kale ce mOCl pozmemce naznacztz

2 1 2 MOR KonVenClja br 111 0 dlsknmmacIJI

Clan 2
Driave stranke ovog Pakta obavezu]u se da ce garantovatl da se prava
proglasena u ovom Paktu vrse bez dlskrlmznaClJe bzlo kOje vrste na
osnovu rase, bOje koie, pola, jezlka, v]ere, poIztzckog lIz drugog
mlsljenja, nacwnalnog zIz soclJalnog porlJekla, zmovzne, roda, lIz bzlo
ko)e druge okolnostl

26 Pravo na socljalnu sigurnost I SOCIJalno oSIguranJe (clan 9)

2 1 1 Medunarodru pakt °ekonomskIm, socilalmm I kulturmm praVlma

28 Pravo na dovolJan standard zIvl]en]a (clan 11)

• oSIguraJU trenutnu pnmJenu uz eksphcltne garanclJe

• zabrani pOJedmclma 1 tIJehma provodenJe dlsknmmacIJe na bIlo kOJem polJu
Javnog Zlvota

• ehmmlsu de lure dlsknmmaClJe, uladajUCl svakI dlsknmmrraJucl zakon lh
praksu kOJl se odnose na uZlVanje prava IZ Pakta

Medunarodna pravna glUpa za hudska prava

2 1 Zabrana dlskrlmmacIJe

OvaJ clan zahtIJeva od drzava clamca da

Prema clanu 1 KonvenclJe lzraz dlsknmmacIJa podrazumlJeva
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213 Women's Convention

22 IbId, p 13

• measures based on the mherent requIrements ofa partIcular Job (ArtIcle 1(2)),

• a ground on whIch the drlference oftreatment IS based,
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Human RIghts Protections IU Labor RelatIOnsInternatIOnal Human Rights Law Group

(aj to embody the prmciple ofequabty ofmen and women m approprzate
legIslatIOn if not yet mcorporated therem and to ensure, through law and
other approprzate means, the practIcal reallzatzon ofthIs prmclple,

Article 2
States PartIes condemn dlscrImmatlon agamst women m all Its forms,
agree to pursue by all approprzate means and WIthout delay a polley of
elzmznatzng dlscnmmatzon agamst women and, to the end, undertake anter
alza)

• measures deSIgned for protectIon or asSIStance (ArtIcle 5), mcludmg measures
of protection and aSSIstance prOVIded for m other ConventIOns or
RecommendatIons adopted by the ILO (para 1), and speCIal measures, defined
as non-dlScnmmatory after consultatIon With representative employers' and
workers' organIZatiOns, whIch are deSIgned to meet the partIcular needs of
persons recognIZed to requIre speCIal protection or aSSIstance (para 2)

• measures mtended for the protectIon ofthe secunty ofthe State (ArtIcle 4),

• the objectIve result of thIS dIfference m treatment (the nullification or Imparrment of
equahty ofopportumty or treatment)

Paragraph 2 of the same ArtIcle proVIdes for certam dIstmctlons or preferences whIch are
not deemed to be dIscnmmatlon These mcIude 22

The fLO emphasIZes that thIs defimtIOn of dIscnmmatIOn apphes to "any" dIStmctIOn,
exclUSIOn or preference, whether as part of a law or the result of practIce Further, the
defimtIon refers to the "effect" ofsuch dIStmctIons, exclUSIOns or preferences on equalIty of
opportumty or treatment Thus, It also mcludes mdIrect dISCrtrnmatIon, ''which may be the
result of measures or practIces unrelated to any diScrtmmatory mtent but whIch, m the
CIrwmstances m whIch they apply, result nonetheless m mequahty of opportumty or
treatment on the baSIS ofsome prohIbIted charactenstic

Thts latter pomt refers to "affirmatIve actIOn" or pOSItIve measures, whIch are thus
explICItly allowed under the ILO Convention on DIscnmmation

ArtIcle 2 of ConventIon No 111 bmds States partIes to take pOSItIVe action to promote
equalIty of opportumty and treatment, by "methods approprIate to natIonal condItIons and
practlces "
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MedunalOdna pravna grupa za hudska plava Zastlta hudsklh prava u oblastI radmh odnosa

zazntelesovana driava clanzca nakon konsultovan]a predstavnzelah
organz:::aclJa pO'ilodavaca 1 radnzka, ako one postoJe, I druglh
odgovara;UClh organa

Ova defimC1ja sadr:11111 elementa21

• faktlckI element (postojanje razhkovanja, lskljuClVanja lh davanja prednostl
bez spec1ficlranja da II ovo prOlstlce lZ cmjenja III propustanja) kOJl
predstavlJa razlIku Utretmanu,

• osnova na kOJoJ se razhka Utretmanu bazua,

• objekttv11l rezultat ove razhke Utretmanu (mstenJe lIt spnJecavanJe Jednakostl
uslova 1h tretmana)

MOR naglasava da se ova defi11lClJa dlsknmmacIJe OdnOSI na "bllo kakvo" razhkovanJe,
IskJ]lH';lVaI1je lIt davanJe prednostl, bllo kao dlO zakona lIt lezultat prakse DaIJe,
defimcIJa se odnosl na "efekat" kOJI takvo razIIkovanJe, IsklJuCtvanJe III davaIlJe
prednostl 1ma na Jednakost uslova III tretmana TIme, ona takode uklJucuJe mduektnu
dlskllmmaC1JU, "koJa moze bIt! rezultat mJera III prakse kOJl 11lSU U sveZl m sa kakvom
dlsknmmatomom namJerom, vec kOJl, u uslovlma u kOJlma se prlll1JeruuJU, rezultIraJu u
neJednakostl uslova III tretmana na osnovu nekIh zabraIlJemh karaktenstlka

StaY 2 Is10g clana navodl neka razhkovarua III davanJa prvenstva, kOJI se ne smatraju
dlsknmll1aC1Jom, a to su 22

• mJere zasnovane na potlebmm kvahfikaCIJama za odrede11l posao (Clan 1 (2)),

• mJe1e namlJenJene za zastltu SlglU1l0St! drzave (Clan 4),

• mJere predvldene za zast1tu III pomoc (ClaIl 5), uklJUCUJUCl mJere zastlte I
pomoCl naznacemm U druglm KonvenC1Jama 1 Preporukama usvoJemm od
stlane MOR-a (stav 1), te speclJalne mJCre, defll1uane kao nedIsknmmuaJuce
nakon konsultaclJa sa predstav11lcklm orgamzaclJama poslodavaca 1 radnlka,
kOJe su laelrane u svrhu odgovora na posebne potrebe osoba za kOJe Je
utvldeno da 1m Je potrebna posebna zastlta 111 pomoc (stav 2)

OvaJ poslJednJ1 stavak se odnosl na "afirmatlVnu akCIJU" III pozltlvne mJere, kOJe su
tIme eksphc1tno dopustena prema KonvenclJI MOR-a 0 dIsknmmacIJl

Clan 2 Konvencl]e bI 111 obavezuJe drZave da pOdUZffiU pozItlVne mJere U cl1Ju
prOmOVHallJa JednakIh uslova 1 tretmana, "metodama pnkladmm nJlhovlm domaclm
UVJetlma 1 praksl "

21 Etmcke mal1)me u centra/no] llstocnO) Evropl VOdlCI 1preporuke kO]l promOVlra)U I1Jlhovo
:::aposljanvan)e lLO-CEET lzvJestaJ br 19 (mart 1997), str 10
~2 Ibid, str 13



2 1 4 ConventIon on the ElunmatlOn OfRacla1 Dlscnmmatlon

e) economiC, soclal and cultural rzghts, m partIcular

2 2 1 International Covenant on Econonuc, SOCIal and Cultural RIghts

2 :2 Equal rights of women and men
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Human Rights ProtectIOns m Labor RelatJons

(tJ to take all approprIate measures, mcludmg legIslatIOn, to modify or
abolIsh eXIstmg laws, regulatIons, customs and practzces whIch constltute
dlM,nmmatIOn agamst women

ArtIcle 1
(1) In thiS ConventIOn the term "raclal dIscrzmmatwn" shall mean any
dl"tmctlOn, exclusIOn, lestnctIOn or preference based on race, colol,
descent or natIOnal or ethnzc OrIgm whIch has the purpose or effect of
nullIfymg or Impamng the recogmtIOn enjoyment or exerCIse, on an equal
footmg of human rIghts and fundamental freedoms m the polltlcal,
economiC, soclal, cultural or any otherfield ofpublzc life

(d) to refram from engagmg m any act or practIce of dlSCrImmatlOn
aKamst women and to ensure that publzc authormes and mstltutIOns shall
act m conformIty WIth thIS oblzgatIOn,

(e) to take all approprIate measures to elzmmate dIscrzmmatIOn agamst
women by any person, organzzatlOn, or enterprIse,

(c) to establzsh legal protectIOn of the nghts ofwomen on an equal basIs
wIth men and to ensure through competent natIOnal tribunals and other
publzc mstltutIOns the effective protectIOn of women agamst any act of
dl "CrImmatIOn

(b) to adopt approprzate legislative and other measures, mcludmg
~anctlOns where approprzate, prohlbItmg all dlsCrImmatlOn agamst women,

Article 5
States Parties undertake to prohlblt and to ellmmate raclal

dl "CrImmatlOn m all Its forms and to guarantee the rzght of everyone,
WIthout distmctwn as to race, color, or national or ethmc orlgm, to
equalIty before the law, notably m the enjoyment ofthe followmg rzghts

I the rIghts to work, to free chOIce of employment, to Just and
javorable conditIOns ofwork, to protectIOn agamst unemployment, to equal
payjor equal work, toJust andfavorable remuneratIOn,

11 the rzght to form andJom trade umons

internatIOnal Human RIghts Law Group



2 1 4 Konvenclla 0 ellmmacl]l rasne dlsknmmaclle

e) ekonom"ika, .soclJalna 1 kulturna prava, posebno

(b) Usvoje odgovarajuce zakonske I druge nyere, ukljUCUjUCI sankGlje
kada]e to potrebno, kO]lma se zabranjuju .sVI obbcl dlskrlmmaClJe iena,

(e) Preduzmu sve potrebne m]ere radl otklal1)anja dlskrlmmaClje iena
od bllo ko]eg bca, organzzaclje liz preduzeca,

Zastlta hudsklh prava u oblasti radmh odnosa

2 1 3 KonVenClja 0 zenama

Clan 1
(1) Prema OVOj konvenCljl, lzraz "rasna dlskrmllnaclja" znaCI bllo kalevo
pravlje11je razlzke, lskljucenje, ogranzce11je lIz davanje prednostl
zasnovano na raSI bOjl, porljeklu, naclonalnoj liz etnzckoj przpadnostl
kOja lma za Cllj unzstenje liz povredu pnznavanja, UZIVanja u pravlma
pod jednalam u.'Jlovlma, ljudsklh prava 1 osnovnzh sloboda u poIztlckoj
soclJa1no), kulturno} lIz bllo kOjoj drugoj oblastl}aVnog Zlvota

(ej Uvedu pJavnu zastltu prava iena na ravnopravnoj osnovl sa
muskarclma 1 preko nadleinzh naclonalnzh sudova I druglh driavnzh
Tnstltuclja o,slgurajU uspjesnu zastltu iena od svakog postupka
dlskrlmmaClJe,

(d) Da fJe uzdrie od svakog postupka lil prakse dlskrlmznaClje iena I
oSlgurajU da driavnz organz I znstltuClje postupaju u skladu sa ovom
obavezom,

(a) Unesu pnnClp ravnopravnostl muskaraca I iena U odgovarClJuce
zakone, aka to vec nzr;u uClnzle, te oSlgurajU, zakomklm lh druglm
odgovara]UClm m]erama praktlcnu prrn1Jenu tog prznclpa,

Clan 2
Driave stranke osutiUjU dlsknmmaclju iena USVlm obllclma, saglasne su
da provode, SVlm odgovara]UClm sredstvlma ko]a 1m sto]e na
raspolaga11ju I bez odgatia11ja, pohtzku otklanjanja dlskrlmmaClje iena 1
radl toga se obavezu]u da (mter aha)

(f) Preduzmu sve odgovarajuce mjere, ukljUCUjUCI I zakonodavne radl
IZmjene liz ukzda11ja postojeclh zakona, proplsa, OblCaja I prakse, kOjl
pl ed5tavljaju dlskrlmznaCljU iena

Clan 5
driave stranke obavezuju se da zabrane I da ulanu rasnu

dlskrlrnznaCljU U sVlm njenzm obizclma I da garantuju pravo svakome na
}ednakost pred zakonom bez razizke na rasu, bOju, naclOnalno liz etnzcko
pOllJeklo, naroclto Upogledu UZIVanja sllJedeclh prava

Meduflarodna pravna grupa za hudska pravaI
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222 Women's Convention

31

• undertake speCIal measures to ensure :full ImplementatIon ofthIs equalIty

The State IS, thus, obhged to
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Human Rights Protections In Labor RelatJonsInternatIOnal Human RIghts Law Group

Article 3
States Parnes shall take In all fields, In particular In the political, soclGl,
economic and cultural fields, all appropriate measures, mcludmg
legislatIOn to ensure the full development and advancement of women, for

Bosruans tend to recall prewar socIety as havmg prOVIded slgmficant opportumtIes for
equahty between the sexes However, even where equal opportumtIes supposedly eXISted,
there was often a "glass ceI1mg" -- areas (e g, pohtICS, management POSItIOns) winch,
although they appeared open to all persons, ill fact were illaccesslble even to qualIfied
women. And, as a recent ILO study found "opportumtIes for men and women ill the
[post-war] labor market are starkly dIfferentIated and seem to reflect pre-war gender-typmg
ofoccupatIOn Women for example, are vrrtually excluded from constructIon related Jobs,
whIch IS where the bulk ofcurrent Job vacancIes IS to be found ,,23

ArtIcle 3 and ArtIcle 2(2) together ensure a sIgmficant legal protectIon agarnst all forms of
dlscnmmatIon, m asprratIon ofrealIzatIOn ofeconOmIC, SOCIal and cultural fIghts

Article 3
The State Parties to the present Covenant undertake to ensure the equal
right of men and women to the el1Joyment of all economiC, SOClGl and
cultural fights setforth In the present Covenant

• guarantee for both men and women, protectIon ofthe Covenant's nghts on an equal
basIS, and

23 Post-con/hct niH lntegratlmg women's speCial SituatIOn andgender perspectives m the skills traInmg
and employment promotIOn programmes, by Martha Walsh (ILO, Geneva, June 1997) p IX

24 IbId, P 8

The dlSilltegratlOn of the pre-war system and, lfomcally, the hard march towards
prIVatIZatIon and "democratlzatIon", have m some cases stnpped away gender eqUItIes that
dId eXIst before the war, and also exposed some of the legal shortcommgs ofpre-war equal
opportumty Even where women are relatIvely well represented ill the workforce, If thIs
practIce IS not protected by law, expenence has shown that under econOmIC pressure,
women WIll be the first fired and the last re-hrred

What's more, despIte the legal structure ofequahty (e g, as m ArtIcle 3), ill practIce human
nghts are not always apphed equally Even where the laws appear to be neutral on therr
face, they may be dlScrumnatory ill practIce For example, there may be no express wage
dIfference for men and women accordmg to law Nonetheless, mcome dIfferentIals eXIsted
ill pre-war Bosma.. determmed by the gender-segregated nature of the workforce m winch
the maJonty ofworkers ill lesser paId (or unpaId) occupatIons were women 24



DrzavaJe,dakle,obavezna

221 Medunarodm pakt 0 ekonomskun, socIJalrnm I kultumIm pravlma

2 2 Jednaka prava za muskarce I zene

23 BIH nakon konflIkta IntegraClja narocltlh sltuaClja zena 1 perspektlve polova u progIamuna strucnog
usavrsavanja 1 unapt edeuJa zaposljavanja, Martha Walsh (MedUllarodna orgamzaClja rada Geneva, JUlll
1997) so IX

ZastIta hudskJh prava u oblastI radmh odnosaMedunalOdna pravna grupa za lIuds1..a prava

BosanCI su sklom da se pledratnog drustva pnsJeca.Ju kao drustva kOJe Je prtiZalo
znacaJne mogucnostl zaJednakost medu polovlma Medutlm, cak 1 tame gdje sUJednake
mogucnostl pnvldno postojale, cesto su postoJale oblastI sa "stak.lemm plafonom" (npr
pohtlka, upravljacke PozlclJe), kOJe su lakO se C111110 da su otvorene SVlm helma, u stvan
bIle nepnstupacne cak 1 kvahfikovanlm zenama I, kao 8tO Je u nedavno] StudlJI
MedunalOdne radrucke orgamzaclJe utvrdeno "Mogucnostl za muskarce I zene na
(poslJelatnom) trZIStu rada se potpuno razhkuJu I reflektuju predratno tlpIZlfanje
Zanm1anja prema polu Zene su, na pnmjer, praktlcno lskljucene lZ poslova u veZI sa
lZgIadl1Jom, gd]e se sada moze naCl naJvlse slobodmh radmh mJesta ,,23

Zapravo, za.Jedno clan 3 1 clan 2 stay 2 u CJehrn obezbJeduju znacajnu pravnu zastltu
protlv sVlh obhka dlsknmmaClje u nastoJanJu ostvarlVanja ekonomskIh, socljalruh I
kuItUl mh prava

• garantovatl Jednak set prava kOJa su zastlcena Paktom I za muskarce I za zene,
1

• preduzetl, ako Je to potrebno, 1 posebne mJere kOJe ce oSlguratl da ova
jednakost bude u potpunostl pnnuJenJena

1 pf avo na rad, na slobodu lzbora pozlva, na pravl{ne 1

:::adovoljavaJuce uslove rada, na zastltu od nezaposlenostl, na jednaku
zm adu za]ednak 1ad, na praVlcnu 1 zadovoljava]ucu nagraduJ

II pravo na osmvanje smdlkata 1 uclan]lvan]e u nllh

Clan 3
Dl zave stranke ovog Pakta obavezuju se oSlguratl ]ednako pravo
muSkaraca 1 zena da UZIVajU sva ekonomska, soclJalna 1 kulturna prava
pf edvulena oVlm Paktom

DezmtegraClja predratnog sistema 1, lfomcno, CvrStl mars prema pnvatlzaCljl 1

"demokIatlzaClJI", ogohh su u neklm slucaJevlma Jednakost polova kOja Je postoJala
pflJe rata I razotknh su neke pravne nedostatke predratruh jednaklh mogucnostl Cak I
tama gdJe su zene bIle relatIvno dobro predstavlJene kao radna snaga, aka ta praksa l1lJe
blla zakonom zastlcena, lskustvo je pokazalo da su uslJed ekonomskog pntlska zene bIle
pive kod otpustanja, a poslJednJe kod ponovnog zaposljavanja
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(a) the rzght to work as an malzenable rzght ofall human bemgs

2 2 3 ILO ConventIon No 100 on Equal RemuneratIOn
and fLO ConventIOns 156, 182, 184

the purpose of guaranteeing them the exercise and ergoyment of human
rights andfundamental freedoms on basIs ofequabty with men

(b) the rzght to the same employment opportumtzes, mcludmg the
applzcatlOn oj the same crzterzafor selectIOn m matters ofemployment,
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Human RIghts Protections 1B Labor RelatIOnsInternatIonal Human RIght., Law Group

(d) the rzght to equal remuneratIOn, mcludlng benefits, and to equal
treatment In respect ofwork ofequal value, as well as equabty oftreatment
In the valuatIOn ofthe qualzty ofwork,

Article 4
(1) AdoptIOn by States Parties of temporary speczal measures azmed at
accelerating de facto equabty between men and women shall not be
consideratIOn d,scnmlnatlOn as defined In the present ConventIOn, but
shall In no way ental! as a consequence the mamtenance of unequal or
'leparate standard these measures shall be discontmued when the objective
ofequalzty ofopportumty and treatment have been achIeved

(2) AdoptIon by States Parties of speczal measures, mcludlng those
measures contamed In the present ConventIon, armed at protectmg
matermty shall not be conSIdered dlscrImmatory

ArtIcle 11
(1) States PartIes shall take all approprzate measures to ebmmate
d,r;crzmmatlOn agamst women m the field of employment m order to
ensure, on a baSIS of equalzty of men and women, the same rzghts, m
particular

Other conventIons proVide addItIonal protectIon for women m the spmt of affirmatIve
actIon, Ie, addressmg and correctmg past or eXlStmg patterns of dtscnrnmatIon, such as
proViSIons relatmg to the mght work of women, as well as other measures relatmg to health
Issues Among these are

Under ArtIcle 1(b) of ConventIon No 100, the term "equal remuneration of men and
women wOlkers for work of equal value" IS explamed as referrmg to rates of remuneratIon
establIshed WIthout dlscrnnmatlOn based on sex

There are many ILO conventIons and recommendatIons dealmg With Issues of women
workers, such as guarantees for equal opportumty and treatment m trammg, employment,
and promotIon These conventIons ensure to women workers IdentIcal condItIOns as those
for men m terms ofremuneratIon, prereqUISItes, SOCIal securIty, as well as health InSurance



2 2 2 KonVenCIJa 0 zenama

24 IbId, str 8

(a) pravo na rad leao neotudzvo pravo sVlh ljUdl,

(c) pravo na Jednaku naknadu ukljuCU]UCI beneficlje, te na Jednak
tretman zaJednak rad 1jednak tretman pn oc]em kvalzteta rada ,

Zastlta hudsloh prava u oblasti radmh odnosa

(2) U~va}an]e posebmh m]era od driava clamca, ukljUCU]UCI 1 m]ere
saddane u OVO} KonVenCljl kO]lma je razlzcltl Clq zastlta majcznstva, ne
smatra ~e dlskrlmznacljOm_

Clan 4
(1) Usvajarye posebmh pnvrememh mjera od driava clamca, kOjzma se
ubf zava ostvarenje ravnopravnostz muskaraca z iena de facto, ne smatra
se dzskrzmznacljom kako je defimsana UOVO] KonVenCljl, all posljedlce ne
smlju m na kO]l naczn bltl nejednaka zll razllbta mjenla, ove 1njere ce
prestatl vailtl kada se ostvan Cllj da se SVlma pruie ]ednake mogucnostl
1 tretman

Clan 11
Dl iave stranke preduzzma.;u sve odgovara]uce mjere radl ellmzmmnja
dl~h lmmaclje iena u oblastI zaposljavanja kako bl se na osnovu
ravnopravnostl muskaraca ziena oszguralajednaka prava, posebno

Clan 3
Driave stranke predUZlma}U U SVlm oblastlma, posebno polltu5ko},
drustveno], ekonomskoj 1 kulturnoj, sve odgovara]uce 1njere, ukljUCUjUCI
zakonodavne, da bl oSlgurale potpun razvoj 1napredak iena, kako bl 1m
~e garantovalo O~lvalerye 1 UilVanje prava cov]eka 1 omovmh sloboda,
ravnopravno sa muskarclma

223 MOR Konvencua br 1000 lecinakostl nagradlvanla
1MOR Konvenclje 156,182,184

(b) pI avo na ]ednake mogucnostl zaposqavarya, ukljUCU]UCI 1pnm]enu
]ednaklh krltellja pn lzboru kandldata za radno 1njesto,

Medun uodna pravna grupa n hudska prava

Uplkos plaVnO] struktun ]ecinakostll]udslah prava (npr kao u clanu 3), ona se u praksl
ne prnTIJen]u]u uVI]ek ]ednako Cak I tame gd]e se zakom cme na povrsml neutralmm,
om mogu bltl dlsknmmatorsla U praksl Na pnIllJer, mozda prema zakonu ne pOStO]1
lZllclta razhka U piaci za muskarce I zene Ipak, posto]ale su razhke u pnhodlma u
pledratnO] Bosm, a bIle su odredene polnom segregaCI]Om racine snage u ko]o] su vecmu
radmka kO]1 su radlll u man]e placemm (Ill neplacemm) zamman.Jlma emIle zene 24
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• protectIOn and the full realIzatIon of this nght

23 Right to work

The state has a duty to ensure to every mdIVIdual

2 3 1 InternatIonal Covenant on Econonnc, SOCIal and Cultural RIghts
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Human Rights Protections JD Labor Relations

Article 4
(2) No one shall be reqUIred to performforced or compulsory labor

232 European ConventIon prohibItIon agamst compulsory labor

• the rIght to earn a hvmg for baSIC neceSSItIes, With work freely chosen or
accepted, and

(2) The steps to be taken by a State Party to the present Covenant to
achIeve full reabzatlOn ofthiS nght shall mclude techmcal and vocatlOnal
gUidance and trammg programs, pobcles and techmques to achieve steady
economIC, soclOl and cultural development and full and produchve
employment under condlhons safeguardmg fundamental polltlcal and
economic freedoms to the md,wdual

Article 6
(1) The States Parties to the present Covenant recognize the nght to work,
which mcludes the nght ofeveryone to the opportumty to gam hiS I1vmg by
work which he freely chooses or accepts, and will take appropnate steps to
safeguard thIS nght

• ConventIOn No 156 concernmg Equal OpportunIties and Equal Treatment for
Men and Women Workers Workers With Farmly ResponsIbilitIes (1981),

• ConventIOn No 175, concernmg Part-TIme Workers (1994), In terms of access to
work employment, workIng condItions and SOCIal securIty,

• Convention No 177, concernmg Home Work (1996), which auns at 1ll1provmg the
SItuation of those who work ill the home (household), considenng the fact that this
labor IS largely unrecogmzed m labor statIstIcs and unprotected by natIOnal
legIslation

InternatIOnal Human RIghts Law Group

Freely chosen work IS a fundamental rIght of every person The exerCIse of the nght to
work prOVIdes one With a sense of dIgruty and self-respect, as well as autonomy, ill bemg
able to proVIde the baSIC neceSSItIes for oneself and one's fannly What's more, this fIght
has a dIrect 1ll1pact on the ability to enJoy other nghts, such as the fight to education and
health msurance



2 3 Pravo na rad

2 3 1 Medunarodm pakt 0 ekonomskIm, soclJalmm 1 kulturmm praVlIDa

Drzava Je obavezna da svakom covJeku oSlgura

• pravo da slobodno lzabramm III pnhvacemm radom zaradl dovolJno za ZlvOt, 1

Zastlta hudsklh prava u oblastI radmh odnosaMedunarodna pravna grupa za hudska prava

(2) Mjere ko]e ce driava stranka ovog Pakta preduzetz u czlju punog
ostvaren]a ovog prava obuhvatzt ce tehmcko 1 strucno usm]eravanJe 1

obrazovanje kao 1 programe, pOlztlku 1 metode nastave podesne za
postlZanje stalnog ekonomskog, socljalnog z kulturnog razvoJa, kao 1

pune produktlvne zaposlenostz u uslovlma kO]l OSlguraVa]u po]edzncu
osnovne polztlcke 1 ekonomske slobode "

Clan 6
(1) Drzave stranke ovog Pakta przznaJu pravo na rad koJe obuhvata
pravo svakoga na mogucnost da zaradl dovoljno za ilvOt slobodno
IzahlGmm liz pnhvacemm radom 1 preduzet ce odgovarCl]uce mJere da
zaStzte to pravo

• KonvenclJa br 177 kOJa se odnosl na kucm rad (1996), sa cllJem zastlte
radmka kOJI rade kod kuce (domaca radmost), obzlfom na cmJemcu da taJ rad
mJe pnznat u radmm statlstIkama, mt1 zastlcen od strane naclOnalmh
zakonodavstava,

PostOJl veoma mnogo konvenclJa kao 1 preporuka MOR-a kOJe se bave pltanJlma zena
radmka, kao sto su garanc1Je za Jednake mogucnostl I tretman kod pruzanJa obuke,
zapos1.JavanJa 1 napredovanJa u poslu Te konvenC1Je obezbjedu]u zenama radmcama
Identlcne uslove kao kod muskaraca za odredlvanJe naknade za rad, beneficIJe, socIJalno
osrgmanJe kao 1 zdravstvenu zastltu

• KonVenClja br 156 kOJa se OOOOSI na Jednaku mogucnost 1 tretman za
muskarce 1 zene radmke radmke sa porodlcmm obavezama (1981),

Prema Clanu 1(b) KonvenclJe br 100, terrmn ''.Jednako nagradlVanJe muskaraca I zena
ladmka za rad Iste vflJednost1" se tumaCl kao V1sma nagradlvanJa bez d1sknmmac1Je
zasnovane na polu

• KonVenClja br 175 kOJa obezbJeduJe zastltu radmka kOJl rade skraceno raduo
vnJeme (1994), u smlslu mogucnostl za zaposlenJe, radmh uslova I socIJalne
slgurnostl,

Druge konvenClJe predvldaJu dodatnu zastltu zena u duhu afirmattvne akcIJe, tJ
odgovaranJe na 1 kongovanJe prosllh III postoJeclh vrsta dlsknmmaCIJe, kao sto su
odredbe kOJe se odnose na nocm rad zena, te 1 druge mJere kOJe se odnose na
zdravstvena pltanJa Medu tIm konvenC1Jama su 1
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2 3 3 Women's Convention

2 3 4 ILO Convention No 29 on Forced Labor

ill labor dISclphne,

V racIal, SOCIal or rehgIOus dIScnmmation
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Human RIgbts ProtectIons JJ) Labor RelationsinternatIOnal Human Rights Law Group

(C) the rzght to free chOice of profeSSion and employment, the nght to
promotIOn, job security and all benefits and conditIOns of service and the
rzght to recelve vocatIOnal trammg and retrammg

Article l1(l)(c)
(1) States Parties shall take all appropriate measures to elzmmate
dlsc'lmmatwn agamst women m the field of employment m order to
ensure, on a baSIS of equabty of men and women, the same rights, m
particular

• that the work or sernce IS performed against the mdiVIdual's will,
• that the requIrement that the work or serVIce be performed IS unjust or

oppreSSIve, or the work or sernce Itselfmvolves aVOIdable hardship

pohtIcal coerCIOn or educatIOn or as a pumshment for holdmg or expressmg
pohtical VIews or VIews IdeologIcally opposed to the estabhshed pohtIcal, socIal
or economIc system,

IV pumshment for havmg partIcIpated m stnkes, and

11 mobIhsmg and usmg labor for purposes ofeconOmIC development,

Although there IS no definItIon m the European ConventIon case-law for the tenn "forced
or compulsory labor", the European Connmssion has looked to ILO ConventIon No 105
for gUIdance ConventIOn No 105 on the Abohtton of Forced Labor contams five
categones descnbmg prohibIted forced labor 25

LIke ConventIon No 105 (as noted above m the context of the dISCUSSIon on the European
Convention ArtIcle 4), this ConventIon prohibItS forced or compulsory labor ill most forms
However, certam exceptions are allowed, such as military servIce, the labor of a conVIct
under appropnate supervISIon, and m certam emergencIes such as war, fire, earthquake,
epIdemICS

The European COl111ll1SSIOn consIders the followmg elements of forced labor 26

2S Donna Gomlen DaVId Hans, Leo Zwaak, Law andpractIce ofthe European ConventIOn on Human
RIghts and the European Soczal Charter, CouncIl ofEurope (1996), P 121
26 Ibid



2 3 3 Konvenclla 0 zenama

11 moblhzlranje 1 kOllstenJe rada u svrhe ekonomskog razvoJa,

111 radna dlsclplma,

IV kazna za ucestvovanJe u straJkoVIma, I

Zastlta hudskIh prava u oblasti radmh odnosaMedun lfodna pravna glllpa za hudska mava

Clan 11(1)(c)
Drzave stranke predUZlmajU ~ve odgovarajuce m;ere radl ehmInlSanja
dlskrm1.lnacl/e zena U oblastI zaposljavanja kako bi se na osnovu
1avnopravnostz muSkaraca T zena oSlgurala]ednaka prava, posebno

• da se rad III usluga vrSI PlotlV volJe pOjedmca,
• da je zahtJev za vrsel'Ue posla III usluge nepravedan III represlvan, III posao lh

usluga sarna po sebl sadr:Zi tegobe kOJe bi se mogle lzbJecl

v Iasna, socljalna Ih vJerska dlsknmmacIJa

Clan 4
(2) Niko se ne ~mlJe slbtl na prlsllan liz obavezan rad

I pohtIcka pnsiia Ih obrazovanJe III kao kama za zastupanJe III IzrazavanJe
pohtIckIh pogleda Ih pogleda Ideoloskl suprotstavljemh etabIhranom pohtlckom,
socIJalnom Ih ekonomskom sistemu,

2 3 2 EVlOpska konVenCIJa zabrana pnsiinog rada

• pleduzme sve potrebne IDJere da zasltl 1 omogucl puno ostvarenJe ovog
prava

Slobodno odablan rad Je fundamentalno pravo svake osobe VrsenJe prava na rad daJe
covJeku oSJecaJ dostoJanstva I samopostovanJa, kao 1 autonomlJU, omogucavaJUCl mu da
obezblJedl osnovne potrebe za sebe 1 svoJU porodlcu Sta VISe, ovo pravo duektno utlce
na sposobnost uZlvanJa druglh prava, kao nsto Je pravo na obrazovanJe 1 zdravstveno
oSlguranje

lako u EVlOpskoj konvencIJl ne pOstO]l defimCI]a termma "pnsllm III obavezan rad",
Evropska kOIDlSljaje konstiia MOR Konvenclju br 105 kao vodlc KonvencIJa br 105 0

ukIdanJu pnsllnog rada sadrzi pet kategonJa kO]lma se opIsuJe pnsilm rad 25

Evrop~ka kOmlSlja UZlma u obzlr slljedece elemente pnsllnog rada 26

25 DOIma Gomten, David Hants, Leo Zwaak, Pravo I praksa Evropske konvenclJe 0 IJudskun pravlma I

Evropske soctJalne povelJe, VIJece Evrope (1996) str 121
26 Ibid
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• to ensure safe and healthy workIng condItIons,

(b) Safe and healthy worlang conditIOns,

(aJ RemuneratlOn which proVides all workers as a mmlmum with

2 4 1 InternatIonal Covenant on EconoIDIc. SOCIal and Cultural RIghts
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Human Ibgbts ProtedJODS ID Labor RelatJoDs

• to ensure mmnnum standards and workmg condItIOns below whtch workers
should not accept employment, and measures whtch would guarantee the
exerCIse ofall these fIghts

• to ensure hIDItatIon ofworkIng hours m a progreSSIve sense,

• to guarantee to women workIng condItIons not Infenor to those enjoyed by
men, WIth equal pay for equal work,

• to ensure mmnnum remuneratIOn for workers, proVldmg guarantees for a decent
ltfe, wInch means farr wages and equal remuneration for work of equal value,
WIthout dIstmctlons ofany kmd,

(d) Rest, leisure and reasonable hmltatlon of worlang hours and penodlc
holidays With pay, as well as remuneratIOn for pubhc hohdays

(c) Equal opportumty for everyone to be promoted in his employment to an
appropnate higher level, subject to no consideratIOns other than those of
semonty and competence,

(1) Fmr wages and equal remuneratlOn for work of equal value
without dlstmctwn of any kmd, m particular women bemg guaranteed
condltlons ofwork not mferlOr to those enjoyed by men, with equal pay for
equal work, and

(u) A decent llvmg for themselves and thezr famlbes in accordance
wlth the prOVlSlons ofthe present Covenant,

Article 7
The States Parties to the present Covenant recognize the nght ofeveryone
to the enjoyment ofJust andfavorable condltlOns ofwork which ensure, m
particular

InternatIonal Human RIghts Law Group

24 Right to Just and favorable conditIOns of work

The state obhgatIOns m confonmty WIth tlus artIcle are

TIns ArtIcle closely connected WIth a number of ILO ConventIOns, mcludmg ConventIon
No 100 on Equal RemuneratIon and ConventIon No 131 on Mmunum Wage-FlXlllg



• obezbIJedl slgurne I zdrave uslove rada,

24 1 Medunarodm palet 0 ekonomsklffi, socl]almm I kulturmm pravlma

40

2 3 4 MOR KonVenCl)a bl 29 0 prmudnom radu

Zastlta hudsklh prava u oblasti radDlh odnosa

aj naknadu ko]a kao mlmmum oSlgurava svzm radmClma

Clan 7
Dl iave stranke ovog Pakta przzna]u pravo svakoga da uilva pravedne 1

povol/ne uslove radl kO]lh posebno OSlguraVajU

d) odmor 5lobodno vrlJeme, razumno ogramcenje radnog vremena 1
povremene placene dopuste, kao 1 naknadu za javne prazmke

c) ]ednaku mogtfcnost za svakoga da bude unaprlJeaen u ,;vom poslu na
odgovarajUCI stepen, UZlmajUCI IskljuclVO navrSene godme rada z
sposobnost1,

b) ';/gtlrne 1 zdlave uslove rada,

(c) pravo na slobodan 1zbor profeslje 1 zaposlen]a, pravo na
unaprljeaen/e, s1gurnost zaposlen/a 1 sva prava 1 uslove kO]1 pro1sncu IZ
1ada te pravo na strucno osposobljavan]e 1prekvalifikaclju

(1) pravlcnu placu 1 ]ednaku naknadu za rad ]ednake vrlJednostl
be:: lkakvog razlzkovanja, posebno da se ienama gal antuju USIOVI rada
kO)1 nzsu mil od onzh za muskarce, uZjedneku placu zajednak rad,

(11) P'lsto/an ZIVOt za njlh I nj1hove porodlce u 5kladu sa
odredbama ovog Pakta,

• garantuJe zenama uslove rada kOJI msu mZI od omh za muskarce liZ Jednaku
placu zaJednak rad,

• obezbIJedi mlllimum place za zaposlene kOJa pruza garancIJe za pnstoJan
ZIVOt, sto podrazUInlJeva pravlcnu placu I Jednaku naknadu za rad Jednake
vnJednostt bez lkakvog razhkovanJa"

Ml,dull,lIOdna pravna grupa za hudska praVd

Kao I KonvenCIJa br 105 (kako Je receno gore u kontekstu razrnatranJa Evropske
konvencIJe Clan 4), ova konvenclJa zabranJuJe pnsllan III prmudm rad u vecml obhka
MedutIm, dozvolJena su odredena odstupanJa, kao sto su vOJna sluzba, rad osudemka
kOJl mora bitl pod odledemm nadzorom, vanredne sltuacIJe kao sto su rat, pozar,
zemlJolles, epidemlJe

2 4 Pr,1VO na pravedne I povolJne uslove rada

Obaveze drzave prema ovom clanu su da
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2 42 Women's ConventIOn

243 ILO

25 I InternatIonal Covenant on Econotnlc, SOCIal and Cultural RIghts

lfl

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Human RJghts ProtectIons m Labor Relations

(b) The rzght of trade unIOns to establzsh national federatIOns or
confederatIOns and the right of the latter to form or Jom mternatlOnal
trade-Union organizatlOns

(a) The right ofeveryone to form trade unIOns andJom the trade union of
hiS chOIce subject only to the rules of the orgamzatlOn concerned, for the
promotIOn and protectIOn of hiS economic and SOCIal mterests No
restrICtIOns may be placed on the exerCIse of thiS nght other then those
prescnbed by law and whIch are necessary m a democratic society m the
mterests of natIOnal security or publzc order or for the protection of the
rights andfreedom ofothers,

Article 8
(1) The State Parties to the present Covenant undertake to ensure

(c) The rzght of trade unions to functIOn freely subject to no lzmltatlOns
other than those prescnbed by law and which are necessary m a
democratic SOCIety m the mterests of natlOnal seCUrity or pubbc order or
for the protectIOn ofthe nghts andfreedoms ofothers,

(f) the nght to protectIOn of health and to safety m worlang condItIOns,
mcludmg the mfeguardmg ofthe functIOn ofreproductIOn

Article 11
(1) States Parties shall take all appropnate measures to ellmmate
dlscnmmatlOn agamst women m the field of employment m order to
ensure, on a basIs of equabty of men and women, the same nghts, m
pmtlCular

International Human Rtghts Law Group

The measures foreseen by ArtIcle 7 mclude shortenmg the workmg week, and ensunng that
workers can el1JOY reasonable tIme for hohday State PartIes must set lTIlD1ffiUID workmg
standards and condItIons, the lack or VIolatIon of whIch should be regulated WIth penaltIes
and remedIes unposed by the government

The ILO has many conventIOns and recommendatIons relatmg to JUst and favorable
condItIOns of work - too numerous to examme m thIs manual SpecIfically, they address
such Issues as equal remuneratIOn and non-dIscrnnmatIon, rrummum wage, labor contracts,
hours ofwork, mght work, paId leave, and occupatIonal safety and health

2 5 Right to form and JOIO trade uDlons



243 MOR

2 4 2 KonVenCI]a 0 zenama

• obezblJedl skracenJe radne sedmIce Uprogreslvnom smislu,

2 5 1 Medunarodm pakt 0 ekonomsklm, SOCIJalmm I kulturnim praVIma

Zastlta hudsklh prava u oblasti radmh odno~af\fedunalOdna pravna gl upa za Itudska prava

Clan 8
(1) Drzave stranke ovog Pakta obavezu]u se oSlguratl

(a) Pravo ~vakoga da, u ClljU unapreaenja 1 zastlte svo]lh ekonomsklh 1

<;ocljalmh mterem, osmva <;Zndlkate 1 stupa u smdlkat po svom lzboru,
zaVl~no jedmo odpravda odnosne orgamzaclje Ovom se pravu ne mogu
postavljatl mkakva ogramcenja sem omh kOja su proplsana zakonom 1

kOja su potlebna u demohatskom drustvu 1 mteresu driavne slgurnostl
lh}avnogporetka liz za zastltuprava 1 sloboda druglh

(f) pravo na zdravstvenu zastltu I zaS(l(U na radu, ukljUCUjUCl 1 zastlfu
blOlosklh 1 reproduktlvmhfunkclja iena

Clan 11
(1) Dl iave ~tranke predUZlmajU sve odgovaraJute mjere radl
elznumsanja dlr;;krlmmaClje iena U oblastI zaposljavanja kako bl se na
osnovu ravnopravnostl muskal aca 1 iena oSlgurala jednaka prava,
po~ebno

• obezblJedl mlmma1ne standarde rada 1 uslova rada lspod kO]1h radmCI ne bi
treball pnhvatitI rad uz mJere kOJe ce obezblJeditl garantovanJe uZlVanJa sVlh
oVIh prava

OVd) clan Ie, takoder, U uskoJ veZI sa vellkom broJem usvo]emh KonvencIJa
Medunarodne orgamzaCIJe rada, uklJUCU]UCI I KonvenCIJU 0 mlmmalno utvrdenoJ
fiksno] platl br 131, 1 KonvenCIJU 0 ]ednakoJ piati br 100

M]eIe pledvidene Clanom 7 ukl]ucuJu skIacenJe radmh satI, te obezbJedenJe razumnog
vremena za odmor kOJI bi radmcl mogh uZlVati Drzave stranke moraJu utvrdltl
minimUm radmh standarda 1 uv]eta, CIJI bi se nedostatak III povreda tiebaia reguhrati
kaznama 1 sledstvllna nanletnutlm od strane vlade

MOR Ima mnogo Konvencl]a I Preporuka kOJe se tiCU pravedmh 1povo~mh uslova rada
- 1 pieVlse da bi sve bIle razmotrene U ovom pnrucmku Speclficno, one se bave
pitanJIma kao sto su Jednako nagradIVan]e 1 nedIskrllnmaCIJa, mImmalna plata, ugovor 0

ladu Iadm satt, nocm rad, placeno odsustvo, I profeslOnalna sigurnost 1 zdravl]e

2 5 Pravo na formlranJe I udruZIvaoJe U smdlkat
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• the nght of trade unIOns to estabhsh federatIOns or confederatIons,

In accordance wIth tills ArtIcle, the State IS obhgated to guarantee

• the nght to orgaruze and become a member oftrade unIons ofone's choIce,

Acts ofmterference, m the meamng ofthIs artIcle, are
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Human Rights ProtectJODS ID Labor RelatJonsInternatIOnal Human RIghts Law Group

ArtIcle 3 enVIsages the creatIon ofappropnate bodIes as mechamsms to oversee comphance
WIth the fIght to orgamze

acts which are deSigned to promote the establlshment of workers'
orgamzatlOns under the domrnatlOn of employers or employers'
orgamzatlOns, or to support workers' organrzatlOns by finanCial or other
means, With the object ofplacrng such orgamzatlOns under the control of
employers or employers' orgamzatlOns (ArtIcle 2(2) )

2 5 2 ILO ConventIon No 87 on Freedom ofAsSOCIatIOn and the RIght to
Orgamze and ConventIOn No 98 on CollectIve Bargammg

The nght to orgaruze and Jom trade umons IS closely related to freedom of assocIation, a
baSIC rIght protected throughout mternatIOnal human nghts law These rIghts, along WIth
the nght to strIke, are fundamental to the full exerCIse of the rIghts WIthIn the Covenant on
EconomIc and SOCIal RIghts

(d) The right to stnke, proVided that It IS exercised rn conformity with the
laws ofthe particular country

• the nght to strIke, m confOrmtty WIth the laws ofthe partIcular country

ConventIOn No 98 on the Right to Orgamze and Bargam Collectively

Tills ConventIOn proVIdes for the nghts of all workers and employees to form and to
aSSOCiate m any trade unIon orgamzatIOn of theIr chOIce and WIthout mterference from
employers It also protects the operatIon of trade unIons free from mterference by state
authOrItIes

Thts ConventIon protects the rIghts of trade umon members It proVIdes that trade unIons
should be free of and protected from mterference by agents or members of other unIOns m
therr estabhshment, functIon or adnnmstratlOn

ConventIOn No 87 on Freedom ofAssocratlOn and the Right to Orgamze

SIgnatones of thIs ConventIon thereby ''undertake to take all necessary and approprIate
measures to ensure that workers and employers may exerCISe freely the fIght to orgamse"
(ArtIcle 11)



OVIm clanom drZava se obavezuJe garantovatl

Aktl ometanJa u znaceruu ovog clana su

Kom enGlla bI 87 0 slobodl udruilvama 1 pravu organzzovama

• pravo na straJk u skladu sa zako11lma odnosne zemlje

Zastlta hudsklh prava u oblasti radmb odnosaMl,clunarodna pravna grupa Zd huclska prava

aktl kOjl ldu za tlm da lzazovu stvaranje organzzaclJe radnzka kO]lma
gospodare poslodavac liz organzzaclJe poslodavaca III lzdriavanja

• pravo na orgamzovanJe I uilluZIvanJe u smillkate po svom Izboru,

Ova KonvenclJa oSlgruava prava sVlh radnika I zaposlemh hca da fonmraJu I udruze se
u bl10 kakve smdlkate po nJlhovom Izboru I bez ometanJa od strane poslodavaca Ona,
tal\.ode stItt rad smdlkata od ometanJa od strane drzav11lh vlastl

252 MOR Konvencl]a br 87 0 slobodl udruZIvanla 1 pravu organIzovanla 1

KonvenCIla br 98 0 kolektIvnom pregovaranlu

Pravo fonmranJa 1 uclanjenJa u smdlkate Je u uskoJ veZI sa slobodom udruzlvanJa,
osnovmm pravom kOle Je zasticeno u SVlffi medunarodmm proplslffia 0 IJudskIm
piavima Ova playa, zaJedno sa pravom na stlaJk, su osnovna prava potrebna da bl se u
potpuno~tI mogla uZIvati prava u sklopu Pakta 0 ekonomskIm I socIJalmm pravlma

(c) pravo szndlkata da djelu]e slobodno 1 jedzno uz ogranzcerya kOja
prOplSUjU zakonz 1 kOja su potrebna Udemokratskom drustvu Uznteresu
driavne ,r.,lgurnoc;tz III javnog poretka, III za zastltu prava l .sloboda
dlUglh,

(b) pJaVO .szndlkata da osnzvajU naclOnalne federaclJe III konfederaclJe l
pi avo OVlh da osnzvaju meaunarodne szndlkalne organzzaclJe III da stupe
u n]1h

(d) pravo na strajk, uz uslov da se to pravo vrSl u skladu sa zakomma
odnosne zeml]e

• pravo smdikata na osmvanJe federacIJe III konfederaclJe,

KonvenClla br 980 praVlma radnzka na organzzovame 1 kolektlvne pregovore

PotpismCI ove KonvencIJe tIme se "obavezuJu da preduzmu sve potrebne I pogodne
mjele da bi trudbemcima 1 ladmCIma obezblJedlh slobodno vrsenJe smdlkalmh prava"
(Clan 11)

Ova KonvenclJa stItl prava clanova smdikata Ona propISUJe da smdlkatl trebaJu bltI
slobodm 1 zasllcem od ometanJa od strane agenata 111 clanova druglh udruzenJa u
llJlhovom llsposlavlJanJu, funkclOmranJu 111 admmIstraCIJI
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2 6 2 Women's Convention

• ~ocial security and SOCial InSurance,

2 6 I InternatIonal Covenant on EconolTIlc, SOCIal and Cultural RIghts

2 6 Right to SOCIal security and social Insurance

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Human Rights Protections m Labor RelationsinternatIOnal Human RJghts Law Group

(c) to encourage the prOVlSlon of the necessary supportmg SOCIal servIces
to enable parents to combme famIly obbgatlOns WIth work responslblbtles
and partICIpatIOn m pubbc life, In partIcular through promotlng the
estabbshment and development ofa network ofchl!d~carefaclbtles

(e) the nght to SOCIal secunty, partlcularly m cases of retIrement,
unemployment Sickness, mvalldlty [SIC1 and old age and other mcapaclty
to work as well as the nght to paid leave,

Lr(

(2) In order to prevent dlSCnmmatlon agaInst women on the grounds of
marrrage or matermty and to ensure theIr effectlve right to work, States
PartIes shall take appropnate measures

Article 9
The State Parties to thiS Covenant recognize the right ofeveryone to SOCIal
security mcludmg SOCIal msurance

• Insurance With regard to dIfferent cIrcumstances, such as age and health, so that
each mdlVldual can e~oy a decent lIfe

Article 11
(1) States PartIes shall take all approprIate measures to ebmmate
dlscnmmatlOn agamst women m the field of employment m order to
ensure, on a baSIS of equabty of men and women, the same nghts, m
particular

WIth the goal of advancmg procedures for voluntary negotIatIons between employers or
therr orgaruzations and employees' orgaruzatIOns through collective bargammg, ArtIcle 4
provIdes that measures be taken to develop the necessary systems

Few states provIde adequate legal safeguards for socIal secunty and socIal IDSurance
partIcularly With respect to age, health, or dIsability At the same tnne, many countnes
which do provIde such protectIOns are begmnmg to transfer responsIbility for these matters
from the state to the prIvate sector These Issues raise senous concerns for the full exerCIse
of the nghts contamed m the Covenant

Many states do not ensure adequate protection m conforlTIlty With tlns ArtIcle, the purpose
ofwlnch IS to bmd Member States to ensure to mdIV1duals



262 KonvencIla 0 zenama

2 6 1 Pakt 0 ekonomskIm 1 socl]almm pravlma

26 Pravo na socIJalnu slgurnost 1 socIJalno oSlguranJe

VehkI broJ drzava ne obezbJeduJe adekvatnu zastltu U skladu sa OVlm clanom, te se
OVlln zell obavezatt svaka drzava claruca da obezbljedl SVlma

Zastlta hudsklh prava u oblasti radmb odnosaMedunarodna pravna grupa za hudska prava

(2) Radz \prYeCavan;a dlskrzmmaclje zena zbog stupan;a u brak lIz
mGjcmstva I ongwanJa njlhovog stvarnog prava na rad driave Mranke
predUZlmajU odgovara;uce mJere u czlju

Clan 11
(1) Dl iave stranke preduzImGju vve odgovaraJuce mjere radl
eIzmlnzsanJa dzskrzmmaclje iena U oblast1 zaposljavanja kako b1 se na
osnovu ravnopravnostz muskaraca z iena oSlgurala jednaka prava,
por;ebno

• socIJalnu slgurnost 1 socIJalno oSlguranJe,
• oSlguranJe s obzlrom na lazhclte okolnostl, kao npr godme starostl, zdravlJe 1

sl kako bI sVlma bllo omoguceno da uZlvaJU pnstoJne uVJete zlvota

(e) pI avo na soclJalnu zastltu, posebno u <;lucaju odlaska U penzlJu
nezaposlenostl, bolestz mvalldnostl, starostl 1 druge nesposobnostl za
rad, Ie pI avo na placem odmor,

organzzaclja radnzka finansljslam III drugzm sredstvIma, sa namjerom,
da se ove organzzacye stave pod kontrolu poslodavca III orgamzaclje
poslodavaca (Clan 2(2))

Sa cIljem unapnjedenja procedura za dobrovolJne pregovore lzmedu poslodavaca III
nJlhovlh organIzaCIJa 1 orgamzaCIJa radmka putem koleknvmh pregovora, Clan 4 nalaze
podUZImanje mjera kako bI se razvIh neophodm slsteml

Clan 9
Dl =ave stranke ovoga Pakta pnznGju pravo svakoga na socljalnu
sigurnost, uklju{ujuCZ socljalno oszguranje

Clan 3 predvlCla stvaranje odgovarajUCIh tIJela kao meharuzama za nadgledaIl]e
postIvanja prava na OlganIzOVanje

Malo drZava obezbjeduJe pravne garancIJe za socljalnu SlgurnOSt 1 SOCljalno SlguranJe,
posebno kOje se tlee godma starostl, zdravlja III mvalldnostl U IStO vrlJeme, mnoge
zemlJe kOJe obezbJeduJu ovakve zastlte poeillJu prebaclvatl odgovornost za ova pltanJa
sa drzavnog na pnvatm sektor Ova pltanJa pOdStlcu OZblljnu zabrmutost U veZI punog
vrsenja prava sadrzanIh U Paktu
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272 Women's ConventIOn

• prOVIde speCIal protectlon to mothers before and after chIldbIrth,

• proVIde protectIon and asSIStance to the farruly,

2 7 1 International Covenant on Econonnc SOCIal and Cultural RIghts
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Human Rigbts ProtectIOns ID Labor Relations

(d) to prOVide specral protection to women durmg pregnancy m types of
work proved to be harmful to them

(b) to mtroduce matermty leave With pay or With comparable socral
benefits Without loss offormer employment senlOnty or socral allowances,

(c) to encourage the prOVISIOn of the necessary supportmg SOCial services
to enable parents to combme famIly oblzgatlOns With work responslblbtles
and partrcrpatlOn m pubbc life, m particular through promotmg the
estabbshment and development ofa network ofchild-care faclbtles,

Article 11
(2) In order to prevent dlscnmmatlOn agamst women on the grounds of
marriage or matermty and to ensure their effective right to work, States
Parties shall take appropriate measures

ArtIcle 4
(2) AdoptIOn by States Parties of specral measures, mcludmg those
measures contamed m the present ConventIOn, armed at protectmg
matermty shall not be conSidered dlscrImmatory

Article 10
The States Parties to this Covenant recognize that
(2) Specral protection should be accorded to mothers durmg a reasonable
perIOd before and after the childbirth Durmg such a perIOd worJang
mothers should be accorded pard leave or leave With adequate socral
securrty benefits

(a) to prohibit, subject to the Imposltlon of sanctIOns, dismissal on the
grounds of pregnancy or of matermty leave and dlscrimmatlOn m
dismissals on the baSIS ofmantal status,

InternatIOnal Human RIghts Law Group

2 7 Rights of pregnant women

Article 10 deals WIth the farrnly, m partIcular, mothers and chIldren It bmds Member States
to



272 KonVenClja 0 zenama

2 7 1 Pakt 0 ekonomsklm 1 socIJalmm pravlma

2 7 Prava poroddJa

• pruZl znaca]nu zastltu I pomoc porodlcl,
• pruZl posebnu zast1tu ma]kama prlJe 1 poshje poroda,

Zastlta hudsklh prava u oblasti radmh odnosa

(b) uvotlenJa placenog porodlljskog dopusta lIz sllcmh 'iOclJalmh
beneficl/a, bez gubljerya prava na ranlJe radno mJesto, pnmanJa po
osnovu staia 1 sOGljalna pnman]a,

(aJ zabrane pod prlJetryom preduzlmarya wnkclja, davan/a otkaza zbog
tl udnoce lIz pOl Odll.Jskog dopusta I dlsknmznaclje pn otpustanJ sa posla
zbog bracnog sta11ja,

Cbn 11
(2) RadI sprlJecavanJa dlskrlmznaClje zena zbog stupan]a u brak III
ma]cmstva I onguran]a n]lhovog stvarnog prava na rad, driave stranke
pi eduzlmajLl odgovaJ a]uce mJere u CIl.JU

Cl..n 4
(2) Usvalanje posebmh mJera od drzava clamca, ukl.JUCUJUCI I mJere
sadl zane u OVO] KonVenc,ljl kO]lma Ie CIl.J zastIta ma]cznsfva, ne smatra se
dISh lmznac,ljom

Clan 10
Driave stranke ovog Pakta pnznaJu da
(2) Tl eba pruzitl posebnu zastltu maJkama kroz razumno vrlJeme prlje I
posllje poroda 4Jeteta Za to vrljeme treba ma]kama kOJe rade
obezbljeditl placem dopust III dopust sa odgovaraJuclm poviasticama
socljalnog oSlguran]a

(c) podstlcan]a OSlguran]a potrebmh pomocmh ]avmh sluzbl kako bl se
rodltelpma omogucllo da usklade porodlcne obaveze sa obavezama na
radnom mJestu I su4Jelovan]em u drustvenom ZlvOtU, posebno
podstlCanjem osmvan/a I razvoJa mreze ustanova za bngu 0 4Jecl

(G) podstlcanJe OSlgul anja potrebmh pomocmh ]avmh sluibl kako bl se
rodltelJl11w omoguczlo da usklade pOlodlcne obaveze sa obavezama na
radnom mJestu I su4Jelovan/em u drustvenom iIVOtU, posebno
podstlCa11jem osmvanJa 1 razvoJa mreie ustanova za bngu 0 djecI,

Medunarodna pravna grupa za hudska prava

Clan 10 Je U cIJelostl posvecen ZaSt1tl porodlce, posebno maJke 1 d]ece N]lme se
obavezu]e drzava clamca da
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2 8 2 InternatIOnal Convention on the RIghts of the ChIld

2 8 I InternatIOnal Covenant on ECOnOlTI1C SOCIal and Cultural RIghts

2 8 Rights of children

• take all measures to protect and aSSIst chIldren III the areas of econonncs and
employment free ofdIscnmmatlon on any grounds,
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Human Rights Protections In Labor RelatIOns

Article 10
The States Parties to this Covenant recognIze that
(3) SpeCial measures of protectIon and assistance should be taken on
behalf of all chddren and young persons Without any dlscrzmmatlOn for
reasons of parentage or other conditlOns Children and young persons
should be protected from economIC and SOCial exploitatlOn Their
employment m work harmful to morals or health or dangerous to life or
lIkely to hamper their normal development should be pumshed by law
States should also set age lzmlts below WhICh the pazd employment ofchIld
labor should be prohibited andpumshable by law

(2) States PartIes shall take legIslatIve, admimstratIVe, SOCial and
educatIonal measures to ensure the ImplementatlOn of thIS article To thiS
end and havmg regard to the relevant prOVISIOns of other mternatIOnal
Instruments, States Parties shall m particular

• sanctIon the employment of chIldren m condItIons whIch may be morally or
phySICally harmful, lIkely to hamper therr normal development, or lIfe
threatemng

• regulate the age below whIch paId employment of chIldren IS prohIbIted and
pumshable by law,

Article 32
(1) States PartIes recognIze the right of the child to be protected from
economIC explOitatIOn and from performmg any work that IS likely to be
hazardous or to mterfere WIth the child's educatlOn, or to be harmful to the
child's health or phySical, mental, spIrItual, moral or SOCial development

fJ) Protective legI~latlOn relatmg to matters covered m thIS Al ticle shall
be rewewed perIOdically m the bght of sCientific and technological
'knowledge and shall be rewsed repealed or extended as necessary

Intern' mal Human RIghts Law Group

Recogmzmg the great propensIty for and the eXIstence of explOItatIOn of chIldren III the
workplace, tIns part ofArtIcle 10 obhgates States to

The InternatIonal ConventIon on the RIghts of the ChIld proVIdes the most extensIve
protectIon ofchIldren's fIghts



2 8 2 Konvencila 0 pravlma dleteta

2 8 Prava dJece

28 1 Pakt 0 ekonomskIm 1 sOCIlalmm pravima

KonvenCIJa 0 pravima dJece oSIgurava naJopseznlJu zastItu prava dJece

Zastlta hudskIh prava u oblasti radmh odnosa

(3) lv1jel e zakon'lke zastlte kOje se odnose na pltanja obuhvacena u ovom
clanu prelspItUjU se perlOdlcno UsVjetlu naucmh I tehnoloskzh saznanja I
prema potrebl revldlrajU, ukzdaju III produiavaju

(d) OSlguranja posebne zastlte iena za vrlJeme trudnoce na omm radmm
n1Jestlma za kOjaje dokazano da su stetna za trudmce

(2) Driave Clamce pi edUZImClJU zakomke, admmlstratlvne, socljalne I
obrazovne nyere za pnmjenu odredbl ovog clana Radl toga, a ImajUCI
na umu odgovarClJuce odredbe druglh meaunarodmh mstrumenata,
dr::ave clamce po'!'ebno

Clan 32
(l)Dl zave {lama prlzna)u pravo djeteta na zastItu od ekonomske
ek<;ploataClje I 1ada na poslu kO)1 moze bItl opasan III ometatl
obrazovan)e djeteta III stetltl zdravlju djeteta odnosno njegovom
jlZlckom, menta/nom duhovnom moralnom liz socl]alnom razvo)u

Clan 10
Driave stranke ovog Pakta przznClJu da
(3) treba poduzetl posebne mjere zastIte I pomocl u korzst sve djece I
omladme bez lkakve dlskrlmmaClje po porlje/clu III drugIm okolnostlma
Djecu I mlade treba zastItItl od ekonomskog I soclJalnog lzrabljlvanja
NjIhovo zaposlenje na poslovlma kOjl su stetnl za 11]lhov moral III
zdwvlJe III opasm po ilVOt lIz mogu skodltl normalnom razvoju treba da
bude kai11]lvO po zakonu Driave !reba takoaer da odrede dobnu gramcu
Ispod kOje ce plaGem djecl]l rad bltl zakonom zabranjen I kai11]IV

• utvrde godme lspod kOJIh ce placeno zaposljavanJe dJece biti zabranJeno I
kaznJIvo zakonom,

• sankclOmraJu zaposlJavanJe dJece u uslovlma kOJI bl mogh bIt! moralno III
fiZlck! stetm kOJI bi mogll ugroziti nJIhov normalm razvoJ, III nJIhov 2IVOt

• poduzmu sve mJere za zastltu 1 pomoc dJeCI u oblastI ekonomiJe 1

zaposljavanJa, bez dlsknmmaclJe po bilo kOJoJ osnovI,

Medunarodna pi avna grupa La hudska prava

PuZnajUCI vellku sklonost ka I postOjanje eksploataClje dJece na radnom ffiJestu, ovaJ diO
clana 10 obavezuJe drZave da
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(a) provIde for a mInImUm age or mmimum ages for admISSIOn to
employment

(c) proVide for appropriate penaltIes or other sanctions to ensure the
effectIve enforcement ofthIs artIcle

(b) provIde for appropnate regulatIOn of the hours and condItIOns of
employment and

The problems of the explOItatIon of cluld labor, ill partIcular the use of
young gIrls as domestIC workers, and chIld proStItutIon also reqUIre speCIal
attentIon 30
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Human Rights ProtectIOns ID Labor RelatIOnsInternational Human R1ghts Law Group

In many cases, gIrls start to undertake heavy domestIC chores at a very early
age and are expected to manage both educatIOnal and domestIC
responsIbilitIes, often resultmg m poor scholastIC performance and an early
drop-out from schoohng 28

At Its fifth seSSIOn m January 1994, the Comrmttee on the RIghts of the Cluld, wmch
supervIses comphance WIth the ChIldren's ConventIon adopted a set of recommendatIons
concerrung econonn<.. explOItatIOn ofchIldren, m wmch It stated, mter aba

(111) In accordance WIth ArtIcle 32 of the ConventIon on the RIghts of the
ChIld, every cluld has the nght to be protected from econonnc explOItatIon
Takmg mto consIderatIOn the best mterests of the chIld, State PartIes must
formulate standards or reVIse legISlatIOn m force WIth a VIew to ensurmg the
legal protectIOn of the cluld from any form of explOitatIon States PartIes
are mVlted to take all legIslatIve, adnnnIStratIve and other measures anned at
ensurmg the protectIon of the cluld, takmg account of all fonns of
employment, mcludmg employment WIthIn the fannly and m the agncultural
sector and Informal employment 27

27 ImplementatIOn Handbook for the ConventIOn on the RIghts ofthe ChIld, UNICEF (1998), P 435
28 Fourth World Conference on Women Platform for ActIon and the Beljmg DeclaratIon (1995), para 263
29 ImplementatIon Handbook on the ChIldren's ConventIOn, p 433
30 IbId, P 434

SpecIal attentIon IS also gIven to the protection ofgIrls from sexual explOItatIOn m the work
place The Declaration and Platform for ActIOn of tbe Fourth World Conference on
Women (BeI]mg, 1995) emphaSIZed partIcular dIScnnnnatory fonns of chIldren work,
wmch are partIcularly harmful to gIrls

The BeIjIng Platform further mdlcates that cluld labor IS one reason why out of 130 nnlhon
chIldren WIthout access to pnmary educatIOn ill 1990, 81 nnllion were gIrls 29 The
COmmIttee for the RIghts of the Cmld expressed ItS concern WIth respect to these Issues ill

numerous comments on lnltIal reports, statmg among other thIngs



(a) odreauju mmunalnu starost za zaposljavanje,

(b) oSlgwaVajU regulzsanje radnog vremena I uslova rada,

(c) odreauJu odgovaraJuce kazne III druge sankclJe da bi se oSlgurala
uspjesna przmJena odredaba ovog clana

Probleml eksploataclJe dJecJeg rada, naroclto konstenJa dJeVOjCICa za
rad u domacmstvlma 1 konstenje dJecje prostItuclje, takoder zahtlJeVajU
posebl1u pazl1ju 30

ZastIta hudsklh prava u oblasti radDlh odnosaMedunarodna prdVna grupa za hudska prava

U mnoglm slUCajeVIma dJevoJcIce preuzlIDaJu teske kucne poslove JOs
doh. su Jako mlade 1 od nJIh se ocekuJe da IzvrsavaJu I skolske 1 kucne
obaveze, sto cesto za lezultat Ima slabo obrazovanJe I ranD napustanJe
skolovanJa 28

Komltet za zastrtu prava djeteta, kO]1 nadgleda postIvanje KonVenClje 0 pravlma djeteta l

Je na svoJOj petoj sJedmcl U Januam 1994 USVOJlO "Preporuke kOJe se heu ekonomske
eksploataclje dJece" u kOjlma Je, lzmedu ostalog, rekao

(m) U skladu sa clanom 32 KonvenclJe 0 praVlma dJeteta, svako dlJete
Ima pravo bltl zastlceno od ekonomske eksploataclJe UZlIDaJucl UObZll
naJbolJe mterese dJeteta, drzave clamce moraJu formuhsatl standarde 111
lzmlJemtl zakone kOJl SU na snazl U pogledu oSlgurnJa pravne zastlte
dJeteta od bllo kakvog obhka eksploataclJe Drzave clamce se pOZlvaJU
da preduzmu sve zakonodavne, admlmstratlvne 1 druge mJere usmJerene
ka oSlguranJU zastlte dJeteta, UZlmaJuCI u ObZlf sve oblIke zaposljavanJa,
uklJucuJUCl zaposlJavanje unutar porodlce 1 U polJopnvrednom sektorn
kao 1 neformalno zaposljavanJe 27

Posebna pafnja se, takoder, posvecuJe I zastltl dJeVOjCICa od seksualne eksploataClje na
radnom mJestu DeklaraClja 1 Platforma za akcIJu Cetvrte sVJetske konferenclJe 0

zenama (Pekmg, 1995) Ishce narocite dlsknmmatorske obhke rada djece kOJI naroclto
stetno utIcu na dJevoJclce

U Platforml se, daIJe, lstlce da Je rad djece Jedan od razloga zbog kOjeg Je medu 130
millOna dJece kOJa 1990 msu lmala pnstup osnovnom obrazovanJu, 81 mIlIon
djevoJClca 29 U broJmm komentarllTI 1111CIJalrnh IZVJestaJa, KOffiltet za playa djeteta Je
IZlazlO svoJU zabnnutost OVlm pltanJlma, paJe Izmezu ostalog rekao

27 ImplementatIOn Handbookfor the ConventIon on the RIght5 afthe ChIld UNICEF str 435
28 Cetvrta sVJetska konfelenclja 0 zenama PlatfOlma za akclJu I pekmska deklataclJa (1995), stay 263
29 ImplemntatlOn Handbook on the Chdd, en's ConventIOn str 433
30 IbId str 434
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2 8 3 ILO ConventIOn No 138 on Mmnnum Age for Employment

3 The European SOCIal Charter

ConventIOn No 138 applIes to all econOmIC sectors, whether or not cluldren are paId for
therr work
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Human RIghts Protections 10 Labor ReJatJonsInternatIOnal Human RIghts Law Group

CivIl and polItical nghts and SOCIo-eCOnOmIC nghts must not constitute two
dIstmct groups, for It must not be forgotten that It was therr antagoll1sm
whIch gave fIse to VIOlently opposmg doctrmes All these nghts are equal
and mdIVIslble It IS ImpOSSIble to choose between them. If a smgle nght IS
abolIshed, the others are suppressed at the same tune Democracy cannot be
based on half measures 31

In exceptIonal cIrcumstances, ConventIOn No 138 (Art 2(3)) proVides for Member States
to set the mmnnum workmg age at 14, subject to consultation With respectIve employers'
and workers' organIZatIons, If the state's educatIOnal and econOmIC capaCIties are
underdeveloped It also recommends that Member States legally sanctIon employment at
age 16, proVided that the health, secunty and moral condItions of working youth are fully
protected, and that they receIve proper traIlllllg m the respectIve field, Ie, vocatIOnal
trammg

ThIs Conventlon seeks to abolIsh cluld labor (ArtIcle 1), and prescnbes a mmnnum age for
employment, whIch must be no younger than the age of completIon of compulsory
educatIOn, but should not be below 15 years (ArtIcle 2(3) )

The ILO has adopted a number ofconventlons dealmg wIth cluld labor, but the most recent
and the most comprehensIve IS the ConventIOn on Mmnnum Age (No 138, 1973) The
COmmIttee for the RIghts of the Cluld, wInch supervISes the ChIldren's ConventIon
espeCially recognIZes Conventlon No 138 as settmg the basIc standards and urges all states
whIch have not yet done so, to ratrlY It as soon as pOSSIble

Accordmg to the ILO, there are at least 120 nulhon cInldren between the ages of 5 and 14
workmg worldwIde The ILO specIfically emphaSIZes the "mV1SIbIlIty" of these cluldren
laborers as one of the prunary reasons that socIety and governments are not more actlve m
preventmg the most harmful forms ofcluldren's work

,1 Polys Modmos, former Deputy General Secretary of the CouncIl of Europe, at the fIrst seSSIOn of the
CommIttee oflndependent Experts of the European SOCIal Charter, 16 December 1966,from Human Rights
every day The Impact ofthe CounCil ofEurope s work In the field ofhuman rzghts, Hwnan RIghts
InformatIOn Centre, Strasbourg (1996), p 20
32 The FBIH ConstItutIOn Incorporates the 1961 European SOCial Charter As the SOCial Charter was
reVlsed 10 1996, thiS diSCUSSIOn refers to the reVlsed verSIOn To our knowledge, the 1996 reVlsed SOCIa]
Charter IS not available III bosman, therefore the AppendiX contams the 1996 reVIsed verSIOn In enghsh
and the 1961 versIOn III bosman The reader WIll note dIfferences between the two verSIOns

The European SOCial Charter and AddItIOnal Protocol 1 are mcorporated mto the FBill
legal system m accordance With the Annex of the FBill ConstitutIon (Instruments for the
ProtectIon of Human RIghts wInch have the Legal Force ofConstitutIOnal ProVISIOns) 32



283 KonVenCIJa br 1380 mmlIDalmm godmama za zapos!Javame

3 Evropska soclIalna poveha

KonvenClJa br 138 se odnOSl na sve ekonomske sektore, bIlo da su dJeca placena za
SVOj rad Ih ne

Zastlta hudsklh prava u oblastt radmh odnosaMedun lrodna prclvna grupa za hudska prava

Gladanska 1 pohtIcka prava 1 soclo-ekonomska prava ne smIJU se
sVlstavatI u dVIJe lazl1cIte gmpe, Jer se ne smIJe zaboravItI da Je upravo
njIhova suprotstavlJenost doprmIJela porastu zestoko suprotstav~emh

doktrma Sva ova playa su Jednaka I nedJeljIVa Nemoguce se opredjelItI
za Jedna III druga Ukohko dode do ukIdanJa sarno jednog od nJlh, U IStO
VrIJeme dolazI do uskraclVanja 1 druglh prava DemokratIJa se ne moze
zasmvatI na po!ovlcmm mJerama 31

Ova KonvenclJa tezl da ukme dJecIJI rad (Clan 1), te proplsuJe mImmalne godme za
zaposlJavanJe, kOJe ne SffilJU bItl Ispod godma predvldemh za zavrsetak obaveznog
oblazovanJa, all m lspod 15 godma starostI (Clan 2(3))

Plema podaClma MOR-a, USVIJetu Ima naJmaI1Je 120 ffilhona dJece kOJa rade I to Udobl
od 5 do 14 godma MOR naroclto IstIce "nevId~Ivost ugrozene dJece, sto Je Jedan od
osnovmh razloga zbog kOJIh moderna drustva I vlade msu aktIvmJe U obuzdavanJu
nd.J~tetmJlh obhka dJecJeg rada

MORJe domJela broJne konvenclJe kOJe se hcu dJecJeg rada, all naJskonJI I naJopseZnlJl
dokument kOJl se time bavI Je KonvencIJa 0 mmImalmm godmama za zaposlJavanJe IZ
1973 (br 138) ("KonvencIJa br 138") Komltet za prava dJeteta, kO]1 nadgleda
splOvodel1je KonvenclJe 0 pravlma dJeteta, narocIto Istlce KonvenclJu br 138 kao
relevantan standard, te podstIce sve one ddave kOJe Je JOs msu ratIfikovale, da to sto
pllJ e ucme

U lzuzeimm slucaJevlma, KonvenclJa br 138 (Clan 2 (3)) mogucnost za drzave clamce
da, ukohko se ladI 0 drZavama cIJe su obrazovne I pnvredne mogucnostI nedovolJno
razvljene, mogu poslIje konsultaClja sa zamteresovamm orgarnzaclJama poslodavaca 1

radmh.a preCIZIratl mlmmalne godme starostI od 14 godma Ona takode preporucuje da
drzave clamce pravno sankClOmrajU zaposlJavanJe sa 16 godma starostl, pod uslovom da
su zdravlJe, SlgUlTIOSt 1 moralm USIOVI radne omladme u potpunostl zastIcem 1 da su
doblh odgovaIajucu specIficnu nastavu, odnosno strucno osposoblJavanJe U
odgovmaJucoj gram dJelatnostI

,1 Polys Modmos blVSI zamjemk Generalnog sekretara Savjeta EVlOpe, na prvoj sjedmcl Komlteta
nezavlsmh ekspelata Evropske socljalne pove1je, 16 Decembra 1996 Iz Human RIghts every day, Efektl
rada Vljeca Cvrope na polju Ijudsklh prava, InformaClOnI centar za \Judska prava, Strazburg (1996), str
20
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ImplementatIon of econOmIC and socIal fIghts often reqUIres pOSItive mterventIOn of the
State, whIch depends on econOmIC assets Because of dIsparate econOmIC and socIal
progress m the member countnes of the CouncIl of Europe, and because of the SIgnIficant
resources that would be needed for unplementatIon, It IS clear that there was never the
mtent that Members States accept all artIcles of the Charter

SuperVISIon of the Charter's ImplementatIOn IS based on the SubmISSIon ofreguIar Charter
ImplementatIon reports by the partIes The reports are first studied by the Cornnnttee of
Independent Experts, elected by the Cornnnttee of Mmtsters With the asSIstance of one
representatIve of the International Labor OrgamzatIon, actmg as observer The Cornnnttee
of Independent Experts Issues a legal of comphance of the country's legIslation With the
Charter's prOVISIons

The European SOCIal Charter, Issued by the CouncIl of Europe, was conceIved as a SOCIal
counterpart to the European ConventIon, whIch protects only cIVIl and pohtIcal nghts Both
documents together proVIde protectIon for the maJonty of human nghts, as set forth m the
Umversal DeclaratIon on Human RIghts At the regIonal level, the European SOCIal
Charter IS a counterpart to the International Covenant on Econonnc SOCIal and Cultural
RIghts Its goal IS to Improve the overall standard of hvmg m Europe, and to encourage
SOCIal welfare

Under normal cIrcumstances, the European SOCIal Charter can be ratIfied only by states
whIch are members of the CouncIl of Europe By acceptmg the Charter, the state
undertakes to conSIder Part I of [the] Charter as a declaratIOn of the aImS whlch It will
pursue by all appropnate means "(ArtIcle 20(l)(a» Part I contams 19 enumerated nghts
and prmcJples whJch the state thereby accepts to "effectIvely realIze" In contrast to tlus
polItIcal oblIgatIon, ArtIcle 20 also contaIns a legal obhgatlon on the state to accept at least
10 of ]9 artIcles or 45 numbered paragraphs fornnng Part II In addItion, m order to
achIeve the purpose of the Charter, Member States must "consIder themselves bound" by at
least five of seven of the artIcles whIch constItute the nucleus of the fIghts These seven
artIcles are
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the nght to work and prohIbItIon ofdIscnrnmatIon

the nght to bargam collectIvely

the nght to SOCIal secUrIty

the nght to orgaruze

the nght to SOCIal and medical aSSIStance

the nght of the famtly to SOCIal, legal and econonnc protection

the fIght ofnugrant workers and theIr fanuhes to protectIon and
aSSIstance

ArtIcle 6

ArtIcle 13

ArtIcle 5

ArtIcle 1

ArtIcle 19

ArtIcle 16

ArtIcle 12

InternatIOnal Human RIghts Law Group



clan 5 pravo na orgamzovaDJe

clan 12 pravo na socIJalnu sigumost

clan 13 plavo na sOCIJalnu 1 medIcmsku pornoc

clan 1 plaVO na rad I zabranu dlsknml1lacIJe

Zastlta hudsklh prava u oblastI radmh odnosaMedunarodna pravna grupa za hudska prava

clan 6 pravo na kolektlvno pregovaranJe

clan 19 pravo radmka migranata I nJlhovlh porodIca na zastltu 1 pomoc

Clan 16 pravo porodlce na socIJalnu, pravnu I ekonomsku ZaStltu

Evropska socIJalna povelJa I DopunskI protokol 1 se pnmjenJuJe na praVlll slstem
FBlH, shodno Aneksu Ustava FBIH (mstrumentI za zastltu IJudskIh prava kO]1 ImaJU
pravnu snagu ustavlllh odredaba) 32

Evropsku socljalnu povelJu mogu ratIfikovatI same drzave clanlce VIJeca Evrope
Puhkom pnhvatanJa Povelje drzava se, u sk1adu sa clanom 20, mora "obavezatI da ce
smatratI DIO I Povelje deklaracIJom 0 cllJevlma kOJlrna ce tezltI SVlm odgovaraJuclm
sredstvlma "DlO I sadrzi 19 nabroJanIh prava, te se tako drzava obavezuJe da ce ta
playa "mOCI bltI efektlvllo reahzovana" Nasuprot oVOJ, pohtIckoJ obavezl, Uclanu 20 Je
sadrzana I CIStO pravlla obaveza, a to Je obaveza drZave da pnhvatl llajmanJe deset od
devetnaest clanova clanova kO]1 cl1le DIO II 111 45 od 72 "nurnensana stava" od kOJIh se
OVI Glanovl sastoJe OSlm toga, da bI se ostvanla svrha PovelJe, drZave clanlce moraJu U
c1]elostl pllhvatitl llaJmanJe pet od sedam naJvaz111]lh clanova, kOJI Cl1le "tvrdo Jezgro"
playa To su

Evropska socIJalna povelJa Je donesena U okvrru VIJeca Evrope zamlslJena kao pandan
EvropskoJ kOllvencIJI 0 lJudslam 1 osnovlllm slobodama na socIJalnom polJu, buduCI da
Evropska konvellclJa stltl sarno gradanska 1pohtlcka prava Oba ova dokumenta zaJedno
pruZajU pOJedmclma zastltu naJveceg broJa ljudsklh prava utvrdemh U UmverzalnoJ
deklaracIJI 0 ljudskIm pravlma Evropska SOCljallla povelja Je na reglOnalnom 111VOU
pandan Medunarodnorn paktu 0 ekonomskIrn 1 SOCI]allllrn pravlrna N]en CII] ]e da
unapnJedl ~tandard Zlvota u EVlOpI, te da podstIce socIJalno blagostanJe ljUdl

Slstem nadzora nad pllmJenom odredbl PovelJe zasmva se na pnJemu redovmh
lzvJestaJa, kOJe strane ugovormce podnose au veZl sa sprovodenJem PovelJe U prvom

,2 Ustav FblH posebno mkorpOl ITa Evropsku socIJalnu povelJu 1961 Medutlm, kako Je SocIJalna pove1Ja
preradena 1996, ova dlskuslja se odnosl na preradenu VerZljU Po nasem saznanJu, SocIJalna povelJa kOJa
Je I eVldlrana 1996 lllje JOs pi evedena na bosanskl Zbog toga dodatak sadrzI revldlranu verZIJli povelJe
1996 ne Lngleskol11 1 1961 Povelju na bosanskom Cltalac 6e matI razhku lzmedu ove dVIJe velzlJe

IzvlsavanJe broJ11lh ekollornslah I socIJallllh prava zahtl]eVa pozltlvne mtervellCIJe
dlzave, a te mtervenCl]e zavlse od Iaspolozlvostl ekonomslah sredstava 06gledno Je da
mkada nIJe postoJala namJera da drzave cla111ce pnhvate sve clanove PovelJe, buduCI da
Je ekonomsla I socIJalm napredak u zemlJama Clamcama VIJeca Evrope blO 1 suvlse
razlIclt, a blla bI potrebna znacaJna sredstva za ImplementacIJu
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a) the rIght to health protectIon,

b) the rIght to SOCIal securIty,

d) the nght to benefit from SOCIal welfare serVIces

3 I 1 IndIVIdual nghts m labor relatIons
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• mcludmg the fIghts of chIldren and young persons, mothers, persons WIth
dIsabilitIes, lTIlgrant workers and theIr fannhes, as well as the elderly

C) the nght to socIal and medIcal aSSIStance, and

d) specIal protection for certam categorIes ofworkers chIldren and young persons,
women, persons WIth dIsabilitIes and lTIlgrant workers

b) protectIon ill the workplace the nght to Just condItIons of work and
remuneratIOn, mc1udmg the nght of women and men to equal pay for equal
work,

a) the rIght to work, mcludmg the prohIbItIon of dIScrnnmatIOn and the rIght to
vocational guIdance and trammg,

c) rIght to orgamze, to bargam collectIvely and workers' nght to mfonnatIon and
consultatIOn, as well as the nght to partICIpate m the determmation and
Improvement ofworkmg condItIons and workmg enVIronment,

The nghts guaranteed by the European SocIal Charter can be classIfied m three categones

3 1 Protected rights

3 I 2 SOCial protections for the population as a whole

3 1 3 SpecIal protectIons outsIde ofthe workplace

The legal oblIgatIons related to these rIghts are detailed m the 19 artIcles of Part II of the
Charter The conclusIOns of the COmmIttee of Independent Experts ("ConclusIons"),
whIch dISCUSS complIance WIth these oblIgatIons by State PartIes, proVIde a more preCISe
explanatIon of these oblIgatIons 33 For the purposes of thts Manual, we shall dISCUSS only
the most sIgmficant nghts

33 Gomten et aI, Law andpractIce ofthe European ConventIon, supra note 24, p 381



3 1 3 Posebna zastlta lzvan radne sredll1e

a) pravo na zdravstvenu zastltu,

3 1 2 SocI]alna zastlta za svo stanovmstvo

3 1 1 POJedmacna prava IZ radnog odnosa

ZastIta hudskIh prava u oblastI radmh odnosa

c) plavo organlzOVanja, pravo kolektlvnog pregovaranja I pravo radnJ.ka na
mformaCIJU I konsultaCIJU, kao I pravo partlclpaCljU U odredlvanJU I
unapredenju uslova rada I radue sredme,

d) pravo na konstenje POllOCI putem slmbl za socIJalnu POllOC

c) pravo na soclJalnu I medlCmsku pomoc, I

b) plavo na socl]alnu slgurnost,

d) posebna zastlta odredemh kategorIJa radmka dJece I mladlh hca, zena,
hendlkeplramh hca I radmka mlgranata

b) zastlta Uladnoj sredml pravo na lspravne radne uslove I pravIcnu naknadu,
ukljucuJUCI pravo zena I muskaraca na jednaku platu za rad Jednake
vnJednostl,

a) plavo na rad ukljuCUjUCI zabranu dIskrllmnaClje, te pravo na profeslOnalno
usmjeravanJe I profeslOnalno obucavanje,

• uklJucuJUCI prava dJece I mladlh hca, maJkI porodlca, hendlkeplramh hca,
ladruka mlgranata 1 nJIhovlh porodlCa I starlJlh hca

Medunarodna Qlavna grupa za hudska prava

stadlJU IZVJestaJe lazmatra Komltet nezavIsmh eksperata, kOje blra Komltet mlmstara,
lIZ pomoc Jednog predstavmka Medunarodne orgamzaclJe rada kOJI dJeluje U statusu
posmatraca Komltet daJe pravnu oCJenu 0 uskladenostl zakonodavstva svake drzave sa
odredbama PovelJe

Prava garantovana ovom Poveljom mogu se podlJehtl u tn kategonJe

3 1 ZastIcena prava

Pravne obaveze kOJe su navedene U veZI sa zaStlcemm pravlma deta1.Jno su navedene u
devetnaest clanova DIJela II Pove1Je ZakljUCCI Komlteta nezavIsmh eksperata Evropske
socIJalne pove1je ("ZakljUCCl"), U kOjlma se razmatra pndrzavanje oVlh obaveza od
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3 2 1 RIght to work and the prolnbition ofdlScnmmatlon

ThIs prOVlSlon safeguards agamst the "coerCIon ofany worker to carry out work agamst hIs
wIshes, and WIthout Ins freely expressed consent," winch would be contrary to the
European SOCIal Charter 35

Article 1(2)
(States] undertake to protect effectively the rIght ofthe worker to earn
hiS lzvmg m an occupatIOn freely entered upon,

GIven such an obhgatIOn, the Conumttee of Independent Experts ("Comnnttee") demands
that State PartIes conduct a coherent econormc pohcy, specIfically dIrected towards
aclnevmg full employment 34
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3 2 Protection of employment rights

34 IbId P 382
35 IbId
36 IbId note 19, p 383 (CommIttee ConclUSIon C III 8)
37 ibId note 20 (CommIttee ConclusIOn C XIII-l 44, Cyprus)
38 ibId, note 21 (CommIttee ConclusIOn C XIII-3, France)
39 Ibid note 26 (CommIttee ConclUSIon C XIII-I 55, Holland)
40 IbId, note 30, p 384 (CommIttee ConclusIOn C I 16, Italy)

The obhgatlons ansmg from thIs ArtIcle mvolve not only the prohIbItIon of dlscnrmnatIon
m domestIc laws, but also that "pOSItIve, practIcal steps be taken" towards the ehrmnatIon

40ofeXlstmg dIscrtrnmation

Article 1(1) States undertake to
accept as one of theIr primary alms and responslblbtles the achIevement
and mamtenance of as high and stable a level ofemployment as possIble,
wIth a vIew to the attamment offull employment,

Although It IS not exphcItly stIpUlated m the text, ArtIcle 1(2) IS sIgmficant because It
estabhshes the State's obhgation to ehmmate all forms of employment dtscnmmatton Tlns
emanates not only from the duty that workers' rIght to earn theIr hvrng be "effecttvely"
protected, but also from the Charter's Preamble winch states that the "enjoyment of sOCIal
nghts should be secured wIthout dIscnrmnatton on grounds of race, color, sex, rehgIon,
pohtlCal oplnIon, natIonal extractIon or SOCIal ongm" 36

The Comnuttee dealt pnmarily WIth dIscnrmnatIon WIth regard to access to employment,
but It also consIdered other types ofwork-related dlScnmmatton, mcludmg dlScnmmatlon m
remuneratIon37 and sexual harassment 38 Though lnIttally It mamly dealt WIth dtscnrmnatIon
of women, the COmmIttee today consIders dlScnmmatton on all bases stated m the
Preamble, such as membershIp or acttvity m trade unIOns, or rehgIOus affihatIOn For
example, whI.1e considermg the report of the Netherlands, the Comrmttee expressed
concern that a Dutch law requrrmg Job apphcants to declare theIr rehgIon, could be m
vIOlatton of ArtIcle 1(2) of the Charter, smce It can be a factor ill the candIdate's bemg
hrred 39



3 2 ZastIta prava IZ radnog odnosa

32 1 Pravno na rad I zabrana dlsknmmaClJe

stlane drzava Clall1ca, daju OVIm obavezama preCIZll1Je ZnaCenje 33 Za potrebe ovog
pnru<:'mka, obradlt cemo same najznacajll1ja prava

Ova odredb_a oCigledno pruz.a garanClje protlv pnsllnog rada, pa Je stoga "pnsIlJavanje
bilo kOjeg ladmka da obavlja rad protIvno SVOJIffi zelJama I bez nJegovog slobodno
lzrazenog pllstanka, suplOtna Pove1.Jl ,,35

ZastIta hudsklh prava u oblasti radmh odnosaMedullc1lOdna pravlla glUpa 7a hudsl<.a prav,l

Naroclt znacaj ovog stava clana 1 ogleda se U obavezl drzave da ehmIll1Se sve oblIke
dlskrmunaClje u zaposljavaruu, mada to ll1Je IznCito receno Usarnom tekstu ovog clana
Ova obaveza PIOlZllazi ne sarno IZ zahtJeva da se pravo radmka da zaraduju za ZIVOt Stlt!
"djelotvorno" vec 1 lZ Prearnbule PovelJe UkOJoJ se kate da "uilVanje soclJalnzh prava

lreba bIll O'llgurano bez dlskrlmmaClJe u pogledu rase bo]e, pola, v]ere, POlztlckog
mlSljenja, naclOnalnog Ell soclJalnogporlJekla" 36

Clanom 1(2) PovelJe drzave su obavezne
djelotvorno Stltitl pravo radnzka da zaraaUju za ZlvOt slobodno Izabramm
zammanJem

Cl.mom 1(1) drz.ave su obavezne
przhvatitl kao Jedan od svo]lh przmarnzh cIljeva I odgovornostl postlzan;e
1 ocuvanJe sto je moguce viseg I stabllnlJeg nzvoa zaposlenostl, u svrhu
po~llzanJa pune zaposlenostl,

S obZllom na ovu obavezu Komltet nezavlsll1h eksperata ("Koffiltet") zahtiJeva od
drzava cianica da mlaJU kohelentnu ekonoffiSku pohtIku kOja je naroclto usmJerena na
postlzanJe pune zaposlenostl 34

KOffiltet se prvenstveno bavlO dIsk!IffimaCIJom u pogledu pnstupa zaposlJavanJu, all Je
razmatrao 1 druge vlste dlsknmmaClJe U veZI sa radom uklJucuJUCl dlsknmmaclJu U
placanJu lada37

1 seksualno zlostavlJanJe 38 lako se U pocetku uglavnom bavlO
dlsknmmacljom zena, KOffiltet danas razmatra I dlsknmmaCIJU po sVlm druglm
osnovlma navedemm U Preambuh, kao sto Je clanstvo III akhvnost u smdlkatu III
dIsknmmaCIJu u pogledu '1Jere Tako je, na pnmJer, razmatrajUCI IZV]esta] Nlzozemske,
KOlmtet IzrazlO bo]azan da mzozemskI zakon kO]1 tratl od kandldata da se lZJasne 0

SVOJOJ rehgljl stOJl u suprotnostl sa Clanom 1 (2) PovelJe, buduCl da moze utlcatI na
sanse kandldata 39

33 GOIDlen I drugl Zakon I plaksa Evropske konvenclje, supra nota 24, str 381
14 Ibid, str 382
35 IbId
,6 Ibid, nota 19, str 383, (ZakbucCI komIteta C III 8)
,7 Ibid, nota 20 (Zakl]ucci komiteta C XIII-l 44, KIpar)
38 IbId, nota 21 (ZakljUCCI kOffilteta C XIIl-3, Francuska)
19 Ibid nota 26 (ZakljUCCI kOlmteta C XIII-T 55 HolandI]a)
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3 2 2 RIght to lUst and equal remuneratlOn for women and men

Thts IS a proVISIon of great lIDportance DlscrIIDIDatlon based on gender can appear m two
forms

• dIfferent wages between men and women for the same work, and
• unequal pay for work ofequal value

ArtIcle 4(4)
[States1 undertake to recognIse the rrght ofall workers to a reasonable
perIOd ofnotIce for termmatlDn ofemployment
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1 It must show that equal pay for equal work IS guaranteed WIthIn Its JurISdIctIon
"by law and m fact" (thIs reqUIrement concerns equal pay for the same work and IS
eaSIer to observe), and

11 It must prOVIde "eVIdence that It has taken adequate steps, the nature ofwhIch IS
left to the state's own Judgment to equahze remuneratIon for work of comparable
value" (thIs reqUIrement concerns equal pay for work of equal value and raIses
complIcated Issues ofJob evaluatIon)

Article 4(1)
[States1 undertake to recognIse the nght ofworkers to a remuneratIOn
such as will provIde them and theIr famIbes a decent standard ofbvmg,

In accordance WIth a CouncIl of Europe study,41 the Comrmttee establIshed the lowest
permIssible wage at 68% of the natIonal average If the mtntmum wage IS lower, It IS
conSIdered not to proVIde for a "decent standard ofhvmg" as defined by ArtIcle 4 (1) of the
Charter Thus, the Commtttee concluded that the Umted KIngdom VIolated the Charter
durmg 1989-1990, smce "at least 25% of all workers and at least 50% of all female
workers earned less then 'the decency threshold' of£163 per week" 42

After IlUtlal dIfficultIes WIth Implementation of thIs proVISIon, the Commrttee adopted an
approach that It called a "decency threshold," accordmg to whIch wages slgnrficantly lower
then the natIonal average wage cannot be consIdered suffiCIent to ensure a decent standard
of lIvmg m that country

Article 4(3)
[States1undertake to recogmse the nght ofmen and women workers to
equal payfor work ofequal value

4\ IbId, note 58, p 387, Daloz, Methods ofdefimng t decent remuneratIOn" (CouncIl ofEurope, 1977)
42 Ibid, note 60, p 388 (CommIttee ConclusIOn C XII-l 92, UK)
43 IbId, P 389
44 Ibid, note 66 (CommIttee ConclUSIOn C III 26)

By requrrmg "equal pay for work of equal value" Instead of "equal pay for equal work",
Article 4(3) prohIbIts both forms of dlscrtmmatlon 43 To fulfill ItS oblIgatIOns under tills
ArtIcle, a State must, accordmg to the Commtttee, fulfill two reqUIrements 44



3 2 2 Pravo na pravlcnu naknadu 1 lednako nagradlvanle zena 1 muskaraea

Ovo Je, bez sumIlJe odredba od vehke vaznostl buduCI da dlsknmmaclJa po osnovu pola
moze uzetl dva obhka

11 mora pruZltl "dokaze da Je preduzela odgovaraJuce korake, pnroda kO]1h Je
ostavlJena proCJem drzave u lZJednacavanJu naknade za rad clja se vnJednost

• lazhke u placanJu muskaraca 1 zena za 1St! rad, 1

• neJednako plaeanJe za rad Jednake vrlJednostl

ZastIta hudskIh prava u oblastI radDlh odnosaMedunmodna QldVna grupa za hudska prava

1 mora pokazatl da Je Jednako placanJe za Jednak rad garantovano unutar nJene
]UllSdlkclJe "u zakonu 1 u praksI" (ova] zahtJev se tlce Jednakog placanJa IStOg
rada I lakse gaJe IspostovatI), I

Clanom 4(1) PovelJe, drzave su obavezane
pnznatl pravo 1admka na naknadu ko]a ce nJlma 1 n/lhoVlm porodlcama
omogucltl pn~to]an standG1d zlvl;en;a

Medutlm obaveze lZ ovog clana ne podrazurnlJevaJu sarno Zablanu dlsknmmaelje u
zakonu, vee 1 "predUZlmanje pozltlvmh, praktlcmh koraka" radl elzmmac1Je
dlskFlmmaClje kOja stvGl no postO]l ,,40

Clan 4(3) Pove~e obavezuJe drzave da
pnznGJu pravo zena 1 muskaraca na jednako placan;e za jednaku
vrlJednost rada

Nakon sto Je u pocetku Imao teskoca u pnmJem ove odredbe, Komltet se odluClO za
pllStUp kOJl Je nazvao "dostoJan prag", po kOJem se svaka zarada kOJa Je pretjerano mza
od drzavnog prosjeka ne moze smatrat! dovolJnom da obezbljedl pnstoJan standard
zlvlJenJa

ZahtlJevaJUCl "Jednako placanJe za rad Jednake vnJednostl" nasuprot "JednakoJ placaIlju
zaJednak rad", clan 4(3) zablanJuJe oba obhka dlsknmmaClJe 43 Da bllspumla obavezu
lZ ovog clana, drz.ava mora, prema stanovlstu KOffilteta, lSpurut! dva zahtlJeva 44

Nakon studlJa kOJe su uradene u OkVlru VIJeca Evrope,41 Komltet Je odredlO da
naJmanJa dozvolJena zarada mora bltl 68% od drz.avnog prosJeka Ukohko Je mlmmalna
zmada mza od toga, smatra se da ona ne pruza moguenost za "dostoJan standard
zlvlJenJa" kako Je to defimsano clanom 4(1) Pove~e Tako Je komltet Zak~uclO da Je
UJedmJeno KralJevstvo povrljedl1o Pove1.Ju tokom 1989 -1990 godme, buduCl da Je
"naJmanje 25% sVlh radmka 1 naJmanJe 50% sVlh zena -radmka zaradlvalo manje od
"plaga dostojnost!" od 163 funte sedmlcno" 42

10 Ibid, nota 30, str 384 (ZaklJucak kOl1uteta C 116 ItahJa)
41 Ibid, nota 58, stl 387, Daloz, Metodt defimsanja "pnstojne naknade" (VIJece Evrope 1997)
40 Ibid nota 60 str 388 (ZaklJucak komlteta C XIl-l 92, UK)
4, Ibid str 389
44 Ibid, nota 66 (ZaklJucak kOlmteta C III 26)
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3 2 3 RIght to orgaruze and bargam collectIvely

The Corrnmttee beheves that tills artIcle produces both pOSItIve and negatIve obhgatIOns

~I

The rIght to orgaruze (ArtIcle 5) and the nght to bargam collectIvely (ArtIcle 6) are among
the key provISIOns ofthe Charter m the field ofemployment
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Article 5
W,th a VIew to ensurmg or promotmg the freedom of workers and
employers to form local, natIOnal or mternatIOnal orgamzatIOns for the
protectIOn of their economIc and SOCial mterests and to Jom those
orgamsatIOns, [States] undertake that natIOnal law shall not be such as to
Impair, nor shall It be appbed so as to Impair, thIS freedom

What IS meant by a "reasonable penod of notIce" can be seen m an example mvolvmg the
Uruted Kingdom Workers m the UK had a nght to one week notIce after four weeks of
employment, two weeks notIce after two years ofwork, and thereafter, workers had a nght
to an addItIonal week's notIce for each year ofemployment up to 12 years Thus, a worker
wIth 12 or more years of employment, had a nght to 12 weeks' dISmISSal notIce The
Corrnmttee concluded that tills comphed With ArtIcle 4(4) of the Charter, except for
workers wIth less then two years of employment The Corrnmttee beheved that, although
very short notice can be JustIfied m a probatIon penod, after that the penod of notIce must
be more than one week 45

• The negatIve aspect IS that the State must not prohIbIt workers - as mdIVIduals or m
groups, With the exception ofmembers of the mIhtary - from formmg and Jommg trade
UnIons Nor can It suspend or dIssolve a trade umon The State also may not compel
workers by law to Jom a trade umon Thus, the freedom to orgaruze and Jom umons
rncludes the freedom not to form or Jom them as well

• The pOSItive aspect of the obhgatIon reqUIres that the State take approprIate steps to
guarantee the exerCISe of the nght to orgaruze, espeCIally to guarantee the protectIon of
workers' orgamzatIons from mterference by employers It pnmarIly IIDphes mterference
m the form ofdIscnmmation ofworkers, e g , dlSIDlSsal and promotIOn, because oftherr
memberslnp or actIve partICIpatIOn m trade umons 46

4S IbId, note 69 (CommIttee ConclUSIon C XII-I 107 UK)
46 IbId, P 391
47 IbId

Article 6 of the Charter relates to collectIve bargammg and bmds the state "to promote
Jomt consultatIon between workers and the employers", though It does not concern
consultation between the State and employers and workers "Consultation" m the sense of
tlus ArtIcle refers to consultmg m all areas of common mterest, mcludmg productIVIty,
efficacy, rndustnal health, safety and welfare 47



3 2 3 Pravo orgamzoval1]a 1 kolektlVnog pregovaranla

Po ml.sljenJu Komlteta, ovaJ clan za drzavu prolzvodil pozltlvne 1 negatlvne obaveze

4~ IbId, nota 69 (ZaklJucak komiteta C XII-! 107 UK)
46 IbId, str 391

moze uporedltl" (ovaJ zahtJev se tlce Jednakog placanJa za rad Jednake
vnJednostll postavlJa komphkovana plt~a procJene vnJednostl rada)

Z'lstlta hudsklh prava u oblasti r'ldfilh odnosaMedunm orlna PI <lvna grupa za hudska prava

• POZlTIVna obaveza drzave Je da preduzme odgovaraJuce korake radl
garantovanJa vrsenJa prava orgamzovanJa, a naroclto garantovanJa zastlte
ladnickth organlzaClJa od rmJesanJa od strane poslodavaca Tu se prvenstveno
mlsh na m1Jd:;anJe u obhku dlskrlmmacIJe radnlka u zaposl]avan]u, otpustanJu,
napredovaIlju ltd zbog nJlhovog clanstva 111 aktIvnog rada u smdlkatlma 46

• NegatlVna obaveza Je da drZava ne smlJe zabramt1 radmcima III grupama
radmka, OSlm pupadmClma vOJmh snaga, fOrmIraIlJe III pndruzlvanJe
smd1katnua, mtl moze suspendovatl III raspustltl smdlkat Drzava takoder ne
smlJe zakonom pnsI1javatl radmke da se pndruze smdlkatu, tako da sloboda
formnanJa 1 pndruzlvanJa smdlkat1ma podrazumlJeva I slobodu da se ne
fOl1mraju smdikatlih da se ne bude nJlhov clan

Clan 5
U svrhu OSlguranja zlz unaprlJeile11]a sloboda radmka z poslodavaca da
osnUjU lokalne, d,zavne zlz meilunarodne orgamzaclJe za zastztu svo]lh
ekonomsklh I soclJalmh znteresa z da se przkljuce tzm orgamzac7Jama,
stranke ugovormce se obavezuju da naczonalno zakonodavstvo nece bltZ
takvo da naSkodl, m{l ce se przmJenJlvatl taka da naskodz avzm
slabodama

Clan 4(4) PovelJe obavezuJe dlzave da
SVlm radmczma przznaju pravo na razuman perzod otkaznog roka u
slu{aJeVlma pre'ltanka zaposlenja

Sta Komltet smatra <razummm rokom" moze se vldJetl kroz pnmJer UJedmJenog
KlalJevstva U dvanaestom lzvJestaJnom clklusu, radmcl u UJedll1Jenom KralJevstvu su
lmalo plavo na Jednu sedmlcu otkaznog roka nakon cetm sedmlce staza Nakon dVlJe
godme rada, otkazm rok se povecavao na dV1]e sedrmce Nakon toga, radmCl su lmall
plavo na dodatnu sedlmcu otkaznog 10ka za svaku dalJu godll1u zaposlenJa do dvanaest
godma Radmk sa 12 III VIse godll1a staZa Imao Je, tako, pravo na otkazm penod od 12
sedmlCa Kom1tet Je ZaklJUClO da Je ovo u skladu sa clanom 4(4) PovelJe, osnn za
radl1lk.e kOJI lmaJu manje od dV1Je godll1e staza Komltet Je smatrao da 1ako se vrlo
klatak otkazm 10k moze pravdatl u penodu probnog rada, nakon toga otkazru rok lpak
tleba bID dUZl od Jedne sedmlce 45

P1avo orgamzovanJa (clan 5) 1 pravo kolektlVnog pregovaranJa (clan6) spadaJu medu
kljucne odredbe PovelJe UoblastI radn1h odnosa
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An unportant part ofArtIcle 6 IS paragraph 4, whIch bmds the State to

3 2 5 The fIght ofemployed women to protectIOn

3 2 4 SpeCIal safeguards for chIldren and young persons

Article 7 of the Charter contaIns ten paragraphs re1atmg to the protectIon of chIldren and
young persons m the field ofemployment
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ArtIcle 8(1) ofthe Charter bmds States to ensure for women,
eIther by paid leave, by adequate socwl security benefits or by benefits
from publtc funds for women to take leave before and after chtldblrth up to
a total ofat least fourteen weeks,

The mmnnum age for employment IS set at 15, the objectIve bemg that work must not
hmder children's nght to educatIon Accordmgly, the Connmttee of Independent Experts
have mterpreted thIs Issue such that school age chIldren should not work more than half
theIr school vacatIon, and the number ofhours per day at aJob durmg the school term must
be stnctly 1llllIted

From the pomt of VIew of worker rIghts, ArtIcle 6(4) IS a mIlestone m mtematIOnal labor
law, as It IS the first tme that a multilateral treaty recogruzed the nght to strIke A strIke IS
mcluded among the forms ofcollectIve actIOn workers can take

recognise the right of workers and employers to collectIve actIOn m
cases ofconfbet ofmterest, mcludmg the right to stnke

The Comnuttee has consIdered varIOUS restrIctIOns on the nght to str.Ike, concludmg that
prohIbltmg strIkes because they were not orgarnzed by a trade unIon IS contrary to ArtIcle
6(4) 48 Imposmg arbItratIon as a tactIc by authOrItIes to end a strIke IS also contrary to thIS

49ArtIcle

Other proVISIOns proVIde guarantees for Just wages and remuneratIon to young workers
and apprentICes

ThIS ArtIcle actually Imposes two obhgatIons upon the State first, to guarantee by law that
employed women get at least 14 weeks pregnancy leave, and second, to prOVIde them WIth
adequate money to take that leave

The Comnuttee InsIsted that the nght to a nurumum [14] weeks leave must be guaranteed
by law, whIch would make pregnancy leave compulsory for women, for a "rrnrumum penod
of cessatIon of work, whIch had to be taken after the bIrth and whIch It was reasonable to
fix at SIX weeks" 50

48 IbId note 92, p 393 (CommIttee ConclUSIOn C II 28, Germany)
49 IbId, note 94 (CommIttee ConclUSIOn C XII-1130, Norway)
50 IbId, note 106, p 396 (CommIttee ConclUSIOn C XII 152, UK)



3 2 4 Posebna zastlta dlece 1 malohetmka

3 2 5 Pravo zaposlemh zena na zastltu

Vazan staY ovog clanaJe staY 4, po kOJem drzava mora

Ostale odredbe pruzaJu garancIJu za pravlcnu platu 1 naknadu mladlm radmclma I
pnpravmclma

Zastlta hudsklh prava u oblasti radmh odnosaMedunmodna plaVna grupa za hudska prava

Clan 8(1) Pove1.Je obaveZlIJe drzave da
ienama obezbllede bzlo putem placenog odsustva, putem odgovarajUClh
naknada zz .5ocljalnog oszguranJa ziz naknada zz dliavmh fondova
od.sustvo pnje 1 nakon poroda do ukupno najmarye 14 sedmlca

Komltet Je IspltIvao nekohko vrsta ogrmceDJa prava na straJk, pa Je zaklJUClO da Je
zabrana straJka zbog toga sto ga mJe orgamzovao smdlkat, suprotna clanu 6(4) 48 Isto
tako, u suprotnostl sa OVlm clanom Je 1 prekld straJka od strane viastl nametanJem
arbltlaze 49

przznatl pravo radmka 1 poslodavaca na kolektlvne akclJe u slUCa]eVlma
sukoba znteresa, ukljUCU]UCI1 pravo na stra]k

Clan 6 PoveIJe odnosl se na koIektlvno pregovaraD.Je I obavezuJe drzavu "da unapreduJe
za.Jedmcko dogovaranJe Izmedu radmka 1 posiodavaca" I ne odnosl se na dogovaranJe
Izmedu vlade s Jedne I poslodavaca I ladmka s druge strane "DogovaranJe" u smlslu
ovog clana znaci dogovara1lje U sVlm sektonma od zaJedmckog mteresa, uk1.JUCUJUCI
produktlvnost, efikasnost, mdustrlJsko zdrav1.Je, SlgurnOst I blagosta1lje 47

Sa stanoVlsta radmka, clan 6(4) Je zastttm znak medunarodnog radnog prava, Jer Je
nJlme prvl put plavo na straJk lznclto pnznato multtlateralmm ugovorom StraJk Je
naveden kao Jedan od obhka kolektlvne akcIJe za kOJu se radmci mogu odluCltl

Clan 7 PovelJe lma deset stavova kOJI se tlcU zastlte dJece I malolJetmka u oblastI
zaposljavanJa

Mlmmalna starosna dob za zaposljavanJe malolJetmka Je 15 godma Rad ne smlJe dJeCI
uskratltl pravo na obrazovanJe, te shodno tome Komltet nezavIsmh eksperata Je ovo
pltanJe plOtumaclO tako sto dJeca skolske dobl ne bl trebalo da rade VIse od polovme
skolskog laspusta, a blOJ satl kOJe dnevno mogu provestl na poslu za vnJeme traJanJa
skolske godme mora bItt strogo hmltlran

47 IbId
48 Ibid nota 92, str 393 (Zahljucak komlteta elI 28, Njemacka)
49 Ibid, nota 94 (Zahljucak komlteta C XII-1130, Norveska)
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• InternatIOnal Covenant on ClVll and PolItical RIghts (ArtIcles 2, 3, 14,23,26),

1 Defimtlon of DlscrlmmatlOn

• Uruversal DeclaratIon on Human R1ghts (ArtIcles 1,2, and 7),

of cessatIon of work, wluch had to be taken after the bIrth and wluch It was reasonable to
fix at SIX weeks":>o
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• ConventIon on the Ehmmation of All Forms of RaCial DlScnmmatIOn (ArtIcles
1,2,4, and 5),

• InternatIonal Covenant on EconOmIC, SocIal and Cultural R1ghts (ArtIcles 2, 3,
7, and 10),

IV. How TO PREPARE A DISCRIMINATION CLAIM USING

INTERNATIONAL HUMAN RIGHTS STANDARDS IN

DOMESTIC COURTS

ArtIcle 8 makes It unlawful to dISmISS a woman from her Job dunng the matermty leave It
also enables a nursmg mother to be absent from work for "suffiCIent tIme for tlus
purpose"

As far as the second oblIgatIon IS concerned, the Comnnttee consIdered remuneratIon
durmg matermty leave at 80% ofthe normal wage to be suffiCIent 51

ArtIcle 8(4) bmds the State to regulate the work of pregnant women on mght slufts and
ArtIcle 8(5) concerns a prolubitIOn on pregnant or nursmg women workmg m underground
mmmg and all other work supposedly "unsUitable [for them] by reason of Its
dangerousness, unhealthy, or arduous nature "Tlus paternahstic approach to so-called
protections, unfortunately prevails m the attItudes ofmany and m some cases, m legislatIOn
A more appropnate approach would be that "the hazards associated wIth mght work and
work underground should be dealt With on a baSIS of health and safety, With proVISIOns
applymg equally to both sexes ,,52 Before the SocIal Charter was revISed m 1996, the
Uruted KIngdom and Spam denounced ArtIcle 8(4) as out-dated and dIScnmmatory, and
pomted out that It could reduce opporturuties for female employment m some mdustnes
ThIs remams a concern despIte the reVISIon

The prohIbItIOn against dIScr1ll1ll1atIon and mequalIty before the law are general prmclples
and central norms regardmg the protectIon ofhuman nghts m all mternatlonal mstruments,
for example

50 IbId note 106, p 396 (CommIttee ConclUSIOn C XII 152, UK)
5\ IbId note 107, (Committee ConclUSIOn C III 49, Italy)
52 IbId



• Umverzalna deklaraclJa 0 IJudsktm pravlma (clanovl 1,2 1 7),

Sto se tlee druge obaveze, KOlUltet Je naknadu za porodIlJsko odsustvo od 80% od
normalne zmade smatrao dovolJnom 51

50 Ibid, nota 106, str 396 (ZaklJucak konllteta C XII 152 UK)
51 Ibid nota 107, (ZaklJucak komlteta C III 49, ItahJa)
52 Ibid

OVllTI clanom se, takoder, onemogucava otpustan]e zena sa posla za Vfl]eme trudnoce,
kao I omogucavan]e maJcl-do]II]1 odsustvovanJe sa posla u vremenu dovol]nom za tu
s'Vlhu

KORISTECI

PRAVA U

Zastlta hudsklh prava u oblasti radmh odnosa

KAKo PRIPREMITI ZALBU 0 DISKRIMINACIJI

MEDUNARODNE STANDARDE ZA LJUDSKA

DOMACIM SUDOVIMA

Medulla! odna pravna grupa za IJudska prava

IV

1 DefmICIJa DIskrlmmaCIJe

Zablana dIsknmmaCIJe I Jednakost pred zakonom bez dIsknmmacIJe su OpCI pnnclpl I
centralne nerme u veZI sa zastltom lJudsklh prava u SVIm vehktm medunarodmm
mstlurnent!ma, kao sto su

Konlltet Je mSIstlrao da pravo na odsustvo od na]manJe eetrnaest sedmIca mora bitl
gmantovano zakonom, kO]1 bi porodllJsko odustvo ucmlO obavezmm za zene "u
mmlmalnom penodu prekIda rada, kO]1 se mora uzet! nakon pOlodaJa I kOj! se rauzmno
utvlduJe na sest sedmlCa" 50

AVO drZavl namece dVI]e obaveze prvo, da zakonom predvidl da zaposlena zena lma
na]mallJe 14 sedmlca porodl1]skog odsustva, a druga]e da one Ima]U dovol]no sredstava
da to odsustvo uzmu

Clan 8(4) obavezuJe drzavu da regullse rad trudmh zena u nocmm smJenama, a clan
8(5) se tlce zabrmle rada trudmh zena kao I zena kOJe su u postporodaJnom penodu I
penodu do]enJa, u podzemmm rudmclma kao I druglm sektonma kOJI su za zene
neodgovaraJUCI zbog opasnost!, nezdravlh uslova III teske pnrode Ovakav oemskI
pnstup takozvamm zastltama, naZalost, prevladava kod mnoglh, au neklm slUCajeVIma
cak 1 u proplSlma Mnogo adekvatm]I pnstup blO bl da se "nzlk kO]I]e vezan za nocm
rad 1 rad pod zeml]om plOsudu]e na osnow zdravlJa I sigurnostl, pn eemu bI se propisl
Jednako pnmJenJlvah na pnpadmke oba pola ,,52 PnJe nego Je SocIJalna povelJa
levldlrana 1996, UJedmJeno Kral]evstvo I SpamJa su denuncrrah Clan 8 (4) kao
zastarJeo I dlsknmmIraJucl1 upozonh da on moze umanJltl mogucnostl za zapos~avanJe

zena u nektm mdustnJsklm granama Zabrmutost lOS uVIJek pOStOJI I posllJe Izvrsene
IeVI7lJe
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The ConstItution ofBosrua and Herzegovma prohIbIts dIscnmmatIon by ArtIcle 2 (4)

• ConventIon on the Elmunatlon of All Forms of DlscnmmatIon Agamst Women
(Articles 1, 2, and 4), and

The International Covenant on EconOmIC, SOCIal and Cultural Rights forthnghtly promblts
discrtrnrnation m Article 2 (2)

• European ConventIOn for the ProtectIOn of Human RIghts and Fundamental
Freedoms (ArtIcle 14)
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The enjoyment ofthe rights andfreedoms prOVidedfor m thIS ArtIcle or m
the mternatlOnal agreements lzsted m Annex I to thzs ConstItutzon shall be
secured to all persons m Bosma and Herzegovma wzthout dIscrzmmatlOn
on any ground such as sex, race, color, language, rellglOn, politzcal or

The States PartIes to the present Covenant undertake to guarantee that the
nghts enunczated m the present Covenant wIll be exerczsed wzthout
dzscrrmmatlOn of any land as to race, color, sex, language, relrglon,
polztzcal or other opZnlon, natronal or soczal orlgm, property, bzrth or other
status

All persons are equal before the law and are entztled WIthout any
dlSCrImmatlOn to equal protectIOn of the law In thIS respect the law shall
prohzbzt any dIscnmmatzon to equal protectIOn of the law In thIS respect
the law shall prohIbIt any dIscnmmatlOn and guarantee to all persons
equal and effectIve protectIOn agamst dIscrrmmatlOn on any ground such
as race, color, sex language, relrgzon polztIcal or other OpinIOn, natronal
or soczal ongm, property, bIrth, or any other status

Although there IS no precise defimtIon for dlScnmmatIOn, gwdance can be found m the
Conventions relatmg to racial dlscnmmatton and dlscrnnmatton agamst women The
essence of the defirutlon IS the same dlscrtrnrnatlOn IS '"any dlstmctton, exclUSIOn, restnctton
or preference" whIch IS based on nnpenmsslble grounds and has the '"purpose or effect of
nulhfvmg or nnpamng the recogrutIon, enjoyment or exerCIse, on equal footmg, of human
nghts and fundamental freedoms ill the pohttcal, econOmIC, socIal, cultural or any other
field of pubhc hfe" Pursuant to the InternatIOnal Covenant for CIvIl and Political
Rights, there IS a free-standmg nght not to be dIscnmmated agamst under Article 26

The rIght not to be dlScrtrnrnated agamst IS an autonomous rIght ThIs nght prohIbIts
dISCrImInatIon m any field regulated by State authontIes Therefore, leglSlatIon adopted by a
State party must comply WIth the reqUIrements set forth m the mternatIonal mstruments

ThIS ArtIcle reqUIres States partIes to ensure ImmedIate nnplementatIOn and to mclude
explICIt guarantees on theIr behalf Havrng adopted the Covenant, States must ehmmate de
Jure diSCrtrnrnatIOn by abolIshIng, WIthout delay, all dlSCrtrnrnatory laws, regulattons or
practIses affectmg the exerCIse of econonnc, SOCIal and cultural nghts ThIs Article also
requIres States partIes to prombit mdlVlduals and orgaruzatlOns from dlScnnnnatIon m any
field ofpubhc hfe



• KonvenCIJa 0 ehmmaCl]1 sVlh obhka rasne dlsknmmaClje (clanoVI 1, 2, 4 15),

• KonVenClja 0 ehmmaCl]1 sVlh obhka illsknmmaCIJe zena (clanoVI 1,214),1

• Evropska konvenCIJa 0 zastlt11Jlldsklh prava 1osnovmh sloboda (Clan 14)

• Medunarodm pakt 0 gradanskIm 1 pohtlckIm praVlffia (cianovi 2, 3, 14, 23 1
26),

ZastIta hudsklh prava u oblasti radmh odnosaMedunarodna plaVna grupa za hudska prava

Dl zczve stranke ovog Pakta obavezu]u se da ce garantovatl da se prava
proglasena U ovom Paktu vrSe bez dlsknmmaclJe bllo kOje vrste na
ormovu rase, bo]e kote, pola, jezlka, Vjere, POlztlckog liz drugog
ml{ljenja naclOnalnog liz socljalnog porljeklcz, lmovme, rodjen;a liz blla
kOle druge okolnostl

Sva hca su jednaka pred zakonom 1 ImajU pravo na jednaku zastltu
zakona bez lkakve dlskrlmmaClje U tom pogledu zakonom ~e zabran;uje
dlskrlmmaClja Jednake zastlte pred zakonom Zakonom se zabl anJUje
bIlo kakav obhk dlskrlmmaClje, a SVlm hClma se garantUJe jednaka 1

efikarma zastlta protlv dlskrlmmaClje po bIlo kom osnovu kao Sto su rasa,
bOJa, pol, jezlk, vjera, POlztlGko liz drugo ub]eaenje, naclOnalno liz
souJalno porljeklo, lmovma, roaenje liz bllo kOjl drugl status

Ne pOStOJl preclzna defimcIJa dlsknmmaclJe, ah ovaj po]arn se moze gradltI na osnoVll
0plsa u spomenutIm llgovonma, kao 8to su KonvenclJa 0 rasno] dlsknmmaCl]l 1
KonvenClJa 0 dlsknmmaCljl zena lako se prvl mstrument OdnOSl na rasnu
dIskrumnaCIJu, a drugl na dlsknmmaCl]U zena, sri oplsa je IstoVJetna dlskrlffimaCIJa Je
'svako razhkovanje, Isk1.JuCIvanJe, ogramcavanJe III davanJe prvenstva" kOJe se zasmva
na nekom od nedozvoljemh razloga 1 kOJe "lma za cllJ Ih pos1.Jedlcu onemogucavanJe Ih
uglOzavanJe pnznavanJa, UZlVaIlJa 111 vlsenJa, pod jednaklm uslovIma, lJudskIh prava 1

osnovmh sloboda" na pohtIckom, ekonomskom, SOCljalnom, kultumom III druglm
polJIma javnog Zlvota Prema Clanu 26 Medunarodnog pakta 0 gradanskIm 1
pohtIckIm pravlma propIsano Je pravo protIv dlsknmmacl]e

• Medlmarodm pakt 0 ekonomsklm 1socl]almm 1kulturmm praVlma (cianovi 2,
3,7110),

Medumnodm pakt 0 ekonomskllTI, SOCIJalmm 1 kultumlm praVlma zabranjuJe
dlsknmmaCljU u clanu 2(2)

OvaJ clan zahtlJeva od drzava clamca da OSlgurajU trenutnu pnmJenu 1uklJue eksphcltne
gmanCIJe u Ime drzava clamca PnhvatanJem Pakta, drZave moraJu ehmmlsatl de Jure
dlsknmmacIJu, UkldajUCI bez lkakvog odgadanja svakl dlskrlmmuaJucl zakon, odredbu
IiI praksu kOj1 se odnose na uZlvanJe ekonomsklh, socIJalmh 1kulturmh prava OvaJ clan
takodel zahtljeVa od ddava claruca da zabrane pOjedmClma 1 tl]ehma provodenje
dlsknmmaClje na bl10 kOjem polJu javnog Zlvota
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2 1 The baSIS of dlscnmmatlon

2 2 PermiSSible distinctions

2 DlstmctlOD Versus DlscnmmatlOD

• they are obJective,
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• there IS a proportional relatIonsrup between the aIm sought and the means used to
attam It

• they pursue a legItImate aIm,

• they are reasonable,

other opmlOn, natlonal or socwl orzgm, assocwtlon Wlth a natIOnal
mmorzty, property, bIrth or other status

DIstmctiOITh can be permISSIble, proVided

• Innate characterIstIcs (e g , race, color, sex, natIOnal or SOCIal ongm, bIrth), whIch
essentIally means attnbutes whIch are not gamed by therr own WIll and whIch make
the mdividual a member of a WIder group agamst whIch mscrnnmatlon IS actually
drrected

• Gamed charactenstIcs (e g , pohtIcal and other affihatlOllS, and property), meamng
those characterIStics for whIch there 15 the possIbility that one can change them by
hIs or her own will

Snmlar proVISIOns of autonomous nature can be found m both the ConstitutIOn of the
FederatIon Bill (ArtIcle 2 (1) (d» and the ConstitutIon ofthe RS (ArtIcle 10)

However, the ImmedIate aIm cannot JustIfY a prohIbIted dIstmctIon DISCnmInatIon IS very
often hIdden behInd prOVIsIons that appear neutral or objective because they apply to
everyone In assessmg such measures, one should constantly bear m mmd that the equahty
cannot only be formal but must also be real, mearnng that equal standards cannot apply to
unequal SItuations

Contrary to the ImpermIssIble dIstmctlOn (also known as dlScnmmatIon), perffilSsible
dlstmctions are not only accepted, but are also m some cases requrred by human nghts
prOVIsIons For mstance, ArtIcle 6 of the International Covenant on CIVIl and PohtIcal
RIghts, and III many national laws, prohIbItS the executIon of the death penalty agamst a a
pregnant woman or a Juvemle CItIZenshIp IS also a pefffilSsible dl5tmctIon, though It IS an
attnbute gamed not by one's own will, but by ongm or bIrth Dl5tmctlOns on the basIS of
personal characterIstICS are also permISSIble, regardless of whether they are mnate or
gamed If someone IS favored because ofhlSlher talent, mtelhgence, educatIon, and If these



• ako lma legltlman cll], 1

• ako Je razurnno,

RazhkovaI1]e moze bIt! dopusteno

• ako Je obJektlvno,

ZastIta hudsklh pr'lva u oblasti radmh odnosaMt.-uunarodna plaVna grupa za hudska prava

• ako pOstO]1 ploporClOnalna veza Izmedu cl1Ja kOJ1 se zeh POStlCl 1 sredstava
kOJa se upotreblJavaJu u tu svrhu

• Po Ulodemm obllJezJlma (rasa, bOJa, pol, naclOnalno I socIJalno pOflJeklo,
rodenJe ltd), dakle po osobrnama IJudskog blca kOJe one uglavnom ne stIce
svoJom volJom I ko]e ga erne pnpadmkom neke SIre grope protlv kOje Je
dIsknmmacIJa zapravo I upravl]ena

• Po steeemm obllJezJlma (polIt!cka I druga uVJerenJa lIt Imovma), dakle ona
obtlJezJa za kOJa pOStOJI mogucnost da Ih eovJek svoJom volJom IZrnI]em

UilVanje prava 1 sloboda predvlaenzh u ovom clanu liz u meaunarodnzm
SpOi azumlma navedemm u Aneksu I ovog Ustava, oSlgurano je SVlm
llclnw u Bo.sm 1 Hercegovlm bez dl~krImznaClJe po bIlo kOjem osnovu
kao sto Ie pol, rasa, bOja, jezlk, Vjera, POlltlcko I drugo mZ5ljenje,
naclOnalno III wC1jalno por1jeklo, povezanost sa naclOnalnom manjznom,
lInOVzna, roaenJe III neb drugz status

Pravo na nedlsknmmaCl]U, kako ]e defimsano u navedemm dokumentlma Je, dakle,
samostalno pravo OvakVlm fOlTI1uhsaDJem se dlSknmrnaCIJa zabranJu]e u u svakoJ
oblastI ko]u dlzava uredu]e Dakle, ako Je drzava pnhvatI1a navedene mstrumente, onda
mora postovatI zaht]eve postavlJene u nJIma

Ustavom Bosne I Bercegovme, clanom 2 (4), dIsknmmacIJa Je zabranJena na slJedecl
nacm

Shene odredbe, kOJe su takoder autonomne pnrode, nalazJ.mo I u ustavlma FederacIJe
BIB (el 2 (1) Cd» I Repubhke Srpske (el 10)

2 RazhkovanJe nasuprot dlsknmmaClJI

2 1 Osnov dlSkrImmaclJe moze bIti

22 Dopusteno razhk1tvanJe

Medutim neposredm cII] ne moze opravdati zabran]enu razhku DIsknmmacIJa se cesto
kriJe lza odredaba kOJe IzgledaJu obJektlVne Jer Jednako vaze za sve U proCJem OVakvlh
mJera treba stalno lmatl na umu da Jednakost ne moze bitl sarno formalna, nego mora
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2 3 DIrect dlscnIDmatlOD

:f(

53 Hoffinann Judgment of23 June 1993 SerIes A no 255-C,from Gomlen et ai, Law and PractIce ofthe
European ConventIOn, supra note 24, p 352-353

attnbutes are requrred m gIven crrcumstances, or If someone IS neglected m certam
SItuatIOns because of luslher crurunal record, generally It could not be asserted that tlus
constitutes dIscrrmmation
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DIscnmmatIon IS "drrect" when there IS no doubt as to why an un]ustrliable dIstmctIon or
preference between mdIVIduals or groups IS made Clarrns that legally sanctIoned
dIstmctIons Of deCISIOns of state organs are not dIscrrmmatory because they lack
dIscnmmatory mtent or are not based on prolubited grounds can nonetheless be questIOned
when the effect IS dlscrlffilllatory

Some mtematIonal documents exphcltly prOVIde for preferentIal categones under certam
condItIons For example, the Conventwo 00 the EbIDmatlOo of AU Forms of RacIal
DIscnmmatlOo prescnbes m ArtIcle 2(2)

The InternatIonal Covenant on EconomIc, SocIal and Cultural RIghts contaIns proVISIons
prescnbmg "specIal measures" or proVIdmg "specIal protectIon" to mothers before and
after cluldbIrth, as well as protectmg chIldren from econotnlc explOItation

States PartIes shall when the CIrcumstances so warrant, take m the SOCIal,
economIC, cultural and other fields, special and concrete measures to
ensure the adequate development andprotectIOn ofcertam raCIal groups or
mdlvzduals belongIng to them for the purpose ofguaranteemg them the full
and equal e17Joyment of human rIghts and fundamental freedoms These
measures shall m no case ental! as a consequence the mamtenance of
unequal or separate nghts for different racIal groups after the ObjectIves
jor whIch they were taken have been achIeved

ThIS ArtIcle, thus, InStIgates the states to undertake the measures whIch would enable the
dIscnmmated groups or mdIVIduals to acIneve the same level of development and to fully
and equally enJoy all human nghts and fundamental freedoms These measures, among
other thmgs, mclude gIvmg preference to these groups or mdivIduals, but only untIl the
stated aImS are realJzed ThIs IS called posItive dIscrurunatIon or affirmatIve actIOn

In some cases tIns Issue IS very sImple, because the dIspute between the State and the
mdIvldual can be reduced to the questIon of whether or not the treatment of the mdiVIdual
was based upon one of the proInbIted grounds TIns can be illustrated by a case of the
European Court ofHuman RIghts m wInch the applIcant, a Jehovah's WItness, claImed that
the Austnan courts refused her custody of her chIldren solely because of her rehgious
affihatlOn The government, on the other hand, c1alIDed that the deCISIon was based on
protectmg the mterests of the clnld After recollSidenng the case and the deCISIOns of the
Austnan courts, the European Court concluded that the final deCISIon had taken mto
account the apphcant's relIgIOUS affihatIon, meanmg that she had been dISCrImInated
agamst 53 ThIs was clearly an example ofdrrect dISCflIDlnatIon



2 3 Dlrektna dlsknIDmaclJa

bltl 1 stvarna, sto ZnaCl da se ne mogu pnmjenjlVan jednaka mjenla na nejednake
sltuaClJe

Medunmodm pakt 0 ekonomsklm I soclJalmm plavlma lma odredbe kOjrna prOplSUje
pleduzlmanJe "specljalmh mjera" III pruZanje "speclJalne zastlte" majkama pnje 1nakon
radanJa dJcteta, te dJeCll mladlma radl zastlte od ekonomske eksploataClJe

Neb medunarodm dokumentl lZl1CItO predvldaJu davanJe prednostl odredemm
kategoflJama pod odredemm uslovlma Tako npr KonvenclJa 0 ukIdanJu sVlh obhka
rasne dlsknmmaclJe u elanu 2(2) proplsuJe

Zastlta hudskIh prava u oblasti radmh odnosdMul11n<lrudna pra\na grupa za hlldska playa

Drzave .stwnke preduzet ce ako okolnostl to zahtljevaju, na socljalnom,
ekonomskom kulturnom I ostallm poljlma, posebne I konkretne mjere za
odgovaJ ajuce oSlguran;e razvoja III zastlte odreaemh rasmh grupa III
pOjedmaca kOjl pllpadaju tIm grupama, u svrhu garantovanja, punog I

jednakog uzzvanja ljudsklh prava z osnovmh sloboda Te mjere ne mogu
m u kom slucQ}u lmatl za 1ezultat odrzavanje nejednakzh liz posebmh
prava za rasne grupe nakon sto su postlgnutl clljevi zbog kO]lh su te
mJel e bzle preduzete

Za razhku od nedopustenog razhkovanJa (poznatog 1 kao dlSknmmaclja), dopustena
razlIkovanja su ne sarno dozvoljena, nego su nekada cak I proplsana normama 0

ljudskIrn praVlma Na pnmjer, clan 6 Medunarodnog pakta 0 gradansklrn 1 pohtlcbm
plaVlma kao I mnogl naclOnalm zakom, zabranjuje lZVrSenje srnrtne kazne nad
maloljetmm llcern III trudnom zenom Drtavljanstvo je, takodjer, dopustem nacm
razhkovanja, lakO je one osobma kOja se stIce bez sopstvenog utlcaJa, porlJeklom lIt
rodenjem U dopusteno razllkovanje takoder spada 1 razhkovanje zbog cOVjekOVlh hcmh
osobma, bez obzlra Jesu 1I one urodene lh stecene Ako neko doblJa prednost zato sto je
talentovan, mtehgentan, obrazovan ltd, ate osobme su potrebne u datlm okolnostlrna,
lh ako je neko zapostavljen u odredemm sltuacljama zato sto je knvlcno kaznjavan,
onda se ne bl moglo reCl da se radIo dlsknmmaCljl

Kod dlrektne dlsknmmaclJe nema mkakve sumnJe zbog cega drzava pravl razhlku medu
IJudlma III grupama TVldnJe da pravno sankclOmrana lazhkovanJa III odluke ddavmh
organa msu dlskummatorm, buduCl da 1m nedostaJe dlsknmmatorna namJera 111 buduCI
da msu bazlram na zabranJemm osnovama, mogu lpak bIt! dovedene u pltanJe ako Je
nJIhov efekat dlSlmmll11fa.Jucl

OvaJ clan, dakle predvlda 1 potlce drzave da predUZlmajU mJere kOJlma ce grupama lh
pOjedlllClrna kOJl su bIll u nepovoljnom polozaJu U odnosu na druge omogucltl da
dostIgnu lStl mvo raZvoja 1 da UpotpunOStl Jednako uZlvaJu sva ljudska prava 1 osnovne
slobode Te mjere, lzmedu ostalog, podrazumlJeVajU 1 davanJe prednostl tIm grupama III
pOJedmcIma all sarno do postlzanJa navedemh cllJeva Ovo se naZlva pozltlvnom
dlsknmmaclJom Ih afirmatlvnom akcljOm
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2 3 I How to prove dIscnmmation

I Show there has been a difference In treatment

11 Show thIS difference m treatment had an adverse effect on the mdIVIdual

III Show that thI'; adverse dIstmctlOn was not based on reasonable and ObjectIve crzterIa,
but was due to a prohIbIted characterIstIc
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Where a dIfference m treatment IS found, one must also show that they have suffered some
harm or that there has been a loss as a result For example, has the mdividual been demed a
fIght because of the dIfferent treatment, or been prevented from exercIsmg a guaranteed
nght?

The crrcumstances m which the alleged dlscrlffiIDatlon occurred must then be conSIdered m
an analogous pOSItIon Thus, the person who clauns that s/he was dlscnmmated agamst
must show that mS/her SItuatIon (or the SItuatIon of people hke hun/her) IS slffil1ar or
comparable to that of others from the group WIth which he/she IdentIfies and who enJoy
more favorable treatment

The standard for provmg dIrect dlScnmmatIon mvolves comparmg "lIke wIth lIke", e g, the
treatment ofa man With a treatment ofa woman, the treatment ofa member of one pohtlcal
party With the treatment of a member of a dIfferent pohtlcal party, the treatment of a
member of one ethruc group With the treatment of another ethnIc group Indrrect
dlscnmmatlOn may take a slffil1ar form, although the concern IS With the dIsparate lffipact of
a proVISIon on comparable groups, Ie, comparmg hke effect to hfe effect

However, there are cases when It IS not easy to determme the real reasons for dIfferential
treatment In these cases, partIcularly where a statute or pohcy may appear non
dIscnmmatory on Its face, one must clearly prove the eXIstence of a motive hidden behmd
the OffiCIal explanatIon, proof of which may be found m the dIsparate Impact of the
prOVISIon Itself This IS often very dIfficult to prove

One must then, prove the eXIstence of the preferential treatment, whIch usually IS not
dIfficult PreferentIal treatment occurs, for example, where an obhgation eXISts to proVide
serVIces free of charge, or other actIons of the State or Its bodIes wlnch are hannful to an
mdiVIdual However, dIfferent treatment can occur also m the demal of opportumtIes
otherWIse prOVIded to all persons

As dIscussed above, certam allowable mstmctIons may not nse to the level of prohibIted
dlSCfImlllatIon, e g , bemg fired for bemg less effiCIent at one's Job than a sImIlarly SItuated
mdlVldual Thus, a person clalffilllg dISCrImmatIon must show that they were dtfferently
treated because of a prohibIted charactenstIc (e g , ethmclty, pohtIcal affiliatIon, gender)
They must also show that there was no other objectIve and reasonable basIS for the
dtfference m treatment



2 3 1 Kako dokazatl dlsknmmaCIJU

II Pokazatz daJe ova razlzka u tretmanu Imala nepovoljan ucmak na pOJedmca

Pokazatl do postoJl razlzka u tretmanu

53 Presuda u slucaJu Hoffmann od 23 JUlla 1993, SenJa A br 255-C, od GOllIen I druglh, Pravo I praksa
Evropske konvenclJe, supra nota 24, str 352-353

Zastlta hudsklh prava u oblasti radmh odnosaMedunarodna piavna grupa za hudska prava

Ako postOJI razhka u tretlranJu, mora se pokazatl da je zbog toga pretrplJena neka steta
III da It Je bIlo gubltaka kao poslJedlca tog razllcltog tretlranJa Na pnIl1Jer, da 11 Je neko
zbog razhcltog tretuanJa IzgublO neko pravo III Je spnJecen u ostvanvanju nekog
garantovanog prava?

Zatlm treba dokazatl postoJanje razlICitog tretmana, sto u najvecem broJu slucaJeva mJe
tesko RazllCit tretlnan se moze ogledat!, npr u obavezl pruzanJa besplatmh usluga, III
neklm drugim djelovanJuna drzave I nJemh organa kOja ldu na stetu nekog llca
Medutnn, lazhclt tretman moze postoJatl I kao uskraclVanje mogucnostl ko]e su date
illugima

Okolnostl u kOJlma se desiia navodna dlsknmmmacIJa moraJu se, zatIm, posmatratl u
analognoJ sltuacIJI Dakle, onaJ ko tvrdl da Je dlsknmmrran mora pokazatl da Je
nJegova/nJena sltuacIJa (lh sltuacIJa IJudl poput n]ega/nje) shena III analogna sltuacIJI
~Udl u glUpl s kOJom se IdentlfikuJe, a kOJI uZlvaJu povolJmJI tretman

Osnova za dokazlvanJe duektne dlsknmmaclJe Je poredenJe "shcnog sa sIIemm", npr
tletuallje muskarca sa tletlranJem zene, tretuanJe clana Jedne pohtleke stranke sa
tletlranJem clana druge pohtlcke stranl<:e, tertlranJe clana jedne etmeke grupe sa
tletlrat1Jem clana druge etmcke gI upe Indlrektna dlsknmmacIJa moze lmati shcan obhk,
lakO Je mteres vezan za neplOpOlclOnalnost poslJedlca odredbe na uporedne grupe, 1 e
poredJenJe efekta sllcnog sa efektom Zlvota

U neklln sluCaJeVlma, ovo pltanJe je vrlo jednostavno, Jer se spor lzmedu drzave I

pOjedmca SVOdl na pltaIlJe da II Je razIIclt tretman pOjedmca ZaIsta zasnovan na nekom
od Zablanjemh osnova PnmJer za ovo moze bIt! predmet sa Evropskog suda 0 IJudskul1
plavlma, u kOJem le aphkantlca, mace Jehovm sVjedok, tvrdlla da Je odluka austrljsklh
sudova da JOJ ne dodlJele starateljstvo nad dJetetom donesena lsklJuCIVO zbog nJenog
lehglJskog opledJelJenJa Vlada Je, medutlm, tvrdlla da Je takva odluka donesena
IsldJuCIVO llnaJucl u vldu mterese dJeteta Nakon razmatranJa predmeta 1 odluka
austllJsklh sudova, EVlOpskl sud Je zaklJUClO da Je konacna odluka bIla donesena
ImaJucl u vldu rehglJsko opredJelJenJe apllkantlce, te da Je stoga apllkantlca blla
dlsknmmlrana)3 OVO Je oelt pnmJer dlrektne dlsimmmacl]e

Medutlm, Ima slucaJeva kada mJe Jednostavno raznjeSIU spor oko stvarnog razloga
lazhCitog tretmana U tIm slucaJevlma, posebno u slUCajeVlma gdje se statut I pohtlka
cme nedlsimmmatormm, neophodno je jasno dokazatl da u pozadmi neke sluibene
odluke pOStOJI nekl sknvem motlv, dokaz kOJI se moze pronaci u neproporclOnalnostl
poslJedlca same odledbe To Je cesto vrlo tesko dokazatl
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11 Labor laws

1 IntroductIOn

In thIS section, we analyze the compatibility of these domestIc laws WIth mternatIOnal
human rIghts and employment standards

The SItuatIOn ofemployment rn Bosma and Herzegovrna IS qUIte comphcated gIven the lack
of a law at the national level, and the eXIstence of dIstmct entIty level labor laws rn the
FBIH and m the RS
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2 4 Indirect discrimmatlOn

Even where reasonable and ObjectIve grounds for the dIfference m treatment eXIst, the act
may have mvolved rndlfect dIScnmmatIOn Indlfect dIscnmmation results from legISlatIon
or practice that does not m Itself mclude the prolubIted grounds for dIScnmrnatIon, but
produces nonetheless dISproportIOnate or harmful consequences for members of certarn
groups Thus rnstead ofcompanng "hke WIth hke", one must look at the substantIve effect
ofa polIcy or decIsIon Ifa pohcy or deCISIon has the effect ofpreventrng more members of
one group from exerclsmg thelf nghts than members of another group, the result IS a
"dIsparate Impact"

An example of mdlfect dIscnmmatlon IS a Job advertIsement that excludes smgle parents as
potentIal candIdates Such a case would rndlfectly dIScnmmate agaInst women Although
It would exclude men who are also smgle parents, there would be more women than men
who would be affected Thus, the mdlfect consequence would be a dIscnmmatory one
agarnst women

Tlus form of rndlfect dlscnmmation should not be confused WIth another form wluch can
arIse when an mdiVIdual suffers the VIOlatIon ofa nght because of the actIVIties of someone
WIth whom he/she IS assocIated (e g the dISmISsal of or faIlure to hrre a spouse because of
the pohtIcal actIVItIes or ethnIc group oflus/her mate)

A new FederatIOn labor law has been m process and ItS :final passage has been expected
smce summer 1998 For tlus reason, we reVIew the prOVISIOns of tlus new law rn tlus
manual In the RS, the Law on Labor RelatIOns IS m force (the most recent, amended
verSIon IS from November 1997 - Officral Gazette ofRepubbka Srpska No 36/97)

v. ANALYSIS OF DOMESTIC LEGISLATION FROM THE

PERSPECTIVE OF INTERNATIONAL HUMAN RIGHTS

STANDARDS



2 4 Indlrektna dlsknmmacIJa

U ovom dljelU maten]a1a zeIImo anaIIzuatl usk1adenost spomenutIh domaClh zakona sa
medunarodmm standardima u oblasti radmh odnosa

III Pokazatl da ova negatlvna razllka mJe zasnovana na razurnmrn 1 obJektlvmrn
k1"ltelljlrna, veeJe rezultat zabranJemh obll;ei]a

Ovu vrstu mdlrektne dlsknmmacIJe ne treba mljesatl sa drugom formom kOja poStOJl
kada Je pravo pOJedmca prekrseno zbog aktlvnostl nekoga skIm Je taj pOJedmac
povezan (npr otkazjednom supruzmku zbog polItlckIh aktlvnostl drugog I sl)

ASPEKTA

LJUDSKIH

Zastlta hudsklh prava u oblasti radmh odnos'l

ANALIZA DOMACEG ZAKONODAVSTVA SA
MEDUNARODNIH STANDARDA ZA ZASTITU
PRAVA

Medunarodna pravna grupa za hudska prava

Cak I kad postoJe razumm I obJekt!vm teme1Jl za razItclt tretman, to moze UklJUClvatl
mdllektnu dlsknmmaCIJU Indrrektlla dlsknmmaCIJa Je rezultat zakona lIt prakse kOJI
saml po sebl ne uk1JucuJu zabranJenu dlskImunaCI]U, all ImajU disproporClOna1ne Ib
stetne poslJedlce lla pnpadmke odredemh grupa Dak1e, umjesto poredenJa "shcnog sa
sbcmm", moraJu se pogledatl sustmske pos1Jedlce odredene odluke III pohtIke Ako
pobtlka Ih od1uka ImaJU za efekat spnJecavanJe VIse pnpadl11ka Jedne grupe da vrse
svoJe pravo nego pnpadl11ka druge grupe, rezu1tatJe "neproporclOnalnost pos1Jedica"

Kao sto Je vec spomenuto, odredene pnhvatlJlve razhke ne dosefu mvo zabranJene
dlS1GlmmaclJe kao sto Je npr bIt! otpusten zbog manJe sposobnostl na pos1u, u odnosu
na drugog uporedbenog po]edmca U sheno] situacIJl Stoga osoba kOla tvrdl da ]e
dls1mmlmrana mora pokazatl da se prema nJoJ drugacIJe ponasa zbog zabranJemh
obhJezJa (npr etmekog p0l1Jek1a, POhtlCkog opredJelJenJa, pola) Takode mora pokazatl
da mJe postoJa1a l11kakva obJektlVna 1 razumna osnova za razlICit tretman

OCigledan pnmJeI mduektne dlsknmmacIJe blO bi npr oglas za radno mJesto UkOJem bi
staJalo da se kao kandIdat1IsklJucuJu samohram lOdltelJI Ovdje bi se vrlo lako mog1o
radltl 0 dlsknmmaC1JI zena, buduCI da bl takav us10v mdllektno VIse stetlO zenama Iako
se na takav oglas ne bi mogh pn]avltl m muskarci kOJI su samohram rodlte1JI, lma
mnogo VIse samohranlh maJkI nego samohramh oceva kOJI bl bIb IsklJucem Dak1e,
mdirektna posljedlCa bi blla dlsknmmacIJa zena

v

1 Uvod
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2 1 FederatIOn BIB

1 2 PrIvatizatIOn and labor relatIOns

2 ProhibitIon of dlscrimmatIon

In the proposed draft of the FederatIon labor law, the prohIbltton of dISCrtmmatIon IS
mcorporated m Article 5 as follows
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Human Rlgbts Protections ID Labor RelationsInternatIonal Human RIghts Law Group

A person seelang employment, as well as a person who becomes employed,
shall not be dIscrImmated agamst on the grounds of race, color, sex,
language relzglon, polztlcal or other OpinIOn, natIOnal or soczal ongm,

54 OSeE Human RIghts Department, Briefing Paper on PrivatIzatIOn m Bosma and Herzegovma (22
March 1999), p 5
55 ibid

There IS also the problem of prIvattzatIon and ensurmg that soctally-owned enterprIses
properly transfer the nghts and benefits accrued by employees to the new prIvate owners
As mentioned above there IS no dedIcated system or clear and effecttve mechanISm by
whIch an employee of a foriner SOCially-owned enterprIse can pursue a clann agamst the
new prIvate owner(s) ThIs IS a serIOUS problem for the many workers currently mvolved m
labor dISputes The absence of such a mechanISm Impacts on nghts accrued over many
years of work, smce It allows the new employer to dIsregard the years pnor to the transfer
of ownershIp In accordance wIth the European ConventIon for Human RIghts, the State
has the oblIgation to ensure a farr hearmg m the CIVIl rIghts of ItS CItIZens, mcludmg m the
context of labor relatIOns (ArtIcle 6) 54 Among the soluttons to thIs problem currently
under dISCUSSIon IS the proposal that the EntttIes assume the lIability for employment claImS
agamst the SOCially-owned compames WhIle this would facilitate the pnvatIZatlon of
enterprIses that nnght otherWIse be bankrupted by outstandmg employment-related clanns,
undoubtedly the EntItles will also have problems findmg the necessary resources 55 The
Framework Agreement on PrIVatIZatIon of EnterprISes and Banks m Bosma and
Herzegovma requIres both EntItIes to adopt non-dIScrtmmatory legIslatton m the process of
prIVatIZatton (ArtIcle 3)

Regardless of the protectIons proVIded m the labor laws themselves, these protectIons often
go ururnplemented m practIce, m large part because of dysfunctIOnal enforcement
mecharusms at all levels of government For example, court cases can drag on for years
(e g , m the Federation some courts have claImed they cannot deCIde cases because there IS
no labor law m place), admmtstratIve bodIes for complamts or other worker nghts (e g ,
Workers' CouncIls) are often pohtIcally controlled, and dIscIplmary decIsIons go
ururnplemented Furthermore, the lack ofa law on the state level to regulate labor relatIons
along wIth the nnplementmg mstruments ill admuustratIve and JudIcIal arenas throughout
the entIre terrItory IS a sIgruficant defiCIency ill human nghts protection

In the sections above, we presented the mternatlonal standards for the protectIOn of human
fIghts The prohIbItton of dISCrInnnatton IS one of the most Important, as eVIdenced by ItS
mcluslOn m most Ifnot alImtematIonal documents



12 PnvatlzacIJa I radm odnosl

54 OSeE ov odjel za Ijudska playa, mformaclje 0 pnvatlZaCljl u BtH (22 03 1999), str 5
,5 IbId

SltuaClja u BIH Je, kada su u pltanJu radm odnosl, pnhcno komphkovana S obzlrom da
ne postojI zakon na mvou BIH, vee Zakon 0 radu za podrucJe FBIH, te Zakon 0 radmm
odnoslma Repubhke Srpske

U FBIH u toku Je proces donosell]a novog Zakona 0 radu, clje se konacno donosenJe
ocekuje JOS od Ijeta 1998 godme, pa cemo zbog toga odredbe ovog zakona 1 razmatrati u
ovom pmucmku U RepublIci Srpskoj je na snazi Zakon 0 radmm odnOSIma (naJnovlja,
dopul1Jena VerZljaJe IZ l10vembra 1997 godme - Sluzbem Glasmk Repubhke Srpske br
35/97)

Zashta hudsklh prava u oblasti radmb odnosaMedunarodna pravna gJupa za hudska prava

1 1 Zakom 0 radu

CltajUCI tekst zakona oba enhteta, te posmatraJucl nJIhovu prunJenu kroz praksu, mogio
bi se reCI da se hez obZ1ra na snagu pruzene zastite IJudskIh prava u OVlm zakomma, ta
zastlta u stvarnostl ne vIdl, Jer zapravo ne funkclOmsu drzavm orgam kOJI hI trebah da
splOvode ove zakone na svoJlm razmama Tako, na pnmJer, sudskI sluCa.Jevi mogu
tUljati godmama (na pnmJer, u FederaclJI nekl SUdOVI tvrde da ne mogu nJeSltl slucaJeve
zbog toga sto mJe donesen zakon 0 radu), admlmstratlVna tIJela za zalbe III druga prava
radmka (na prllTIJer, radmcka vlJeca) su cesto pOlItiCkl kontrolIrana, a dlscIplmame
odluke se ne sprovode_NadalJe, kao znacaJan nedostatak za zastitu 1.JudskIh prava u ovoJ
oblastI uopste Je, zapravo, nedostatak Zakona 0 radu na mvou drZave Bosne 1

Hercegovme, CIJe bi se odredhe odnoSlle na cIJelu tentonJu, a kOJIm bi se reguhsah
osnovm postulati IZ ove oblastI, kao 1 prateci mstrumentanj kOJlm bi se oSlguralo
sprovodenje ovog zakona 1 to kako za organe uprave, tako 1 za sudske organe

Takoder, u procesu pnvatlzacIJe problem Je u pruzanJu mogucnostI radmclma, da u
tranzlcIJI drustvemh preduzeca u pnvatna, se Izvrsl I pravllan transfer sVlh nJlhovlh
prava kOJa su do tada stekh Kao sto Je spomenuto, ne pOStOjl, poseban, Jasan 1 efikasan
sistem zastlte, po kOJem osoba zaposlena u bIvsem drustvenom preduzecu moze POdlCl
tuzbu protlV novog pnvatnog vlasmka Ovo predstavlJa ozbIlJan problem za mnoge
ladmke trenutno umlJesane u radne sporove NepostoJanJe takvog mehamzma utlce na
playa stecena tokom dugog mza godma rada I omogucava novom poslodavcu da
zaneman godme rada pnJe transfera vlasmstva U skladu sa Evropskom konvenclJom 0

IJudsklm praVlma, drzava Je duma da omoguci pravednu Istragu u veZI sa gradanskIm
plavlma, uklJucuJUCI u kontekst 1 radne odnose (clan 6) 54 Medu rJesenJIma ovog
problema 0 kOJem se tlenutno raspravlJa nalazl se 1 pnjedlog da entltetl preuzmu
odgovomost za tuzbe 0 zaposlJavanJu protlv drustvemh pleduzeca lako bi ovo olaksalo
pnvatIzaCljU preduzeca kOJa bl U protlV11om pala pod stecaJ zbog tliZbl u veZI sa
zaposlenjem, entitetI bi bez SUlTInje Imall problema U pronalazenJu potrebruh resursa 55

Okvllm sporazUlTI 0 pnvatizaCIJI pleduzeca 1 banaka u Bosm 1 HercegovmI zahtiJeva ad
oba entlteta da usvoJe nedIsknmmatomu regulatlvu u procesu pnvatlzacIJe (clan 3)
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Further dtscrnnmatIon on the baSIS ofsex IS found m Article 52 ofthe FBtH Labor Law

property birth 01 other status, membershlfJ or non-membership m a
political party, membership or non-membershIp m a trade Union, and
phY<Jlcal or mental disabillty

In applymg ArtIcle 5, attentIon should be gIven to ArtIcle 35, whIch prohIbIts women from
workmg the "rught shIft" As dIscussed under ArtIcle 8(4) of the European SOCIal Charter,
tIus sort ofprohJbItIon IS dIscrnnmatory

Indeed, ArtIcle 35 dIrectly dIscrnnmates agamst women, vIOlatmg not only mternatIOnal
standards, but also ArtIcle 5 of the FBill Labor Law Itself We consIder ILO ConventIon
No 89 to contam dIscrnnmatory proVISIOns as well (notably ArtIcle 3)
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Human RIghts Protections 10 Labor RelationsinternatIOnal Human RIghts I aw Group

The mtent of thJs artIcle IS to proVIde protectIon agaInSt a broad spectrum of forms of
dIscrnrunatIon However, It should be noted that several sIgmficant attnbutes are Ill1ssmg
from thIS artICle Perhaps the most cntIcal- partIcularly m Bill today - IS age, whIch could
lead one to conclude that dIscrnnmatIon on thIs ground would be tolerated Also absent IS
an express prohIbItIon ofdIscrnrunatIon on the baSIS ofmantal status

Women can not be ordered to, nor hIred for, specifically hard phySIcal
work underground work or work under wate!, or any other work that,
consldermg theIr psycho-phYSIcal charactenstIcs, endangers thell Ilfe and
health

The prohIbItion m paragraph 1 of thIS ArtIcle does not refer to women
performmg managerwl labor, work m health and socwl aSSIstance,
students mterm and volunteers who, durmg educatIOn or vocatIOnal
frammg, must spend tlme m underground mmes as well as to women who
must enter underground mmes m the executIOn ofnon-phYSIcal work

ArtIcle 35 applIes only to women m mdustry, and does not affect women performmg
managenal or techrucal work, m health or SOCIal servIces, or to employers whose only
employees are faIllIly members The prolnbltIon of women workmg at mght can be
overcome m the so-called mterests of the FederatIOn, subject to consent of the FederatIon
Labor Mmlster, after consultation WIth trade uruons and employers What's more, women
can be ordered to work the rught shIft WIthout theIr consent, If It IS deemed necessary due
toforce majeure, or to prevent rapId detenoratIon ofraw matenals In such cases, relevant
organs of the cantons e g , the Cantonal Labor Inspector, must also be notIfied WIthIn 24
hour') of Its ImpOSItIOn If the Labor Inspector establIshes that such rught work IS not
essentIal 1 e , that neIther force majeure nor damage to raw materIals IS threatened, the
rught work must be prohIbIted

ArtIcle 35 appears to be modeled on ILO ConventIon No 89 concernmg NIght Work of
Employed Women m Industry, m whJch one can find the same elements, WIth one
exceptIOn ArtIcle 35 uses the term "mdustry" m so general a sense Smce the maJonty of
women m the FBill work m the text:tle mdustry, whJch IS a 24-hour mdustry, the
apphcatlon of thIs ArtIcle eIther renders the work ofmany women illegal, or the functlonmg
ofthe textile mdustry greatly comproIll1sed



2 1 FederacIJa niH

U predlozenom tekstu Zakona 0 radu FBIH, ovaJ standard Je lllkorponran u clan 5,
kOJlm se kaie

U prullJelll clana 5, treba obratItI paZnJu na clan 35 kOJI zabranJuJe nocru rad zena Kako
Je obJasnJeno 1 u clanu 8(4) Evropske socIJalne pove1.Je, ova vrsta zabrane Je
dlsknmInnaJuca

U dosadasnJem tekstu smo detalJno obradlh ovaJ, Jedan od na.JznacaJruJlh medunarodruh
~tdnddrdd Zd Zd~tltu IJud~klh prava Zabrdlla dl~knmlllacIJe Je Jedan od naJvazruJIh sto Je
vldlJlvO IZ nJegove zastup1.Jenostl u veclru ako ne 1u sVlm medunarodlllm dokumentuna

Zastlta hudskIh prava u oblasti radmh odnosaMedunarodna mavna grupa za hudska pra"a

2 Zabrana DISkrImmacl)C

Ovako fonnullsanom odredbom se zelJelo PruZltl zastItu od dlsknmmaCIJe u sirokom
spektru Ipak, potrebno Je pflmIJetItl da Jedno, danas u Bosru I Hercegovllli vJerovatno
naJznacaJlllJe, svoJstvo lllJe obuhvaceno OVIm clanom, a to Je starosna dob, sto bl moglo
dovestl do zakl]ucka da dIsknmmaclJa po ovom osnovu lllJe zabranJena Takode, ne
pOstOJl III lznclta zablana dlsknmlllaClJe na osnovu bracnog stanJa

LIce kOje trail zaposlenje,kao lbce ko]e se zaposll, ne moie bltl stavljeno
u nepovoljnzjl poloiaj zbog rase, bo]e koie, pola, ]ezlka, Vjere, polltlckog
III drugog mIfljerya, naclOnalnog III socljalnog porljekla, Imovnog
:,tanJa, lOaenja lb kakve druge okolnostl, clanstva liz neclanstva u
polztlckoj strancI, Clamtva liz neclanstva u SzndlkatU, te fJelesnzh 1

dusevmh poteskoca

Zmsta cltaJucl KonvenclJu MOR-a br 89 0 nocnom radu zena zaposlemh U llldustnJI
naCI ce se elementI kO]I su ugradem u clan 35, alI sa ]edmm nedostatkom U Clanu 35
suvlse Je generalno naveden PO]aID "llldustnJa" Ovo lZ razloga sto Je kod nas mahom
naJvlse zena zaposleno u npr tekstI1noJ llldustrl]1, kOJa radl 24 sata dnevno, clille
pnmJenom ovog clana rad mIl0glh zena postaje nelegalan, Ih se uvehko ugrozava
funkclOmranje tekstI1ne mdu~tnje

Clan 35 se OclnOSl sarno na zene u llldustnJI, te se ne OdnOSl na zene kOJe obavl]aJu
menadzerskl III tehlllckI posao, na zene u zdravstvu 1 soclJallllm sluzbama, 111 na
poslodavce elJI su Jedml zaposlelllci clanOVI poroillce Zabrana nocnog rada zena se
moze prevaZICI u takozvanom mteresu FederacIJe, liZ uslov saglasnostI federalnog
mlrustra rada, a nakon konsultaclJa sa smdlkatlilla I poslodavclma Stavlse, zenama se
moze naredltI rad u nocrum smJenama bez nJlhove saglasnostl, ako se to bude smatralo
neophodno lZ razloga VIse sIle, lh radl sprlJecavan]a lapldnog propadan]a slrovmsklh
matenJala U takvlm slucaJevlma, lelevantru organl kantona, na pnmJer kantonallll
1l1spektor rada, takode mora bltl obavlJesten naJkasruJe 24 sata od donosenJa naredbe
Ako 1l1spektor rada utvrdl da takav nocru rad ruJe neophodan, odnosno da ne pOstOJl
opasnost ill od VIse sI1e rutl opasnost od ostecenJa SlrOVlna, nocru rad se mora Zabrallltl
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22 Repubbka Srpska

The RS ConstItutIon guarantees protectIon from dIScnmmatIon ArtIcle 10 states

However, thIs Important non-dIscnrntnatIon proVISIon IS not mcluded m the RS
Employment Law, whIch IS among ItS major faJ1mgs Even more sIgruficantly, the Law
gIves to certam categorIes ofpersons preferences m employment over others For example,
Article 9 proVIdes that pnonty m employment IS eruoyed (m the followmg order) by

In addItion qUIte sIgruficantly, there IS no obhgatIOn anywhere m the Labor Law that non
dIScnmmatory proVISIOns be mcorporated mto admIrustratIve procedures and collective
contracts Such measures are absolutely essentIal gIVen the current SItuatIOn m BiH, and
the neceSSIty of brmgmg domestIc laws mto comphance WIth mternatIonal human nghts
standards
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Human RIghts Protections ID Labor RelatIOnsInternatIOnal Human Rights Law Group

The legal restrIctIon m paragraph I on women performmg "any other work" that because of
certam "psycho-physIcal characterIstIcs" specIfic to them, "endangers therr hie and health"
IS overbroad and raIses a number ofquestIOns In general, restnctIOns that apply to one sex
and not the other are subject to stnct scrutmy, and are lIkely to fall the non-dlscnmmatIon
"test" IrutIaI consIderatIon must be gIven to precIsely what psycho-sOCIal characterIstics of
women (dIfferent from men) are at ISsue, and how the work endangers women's hie and
health (dIfferent from that of men) Then too, what specIfic types of work are mcluded,
and who shall specIfy It? If such restnctIons are aImed at protectmg women m pregnancy,
for example, then they run up agamst mternatIonal standards whIch state that, whIle specIal
protectIons of pregnant women are allowed, specIal restrIctIons on the nghts of women on
the grounds of marrIage or materruty are not (see, In partIcular, ArtIcle 11 ofthe Women s
ConventlOn)

1) famIly of deceased members of the RS army, Ifno other member of the household IS
employed,

2) dIsabled war veterans - accordmg to dIsability,
3) demobilized RS soldIers,
4) mdlviduais offiCIally hsted as unemployed for at least two years, If therr pnor

employment was termmated through no fault oftherr own

CItIzens of the Repubbka Srpska shall be equal In theIr freedoms, rights
and dutIes they shall be equal before the law and they shall enJoy equal
legal protectlOn IrrespectIve of theIr lace, sex, language natIOnal orzgln,
relzglOn SOCial Origin, bIrth, educatIon, property status, politIcal and other
belzefs SOCial status and other personal attrIbutes

ThIs prOVISIon of the Law IS diSCrImmatory m that It gIves preference to one group of
CItIZens over others (soldIers, who WIth few exceptIons are men), and It IS not pOSSIble to
establIsh a legItImate purpose for the dIstmctIons Nor are the dlStmctlons JustIfied by or
proportIOnal to the mtended purpose ThIs proVISIon restncts the nght to work guaranteed
by both mternatlOnal standards and the proVISIOns of the RS ConstItution



2 2 Repubhka Srpska

DalJa dlskrlmmaClja na osnOVl polaJe sadrzana u clanu 52 Zakona 0 radu FBIH

Ustav RS Je predvldlO zastltu od sVlh obhka dlsknmmaCIJe I to u clanu 10 kOJl glasl

Medutl111,ovaJ standmd ruJe predvlden u Zakonu 0 radmm odnosl111a sto Je nJegov vehkI
nedostatak Sto Je JOs znacaJmJe, Zakon daJe prednost u zaposlJavanJu odredemm

Zastlta hudsklh prava u oblasti radDlh odnosalVh..dunarodna ptavna grupa za hudska prava

Gl adam Republzke su ravnopravm u slobodama pravlma 1 duinostlma
Jednakl ~u pred zakonom Z UZlVClJU lstU pravnu zastltu bez ObZll ana rasu,
pol jezlk, naclOnalnu pnpadnost, VjerOlSpOVjest, soclJalno pOllJeklo,
loaenJe, obrazovanje, Imovno stan)e, polltlcko 1 drugo Uv)ereYlJe,
drustvem poloza) liz drugo llcno SVO)stvo

]ZZlzetno, zabrana rada lZ stava 1 Ovog clana ne odnosl se na zene ko]e
obavlja]u rukovodece poslove 1 poslove zdravstvene 1 soclJalne zastlte,
studente, pnpravmke 1 volontere kO]l tokom skolovanJa III strucnog
osposobljavanja moraJu dlO vremena provestl u podzemmm dlJelovma
rudmka te na zene kOJe povremeno moraJu ulazltl u podzemne dlJelove
1 udmka fadl obavljanJa poslova kOjl msufizlcke pnrode

Moze se zaklJuCItl da u smlslu medunarodmh standarda, kao 1 clana 5 Zakona 0 radu
FBIH, clan 35 dllektno dlsknmmlra zene Ml smatramo da I KonVenClja MOR-a br 89,
o zablanl nocnog rada za zene, takode, sadrzl dlskrnmnUajuce odredbe (posebno nJen
clan 3)

Zakonska formulacl]a da se zenama uskracuJe bavljenJe "I drugrffi poslovlffia kOJl s
obzllom na nJene pSlhofizlcke osobme, ugrozavaJu nJen Zlvot I zdravIJe", Je preslroka 1

namece broJna pltanJa Opcemto, restnkcIJe kOJe se odnose na pnpadmke Jednog pola a
ne 1 dl ugog podllJezu stnktnom razmatranJu 1 vrlo vJerovatno nece proCI "test"
nedlsknmmaClJe Pocetna razmatranJa moraJu ICI u pravcu preclznog utvrdlvanJa kOJe
tacne pSlhlCko-sOCljalne osobme zene (lazllclte od omh kod muskmaca) su u pltanJU 1

kako rad ugrozava zemn ZIVOt I zdrav1.Je (drugacl]e nego kod muskaraca) Zatlffi, kOJl
speclficru tlpOVI rada su uklJucem I od strane koga ce bIt! utvrdem Ako su ovakve
formulaclJe usmJelene ka zastitl zena tokom trudnoce, na pnmJer, onda su one protlvne
medunarodl1Ull standardlma kOj1 kafu da, dok su posebne zastlte za trudruce dopustene,
posebne lestllkclJe za zene na osnovu braka III matennstva msu (vzdz posebno Clan 11
KonvenclJe °zenama)

'lem se ne moze naredltl, mtl se zena moze rasporedltl da obavlja
nmoclto teske fizlcke poslove, radove pod zemljom III pod vodom, te
dl uge poslove kOjl, s obzlrom na nJene pSlhofizlCke osobme, ugrozavaJu
n]en ZlvOt 1 zdravlje

Takoder, sto Je veoma znacaJno, mgdJe u zakonu ne POStOJl obaveza da se antl
dlsknmmaclOne odredbe eksphcltno uklJuce u pravllmke 0 radu 1 kolektlvne ugovore,
~to Je neophodno u smlslu trenutnog ZlvOtnOg okruzenJa I potrebe uskladlvanJa domaClh
zakona sa medunarodmm standardlma 0 l]udskIm pravlffia
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3 1 FederatIOn BIH

3 1 1 The Law on Labor RelatIons

The fIght to work 18 a fundamental fIght ofevery mdivIdual

Further protectIon for Juverules WIth respect to work IS found m Article 51, whIch states
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A Juvemle may not be deployed to specifically hard phySical work,
underground work or work under water, nor to any other work whiCh,
consldermg hiS psycho-phYSical characteristics, might have a damaglng or
a high risk affect on hiS life, health, development and morals

A Juvenile can not enter mto an employment contract for work which might
endanger hiS health, morals or development

The FederatIOn Minister shall, by specwl regulation, specify the work m
paragraph 1 ofthiS Article

Employment without applying to the Employment Bureau can be
estabhshed by a family member ofan RS Army soldier who was hlfed, or of
a mllitary conscnpt whlle he serves In war umts or other operatIOnal and
mobile RS Army services, if no other person from that household IS

employed

Article 8(3) of the Labor Law also allows for preferences on prohIbIted grounds (sex) It
deals WIth employment WIthout appltcatlon to the Employment Bureau, and also renders
broad possIbilitIes for abuse and dIscrImmatIon

An employee older then 15 and younger then 18 years of age (hereafter
''.Juvenile '') enJoys specwl protectIOn

An employment contract can be made by an mdlVIdual ofat least 15 years
ofage, whose general health IS confirmed by a competent health mstltutlOn

ArtIcles 14, 15, 16 and 17 of the proposed FederatIon Labor Law regulate the form and
terms ofthe employment contract, llllDIDlum age requIrements, as well as the possIbility for
foreIgn cItIZens to enter mto an employment contract

3 RIght to work

Article 15 paragrapllS 1 and 2 prOVIde that

The proposed Labor Law specIfically proVIdes for protectIon ofJuverules m several artIcles
It IS clear from the specIfic need for protectIOn of thIs category of persons and gIVen the
many conventIons on thIs subject (dlscussed m sectIons above), that there 18 an mtent to
bmd states to lllStItute legal proVISIOns ensurmg the most effectIve protectIon to Juverules
For example, Article 7(2) states that



3 1 1 Zakon 0 radu

3 Pravo na rad

3 1 FederacIJa BIH

Pravo na rad,]e fundamentalno pravo svakog cov]eka

Zasbta hudsklh prava u oblastI radmh odnosaMedunarodna pravna grupa za hudska prava

Zaposlem starlJI od 15, a mlaaz od 18 godzna (u daljem tekstu
maloljetmk) UZlva posebnu zaftltu

Bez prljavljlvarya Zavodu za zaposljavanje radnz odnos moze zasnovatl I

clan porodlcnog domacznstva pogznulog borca VOjske RS, ~oJnog

obveznzka za vrlJeme dok se on nalazl u ratnzm ]edznlcama I druglm
opel atlvnzm I mobzlnzm sluzbama U sastavu Vo]ske RS, u kohko u
porodicnom domacznstvu nema zaposlenzh radmka

1 clan porodzce pogznulog przpadnzka oruzanzh snaga RS, ako u porodicnom
domacznstvu nema drugzh zaposlenzh clanova,

2 ratnz vOJnz znvahd-prema grUpl znvalldnostz,
3 demobzhwnz przpadnzk oruzanzh snaga RS,
4- hce kOje ~e najmanje dve godzne nalazz na evZdenClJl nezaposlenzh, ako mu je

l'GnlJl radnz odnos preMao bez njegove krzvzce

Ova odredba Zakona Je dlsknmrnatorska, Jel favorIzuJe Jednu grupu gradana u odnosu
na ostale, a ruJe moguce vldJetI da lza ovakvog razhkovanJa stOJI legltIman cl1.Ja, kao ru
da Je razllkovanJe opravdano 1 proporclOnalnu ClljU kOJI se zell postlCI Ovom odredbom
se ogranlcava pravo na rad 1 slobodu rada kOJI Je garantovano medunarodrum
standardlma I odredbama Ustava RS

kategorlJama hca 1 to u clanu 9 kOJl glasl pravo prvenstva u zaposlJavanJu pod JednakIm
Opstllll uslovlma lmaJU

Slroke mogucnostl zloupotrebe I dlsknmrnacI]e ostavlJa 1 clan 8(3) kO]l, takode,
dopusta razhkovanJe na zabraTIJenoJ osnOVl (pol), a tretrra mogucnost zasruvanJa radnog
odnosa bez pnJavlJlvanJa Zavodu za zapos1.JavanJe

Takoder, predlozemm Zakonom 0 radu sa VIse clanova posebno Je zastlcena kategoflJa
malolJetmka ImaJucl U vldu posebnu potrebu zaStlte ove kategoflJe hca, kao 1 donesene
broJne KonvenclJe u tom smIslu, 0 cemu smo u ranlJem tekstu vise govonh, zele se
obavezatI drzave za uvodenJe zakonsklh odredaba, kako bl se malolJetrum lIclma pruzlla
sto efikasruJa zastlta Na pnmJer, Clan 7(2) kaze da

ClanoVlma 14, 15, 16, 17 predlozenog federalnog Zakona 0 radu, zapravo se reguhSe
nacrn 1 usiovi zakl]ucen]a ugovora 0 radu, mIrumalne godrne za zaklJucen]e ugovora 0

ladu (15 godma), kao 1 mogucnost za zaklJucen]e ugovora 0 radu za strane drzavlJane
pod uslOVlma utvrderum zakonom
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The proposed Labor Law defines several fonus ofemployment

ArtIcle 103 ofthe proposed FederatIon Labor Law IS relevant for protectIOn ofworkers

The Cantonal Labor Inspector shall prohibitJuvemle work m the context of
paragraph 1 ofthis article

Though the last paragraph safeguards the nght to compensatIon, the 15 day lImlt Wlthm
whIch ~ employee must make hIS or h~ clarrn creates an unnecessary burden on the
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Procedures for peaceful resolutIOn oflabor dlsputes can be proVldedfor m
a collectlve agreement and the company's by-laws m accordance WIth the
law, WIth a 15 day penadfor submISSIOn to the court startmg from the day
ofthe completIOn ofadmlnlstraflve proceedmgs

If the employer does not comply WIth the request Wlthm 15 days from
submlSSIOn ofthe employee s request, the employee may m the followmg 15
days request from a competent organ protectlon from the VIOlatIOn

The employee who conSIders one of hIS employment rights to have been
VIOlated by the employer may wlthm 15 days from the day of dellvery of
the declSlon vIOlatmg hIS nght, Ie, from the day he found out about the
VIOlatIOn of the right, request from the employer the reallzatzon of that
nght

FaTlure by the employee to clarm compensatlOn or other financlOl
remuneratIOn from the employer wlthm the periods set m paragraphs 1-3 of
thls article, cannot result m the loss ofthe rIght to make a clarm

a) permanent or unlnmted employment,
b) employment for finIte penods oftrrne (hnnted employment),
c) probatIonary employment,
d) volunte~empIDymem.~d

e) apprentlcesInps

ArtIcles 18 19 ~d 20 of the FederatIOn Labor Law regulate work under probatIon, as well
as the estabhshment of permanent ~d lnruted (fimte) employment The Law, generally,
gIves pnonty to the mdefinIte or permanent employment contract LImlted employment
contracts can be made only where proVIded for m the law, and by collectIve contract Such
contracts end by expIratIon ofthe term specIfied therem

It IS mterestmg to note that the proposed Labor Law contams no prohtbIt1on of forced
labor TIns IS espeCially rrnport~t considermg the express proInbItIon of compulsory labor
WIthm the European ConventIon (ArtIcle 4), wInch takes precedence over all domestIc laws
ill BIH, m accord~ce With the BtH ConstItutIon Furthermore, ILO ConventIon No 29
also explICItly prohtbits forced or compulsory labor m ~y form. Thus, the lack of ~y
proVISIon related to tIns matter ConstItutes a sIgnrficant fatlure of the proposed FederatIon
Labor Law



Predlozemm Zakonom 0 radu se defimse VIse obhka rada 1 to

Za zastltu prava radmka znacaJanje clan 103 kOjl glasl

Federalm mlmstar posebmm proplsom utvrdlt ee poslove lZ stava 1 ovog
clana

InspektOl rada kantona ee zabramtl rad maloljetmka na poslovlma u
smlslu stava 1 ovog (!lana

Zastlta hudsklh prava u oblasti radmh odnosa

Cldn 15 sfavovi 112 kOJl glase

Medunarodna pravna grupa za hudska playa

ClanoVl 18, 19 1 20 federalnog Zakona 0 radu reguhsu probm rad, te mogucnost
zasmvanJa radnog odnosa na neodredeno 1 odredeno vnJeme Zakonom Je, uopste
govorecl data prednost zaklJuclvanJa ugovora 0 radu na neodredeno VrlJeme, a ugovor 0

radu na odredeno VrlJeme moze se ZaklJUCltl sarno UslucaJu kada Je to OVlm zakonom 1

kolekuvmm ugovorom predvldeno, te ugovor prestaJe lstekom roka kOJl Je utvrden tim
ugovorm

a) stalno zaposleDJe Ih rad na neodredeno vrlJeme,
b) rad na odredeno VflJeme,
c) probm rad,
d) volonterskl rad, 1

e) 1ad pnpravmka

Posebna zastlta malolJetmka (u smlslu poslova kOJl malolJetmcl mogu obav~at1) nalazl
se u clanu 51 kOJI glasl

Matoljetmk ne moze ZakljUcltl ugovor 0 radu za obavljG11Je poslova kOjl
mogu UgrOZltl n]egovo zdravlje, morallh razvo]

Ugovor 0 radu moze da zakljucl bee ko]e]e navrsllo 15 godma zlvota 1

ko]e lma opcu zdravstvenu sposobnost utvraenu od nadlezne zdravstvene
ustanove

Maloljetmk ne moze da radl na naroclto telklm jizlcklm poslovlma,
radoVlma pod zemljom Ih pod vodom, m na ostahm posloVlma kO]1 bl
moglz Stetno 1 sa poveeamm rlZlkom da utjeeu na n;egov ZlVot 1 zdravlje
razvo] 1 moral, S obzlrom na n]egove pSIhojizIcke osobme

Medutlm, mteresantno Je lstacl da u postoJecem prlJedlogu Zakona 0 radu ne postoJl
odredba kOJom bI se zablanlO prlSllm rad Ovo Je posebno vafuo lIDaJucl Uvldu lZrlertu
zabranu pllsIlnog rada u okvlTU Evropske konvencIJe (Clan 4), ko]a Je nadredena SVlm
drugIl11 domacIm zakomma, u skladu sa UstaVOl11 BIH OSIID toga, KonVenCl]a MOR-a
br 29 takode l211CltO zabran]u]e prmudm 111 obavezm rad u bIlo kOJo] forml Stoga,]e
neunosen]e odredbe 0 zabranl pnsllnog rada, predstav~a znacajan propust predlozenog
teksta Zakona 0 radu FederaCI]e
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3 1 2 FB:tH Cnmmal Code

The RS ConstItutIon proVides m ArtIcle 39 that

3 2 Repubhka Srpska

Forced labor shall be prohlblted
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DespIte these constItutional guarantees, the RS Labor Law proVides no correspondmg
protectIOns for any of these nghts The RS Labor Law does lmnt chtld labor and specIfies
the rrurumum age for employment as 15 years ofage (ArtIcle 5) Article 37 proVides that

Everyone shall be free to choose thelr vocatwn and occupatwn and all
work places and duties shall be accessIble to everyone under the same
condltwns

An employee under 18 years of age can not be asslgned to work which
because ofspec101 worlang condltwns, can be harmful to hiS health, nor to
work overtIme or mght shifts

Everyone shall have the nght to work and to freedom ofwork

mdiVIdual IndIViduals may not be lffiffiedlately aware of the law and the adrrnrustratIve
appeals procedure, understand It, or have access to legal adVIce For example, though an
aggrIeved employee may submIt an appeal to the employer, the employee must be aware
that lithe employer does not comply after 15 days, he or she may take the complamt to the
next level, but must do so Wlthm 15 days or lose that rIght We belIeve the 15 day perIods
are too short, and constItute a lImItatIon on the rIght to make a claIm for protectIon from
VIolatIons

Workers' rIghts are further protected under the new FederatIon Crurunal Code, whIch
contams a sectIon on CnmInal Acts Agamst Labor RelatIons (Section XIX) The law
makes It a cnme pumshable by fines or pnson, mter alza, to Violate an mdiVIdual's nght to
equalIty m employment (ArtIcle 206), to obstruct a person's nght to Just and safe workmg
condItIons (ArtIcles 207 and 212), and to Violate therr rIght to SOCIal msurance (ArtIcle
209) and to prolnbit fraud and false clalIDS (ArtIcle 210)

Notably, under the present FB:tH Cnmmal Code, It IS also a crnne to fat! to nnplement a
court's order rell1statmg an employee (ArtIcle 211) Another provlSlon would make It a
crnne to obstruct others from submIttmg a complamt or takmg other legal measures m the
purSUIt of therr labor nghts (ArtIcle 198, SectIon XVIII, Crnnmal Acts AgaInst Freedoms
and RIghts ofCItIzens) The penalty mcreases where an OffiCIal IS found to have mIsused hIs
or her pOSItIon ofauthonty m such an act

We consIder thIs protection to be non-comprehensive It IS necessary to estabhsh what
speclfic condItIons can have a detrnnental nnpact on the health of a Juvernle As It IS, the
present regulatIon IS overbroad, thus provldmg madequate protectIon



3 1 2 Knvlcm zakon FBIH

3 2 RepublIka Srpska

Svako lma pravo na rad I r;;lobodu rada

Ustav RS u clanu 39 predvlda

Zastlta hudsklh prava u oblasti radmh odnosaMedunarodna pravna grupa za hudska prava

lako je u posljednjem stavu navedeno da se ne gubl pravo na potraZIVanje prema
poslodavcu propustom rokova IZ stavova od 1 do 3 ovog clana, ne moze se reci da se
tlme radmku ZaIsta pruZa adekvatna mogucnost za zastltu njegovlh prava uz ovako
kratke rokove Osoba ne mora odmah bltl upoznata sa zakonom 1 admlmstratlvnom
plOcedurom zalbe, raZUffijetl lh, lIt Imatl pnstup pravnom savjetmku Na pnmjer, tako
zaposlem moze pOdmjetl zalbu poslodavcu, on mora znatl da ako poslodavac ne lspum
svoJe obaveze nakon 15 dana, on moze podnlJetl zalbu Vlsem mvou, all u roku od 15
dana, Jer u protlvnom gubl to pravo MI smatramo da su rokOVI od 15 dana prekratkt 1 da
predstav~ajuogramcenje traZeU]a zastlte prava

Prava radmka su dalje zastlCena prema novom Knvlcnom zakonu FederaclJe, kOjl sadrzl
od]eljah. 0 Knvlcmm djehma protlv radmh odnosa (odjel]ak XIX) Zakon kaZn]ava
knvlcna d]ela novcanlm kazllama lh kaznama zatvora, lzmedu ostalog tu spadaju
povieda playa u vezl sa jednaklm zaposlenjem (clan 206), sprJecavanJe prava na
pravedne 1 slgurne uslova rada (clan 207 1 212), 1 povreda prava u veZI sa socljalmm
oSlgurmljem (clan 209) 1 zloupotrebe prava lZ socIJalnog oSlguranJa (clan 210)

Kolektlvmm ugovorom 1pravllmkom 0 radu, u skladu sa zakonom, moze
se predvldjetl postupak mlrnog rJesavan;a radnog spora, u kom slucaJu
rok od 15 dana za podnoIenJe zahfJeva sudu, tece od dana okoncanJa tog
postupka

Zaposlem kO]l smatra da mu Je poslodavac pOVr1]edlO neko pravo IZ
radnog odnosa moze u roku od 15 dana od dana dostave odluke kOJom Je
povr1]etleno nJegovo pravo, odnosno od dana saznanJa za povredu prava,
zaht1]evatl odposlodavca ostvanvanJe tog prava

Propust zaposlemka da zaht1]eva naknadu stete liz drugo novcano
potrazlvan;e lZ radnog odnosa u rokOVlma IZ stava 1 do 3 ovog clana,
nema za posljedlcu gubltakprava na to potrazlvanJe

Ako poslodavac u roku od 15 dana od dana dostavljan;a zahfJeva
zapo~lemka lZ stava 1 ovog clana ne UdOVOljl tom zahfJevu, zaposlenzk
moze u daljem roku od 15 da, a trailtl zastltu povr1]etlenog prava pred
nadlezmm organom

Plema ovom zakonu nelzvrsavanJe sudskth odluka 0 vracanju na rad zaposlenog smatra
se krlvlcmm d]elom (clan 211) Prema drugoJ odredbl knvlcno dJelo Je povreda prava na
podnosen]e pravnog sredstva radl ostvanvanJa svog prava (clan 198, dIO XVIII,
Krlvlcna d]ela protlv sloboda 1 gradanskIh prava) Kazna]e JOs veca u slucaJevlma u
ko]una]e sluzbeno lIce zlOupotrl]ebllo SVO] poloza] za knmmalno d]elo
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4 1 FederatIOn Bill

For example, Article 55 states

Article 56 proVIdes that

4 Equal rights for men and women and the protectIOn of the family
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89

The father ofthe child, or the adopnve father IS entitled to use the nghts set
out m Artlcle 55 paragraphs 1,2,3 and 4 of thiS law, m cases of the
mother's death, the mother abandonmg the chdd, or if the mother IS
preventedfrom usmg these nghts for legrtlmate reasons

ExceptIOnally, on the baSIS of her written request a woman may take a
shorter leave, but not shorter than 42 days after the chddblrth

Ifa woman, through no fault ofher own and on the baSIS offindmgs by an
authonzed physlClan, does not use the matermty leave 28 days pnor to
chddblrth, she IS entitled to use these days after the chlldblrth

ArtIcle 11 regulates the ISsue of probatIon, whIch IS lmuted to 60 days ArtIcle 4 regulates
permanent (undefined) and lmuted (defined) employment, thus balancmg the nghts,
oblIgatIons and responsIbilitIes of these categones ofworkers

On the baSIS offindmgs by an authOrizedphySICIan, a woman may start her
maternity leave 45 days, and not later then 28 days, prIOr to chzldblrth

The proposed FederatIon Labor Law raISes concerns WIth regard to the equal protectIon of
nghts for men and women, and It appears not to be m complIance WIth mtematlonal
standards, partIcularly concernmg the artIcles regulatmg matermty leave and remuneratIon

Durmg pregnancy, childbirth and chlldcare, the woman has the right to
umnterrupted matermty leave for one year, whIle m the case oftwms, third
or any additIOnal chlldren, the woman has the nght to unmterrupted
matermty leave for 18 months

We note also the standards relatmg to equal remuneratIon of men and women for work of
equal value The proposed FederatIon Lahor Law contams not a smgle prOVISIOn
guaranteemg thIs nght

ThIs ImplIes that the father can make use of the nghts m ArtIcle 55 only m the cases
specIfied m ArtIcle 56 Thus, the law prevents fathers from usmg these nghts for other
reasons, mcludmg for personal preference ofthe parents ThIs proVISIon can be mterpreted
as dIscnmmatory WIth regard to men. Men and women are put m an unequal POSItIOn,
thereby vlolatmg the mternattonal and constItutIonal standards prescnbmg equal nghts for
men and women



Clan 55

4 1 FederacIJa BIH

4 Jednaka prava za muskarce I zene I zastIta porodlce

Na osnovu nalaza ovlastenog Iljecmka zena moze da otpocne porotlajno
odsustvo 45 dana prlJe poroaaja, a obavezno 28 dana prlJe poroaaja

Zastlta lJudsklh prava u oblasti radmh odnosa

P, mudm radje zabranjen

ML.dllnarodna pravna grupa za hlldska prava

Radmk mlaaz od 18 godma zlvofa ne moze se rasporedztz na poslove
kO]I, zbog posebmh uslova rada, mogu stetno djelovatz na njegovo
zdravlje, mtl radltz prekovremeno znocu

Za vrlJeme trudnoce, poroaaJa z njege djeteta, zena zma pravo na
poroaaJno odsustvo od jedne godme neprekldno, a za bllzance, trece z
~vako sllJedece dlJete zena lma pravo na poroaa]no odsustvo od 18
m.;eseCI neprekzdno

Ako iena bez svoje krzvlce, na osnovu nalaza ovlastenog llJecmka, ne
kOrzstl porotlaJno od~ustvo 28 dana prlJe poroaaja, zma pravo da te dane
lskon<;tz posllje poroaa;a

Medutlm, lako poStO]1 ovakva ustavna odredba, radm zakon RS ne predvlda posebnu
zastltu ovog prava Zakon 0 radmm odnoslma Je ogramclO rad dJece I utvrdlO mlmmalne
godme starostl za zaposl]avanJe na 15 godma (clan 5 Zakona) U clanu 37 Zakon]e
predvldeno

Izuzetno zena, na osnovu svog pl~menog zahfJeva, moze k011stltl krace
porotla;no odsustvo, all ne krace od 42 dana posllJe poroaaJa

Smatramo da ova zastlta IPak. m]e sveobuhvatna, potrebno Je odredltl kO]1 su to USIOVI
kOJI stetno dJeluJu na zdravlJe malolJetmka Jer dosadasnJI proplS dopusta vehku slobodu
u tumacenJlma, elme se ne pruZa dovol]na zaStIta

Svako je slobodan u lzboru zammanja I zaposlenja I pod Jednaklm
u~lovlma mUje dostupno radno mJesto lfunkclJa

Clanom 11 reguhsano Je pltanJe probnog rada, kOJe Je ogramceno na 60 dana Clanom 4
leguhSu se rad na omedeno 1 neodredeno vnJeme, pa su OVlm clanom prava, obaveze 1

odgovomostl oVlh kategofl]a radmka IZ]ednacene

Pledlozem tekst Zakona lzazlva odredenu zabrmutost u pogledu Jednake zastlte prava
muskaraca I zena, te se eml da u tom dl]elu Zakon m]e saSVlm usaglasen sa
medunarodmm standardlma Ovo se naroclto OdnOSl na clanove kOJlma se reguhse
pltanJe pOlodlljskog odsustva, kO]l glase
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5 1 FederatIOn BIB

52 Repubbka Srpska

ArtIcle 33 preSCrIbes that

These nghts are provtded for ill ArtIcle 3 ofthe RS Employment Law as follows
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4 2 Repubhka Srpska

9t

The enterpnse IS obbged to prOVide adequate conditIOns for partiCipatIOn
m trade unions and thew representatives m the protectIOn of the rtghts of
workers, m compilance With the law and the collecnve agreement

Workers have the nght to organize a trade Union, which protects their
nghts and mterests estabilshed by the law and the collective contract

Consequently, as m the FBtH, rIghts of leave for chIldbIrth are pnmarily gIVen to mothers,
and the possIbilitIes for the father to use thIs nght are hmIted, whIch constItute hmItations
on the equal TIghts ofmen and women

On the baSIS of a proposal of the Center for SOCIal Work, an authOrized
physIcIan ofa competent health mstItutIOn can deCide that the father of a
chlld abandoned by the mother or whose mother died, or who, for other
reasons IS mcapable ofcarmg for the child (senous lliness, impnsonment,
etc), may use the rights granted to a mother by thiS law

The RS employment legISlatIon provIdes for the protectIon of women on matermty leave,
Wlth an eqUIvalent compensatIon for that penod The law estabhshes matermty leave of 12
months duratIon and the possIbility for extensIon m specIal cases prescnbed by law
(ArtIcles 30-35 of the RS Employment Law)

The fIght to orgaruze and aSSOCIate m trade uruons and the fIght to strIke are fundamental
nghts ofworkers and other CItIZens, contamed m most mternatlOnal conventIons ArtIcle 11
of the European ConventIon protects freedom of aSSOCIatIon and specIfically Wlth respect
to the nght to form and Jom trade uruons ILO ConventIon No 87 also prescnbes thIS nght

NeIther the law m the FBtH, nor the law mRS contam a proVISIon on equal remuneratIon
ofmen and women for work ofequal value, whIch IS a sIgmficant failing m both laws

5 The RIght to organIZe and associate In trade uDions

In the plOposed FederatIon Labor Law, these fIghts are safeguarded m ArtIcles 9-11 The
nght to strIke IS regulated by ArtIcles 128 and 129 as well



4 2 Repubbka Srpska

Dalje, clan 33 prOplSU]e da

5 Pravo na organlzovanJe I udruzlvanJe u smdlkat

Dakle, kao 1 U FBIH, mogucnostI oca d]eteta da kOrIstI ovo pravo Je ogramceno, sto
predstavlJa ogramcavanJe standarda da zene 1 muskarCl treba.Ju uZlvatl Jednaka prava

~ Zastlta hudsklh prava u oblastI radmh odnosaMedunarodna pravna grupa za hudska prava

Clan 56

Ovlascenz doktor medIcme nadleine zdravstvene ustanove na prljedlog
centra za soclJalnz rad, moze odluCItI da otac deteta ko]eg ]e ma]ka
napustzla III clJa]e ma]ka umrla, III kola IZ drugIh razloga nlJe u
mogucnO'itl da se brzne 0 detetu ( teza bolest, lIsenje slobode I sl ),
kOrzstI prava kOja su OVIm zakonom odreaena za majku deteta

Radno zakonodavstvo Repubhke Srpske predVlda zastltu zena radmca na porodI1]skom
odsustvu, uz predvldenu naknadu place za tal penod Zakon odreduje POrodlljsko
odsustvo u tIa]anju od 12 mJesecl 1 mogucnost da se takvo odsustvo 1 produzl u
poseb111m slUCajeVlma proplsamm Zakonom (cianovi 30-35 Zakona 0 radnIm odnoslma
RS)

Iz ovogaJasno prOlzI1azl da otac, odnosno usvo]llac d]eteta moze kOrIStltl prava lZ clana
55, sarno u slucaJevlma odredemm u zakonu clanom 56 OVlm Je zakon u potpunOStl
onemoguclO oceVlma da u svakom sluca]u kada to zele kOrIste prava lZ Clana 55, ko]e Je
IZllCIto dato maJkama Ova se odredba moze tumacltl I kao dlsknmmatorska u odnosu
na muskarce OvakVIm zakonskIm f]esen]em muskarCl 1 zene su dovedem u
neravnopravan polozaJ, te Je povrIJeden standard kOJlm]e potrebno obezblJedltI jednaka
prava za muskarce 1 zene

U vezl sa oVlm standardom mozemo posmatratl 1 standard kO]l se odnosl na Jednako
nagladlvanJe mudke 1 zenske radne snage za rad Jednake VfIJednostl Pred10zem tekst
Zakona nema illtl ]edne odredbe kOjom proplsuJe postovanje ovog standarda, sto je
macajan nedostatak

Otae 4;eteta, odnosno usvo]llac moze da kOrzStl pravo IZ Clana 55
"it 1,2,3, I4 Ovog zakona u sluca]u smrtl ma]ke, ako mCgka napustl dljete
III ako]e IZ opravdanzh razloga sprljecena da korzstI to pravo

Kao 111 Zakon u FBIH, tako m zakon RS nema odredbe ° Jednakom nagradlvanJu
muskaraca 1 zena za rad Jednake vrIJednostI, 8to Je znacaJan propust

Pravo na obrazovanJe 1 UdruZIVanje u smdlkat, te pravo na straJk su fundamentalna
prava radnlka 1 ostalIh gradana u OkVlTU sVlh medunarodnlh konVenCI]a Ono Je
reguhsano KonvenclJom MOR-a br 871 clanom 11 Evropske konVenClje
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6 1 FederatIOn BIB

62 Repubhka Srpska

6 Status of workers on waItmg

Trade Union 01 gamzatlOns are entered mto the register of trade Unions,
prescribed and kept by the MInistry ofLabor
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If by explratlOn ofthe deadlmes m paragraph 1 ofthiS Article, conditIOns
for return of the worker to the approprzate pOSitIOn are not created, the
worker ceases to enjoy the status of employee m accordance With the
explratlOn ofthe deadlmes m Article 58 ofthiS Law

A worker who was rendered superfluous by reductIOn m the volume of
work, or by other economic problems of the company, mstltutlOn or other
legal or phySical person employmg workers, or by technological and
organzzatlOnal changes m adaptmg ploductlOn to market condltlOns, can
be put on temporary waltmg by the executive manager, which cannot be
shorter than SIX months nor longer then one year, and at least one year and
at most 18 months for a worker sent for retrammg or for additIOnal
trammg

The fundamental nght of workers to strike IS not guaranteed by the RS Labor Law, but IS
regulated under ArtIcle 37 of the General CollectIve Agreement

The Status of workers put "on waItmg" constItutes one of the bIggest and most dehcate
problems m the FBill, mdeed m the entIre terrItory of Bill The proposed Law deals With
thIS Issue m ArtIcle 143 Tins artIcle stIpulates that, upon the Law's entry mto force,
workers on waItmg hsts shall remam m that status a maxunum of SIX months, and durmg
WhICh ttrne they are entItled to finanCIal compensatIon as determmed by the employer
Workers who are not remstated or do not find other employment WIthm that peflod, will
lose theIr status as employees, m whIch case they are entttied to finanCIal compensatIon
Under certam cIrcumstances, the employee can arrange With the employer some other kmd
ofcompensatIon

GIven the very drfficult econOffilc SItuatIon m the country, It IS dIfficult to expect that all
compames will be able to proVIde finanCIal compensatIon Though the pOSSIbility for some
other form of compensation seems to be a pOSItive step toward protectmg workers' rIghts,
there IS a concern that the law as formulated creates the potentIal for abuse by employers
who, can force employees to accept compensatIon m an madequate form and amount
BeSIdes, tills IS a problem willch leaves open the possIbilittes for dISCflffi1llatIon of workers
on varIOUS grounds

The Employment Law ofthe Republlka Srpska also mcludes the mstItutIon of"on wmtmg"
Article 70 prescnbes



6 1 FederacIJa BIH

U Zakonu 0 radmm odnoslma RS ovo pravo Je predvldeno u clanu 3 u kOJem se kate

5 2 Repubhka Srpska

6 Status radnlka na cekanJu

Zastlta hudsklh prava u oblasti radmh odnosaMedunarodna pravna grupa za hud~ka prava

5 1 Federaclja BIH

Plavo na straJk, kOJe Je zaJedno sa pravom na udruzlvanJe u smdlkat predstavlJa
fundamentalno plavo radnlka, nlJe garantovano Zakonom, vec Je reguhsano Je clanom
37 Kolektlvnog ugovOla

Smdlkalne orgamzaclJe UplSUjU se U reglstar smdlkalnzh orgamzaclJa
kOje proplsUJe I vodz mlmstarstvo nadleino za poslove rada

RadmCI ImaJU pravo da orgamzuJu smdlkat, kOJI stltl n.Jlhova prava I

mterese utVl aene zakonom I kolektlvmm ugovorom

P,eduzece je duino da obezblJedl odgovarajuce uslove za ucesce
smdzkata I njegovlh predstavmka u zastltl prava }adnzka, u skladu sa
zakonom zkolektlvnzm ugovorom

U predlozenom tekstu Zakona 0 radu ovo pravo se garantuJe clanovlma 9-11 Pravo na
~traJkJe takoder uredeno clanovlma 1281 129

S obzlrom na veoma tesku pnvrednll sltuacIJl1 u zemlJI tesko Je oceklVatl da ce sva
preduzeca bItl 11 mogucnosu da lzvrse lsplatu u novcu lako se eml da Je davanJe
mogucnostl da se naknada dadne 1 U nekom drugom obhku korak ka zastlu radmckIh
prava, postoJI bo]azan da Je ovakva zakonska fonnulaclJa ostavlla prestora za
zloupotrebu od strane poslodavaca, kOJI uCjenJlvack1Ill tretmanom mogu pnsIhtl
zaposlemke da pnme naknadu u neadekvatnom obhku 1 VISl11l OSlm toga, ovo Je
problem u kOJem ostaJu otvorene mogucnostl za dlsknmmaclJu radmka po razmm
osnOVlma

Status radmka kOJl su upucem "na cekaIlJe" predstavlJa Jedan od naJveclh 1

naJdehkatnlJlh problema u FBIH OVlm pltaIlJem pnJedlog novog zakona se bavl u clanu
143 OVllll clanom se predvIda da ce nakon stupanJa na sangu ovog Zakona, radmcl kOJl
su se zatekh na hstama cekanJa, ostatI u tom statusu naJduze 6 mJeseCl, te da u tom
penodu llllaJU pravo na naknadu place II VlSlm kOJu odredl poslodavac RadnIcnna kOJl
ne budu pozvam na rad u navedenom roku, prestat ce radmk odnos u kom slucaJu ImaJu
pravo na otpremnmu, a lzuzetno zaposlemk se moze dogovonu sa poslodavcem I 0

illugom vldu naknade
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A worker who IS rendered superfluous must be personally and Immediately
mformed ofhIS rights and the manner oftheir realrzatron

During the terminatIOn perIOd set In paragraph 2 ofthis Arncle the worker
receives compensation In the amount of his/her regular salary if normally
employed

• the f emoteness ofworker's apartmentfrom the workplace,
• worker's disabllrty andprofessIOnal Illness,
• pregnancy and matermty leave ofthe worker

In ArtIcle 38 of the General CollectIve Agreement, the general collectIve agreement
establIshes that the cntena for bemg put on waItmg shall be determmed by the employer
and the trade uruon
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During the tlme on waItmg In the context ofparagraph 1 ofthis Article, the
worker IS entitled to compensatIOn In the amount of 70% percent of the
salary earned In the month before the month when put on waiting, or In the
amount of 70% ofthe average salary In the company for the same month
The compensatIOn IS to be adjusted on a monthly baSIS With salanes In the
company

When In accordance With the Labor Law, because of reductIOn m the
volume of work, temporavy economic problems of the employer, or
technological or orgamzatlOnal changes, the need for a worker ceases to
eXist, the employer and trade umon shall establrsh crltena for placmg
workers on waItmg, subject to the follOWing exceptIOns

InternatIOnal Human Rights Law Group

Overall we note that the legal prOVISIOns that serve as a baSIS for placmg workers "on
waltmg" are vague and allow for abuse and dIscnmmatIon, as has occurred throughout both
entitles In addItiOn, there are no procedures that would requrre executIve managers or the
company to re-m~tate an employee, after the clfcumstances for wruch he was put on
wmtmg have ceased to eXISt Nor IS there any prOVISIon 111 the RS law for the employee to
receIve compensatIon IT removed from the wattmg hst



Radmk za {zpm Je radom prestala potreba mora bztz bcno z neposredno
upoznat sa 'iVO/1m pravzma znacznom ostvarzvanJa tzh prava

Za Vl eme otkaznog roka IZ stava 2 ovog clana ostvaruje naknadu u VZSlm
plate kOJu bl or;tvarzvao daJe bzo na radu

OPStl kolektlVllI ugovor predvIda da ce kntenJe za upuclvanJe radruka na cekanJe
utvImt! poslodavac 1 smdlkat 1 to Uclanu 38

Zakon 0 ladu Repubhke Srpske takoder predvlda mstltut "upUCIVanja na cekanJe" Clan
70 PlOplsuJe

Zastlta hudsklh prava u oblasti radmh odnosaMedumuodna pravna grupa za hudska prava

• udaljenost stana radmka od mJesta rada,
• znvalzdnost Iprojeszonalno oboljenJe radmka,
• trudnoca Iporoaajno odsustvo radmce

Kada, u skladu m Zakonom 0 ,admm odnoslma, zbog smanJenJa oblma
posla, przvrememh ekonomskzh teskoca poslodavca, tehnolosklh
pI omena I pI omena u orgamzaClJl rada prestane potreba za radom
radmka, poslodavac z szndzkat utvrauju krlterlJUme za upUCIVanje
wrlnlku 'flU z-eku'fy'e, S Hm s~rr S'e kill> kn~"r~·u»n 'flU l'ffl}g'a u~vratit

Za vreme cekanja u smlslu stava 1 ovog clana radmk Ima pravo na
naknadu plate u VlSlm 70% plate kOjuje ostvarzo u mesecu ko.Jl predhodl
mesecu u kOjem je upucen na cekanJe, Ih u Vlszm 70 % prosecne plate
oMVal ene u preduzecu u Istom mesecu, s tIm sto se naknada mesecno
u5klaazge sa kretan.;em plata u preduzecu

Ako se lstekom roka IZ stava 1 ovog clana ne steknu USlOVI za raspored
radmka na odgovaraJuce }adno Jnjesto, radmku prestaje radm odnos
lstekom otkaznog lOka IZ clana 58 ovog Zakona

Radmka za c.Jlm Je radom prestala potreba zbog sman.;en.;a obzma rada
liz zbog druglh ekonomskzh teskoca preduzeca, ustanove liz drugog
pI avnog zfiZICkog hca kOje zaposljva radmke, kao z zbog tehnoloSkzh z
orgamzaczomh promena preduzetzh radz pnlagoaavanja prolzvodnje
U\ZOVlma trzlSla, dzrektor moze Uputitl na przvremeno cekan.;e kOJe ne
moze bZtl krace od sest meseCI, mtl duie od godznu dana, a za radmka
upucenog na prekvalifikac-lju zll dokvalifikaclJu naJman.;e godmu dana, a
najduie 18 mesecz

6 2 Repubhka Srpska

OstaJe, medutlm, zabrmutost da Je ovakvo odIedlVanje prmClpa na osnovu kOJlh se
radmk upucuJe na cekanJe lSUVlse neodredeno I ostavlJa mogucnost zloupotebe I
dIsknmmaCIJe, narocIto ImaJUCl UVIdu broJne zloupotrebe 1 sve probleme kOJe Je mstItut
cekanja prOlzveo u FBIH OSIm toga, mJe predvIdena procedura kOja bI obavezala
duektora Ih sarno preduzece da radmka, nakon prestanka okolnostI zbog kOJIh Je upucen
na cekanJe, ponovo prnm na posao, mt! pravo na bIlo kakvu otpremnmu
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2 Internatronal Covenant on Economic, Social and Cultural Rights

Adopted and opened for signature ratificatIOn and accessIOn

by General Assembly Resolution 2200 A (XXI)

of 16 December 1966

Entry Into force 3 January 1976

In accordance with Article 27

Preamble

The states Parties to the present Covenant

Considering that, m accordance With the prinCiples proclaimed In the

Charter of the United Nations recognition of the mherent dignity and of

the equal and malienable nghts of all members of the human family IS the

foundation of freedom Justice and peace In the world

-Q RecogniZing that these nghts denve from the mherent dignity of the

-Sl human person

RecogniZing that, In accordance With the Universal Declaration of Human

Rights the Ideal of free human beings enjoying freedom from fear and

want can only be achieved If conditions are created whereby everyone

may enJoy hiS economic SOCial and cultural nghts as well as hiS CIVIl and

political nghts

Consldenng the obligation of States under the Charter of the United

Nations to promote universal respect for and observance of human

nghts and freedoms

RealiZing that the indiVidual, haVing duties to other indiViduals and to the

community to which he belongs IS under a responsibility to stnve for the

promotion and observance of the nghts recognized In the present

Covenant

Agree upon the followmg Articles

Part I

ArtIcle 1

1 All peoples have the nght of self determination By virtue of that right

they freely determine their political status and freely pursue their

economic social and cultural development

2 All peoples may for their own ends freely dispose of their natural

wealth and resources Without prejudice to any obligations arising out of

international economic co operation, based upon the prinCiple of mutual

benefit, and international law In no case maya people be deprived of

ItS own means of subSistence

3 The States Parties to the present Covenant Including those haVing

responsIbility for the administratIon of Non-Self-Governmg and Trust Ter

ntones shall promote the realization of the nght of self-determination,

and shall respect that right In conformity With the provISions of the

Charter of the United Nations

Part "

Article 2

1 Each State Party to the present Covenant undertakes to take steps, In

dlvldually and througn international assistance and co-operation,

espeCIally economic and technICal, to the maximum of Its available

resources With a view to achieVing progreSSively the full reahzatlon of the

nghts recognized In the present Covenant by all appropnate means In

eluding particularly the adoption of legislative measures

2 The States Parties to the present Covenant undertake to guarantee

that the nghts enunciated In the present Covenant Will be exercised

17 Covenant on EconomiC SOCIal and Cultural Rights 18 United Nations

--------------------



- - - - - - - - - - - - - - - - - - - -

~•

2 16 MEDUNARODNI PAKT 0
EKONOMSKIM, SOCIJALNIM I
KULTURNIM PRAVIMA

Drzave stranke ovog Pakta,

SmatralUCl da je, U skladu sa nacelIma proglasemm U Povelll UJedmJemh naroda,
pnznanle pnrodenog dostQlanstva 1 Jednaklh 1 neotudlVlh prava sVlh clanova lludske
zaledmce osnov slobode, pravde 1 mira u SVlJetU,

Pnznalucl da ta prava prOlzllaze lZ pnrodcnog dostolanstva covlekove hcnosu,

PnZna)UCl da sc, u skladu sa Umverzalnom deklaraClJom 0 pravlma covleka, Ideal
slobodmh Ijudsklh blca, kOja uZlvalu slobodu od straha 1oskudlce, moze pOSUCl sarno ako
su stvorem USIOVl prema kOJlma svako moze UZlvau svoJa ckonomska, sOCllalna 1 kulturna
prava Jednako kao 1 svo)a gradanska 1 polmcka prava,

Smatralucl da Je, prema Povelll UledmJemh naroda, duznost drzava da unapredulu
opce 1 stvarno postovanJe prava 1 sloboda covleka,

UZlmalucl u obzlr da Ie pOledmac, lmaluCl duznost prema druglm pOledmClma 1prema
zaledmCl kOIOI prlpada, duzan nastoJau da unaprl)edl I postule prava kOJa su pnznata U

ovom Paktu,

Dogovonle su se kako shledl

D I 0 I

Clan 1

1 SVI narodl ImaJU pravo na samoopredlellenle Na OS1l0VU tog prava om slobodno
odredulu sVOJ pohuckl status I SVOI ekonomskl, soclJalm 1 kulturm razvo)

2 SVl narodl mogu za svoJe vlastltc cilleve slobodno raspolagau SVOJlm pnrodmm
bogatstvlma 1 lzvonma bez stete po obaveze kOle prOlzilaze lZ medunarodne saradnle
zasnovane na nacelu uzaJamne konsul na medunarodnom pravu Nl u kom slucaJu se ne
maZe TJ.ekl narod 1Iihu vlasuuh sredstava opstanka

378

3 Dr7JVe srnnke 0\ og P,kra, ukllUCUIUCI ont kOlt <;u odgovorne za upra~ llanle
nesamoupravI1lm I rCIIlO! !Jama pod srarateljsrvom, [reba da unapredulu osrvanvanje
pra\ a na samoopredlelJenle 1 da POStuJU to pravo u skladu sa odredbama Povcl,e Ulcdm
JClllh naroda

D I 0 II

Clan 2

I Svaka drzava stranka ovog Pakta obavczu)e se da pOledmacno 1 putem
meduna·odne pomoCl 1 saradnJc, pn)e svega ekonomske 1 tehmcke, do nalVlse
mogucnosu svoJlh raspolozlVlh sredstava, radl na tome da se postepeno posugne puno
ostvarenJe prava kOla su pnznata u ovom Paktu, SVlm odgovaraJuclm sredstVlma, uk
IluculUCl pnJe svega zakonodavne mjere

2 Drzave stranke ovog Pakta obavezulu se da ce garantovau da se prava proglasena u
ovom Paktu vrse bez dlsknmmaclle bllo kOle vrste na osnovu rase, bOle koze, pola, lezlka,
vJere, po1luckog lh drugog mlsllen,a, naclonalnog 111 sOCllalnog ponJekla, lmovme, roda
lit bllo kOle druge okolnosu

3 ZemlJe u razvOlu mogu, vodecl racuna 0 praVlma covJeka 1 svolOJ naclOnalnol
pnvredl, odredm u kOJo) ce mIen ekonomsl"a prava kOla su pnznata OVlm Paktom
garantovau hClma kOla msu nJlhovl drzavl,am

Clan 3

Drzave stranke ovog Pakta obavezulu se oSlguraulednako pravo muskaraca 1 zena da
uZlvaJu sva ekonomska, sOCllalna 1 kulturna prava predvldena OVlm Paktom

Clan 4

Drzave stranke ovog Pakta pnznalu da, s obzlrom na UZlvanje prava kOJa dale drzava
u skladu sa OVlm Paktom, drzava moze podvrgnuu ta prava sarno takvlm ogramcenllma
kOla su odredena zakonom 1 sarno tolIko ko1lko Ie to SpOJlVO sa pnrodom uh prava 1

IskllUClVO u svrhu unapredlvan,a opceg blagostanJa u demokratskom drustvu

Clan 5

I Nlsta se u ovom Paktu ne moze tumacltl kao da ukiIUCU)e za neku drzavu, grupu lh
pOJedmca neko pravo da se UpUStl u neku dlelatnost lh da lZVrsl neku radnlu usmlerenu
na umstenle prava Ih sloboda pnznatlh u ovom Paktu 111 na nJlhovo ogramcenJe u vecoJ
mien nego sto se predvlda u ovom Paktu

2 Ne dopusta se 1llkakvo ogramcenJe 111 ukldanJe osnovmh prava covJeka kOla su
pnznata Iii postole u neko) zemlll prema zako1llma, konvencljama, naredbarna Iii
oblcaJlrna, pod lzgovorom da ovaJ Pakt ne pnznale takva prava Iii 1h pnznaJe u manJem
oblmu
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without diSCrimination of any kind as to race colour sex language
religion political or other opinion national or social ongm property birth
or other status

3 Developmg countnes, with due regard to human nghts and their
national economy may determine to what extent they would guarantee
the economic nghts recognized In the present Covenant to non-nationals

Article 3

The States Parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all economic social and
cultural rights set forth 10 the present Covenant

Article 4

The States Parties to the present Covenant recognize that, 10 the enJoy
ment of those nghts provided by the State m conformity with the present
Covenant, the State may subject such rights only to such limitations as

_ are determined by law only In so far as this may be compatible with the
~ nature of these rights and solely for the purpose of promotmg the general

welfare In a democratic sOCiety

Article 5

1 Nothmg In the present Covenant may be Interpreted as Implying for
any State group or person any right to engage m any actiVity or to per
form any act aimed at the destruction of any of the rights or freedoms
recognized herem or at their limitation to a greater extent than IS pro
vlded for In the present Covenant

2 No restriction upon or derogation from any of the fundamental human
rights recognized or eXlstmg 10 any country In virtue of Jaw conventions,
regulations or customs shall be admitted on the pretext that the present
Covenant does not recognize such rights or that It recognizes them to a
lesser extent

Part III

ArtICle 6

1 The States Parties to the present Covenant recognize the nght to work
which mcludes the right of everyone to the opportunity to gain hiS liVing
by work which he freely chooses or accepts and will take appropnate
steps to safeguard this right

2 The steps to be taken by a State Party to the present Covenant to
achieve the full realization of this right shall Include technical and voca
tlonal gUidance and training programmes policies and techniques to
achieve steady economIC, SOCial and cultural development and full and
productive employment under conditions safeguarding fundamental
political and economic freedoms to the indiVidual

ArtICle 7

The States Parties to the present Covenant recognize the nght of
everyone to the enjoyment of Just and favourable conditions of work
which ensure, In particular

a remuneration which proVides all workers as a minimum With
I fair wages and equal remuneration for work of equal value
Without dlstmctlon of any kind, In particular women being
guaranteed conditions of work not inferior to those enjoyed by
men With equal pay for equal work
II a decent liVing for themselves and their families In accordance
With the provIsions of the present Covenant

b safe and healthy working conditions
c equal opportunity for everyone to be promoted In hiS employment

to an appropnate higher level, subject to no conSiderations other than
those of seniority and competence

d rest leisure and reasonable limitation of working hours
and periodIC holidays With pay as well as remuneration for public
holidays
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DID III

Clan 6
I Drzave stranke ovog Pakt1 pnznaJu Pf1vO na rad kOJe obuhvJla Pf1\ n svakog1 nalTIogucnost da zaradl dovol,no za ZIVOt slobodno ILablallllTI III pnh\ JLUllm radom, Ipreduzet ce odgovaraJuce mlere cIa zastlte to pravo
2 M,ere kOJe ce drzava srranka ovog Pakra preduzc[I u cd,u punog 0\[\ arenJa o"og

prava obuhvatH ce tehIllcko 1srrucno usmJeravanie 1 obrazo\ anJe kao I pro~r Ime, polmku
I metode nastave podesne za postlzanje stalnog ekonomskog, socIJalnog 1 kulrurnog
ran ola, kao I pune produkuvne Laposlenostl u us!ovlma kO)l oSigulav1Ju pOledmcuosuovne poJmcke I ekonomske slobode

Clan 7
Drzave stranke ovog Pakta pnznalU pravo svakoga da UZlva pravedne 1 povoljne usloveragl kOllh posebno oSlguravalu
a naknadu kOja kao mlllimum oSlgurava SVlm radmclma

pravlcnu placu I }ednaku naknadu Zd rad }eduake vrl/ednostt bez lkakvog razltk
ovan)a, posebno da se zenama garantu)u USlOVI rada kO}llllSU m~1 od omh za muskarce,uz )ednaku placu za )ednak rad,

pnsto}an ZIVOt za n}lh I nphove porodlce u skladu sa odredbama ovog pakta,
b slgurne I zdrave uslovc rada,
c }ednaku mogucnost za svakoga da bude unapreden U svom poslu na odgovara)UCIstepen, Uzuna}UCI Iskl/uCIVO navrsene godme rada I sposobnosCl,
d odmor, slobodno vnleme, razumno ogranlcenJe radnog vremena I povremeneplacene dopuste, kao I naknadu za Jayne prazmke

Clan 8
Drzave stranke ovog Pakta obavezuju se oSlgurau

a pravo svakoga da, U CIlju unapredenja I zaSIlle svo}lh ekonomsklh I SOCllalmhmteresa, osmva sllldlkate 1 Stupa u smdlkat po svom lzboru, zavIsno jldmo od pravda
odnosne orgamzaClJe Tom se pravu ne mogu posta\ ljatl mlakva ogranrcenja sem omh
kOla su proplsana zakonom IkOla su potrebna u demokratskom drustvu I In teresu drzavneslgurnost!llt Javnog poretka 111 za zastltU prava I sloboda druglh,

b pravo smdlkata da osmvalU naclOnalne federacIJe lit konfederaclle I pravo oVlh daosmvaJu medunarodne smdlkalne orgal1lzaClJe III da stupe u nllh,
c pravo smdlkata da dJelule slobodno 1jelhno uz ogramcenja ko)a prOplSU)U zakom 1kOja su potrebna u demokratskom drustvu u mtersu drzavne slgurnOStllh javnog porerka,III za zasutu prava 1sloboda druglh,
~d pravo na strall uz uslov da bude vrseno u skladu sa zakomma odnosne zemlje
2 Ova) clan ne sprecava da se nametnu zakonska ogramcenja vrsen/a nh pravaprtpadOlclma oruzaOlh snaga, poltclje III drzavne uprave
3 Nlsra u ovom clanu ne ovlaiicuje drzave stranke KonvencIJe Medunarodne organlZaClje rada lZ 1948 godme 0 slobodl smdlkalnog udruzlvan ja I zastllI prava na udrUZIVanje
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da plcdu/ll1u IdktJlhjJd~llL mItre: kOlL bl bile n 1 stetu gar'lIlllllll" rL KOll"LllClIC III dJpllm/LllL zakol1 I1d lldLlI1 kOJl In hlO 111 \lecU l1h gardIlLll

Chn 9
Dr7d\ nrflukL <J\ lJga P1ktJ prl/ndlU pr 1\ 0 s~ Ikoga na socl)alnu sigUt nmr ukllUCUJULl\OCl)aln00S1gunnle

Clan 10
Drzave strJnkL ovog Pakta pn7naJu da
1 Treba Pi U/ltl llalvecu IDOgUCU zastltu I pomoc porodici kOJa Je osnovna I pnrodnddrusrvend ledmlLd, posebno Zd nleno oSOlvanJe 1 dok)e odgovorna za I~drzavanle I odgoJdlece kOla su lOJ l1d bnZI Brak trcua da se ~klapa po slobodnoJ volll buduClh bracmhdrugova

2 Treba prUlltl posebnu laS!ltU maJkama kroz razumno vrlJeme pnle 1posllJe porodad,eteta Za to \ rlJeme treba maJkama kOle rade obezbJedltl placem dopustlh dopust saodgovarajUClm povlastlcama socIJalnog OSlguranja
3 Treba preduzeu po~ebne mjere zastlte 1 pomocl u konst sve dJece 1 omladme bezIkakve dlsknmmaclJe po pOrtJeklu lit druglm okolnostlma D)ecu 1 mlade treba zasuuuod ekol1omskog I socljalnog lzrabll1vanla Nllhovo zaposlen,e na poslovlma k011 su srernIza n/lhov morallh zdravl/c lIt opasm po ZIVOt III mogu skadm normalnom razvoJu trebada bude kaznjlvo po zakonu Drzave rreba takoder da odrede dobnu gramcu Ispad kOlece placem djecI)l rad blu zakonom zabran)en I kaznJlv

Clan 11
1 Drzave stranke o"og Pakta pnznalu pravo svakoga na ZIVOtOi standard dovolJan zan)ega I nJegovu p~rodlcu, uklJucuJucI pnmJerenu hranu, odjecu I stan, 1-.ao 1 na stalnopobollsanle zlvotmh uslova Drzave ugovormce predu7et ce odgovdraJuce mJere daoSlguraJU osnarenJe toga prava, pnznaJUCI U tu svrhu bltnu vaznost medunarodne

saradnle zasnovane na slobodnoj "01'1
2 Drzave stranke ovog Pakta, puznaJucl osnovno pravo svakoga da bude zastlcen odgladl, preduzer ce pOjedmacno I putem medunarodne saradIlle mjele, ukljucu/uCI konk

rerne programe, kOle su potrebne
a da poboIISaJU metode prOlzvodnJe, ocuvanJa I raspod/ele hrane punom upotrebomreh11lckog 1 naucnog znanla, SIrenJem pozna"anja nacela lshrane I raZvlJanlcm lIt reformom agrarOlh Slsrema na takav nacrn d1 ~e postlgne na,dJelotvornl)1 razvOI I Iskonsta,anje pnrodmh lzvora,

b da se prema potrebama oSlgura praVlLna raspodjela ~vJetsklh zal1ha hrane, vodeciracuna 0 probIemlma zemalja uvozOlca I lZVOZl1ICa

Clan 12
1 Drzave slranke 0\ og Palra pnznaju pra"o svakoga da UZlva naJ\ ISU mogucu mleru

tjelesnog 1 pSlhlCkog ldravl,a
2 M)ere kOle ce drzave srranke ovog Pakta preduzen da bl posngle puno ostvarenje

toga prava treba da, kao potrebne, obuhvate
a za sman/enle poslOrka mrtvorodencadl 1 pomora dJece te za zdrav ran Itak dJetera,
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Article 8

The States Parties to the present Covenant undertake to ensure

a the right of everyone to form trade unions and JOin the trade union
of his choice subject only to the rules of the organization concerned for
the promotion and protection of his economic and social Interests No
restrictions may be placed on the exerCISe of thiS right other than those
prescnbed by law and which are necessary In a democratic society In the
Interests of national security or public order or for the protection of the
rights and freedoms of others

b the right of trade unions to establish national federations or con
federations and the right of the latter to form or JOin international trade
union organizations

c the right of trade unions to function freely subject to no limitations
other than those prescribed by law and which are necessary In a
democratic socIety In the Interests of national security or public order or
for the protection of the rights and freedoms of others

d the right to strike provided that It IS exercised In conformity with
c the laws of the particular country

""
2 ThiS Article shall not prevent the ImpOSition of lawful restrictions on the
exercise of these rights by members of the armed forces or of the police
or of the administration of the State

3 Nothing In thiS Article shall authOrize States Parties to the Interna
tional Labour Organisation Convention of 1948 concerning Freedom
of ASSOCiation and Protection of the Right to Organize to take legis
lative measures which would prejudice or apply the law In such a
manner as would prejudice the guarantees prOVided for In that Con
vention

ArtICle 9

The States Parties to the present Covenant recognize the right of
everyone to SOCial secunty Including SOCial Insurance

Article 10

The States Parties to the present Covenant recognize that

1 The widest pOSSible protection and assistance should be accorded to
the family which IS the natural and fundamental group Unit of society
particularly for ItS establishment and while It IS responSible for the care
and education of dependent children Marriage must be entered Into
With the free consent of the intending spouses

2 Special protection should be accorded to mothers dUring a reasonable
period before and after childbirth DUring such penod working mothers
should be accorded paid leave or leave With adequate SOCial security
benefits

3 Special measures of protection and assistance should be taken on
behalf of all chIldren and young persons Without any diSCrimination for
reasons of parentage or other conditions Children and young persons
should be protected from economic and SOCIal explOItation Their
employment In work harmful to their morals or health or dangerous to
life or likely to hamper their normal development should be pUnishable
by law States should also set age limits below which the paid employ
ment of child labour should be prohibited and punishable by law

Article 11

1 The States Parties to the present Covenant recognize the right of
everyone to an adequate standard of liVing for himself and hiS family In
c1udlng adequate food clothing and hOUSing, and to the continuous 1m
provement of liVing conditions The States Parties Will take appropriate
steps to ensure the realization of thiS right, recognlzmg to thiS effect the
essential Importance of mternatlonal co-operation based on free consent

2 The States Parties to the present Covenant recognizing the fundamen
tal right of everyone to be free from hunger shall take indiVidually and
through mternatlonal co-operation the measures including speCific pro
grammes which are needed
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b za pobol,sJn,e SVlh vldova hlgllcne okohne I mdustnJske hlglJene,

C za SPfJecavanJe, liJecenJe 1 suzblJanJe epldemlJskuh 1 druglh b'blesn, kao I

d za stvaranJe uslova kO)l bl sVlma oSlgurah IJekarske usluge I n,egu u slucaJu bolest!

Clan 13

I Drzave stranke ovog Pakta pnznaJu pravo svakoga na skolovanJe One ~e slazu da
skolovanJe mora bit! usmJereno prema punom razvoJu IJudske hcnosn I oSJecaJa nJenog
dostoJanstva I da mora pOJacati postovanJe prava covJeka 1 osnovmh sloboda One se,
nadalJe, slazu da skolovanJe treba da oSPOSObl sve IJude da konsno dJeluJu u slobodnom
drustvu, da unapredulu razumlJevanJe, trpelJlvost I pnJatelJslVo medu sVlm narodlma I
medu sVlm rasmm, etmcklm 111 vjersklm grupama, I da potpomazu dJelovanJe U)edm
Jemh naroda oko odrzav1nJa mira

2 Drzave strankf' ovog Pakta pnznaJu da, radl postlzanJa punog ostvarenJa tog prava

a osnovna nastava treba da bude obavezna 1besplatna za sve,

b srednJa nastava u SVOjlm razhCltlm obhclma, ukllUCUJUCI tehmcku I~trucnu srednJu
nastavu, treba da bude opcedostupna za sve putem sVlh potrebmh sredstava 1 posebno
postepemm uvodenJem besplatne nastave,

C visa nastava treba da se uClm lednako dostupnom za sve prema sposobnostl, SVlm
moguclm sredstv1D;ta, a posebno uvodenJem besplatne nastave,

d osnovna nastava treba da se podstlce Ih pOJaca kohko Je moguce za one kOJI msu
doblIt 111 zavrSlh osnovnu nastavu,

e treba aktlvno razvIJatl mrezu skola sVlh mvoa, uvestl odgovaraJucl slstem supendlJa
I stalno pobolJsavan matenJalm polazaJ nastavnog osoblla

3 Drzave stranke ovog Pakta obavezuJu se da ce postovatl slobodu rodltella 1, gdle Je
takav sluca), zakonsklh staratelJa da mlmo skola kOJe su osnovaIt lavm orgam Izaberu za
sVOJU dlecu druge skole kOle su u skladu sa mlmmalmm normatlVlma nastave kako su
odredem 111 odobrem od strane drzave I da oSlguraJu vJerskl I moralm odgoJ svoJe dJece
u skladu sa svollm vlastltlm uVlerenJlma

4 NIJedan dlO ovoga dana ne smlJe se rumacltl kao da dlra u slobodu pOledlllca 1

pravmh Itca da osnulU I vode nastavne ustanove, uz uslov da se pndrzavalu nacela
'1avedemh u stavu 1 ovog dana I da se nastava u urn ustanovama uskladl sa mlmmalmm
normatlvlma kOJe moze odredm drzava

Clan 14

Svaka drzava stranka ovog Pakta, kOla u VrIleme kada Ie postala strankom mle lOS
mogla oSlguratl obaveznu I besplatnu osnovnu nastavu na sVOJOJ matlcnoJ terlton)l ill na
druglm tentonJama pod nlenom vlascu, obavezule se da ce u roku od dVlle godme Izradltl
I USVOIIl1 detailan plan mJera potrebmh za postepeno ostvarenJe, unutar razumnog,
planom utvrdenog brola godma, nacela obavezne I besplatne nastave za sve

Clan IS
Drzave stranke ovog Pakta pnznaJu pravo svakoga

a da sudJeluJe u kulturnom ZIVOtu,

b da se konsl napretkom nauke I nlenom pnm,enom,
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c da ~e konstl zasUtom moralmh I matenJalmh mtereSJ kOJl prol71hzc lZ nekog
naucnog, kn'lzevnog lIt umJetmckog ostvarenJa CI)l Ie on autor

2 Mjere kOJe ce drzave slranke ovog Pakla preduzeu da posugnu puno OSl\ Jrenle tog
prava moraJu obuhvauu one kOle su potrebne za odrzavanJe, razvoJ I slrenle nauke I
kulture

3 Drzave stranke ovog Pakta obavezulu se da postujU slobodu kOja Je neophodna za
naucno IstrazlvanJe I slvaralacke dJelatnostl

4 Drzave stranke ovog Pakta prlznajU pogodnosu kOJe lreba da prOlzadu lZ un
apredlvanJa I razvoJa medunarodne ~aradnle1veza na poi,u nauke I kulture

DIO IV

Clan 16
I Drzave stranke ovog Pakta obavezuJu se da, U skladu sa odredbama ovoga dljela

Pakta, podnose IzvJestaje 0 mlerama kOle su usvOJlle 1 0 naprelku kOJlle ostvaren da bl se
posuglo postovanle u Paktu pnznauh prava

Z a SV11zvlestaJI podnose se Generalnom sekretaru UJedmJemh naroda kOjl dostavlJa
n'lhove kop1le Ekonomskom 1 SoclJalnom savletu u skladu sa odredbama ovog Pakta

b Generalm sekretar UJedmJemh narada dostavlla takoder specIJahzovamm orgam
zacllama koplJu IzvlestaJa Ih rna kog dlJela IzvJestaja omh drzava stranaka ovog Pakta kOle
su takoder c1amce uh specIJahzovamh orgamzaclJa, ukohko se U IzvJeslall lIt nlihovi
dlJelovl odnose na nekl predmel k011 Ie prema nllhovlm ustavmm akuma u nadleznosu
uh ustanova

Clan 17

1 Drzave stranke ovog Pakta salJu svole IzvJestaJe u razmaclma, u skladu sa progra
mom kOll ce Izradm Ekonomskll socIJalm savlet u roku od godmu dana od dana stupanja
na snagu ovog Pakta, posta se savJetule sa drzavama strankama 1 sa zamtersovamm
specllaItzovamm orgamzaClJama

2 IzvJestall mogu navesU faktore I teskoce kOJl sprecavaJu te drzave da potpuno lzvrse
obaveze lZ ovog Pakta

3 Ako Ie neka drzava stranka ovog Pakta vee pfiJe dostavlla mformaclJe U,edm)emm
narodlma III nekoJ specIJaItzovanol orgamzaclll, nIle potrebno da se te mfOrmaCl)e
ponove, vec Je dovoljno da se na tako dostavlJene mformaclle tacno pozove

Clan 18
Na osnovu SVOllh odgovornosu odredemh Povellom UJedmJemh naroda na poilU

prava covleka I osnovmh sloboda, Ekonomskl I socIJalm savlet maze sa speclJahzovamm
orgamzacllama zaklJuclll dogovore 0 Izvlcltallma kOle mu one podnose 0 napretku
posuzanJa postovanla omh odredaba ovog Pakta kOJe spadaJu u okvlr n'lhove dJelamosu
TllzvJcltall mogu obuhvatltl podatke 0 odlukama I preporukama kOle su 0 tome pnhvaull
nJlhovl nadlezm orgam
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a to Improve methods of production conservation and dlstnbutlon
of food by making full use of technical and sCientifiC knowledge by
disseminating knowledge of the pnnclples of nutrition and by developing
or reforming agrarian systems In such a way as to achieve the most eftl
Clent development and utilization of natural resources

b taking Into account the problems of both food Importing and
food exporting countries to ensure an equitable distribution of world
food supplies In relation to need

Article 12

1 The States Parties to the present Covenant recognize the right of
everyone to the enjoyment of the highest attainable standard of physical
and mental health

2 The steps to be taken by the States Parties to the present Covenant
to achieve the full realization of this nght shall Include those necessary
for

a the prOVISion for the reduction of the stillbirth rate and of Infant
mortality and for the healthy development of the child

~ b the Improvement of all aspects of environmental and Industnal
hygiene

c the prevention treatment and control of epidemic endemic
occupational and other diseases

d the creation of conditions which would assure to all medical ser
vice and medical attention In the event of sickness

Article 13

1 The States Parties to the present Covenant recognize the nght of
everyone to education They agree that education shall be directed to the
full development of the human personality and the sense of ItS dignity
and shall strengthen the respect for human nghts and fundamental
freedoms They further agree that education shall enable all persons to
partiCipate effectively In a free society promote understanding tolerance
and fnendshlp among all nations and all raCial ethnic or religious groups

and further the actiVIties of the United Nations for the maintenance of
peace

2 The States Parties to the present Covenant recognize that with a view
to achieving the full realization of this nght

a pnmary education shall be compulsory and available free to
all

b secondary education In Its different forms including technical and
vocational secondary education shall be made generally available and ac
cesslble to all by every appropriate means and In particular by the pro
gresslve introduction of free education

c higher education shall be made equally acceSSible to all on the
basIs of capacity by every appropriate means and In particular by the
progressive Introduction of free education,

d fundamental education shall be encouraged or intenSified as far as
pOSSible for those persons who have not received or completed the whole
penod of their primary education

e the development of a system of schools at all levels shall be actively
pursued an adequate fellowship system shall be established and the
matenal conditions of teaching staff shall be continuously Improved

3 The States Parties to the present Covenant undertake to have respect
for the liberty of parents and when applicable, legal guardians to choose
for their children schools other than those established by the public
authontles which conform to such minimum educational standards as
may be laid down or approved by the State and to ensure the religious
and moral education of their children In conformity With their own con
vlctlons

4 No part of thiS Article shall be construed so as to Interfere With the
lIberty of indiVIduals and bodies to establish and direct educational In
stltutlons subject always to the observance of the prinCiples set forth In
paragraph 1 of thiS Article and to the requirement that the education
given In such institutions shall conform to such minimum standards as
may be laid down by the State
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DIO V
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Lkonom5k11 ~ocllalm savlet moze, radl proucavanla I davanla preporuke opce pnrode
Iii, koliko Ie odgovarajuce radl obavlestenla, dostavlU Komlslll za prava covJeka IzvleslaJe
o pravlma CO\ Jeka kOle podnose drzave u skladu sa clanovlma 16 I 17, kao I 17Vlestaje 0

pravlmJ LO\ Jeka kOje podnose specIJallzovane orgamz'tclJe u skladu sa danom 18

Clan 20

Drzave stranke ovog Pakta I zal1lteresovane <;pecIJalIzovane orgamzaclje mogu pod
nos!tl Ekonomskom I socljalnom savjetu pnmjedbe na s\aku preporuku opce pnrodc IZ
dana 19 III na svako upuclvanje na opcu preporuku kOja sc nalazl u IzvJestaJu KomlslJe
za prava covJeka III nekoJ dokumentaclJI na kOju sc on pozlva

Clan 21

Ekonomskll socl)alm sav)et moze po potrebl podnIJeti GeneralnoJ skupsum lZVjestaJe
sa preporukama opce pnrode I sazetak obavlesten)a sto Ih Je pnmllo od drzava stranaka
ovog Pakta I od specIJahzovamh orgamzaclJa 0 preduzetlm mjerama I 0 napretku u
postlzanju opceg postovanJa prava kOla su pnznata u ovom Paktu

Clan 22

Ekonomskl I socIJalm savJet moze skrenuu paznjU druglm orgamma U,edmJemh
naroda, nllhovlm pomocmm orgamma I zamteresovamm specIJahzovamm orgamzaci
,ama kOle se bave pruzanJem tehmcke pomoci na svako pHanJe kOle mlclralu IzvJestajl
navedcm u ovom dljelu Pakta, sto bl moglo pomoci urn tJeltma da, svako na POi,U svoJe
nadleznosu, odluCI 0 potrebl uvodenJa medunarodmh mlera kOje bl mogle pndomjeu
stvarnom, postepenom prm odenJu ovog Pakta

Clan 23

Drzave stranke ovog Pakta slazu se da mlere medunarodnog znaca)a za posttzanJe
prava pnznanh u ovom Paktu obuhvataju 1 rakve metode kao sto su zaU)UcenJe konven
Clja, usvaJanje preporuka, pruzanje tehmcke pomocil odrzavanje, u zaJedmcl sa zamter
sovamm vladama, reglOnalmh sastanaka I tehmcklh sastanaka u Cllju sav)etovanla I
proucavanla

Clan 24

NlS(a se u ovom Paktu ne sml)e tumacltl na stetu odredaba PovelJe U)edm)emh naroda
I ustava speCllahzovamh orgamzaclJa kOje odreduju odnose nadleznosu razhclUh organa
Ujedm)emh naroda IspecIJahzovamh orgamzaclja sa obzlrom na predmete kOjlma se bavi
ova) Pakt

Clan 25

Nista se u ovom Paktu ne smile tumaC!t1 na stetu pnrodenog prava sVlh naroda da
potpuno I slobodno uZlvaJu I upotrebljavaju svoJa pnrodna bogatstva Ilzvore
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Clan 26

I Ova) Pakt otvoren )e za pOtplS svakol drza\ I damci UJedmjemh naroda III damci
bIio kOle od n)emh spccIJalIzovamh orgamzacl)a, svakoj drzavi stranci Statuta
Medunarodnog suda I svakoJ drzavi kOIU Generalna skupstma pozove da postane
strankom ovog Pakta

2 OvaJ Pakt podh,eze raufikaCI)1 Instrument! rattfikaclje deponuJu se kod General
nog sekretara UJedln)emh naroda

3 OvaJ Pakt otvoren Je za pnstupanJe svakoJ drzaVI navedenoj u stavu I ovog dana

4 Pnstupanle se vrsl dcponovan)em mstrumenta pnstupanja kod Generalnog sekre
tara UJedmjemh naroda

5 Generalm sekretar U)edmjemh naroda obav)estava 0 deponovanJu svakog mstru
menta raUfikaclje III pnstupanJa sve drzave kOJesu potpisale oval Pakt III su mu pnstuplle

Clan 27

I Ova) Pakt stupa na snagu tn mleseca nakon deponovanJa tndeset petog mstrumenta
raufikaclle 111 prtstupanja kod Generalnog sekretara UJedm,emh naroda

2 Za svaku drzavu kOla raufikuJe ovaj Pakt III mu pnstupl nakon polaganJa tndeset
Ipetog Illstrumenta raufikacIJe III pnstupan)a, oval Pakt stupa na snagu tn mleseca posll)e
deponovanJa vlastltog Instrumenta raufikacile III pnstupanJa

Clan 28

Odredbe ovog Pakta protezu se na sve dl)elove savezmh drzava bez Ikakvog
ogramcen)a 111 Izuzetka

Clan 29

I Svaka drzava stranka ovog Pakta moze predlozltl IzmJene I nJlhov tekst dostavltl
Generalnom sekretaru U,edlllJemh naroda Generalm sekretar UJedmJemh naroda
saopcava svaku predlozenu Izm)enu drZavama strankama ovog Pakta sa zahtJevom da se
IZJasne da 11 zele sazlvan,e konferenclJe drzava stranaka u cIlju razmatranJa uh pnJedloga
I glasanja 0 nllma Ako se nalmanJe )edna trecma drzava stranaka IZJasm u pnlog
konferencl)e, Generalm sekretar UJedllllemh naroda sazlva konferenclJu pod oknl)em
U,cdmjemh naroda Svaka Izmlena kOla Ie usvo,ena veclUom glasova drzava stranakakole
su pnsume I glasaJu na konferenclJI podnosl se na odobren)e GeneralnoJ skupstml
UJedtnjemh naroda

2 IzmJene stupaJu na snagu kada Ih odobn Generalna skupsuna U)edlllJemh naroda
Ipnhvau dvotrecmska veema drzava stranaka ovog Pakta u skladu sa nJlhovlm ustavmm
posIUpclma

3 Kada Izmlene stupe na snagu, one obavezuJu drzave stranke kOle su Ih pnhvaule)
dok su ostale drzave stranke vezane odredbama ovog Pakta I svakom ramJom Izmjenom
kOlu su pnhvaule
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Article 14

Each State Party to the present Covenant which at the time of becomlOg
a Party has not been able to secure In Its metropolitan terntory or other
territories under Its Junsdlctlon compulsory pnmary education free of
charge undertakes within two years to work out and adopt a detailed
plan of action for the progressive Implementation Withm a reasonable
number of years to be fixed In the plan of the pnnClple of compulsory
education free of charge for all

Article 15

1 The States Parties to the present Covenant recognize the nght of
everyone

a to take part In cultural life
b to enJoy the benefits of SCIentifiC progress and ItS applications
c to benefit from the protection of the moral and material Interests

resulting from any SCIentifiC literary or artistic production of which he IS

the author

2 The steps to be taken by the States Parties to the present Covenant
~to achieve the full realization of thiS nght shall Include those necessary for
""\J the conservation the development and the diffUSion of sCience and

culture

3 The States Parties to the present Covenant undertake to respect the
freedom indIspensable for SCientific research and creative actiVity

4 The States Parties to the present Covenant recognize the benefits to
be denved from the encouragement and development of International
contacts and co operation In the SCIentific and cultural fields

Part IV

Article 16

1 The States Parties to the present Covenant undertake to submIt In con
formlty with thiS part of the Covenant reports on the measures which

they have adopted and the progress made 10 achlevmg the observance
of the nghts recognized herein

2 a All reports shall be submitted to the Secretary General of the
United Nations, who shall transmit copies to the Economic and SOCial
Council for conSideration In accordance with the prOVISIons of the present
Covenant,

b The Secretary General of the United Nations shall also transmit to
the specialized agencies copies of the reports, or any relevant parts
therefrom, from States Parties to the present Covenant which are also
members of these speCialized agencies In so far as these reports, or parts
therefrom relate to any matters which fall Within the responsibilities of
the said agencies 10 accordance With their constitutional Instruments

Article 17

1 The States Parties to the present Covenant shall furnish their reports
10 stages, In accordance With a programme to be established by the
EconomiC and SOCial Council Within one year of the entry mto force of
the present Covenant after consultation With the States Parties and the
speCialized agencies concerned

2 Reports may mdlcate factors and difficulties affecting the degree of
fulfilment of obligations under the present Covenant

3 Where relevant mformatlon has previously been furnished to the
United Nations or to any specialized agency by any State Party to the pre
sent Covenant It Will not be necessary to reproduce that informatIon, but
a precise reference to the Information so furnished Will suffice

Article 18

Pursuant to ItS responsibilities under the Charter of the United Nations
In the field of human rights and fundamental freedoms the EconomiC
and SOCial Council may make arrangements With the specialized agencies
10 respect of their reporting to It on the progress made In achieVing the
observance of the proVISions of the present Covenant falling WIthin the

Covenant on EconomIc SOCIal and Cultural Rights Umted NatIons
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Clan 30

Nezavlsno od saopcenla lzvrsemh prema clanu 26 stay 5 Generalm sekretar UJedm
)emh naroda obavlestava sve drzave navedene u stavu 1 navedenog clana 0 slJedecem

a potplSlma, ratlfikacIJama I pnstupan)lma prema clanu 26,

b danu stupanJa na snagu ovog Pakta prema clanu 27 I danu stupan)a na snagu. svake
IzmJene prema clanu 29

Clan 31
1 Oval Pakt, elll su engleskl, francuskl, kmeskl, ruskl I spanskl tekst Jednako

vlerodostoln1, bit ce deponovan u arhlvu UledmJemh naroda

2 Generalm sekretar UJedtnlemh naroda dostavtt ce oVJerene kopl)e ovog Pakta sVlm
drzavama navedemm u clanu 26

U potvrdu ovoga su potplsam, propisno ovlastem od svoJlh vlada, potplsah oval Pakt,
k011 Ie blo otvoren za potplslvanJe u New Yorku, 19 decembra 1966 godme
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scope of their activIties These reports may Include particulars of deCISions
and recommendations on such Implementation adopted by their compe
tent organs

tnbute to the effective progressive Implementation of the present Cove
nant

Artlde 19

The Economic and Social Council may transmit to the Commission on
Human Rights for study and general recommendation or as appropnate,
for Information the reports concerning human rights submitted by States
In accordance with Articles 16 and 17 and those concerning human
nghts submitted by the specialized agenCies In accordance with
Article 18

Artlde 23

The States Parties to the present Covenant agree that international action
for the achievement of the rights recognrzed In the present Covenant rn
eludes such methods as the conclusion of conventions the adoption of
recommendations the furnrshlng of technical assistance and the holdrng
of regional meetrngs and technical meetings for the purpose of consulta
tlon and study organized In conjunction with the Governments con
cerned

Article 20

The States Parties to the present Covenant and the specialized agencies
concerned may submit comments to the EconomiC and Social Council on
any general recommendation under Article 19 or reference to such
general recommendation In any report of the CommIssion on Human

(5' Rights or any documentation referred to therein
~

Artlde 24

Nothing In the present Covenant shall be rnterpreted as Impairing the
prOVISions of the Charter of the United Nations and of the constitutions
of the speCialized agencies which define the respective responsibilities of
the vanous organs of the United Nations and of the speCialized agencies
In regard to the matters dealt with In the present Covenant

Artlde 21

The Economic and Social Council may submit from time to time to the
General Assembly reports with recommendations of a general nature and
a summary of the information receIved from the States PartIes to the pre
sent Covenant and the speCialized agencies on the measures taken and
the progress made In achlevrng general observance of the nghts recog
nized In the present Covenant

Article 25

Nothing In the present Covenant shall be Interpreted as Impairing the In

herent nght of all peoples to enJoy and utilize fully and freely their natural
wealth and resources

Article 22

The EconomiC and Social Council may bring to the attention of other
organs of the Unrted Nations their subsidiary organs and specialized
agencies concerned wIth furnrshlng technrcal assistance any matters
anslng out of the reports referred to In this part of the present Covenant
which may assist such bodies In deCiding each within Its field of
competence on the advisabilIty of international measures likely to con

Covenant on Economic SOCIal and Cultural Rights

Part V

Article 26

1 The present Covenant IS open for signature by any State member of
the Unrted Nations or member of any of ItS speCialized agencies by any
State Party to the Statute of the International Court of Justice and by any
other State which has been invited by the General Assembly of the
United NatIons to become a party to the present Covenant

- -----
Untted Nations
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--------------------
2 The present Covenant IS subject to ratification Instruments of ratifica
tion shall be deposited with the Secretary General oft the United Nations

3 The present Covenant shall be open to accession by any State referred
to In paragraph 1 of thiS Article

4 Accession shall be effected by the deposit of an Instrument of acces
sion with the Secretary General of the United Nations

5 The Secretary General of the United Nations shall Inform all States
which have signed the present Covenant or acceded to It of the depOSit
of each Instrument of ratification or accesSion

ArtIcle 27

1 The present Covenant shall enter Into force three months after the
date of the depOSit with the Secretary General of the Umted Nations of
the thirty fifth Instrument of ratification or Instrument of accession

-
Q 2 For each State ratifying the present Covenant or acceding to It after

the depOSit of the thirty-fifth Instrument of ratification or Instrument of
accession. the present Covenant shall enter Into force three months after
the date of the depOSit of ItS own Instrument of ratification or Instrument
of accession

ArtIcle 28

The provISions of the present Covenant shall extend to all parts of federal
States without any limitations or exceptions

ArtIcle 29

1 Any State Party to the present Covenant may propose an amendment
and file It with the Secretary General of the United Nations The Secretary
General shall thereupon communicate any proposed amendments to the
States Parties to the present Covenant with a request that they notify him
whether they favour a conference of States Parties for the purpose of

29 Covenant on EconomIC SOCIal and Cultural RIghts

considering and voting upon the proposals In the event that at least one
third of the States Parties favours such a conference, the Secretary
General shall convene the conference under the auspices of the United
Nations Any amendment adopted by a majority of the States Parties
present and voting at the conference shall be submitted to the General
Assembly of the Umted Nations for approval

2 Amendments shall come Into force when they have been approved by
the General Assembly of the United Nations and accepted by a two
thirds majority of the States Parties to the present Covenant In accor
dance with their respective constitutional processes

3 When amendments come Into force they shall be binding on those
States Parties which have accepted them, other States Parties stili being
bound by the provIsIons of the present Covenant and any earlier amend
ment which they have accepted

ArtIcle 30

Irrespective of the notifications made under Article 26, paragraph 5, the
Secretary General of the United Nations shall Inform all States referred
to In paragraph 1 of the same Article of the following particulars

a signatures, ratifications and accessions under Article 26,
b the date of the entry mto force of the present Covenant under

Article 27 and the date of the entry Into force of any amendments under
Article 29

ArtIcle 31

1 The present Covenant, of which the Chinese English, French, RUSSian
and Spanish texts are equally authentic, shall be depOSited In the archives
of the Umted Nations

2 The Secretary General of the United Nations shall transmit certified
copies of the present Covenant to all States referred to In Article 26
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8 Revised European Social Charter of 1996

Preamble

The governments sIgnatory hereto being members of the Council of
Europe,

Consldenng that the aIm of the CouncIl of Europe IS the achievement of
greater umty between Its members for the purpose of safeguardmg and
reallsmg the Ideals and pnnclples which are theIr common hentage and
of facllltatmg theIr economIc and sOCIal progress, In partIcular by the
mamtenance and further reallsabon of human nghts and fundamental
freedoms,

ConsIdering that In the European Convention for the ProtectIOn of
Human RIghts and Fundamental Freedoms signed at Rome on 4 No
vember 1950, and the Protocols thereto, the member States of the
CouncIl of Europe agreed to secure to theIr populations the cIvil and
political nghts and freedoms therein specrned

ConsIdering that In the European SocIal Charter opened for signature In

TUrin on 18 October 1961 and the Protocols thereto, the member States
of the CouncIl of Europe agreed to secure to theIr populations the social
nghts speclned therem In order to Improve theIr standard of IIvmg and
theIr social well-being,

--------------------
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2 13 EVROPSKA SOCIJALNA POVELJAU%~)

Vlade, potplsmce ovog dokumenta, clamce SavJeta Evrope,

S obzlrom da Je cII) SavJeta Evrope posnzanle veceg Jedmstva Izmedu n)emh clanova,
au svrhu slgurnOSti I posnzanJa Ideala I pnnclpa k011 su nJlhovo zaJedmcko nasliJede I
olaksavanJa nJlhovog ek.onomskog I SOCllalnog naprerka, a posebno odrzavanJem I dallun
ostvarenlem IJudsklh prava I osnovmh sloboda,

S obzlrom da su se u evropskoJ Konvencill 0 zastltllJudsklh prava I osnovmh sloboda,
potplsanoJ u Rlmu 4 novembra 1950 godme, te u Protokolu uz nJu potplsanom u Parlzu
20 marta 1952 godme, drzave clamce Savleta Evrope saglasile da oSlguraJu svom
stanovmsrvu gradanska I polmcka prava I slobode navedene u nllma,

S obzlrom da uZlvanle socIJalmh prava treba bItI oSlgurano bez dlsknmmaCIJe U

pogledu rase, bOle pola, vjere, politlckog mlsllenJa, naclonalnog Iii sOCllalnog ponlekla,

Odlucne da ucme svakl zaledmckl napor da pobolJsaJu srandarde zlvllenJa I da
unapn)ede socllalno blagostanje I grad~kog 1 seoskog stanovmstva putem adekvatmh
mstttucila 1 akcIla,

Dogovonle su se kako shledl

D I 0 I

Stranke ugovormcepnhlraraJu kao Cll) svoje politlke da ce shleditl na sve odgovaraJuce
nacme, po karakteru I naclOnalne I mternaclOnalne, tckovme u pogledu uslova pod kOJlma
sc slJcdeca prava I prtnClpl mogu dJelotvorno ostvann

I Svako ce Imatl mogucnost da zaradule za ZIVOt u zammanJu kOle Je slobodno Izabrao

2 SVI radmci ImaJU pravo na praVicne uslove rada

3 SVI radmcl ImaJu pravo na bezbledne 1 zdrave uslove rada

4 SVI radmcllmaJu pravo na praVlcnu naknadu dO' ollnu za pnstOJan standard Zlvota
za sebe 1 sVOle porodlce

5 SVI radmci I poslodavcl ImaJu pravo na slobodu udruzlvanJa u naclOnalmm ill
mternaclOnalmm orgamzacllama radl zasttte njlhOVlh ekonomsklh I socl)almh mteresa
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Recalling that the Mlnlstenal Conference on Human RIghts held In Rome
on 5 November 1990 stressed the need on the one hand, to preserve
the mdlvlslble nature of all human nghts be they CIVtl pohttcal, eco
nOmiC, socIal or cultural and, on the other hand, to gIve the European

SocIal Charter fresh Impetus,

Resolved, as was decIded dunng the Mm/stenal Conference held In TUrin
on 21 and 22 October 1991, to update and adapt the substantive
contents of the Charter In order to take account In particular of the
fundamental social changes which have occurred smce the text was

adopted,

Recognising the advantage of embodying In a RevIsed Charter de
signed progressively to take the place of the European SOCIal Charter,
the nghts guaranteed by the Charter as amended, the nghts guaranteed
by the Additional protocol of 1988 and to add new nghts,

Have agreed as follows

-
~ Part I

The PartIes accept as the aIm of their policy, to be pursued by all
approprrate means both national and international m character, the
attainment of condItions rn which the follOWing nghts and pnnclples

may be effectively realised

1 Everyone shall have the opportUnIty to earn his hVlng m an occupa-

tion freely entered upon

2 All workers have the rrght to Just conditions of work

3 All workers have the rrght to safe and healthy working conditions

4 All workers have the right to a fair remuneration suffiCIent for a
decent standard of IIvmg for themselves and their familIes

5 All workers and employers have the right to freedom of assoCiatron
In natronal or Internatronal organisatIons for the protection of theIr

economIc and social Interests

6 All workers and employers have the nght to bargain collectively

7 ChIldren and young persons have the nght to a special protection
against the phYSical and moral hazards to whIch they are exposed

8 Employed women, In case of maternIty, have the nght to a specIal
protectton

9 Everyone has the nght to appropnate facilIties for vocational gUld
ance wIth a vIew to helping hIm choose an occupation sUIted to hIs
personal aptItude and Interests

10 Everyone has the nght to appropnate faCilities for vocatIonal tram
tng

11 Everyone has the nght to benefIt from any measures enablmg hIm
to enJoy the hIghest possible standard of health attarnable

12 All workers and theIr dependents have the nght to socIal securrty

13 Anyone wIthout adequate resources has the nght to socIal and
medical assIstance

14 Everyone has the nght to benefit from social welfare services

15 Disabled persons have the nght to Independence, soclalmtegrabon
and partlclpabon In the life of the communrty

16 The famIly as a fundamental unIt of society has the nght to appro
priate socIal, legal and economIc protectIon to ensure Its full develop
ment

17 ChIldren and young persons have the nght to appropriate socIal,
legal and economic protection

18 The nationals of anyone of the Parties have the nght to engage In
any gamful occupatron In the territory of anyone of the others on a
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6 'lVI radmu I po~lod1\ CI uualll pra\.) 1\ kolLl 11\ ne pregO\ ore

7 Dleca I malollemlll Imalu pl1vO n1 p")~el.>nll la~tltU prot tV til ckth I 111or1111lh
opasnostl kOJlnu s.. IrlolLni

8 Zaposh'ne rene, U ~ll1C I)U matenmtv 1, tl drugl zaposlene zene, kada Je pnkladno,
Imalu prav(' l1a pas bnl! ldstHll U ~vom radu

9 Svako mid prdvo na odgovdralllLL olakSlC<.. za ~trucno llPUtstvo U pOl"lLdu P01110CI
Izbora ram111anJa kOle odgovaea nlegoH111ltCl1lm ~posObnOStl111a I IntlreSIl1la

10 Svako Ima plava na odgovaraluce olak~lce za strucno obrazovan)e

II Svako 1111,1 pi dVO Ja e 1,0rJJt btlo kO)I111 111lera111a kOle mu omogUl,.aValll da uZlva
naJvIsl moguci standald WeaVI)d kOll Je mogucc dosuci

12 SVI radl1lctl (\'11 1.011 od nJlh zavise ImalU pravo na socljalno oSlguranJc

13 Svako ko Ie her ddd.vatl1lh pnhoda uua pravo na SOCII ainu Ildravstvcnu pomoc

14 Svako Ima pravo da ~e "OrIStl sluzbarna socl}alnog stardnJa

15 Ncsposobna IIca Imalu pravo na strucno obrazovanle, rchabllttaclJu I ponOVllO
zaposlen)e, bez obzlea kakvo )e pon/eklo I pnroda n'lhovc nesposobnostl

16 Porodlca, kao osnovna ledlmca drustva, Irna pravo na odgovard.)ucu socIJalnu
pra\ nu I ekonornsku zastltu kako bl se oSlgurao nJcn potpum razvol

17 MaJke I d)eca, bez obzlra na bracm status I porodlcne odnose, IrnaJu pravo na
odgovaraJucu socllalnu I ekonornsku zastxtu

18 Drzavllam bllo kOle strane ugovornlce ImaJu pravo na zaposlen,e u bllo kOJern
unosnom zamrnanlU na tentorJll btlo kOle druge drzave na osnovama Jednakosu sa
drzavlJamma te drzave, pod uslovom ogramcen)a zasnovamh na uVlerl)IVlm ekonomskllu
1 socllalmm razlozlrna

19 Radmci na pnvremenom radu u mostranstvu, k011 su drzavlJam stranke ugovor
mce, 1-ao 1 n)lhove porodIce, Imalu pravo na zasmu 1 pornoc na tenton)l bllo kOJe stranke
ugovormce

D I 0 II

Stranke ugovormce se obavelulu, kako Je predvldeno u DIJelu HI , da ce se smatratl
ogramcemm obavelama navedcmm u clanovlma I stavovlma kO)l slIJede

Clan 1 Pravo na rad

U svrhu oSlguranla d,elotvornog vrsen)a prava na rad, stranke ugovormcc se
obavezuJU da ce

1 pnhvatltl kao ,edan od svollh pnmarmh cIl,eva 1 odgovornostl postIzanJe I
odrzavan,e, kolIko ,e to moguce, Vlsokog 1 stabtlnog mvoa zaposlenostI u svrhu postlzanJa
pune zaposlenostl,

2 dJelotvorno zastxtltl pravo radmka da zaradl za ZIVOt u zaposlenJu kOJe Ie slobodno
Izabrao,

3 da osnuJu III poduptru besplarne sluzbe zaposljavanJa za sve radnx"e,
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..j. til o~lgurdlll III llnapredulLl odgovdl11uce strucno UPllCI\ anlL Obflzov1nle 1 reha
blllt1CtJU

Clan 2 Pravo na praVlcne uslovc rada

U cIIIU oSlguranJa dlclotvornog vrsen)a prava na pravlcne uslove rada, ,lrane ugovoe
mCL se obavezuJu da l,.e

I odredltl ralurnnc dne\ ne I sedmlcne radne sate, tc da se radna sedmlca progreslvno
~manJuJe do mJcre do kOle to povecanJc produkuvnostl I drugl rele'vdntl1l fakton dor
volJwaJu,

2 o~lguratI placcne drza\ne praznxke,

3 OSlgural1 naJlnanle dVlle sedmlce placcnog godlsn)eg odmora,

4 oSlgurau placene dodatnc prazmkc lit da smanJe radne sale radlllC1ma kO)l se bave
opasmm III po rdra\ IJe stetlllm zal1lmanJlma, kako Je proplsano,

5 oSlguran vn)crne 7a odmor u toku scdmlce kOle ce se, koltko Ie to rnoguce,
podudarau sa danom kO)l Ie, po tradlCIJlllt oblcaJu u zemllillt reglOnu u pItanJu, pnznat
kao dan odrnora

Clan 3 Pravo na bezbJedne I zdrave uslove rada

U cIIJu oSlguranla dJelotvornog vrsenJa prava na bezbJcdne I zdrave uslove rada, strane
ugovorlllce se oba\ezuJu da ce

1 dOlllJeu propisc 0 bezbJcdnosul zdravllu,

2 obezblJedltl IzvrsenJe takvlh proplsa mlerama nadzora,

3 konsultovan, kada Je to pnkladno, orgamzaclJe poslodavaca I radnxka 0 mlerama
odredelllm za pobolJsan)e bezbJednostl I zdravlJa u mdustnJl

Clan 4 - Pravo na pravlcnu naknadu

U svrhu obezbJeden,a dJelotvornog vrsenJa prava na pravlcnu naknadu, strane ugo
vormce se obavezuJu da ce

I radlllcima pnznan pravo na takvu naknadu kOla ce obezbJcdltl nllm1 I nJlhovlm
porodlcama pnstolan standard zlvlJenJa,

2 radlllcima pnznan pravo na uvecane lznose naknade za prekovrernllll rad, sto Je
podlozno IzuzeClma 1I poseblllm slucaJevlrna,

3 pnznatl pra\ 0 muskarclma I renama na Jednako placanle za rad Jednake vrIJednostl,

4 pnznatl pra\o sVlm radlllcirna na razuman perIod za otkaZlll rok,

5 dozvoltu odblJanJe od nadmca sarno pod uslovlma I u mJen UkOIOI Ie to propisano
naclOnallllrn ZakOl1l111a III propIslrna III utvrdeno kolektlVlllrn ugovonm1 111 sudsknu
odlukama

Vrsenle oVlh prava bIt ce postxgnuto slobodno zaklJucclllrn kolekuvlllm ugovonma,
zakonsklm mehalllzmom utvrdenJa nadmca Ih na druge nacme 1.011 odgo\aralU prtlt
kama

Clan 5 Pravo na orgamzovan,e

U svrhu oSlguranJa III 1.j.IIapredenJa sloboda radmka 1 poslodavaca da osnulu lokalne,
drzavne lit medunarodne organxzaClle za zastxtu svoJlh ekonomsklh I socllalmh mteresa
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footing of equality wIth the nationals of the latter subject to restnctlons
based on cogent economic or sOCIal reasons

19 Migrant workers who are nationals of a Party and theIr families
have the nght to protection and assistance In the territory of any other

Party

20 All workers have the nght to equal opportUMltles and equal treat
ment In matters of employment and occupation WIthout dISCrimInatIon

on the grounds of sex

21 Workers have the fight to be Informed and to be consulted Within

the undertakmg

22 Workers have the fight to take part In the determlnatton and
Improvement of the working condItions and working environment In the

undertakmg

23 Every elderly person has the right to SOCial protection

24 All workers have the nght to protection 1M cases of termination of

employment

25 All workers have the nght to protection of their claims In the event
of the msolvency of their employer

26 All workers have the right to dlgmty at work

27 All persons With family responsibilitIes and who are engaged or
Wish to engage In employment have a right to do so WIthout bemg
subject to d/sCrlmmatlOn and as far as pOSSible WIthout conflict between
theIr employment and family responslbilltres

28 Workers'representatlves In undertakings have the nght to protec
tion agarnst acts prejudICIal to them and should be afforded appropriate
faCIlItIes to carry out their functions

29 All workers have the nght to be mformed and consulted In collec
tlve redundancy procedures

30 Everyone has the nght to protection agamst poverty and social
exclusIon

31 Everyone has the fight to hOUSing

Part II

The PartIes undertake as provided for In Part III to consider themselves
bound by the obligations laId down In the fo({owmg articles and para
graphs

Article 1 - The nght to work

With a vIew to ensuring the effective exercIse of the fight to work the
PartIes undertake

1 to accept as one of theIr pnmary alms and responsibilities the
achievement and marntenance of as hIgh and stable a level of employ
ment as pOSSIble, WIth a view to the attamment of fuB employment,

2 to protect effecbvely the nght of the worker to earn hiS liVing m an
occupation freely entered upon,

3 to establIsh or mamtaln free employment servIces for all workers,

4 to prOVIde or promote appropriate vocational gUidance, trammg
and rehabilitation

ArtIcle 2 - The fight to Just conditIOns of work

With a view to ensunng the effective exerCIse of the nght to Just
condItIons of work, the Parties undertake

1 to prOVIde for reasonable dally and weekly working hours the
workmg week to be progressively reduced to the extent that the In

crease of productIVIty and other relevant factors permit
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I da sc pnklJuce Urn orgaOlzacllama ,tranke ugO\ Olnl(.l. 'ie oba\ ezuJu da naclOnalno
zakonodavstvo nece bltl takvo da naskodl mtI ce se pnmlen.llvau tako da naskodl oVlm
slobodama Miera u kOJoJ cese garanClje, odredcnc u ovom clanu, pllmJenJIVatI na pol1CIjU
bit ce odredcna naclOnalnun zakoOlma III pravlItma Pnnclp po kOJcm ce se pnmJenJlvatI
ave garancIJc na pnpadOlke orulaOlh snaga I mJeru u kOJo, ce se garancl)e pnmJenJlvatI
na I1ca Il ove kategon)e, na ,ednak naCln ce odredltI nauonalm nkom III proPISI

Clan 6 Pravo na kolektlvno pregovaranJe

U svrhu oSlguranJa d,elotvornog vlsenJa prava na kolekuvno pregovaran)e, stranke
ugovormce se obavezu)u da cc

1 unapredlvau zajcdmcke konsulracl)e llmedu radmka I po~lodavaca,

2 unapredlvatI, gdle Ie to potrcbno I gdJe odgovara, dobrovol)ne pregovore IzmcdJu
poslodavaca 111 orgamzaclJa poslodavaca I radl1lcklh orgamzacl)a, u svrhu regultsanla
vremena I uslova zaposlenla putcm kolekuvmh ugovora,

3 unapredlvau osmvanJc I konstenJe odgovarajuclh mehamzama za pomlrenle I
dobrovol)llu arbltrazu za qesa\anJe radmcklh sporova,

I pnznau

4 pravo radmka I poslodavaca na kolekuvnu akclJU u slucalevlma sukoba mteresa,
uklJucuJucl I pravo na stralk, oVlsno 0 obavezama kOle mogu prOlstecl IZ kolekuvmh
ugovora kOJlma su ramJe pnstuplh

Clan 7 Pravo dJece 1 malolJetmka na zashtu

U svrhu oSlguran)a dJelotvornog vrsenJa prava dJece I malol)etmka na zastltu, strane
ugovormee se obavezu)u da ee

I odredm mmlmalnu starosnu grameu la zaposlenJe na petnaest godma starosu, od
cega mogu postoJau IzuzeCI za dJeeu zaposlenu na propisamm laklm poslovlma bez stete
po nJlhovo zdravlJe, morallh obrazovanJe,

2 odredm VISU mmlmalnu dobnu gramcu za zaposlenJe, kOJa ce bm utvrdena u
pogledu propisamh zammanJa kOla se smatraJu opasmm lit nezdravlm,

3 obezblJedltl da Itca, kOla JOS UVIJck potpadaJu pod obavezno skolovanle, nece bltl
zaposieila na takVlm poslovlma l1ltI ee 1m se uskrauu puna konst nJlhovog obrazovanJa,

4 obezblJedm da radm san Itca mladlh od sesnaest godma budu ogrameem u
saglasnosu sa potrebama n'lhovog razvo)a I posebno nJlhovlm potrebama za strucmm
obrazovanjem,

5 pnznau pravo mladlm radmelma I segruma na pravlcnu nadmeu lit drugu
odgovaraJueu nadoknadu,

6 obe7blJedltl da vnleme ko)e malolJetmel provedu na struenom obrazovanJu tokom
redovnog radnog vremena, uz odobren)e posloda\ ea, bude smatrano kao sastavm dlo
radnog dana,

7 obezblJedm da zaposlena hea mlada od osamnaest godma Ima)u pravo na plaeem
godlsnll odmor ne krael od ttl sedmlce,

8 obezblJedlU da Itea mlada od osamnaest godma neee bm zaposlena na noemm
posloVlma uz Izuzetak pOJedmlh zammanJa odredenlh naelOnalmm zakomma lit pro
pISlma,
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Y obc/blWdltl da Cl lild mldl1d od osamnae,1 gOdll11, aposlena na poslovtnl1. pro
PI~ lnlm naCI0l111111m 71kofllllld III proplslma, bItl podvrgnura redovl101 zdra\ St\ enol
konlroh

10 oSlguratt poscbnu 7aS[l(U ad fi7lcklh I moral nih opasnostl kOllma su d,cca 1

malol]etmci Iliozelll, a pO'iebno od omh kop dlrekrano Ih tndlrekrno re7UltlraiU 17
nllPo\ og po,la

Clan 8 Pravo zaposlemh zena na zastltu

l' sHim oSlguranJa d,elon 01 nog vrsenJa prava Laposlemh 7ena na zasmu ~trane

ugovorlllce se obavelulu da c~

I ObllblJcdltl 7enama da U7mu dopust pnje I posllje poroclaJa do ukupno nalmanJe
dvanaesr sedmlca, bllo placcmm dopu~tom, adekvarnul1 naknadama IZ socllalne n,tlte
lit naknadama IZ Javmh fondova 71l. 7ene,

2 smatrau da Je nezakonlto da poslodavac da zelli otkaz za vrljeme nJene odsulnosu
zbog porodllJskog odsustva lit da 101 da otkaz u takvo vrlJeme u kOlem bl otkatlll rok
Istekao u vn)eme llJene odsutnosu,

3 obezbl)edlu da maJke kOle dOle svoJu dJecu Ima,u pravo na dovolJno ,lobodnog
\ remella za ovu svrhu,

4 a reguhsau zaposlenle radlllca na nocnom radu UlOdustnlsklm poslovlma,

b zabramtl zaposlenJe radlllca u podzemmm kopovlma I, kada Je to odgovara)uce, na
sVlm druglm poslovlma kOJI su za nllh nepnkladm zbog opasne, nezdrave lIt naporne
pnrode tlh poslova

Clan 9 Pravo na stmcnu poduku

U svrhu oSlguranla dJelotvornog vrsenJa prava na strucnu poduku, stranke ugovormce
Sl obavezuju da ce obezbl)edltl lit unapn)edltl, koltko Ie to potrebno, sluzbu kOJa ce
pomoci sVlm hClma, ukljucuJucl I hendlkeplrana, da nlese probleme u vezl sa Izborom
zannnania I naprcdovanJem, uz duzno posrovanje lOdlvldualmh osoblOa Itea I nJlhovog
odnosa prema mogucnostlma kOJe pruza zalllmanJe, ova pomoc bl trebala bm oslobodena
placanJa I za malolletlllke, uklJuCUIUCI ucelllke, I za odrasle

Clan 10 Pravo na strueno obucavanJe

U svrhu oSlguranla d,elolvornog vrsen)a prava na strucno obllcavanJe, slranke ugo
vormce ,e oba\ e7UJU da ce

1 obezblJedmllt lInapnlcdltl, kohko Je to potrebno, tehmcko I strucno obucavanJe za
~\ a lIca, uklJuCUllICI I hendlkeplr1na, u konsultaclJI sa orgamzaclJama poslodavaca I
radmka I dati olakslce za pnstup visem tehlllckom I umver7ltet,kom obrazovanJu
ballranom Jcdll10 na Il1dlVlduallllm sposobnostlma,

2 obezblJcdlt! lit unaprl)cdltl SIStern naukovanja I druglh slstematsklh aranzmana za
obuku dlecaka I dlevoJclca u nJlhovlm razhutlm zaposlenllma,

3 Obe7blJedm lit unapnledltl, koltko Je to potrebno

a odgovaraluce Ilako dostupne olakslce za obuku za punoljetmh radmka,

b posebne olakslce za prekval1fikacI)u punolletlllh radmka, kOla Ie potrebna zbog
tehnoloskog razvo)a 111 novlh trendova u zaposlJavanlu,
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2 to provide for public holidays with pay,

3 to proVide for a minimum of four weeks annual holiday with pay

4 to eliminate nsks In Inherently dangerous or unhealthy occupa
t,ons, and where It has not yet been pOSSible to eliminate or reduce
suffiCiently these nsks to proVide for either a reduction of working hours
or additional paid holidays for workers engaged 1'1 such occupations

5 to ensure a weekly rest penod which shall as far as pOSSible
COinCide wIth the day recognrsed by tradItion or custom In the country or
region concerned as a day of rest

6 to ensure that workers are Informed In wntten form, as soon as
pOSSible, and In any event not later than two months after the date of
commencing their employment, of the essential aspects of the contract
or employment relatIOnship,

7 to ensure that workers performrng night work benent from mea-
sures whIch take account of the speCIal nature of the work

ArtICle 3 - The nght to safe and healthy working conditIOns

WIth a view to ensuring the effective exercise of the nght to safe and
healthy workrng condltrons, the Parties undertake, In consultatron With
employers'and workers'organisatIons

1 to formulate, Implement and periodically review a coherent na
tronal policy on occupational safety, occupational health and the work
Ing environment The pnmary aim of thiS policy shall be to Improve
occupational safety and health and to prevent aCCidents and injury to
health ansrng out of, Irnked With or occurnng In the course of work,
particularly by minimising the causes of hazards rnherent In the working
enVIronment,

2 to Issue safety and health regulations,

3 to provide for the enforcement of such regulations by measures of
supervision

4 to promote the progressive development of occupational health
services for all workers with essentially preventive and adVISOry func
tlons

Article 4 - The right to a fair remuneratIOn

WIth a view to ensunng the effective exercise of the nght to a fair
remuneration the Parties undertake

1 to recognise the nght of workers to a remuneration such as Will
give them and theIr famllres a decent standard of irVing,

2 to recognIse the nght of workers to an Increased rate of remunera
tlon for overtime work, subject to exceptions In partIcular cases,

3 to recognise the nght of men and women workers to equal pay for
work of equal value,

4 to recognise the nght of all workers to a reasonable penod of
notice for termlnatron of employment,

5 to permIt deductions from wages only under condItIOns and to the
extent prescnbed by national laws or regulations or fixed by collective
agreements or arbltratron awards

The exercise of these nghts shall be achieved by freely concluded
collectIve agreements, by statutory wage nXlng machinery, or by other
means appropnate to national condItions

Article 5 - The right to organise

WIth a vIew to ensunng or promoting the freedom of workers and
employers to form local, national or Internatronal organisations for the
protectron of their economic and SOCIal rnterests and to JOin those
organlsatrons, the Parties undertake that national law shall not be such
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4 poucatl puno konstenle olakslca predVldemh odgovaraJllclm mleralIla kao sto Sll

a smanJenJe III oslobadanJc od bl10 koph troskova 111 taksl,

b garamovanle finanS1Jske pomoCI u odgovaraJlIClm slucaJevlma,

C uklJlIClvanJe u redovno radno vnJeme 1 onog vremena kOle Je radmk proveo na
dopunskoJ ObllCI na zahqev nJegovog po'>lodavca tokom traJanJa zaposlen)a,

d oSlguranJe, kroz adekvatan nadzor, u konsultaCljl sa orgamz1clJama poslodavac1 1
radmka, djelotvornosu naukovan,a 1druglh aral17mana obucavanJa malolJelmh radmka,
te adekvatne zasUte malolJetmh radmka uopce

Clan 11 Pravo na zdravstvenu zastltu

U svrhu oSlguranja d)elotvornog vrsenja prava na zdravstvenu zastltu, strane ugovor
mee se obavezuJu da ce, dlrektno III u saradnJI sa javmm 111 pnvatmm orgamzaclJama,
preduzeu odgovaraJuce mJere, dlzaJmrane lllter alla

1 da uklone, kolIko IC to moguce, uzroke bolestl,

2 da obezbllede nadzor 1 obrazovne olakslce za unapredenJe zdravlJa 1 potlcan)e
llldlviduaine odgovornostl u pttanJlma zdravlJa,

3 da spnJece, kohko Je to moguee, epldemlJske, endemske Ih druge bolesu

Clan 12 Pravo na socIJaino oSlguranJe

U svrhu oSlguranJa dJelotvornog vrsenJa prava na socllalno OSlguranje, stranke ugo
vormce se obavezuJu da ce

1 ustanovlU 111 podUplratl slstem soclJalnog oSlguranJa,

2 podupxrau slstem soelJalnog oSlguranla na zadovolJavaJucem mvou, naJrnanJe
lednak onome kOll se trazl za raufikaelJu Medlunarodna konvenclJa 0 radu (Bra) 102) u
veZl sa mlllimalmm standardlma soc1lalnog oSlguranla,

3 nastolatl progreslVno podici Slstem soelJalnog oSlguranJa na veCl mvo,

4 poduzeu korake, zaklluclvanJem odgovaraluclh dvostramh 1 vlsestramh ugovora,
lh na drugl naelll, I pod uslovlma navedemm u Um ugovonma, kako bl oSlgurah

a Jednak posrupak kao sa SVOJlm drzavlJaOlma prema drzavlJamma stranaka ugovor
mea u pogledu prava soelJalnog oSlguranJa, uklJueuJucl zadrzavanJe konsu kOJe prolzllaze
lZ zakonodavnog regullsan,a soelJalnog oSlguranla, bez obura na kretanla zastlcemli. hca
lzmedu tentonla stranka ugovormca,

b davanJe I produzavanJe prava sOCllalnog oSlguranJa putem akomulaelJe oSlguranJa
111 penoda zaposlenJa zakljucemh po zakonu svake od stranaka ugovorlllca

Clan 13 Pravo na socllalnu 1zdravstvenu pornoc

U svrhu oSlguranJa djelotvornog vrsenJa prava na SOCII ainu 1 zdravstvenu pomoe,
stranke ugovormce se obavezuJu da ce

I oSlgurau da svakom hcu kOJe je bez adekvatmh lzvora pnhoda 1 kOle I11le u
mogucnostl oSlgurau takve lzvore 111 SVOJlm vlasuum nastolanllma I11U na drugl naC1l1,
naroelto naknadama po semi socIJalnog oSlguranJa, bude data adekvatna pomoe I, u
slucaJu bolesu, bnga nuzno potrebna za nlegovo stanJe,
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2 oSlgUr1(l d \ ilea kOla prunalu t lkvu pomoe nece IZ tog ra710ga, pretrplCtl od
smanJenJa n)lhoVlh politi! klh lil ~ouldllllh Pld\J,

3 obezbllLdltl da svako m07e pnmHI od odgovardJuclh Javmh Ih pnvatmh sluzbl
takve savJete lilllcnu pomoc ukollko Je porrebna da spnjeCI, uklom III da ublazl hcne III
porodlcne nUZllL lJotrebc,

4 pnmll<::mll odrcdbe \7 sld\Ova 1 ,2 13 ovog clana, uz Iste uslovc kOle pnmJenJuJu
na svoJe drLa\ IJane I na drnvlJane dru!,lh strana ugovormea kOll SL zakomto nalaze na
nllhovlm tcntonj1ma, u sl-.ladu sa oba\ezama po EvropskoJ konvenclll ° soclJalnoJ 1
medlcmskoJ pomoCl porplSanO) u Panzu 11 decembra 1953 godme

Clan 14 Pravo na naknadu lZ sluzbl socIJalnog staranJa

U svrhu oSlguranJa djelotvornog vrsenJa prava na naknadu lZ sluzbl socllalnog
staranla, stranke ugovorlllce se obavezulu da ce

1 unapnledm III obezbJedlvau slulbe kOJe bl, konstenlem metoda socljalnog rada,
dopnnljele blagostanJu I razvoJu 1 pOJedlOaca 1 grupa u zaJedOlCI I nJlhovom
pnlagodavanJu drustvenoJ okohOl,

2 potlcau ucesce pOJedmaca I dobrovolJOlh 111 druglh orgaOlzaClJa U osmvanJu 1
potpomaganJu takvlh sluzbl

Clan 15 Pravo fiZ1Ckl11l mentalno nesposobmh hca
na strucno obucavanJe, rehablhtacllu 1 socIJalno zbnnlavanle

U svrhu oSlguranJa dJelotvornog vrsenJa prava fiZ1Ckll mentalno nesposobmh hca na
strucno obueavanJe, rehabllltaelJu 1zbnnJavanJe, stranke ugovormce se obavezuJu da ce

1 preduzetl adekvarne mJere za obezbjedenJe olakslca UobucavanJu uklJucuJucI, gd,e
Ie potrehno, speclJahzovane mstltUC1le, Javne lil pnvarne,

2 preduzetl adekvatne mjere za zaposlJavanJe nesposobmh hca, kao sto su speclJa1l
zovaOl zavodl za laposIJavan,e, ustanove za zastlcena zaposlenJa I m)ere potlcanJa poslo
davaca da zaposle nesposobna hea

Clan 16 Pravo porodIce na
socIJalnu, pravnu 1ekonomsku zastltu

U svrhu oSlguranJa neophodmh uslova za pum razvo) porodIce, kOja Ie osnovna
Jedllllca drustvJ, stranke ugovormce se obavezuju da ee unapredlvatl ekonomsku, pravnu
1 soclJalnu zastltu porodlcnog zlvota putem drustveOlh I porodlcmh porpora, fiskalmh
aranzmana, obezb)edenJem porodlcnog stanovanJa, povlastlcama za One kOjl tek stupe u
brak 1druglm odgovaraJuclm sredstvlma

Clan 17 Pravo malkll dJeee na SOCllalnu 1ekonomsku zastltu

U svrhu oSlgulanJa d)dotvornog vrsenja prava malkl1 dleee na sOCllalnu 1ekonomsku
zasutu, strane ugovormce ce preduzcu sve odgovarajuce neophodne mJere u tu svrhu,
uklJucuJucl oSlllvallJe III potpomaganle odgovaraJuclh mstlrucIJa Ih sluzbl

Clan 18 - Pravo na zaposlenJe u
unosnom zamm3nlu na tentonJl druglh stranaka

U svrhu oSlguranla dJelotvornog vrsenJa prava na zaposlenJe u unosnom zalllmanJU
na tentonll bllo kOle druge stranke ugovormce, stranke ugovormee se obavezuJu da ce
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as to Impair, nor shall It be so applred as to Impair, this freedom The
extent to whICh the guarantees provided for In thIS article shall apply to
the police shall be determined by national laws or regulations The
pnnclple governing the application to the members of the armed forces
of these guarantees and the extent to which they shall apply to persons
In thIS category shall equally be determined by national laws or regula
tions

Article 6 - The nght to bargain collectively

WIth a view to ensunng the effective exercise of the nght to bargain
collectIvely, the Parties undertake

1 to promote JOint consultation between workers and employers

2 to promote where necessary and appropnate, machinery for vol-
untary negotlatrons between employers or employers organisations and
workers organisatIons, With a view to the regulatIon of terms and con
dltrons of employment by means of collective agreements,

3 to promote the establishment and use of appropnate machinery for
conCIliatIon and voluntary arbitration for the settlement of labour diS
putes

and recognise

4 the nght of workers and employers to collective action In cases of
conflicts of Interest including the nght to stnke, subject to obligations
that might anse out of collectIve agreements previously entered Into

Article 7 - The nght of children and young persons to protectIOn

With a view to ensunng the effective exercIse of the nght of children
and young persons to protection, the PartIes undertake

1 to prOVide that the minimum age of admiSSion to employment shall
be fifteen years subject to exceptIons for children employed In pre
Scribed light work WIthout harm to theIr health morals or education

2 to proVide that the mInimum age of admission to employment shall
be eighteen years With respect to prescnbed occupations regarded as
dangerous or unhealthy

3 to prOVide that persons who are stili subject to compulsory educa
tion shall not be employed In such work as would depnve them of the
full benefit of their education

4 to proVide that the working hours of persons under eIghteen years
of age shall be limited In accordance WIth the needs of theIr develop
ment, and particularly With their need for vocatronal training,

5 to recognise the nght of young workers and apprentices to a fair
wage or other appropnate allowances,

6 to prOVide that the time spent by young persons In vocatIonal
training dunng the normal working hours With the consent of the
employer shall be treated as forming part of the working day,

7 to prOVIde that employed persons of under eighteen years of age
shall be entrtled to a minimum of four weeks annual holiday With pay,

8 to proVide that persons under eIghteen years of age shall not be
employed In night work With the exception of certam occupations
proVIded for by natronallaws or regulatrons,

9 to prOVIde that persons under eighteen years of age employed In

occupations prescnbed by natlona/laws or regulatrons shall be subject to
regular medIcal control,

10 to ensure speCIal protectIon agamst phYSical and moral dangers to
which children and young persons are exposed, and particularly against
those resulting dIrectly or indirectly from their work
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I pnmlJellltl pO~IO)eCa pla\Ila u duhu 'lbcrah7ma,

2 po)cdnostavlll posto/ece formllnostl 1 smanJltllh lIkllll tl te~ke Oba\LIL dIlIgl
troskove kOJe placaJu stram radmu Ilr nJlhovl po~lodavcl,

3 hberahzlratl, pOJedll1acno Ilr kulektl\ no, nropise kOJluredu)u zaposlJavan/e ~tI anI h
radmka,

I pnznarr

4 pravo svo)lh drzavl)ana da nlpustc zcmlJu I zaposle sc U llnosnom zammanJu na
tentonJI druglh stranaka ugovormca

Clan 19 Pravo radmka na pnvremenom
radu u mostranstvu I njIhovlh porodlca na £dstttU 1pomoc

U svrhll oSlguranJa dJclotvornog vrsenJa prava radmka na pnvremenom radll u
lIl0stranstvu 1 njlhovlh porodlca na .lastltll I pomoc na terltOn)1 bllo kOle ~trankt.

ugovonllce, stranke ugovonllcc se obavezuJu da cc

1 odr.lavatl iii se zadovolJitI time da postole adekvatne III besplatne sluzb" pomoci
takVlm radmclma narOCilO u doblJanju preclzmh mfOrmaClja, te da ce pOQuzetl SvC
odgovarajuce korake, onohko k01lko [Q naclOnalm zakom Iii proplSI dozvolJavaju, protlv
zlonamjerne propagande u pogledu emlgraClje 1ImlgracIJe,

2 USVOjltl odgovaraJuce mJcre u okVlru SVOje viasme nadleznostl da olaksaju odlazak,
puto\anJe 1 pn/em takvlh radmka I nJlhovlh porodlca 1 da ce obezbl/edltl unutar svoJe
vlastlte nadleznostl, odgovaraJuce 7dravsn ene sluzbe, medlcmsku bngu 1dobre hlglJen
ske uslove tokom putovanla,

3 unapnJedm saradnJu, koliko Je to odgovaraJuce, medu socljalmm sluzbama, Javmm
1pnvatmm, u zemljama emlgraclJe 1Imlgraclje,

4 oSlguratl za tabc radmke, kOJI su nkomto unutar nllhove tentonje, toiLko k01lko
su ta pltanja rcgulisana lakonom 111 propIsom Iii su podlozna kontroll admlmstratlvmh
vlastl tretman kOJlmJe manJe povolJan od onoga kOJllmaJu nJlhovl drzavljam u pogledu
slJedeclh pltanla

a naknade 1druglh uslova zaposlenJa I rada,

b clanstva u smdlkarrma I UllvanJa povlastlca kolektlvnog pregovaranJa,

c smJestaJa,

5 oSlgUlatl13 takve radlllke, kOJl su lakolllto unutar njlhOVlh tenton!a, tretman ne
manJe povolJan od onoga kO)l ImaJu nJlhovl drzavllam u pogledu poreza na zaposlenJe,
obaveza I dopnnosa kOJI se placaJu u pogledu zaposlemh hca,

6 olaksatl, kohko Je to moguce, ponovno spalanJc sa porodlcom stranog radmka,
kOJem je dozvolJcno da sc nastam na tenton)l,

7 oSlguratl za takve radmke, kOJI su zakonrto na njlhovoj teuton!l, tTetman ne manJc
povoljall od onogl kOJI Imalu nJlhovl drzavlJalll u pogledu pravlllh postupaka u vezl sa
prtanJlma navedclllm u ovom cianu,

8 oSlgurau da takvl radmcI, kQJI zakollIto borave na llJlhovo, tentorlJl, ne budu
protjeralll, sem ako ugrOlavaJu nal..lonalnu bezblcdnost Ih vnjcdaJu lavm IIltercs III
moral,
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') dUL ,nlltl UnUlll PT1\ Illh ogrJ.llIccllla, 1I 'lnslu UlidJ. .ldra11111.\ttjc~l\l" [IIi r h.1mk.l
po l1pilovo) nip,

!O pro"trllI zastllU I pomo( plld\ Idum Uovom danu na mlgr'lntt. kO)1 ~(. b II LItcnllll
radom whko koliko ~e takve mJere pnmlcl1Ju)U

DIO III

Clan 20 Obaveze

Svaka stranka ugovorlllca st. obavezuJc

a da ce smatrau DIO love PovelJc deklaracIJom 0 ulJevlma kOJi ct. sll)edltl na sve
odgovaraJuce nacme, kako je navedeno u lIvodnom Stavu tog dlJela,

b da ce se smatratl obavezanom sa naJmanJc pet od slJcdeclh clanova DlJela II ove
Pm,dle clanovl 1,5,6,12, 13, 16 1 19,

c da ce se, pored clanova kOle lzabere u skladu sa prethodnom tackom, smatratl
obavezanom 1 odrcdelllm broJem clanova III numensalllh stavova DIJela II Povel/,_ kOje
Izaberc, pod uslovom da ukuplll bro) clanova Ilr numensamh stavova kOJlma Je obavezana
llIJe man)l od 10 clanova Ih 45 numensamh stavova

2 0 cIanovlma III stavo¥lma lzabralllm u skladu ~a tackama b 1 Cstava 1 ovog dana
bit ce obavlJesten General111 sekretar Say/eta Evrope u vnJeme kada stranka ugovormca
u prtanJu bude deponovala Illstrumente ratrfikaclJe Iii odobrenla

3 Svaka str"nka ugovorlllca mOle kasnlJe obaVlleStltl notrfikaCljOm Gencralnog
sLkretara Savleta Evropc da se smatra obavezanom bllo kOllm clanom Ih numensalllm
stavom DlJela II PovelJc kO)1 lllSU blli pnhvacem pod uslo\ Ima l.l stava I ovog clana
Takvo naknadno oba\ eZlvanJe smatrat ce se sastavmm dljelom raufikacIJc III odobrenla
I Imat ce IStO dejstvo poccv od tndesetog dana nakon datuma notlfikaclJe

4 Generallll sekretar ce dostavlU ~Vlm vladama potplslllcama 1Generalnom dlrektoru
Mc.dunarodne orgalllzaclJc rada svaku noufikaclJu ko)u Ie pnmlo u skladu sa oVlm
dlJclom Povel)L

5 S\ aka stranka ugovornlca ce podrzavau SIStem radmckog nadzora kOJi odgovara
stanJu u tOJ drzavi

D 10 IV

Clan 21 Izvlestall h011 se tleu prlhvacemh odredaba

Stranke ugovorlllce ce slau Gcneralnom sekretaru Savjeta Fvrope 17vlestaJ u dvo
godlsnJlm Illtervallma u fonTI! ko)u ce odredlti MlllIstar~klsavlet, a kOJI se uce pnmJene
omh odredaba Dllela II Povel,e kOle su stranke pnhvaule
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Article 8 - The fight of employed women to protectIOn of
maternity

WIth a view to ensunng the effectIve exercise of the nght of employed
women to the protection of maternity the Parties undertake

1 to provide either by paid leave by adequate social secunty benefits
or by beneflts from public funds for employed women to take leave
before and after childbIrth up to a total of at least fourteen weeks

2 to consider It as unlawful for an employer to give a woman notice
of dismissal dunng the penod from the trme she notifies her employer
that she IS pregnant untIl the end of her maternity leave or to give her
notrce of dismIssal at such a tIme that the notice would expire dUring
such a period,

3 to provide that mothers who are nursing their Infants shall be
entrtled to sufficient time off for thIS purpose,

4 to regulate the employment In night work of pregnant women,
women who have recently gIven birth and women nursing theIr Infants

5 to prohibit the employment of pregnant women, women who
have recently gIven birth or who are nursmg their Infants In under
ground mrnlng and all other work which IS unsUItable by reason of Its
dangerous, unhealthy or arduous nature and to take appropnate mea
sures to protect the employment rights of these women

Article 9 - The fight to vocatIOnal gUidance

With a view to ensunng the effective exercise of the rrght to vocational
gUidance, the Parties undertake to provIde or promote as necessary a
seNlce which wIll assist all persons, Including the handIcapped to solve
problems related to occupational chOice and progress with due regard
to the indIVIdual's characterrstlcs and theIr relatIon to occupational op
portunity thiS assIstance should be available free of charge both to
young persons mcludlng schoolchildren and to adults

Article 10 - The fight to vocatIOnal trammg

With a view to ensuring the effective exercise of the nght to vocatIonal
training, the Parties undertake

1 to provide or promote as necessary, the technIcal and vocatIonal
training of all persons, including the handIcapped, In consultation with
employers and workers organisations and to grant facIlities for access to
higher technIcal and universIty educatIOn, based solely on indivIdual
aptitude,

2 to provide or promote a system of apprenticeship and other sys
tematlc arrangements for training young boys and girls In their vanous
employments

3 to provIde or promote, as necessary

a adequate and readily available training facIlities for adult work
ers,

b speCIal facIlities for the retraining of adult workers needed as a
result of technological development or new trends In employment,

4 to provIde or promote, as necessary specIal measures for the
retraining and relntegratron of the long-term unemployed,

5 to encourage the full utilisation of the facilIties provIded by appro-
prrate measures such as

a reducing or abollshmg any fees or charges,

b granting fmanclal assIstance In appropnate cases,

c rncludlng In the normal working hours time spent on supple
mentary tramlng taken by the worker, at the request of hiS employer
durrng employment

d ensuring, through adequate supeNfSlon m consultatIon wIth the
employers and workers'organisations the effiCIency of apprentIceship
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Clan 22 IzvJestaJI kO/1 se tleu oCl[edaba kOle msu prlhvaeene

Stranl-e ugovorfilee ce ~lau Generalnom st'kn..taru, u odgovar<l)ue..lm mtervaltma, a
kako bude zahtl)e/ao Mmlstarskl SaYler, Ilvle~tale u vezl sa odredbama DlleIa II PovelJe
kOle.. msu pnhvat!le u VrlJLme raufikacIJe lit odobrenla lit naknadnom notlfikacilom
Mlmstars1 SaYler ce odredltI, s vremena na vrlJeme, u pogledu kOllh odredbl ee se
zahtilevaulzvJestaJ I obhk u kOJem se IzvJestaJ mora pnpremltl

Clan 23 Dostavllanle l-op1la

1 Svaka stranka ugovollliea ce doslavItl l-oplle svoJlh IlvJeSr<lJa 0 kOJlma Je nJee u
clanovlma 21122 omm SVOJlm duavmm orgamzacIJama kOle su clanov! medunarodmh
orgamzaclja poslodavaca ! radmeklh smdlkara I kOJe trebaJu bm pozvane pre..ma clanu
27 stay 2 , te trebalu bll predstavllene na sastanclma Podkomllera Upravnog soc1lalnog
komlleta

2 Stranke ugovormce ee prosh)edm Generalnom sekretaru sve komentare na
navedene IzvJesraJe pnmlJene od oVlh drzavmh orgamzaelJa, ako se to od njlh zahtlJeva

Clan 24 Isplt!van/e IzvJesta/a

IzvJesta)l, dostavllem Generalnom sel-reraru u skladu sa clanovlma 21 1 22, bit ce
Ispltam od strane komlteta eksperata, kO)1 ce pred sobom ImatI I sve komentare
prosltledene Generalnom sekretaru u skladu sa stavom 2 clana 23

Clan 25 - Komltet eksperata

I Komltet eksperata nece 1mat! vise od sedam clanova kOJe ce postavm MlnIstarskl
savJet sa hste nezaVlsmh eksperata nalveceg postenla I pnznatIh kompetencl)a u
medunarodmm soelJalmm pHanJlma, nomlllovamh od strana ugovormca

2 Clanovl Komlreta ce bm Imenovam na penod od sest godma, a mogu bltl ponovo
bIram Meduum, od clanova kOJI su prvl Imenovam, mandat dvo)lce ce Isteci na kralu
cetvrte godme

3 clanovl, CI)I mandat treba !Sleci na kraJu mlc1lalnog penoda od cetm godme, bit ce
Izabram znlebom od strane Mlfilstarskog sav)eta neposredno nakon prvog ImenovanJa

4 Clan Komlteta eksperara, Izabran da zamlJem clana CIJI mandar mle Istekao, zadrzar
ce to mlesto u preostalom dllelu prethodmkovog mandata

Clan 26 Ueesee Medunarodne orgamzaCI)e rada

Medunarodna orgamzaclJa rada bit ce pozvana da Imenu)e predstavmka kOJI ce
ucesrvovatl u svolstvu konsultanta u razmatranJlma Komlteta eksperata

Clan 27 Podkomltet Upravnog socIJalnog komlteta

I IzvJesta)1 stranaka ugovornlca I zakilucci Komlteta eksperara bit ce podnescm na
IspltlvanJe Podkomlteru Upravnog socIJalnog komlteta Savlera Evrope

2 Podkomltet ce blu sasravlJen od po Jednog clana svake stranke ugovormce Pozvat
ce ne vise od dVlle medunarodne orgamzaclJe poslodavaca 1 ne vise od od dVIJe
medunarodne smdlkalne orgamzacl)e kOle maze odredlu da budu predstavlJene, kao
posmatraci u konsultatIvnom svolstvu na nlegovlm sastanclma Sem toga, podkomltet
moze konsultovatt ne vise od dva predstavOlka medunarodmh nevladmlh orgaOlzaclJa
kOle Imalu konsultatIvm status u Savleru Evrope u vezi sa pttanllma sa kOjlma su
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orgamzaelJe posebno kvahfil-ovane da se bave, kao sto Je socI)alno blagostanle I ekonom
ska I socIJalna zaslita porodlce

3 Podkomllet ce podnlJeu Mmlstarskom savJetu IZVlestaJ k011 sadr71 nJlhove zak
Ilucke 1dodatl mu IZVjestaJ Komlteta eksperata

Clan 28 Konsultatlvna skupstma

Generalm sekrerar Savleta Evrope cc dostavltl KonsultattvnoJ skupstlm zakIJue..l-e
Komlleta el-sperata Konsultattvna skupstma ee dostavltI SVOla mlslJenJa 0 tim zak
llucclma Mlnlstarskom savletu

Clan 29 Mmlstarskl savlet

Vecmom od dVIJe trecme glasova clanova Savleta k011 su ovlasrem da ucesrvuJu u
nJegovom radu, Mmlstarskl savjet moze, na osnovu IZVjestala podkomlteta, a nakon
konsultaclJa sa Konsultattvnom skupstmom, dan svakol strankl ugovormcl potrebne
preporuke

DIO V

Clan 30 OgramcenJa U VrlJeme rata 111 vanrednog stanla

1 U vnleme rata lit drugog vanrednog stanJa kOle prlJen naell! svaka stranka ugovor
Olca moze preduzetI mlere kOle ogramcavaJu nJene obaveze po ovol PovelJI na mJeru kOJu
stnktno zahttjeva hHnost sltuaCl)e) pod uslovom da takve mJere msu u suprotnostt sa
druglm obavezama po medunarodnom pravu

2 Svaka stranka ugovormca, kOla Je Iskorlsnla svoJe pravo na ograOlcenJe, nastavlt ce
potpuno mformlsatt, unutar razumnog vremeskog razdoblJa, Generalnog sekretara
SavJeta Evrope 0 preduzetlm mJerama 1 razlozlma za to One ce IStO tako mformlsau
Gelleralnog sekretara 0 prestanku uh mJera I 0 odredbama PovelJe kOle Ie pnhvattla, a
kOle se ponovo potpuno Izvrsavalu

3 Generalnl sekretar ce redom mformlsatl ostale stranke ugovormce I Generalnog
dlrektora Medunarodne orgaOlzaclJe rada 0 sVlm saopcenJlma pnmlleOlm u skladu sa
stavom 2 ovog clana

Clan 31 Ogramcenla

I Prava I pnnClpl datl u DIJelu I , za vnleme dok se dJelotvorno Izvrsavalu I nllhovo
dJelotvorno lzvrsellJe, kako Je predVldeno u Dljelu II , neee bltl podvrgnuu bllo kakvlm
ogramcenllma kOla msu navedena u urn d1lelovlma, sem omh kOla su propisana zakonom
I neophodna u demokratskom drustvu za zastltU prava 1 sloboda druglh lit za zastltu
Javnog mteresa, naclOnalne bezbJednostt, zdravlJa lit morala

2 Ogramcen,a, dozvolJena po OVOI Povel'l, a kOla se ncu prava I obaveza navedemh u
nlOI, nece se pnm,en,lvatl za bllo kOJu svrhu sem one za kOJu su propisam
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and other training arrangements for young workers, and the adequate
protectIon of young workers generally

ArtIcle 11 - The nght to protedlon of health

WIth a vIew to ensunng the effectIve exercIse of the nght to protection
of health, the PartIes undertake eIther dIrectly or In cooperation With
public or pnvate organisations to take appropnate measures deSigned
mter alta

1 to remove as far as pOSSible the causes of III health

2 to proVIde advIsory and educatIonal faCIlities for the promotion of
health dnd the encouragement of rndlvldual responsibility In matters of
health,

3 to prevent as far as pOSSible epIdemIc, endemIC and other dIseases,
as well as aCCIdents

Article 12 - The nght to SOCIal secunty

With a vIew to ensunng the effective exerCISe of the right to SOCIal
secunty, the PartIes undertake

1 to establish or maintain a system of SOCial secunty,

2 to maintain the SOCial secunty system at a satisfactory level at least
equal to that necessary for the ratlncatlon of the European Code of
SOCIal Security,

3 to endeavour to raise progreSSively the system of SOCial security to
a hIgher level,

4 to take steps, by the conclUSion of appropnate bIlateral and multI
lateral agreements or by other means, and subject to the conditions laId
down In such agreements In order to ensure

a equal treatment WIth their own nationals of the nationals of
other Parties In respect of SOCial security nghts including the retention of

benents anslng out of socIal security legislation wha.tever movements
the persons protected may undertake between the territories of the
PartIes

b the granting, marntenance and resumption of SOCial secunty
nghts by such means as the accumulation of Insurance or employment
penods completed under the legislation of each of the PartIes

ArtIcle 13 - The nght to SOCIal and medIcal assIstance

WIth a vIew to ensunng the effective exerCIse of the nght to SOCial and
medical assistance the Parties undertake

1 to ensure that any person who IS WIthout adequate resources and
who IS unable to secure such resources eIther by hiS own efforts or from
other sources, In particular by benents under a SOCial security scheme, be
granted adequate assistance and In case of Sickness, the care necessl
tated by hiS condition

2 to ensure that persons receiving such asSIstance shall not for that
reason, suffer from a dImInutIon of theIr political or SOCIal nghts

3 to prOVide that everyone may receIve by appropnate public or
pnvate servIces such advIce and personal help as may be required to
prevent to remove, or to allevIate personal or famrly want,

4 to apply the proVISIons referred to In paragraphs 1 2 and 3 of this
article on an equal footing WIth their nationals to nationals of other
Parties lawfully WIthin theIr territories, In accordance With their obliga
tions under the European Convention on SOCIal and Medical ASSIstance
Signed at Pans on 11 December 1953

ArtIcle 14 - The nght to beneftt from SOCIal welfare services

With a view to ensunng the effective exercise of the nght to beneht
from SOCIal welfare services the PartIes undertake

1 to promote or proVide services which by uSlrlg methods of SOCial
work would contnbute to the welfare and development of both Indl
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Clan 32 Odno:;. l£medu PovelJl I
domaceg prava III medunarodmh ugovora

Odredbe ove PovelJe nece ICI na steLU odredaba domaceg prava III bIlo ko]eg bilatcr
alnog III mullIlateralnog ugovora, konvenclJc III spora7uma kO]1 su vec na snazi III mogu
stupW na snagu, a po kO]lma hi bID dopu~ten povoljnIp trctman zastlcemh Itca

Clan 33 Prlmjena kolekhvmh ugovora

U drzavama clamcama, u kOllma su odredbc SlavOva I ,2 , 3 ,4 I:> clana 2, stavo\ I
4 , 6 1 7 dana 7 I stavoVI 1 , 2, 3 1 4 clana 10 DlJela II ove PO\ elJe plt1nla normalno
ostavllena sporazumlma Izmedu poslodavaca III orgamzacl]a poslodavaca I orgamzaclJa
radmka III ~e normalno provode na drugl nacm o~lm zakonom, obaveze lZ tlh sta\ova
mogu bm pnhvacene, a pnsta]an]e na nJlh c.e bm tretlrano kao dlclotvorno, ako se nJlhove
odredbe pnmJen]uJu kroz takve ugovore III druga sred~tva na velIku vecmu zamtereslra
mh radmka

2 U drzavama clamcama u kOJlma su 0\ e odredbe normalno predmet zakonodavstva,
obaveze u pltanlU mogu, IStO tako, bm pnhvacene, a pnstajanle na nJlh smatrat ce ~e

dJelotvormm, ako odredbe budu pnmllenJene u zakonu na velIku vecmu zamtereslramh
radmka

Clan 34 Tenton,alna pnmJena

I 0\ a Povel)a ce se pnmJenJlvati na metropolske tenrorlJe svake stranke ugovormce
Svaka viada potplsmca moze, u vnJeme potplslVan]a III deponovanJa mstrumenta ratlfi
kacIJe III odobren)a, navestl, u deklaracljl upucenol Generalnom sekretaru Savleta
Evrope, tentonJe kOJe ce bm smatrane nllhovlm metropolsklm tentoriJama Uovu svrhu

2 Svaka stranka ugovormca moze, u vnJeme ratlfikacIJe III odobrenJa ove Povel,e III
u svako vnleme nakon toga, IZlavltl notlfikaclJom upucenom Generalnom sekretaru
SavJeta Evrope da ce se pnmlena Povelje prOSlrltl, u cIJclostl III dlellmlcno na nemetro
polsku tentonjU III tentonJe oznacene 11 navedenol deklaracljl, za cIJe medunarodne
odnose Ie odgovorna III za kOJe Je pretpostavlJena nlena medunarodna odgovornost Ona
ce navestl u deklaracIJI clanove I stavove DIJela II PovelJe kOle ona pnhvata kao
obavezuJuce u vezl sa tentonjama oznacemm u dekiaracill

3 Povelja ce se prOSlfltl na tenotonJu III tentorlJe navedene u gore navedenoJ
deklaraCljl pocevsl od tndesetog dana nakon datuma kOjeg Je Generalm sekretar pnmlO
notifikaclJu takve deklaracIJe

4 Svaka stranka ugovormca moze kasmle IZJavm notlfikaclJom upucenom General
nom sekretaru Savleta Evrope da, u pogledu Jedne III \1se tentorlJa, na kOle se POvelja
prosmla u skladu sa stavom 2 ovog clana, pnhvata kao obavezujuci svakl clan lit svakl
nabrojam stay k011 ramJe Illle pnhvatlla Uvezl sa tom tcrltonjom III tentonJama

Takve obaveze, naknadno pnhvacene, smatrat ce se sastavmm dl)elom ongmalne
deklaracIJe u vezl sa terttonlom u pitanlU I Imat cc. IStl efekat pocevsl od tnde&etog Gana
nakon datuma notlfikaclJe

5 Generalm sekretar ce dostavltl druglm vladama potpismcama I Generalnom dlrek
toru Medunarodne orgalllzacile rada svaku notlfikaclJu kOla mu Ie dostavljena u skladu
sa oVlm clanom
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Clan 3S Potplslvanje, ratlfikaclja I stupanJe na snagu

I Ova Poveha ce bltI otvorena za potp1'5lvanJe clamcama ~avJ<.ta Evrope Ona ce bItI
ratlfikovana III odobrena Inslrument! latlfikacIJe III odobrenla ce bltl deponovam kod
Generalnog sekretara Savjeta Evrope

2 Ova PovelJa ce StU pm na snagu poce\ od tndesetog dana nakon datuma deponovanja
petog lIlstrumenta ratIfikacIJe III odobrenJa

3 U pogledu bllo kOle vlade potplsm::e kala naknadno Izvrsl ratlfikaclJu, PovelJa ce
stupm na snagu pocevsl od tnde~etog dana nakon datuma deponovanJa nJenog lIlstru
menta ratlfikacIJe III odobrenJa

4 Generalm sekretar ce obavlJeSlltI sve clamce SavJeta Evrope I Generalnog dlrektora
Medunarodne orgamzaclJe rada 0 ~tupanju na snagu Povel]e, Imemma stranaka ugovor
mca kOle su Je ratlfikovale III odobnle 1 0 naknadnom deponovanlu svakog lIlstrumenta
ratlfikacIJe III odobrenla

Clan 36 IZIDjene

Svaka clamca SavJeta Evrope moze predlozItl Izm)ene ove PovelJe u saopcenJu
upucenom Generalnom sekretaru Savleta Evrope Generalm sekretar ce prosll)edm
druglm clamcama SavJeta Evrope svaku predlozenu IzmJenu, kOJu ce razmatratl Mmls
tarskl savlet I podnlJetI Je na mlsljenle Konsultanvnol skupstlm Bilo kOJa Izmjena
odobrena od Mmlstarskog savleta ce stupm na snagu pocevsl ad tndesetog dana od kada
stranke ugovorOlce mformlsu Generalnog sekretara 0 nJlhovom pnhvatanlu GeneralOl
sekrctar ce obavlJestm sve ostale clanove Sa\ leta Evrope I Generalnog dlrektora
Medunarodne orgamzaclle rada 0 stupanlU na snagu takvlh IzmJena

Clan 37 - Otkazlvanje

I Svaka stranka ugovormca moze otkazatI ovu PoveljU sarno na kraJu penoda od pet
godma od datuma na k011 )e PovelJa stuplla na snagu za tu stranku, III od kraJa svakog
narednog penoda od dVIJe godllle, a u svakom slucalu scst mleseci nakon davanJa IZla"e
o otkazlvanJu Generalnom sekretaru Savjeta Evrope k011 ce mformlsatl ostale stranke I
Generalnog dlrektora Medunarodne orgamzaclJe rada Takvo otkazlvanJe nece umanJltl
vnlednost PovelJe u pogledu ostallh stranaka ugovorOlca pod uslovom da mkada ne bude
manle od pet ugovorOlh stranaka

2 Svaka stranka ugovormca moze, u saglasnostl sa odredbama datIm u prethodnom
stavu, otkazatl bllo kO)1 clan III stay DlJela II PovelJe kO)l Je pnhvanla pod uslovom da
brol clanova III stavova kOJlm)e ugovorna stranka obavezana mkada ne bude manll od 10
clanova I 4S stavova I da ta, bro) clanova III sravova stalno sadrzl clanove odabrane od
stranke ugovormce Izmedu omh za kOle su date posebne reference u clanu 20 stay I tacka
b

3 Svaka stranka ugovormca moze otkazatl ovu PovelJu III bllo kOJI clan III stay DIJela
II PovelJe pod uslOVlma navedemm u stavu 1 ovog dana u pogledu bllo kOje tentonle
na kOIU se PovelJa pnmlenJule na osnovu deklaracIJe date u skladu sa stavom 2 clana 34

Clan 38 Dodatak

Dodatak ovo, PovelJI ce bm nJen sastavm dlO

U potvrdu ovoga potplsmcl, propisno ovlastem, potplsUIU ovu PovelJu
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v/duafs and groups rn the community, and to their adjustment to the
sOCIal environment,

2 to encourage the partIcipatIon of mdlvlduals and voluntary or other
organIsations rn the establishment and mamtenance of such services

Article 15 - The nght of persons with disabilIties to
mdependence SOCIal mtegratlOn and partiCipatIOn In the Me of
the communtty

WIth a vIew to ensunng to persons with dIsabilIties, IrrespectIve of age
and the nature and ongln of their dlsabrlJtles the effective exercIse of
the nght to Independence, socIal integratIon and partICIpatIon rn the life
of the communIty, the PartIes undertake rn particular

1 to take the necessary measures to proVIde persons with dIsabIlitIes
wIth gUIdance, educatIon and vocatIonal training In the framework of
general schemes wherever possIble or where thiS IS not possible,

- through specialised bodIes, public or private
~

'.t'\
2 to promote theIr access to employment through all measures tend
Ing to encourage employers to hIre and keep In employment persons
wIth dlsablht,es In the ordinary workrng envIronment and to adjust the
working condItions to the needs of the dIsabled or, where thIS IS not
pOSSible by reason of the dIsabIlity, by arranging for or creating sheltered
employment according to the level of dIsabIlity In certain cases such
measures may reqUIre recourse to specIalised placement and support
servIces,

3 to promote theIr full SOCIal mtegratlon and partiCIpation 10 the life
of the community In partIcular through measures IncludlOg technIcal
aIds, a/mmg to overcome barners to communicatIon and mobrlJty and
enablrng access to transport, housmg, cultural actiVIties and leIsure

Article 16 - The nght of the family to SOCIal legal and economiC
protectIOn

WIth a vIew to ensunng the necessary condItions for the full develop
ment of the family which IS a fundamental Unit of socIety the Parties

undertake to promote the economic legal and social protection of
family life by such means as social and famrly benefits fiscal arrange
ments provIsion of famrly hOUSing benefits for the newly married and
other appropriate means

Article 17 - The nght of children and young persons to SOCIal
legal and economIc protectIOn

WIth a view to ensunng the effectIve exerCISe of the nght of chrldren
and young persons to grow up 10 an environment whIch encourages the
full development of theIr personalIty and of theIr phySical and mental
capaCities, the Parties undertake either directly or rn co operatIon With
public and pnvate organisations to take all appropriate and necessary
measures deSIgned

1 a to ensure that chrldren and young persons, taking account of the
nghts and duties of their parents, have the care the assistance the
education and the trammg they need In particular by proVIding for the
establishment or maintenance of institutions and servICes suffiCient and
adequate for thiS purpose,

b to protect children and young persons against negltgence, via
fence or explOitation,

c to proVide protectIon and speCial aid from the state for children
and young persons temporanly or definitively depnved of their family s
support

2 to proVide to chrldren and young persons a free pnmary and
secondary education as well as to encourage regular attendance at
schools

Article 18 - The nght to engage In a gamful occupation In the
temtory of other PartIes

With a vIew to ensunng the effectIve exerCISe of the right to engage In a
garnful occupation 10 the terrrtory of any other Party the Parties under
take
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<;acmJeno u Tunnu, 18 oktobra 1961 godme, na engleskom I francuskom lezlku, a

oba tek~[1 su Jednako vJerodostoJrra, u )edmoJ kOPI)1 ko)a ce blu deponovana u arhlvu
SavJeta }ovrope Generalm sekretar ce dostavltl ov)erene koplJe svakom od potplsmka

Clan 4 stay 5

PodrazumlJeva se da stranka ugovormca m.oze preuzeu obave/u kOJd se zahujeva u
ovom stavu ako za vehku veClfiU radmka mle dozvolJeno da trpl odbllarLJe od nadmca
bllo zakonom, koleknvmm ugovonma III arbltrazmm odlukama

2 13 1 Dodatak SocIJalnoJ pOVelJl

Clan 6 stay 4

PodrazumlJeva se da svaka stranka ugovormca moze, rolIko kolIko Je se to tlce,
zakonom reguhsau pnmjenu prava na strajk, pod uslO\ om da svaka dal)a restnkcIJa ovog
prava maze bin opravdana pod uslovlma lZ clana 31

N
~

DomasaJ SocIJalne povelje u odnosu na zastlcena lica

1 Bez stete po clan 12 stay 4 I clan 13 stay 4, lica obuhvacena clanovlma I do 17
podra7UmLJeVaju 1 strance sarno ukohko su om drzavllam druge stranke ugovormce
zakomro nastanJem lli redovno rade unutar terltonJe stranke ugovormce u pltanJu, uz
shvatanJe da OVI clanovi trebaJu bm tumacem u sv/etlu odredaba clanova 18 1 19

Ovo tumacenJe nece ICI na stetu prosIren/a slicmh olakslca na druga lIca bllo kOje
druge stranke ugovormce

2 Svaka stranka ugovormca ce datllzb/e&:hcama, kako Je defimsano u Konvenclll ko/a
se odnosl na status lzb)eghca, potplsanoJ u Zenevl 28 ,ula 1951 godme, a ko/e zakomto
prn remeno borave na nJeno) terlton)l, sto Je moguce povoljmJI tretman, a u svakom
slucaJu ne manJe povoljan nego sto /e onal po obavezama kOle su pnhvatlle stranke
ugovormce po recenoj KonvenCI/l 1po bllo ko/em drugom postOJecem medunarodnom
mstrumenru pnm/enJlvom na te lzb/eghce

DIO I CLAN 18 1 DlO II CLAN 18 STAV 1

Podra7Uml)eVa se da se ove odredbe ne odnose na pltanle ulaska na terltonJe stranaka
ugo"ornlle 1ne Idu na stetu odredaba Evropske konvencl/e 0 preduzeClma, potplsane u
Panzu 13 decembra 1955 godme

DlO II

Clan 1 stav 2

Ova odredba nece se tumacltl kao zabrana lh osnazen/e bdo ko/e klauzule smdlkalne
slgurnostllh prakse

Clan 4 stav4

Ova odredba ce se shvautl tako da ne zabranluJe neposredan otkaz za svakl ozbd/an
prekrsaJ
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Clan 7 stay 8

PodrazumlJeva se da stranka ugovormca mOle preuzetl obavezu ko)a se zahtl/eva u
ovom stavu, ako to odrazava duh obavezlvan/a, predVldan)em u zakonu da velIka vecma
lIca lspod osmnaest godma starostl nece bm zaposlena na nocmm poslovlma

Clan 12 stay 4

Rl/ecl zavlsno 0 usloVlma navedemm u takvlm ugovonma u uvodu ovog stava,
upucu/u na znacenJe, znter alia, da u pogledu povlastlca kOle su dostupne nezaVlsno 0

doprmoslma oSlguranla, stranka ugovormca maze zahnlevatl lspunlenle propisanog
penoda boravka pnle davanla takvIh povlastlca drzav11amma drugih stranaka ugovor
mea

Clan 13 stay 4

Vlade kOle msu stranke Evropske konvencl/e 0 socilalnoJ 1 zdravstveno/ pomocI,
mogu raufikovau SoclJalnu povel/u u pogledu ovog stava pod uslovom da dalu
drzavl/amma drugih stranaka ugovormca tretman kO/l Je u skladu sa odredbama navedene
KonvenclJe

Clan 19 staY 6

U svrhu ove odredbe, termm I porodlca stranog radmka' znaci nalmanJe llJegovu zenu
1 d/ecu kOla od n/ega zaVlse lspod dvadeset ledne godme ZIvota

010 III

PodrazumiJeva se da Pove!Ja sadrzl pravne obaveze medunarodnog karaktera clJa /e
prrmlena podredena ledmo nadzoru odredenom u D1Jelu IV Povelle

Clan 20 staY 1

Podrazumlleva se da 'numerlsam stavovl' mogu uklluclvau clanove k011 se sastole
sarno od lednog srava
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1 to apply eXisting regulations In a SPirit of liberality a remuneration and other employment and workIng condItions

N
~

2 to Simplify eXisting formalities and to reduce or abolish chancery
dues and other charges payable by foreign workers or their employers

3 to Ilberallse indiVidually or collectively regulations governing the
employment of foreign workers

and recognise

4 the right of their nationals to leave the country to engage In a
gainful occupation In the territories of the other Parties

Article 19 - The fight of migrant workers and their families to
protectIOn and assistance

WIth a view to ensuring the effective exerCISe of the right of migrant
workers and their famIlies to protecbon and assistance In the territory of
any other Party, the Parties undertake

1 to maIntaIn or to satisfy themselves that there are maintained
adequate and free services to asSiSt such workers, particularly In obtain
Ing accurate Informabon, and to take all appropriate steps, so far as
national laws and regulations permit against misleading propaganda
relating to emIgration and Immigration,

2 to adopt appropriate measures WIthin their own JUrisdiction to
faclhtate the departure, journey and reception of such workers and theIr
families, and to proVIde, WIthin theIr own JUrisdIction, appropriate ser
vices for health, medical attentIon and good hygienIc condItions dUring
the journey,

3 to promote cooperatIon, as appropriate between SOCial services
public and private, In emigration and Immigration countries

4 to secure for such workers lawfully wlthrn their territories rnsofar
as such matters are regulated by law or regulations or are subject to the
control of adminIstrative authOrities treatment not less favourable than
that of their own nationals In respect of the follOWing matters

b membershIp of trade unIons and enjoyment of the benefIts of
collective bargaining,

c accommodation

5 to secure for such workers lawfully Within their terntorles treatment
not less favourable than that of theIr own nationals With regard to
employment taxes dues or contributions payable In respect of em
ployed persons,

6 to faCIlitate as far as pOSSible the reunion of the famIly of a foreIgn
worker permItted to establish himself In the territory

7 to secure for such workers lawfully Within their territories treatment
not less favourable than that of theIr own nationals In respect of legal
proceedIngs relating to matters referred to In thIS article,

8 to secure that such workers lawfully reSIding WIthIn theIr territories
are not expelled unless they endanger national security or offend agamst
public rnterest or morality

9 to permIt, wlthrn legal limIts, the transfer of such parts of the
earnings and savrngs of such workers as they may deSire,

10 to extend the protection and assistance prOVided for In thIS article
to self-employed migrants Insofar as such measures apply

11 to promote and facJlJtate the teaching of the national language of
the receiving state or, If there are several one of these languages to
mIgrant workers and members of theIr families,

12 to promote and factlitate, as far as practIcable the teaching of the
mIgrant worker s mother tongue to the chIldren of the migrant worker
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D I 0 V

Clan 30

POJam u vnJ{.me rata 111 drugog vanrednog stanJa shvam ce se tako da obuhvata I
prIJetnJu od rata

2 13 2 Dopunskl protokol uz Evropsku SocIJalnu
povelJu

PREAMBULA

Drzave clamce SavJeta Evrope, potplsmce ovog dokumenta,

Odlucne da preduzmu nove mJere kako bl prosmle zastttu soci/almh I ekonomsklh
prava garantovamh Evropskom soclJalnom povelJom, kOJa Je otvorena za potplslvanJe u
Tunnu 18 oktobra 1961 godme (u dalJem tekstu Pove1Ja),

Dogovonle su se kako shJedl

D I 0 I

Stranke pnhvataJu da Ie cll) nJlhove polltlke, kOJI treba POStiCI na sve odgovaraJuce
nacme I naclOnalnog I medunarodnog karaktera, postlzanJe uslova u kOllma ce sl/edeca
prava I prmClpl moci blt1 dJelotvorno provedem

I SVI radmci ImaJu pravo na Jednake mogucnostI I Jednak tretman po pltanJu
zaposlenja I zammanJa bez dlsknmmaclje na temelJu pola

2 Radmci ImaJu pravo da budu mformlsaml konsultovam unutar preduzeca

3 RadmcllmaJu pravo da ucestvuJu u odredlvanJu I pobolJsan,u radmh uslova I radne
sredme u preduzecu

4 Svako stanle hce Ima pravo na socIJalnu zastItu

D I 0 II

Stranke se obavezulu, kako Je predvldeno u DIJelu III , da ce se smatran ogramcemm
obavezama propisamm u sl)edeClm c1anovlma

140

Clan I Pravo na Jednake mogucnostI I Jednak lrLtman
po pltanllma zaposlenJa I zammanJ3 bez dlsknmmacIJe na osnovu pola

I U cll,u oSlguranJa d,elolvornog vr~enla prava na lednake mogucno~tI l lednak
tretman po pltanpma zaposlen,a l zammanJa bez dlsknmmacl)e na o~novu pola, stranke
se obavezuJu pnznatl to pra\ 0 I preduzetl odgovaraJuce mJere da oSlguralu Ih unapnlede
nlegovu pnmJenu na slJedeclm polJlma

dostupnost zaposlenJa, zastIta od otpustanja I ponovno zaposlJavanJe u zammanjU,

struclle upute, obucavanJe, prekvahfikacIJa I rehablhtaclJa,

rokovi zaposlenJa I radm \lsiovi uklJucuJucl naknadu,

r3Z\ OJ kanJere uklJucuJucl unapredenJe

2 Odredbe kOle se ncu zastlte zena, posebno u pogledu trudnoce, babmJa 1 post
porodaJnog penoda, neee se smatratI dlsknmmlraluClm u smlslu stava 1 ovog dana

3 Sta" I ovog dana nece spnJecltI USVajanJe speclficmh m)era usmJeremh na otklan
JanJe de facto neJednakostl

4 ProfeslOnalne dJelatnosn kOJe se mogu, zbog njlhove pnrode Ih konteksta u kOJem
se obavl)aJu, povJentI sarno !lclma odredenog pOla, mogu bltllsklJucene IZ domasaJa ovog
dana Ih neke od nJegovlh odredaba

Clan 2 Pravo na mfonmsanle I konsuitovanle

1 U cIIJu oSlguranJa dlelotvornog vrsenJa prava radmka da budu mformlsam l
konsuitovam unutar preduzeca, stranke se obavezuju da ce usvoJltIllI potIcatI mJere kOle
ce omogucltI radmclma III nllhovlm predstavmclma, u skladu sa naclOnalmm zakono
davstvom I praksom

a da budu redovno mformlsam III u odgovaraluce vnJeme I na razumlJlv nacm 0

ekonomskoJ I finanslJskol sttuacIJI preduzeca u kOJem su zaposlem, uz shvatanJe da se
otknvanle odredemh mformaclJa kOJe bl moglo stetHI preduzecu moze odbltl III bltl
uslovlJeno povlerlJlvoscu, I

b da budu konsultovam pravovremeno 0 predlozemm odlukama kOle bl se mogle
znacaJno odrazltl na mterese radmka, posebno 0 omm odlu\...ama kOle bl mogle lroatl
znacalan utlcaJ na sltuacIJu zaposlenJa u preduzecu

2 Stranke mogu IsklJuCltIlZ podruqa pnmJene stava 1 ovog clana ona preduzeca kOla
zaposlJavalu man,e od odredenog broJa radlllka kO)1 treba odredltl naclOnalno zakono
davstvo IiI praksa

Clan 3 Pravo na ucestvovanle U odredlvanlu
1 pobollsanlU radmh uslova I radne sredme

I U cIIJu oSlguranJa dlelotvornog vrsenJa prava radlllka da ucestvuJu UodredlvanJu I
poboljsanlU uslova rada I radne sredllle u preduzecu, stranke se obavezuJu USVOlltl Ih
poHcaH mJere kOle ce omoguelt1 radUlclma IiI nllhovlm predstavmclma, u skladu sa
naclOnalmm zakondavstvom I praksom, da daju dopnnos

a odredlvanJu I pobo1)sanlu uslova rada, orgalllzaclJe rada I radne sredme,

b zastltl zdravl,a I slgurnostl u preduzecu,

c orgamzovanJu socIJalmh I socIJalno 1..ulturlllh sluzbl I olakslca u preduzecu,
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Article 20 - The nght to equal opportunities and equal treatment
In matters of employment and occupatIOn without dlscnmlnatlOn
on the grounds of sex

With a view to ensunng the effective exercise of the nght to equal
opportunities and equal treatment In matters of employment and occu
patlon without dlSCnmlnatlon on the grounds of sex the Parties under
take to recognise that nght and to take appropnate measures to ensure
or promote Its application In the following nerds

a access to employment protection against dismissal and occupa
tlonal reintegration

b vocational gUidance, training retraining and rehabilitation,

c terms of employment and working conditions, including remu
neratlcn,

d career development, including promotion

ArtIcle 21 - The nght to mformatlOn and consultatIOn

With a view to ensunng the effective exercise of the nght of workers to
be Informed and consulted Within the undertaking the Parties under
take to adopt or encourage measures enabling workers or their repre
sentatives In accordance With national leglslatron and practice

a to be Informed regularly or at the appropriate time and In a
comprehensible way about the economIc and nnanclal situation of the
undertaking emplOying them on the understandIng that the dIsclosure
of certain information which could be prejudicIal to the undertaking may
be refused or subject to conndentlality, and

b to be consulted In good time on proposed deCISions whIch could
substantially affect the Interests of workers, particularly on those deCI
sions which could have an Important Impact on the employment sltua
bon In the undertaking

ArtIcle 22 - The nght to take part In the determmatlon and
Improvement of the workmg condItIOns and workmg
enVironment

With a view to ensunng the effective exercise of the nght of workers to
take part In the determination and Improvement of the working condl
tlons and working environment In the undertaking the Parties under
take to adopt or encourage measures enabling workers or their repre
sentatlves In accordance With national legislation and practice, to
contnbute

a to the determination and the Improvement of the working con
dltlons work organrsatlOn and working enVironment,

b to the protection of health and safety Within the undertaking,

c to the organrsatlon of social and socia-cultural services and
faCilities WIthin the undertakmg,

d to the superviSion of the observance of regulations on these
matters

ArtIcle 23 - The rtght of elderly persons to social protectIon

WIth a view to ensunng the effective exerctse of the nght of elderly
persons to social protection, the Parties undertake to adopt or encour
age eIther directly or In cooperation With publIC or private organlsatrons
appropriate measures deSigned In particular

to enable elderly persons to remain full members of sOCiety for as
long as pOSSible, by means of

a adequate resources enabling them to lead a decent life and play
an actrve part In public SOCIal and cultural Itfe

b proVISion of information about servICes and faCilities available for
elderly persons and their opportunities to make use of them
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d kontrolll nadgledanJu plOplSa 0 oVlm plranJlma

2 ')tranke mogu IsklJuc!t1 lZ dometa pnmJene sta14a I ovog dana ona preduzeca kOJa
zaposlJavaju manje od odredenog brola radnlka kOJI treba odredm naclonalno zakono
davstvo III praksa

Clan 4 Pravo stanJlh hca na socIJalnu zastltu

U cIIIU oSlguranJa dJelorvornog vrsenJa prava starl)lh llca na socllalnu zastltu, stranke
se obavezuJu usvOJltI 111 pO!lCd!l, bilo dlrektno III u saradnJI sa drzavmm III pnvatmm
orgamzael)ama, odgovaraJuce mJere namlJenjene posebno da

I omoguee stanJlm hClma da u potpunosu ostanu clanovi drustva dok god Je to
moguce, putem

a odgovarajuclh Izvora sredstava kOJa ce 1m omoguclt! da vode pnstoJan ZIVOt Ilgraju
akuvnu ulogu u dr7avnom, drustvenom I kulturnom ZIVOtU,

b obezb)eden)a mfonnacl)a 0 sluzbama kOJe su na raspolaganJu stanJlm llclma I
nJ1hOVlm moguenostlma da Ih konste,

2 omoguce stanjlm lIclma da slobodno Izaberu naClll Zlvota I da vode nezavlsan zlvor
u porodlcnom okruzenju onolIko kollko to zele 1 koiIko mogu, putem

a oSlguranla stanovanja kOle odgovara nJlhovlm potrebama 1 stanJu nJlhovog zdravlJa
IiI odgovaralucom pomoel za adaptacIIU n'lhovog stana,

b zdravstvene bnge I sluzbl kOJe zahuJeva nJihova drzava,

3 stanJlm hClma kOJa Zlve u ustanovama odgovaraJucu potporu, poStU/UCI nllho"u
pnvatnost, te ucesee u odluelvanJu kOle se Uce zlvotmh uslova u ustanovi

DIO III

Clan 5 Obaveze

Svaka od stranaka se obavezule

a da ce smatratl DIO I ovog Protokola lZJavom 0 cIIJevlma kOJe ce sllJedlt! na sve
odgovarajuce nacme, kako Ie navedeno u uvodnom stavu tog DIJela,

b da ce se smatran obavezanom Jedmm lit sa vise Clanova D11ela II ovog Protokola

2 Clan 111 clanovl Izabram u skladu sa taekom b stava I ovog clana bit ee prlJavlJem
Generalnom sekretaru SavJeta Evrope u vnJeme deponovanla mstrumenata ratlfikaelJe,
pnhvatanla 111 odobrenJa drzave ugovormce 0 kOJol se radl

3 Svaka stranka maze kasnIje lZJav1u, noufikac1Jom Generalnom sekretaru, da se
smatra obavezanom bllo kOllm danovlma DIJela II ovog Protokola, a kOJe vec mJe
pnhvaula pod uslov1ma IZ stava I ovog dana Takvo ohavezlvanJe, ucmJeno naknadno,
smatrat ce se mtegralmm dlJelom raufikac1le, prlhvatanJa III odobrenJa 1 1mat ce lStu
snagu poeevsl od tndesetog dana nakon datuma noufikaC1)e
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D I 0 IV

Clan 6 Kontrola nad lzvrsavanJem preuzeUh obaveza

Stranke se obavezuju podnosltllzv)esraJe 0 omm odredbama Dljela II ovog Protokola
kOle su pnhvatlle, u Izv)estallma podnesemm na temelju dana 2I Povelle

DIO V

Clan 7 Izvrsavanle preuzetlh obaveza

Relevantne odredbe clanova I do 4 Dl)ela II ovog Protokola mogu se lzvrs!tl

a putem zakona III proplsa,

b putem sporazuma Izmedu poslodavaca III orgamzaCl)a poslodavaca I radmeklh
orgamzacl)a,

C kombmacllom ova dva metoda, 111

d na druge odgovaraluce nacme

2 UdovolJavanJe obavezama kOJe prOlsucu lZ clanova 2 13 ovog Protokola smatrat ee
se dlelotvormm ako se odredbe pnmlenJuJu, u skladu sa stavom I ovog clana, na vellku
vecmu radmka 0 kOJlma se radl

Clan 8 Odnos Izmedu PovelJe 1 ovog Protokola

Odredbe ovog Protokola neee lei na stem odredaba PovelJe

2 Cianovi 22 do 32 1 clan 36 PovelJe ee se pnmJemvatl, mutatIs mutandIs, na ova)
Protokol

Clan 9 TerltorlJalna prImJena

I Oval Protokol ee se pnm)enllVau na metropolske teruorlJe svake stranke Svaka
drzava maze, u momentu potplsnanJa Ih kada deponule mstrumente raufikacIJe, pn
hvatanla III odobrenJa navestl, lZJavom upueenom Generalnom sekretaru SavJeta Evrope,
tentonJu kOJa ce se smatrau nJlhovom metropolskom tentonlom, za ovu svrhu

2 Svaka drzava ugovormca moze, u momentu raufikaclJe, pnhvatanla 111 odobrenja
ovog Protokola lit u bllo kOle vnleme kasm)e) lZlavltl noufikaellom upueenom General
nom sekretaru SavJeta Evrope da ee se Protokol prOSlrIU, u cllelosu III dJellmlcno, na
nemetropolsku tentonJu III tentonJe navedene u lZlaVI za CIJe medunarodne odnose Ie
odgovorna lIt za kOle preuzlma medunarodnu odgovornost U lZlavl ee navestl clan ill
danove DIJela II ovog Protokola kOle pnhvata kao obavezuJuee U pogledu tentonla
Imenovamh U lZJaVI

3 Oval Protokol ce, u pogledu tentonJe III tentor1)a navedemh u gornlO) 1ZlaVl) StuplU
na snagu poeevsl od tndesetog dana nakon datuma kOleg Generalm sekretar pnml
noufikaelJu °takvoJ 1zlaVI

4 Svaka stranka maze kasmJe lZJaVltl, noufikaclJom upucenom Generalnom sekretaru
SavJeta Evrope, da u pogledu ledne lit vise tentonJa na kOle Ie prosiren Protokol u skladu
sa stavom 2 ovog clana, pnhvata da bude obavezana bIlo kOllm clanom kOll vee nlje
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- to enable elderly persons to choose their lifestyle freely and to lead
rndependent lives In their familiar surroundings for as long as they
wish and are able, by means of

a provIsion of hOUSing sUited to their needs and their state of
health or of adequate support for adapting their hOUSing

b the health care and the services necessitated by theIr state

- to guarantee elderly persons liVing rn Institutions appropnate sup
port while respecting their pnvacy and participation In decIsions
concerning liVing conditions In the institutIon

from contracts of employment or employment relationships be guaran
teed by a guarantee Institution or by any other effective form of protec
tlon

Article 26 - The rrght to dlgnrty at work

With a view to ensunng the effective exercise of the nght of all workers
to protection of their dlgnrty at work the Parties undertake In consulta
bon WIth employers and workers'organisations

1 to promote awareness, Information and preventIon of sexual ha
rassment In the workplace or In relation to work and to take all appro
pnate measures to protect workers from such conduct,

b to take account of their needs In terms of condItions of employ
ment and SOCial secunty,

c to develop or promote servIces, public or pnvate In particular
child daycare services and other chddcare arrangemen ts

2 to promote awareness, Informatron and preventron of recurrent
reprehensible or distinctly negative and offenSive actions directed
against IndIVidual workers In the workplace or In relatron to work and to
take all appropnate measures to protect workers from such conduct

a to enable workers With family responsibilIties to enter and re
main In employment as well as to re-enter employment after an ab
sence due to those responsIbilitIes Includmg measures In the fIeld of
vocational gUidance and training,

to take appropnate measures

Article 27 - The nght of workers with famrly responslbllrtles to
equal opportunrtles and equal treatment

WIth a view to ensuring the exerCise of the nght to equality of opportu
nlty and treatment for men and women workers With family responslblll
tIes and between such workers and other workers the Parties under
take

1

b the nght of workers whose employment IS termrnated without a
valid reason to adequate compensation or other appropnate relief

To thIS end the Parties undertake to ensure that a worker who considers
that hiS employment has been terminated without a valid reason shall
have the nght to appeal to an ImpartIal body

ArtICle 24 - The nght to protedlon In cases of termination of
employment

Wltr a view to ensunng the effective exercise of the nght of workers to
protection In cases of termination of employment, the Parties undertake
to recognise

a the nght of all workers not to have theIr employment terminated
without valid reasons for such termInation connected wIth their capacity
or conduct or based on the operational requirements of the undertakmg
establishment or servIce,

Article 25 - The rrght of workers to the protedlon of their claims
In the event of the Insolvency of their employer

With a view to ensuring the effective exercise of the nght of workers to
the protection of theIr claIms In the event of the Insolvency of their
employer the Parties undertake to provide that workers claims anslng

---\},)
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CianovI213

I U svrhu pnmJcne oVlh danova, Izraz predstavmci radmka" znaci hca kOJa su
pnznata kao takva prema naclOnalnom zakonodavstvu III praksl

SacmJeno u Strasbourgu, 5 mala 1988 godmc, na engleskom I francuskom Jczlku, a
oba teksta SU Jednako vjerodostoJna, u JcJmom pnmjerku kOJI ce ostau deponovan u
arhlvu Savleta Evrope Generalm sckrctar SavJeta Evrope ce dostavItl 0\ ,ercne kOPlJe
svakoJ drzavi damcl SavJeta Evrope

Clan lstav4

Ova odredba se nc maze tumaCltl kao zahqev strankama da u zakone I propise unesu
hstu zaOlmanla kOla, zbog nJlhove pnrode III konteksta u kOJem se obavljaJu, mogu bltl
rezervlsana za llca odredenog pola

Domasal Protokola u odnosu na zastlcena ilea

1 Llea obuhvacena danovlma 1do 4 ukljucuJu strance sarno ukollko su om drzavl)am
drug~h stranaka kO)1 zakomto preblvaju Ih redovno rade unutar terltonJe stranke u
pltanJu, pod uslovom da se razumljC da ce se OVI clanovi tumacltl u sVJetlu odredaba
clanova 18 I 19 Povel)e

Ovo tumacenje nece ICI na stetu proslrenJa sllcmh olakslca na druga hca od strane bllo
kOJe stranke

2 Svaka stranka ee dati Izbjeghcama, defimsamm u KonvenclJI 0 statusu Izb/egh..a,
potpisanoj u Zenevi 28 ,ula 1951 godmc, te u Protokolu od 31 Januara 1967 godme, a
kOje zakomto borave na nJenoJ tentonj1, najpovoljmll moguci tretman, a u svakom
slucaJu ne manJe povollan od onoga k011 Je ucesmca pnhvatlla kao obavezu po navedemm
mstrumentlma I po sVlm druglm postoJeclm medunarodmm mstrumentlma pnmJen
J11lvlm na te IzbJegllce

3 Svaka stranka cc dati apatndlma, defimsamm u KonvenClll 0 statusu apatnda
saClll/enOJ u New Yorku 28 septembra 1954 godme, kOll zakonno borave na nJeno)
terltOn/I, nalPovollmJI moguci tretman, a u svakom sluca)u ne manJe povollan od onoga
kO/1 /e ucesmca pnhvatlla kao obavezu po navedenom mstrumentu I po sVlm druglm
postoleclm medunarodmm lllstrumentlma pnmJenlJlvlm na te apatnde

Clan 1

PodrazumlJeva se da pltanJa socIJalne slgurnosu, kao I druge odredbe kOle se odnose
na olakslce za nezaposlene, stare I prezlv/ele osobe, mogu bltllskl,uceOl IZ dometa ovog
dana

Dodatak protokolu2133

Clan 12 • Notlfikacllc

Generalm sekretar Say/eta Evrope obavlJesut ce drzave clamce Say/eta Evrope I

Generalnog drrektora Medunarodne orgamzaclje rada 0

a svakom potplSU,

b deponovanlu svakog mstrumenta ratlfikacIJe, pnhvatanla III odobren/a,

C svakom datumu stupan/a na snagu ovog Protokola Uskladu sa clanovlma 9 I 10,
d svakom drugom aktu, notlfikaclll UI saopcenJu u Vezl sa oVlm Protokolom

Clan 13 Dodatak

Dodatak ovom Protokolu emit ce n)egov mtegralm dlO

U potvrdu ovoga potplsmCI, propisno ovlastem, potpisah su oval Protokol

4 Smatrat ce se da Je svaka stranka, ko/a Je obavezana Povel/om I oVlm Protokolom,
a kOla otkaze Povel/u u skladu sa odredbama stava I dana 37 Povel,e, otkazala takoder I
ova) Protokol

pnhvaula u pogledu te terltonJe III tentorIJa Takve obavczc, prcuzctc naknadno, smatrat
ce sc mtcgralmm dllclom ongmalnc lzlavc u poglcdu tento"rlJe 0 kOloJ se radl Ilmat cc
Ism snagu pOCCVSl od tndesetog dana nakon datuma kada Generalm sekretar Savjeta
Evrope bude Imao notifikaclJu 0 takvoj lz/aVI

Clan 10 Potplslvan/e, ratlfikacl/a,
pnhvatanje, odobrenJe I stupanle na snagu

1 OvaJ Protokol ce bltl otvoren za pOtplS drzavama damcama Savjeta Evrope kOje su
potplsmce Povelje PodhJeze raufikacljl, pnhvatanJu 111 odobrenJu NIJedna drzava
clamca Sav)eta Evrope nece ratlfikovatl, pnhvatlt1lh odobnu ova) Prorokol sem Istovre
meno III nakon ratlfikacIJe PovelJe Instrumentl raufikac1le, pnhvatan/a III odobrenJa blt
ce deponovam kod Generalnog sekretara Savleta Evrope

2 Oval Prorokol ce smpltl na snagu tndesetog dana nakon datuma deponovanJa treceg
mstrumenta ratifikacIJe, pnhvatanJa III odobren/a

3 U pogledu svake drzave potpismce kOla ga naknadno raufikuJe, oval Protokol ce
stupm na snagu pocevsl od tndestog dana nakon datuma deponovanJa nJenog mstru
menta raufikacIJe, pnhvatanJa Ih odobrema

Clan 11 - Otkazlvan/e

I Svaka stranka maze otkazau oval Protokol sarno na kralu penoda od pet godma od
datuma na kOll Je Protokol za nlu stUplO na snagu III na kraJu svakog uzastopnog penoda
od dVlle godme, a u svakom slucalu, sest m)eSeCI nakon davanja otkaza Generalnom
sekretaru Savleta Evrope

2 Svaka stranka maze, u skladu sa odredbama IZ prethodnog stava, otkazau svakl clan
Dileia II ovog Protokola kOJI )e prlhvaula, pod uslovom da bro) clanova kOJlma je ta
stranka obavezana, mkada ne bude manll od Jedan

3 Svaka stranka moze otkazau oval Protokol lil buo k011 od clanova Dllela II
Protokola pod uslovlma navedellim u stavu 1 ovog dana, u pogledu svake tenton/e na
kOIU se Protokol maze pnmlJemu na osnovu IZJave date u skladu sa stavoVlma 2 14 c:!ana
9

-
~
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2 to provide a possibility for eIther parent to obtain durrng a perrod
after maternity leave, parental leave to take care of a child the duration
and conditions of which should be determined by national legislation
collective agreements or practice

3 to ensure that family responsibilItIes shall not as such constItute a
valId reason for terminatIon of employment

ArtIcle 28 - The nght of workers representatIVes to protectIOn In
the undertaking and faCllttles to be accorded to them

With a view to ensuring the effective exerCISe of the right of
workers representatives to carry out theIr functions the Parties under
take to ensure that In the undertaking

a they enJoy effective protection against acts prejudiCial to
them including dismIssal based on theIr status or actIVities as
workers representatIVes within the undertaking,

b they are afforded such faCIlItIes as may be appropriate In order to
enable them to carry out theIr functIons promptly and effiCIently, ac
count being taken of the industrial relations system of the country and
the needs, sIze and capabJlrtles of the undertaking concerned

ArtIcle 29 - The nght to informatIOn and consultatIOn In

collectIve redundancy procedures

With a view to ensunng the effectIve exercise of the right of workers to
be Informed and consulted In SituatIons of collective redundanCIes the
Parties undertake to ensure that employers shall Inform and consult
workers representatIves In good time prior to such collective redundan
Cles, on ways and means of aVOIding collectIve redundanCies or lImiting
theIr occurrence and mitigating their consequences for example by
recourse to accompanYing SOCial measures aimed In partIcular at aid for
the redeployment or retraining of the workers concerned

ArtIcle 30 - The nght to protectIOn against poverty and SOCIal
exclUSIOn

With a view to ensurrng the effectIve exercise of the right to protection
against poverty and SOCIal exclUSIOn, the Parties undertake

a to take measures wIthin the framework of an overall and co
ordrnated approach to promote the effective access of persons who lIve
or risk lIving In a Situation of SOCial exclUSion or poverty as well as their
familIes to In particular employment, housing training education,
culture and SOCial and medical assIstance

b to review these measures with a view to their adaptation If
necessary

ArtIcle 31 - The nght to housing

WIth a vIew to ensuring the effective exercise of the right to housing,
the Parties undertake to take measures designed

1 to promote access to housing of an adequate standard,

2 to prevent and reduce homelessness WIth a view to ItS gradual
elIminatIon

3 to make the price of housing acceSSible to those Without adequate
resources

Part //I

ArtIcle A - Undertakings

1 Subject to the proVISions of Article B below each of the Parties
undertakes

a to conSider Part I of thiS Charter as a declaration of the alms
which It will pursue by all appropnate means as stated In the Introduc
tory paragraph of that part

------------- - - --
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2 Iaaz naclOnalno zakonodavstvo I praksa obuhvata, 7aVl~IlO od \lucaJa, porcd
nkona 1 propl~a, kolcktlvne ugovore, drugc sporazume Izmedu poslodavaca I pred
stavlllka radlllka, oblcaJe kao I relevanmo oblcaJno pravo

3 U wrhu pnmJcnc OVlh danova, l7raz 'preduzece' ~hvata sc kao laaz k011 upUCUje
na garnHuru materlJallllh IncmatcrlJallllh komponenu sa lit bel svoJ~tvapravnc hcnosu,
formiralllh da prollvode dobra lit pruzaJu uslugc radl finansIJske utakmlce I kOJa ImaJU
moc da odrede WOJU vlastltu trzlsnu pohtlku

4 PodrazumlJeva se da vjcrske zaJedlllce I nllhove mstltucIJC mogu bltllsklJucene od
pnmJene OVlh clanova, lako te 1l1slltucIJe mogu bm preduzeca u smlslu stava 3
Ustano've kOje pro\ode akuvnost! kOlc su msplnsane odredelllm IdealIma Ih vodcne
odredelllm morallllm koncepuma, Ideahma I koncepuma kop Sll L:aStlcelll nacionallllm
zakonodavsn om, mogu b1ll IsklJucenc od pnmJene oVlh clano'va u onoJ Inlen kOja Ie
potrebna da zastltl ofjentaclJu preduzeca

5 PodrazumlJeva se da ce, u drL:avama u kOllma se prava utvrdena u c1anovlma 2 I 3
provode u razhcmm uredenJlma preduzeca, zamteresovana sIranka morau raZmOlntl
IspunjavanJe obaveza kOle prolZllaze IZ tlh odredaba

Clan 3

Ova odredba nece steUU m ovlastenllma, III obavezama drzave u pogledu usvaJanla
propisa 0 zdravllu I slgurnostl na radnom mlestu, mtl ovlastenJlma I odgovornostlma
ulela zaduzelllh za pracenle nllhove pnmJene

lzrazl I socilaine I socllalno kultume usluge I ustanove shvatalu se tako da upueulu
na socI)alne IlIh kulturne ustanove za radmke obezblledene od neklh preduzeca kao sto
su soelJalna pomoe, sport, sobe za ma]ke dOlll)e, blbhoteke, dJCCIII ljetlll kampovl, ltd

Clan 4 stay 1

U svrhu pnmJene 0\ og stava, Izraz 'dok god Ie to moguce upueuJe na fizleka,
pSlholoska I mtelektualna svolstva stan)lh lIea

Clan 7

PodrazumlJe'va se da radmel, k011 su IskllUeel1l u skladu sa Slavom 2 c1ana 2 I stavom
2 clana 3, lllSU uzeu u ObZlf kod utvrdlvanla broJa zamteresoval1lh radmka

2 13 4Protokol kOJlm se mlJenJa Evropska SocIJalna
povelJa

Drzave clalllee Savleta Evrope, potplsmce ovog Protokola uz Evropsku SOCIIainu
povelJu, otvorene za POtPlS u Turmu 18 oktobra 1961 godme( u dallem tekstu Povella),

Odlucne da preduzmu neke mlere radl unapredenla dlelotvornostl Povelle, a posebno
funkelOlllsanla njelllh nadzormh mehamzama,
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UZlmaJucl, zbog toga u obZlr d \]L puzelJno promlJcnlt! oclru1enL odredbe PovelJe,

Dogovonlc su se hako sltJLcll

Clan 1

Clan 23 Povclje glaslt ec kako :,1 lJeci I

Clan 23 DostavlJanle kOPIJa IzvlcstaJa I komemara

1 Kada se Generalnom sekretalU :,alJe 17v/cstal u skladu sa clanOVlma 21 122, svaka
stranka ugovorlllca ce prosllJedltl kOPIJu tog lzvJestaJa omm svoJlm naclOnallllm orgalll
zacIJama kOle :,u clanovi medJunarodlllh orgamzaclJa poslodavaca I sllldlkauma k011 su,
u skladu sa clanom 27 stav 2, pOZ\anl da posallu predstavlllke na sasrankc Upravnog
komneta vlada Te orgamzaelJe ce poslatl Generalnom sekretaru ~ve komentarc na
IZVjestaJe srranaka ugovorlllca Gcnerallll sekretar ee poslau koplJu OVlh komcntara
zamteresovalllm strankama ugovornlcama, kOle na nJlh mogu odgovonu

2 Generallll sekretar ee proshledlu kOplJU lzvJcstaJa stranaka ugovorlllca mcdunarod
mm nevladlmm orgalllzaclJama kOJe ImaJu konsultauvlll status u Savlctu Evrope I kOIC
Imalu odredJene nadleznosu u pltanJlma uredJelllm ovom PovelJom

3 IzvJestalll komentan 0 kOJlma Je nJee U clanoVima 211 22 I Uovom clanu bit ee, na
zahtJev, dostupm lavnosu

Clan 2

Clan 24 Povel)e glaslt ee kako shJedl

Clan 24 Isp1llvanle IzvJcstala

I IzvlestaJe, poslane Generalnom sekretaru u skladu sa danovlma 21 122, ISpltat ce
Komltet nezavIslllh eksperata, konstltuisan prema clanu 25 Komnet ce pred sobom ImaU
sve komentarc dostavlJene Generalnom sekretaru u skladu sa stavom 1 dana 23 Po
zavrsetku ISpltlvanla, Komltet nezavIslllh eksperata ce naplSaUIZVjestaJ kO)1 ce sadrzavau
zak1lueke Komneta

2 S obzlrom na IzvjestaJe 0 kOJlma Ie nJee u clanu 21, Komnet nezavIslllh ekspcrata
ee elJelllu, sa pravne taeke gledlsta, da It naelOnallll zakon I praksa udovolJ3vaiu
obavezama kOJe prolsucu IZ PovelJe zalllteresovane stranke ugovormce

3 Komnet nezavIsmh eksperata moze UpUtltl zahtJev za dodame mtormaelJe I
obJasnlenla dlrekmo strankama ugovormcama U vezl sum, Komnet nezavIslllh ek
sperata moze takoder odrzau, ako IC potrcbno, sastanak sa predstavllleima stranke
ugovormce, bllo na SVOjU llliellatlvu, bllo na zahtjev zamteresovane stranke ugovormec
OrgamzaelJe 0 kOJlma Je nlec u stavu 1 clana 23 cc 0 tome bm mformlsane

4 ZaklJucel Komueta neL:avIsl1lh ekspcrata bn ee obJavllem Javno, a Generallll
sekrctar ee Ih dostavltl Upravnom komltetu vlada, PariamentarnoJ SkUpSUllll orgamzaci
Jama pomenuum u stavu 1 clana 23 I stavu 2 clana 27

Clan 3

Clan 25 PovelJe glaslt ce kako sh)edl

Clan 25 Komltet neL:avIslllh eksperata

1 Komttet nezaVlslllh eksperata sastoJat ce se od naJmanJe devet danova kOJe Izabere
Parlamentarna skupstma veelllom glasova, sa Itste eksperata naJvece eesutosUI pnznauh

347



-C1

b to conSider Itself bound by at least SIX of the follOWing nine
articles of Part II of this Charter Articles 1 5 6 7 12 13 16 19 and 20

c to consider Itself bound by an additional number of articles or
numbered paragraphs of P'lrt II of the Charter whIch It may select
provided that the total number of articles or numbered paragraphs by
whIch It IS bound IS not less than sixteen artIcles or SIXty three numbered
paragraphs

2 The articles or paragraphs selected In accordance with subpara
graphs band c of paragraph 1 of thiS article shall be notlned to the
Secretary General of the Council of Europe at the time when the
Instrument of ratrncatron, ac( eptance or approval IS deposited

3 Any Party may at a later date, declare by notdicatron addressed to
the Secretary General that It tonslders Itself bound by any articles or an'!
numbued paragraphs of Part II of the Charter which It has not already
accepted under the terms of paragraph 1 of thIS article Such undertak
Ings subsequently given shall be deemed to be an Integral part of the
ratlncatron, acceptance or approval and shall have the same effect as
from the nrst day of the mO!1th follOWing the explratron of a penod of
one month after the date of the notlncatron

4 Each Party shall malntall1 a system of labour inspection appropnate
to natronal condltrons

Article B - Links with the European SOCIal Charter and the 1988
Additional Protocol

1 No Contractmg Party to the European SOCial Charter or Party to the
Additional Protocol of 5 May 1988 may ratify, accept or approve thiS
Charter Without consldenng Itself bound by at least the prOVISions
corresponding to the proVISions of the European SOCIal Charter and,
where appropnate of the Additional Protocol to whIch It was bound

2 Acceptance of the obllg'ltlon~ of any provIsion of thiS Charter shall
from the date of entry mto force of those obllgatrons for the Party
concerned result In the corresponding proVISion of the European SOCIal

Charter and, where appropnate of Its Additional Protocol of 1988
ceasing to apply to the Party concerned In the event of that Party being
bound by the nrst of those Instruments or by both Instruments

Part IV

Article C - SuperviSIOn of the ImplementatIOn of the
undertakrngs contained In thiS Charter

The Implementatron of the legal obligations contained In thiS Charter
shall be submitted to the same superviSion as the European SOCIal
Charter

Article 0 - Collective complarnts

1 The proVISions of the Additional Protocol to the European SOCial
Charter providing for a system of collective complaints shall apply to the
undertakings given In thiS Charter for the States which have ratrned the
saId Protocol

2 Any State which IS not bound by the Additional Protocol to the
European SOCIal Charter providing for a system of collective complaints
may when deposltrng Its Instrument of ratlncatlon, acceptance or ap
proval of thiS Charter or at any time thereafter, declare by notifIcation
addressed to the Secretary General of the CounCIl of Europe, that It
accepts the superviSion of Its obllgatrons under thiS Charter follOWing
the procedure proVided for In the said Protocol

Part V

Article E - Non dlscnmtnatlOn

The enjoyment of the nghts set forth In thiS Charter shall be secured
Without d,scrrmlnatron on any ground such as race colour, sex Ian
guage, religion political or other opinion natronal extraction or SOCial
origin health assoCIation With a natronal minority birth or other status
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sposobno~tl u naclOnalmm 1 mcdlun1rodmm soclJalmm pltanpma, kOJe predlozl strana
UCeSl11Ca Tacdl1 brol clanova odredll ce IvlImstarskl savlet

2 Clano\ 1 Kkonll[eta bll ce lLdbram na penod od sest godma Mogu bm relLabram
lednom

3 Clan Komlleta eksperata, Izabran da za'llllem clana kOJem mandat mle Istekao,
vrslt ce ~lu7bu u preosta!om dlJelu mandata svog prethodmka

4 Cianovi komlleta cc LasJcdatl U hcnom sVOlstvu Tokom svog mandata, om ne mogu
obavlJatl Ilitl Jednu funkclJu nespoJlvu za zahtJevlma nezavisnosu, nepnstrasnosn I
val,anosll, kop su svoJstvem za n)lhm u sluzbu

Clan 4

Clan 27 PovelJe glaslt ce kako sllJedl

Clan 27 Upravm komltet

1 IzvJestall stranaka ugovormca, komentan I mformacl)e, dostavlJem u skladu sa
stavom 1clana 23 I 3 dana 24, te IzvJestaJI Komtteta nezavIsmh eksperata, podnosll ce se
Upravnom komlletu

2 Komltet ce se sastoJau od po Jednog predstavmka svake stranke ugovormce On ce
pozvau ne vise od dVlJe medunarodne orgamzaclle poslodavaca I ne vise od dVlle
medunarodne smdlkalne orgamzaclJe da na sastanke Komueta posal,u posmatrace u
konsultanvnom SVOlstvu OSlm toga, kmuet moze konsultovau predstavmke medunarod
mh nevladmlh orgamzaclJa, kOJe ImaJu konsultauvm status u Savletu Evrope I kOJe ImaJu
posebne kompetenclJe u pttanllma reguhsanun ovom PovelJom

3 Upravm komHet ce pnprematl odluke Mlmstarskog savJeta Posebno, u sVletlu
IzvJestala Komlleta nezavIsmh eksperata I stranaka ugovormca, KOlmtet ce Izabratl
obraziazuci razloge svog Izbora, na bazi socIJalmh, ekonomsklh I druglh pohtlcklh
ra7matranla slluacIJe kOJe mogu,u tom pogledu, bm predmet preporuka svako/ zamter
esovanoJ ugo1lornoJ strankl, u skladu sa clanom 28 Povel,e On ce prezentlratl Mmlstar
skom sav)etu IzvJestaJ k011 ce se Javno ob/avltl

4 Na osnovu svoJlh nalaza 0 pnm/em SocIJalne Povel/e uopce, Upravm komltet moze
podmleu Mlmslarskom savJetu pnJedloge usmJerene na proucavanJe kOle treba preduzetl
u socl)almm pllanpma I danovlma Povel/e kOJI bl se eventualno mogh osavrememtl

Clan 5
Clan 28 PovelJe glaslt ce kako shJedl

Clan 28 MIUlStarskl savlet

1 Mmlstarskl savlet ce, dvotrecmskom vecmom glasova omh kO/l ImalU ovlasten/c
da glasaJu, ogramceno na stranke ugovormce, a na osnovu Izvlesta,a Upravnog komltcta,
USVOJltl rezolucllU kOla obuhvata cl/eIt clklus nadzora I kOla sadrzl mdlvldualne pre
poruke 73mteresovanoJ strankl ugovormcl

2 UZlmalucl U obzlr pnJedloge Upravnog komlteta prema stavu 4 clana 27, Mmls
traskl savlet ce dom/ell one odluke kOle smatra odgovaraJuclm

Clan 6

Clan 29 PovelJe glasll ce kako shledl

348

Clan 29 Parlamentarna skupstma

Generalm sckrctar Sav)cta Evrope dostavll ce Parlamentdl nOI ~kup~tlm, U svrhu
odrLaVan)a penodlcmh plenarmh debata, IzvJestalc Komlleta neLavIslllh Lksperdtd I
Upravnog komltcta, kao I rczolucllC Mlmstarskog savJeta

Clan 7

I Oval Protokol ce bltl otvoren za POtPIS dzavama clamcama SavJeta Euope kOle su
potplsnIce Povelle, a kOle sVOJU saglasnost da budu obaveLane mogu IzraZIt!

a potplsom bez rezerve ratlfikaclje, pnhvaranJa lit odobrenJa, III

b potplsom pod uslovom raufikacIJe, pnhvatanja Ih odobrenJa kOJem shledl raufi
kacIJa, pnhvatanJe III odobrenje

2 Instrumenu raufikacIJe, pnhvatanJa Ih odobrenfa bit ce deponovam kod General
nog Sekretara SavJeta Evrope

Clan 8

Oval Protokol ce stupm na snagu tndesetog dana nakon datuma na k011 sve strane
ugovormce PovelJe Izraze sVOJU saglasnost da budu obavezane protokolom u skladu sa
odredbama clana 7

Clan 9

Generalm sekretar Savleta Evrope obavllestlt ce drzave clamce SavJeta 0

a svakom pOtplSU,

b deponovanlu svakog mstrumenta raufikacIJe, pnhvatallJa Ih odobren}a,

C datumu stupanla na snagu ovog Protokola u skladu sa clanom 8,
d svakom drugom aktu, noufikacIJI1l1 saopcenJu u vezl sa oVlm Protokolom

U porvrdu ovoga potplsmcl, proplsno za to ovlastem, potpisall su oval Protokol

Sacmleno u Tunnu, 21 oktobra 1991 godme, na englesko1T' I francuskom, Cljl su
tekstovI Jedllako v/erodosrolm, u )edmom pnmlerku kOJI ce ostau deponovall u arhlvu
Savleta Evrope Generalm sekretar Savleta Evrope dostavlt ce oVJerene koplle svako/
drzavi clamci Savleta Evrope
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ArtIcle F - DerogatIons In ttme of war or publIc emergency

1 In time of war or other public emergency threatening the life of the
nation any Party may take measures derogating from Its obligations
under thIS Charter to the extent strictly required by the eXIgenCies of the
SItuatIon, provIded that such measures are not inconsIstent wIth ItS other
obligations under international law

2 Any Party whIch has availed Itself of thiS nght of derogation shall
wIthin a reasonable lapse of time, keep the Secretary General of the
CounCil of Europe fully Informed of the measures taken and of the
reasons therefor It shall likeWIse Inform the Secretary General when
such measures have ceased to operate and the provIsIons of the Charter
whIch It has accepted are again berng fully executed

Article G - RestndlOns

1 The nghts and pnnclples set forth In Part I when effectIvely rea
lised and theIr effective exerCISe as provIded for In Part II, shall not be
subject to any restrictions or limitations not specrned In those parts,
except such as are prescnbed by law and are necessary In a democratic
sOCIety for the protectIon of the rights and freedoms of others or for the
protection of public Interest, national secunty public health or morals

2 The restnctlons permitted under thIS Charter to the rights and
obligations set forth herein shall not be applied for any purpose other
than that for whIch they have been prescnbed

Article H - RelatIOns between the Charter and domestic law or
InternatIOnal agreements

The provIsIons of thIS Charter shall not prejudIce the provIsions of
domestic law or of any bilateral or multilateral treatIes conventions or
agreements whIch are already In force or may come mto force under
whIch more favourable treatment would be accorded to the persons
protected

Article I - ImplementatIOn of the undertakIngs given

1 Without prejudIce to the methods of Implementation foreseen 10

these artIcles the relevant provIsions of Articles 1 to 31 of Part II of thIS
Charter shall be Implemented by

a laws or regulatIons

b agreements between employers or employers organIsatIons and
workers organisations

c a combmatlon of those two methods

d other appropriate means

2 Compliance with the undertakings denvlng from the provISIons of
paragraphs 1, 2, 3, 4, 5 and 7 of Article 2, paragraphs 4 6 and 7 of
Article 7, paragraphs 1, 2, 3 and 5 of ArtIcle 10 and ArtIcles 21 and 22 of
Part II of thiS Charter shall be regarded as effectIve If the provIsIons are
applied, In accordance with paragraph 1 of thiS article, to the great
majority of the workers concerned

ArtICle J - Amendments

1 Any amendment to Parts I and II of thiS Charter with the purpose
of extendmg the rights guaranteed rn thiS Charter as well as any amend
ment to Parts III to VI proposed by a Party or by the Governmental
Committee shall be communicated to the Secretary General of the
Council of Europe and forwarded by the Secretary General to the PartIes
to thiS Charter

2 Any amendment proposed In accordance WIth the proVISIons of the
preceding paragraph shall be examrned by the Governmental Commit
tee which shall submit the text adopted to the CommIttee of Mrnlsters
for approval after consultation WIth the ParlIamentary Assembly After
Its approval by the CommIttee of Ministers thIS text shall be forwarded
to the Parties for acceptance
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3 Any amendment to Part I and to Part. II of this Charter shall enter
Into force, In respect of those Parties which have accepted It, on the first
day of the month following the expIration of a period of one month
after the date on which three Parties have Informed the Secretary
General that they have accepted It

In respect of any Party whIch subsequently accepts It, the amendment
shall enter mto force on the first day of the month followmg the
expiration of a penod of one month after the date on which that Party
has Informed the Secretary General of Its acceptance

4 Any amendment to Parts /II to VI of thiS Charter shall enter Into
force on the first day of the month followmg the eXpIratIon of a period
of one month after the date on which all Parties have mformed the
Secretary General that they have accepted It

Part VI

Article K - SIgnature, ratlhcatlOn and entry mto force

1 ThiS Charter shall be open for sIgnature by the member States of
the CouncIl of Europe It shall be subject to ratificatIon, acceptance or
approval Instruments of ratrflcatron, acceptance or approval shall be
depoSited WIth the Secretary General of the Council of Europe

2 ThiS Charter shall enter Into force on the first day of the month
followmg the expiration of a penod of one month after the date on
which three member States of the Council of Europe have expressed
theIr consent to be bound by thIS Charter m accordance WIth the
precedmg paragraph

3 In respect of any member State whIch subsequently expresses Its
consent to be bound by thiS Charter, It shall enter mto force on the first
day of the month follOWIng the eXpIration of a period of one month
after the date of the deposIt of the Instrument of ratIfication, acceptance
or approval

ArtIcle L - Terntortal applIcatIOn

1 This Charter shall apply to the metropolItan terntory of each Party
Each sIgnatory may, at the time of signature or of the deposIt of Its
Instrument of ratification, acceptance or approval, specIfy, by declara
tIon addressed to the Secretary General of the Councrl of Europe, the
terntory whIch shall be considered to be ItS metropolItan terntory for thIs
purpose

2 Any signatory may, at the tIme of sIgnature or of the deposit of ItS
Instrument of ratificatIon, acceptance or approval, or at any time there
after, declare by notification addressed to the Secretary General of the
Council of Europe, that the Charter shall extend In whole or m part to a
non-metropolitan terntory or terntones specIfied In the saId declaration
for whose International relatrons It IS responSible or for which It assumes
mternatlonal responSibilIty It shall specify m the declaration the articles
or paragraphs of Part II of the Charter which It accepts as bmdlng m
respect of the terntones named In the declaratIon

3 The Charter shall extend Its applIcatIon to the terntory or terrltones
named In the aforesaid declaratron as from the first day of the month
follOWing the explratron of a penod of one month after the date of
receipt of the notrncatron of such declaratron by the Secretary General

4 Any Party may declare at a later date by notification addressed to
the Secretary General of the Council of Europe that, In respect of one or
more of the terrltones to whIch the Charter has been applied In accor
dance WIth paragraph 2 of thIS article, It accepts as blndmg any artIcles
or any numbered paragraphs which It has not already accepted m
respect of that temtory or terntorles Such undertakings subsequently
gIven shall be deemed to be an Integral part of the ongmal declaration In
respect of the terntory concerned, and shall have the same effect as
from the first day of the month followmg the eXpIration of a perrod of
one month after the date of receIpt of such notIfication by the Secretary
General
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Article M - DenunCiatIOn

1 Any Party may denounce this Charter only at the end of a penod of
nve years from the date on whIch the Charter entered Into force for It or
at the end of any subsequent period of two years and In eIther case
after gIVing SIX months'notlce to the Secretary General of the CouncIl of
Europe who shall Inform the other PartIes accordIngly

c any date of entry mto force of thiS Charter m accordance WIth

Article K,

d any declaration made m application of ArtIcles A, paragraphs 2 and
3, D, paragraphs 1 and 2 F paragraph 2 L paragraphs 1 2,3 and 4,

any amendment rn accordance With ArtIcle J

In WItness whereof the underSigned, bemg duly authOrised thereto,

have Signed thIS revised Charter

Done at Strasbourg thIS 3rd day of May 1996, In English and French,
both texts berng equally authentic m a Single copy which shall be
deposIted In the archIves of the CouncIl of Europe The Secretary Gen
eral of the CounCIl of Europe shall transmit certlned copIes to each
member State of the CounCIl of Europe and to the Director General of

the InternatIOnal Labour Office
~

2 Any Party may, In accordance WIth the proVIsIons set out In the
preceding paragraph, denounce any artIcle or paragraph of Part 1/ of the
Charter accepted by It provided that the number of articles or para
graphs by whIch thIS Party IS bound shall never be less than sIxteen In
the former case and sIxty-three In the latter and that thIS number of
articles or paragraphs shall continue to Include the artIcles selected by
the Party among those to whIch speCIal reference IS made In Article A
paragraph 1, subparagraph b

3 Any Party may denounce the present Charter or any of the articles
or paragraphs of Part 1/ of the Charter under the condItions speclned In
paragraph 1 of thIS artIcle In respect of any terntory to whIch the said
Charter IS applicable by vIrtue of a declarabon made m accordance WIth
paragraph 2 of ArtIcle L

f

g
ter

any denuncIation m accordance With ArtIcle M,

any other act notlncatlon or communication relatmg to thIS Char

Article N - AppendiX

The appendiX to thls Charter shall form an Integral part of It

ArtIcle 0 - NotlhcatlOns

The Secretary General of the Councr! of Europe sQall nobfy the member
States of the CouncIl and the DIrector General of the InternatIonal
Labour Office of

a any sIgnature

b the depOSIt of any Instrument of ratlncatlon acceptance or ap-
proval

AppendIX to the revIsed European SOCIal Charter

Scope of the revised European SOCIal Charter In terms of persons

protected

1 WIthout prejudice to Article 12 paragraph 4, and Article 13, para
graph 4, the persons covered by ArtIcles 1 to 17 and 20 to 31 Include
foreigners only m so far as they are nabonals of other Parties lawfully
reSident or workmg regularly wlthm the terntory of the Party concerned
subject to the understandrng that these articles are to be Interpreted In

the light of the proVISions of ArtIcles 18 and 19

ThiS mterpretatlon would not prejudice the extension of SImilar
faCIlities to other persons by any of the Parties
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2 Each Party will grant to refugees as defined In the Convention
relating to the Status of Refugees signed In Geneva on 28 July 1951
and In the Protocol of 31 January 1967, and lawfully staying In Its
terrrtory, treatment as favourable as possible, and In any case not less
favourable than under the obligations accepted by the Party under the
saId convention and under any other eXisting international Instruments
applicable to those refugees

3 Each Party WIll grant to stateless persons as defined In the Conven
tion on the Status of Stateless Persons done In New York on 28 Septem
ber 1954 and lawfully staYing In Its terntory treatment as favourable as
pOSSIble and In any case not less favourable than under the obligations
accepted by the Party under the saId Instrument and under any other
eXIsting Internatlonalmstruments applicable to those stateless persons

Part /, paragraph 18, and Part II, ArtIcle 18, paragraph 1

It IS understood that these provISions are not concerned wIth the ques
tIon of entry Into the terrrtones of the Parties and do not prejudIce the
provISions of the European Convention on Establishment, SIgned In Pans
on 13 December 1955

Part II

Article 1, paragraph 2

ThIS provISion shall not be Interpreted as prohibIting or authonslng any
union secunty clause or practice

ArtIcle 2, paragraph 6

PartIes may proVide that thiS provISIon shall not apply

a to workers haVing a contract or employment relationshIp wIth a
total duration not exceeding one month and/or with a working week
not exceeding eight hours,

b where the contract or employment relationshIp IS of a casual
and/or speCIfic nature, proVIded, In these cases, that ItS non-application
IS JustIfied by objective conSiderations

ArtIcle 3, paragraph 4

It IS understood that for the purposes of thIS provISion the functions,
organisatIon and conditions of operatIon of these servIces shall be
determined by national laws or regulatIons, collective agreements or
other means appropnate to natIonal conditions

ArtIcle 4, paragraph 4

ThIS provISion shall be so understood as not to prohibit ImmedIate
dismissal for any serious offence

ArtIcle 4 paragraph 5

It IS understood that a Party may give the undertakIng reqUired In thiS
paragraph If the great maJonty of workers are not permItted to suffer
deductIons from wages either by law or through collective agreements
or arbItration awards, the exceptions being those persons not so cov
ered

Article 6, paragraph 4

It IS understood that each Party may, Insofar as It IS concerned, regulate
the exerCISe of the nght to stnke by law, proVIded that any further
restnctlon that thIS might place on the nght can be Justified under the
terms of ArtIcle G

ArtIcle 7, paragraph 2

ThIS proVISion does not prevent PartIes from proVIding In their legIslation
that young persons not haVing reached the minimum age laId down
may perform work In so far as It IS absolutely necessary for theIr
vocatIonal trainIng where such work IS carned out In accordance With
conditions prescnbed by the competent authonty and measures are
taken to protect the health and safety of these young persons
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Article 7 paragraph 8

It IS understood that a Party may give the undertaking reqUired In this
paragraph If It fulfIls the Spirit of the undertaking by proVIding by law
that the great maJonty of persons under eIghteen years of age shall not
be employed In night work

Article 8 paragraph 2

This provISion shall not be rnterpreted as laying down an absolute
prohibition Exceptions could be made, for Instance In the followrng
cases

a If an employed woman has been guilty of misconduct which
JustifIes breaking off the employment relationship,

b If the undertakrng concerned ceases to operate

C If the penod prescnbed In the employment contract has expired

Article 12 paragraph 4

The words AI and subject to the conditions laid down m such agree
ments" In the introductIOn to thiS paragraph are taken to Imply mter alia
that With regard to benefIts which are available rndependently of any
Insurance contnbutlon, a Party may require the completion of a pre
scnbed penod of reSidence before granting such benefIts to nationals of
other Parties

Article 13, paragraph 4

Governments not Parties to the European Convention on SOCial and
Medical ASSistance may ratify the Charter In respect of thiS paragraph
prOVided that they grant to nationals of other Parties a treatment whICh

IS In conformity With the proVISions of the said convention

Article 16

It IS understood that the protection afforded In thiS proVISion covers
srngle parent families

ArtIcle 17

It IS understood that thiS prOVISion covers all persons below the age of
eighteen years unless under the law applicable to the child maJonty IS
attained earlier WIthout prejudice to the other speCifIc proVISIOns pro
vlded by the Charter particularly Article 7

ThiS does not Imply an obligation to proVide compulsory education up to
the above-mentioned age

Article 19, paragraph 6

For the purpose of applying thiS proVISion the term famIly of a foreIgn
worker IS understood to mean at least the worker's spouse and unmar
ned chIldren, as long as the latter are conSidered to be mmors by the
receiving State and are dependent on the migrant worker

Article 20

1 It IS understood that SOCIal secunty matters, as well as other proVI
Slons relating to unemployment benefIt, old age benefIt and survivor s
benefIt, may be excluded from the scope of thiS artIcle

2 ProVISions concerning the protection of women particularly as
regards pregnancy, confInement and the postnatal penod shall not be
deemed to be dlscnmmatIon as referred to In thIS article

3 ThiS article shall not prevent the adoption of speCIfic measures
aimed at removrng de facto inequalities

4 Occupational actIVIties WhiCh, by reason of their nature or the
context In whIch they are carned out, can be entrusted only to persons
of a particular sex may be excluded from the scope of thiS article or some
of Its proVISions ThiS proVISion IS not to be Interpreted as reqUlnng the
Parties to embody In laws or regulations a list of occupations which by
reason of theIr nature or the context In which they are carned out may
be reserved to persons of a particular sex
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ArtIcles 21 and 22

1 For the purpose of the application of these articles, the term
workers'representat/ves" means persons who are recognised as such

under national legislation or practice

2 The terms' nat/anal legislation and practice" embrace as the case
may be, In addition to laws and regulations, collective agreements, other
agreements between employers and workers'representatlves, customs
as well as relevant case law

3 For the purpose of the application of these articles, the term
'undertaking" IS understood as referring to a set of tangible and intan

gible components, with or without legal personality, formed to produce
goods or provide seNlces for financial gam and wIth power to determme
ItS own market polley

4 It IS understood that religIous communrties and their rnstltutlons
may be excluded from the application of these artIcles, even If these
rnstltutions are "undertakrngs within the meanmg of paragraph 3
Establishments pursUIng actiVities which are inspired by certain Ideals or
gUided by certarn moral concepts, Ideals and concepts which are pro
tected by national legislatIon, may be excluded from the application of
these articles to such an extent as IS necessary to protect the onentatlon
of the undertakmg

5 It IS understood that where rn a state the nghts set out rn these
artIcles are exerCised In the vanous establishments of the undertakmg,
the Party concerned IS to be considered as fulfilling the obligations
denvlng from these prOVISions

6 The Parties may exclude from the field of application of these
articles, those undertakrngs emplOying less than a certain number of
workers, to be determrned by national legislation or practice

ArtIcle 22

1 ThiS proVIsion affects neither the powers and obligations of states
as regards the adoption of health and safety regulations for workplaces,
nor the powers and responSIbilities of the bodies In charge of monrtonng
their applicatIon

2 The terms ' social and soclo-cultural services and faCilities" are
understood as refernng to the social and/or cultural faCilities for workers
provIded by some undertakIngs such as welfare aSSistance, sports fields,
rooms for nursing mothers, IIbranes, children's holiday camps, etc

ArtIcle 23, paragraph 1

For the purpose of the application of thiS paragraph, the term "for as
long as possible" refers to the elderly person's phySical, psychological
and mtellectual capacItIes

Article 24

1 It IS understood that for the purposes of thiS artIcle the terms
"termmatlon of employment" and 'termmated" mean termination of
employment at the InitiatIve of the employer

2 It IS understood that thIS article covers all workers but that a Party
may exclude from some or all of Its protection the followmg categones
of employed persons

a workers engaged under a contract of employment for a specI
fied penod of time or a speCIfied task,

b workers undergomg a penod of probation or a quallfymg penod
of employment, proVIded that thiS IS determmed rn advance and IS of a
reasonable duration,

c workers engaged on a casual baSIS for a short penod

3 For the purpose of thiS article the follOWing, In particular, shall not
constitute valid reasons for termination of employment
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a trade union membership or partlclpatron In unIon actlVltlcs out
side working hours or with the consent of the employer wIthin work
Ing hours,

b seeking office as actrng or haVing acted In the capacity of a
workers representatrve

c the fIling of a complarnt or the partlclpatron In proceedings
against an employer involVing alleged vlolatron of laws or regulatrons or
recourse to competent adminIstrative authOrities,

d race colour sex mantal status family responslbllitres, preg
nancy, religion polItical oprnlon, natIonal extraction or socIal Origin,

e maternIty or parental leave

f temporary absence from work due to Illness or injury

4 It IS understood that compensatron or other appropriate relief 10

case of termrnatron of employment Without valid reasons shall be deter
mined by national laws or regulatrons collectIve agreements or other
means appropriate to national conditIons

ArtIcle 25

1 It IS understood that the competent national authOrity may, by way
of exemption and after consulting organlsatrons of employers and work
ers, exclude certain categories of workers from the protectron provided
In thIS proVIsIon by reason of the speCIal nature of their employment
relationshIp

2 It IS understood that the defInrtron of the term Insolvency must
be determmed by natronallaw and practice

3 The workers'claIms covered by thIS proVIsion shall Include at least

a the workers claIms for wages relatrng to a preSCribed period,
whIch shall not be less than three months under a privilege system and

eIght weeks under a guarantee system, pnor to the rnsolvency or to the
termlnatron of employment

b the workers'claims for hohday pay due as a result of work
performed dUring the year In which the Insolvency or the termination of
employment occurred,

c the workers claims for amounts due In respect of other types of
paid absence relatrng to a prescribed penod, whIch shall not be less than
three months under a privilege system and eIght weeks under a guaran
tee system prior to the Insolvency or the termlnatron of the employ
ment

4 Natronal laws or regulatrons may limIt the protection of
workers claims to a preSCribed amount which shall be of a socIally
acceptable level

ArtIcle 26

It IS understood that thIS artIcle does not reqUire that legIslation be
enacted by the PartIes

It IS understood that paragraph 2 does not cover sexual harassment

ArtIcle 27

It IS understood that thiS article apphes to men and women workers With
famIly responslblhtres In relatIon to their dependent children as well as In

relatIon to other members of theIr ImmedIate family who clearly need
their care or support where such responslblhtres restrict their possibilities
of preparing for, entering, partlclpatrng In or advanCIng In economic
activity The terms "dependent children and other members of theIr
Immediate family who clearly need their care and support" mean per
sons defIned as such by the natronalleglslation of the Party concerned
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Articles 28 and 29

For the purpose of the application of thIs article, the term
"workers'representatlves" means persons who are recognised as such
under natlonal/eglslabon or practice

Part III

It IS understood that the Charter contams legal obligations of an mterna
tlonal character, the application of which IS submitted solely to the
supervision provIded for m Part IV thereof

ArtIcle A, paragraph 1

It IS understood that the numbered paragraphs may Include articles
consIsting of only one paragraph

Article B, paragraph 2

For the purpose of paragraph 2 of Article S, the proVIsIons of the reVIsed
Charter correspond to the proVIsIons of the Charter WIth the same article
or paragraph number With the exception of

a Article 3, paragraph 2, of the reVIsed Charter whIch corresponds
to ArtIcle 3, paragraphs 1 and 3, of the Charter,

b ArtIcle 3, paragraph 3, of the reVIsed Charter whIch corresponds
to Article 3, paragraphs 2 and 3, of the Charter,

c ArtIcle 10, paragraph 5, of the reVised Charter which corre
sponds to Article 10, paragraph 4, of the Charter,

d Article 17, paragraph 1, of the reVised Charter which corre
sponds to Article 17 of the Charter

Part V

ArtIcle E

A dIfferential treatment based on an objective and reasonable Justrflca
tlon shall not be deemed dlscrrmmatory

Article F

The terms "m trme of war or other public emergency" shall be so
understood as to cover also the threat of war

Article I

It IS understood that workers excluded In accordance wIth the appendix
to ArtIcles 21 and 22 are not taken Into account In establlshmg the
number of workers concerned

Article J

The term "amendment" shall be extended so as to cover also the
additIon of new articles to the Charter
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THE LIMBURG PRINCIPLES ON THE IMPLE~mNTATION OF THE INTERNATIONAL COVENANT
ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS

I
I
I

A General Observat1ons

PART I THE NATURE AND SCOPE OF STATES PARTIES' OBLIGATIONS I
1 Econom1c, soc1al and cultural r1ghts are an lnteqral part of
lnternat10nal human r1qhts law Thev are the subJect of spec1f1c treaty
obl1qatlons 1n var10US 1nternat1ona1 1nstruments, notably the IDternatlona1
Covenant on Econom1C, SocIal and Cultural Rlqhts

2 The InternatIonal Covenant on Economlc, Soclal and Cultural R10hts,
toqether w1th the Internatlonal Covenant on CIVll and Polltlcal Rlqhts and the
Optlonal Protocol, entered Into force In 1976 The Covenants serve to
elaborate the Unlversal Declaratlon of Human R1Ghts these Instruments
const1tute the Internatlonal Blll of Human R1Ghts

3 As human rlqhts and fundamental freedoms are lndlvlSlble and
Interdependent, equal attent10n and urqent conslderat1on should oe qlven to
the 1mplementatlon, promotlon and protectlon of both C1Vll and Polltlcal, and
econom1C, soc1al and cultural rlGhts

4 The Internatlonal Covenant on Economlc, Soc1a1 and Cultural Rlghts
(hereafter the Cove~ant) should, In accordance wlth the Vlenna Conventlon on
the Law of Treat1es (V1enna, 1969), be 1nterpreted 1n qood fa1th, taklno Into
account the obJect and purpose, the ord1narv mean1nq, the preparatory work and
the relevant practIce

5 The experlence of the relevant specIalIzed aGenC1eS as well as of
UnIted NatIons bod1es and Interqovernmental OrGan1zat1ons, 1ncludlno the
Unlted NatIons wOrk1nG groups and spec1a1 rapporteurs In the fleld of human
rIohts, should be taken 1nto account 1n the lmplementatlon of the Covenant and
1n monltoring States partles' achlevements

6 The achIevement of economlC, soc1al and cultural rIohts mav be real1zed
In a varlety of pol1t1cal sett1nGS T~ere 1S no slnGle road to thelr full
real1zatlon Successes and fal1ures have been reglstered ln both market and
non-market economles, 1n both centrallzed and decentra11zed Po1ltlcal
structures

7 States part1es must at all tImes act 1n oood falth to fulfll the
obllgatlons they have accepted under t~e Covenant

8 Although the full reallzat10n of the rlohts recoqnIzed ln the Covenant IS
to be attalned proqressivelv, the applicatlon of some r1Ghts can be made
Justlclable ImmedIately whlle other rIohts can become Justlclable over tIme

9 Non-qovernmental Orqanizatlons can play an Important role In promotlno
the Implementatlon of the Covenant ThIS role should acCOrdlnqlv be
facIl1tated at the natIonal as well as the Internatlonal level

lO~ States partIes are accountable both to the Internatlonal communltY and to
theIr own people for theIr compllance WIth the obllGatlons under the Covenant
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LIMBURSKI PRINCIPI 0 IMPLKMENTACIJI
MEBUNARODNI PAKT 0

EKONOMSKIM, SOCIJALNIM I KULTURNIM PRAVIMA

DIO I PRIRODA I OBTM OBAVEZA DRZAVA UGOVORNICA

A Opee obaveze

I Ekonomska, socljalna 1 kulturna prava su sastavm dIO medunarodnog prava 0 ljudsktm pravlma
Ona su predmet speclficmh ugovomlh obaveza u razhcltIm medunarodn11l1 mstrumentIma, posebno u
Medunmodnom paktu 0 ekonomsklm, SOCIjaInmll kultumlm pravlma

2 Medunarodna pakt 0 ekonomsklm, soc1]almm I kulturmm pravlma, zajedno sa Medunarodnllll
paktom 0 CIVlln11l1 I pohtlckIm pI aVlma I OpclOnalmm protokolom, je smplO na snagu 1976 godme PaktovI
sluze za elaboracIJu Umverzalne deklaraCIje 0 IjudskIm pravIma, OVI mstrumentI predstavl]aJu Medunarodm
zah.on 0 IJudsklm pravlma

3 Posto su IJudska prava 1 osnovne slobode nedjelJIVI I medusobno OVIsm, potrebno Je jednako llutno
razmotritl provodenJe, unapllJedenJe I zastItu kako gradansktn tako I POhtlcklh, ekonomskIh, socIJalmh I
kultumlh prava

4 Medunarodnl pakt 0 ekonomsk11l1, socljalmm I kulturmm pravlma ( u dalJem tekstu Pakt) hI se, U

skladu sa Beek.om konvenclJon 0 pravu ugovora (Bee, 1969) trebao tumaCitI m bona fide, UZlmajUCl u ohzrr
pledmet 1 SVlhu, UblCajenO znacenje, pnplenml rad 1 relevantnu praksu.

5 Iskustvo relevantnlh speCljahZlramh agencIJa kao 1 tlJela Ujedmnjemh Naroda I meduvladlmh
orgmllzaclJa uklJucujUCl I ladne grupe Ujedlll]emh Naroda 1specljalne IzvJestace u podrucjU ljudsklh prava,
treball bl bltl uzetl u ObZll pn provodenju Pakta 1nadgledanju postlgnuca DrZava ugovoIDlca

6 PostIgnuca ekonomsklh, socIJalmh 1 kuIturnlh prava se mogu reahzrratl U razhclt11l1 pohtIckml
sredmmna Ne postOjI mkakav]edmstven put za njlhovu reahZaCI]U USpjeSI 1 neUSp]eSI se reglstru]U I u
tIzlsmm 1 ne-trzISn11l1 pllVledmna, I u centrahZUan11l11 decentrahzrramm pohnckIm strukturmna

7 DrZave ugovomlce moraJu u svako doba dJelovatI III bona fide pn IspunjavanjU svoJlh obaveza IZ
Pakta kO]I su pnhvatlh

8 Mada se puno ostvanvan]e prava ko]a su pnznata u Paktu treba postlzatl progresIvno, pr11l1Jena
nekIh prava se moze odmah kontrohratl sudskt, dok druga prava to mogu postat! vremenom

9 Ne-vladme organtzacIJe mogu Igran vafuu ulogu u unapredlvanJu provodenJa Pakta Ova uloga bI,
prema tome, trebala bltI olaksana na naclonalnom kao 1 na medunarodnom ruvou

10 Drzave ugovOimce se smatraJu odgovomlm, kako medunarodnoJ zaJedmcl tako 1 svom narodu za
svoJe postlvan]e obaveza IZ Pakta

11 Udruzem naclOnalm napor za pozIvanJe na puna ucestvovan]e sVlh sektora drustva Je, stoga,
neophodno da bI se postIgao napredak U ostvanvanJu ekonomsklh, SOClJalnIh I kulturruh prava U SVlm
fazmna se trazI Jasno predvldanJe, ukljUCUJUCI formulacIJu, pnmJenu I reVIZIJU naclOnalnlh pohtIka

12 Nadzoru nad pndrzavanJem Pakta bi trebalo pnstupItI U duhu saradnJe I diJaloga U tom CIIJu, pn
razmatranJu IZYJestaJa Drzava ugovoIDIca, Komltet za ekonomska, SOCIjalna I kulturna prava, UdalJem tekstu
"KomItet trebao bI anahzIratl uzroke I faktore kOJI ometaJu OStvarIvanJe prava kOJe obuhvata Pakt I, gdJe
Je to moguce, naznacItI rJesenJa Ovakav pnstup ne bI trebao unapnjed donosItI zaklJucak, gdJe raspolozIva
mfOrmaCIja garantuJe takav zaklJucak, da Drzava strana nlJe Ispumla obaveze 1Z Pakta

13 SVI Olgam kOJI vrse momtonng Pakta trebaJu obratltI posebnu pafuJu na pnnCIpe ne-dIsknmmaCIJe
I jednakostl pIed zakonom kada procJenJuju koltko se Drzave ugovormce pndrZavaJu Pakta
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11 A concerted natlonal effort to Invoke the full partlclPatlon of all
sectors of soclety IS, therefore, Ind1spensable to achleVlnq proaress In
reallzlna econom1c, soclal and cultural r1qhts Popular part1cIPatlon 1S
requlred at all stages, Includlnq the formulatlon, appllcatlon and reVlew of
nat10nal pol1cles

12 The superV1Slon of compl1ance wlth the Covenant should be approached 1n a
sPlr1t of co-operatIon and dlalOQue To thIS end, 1n cons1derlnq the reports
of States part1es, the CommIttee on EconomIC, SocIal and Cultural Rlohts,
here1nafter called "the CommIttee", should analyse the causes and factors
Imped1nq the realIzatIon of the rIghts covered under the Covenant and, where
poss1ble, Ind1cate solut1ons ThiS approach should not preclude a flndlnq,
where the 1nformatlon ava1lable warrants such a conclus1on, that a State party
has fa1led to comply wlth ItS obl1gatlons under the Covenant.

13 All organs monltorlnq the Covenant should pay speclal attentlon to the
prlnc1Ples of non-dlscr1m1nat1on and equalIty before the law when assessInq
States partIes' complIance wIth the Covenant

14 GIven the SlqnIflCance for development of the proqreSSlve reallzat10n of
the rIqhts set forth In the Covenant, part1cular attent10n should be q1ven to
measures to 1mprove the standard of llvlng of the poor and other d1sadvantaqed
groups, tak1ng lnto account that speCIal measures may be requ1red to protect
cultural r10hts of Ind1aenous peoples and mlnoritles

15 Treods In Internat10nal economIC relatIons should be taken Into account
In assesslng the efforts of the InternatIonal communltv to ach1eve the
Covenant's ObjectIves

B InterpretatIve Prlnc1Ples speclf1cally relat1na to Part II of the Covenant

I
I
I
I
I
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Artlcle 2 (1) "to ta!<e steps bv all approprIate means, Includlna
par~lcularlv the adopt1on of lea1slatlon" I

16 All States part1es have an obilaation to beq1n 1mmed1ately to take steps
towards full reallzat10n of the rIqhts contalned In the Covenant

,
17 At the natlonal level States partIes shall use all approprlate means,
1nclud1ng leg1slat1ve, adm1n1stratIve, Jud1c1al, econom1C, sOC1al and
educat10nal measures, cons1stent wlth the nature of the r1qhts 1n order to
fulfIl theIr obl1qat1ons under the Covenant

18 Leq1Slat1ve measures alone are not suff1clent to fulf1l the obllqatlons
of the Covenant It should be noted, however, that artlcle 2 (1) would often
requlre legislat1ve actIon to be taken 1n cases where eXIstlnq le01slat1on 1S
1n violatlon of the obl1Qations assumed under the Covenant

19 States part1es shall prOVIde for effectIve remedIes lncludlnq, where
appropr1ate, Judlc1al remedles

20 The appropr1ateness of the means to be applled 1n a part1cular State
shall be determ1ned by that State party, and shall be subJect to reVlew by the
Un1ted Nat10ns LconOffi1C and Soclal Councll, wlth the asslstance of the
Comm1ttee Such reV1ew shall be wlthout Ore]UdlCe to the competence of the
other orqans establ1shed pursuant to the Charter of the Un1ted Nat10ns

I
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14 Obzrrom na znacaJ za razvoJ progreslvnog ostvarenJa prava lznlJetlh u Paktu, posebna paznJa treba
se posvetltI mJerama za pobousanJe ZlVOtnOg standarda srromasmh I drugIh ugrozenIh grupa, UZlmaJUCI u
obZlr da se mogu trazltl speClJalne mJere za zastltu ku1turmh prava slromasnIh naroda 1 manJma

15 Trendovl u medunarodmm ekonomsklID odnoslma bl trebah bitt uzetl U obzlr pn oCJenJlvanJu
napora medunarodne zaJedmce za postlzanJe CIJeva 1Z Pakta

B Prmcipi mterpretaclIe kon se posebuo ocinose na DIO II Pakta

Clan 2(1) ''preduzetl korake SVlnl raspo!oZlvlm sredstvlma, naroCito ukljUCUjUCI usvajanje zakona"

16 Sve Drzave ugovomlce su obavezne odmah otpocetl sa preduzlmanJem koraka za puno ostvanvanJe
prava sadrzamh u Paktu

17 Na naclOnalnom llIVOU, Drzave ugovormce, konstltl ce sva pnkladna sredstva, uk1JucuJUCl
zakonodavne, admmlstrattvne, sudske, ekonomske, soclJa1ne I obrazovne mJere, doslJedno prrrodl prava
kako bllspum1e svoJe obaveze lZ Pakta

18 Same zakonodavne mJere msu dovo1Jne za lspunJenJe obaveza 1Z Pakta Trebah bl nag1asltl,
medutlm, da clan 2(1) cesto zahtjeva da se preduzme zakonska mJera u s!ucaJevlma kada se postoJeclID
zakonodavstvom klse obaveze preuzete po Paktu

19 Dr.zave ugovomlce ce se pobrmutl za efikasne pravne hJekove uklJucuJucl, gdJe se moze pnrnJemtl,
sudske pravne hJekove

20 Pnkladnost sredstava kOJe treba prlIDjemtl u odredenoJ drZavl odredlce ta Drzava ugovomlca 1 blce
predmet reV1ZIJe od strane Ekonomskog 1 soclJaInog vlJeca UJedm]emh Naroda, uz aSlstenclJu Komlteta Ta
reVlZIJa ce bItl bez predrasuda 0 kompetenCljI ostahh organa osnovamh u sk1adu sa Pove~om UJedmJenIh
Naroda

"tla se pi ogreslvno postlgne potpuno ostvarzvanjeprava"

21 Obaveza "da se progresIVllo postlgne potpuno ostvarIvanJe prava" zahtjeva od Dnave ugovormce
da se, sto Je rnoguce ekspedltlVlllJe, krece ka ostvanvanJu prava Ovo m u korn slucaju nece bIb tumaceno
da se Drzavarna podrazumJeva pravo da beskonacno odlazu napore da se oSlgura potpuno ostvanvanJe
Naprotlv, sve DIzave ugovomIce su obavezne da odrnah otpocnu sa preduZlmanJem koraka za lspunjavanJe
nJlhovlh obaveza IZ Pakta

22 Neke obaveze IZ Pakta zahtJevaJu trenutnu, potpunu Imp1ementacIJu od strane Drzava ugovomIca
kao sto je zabrana dlskrlmrnaClJe IZ clana 2(2) Pakta

23 Obaveza progreslVllog lspunJenJa Je neOVlsna od povecanJa sredstava, trazl se efikasno konstenJe
raspolozlVlh sredstava

24 ProgreslVllo provodenJe se moze lZVrSlTI ne sarno povecanJem sredstava, nego 1 razvoJem socIJalnIh
sredstava neophodnIh da svako moze ostvantl prava kOJa su mu pnznata u Paktu

lido svo]lh makSll1la!llo raspoloZlVlh sredstava"

25 Drzave ugovormce su obavezne, bez obzrra na stupanJ ekonomskog razvoJa, da OSlguraJU
postlvanje mmImuma sustmsklh prava na sredstva za ibvot

26 Svoja laspoloZIva sredstva se 000051 I na sredstva unutar Drzave I ona kOJa medunarodna
zajednrca stavl.Ja na raspolaganje kroz medunmodnu kooperaCljU 1 pomoc

27 Kod omedlVanja da II su preduzete adekvatne mJere za ostvarIVanje prava kOJa su prlZllata u
Paktu posebna paznJa ce se posvetItl najeOOaku I efikasnu upotrebu 1 dostupnost raspolozIvnn sredstvlma

28 Pn h.ollstenjU laspoIozlVlh sledstava odgovaraJucI pnontet ce se dati ostvanvanju prava kOJa su
pnznata U Paktu, ImaJucl na umu potrebu da se SVakome oSlgura zadovolJenJe Zlvotmh potreba, kao I
oSlguranJe pn]eko potrebmh usluga

"pojedmacno 1putem metlunarodne pomoCl1 kooperaClje. posebno ekonomske I tehmcke"
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"to achIeve proqresslvely the full reallzatlon of the rlahts"

21 The obllaatlon "to achIeve proqresslvply the full real1zatlon of the
rlahts" requIres States partIes to move as exoed1tIously as possIble towards
the realIzatIon of the rlohts Under no Clrcumstances shall thIS be
Interpreted as ImplYlno for States the rIoht to defer Indefln1tely efforts to
ensure full realIzatIon On the contrary all States partIes have the
obllaatlon to beoln Immedlatelv to take steps to fulfIl theIr oblIqat10ns
under the Covenant

22 Some oblloatlons under the Covenant requIre ImmedIate ImplementatIon In
full bv all States partIes, such as the prohIbItIon of dIscrImInatIon In
~rtlcle 2 (2) of the Covenant

23 The oblloatlon of prooreSSlve achIevement eXIsts Independently of the
Increase In resources, 1t reqUIres effectIve use of resources avaIlable

24 Proqress1ve lmpiementatlon can be effected not only bv 1ncreaS1na
resources, but also bv the development of sOCIetal resources necessarv for the
realIzatIon bv everyone of the r1qhts recoanlzed 1n the Covenant

"to the maXImum of ItS avaIlable resources"

25 States partIes are oblloated, reaardless of the level of economIC
development, to ensure respect for mInImum SubSIstence rlahts for all

26 "Its avaIlable resources" refers to both the resources WIthIn a State and
those avaIlable from the InternatIonal commun1ty through 1nternatlonal
co-operatIon and ass1stance

Z7 In determInlna whether adequate measures have been taken for the
realIzatIon of the rlqhts recoanlzed 1n the Covenant attentIon shall be pa1d
to equItable and effectIve use of and access to the avallable resources

28 In the use of the avaIlable resources due prlorlty shall be a1ven to the
realIzatIon of r1ahts recoan1zed In the Covenant, mIndful of the need to
assure to evervone the sat1sfactlon of subSIstence requlrements as well as the
prOVIsIon of essentIal serVIces

"lnd 1vldually and throuqh Internat lonal ass1stance and co-operat lon,
espeCIally economIC and technlcal"

29 InternatIonal co-operat1on and aSSIstance pursuant to the Charter of the
UnIted NatIons (arts 55 and 56) and the Covenant shall have 1n VIew as a
matter of prIorIty the realIzatIon of all human rlqhts and fundamental
freedoms, economIC, SOCIal and cultural as well as CIVIl and pollt1cal

30 InternatIonal co-operatlon and aSSIstance must be d1rected towards the
establIshment of a SOCIal and lnternatlonal order 1n whlch the rlohts and
freedoms set forth In the Covenant can be fully realIzed (cf art 28
Un1versal DeclaratIon of Human Rlqhts)

I<fer,
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29 Medunarodna saradnJa I pomoc U skaldu sa PovelJom UJedInJemh Naroda (clanovI 55 I 56) J

Paktom Imace u vIdu, kao pnontet, ostvanvanJe sVlh lJudskth prava I osnovnth sloboda, pnvredmh
socIJalmh 1 kultumth kao 1 gradansklh I pohtIckth

30 Medlmarodna satadnja I pomoc se InoraJu usmJentI ka uspostavlJanJu socIJalnog I medunarodnog
poretka u kOjem se prava I slobode lzlozene u Paktu mogu potpuno ostVarIVatI (cf clan 28 Umverzalne
deklataclje 0 IJudskIm pravIma)

31 Bez obZJra na razltke u njlhoVlm pohtlckIm, ekonomsklm 1 socljalmm slstemIma, Drzave ce
saradlvatl Jedna sa drugom na unapredIVanjU medunarodnog SOCljalnog, ekonomskog I kulturnog napretka,
posebno ekonomskog 1asta zemalJa u razvoju, bez dlsknmmaclje zasnovane na tIm razhkama

32 Drzave ugovomIce ce preduzetl korake medunarodnlffi sredstvIma da pomognu saradnju U

ostvanvanju plava pnznatIh Paktom

.).) Medunarodna saradllJa I pomoc ce se zasmvatl na suverenoJ Jednakostl drZava I blce usmJerena na
o&tvarenJe prava kOja su sadrZana u Paktu

34 Prt preuzlffianJu obaveze na medunarodnu saradnJu I pomoc shodno clanu 2(1), Iffiace se na umu
uloga medunarodnth orgamzaclja I doprInos ne-vladlmh organIzaClja

I
I Clan 2(2) Ne-dlSknmmacTJa

I
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I
I
I
I

35 Clan 2(2) pozlVa na trenutnu pnmjenu I ukljucuje eksphcItnu garancIJu u Ime Drzava ugovormca
Stoga ona treba bltl podvrgnuta sudskoJ revlZIJ11 ostallffi odgoVarajUClffi plOcedurama

36 Osnove za dlsknmmaclju navedene Uclanu 2(2) msu Iscrpljene

37 Na"'on sto postanu ugovomlcom Pakta, drzave ce de Jure odbacltltl dtsknmmaclju pomstavanjem
bez odlaganja sVlh dlsknmmatOlsklh zakona, proplsa I prakse (ukIjUCUjUCl akta propustanja kao I cInJenja)
kOja mlaJU utIcaj na uZlvanje ekonomsklh socljalmh I kulturmh prava

38 De facto dlsknmmaclJa kOja nastaJe kao rezultat nejednakog uZlvanja ekonomskIh, socljalnth I
kultUl mh prava, zbog nestaslce sredstava III drugacIJe, trebalo bl da se okonca sto Je moguce brze

39 SpecIJalne mJere kOje se preduzlmaJu IskIjuCIVO u svrhu oSlguranJa adekvatnog napretka odredenth
grupa 111 pOjedmaca, kOJI haZe takvu zashtu kOja moze bItt potrebna da bl se tIm grupama III pOjedmclma
oSlguralo Jednako uZlvanJe ekonomsklh, socljalnIh I kulturmh prava, nece se smatratl dlsknmmaCljOm pod
uslovom meduttm, da te mJere, kao posljedlCa, ne vode ka podUplranjU odvoJemh prava za razllclte grupe I
da se te mJere nece plOduzlt! I nakon sto se namJeravam cIlJevI posttgnu

40 Clan 2(2) zahtjeva od Drzava ugovormca da zabrane pnvatnlm osobama I tlJehma da provode
dtsktrnnmacIJu Urna kOJem podrucJu ZIvota

41 U prtmjem clana 2(2) odgovaraJuca paZnja se mora posvetttl na sve relevantne medunarodne
mstllmente uklJucuJucI DeklaraCIjU I KonvencIJu 0 ellmmaCljI sVlh obhka rasne dISkrtmmaclje, kao I na
a"-tlvnost! nadz01l10g kOlmteta (CERD) IZ pomenute KonvenclJe

CLan 2(3) Ne-drzavljalll 11 zemljama U razvoJu

42 Kao opee pravll0, Pakt se prtmJenJuJe na dt.zavlJane Ina ne-drzavljane

43 SVlha clana 2(3) Je bIla da se okonca dommaclja IzvJesmh ekonomskIh grupa ne-drZavlJana U

VI ememma kololllzacIJe U ovom sVljetlu bI trebao bIt! usko mterpretrran lzuzetak u clanu 2(3)

44 Ova uska mterpletacIJa clana 2(3) se posebno odnosl na pOJam ekonomsklh prava I na pOjarn
zemalJa u razvoJu OvaJ zaOOJI pOJam se 000051 na one zemlJe kOJe su dobIle nezavlsnost I kOJe potpadaJu
pod odgovaraJucu k.laslfIkacIJu UJedmJenth Naroda 0 zemljama u razvoJu



paqe 4

31 Irrespect1ve of d1fferences 1n the1r Pol1t1cal, economlC and soc1al
systems, States shall co-operate w1th one another to promote 1nternat1onal
sOC1al, economlC and cultural pro~ress, ln partlcular the economlC orowt~ of
developlnq countr1es, free from d1scrlmlnatlon based on such d1fferences

32 States part1es shall take steps bv 1nternat1onal means to ass1st and
co-operate 1n the real1zat1on of the r10hts recoqn1zed by the Covenant

I
I
I
I

33 Internat10nal co-operat1on and ass1stance shall be based on the SOVere1qn
equal1ty of States and be a1med at the reallzat10n of the r10hts conta1ned 1n
the Covenant

34 In undertak1nq 1nternat1onal co-operatlon and aSSIstance pursuant to
artlcle 2 (1) the role of lnternatlonal oroanlzatlons and the contrlbutlon of
non-qovernmental organ1zat1ons shall be kept 1n mInd

Artlcle 2 (2) Non-dlscrlm1natlon

I
I
I

35 Art1cle 2 (2) calls for Immed1ate appl1cat1on and 1nvolves and expl1c1t
guarantee on behalf of the States partles It should, therefore, be made
subJect to 1udIc1al reV1ew and other recourse procedures

36 The qrounds of d1scrlmlnatlon mentloned In art1cle 2 (2) are not
exhaust1ve

37 Upon beCOm1nq a partv to the Covenant States shall elImInate de Jure
dlscrlmInat10n by abollsh1ng w1thout delay any d1scr1mInatory laws,
regulat10ns and pract1ces (lnclud1nq acts of omlSSlon as well as comm1sslon)
affectlnq the enJoyment of econom1C, socIal and cultural r1qhts

38 De facto dIscrlmlnatlon occurrlno as a result of the uneaual enJoyment of
economlc, sOCIal and cultural r1qhts, on account of a lack of resources or
otherwlse, should be brouqht to an end as speed1ly as posslble

39 Speclal measures taken for the sole purpose of seCUrlnq adeauate
advancement of certa1n qroups or 1ndlv1duals requ1r1nq such protect1on as may
be necessary In order to ensure to such qroups or 1ndIv1duais equal enJoyment
of economlc, soclal and cultural r10hts shall not be deemed dIscr1m1nat1on,
prov1ded, however, that such measures do not, as a consequence, lead to the
ma1ntenance of separate r10hts for d1fferent qroups and that sucp measures
shall not be cont1nued after the1r Intended obJect1ves have been ach1eved

40 Art1cle 2 (2) demands from States partIes that they prohlblt prlvate
persons and bodles from practls1no dlscrIm1natlon 1n any fIeld of publlC llfe

I
I
I
I
I
I
I
I

42 As a general rule the Covpnapt apPlIes equally to natlonals and
non-natlonals

41 In the appllcatlon of artIcle 2 (2) due reqard should be pald to all
relevant Internatlonal lnstruments IncludInq the Declarat10n and ConventIon on
the EI~mInatlon of all Forms of Raclal DIscrlm1natlon as well as to the
actlvltles of the supervlsory commlttee (CERD) under the sald Conventlon

Artlcle 2 (3) Non-nat1onals 1n develoPlno countrles

I
I
I

Is-I I
I



Clan 3 Jeclllaka prava za muskarce I zene

45 Pn prmlJem clana 3 posebna paznJa treba se obratltI na DeklaraclJu I KonvenclJu 0 ellmmaclJl svm
obhka dlsknmmacIJe protlv zena 1 druge relevanme mstrumente I aktivnostl nadzornog komlteta (CEDAW)
prema pomenutoJ KonvenclJI

I
I
I Clan 4 Ogram{enja

I
I
I
I
I
I

46 Clan 4 Je pllJe svega namJenJen da se zastlte za prava pOJedmaca pnje nego da se dopustl nametanJe
ogramcenJa od strane drzave

47 Svrha clana mje da uvede ogramcenja na prava kOja utJecu na sredstva za Izdrzavanje 111
prezlvljavanje pOjedmca III na mtegntet osobe

"odreiJello zakollom,,1

48 Nece se stavljatl mkakvo ogranlcenje na pnmJenu ekonomskm, socl]almh I kulturmh prava, oSlm
ako to nlJe predvldeno opce prill1jenljlvlm naclOnalmm zakonom kOJI je Uskladu sa Paktom I kOjl je na
snazl U vrlJeme kada se ogramcenje pllmJenUje

49 Zakom kOjlma se namecll ogranlcenJa na pnmjenu ekonomsklh, socljalnm I kultumlh prava nece
bltl albltrarm III nerazumm III dIsknmmatorskl

50 Zakonskl proplSI kOJI ogramcavaJu prImJenu ekonomskIh, socljalmb 1 kulturmh prava blce Jasm 1

svakome pnstupacm

51 PlOtiV nelegalmh nametanja l.h z1oupotreba u pTill1Jem ograrucenJa na ekonomska, socljalna I

kulturna prava zakon ce oSIguratl adekvatne zastIte I efikasne pravne hjekove

I
I

52

"lll1apreiJellje opceg blagostaUja"

Ovaj termm ce se tumacltI tako da znaci dobroblt cIJelog naroda uopce

till clemOhratskom clrustvu"Z

(12

I
I
I
I
I
I
I
I
I

53 lzraz "u demokIatskom drustvu" ce se tumacltI kao da namece dalJnJe restnkcIJe na pTill1Jenu
ogtamcenJa

54 Teret lez. na drzavI kOJa namece ograrncenja da pokaze da ogramcenJa ne ugroZavaJu demokratsko
funkclomsanje drustva

55 Kako ne pOStOJI mkakav model demokratskog druStva, drustvo kOJe pnznaje I postuje Ijudska prava
Iznesena u PovelJI UJedmJemh Naroda I UmverzalnoJ deklaracIJl 0 IjudskIm pravlma moze se smatratl da
zadovolJava ovu defimcIJu

"u skladu sa pflrodom OVlIl prava"

56 Restnkclja "u skladu sa pnrodom ovm prava" zaht.Jeva da ogramcenje nece bI" mterpretirano III
plllUJenJeno tako da se UgrOZI sustma prava 0 kOjemje Tljec

CLan 5

57 Clan 5(1) podcrtava cInJemcu da ne postOJI opee, prImJenJlvo J1I rezldualno pravo drzave da
nametne ogramcenJa Iznad omh kOJa su posebno oSlgurana u zakonu NIJedna od odredbl u zakonu se ne
mole mterpretrratl na takav nacm da se umste "sva pnznata prava III slobode Uz to, clan 5Je namJenJen da
se oSlgura da se I1Ista od navedenog u Paktu nece mterpretlratl tako kao da ugrozava prrrodeno pravo svm
IJudl da potpuno I slobodno uZlVaJu I konste svoJe pnrodno bogatstvo I resurse

1 Llmburskl prmclpl48-51 prOlstlcu IZ Pnnclpa IZ Sirakuze 15-18 UN Doc E/CN 411884/4 28 septembar 1984 I 7
Human Rights Quarterlz 3 (1985) str 5
2 Uporedl PrmCipe IZ Slrakuze 19-21 Ibid str 5
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43 The purpose of art~cle 2 (3) was to end the domlnat~on of certaIn
economIc qroups of non-natIonals dUrlnq colonIal tImes In the llqht of thIS
the exceptIon In artIcle 2 (3) should be Interpreted narrowly

44 ThIS narrow Interpretat~on of art1cle 2 (3) refers 1n partIcular to the
not1on of economIC rlqhts and to the not~on of develop1nq countrIes The
latter notIon refers to those countr1es WhICh have qaIned ~ndependence and
wh~ch fall w~th~n the appropr~ate UnIted Nat~ons classIf~cat~ons of develop~nq

countr~es

I
I
I
I
I

45 In the appl~cat~on of artIcle 3 due reqard should be paId to the
Declarat~on and ConJent~on on the Ellmlnat~on of All Forms of DIscrlmlnat~on

aqalnst Women and other relevant Instruments and the actIvItIes of the
supervIsory comm~ttee (CEDAW) under the sa~d Convent~on

ArtIcle 3

Art~cle 4

Equal rlqhts for men and women

L~m~tat~ons

I
I
I

46 ArtIcle 4 was prImarIly ~ntended to be protectIve of the rlqhts of
Indlv~duals rather than perm~SSlve of the Impos1t~on of limItat10ns by the
State

47 The artIcle was not meant to Introduce lImItatIons on rlqhts affectInq
the SubSIstence or surv1val of the IndIVIdual or Inteqrlty of the person

"determIned by law" ::../

48 No lImItatIon on the exerCIse of economIC, socIal and cultural rlqhts
shall be made unless provIded for bv natIonal law of general apPlIcatIon WhICh
IS conSIstent WIth the Covenant and IS In force at the tIme the lImItatIon IS
apolled

49 Laws Imposlnq lImItatIons on the exerCIse of economIC, socIal and
cultural riahts shall not be arbItrary or unreasonable or dIscrImInatory

50 Leqal rules llmltlnq the exerCIse of economIc, socIal and cultural rlqhts
shall be clear and accessIble to evervone

51 Adequate safequards and effectIve remedIes shall be prov1ded by law
aaalnst 111egal or abUSIve Imposlt1on on appl1catlon of Ilm1tat1ons on
econom1c, socIal and cultural rlahts.

"promotlnq the qeneral welfare"

52 ThIS term shall be construed to mean furtherlnq the well-belnq of the
peoole as a whole

::../ The Llmbura PrIncIPles 48-51 are derIved from the SIracusa
PrIncIPles 15-18, UnIted Natlon3 Doc E/CN 4/1984/4, 28 September 1984 and
7 Human Rlqhts Quarterly 3 (1985), at P. 5

I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I

58 SVlha claua 5 (2) Je da oSlgUia da se ul]edna odredba IZ Pakta ne mterpretlra na stetu odredaba
domaceg prava Iii sVlh bllateralmh Iii multllateralmh medudrzavmh sporazuma, konvneclJa III spOiazuma
kOJI su vec na snazl III mogu StUpltl na snagu pO kOJuna bl se dogovono mnogo povolJmJI tretman osobama
kOJe se stlte Isto tako, clan 5(2) se nece mterpretrratl tako da ogranlcava pnmJenu zastIcemh IJudsklh prava
u vecem stepenu od drzavlllh Iii medunarodlllh obaveza kOJe Je Drzava ugovomlca pnhvatIla

C Prmclp] mterpretaCIJe kO)l se odnose na DIO III Pakta

Clan 8 "ProplSallo zakonom,;J

59 Vldl mterpletatIvne pnnCIpe pod smonunsklm termmom "odredeno zakonom" u Clanu 4

"potrebllO u demokratskom drustvu"

60 Pored mterpretatIvmh prmClpa navedelllh u clanu 4 vezano za termm "u demokratskom drustvu",
clan 8 namece vece ogramcenJe za Drzavu ugovomlcu kOja provodl ogramcenJa na prava smdlkata U
llJemu se zah1:]eva da Je to ogramcenJe zalsta potrebno Termm "potreban" Imphcrra da ogranlcenJe

a) odgovara na Iskazanu Javnu Iii drustvenu potrebu,

I b) sliJedI zakonskl cdJ, I

I 61

c) proporclOualno je tom clljU

Svaka procJena sto se nee potrebe za ogrameeuJem ce bit! bamana na objektlvmm razmatranJlma

I
I
I
I
I
I
I
I
I
I
I
I

"naclOnalna slgurnost"

62 NaclOnalna slgurnost moze se pnzvatl da opravda mJere kOJlma se ogrameavaJu odredena prava
sarno kada se preduzunaJu da zastlte egzlstencIJu uacIJe III uJenog tentonJalnog mtegrIteta III polItlcke
nezavisnostl od sIle III prIJenlJe slle

63 NaclOnalna slgumost ne moze bit! pnzvana kao razlog za nametanJe ogranIcenJa da bl se spnJecIle
sarno lokalne Iii relatIvno Izolovane pnJetn]e za zakou I red

64 NaclOualna slgumost se ne moze konstltI kao Ispnka za nameta1lJe neJasmh III arbltramIh
ogranlcen]a, a moze bltl pnzvana sarno kada pOStO]1 adekvatna zast!ta I efekasm IIJekovl protlv zloupotrebe

65 Sistematicno krsenJe ekonosklh, socIJa1nIh I kultIimIh prava podrIVa Istmsku naclOnalnu slgurnost I
moze uglOZlt! medunarodm mlr I slgumost Drzava ko]a Je odgovoma za takvo krseuje nece pnzlvatl
naclonalnu slgurnost kao opravdanJe za mJere kOJe su usmJerene na uguslvanJe suprostavlJanJa tom krsenJu
Iii VlsenJu lepreslvne prakse protlv svog naroda

<'.Javm red (ordre public)"

66 Izraz 'Javm red (ordre publIc)" kako se konst! u Paktu moze se defmlsatl kao zhrr pravIla kOJa
oSlguravaJu funkclOmsanJe drustva III mz osnovmh prmclpa na kOJlma Je druStvo zasnovano PostIVanJe
ekonomsklh, soclJalmh I kultIirmh pravaJe dIo Javnog reda (order publzc)

67 Javm red (ordre publIc) ce se mterpretllat! U kontekstu svrhe odredemh ekonomskIh, socIjalmh 1

kulturIllh prava kOJa su ogramcena po ovom osnovu

68 Drzavm orgam Iii agentl odgovorm za odrzavanJe Javnog reda (ordre publIc) podlIJegan ce
kontrolama prJ IzvrsavanJu TI]lhove mocl, kroz parlament, sudove, 111 ostala kompetentna neOOVlsna tlJela

"prava 1 slobode ostallh"

69 Opseg playa 1 sloboda ostalih kOJI mogu dJe]ovatI kao ogranlcenJe na prava IZ Pakta proteze se
lznad prava 1 sloboda pnznatlh u Paktu

3 Llmburskl pnnclpl S9 69 prOlstlcu IZ Prmclpa IZ Sirakuze 10 15-26, 29-32 I 35-37 Ibid str 4-7

IW
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"In a democrat IC soc Ietv" ::'::"1

53 The expreSSIon "In a democratIc sOCIetv" shall be Interpreted as ImpOSIna
a further restrIctIon on the applIcatIon of lIm1tatIons

SJ The burden 1S upon a State 1mpOS1na Ilm1tat1ons to demonstrate that the
llm1tatlons do not ImpaIr the democratIc funct1on1nq of the SOCIety

55 Wh1le there IS no slnale model of a democrat1c soc1ety, a SOCIety WhIch
recoan1zes and respects the human r1qhts set forth 1n the Un1ted NatIons
Charter and the Un1versal Declarat10n of Human R1ahts may be v1ewed as meet1nq
thIS def1nIt1on

I
I
I
I

"compat1ble wIth the nature of these r1qhts"

56 The restrIctIon "compat1ble wl.th the nature of these rIqhts" requl.res
that a IIm1tat1on shall not be 1nterpreted or appl1ed so as to 1eopard1ze the
essence of the r1qht concerned

I
I

Artlcle 5

57 Artlcle 5 (1) underlInes the fact that there l.S no qeneral, Impl1ed or
resldual rIght for a State to lmpose llmltatlons beyond those WhlCh are
spec1flcallv prov1ded for 1n the law None of the prOVISIons 1n the law may
be Interpreted 1n such a way as to destroy "any of the r Iqhts or freedoms
recogn1zed" In addltlon art1cle 5 lS lntended to ensure that noth1ng In the
CQve~ant shall be 1nterpreted as 1mpa1rlnq the 1nherent rIqht of all peoples
to enJov and ut1l1ze fully and freely the1r natural wealth and resources

58 The purpose of art1cle 5 (2) 1S to ensure that no prOV1S10n 1n the
Covenant shall be 1nterpreted to preJud1ce the prOV1S1ons of domest1c law or
any b1lateral or mult1lateral treat1es, convent1ons or aqreements WhICh are
already 1n force, or may come 1nto force, under Wh1Ch more favourable
treatment would be accorded to the persons protected Ne1ther shall
artIcle 5 (2) be 1nterpreted to restr1ct the exerC1se of anv human r1qht
protected to a qreater extent by nat10nal or 1nternat1onal ob11aatlons
accepted by the State partv

l'rt1cle 8

I

I
I

I

I
I
I"prescr Ibed bv law" ***1

Interpretat1ve Prlnc1Ples spec1f1callv relat1nq to Part III of the
Covenant

C

59 See the 1nterpretat1ve pr1nc1Ples under the svnonymous term "determ1ned
by law" In art1cle 4 I

::.::../ Compare Slracusa Pr1nc1ples 19-21, 1bld , at p 5

~I The LImburg Pr1nc1ples 59-69 are derIved from the Slracusa
Pr1nc1ples 10, 15-26, 29-32 and 35-37, IbId, at pp 4-7

I
I
I
I



70 NelSpUnjavanje obaveza sadrzamh u Paktu od strane Drzave ugovomlce, prema medunarodnom
pravu, predstavlja klsenje Pakta

71 Pn odredvaIlJu sta se moze OCljemtl kao nepndrzavanje, mora se lillatI na umu da Pakt pruza Drzavi
UgovOllllcl gramcu dlskreClje u odabrranJu sredstava za provodenje njemh cI1jeva, I da faktorJ van njene
razumne kotrole mogu suprotno djelovatl na IlJenu sposobnost da provede odredena prava

I
I
I
I
I
I
I

D

72

KrsenJe ekonomsklh, socllalmh 1 kulturmh prava

Drzava ugovomlca krSI Pakt, lzmedu ostalog, I ako

propustl poduzetl mjeru kOju od nje trazl Pakt,

hltno ne uklonI prepreke kOje je duzna uklomtl kako bi se omogucllo neposredno lspunJenje prava,

bez odlagatlja ne splOvede pravo kOje Je, u skladu sa Paktom, duzna odmah oSlguratI,

namjemo ne postlgne opcemto pnhvacem medunarodm mmImalm standard, kOjl Je sposobna
POStlCI u OkVlru svoJe mOCI,
prrrnjem ogramcenje na pravo pnznato Paktom., na nacm kOJI mJe u skladu sa Paktom,

smIsljeno unazaduJe Ih zaustavlJa progresIvnu reahzaclju prava, oSlm ako ne djeluJe u Okvlru
ogramcenJa dopustenog Paktom 111 to emI zbog nedostatka dostupmh resursa III vIse sIle,

ne podnese IzvJestaJe kako se to od nJe trazl Paktom

I
I
I
I
I
I
I
I
I
I
I
I
I

73 U skladu sa medunarodmm pravom svaka drzava ugovomlca Ima pravo IzrazIti gledlste da se druga
drzava ugoV0l111Ca ne pndrzava svoJIh obaveza prema Paktu I 0 tome ObaVIjestItI tu drZavu UgovOffiIcU
Svaka nesuglaslca kOja bi se pOjavI!a bltl ce nJesena u skladu sa relevantnlill proplSlma medunarodnog prava
kOJI se tlCU mlffiog njesavanja sukoba

DIO II RAZMATRANJE IZVJESTAJA nRZAVA UGOVORNICA I MEDUNARODNA
SARADNJA PREMA DIJELU IV PAKTA

A Pnprema I podnosenle IZVlestaJa od strane drZava ugovormca

74 Efikasnost masmenJe za nadgledanJe, 0 kOJoJ se govon u IV dUelu Pakta, uvehko OVISI 0 kvahtetu
I pravovremenostllzvjestaja drzava ugovoffilca Od vlada se stoga trazl da sacme IZVjestaJe sa sto Je moguce
jasmJlm znacenjem U ovu svrhu, one bI trebale razvltl adekvatne unutrasnje procedure konsultaclja sa
kompetentl1lm vladullm odJehma I agencljama, kompdaCIjU relevantmh podataka, obuk osoblja, pnkuplJanJe
dokumentaCIje sa potrebmm mformacljama I konsultaclje sa relevantmm nevladmIm I medunarodmm
mstItuclJama

75 Pnprema IzvJestaja prema Clanu 16 Pakta moze se oiaksatl rrnplementacIJom elemenata programa
savJetnIc1..lh usluga I tehmeke pomocl, kako su predlozlh predsjedavajuci glavnIh supervIzIJsklh organa za
Ijuds[..a prava, u njlhovom lzvJestaju IZ 1984 godme upucenog GenerainoJ skupstml UN (UN Doc A
39/484)

76 Drzave stranke bl trebale smatiati svoJe obaveze 0 IzvjestavanJu kao pnhku za sIroku Javnu
dlSkuslju 0 cIljevlma I pOlItici reahzaclje ekonomsklh, socIjalnIh I kulturmh prava U ovu svrhu treba datI
srrok pubhcltet IzvJestajlma u nacrtu, ako je to moguce Pnprema IzvjestaJa bl trebala takode bltI pnhka za
pregled razrnJera u kOjlma relevantne domace pohUke adekvatno reflektrraJu obrrn 1 sadrzaj svakog prava, te
za odredlVanje sredstava za njlhovu reahzaclju

77 Drzave ugovomlce se ohrabruju da IspltajU mogucnost uklJuclvanja nevladmlh organJZaClja u
pnpremaIlJe TIjlhoVlh Izvjestaja

78 Pn IZVjestavanju 0 poduzetlm pravnrrn koracrrna za provedbu Pakta, drZave ugovoffilce ne bl
tl ebale sarno 0pIsatl relevantne zakonske odredbe One bl sukladno trebale speclficlratl sudska sredstva,
adnlmlstratlvne procedure I druge mjere kOje su usvoJile u cdju sprovedbe tm prava te praksu u skladu sa
tIm sledstvlma 1 procedurama

79 IZVjestajI drZava ugovormca tlebaJu sadrzatl I kvantItatIvne mformacJ]e kako bl se ukazalo na
razmjeru u kOjOj su ova prava ZaIsta zastlcena StatlstICke mformaclJe I mformaclje 0 budzetarmm
lzdvajanjlma I troskovnna bl trebale bit! prezentlrane na takav nacm kako bl se olaksala procjena 0
postlvanju obaveza IZ Pakta Drzave ugovormce bI trebale. gdJe Je to moguce, USVOjltl Jasno definrrane
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"necessary In a democratIC SOCIety"

60 In addItIon to the InterpretatIve prInCIPles lIsted under artIcle 4
concernIng the phrase "In a democratIC socIety", artIcle 8 lmposes a qreater
restraInt upon a State party WhIch IS exerCISIng IlmltatIons on trade unIon
rIghts It requIres that such a Ilmltatlon 1S lndeed necessary The term
"necessary" lmplles that the Ilmltat10n

(a) responds to a press1ng publIC or soc1al need,

(b) pursues a leq1t1mate a1m, and

(c) IS proportIonal to that a1m

61 Any assessment as to the neceSSIty of a lImItatIon shall be based upon
obJectIve conSIderatIons

"nat1onal securIty"

62 NatIonal securIty may be InVOKed to JustIfy measures Ilm1t1ng certaIn
rIghts only when they are taken to protect the eXIstence of thp natIon or ItS
terrItorIal Integr1ty or pol1tIcal 1ndependence aga1nst force or threat of
force

63 NatIonal securIty cannot be Invoked as a reason for 1mpOsIng lIm1tat1ons
to prevent merely local or relatIvely 1solated threats to law and order

64 Nat10nal securIty cannot be used as a pretext for 1mpOSlnq vague or
arbItrary Ilm1tat1ons and may be 1nvoked only when there eX1st adequate
safeguards and effectIve remedIes aga1nst abuse

65 The svstemat1c VIolatIon of economIC, soc1al and cultural r1qhts
undermInes true natIonal secur1ty and may JeopardIze 1nternatlonal peace and
securIty A State responSIble for such v1olatlon shall not 1nvoke natIonal
securIty as a Justlflcat10n for measures aImed at suppress1ng OPPOSItIon to
such VIolatIon or at perpetratIng repreSSIve practIces aga1nst Its populat1on

"publIC order (ordre publ1C)"

I
I
I
I
I
I
I
I
I
I
I
I
I
I

67 PublIC order (ordre publIC) shall be 1nterpreted In the context of the
purpose of the partIcular economIC, soc1al and cultural rIghts WhICh are
Ilmlted on thIS ground

68 State organs or agents responSIble for the maIntenance of publ1C order
(ordre publIC) shall be subJect to controls In the exerCIse of theIr power
through the parlIament, courts, or other competent Independent bod1es

66 The expreSSIon "publIC order (ordre publIC)" as used In
be defIned as the sum of rules Wh1Ch ensures the functIonIng
set of fundamental prInCIples on WhICh a soc1ety 1S founded
economIC, SOCIal and cultural r1ghts 1S part of publ1C order

the Covenant mav
of SOCIety or the
Respect for

(ordre publ1C)

I
I
I
I
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cI1Jeve J mdlkatore U nTIplementacIJI Pakta TakvI cIIJevl I mdlkatoTl bl trebah bItI odgovaraJuce zasnovam
na kI IterlJlma uspostavlJemm Iuoz medunarodnu saradnJu U CIIJu povecanJa relevantnostl I komparatIVllostl
podataka pnIozemh od strane dlzava ugovormca u nJIhoVlm IZVJestaJIma

80 GdJe Je to potrebno, vlade bl trebale sprovestr I1r nalozrtI studIje kOJe bI omogucrle popunu prazruna
u mformacljama u veZl postrgnutog progresa I poteskoea na kOJe se naISlo u postIzanju postIvanJa prava lZ
Pakta

8I IzvJestajl drzava ugovormca trebaJu naznacltl podrucja gdJe bI se mogao postIcr veer napredak kroz
medul1modnu Smadnjll I predlolltl programe ekonomske I tehmc"-e saradnje kOjl bl mogh pomocI u tom
cIlJu

82 Kako bl se oSlgurao Jasan d1]aIog lzmedu drzava ugovoffilca r organa kOjl procjenjuJu nJIhovo
postlvanJe odredaba Pakta drzave ugovoffilce trebaJu odredrtl predstavmke kOJr su potpuno upoznatI sa
pltanJlma razmananlm U lzvJestaju

I B UIoga Komiteta 0 ekonomsklm, socIJalmm 1 kuIturmm praVlma

I
I
I
I
I
I
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I
I
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83 Komltetu Je povJeleno da pomogne Ekonomskom I socIjalnom VljeCU u znacajmm zadacIma kOJe
mu Je dodrJelto Pakt OSObltO, nJegova uloga Je da razmatra IzvJestaJe drzava ugovomlca 1 da upucuJe
pnJedloge I preporuke opce pnrode, ukIJucuJUCI sugestrJe 1 preporuke za vece postlvanje Pakta od strane
drzava ugovormca Odluka Ekonomskog 1 socIJablOg vrJeca da zamlJem svoJu Radnu grupu sa Komrtetom
nezavIsnrh eksperata trebala bl VOditI efikasnIJoJ supervlzlJI ImplementacIJe od strane drzava ugovormca

84 Kako bl blO omogucen da potpuno lzvrsl svoJu zadacu Ekonomsko r SOCljaIno VljeCe treba oSIguratI
da se Komltetu osrgura dovolJno sJedmca Imperatrvno Je da se obezbrJede neophodno osoblJe I obJektr kako
bl Komrtet efikasno vrslO svoJe naznacene funkc1]e, u skladu sa ECOSOC RezoluclJom 1985/17

85 Kako bl se odgovorrlo na kompleksnost znacaJmh pltanJa IZ Pakta, Komltet moze razmotrltr
delegnanJe odledemh zadataka SVOJIill clanovlma Na prunJer, grope za sacmJavanJe nacrta mogle bI brtl
uspostavljene kako bl se pnplemrle prehmmame formulac1]e III preporuke opce pnrode III pregled ukupnIh
pnm1lemh mfO! maclJa Mogh bl se rmenovatl rzvJestItelJI kOJI br pomogh radu Komrteta, posebno U

pllpremanJu lzvJestaJa 0 specrficmm temama, te u tu svrhu konsultrratr drzave ugovornrce, specrJaltzovane
agencIJe I relevantne eksperte r sacmrtI pIljedloge u vezr projekata ekonomske I tehmcke pomocl, kOJI bl
pomogh u prevazllazenJu teskoca na kOJe su drzave ugovomlce narsle U IspunJavanJu svoJrh obaveza IZ
Pakta

86 Komrtet br, prema Clanovrma 22 123 Pakta, trebao IStrazitI sa drugIm organIilla UJedmJemh NacIJa,
specIJahzovamm agencIJama I druglm uklJucemm organrzaclJama, mogucnostr poduzlmanJa dodatnIh
medullmodmh IllJera kOJe bl mogle doprmljetI progreslVlloJ ImplementacIJI Pakta

87 Komitet bi tIebao ponovo razmotrrtl sadasnJI sestogodlsnJI clklus IZVjestavanJa u sVIJetlu kasnJellJa
kOJa su dovela do sImultamh razmatranJa rzvJestaJa podnesenIh U razhcltIm fazama cIklusa KomItet bl,
takode, trebao pregledatI upute za dr.zave ugovoffirce kako bI 1m se pomoglo u pnpremanJu IZvJestaJa, te
predlo:lltl neophodl1e modlfikaclJe

88 Komltet treba razmotlltl pozlvanJe drzava ugovomlca da komentrraJu odredene odabrane teme kOJe
vode dlrektnom I traJnom dI]alogu sa Komltetom

89 Komrtet bl trebao posvetItr adekvatnu pa:lnJu metodoloskllll pltanJlma sadrzamm U procJenJIvanJu
postlvanja obaveza IZ Pakta Razmatranje pokazatelJa, u onoJ mJen U kOJoJ bI om mogh pomocl u mJerenju
postlgnutog progIesa U poshzanju odredenIh prava, mogio bi bItr konsno U OCJenJlvanJU Izvjestaja
podnesemh u skladu sa Paktom Komltet bl trebao obrahtl velrku PaZnjU na pokazatelJe odabrane od strane
III kOJI su U okvlru speclJallzovamh agenclJa, te se oslomtl na III promovlrah dodatna IstrazlvanJa, U

konsultaclJI sa speclJa!Jzovanlffi odgovaraJuclm agenCIJama, tame gdje su uocene praznme

90 Gnda kada Komltet llI]e zadovoIJan sa adekvatnoscu mformaclja dostavlJenIh od strane drzava
ugovomlca za Jasnocu oCJene postlgnutog progresa I uocemh poteskoca, on treba zatrazltr dodatne
mformaclJe, specrficuaJucl preclzne teme III pltanJa na kOJe bl drzave ugovormce trebale odgovofltI

91 U pnpleml lzvJestaJa prema ECOSOC Rezoluc1]1 1985/17, KOmItet treba razmotrltr vazna tematska
prtanJa pokrenuta tokom njegovlh lazmatranJa, kao dodatak »pregleda DJegovIh razmatraTlJa IzvjestaJa«
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"rlqhts and freedoms of others"

69 The scope of the rlqhts and freedoms of others that may act as a
lImItatIon upon rlqhts In the Covenant extends beyond the rlqhts and freedoms
recoqnlzed In the Covenant

D VIolatIons of EconomIC, SocIal and Cultural RIqhts

70 A faIlure by a State party to comply WIth an obllqatlon contaIned In the
Covenant IS, under 1nternat1onal law, a v1olatlon of the Covenant

71 In determln1nq what amounts to a faIlure to comply, It must be corne In
mInd that the Covenant affords to a State party a marqln of d1scr,tlon In
selectlnq the means for carrYlnq out Its obJects, and that factors beyond Its
reasonable control may adversely affect ItS capaCIty to Implement partIcular
rIghts

I
I
I
I
I
I
I

72 A State party WIll be In v1olat1on of the Covenant, Inter alIa, If.

- It falls to take a step WhICh It IS reqUIred to take by the Covenant,

- It falls to remove promptly obstacles WhICh It 15 under a duty to
remove to permIt the ImmedIate fulfIlment of a rlqht,

- It falls to Implement WIthout delay a rlqht WhICh It IS requIred by the
Covenant to prOVIde ImmedIately,

- It WIlfully falls to meet a qenerally accepted lnternatlona~ mInImum
standard of ach~evement, WhICh IS WIthIn ItS powers to meet,

- It applIes a Ilm1tatlon to a rlqht recoqnlzed In the Covenant other
than 1n accordance WIth the Covenant,

- It delIberately retards or halts the prOQreSS1ve realIzatIon of a
rlqht, unless It 1S act1nq WIthIn a lImItatIon permItted bv the
Covenant or It does so due to a lack of avaIlable resources or
force maJeure,

I
I
I
I
I
I

- It falls to submIt reports as reqUIred under the Covenant

73 In accordance WIth InternatIonal law each State party to the Covenant has
the rlqht to express the VIew that another State party IS not complYlnq WIth
1ts oblIgatIons under the Covenant and to brlnq thIS to the attentIon of that
State party Any dIspute that may thus arIse shall be settled In accordance
WIth the relevant rules of InternatIonal law relatInq to the peaceful
settlement of dIsputes

I
I
I

A PreparatIon and submISSIon of reports by States partIes

CONSIDERATION OF STATES PARTIES' REPORTS AND INTERNATIONAL
CO-OPERATION UNDER PART IV OF THE COVENANT

PART II

74 The
Covenant
partIes

effectIveness of the superVIsory
depends larqely upon the qual1ty

Governments are therefore urqed

/r1

machInery prOVIded In Part IV of the
and tImelIness of reports by States
to make theIr reports as mean1nqful

I
I
I
I
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I c OdnOSI Izmedu Komlteta I speclIahzovamh agenCIJa I druglh medunarodmh organa
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92 Uspostava Komlteta treba se posmatratl kao pn1lka za razvoJ pOZltlVUOg I obostrano kOllsnog
odnosa Izmedu Komlteta 1 speclJahzovamh agenclJa 1 druglh medunarodmh organa

93 Treba 11 bl se razmotrltl nOVI aran.zmam prema Clanu 18 Pakta, tame gdJe bl om mogh pomocl
dopllnosll specljahzovamh agenclJa radu Komlteta Buducl da radm metodl kOJI se tlCU lffiplementacIJe
ekonomsklh socljalmh, I kultmmh prava vanraJu od Jedne do druge specIJahzovane agenClje, potrebna je
f1ekslhllnost u pravlJenJu ovakvIh aranzmana prema Clanu 18

94 ZnacaJno Je za dobra nadgledanJe nnplementacIJe Pakta U skladu sa IV DIjelom da se raZVIJe
dljalog lzmedu specljahzovamh agenCIJa 1 Komlteta sa ohZIrom na pltanJa zaJednlckog mtelesa Konsultaclje
bI takode trebale da se pozabave potrebom laZVOja pokazatelja za oCJenJ1vanJe postivanJa Pakta,
sacmJavanjem uputa za podnosenje lzvJestaJa od stlane dIzava ugovornIca, pravlJenJem aran.zmana za
podnosenJe IzvJestaJa od shane specIJahzovamh agencIJa prema Clanu 18 Potrebno Je razmotntl sve
relevantne procedure usvojene U agencIJama Ucesce nJlhovIh predstavmka u sastancnna KomIteta bllo bl
vllo konsno

95 Bllo bl konsno ako bi cianovi Komlteta posjetlh odgovaraJuce specljahzovane agencIJe, bIll
obavlJestem kroz hcne kontakte, 0 programlma agencIJa relevantmh za reahzaclju prava sadrzamh U Paktu
te prodlskutovah moguca polJa saradnJe sa tim agencIJama

96 TI ebale bl se ImClratI konsultaCIje Izmedu KomIteta I medunarodmh financljslah mstltuclja I
razvojmh agenCIja h.ako hI se razmlJemle mformaclje I podljehle ldeje U veZI dIstnbuClje dostupmh resursa u
sveZl sa reahZaCljOm prava pnznatlh Paktom Ove razmjene hI trebale razmotntl utIcaj medunarodne
ekonomske pomoci na napore driava ugovomlca da ImplementlrajU Pakt 1 moguenostl tehmcke I ekonomske
sradnje Ush.ladu sa Clanom 22 Pakta

97 KOInISlja 0 ljudsklm pravlma, pored svoJlh odgovornostl, trehala bl, u skladu sa Clanom 19 Pakta,
uzetl u obzll lad Komlteta u svom razmatranju tacaka svog programa u veZI ekonomskIh, soclJalmh I
kultlll mh prava

98 Pah.t ° ekonomskIm, socljalmm I kulturmm pravlma je u vezi sa Paktom 0 cIvIlmm I pohtcklffi
pravlma rako vecma prava moze bitl jasno 0pIsana kao prava kOJa potpadaju pod okvlT jednog III drugog
Pakta, pOstOJI nekohko prava I odredaba pomenutIh u oba mstrumenta kOJa msu podloma jasnoj
dIferencIJaCljI Oba Pakta, ilta Vise, dIJele zaJedmcke odredbe I clanove Vafuo je da konsultatIVDl aranZffiam
budu uspostavljem Izmedu KomIteta za ekonomska, SOCIja]na I kulturna pItanJa I Komlteta za l]udska prava

99 Imajucl u vldu relevantnost druglh medunarodnIh plavulh mstrwnenata za Pakt, Ekonomsko I
socIJalno VIJece bl ttebalo plethodno razmotrltl potrebu razvoJa efIkasmh konsultatlvulh arauzmana Izmedu
razhcltlh supel Vlzljskth tlJela

100 MedunalOdne I reglOnalne meduvladme organlzaclJe kOJe se have reahzacIJom ekonomsklh
socljalmh I kulturmh prava se pOZIVajU da, po potrebl, razVlJU mJere za prOmOCIjU ImplementaClje Pakta

101 Kako je Komltet pomocm organ Ekonomskog I socljalnog vIJeca, nevladme orgamzaclJe kOje
UZIVajU status konsultanata ekonomskog I socljalnog VIjeCa se pOZIVajU da pnsustvujU I prate sastanke
Komlteta I, kadaje to shodno, podnose mfOrmaClje u skladu sa ECOSOC Rezolucljom 1296 (XLIV)

102 Komltet treba razvltI, u saradnjl sa meduvladIDlrn OrganlzaClJama I nevladmIm orgamzaCIJama, kao
I mstltutlma za IstrazIvanje, jedan dogovorem slstem zabIljezavanja pohranjIvanJa I pnstupa sudsklm
precedentlma 1 drugom mterpletatlvnom matenjalu U veZI rnedunarodnlh mstrumenata 0 ekonoIDsklID
sOCljalmID 1 kulturnlffi pravlma

103 Kao jedna od mjera preporucenlh u Clanu 23, preporucuje se da se penodIcno odrzavaju semmarl
kako bl se Izvrslo pregled rada KOrnlteta I postlgnutog progresa u reahzacljl ekonomskth, socljalnlh 1

h.ultumlh prava od strane dlzava ugovomIca
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as poss~ble For th~s purpose they should develop adequate ~nternal

procedures for consultations w~th the competent qovernment departments and
aqencles, comp~lat~on of relevant data, tralnlnq of staff, acquls1tlon of
backqround documentatlon, and consultatlon w~th relevant non-qovernmental and
lnternatlonal instltutlons

75 The preparatlon of reports under article 16 of the Covenant could be
facllitated bv the lmplementat10n of elements of the proqramme of advlsory
serVlces and techn~cal ass1stance as proposed by the chairmen of the maln
human r~qhts superv1sory orqans 1n their 1984 report to the General Assembly
(Un1ted Nations Doc. A39/484)

76 States partles should V1ew thelr report1nq obl1qat1ons as an opportunlty
for broad publlC dlScusslon on goals and policles ~es1qned to realize
economlc, SOCial and cultural rlqhts For thiS putpose w1de publ1C1ty should
be qlven to the reports, 1f posslble ln draft The preparat10n of reports
should also be an occaS1on to reV1ew the extent to Wh1Ch relevant natlonal
pollc~es adequately reflect the scope and content of each right, and to
spec1fy the means by WhlCh lt 1S to be reallzed

77 States part1es are encouraqed to examlne the poss1b1l1ty of ~nVOIVlnq

non-qovernmental orqan1zations ln the preparatlon of their reports

78 In reportlnq on le~al steps taken to qlve effect to the Covenant, States
part1es should not merely descrlbe any relevant leqiSlatlve prOV1S1ons They
should spec1fy, as appropriate, the Jud1cial remed1es, admln1strative
procedures and other measures they have adopted for enforc~nq those r1qhts and
the pract~ce under those remed1es and procedures

79 Quant~tatlve ~nformat~on should be lncluded 1n the reports of States
part~es ~n order to 1nd1cate the extent to Wh1Ch the r~qhts are protected 1n
fact Statistical 1nformation and ~nformat~on on budqetary allocations and
expendltures should be presented 1n such a way as to fac~lltat~ the assessment
of the compllance wlth Covenant obl1qat1ons States part~es should, where
posslble, adopt clearly def1ned tarqets and ~ndicators 1n implement~nq the
Covenant Such tarqets and ind1cators should, as appropr1ate, be based on
criterla establlshed throuqh ~nternational co-operation 1n order to ~ncrease

the relevance and comparabllltv of data subm~tted by States partles ln their
reports

80 Where necessary, qovernments should conduct or commlSSlon studles to
enable them to flll qaps ~n lnformatlon reqardlnq progress made and
dlfflculties encountered 1n achlevlnq the observance of the Covenant r1qhts

81 Reports by States partles should lndlcate the areas where more proqress
could be ach1eved throuoh 1nternatlonal co-operat1on and suqqest economlC and
techn1cal co-operatlon programmes that mlqht be helpful toward that end

82 In order to ensure a meanlnqful d1aloque between the States part1es and
the orqans ~ssess~nq the1r compllance w~th the prOVls~ons of the Covenant,
States part1es should deS1qnate representat~ves who are fully fam1llar w1th
the Issues ralsed 1n the report

I
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I B Role of the CommIttee on EconomIC, SOCIal and Cultural Rlqhts
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83 The CommIttee has been entrusted wIth asslstInQ the EconomIc and SOCIal
CouncIl In the substantIve tasks assIQned to It by the Covenant In
partIcular, Its role IS to consIder States partIes reports and to make
sugqestlons and recommendatIons of a general nature, IncludlnQ sugqestlons and
recommendatIons as to fuller complIance wIth the Covenant by States partIes
The decIsIon of the EconomIc and SocIal CouncIl to replace Its sessIonal
WOrklnQ Group by a CommIttee of Independent experts should lead to a more
effectIve superVISIon of the ImplementatIon by States partIes

84 In order to enable It to dIscharge fully Its responsIbIlItIes the
EconomIc and SocIal CouncIl should ensure that suffICIent seSSIons are
provIded to the CommIttee It IS ImperatIve that the necessary staff and
faCIlItIes for the effectIve performance of the CommIttee's functIons be
provIded, In accordance WIth ECOSOC resolutIon 1985/17

85 In order to address the complexItv of the substantIve Issues covered by
the Covenant, the CommIttee mIght consIder deleqatlnq certaIn tasks to ItS
members For example, draftlnq groups could be establIshed to prepare
prelImInary formulatIons or recommendatIons of a qeneral nature or summarIes
of the InformatIon receIved Rapporteurs could be apPoInted to aSSIst the
work of the CommIttee In partIcular to prepare reports on specIfIC tOPICS and
for that purpose copsult States partIes, specIalIzed agencIes and relevant
experts and to draw UP proposals regardIng economIC and technIcal aSSIstance
proJects t~at could help overcome dIffIcultIes States partIes rave encountered
In fJlfllllnq theIr Covenant obllqations.

86. The CommIttee should, pursuant to artIcles 22 and 23 of the Covenant,
explore WIth other orqans of the UnIted NatIons, specIalIzed aaenCIes and
other concerned organIzatIons, the possIbIlItIes of takIng addktional
InternatIonal measures lIkely to contrIbute to the proqresslve ImplementatIon
of the Covenant

87 The CommIttee should reconSIder the current SIx-year cycle of reportlnq
In VIew of the delays WhICh have led to SImultaneous conslderatlon of reports
submItted under dIfferent phases of the cycle. The CommIttee snould also
reV1ew the gUIdelInes for states partIes to asslst them In preparinq reports
and propose any necessary modIfIcatIons

88 The CommIttee should consider lnvItlng States partIes to comment on
selected tOPICS lead1nq to a dIrect and sustaIned dlaloQue wlth the Commlttee.

89 The CommIttee should devote adequate attent~on to the methodoloqical
lssues lnvolved 1n aSSeSSInq comollance w~th the obl1Qations contaIned 1n the
Covenant Reference to 1nd1cators, 1n so far as they may help measure
proqress made ~n the achIevement of certaln rlqhts, may be useful In
evaluat1nQ reports submItted under the Covenant The Committee should take
due account of the 1ndlcators selected by or In the framework of the
soecIal1zed agenCIes and draw upon or promote addItlonal research, In
consultatIon With the specialIzed aqencies concerned, where qaps have been
IdentIfIed



I
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90 Whenever the CommIttee 1S not sat~sf1ed that the InformatIon prov1ded by
a State party IS adequate for a meanlnoful assessment of prooress ach1eved and
dIffIcultIes encountered It should request supplementary InformatIon,
speclfYlnq as necessary the preCIse 1ssues or questIons It would lIke the
State party to address

I
I

~l In preparlnq ItS reports under ECOSOC resolutIon 1985/17, tne CommIttee
should conSIder, In addItIon to the "summary of Its conSIderatIon of the
reports", hlghllahtlnq thematIc Issues raIsed durlno Its delIberatIons

92 The establIshment of the CommIttee should be see~ as an oPPortunIty to
develop a POSItIve and mutually benefIcIal relatIonshIP between t~e CommIttee
and the specIalIzed aoenCles and other l,ternatlonal organs

93 New arrangements under artIcle 18 of the Covenant should be conSIdered
where they could enhance the contrIbutIon of the specIalIzed aqencles to the
work of the CommIttee GIven that t~e workIng methods WIth regare to the
ImplementatIon of economIC, SOCIal and cultural rIqhts vary from one
speCIalIzed aqency to another, flexIbIlIty IS approprIate In makl~q such
arranoements under artIcle 18

94 It IS essentIal for the proper superVISIon of the ImplementatIon of the
Covenant under Part IV that a dlalooue be developed between the speCIalIzed
aoenCIes and the CommIttee WIth respect to matters of common Interest In
partIcular consultatIons should address the need for develoPIng IndIcators for
assessInq complIance WIth the Covenant, draftlnq gUIdelInes for t~e

submIssIon of reports by States partIes, makIng arranqements for submIssIon
of reports by the SPeCIalIzed aqencles under artIcle 18 ConSIderatIon should
also be qiven to any relevant procedures adopted In the agenCIes
PartICIpatIon of theIr representatIves In meetlnqS of the CommIttee would be
very valuable

I
I
I
I
I
I
I
I
I

RelatIons between the CommIttee and SpecIalIzed AgenCIes, and other
InternatIonal oroans

C

95 It would be useful If CommIttee members could VISIt speCIalIzed aqencles
concerned, learn throuqh personal contact about proqrammes of the agenCIes
relevant to the realizatIon of the rlqhts contaIned In the Covenant and
dISCUSS the pOSSIble areas of collaboratIon WIth those aqenCleS

96 ConsultatIons should be lnltlated between the CommIttee and InternatIonal
fInanCIal lnstitutlons and development aqenCieS to exchanqe lnfor~atlon and
share Ideas on the distrIbutIon of avallable resources In relatIon to the
realIzatIon of the rIqhts recoqnlzed in the Covenant These exchanqes should
conSIder the impact of International economIC aSSIstance on efforts by States
partIes to Implement the Covenant and pOSSIbIlItIes of technlcal and economIC
co-operatIon under artIcle 22 of the Covenant

97 The CommISSIon on Human Rlahts, In addItIon to ItS responSIbIlItIes under
artIcle 19 of the Covenant, should take Into account the work of the CommIttee
In ItS conSIderatIon of Items on ItS aqenda relatlnq to economIC, SOCIal and
,ultural riahts

I
I
I
I
I
I
I
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98. The Covenant on Econo~lc, Soc1al and Cultural R1qhts lS related to the
Covenant on C1V11 and P011t1cal R1qhts Althouqh most r1qhts can clearly be
dellneated as falllnq w1th1n the framework of one or other Covenant, there are
several rlghts and prOV1Slons referred to 1n both 1nstruments Wh1Ch are not
susceptlble to clear dlfferentlatlon Both Covenants moreover share common
prOV1Slons and artlcles. It lS lmportant that consultat1ve arranqements be
establlshed between the Economlc, Soc1al and Cultural Rlqhts Commlttee and the
Human Rlghts Commlttee.

99 Glven the relevance o~ other lnternat10nal legal lnstruments to the
Covenant, early cons1derat1on should be q1ven bV the Econom1C and Soc1al
Counc1l to the need for develoP1nq effect1ve consultatlve arranqements between
the varlOUS supervlsory bodles

100 Internatlonal and req10nal 1nterqovernmental Orqan1zatlons concerned wlth
the reallzatlon of economlC, soclal and cultural rlqhts are urged to develop
measures, as aporoprlate, to promote the lmplementat10n of the Covenant

101 As the Commlttee lS a Subs1d1ary orqan of the Economlc and Soc1al
Councl1, non-qovernmental orqanlzat1ons enJoYlnq consultatlve status wlth the
Econom1C and Soclal Counc1l are urqed to attend and follow the meet1nqs of the
Commlttee and, when appropr1ate, to submlt 1nformat1on 1n accordance w1th
ECOSOC resolut1on 1296 (XLIV)

102 The Comrnlttee should develop, 1n co-operatlon w1th lnterqovernmental
orqanlzatlons and non-governmental Orqan1zat1ons as well as research
H'stltutes an aqreed system for recordlnq, stor1nq and maklnq access1ble case
law and other lnterpretatlve mater1al relat1nq to lnternatlonai 1nstruments on
economlC, soclal and cultural r1qhts.

103 As one of the measures recommended 1n art1cle 23 1t lS recommended that
semlnars be held per1od1callv to reV1ew the work of the Comrnlttee and the
proqress made 1n the real1zat1on of econom1C, soc1al and cultural r1qhts bv
States part1es

16Lf



AppendIX II· The Maastncht Guidelines on Violations of
Economic, Social and Cultural Rights

Cees Flmterman·

IntroductIon

In 1986 the InternatlOnal COmrnISSIOn of Junsts, the Maastncht Centre for Human RIghts
of the UmverSIty ofLImburg (the Netherlands) and the Urban Morgan InstItute for Human
RIghts, College of Law, UmversIty of CIncmnatI (OhlO, USA) convened a group of
dIstrngUlshed experts rn rnternatlOnal law to consIder the nature and scope of the
obhgatIOns of States PartIes to the InternatlOnal Covenant on EconoInlc, SOCIal and
Cultural RIghts (CESCR) ThIS meetmg, whIch was attended, among others, by some
members of the then newly constItuted ECOSOC CommIttee on EconomIC, SOCial and
Cultural Rights and by staff members of the Umted NatIOns and SpeCialIzed AgenCIes
resulted rn the adoptlOn of the LImburg Pnnciples on the ImplementatIOn of the
InternatIOnal Covenant on EconomIC, SOCIal and Cultural Rights At the rnitIatIve of the
Netherlands Government, these PnncIples have been Issued as an offiCIal UnIted NatIOns
document (UN Doc EICN 4/1987/17, Annex), they have also been publIshed In the
Human Rlghts Quarterly, Vol 9, 1987, pp 122-135 and rn the Revlew ofthe International
Commlsszon ofJurzsts, No 37, December 1986, pp 43-55

Over the past 10 years economIC, SOCIal and cultural nghts have receIved more,
although certarnly not yet suffiCIent, attentIon at the rnternatIOnal governmental level The
Comnuttee on EconomIC, SOCIal and Cultural Rights has played a most constructIve role
m thIS respect MentIOn should also be made of the vanous studIes m the field of
economIC, SOCIal and cultural nghts undertaken by SpeCIal Rapporteurs appomted by the
UnIted NatIOns Sub-CommIssIOn on PreventlOn of DIscnmmatlOn and ProtectIOn of
Mmonties In 1993, the World Conference on Human Rights m VIenna reaffirmed the
unIversalIty, ffiterdependence and IndIVISIbIlIty of economIC, SOCIal, cultural, CIvIl and
pohtIcal nghts, and stressed the need for elaboratmg an OptIOnal Protocol to the CESCR
In thIS respect It IS also relevant to mentIOn a comprehensIve report of the Netherlands
AdVISOry Comtnlttee on Human RIghts and ForeIgn Pohcy on the Issue of economIC,
SOCIal and cultural nghts (AdVISOry Report, No 18, 1994), whIch was m general
favourably receIved by the Netherlands Government

It IS clear that the momtorIng of the progreSSIve realIsatIOn of economIC, SOCIal and
cultural nghts IS extremely complIcated and reqUIres an enormous amount of good qualIty
data The VIew has been expounded that economIC and SOCIal IndIcators should be
developed to assess progress In the realIsatIOn of economIC, SOCIal and cultural nghts It
IS certamly worthwhIle to pursue thIS enqUIry In lIght of the concluslOns reached by a UN
Semmar on Appropnate Indicators to Measure AchIevements m the ProgreSSIve
RealIzatIOn of EconomIc, SOCIal and Cultural RIghts (UN Doc A/CONF 157/PCn3
(1993» However, another potentIally frUItful approach may be to focus on IdentIfyIng
VIOlatIOns enumerated m the ESC-Covenant The proposal to elaborate an OptIOnal
Protocol to the InternatlOnal Covenant on EconomIC, SOCIal and Cultural Rights IS based
on the same premIse The LImburg Pnnclples made already an early start m IdentIfymg
the Issue of VIolatIOns of economIC, SOCIal and cultural nghts (pnncipies 70-73) In a

Professor of InternatIOnal Law at Maastricht Umverslty, the Netherlands
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MASTRIHTSKI VODIC 0 POVREDAMA
EKONOMSKIH, SOCIJALNm I KULTURNffi PRAVA

1 ZnacaJ ekonomsklh, socIJalmh 1 kulturmh prava

1 Od kada su 1986 godme usvoJem LImburskI plmc1p1, ekonomsk11 socIJalm uVJetl su se
alarmnaJucom brzmom pogorsall za preko 1 6 m111Jardl IJudl dok su se lStO talco d1amat1cno
brz1m tempom pobolJsah za VIse od cetvrtme sVJetske populaclje 1 Razhka 1zmedu bogatIh 1

slromasmh se UdvostlUclla u poslJedil]e tn dekade, pn cemu 1 4 procenta sVJetskog dohotka
otpada na naJsnomasmju petmu sVjetske populac1Je, a 85 procenata na naJbogatlJu petmu
UtjecaJ ovakv1h razhka na Zlvote IJud1, pogotovo omh slfomasmh, Je dramat1can 1C1m UZ1Vanje
ekonomsk1h, soc1Jalruh 1kulturruh prava I1uzorrum za znacaJan dIO covJecanstva

2 Od zaVlsetka hladnoga rata, U SVlm sVJetskIm reglOmma postoJao Je trend smanJel1Ja
uloge d1zave 1 oslanJanJa na trz1ste U rJesavanJu problema IJudskog blagostanJa, kao odgovor
na uVJete stvorene medunarodmm 1 domaClm finans1Jsklm trzIstlma 1 mst1tuc1Jama te u
nastoJanJu da se pnvuku mvesUC1Je medunalOdmh kompamJa, ClJe bogatstvo 1 moc su
prevaztlaz1h bogatstvo 1 moc mnoglh ddava VIse se ne UZlma kao gotovo da ostvarenJe
ekonomskIh, socIJalmh 1 kulturmh prava znacaJno OV1S1 0 dJelovaIlJu d1zave, 1akO Je prema
medunarodnom pravu d1zava ta kOJa ostaJe kIaJnJe odgovorna za garantovanJe ostvarenJa oVlh
prava Dok OV1 trendov1 cme 1Zazov odgovOla na povrede ekonomsk1h, socljalruh 1 kulturmh
pravajos veC1m, danas se VIse nego 1kada lan1Je ova prava mOlaJU shvatltl ozbl1Jno, te se stoga
treba pozabav1t1 odgovornoscu vlada za propuste UlspunJenJu nj1hoV1h obaveza u ovoJ oblastI

3 Doslo Je takoder, do znacaJnog pravnog 1aZVOJa kOJl Je unapnJedlO ekonomska,
socIJalna 1kultmna prava nakon 1986 godme, ukljUCUJUCl pOJavu pravmh proplsa Komlteta za
ekonomska, soc1Jalna 1 kulturna prava, te usvaJanJe mstrumenata kao sto su revIdl1 ana
Evropsl\.a socIJalna povelJa lZ 1996 godme 1 Dodatm protokol EvropskoJ povelJ!, kOJl Sil

OSlgurall Slstem kolelctlvmh Zalb1, te San SalvadorskI Protokol Amencke konvenCIJe 0

ljudskIm pravnna u oblastI ekonomsk1h, socIJalmh 1kulturnlh prava lZ 1988 godme Vlade Sil

se cV1stO obavezale da ce se efikasmje pozabavltl ekonomsklm, soc1Jalmm 1 kulturn1m praVlma
U okvnu sedam konferenc1Ja SVJetskIh samlta UJedmJemh nac1Ja (1992-1996) Sta VIse, kroz
p1edlozene OpclOnalne protokole Medunarodnom paktu za ekonomska, SOCIJalna 1 kultuma
playa, te KonvenC1Jom 0 ehmmaCIJl sV1h obhka d1sknmmaCIJe zena, ukazao se potenc1Jal za
uvecanJe odgovornost1 za povrede ekonomsklh, soc1Jalmh 1 kultumlh prava Doslo Je 1 do
znacaJ1Uh razvoJa u okvnu pokreta nacIOnalmh c1v1lmh dmstava, te 1egIOnalmh I
medunalOdmh nevladlmh organlzac1Ja u oblastI ekonomskIh, soc1Jalmh 1kulturnlh prava

4 Sada Je nepobltno da su sva ljudska prava nedJelJ1va, meduov1sna, medusobno srodna 1

od Jednake vafuostl za IJudsko dostoJanstvo Zbog toga, drzave su odgovome za povrede
ekonomsklh socIJalmh I kulturnIh prava, kao 8to su odgovorne 1 za povrede clvI1mh 1

POhtlCkth prava

5 Kao 1 U slucaJu clvtlmh 1 POhtlckIh prava, propust drzave potplsmce da se povmUje
obavezarna ugovora kOJe se tlCU ekonomskIh, socIJalmh 1 kulturnlh prava, prema
medunarodnom pravu, predstavlja povredu tog ugovora NadogradujUCl se na Ltmburske

I UNDP, [zvjestaj 0 ljudskom razvoju 1996, para 29



AppendIX [1 I The Maastricht GUidelmes

the Issue of VIOlatIOns of economIC, SOCIal and cultural nghts (Pnncipies 70-73) In a
recent artIcle by Audrey R Chapman I It was argued that It IS tIme for NOGs,
governments and human nghts momtonng bodIes to reonent theIr work toward IdentIfymg
and rectIfymg VIolatIons The author of tlus artIcle mVIted other researchers and momtors
to Jom her and the Amencan ASSOCiatIOn for the Advancement of SCIence m the
development of such a VIOlations approach

In lIght of therr earlIer effectIve cooperatIOn WhICh resulted m the adoptIon of the
LImburg Pnnciples and m light of theIr contmumg commItment to the further realIsatIOn
of economIC, SOCIal and cultural nghts, the InternatIOnal COmmISSIOn of Junsts, the
Maastncht Centre for Human RIghts and the Urban Morgan InstItute for Human Rights
convened early 1997, on the occaSIon of the 10th annIversary of the LImburg PnncIples,
another workshop whIch espeCIally focused on the relevance of a 'VIOlatIons approach' m
order to strengthen the momtonng of the CESCR The ObjectIve of thIS workshop was to
get a better understandmg of the concept of VIOlatIons of economIC, SOCIal and cultural
nghts, to compIle a catalogue of types of VIOlatIOns of these nghts and to use thIS
catalogue to develop a set of guldeimes whIch may further asSist mechamsms that momtor
economIC, SOCial and cultural nghts, notably the Covenant COlmmttee

The partiCIpants to the MaastrIcht meetmg (22-26 January 1997), a group of more than
30 experts, unammously agreed on the followmg guldelmes whIch they understand to
reflect the evolutIOn of mternatIOnal law smce 1986 These guidelmes are deSIgned to be
of use to all who are concerned With understandmg and determmmg VIOlatIOns of
economiC, SOCial and cultural nghts and m provIdmg remedIes thereto, m partIcular
momtonng and adJudicatmg bodIes at the natIOnal, regIOnal and mternatIOnal levels

I The Slgmficance of EconomIC, SOCIal and Cultural RIghts

1 Smce the LImburg Pnncipies were adopted m 1986, the economIC and SOCIal condItIons
have declmed at alarmmg rates for over 1 6 bIllIon people, whIle they have advanced also
at a dramatlc pace for more than a quarter of the world's populatIOn 2 The gap between
nch and poor has doubled m the last three decades, WIth the poorest fifth of the world's
populatIOn recelvmg 1 4 percent of the global mcome and the nchest fifth 85 percent The
Impact of these dlsparltles on the hves of people - espeCIally the poor - IS dramatIC and
renders the enjoyment of economiC, SOCIal and cultural nghts Illusory for a SIgnIficant
portIOn of humamty

2 Smce the end of the Cold War, there has been a trend m all regIOns of the world to
reduce the role of the State and to rely on the market to resolve problems of human
welfare, often m response to condItIOns generated by mternatIonal and natIonal fmancial
markets and mstitutIOns and m an effort to attract mvestments from the multmatIOnal
enterpnses whose wealth and power exceed that of many States It IS no longer taken for
granted that the realIsatIon of economIC, SOCIal and cultural nghts depend::. sIgmficantly
on actIOn by the State, although, as a matter of mternatIOnal law, the State remams
ultimately responSible for guaranteemg the realIsatIOn of these nghts Wlule the challenge
of addressmg VIOlatIOns of economIC, SOCial and cultural nghts IS rendered more
complIcated by these trends, It IS more urgent than ever to take these nghts senously and,

Audrey R Chapman A' VIOlatIOns Approach' for Momtormg the International Covenant on EconomIc,
SOCial and Cultural Rights, Human RIghts Quarterly, Vol 18, 1996, pp 23-66
UNDP Human Development Report 1996 paragraph 29
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plmClpe2
, lazmatranJa u dalJem tekstu se prevashodno odnose na Medunarodm pakt 0

ekonomsklm, socIJalmm 1 kulturmm pravlma (u daljem tekstu »Pakt«) Ona se, medutnTI,
Jednako odnose 1 na mterpretacIJu 1 pnmJenu druglh nonm medunarodnog 1 domaceg playa u
oblasti ekonomsklh, socIJalmh I kulturmh playa

II ZnacenJe povreda ekonomskIh, socljalmh I kulturmh prava

Obaveza da se poitu/e, stitil Ispum
6 Kao I clvdna I pohtlcka prava, ekonomska, socIJalna 1 kulturna prava namecu tn
lazhCita tlpa obaveza za drzave obaveze da se postuJe, Stltl 1 ISpum Propust da se lSpunl bilo
kOJa od ove tn obaveze pledstavlJa povredu tIh prava Obaveza da se postuJe zahtIjeVa od
dlzava da se suzdrze od mlJesanJa u uZIvanJe ekonomsklh, socIJalmh 1 kultumih prava Tako
plavo na stanovanJe Je povrlJedeno, ako drzava vrSl arbltrame pnstlne delozaclJe Obaveza da
se stltl zahtJeva od drzava da splIJece povrede tlh prava od trece strane Tako, propust da se
oSlgUla da se pllvatm poslodavcl pndrzavaJu osnovmh standarda rada moze znacltl povredu
prava na lad III prava na pravedne 1 povolJne uslove rada Obaveza da se lspum zahtlJeva od
drzava da poduzmu odgovaraJuce zakonodavne, admmlstratlVne, budzetske, sudske I druge
mJere u cIIJu punog ostvarenJa takvlh prava Stoga, propust driava da oSlguraJu sustmsku
osnovnu zdravstvenu nJegu Slfomasmma moze predstavlJatl povredu playa

Obaveze ponasanJa I ostvarenJa rezultata
7 Obaveze da se postuJe, stltl1 Ispum svaka za sebe sadrie elemente obaveze ponasanja 1
obaveze postlzanJa rezultata Obaveza ponasanJa trazl djelovanje, razumno sracunato u CIlju
ostvmenja uZIvanJa pOJedmog prava U slucaJu playa na zdravlJe, na pnmJer, obaveza
pOnaSal1ja moze znacltl usvaJanJe I sprovodenJe plana djelovan]a u ctlJu smanjenJa smrtnostl
maJkl Obaveza lezultata trazl od dlzava da postlgnu speclficne cl1jeve kako bl zadovoljlh
pOjedlll1 bltm stm1dard S obzlrom na pravo na zdravlje, na pr1ll1jer, obaveza rezultata zahtljeVa
smanJenje smrtnostl majkl na mvoe dogovorene 1994 godme na MedunarodnoJ konferenCljl 0

popUlaCljI 1 lazvOJU U KaIru 1 1995 godme na Cetvlioj sVJetskoJ konferenCIjl 0 zenmna u
Pekmgu

Gl amca dIsh eClJe
8 Kao 1 u sluca]u clvIlmh I polltlckIh playa, driave uZIVajU kraJnJu diSkreCljU u odablru
sredstava za ImplementaclJu njlhoVlh pOJed1ll1h obaveza Driavna praksa 1 pnmjena pravmh

2 Relevantm LlmbUlskl prmclpl su shjedeCI 70 Propust drzave potplsmce da se prIdrzava obaveze sadrzane
II Paktu, prema medunalOdnom pravu, predstavlja povredll Pakta 71 Pn utvrmvanju onoga sto elm propust U

pndrzavanju, tleba se lmatt na umu da Pakt daje drzavl potplsmcl krajnju dlskreCljU Uodabrru sredstava za
sprovodenje njemh clljeva, te da faktorI lznad njene razumne konttole mogu supromo utIcatl na njenu
sposobnost da sprovede pOjedma prava 72 DrZava potplsmca ce pOVrIjedltl Pakt, lzmedu ostalog, 1 ako a)
ne poduzme mjeru kOJu Pakt od nJe zahtlJeva, b) hltnO ne uklom prepreke kOJe Je duma uklomtl kako bl
omoguclla hltnO lspunjenje playa, c) ne sprovede bez odlaganja pravo kOje je, prema Paktu obavezna hltnO
obezbljedltl, d) svojevoljno ne lspum opcemto USVOjem mInImum medunarodmh standarda, kO]1 su lSpUnjlVI U

OkV1ru njene moci e) pnmlJem ogramcenje na pravo pnznato u Paktu na drUgl naCIn nego sto ]e dopllsteno
Paktom, f) sm1sljeno usporava 111 zaustavlja progJ eSlvno ostvarenje prava OSIm ako djelllje II okvlru
ogrameenJa dopustemm od strane Pakta 111 to eilll zbog nedostatk.a raspolozlVlh resursa lit zbog VIse slle g) ne
podnese IzvJestaJe kako]e to obavezna u skladu sa Paktom 73 U skladu sa medunarodmm pravom, svaka
dlzava potplsmca Pakta Ima pravo da IzraZl gledlste da se druga drZava potplsmca ne pndrzava svoJlh obaveza
IZ Pakta Ida 0 tome obavlJestl tu drzavu potplsmcu Bllo kakva nesuglaslca kOja bl na Ova] nacm nastala blce
IIJesena u skladu sa relevantmm pravtllilla medunarodnog prava kOla se tleu mlmog rjesavan]a nesuglaslca
Pum tekst Llmburskth prmclpaJe ob]avljen u UN Doc E/eN 411987/17, Annex Tekstje ponovo odstampan u
Human RIghts Qumierly br 9, str ]22'35 (1987) 1 Pregledu MedunGJodnog suda pravde br 37 decembar
]986, stl 43,43-55
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therefore, to deal WIth the accountabIhty of governments for fallure to meet therr
oblIgatIons m thIS area

3 There have also been slgmficant legal developments enhancmg econonuc, social and
cultural nghts smce 1986, IncludIng the emerging jUTIsprudence of the CommIttee on
EconomIC, SOCial and Cultural RIghts and the adoptIOn of Instruments, such as the reVIsed
European SOCIal Charter of 1996 and the AdditIOnal Protocol to the European Charter
Provldmg for a System of Collective Complamts, and the San Salvador Protocol to the
Amencan ConventIOn on Human RIghts m the Area of EconomIC, SOCIal and Cultural
RIghts of 1988 Governments have made firm commItments to address more effectIvely
economIC, SOCIal and cultural nghts wIthm the framework of seven UN World Summits
conferences (1992-1996) Moreover, the potentIal eXIsts for Improved accountabilIty for
VIolatIOns of economiC, SOCIal and cultural nghts through the proposed OptIOnal Protocols
to the InternatIOnal Covenant on EconomIC, SOCIal and Cultural RIghtS and the ConventIOn
on the ElImmatIOn of All Forms of DIscnmmatIOn Agamst Women Slgmficant
developments withm natIonal CivIl society movements and regional and mternatIOnal
NGOs In the field of economIC, SOCial and cultural nghts have taken place

4 It IS now undisputed that all human nghts are IndIVISIble, mterdependent, mterrelated
and of equal Importance for human dIgnIty Therefore, States are as responSIble for
ViolatIOns of economIC, SOCial and cultural nghts as they are for VIOlatIOns of CIVIl and
polItIcal nghts

5 As In the case of CIvl1 and polItIcal nghts, the fatlure by a State Party to comply
With a treaty obhgatIOn concernIng economIC, SOCIal and cultural nghts IS, under
mternatIOnal law, a VIOlatIOn of that treaty BUIldIng upon the LImburg Pnnciples,3 the
conSIderatIOns below relate pnmanly to the InternatIonal Covenant on EconomIC, SOCIal
and Cultural RIghts (heremafter 'the Covenant') They are equally relevant. however, to
the InterpretatIOn and applIcation of other norms of International and domestic law m the
field of economIC, SOCIal and cultural nghts

The relevant LImburg Prmclples are the followmg 70 A failure by a State Party to comply WIth an
oblIgatIOn contamed In the Covenant IS under mternatlOnal law a VIolation of the Covenant 71 In
determlnmg what amounts to a failure to comply, It must be borne m mmd that the Covenant affords to a
State Party a margm of discretIOn In selecting the means for carrymg out Its objects, and that factors beyond
ItS reasonable control may adversely affect Its capacity to Implement partIcular nghts 72 A State Party wIll
be In VIOlatIOn of the Covenant Inter alia, If a) It fads to take a step which It IS requrred to take by the
Covenant b) It falls to remove promptly obstacles which It IS under a duty to remove to permit the
ImmedIate fulfilment of a nght c) It falls to Implement Without delay a nght which It IS reqUIred by the
Covenant to prOVide Immediately d) It wIlfully falls to meet a generally accepted mternatlOnal mlllImUffi
standard of achIevement which IS wlthm ItS powers to meet e) It applIes a IImitatlOn to a nght recogmsed
m the Covenant other than In accordance with the Covenant, t) It dehberatelyretards or halts the progressive
realIsatIOn of a nght unless It IS actmg wlthm a lImitation permItted by the Covenant or It does so due to
a lack of available resources ror force majeure, g) It falls to submIt reports as reqUIred under the Covenant
73 In accordance WIth mternatlOnallaw each State Party to the Covenant has the right to express the view
that another State Party IS not complying WIth Its oblIgatIOns under the Covenant and to brmg thiS to the
attentIon of that State Party Any dIspute that may thus arise shall be settled III accordance With the relevant
rules of mternatlOnal law relatmg to the peaceful settlement of disputes The full text of the Limburg
PrinCIples was publIshed In UN Doc E/CN 4/1987/17, Annex Human Rights Quarterly Vol 9 1987 pp
122-135 ReView of the InternatIOnal CommiSSion ofJUrists, No 37, December 1986, pp 43-55
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nonm na kOllkretne slucajeve I situaCIje od strane tijela za praCenje medunarodmh ugovora,
kao I od strane dOmaClh sudova, dOpnmjeli su razvOjU umverzalmh mmlffialmh standarda I

opceg shvacaI1Ja Oblma, pnrode 1 ograniCenja ekonomsklh, soclJalmh I kulturmh plava
Cmjemca da se puna ostvarenJe vecme ekonomskIh, socIJalmh 1 kulturmh prava moze POStlCl
sarno plOgreslvno, sto se, ustvan, takode OdnOSI na vecmu clvI1mh I polltlckIh prava, ne
mlJerua pnrodu pravne obaveze drzava, kOJa zahtljeVa hItno poduzimanJe neIGh, a sto je

moguce pnJe dl uglh koraka Zbog toga, teret Je na drzavi da demonstnra da postlze mJerljlV
napledak ka punom ostvmenju dotlcmh prava DrZava ne moze konstitl odredbe "progreslvnog
ostvarenJa" lZ Clana 2 Pakta kao IZgOVor za nepndrzavanje Pakta Isto tako, drzava ne moze
oplavdati odstupanja III ogtanICen]a plava pnznatlh u Paktu zbog razhcltlh socljalmh,
rehglOzmh 1 kulturmh Iazloga

Mmzmalne osnovne obaveze
9 Povrede Pakta nastupaJu kada drzava ne usplJe da zadovol]I one sto Je Komltet za
ekonomska, SOCljalna 1 kulturna prava oznaclo kao "mlmmalnu osnovnu obavezu da se, kao
naJmanJe, oSIgura zadovol]erue mlmmalnog bltnog mvoa svakog od prava Tako, na pnmJer,
ddava potpismca u ko]o] Je bilo kOJI znacajan broj pOJedmaca uskracen za osnovnu prehranu,
osnovnu zdlavstvenu zastltu, osnovno sklomste I stanovanJe, III za naJosnOVl11JI obhk
edukaclJe, przmajacze vrsl povredu Pakta ,,3 Takve l111l11malne osnovne obaveze se pnmJenJuJu
bez obzlra na dostupnost resursa dotlcne zemlJe III bilo kOJIh druglh faktora I teskoca

Dostupnost resursa
10 U mnoglm slucaJevlma, pndrzavanJe oVlh obaveza moze kod vecme drzava bltl
postignuto sa lelatlvl10m lakocom I bez znacaJmJIh ImphkacIJa po resurse U druglm
slUCajeVlma, medutlm, puna reallzacIJa prava moze OVISIti 0 dostupnostl adekvatl11h
finanSI]skIh I matellJalmh resursa Medutlm, kako Je utvrdeno LlmburskIm prmclplma 25-281
potvrdeno razvljanJem propisa komlteta za ekonomska, socIJalna 1 kulturna prava,
nedovolJnost resursa ne skIda sa drzava odredel11 mlmmum obaveza u veZI ImplementacIJe
ekonomskIh, soclJall11h I kulturl11h prava

Pobtlka d,zave
11 Povreda ekonomsklh, socljall11h I kulturnIh prava nastupa kada drzava sllJedl,
djelovanJem III propustanJem, polltiku III praksu kOJa se smlslJeno suprotstavlja lIt se neobazlle
na obaveze IZ Pakta, lIt kada propustl da postigne zahtlJevam standard ponasanja 1 rezultata
OSlm toga, bilo kakva dIsknmmaclJa na temelju rase, bOje, spola, Jezlka, rellgIJe, pOhtickog III
drugog mIsIJenJa, naclOnalnog III soclJalnog ponJekla, vlasl11stva, rodenJa III drugog statusa, u
svrhu III sa ucmkom mstenja III onemogucavanJa Jednakog uZlvanJa III vrsenJa ekonomsklh,
socIJahuh I kulturl11h prava, predstav~a povredu Pakta

Dz.skrzmmaclja polova
12 DlskrlmmacIJa zena s obzlrom na prava pnznata Paktom se shvaca u sVJetlu standarda
JednakostI za zene, sadrzanog U KonvencIJl 0 ehmmacIJI sVlh obhka dlsknmmaClje protIv
zena Standmd zahtlJeva ehmmacIJu sVlh obhka dlsknmmaClJe zena, uklJUCUJUCI
dlslmmmaCljU polova kOJa prOlstlce lZ SOCljalnog, kulturnog 1 clrugog strukturalnog
nepovoljnog polozaJa

Nemogucnost przdrzavan]a

, Vldl KOffiltet za ekonomska, SOCIJalna 1 kulturna prava, OPCI komentar br 3, 5 sJedmca, 1990, UN
Doc E/1991/23, Annex Ill, para 10



AppendIX II I The Maastncht GUidelmes

n The Meamng of VIOlatIOns of Economic, Social and Cultural Rights

OblzgatlOns to Respect Protect and Fulfil
6 LIke CIVil and polItIcal nghts economIC, socIal and cultural nghts Impose three dIfferent
types of oblIgatIOns on States the obligatIOns to respect, protect and fulfil FaIlure to
perform anyone of these three obligatIOns constItutes a VIOlatIOn of such nghts The
oblIgatIOn to respect requITes States to refram from mterfenng WIth the enjoyment of
economIC, SOCIal and cultural nghts Thus, the nght to housmg IS VIolated If the State
engages m arbItrary forced eVIctIOns The oblIgatIOn to protect reqUIres States to prevent
VIOlatIOns of such nghts by thIrd partIes Thus, the faIlure to ensure that pnvate employers
comply WIth baSIC labour standards may amount to a VIOlatIOn of the nght to work or the
nght to Just and favourable conditIOns of work The obligatIOn to fulfil requIres States to
take appropnate legislative, admmistratlVe, budgetary, JudiCial and other measures towards
the full realIsatIOn of such nghts Thus, the failure of States to prOVide essential pnrnary
health care to those m need may amount to a VIOlatIOn

Oblzgatzons ofConduct and ofResult
7 The oblIgatIOns to respect, protect and fulfil each contam elements of oblIgatIOn of
conduct and oblIgatlOn of result The oblIgatlOn of conduct reqUIres actIOn reasonably
calculated to realIse the enjoyment of a partIcular nght In the case of the nght to health,
for example, the oblIgatIOn of conduct could illvolve the adoptIOn and implementatIOn of
a plan of action to reduce maternal mortality The oblIgatlOn of result requITes States to
achieve specific targets to satIsfy a detaIled substantIve standard With respect to the nght
to health, for example, the oblIgatIOn of result reqUIres the reductIOn of maternal mortalIty
to levels agreed at the 1994 CaIro InternatIOnal Conference on PopulatIon and
Development and the 1995 BeIJillg Fourth World Conference on Women

Margm ofDlscretzon
8 As m the case of CIVIl and polItical nghts, States enJoy a margm of discretIOn ill
selectmg the means for Implementmg theIr respectIve oblIgatlOns State practice and the
applIcatIOn of legal norms to concrete cases and SituatIOns by mternatIOnal treaty
momtonng bodies as well as by domestIc courts have contnbuted to the development of
unIversal mmimum standards and the common understandmg of the scope, nature and
lImitatIOn of economiC, SOCIal and cultural nghts The fact that the full realIsatIon of most
economIC, SOCIal and cultural nghts can only be achIeved progressIvely, whIch m fact also
apphes to most CIvIl and polItIcal nghts, does not alter the nature of the legal oblIgatIOn
of States WhICh reqUIres that certam steps be taken Immediately and others as soon as
pOSSIble Therefore, the burden IS on the State to demonstrate that It is makmg measurable
progress toward the full realIsatIon of the nghts In questIon The State cannot use the
'progressIve realIsatIOn' proVISions In ArtIcle 2 of the Covenant as a pretext for non
complIance Nor can the State JUStIfy derogatIOns or lImItatIOns ofnghts recognIsed In the
Covenant because of dIfferent SOCIal, rehglOus and cultural backgrounds

Mzmmum Core Oblzgatzons
9 VIOlatIOns of the Covenant occur when a State fails to satISfy what the CommIttee on
Economic, SOCIal and Cultural Rights has referred to as 'a minImUm core oblIgatIOn to
ensure the satisfactlOn of, at the very least, minImUm essential levels of each of the nghts
( ) Thus, for example, a State Party ill whIch any SIgnIficant number of mdlvlduals IS
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13 Pn utvrdlVanJU dJelovaI1]a 111 propustanJa kOJl predstavlJaJu povredu nekog
ekonomskog, soc1Jainog III kulturnog prava, vaZll0 Je razllkovat1 nemogucnost od nedostatka
volje od shane drzave da se pnd1zava svoJlh UgovOffi1h obaveza Drzava kOJa tvrd1 da nlje u
rnogucnosu sprovest1 svoJe obaveze 1Z razloga 1zvan nJene kontrole, nOSl teret dokaz1vanJa da
se zaIsla radIo takvom slucaJu Na pnrnJer, pnvremello zatvaranJe Jedne obrazovne mst1tuc1Je
zbog zernlJotresa, b1la b1 okolnost lzvan kontrole drzave, dok bl ellmmac1Ja seme soc1Jaine
SlgUffiOStl bez adekvatnog prograrna kao zarnJene rnogla b1tl pllmJer nedostatka volJe od strane
rnzave da lSpU111 svoJe obaveze

Povrede nastale putem opunomocenja
14 Povrede ekonomskIh, socljalmh 1 kultur11lh prava mogu ushJedltl putem d1rektnog
dJelovanJa d1zave 111 drug1h ent1teta, nedovolJll0 regullran1h od strane drzave PnrnJen takvlh
povreda uklJucuJu

a) Fonnalno uldanJanJe III suspenz1Ju prop1sa neophodmh za kontmUlrano uZ1vanJe
ekonomskIh, soc1Jalmh 1kultmmh prava kOJa se trenutno uZ1vaJu,

b) Akt1vno negllanJe takv1h p1ava odrede11lm pOjed111Clffia III gruparna, b110 krOl
zakonodavnu III prlSllnu d1skrlmmac1Ju,

C) Aktlvna podrska rnJerarna usvoJemm od strane trec1h strana, kOJe su nekollz1stentne sa
ekonornskIm, soc1Jalmrn 1kultuffi1m pravlffia,

d) UsvaJanJe prop1sa 111 pollt1ke kOJl su oCltO nekompatlbIlm sa ranlJe postoJeclm pravmrn
obavezanla s obz1rom na ova prava, OSlffi ako Je to uC111Jeno sa narnJerorn 1 ucmkorn
povecanJaJernlakostll unapredenJa reallzac1Je ekonornskIh, socljalmh 1 kulturmh prava
za naJuglOze111Je grupe,

e) UsvaJanJe bIlo kakve smlslJeno retrogres1vne mJere, kOJa umanJuJe razrnJeru
garantovaI1]a bllo kOJeg takvog prava,

f) Sracunato ometanJe III zaustavl]anJe progres1vne reallzaclje prava zast1cenog Paktorn
OSlrn ako drzava dJeluJe u Okv1ru ogramcenja dopustenog paktorn, III to C1111 zbog
rnanjka dOStuPllIh resursa 111 zbog VIse sIle,

g) SmanjenJe III preusmJeravaIlJe spec1ficruh Jav11lh 1zdataka, ako takvo smanJenJe III
p1eUSrnje1avanJe rezultlra u neuz1vanJu t1h prava 1mJe popraceno adekvatmm mJerama
za oSlguranJe 1TI1mmalmh zlvotmh prava za svakoga

Powede nastale plopustanjem
15 Povrede ekonornskIh, soc1Jalmh 1 kultumIh prava takoder mogu nastatl propustanJem Ih
propustom drzave da poduzme neophodne rnJere kOJe prOlstlcu IZ pravmh obaveza PnrnJen
takvlh povreda ukIJucuJu

a) Propust da se poduzmu odgovaraJucl koraci prop1sam Paktom,

b) Propust da se refOlIDlra III opozve prop1s kOJl Je OCltO nekonz1stentan sa obavezom
Pakta,

c) Propust da se sprovede propIS 111 polltlka kre1rana U c1lJu 1rnplementac1Je odredaba
Pakta,



NQHR 2/1997

depnved of essentIal foodstuffs, of essentIal pnmary health care, of basIC shelter and
housmg, or of the most basIC forms of educatIon IS, przma faCIe, vIOlatmg the Covenant ,4

Such mmnnum core oblIgatIOns apply IrreSpectIve of the avaIlabIlIty of resources of the
country concerned or any other factors and dIfficultIes

Avazlabzlzty ofResources
lOIn many cases, complIance WIth such oblIgatIOns may be undertaken by most States
WIth relatIve ease, and WIthout sIgmficant resource ImplIcatIOns In other cases, however,
full realIsatIon of the nghts may depend upon the availabIhty of adequate finanCIal and
matenal resources Nonetheless, as establIshed by LImburg Pnncipies 25-28, and
confirmed by the developIng Junsprudence of the CommIttee on EconomIC, SOCial and
Cultural RIghts, resource scarCIty does not relIeve States of certam mmimum oblIgatIons
m respect of the ImplementatIOn of economIC, SOCIal and cultural nghts

State Pohcles
11 A VIOlatIOn of econOmIC, SOCIal and cultural nghts occurs when a State pursues, by
actIOn or omISSIon, a polIcy or practIce whIch delIberately contravenes or Ignores
oblIgatIOns of the Covenant, or falls to achIeve the requrred standard of conduct or result
Furthermore, any dIscnmmatIOn on grounds of race, colour, sex, language, relIgIon,
polItIcal or other opimon, natIOnal or SOCIal ongm, property, brrth or other status WIth the
purpose or effect of nullIfymg or Impamng the equal enjoyment or exerCIse of economIC,
SOCIal and cultural nghts constItutes a VIOlatIOn of the Covenant

Gender Dlscrzmznatzon
12 DISCnmInation agaInst women In relatIOn to the nghts recognIsed In the Covenant, IS
understood m lIght of the standard of equalIty for women under the ConventIon on the
ElImmatIOn of All Forms of DIscnmmatIOn Agamst Women That standard requrres the
elImmation of all forms of dIscnmmatIOn agamst women Includmg gender dIscnmmation
ansmg out of SOCIal, cultural and other structural dIsadvantages

Inabzlzty to Comply
13 In determmmg whIch actIOns or omISSIons amount to a VIOlatIon of an economIC,
SOCIal or cultural nght, It IS Important to dIStInguIsh the InabIlIty from the unwIllIngness
of a State to comply WIth ItS treaty oblIgatIons A State c1a1mtng that It IS unable to carry
out Its oblIgatIOn for reasons beyond ItS control has the burden of provmg that thIS IS the
case A temporary closure of an educatIOnal InstltutIOn due to an earthquake, for mstance,
would be a crrcumstance beyond the control of the State, whtle the ehmmatIOn of a SOCIal
secunty scheme WIthout an adequate replacement programme could be an example of
unw111mgness by the State to fulfil ItS oblIgatIOns

VIOlatzons through Acts ofCommISSIOn
14 ViolatIOns of economIC, SOCIal and cultural nghts can occur through the dIrect actIOn
of States or other entItIes InsuffiCIently regulated by States Examples of such VIOlatIOns
mclude

See Committee on Economic Social and Cultural RJghts, General Comment No 3 (Fifth seSSlOn 1990), UN
Doc E/1991123 Annex III paragraph 10
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d) Propust da se Ieguhsu aktIvnosti pOjedmaca III grupa kako bi Ih se SpnjecI10 da VISe
povlede ekonomsklh, socljalmh I kulturmh prava,

e) Propust da se Iskonstl makslmum dostupmh reSUfsa u cI1jU pune reallZaClje Pakta,

t) Propust da se prati leahzaclja ekonomsklh, socljalmh I kulturmh prava, ukljucujUCI
IaZVOj I prmlJenu knterlja I mdlkatora za proCjenu pndrZavanja,

g) Propust da se hltno uklone prepreke kOje je drZava duzna ukiomti kako bi se omogucl1o
hltno IspunJenje prava garantovanog Paktom,

h) Propust da se bez odlagall]a sprovede pravo kOje je drzava, na osnovu Pakta, duzna
hltno obezbljedltl,

I) Propust da se Ispum opcemto pnhvacem medunarodm mmnnalm standard, kOjl je u
OkVlTU mOCI dlzave,

)) Propust drzave da uzme u obzlr SVOje medunarodne pravne obaveze u oblastI
ekonomsloh, socljalmh I kulturmh prava kada stupa u bilateralne III multI1ame
spOlazume sa dlUglm drzavama, medunarodmm OlgamzaclJama lh multmaclOnalmm
korpOraCljan1a

III Odgovornost za povrede

(Jdgovofnostdriave
16 Povrede spomenute u poglavlju II se, u pnnclpu, mogu pnplsatl onoj drZavl unutar Clje
se junsdI1(Clje dogode Kao posljedlca toga, odgovorna drzava mora uspostavltl mehamzme za
korekcljU takvlh povreda, ukljucujUCl pracenje lstraga, sudskog postupanja 1 pravmh hjekova
za zrtve

Strana domznaclja III okupaclja
17 U uslovlma strane dOmmaClje, uskraclvanJa ekonomsklh, socljalmh 1 kulturmh prava
mogu se pllplsatl ponasanju drzave kOja vrsl efektlVl1u kontrolu nad dotlcnom tentonjom Ovo
je slucaj u UVje1Ima kolomjallzma, druglh obhka strane dommaclje 1 VOjne okupaclJe
DOmmllajUCa Ih okUplrajllCa sIla snOSl odgovornost za povrede ekonomsklh, socljalmh I
kulturnlh prava Postoje, takodel, I okolnostl U kO]1ma drzave, djelujuCI slozno, vrse povredu
ekonomsklh, socljalmh I kulturmh prava

Radrye nedriavmh entlteta
18 Obaveza da se stlt! ukljucu]e odgovornost drzave da oSlgura da pnvatm entltetI III
pOJedmCI ukljucuJuCI transnaclOnalne korporaclje nad kOJIma ImaJu jUfISdlkCljU, ne uskraCUjU
pOJedmclma njIhova ekonomska, SOCIJalna 1 kulturna prava Drzave su odgovorne za povrede
ekonomskIh, socIJalmh 1 kulturmh prava kOJa rezultIraju lZ ll]Ihovog propusta da revno vrse
kontrolu ponasallja takvog neddavnog pocImtelja

Radn]e meaunarodmh orgamzaclja
19 Obaveze drzava da stlte ekonomska, socljalna 1 kulturna prava se prOSlTUjU, takoder, 1

na llJlhovo ucesce U medlmarodnlm orgamzaCljama, gdJe djeluju kolektlvno Posebno je vaZno
za dlzave da konste SVOj utlcaj kako bl oSlgurale da povrede ne rezultlrajU lZ programa 1

pohtl1ce orgamzaClja CIjl S11 one clanovl Od sustmskog je znacaja za ehmmaCljU povreda
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(a) the formal removal or suspensIon oflegIslatIOn necessary for the contmued enjoyment
of an econOmIC, socIal and cultural nght that IS currently enjoyed,

(b) the actIve demal of such nghts to partIcular mdIviduals or groups, whether through
legIslated or enforced dIscnmmatIon,

(c) the actIve support for measures adopted by thIrd partIes wInch are mconslstent wIth
economIC, sOCial and cultural nghts,

(d) the adoptIon of legIslatIOn or polIcIes WhIch are mamfestly mcompatIble WIth pre
eXlstmg legal oblIgatIOns relatmg to these nghts, unless It IS done wIth the purpose
and effect of mcreasmg equalIty and Improvmg the realIsatIon ofeconomIC, SOCIal and
cultural nghts for the most vulnerable groups,

(e) the adoptIon of any delIberately retrogressIve measure that reduces the extent to whIch
any such nght IS guaranteed,

(f) the calculated obstructIon of, or halt to, the progressIve realIsatIon of a nght protected
by the Covenant, unless the State IS actmg wIthm a lImItatIOn permItted by the
Covenant or It does so due to a lack of avaIlable resources or force mClJeure,

(g) the reductIOn or dIversIOn of speCIfic publIc expendIture, when such reductIOn or
dIversIon results 10 the non-enjoyment of such nghts and IS not accompanIed by
adequate measures to ensure mmlmum subSIstence nghts for everyone

VIOlatIOns through Acts ofOmISSIOn
15 VIolatIOns of economIC, SOCIal and cultural nghts can also occur through the omISSIon
or faIlure of States to take necessary measures stemmmg from legal oblIgatIons Examples
of such VIOlatIOns mclude
(a) the failure to take appropnate steps as reqUIred under the Covenant,
(b) the failure to reform or repeal legIslatIon whIch IS mamfestly mconsistent WIth an

obhgatIOn of the Covenant,
(c) the failure to enforce legIslatIOn or put mto effect poltcles deSIgned to Implement

prOVIsIons of the Covenant,
(d) the fallure to regulate actIVItIes of mdlvlduals or groups so as to prevent them from

vlolatmg economIC, SOCIal and cultural nghts,
(e) the faIlure to utiltse the maXImum of aVailable resources towards the full realIsatIon

of the Covenant,
(f) the failure to momtor the realtsatIOn of economIC, SOCIal and cultural nghts, mcludmg

the development and applIcatIon of cntena and mdicators for assessmg compltance,
(g) the faIlure to remove promptly obstacles WhICh It IS under a duty to remove to permIt

the Irrunedtate fulfilment of a nght guaranteed by the Covenant,
(h) the faIlure to Implement WIthout delay a nght WhICh It IS reqUIred by the Covenant

to proVIde unmedlately,
(1) the faIlure to meet a generally accepted mternatIOnal mlllimum standard of

achIevement, WhICh IS wIthm ItS powers to meet,
(]) the failure of a State to take mto account Its mternatlonal legal obltgatlons 10 the field

of economIC, SOCial and cultural nghts when entenng mto bIlateral or multIlateral
agreements WIth other States, mternatIOnal orgamsatIOns or multmatIOnal corporatIons

17C
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ekonomsklh socljalmh 1 kulturmh prava za medunarodne orgaruzaClJe, uklJucuJUCl I
meduna,odne finanSljske mstltuCIJe, da konglrajU SVOjU POhtlku I praksu tako da one ne
rezultlr8ju U ushacenJu ekonomskIh, soclJalmh I kulturmh prava Drzave, clamce ovakvlh
orgamzaclJa, pOJedmacno III laoz vladaJuca tlJela, kao 1 sekretarlJat 1 nevladme orgamzaClJe,
trebale bl podstlCatl I generaIIzlratl trend da nekolIko takvlh orgamzaclJa revldlraJu sVOJU
pohtlku I plOgrame, kako bl uzeh u obzu pltanja ekonomskIh, socIJalmh 1 kulturmh prava
posebno kada se ova pohtIka I programi sprovode u zeml]aIua kO]Ima nedostaje resursa da bl
se odupnjelI pntisku medunarodmh mstltucl]a na njlhovo odluCIVan]e U veZI ekonomsklh,
socl]almh 1 kultuffilh playa

IV Zrtve povreda

POJedzncl 1 glupe
20 Kao sto Je sluca] 1 sa ClvIlmm 1 pohtlcklm praVlffia, 1 pO]edmCI 1 grope mogu bltl zrtve
povleda ekonomskIh, socljalmh 1 kultumIh prava Odredene grupe trpe neproporclOnalnu stetu
u ovom pogledu, kao sto su giupe sa slabI]Im pnmanjlma, zene, domorodackI 1 plemenskI
narodl, okuplrano stanovmstvo, tlazlOCI azI1a, Izb]eghce I domace razmjestene osobe, manjme,
starlJe osobe, djeca, SeljaCI bez zemlJe, hendIkeprrane osobe 1 beskucmCI

KJ Ivu-:ne sankclJe
21 Zrtve povreda ekonomsklh, socljalmh 1 kulturmh prava se ne bl trebale suocavati sa
k11.vlcmm SankCljaIlla same IZ razloga n]lhovog statusa kao Zrtava, na pnmjer, putem zakona
kOJI knmmallzllajU osobu zbog toga sto je beskucmk Isto tako, mko ne bi trebao bltl kainjen
zbog zahtjeva za UZIVanje njegovlh ekonomskIh, socljalmh 1 kultumlh prava

V Pravna sredstva I drugl odgovorI na povrede

P,l.stUP pravmm sredstvlma
22 BIlo kOja osoba Ih grupa, ko]a je mva povrede nekog ekonomskog, socIjalnog III
kultu1l10g prava, bi trebala mlatl pnstup efikasmm sudskIm III druglm odgovaraluCIm
sredstvIma, kako na domacem tako 1 na medunarodnom mvou

Adekvatna odsteta
23 Sve zrtve povreda ekonomskIh, socljalmh 1kultumlh prava su ovlastene na adekvatnu
odstetu, kOJa moze lmati oblIk restltuCIje, kompenZaClje, rehabIhtaCIJe 1 satlsfakclje Ih
garanClja da se one nece ponovltl

Nedopustlvost oficljelnog sankclOmranJa povreda
24 NaclOnalm sudskl 1 drugl organl mOlaJu oSlgurati da bIlo kakva proglasen]a kOja om
ucme ne rezultuaju u oficlJelnom sankclOmraIlJu povrede neke medunarodne obaveze dotlcne
drzave Kao mmImUffi naclOnalna sudstva bI trebala razmotntl relevantne odredbe
medunarodnog I reglOnalnog prava 0 IJudskIm pravIma, kao tumacece sredstvo u formuhranJu
bilo kakvlh odluka u veZI povreda ekonomskIh, socIJalruh I kulturmh prava

NaClOnalne znstltuclJe
25 PlOmotlvna 1 tlJela za piacenJe, kao sto su mstltuclje naclOnaInog ombudsmena 1

kom1slJe za IJudska prava, trebah bi odgovonti na povrede ekonomskIh, soclJalmh 1 kulturmh
prava IstO onako vlgOlozno kako odgovaraju na povrede clvllmh I pohtIckIh prava
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ill ResponsibilIty for VIOlatIons

State Responszbzilty
16 The VIOlatIons referred to m sectIOn II are m pnncIple Imputable to the State wIthm
whose JunsdIctIOn they occur As a consequence, the State responsIble must establIsh
mechamsms to correct such VIOlatIOns, mcludIng momtonng mvestlgatIOn, prosecutIon, and
remedIes for VIctIms

Alzen Dormnatzon or OccupatlOn
17 Under CIrcumstances ofallen dOmInatIon, depnvatIons ofeconomIC, SOCIal and cultural
nghts may be Imputable to the conduct of the State exercIsmg effectIve control over the
temtory m questIon ThIS IS true under conditIons of colomahsm, other forms of alren
dommatton and mIlItary occupatIOn The dommatmg or occupymg power bears
responsIbIlIty for VIOlatIons of economIC, SOCIal and cultural nghts There are also
crrcumstances In whIch States actmg m concert VIolate economIc, SOCIal and cultural
nghts

Acts by Non-State Entltzes
18 The oblIgatIOn to protect mcludes the State's responsIbIlIty to ensure that pnvate
entItles or mdIvIduals, mcludmg transnatIonal corporatIOns over WhICh they exerCIse
JunsdictIOn, do not deprIve mdIvIduals of theIr economIC, SOCIal and cultural nghts States
are responsIble for VIOlatIons of economIC, SOCIal and cultural nghts that result from theIr
faIlure to exerCIse due dIlIgence m controllmg the behaVIOur of such non-State actors

Acts by Internatzonal Orgamsatzons
19 The oblIgatIons of States to protect economIC, SOCIal and cultural rIghts extend also
to therr partICIpatIOn m mternattonal organIsatIOns, where they act collectIvely It IS
partIcularly Important for States to use theIr mfluence to ensure that VIolatIOns do not
result from the programmes and pohcles of the organIsatIOns of whIch they are members
It IS cruCIal for the ehmmatton of VIolatIOns of economIC, SOCIal and cultural nghts for
mtematIOnal organIsatIOns, mcludmg mternattonal fmanclal mstItutIons, to correct therr
polICIes and practIces so that they do not result m depnvatton of economIC, SOCIal and
cultural rIghts Member States ofsuch organIsatIOns, mdivIdually or through the governmg
bodIes, as well as the secretanat and non-governmental orgarusatIOns should encourage and
generalIse the trend of several such orgamsatIOns to reVIse therr pohcles and programmes
to take mto account Issues of economIC, SOCIal and cultural rIghts, espeCIally when these
pohcles and programmes are Implemented m countnes that lack the resources to reSIst the
pressure brought by mternatIOnal mstItutIons on therr deCISIOn-makIng affectIng economIC,
SOCIal and cultural nghts

IV VictIms of ViolatIons

Indzvzduals and Groups
20 As IS the case WIth CIvIl and polItIcal nghts, both mdividuals and groups can be
VIctIms of VIOlatIOns of economIC, SOCIal and cultural nghts CertaIn groups suffer
dIsproportIOnate harm In thIS respect such as lower-mcome groups, women, IndIgenous and
tnbal peoples, occupIed populatIOns, asylum seekers, refugees and mternally dIsplaced

250

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Domaca pnmJena meaunarodmh mstrumenata
26 Dlrektno uk1.JuelVanje III pnmjena medunarodmh mstrumenata kOJIma se pnznaJu
ekonomska soclJalna 1 kultmna prava u domaCI plavm poredak, mogu znaeajno pobolJsatI
obim 1 efikasnost pIavmh sledstava 1 trebaju, u svakom slucaJu, bltl ohrabnvanl

Nekaznllvost
27 DiZave tIebaju IazVltl efikasne mJere kako blISklJuclle mogucnost nekaZnJavanJa bIlo
kOJe pOVlede ekonomskIh, socIJalmh 1 kultunllh prava 1 oSIgurale da mJedna osoba kOJa bi
mogla bItl odgovoma za povlede tlh prava nema lmumtet od odgovomostl za svoJe radnje

Uloga pf avmckzh pi ofeslja
28 Kako bl se postlgla efikasna sudska 1 druga sredstva za .lrtve povreda ekonomsklh,
socIJalmh I kulturmh pIava, advokatl, sudlJe, advokatska udruZenJa 1 pravna za.Jedmca bl
trebah posveclVatI opcemto mnogo VISe paZnJe oVlm povredama u vrsenJu nJlhovm profeslJa,
kako je pleporueeno od strane Medunarodne komlslJe pravmka u deklaracIJl lZ Bangalorea I
Planu djelovanja lZ 1995 godme 4

Specljalm lZVlJestztel.Jl
29 Radl dalJeg Jaeanja medunarodmh mehamzama za spllJecavanJe, ranD otknvanje,
pracenje 1 uklanjanJe povreda ekonomskIh, soclJalmh 1 kulturmh prava, UN KomlslJa za
ljudska playa ce Imenovatl tematske SpeCljalne lzvlJestltelJe 0 oVOJ oblastI

Novz standar dz
30 Kako bI se dalJe pOJasmo sadr.laJ obaveza dr.lava da postuJu, stlte I lspune ekonomska,
socIJalna 1 kultuma prava dr.lave 1 odgovaraJuca medunarodna tIJela bI trebala aktlVllO shJedltI
usvaJaIlJe novlh standarda za specifiena ekonomska, socIJalna 1 kulturna prava, posebno prava
na rad, na hlanu, na stanovanJe 1 na zdravlJe

OpclOnalm protokolz
31 OpclOnalm protokol kOJl OSlgurava pOJedrnClma 1 grupl .lalbe u veZl prava pnznatm
Paktom trebao bI bIt! usvoJen I rahfikovan bez odlaganJa Predlo.lem opclOnalm protokol
KonVenCIje 0 ebmmacIJl sVIh obbka dlskllmmacIJe .lena bI trebao oSlguratl da se posvetI
Jednaka pa.znja povredama ekonomsklh, socIJalmh 1 kulturnlh prava OSIm toga, trebalo bI se
lazmotntl sae1l1javanje nacrta opclOnalne procedme .lalbl, prema KonVenCljl 0 pravlma dJeteta

DokumentovanJe 1pracenJe
32 DokumentovanJe 1 pracenje povleda ekonomskIh, socljalmh 1 kulturnlh prava bI trebalo
bIt! vIseno od stlane 5Vlh relevantmh ueesmka, uk1.JUCUJUCl nevladme organlzaClje, naclOnalne
vlade I medunarodne organlzaClje Pnjeko je potrebno da relevantne medunarodne organlzaClJe
pluZe podrsku neophodnu za lmplementaclJu medunarodmh mstrumenata U OVO] oblastI
Mandat Vlsokog komesara UJedmJemh NacIJa za Ijudska prava ukljucuJe promoClJU
ekonomskIh, soclJalmh I kultuffilh prava 1 od sustmskog je znacaja da se rotno poduzmu
efikasm kOlaCl I da adekvatano osoblJe 1 finans1JskI resursl budu posvecem ovom cI1Ju
SpecIJahzovane agenCIJe I druge medunarodne orgamzaClJe kOJe rade u ekonomskoJ I
SOCIJalnoJ sfen bI ,takoder trebale stavltl odgovarajUCl naglasak na ekonomska, socIJalna I
kultuma prava kao prava, a tamo gdJe to vec ne erne, dopnnljetl naponma da se odgovon na
povlede oVlh prava

4 DeklaraclJa lZ Bangalorea 1 Plan za djelovaf1]e (1995) reprmt u Pregledu Meilunarodnog suda pravde
b, )5, decembat 1995, str 219, 219-27



AppendIX 1l / The Maastricht Gwdelmes

V RemedIes and Other Responses to VIOlatIOns

persons, mmontles, the elderly, chIldren, landless peasants, persons WIth dIsabIlItIes and
the homeless

Access to Remedzes
22 Any person or group who IS a VIctIm of a VIOlatIOn of an economIC, SOCIal or cultural
right should have access to effectIve JudICIal or other appropnate remedIes at both natIonal
and mternatIOnal levels
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Adequate Reparatzon
23 All VIctIms of VIOlatIOns ofeconomIC, SOCIal and cultural nghts are entItled to adequate
reparatIOn, whIch may take the form of restltutIOn, compensatIOn, rehabIlItatIOn and
satlsfactIOn or guarantees of non-repetItIOn

NatIOnal Instztutzons
25 PromotIOnal and momtonng bodIes such as natIonal ombudsman mstitutIOns and
human nghts commISSIOns, should address VIOlatIOns of economIC, SOCIal and cultural
nghts as vIgorously as they address VIOlatIOns of CIvil and polItIcal rIghts

Crzmznal SanctIOns
21 VIctlms of VIOlatIOns of economIC, SOCIal and cultural nghts should not face cnmmal
sanctIons purely because of theIr status as VIctIms, for example, through laws cnmmalIsmg
persons for bemg homeless Nor should anyone be penalIsed for claImmg theIr economIC,
SOCIal and cultural nghts

No Officzal Sanctzomng of VIOlatIOns
24 NatIOnal JUdICIal and other organs must ensure that any pronouncements they may
make do not result m the offiCIal sanctIOnmg of a VIOlatIOn of an mternatIOnal oblIgatIOn
of the State concerned At a mmimum, natIOnal JudICIarIes should conSIder the relevant
prOVISIOns of mternatIOnal and regIOnal human nghts law as an mterpretive aide m
tormulatmg any deCISIons relatIng to VIOlatIOns of economIC, SOCIal and cultural nghts

ImpUnIty
27 States should develop effectIve measures to preclude the pOSSIbIlIty of ImpunIty of any
VIOlatIOn of economIC, SOCial and cultural rIghts and to ensure that no person who may be
responsIble for VIOlatIOns of such nghts has Immumty from lIabIlity for theIr actIOns

Domestzc Applzcatzon ofInternatIOnal Instruments
26 The dIrect mcorporatIOn or applIcatIon of InternatIOnal mstruments recogmSIng
economIC, SOCIal and cultural rIghts withm the domestIC legal order can SIgnIficantly
enhance the scope and effectlveness of remedIal measures and should be encouraged m
all cases
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Role of the Legal ProfessIons
28 In order to achIeve effective JudIcIal and other remedIes for vIctIms of vIOlatIons of
economIC, socIal and cultural nghts, lawyers, Judges, adJudIcators, bar assocIatIOns and the
legal commumty generally should pay far greater attentIOn to these VIolations m the
exerCIse of theIr professIOns, as recommended by the internatIonal CommISSIon of Junsts
In the Bangalore DeclaratIon and Plan of ActIOn of 1995 5

Speclal Rapporteurs
29 In order to further strengthen mternational mechanIsms WIth respect to preventIng,
early warnIng, momtonng and redressIng VIolatIOns ofeconomIC, socIal and cultural nghts,
the UN CommISSIon on Human RIghts should appomt thematIc SpeCIal Rapporteurs In thIs
field

New Standards
30 In order to further clarIfy the contents of States obhgatIOns to respect, protect and
fulfil economIC, SOCIal and cultural nghts, States and appropnate InternatIOnal bodIes
should actIvely pursue the adoptIon of new standards on specIfic econOmIC, SOCIal and
cultural nghts, m partIcular the nght to work, to food, to housmg and to health

OptIonal Protocols
31 The optIOnal protocol provldmg for mdIvidual and group complamts In relation to the
nghts recogmsed m the Covenant should be adopted and ratIfied WIthout delay The
proposed optIOnal protocol to the ConventIon on the Ehmmatlon of All Forms of
Dlscnmmatlon Agamst Women should ensure that equal attentIon IS paId to VIolatIons of
economIC, SOCIal and cultural nghts In addItIOn, conSIderatIOn should be gIVen to the
draftmg of an optIOnal complamts procedure under the Convention on the RIghts of the
ChIld

Documenting and Momtormg
32 Documentmg and momtonng VIOlatIons of economIC, SOCIal and cultural nghts should
be carned out by all relevant actors, mcludIng NGOs, national governments and
mternatIOnal orgamsatIOns It IS IndIspensable that the relevant mternatlonal organisatIons
provIde the support necessary for the ImplementatIon of InternatIonal Instruments In thIS
field The mandate of the Umted NatIOns HIgh CommiSSIOner for Human RIghts Includes
the promotIOn of economIC, SOCIal and cultural nghts and It IS essentIal that effective steps
be taken urgently and that adequate staff and fInanCial resources be devoted to thts
ObjectIve Speclahsed agenCies and other mternational organisations workmg In the
economIC and SOCIal spheres should also place appropnate emphasIS upon economIC, SOCIal
and cultural nghts as nghts and, where they do not already do so, should contnbute to
efforts to respond to VIOlatIons of these nghts

If;O

S Reproduced In Ie} Review, No 55, December 1995, pp 219-227
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CONVENTION No 111

ConventIon concermng DI'icnmmatIon In Respect of Employment
and OccupatIon 1

The General ( onferLnce of the InternatIOnal Labour OrgdnISatlOn,

Havmg been convened at Geneva by the Go\crnmg Body of the Inter
natIOnal Labour OffIce, and haVing met 10 It-. Forty-second Session
on 4 Jtine 1958 and

Havmg decIded upon the adoptIOn of certam proposals With regard to
dlscnmlnatlOn 10 the fIeld of employment and occupatIon, which IS
the fourth Item on the agenda of the seSSIon, and

Havmg determmed that these proposals shall take the form of an mter
natIOnal ConventIOn, and

Consldenng that the DeclaratIOn of PhIladelphIa affIrms that all human
bemgs, IrrespectIve of race, creed or sex, have the nght to pursue both
theIr matenal well-bemg and theIr spmtual development m condItIOns.
of freedom and dIgnIty, of economIc secunty and equal opportunIty,
and

ConsIderIng further that dlscnmmatlOn constitutes a vIOlatIOn of nghts
enuncIated by the UnIversal DeclaratIOn of Human Rights,

adopts thIS twenty-fIfth day of June of the year one thousand mne hundred and
fIfty-eIght the followmg ConventIon, whIch may be crted as the DrscnmInatlon
(Employment and OccupatIOn) Convention, 1958

Artzcle 1

1 For the purpose of thIS ConventIOn the term" dlscnmlnatlOn " IOcludes-

(a) any dlstmctlOn, exclusIOn or preference made on the baSIS of race, colour
sex, relIgIOn, politIcal OpinIOn, natIOnal extractIOn or SOCIal ongrn, whIch
has the effect of nuillfyrng or Impamng equalIty of opportunIty or treatment
In employment or occupatIOn,

(b) such other dlstlOctIOn, exclUSIon or preference whIch has the effect of
nullIfymg or rmpamng equalIty of opportuOlty or treatment 10 employment
or occupatIon as may be deterffimed by the Member concerned after con
sultatIOn WIth representatIve employers' and workers' orgaOlsatlOns, where
such eXIst; and WIth other appropnate bodIes

2 Any dlstlOctron, exclUSIOn or preference 10 respect of a partIcular Job
based on the IOherent reqUIrements thereof shall not be deemed to be dls
CrImmatIon

3 For the purpose of thIS Convention the terms "employment ' and
"occupatIOn ' mclude access to vocational tramlOg, acce"s to employment and
to partIcular occupatIOns, and terms and condItIOns of employment

Artzc/e 2

Each Member for whIch thIS ConventIOn I') 10 force undertakes to declare
and pursue a natIOnal pohcy deSIgned to promote, by methods appropnate to

1 D1te of cOOlmg IOta force 15 June 1960
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KONVENCIJA BROJ 111

KOJA SE OONOSI NA DISKRIMINACIJU U PQGLEOU ZAPOSLJAVANJA I
ZANIMANJA 1958

Generalna konferenclja Medunarodne organlzaclJe rada
kOju Je sazvao u Zenevi Admlntstrat,vnl savet Medunarodnog blroa rada l kOJa se

sastala 4 jula 1958 godlne u svoJe cetrdesel drugo zasedanJe
posto Je odluclla da OVI predlozl doblJu formu medunarodne konvenclJe u pogledu

zaposljavanJa I zantmanJa pltanJe kOJe predstavlJa cetvrtu tacku dnevnog reda zasedanja
posto je odluclla da OVI predlozl doblju formu medunarodne konvenclJe
smatrajuci da Flladelfljska deklaraclja potvrduJe da sva Ijudska blca bez obzlra na rasu

verolspovest Iii pol ImaJu prava na SVOj malenjalnl napredak I SVOj duhoVnt razvOj u slobodl
I dostoJanstvu u ekonomskoj obezbedenostl I sa jednaklm mogucnostlma

smatraluci medu ostalim da dlsknmlnaclJa predstavlJa povredu prava navedenth u
OpstOj deklaracljl 0 pravlma coveka

usvaja na dan 25 juna hlljadu devetstottna pedeset osme godlne donju konvenclJu kOja
ce bitI nazvana KonVenClja kOja se odnosl na dlsknminaci/u (uposljavanja I zanlmanje) 1958

Clan 1

1 Za pnmenu ove konvenclje Izraz dlsknmtnaclja podrazumeva
a) svako pravlJen/e razlike Iskljucenje Iii davanje prvenstva zasnovanog na rasl bOIl

polu yen politrckom mlsljenju naclonalnom Iii socljalnom poreklu kOjl Idu za tim da unlste
III naruse jednakost mogucnostl III postupanJa u pogledu zaposljavanja III zammanja

b) svako drugo pravljenje razllke IsklJucenJe Iii davanje prvenstva kOje Ide za tim da
umst, Iii narusljednakost mogurnostl III postupanja u pogledu uposljavanja Iii zammanja kOje
ce mOCI pOlmenlce naznacltl zalnteresovana drzava clamca nakon konsultovanja pred
stavmcklh orgamzaclja poslodavaca I radntka ako one postoje I druglh odgovarajuclh
organa

2 PravljenJe razlika Iskljucenje III davanfe prvenstva kOje se zasmvaJu na trazeOim kval
IflkaclJama za neko odredeno zaposlenje OISU smatranr kao dlsknmmaclja

3 Za pnmenu ove konvel clje reci uposljavanje 1 zaOlmanje podrazumevaju pnstup
strucnom osposobljavanju pnstup zaposljavanjU t razmm zaOlmanjlma kao I uslove zaposlenja

Clan 2

Svaka drzava clantca za kOju je ova konvenclJa na snazl obavezuje se da formulise I
sprovodl naclonalnu polltlku kOla tezl da unapredl pomocu metoda pnlagodemh naclonalnrm
uslovlma I oblcajlma jednakost mogucnostl I postupka u pogledu zaposljavanja I zaOlmanja
u cllJu otklanjanJa svake dlsknmlnaclje u tom pogledu

Clan 3

Svaka drzava c1anlca za kOju Je ova konvenclJa na snazl treba na naCtn pnlagoden
naclonalntm pnllkama I oblcaJlma

a) da nasloJI da usposlavi saradnJu sa orgamzacljama poslodavaca I radmka I oslaltm
odgovaraJuclm organlzmlma u Cllju pnhvatanja I sprovodenja ove polillke

b) da donoSI zakone I podstlce donosenJe programa za osposoblJavanje kOjlma bl se
obezbedllo pnhvatanJe I sprovodenje ove pollt,ke

c) da uklne svaku zakonsku odredbu I da Izment svaku admlOlslrallvnu odredbu Iii pra
ksu kOja se ne slaze sa pomenulom pnltkom
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natIOnal condItions and practice, equalIty of opportumty and treatment m
re~pect of employment and occupatIOn, wIth a vIew to ehmmat10g any dl'.
cnm1OatiOn III respect thereof

Article 3

Elch Member for whIch thIs ConventiOn IS III force undertakes, by methods
lppropnate to national condItions and practlce-
(a) to seek the co-operatIOn of employers' and workers' orgamsatlOns and other

appropnate bodies 10 promotmg the acceptance and observance of this
pohcy,

(h) to enact such legIslatIOn and to promote such educatIOnal programmes as
may be calculated to secure the acceptance and observance of the pohcy,

(c) to repeal any statutory provISIons and modIfy any admInistrative InstructIOns
or practIces WhICh are Illconslstent WIth the pohcy,

(d) to pursue the pohcy III respect of employment under the direct control of
a natIOnal authonty,

(e) to ensure observance of the pohcy III the actIvIties of vocatIOnal gUIdance
vocatIonal trammg and placement servIces under the directIOn of a natIOnal
authonty,

(f) to IOdlcate In Its annual reports on the apphcatlOn of the ConventIOn the
actIOn taken 10 pursuance of the pohcy and the results secured by such
actIOn

C 111 DIscriminatIOn (Employment and OccupatIOn) 1958

I
I
I
I
I
I
I
I
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Article 4

Any mea"ures affectmg an mdlVldual who IS JustIfIably suspected of or
engaged In, activItIes prejudIcial to the secunty of the State shall not be deemed
to be dlscnmmltlOn proVIded that the IndIVIdual concerned shall have the nght
to lppeal to a competent body established m accordance WIth natIOnal practIce

Article 5

1 SpeCIal measures of protectIOn or assIstance provIded for m other Con-
ventIOns or Recommendations adopted by the InternatIOnal Labour Conference
shall not be deemed to be dlscnmmatIon

2 Any Member may, after consultatIOn WIth representative employers'
and worker" organisatIOns, where such eXIst, determme that other speCIal meas
ures deSigned to meet the particular reqUIrements of persons who, for reasons
such as "ex, age, dIsablement, family responSIbIlIties or socIal or cultural statu~,

are generally recogmsed to reqUIre speCIal protectIOn or aSSistance, shall not be
deemed to be dlscnmmatlon

Arllcle 6

Each Member whIch ratifIes thIS ConventIOn undertakes to apply It to non
metropolItan terntones In accordance WIth the prOVISIons of the ConstitutIOn of
the InternatIOnal Labour OrgamsatiOn

*
* *

Artn/v, 7 /4 ')tandard final provISIon" I

I ')ee AppendIx I
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d) da sprovodl ovu pohtlku u pogledu uposlJavanJa pod dlrektnom kontrolom neke
naclonalne vlastl

e) da obezbedl sprovodenJe ove polltlke u detatnostlma sluuzbl za profeslonalnu on
Jentaclju (za strucno osposobtJavanle) I za uposlJavanje pod konlrolom neke naclonalne vlastl

f) da naznaci U svo)lm godlsnjlm IzvestaJlma 0 pnmem ove Konvenclje mere kOJe su
preduzete saglasno OVO) polltlCI kao I postlgnute rezultate

Clan 4

Ne smatralu se kao dlsknmlOaCIJe sve mere namenJene nekom Ilcu kOje Je Indlvldualno
predmet neke opravdane sumnJe da sprovodl delatnost stetnu po slgurnost drzave III za kOje
Je ustanovlJeno da se ulstlnu odaje OVOj aktlvnos!l ukohko pomenuto hce Ima prava da
pnbegne nekom nadleznom organu ustanovlJenom prema naclonalnoj praksl

Clan 5

1 Posebne mere zastlte Iii pomoci predvldene u druglm konvencljama III preporukama
kOje Je usvoJlla Medunarodna konferenClja rada, ne smatraju se kao dlSknmlnaclJe

2 Svaka drzava c1anlca moze posle konsultovanJa predstavmcklh orgaOlzaclJa poslo
davaca I radmka ako one postoJe deflnlsatl kao nedlSknmlnaclone sve ostale posebne mere
kOJe su namenJene da se vodl racuna 0 posebOim potrebama IIca za kOje Je zastlta III neka
posebna pomoc uopste pnznata kao potrebna IZ razloga kao sto su pol godlne Invahdnost
porodlcne obaveze Ih socljalnl III kulturm OIVO

Clan 6

Svaka drzava c1amca kOja ranflkuJe ovu konvenclJu obavezuje se da ce je pnmenjlvatl
na svoje nemetropolske tentonle saglasno odredbama Ustava Medunarodne organlzaclJe
rada

Clan 7

Rallflkaclje ove konvenclje blce dostavlJene generalnom dlrektoru MedunarOOnog blroa
rada kOjl ce lh reglstrovatl

Clan 8

1 Ova konvenclla obavezlvace samo drzave clamce Medunarodne orgaOlzaclJe rada
CljU ratlflkaclju bude reglstrovao generalm dlrektor

2 Ona ce StUpltl na snagu dvanaest meseci od dana kad generalnl dlrektor bude reg
Istrovao ra!lflkaclje drzava c1anlca

3 Posle toga ova konvenclja ce StUpltl na snagu za svaku drzavu claOicu dvanaest
meseci od dana reglstrovanJa njene ratlflkaclje

Clan 9

1 Svaka drzava c1aOlca kOla bude rallflkovala ovu konvenclju moze da Je otkaze po
Isteku penoda od 10 godlna od dana pocetnog stupanJa na snagu KonvenclJe aktom dostavl
JeOim generalnom dlrektoru Medunarodnog blroa rada kOlt Je on reglstrovao Otkaz ce stUpl
1I na snagu tek po Isteku godlOe dana od dana njegovog reglstrovanja

2 Svaka drzava c1aOlca kOja raltflkuje ovu konvenclJu t ko)a se godlnu dana po Isteku
penoda od deset godlna pomenulog u prethodnom paragrafu ne konstl pravom otkaza pred
vldenog OVlm clanom blce vezana za novi penod od deset gOOma u uslovlma predvldenlm
u ovom c1anu
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Clan 10

1 Genera/nl d/reklor Medunarodnog !::uroa rada obavesllce sve drzave c/anlce
Medunarodne organlzaClje rada 0 reglstrovanJu sVlh rallflkaclja I otkaza kOje mu budu
dostavile drzave clanIce Organlzaclje

2 NOtlhkujuCI drzavama clanlcama OrganlZaClje reglstrOVanje druge ratlflkaclJe kOja ce
mu bill podnesena generalnl dlrektor skrenuce paznJu drzavama clanlcama Organlzaclje na
10 koga dana ce Ova konvenclJa StuPltl na snagu

Clan 11

Generaln, dlreklor Medunarodnog b,roa rada doslav,ce generalnom sekrelaru
UJedJnJenlh naclja radl reglslrovanja saglasno c1anu 102 PovelJe UjedJnJeOlh naclJa pot
puna obavestenja 0 sVlm rallflkacljama I 0 sVlm otkazlma kOje bude reglstrovao saglasnoprednJm clanovlma

Clan 12

Svakl put kad bude smatrao potrebOim AdmJnlstratlvOi savel Medunarodnog blroa rada
dostavlce GeneralnOj konferenclj' IzveslaJ 0 pnmeOi ove konvenCIJe I razmotrrce da " Je
pOlrebno da se unese u dnevn/ red konferenclje pltanJe njene potpune II, de"mlcne revlz'Je

Clan 13

1 U slucaju da konferenClja USVOjl novu konvenc'Ju kOJom se potpuno III dellmlcno rev
Idlra ova konvenclJa 1 uko"ko nova konvenclja ne odredl drukclje

a) rat,f,kaclJa od strane neke drzave clantce nove konvenclje 0 revlzljl povlacl po SIll
zakona bez obz,ra na gomJI clan 9 neposrednl Olkaz ove konvenclje pod uslovom da nova
revldlrana konvenclJa StUpl na snagu

b) pocev cd datuma slupanja na snagu nove revld,rane konvenclje ova konvenclJa
prestace da bude otvorena za ratlflkaclJu drzava c1aOlca

2 Ova konvenclJa ce ostall u svakom slucaju na snazl u SVOjoJ forml I sadrzatl za drzave
clanIce kOJe Je budu rallf/kovafe a kOje ne budu ratlflkovare revldlranu konvenclJU

41



ASSOCIAnON OF INDEPENDENT TRADE UNIONS OF BOSNIA AND HERZEGOVINA

No
S.araJe\ 0 9 October 1998

IN fERNATIONAL LABOUR ORGANISATION
- DlrectOl-Generai -

GENEVA

Compl-unt ag,ul1st VlOldtlOl1 of ConventIOn No III
cOl1cem1l1g dlscrnmnatlOn m employment

1 he ASSocIatIon of Independent Trade Umons of Bosma and
Her/egovma hereby conveys Its complamt aga1l1st the flagrant VIOlatIOn of the
ConventIOn No III 111 the factones Alul11mlj" and "Soko' Mostar, Bosma and
Herngov1l1a, from whIch all Serb and Bosmak employees have been dIsmIssed, and
only Croat employees 11lfed for the jobs We ask the ILO DIrector-General and
Adm 1I11stI atl ve Boal <l to take all the l1lt,d~l1H::~, Hi accordanc.:; "illl ,11", ILC
ConstItutIon other act,> and their powel s, to remstate 111 the Jobs the employecs who
were dls11l1,>sed because of theIr natIOnalIty

E~planatlon

SIX hundled employccs of the factory "Almmmj" Mostar and 950
employees of"Soko" Mostal were dIsmIssed because they were Serb or Bosmak, they
were actuJlly phySIcally plevented trom entermg the factory The managements of
these fJctones g,lVL the employees absolutely no wlliten documents statmg that they
welc dismIssed from theIr Jobs

One sectIOn of the factory "AlummIj" MostaI BIH was opened after the
war bv thc PreSIdent of the RepublIc of CroatIa, Dr FranJo Tudman, and the DIrector
of the Factory, Mr MIJo BraJkovlc, stated that "thIS IS the factory of the people who
are cUlTently work1l1g here" Most of the employees work1l1g there at that moment 
who wue all Croat - had never before worked at the factory or lIved 111 Mostar, thcy
were hIred for the Jobs of the dlslmssed Serbs and Bosmaks

The non-Croat employees of "Soko" Mostar were also dIsmIssed and
are not allowed to have access to the factory

The ASSOCIatIOn of Independent Trdde Umons of Bosma and
lIel/cgov1l1a the Trade Umon of MetallurgIC Industry Workcls of Bosma and
HerLegOV1l1a and the syndlcdte orgamsatlOn of the dismIssed workers of "Soko" and

L\lU111111IJ ' have taken all the measures 111 BIH, yet have not succeeded 111 resolvl11g
we problem
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1 The DIrectors of the factones - Mr MI]O BraJkovIc of "AluIDImj"
end Dragan COVIC of "Soko" - dId not allow the Trade Umons representatives to enter
the facto! ICC;, nClther dId they want to talk,

2 A request has been submItted wIth the FederatIOn Labour InspectIOn,
111 JcconLmce wIth thc law and the ILO ConventIOn No 81, askmg fOI their
m~pcctl0nJl superviSion and establIshment of the state of facts However, thc Labour
InspcctOl 5 of thc Her7egovma-Neletva Canton Mmlstry of Laboll! and SOCIal Pohcy
tllcd upon the order of thc FederatiOn InspectIOn, to ensure Jomt control, but wIthout
success I hc Deputy Cantonal Mlmster of Labour and SOCIal Pohcy, MI LJubo
b)\ ko, \\ ho wac; obhged to prOvIde thIS control, did not do It As a result, neIther the
fcder<itJon InspectIOn nor that of the Canton was allowed to entcr the factOIy to
conduct the contIol

FVldence Let1er fiom the Cantonal InspectIon No 04-149/98 of 18
February 1998 and No 04-185/98 of 27 february 1998,

3 The ASSOCIatiOn of Independent 1 rade Umons of Bosma and
Herzcgovma and the Tradc Umon of MetallurgIc Industry WOIkers of Bosma and
HCI/Cgo\ l11J hdvc tiled to obtam morc precise mformahon tluough the Tradc Umon
"Pechl11cya", I lance, <is thiS French fim1 has a contract wIth "Alumlmj" for servlcmg
and m nn(enance of eqlllpment and sale of metal The letter we received from Mr
CI tude Llble, member of the AdmlmstratIve CouncIl of 'Pechmey' , France,
SJys of the situation at thc factory m Mostar that "the Croats do not wIsh to have the
MuslIms Jt the Factory" and that "for these reasons, 'Pechmey' does not WIsl, Jc

renew the Conti act for eqUIpment servlcmg and sale of metal, so that their reserves are
full"

[vidence Letter from Mr Claude Lable,

4 Tlymg to resolve tlus Issue, the ASSOCIatIOn of Independent Trade
(Jl11on~ of BO~l1Ia and Heflegovma, the Trade Umon of Metallurgic Industry Workers
of Bo~mJ and HerLegovma and the syndicate orgamsahon of the dIsmissed Serb and
Bosmak workel s also approached

- the B1H FederatiOn Government, and had talks With Pnme Mlmstel
Edhcm BIcakclc,

- the BIH CouncIl of Mmisters, and had talks WIth the Co-ChaIr, Mr
Hans SIlaJd/lc, because the state ofBIH IS a SIgnatory to the Convention No III and
thIS conccrns worker"> who are currently hvmg m the tCrrItones of the FederatiOn BIH
and RepublIka Srpska,

- Mr Cados Westendorp, the HIgh RepiesentatIve, whose oblIgatIon IS
to supen Ise the ImplementatIon of all the proVISIOns of the Dayton Agreement and
LXClClse of equdl fights for all BIH CItIzens, and, m thiS context, to take all measures
to plevent dI'>crnmnatIOn on any, partIcularly on ethmc, grounds

The delegatiOns of the SyndIcates of the "AlumImJ" and "Soko"
tactolleS also had talks on thI~ matter WIth the Deputy HIgh RepresentatIve Mr
lacques Klem dnd receIved promises that he would "try to resolve the problem"

f ~owevcI, despIte the requests of the ASSOCIatIOn ofIndependent Trade
Umons of Bosma and Herzegovma, the Tiade Umon of Metallurgic Industry Workers
of Bosl1la and Herzegovma and the syndIcate orgamsatIOn of the dIsmIssed workers of
the Mostar "AlummlJ" and "Soko" factones submItted to alllegalmstitutlOns 111 BIB,
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OtPUbtf>n1 1 rll:"dOZ vol)avQ 1m se prlstup u labul-. u

Savez samostalmh smd1kata Bosne 1 Hercegavlnc. Slnctlk,lt metalac.l

Bosnf:! 1 Her<.egovme 1 SJnchkalne Ol. gan!t;ac.je otpustenlh radnika tclbrlka "Soko ll

1 "Aluml.fLlJl1 poduoGel1 su sve m)ere U Blf.i. all nl~U USPJ€l1 rleSltl problem

1. lllrektorl o"Vlh fabrlka gl.)~'p MHo B r<~lho" 1(' - ITAlu,~ltnlJ" 1 Dragan

(OVlC - "50ko lf MQstal msu do~vohll U!37'ik u i lbrlkc prl.dstcwt"lclfla Smdlhata
l

mt1 SoU zellell ra~govaratl.

2. Fed('"rshloJ m,p<ekcm rad.t ..lpace"! J'~ ?.::.htJev ds u skladJ <;a Zakonom

'l £(ouVenc.lJorr [YlOR-c) br 81, ~zvr~l l11'Spe\.~ll... it) f1fl\,.L.~)1 1 utvr d cmJem~no stanle

MedJutlm. u1.spektO::l rad.a kantonalnog l"imi.starst Vtl r ld,\ 1 soclJahk pohtlk~ Ht.I"<..e

govacko-n~l et'li an~kog kantona ~u. po rwtogu Fed.:lral'll? IPsI;CkcIJ' pokusal' r;b€7

blJedltl za)edmc1{u kontrolu all to nlSU l.."5PJeh 7a.lTl]l:!ru, 1'1lm~tltl kantonalI~.og

mtrtistarstva r. ada 1. ~OCl1alne pobtlhe go,>p l,l'.ho 2o,; ho kl»)1 IE> bw duian obezl)l

Jedltl OV1.l kontrclu nqe to UCll:.10, tako d,t '11 F'cdl.-:::'cl1r,oJ n. hantonalnoJ lTll:rpekoll

1'1,{. do~vol}cn ulJ~c1k u fabnku tutl kon.lolm pI '~l{~' d

nO_dZ DOP1" kanton..wli'~ mSpPYL1llJ b 04-!.49/98 ad lS 02 1998 1 04-1$5'
27 Jl 1998 godlne.
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Daks-I" phmo gasp Lable Claude,

4. Savez samostalmh sindlkata Bl.1sm: 1 HCI <..c~.)"II1ne Smchkat m~talaca
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(lller'" za sprJr!cavnnlc. c!1~krl1l'm If lJ<' IJUt'I po ~ulo hoOll tl po...ebno n.J.C!-
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the dlscnmmatory polIcy of the DIrectors MI]O BraJkovic and Dragan COYle

contmues
The ASSOCiatIon of Independent Trade Unrons of Bosma and

Her7cgovma and the Tlade Umon of MetallurgIc Industry Workers of Bosma and
Helzegovma cannot ensUlC applIcatIon of the ConventIOn 111 through the legal
autholltle~ 111 BIB We therefore ask the fLO Dlrcctor-General to 111ltIate the
plOcedlll e, 111 dCCOlddllCC wIth ArtIcle 24 of the fLO ConstItutIOn, dnd take measures
to pI C\ ent vIOlatIOns of the said ConvcntIOn and remstate m theIr Jobs the Serb and
BOSllla\... workcls dlsnu')sed on account ofthelf natIOnalIty

Re~pectfully,

sIgned by
PRESIDENT

or l3IH 1 RADE UNION
or METALLURGIC INDUSTRY WORK[RS

I"mel BaJldmovlc

I\. 11. I\.CHMFN I Avatlabk docllmentatlon as eVIdence

cc
- lLO, Dllector-GeneraI, Geneva
- r rue, Dllector-CJeneral, BrU'i~els,

- IrCTLJ, DIl cctOl-General Bru~,>ds

PRESIDENT
OF BIH ASSOCIAnON

OF INDEPENDENT T UNIONS
SuleJman Hrle
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- 3 -

Dt.legaclje Slmhkata fabnka "AlummlJ" 1 "Sako" Mo~tal' obaV1le 51,1

razgQVOr 0 ovome i sa zamJemkorn Vlsokog predstavmka gosp 2akom K.a)DOm

1 doblh SU obecan)e da ce "pokusati riJeslti problem".

MedJutlrn. 1 pored zahtJev& Savez!i S8."Ilostalm'l slIld~kata BOS!le 1 Herce

gOVlne, SmdJ.kata metalaca B1H, $md:l.~ata otpu!:.>temh radmk<t fabrlks llAll,lmlDlJI!

1 "bako" Mostar SVlrtl legalm.l1' lnstItueljStlJa u B1H, dlsJr.l'1mmator~ka pol1tlka dl

rektor~ MJJe Bra.)k.oVlca 1 COYle Dragana se nastaVl)4

Savez samost81mh smdlkata Bosne .& Hercegovme 1 Smdlkat metdlaca

BIR ne mogu da obezbjede pnmJenu KonvenClJe 111 pille'll legalmh organa vl~stl

u B1H, te stoga 00 generalnog dlrektora MedJunarodne orgamzaClJe radS zahtlJe

vaJu da, U bklad..1 sa elanom 24 Ustava MOR-a pokrem~ pQstupak 1 preduzmu

lDJc-re za sprCC3Van)e krseu}a nsvedene KonvenClje 1 ?ovro.tak na posao radnJka

otpustemh ~ poslJ. zbog pripadnostl srp5koj 1 bO~'llJ.cko) nticlQnalno,>t1.

IKATA

PRiLOG R.s.SpO!OZl"a dokumentaCl)!l kao dok.a~

DOSTAVLJENO

\
- MOR .. gen~rsInom dlrektoI"u - 2eneva.
- ETUC - generalnom sekretal U - Brlsel,
- IFCTU - generalnom sekretaru - Br:u;el

(90



BRIEF OF AMICUS CURIAE

TO THE HUMAN RIGHTS CHAMBER OF BOSNIA AND HERZEGOVINA

SUBMITTED BY THE INTERNATIONAL HUMAN RIGHTS LAW GROUP

IN RESPECT OF AN APPLICATION BY SAKIB ZAHIROVliE

Case No CH/97/67 (v BlH and the FederatiOn of BlH)

14 December 1998

INTRODUCTION

Tlus Bnef of Amlcur Curzae is sub1n1tted 10 accordance Wlth the Rules of Procedure of the
Human Rights Chamber, specifically Article 32, paragraph 1 ter

The Chamber mqy at a'!Y stage 0/ the proceedzngs allow or znvzte a'!Y government or non governmental
botfy or ofJ!,anzsatlOn, mdtvzdual or group 0/ zndlvzduals and zn partlcular the Human &ghts
Ombudsperson to partzezpate as Amzcus Cunae

The International Human Rtghts Law Group respectfully requests that the Chamber allow it
stand10g to proceed The Chamber hah expressed an 10terest 10 receiV1ng AmlcuS 1Oterventions
flOm non-governmental orgamzations As an NGO wluch has worked for some tlme on the
issue,> of dtscnmmatlOn and employment, the Law Group appreCiates the opportuntty to make
observations on tlus tmportant and htghly pubhcized case of alleged employment dtscnrrunatton
The Law Group has convened representatives of government admmtstrative offices, trade
unton,>, lawyers and other 10terested parties 10 dtscusslOn of the issues addressed 10 tlus case

In the e" ent that the Chamber petmlt,> the collective hear10g of the group of apphcants known
as the "Llvno Bus" group, the Law Group respectfully requests that thiS Amzcus Curtae bnef be
allowed for the entire group

FACTS

The Law Group notes that the ongmal deCISIon to put the apphcant and his colleagues on
waItmg was taken m 1993, and therefore before the entry mto force of the proVISIons Wlthm
the GFAP The alleged VIOlation crystahsed m 1997 when the apphcants dIScovered that they
were no longer on the waItmg hst The Chamber notes that the LIvno Bus Company IS a
SOCially owned company, and therefore the appropnate respondent partIes are the Federation
ofBIH and the State ofBIH Accordmgly, the case falls WIthm the JunsdictIon of the Human
RJ.ghts Chamber

The Law Group has made 1ll1tIal mqumes mto the case, mcludmg conversations WIth one of
the apphcants, WIth the representative of the Office of the Ombudsmen m LIvnO, WIth the
FederatIon ChiefLabor Inspector, and WIth the attorney who filed the case m the LIVllO Court
of FITst Instance Based on these, The Law Group satIsfied Itself regardmg the basIC facts
With respect to the observatIOns subrntted below

{'II
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PODN;ESAK AMICUS CURIAE

DOMU ZA LJUDSKA PRAVA BOSNE I HERCEGOVINE

PODNIJET OD STRANE

MEDJUNARODNE PRAVNE GRUPE ZA LJUDSKA PRAVA

U VEZI ZAHTJEVA SAKIBA ZAHIROVICA

Sluca) br CH/97/67 (prottv BIH I FederaCI)e BtH)
14 decembar 1998

UVOD

O,~aJ podnesak amlet/J C1/rtae se podnosl u skladu sa PraVlhma postupka Doma za IJudska prava,
O~oblto Clan 32, paragraf 1 tel

Kotl1tl(Ja moze tf bzlo kq;cm stadz;upostupka omogul'ltl ziz pOifJatz bzlo kq;u vladu ziz nc-vladmo tljelo zlz
orgamzaclJ1!, po/cdmca Zll grupu pOjedznaca, te osobtto Ombudsmena za yudska prava da sucf;elt!Je
kao amuu I lJIrlac

MedunalOdna plavna giUpa za IJudska prava IJubazno haZl od Doma da dopustl nJeno uceke u
postupl...u KOIDlSlja Je lskazala IDteres za amlcttS mtervenClJe od strane ne-vlachruh orgaruzaClJa
K.ao ne-vladtna olgaruzaClJa kOJa Je vec duze voJeme racW.a na pltanJlma cilsknnunaclJe 1

zaposlJavanJa, Plavna grupa CIJeru mogucnost da prezentlla svoJe IDlsIJenJe u veZl ovog vaznog
.,luC'lja, kop Je doblO ve1llu pubhcltet, a tice se navodne cilskr1ID1naCIJe pu zaposlJavanJu Pravna
grupa Je pozvala pledstavruke vlad1ru.h adnuru.strattvruh ureda, radruckth smdlkata, pravmke 1

druge 7aIDterestrane strane na cilskuSIJU 0 pltanJlma kOJe Je aktuahztrao ovaJ slucaJ

U slucaJu da Dom dopusti zaJedruc1..~ raspravu grupe podnosllaca zaht]eva poznatih kao "Lvno
bus"-grupa, Pravna grupa IJubazno trazl da ovo amtCUS CUriae mlslJenJe bude dopusteno za CIJelu
grupu

CINjENICE

Pravna grupa zapah da Je pl"Vobltna odluka da se podnosllac zahtjeva 1 nJegove kolege stave na
11stu ceb.l1Ja dondena 1993 godtne, sto znacl pUJe stupanJa na snagu odredaba Opceg okvtrnog
sporazuma 0 ID11U Navedena povteda se knstahztra 1997 godtne, kada su POdnOSlOcl 7ah1:Jeva
otknh da se VIse ne nalaze na hstl cekanJa Dom ustvrd:UJe da Je Llvno bus komparuJa u
drustvenom ,la~rusnru, te da su stoga odgovataJuce protlvne strane FederacIJa BiH 1 drzava Bill
Shodno tome, slucdJ potpada pod JUtlSdlkClJU Doma za IJudska prava

Plavna grupa Je lzvrsua pocetnu lstragu povodom slucaJa, uklJUCUJUCl razgovore sa Jedrum od
podn.osl1aca zaht]eva, sa predstavrukom Ureda ombudsmena u Llvnu, sa Glavnlm federalrum
m.,pektorom za tad, te ~a advokatom kOJ! Je uloz!o tuzbu pred Prvosteperum sudom u Lvnu Na
osnovu ovoga, Plavna grupa Je pnkuplia osnovne CrnJeruce za mlslJenJe kOJe 1Znosllspod



THE LAW

Through Anne'!: 6 of the GFAP, the Human R1ghts Chamber IS charged With consideration of

alleged or apparent molatlom ifhuman rzghts aspromded zn the European Conventlonfor the ProtectlOn
o!Hltman RJghts and Fundamental Freedoms and the Protocols thereto, (Artlde II, para 2(a))

In hl~ apphcatIon to the Chamber, the apphcant rehes on Arncles 6 and 8 of the buropean
Convention The Law Group observes that the case also falls to be considered under Article 6
and 14, Art1cle 8 and 14, and Arucle 1 Protocol 1 and Article 14

1 he Chamber IS further charged With consideration of

alleged or apparent dtscnmznatton on a'!Y ground such as sex, race,color, language, relzgzon, polltlca! or
other OpinIOn, natlonal or soctal ongzn, assocaztton wlth a natlOnal mznorzry, properry, birth or other
Jtatlls arzszng in the etyrryment if a'!Y if the rzghts and freedoms promded for zn the znternatlOnal
agnements Izsted zn the Appendl>. to [Annex 6], where such molatlon zs alleged or appears to have been
commltted fry the Partles, zndtldzng fry a'!Y offictal or org,an oj the Partles, Cantons, Munzctpalltzes, or
a'!Y zndlmdual actyng under the authorzry ifsuch offictal or organ (Artzcle II, para 2(b))

The Law Group further observes that the case raises prIma faCie Issues of dtscrtmlnanon, and
therefore falls to be considered under the relevant International Instruments hsted In the
Appendtx to Annex 6 of the GFAP

The Law Group will make observations In respect of the apphcatIon of

The InternatIOnal Covenant on Econotnlc, SOCial, and Cultural R1ghts (hereafter, ICESCR)
Articles 2 and 6,

The Convention on the EhmInatIon of all Forms of RaCial Dlscrltnlnation (hereafter, CERD),
Articles 1, 2, and 5,

The International Covenant on ClvU and Pohtical R1ghts (hereafter, ICCPR), Arucle 26

The European ConventIOn

The apphcant~ were put on "Waiting hst" status In 1993 ThiS status allows the IndtVldual
employer to put employees In a temporary stand-by status Without dtStnlSSIng them altogether,
when production In the company falls off The IndtVldual employer may deCide the level of
"compensation" for waiting hst employees, and whether contnbutions will be paid on thelt
behalf for the preservation of pemlon and other nghts (Law on Labor Relattons zn Tlmes ifWar or
Threat o!War, Artzcle 7) Once the condttions for employment have tmproved, those on waiting
hst have a legttimate expectation that they will be restored to full employment It IS the case of
the apphcant and hiS colleagues that pnor to July 1997, persons of Croat ongtn Includtng
pens10ners, were htred by the company and that the apphcant and hIs colleagues were removed
flom the waiting hst and effectively dtstnlssed

The Law Group observes as follows III respect of the apphcatIon of Arttcle 1 of Protocol 1
of the European ConventIOn
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Putem Aneksa 6 Opceg Ok:vlffiOg sporazuma 0 nuru, Dam za IJudska playa Je zaduzen da
lazmaUa

navodne ziz oftg/edne povrede gttdskzh prava kako;e naznafeno u Evropsko/ konvencgz za Z,flftzttt
gudskzh plava zfimdamentalnzh J/oboda z '!lenzmprtpada;ttetm Protokolzma, (Clan II, paragraf2(a))

U svom zahtjevu upucenom Damu, padnosl1ac se pozlva na Clanave 6 I 8 Evropske konvenclJe
Pravna grupa pl11n)eCU)e da sluca) takode treba bIt:L razmatran I pod Clanovuna 6 I 14, Clanovlma
8 114, te Clanom 1 PlOtokola 11 Clanom 14

I
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MedunUlOdn 1 ptU'1l'I grup'l 7 a Ilud\ka prava AmlC11S Curroe

ZAKON

Dom 7a llUd\ka prava predmet br CH/97/67 ZahtrOVlC
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Dom)e dal)e zaduzen da razmatra

navodntt zIt oftgledntt dtskrtmznacgtt po btlo ko/o/ osnovz, kao fto;e spo!, rasa, bo/a, ;eilk, relzma,
poltttCko tlz dmgo mzfge'!le, nat/onalno zlz druftveno port;eklo,veza sa naetonalnom ma1!JZ1tom, zmovznsko sta1!Je,
loae'!le tit drugt rtattls ko/t plot::"(!lail zz uflvan;a bz/o ko/zh prava z sloboda predvtltenzh meaunarodnzm
JPorcl:::!!l7ltma navedemm If Dodatktt (uzAneks 6), g4Je se tvrdt tIt se ftm da su takve povrede poftmle Stram,
ukgub!Ju~'Z z bzlo ko/eg ::;.vamentka tlz organa Strana, kantona, opetna, tlz btlo ko/eg po/edznca ko/t d;elt!Je pod
oV/ClJttma takvog :::panz{nzka z/t organa (Clan II, paragraf2 (b))

Plavna grupa dal)e prunJecu)e da sluca) predstavl)a ptlma facIe pltanJe illskrunmacIJe, te stoga
ueba bIt! razmaUan prema lelevantnlm medunarodmm mstrument1ma navedemm u Dodatku
Aneksa 6 Opceg okvunog spOlazuma 0 ffi1tu

Plavna g11.1pa ce lZffiJeti zapazan)a u veZl ptlm)ene

MedunalOdnog pakta 0 ekonomsklm, socIJalrum 1 kultur111m pravuna (u dalJem tekstu ICESCR),
ClanoVl 2 1 6,

KonVenCl)e 0 ehmmaclj1 svlh fornu rasne d1sktlmmacIJe (u dalJem tekstu CERD), ClanoV11, 21 5,

Medunarodnog pakta 0 clY1lrum I poht!cklm plaVlma (u dalJem tekstu ICCPR), Clan 26

Evtopska konvenclla

PodnoslOCl zahtjeva su stavl)em u status "hste cekanJa" 1993 gocime Ova) status omogucuJe
poslodavcu da stavl zaposlene u povremeno stan)e cekanJa bez nJ1ho~i otpustan)a, u
slucaJevlma kada opadne prolZvodnJa u kompaffiJl Poslodavac moze OdlUClt! 0 V1S1111
"kompenzacl1e" za zapo~lene sa hste cekanJa, te da 11 ce se lst1m lsplaClvati dopnnosl za peOZlJe 1

illuga plava (2akon 0 radmm odnoszma u Vrt;eme rata tlz opasnostz od rata, Clan 7) U trenutku kada se
uttloVl za zaposlJavanJe poprave, om sa hste cekanJa legttlmno ocekuJu ponovno puno zaposleoJe
U slucaJu podnoslOca 1 fiJegovth kolega, kompamJa )e pOJe m)eseca Jula 1997 gocime zaposl1la



Article 1 of Protocol 1

EvelY natural or legal person ZJ entztled to the peaciful eo/qyment of hzs pOJsesszonJ No one shall be
dep17lJed ofhzs posselszons e>.cept zn the publzc znterest and suo/ed to the condztzons provzdedfor!?y law
and 0J the generalpnnttples oftnternatzonallaw

The European COmm1S~lOn and the European Court have both addressed the issue of what
constitutes "posse'>Sions" in the meanmg of the Convention Pecumary nghts and contractual
nghts have been held to be posses~ions (A,B and Compa'!J AS v 1-'-"'RC, No DR 226 at 234
(1989), CqygllSU::;'lJ Atfstna,jJldgmento(16 September 1996, Reports 1996,p 1142,para 41)

The ~trasbourg organs have held that m some circumstances, pecuruary benefits origmatmg
from social msurance <;y~tems are considered a possesslOn for the purposes of Article 1 of
Protocol 1 (In the case of Wanda Paruszewska v Poland, European CommlSJzon of Human Rzghts
(Second (hamber) Deaszon aJ to AdmlSSzbtlzry of Applzcatzon No 337770/96, 16 Apnl 1998, czttng
CqygusuZ) The Commission recalled that "'possessions' may be either 'eXlstmg possessions' or
clalffis, m respect of which the apphcant can argue that he has at least a 1egttlmate expectation'
of obtalrung effective enjoyment of a property nght" (Paruszewska, atzng Van der MlIssele lJ

Belgzttm,Judgment of23 November 1983, Senes A No 70, P 23, para 48, and pzne Valley Developments v
Ireland,J1ldgmCllt oj 29 November /991, Senes A NO 222, P 23, para 51, among othm )

Wh1le the apphcant must estabhsh the nature of the nght Wlthm the national law and ills
entitlement to enJoy it (S v UK No 11716/85,47 DR 274 at 279 (1986) and /lgneessens v Belgzum
No 12164/86,58 DR 63 (1988)), the concept of "possesslOn" seems to be "autonomous, and the
demomtration of an estabhshed economiC mterest by an apphcant may be sufficient to estabhsh
a nght protected by the Convention" (Law ofthe European ConvCIltzon, Hams et al, at 517-518, wzth
rifel.ena to Tre Traktorer Aktzebolag v Sweden, A 159para 53 (1984))

The apphcants in the case before the Chamber were depnved of the benefit of the payment of
thetr social secunty contributions for the penod that they were on the Waltmg hst If the
apphcant'> can demonstrate that tills had an effect on the pecumary benefits that emanate from
such a payment, then thiS would fall to be considered as a possesslOn Wlth1n the meanmg of
Article 1 ot Protocol 1

HaVlng received a compensatory stipend of 80 DEM for nearly four years (from July 1993
through May 1997), and in the absence of a legal baSiS for dism1ssal, the apphcant and ills
colleagues would have a legttimate expectation of the contmuation of compensation or
rem~tatement Fom the eVidence submitted by the apphcant and ills colleagues, it is clear that
other'> were hm.-d, mdicatmg the econOm1C conditions wmch may have warranted the Waltmg hst
status had changed Therefore, based on the domestic legtslatlOn, they would have a legttimate
exp<...ctation of remstatement and the pecumary benefits ansmg therefrom

The Law Group observes as follows In respect of the apphcation of Article 6 of the
European ConventlOn

Article 6 (para 1)

In the determmatton of hzs ctm! nghts and oblzgattons , everyone zs entttled to a fatr and publtc
heanng wtthzn a reaJonable tzme !?y an zndependent and zmparttal tnbunal establzshed b law
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I Mldunarodna pravna grupa ta J,udska prava AmtCUS ClInae Dam za IJud~ka prava. predmet br CH/97/67 L:alurOV1C
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osobe hrvatskog ponJekla, uklJucuJuC:1:1 penZlonere, dok 'iU podnostlac 1nJegove kolege uklonJeru
sa h~te cektnJa 1efekttvno otpusteru

Pravna grupa zapaia shJedece u veZl prlffiJene Clana 1 Protokola 1 Evropske konvenclJe

Clan 1 Protokola 1

5vako fii}tko liz pravno Izce zma pravo na neometano uZ!va1?Je svq;e zmovzne Nzko ne moze bztz Men
svq;e ImOlltne, OJzm zt Javnom znterest! z pod u1!Jetzma predvzilenzm zakonom t opClm nafelzma medunarodnog
prava

EVlOp~ka kOtnlS1Ja :1 Evropskt sud su oboJe razmatrah pltanJe sta predstavlJa "llnOVtnu" u
znacenJu Konvenc:1Je ZaklJuceno Je da se novcana prava 1 ugovorna prava smatraJu unoVtnom
(A,B z Compa1!J A5 protzv PRG, brq; DR 226 pod 234 (1989), GqygusuzprotzvAustrge, presuda od 16
scptembra 1996godme, Izqeftcgz 1996, str 1142, paragraf41)

Suazbursk1 orgam su IDzah da se, pod ne.ktm okolnostuna, novcane konsn kOJe poncu 1Z slstema
soclJalnog oSlguranJa smatraJu unoVillom u stnlslu Chna 1 Protokola 1 (U slucaJu Wanda
Pantrzewska protzv Po!Jske, Evropska komzsya za IJudska prava (Drugz dom), Odluka 0 przhvatIJzvostz tuzbe
bt 337770/96, 16 apnl 1998godzne, t1tzrcguCl Gqygusu:<J KOtnlS1Ja Je ponovno ustvrdtla da "
'lmovrna' mogu bltl th 'postoJeca unovrna' th tuZbe, u kOJlm tuzltelJ moze tvrdttt da lma barem
'legtttmna oceluvanJa' da ce ostvann efekttvno uZlvanJe lmoVillskog prava " (paruszewska, ClfzrcguCl
Van del MmJele plotzv belgye, presJIda od 23 novembra 1983 godzne, serga A br 70, sir23, paragraf48, z
Pme Vallry Del)elopments protIV Irske, presuda od 29 novembra 1991 godzne, serga A br 222, str 23,
paragraf51, mectJl ostalzm)

Dok podnostlac mora utemelJ1tt pnrodu prava :1 svoJe ovlastenJe da ga uZlva u okvtru naaonalnog
zal\.ona (5 ptOttTl UjedZ1!Jenog KlClIJevstlla br 11716/85,47 DR 274 pod 279 (1986) zAgneessens prottv
Belgye br 12164/86, 58 DR 63 (1988)), CIlli se da Je koncept "lmOVille" "autonoman, te
demonstt'lCl)'l uspostavlJenog ekouomskog rnteresa od strane podnoslOca moze bltt dovolJna za
u~postavu playa zasttcenog KonvenC1Jom" (Odredbe Evropske konvencye 0 IJudskzm pravzma,
DJ Harm, M o13qyle & C Warbrzck, Butte1Worths, 1995, str517 - 518, P0i!VcgUCl se na Tre Traktoree
AktzebolagplotulSvedske, A 159palagraf59 (1984) )

PodnOS10Cl su, u sluCaJu kO)l lazmatta Dom, uskraceru za konstt placanJa dopnnosa za nJIhovo
c;ocIph10 oSlgurauJe za penod kOJI su proveh na hstt cekan)a Ako podnoslocl mogu dokazatt da)e
ovo lm'llo uttca) U'l novcane korlstt ko)e prolZtlaze lZ tal<Vlh placanJa, onda bl ovo potpadalo u
razmatt.anJe k'lO uuovma u okvu:u znacenJa Claua 1 Protokoia 1

BuduCl da su ptumh kompenzaclJu u lZnosu od 80 DEM za skora cetln godme (od Jula 1993 do
mala 1997), a u odsustvu plavne osnove za otpustan)e sa posla, poduosllac 1 u)egove kolege bl
unah leglt1tnno ocektvanJe nastavka kompenzaaJe ill ponovnog zaposl)avallJa Iz dokaza
pH..doceruh od shane POduosloca 1 uJegoVlh kolega Jasno Je da su druga hca bili zaposl)avana, sto
ukazu)e da c;u se ekonomslu uVJett, kO)1 su opravdavah stavlJauJe na hstu cekanJa, protnl)entlt
Stog'l, na osuovu domaceg zakonodavstva, om bl legtttmno oceluvalt ponovuo zaposlJavan)e 1
uovcanc h.oustt ko)e 12 toga prolsttCu



The Law Group observes as follows m respect of the apphcanon of Article 8 of the
European Convention

There shall be no mteiference ry a publzc authonty wzth the e'<:erczse of thzs nght evept smh as Zf m
auordance wzth the law and zs necessary m a democratzc soczery m the mterests of natIOnal se~unry,

publlc Jqfety or the economzc well bezng oj the country, for the preventIOn of dIsorder or cnme, fir the
protectlon ofhealth or morals, orfor the protectzon ofthe rtghts andjreedoms ofothers (para 2)

What's more the State has an obligauon to abstam from obstruCting the md.1Vldual's nght to
pnvacy, and the object of Article 8 is "essentially that of protecting the mdtVldual agamst
arbit1ar) mterference by the public authonties" (Amy Judgment of9 October 1979, Senes A no 32,
p 17, para 32) roward trus end, the Court has held that "the State had a pos1tive obligation to
emure that all md.1Vlduals have effective means to Vlnd.1cate thelt nght to pnvacy" (X and Y lJ

the Netherlandj Judgment of26 March 1985, Senej A no 91,pp 13 14,paras 27-30)

One of the fundamental mterests Wltrun the sphere of pnvate Me protected under Article 8 1<;
the capaclty of the md.1Vldual to determme thelt 1dentity "There 1S not merely a nght to a clo<;et
ldentity, [the mdtVldualJ must be free to choose how he ls regarded by the ,>tate and how to
present rumself to others" (Law oj the European ConventIon, Hams et al, at 307) Wlule the
preponderance of the case-law focuses on sexual, '>oclal and fam1ly relations, the nght of an
md.1vldual to live rus or her Me as belongmg to a parucular ethmc or religiOUS group must also be
respected and protected by the State
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(para 1)Everyone has the nght to respettfor hzspriVate andfatmfy Izft

ArtICle 8

Artlcle 6 creates affirmative obligations for the State, rather than an obligation that reqwres the
State to merely refram from mterfenng Wlth the nghts of the md.1Vldual These affirmative
obligations mclude acces<; to the court (Golder v UK, A 18 (1975)), free of lmproper legal or
practical obstacles placed m the md.1Vldual's way, and Wlthm a reasonable trme Backlogged
courts are no excuse The Convention reqwres States to orgamse thelt legal systems such that
the courts may comply Wlth the reqwrements of Article 6(1) Thus, a State may be held liable
not only for the delay m hancihng a particular case in a generally exped.1tious JUd.1c1al system, but
also for a fatlure to increase resources in response to a backlog of cases and for structural
deficiencles m lts system of Justice that causes delays (Law of the European Conventzon on Human
Rzghts, DJ Hams, M 0 'Bqyle & C Warbnck, Bttttenvorths, 1995, at 227, cztzng Zzmmerman and Stemer
v Swztzerland, A 66 (1983))

An md.1Vldual may be consldered to be depnved of access to the court, and therefore to a fair
and public heanng wlthm a reasonable tlme, when the court faus to schedule a heanng or to
re1>pond at all to a complamt submttted fhe fact that the applicant and rus colleagues have to
date recelved no response to thelt complamt, filed m July 1997 Wlth the Llvno Court of Fltst
Instance, suggests a Vlolation of the proVlsiOn m Article 6 concernmg a fair and public hearmg
Wlthm a reasonable tlme The fallure of representatives of the respondent parties to respond to
the applicants and those acting on thelt behalf would suggest that the applicant and hlS
colleagues have recelved no heanng at all, falt or unfatr



Clan 6 (paragraf 1)

Pravna grupa zapaza shJedece u veZI prunJene Clana 6 Evropske konvenCIJe

Pravna grupa zapaza shJedece u veZI prlmJene Clana 8 Evropske konvenclJe

Przlzkom lftlJraZlJa/ya !!Jegovzh graaanskzh prava z obaveza svako zma pravo na pravttnu zJavnt!
rasp/arJllIt ra:zumnotlt /oku pted nezavzsmm z nepnstrasmm, zakonom uspostavgeml?t judom

Dam 7a IJudska prava, predmet br CH/97 /67 7ahlrOVlCMeaunaround plavna gmpa /'lllUd~kaprava AmzCtls CUriae

POJedmac se moze smatratl uskracerum za postup sudu, a tlme I za prav1cnu 1 Javnu raspravu u
razumnom roku, onda kada sud propustl da zakaze ra~plavu ill da uopce odgovor1 na ulozene
zalbe CillJeruca da podnosllac 1nJegove kolege do danas rusu pnmili rukakav odgovor na nJIDovu
zalbu, podnesenu kod Pl'vostepenog suda u L1vnu u Julu 1997 godme, ukazuJe na povredu
od1edbe Clana 6 kOJa se tlce praVlcne I Javne rasprave u razumnolD vremenskom roku PlOpust
pled~tavruka prOtlvnID strana da odgovore podnos10clffia I oruma kOJlID zastupaJu, ukazuJe da
podnoslOcu 1 nJegoVlffi kolegama ruJe omogucena rukakva rasprava uopce, blla ona pravlcna ill
neplaVlcna

Clan 6 uspostavlJa aflrmatlvne obaveze za drZavu, pOJe nego obavezu da se drZava samo uzdr:h
od tn1Je~anja U prava pOJedmca Ove aflrmatlvne obaveze uklJucuJu postup sudu (Golder prottv
Ujedlt!Jet1og KJageVJt1Ja, A 18 (1975)), kOJ1 ce bltl slobodan od nepnheruh pravruh ill praktlcmh
prep1eka za pOJedmca, te bltl ostvaren u razumnolD vremenskom okv1ru SUdOVl sa nagotntlarum
ner1Je;erum ~lucaJeV11na ne predstavlJaJu rukakvu ISpnku KonvenC1Ja trazl od ddava da
o1garuzuaJu ~voJe ptavne s1steme tako da se SUdOV1 mogu podrhvatl zahtjeva 1Z Clana 6 (1)
Tako se dtZava moze smatratl odgovomom ne sarno za kasnJenJe u oJeSavanJu odredenog slucaJa
u illace brzom sud~kom s1stemu, vec takoae 1 za propust da poveca resurse kao odgovor na
plczatl'pano~t nellJeSerum slucaJev1ffia, kao 1 za nedostatke u svom slstemu pravosuda kOJ1
uzrokuJu ka~111enJa (Odredbe Evropske konvenq;e, Hams t grupa autora, str 227, czttrC!Jucz Ztmmerman z
StetnerprotZ1J SlJC!Jcarrke, A 66 (1983) )
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5vako [maPIalJO napolttva/ye svogpnvatnog t porodtCnog :f!vota (paragreif 1)

latma vlmt se ne m!Jera u wfn!Je ovogprava, OSlm akoJe takvo m!Jefat!Jepredvztleno ~konom t ako Je
to neophodna !7!Jera u demokratskom druftvu u tnteresu naczonalne bezq;ednostt,Javne szgurnostt, ekonomske
dobrobttt zemIJe, spryecavarga nereda tiz :d0Ctna, zaftzte zdravIJa zmorala tit zafttteprava t sloboda drugzh
(pmagraf2)

Jed'ln od fundamenta1111h 111teresa u sfeu povatnog zlVota zasttcen Clanom 8 Je sposobnost
pOledmca da odred1 svoJ 1dentltet "Ne postOJI sarno pravo na sknven1ldentttet, (rnruvtdua) mora
b1tl slobod11'l da odabere kako ce ga C1Jerutt drzava 1 kako ce se predstavlJatl drug1ma" (Odredbe
F vlopJke kOlllJemve, Harm zgrttpa autora, str 307) Dok se vehkt ruo oblcaJnog playa tlce spolmh,



The Law Group observes as follows In respect of the apphcanon of Arttcle 14 of the
European ConventlOn

Article 14

1be el!Joyment of tbe nghts and freedoms set forth zn thzJ Conventzon sball be Jetured wltbout
dlscnmznatlOn on a'!Y ground sucb as sex, race, color, lanugage, relzgzon, polztual or other opmlon,
natzonal or soczal ongzn, assoczatzon WIth a natzonal mznorzry, properry, bIrth or other status

The Strasbourg organs have found that m order for there to be a Vlolation of Article 14, It must
be <;hown that the case falls Wlthm the ambit of one of the normative articles of the
ConventlOn, and persons m an analogous Situation were treated differently Wlthout objective
Ju<>tificatlon for that treatment (Abdula~v Cabales and Balkandalz 1J UK (1985), BeltJan Ltngmsttrl
Case (1968), Marckx v Belgulm (1979)

Wtth respect to Arttcle 1 of Protocol 1

As already observed above, the facts of the present case appear Wlthm the ambIt of Article 1 of
Protocol 1 of the Convention The s1ffi11arly SItuated persons for the purposes of Article 14
would be all those persons available for employment, the apphcants mcluded From the
mformation proVlded by the apphcant, only those of Croat ongm were hued Absent objective
Ju<;tlfication bemg put forward by the respondent parties, It would appear that the apphcant's
nghts were vlalated under Artlcle 14 m conjunction Wlth Arocle 1 of Protocol 1

Inasmuch as the Law on Labor Relations at Ttme of War or Threat of War allowed for a Waiting
hst <;tatus, the burden ts on the respondents to show that there were legttimate reasons for
placmg emplojees on the Waiting hst (e g, an econamtc slowdown), that they did not arbttranly
or dtscrtmtnatonly select spectfic employees for tlus status, and that they dtd not actually replace
these employees

The Law Group notes that the Human Rights Ombudsperson far Bill recogmzed that alleged
eth111cally motlvated dismissal from work might fall Wlthm the scope of Article 1 of Protocol 1
m relation to the finanCIal tmpact on the apphcant of the 10<;8 of an apphcant's employment
(Deetszon to Open InvestIgatIOn, ApphcatlOn No 351/97 by Devleta Sance agamst the
FederatIOn ofBIH, 27 May 1997)

Wtth respect to Arttcle 6

fhe Law Group re1terates the arguments put forth Wlth respect to the apphcation of Article 14
tn conJunctlon Wlth Artlcle 1 of Protocol 1, and observes that 1t would s1ffi11arly appear that the
apphc1nt's llghts were Vlolated under Article 14 m conjunction Wlth Article 6

If eVldence 1S avallable mdicating that the apparent failure of the courts to proces~ the
apphcants' clatms had any pralubtted dtscrtmmatory bases, then clearly Article 14 would need to
be taken mto conSideration In tlus regard, the Law Group draws the attention of the Chambel
to the Opt111on of the Human Rights Ombudsperson for BIH Wlth respect to ApphcatlOn No
351/97 by Devleta Sance agamst the FederatIon ofBIH (27 May 1997)

Wtth respect to Arttcle 8
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dru~tvcruh I potochcruh odnosa, ptavo pOJedmca da ZIV1 SVOJ ZlVOt pnpadaJucl etruckoJ ill
tehgIJ'ikoJ grupl mora takode blU po~tovano 1 zasuceno od strane driave

Stavlse, dlZava Ima obavezu da se suzdrZI od opstlUitanJa prava pOJechnca na pnvatnost, a cIlJ
Clam 8 Je "u susttru da Z'1stttt pOJedmca od arbltlatnog ffilJeSanJa od strane Javruh vlastt" (.Atrry
presuda od 9 oktobra 1979, myaA br 32, str 17, paragraf32) U tom ctlJu, sud je oCIJemo da "drzava
tma pozlttvnu obavezu da ostgura da sve md1vldue tmaJu efikasna sredstva cia vmd10raJu svoJe
pravo na pl1vatnost" (X t Y prottv Holandye, presucla od 26 marta 1985godzne, scnJa A br 91, str 13
14,patagrqft 27 30)

Pravna grupa Je zapaztla shJedece u veZl prl1llJene Clana 14 Evropske konvenclJe

Clan 14

U:!jvtlJge pralJa t sloboda predvttlemh ovom konvencyom ostgurava se bcZ dtsknmznacyc po btlo ko/o/
osnOVt, kao sto rtf Jpol, rasa, bOJa koze, JCi!k, 1!Jcrotspovycst, poltttcko tit dmgo mtfIJcryc, naczonalno tlz soczJalno
por!Jcklo, v{,za Ja nekom naczonalnom mtlJyznom, tmovno staryc, roclerge tit dmgt status

SttazbUlskt O1garu :.u utvldill da, da bl postoJala povreda Clana 14, mora bItt pokazano da slucaj
spada u ok-vu Jednog od n01mattvruh Clanova KonvenClJe, te da su osobe u analogrum sltuacIJama
bIle tie1:ltane dlUga6Je, bez obJekuvnog opravdanJa za takav tretman (Abdula~iJ Cabalcs z
Balkandalt prott/) C!Jcdllycnog KraIJcvstva (1985), sluca; Bclgtan LznguzsttCS (196,8), Marckx protzv Bclggc
(1979)

U veZl Clana 1 Protokola 1

Kako Je gore vec prulliJeceno, Clll se da su cmJeruce trenutnog slucaJa u okV1ru Clana 1 Ptotokola
1 KomenclJe Osobe u IstOJ sltuaClJl kao u Clanu 14 bl bIle sve one osobe kOJe stoJe na
wspolaganJu za zaposlenJe, uklJUCUJUCI tuzltelJe 1z mfonnaclJe dostavlJene od strane podnoslOca,
zapo:.IJavana su sarno hca hrvatskog ponJekla Kako prottvne strane lliSU lzasle sa obJekttvrum
opravdanJem, Clll se da su prava podnoslOca bIla povnJedena ptema Clanu 14 u sveZI sa Clanom
1 PlOtokola 1

S obzltom da Zakon 0 tadrum odnostma UvnJeme rata tlt opasnostt od rata dopusta status na ltsti
cekanJa, telet Je na plOttvrum stranama da dokazu cia su postoJah legtt:unn1 razlozl za stavlJanJe
zaposlemh na hstu cekanJa (npt ekonomska stagnacIJa), da rusu arbltramo ill chskrtmmatomo
odabrah pOJedme zaposlene za ovaJ status, te da rusu Zalsta zaffilJenill ove zaposlene drugtma

PravU1. grupa pl1ffiJeCUJe da Je Ombudsmen za IJudska prava Bill potvrillo d"a navodno otpustanJe
sa posia kOJe Je motlV1tano etnlCk:tm razIozuna moze potpastt pod opseg Clana 1 Protokoia 1 u
ve71 sa ftnanslJskun posIJeillcama gubltka zaposlenJa za podnosloca (Odluka 0 otvararyu zstragc,
t1t~ba br 351/97 od Jtranc Dcvletc Sancprotzv Fcdcracyc BtH, 27 ma;a 1997godznc)



1 he Law Group reiterate~ the arguments put forth Wlth respect to the apphcatlOn of Article 14
In conjunction Wlth Article 1 of Protocol 1, and observes that It would Slm1larly appear that the
apphcant's nghts were Vlolated under Article 14m conjunction Wlth Article 8

If the apphcant and hiS colleagues were targetted fIrst for removal from thett Jobs to the Walt1ng
hst, and later for rusmissal because of bemg of Bosruak ongm, then Ancle 14 may have been
vIOlated With respect to thett nght to pnvacy as guaranteed under Article 8 The Law Group
draw,; the attention of the Chamber to the 0p1nlon of the Human R1ghts Ombudsperson for
Bui Wlth re~pect to ApphcatlOn No 351/97 by Devleta Sana! agamst the Federatwn ofBIH
(27 May 1997) concernmg trus Issue

Other InternatIOnal Instruments apphed In accordance With GFAP Appendtx to Annex 6

In accordance Wlth the Consntunon of Bill (Annex 4 of GFAP, Arncle II, para 1), the State of
Bill and both Entines must secure the rights and freedoms proVlded for m the same documents
hsted m the Appenrux to Annex 6, wruch together Wlth the European Convention, form the
baSIS for the Human R1ghts Chamber consideranon of alleged or apparent mscnmmanon
Annex 4 Article II, para 4 s1m1larly upholds the obhgation that these nghts and freedoms be
secured for all persons "Wlthout mscnmmanon on any ground, such as sex, race, color, language,
rel1glOn, pol1tlcal or other op1n1on, natlonal or SOCial ongm, assoc1ation Wlth a national mmotlty,
property, bttth or other status" The Human R1ghts Chamber has taken a broad Interpretation
of this obhganon, cons1denng the fact that the International treaties contalned In these
appenruce<; are not duectly Incorporated mto domestic law, as 1S the European Convention

In the Chamber's Vlew, [Article II, para 4 of the Constitution of Bill] Includes both an
obhgation to secure the nghts m question to all persons, and an obl1gation to do so
w1thout ruscnmmation It IS one aspect of the general obhganon under Article II,
paragraph 1 of the Constitution, "to secure the highest level of mternanonally
recogrused human nghts "This mterpretation 1S confIrmed by Article I of Annex 6
of the Agreement where the general obhgation referred to IS stated as mcluclmg the
obhgation to secure the rights and freedoms guaranteed by all the agreements l1sted
Where one of the human nghts agreements referred to Imposes a clear, precise and
absolute prohibition on a particular course of acnon, the only way m which the
obhganon to secure the nght In question to all persons Wlthout mscnmmation can be
carned out 1S by gtVlng effect to the prohibition

(Dam]anovla! v FblH, No CH/96/30, 1997, para 37)

The Law Group observes as follows m respect of the applIcatIOn of Articles 2 and 6 of
the InternatIOnal Covenant on Economic, Social and Cultural Rights (ICESCR)

Article 2 (para 2)

The ftates Partzes undertake to guarantee that the nghts enunczated zn the present Covenant wtll be
e-...erctsed wzthout dZJmmznatzon ofa'!Y kznd as to race, color, sex, language, relzgzon, polztzcal or othet
opmzon, natIOnal or soczal ongzn, properry, bzrth or other status

Article 6 (para 1)
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Pravna grupa ponovo naglasava argumeote 1ZD1Jete u veZl pnrnJene Clana 14 u sveZl sa Clanom 1
PlOtokola 11 pl1111JecuJe da se l'>to tako e101 da su prava podnoslOca povnJedena 1 prema Clanu 14
u weZI sa Clanom 6

Ako postop dokaz da Je obgledan propust sudova da procesltaJu hlbe podnosllaca troao bl10
kOJu zabranJenu dtskr:l1ll1natornu osnovu, onda bl Jasno trebalo uzen Clan 14 u razmatranJe U
tom :>mlslu, Plavna glUpa mmJerava paznJu Doma na MtslJenJe Ombudsmena za IJudska playa za
BIH u Vel:l Zalbe bl 351/97 od strane Devlete Sanc protlv FederacIJe Bill (27 map
1997 godme )

U veZI Clana 8

Pravna grupa ponovo naglasava algumente 1Znesene u veZl pnrnJene Clana 14 u sveZl sa Clanom
1 Plotokola 1 t prunJecuJe da se e101 da su prava podnosl0ca sheno pOV!1Jedena I prema Clanu 14
u sveZl <>a Clanom 8

Ako su podnos:tlac 1 nJegove kolege odabrane za uklanJanJe sa nphov1h radnth mJesta oa hstu
cckanJa 1 kasmJe za otpu~taoJe sa posla zbog ophovog bosoJaekog ponJekla, ooda Je moguce da Je
Clan 14 pOVl1Jeden s obzltom na nJlhovo pravo na pnvatnost kako se 000 garant1ra Clanom 8
Pravm gmpa usmJerava pazoJu Doma oa MtSIJenJe Ombudsmena za IJudska prava ~a Bill u veZI

Zalbe br 351/97 od ~t1aoe Devlete Sanc pronv FederaClJe Bill (27 maJa 1997 godtne), a kOJe se
tlee ovog pttanJa

Drugt medunarodm lfistrumentl prtmJenJem u skladu sa Dodatkom Aneksa 6 Opceg
okvlmog sporazuma 0 mtru

U skladu sa Ustavom Bill (Aoeks 4 Opceg okvltnog sporazuma 0 mtru, Clan II, paragraf 1),
drzava Bill t oba Entlteta moraJu oSlguratl prava t slobode, oaznaeeoe u tsnm dokumeonma kOJI
<>u nabropm u Dodatku Aneksa 6, kOJ! zaJedno sa Evropskom konvenClJom predstavlJaJu osnovu
za

razmatlanJe, od stlane Doma za IJudska prava, navodruh ill oetglednth dtsknmmacIJa Aneks 4,
Clan II, patagraf 4 sheno potvrduJe obavezu da ova prava 1 slobode budu oSlguraD1 za sve osobe
"be? dtskUtlUnacIJe po bl10 kOJoJ osnOVl, kao sto Je spol, rasa, bOJa koze, Jeztk, reltgtJa, pohncko ill
<:hugo ln1s1JenJe, naclonalno ill drustveno ponJeklo, veza sa naClonalnom manpnom, lmOV111Skt
statu:" lOdenJe ill drugt status" Dom za l]udska prava ,e USVOllO Sl!oku tnterpretacIJU ove
obaveze, unaJuC1 U Vldu da medunarodnt ugovon sadrzarn U ovtm dodacuna 11lSU dtrektno
111korporl!a11l Udomace pravo, kao sto Je to Evropska konvenClJa

Po Jfanovtltt, Doma, (Clan II, paragrcif 4 Ustava BzH) podra~m!leva z obave~ da se oszgura;u
na{nafena prafla svzm oJobama z obavezu da se to ufznz bez dzsknmznacge ]edan od aspekata opee obaveze
prema Clanu II, paragrq[ 1 Ustmlaje da se ''oszgura na;vzft nzvo metlunarodno pnznatzh !Judskzh prava "Ova
tnterpretatya je potvrtlena Clanom 1 Aneksa 6 Spora~ma gcf;e se kate da opea obaveza 0 kq;q; se g01lon
sadr!f! t obave~.!" da se ostgura;u prava z slobode zagarantovane svzm nabro;anzm spora~mzma Tamo gcf;eJedan
od spomenutzh sporaiflma 0 !Judskzm pravzma namece jasnu, preczifiu Z apsolutnu zabranu nekog pravca



The StateJ Partier recogmze the nght to work, whuh zncludes the nght 0/ everyone to the opportumt)
to gam his Itt/tng f?J work which he freelY chooses or accepts, and wz// take appropnate steps to sifeguard
thiJ I1ght

States are obhgated to respect, protect and fulfill the r1ghts guaranteed under mternatlOnal
treatIes, and fatlure to perform anyone of these obhgatlOns constitutes a Vlolation of such
nghts ' 1 he obhgation to respect reqUltes States to refratn from mterfermg Wlth the enjoyment
of economlc, socIal and cultural nghts The obhgation to ptoteet reqUltes States to prevent
vlOlatlonh bv third parties The obhgation to fulfill reqUltes States to take appropr1ate
legtslattve, admln1strattve, budgetary, Judtc1al and other measures towards the full reahzation of
such nghts" (Maastl1cht Guzdelznes on Violatzons ofEconomic, Soctal and Cultura/ Rights (elaboratzng on
the LztJ/lmrg Pnnctples on the Implementatzon of the ICESCR), Human Rtghts QuarterlY 20 (1998), 693
694 )

Wh1Ie State<; enJoy a margtn of dtscretion m the means for lttlplemennng thett obhgations, the
bUldw 1S on the State to demonstrate that, desp1te obstacles, 1t 1S progressmg toward the full
reahzatlon of the nghts guaranteed under the ICESCR Furthermore, the State cannot JUStify
hmltatlOns of those nghts because of dtfferent soc1al, rehgtous and cultural backgrounds
(Maastrztht Gmdelznes at 694695)

The obhgatton to respect the nghts of the L1vno Bus employees 1S Vlolated by the arb1trary and
Involuntary dtsmlssal from thett Jobs The Llvno Bus Company's fallure to gtve Just cause for
the employees' effective dtsmlssalm 1997 constitutes a Vlolation of thett r1ght to work, and the
State's obhgation to safeguard that nght

The Law Group notes that m Spectal Report No 392/97 Dtscrtmznation eoncernzng the Right to Work
In Kozaraprevoz (6 Mqy 1997), the Ombudsperson stated

[T]he apphcable law on non-dtscrlmlnation does not proillblt the mtroduction of
dt<;tinctions between categones of persons, where such dtstinctions are based on narrow
ground<; that support legtt1mate soctal or pubhc pohcy norms Any such dtstlnctions
must, however, also be proportionate to that legtt1mate aun Furthermore, although a
Government may restnct the exerCIse or even derogate from certatn nghts durmg pubhc
emergenc1e~ that threaten the hfe of the nation, tills power may neither be exerc1sed 1n

an arbItrary manner nor apphed Wlth too broad a brush (para 20)

The Ombudsperson found the dtSmlssal or suspens10n of workers m that case constituted
"prohIbIted dtscr1ttl1nation Wlth respect to the nght to work guaranteed under para 1 of Article
6 of the lCESCR, and thus Vlolate[d] Article I of Annex 6 to the GFAP" She noted that the
mrnVlduals tn question were all members of one pohtical party and were replaced by mdtVlduals
from a dtfferent pohtical party, thus apparently mdtcatlng that dtstlnctions were bemg drawn and
actions taken solely on grounds of pohtical behefs (paras 22 & 23)

Surularly m Mr ZahrrovIre's case, the fact that he and hIs colleagues are all of one
ethmc/natIOnal group, and were replaced by mdlVlduals of a dIfferent ethmc group would seem
to mdIcate that dIstmctIons were drawn and the employer's actIOns taken on dtscr1ttl1natolY
grounds, thereby Vlolating Articles 2 and 6 of the ICESCR

The Law Group observes as follows m respect ofthe applIcatIOn of Articles 1, 2 and 5 of
the ConventIOn on the ElImmatlOn of All Forms ofRacial DlscrImmatlOn (CERD)
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(DatJyanOfJU plOtZV FBtH, bt CH/96/30, 1997,paragraf37)

c!Jelova1!Ja 'Jedznz l1aan na ko/z se moze sprovestz obaveza da se SlJZm osobama oszgurqpt spomenuta prava bez
dzskmmlla~!Je Je davalye snage zabranz
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Pravna grupa zapaia shJedece u veZl prlIDJene Clanova 2 1 6 Medunarodnog pakta 0

ekonomskIm, socljalmm 1 kulturmm praVlma (ICESCR)

Clan 2 (paragraf2)

DrzalJe danzce obavezzgu se da garantzrq;u da ce sva ptava ko/a su u n;emu formu/zrana bztt
OJt1Janvana be::;. zkakfJe dzrknmznacye zasnovane na rasz, bo/z, polu, Je:i(!ku re/zgyt, poltttckom zlz drugom
mzIIJef!Jtt, nat/ona/nom zlz dntltvenom poryek/u, zmovznskom stan;u, rotten;u zit drugom statusu

Clan 6 (paragraf 1)

Dr-:tave Clamce pnznq;u pravo na rad , ko/e obuhvaca pravo ko/e tma svako Itee na moguenost
zaradtvan;a kroz slobodno tzabran zlzpnhva~en rad, tpredtti!mq;u odgovarq;uee mJere za oCuvan;e ovogprava

D1Zave su obavezne da postuJu, stlte 1 lspunJavaJu prava zagarantovana pod medunarodmm
ugovouma, a propust da se sprovede btlo kOJa od om obaveza predstavlJa povredu tth prava
"Ob.n eza da POJtt!}tI, naZI od drhva da se suzdrze od uphtanJa u uZlvanJe ekonomsluh, sOClJalmh
1 kultUlruh prava Obaveza da Ittte, trazl od drZava da spoJece povrede od strane trecID strana

Obaveza da tspun;avq;u, trazl od drZava da poduzmu odgovaraJuce zakonodavne,
admln1Snatlvne, budzetalne, sudske 1 druge mJere ka punoJ reahzaCIJl tth prava" (1vf.aastnchtskt
vodza {a pOfJledama ekonomskzh, soCtJalnzh t kulturnzh prava (elaboracya Ltmburfkzh pnnCtpa 0 zmplementaczjZ
ICESCR), Human Rzghts Qttarter/{ 20 (1998),693-694)

Dok dlzave u:hvaJu Vlsak dlsklecIJe u sledstv11na za llnplementacIJu SVOJID obaveza, teret Je na
drZavl da demomtrlra da, unatoc preprekama, ona napreduJe prema punoJ reahzacIJ1 prava
zagalntovaruh pod ICESCR OSlln toga, drZava ne maze opravdatl ograrucavanJe tth prava zbog
lazhCitog sOCIJalnog, lehgtJskog 1 kulturnog pooJekla (Maastnehtskz vodza str 694695)

Obaveza postlvanJa playa "Llvno bus" - zaposleruh Je povoJedena arbltrarrum 1 nedobrovolJ111m
otpu~tanJem sa nphom radnth mJesta Propust Llvno bus komparuJe da navede pravlCan razlog
za efektlvno otpustanJe zaposleruh u 1997 godlru predstavlJa povredu nphovog prava da rade, kao
I drzavne obaveze da stlt1 to pravo

Pravna gmpa pnroJecuJe da Je u Specya/nom t:&eltq;u br 392/97 Dzsknmmacya u ve:i(! prava na rad u
Ko:taraptevoil' (6 mq; 1997) Ombudsmen naznaclO

(M);erodavno pravo :ta ne dzsknmmacyu ne zabran;zge uvot1en;e raz/zka tif11et1u kategorya !tea, g4Je
JU te ra:{jzke ~novane na usko ograntCentm osnovzma ko/t pod,zavq;u /egttzmne socyalne ctIJeve tit ctIJeveJavne
polzlzke OfJe ra:{jtke, morcgu, met1!tttm, bttt u sk/adu sa iflkontttm czIJem DaIJe, tako Vlada moze da sui!



ArtIcle 1 (para 1)

In thzr Conventton, the term ''ractal dtsmmmatton" shall mean a'!Y dtstmctton, e'>Ct!uslon, restnctlOn or
prifelena based on race, color, descent, or nattonal or ethmc ongtn whuh has the putpose or effect of
nullifj1zng or lmpamng the relOgmtlOn, e'!Jf!Yment or exerczse, on an equalflotzng of human nghts and
fundamental fieedomJ m the polttlcal, elOnOmtC, soctal, cultural, or a'!Y other field oj publtc life
(emphas1s added)

ArtIcle 2(1)(a)

Eath State Party undertakes to engage m no act orpracttce if ractal dtsmmtnatton agatnstpersonr,
g10upS oj persom, or tmtttuttons and to ensure that all publtc authonttes and publtc znstttuttonJ,
nattonal and local, shall act m conformtty wtth thts oblzgatton

ArtIcle 5(e)(I)

In wmplzance wtth the fundamental oblzgattons latd down ttl Arttcle 2 ifthts COnTJentton, States Partles
undertake /0 prohtbtt and to eltmmate raltal dtsmmtnalton ttl all tts fOrms and to guarantee the nght if
everyone wtthout dlstmotton as to race, color, or natlOnal or ethmc ongtn, to equaltty before the law,
notablY m the e'!Jf!Yment if elOnOmtC, soctal and (ultural nghts, m parttcular the nghts to work,
to free chotce if emplf!Yment, to Just and favorable condttlOns if work, to protectton agatnst
ttnemplf!Yment, to eqttalpCfYfOr equal work, toJust andfavorable remuneratton

Article 1 of CERD 1S a broad and free-standing prolub1tion on mscnrmnation wluch expands
States' obhgatlOns beyond mtent to mclude apparently uruntentional effect Article 2 create"
both an afflrmative obhgation to ensure comphance on the part of State actors and the
obhgatlOn to refram from any mstinction, excluslOn, restnction or preference on mscnmmatory
bases Article 2 IS mOle prec1sely apphed to the nghts of worke1s through Amcle 5(e)(I) Thus
the Law Group observes that CERD, apphed to the facts of tlus case, creates State
responsIbility for the actions of the Llvno Bus Company

The Law Group observes as follows In respect of the applicatIOn of Article 26 of the
InternatIOnal Covenant on CIVil and PolitIcal Rights (ICCPR)

ArtIcle 26

LA]!I persons are equal before the law and are entttied wtthout a'!Y dtrmmtnatton to the equal
proteotton if the law In thts respect, the law shall prohtbtt a'!Y dtsmmmatton and guarantee to all
personr equal and effecttve protettwn agamst dlJmmmatzon on a'!Y ground such as race, color se,
la;zgNage, leltgtOn, poltttcal or other opmton, nattonal or soctal ongzn, property, btrth or other Jtatuf

Arttcle 26 of the ICCPR proVldes an absolute prolub1tlon on mscnrrunation, and as ~uch, 1S an
tndependent nght Although not every mstinction 1S mscnmmatory, a mstinction constitutes
m"cnmmatton when It 1~ not based on "reasonable and objective cntena" (UN Covenant ot! Cml
and Polztllal Rtghts, CCPR Commentary, Dr M Nowak, N P Engel, at 473, noteJ 76 and 77 dwussmg
the tra1Jau:x. preparatotres as well as the drqftzng Commtttee's regardfOr the StrasboNrg case law on Arttcle 14 r!f
the hllropean Conventton) Whether such 1easonable and objective cnterla eXlsted 1n 1993, when
the Llvno Bus Company placed the apphcant and lus colleagues on the Waiting ltst IS beyond the
~cope of the Chamber's )unsmction Nonetheless, ArtIcle 26 places a ngorom burden on the
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pttl1ijentl tlz /ak ZJk!JuCi odreaenaprava za vrljeme opfte opasnostz ko/aprgetz flvotu naeye, ovo se pravo ne moze
pnnylJlljzlJatz mbztramo mttpnmijenztzprefzroko (paragrcif20)

Ombudsmen Je zaklJuC10 da.. otpustan,e ill suspenzlJa radmka u tom sluCaJu predstavlJa
"zablanJenu illskt1ffi1naclJu s obzltom na pravo na rad zagarantovano pod paragrafom 1 Clana 6
ICESCR 1 ttme ktill Clan I Aneksa 6 Opceg okvltnog sporazuma 0 rruru " Ona Je naznacua da su
dottcne o~obe sve bue ClanoVl Jedne pohtlcke partlJe 1 da su bill zamlJenJem osobama druge
pohtlcke paltlJe, <:tme Je o6to naznaceno cia su pOVlicene razJike 1 cia se akCIJe poduzImaJu
blJJuCivo na o::.novu pohtlckth uVJelenJa (paragrafi 22 & 23)
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~hcno Je 1 u sluCaJu gillna Zahuovlca, gd,e cm,emca da su on 1 nJegove kolege SVI 12 Jedne
etmcke/naclOnalne gmpe 1 da su bill zamlJenJem pnpadmcllna druge etnlcke grope naznaCava da
su pOV1.lCene lazhke 1 da su akClJe poslodavca poduzete na illskn.mmatolnIm. osnovama, clffie su
povllJedem Clanovl 2 1 6 ICESCR-a

Pravna grupa zapaza shJedece u veZl prImJene Clanova 1, 2 1 5 KonvenclJe 0 ehmmaclll
sVlh fOroll rasne dlskrlmmacIJe (CERD)

Clan 1 (paragraf1)

U 01Jo/ konvlJJlcgz termzn arasna dzsknmznacga" odnosz se na svako rai/zkovClt!Je, ogramfava1!Je tit
daval!/e prJJellJtlJa ko}t fe zasnzvc!j!! na raJt, bo/z, premna, naczonalnom tit etmfkom porgeklu ko/t zmC!Ju za svrhu
ill rezultat da namfe zlz det kompromzttgu pn:(!lava1!Je, u:?fva1!Je tit vrfet!Je, podpdnaktm u1!Jettma, prava
fO'!Jeka z oJn01Jnzh sloboda na polztz/kom, ekonomskom, Jocz;alnom z kultumom polJu tlz u svako/ drugo/ oblastz

jClVIlOg :{fvota

(naknadltO podvu/eno)

Clan 2 (1) (a)

Svaka drzava Clanzca obavei!!Je se da ne pofim mkakvo 4Jelo rasne dzsknmznacge tlz ne vrIt rasnu
dtskwmnacgtl protzlJ oJoba, grupa osoba zit ustanova kao z da postupa taka da se sve Javne vlastz zJayne,
nat'tonalne z lokalne lIStanave pndr!ff1vC!Ju ove abaveze

Clan 5 (e)(l)

Pmlza ornovmm obavezama navedenzm u elanu 2 ove Konvenczje, d,.zave Clanzce obaveZ1fJu se da
zabrane z da ukwu ramu dzsknmznacgu tl smm rgenzm obizczma z daJamce pravo svakome naJednakost pred
~k,ollOm bez razjzke na rasu, bo/u, tiz naczonaino ziz etnzcko porgeklo, naroCito u pogiedu u:(fvarga
ekonomskzh, socz/aimh z kuiturnzh pmva, narolzto prava na rad, na siobodan zzbor rada, na pramfne z
zadovolJavcyme u'!Jete rada, na zaftztu U JltlcCfju nezaposienostt, naJednaku Zflradu zajednak rad, na pravztnu z
zadolJolJavC!JtIi'tl nagradu

Clan 1 CERD-a Je Sl!oka 1 slobodno postavlJena zabrana dlskn.mmaCIJe kOJa prosltUJe obaveze
chzava lZnad namJele da uklJuCi oCit nenamJeran rezultat Clan 2 uspostavlJa I afirmatlvnu
obavezu da se OSlgura pnchzavanJe od strane drzavruh clllitelJa I obavezu suzddavanJa od buo



RemedIes

The Law GlOup apprec1ates th1s opporturuty to have been able to subtnlt its obsevaqtions, and
would be pleased to assIst further should the Chamber so InVite

Should the Chamber allows the Law Group standing as Amuus Cunae, the Law Group will be
pleased to subtmt Its observations regardmg remedles at a later, appropnate stage, If so InVited

State to show that such cntena not only eXisted when they were dlsmlssed, but also to show that
the grounds for then dIsm1ssal were not expressly prolliblted dlscnmmation unde1 the
Covenant, such as religiOn, or national or soc1al or1g1n
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DIana Selure
Semor Attorney
International Human Rights Law Group

Deena HUrwItz
Dltector, Bosma Project
International Human Rights Law Group



Inkvog laz11J....ovanJa, Is!dlucivanla, ograrucavanJa ill prefenranla na chsknnunatomol osnOVI Clan
2 se mnogo pleclZruJe odnOSI na prava radruka lZ Clana 5 (e)(l) Shodno tome, Pravna grupa
z'lpaza d'l CERD, prlmJenlen na clnlerucno stanle ovog slucala, uspostavlJa odgovomost drZave
za akc1le Llvno btl'> komparuJe
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Pravna grupa zapaza shJedece u veZI prImJene Clana 26 MedJunarodnog pakta 0 CIVtlrum

1 pohncktm pravlma (ICCPR)

Clan 26

S!Ja lua Stt jCdl1aka prcd ~kol1om t tmcyu pravo bez tkakve dzsknmznacye na podJednaku zaftztu
zakona U tom JmzJ/lI, ~kon mora zabramtt svaku dzsknmznacyu t ostguratt svzm lzezma podJednaku Zuspjcfnu
:::..altzltt PlOtl1J Jf;akc dZJknmznatyc, naroftto upogledtt rase, bq;e, pola,jc:rJka, ?!Jere, poltttckog zit drugog mtfgef!Ja,
naczonaillog zit JOlyalnogporyckla, zmovznskog staf!Ja, rotief!Ja tlz drugog statusa

Clan 26 ICCPR-a uspostavlla apsolutnu zabranu chsknnunacIJe I kao takav predstavlJa Jedno
nezaVlsno pravo lako svako pravllenle razhke ruJe chsknrrunatorno, pravllenle razhke predstavlla
chsktumnacIJu onda kada rule zasnovano na "razumrum I obJektlvrum krltetlJlma" (UN pak! 0

ll!Jzlnzm Zpo/z!ztkzm pravzma, CCPR Komentar, Dr M Nowak, N P Engel, str473, napomene 76 Z77)
Da 11 su tazumru I obJektlVlli krlterlJI postoJah 1993 godtne kada Ie Ltvno bus komparuJa stavtla
podnosloca 1 nJegove kolege na 11stu za cekanJe Je lZVan opsega IUtlschkcIJe Doma Ipak, Clan 26
namece ngolOznu obavezu drZavl da pokaze da tl krltenll ne samo da su postola11 kada su oru
otpusteru, vec I da pokaze da razlozl za nJlhovo otpustanJe rusu predstavlJa11 lZtlbto zabranlenu
chSktUTIill'lClJU plema Paktu, kao sto su re11gtJa, ill naclonalno ill socllalno potlleklo

Pravru hJekovl

Uko11ko Dom dopustl Pravno) grupl ucesce kao Armcus Cunae, Pravna grupa ce sa
zadovollstvom pllloZttl svole opservaclle u vezl11lekova u odgovaralucem kasrulem stachlu

Ptavna grupa CI)eru priliku da Ie bila u mogucnostl prtloZltl svole opservaclJe I sa zadovolJstvom
ce prlhvatltl da nastaVl aSlstllatl Domu ukoltko Ie on na to pozove
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Deena HU1wltZ
Duehol, PlOJekt Bosna
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DIana Sehtc
VISI pravru saradruk u
Medunarodn0l pravnol grupl



and

Addressed to

II THE APPLICABLE LAW

I SUBJECT MATTER OF SPECIAL REPORT
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OM6Y,QCMAH 3A JbY,QCKA nPABA
3A 60CHY 111 XEPl...\EfOBIIlHY

**** \) ** ** ****
SPECIAL REPORT

No 392/97

HUMAN RIGHTS OMBUDSPERSON
FOR BOSNIA AND HERZEGOVINA

1 ThIS SpeCIal Report addresses the Issue of dlscnmmatlOn and the nght to work m the fiml
Kozaraprev07 a company owned Jomtly by the State and the workers, located m NO\I\ Grad
RepubhkJ Srpska

on 6 May 1997

ha'> pre<,ented the followll1g report to Mr Radomir PaSIC, DIrector, Kozaraprev07 Nov I
Grad and to Mr Ymko KondIc, Mmister of Work, Employment and SOCIal ProtectIOn of the
Repubhk'1 St p<;ka a<; the competent government officIals wIthm the meanmg of that prOVISIOn

DlscnmmatlOn concermng the RIght to Work III Kozaraprevoz

pur<;uant to paia 6 of A1iIde V of Annex 6 of the General Framework Agreement for Peace
Il1 Bosma and Herzogovll1a,

Mr Radomlr Paslc,
DIrector Kozaraprevoz

The Human RIghts Ombudsperson for Bosma and Herzegovma,

Mr Vmko Kondlc,
Mmlster of Work, Employment and SocIal ProtectIOn

of the Repubhka Srpska

2 The basI'> tOl the Report IS the suspensIOn ancllor the dIsmIssal of fourteen members ancllor
officIal'> of the C;ocIah"t Party of the Repubhka Srpska from theIr Job~ III the fin11, Kozaraprevoz 111
NOVI Grad Twelve wele ,>uspLnded III the cour~e of Apnl 1996 and five were dIsmIs~ed on the
ha<;Is of dLcl<;lon<, I<;<;ued between 11 December 1996 and 27 February 1997 A lIst of the'>c
mdlvldud)<; I~ It'>ted m the Annex to thIS Report

3 Para 2 of A1ilcle II of Annex 6 to the General FramewOlk Agreement reads, 111. pertment
paIi, a~ follows



I

DlsknrnmaclJa u vezl sa pravom na rad u Kozaraprevozu

upucen

Ombudsman za IJudska prava za Bosnu I Hercegovmu,

OM5Y.QCMAH 3A JbY.QCKA nPABA
3A 60CHY VI XEPl.\EiOBVlHY

***
* \) ** ** ****

rEngh~hongmal! engleskl ongln11]

MJERODAVNO PRAVO

\l.lV 2 clana 2 Aneksa 6 Opsteg OkVlffiOg sporazuma, u relevantnom dlJelu gIasl

HUMAN RIGHTS OMBUDSPERSON
FOR BOSNIA AND HERZEGOVINA

dana 6 map 1997 godme

u "kladu sa "tavom 6 Clana V Aneksa 6 Opsteg okvlmog sporazuma za mlr u Bosm I
HClecegovml,

G Radomlru Paslcu,
Dlrektoru Kozaraprevoza

SPECIJALNI IZVJESTAJ
Br 392/97

G Vmku Kondlcu,
Mlmstru rada, zaposlJavanJa I socIJalne zastlte

Repubhke Srpske

uputIla Je shJedecl lzvJestaJ g Radomuu Paslcu, dlrektoru Kozaraprevoza, Novl Grad, 1

g Vmku Kondlcu, Mmlstru rada, zaposlJavanJa 1 socIJalne zastIte Repubhke Srpske kao
nadlezmm vladmlm sIuzbemclma u smlslu ove odredbe,

I OvaJ Specljalm IzvJestaJ bavI se pltanJem dlsknmmaClje 1 prava na rad u preduzecu
Kozaraprevoz, kOJc Je u rnJesovltoJ svoJml a nalazl se u Novom Gradu u RepublIcl SrpskoJ

I PREDMET SPECIJALNOG IZVJESTAJA

3

2 Osnova IzvJestaJa Je suspendovanJe lhh otpustanJe s posla cetmaest clanova 11th
funkclOnela SoclJahstIcke partlJe Repubhke Srpske IZ preduzeca Kozaraprevoz u Novom Gradu
Dvanaest Je suspendovano tokom apnla 1996 godme a pet otpusteno na osnovu odluka
donesemh lzmedu 11 decembra 1996 , 1 27 februara 1997 SpIsak oVlh pOjedmaca Je naveden u
Aneksu ovog IzvJestaJa
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Case 392/97

'1 he Office of the Ombudsperson shall consIder

(b) alleged or apparent dlsCrImmatIOn on any ground arIsmg m the enjoyment of any
of the nghtc; and freedoms provIded for m the mternatIOnal agreements lIsted m the
Appendix to thlc; Annex where such vIOlatIOn IS alleged or appears to have been committed
by the PartIes, IncludIng by any offiCIal or organ of the Parties, Cantons, Munlclpahtle:., or
any mdlvldual actmg under the authonty of such officIal or organ"

Amongst the InternatIOnal agreements lIsted In the Appendix to the Annex IS the
InternatIOnal Covenant on Economic SocIal and Cultural RIghts

4 Para 1 of Article 6 of the InternatIOnal Covenant on EconomIc, SocIal and Cultural RIghts
reads, m pertment part, as follows

"The Parties to the present Covenant recogruze the nght to work. and wIll take
appropnate steps to safeguard thIS nght "

5 Para 1 of Article 5 of the InternatIOnal Covenant on EconomIc, SOCIal and Cultural RIghts
reads, m pertment part, as follows

"NothIng In the present Covenant may be mterpreted as Implymg for any State, group or
perc;on any rIght to engage In any actIVity or to perform any act aImed at the destructIOn of
any of the nghts or freedoms recogruzed herem, or at theIr lImItatIOn to a greatel extent than
IS proVided for m the present Covenant"

III FACTS

6 Kozaraprev07 I'> a mixed owned company (state and work.ers) located In Novi Glad
(fOimerly Boc;amk! Glad) A:, of January 1996, the company employed 192 persons

7 On 3 May 1996, the Government of the Republika Srpska Issued a decree ordenng the
lemoval of Mr DragolJub Tnvanovlc from hIS pOSItIOn as DIrector of Kozaraplevol
Mr 1 nvanovlc I~ vlce-plec;ldent of the SOCialist Party of the Repubhka Srpska (heremaftcr
retcned to ac; SPRS) and a member of the Peoples Assembly of the Repubhka Srpska

8 On 1m dlSlTllsc;al Mr TrIVanOVIC was replaced ac; Onector of Kozaraprevoz by
Mr Radol11lr Paslc who at the matenal time WdS preSident of the Novi GI ad cpapter of the Serb
Demaci atic Party (hereInafter rekrred to <is SOS)

9 On g May 1996, members of the polrce force forCibly eVicted Mr Tnvanovlc from hl<.,
office m Kozaraprev07 and forbade him to reenter the premises of the company On the samt.
date MI Tnvanovlc wa<, reque:,ted to transfer all keys used In the company to the newly
appomted Oil ector IIe and four othel employeec; of the firm, were c;ubsequently arrested by the
police dnd deLuned 111 one office of the company for approXimately one hour

lOOn 25 June 1996 the Supleme Court of the Republrka Srpska annulled the decl:'lOn to
dlc;ml'>.., Mt Tllvanovlc apparentlv on the ground:, that the Government of the Repubhka Srp..,k.a
had failed to follow the correct procedures for the dlSITll:.sal of a director

Z,l{
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"KancelanJa ombudsmana ce ra7matratl

(b) navodnu iiI oCIglednu dlSknmmaclJu na bIlo kOJem osnovu prOIzI1azi IZ
uZrvanJd bIlo kOJlh prava 1 sloboda predVldel11h medunarodl11m sporazumlma navedemm
u Dodatku uz ovaJ Aneks, gdJe se tvrdl da su takva krsenja Ih sc CInI da su 1m stranc
pocmI1e, bilo od strane svamcmka III Olgana"

Medu medunarodmm "pOraZUmllTIa navedel11m u Dodatku uz ovaJ Aneks Je Medunarodm
pakt 0 ckonomsklm, socljalmm 1 kulturnllTI pravlma

4 StaY 1 clana 6 Medunarodnog pakta 0 ekonomsklm, socljalmm I kultulmm pravlma, u
bltnom dlJelU, gIasl

"Stlane ovog pakta pIlznaju pravo na rad 1 preduzece odgovaraJuce korake kako bl
obezbljedIlc ovo plavo '

5 StaY 1 clana 5 Medunarodnog pakta 0 ekonomskIm, socIJalmm 1 kulturmm pravlma, u
relevantnom dlJelu, giasl

"Nlsta sc IZ ovog Pakta ne moze tumaclu u smlslu da se podrazumlJeva za bilo kOJu
Drzavu, gmpu III pOjedmce, svako pravo kOJe zahtJeva bIlo kOJu aktlvnost III vrsenJe brIo
kakve radnJe usmJerene na krsenJe svakog prava I sIobode kOJI su oVlm pnznatl, III na
vecc oglamcenJe nego sto Je pledvldeno OVIm Paktom "

III CINJENICE

6 Kozaraplev07 Je pleduzecc 1I mjestovitom vlasmstvu (drzava 1 radmcl) u Novom Gradu
(blVSl Bosanskl Novl) Od pnuara 1996, preduzece Je Ima 192 zaposlena

7 Dana 3 maJa 1996, Vlada Repubhke Sprkse JC donlJela uredbu kOJom se nareduJe
otpustanJc g-dma DragolJuba TnvanOVIca za polozaJa dlrektora KozaIaprevoza Gdm TnvanOVIC
JC potpredsJedmk SocIJahstlcke PartiJe RepubIIke Srpske (u dalJem tekstu SPRS) I clan Narodnc
Skllpstme Repubhke Srpskc

8 Posto JC otpusten, g-dma Tnvanovlca zamlJemo na mJestu dlrektora Kozaraprevoza g-dm
Radomlr Pa<;lc kOjl Je u to vnJeme blO predsJedmk ogranka Srpske Demokratske Stranke u
Novom Gradu (u dalJem tekstu SDS)

9 Dana 8 maJa 1996 , pnpadmcI POhCIJskI11 snaga su nasllno lzbaclII g-dma Tnvanovlca lZ
llJcgove kancelanJe u Kozaraprevozu I zabramlI mu da se vratI u prostonJe preduzeca Istog
dana, od g-dma Tnvanovlca se trazllo da preda sve klJuceve preduzeca, novom dlrektoru On, I
JOS cetm zaposlena u preduzecu, su zatlm uhapsem od strane pohclje I bIlI pntvorem u JednoJ
kancelm IJI preduzeca oko Jedan sat

10 Dana 25 Juna 1996, Vrhovm sud RepubIIke Srpske Je pomstlO odluku 0 otplistanJu
g-dma Tnvanovlca, posta Vlada RepubIIke Srpske oClgledno mJe postovala pravlla postupka za
otkaz dlrcktOl a
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lIOn 8 July 1996, the Governmcnt of the Repubhka Srpska Issued a new decree reiteratlllg
the substance of Its decree of 3 May 1996

12 On 10 July 1996, some employees of Kozaraprevoz began a demonstratIOn In the firnl to
plOtest the removal of Mr Tnvanovic from Ius pOSItion and to request the ImplementatIOn of the
decIsIOn of the Supleme Court of 25 June 1996

13 On 11 July 1996 some of the demonstratIng employees were arrested and charged With
cnmmal offences Some of these employees were latel convIcted for breach of the peace
Appeals are currently pendmg In these cases

14 Dunng the cour<;e of July and August 1996, twelve addItIOnal employees of
Konl aprevoz were suspended from theIr Jobs In conjunction WIth the IntroductIOn of
dlsclplmary proceedIngs against them All twelve of these employees are membeis of the SPRS

15 Since the time of theIr suspenSIOn, all twelve of the employees subject to dISCIplInary
proceedings have been WIthout any source of Income and have not enjoyed any socIal benefits
that would normally accrue to employees m the same SItuatIOn

16 On 5 November 1996, the Supreme Court of the Repubhka Srpska annulled the decree of
8 July 1996 and Oldered the remstatement of Mr Tnvanovlc as DIrector of KozaIaprevoz The
Court requested the Govel nment to execute the Judgement wIthm fifteen days and adJurcd the
Government agamst further mterference m the management or operatIOn of the company In It<;
Judgement the Supreme COUlt of the RepublIka Srpska descnbed KozaIaprevoz as a mIxed
ownclshIp company

17 On II December 1996 Mr Radomir Paslc Issued a deCISIOn accordmg to which he
declaled that Mr Tnvanovlc was dIsmIssed from any employment, whether as DIrector 01 m
,mother po'>t m Kozaraprevoz WIth retroactive effect as of 31 October 1996

18 "mee 11 December 1996, Mr RadOlmr PaSIC has Issued declsIon~ <;Imilar to that of
11 December 1996 WIth respect to four of the workers who had prevIOli'>ly been suspended None
of thec,c deCISIOns referred to the dlscIplmary proceedmgs ImtIated agalllst the mdIvlduals
concerned

IV ANALYSIS

PrellJ1llnary ohservatlOn

19 The Ombud~person note<; that on 8 Apnl 1997, Mr Tnvanovlc filed a complamt WIth hel
Office The complamt \Nas registered on the same date under ApphcatIOn number 173/97 In 1m
complamt, the applIcant claIms that the non-enforcement of the Supreme Court deCISIon of
5 November 1996 constltute~ a VIOlatIOn of ArtIcles 6 and 14 of the European ConventIOn on
Iluman RIghts and prohibIted dl~cnmmatlon With respect to ArtIcle 6 of the InternatIOnal Covenant
on EconomIC SOCial and Cultural Rlght5 As the Ombudsper~on I~ wlTently mve,>tlgatmg that
applicant'" complamt on an mdlvidual basi", she finds It unneces<;ary to addre<;s the Is~ue~ ral~ed III

thJl apphcatlOn m the pre~ent SpeCial Report

Dl<iCl tnllnatlOl1 and the right to work

20 The Ombudsperson first observes that the apphcable law on non-dIscnmmatIOn does not
prohibit the mtroduction of dlstmctlOns between categones of persons, where such dlstmctIOns are

2-1;
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11 Dana 8 Jula 1996, Vlada Repubhkc Srpske Je dOl1lJela novu odluku sa Istlm sadrlaJcill
kao I odluka od 3 maJa 1996

12 Dana 10 Jula 1996, nckohko zaposlemh u Kozaraprevozu su poceh demonstracIJe ~
pleduzecu kako bl se protlvlh otkazu g-dma Tnvanovlca sa nJegovog polozaJa 1 da zahtJevaJ~

IZVI ~el1Je odluke Vrhovnog suda od 25 Juna 1996 I

)

13 Dana I 1 Jula 1996 , neb od zaposlel1lh kOJl su demonstnrah su uhapsem I optuzenr J
knvJ(~na dJela NekI zaposlem Sil kasl1lJe osudem za narusavanJe mIra Trenutno se odlucil]e 0'
zalbama UoVlm sIucaJevlma

14 Tokom n1Jcseca Jula I avgusta 1996, JOs dvanaest radmka Kozaraprevoza s~
smpendoval1l ~a posla u veZI sa pokretanJem dlsclphnskog postupka protlv nJlh SVlh dvanaes)
oVlh nposlemh su clanovl SPRS

15 Od momenta nJlhove suspenzlJe, oVlh dvanaest zaposlemh protlv kOJlh Je pOkrenl
dlsclplmskI postupak, l1ISU pnmah mkakve pnhode 1 msu uZlvah socIJalna pnmanJa kOla
pnpadaJu zapOSlenl111a u IStOJ sltuacIJl

16 Dana 5 novembra 1996, Vrhovm sud Repubhke Srpske Je pomstlO odluku od 8 JUll1
1996 I naredlO ponovno vracanJee g-dma Tnvanovlca na mJesto dlrektora Kozaraprevoza Su

JC zahtlJeVdO od Vlade da lZvrSl presudu u roku od petnaest dana 1 obustavlO da1.Je mlJesallJ
Vlade u upWVU lit lad preduzeca U svoJoJ presudl, Vrhovm sud Repubhkc Srpske Je 0plsao
Kozaraplevoz kao preduzece u mJesovltoJ svoJlm

17 Dana 11 decembra 1996, g-dm Radomlr PaSlC Je domo odluku prema kOJoJ Je potvrdll
da Je g-dm TlIvanOVlC otpusten sa posIa, bIlo kao dlrektor bIlo sa drugog polozaja, i
Kozarapl eV07U za I etroaktlvmm vazenJem od 31 oktobra 1996

\

18 Od II decembra 1996, g-dm Radomlr Paslc Je donoslO odluke shcne onOJ ad
11 decembla 1996 , za cetm radmka kOJl su pllJe toga suspendovam NlJedna od oVlh odluka se'
ne odnOM na dlsclphnskl postupak kOJl Je pokrenut protlV pOJcdmaca

IV .\.NALIZA

p, ethodno mz<,ljenje

19 Ombudsman zapaza da Je 8 apnla 1997 , g-dm Tnvanovlc podmo zalbu KancelanJl
Zalba JC leglstrovana Istog dana pod broJem zalbe (B)173/97 U svoJoJ zalbl, podnosllac zalb~

tvrdl da nelzvrsenJe odluke Vrhovnog suda od 5 novembra 1996, predstavlJa krsenJe clanova 6
I 14 EVlOpske KonvenclJe 0 IJudsklm pravlma 1 zabranJuJe dlsknmmacIJu u pogledu <Slana 6
MedunalOdnog pakta 0 ekonomsklm, socljalmm 1 kultumlrn praVlma Posto ombudsm
trenutno IspltUje zalbu podnoslOca na pOjedmacnoj osnOVl, smatra nepotrebmm da nazna~

probleme lZ zalbe U ovom Specljalnorn IZVjestaju

f)l!iArzmznacIja l pI avo na rad

20 Ombudsman pnJe svega smatra da mJerodavno pravo za ne-dlskrlmmaclJu ne zabranJu)
UvOdcl1Je ra7hka Izmedu kategoflJa Ilca, gdJe su te razIlke zasnovane oa predrasudama kOJI

t
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l3ased on narrow ground., that support legitimate SOCIal or pubhc polIcy anns Any such dIst1OctIOns
must hoWeVtT, also be plOportlonate to that legItImate arm Furthermore, although a Govemment
may re<,tnct the exercIse 01 even derogate from certam lights durmg public emergencies that
threaten the life of the natIon thIs power may neIther be exercIsed 10 an arbltrary manner nor
applied wIth too broad a bru~h

21 The Ombudspel son further observes that Governmental declaratIons that particular
entcrpnses or Po<;ltlon<., wIthIn those enterpnses are senSItIve for natIonal secunty reasons arc not
dcfillltlve to suppoli dlSnm.,ab from employment unless the Government establlshec;, thlOugh
objective cntella, the sen<,ltlve nature of the actiVItIes of the enterpnse at Is<;ue and prove<; that the
retentIon of an mdlvldual m a particular posItIOn WIll JeopardIse the operatIon of those senSItIve
tasks or actIVitIes

22 In the present case, Kozal aprcv07 either dIsmIssed or suspended the IndIVIduals listed In the
Annex to thIS Report wIthout respectmg the procedures establIshed under the applIcable laws That
fact, coupled WIth the fact that the mdlvlduals m questIOn are all members of one polItIcal party and
were replaced by mdlvlduals from a dlffelent polItIcal party would seem to mdlcate that dlstmctlons
were bemg dlawn and actIons taken "lolely on the grounds of the polItIcal beliefs of those who were
dl<,mls"led Futihcnnore, the dlsml~sal<; of the named mdlvIdualc; occurred several months after the
ces~atlOn of wal <;0 even were the margIn of apprecIatIOn afforded to Kozarapremoz to be
broadened to accommodate need" dIctated by a state of emergency condItIons to sustam such a
cldlm dId not obtam at the tnne ofthe dlsml"lsals

23 Accordmgly the Ombudsperson finds that the dIsmIssal or the suspenSIOn of the
mdlvldU1ls hstcd In the Annex to thIS Report by the Kozaraprevoz company constItutes prohibIted
dISCnmll1J.tIon WIth re~peLt to the lIght to work guaranteed under para 1 of ArtIcle 6 of the
IntematIOnal Covenant on EconomIc SOCIal and Cultural RIghts and thus vlolate<; ArtIcle r of
Annex () to the General hamework Agreement for Peace m Bosma and Herzegovma

Lllgar;( m( nt of! C'lPOIl'llbilln jO! the (Ol1trmentlon ofhumall nr;hf<J andjundamentalfi eedom)

24 The Omhudspcr~onnote" that the prolubitIOn agam~t clny State group or person's perfonnmg
a.ny dct aImed dt the dv-,tmctlon or unacceptable lImItation of a protected rIght 01 freedom engagc~ the
lespon<.,lblhty of the DIrector of K073raplev07, as the head of a 111lxed-owner~hlp company and the
Govemment of the Repuhhka 'irpska, as exercIsmg overSight over mIxed-ownershIp compal1le<., A"
the Ombudspcr<.,on ha<., found abm e the dismIssal or su~pen~lOn from employment of the Il1dIVIdu lis
lI"lted 111 the Annex to thl<" Report con<.,tltutes dl~cnmmatJOn concemmg the rIght to work In tIm
regdrd the OmbudspLrson tulthel notes th£1t WIth re<;pect to some of those mdlVlduab the
11l31ldgemwt of 1(0nraprcvoL u eated condItIOns that rendered It nnposslble for them to fulfil theIr
obhgdtlon" a~ employee"l ()[ to pur~ue effectIvely claIms m thIS regard

25 Accol dmgly the Ombud~pel~on find<; that MI Radomn PasIc Director uf Konrapre\ 0/
and Mr V1I1ko KondlC MIl1I"tel of Work, Employment and SOCIal PlOtectlOn of the Republtka
SI ))<;I-..a have peItonned <lch dlmed at the InnttatIOn of the above nght~ to a grecltel extent thdn 1<;
pro\ Ided lor 1Il the relcvdnt II1t<:( natIOnal human lIghts m<;trument<, They have theretore acted 1Il

contldventlOl1 oj para I of Altlcle 5 of the IntcmatJOnal Covenant on EconomIC SOCIal dnd
CultLllll Rlght<; and thereby of Article I of Annex 6 to the General FramewOlk Agrt,ement

V CONCLUSIONS

26 The Ombudspelson concludes that the dIsmIssal or the suspenSIOn of the mdIvIduals h..,ted
111 the Annex to thIS Report constItute prohIbIted diSCIImll1atIOD WIth respect to ArtIcles 6 and 5 of
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poddavuJu cliJevl socIJalnc III Javne pohtIke Ove raziIke, moraJu, medutlm, bItt u skladu sa
lakoOltllTI uhcl11 Daljc, lako Vlada moze da SUZI pnmJcnu III cak IskIJUCI odredena prava za
VflJeme op~te opa')nostI kOja pflJett ZIVOtu nacIJe, ovo se pravo ne mozc pnmJenJlvatI arbltrerno
mtl pUmljel11tl presIloko

21 Ombud::.man Je daIJe 1111slJenJa da odluke Vlade da su po]edma predu7eca III pOIOZa]1 U
tIm pleduzcCll11a oSJetI]IVI IZ ra710ga naclOnalne slgumostI, ne mogu defimtIvno podrzatl otkazc
za posIa OSlin ako Vlada ustanovI, na osnovu obJektIvnog kntenja, oSJetlJIvu pnrodu poslova
p1eduzeca 1 dokaze da ce zadlZaVanjc pOjedmca na odredenom polozaJu UgrozItI vrsel1Jc oVlh
o::'JetlJlvlh zadataka tIl akttvnostl

22 U ovom slucaju, KOzataplevoz Je bIlo otpustIla IiI suspendovaIa pOJedmce nabroJane u
Aneksu ovog rzvJe~taJa bez postovanJa postupka ustanovlJenog mjerodavnIl11 pravom Ova
Cllljel11Ca, zajedno sa cm]e11lcom da su OVI pOjedmcI SVI clanovl jcdnc pohtlcke stranke I
zamlJenJc11l pOJedmclma lZ druge poiItIcke stranke govon da su napravlJcnc razhke, a radlJc
poduzete IskljuCIVO na temelJlma POhtlcklh uVJerenJa omh kOJI su otpustem DalJe, otka71
Imenoval11h pOJedmaca su nastuplh nekoItko mJesecl nakon prestanka rata, tako da cak 1 kada bl
se malo razumlJevanJa prema Kozaraprevozu moglo prosmtI na pnlagodenc potrebe usljed stanJa
opasnostl, USIOVI kOJl bl podrZah takvu tvrdl1ju, msu postojah u vrIJeme otkaza

23 Plema tome, ombudsman nalazl da otkaz lIt suSpenZIja pOJedmaca navedemh u Aneksu
ovog IzvJeStaJa od shane p1eduzeca Kozaraprevoz predstavlJa zabranJenu dlsknmmaC1JU
postovanJa playa na lad garantovanog pod stavom 1 clana 6 Medunarodnog pakta 0

ekonomskl111, socljal11lm 1 kultUffiIl11 plavlma te na taJ nacm krSI clan 1 Aneksa 6 Opsteg
ok.vlrnog sporazuma za mn u BOSI1l 1HercegovIm

Odgovornost za kl sel1je ljudsklh p' ava I osnovmh sloboda

24 Ombud<;l11al1 zapaza da zablana uSITlJcrcna protlV svake Dlzavc, grupe III hca kOJa vr::,e
bllo kOJu ladnJu u<;mJerenu na UJ11stcnJe lIt nepnhvatljlvo suzenJe prava lIt sloboda poviaci
odgovomost dn ektora Kozal aprevoza, kao sefa preduzeca u mjeSovItom vlasmstvu, I Vlade
Rcpubhkc Slvske da JC Izvrsiia propust prema preduzeclma u mjeSovltom vlasmstvu Prema
gore lznesenom" otkaz lIt !:>uspenzlJa sa zaposlenja pOJedmaca navedemh u Anebu ovog
IzvJe~taJa pred')tavlJa dlsknmmaclJu u pogledu prava na rad U tom smlslu, ombudsman dalJe
zapaza da JC za neke od zaposlemh, uprava Kozaraprevoza stvonla uslovc kOjl su Ih
onemogucavah da Ispune sVOJC obavc7e kao zaposlem 111 da efektlvno ostvare svoJe zahtJeve u
vezl s tIm

25 Plcma tome, ombudsman nalazl da su g-dm Radomlr Paslc, dlrektor Kozaraprevoza, I g
dm Vm1.o Kondle, MmI::,tar rada, zaposlJaval1ja 1 socIJalne zastlte Repub1lkc Srpske, vrsIlI radl1Je
ll<;ITIJerene na oglal11cenJe navedemh prava U slrem obnnu nego sto Je predvldeno odgovaraJuclm
mcaunalOdl11m mstrumentlma 7a IJudska prava am su stoga postupah u suprotno<;tI sa stavom 1
clana 5 Medunarodnog pakta 0 ekonomskIm, soclJalmm 1 kulturmm pravlma, 1 u veZl s tnn, sa
clanom I Aneksa 6 Op<';teg OkVIlTlOg sporazuma

V ZAKLJUCAK

26 Ombud"man zakljucuJe da otkaz IiI suspenzIJa pOJedmaca navedemh u Aneksu ovog
17vJestaja pred<;tavlJa zabranJenu dIsknmmacljU U smlslu clana 6 1 5 Medunarodnog pakta 0
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the InternatIOnal Covenant on EconomIc, SOCIal and Cultural RIghts and thus of ArtIcle I Vi

Annex 6 to the General Framework Agreement

VI RECOMMENDATIONS OF THE OMBUDSPERSON

27 In accordance wIth para 6 of ArtIcle V of Annex 6 to the General Framework Agreement
fO! Peace, the Ombudsperson recommends that the foHewmg actIOn should be taken on or before
30 May 1997

Mr Vmko Kondlc, MInister of Work, Employment and SOCIal ProtectIOn of the RepublIka
Srpska and Mr RadomIr PasIc should contact the Ombudsperson to arrange a meetmg to dISCUSS
the followmg matteIs

(a) the resolutIOn of the cases of the mdIviduals whose names are lIsted m the Annex to thiS
SpeCIal Report, by remstatmg them m theIr former Jobs or provIdmg appropnate
compensatIOn for the loss of theIr lIvelIhoods, and

(b) the means by which the nght to work wIll m the future be guaranteed to all public
employees on a non-dIscnmmatory basIS, m accordance WIth the reqUIrements of Annex 6
of the General Framework Agreement

Dr Gret Haller
Ombudsperson
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ekonomsknTI, sOClJalmm 1 kultulTIlm praVlma te na taJ naem <Slana 1 Aneksa 6 Opsteg OkVl1110g
sporazuma

VI PREPORUKE OMBUDSMANA

27 U ~kladu sa stavom 6 elana 5 Aneksa 6 Opsteg OkVllTIOg sporazuma za O1lf, ombudsman
preporucuJe da se pleduzmu slJedecI koracl najkasnlJe do 30 maJa 1997

G-dm V mko Kondlc, Mmlstar rada, zaposlJavanJa I socIJalne zastlte Repubhke Srpske I

g-dm Radomlf Paslc tleba da stupe u kontakt sa ombudsmanom da bl dogovonh sastanak na
kOJem bl se razmatlala sljedeca pltanJa

(a) fJesenJe slueaJeva pOJedmaca elJa Imena su navedena u Aneksu ovog SpecIJalnog
lZVJcStaJa, tako sto ce lh vratlu na ramJe poslove III obezbjedltl odgovaraJucu
kompenzaclJu za gubltak nJlhovlh domova, I

(b) sledstva kOJlma ce se pravo na rad ubuduce garantovatr SVlm Javmm radmcnTIa, na
nedlsknmmaCljskoJ osnovl, u skladu sa zahtjeVlma Aneksa 6 Opsteg okvlrnog
c;porazuma

(potplsano)
Dr Gret Haller

ombudsman
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DODATAK

r::;pLSak w!>pendova11lh ladlllka u mJesecuJulu 1996 I protTv kOJlhJe poklenut dlsclpbm/u
PO<;tllpak u avgu'ltu 1996

Slmo ZGONJANIN, roden 1 novembra 1950
Mllo~ JANJIC, roden 11 marta 1960
LJilJana GAflC, rodena 13 oktobra 1963
Dlagojla VUJANOVIC lOdena 21 septcmbra 1953
Nada ZGONJANIN, rodena 9 Januara 1953
Radomlr SURLAN, roden SnepomatoC
Mlro"lav STANKOVIC, roden 19 novembla 1963
Mladen SMILJANIC, loden 11 novembra 1969
RaJko SLJOKAVICA, rodena SnepoznatoC
Rado!>lav KUKAVICA, roden 28 oktobra 1961
Mlroslav JANJIC, roden 18 Juna 1964
Boro CVIJIC, roden 15 novcmbla 1947

Splwk otpuste11lh radmka IZ preduzf:.ca

DtagolJub TRIVANOVIC otpusten I 1 decembra 1996 sa retroaktlvmm vazenJem od
3 I oktobla 1996
Milko SURLAN otpu~ten 11 decembra 1996 sa letroakttvmm vazenJem od 9 Jula 1996
MIlo,; JANeIC, otpusten 11 decembra 1996 sa retroaktlvmm vazenJem od 18 Juna 1996
LJIIJana GAllC otpu~tena 25 decembra 1996
Dt<lgoJla VUJANOVIC, otpustena 27 febmara 1997

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
·1
I
I
I
I
I

A

I
2
3
4
5
6
7
8
9
10
11
12

B

1

2

3

4
5

Case 392/97

ANNEX

LIst of employees suspended m the course ofJuly 1996 and agamst whom dIsclplznary
proceedzngs we} e zntroduced m August 1996

SIIDO ZGONJANIN, born on November 1950
MIlos JANJIC, born on 11 March 1960
LJI~ana GAJIC, born on 13 October 1963
DragoJla VUJANOVIC, born on 21 September 1953
Nada ZGONJANIN, born on 9 January 1953
Radomlr SURLAN, born on (unspecIfied)
Mlroslav STANKOVIC, born on 19 November 1963
Mladen SMILJANIC, born on 11 November 1969
Ra]ko SLJOKAVICA, born on (unspecIfied)
Rado&1av KUKAVICA, born on 28 October1961
Mlroslav JANJIC, born on 18 June 1964
Boro CVIJIC, born on 15 Novemberl974

LEst ofemployees dIsmIssedfrom the company

Drago1Jup TRIVANOVIC, dIsmIssed on 11 December 1996 wIth retlOactlve effect as
from 31 October 1996
Mirko SURLAN, dIsmIssed on 11 December 1996 wIth retroactIve effect as from 9 July
1996
MIlos lANCTC, dIsmIssed on II December 1996 WIth retroactive effect as from 18 June
1996
L]lIJana GAllC dismIssed on 25 December 1996
DIagoJla VUJANOVIC, dIsmIssed on 27 February 1997
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