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ROMANIA - Pierce Atwood Dehverables
12/03/1998

General
1 EdIts for the InceptIon Report 11/07/1995
2 Insert to OptIOns Report 01/05/1996
3 RevIsIons to SectIOn V of OptIOns Report 02/23/1996
4 Draft Whitepaper and OutlIne on Electncity Sector 03/06/1997

CompetItion
PPA
5 OutlIne ofProposed Power Purchase Agreement Terms for

RENEL
6 Memo - Power Purchase Agreements 09/17/1998
7 Memo - Nuclear Power Purchase Agreement 09/25/1998
8 Memo - Model Power Purchase Agreement 10/07/1998
Restructurmg
9 Letter to M NIcolescu re RENEL 09/10/1997
10 Memo - QuestIons on RegulatIon m Other European Umon 10/06/1997

CountrIes
11 Memo - Intenm Romaman Regulatory Agency 08/03/1998
12 Memo - CreatIOn of Regulatory Body Through Mmistry or 08/05/1998

Government Order
Work Plans
13 Memo - Documents Needed to ProVIde ASSIstance 06/03/1998
14 Draft Outlme of ASSIstance 06/04/1998
15 Follow-Up Work on Draft OutlIne of ASSIstance 07/23/1998
16 Letter to N LIClU re MImstry and PPA 08/21/1998
17 Memo - Status of Pendmg Tasks, PotentIal Future Tasks 09/10/1998
Energy Law
18 QuestIons and Comments on Draft Romaman Energy Law 10/1997
19 Draft - Romaman Electncity Law (see below) 08/14/1997
20 Draft - Romaman ElectrICIty Law -12/1997
21 QuestIOns on RegulatIOn m Other European Countries 12/01/1997
22 Letter to Rodica DimItrlU re Concerns WIth Fmal Ordmance n!a
Ordmance
23 Letter to J Constantmescu re SuggestIOns to Draft Decree 12/18/1997
24 Draft Notes re Ordmance 07/02/1998
25 Draft - Ordmance to ProVIde Implementmg Structure for the 07/21/1998

Romaman Energy CommISSIOn
26 Draft - Ordmance to ProVIde Implementmg Structure for the 07/21/1998

Romaman Energy Agency
27 Explanatory Notes to Draft Ordmances on CreatIOn ofa 07/21/1998

Romaman Energy CommISSIOn!Agency
PresentatIOns
28 Creatmg the Legal BaSIS for the Restructured RomanIan Power 03/1996

Sector - Power OptIons Study
29 Impact of Regulatory Reform and Industry 04/1998

Restructunng on the Electric UtIlIty Industry m the U S
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Trip Reports
30 Mmlstry/RENEL Meetmgs - August 1997 09/03/1997
31 Draft Decree/RENEL/Mlmstry Meetmgs 12/11/1997
32 Meetmgs re Status of MISSIOn and Developments 10 Romama 06/08/1998
33 Meetmgs re Re-Structurmg, Regulatory Body, Draft Ordmance 07/30/1998

and the General SItuation
34 Meetmgs re Pnvatlzatlon Contracts 10/26/1998
35 Meetmgs re Follow-up and ConclusIOn ofPnor Activities 12/12/1998
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not have a sour taste m theIr mouths

next phase

partIes (such as Mimstry ofIndustry, MImstry ofFmance, RENEL), to explam why certam

3

Wayne MikutOWICZ

MEMORANDUM

John Gulliver

November 7, 1995

FROM:

DATE:

TO:

1 Some of the commentary from the Romaruan counterpart team IS cntlcal of the

Wayne,

PIERCE, ATWOOD, SCRIBNER,
ALLEN, SMITH & LANCASTER

ATIORNEYS AT LAW
ONE MONUMENT SQUARE PORTLAND MAINE 04101 1110

207f773.Ml\ - FAX 2071713-3419

Here are a few addItIonal thoughts as we finalIze the Inception Report and head mto the

Per our call, attached please fmd the "punchhst" ofedIts for the InceptIOn Report

the next phases of the project In other words, I thmk that you need to become a rovmg

ambassador ofsorts In order to keep the process on track and make sure that the Romamans do

fully In accord With therr expectatIOns and WIll be more reluctant to cooperate and partICIpate In

not made, these vanous agenCIes WIll not understand why the reVIsed InceptIon Report IS not

wIll not be made Would It be WIse for you to spend tlffie meetmg WIth and talkmg to these

changes were made and why certam changes were not made I am concerned that If thIs effort IS

InceptIOn Report, and many of the changes that some of the Romaman reVIewers have suggested
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2 Would It be helpful If the US components of the team could have a meetmg m early

December to focus on what needs to be accomplIshed III the next phases for the OptIons Report,

to IdentIfy what addItIOnal mfonnatlOn needs to be obtamed, to assIgn tasks among the team, and

to set Intenm and final dates for productIOn ofdrafts of the OptIOn Study Ifproperly planned In

advance, I tlunk such a meetIng, for no more than a day, could be very beneficial for us all I

recogmze you are m San FrancIsco, but given Alan's locatIOn m WashIngton, Ellen's move to

WashIngton, DIana's locatIOn m Atlanta and our locatIOn m Mame, does It make sense to have

the meetmg Ill, say, Bechtel's Washmgton offices? I leave thIS Issue entIrely III your discretIon

but tlunk that some sort of plannmg seSSIOn 'vould help us m t.he next stage of the' project

Let me know Ifyou have any questIOns or comments regardIng the enclosed Thanks for

your VarIOUS faxes

HUL 30919 1DOC

77 WINTHROP STREET - AUGUSTA MAINE 043305552 - 207/622~3lI



Followmg up on our vanous conversatlons and the wntten comments receIved from

Report (gomg to legal Issues) are as follows

• tOE ofP_5 - change "a general study" to "an OPPOrtunIty study",

RENEL and the varIOUS mirustnes, the Items we agree should be changed m the draft InceptIOn

MEMORANDUM

W MlkutOWlCZ, L MIhal

Bechtel-Romama - Punchhst changes to draft InceptIOn Report

J Gulhver/C Connors

November 7, 1995

FROM:

"AddItIOnally, after the mitial draft of this report, on October 25, 1995, Cabmet DeCISIOn no
592 of 1993, as modIfied by Cabmet DeCISIOn no 761 of September 26, 1995, sets forth

NOTE LUCIen, you have suggested that we change all our references from governmental
deCISIOns to cabmet deCISIons We have done so throughout We note, however, that the
translatIon of the MOl's comments Wayne faxed to us refers to "governmental declSlon
(GD)" See, e g, theIr first comment on 623/1993 LUCIen, please adVIse Wayne If what we
have done IS not correct

PIERCE, ATWOOD, SCRIBNER,
ALLEN, SMITH & LANCASTER

ATIORNEYS AT LAW
ONE MONUMENT SQUARE POR11AND MAINE 04101 1110

207f173.641l - FAX 207m3 3419

RE:

TO

• p 4, II A 1, 2d paragraph - change the second sentence to "As With RENEL proJects,
however, If a non-RENEL entity (IPP or self-generator) sought to buIld a new generation
proJect, Cabmet DeCISIon no 623 of 1993 on fuel use would prombit "

• The lIst ofdocuments at the end of the report should be altered as m LUCIen's e-maIl to
Wayne and us We have double-checked references and attach a revIsed lIst ofdocuments

DATE:

• top of p 5 - add the follOWIng after the last sentence III the top carryover paragraph
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W MtkutOWlCZ, L MIhal
Page 2
November 7, 1995

provIsions relatmg to approval of regulatIons regardmg procedures to orgaruze bids In the
field of mvestments Under the regulatory scheme provided for under these CabInet
DecIsIOns, bIds are organIzed for Investments totalIng over 500 IDllhon leI, InternatIOnal bIds
may be organIZed for Investments totalmg over 12 bIlhon leI"

NOTE LUCIen, please reVIew our summary ofyour comments

• P 5, II A 3, second sentence - change to "There are SIX Cabrnet DeCISIOns on pncmg
(4511994, 206/1993, 179/1993, 418/1993, 380/1993, 77611991) "

• P 5, II A 3, last sentence, last clause - change "and there are no substantive grounds proVIded
In any law or decree to support " to "and there are no substmltIvt' grolJnd~ proVided m any
law or Cabmet DeCISIOn to support "

• p 5, II A 4, second sentence - change to "(See also ArtIcle 135(5) of the ConstItutIOn, whIch
prOVides )"

• p 5, II A 4, second paragraph, first sentence - change to "The Cabmet DeCISIon creatIng
RENEL "

• p 6, second paragraph - delete "mformal"

• p 6, thIrd and fourth paragraphs - change the references to "government declSlon 846/1994"
and "government deCISion 23611994" to "Cabmet DeCISIOn 84611994" and "CabInet DeCISIon
23611994 "

• p 6, third paragraph, first sentence - NOTE - the MOl doesn't lIke our parenthetIcal
defmltIon of S A s as "state-owned commerCial operatIons," saymg that "State-owned
operatIons do not eXIst" They would lIke to call these "commercIal compames," set up
under Law 15/1990, With "partial" state capItal and "engaged In the pnvatlzatlOn process," as
opposed to "commerCial comparues" set Up under Law 31/1990 With pnvate capItal LUCien,
what IS the correct reference')

• p 6, fourth paragraph, first sentence - change reference to "ordmance 4111995" to "Cabmet
Orchnance no 41 of 1995 "

NOTE LUCIen In lIght of your e-mail, we are confused as to the status of thIS law Please
clanfy WIth Wayne on thIS

77 WINTHROP STREET - AUGUSTA MAINE 043305552 - 207/622-{j3I1
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W MIkutOWICZ, L MIhal
Page 3
November 7, 1995

• P 7, end offirst paragraph - change the last sentence to "There are, however, certaIn
sigruficant legal Impednnents that affect pnvate mvestment ill the electnc sector, as
explamed below"

• P 7, B 1, fIrst sentence - change the term "real property" to "land"

• p 7, Blend of first paragraph, add the cIte "See DeCISIon no 831 ofMarch 25, 1994
(Supreme Court of JustIce, CIVIl SectIOn), publIshed m the legal reVIew "Dreptul" no 2 of
1995 "

• P 7, bottom paragraph, thud sentence - change- to"ArtIcle 135 mdicates that "waters WIth
hydropower aVaIlabIlItIes" are malIenable "

NOTE LUCIen Should we add or change anythmg else at the bottom ofthe page about
what's patnmony and what's malIenable? The MOr says that several consitItutIOnal court
deCISIOns m analogous SItuations show that the whole patnmony ofRENEL belongs to the
pnvate domam (MOr comments p 2) Is thIs correct (despIte the RENEL counselor's
comments to us WhICh suggested that not all RENEL's assets mIght be conSIdered alIenable)?

• p 8,2d paragraph - NOTE LUCIen Is the 6 2% surcharge IS stIll there or not? We thmk It
IS, but are not sure

• p 8, 2d paragraph - change CIte of"(ordmance 70/1994)" to "Cabmet Ordmance no 70 of
1994) "

• p 8, B 2 - change this sectIOn to the followmg

"Although concessIOns for state assets (mcludmg land) for hmited terms (e g 20 years) are
allowed under ArtIcle 135 of the ConstItutIOn, see also Law no 15 of 1990, there IS no law
speCIfically regulatmg how such conceSSIOns are awarded, and by whom, In the electnc
sector A general Cabmet DeCISIon on conceSSIOns (no 1228 of 1990) IS deSIgned more for
shops, and would be dIfficult to apply m the electncal context SpeCIfIc conceSSIOn laws or
regulatIOns, however, have been enacted In other contexts (e g , Cabmet Ordmance no 30 of
1~5 regardmg the ConceSSIOns for Roads, provIdmg a 49 year term), and there IS a speCIfIc
concessIOn law m the 011 sector that may prOVIde gwdance "

77 WINTIlROP STREET - AUGUSfA MAINE 043305552 - 207f622~311 1
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W MIkutOWICZ, L MIluu
Page 4
November 7, 1995

• P 8, B 3 - NOTE the MOJ also mentIons a "stamp tax" LUCIen how sIgmficant IS tlus IS as
an Impediment to access? Is tlus the 10% fee we've already talked about ln the report?
Please clanfy With Wayne

• p 10, first full paragraph, first bullet - after "Does not guarantee gnd access by thIrd party
generators" add "(but does not expressly deny access, eIther),"

• p 10, thIrd paragraph - change to "A recent order of the MOF (519/1995) has establIshed the
pnce to be prod "

• p 14, last paragraph - MOJ says that at least the translated verSIOn ImplIes that RENEL, an
R A IS aJomt stock company, which It IS not Is thiS pomt danfied by deletmg the word
"other" from the last sentence? You rmght want to check With NERA, who wrote thIS
sectIOn

ADDITIONAL NOTES

MOl says that the draft law analyzed IS from March 1995 and outdated, so the analysIs IS
"completely dIstorted" (MOl comments, p 1) If there IS a more recent draft and If It IS dIfferent
ln any matenal aspects from the March, 1995 draft, we'd be happy to reVIew and comment If the
newer draft IS aval1able ill EnglIsh

MOl asks that the "conflIct oflaw created by the Plan Contract between EDF and the French
Government untl1 now" be mentIOned (MOl comments p 4) - We tlunk tlns may be a translatIOn
Issue - ''junsdictlOn'' translated as "law" We thmk thIS can be clanfied by addmg the followmg
to the sentence they are commentmg on (p 21 of the draft report, last full paragraph, first
sentence)

" wIDch may also create ]unsdictIOnal conflIct m the sense that the regulator and
operator become merged mto one entity "

HUL 30914-1 DOC
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LIst of Documents (amended 11/07/95)

The Romaman ConstItutIon of 1991

Law no 65 of 1995 on the Procedure of ReorgaruzatIOn and JUdICIal LIqUidatIOn
Law no 55 of 1995 on AcceleratIOn of the PnvatizatIOn Process
Law no 66 of 1993 on the Management Contract
Law no 105 of 1992 on InternatIOnal Pnvate Law RelatIOnslups
Law no 66 of 1992 on Grantmg ofIncentIves to Attract ForeIgn CapItal In the

FIeld ofExplOltatIOn and ExploratIOn of 011 and Gas DepOSIts
Law no 58 of 1991 on PnvatIzatIon
Law no 35 of 1991 on ForeIgn Investment (as amended by Law no 71 of 1994)
Law no 33 of 1991 on BankIng ActiVIty
Law no 31 of 1991 for Approval of the National Bank Statute
Law no 18 of 1991 on Land
Law no 11 of 1991 on UnfaIr CompetItlOn
Law no 10 of 1991 on Pubhc FInances
Law no 31 of 1990 on Tradmg Comparnes
Law no 29 of 1990 on Settlement ofAdImrustratlve DIsputes
Law no 26 of 1990 on CommercIal RegIster
Law no 15 of 1990 on ReorgaruzatIon of the State Uruts as Autonomous Regies

and Tradmg CompanIes
Law no 8 of 1980 on Investments
Law no 8 of 1974 on Waters

Draft EnvIronmental Law

Draft of the Law on ProtectIon ofCompetItIOn

Cabmet Ordmances

41 of 1995 on RatIficatIOn of the Guarantee Agreement between Romarua and the
InternatIOnal Bank for ReconstructIOn and Development, SIgned at
Washmgton on August 29, 1995 (project ofRehabIhtatlon and
ModerruzatIOn of the Energy Sector of Romarua)

13 of 1995 regardmg Some Measures for AcceleratIOn of the PnvatlzatIOn Process
of the Autonomous Regies and of the TradIng Comparues Wlth MaJonty
State Owned CapItal, as well as for Improvmg the FmancIal DIsclplme
and the Payments ill Economy

70 of 1994 on Profit Tax
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29 of 1994 regardmg the EstablIshment and UtlhzatIon of the SpecIal Fund for the
Development of the EnergetIc System

13 of 1994 regardmg ModeratIon ofthe InflatIon Through ExtensIOn of
ApplIcatIon ofthe Supplementary Tax on the Fund of Salmes

15 of 1993 regardmg Some Measures for Restructunng ofthe Autonomous
Regles ActIVIty (as amended by Cabmet Ordmance no 3 of 1994)

Cabmet DeclSlons

221 of 1995 regardmg OrgamzatIOn and OperatIOn of the NatIOnal Agency for
Mmeral Resources

216 of 1995 for Approval of the RomanIan Development Agency By-laws
212 of 1995 regardmg Establishment ofa SpeCIal RegIme for Economic-Fmancial

SupervlSlng of Several Autonomous Regles and Tradmg CompanIes With
MaJonty State Owned CapItal

846 of 1994 regardmg Establishment of Tradmg Comparues Through
Reorgamzatlon ofCertam DIVISiOns ofRENEL

500 of 1994 regardmg ReevaluatIOn and ModIficatIOn of the Assets
425 of 1994 regardmg Approval of the RegulatIOns for Supply and Use of

Thermal Energy
263 of 1994 regardmg Approval of the MethodologIcal RegulatiOns concermng

the SelectIOn of Managers and Appomtments of Managers for
Autonomous Regles

45 of 1994 to Modlfy and Supplement the Cabmet DeCISIOn no 206 of 1993
regardmg Some Measures for ContmuatlOn ofPnces and Tanffs
LIberalIzatIOn

623 of 1993 on OrgamzatIOn ofthe ActIVIty ofApproval ofFuel and Energy Use
592 of 1993 on Approval of the RegulatIOns regardmg the Procedures to Orgaruze

BIds m the Fleld ofInvestments, as amended by the Cabmet DeCISIon no
761 of September 26, 1995 and republished on October 25, 1995

418 of 1993 regardmg Some Measures for EstablIshment ofthe Pnces, Tmffs and
RoyaltIes for 011 and Natural Gas Extracted and Sold m Romama

380 of 1993 to Supplement and ModIfy the Cabmet DeCISIon no 299 of 1993 on
the Tax on the Fund of SalarIes

236 of 1993 regardmg Approval of the RegulatIOns for Supply and Use of
Electncal Energy

206 of 1993 regardmg Some Measures for ContmuatIOn ofLIberahzatIOn of
Pnces

179 of 1993 regardmg the Estabhshment of Pnces and Tanffs for Some Produces
and ServIces for Populatlon, whIle Cuttmg-offthe SubventiOns from the
State Budget

322 of 1992 regardmg EstablIshment of Tradmg CompanIes by Spmmng-Off
Certam ActIVItIes from RENEL
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195 of 1992 to ModIfy and Supplement the Cabmet DecIsIon no 1199 of 1990
regardmg the EstablIshment ofRENEL

776 of 1991 regardmg the Pnces and TarIffs Consequently to the New SItuation
of the Romarnan Currency

1326 of 1990 to Supplement the Cabmet DeCISIOn no 1199 of 1990 regardmg the
EstablIshment ofRENEL

1228 of 1990 for Approval of the Methodology ofConcessIOns and Rental
Contracts

1199 of 1990 regardmg EstablIshment of RENEL
73 of 1990 regardmg Certam Measures to Mamtam the StabIlIty of the ElectncIty

System

Decrees

276 of 1973 on TaxatIon of the Income Gamed In RomanIa by ForeIgn Persons

HUL 30864-1 DOC
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Comments

pomts We look forward to dIscussmg these and related Issues at our meetIngs next week

reqUIrements for the power sector, With suggested modIficatIOns to the most recent draft

current legal bamers to the ImplementatIOn ofeach of the four models dIscussed m the Report

W MI1rutOWICZ, D DePmto, E Moran, A Townsend, J Stem

Bechtel - Romama PIerce, Atwood Insert to OptIOns Report

MEMORANDUM

J GullIver, C Connors

January 5, 1996

PIERCE, ATWOOD, SCRIBNER,

ALLEN, SMITH & LANCASTER
ATIORNEYS AT LAW

ONE MONUMENT SQUARE PORTI.AND MAINE 04101 1110
207n73-Mll - FAX 207m3 3419

The matenals set forth below follow up on our dIScussIons regardmg our draft msert to

TO.

Tlus Report exammes four sector models (1) the Status Quo (vertIcal mtegratIon), (2)

Electncity Law Please note the questIons we have mcluded In footnotes for the team to ponder

the OptIons Report ConsIstent With our conversatIOns and the outlme, the InSert addresses (A)

(status quo, smgle buyer, open access and competItIve), and (B) general polley and legIslatIve

Smgle Buyer, (3) Open Access, and (4) CompetItive The legal Issues relatmg to each model

base case and dIfferent models proposed and are not mtended to be cntIcisms but dIscussIon

These questIons have occurred to us as we have tned to descnbe the dIfferent legal Impacts of the

RE'

FROM:

DATF~
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W MI1rutOWICZ, D DePmto,
E Moran, A Townsend, J Stem
January 5, 1996
Page 2

overlap sIgmficantly Very generally, the more competItIve the model chosen, the more change

needed With current laws (Note that references to such changes means changes from the current

laws m effect, and not deViatIOns from any draft Electncity Law The latest draft Electncity

Law IS dIscussed lifra, SectIOn B )

Whatever model IS chosen, fundamental change should be made to the current legal

framework to make regulatory control over the sector more open and defined and to assure

achIevement of the stated goals of the GOR for the electnc power sector From a legal

perspectIve, moreover, the addItIOnal changes reqUired In creatIng any new model, mcludmg a

fully competItIve model, are not so complex or dIfficult that they should be consIdered a factor m

determmmg whIch model to choose The selectIOn ofa model should be based on consIderatIOns

ofwhat IS best for Romania and not on the eXIstmg or future legal framework necessary to

Implement the deSIred structure for the mdustry, laws should be a tool to Implement the GOR's

chOIce, not an ImpedIment to that chOIce

The gIant step In reformmg the electrIcal sector Will occur m creatmg the open,

accessIble, regulanzed admImstratIve and legal procedures necessary under any of these models

An mdependent regulatory body, engaged m pnncipled, predIctable and reViewable decisIon-

makIng, pursuant to establIshed substantive standards, IS a goal under any model LikeWise, a

clear system of commerCial laws permIttmg a stable Investment clImate IS necessary to the extent

pnvate capItal mvestment (eqUity or debIt) IS an element under any model
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W MIkutOWlCZ, D DePmto,
E Moran, A Townsend, J Stern.
January 5, 1996
Page 3

A BarrIers to Each Model III EXIsting Law

1 The Status Quo

Even IfRomama were to contmue With Its eXIstIDg structure -- a vertIcally mtegrated

monopoly -- some changes m the law would be helpful to standardIZe conduct, ensure

predIctable results, create transparent admImstratlve and regulatory processes, and strengthen the

mvestment clImate

There are four core legal areas that should be addressed With respect to any model

chosen

• enablmg legIslatIOn - the electnc law should clearly set forth the authonty pursuant to
wInch the structure for the sector operates and should defme the general parameters of
that structure,

• regulatory authonty - the law should provIde for an mdependent regulatory authonty,
wInch must follow clearly expressed substantIve cntena and functIon m an open,
predIctable and revIewable manner,

• commercIal and mvestment structure - If pnvate mvestment IS a goal, laws dealmg
With commercIal and mvestment Issues should facIlItate such mvestment, and

• antImonopoly control - IfcompetItIOn IS a goal, the law must set up a mechamsm by
wInch the government can deter and stop partIcIpants m the sector from obtammg
monopoly control and engagmg m antI-competItIve behaVIor

Each of the four models dIscussed m the report has dIfferent needs relatIng to each of

these four cntIcal areas ofthe law, and some models need more legal development m certaIn of

these fields than others

WIth respect to the Status Quo
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W MikutOWICZ, D DePmto,
E Moran, A Townsend, J Stem
January 5, 1996
Page 4

• the eXlstmg practIces are, to some extent, not clearly defined and authonzed m the
law ThIs problem IS descnbed more fully m the InceptIon Report For example, the
role of mdependent power producers ("IPPs") (If any) IS not treated - does RENEL
have to buy therr power or not? The substantive cntena by whIch pnces are set also
do not appear clearly m the law How new capacIty IS obtamed and lIcensed IS
unstated Current practices, mvolvmg rate-settmg negotIatIOns WIthOut publIc reVIew,
could be opened up by establIshIng standard cntena to be revIewed publIcly, and
culrrunatmg m a reasoned, wntten deterrnmatIOn

• regulatory authonty IS not clearly dIstmgUlshed - the roles of the MImstry of Industry
and Trade, the MmIstry ofFmance, and other governmental partIcIpants are not
expressly set forth m any law The degree of revLewabLILt"j ofany declSlons thCy
make IS unclear due to the lack ofsubstantIve cntena m the law by whIch therr
actIOns should be gauged and by the lack ofa reqUIrement for reasoned, wntten
orders

• those aspects ofcommerCIal and mvestment laws currently needmg reVISIon are more
fully descnbed m the InceptIon Report As Just two examples, to encourage pnvate
mvestment, ownershIp and currency Issues should be resolved Can Romaman
corporatIons WIth maJonty foreIgn ownershIp own land? If not (as appears to be the
case), then conceSSIOn laws must be developed to permlt concessIOnmg ofreal
property mterests for power plant development purposes Can Romaman real property
be mortgaged to a foreIgn mvestor, or does the bar on foreIgn ownershIp affect thIs
nght? If so, then laws provldmg other forms ofsecunty mterests acceptable to
mvestors must be promulgated Those electnc assets whIch constItute alIenable
patnmony and those assets which constItute mallenable pubhc property must be
c1anfied Tax surcharges on foreign mvestment dIscourage Investment and should be
elImInated Currency transactIons more In lme WIth expectatIOns of developed
markets (~, easy convertIbIlIty, full repatnation ofprofits, a currency futures
market) should be faCIlItated to mVlte major, capItal mtensive foreign mvestments

• as long as RENEL remaIns a regulated monopoly, the Issue oflaws to protect
competitIOn does not anse m the electnc sector
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2 The Smgle Buyer model

Under the SIngle Buyer model, RENEL would contInue as a state owned, vertIcally

Integrated company, It would retaIn Its eXIstIng generatIOn assets and own and operate the

transmIsSIOn network and dIstrIbutIOn system

The basIC changes from the current system would occur In (1) the creatIOn ofa Smgle

Buyer governmental entIty separate from RENEL and (2), eventually, mcreased partIcIpatIOn of

pnvate partles In new generatIon RENEL, IPPs and self-generators would sell theIr generation

to one, non-profit, government-owned entity, the Smgle Buyer RENEL would then purchase

1power from the Smgle Buyer and transmIt and dIstnbute that power The Smgle Buyer could

also sell dIrectly to large Industnal customers With a demand of 100 GWh/yr and higher

I [TEAM As noted m the text, the SIngle Buyer model as proposed by NERA contemplates an
mdependent governmental power purchasmg entIty, separate from RENEL, which would act as
the sole buyer and seller ofbulk power In Romama The model does not IdentIfy the legal status
of thIs SIngle Buyer as an R A or other type of entIty, nor does the model dISCUSS the legal status
ofRENEL, and whether RENEL should remam an R A , become another form of natIOnal
company, or pnvatlze Are these dIstmctIOns Important? What are the advantages of creatmg a
separate Smgle Buyer to buy and sell, as opposed to RENEL Itself dOIng It? Could clear pnce
regulatIOn and other laws address any potential problems With RENEL as the buyer (~,
ensunng no favontlsm over RENEL generatIng assets)? Would creatlon ofanother agency Just
make thmgs more complIcated legally, and create more overlap and confusIOn over who does
what m the government, the MOl, the MOF or this new Smgle Buyer entlty? Do we end up
regulatrng the regulator (a regulator agency regulatmg the SIngle Buyer)?

For example, the model contemplates a bIddmg process for new capaCIty, run by the
Smgle Buyer, With regulatory reVIew (see p 6) The Smgle Buyer IS also m charge of long term
plannmg RealIStIcally, thIs bId process and long term planrnng are gomg to mvolve substantIal
governmental and regulatory reVIew The model contemplates that the Smgle Buyer would seek
regulatory approval from the regulator to Issue a tender, havmg to show the regulator a need for
new capaCIty The Smgle Buyer would then run the bId, pIck a WInner, and, If that pnce IS

110
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a Enablmg LegIslatIOn

WIth respect to the fIrst of the four preViously Identified areas ofpnmary legal concern,

enablmg legIslatIOn, comprehensIve laws to penmt and facIlItate the change from the status quo

to the Smgle Buyer model would have to be enacted The Smgle Buyer's legal eXIstence, and Its

powers and responslblhtles, would need to be clearly spelled out m law and regulatiOn The

enablmg legIslatIOn should also Identify those decIsIOns the Buyer makes that are reViewable and

those that are not, and the substantive cntena and procedures for challengmg revIewable

(contmued)
deemed competItive by the regulator, the bId would be approved But some mput other than
pnce IS gomg to be needed - other factors Will be deemed relevant as a matter ofpolIcy (~,
renewable resources over nonrenewable, domestIc vs foreIgn fuels) The Smgle Buyer IS also m
charge oflong tenn plannmg and IS gomg to need polIcy oversIght m that area GIven that the
Smgle Buyer IS gomg to have to be thoroughly regulated, should the GOR create two
governmental entitles -- the Smgle Buyer and the regulator -- mstead of sunply subJectmg
RENEL to thIs thorough reView?

Also, why does the model presume Smgle Buyer mterventlon mstead of dIrect IPP
mdustnal sales With respect to sales to large mdustnals? Under tms verSIOn of the model, large
mdustnals need not buy through RENEL dIstnbunon, and "TransmISSIOn charges for elIgIble
mdustnal customers who choose to buy dIrectly from the Power Purchaser [Smgle Buyer] must
be prOVIded at the same rate as RENEL charges Its own supply busmess" (p 5) If RENEL Just
wheels electncity to large mdustnal customers at a fixed charge, why does such power need to be
bought and sold fIrst through the Smgle Buyer, mstead ofdIrectly between the IPP and the large
mdustnal user? Does thIs Smgle Buyer mterventIon between the large mdustnal and IPP
dIscourage IPP partICIpatIOn? Tills Smgle Buyer model m general mcludes no express mcentIves
to IPPs That optIOn IS saved for the Open Access model Instead, this Smgle Buyer model
contemplates that IPP partICIpatIOn Will come naturally when the need for new capaCIty anses,
subject to the blddmg process Is thIs realIstIc, gIven the provlSlons for hfetIme contracts, wmch
could mclude extended lIfe through refurbIshments? (See mfra note 3)]

(I
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declSlons RENEL's IdentIty, nghts and responslblhtIes must be slIDilarly set forth mlaw and

regulatIOn, along WIth the IPPs' abIhty to compete to proVIde new capacity 2

In addItIOn to estabhshmg the new Smgle Buyer entIty and restructunng the role of other

entItles such as RENEL and IPPs, new laws Will have to address at least five areas of regulatory

concern -- blddmg, hcensmg, concessIOns, contracts and pncmg

Blddmg

Because the model contemplates that the Srngle Buyer WIll conduct a blddrng process for

new capaCIty, the enablrng legIslatIon must mc1ude laws descnbmg and authonzmg that process

How fleXIble the tender can be, what non-pnce factors must be consIdered, how much weIght

should be gIve to each factor, and the reVIew process for challengrng a bId decIsIOn must be set

forth mlaw or regulatIOn

Llcensmg

To ensure technIcal and operatmg safety and urnform treatment ofall partIcIpants, a

lIcensmg procedure for new plants (and alteratIons to eXIstmg plants) should be establIshed m the

generatIon area, as well as for transffilSSIon and dIstrIbutIon The new laws or regulatIons m tIns

area should clearly proVIde for the substantIve cntena to be apphed m grantIng lIcenses (~,

2
[TEAM The NERA model contemplates that RENEL would be transformed mto a holdmg

company, WIth a segregatIOn mto generatIon, transIDlssion and dlstnbutton dIVISIOns We need
to confIrm WIth LUCIan MIhal the legalIty oftms structure under Romaman law]
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what financIal cntena must an applIcant meet to obtam a lIcense? Should there be a senes of

lIcenses, e g , for constructIOn, operatIon and deCOrmmSSIOnIng or a sIngle lIcense?)

ConceSSIOns

Due to ownershIp IIrllltatIOns and other polIcy determInatIOns, It appears that conceSSIOns

WIll also be awarded, thIs area WIll also need to be addressed In new laws Laws and regulatIOns

should clanfy who awards the conceSSIOn, the general cntena for the award, and the terms

governmg conceSSIOn agreements

Contracts

The legal parameters for the Smgle Buyer's buy and sell contracts WIll have to be

establIshed, along WIth modIficatIOn or creatIon of other contracts For example, how IS the pnce

to be determIned between generators and the Smgle Buyer? By negotIatIOns? A formula rate?

How are "economIc hfetune" rates for generators to be establIshed farr1y, to protect RENEL's

stranded Investments but delIver lowest cost power to consumers? Whether and how these Issues

are to be regulated must be resolved under the new legal regIme The RENEL-govemment

contract requIred under the ConstItutIOn WIll have to address pnvate party partIcIpatIOn m

generatIon when settIng RENEL's performance targets If the SIngle Buyer IS an R A, It WIll

also need a contract WIth the government

Pncmg

The new laws should proVIde that pnce regulatIOn be made predIctable, contaIn clear,

substantIve cntena and address back-up and standby charge Issues for IPPs and self-generators
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The regulatory declSlon should be made as to whether to retaIn umfonmty oftanffs, or vary them

based on actual cost of servIce WhIle large mdustrIal users wIll pay mdividual contract pnces

for generatIon, they could be charged a umform transmISSIOn and dIstrIbutIOn pnce, wherever

located, If deemed appropnate as a matter ofpncmg polIcy

b Regulatory Framework

The new laws should also proVIde for a transparent and predIctable procedure to seek

regulatory actIOn and reVIew of that actIOn (~, a hearmg process for IIcensmg, subject to

JUdICIal reVIew) These laws should clearly define wmch governmental entIty IS authonzed to act

on wmch Issue

LikeWise, the delmeatIOn ofresponsIbIhtIes among the Smgle Buyer, the MOF, the Mal

and any other regulator must be made clear and dIstmct For mstance, regulatIOn should speCIfy

wmch entIty, If any, can deCIde whether a bId should be IImlted by fuel source or other non-pnce

factor As noted, subject matters of regulatIOn reqwnng development or change mclude bIddmg,

IIcensmg, conceSSIOns, power purchase agreements and pncmg The role ofeach governmental

entIty With respect to each ofthese areas should be spelled out

Not only must each of these substantIve areas ofregulatory concern be addressed

separately, therr mterrelanonsmp must also be addressed For example, pncmg regulatIOn, the

bId process, IIcensmg, the grantmg ofconcessIOns and contractIng are all related Presumably,

the regulatory system should be coordmated such that the party who wms the conceSSIOn nghts

for generatIon also obtams the reqUISIte lIcenses and enters mto an enforceable sales contract
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consIstent WIth Its wmnmg bId Thus, pnces paId to generators should mcorporate wlIllung bId

pnces for new capacIty and enable IPPs and self-generators to enter mto long-term contracts to

sell therr power, It IS ImperatIve that pnvate party partICIpants In the electnc sector be gIven the

opporturuty to earn a suffiCIent return over the lIfe of theIr mvestment If such partICIpatIon IS to

take place At the same tIme, however, least cost pnncipies should prevail, allowmg competItIOn

to keep the pnce of new capacIty down The pnce at whIch the SIngle Buyer sells all power to

RENEL must then be regulated to mcorporate these costs The regulatory regIme must clearly

articulate the pnce (and the baSIS for that pnce) at whIch the Smgle Buyer (now a smgle seller)

can resell the electrIcIty It purchases 3

3 [TEAM As proposed by NERA, under the Smgle Buyer model, "eXIstmg" generatIon plants
would hold "economIc lIfetime" contracts WIth the Smgle Buyer ThIs lIfetime could Include
extensIons gIven refurbIshment Only at the end of a contract, would the amount ofcapacIty
covered by that contract be open for bId (See p 4 12/19 draft) The plant that prevIously had the
contract could bId to sell ItS power, but would no longer be guaranteed the contract pnce GIven
this "hfetIme contract" method ofaddressmg the stranded mvestment Issue, all eXIstIng RENEL
capaCIty would be tied up m long-term contracts, so that any IPP or self-generator partICIpatIOn IS
gomg to be lImIted to new capacIty NERA concludes that "cOmpetitIve procurement processes"
on the part ofthe Smgle Buyer "would probably be enough to ensure that a competitive
generatIOn sector came mto bemg over time" fd How Will tlus happen, If we start With the
Smgle Buyer (government), locked mto long-term contracts for eXistIng generatIon With RENEL
(government), and the pnce m these long-tenn contracts can Include hfe extensIOn costs? There
Isn't any specrlic encouragement of self-generatIOn or IPPs under this model WIll a bIddmg
process for new capacIty and the IPP's nght to sell to the Smgle Buyer, who, m turn can sell to
RENEL dIstnbutIOn or large mdustnal users, be suffiCIent to create a Viable market for IPPs?
Smnlarly, the NERA draft says "CompetitIOn to supply large users (over 100 GWH/year) would
be allowed," but how IS there competitIOn to sell thIs large mdustnal power Ifthe Smgle Buyer IS
locked mto long-term contracts With eXIstmg generatIon plants?]
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C Commercial and Investment Issues

Under the thIrd area oflegal reVIew, laws to encourage pnvate mvestment, the law should

address the transferablhty and mortgagecapablhty (andlor other secunty devices) relatmg to

hcenses, conceSSlOns and contracts, In addItion to the vanous commercIal Issues discussed WIth

respect to the Status Quo model and m the InceptlOn Report Inablhty to mortgage, create

secunty mterests In or otherwise Involuntarily transfer nghts could dIscourage pnvate

Investment Property ownership Issues should be clanfied, Investment and currency laws should

be modIfied to faclhtate Investment, and, as discussed In the InceptlOn Report, JudIcial access

should made easIer If there IS to be pnvate partICipation, pnvate parties wIll demand the nght to

JudiCial reVIew ExceSSive charges for USIng the JudiCial system, and other legaltrnpedtrnents,

could also dampen Investment These constraInts should be elnmnated

d AntItrust

FInally, WIth respect to the fourth core legal area, antItrust laws, partICipants WIll need

assurances that these elements of the Smgle Buyer model wluch depend on market forces can

operate In a truly competItive market not dommated by one or a few players Thus, If the

generation contracts WIth the SIngle Buyer are to be governed by market pnnclples rather than by

regulatIon, laws WIll be reqUITed to assure that no seller (nor the Smgle Buyer) can mampulate

this process trnproperly Given the hberal participatIon RENEL IS allowed In IPPs (49%

ownershIp), and the hIDlted encouragement oOPPs In the sector generally, the antimonopoly
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thrust under thIs first model should focus m part on IImItmg RENEL's abIlIty to control the

market 4

2 The Open-Access model

TIns model contemplates no Smgle Buyer Instead, direct sales would be permitted

between large mdustrIal customers and IPPs, WIth RENEL oblIgated to wheel the power at a

regulated transmiSSIOn pnce The model could also contam posItIve encouragement ofIPP sales

by forcmg RENEL to buy a certam amount of Its power from IPPs and/or self-generators 5

From a legal perspective, the changes needed for the Smgle Buyer model would also be

needed for the Open Access model, except that the law need not deal WIth the creatIOn and

delIneatIon ofresponsIbl1ItIes of the Smgle Buyer Instead, enablIng laws permIttIng dIrect sales

by non-RENEL entItles would be requIred Pnce regulatIOn would focus on RENEL's

4 [TEAM NERA states, "Large users may ask the Power Purchaser [Smgle Buyer] to 1llltIate
dISCUSSIOns on Its behalfWIth foreIgn or domestIc producers" (p 6) ThIs sounds mformal and
non-bIndmg -- how mandatory should thIs process be? Smularly, whIle IPPs have no nght to
sell drrectly to endusers, NERA states (p 6) that large Industnal customers "may ask" the SIngle
Buyer "to lllltlate dISCUSSIons WIth specific power producers, both ill Romama and ill

neighbonng countrIes (1 e , customers can speak dIrectly WIth IPPs but need the [Smgle Buyer] to
take ownerslnp of the deal" Agam, how formalIzed should the process be m law/regulatIon?]

5 [TEAM As contemplated by NERA, thIs model does have mcentlves for encouragmg IPPs,
requmng RENEL to acqUIre 100% ofany new capacity needed for supply to the dIstnbutIon
sector from IPPs, untll at least 15% ofthe dIstnbutIon company's needs are supplIed by
Independent generators There would then be bIddIng for new capaCIty after the 15% level IS
reached Does thIs term effectlvely l:mzt IPP partIcipatlon to that 15% level?]

(
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transnusslOn charges and the problem of "cherry pIckmg" by IPPs ofthe best large retaIl

customers If too many mdustnal customers choose to contract dIrectly WIth mdependent

generators, RENEL could have a stranded mvestment problem

In sum, when reVIewed agaInst the back drop of the four prmcipal areas of legal reView,

the Open Access model tnggers the followmg legal requIrements the enablmg legIslatIOn Will

need to focus on prOVIsIOns facilItatmg IPP partiCIpatIOn and dIrect retaIl sales Key terms

mclude RENEL oblIgatIOns to buy and IPP abIlIty to contract dIrectly WIth large mdustnal users

Regulatory authonty wIll focus on scrutmy ofRENEL purchases, meetmg the 15% threshold,

and contract and pnce regulatIOn Smce RENEL would use competItIve blddmg to acqUire new

capaCIty, the same need for clear regulatIon of the bIddmg process anses as With the Smgle

Buyer model Snmlar IIcensmg, conceSSIOn and contractmg Issues anse, smce the Open Access

optIOn depends on a soplnstlcated blend ofbIds, conceSSIOns, lIcenses and contracts, partly

regulated and partly market dommated, as does the Smgle Buyer model The same bank: and

financmg Issues anse here as With the SIngle Buyer model, SInce pnvate mvestment IS cntJ.cal to

the model With respect to antItrust Issues, laws Will have to ensure separatIOn between RENEL

generation and dlstnbutIon and guard agaInst RENEL control over the IPP market In this

respect, also, the Open Access model poses conSIderations sImIlar to those tnggered by the

Smgle Buyer Option Because key elements of the Open Access model depend on market forces,

antImonopoly laws must assure potential partiCIpants that a true, functlOmng market,

unconstraIned by parties who exerCIse market control, eXists
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3 The Competitive model

Tlus model dISaggregates RENEL, creates a power pool, and pennlts open access to the

transmisslOn system

The model would, therefore, from an enablmg perspectIve, reqUIre laws for

disaggregatmg RENEL, presumably over a penod oftrme (It IS contemplated that, If thIs model

IS selected, It WIll be phased m gradually) The laws necessary to effect thIS dIsaggregatIon

would be multIple and complex, WIth numerous decislOns to be made regardmg how the

disaggregatlOn occurs (~, tImmg, ownershIp, managenalissues) and any pnvate partICIpatIon

m the InItIal or eventual ownershIp of the dlsaggregated pIeces ofRENEL The constItutIonal

\

lImItatIon on ownershIp of state assets or foreIgn ownershIp of real property could become an

Issue and would need to be addressed

WIth respect to regulatory authonty concerns, because the CompetitIve model essentially

replaces a non-competItIve, government owned utilIty WIth multIple competmg partIes, the role

of the regulator as referee over these partIes becomes very Important The clanty and

predIctabIlIty of laws and regulatIons defmmg the powers of the regulator are CruCIal to faCIlItate

pnvate partiCIpation, the regulator must also be VIewed as mdependent, to gIve confidence to the

pnvate partIes ofthe non-dIscnmmatory playmg field m the sector, and the regulator must be

gIven suffiCIent power (subject to JUdICIal reVIew) to prevent and penalIze any tnlssteps m the

competitive process
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Not only would the regulatory authonty need to oversee the dIsaggregatIOn process, but

thereafter It would have to regulate the power pool WInle the need for new capacIty would be

dealt With by market forces, the process for obtaImng such capacIty would also reqUIre reVIew

Some pnce regulatIOn would stIll be necessary, partIcularly at the dIstnbutIOn level

WIth many new entItles created by the disaggregatIOns, multIple new contracts WIll have

to be executed, mcludmg management contracts, servIce agreements, operatIng contracts, and

buy-sell agreements Certam of these contracts Will need regulatory oversIght to assure that the

contracts reflect the overall goals of the dIsaggregatIOn process In the bankIng and fInancIal

area, facIhtatIOn ofpnvate Investment would be Important, leadIng to the same concerns as

dIscussed In the earher models

FInally, WIth Increased competItIon comes the Increased need for antItrust oversIght

Some regulator, not necessanly the same as the regulator overseemg utIlIty Issues, Will need

effective power to aVOId non-competItIve actIOns by partICIpants actmg eIther smgly or In concert

With others The law Itselfmust also have suffiCIent force to gIve a regulator the power to aVOId

monopolIes fOrmlng from the disaggregated elements ofRENEL

* * * *

In short, each model Will reqUIre fundamental changes m the electnc laws to effect the

structure and goals of that model WInle the CompetItIve model would reqUITe the most change

In the law, each model has certaIn umforrn and basIC needs -- each reqUIres laws wmch set forth
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specIfic substantIve, enforceable cntena, create predIctable, transparent and revIewable

procedures, and clearly delmeate governmental and pnvate party nghts and responsIbIlItIes

B General polIcy and legislatIve reqUIrements (IncludIng suggested
modIficatIOn of the Draft ElectrIcity Law)

The latest draft of the Electncity Law makes substantIal progress m focusmg on the legal

Issues that must be resolved to create a modem electrIC sector whIch embraces least-cost

pnnclples and encuurages market competltIon where feaMbie and pnvdle pclIt)' partICIpatIOn

As set forth above, the cruCIal legal bUIldmg blocks for any workable electnc sector

model are (1) clear enablIng legIslatIOn, (2) laws relatmg to regulatory authonty creatmg

predIctable and open procedures -- e g , rules reqUInng wntten, reVIewable deCISIOns exphcatmg

the agency's reasomng -- and clearly dIstIngUIshIng between governmental and pnvate party

nghts and responsibIlItIes, (3) laws faCilItatIng pnvate mvestment, and (4) antImonopoly

measures These laws should mc1ude understandable, substantIve, enforceable cntena For

example, the auctIOn process for acqumng new capaCIty should expressly hst what factors are

exammed m evaluatmg bIds -- what weIght IS gIven to pnce, whether non-pnce factors are

conSIdered, and If so, how A sImllar hstmg ofsubstantIve cntena should be set forth for

hcenses and conceSSiOns, so an apphcant knows exactly what It needs to do to obtam these

pnVlleges, and IS secure m knoWlng that the courts can proVIde a meanIngful reVIew ofthe

process The current draft Electncity Law deals successfully With many ofthese cntlcal tOpICS,
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nonetheless, certaIn changes, and addItIons to the draft Law WIll need to be made to fulfill the

reqUIrements WIthIn these four areas ofthe law

1 Apparent InCOnsIstency

As a threshold matter, the latest draft Law appears to Incorporate an InCOnsIstency

between Its artIculated goals and substantive prOVISIons

The draft Law recItes that the purpose of the Law IS to fill a currently eXIstmg legal VOId

In the electncal sector as It restructures for a market economy (IntroductIon, pI) The stated

goal of the Law IS to promote competItIon (ld), along With maIntammg the power supply, WIth

open access to the gnd (ld ,pp 1-2, see also Art 2(b))

Thus, the general goal of the draft Law IS to facl1Itate pnvate Investment, encourage

competitIOn, at least at the generatIOn level, allow open access, and moderruze the electncal

sector to meet market economy standards, whIle mamtammg a stable, safe supply ofelectrICIty

These goals are well-artIculated and are absolutely on-target

Nonetheless, speCIfic prOVISIons of the draft may be mconslstent With these goals For

Instance, despIte the goals ofcompetItIon and open access, the draft prOVIdes for a system

whereby one Power Autonomous RegIe (presumably RENEL) generates, transIDltS and

dtstnbutes That R A acts as the sole buyer of all power and IS the only entity that can sell

power to consumers (Art 13(3)) Hence, that entIty constrams the market and enJoys monopoly

status Furthermore, as so deSIgned, thIs system fits none of the three models proposed In tlns

study, and would have to be changed accordmgly -- to allow for a separate buyer for the Smgle
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Buyer model, to facIhtate dIrect sales under the Open Access model, or to dISaggregate RENEL

under the Competitive model Art 1addItionally provIdes that electrIc hnes and power stations

"constitute state publIc propnety" If thIs sectIOn means that these assets are conSIdered

mallenable state property, pnvate partICIpatIOn m any ownerslup ofany transmISSIon or

dIstnbutIOn entIties becomes problematic 6

Nor does the draft Law create mcentIves for IPP and self-generator partICIpatIOn m

generation and does not explICItly state that such partICIpatIOn IS legal and allowed The draft

does not unpose on the RENEL-smgle buyer the duty to buy from an IPP WIthout such a

reqUIrement, the IPP WIll have no way ofassurmg a market for Its output, and pnvate

partiCIpatIOn m the sector IS unhkely to develop

Yet the draft contemplates IPP partICIpatIOn Even though the draft creates the RENEL-

smgle buyer model, It states that the regulator WIll negotiate and conclude conceSSIOn

agreements (Art 15(d) and Chapter VI) Art 29(1) refers to an auction "accordmg to present

law prOVISIOns and dISpOSItIOns m force regardmg concessIOns,,7 Art 31 also affirmatively l

6 ASIde from estabhshmg a RENEL-smgle buyer system discouragmg competition, competitIOn
IS also dImllllshed by Imposmg a 100 mW nnmmum for all IPPs (Art 13(6)) WhIle "local"
producers over 25 mW are allowed (Art 13(7), Art 21 seems to mdicate that such local
producers serve Isolated areas not connected to a dIstnbutIon system, and the pnce consumers
pay to the local producer must be the same pnce as that on the connected system, Art 21(3) The
regulator, together WIth the MOF, IS supposed to SUbSIdIZe these local producers No detail IS
given, however, regardmg thIs subslChzatIon, the local producer has no assurance that It Will
recover adequate costs and reasonable profit

7 We WIll need to explore WIth LUCIan MIhal what thIs current law IS
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provIdes that conceSSIOns are granted through auctIOn, on the basIS ofterms of reference drafted

by the regulator as conceSSIOn grantor Art 29(b) proVides that the regulator annually lIsts what

actIvIues, goods, InstallatIOns and land whIch may be concessIOned The regulator grants the

concessIOns, and Romaruan or foreIgn legal persons can apparently also mstlgate a request for a

concessIOn (Art 29(b))

Presumably, the Law assumes that pnvate Investment In generatIOn wIll occur through

the auctIoned conceSSIOn process But the Law does not say what can be the subject ofa

concessIOn -- new capacIty only? refurbIshments? hfe extenSIons? eXIstmg generatIOn? For

Instance, Art 31(3) provIdes that conceSSIons are for specIfied duratIOns dependmg whether they

are for "thermal dIstnbutIOn and transmISSIOn gnds", "thermo-power and thermal plants," or

"hydropower plants development" Can concessIOns eXist for other components of the electnc

system? The Law eIther should speCIfy the scope ofconceSSIOns or should clearly grant to a

regulatory body the abIlIty to define that scope

Most Importantly, the Law should confmn that these conceSSIOn wmners are assured of

an OPPOrtunIty to sell therr power and make a profit WIth no substantive proVISIOns requrrmg

the RENEL-smgle buyer to take the power, and no nght to sell to consumers drrectly, IPPs,

whether through conceSSIOns or not, have no avenue for partlcipatlng In the market, unless by

fact of wmrnng the conceSSIOn they automatIcally gam a contract at the WInnmg bId pnce But

the draft Law IS sIlent on thIs Important detaIl

~o
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Art 33 states that "[t]he nght to develop and operate, acqUIred through conceSSIOn,

constItute a nght whIch cannot be mortgaged" InabilIty to mortgage, or create secunty Interests

In, conceSSIOn nghts could severely ImpaIr pnvate partIes' abIlIty and Interest to compete for

such conceSSIOns and will be InCOnsIstent With the goal ofpromotIng a market economy

The draft Law must address these Issues to encourage pnvate Investors to partICIpate

These changes or addItIOns should be made to faCIlItate pnvate Investment under any model

Smce the CompetitIve model contemplates that the blddmg process would be sponsored by

dIstrIbutIOn companIes, addItIOnal modificatIOns ofChapter VI of the draft Law would be needed

to reflect thIs feature Once the GOR adopts Its preferred Industry model, the Electncity Law,
t

and other laws as appropnate, should be thoroughly reViewed and reVIsed to lffiplement the

selected model

2 Lack of clarity

The Introduction to the draft (p 2) states that It IS meant to be fleXIble to respond to rapId

evolutIOn ill the electrICIty sector FleXibIlIty IS a laudable charactenstlc The Law, however,

should gulde the evolutIOn In the electriCIty sector Therefore, the Law must be suffiCIently clear

about the substantIve cntena applIed ill makmg deCISIons, whIch governmental body has control

over what Issue, and how deCISIon-makIng WIll proceed, to dIrect and faCIlItate that evolution

Pnvate mvestment cannot flOurIsh unless or untIl the law IS clear and predIctable As wntten, the

Law could be Interpreted as grantIng open-ended powers to the regulator and the RENEL-smgle

buyer, WIthout affirmatively lIstIng the substantIve cntena these entitles must follow The Law
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also appears to gIve the regulator, the RENEL-smgle buyer and/or ParlIament the abilIty to

change eXIstmg nghts In general, certam areas of the dr?ft lack reqUISIte clanty, speCIfiCIty and

substance

A few examples Illustrate thIs problem

1 Art 15 states that the regulator, among other thmgs, "drafts projects for regulatIOn of the
economIc-financIal mechamsm of the economIC agents whIch partICIpate m the sector
actIVitIes" (Art 15(a» Perhaps some perceIved flaws m thIS proVISIon are a product of the
translatIOn, but the prOVISIon appears to be a vague delegatIOn of lImItless power to Impose
restnctIons and dutIes on all partICIpants m the electncity sector The powers should be
lImIted and specIfied

2 Art 15(c) proVIdes that the regulator "coordmates and controls the actIVIty ofmvestment In

the power and thermal energy sector" How It does so IS not explamed, and needs to be The
Law should lIst the standards of mvestment approval

3 Art 15(c) proVIdes that the regulator negotIates and concludes conceSSIOn agreements, but
gIves no substantive cntena for domg so Chapter VI, dedIcated to the conceSSIOn process,
hkeWIse does not proVide any such cntena Art 36(d), moreover, permIts the government to
cancel a conceSSIon whenever the holder "doesn't observe any other clauses mentIOned m the
contract" Thus, any mInor, techmcal mfractIOn could potentially result m a wholesale loss
ofa conceSSIOn, presentmg nsk and uncertainty and further discouragmg pnvate party
WIllmgness to partICIpate The conceSSIOn scheme should mclude these nnportant details

4 Art 9 prOVIdes that "The sector mInIstry Will momtor compames" whIch partICIpate ill

vanous electncity actIVItIes, apparently, to, among other thmgs, "allow the utIlIzatIOn of
certam quantItIes form a certam form ofpnmary or transformed energy" and "utIlIZe, under
econOmIC condItIons, certaIn quantItIes ofmfenor fuels from mternal sources or valuate
preestablIsh quantitIes ofrenewable and secondary energy sources" It appears from thIs
language that the mlmstry (MOl?) Will have some sort of mput as to what kInd ofpower IS
used (hydro, all, gas etc ), and Will be able to order use of "mfenor" fuels, like lIgmte The
relatIOnslup of these powers to the NatIOnal Energy Pohcy (dIscussed below) Will have to be
spelled out, how these powers affect the bIddmg process for new capaCIty must be
establIshed, and mabilIty to force fuel-type changes after award oflIcenses and concessIOns
and entry mto contracts Will have to be made clear
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5 Art 16(6) provIdes that "operatmg authonzatIons" (lIcenses?) may be Withdrawn "when the
authonzed mstaliation IS at nsk or IS the source ofdIsturbances, followmg the faIlmg to
observe the operatIOn, mamtamance and repaIr technIcal and orgarnzatiOnal conditions"
ThIS provISIOn agam appears to gIve too much open-ended power to the regulator to
termmate eXistIng nghts and thus dIscourages pnvate mvestment

6 Art 18(2) gIves the RENEL-smgle buyer the power ofdraftIng the dIspatch statute, WIth the
approval of the regulator Nowhere does thts Law mdicate that RENEL must dIspatch the
least cost power first, or otherwIse lImIt RENEL's power not to dIspatch IPP or self
generator power Wlule ArtIcle 19(a) provIdes for a NatIonal Energy DIspatcher, whIch
authonzes generatIon "on the basIS ofmargmalleast costs," that DIspatcher IS expressly
"subordmated" to the RENEL-smgle buyer Does thIs mean that RENEL appoInts the
DIspatcher? How does the DIspatcher gam any mdependence from RENEL to assure that
competItive IPP power IS dIspatched?

7 The draft provIdes for a NatiOnal Power and Thermal Energy Polley adopted by the
ParlIament (See text, Chapter II) Wluchever model IS chosen, laws and regulatIons must
make clear how tlus polley IS Implemented m mdIvidual bIddmg, hcensIng and other
deCISIons Art 8 provIdes that the Pohcy IS drafted at least every 5 years, but can be changed
at any tIme In order to assure mvestors, the draft should clanfy that such changes cannot
affect eXlstmg nghts

8 Art 27 refers to cntena to be establlshed by the regulator for operatmg authonzatIOn, but
prOVIdes no substance or gUIdance to be followed by the regulator m Imposmg these cntena
Do the cntena Incorporate bId terms? Are they tIed to the NatIOnal Plan? Do they follow
least cost pnnclples?

9 Art 45 IS not clear as to whether the pnce paId for power should mclude profit The
opportumty to earn a reasonable rate of return on capItal deployed IS essentIal for pnvate
partICIpatIOn

3 Lack of an mdependent regulator

The draft also contemplates a regulator WIthm an eXlstmg mmIstry The CompetItIve

model prOVIdes for an mdependent regulator If the CompetItIve model IS chosen, the draft Law
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should be modIfied to allow for such an Independent regulatory body Wluchever model IS

chosen, an mdependent regulator would be preferable

Art 45 provIdes that tarIffs are promulgated by the MOF, based on the regulator's

proposal The relatIOnshIp between tanffs and long-term contract pnces must be clearly defined

for any pnvate partICIpatIOn under any model Art 49, for example, states that the regulator IS

oblIgated to reVIse tanffs any time necessary and propose them to the MOF However, new

tanffs cannot affect the pnce paid for capaCIty under eXIstmg long-term contracts, otherwIse the

pnvate Investor Wlll have no InCentIve to Invest

Art 46 prOVIdes that proposals are made to the ResponsIble Authonty as to "pnces,

tanffs and taxes, performance standards, and other condItions for power and thermal energy

supply" The MOF then Issues pncmg deCISIons based on recommendatIons of the ResponsIble

Authonty The draft does not state who appomts the ResponSIble Authonty nor does It defme

the result If the MOF dIsagrees With the ResponsIble Authonty's evaluation The draft should

address these pomts and also should proVIde that the ResponSIble Authonty must artIculate the

reasonmg for Its deCISIons m wntmg, that Its evaluatIon process IS open to the publIc and that Its

deCISIOns are reVIewable In court

* * * *

These comments and suggestIOns In no way detract from the substantial acmevements of

the current draft - the Law clearly states Its purposes and goals and frames ill many of the

essentIal POInts reqUIred to acmeve the stated objectIves GIven the compleXity both of the
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electnc sector and of the mynad mtersectlOns of regulatory and market Issues, It IS

understandable that the draft Law wIll benefit from further analysIs, specIficIty, and redraftmg, as

the GOR debates and ultImately selects Its preferred structure for thIs CruCIal sector of the

economy

LIT 59787 I DOC



The followmg sets forth John and my modIficatIOns of SectIOn V to mtegrate It

With the rest of the OptIons report We have mcorporated suggestIOns from you, Wayne

and Jon Stearns, mcludmg responses to the changes Wayne told us about III the latest

draft ElectrICIty Law

There are two attachments Attachment # I summanzes your prevIOUS

recommendatIOns on modIficatIOns or expansIOns, and our response as to how each

recommendatIOnhas been addressed Attachment #2 IS a redlmed reVIsed verSIOn of

SectIon V

We understand the time constramts you are under m puttmg together a fmal,

translated verSIOn of the Report Hopefully Luclen can reVIew thIs draft rapIdly and

glve us any further mformatIon we need on conceSSIOns, Ifnecessary In my telephone

conversatIon With Wayne today, Wayne mdicated that he would try to contact LUCIen

dIrectly when he returns to Romama
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ATfACHMENT #1

Wayne's comments and our responses

1 We need to dISCUSS heat

We have mcluded dIScussIon ofthat Issue at SectIOn V 15

2 We need to relate comments regardmg enablmg legIslatIOn, concessIOns and other
legal pomts to other countnes - show how other eXlstmg models address these
Issues

We have mcluded dISCUSSIOn of that Issue For example, note the dIscussIOn of
Hungary and the Umted States m SectIOn V 15

3 We need to address contract and conceSSIOn law m more detail - how developed IS
contract law In RomanIa? Is a speCial conceSSIOn law needed?

We have mcluded some dISCUSSIon, but, as Attachment #2 mdicates, are
contactmg LUCIen to develop these pomts

2
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ATTACHMENT #2
RevIsed SectIOn V to the OptIOns Report, redlmed (as of2/23/96)

SectIon V

Pohcy and LegislatIve ReqUIrements

SectIOn III exammes four sector optIOns (1) a vertIcally mtegrated monopoly... (2) smgle buyer,
(3) open access, and (4) competitIve market The legal Issues relatmg to each optIOn overlap
sIgmficantly Generally, the more competItive the optIOn chosen, the more change that wIll be
needed With to current taws law (Note that references to such changes means changes from the
current laws currently In effect, and not deVIatIOns from any draft Electnclty Law The latest
draft Electncity Law, dated [Wayne Insert] , IS dIscussed m SectIOn V 2)

WhIchever optIOn IS chosen, fundamental changes should be made to the current legal framework
to make regulatory control over the sector more open and defined and to assure achIevement of
the stated goals of the GOR for the electrIC power sector From a legal perspectIve, moreover, the
addItIOnal changes reqUIred m creatmg any new optIOn, mcludmg a fully competItIve one, are not
so complex or dIfficult that they should be consIdered a factor m determmmg whIch optIOn to
choose The selectIOn ofan optIOn should be based on conSIderatIOns ofwhat IS best for
Romarna, not on the eXlstmg or future legal framework necessary to lIDplement the deSIred
structure for the mdustry, laws should be a tool to lIDplement the GOR's chOIce, not an
ImpedIment to that chOIce

The gIant step m reformIng the electncal sector Will occur m creatmg the open, acceSSIble,
regulanzed admiIDstrative and legal procedures necessary under any of these optIOns An
mdependent or seIDl-Independent regulatory body engaged In prmclpled, predIctable and
reVIewable deelSlon makIng, pursuant to establIshed substantive standards, IS a goal under any
optIOn LIkeWise, a clear system ofcommerCIal laws permlttmg a stable mvestment clImate IS
necessary to the extent pnvate capItal mvestment (eqUIty or debIt) IS an element under any
optIOn

V 1 BARRIERS TO EACH OPTION IN EXISTING LAW

V.ll The VertIcally Integrated Monopoly Option

Even If Romama were to contmue WIth ItS eXIstmg structure - a vertIcally Integrated monopoly
some changes m the law would be helpful to standardIze conduct, ensure predIctable results,
create transparent admlillstratIve and regulatory processes, and strengthen the mvestment
clImate

There are four core legal areas that should be addressed WIth respect to any optIOn chosen
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• & Enablmg LegIslatIon The electrIc law should clearly set forth the authonty pursuant to
wlnch the structure for the sector operates and should define the general parameters of
that structure

• & Regulatory Authonty The law should prOVIde for an mdependent regulatory authonty,
wmch must follow clearly expressed substantIve cntena and functIon m an open,
predIctable and revIewable manner

• & CommercIal and Investment Structure Pnvate Smce pnvate mvestment IS a goal,. of the
Government of Romama, laws dealmg With commercIal and mvestrnent Issues should
facIlItate such mvestment

• & AntImonopoly Control If competItIOn IS a goal, the law must set up a mechamsm by
whIch the government can deter and stop partICIpants m the sector from obtammg
monopoly control and engagmg m ann-competItIve behaVIOr

Each ofthe four optIOns dIscussed m tlns report has dIfferent needs relatmg to each of these four
cntical areas of the law, and some optIOns need more legal development m certam of these fiel4:;
than others areas than others The general legal goals WIthm each optIOn, however. are the same
clarIty. transparency. predIctabIlIty and reVIewabIlIty The ultImate objectIve reflected In each of
these goals IS also the same equalIty If pnvate partIes are to partICIpate m the Romarllan
eleCtrICIty sector, whether as mdependent power producers or mvestors. they need to be confident
that they are beIng treated m a non-dISCnmInatOIy manner The pnmary legIslatIOn under WhICh
rules are made must be clear and predIctable, as should the rules themselves StandardI:zatlOn
should be achIeved to the greatest extent pOSSIble PrImary legIslatIOn should reqUIre these
qualItIes In the ImplementIng regulatIon

WHh-When legIslatIOn and rules are clear and predIctable, and when declSlons are reVIewable m
court under pre-exIstIllg standards, potentIal partICIpants In the electrICIty sector are gIVen the
securIty that they have as good an opportumty to compete III the sector as any other SImIlarly
SItuated Interested party ProvIdmg such confidence and secunty. m turn, Increases the potentIal
pool ofpartIcIpants, whIch should not only mcrease the avaIlabIlIty ofpnvate partICIpatIon
quantitanvely, but should also qualItatIVely Increase the commerCIal chances of success of such
partICIpatIOn

Thus, for example. deCISIons regardmg lIcenSIng or conceSSIOns need to be standardIzed to the
greatest extent pOSSIble Instead ofeach applIcatIon bemg IlldIV1dually treated, and awards gIven
after dIscretIOnary ParlIamentary reVIew. for example. any award process should contaIn pre
eXIstmg standards for obtaIllmg a lIcense or conceSSIOn, WhICh can then be applIed III a non
dIscnmmatory manner as to each applIcatIOn, and be further subject to JudICIal reVIew

WIth speCIfic respect to the vertIcally mtegrated monopoly

2
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• .. The eXIstIng practlces are, to some extent, not clearly defined and authonzed m the law
TIns problem IS descnbed more fully m the InceptIon Report For example, the role of
mdependent power producers (lPPs), If any, IS not treated Does RENEL have to buy
theIr power or not? The substantive cntena by whIch pnces are set also do not appear
clearly m the law How new capaCIty IS obtamed and IIc~~sed IS unstated Current
practices mvolvIng rate-settmg negotiatIOns WithOut publIc review could be opened up by
establIshIng standard cntena to be revIewed publIcly, and culmmatmg m a reasoned,
wntten determmatIOn-

• .. Regulatory authonty IS not clearly distmgUIshed The roles ofthe MOl, the MOF, and
other governmental partICipants are not expressly set forth m any law The degree of
revIewabIlIty ofany deCISiOns they make IS unclear due to the lack ofsubstantIve cntena
In the law by wmch theIr actiOns should be gauged and by the lack ofa reqUirement for
reasoned, wntten orders

• a Those aspects of commerCIal and mvestment laws currently needmg reVlSlon are more
fully descnbed In the InceptiOn Report As Just two examples, to encourage pnvate
Investment, ownershIp and currency Issues should be resolved Can Romaruan
corporatiOns With maJonty foreIgn ownersmp own land? Ifnot (as appears to be the case),
then conceSSIOn laws must be developed to permIt concessIOmng of real property mterests
for power plant development purposes Can Romaruan real property be mortgaged to a
foreIgn mvestor, or does the bar on foreIgn ownershIp affect tills nght? If so, then laws
provIdmg other forms ofsecunty mterests acceptable to Investors must be promulgated
Those electnc assets wmch constitute alIenable patnmony and those assets wmch
constItute mallenable publIc property must be clanfied Tax surcharges on foreIgn
mvestment dIscourage Investment and should be ellffilllated Currency transactIOns more
m lIne With expectations ofdeveloped markets (e g , easy convertibIlIty, full repatnatiOn
ofprofits, a currency futures market) should be faCIlItated to InVIte major, capItal
mtensive foreIgn Investments

• .. As long as RENEL remams a regulated monopoly, the Issue of laws to protect
competition does not arIse m the electnc sector

V 1 2 The Smgle Buyer OptiOn

Under the smgle buyer optIOn, RENEL would contmue as a state-owned, vertically Integrated
company, It would retam Its eXlstmg generatIOn assets and own and operate the transmISSion
network and dIstnbution system

The basiC changes from the current system would occur In (1) the creatIOn of a smgle buyer
governmental entity separate from RENEL and (2), eventually, Increased partiCIpatIon ofpnvate
partIes m new generatiOn RENEL, rpps and self-generators would sell therr generatIOn to one,
nonprofit, government-owned entIty, the SIngle buyer RENEL would then purchase power from

3
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the smgle buyer and transmtt and dIstrIbute that power The smgle buyer could also sell drrectly
to large mdustnal customers With a demand of 100 GWhfyr and lugher

V 1 2.1 EnablIng LegIslatIon

WIth respect to the first of the four preVIOusly IdentIfied areas ofpnmary legal concern, enablIng
legIslatIOn, comprehenSIVe laws to permtt and facIhtate the change from the vertIcally mtegrated
monopoly to the smgle buyer optIOn would have to be enacted The smgle buyer's legal
eXIstence, and Its powers and responsIbIlItIes, would need to be clearly spelled out m law and
regulatIOn The enablmg legislatlOn should also IdentIfy those decislOns the smgle buyer makes
that are revIewable and those that are not, and the substantIve cntena and procedures for
challengIng reViewable declSlons RENEL's IdentIty, nghts and responsIbIlItIes must be slml1arly
set forth In law and regulatIOn, along With the IPPs' abIhty to compete to prOVIde new capaCIty

In additlon to establIslung the new smgle buyer entity and restructunng the role of other entitles
such as RENEL and IPPs, new laws Will have to address at least five mterrelated areas of
regulatory concern= blddmg, IIcensmg, conre"cnons, contracts and pncmg

BIddmg

Because the thIS optIOn contemplates that the SIngle buyer Will conduct a blddmg process for new
capaCIty, the enablIng legIslatIOn must mclude laws descnbIng and authonZIng that process How
fleXIble the tender can be, what non-pnce factors must be conSIdered, how much weIght should
be gIven to each factor, and the reView process for challengIng a bId declSlon must be set forth m
law or regulatIOn

Llcensmg

To ensure technIcal and operatlng safety and umform treatment ofall partICIpants, a hcensmg
procedure for new plants (and alteratIOns to eXistIng plants) should be establIshed In the
generatIOn area as well as for transffilSSlon and dIstnbutIOn The new laws or regulations m tills
area should clearly proVIde for the substantive cntena to be apphed m grantmg lIcenses (e g ,
what fInanCIal cntena must an applIcant meet to obtam a lIcense? Should there be a senes of
lIcenses - e g , for constructIOn, operatIOn, and decomnusslOnmg - or a smgle hcense?)

Concessions

Due to ownership hmitatIOns and other polIcy determmatIOns, It appears that conceSSlOns Will
also be awarded, thIS area WIll need to be addressed In new laws Laws and regulatlOns should
clarIfy who awards the conceSSlOn, the general cntena for the award, and the terms governmg
conceSSIOn agreements
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Contracts

The legal parameters for the smgle buyer's buy-and-sell contracts wIll have to be establIshed,
along With modIficatIOn or creatIOn ofother contracts For example, how IS the pnce to be
detenmned between generators and the smgle buyer? By negotiatIOns? A formula rate? How are
tleconOmIC hfetimetl rates for generators to be estabhshed farrly to protect RENEL's stranded
mvestments but to dehver the lowest cost power to consumers? Whether and how these Issues
are to be regulated must be resolved under the new legal regime +he IfRENEL remams an
R A , the RENEL-govemment contract reqUIred under the ConstitutIOn Law 66/1993 Will have to
address prIvate-party particIpatIOn m generatIOn when settIng RENEL's performance targets If
the smgle buyer IS an R A , It Will also need a contract With the government

Prlcmg

The new laws should prOVIde that prIce regulatIOn be made predIctable, contam clear, substantIve
cnterIa, and address backup and standby charge issues for IPPs and self-generators The
regulatory~ declSlon should be made as to whether to retam umfofmIty of tanffs, or vary
them based on actual cost of servIce WInle large Industnal users Will pay mdividual contract
pnces for generatIOn, they could be charged a unIform transmISSIon and dIstrIbutIOn prIce,
wherever located, If deemed appropnate as a matter ofpncIng polIcy

V 1 2 2 Regulatory Framework

The new laws should also proVIde for a transparent and predIctable procedure to seek regulatory
actIOn and reVIew ofthat actIon (e g , a heanng process for hcensmg, subject to JudICIal reVIew)
These laws should clearly defme wruch governmental entity IS authonzed to act on wmch Issue

LIkeWise, the deimeation ofresponSIbIhtles among the smgle buyer, the MOF, the Mal and any
other regulator must be made clear and dIstmct For Instance, regulatIOn should specIfy wruch
entity, If any, can deCIde whether a bId should be hmited by fuel source or other non-pnce factor
As noted, subject matters ofregulauon requmng development or change mclude blddmg,
hcensmg, conceSSIOns, power purchase agreements, and pncmg The role of each governmental
entity With respect to each of these areas should be spelled out

The clanty of a JUrISdIction's prImary law as to whIch agency enJoys whIch powers IS a major
factor m contrIbutmg to the success of any restructurmg effort For example, m Hungary, the
role of a quasi-mdependent agency, the HungarIan Energy Office ("the REO"), on bIddmg,
IIcensmg, contractmg and prIcmg has been made clear The relatIOnshIp between the REO and
the Mmistry of Fmance as to prIcmg IS also clear, and the role of other mInIstrIeS as to
conceSSIOns IS separately addressed The clarIty of thIS role delmeatIOn has contrIbuted to the
success ofthe Hunganan priVatIzatIOn efforts to date, and predIcts a greater chance of further

5



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

success than that WhICh can be expected from other JUTlsdlctIOns In the regIon WhIch have not
been as clear m settmg out the role of each of Its governmental bodIes

Thus: not Net only must each ofthese substantIve areas of regulatory concern be addressed
separately, but therr mterrelatIOnshtp must also be addressed For example, pncmg regulatIOn, the
bId process, lIcensmg, the grantmg of conceSSIOns, and contractmg are all related Presumably,
the regulatory system should be coordInated such that the party who Wins the conceSSIon nghts
for generation also obtaInS the reqmslte lIcenses and enters mto an enforceable sales contract
conSIstent WIth ItS wl11rung bId Thus, pnces paid to generators should mcorporate wllUlmg bId
pnces for new capacIty and should enable~ IPPs and self-generators to enter mto long-term
contracts to sell theIr power, To achIeve these obJectIves, It IS IInperatIve that pnvate party
partICIpants In the electnc sector be gIven the OppOrtunIty to earn a sufficIent return over the lIfe
oftheIr mvestrnent If such partICIpatIOn IS to take place At the same time, however, least-cost
pnnclples should preVail, alloWing competItIOn to keep the pnce of new capaCity down

The pnce at whtch the smgle buyer sells all power to RENEL must then be regulated to
mcorporate these costs

The WhIchever prIcmg approach IS used (cost based: prIce cap: profit sharIng, and so on, as
dIscussed In SectIOn IV above), the regulatory regIme must clearly artIculate the pnce (and the
basIS for that pnce) at which the smgle buyer (now a smgle seller) can resell the electrICIty It
purchases

V. 1 2 3 CommerCial and Investment Issues

Under the third area oflegal reVIew, laws to encourage pnvate mvestment, the law should
address the transferabIlIty and mortgage capabIlIty (and/or other secunty deVIces) relatmg to
lIcenses, conceSSIOns, and contracts, m addItIOn to the variOUS commercIal Issues dIscussed With
respect to the vertIcally Integrated monopoly option and In the InceptIOn Report InabIlIty to
mortgage, create secunty Interests lIl, or otherwIse Involuntarily transfer nghts could dIscourage
pnvate Investment Property ownershIp Issues should be clanfied, mvestment and currency laws
should be modIfied to faCIlItate mvestment, and, as dIscussed m the InceptIOn Report, JUdICIal
access should be made easIer If there IS to be pnvate partICIpatIOn, pnvate partIes Will demand
the nght to JUdICIal reVIew ExceSSIve charges for usmg the JudICIal system, and other legal
ImpedIments, could also dampen mvestment These constramts should be ellmmated

V 1 2 4 Antitrust

Fmally, WIth respect to the fuurth core legal area, antItrust 10:\'I'S, partiCipants Strong, workable
antItrust laws need to be adopted, WIth a governmental agency authonzed to ensure the
enforcement of such laws PartICIpants m the electrICIty sector WIll need assurances that :these
the elements of the smgle buyer optIOn which depend on market forces can operate m a truly
competitive market not dommated by one or a few players Thus, If the generatIOn contracts WIth
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the smgle buyer are to be governed by market pnnclples rather than by regulanon, laws WIll be
reqwred to assure that no seller (nor the smgle buyer) can manIpulate tlns process Improperly
Given the lIberal partIcipation RENEL IS allowed III IPPs(4 9 percent ownerslup), and the llIDlted
encouragement of IPPs III the sector generally, the annmonopoly thrust under tlus first optIOn
should focus m part on lImItmg RENEL's abIlIty to control the market

ExperIences m other JUrISdIctIOns teach that market blockages can constram competItIon when
the numbers ofpartICIpants In the market are too few In the Czech RepublIc. for example. the
government had wanted to rely on the market. mstead ofprIce regulatIon at the wholesale level
Because one company owns 80% ofthe generatIOn along WIth the transmISSIon system -- only
dIstrIbutIOn was effectively broken up among many entitles -- that 80% owner dommates the
market. resultIng In dIfficulty for the dIstrIbutors In negotIatIng market drIven prIcmg In theIr
contracts Even m England -- a countly With a long hIstory of trade regulatIOn -- too few
generators may have been created. and mergers among generators and dIstrIbutors are currently
pendmg for approval In front of the regulatmg antitrust board Hence, even when the mitIal
restructurmg breaks up monopolIes Into multiple separate entitles, these entItIes can then re
group mto market domInatIng forces absent VIgorous antItrust control AntItrust regulatIOn IS, to
some extent symbIOtIC With TInce regulatIon -- either Dnces are dIrectly regulated by
governmental entItIes. or, Ifpnces are to be unregulated and dnven by market forces, antItrust
regulatIon must then be enacted, Implemented and enforced to ensure the market works properly

V 1 3 The Open Access Option

ThIS option contemplates no SIngle buyer Instead, dIrect sales would be penmtted between large
mdustnal customers and IPPs, WIth RENEL oblIgated to wheel the power at a regulated
transffilsSIOn pnce The optIOn could also contam posltlve encouragement of IPP sales by forcmg
RENEL to buy a certam amount of Its power from IPPs and/or self-generators

From a legal perspective, the changes needed for the smgle buyer optIon would also be needed
for the open access optIon, except that the law need not deal WIth the creatIOn and delmeatIOn of
responsIbIlItIes of the smgle buyer Instead, enablmg laws penmttmg dIrect sales by non-RENEL
entitIes would be reqUIred Pnce regulatIOn would focus on RENEL's transmiSSIOn charges and
the problem of "cherry plckmg" by IPPs of the best large retaIl customers If too many mdustnal
customers choose to contract dlIectly With mdependent generators, RENEL could have a
stranded Investment problem

In sum, 'Nhen When reVIewed agamst the backdrop of the four pnncipal areas oflegal reVIew, the
open access optIOn triggers the followmg legal reqUIrements the enablmg legIslatIOn WIll need to
focus on proVISIons facilItatmg IPP partICIpatIOn and dIrect retaIl sales Key terms mclude
RENEL oblIgatIons to buy and IPP ablbty to contract dIrectly With large mdustrIal users
Regulatory authonty Will focus on scrutIny ofRENEL purchases, meetmg the l...§.l.i percent
threshold, and contract and pnce regulatIOn Smce RENEL would use competItive bIddmg to
acqUIre new capaCIty, the same need for clear regulatIOn of the bIddmg process anses as WIth the
smgle buyer optIOn SImIlar hcensmg, conceSSIOn and contractmg Issues anse, smce the open
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access opnon depends on a soplusttcated blend of bIds, concessIOns, lIcenses, and contracts,
partly regulated and partly market donunated, as does the smgle buyer optIon The same bank
and financmg Issues arise here as With the smgle buyer optIon, smce pnvate mvestment IS cnttcal
to the optIon WIth respect to antItrust Issues, laws Will have to ensure separatIOn between
RENEL generanon and dIstrIbution and guard agamst RENEL control over the IPP market In
thts respect, also, the open access optIon poses consIderatIOns slIDllar to those trIggered by the
smgle buyer optIon Because key elements of the open access optIon depend on market forces,
antImonopoly laws must assure potentIal partICIpants that a true, functIOmng market,
unconstramed by partIes who exerCIse market control, eXISts

V 1 4 The CompetItIVe Market OptIOn

ThIS optIon dlsaggregates RENEL, creates a power pool, and permIts open access to the
transmISSIon system

The optIOn would, therefore, from an enabhng perspectIve, reqUIre laws for dlsaggregatmg
RENEL, presumably over a penod of tIme (It IS contemplated that If tlus optIOn IS selected, It
WIll be phased m gradually) The laws necessary to effect tlus dIsaggregatIOn would be multIple
and complex, With numerous deCISIons to be made regardmg how the dIsaggregatIOn occurs (e g ,
tImmg, ownerslup, managenalissues) and any pnvate partlcipation m the ImtIal or eventual
ownershIp ofthe disaggregated pIeces ofRENEL The constItutlOnal lImItatIon on ownershIp of
state assets or foreIgn ownershIp of real property could become an Issue and would need to be
addressed

WIth respect to regulatory authonty concerns, because the compeuuve optIOn essentIally replaces
a noncompetItIve, government-owned utIlIty With multIple competIng partIes, the role ofthe
regulator as referee over these partIes becomes very Important The clarity and predictabIhty of
laws and regulatIOns defnung the powers ofthe regulator are CruCIal to faCIlItate pnvate
partICIpatIOn, the regulator must also be VIewed as mdependent to gIve confidence to the pnvate
partIes of the nondIscnmmatory playmg field m the sector, and the regulator must be gIven
suffiCIent power (subject to JudICial reVIew) to prevent and penalIZe any nussteps m the
competItIve process

Not only would the regulatory authonty need to oversee the dIsaggregatIOn process, but
thereafter It would have to regulate the power pool Wlule the need for new capaCIty would be
dealt With by market forces, the process for obtalmng such capaCIty would also reqUlre reVIew
Some pnce regulatIOn would stlll be necessary, partIcularly at the dlstnbutIOn level

WIth many new entItIes created by the disaggregatIOns, multIple new contracts WIll have to be
executed, mcludmg management contracts, servIce agreements, operatmg contracts, and buy-sell
agreements Certam of these contracts WIll need regulatory oversIght to assure that the contracts
reflect the overall goals of the dIsaggregation process In the bankmg and finanCial area,
facIhtatlOn of pnvate mvestment would be Important, leadmg to the same concerns as dIscussed
In the earlIer optIOns
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Fmally, With mcreased competItIOn comes the mcreased need for antItrust oversIght Some
regulator, not necessanly the same as the regulator overseemg utIhty Issues, WIll need effectIve
power to avoId noncompetItIve actIOns by partIcIpants actIng eIther smgly or m concert WIth
others As noted above. even In countnes WIth the most estabhshed antItrust laws and pnncipies.
restructunng the electncrty sector has led to potentIal antItrust dIfficultIes ASIde from creatmg
a framework for VIgOroUS antitrust overSight the::fhe law Itselfmust also have sufficIent force to
gIve a regulator the power to aVOId monopolIes formmg from the disaggregated elements of
RENEL

VIS Heat Supply

SectlQn II 3 4 generally dIscusses the Impact of the SIgnIficant presence ofcombmed heat and
electncity plants on Romama's electncity sector, mcludIng the recommendatIOn that some
IsolatIOn of heat productIOn take place to aVOId cross-subsIdIzatIOns. Increase the accuracy of
cost analyses, and faCIlItate competItIOn

Just as the chOIce ofone of the four models dI<;cussed In thIs Report trIggers a legal response that
can be gUIded and reViewed by the four areas ofpnmary legal concern and the five areas of
regulatory concern IdentIfied and dIscussed above. so also the partIcular dIrectIOn chosen for
treatment of heat supply WIll reqUire a legal response addreSSIng these areas ofconcern

More partIcularly. one Issue that Will need to be addressed IS whether CHP plants or other forms
ofcogeneration resultmg In stearn productIOn should receIve separate or preferable treatment
Many countnes gIVe preferences to generatIon that uses renewable fuel sources In Hungary. for
example. the transmISSIon and dIstnbutIOn companIes cannot collectIvely refuse to accept power
offered to be sold from lIcensed plants USIng such fuel sources. and the pnce these plants receIve
for such power IS hIgher than the pnce for power from other. less deSIrable sources The Umted
States In the past SImIlarly gave preferences to "QualIfied FaCIlItIes" ("Qfs") USIng
envIronmentally supenor fuel sources

The questIon anses whether preferences should be gIven to cogeneratIOn Involvmg heat supply
In an effectIvely functIOnIng competitIve modeL no such preferences should or need be gIven
The effiCIenCIes that make cogeneratIon more deSIrable. along WIth Its envIronmentally supenor
qualIties. would naturally make such plant the most pnce competitIve In any bIddIng process, or
other market dnven method for acqUIrIng new capaCIty Conversely. If exceSSIve preference IS
gIven to a partIcular type of generatIon. Without lettIng the market determIne fuel chOIce and
Wlthout regulatIng fuel dIVerSIty, the electncal sector could find Itself domInated by chOIces that.
over the long run are not the most effiCIent or deSIrable For example. In the United States. the
past legal preference for Qfs led to the compelled executIOn of long-term contracts at prIces that
In hindSIght, turned out to be hIgher than the freely-actIng market prOVIded The result IS a cost
to utIlItIes and. ultImately, the consumers. that IS hIgher than It had to be

Therefore. wluchever model IS chosen. and whIchever dIrectIOn the GOR chooses for heat
supply, laws and regulatIOns should not gIve so much preference to heat supply sources as to
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dIstort the market and the abIlIty to aclneve the most competItive pnces for power over the long
term

V 16Summary

Each In short, each optIon Will reqUIre fundamental changes m the electrIc laws to effect the
structure and goals of that optlOn Wlule the competItive market opnon would reqUIre the most
change m the law, each optlOn has certaln umform and basIC needs Baeh each reqUIres laws that
set forth specIfic substantIve, enforceable cntena, create predIctable, transparent and reVIewable
procedures, and clearly delmeate governmental and pnvate-party nghts and responsIbIlItIes

V 2 GENERAL POLICY AND LEGISLATIVE REQUIREMENTS (INCLUDING
SUGGESTED MODIFICATION OF THE DRAFT ELECTRICITY LAW)

The latest draft of the Electnclty Law makes substantIal progress m focusmg on the legal Issues
that must be resolved to create a modem electnc sector that embraces least-cost pnncipies and
encourages market competItIon, where feasIble, and pnvate party partIclpatlOn

As set forth above, the crucla11egal bUlldmg blocks for any workable electnc sector optlOn are
(1) clear enablIng legIslatIOn, (2) laws re1atmg to regulatory authonty, creatmg predIctable and
open procedures - e g , rules requmng wntten, reVIewable decIsIons explIcatmg the agency's
reasorung and clearly dIstmgUIslnng between governmental and pnvate party nghts and
responSIbIlItIes, (3) laws facIlItatIng pnvate mvestment, and (4) antImonopoly measures These
laws should mclude understandable, substantIve, enforceable cntena For example, the auctIOn
process for acqumng new capaCIty should expressly lIst what factors are exammed In evaluatmg
bIds - what weIght IS gIven to pnce, whether non-pnce factors are consIdered, and If so, how A
SImIlar lIstIng of substantIve cntena should be set forth for lIcenses and conceSSIOns, so an
applIcant knows exactly what It needs to do to obtam these pnvIleges, and IS secure m knowmg
that the courts can prOVIde a meanmgful revIew of the process The current draft Electncity Law
deals successfully With many ofthese cntIcal tOpICS, nonetheless, certam changes, and addItions
to the draft Law Will need to be made to fulfill the reqUIrements WItlun these four areas of the
law

V 2 1 Apparent InconSIstency

As a threshold matter, the latest draft Law appears to mcorporate an mcofiSistency between Its
artIculated goals and substantIve prOVISIons

The draft Law reCItes that the purpose of the Law IS to fill a currently eXlstmg legal VOId In the
electncal sector as It restructures for a market economy (See Page V-I) The stated goal of the
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Law IS to promote competItion (idjfuU, along With mamtaImng the power supply, WIth open
access to the gnd (Id ,pp 1-2, see also Art 2(b))

Thus, the general goal of the draft Law IS to faCIlItate pnvate mvestment, encourage competItIOn
(at least at the generation level), allow open access, and moderrnze the electncal sector to meet
market economy standards, will.le mamtammg a stable, safe supply of electnclty These goals are

well articulated and are absolutely on target

Nonetheless, speCIfic proVlSlons ofthe draft may be InCOnSIstent With these goals For Instance,
despIte the goals ofcompetItIOn and open access, the draft prOVIdes for a system whereby one
Power Autonomous RegIe (R A) - presumably RENEL - generates, transrmts and dlstnbutes
That R A acts as the sole buyer ofall power and IS the only entIty that can sell power to
consumers (Art 13(3» Hence, that entIty constraIns the market and enJoys monopoly status
Furthermore, as so deSIgned, thIs system fits none of the three optIOns proposed In thIS study
except the status quo, and would have to be changed accordmgly -- to allow for a separate buyer
for the smgle buyer optIon, to faCIlItate dIrect sales under the open access opuon, or to
dlsaggregate RENEL under the competItlve market optIOn

Art 1 additlonally prOVIdes that electnc lInes and power statlOns Ilconstltute state publIc
propnety II If this section means that these assets are consIdered malIenable state property,
pnvate partICIpatIOn ill any ownershIp ofany transmisslOn or dIstrIbutIOn entItles becomes
problematIc

Nor does t..he draft Law create mcentlves for IPP and self-generator partICIpatIon In generatIOn or
exphcltly state that such partICIpatIon IS legal and allowed The draft does not unpose on the
RENEL-sIngle buyer the duty to buy from an IPP WIthout such a requIrement, the IPP WIll have
no way ofassunng a market for Its output, and pnvate partICIpatIOn m the sector IS unlIkely to
develop

Yet the draft contemplates IPP partICIpatIOn Even though the draft creates the RENEL-smgle
buyer optIOn, It states that the regulator WIll negotIate and conclude conceSSIOn agreements (Art
15(d) and Chapter VI) Art 29(1) refers to an auctIOn lIaccordmg to present law prOVISIOns and
dISPOSItIOns m force regardmg conceSSIons 11 Art 31 also affirmatIvely prOVIdes that conceSSIons
are granted through auctIOn, on the basIS ofterms of reference drafted by the regulator as
conceSSIOn grantor Art 29(b) prOVIdes that the regulator annually lIsts what actIVItIes, goods,
mstallatIOns and land whIch may be concessloned The regulator grants the conceSSIOns, and
Romaman or foreIgn legal persons can apparently also mstlgate a request for a conceSSIOn (Art
29(b»-

Presumably, the Law assumes that pnvate mvestment m generatIOn WIll occur through the
auctioned conceSSIon process But the Law does not say what can be the subject ofa concesslon
- new capaCIty only? refurbIshments? lIfe extenSIOns? eXIstmg generatIOn? For InStance,
Art 31(3) prOVIdes that conceSSIOns are for speCIfied duratIOns, dependmg on whether they are
for "thermal dlstnbutIon and transmISSIOn grIds," "thermo-power and thermal plants," or
"hydropower plants development" Can conceSSIOns eXIst for other components of the electnc
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system? The Law either should specify the scope ofconcessIOns or should clearly grant to a
regulatory body the abIhty to define that scope

Most Important, the Law should conftrm that these conceSSIon wmners are assured of an
opportunIty to sell theIr power and make a proftt With no substanuve prOVISIOns requmng the
RENEL-smgle buyer to take the power, and no nght to sell to consumers dIrectly, IPPs, whether
through conceSSIOns or not, have no avenue for partlclpatmg m the market, unless If. by faet4
wmmng the conceSSIon they automatically gam a contract at the wmnmg bId pnce But the draft
Law IS SIlent on thIs Important detail

Recent changes to the draft Law, moreover, mcrease the RENEL-smgle buyer's potential
opportumty to self-deaL further undercuttmg the chances ofprIvate partICIpatIOn m the sector
ArtIcle 15(c). for example. has been apparently modIfted from prevIOUS drafts to decrease the
regulator's abIlIty to hmlt the RENEL-sIngle buyer's wheelIng charges ArtIcle 51 has SImIlarly
dIluted the RENEL-smgle buyer's duty to aVOId cross-subsldizatlOns between Its monopoly and
competItIve bUSInesses These developments would trouble any potentIal pflvate party
partICIpant m assessmg ItS abIlIty to compete on an equal playmg fteld

Other proVISIons could dIscourage pnvate party partICIpatIOn m dIfferent ways Art 33 for
example, Art 33 states that "[t]he rIght to develop and operate, acqUIred through conceSSIon,
constItute a nght wmch cannot be mortgaged " InabIlIty to mortgage, or create seCurIty mterests
m, concessIOn rIghts could severely Impair prIvate partIes' abIlIty and mterest to compete for
such conceSSIOns and WIll be mconslstent With the goal of promotmg a market economy

The draft Law must address these Issues to encourage pnvate Investors to partICipate These
changes or addItIOns should be made to faCIlItate pnvate mvestment under any optIOn, Includmg
the status quo, IfIPPs are to play an Important part m the sector Smce the competluve market
optIOn contemplates that the bIddmg process would be sponsored by dlstnbutIOn comparnes,
additIOnal modlftcatlons of Chapter VI of the draft Law would be needed to reflect thIs feature
Once the GOR adopts ItS preferred Industry optIOn, the ElectrICIty Law, and other laws as
appropnate, should be thoroughly reViewed and reVIsed to Implement the selected optIOn

V 2 2 Lack of Clanfy c1anty

The IntroductIOn to the draft (p 2) states that It IS meant to be fleXIble to respond to rapId
evolutIOn m the electnclty sector FleXIbIlity IS a laudable characterIstic The Law, however,
should gUIde the evolutIon m the electrlclty sector Therefore, the Law must be suffiCIently clear
about the substantIve CrItena applIed m makmg declSlons, wmch governmental body has control
over what Issue, and how deCISIon makmg will proceed, to dIrect and faCIlItate that evolutIon
Pnvate mvestment cannot flounsh unless or untIl the law IS clear and predIctable As wntten, the
Law could be Interpreted as grantmg open-ended powers to the regulator and the RENEL-smgle
buyer WIthout affirmatIvely lIstmg the SubstantIve cntena these entitles must follow The Law
also appears to gIve the regulator, the RENEL-smgle buyer and/or ParlIament the abilIty to
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change eXIstmg nghts In general, certam areas of the draft lack reqUlsite clarIty, specIficIty and
substance

A few examples Illustrate tlus problem

1 Art 15@ states that the regulator, among other thIngs, "drafts prOjects for
regulatIon ofthe economIC fmaneIal mechanIsm of the economIC agents '/Nmch
partIcIpate m the sector actiVItIes" (Art 15(a)) Perhaps some perceiVed flaws m
thIS provIsIon are a product of the translatIOn, but the provISiOn appears to be a
''ague delegation ofhmitiess pov..er to Impo~e restrIotiOns and dutlCs on all
partICipants lfi the electncIt)' sector The powers should be limIted and specIfied

2 .Art 15(c) provIdes that the regulator "coordmates and controls the actIVIty of
mvestment m the power and thermal energy sector" How It does so IS not
explaIned, and needs to be The Law should lIst the standards of mvestment
approval

~ 2.- Art f-.5W l5(b) proVIdes that the regulator negotIates and concludes conceSSIOn
agreements, but gIves no substantIve cntena for domg so Chapter VI, dedIcated
to the conceSSIon process, lIkeWise does not prOVIde any such cntena Art 36(d),
moreover, penmts the government to cancel a conceSSIOn whenever the holder
"doesn't observe any other clauses mentIOned m the contract 1I Thus, any mInor,
techmcal mfrachon could potentIally result m a wholesale loss of a conceSSIOn,
presentIng nsk and uncertamty and further discouragmg pnvate party WillIngness
to partICIpate The conceSSIOn scheme should mclude these Important detaIls

41 Art 9 prOVIdes that "The sector mImstry WIll mOnItor companIes" WhIch
partICIpate In vanous elec.mCIty actIVItIes, apparently, to, among other thIngs,
"allow the utIlIzatIon of certam quantItIes form a certam form ofpnmary or
transformed energy" and "utIlIZe, under economIC condItions, certam quantItIes of
mfenor fuels from mternal sources or valuate preestablIsh quantItIes of renewable
and secondary energy sources " It appears from this language that the nnmstry
(MOl?) Will have some sort ofmput as to what kmd ofpower IS used (hydro, 011,
gas, etc ), and Will be able to order use of "mfenor" fuels, hke lIgmte The
relatIOnshIp of these powers to the NatIonal Energy PolIcy (dIscussed below) Will
have to be spelled out, how these powers affect the bIddmg process for new
capaCIty must be establIshed, and mabilIty to force fuel-type changes after award
of lIcenses and conceSSIons and entry mto contracts Will have to be made clear

~ ~ Art 16(6) proVIdes that "operatmg authonzations" (lIcenses?) may be Withdrawn
"when the authonzed mstaliation IS at nsk or 15 the source ofdIsturbances,
followmg the faIlIng to observe the operation, mamtenance and repaIr techmcal
and orgamzatIOnal condItIOns" ThIs prOVlSlon agam appears to gIve too much
open-ended power to the regulator to termmate eXIstmg nghts and thus
dIscourages pnvate Investment
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e.5. Art 18(2) gIves the RENEL-smgle buyer the power ofdraftmg the dIspatch
statute, With the approval of the regulator Nowhere does tlus Law mdicate that
RENEL must dIspatch the least cost power first, or otherwlse llIDlt RENEL's
power not to chspatch IPP or self-generator power Wlule Art1cle +-9W .1.2W
proVIdes for a NatIOnal Energy DIspatcher, wmch authonzes generatIOn "on the
basIS ofmargmalleast costs," that DIspatcher IS expressly "subordmated" to the
RENEL-smgle buyer Does thIS mean that RENEL appomts the DIspatcher? How
does the DIspatcher gam any mdependence from RENEL to assure that
competItive IPP power IS dIspatched?

'1.6. The draft provIdes for a NatIOnal Power and Thermal Energy Pollcy adopted by
the Parllament (See text, Chapter II ) WhIchever optIOn IS chosen, laws and
regulatIOns must make clear how tlus pollcy IS Implemented m mdividual bIddmg,
lIcensmg and other declSlons Art 8 provIdes that the Pohcy IS drafted at least
every 5 years, but can be changed at any time In order to assure mvestors, the
draft should clanfy that such changes cannot affect eXIstmg nghts

.& 1 Art 27 refers to cntena to be establIshed by tne regulator for operatmg
authonzatIOn, but proVIdes no substance or gUIdance to be followed by the
regulator m Imposmg these cntena Do the cntena mcorporate bId terms? Are
they tied to the NatIOnal Plan? Do they follow least-cost pnnciples?

8 Art 41 provIdes that the "maJonty" ofconsumers' regulatIOns are regulated. but
does not state whIch are and whIch are not

9 Art 45 IS not clear as to whether the pnce paId for power should mclude profit
The opportunIty to earn a reasonable rate of return on capItal deployed IS essential
for pnvate partICIpatIon

V 2 3 Lack of an Independent Regulator

The draft also contemplates a regulator WIthm an eXIstmg IDmlstry The competItIve market
optIon proVides for an mdependent regulator If the competItIve market optIOn IS chosen, the
draft Law should be modified to allow for such an mdependent regulatory body WhIchever
optIOn IS chosen, an mdependent regulator would be preferable

Art 45 prOVIdes that tanffs are promulgated by the MOF, based on the regulator's proposal The
based on an agreement between the regulated economIC agent and the regulator. subject to
approval by the MOF ASIde from the problem that thIS ArtIcle does not explam what happens If
the regulator and economIC agent cannot agree. or If the MOF does not approve the agreement.
the relatIOnshIp between tanffs and long-term contract pnces must be clearly defined for any
pnvate partICIpatIOn under any optIOn Art 49, for example, states that the regulator IS obllgated
to reVIse tanffs any tIme necessary and propose them to the MOF However, new tanffs cannot
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affect the pnce paId for capacIty under eXIstmg long-tenn contracts, otherwIse the pnvate
Investor Will have no Incentlve to mvest

Art q6 proYides that proposals are made to the Responsible Authonty as to "paces, tariffs and
taxes, perfonnaflce standards, and other conditiOns for povrer and thennal energy supply" The
MOF then issues pncmg deCisIons based on recommendatiOns of the Responsilile Authonty The
draft does not state who appomts the ResponSIble Authonty nor does It define the result If the
MOF dIsagrees With the ResponSIble Authonty's evaluatIOn The draft should address these
POllltS and also should prOVIde that the ResponSIble Authonty must artIculate the reasonmg for
Its deCISIons m wntmg, that ItS evaluatlOn process IS open to the publIc and that Its deCISIOns are
revIewable m court

V2 4 Summary

These comments and suggestIOns m no way detract from the substantIal achIevements of the
current draft The Law clearly states Its purposes and goals and frames m many of the essential
pomts reqUIred to achIeve the stated objectIves GIven the complexIty both of the electnc sector
and of the mynad mtersectIOns of regulatory and market Issues, It IS understandable that the draft
Law wIll benefit from further analYSiS, speCIfiCIty, and redraftmg, as the GOR debates and
ultImately selects ItS preferred structure for thIS cruCial sector of the economy As the focus m
thIS SectIOn on only a few gUIdmg prInCIples -- clanty, predIctabIlIty, revIewabIlIty -- mdicates,
moreover. the suggested changes to the draft share a common theme such that any reVISIons
should be SImple and straIghtforward. whatever optIOn IS chosen For example, these
suggestIons and comments do not recommend wholesale, substantIve changes to the eXIstmg
proVISIOns m the draft Rather, they recommend that, after the GOR selects the appropnate
restructurIng model for Romama. the draft. along WIth other related laws and regulatIons, be
fleshed out and expanded, WIth these gUIding prInCIples of clanty, predIctabIlIty and
reVIewabIlIty In mmd

LIT 62390-1 DOC
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IfI can be ofany further asSIstance, please gIve me a call

m Hungary I have also attached that document.

Howard also asked me to send you one ofour ongmal outlmes for our competltlon study

MEMORANDUM

Wayne Ml1rutoWlCZ
cc Howard Menaker and JacqUle DeRosa

March 6, 1997

Bechtel-Romama--Draft Wlutepaper

CRConnors

TO:

FROM:

RE:

DATE:

Howard Menaker gave me a call and asked that we send along to you a draft letter we

prepared for the Deputy ofLIcensmg at the Hunganan Energy Office explammg the benefits of

mcreased competltIon ill the electncIty sector He thought tIns draft letter mIght be ofassIstance

to you and Pete In expandIng upon tins Issue m the draft wlntepaper
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DRAFT
6 March, 1997

[Dr Imre Szabo
INSERT FULL TITLE AND
ADDRESS]

[NAME AND ADDRESS OF
APPROPRIATE OFFICIAL
AT THE MINISTRY]

INSERT DATE

Dear INSERT NAME

In recent years, the electrIcity sector m Hungary has undergone profound change
Hungary has led the region m pnvatlzatlon and m estabhshmg a legislatIve and regulatory
framework that modermzes, commercmhzes and harmomzes the sector With that of Its
western neighbors

We at the HEO belleve that the current SltuatlOn presents a umque opportunIty to
determme whether additIon competltlon m the sector could benefit the Hunganan people
and economy We mtend to estabhsh a Workmg Group, With the HEO's efforts led by
Dr Gabor Szorenyl, to examme these cntlcallssues The Working Group expects to
reVIew the benefits ofadditIonal competltlon, assess the Impacts on consumers and the
economy, and to make its recommendatIon to the Mmlstry and the Government by
March, 1998

We seek the Mmlstry's partlclpatlon and leaderslnp m tlns effort We tlnnk It IS

VItal that the Mmlstry become mvolved Wlth.and help gwde the WorkIng Group's efforts,
m coordmatlOn With the current mtermmlstenal group exarnJDlDg ED harmomzatIon
Issues We specIfically request that you deSIgnate appropnate OffiCIalS to Jom the
Workmg Group We look forward to collaboratIng With the MlOlstry m performmg tIns
unportanttask

I BACKGROUND

Two Parhamentary Acts embody the basIC changes m the electrICIty sector to
date (1) the ElectrICity Act of 1994 (Act XLVIII), outhnmg the general re-structunng of
the sector, and (2) CITE OF RELEVANT PRIVATIZATION ACT, callmg for the sale of
utlhty assets or mterests m those assets to pnvate entltles
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Smce the enactment of these laws over three years ago, the Government of
Hungary has aggressively and successfully undertaken Its dunes to tmplement the statutes
and advance theIr obJectlves Change has been dramatIc, and many goals have been
aclueved

We beheve that the Government should next explore the potentIal benefits of
further change Such change could mclude mandatory retaIl wheelmg or creatIOn ofa
power pool

Set forth below are the prmclpal benefits Hungary could hkely achieve from
mcreased competition m the sector, and why It IS Important to examme tlns Issue now

n POTENTIAL BENEFITS FROM INCREASED COMPETITION

A Increased CompetItIon Advances EXIStIng Laws and ObJectIves.

The deCISIon has already been made that Hungary's electriCIty sector should not
be publIcly owned or COnsIst ofa vertIcally mtegrated monopoly, but rather c:hould be
pnvately held and dlsaggregated CompentIve and market pnnclples are already
embodIed m eXistIng electnclty laws and regulatIOns In order to mamtaIn eXIstIng gams
and to contInue on the path to wluch Hungary has COmmItted Itself, further changes m the
sector are warranted

For example, two fundamental prmclples ofeXistIng energy polIcy are (l)
applIcatIOn of least cost pnnclples and (2) chsaggregatIon ofthe sector by functIon
(generatIon, transrmsslOn and chstrIbutIon) and SIZe (With sales of mdIVldual generatIon
plants and localIZed dlstnbutIon compames)

Least cost pnnclples constItute a core element not only ofthe ElectriCIty Act (see,
e g , SectIon 7(1», but also ofthe decrees, lIcenses and mdeed every aspect ofregulatIon
In the sector ThIs objectIve IS consIstent With the dommant VIew ofelectriCIty
regulatIOn least cost pnncipies form the basIS of the modem regulatory framework for
the electrICIty sector ill almost every democratlc, market-economy m the world

SImIlarlY, the pnnciple ofdIsaggregatIon - breakIng up the vertIcally mtegrated
monopoly formerly controllmg the sector - charactenzes current HungarIan electncity
regulatIOn For example, the 1995 tender process prohIbIted bIdders from purchasmg
more than a speCIfied number ofassets, MVM's hcense hnnts Its generatIon ownershIp to
secondary reserves, and chstnbutIon companIes share slIDllar ownershIp restrIctIons on
generatIon assets As With least cost pnnciples, tIns aspect ofeXIstmg Hunganan law and
regulatIon IS consIstent With recently adopted laws promotmg dIsaggregatIon ill the
energy sector m other democratIC, market-onented countnes

2



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Current developments, however, threaten success m acluevIng these goals For
example, re-aggregatIOn of the Hunganan electrICity sector IS underway, through
Increasmgly umfied ownerslup ofgeneratIon and distrIbutIOn assets Owners ofcertam
dIstnbution or generation compames are purchasmg more plant, threaterung honzontal re
aggregatIOn Current owners ofdlstnbution assets are buymg generatIOn assets, and Vice
versa RIght now, nothIng In the ElectrICity Law prevents any of these consolIdatmg
owners from buymg MVM when It IS sold, and thereby completIng a vertIcal re
aggregation

SlIDllarly, despite the eXlstmg, fundamental goal ofleast cost pnnciples, Incorrect
InCentIves for pnontIzmg dispatch ofmore expensive Imports, as opposed to cheaper
Hunganan sources, may eXist

Increasmg competitIOn m the electnclty sector w111 aVOId erOSIOn of the basiC
pohcles already chosen by the people and Government ofHungary, but advance those
pohcles -- as reflected m other steps already taken by the Government For example, the
1995 pnvatlzation and sale process succeeded m large part due to the deCISIOn to use a
competitive blddmg process, and the current (1996) EstablIshment Plan requIred under
Section 4(a) ofthe Energy Act and Decree 34/1995 mcludes approval ofa competltive
bidding process for future MVM purchases ofgeneratIon

Hungary has COmmItted Itself to establIshment ofa free market economy
Development of a more competitlve free market m the electrICity sector IS consistent With
thIs general pohcy comnntment Further change m the eXistIng sector framework may be
needed to fulfill eXistIng pohcy goals, and to sustaIn the general econOmIC changes m
Hungary smce 1990

B Increased CompetItIon Can Combat The Disadvantages Of
Market Dommance - HIgh Pnces, Energy IneffiCIency,
IndIfferent SeM/lCe, And RIsk To Security Of Supply

Through Its comnntment to d1saggreganon, the Goverment recogruzed the
problems ofmarket dOmInance by too few, and too powerful, pnvate entities Market
dommance results m the lack ofcompetItlve pressures to keep pnces down, mefficlency
m electncity production and use, delay m or mchfference to servIce Improvements, and
threats to secunty ofsupply Changes are needed In the current sector framework to
aVOId these adverse results ofmarket dommance

1 Pnce ReductIon.

A competitive market can keep pnces at the lowest achIevable level wlule
advanCIng least cost pnnclples Examples ofpnce reductIOn through competitIOn mclude
the deregulatIOn of telecommurucatIons and aIrlIne transportation mdustnes m vanous
western countnes, and the deregulatIOn and pnvatlzatlOn ofwater and sewer servIces In

Argentma
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Substltutmg competItIon for regulatlon m the electncity market has reduced pnces
throughout the world COWltnes mtroducmg competItIOn m generation mclude
England/Wales, Norway, Spam, ChIle, ArgentIna, AUStralIa, and New Zealand In each
of these countnes, pnces decreased sIgmflcantly, Without losses (and ill many cases WIth
Improvements) m rehabIhty For example, when Argentma mtroduced competItIOn ill
electncity generatIOn, wholesale pnces fell 100%, StabIhzmg to a 40% decrease (At one
pomt, for a one-month penod, the pnce ofelectrICIty m Argentma fell to zero) SImIlarly,
m the Umted States, wholesale pnces now average approxImately $35IMwh, a substantIal
reductIon ill real terms from pnces before deregulatIOn

ThIs Impact on electncity pnces has a npple effect on commodItIes used by sector
partlcipants, such as fuel For example, from 1991 to 1995, overall coal costs fell 20% ill
England and Wales, as competItIon among generators caused them ill tum to reqUIre theIr
supplIers to reduce the pnce oftheIr fuel

The degree ofcompetItIon can also effect pnces For example, m Norway, WIth a
large number ofwholesale market partICIpants pnces were dnven down to short-run
margillal costs In contrast, m England and Wales, an ohgopohstIc market WIth only
three major partICIpants, pnces remam hIgher The more partICIpants m fue market, fue
greater the competItIve pressure to keep pnces down

Results from other countrIes offer no guarantee for slIDllar results m Hungary
Pnces Will probably mcrease over the next several years, due to the need for system
modermzatIOn and the fact the current pnces remam below world market operatmg and
capItal costs Excess generatIOn capaCIty m nelghbormg countrIes could also dIstort the
effect competItIon could have m Hungary

Yet, even where pnces are generally mcreasmg, true competItIon Will reduce the
degree of the mcrease Whatever the general drrectlon pnces are headmg due to costs,
competItlon can prOVIde mcentlves to moderate mcreases

Pnce moderatIon and aggreSSIve ImplementatIon ofleast cost prmcipies are top
pnontIes m the Hungary electncity sector The SOCIal hardshIps and adverse mflanonary
effects ofpnce mcreases show that every effort must be made to keep pnces as low as
poSSIble CreatIon ofa truly competItIve market may be the best way to aclneve that
goal A focused study ofthe potentIal WInners and losers m a more competitive market,
both over the short and long tenn, could result m a transItIon to a re-structured sector that
mmmuzes hardslnps and maxImIzeS fue pnce pressure benefits ofa more competItIve
market

2 Energy EffiCiency

In a competitIve market, pnces meet actual costs When pnces approach costs,
both producers and users ofelectncity are motIvated to Increase energy effiCIenCIes
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Expenence m countnes With market-based generatIOn pncmg, for example, shows
that deregulatIOn mcreases the dIfferentIal between average pnce and peak pnces TIns
sort ofpncmg encourages ratepayer to sluft loads from peak to off-peak penods, wluch,
In tum, from a macroeconomIC perspective, mcreases effiCIent overall use of resources

The mdustnal sector, VItal to Hungary's economy, mtght benefit substantIally
from competitIve pncmg, WIth Its mcentIve to mcrease effiCIenCIes For example, m
ArgentIna, after competItIon was mtroduced, a steel company, by bUYlllg on the open
market, was able to cut Its energy costs m half, contnbutmg to Its ablhty to be
competitIve mtematlonally

3 Improved ServIce

Ifan electrICIty company must compete, It does so not only on the basIS ofpnce,
but also through servIce Improvements to customers

England and Wales proVIde a good example oftlns servIce phenomenon
Betvleen Apnl and September, t 998 supply Will be opened to competitIon -- each retaIl
consumer WIll have the nght to choose Its own supplIer The result to date has been
SIgnIficant mvestments m servIce nnprovements by supply companIes m order to
compete effectIvely For example, Southern Electnc, a regIonal electnclty company, has
spent £40 mtllIon over the past three years on mfonnatIon technology systems and
workforce trammg, m order to nnprove Its competitive posItion and attract customers

4 Secunty of Supply

Fmally, market dommance can cause SecurIty ofsupply nsles, by allowmg a few
partlcipants to dtstort the market and reduce dtversity ofresources

The Government has already WIsely compelled dIverSIficatIon ofsupply III the
EstablIshment Plan Laws and decrees also favor certaIn domestIc resources, III order to
aVOid supply nsles Ifone or a few owners dommate the market, they can control the flow
ofresources and favor therr own mdIVldual mterests, wluch ffilght not muror the mterests
ofHungary as a whole In contrast, when no partlcular entity controls the market, the
diversificatlon ofthe mterests of the many market partlcipants aIds m mamtaInmg a
secure and dIverse flow ofresources and power

B Increased CompetItIOn Can Facilitate InternatIonal Trade and
EU IntegratIon

Currently, Hungary IS not an exporter of power If, however, It had a healthy,
competItive electnclty sector, WIth partiCIpants who have learned how to succeed m the
market and keep costs down, the pOSSIbIlIty eXISts that these partIcipants could succeed
on a broader, regional or trans-European market as well Well run, low-cost generation
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faCIlIties, for example, could result m profitable trades on the mtematIOnal market and
help reduce trade Imbalances

Even If Hungary remams a net Importer, the more competItIve the mtematIOnal
market, the lower the pnce Hungary must pay for those nnports Hungary can only gam
from healthy mtematIOnal trade ill power By adoptIng a competitIve domestic electrIcIty
sector, Hungary not only advances regIOnal compehtIon helpful to Its mdividual needs,
but dIsplays a WIllmgness to harmOnIZe With Its European Umon neIghbors GIven the
Government's comnutment to hannomze the legal framework of the energy sector With
EU reqUirements by 1998, prompt exammatIon of the appropnateness ofmc1udmg retail
wheelmg and other competitive changes to underscore EU compatIbIhty makes sense

C Increased CompetItIon Can Increase Foreign And DomestIc
Investment In The Sector

To date, the Government's efforts to attract mvestment m both the electrICIty
sector and the economy has a whole has succeeded well (Overall foreIgn mvestment
exceeds $14 bIlllon usn, a.l1d pnvatIZatlODS m the electncity sector have brought ill

receIpts ofover $3 bIllIon usn to the Treasury) In order to contInue to attract such
capItal, potentIal mvestors need to feel that the law IS clear, that all mvestors have an
equal opporturnty to succeed, and that a reasonable opporturnty eXiSts to achIeve farr
profits

ExpansIon of the competItive aspects ofthe electncity sector m a way that
prOVIdes c1anty, equalIty and opportunIty could brmg new mvestors to Hungary and
mcrease the overall amount ofmvestment - mvestInent that IS needed A thoughtful and
clear estabhshment of farr, competItive ground rules, recogmzmg the reasonable
expectatIOns ofeXistIng mvestors and rewardIng long-term commItment, could go a long
way toward mcreasmg mvestor confidence m the sector and counteractmg any eXistIng
mvestor dISCOmfort at recent pncmg decISIOns

Today, Hungary remaIns Central Europe's most favored reCIpIent offoreIgn
pnvate mvestInent ActIve protectIon and encouragement of free market pnncipies could
help sustam such a level of illvestment m the electrICity sector

D Increased CompetitIOn Can AVOid Uneconomic Bypass

Open access to the transnnsslon system can aVOId mdIvldual customer decISIOns
to bypass the system that are not cost-effectIve ill the long run The current sector
framework, Without such access, allows a form of lumted competItIon whereby mdlVIdual
customers can bypass, I e buIld or contract With separate faCIlIties outside the mtegrated
system In some cases, the cost ofbUlldmg mdependent faCIlItIes may be lower than the
customers' current tanffs, but hIgher than the true mcremental cost of servmg them If
so, bypass of the eXlstmg system IS uneconOIll1C to sector partIcipants as a whole,
because the bypassmg entitIes shIft costs ofmamtammg the system onto the remalIDng

6
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customers (mstead of spreadmg them across a broader customer base), and raIse the costs
oftotal energy productIOn m the country Thus, equahzmg opportumty to open access,
and promotmg competItiOn, e1nnmates uneconOmIC bypass and reduces overall costs

E. Increased CompetItIon Can Reduce Regulatory Costs In the
Long Term

In the absence ofa free, competItive market, regulatIon and regulatory oversIght
must govern, momtor and Issue declSlons Wlule oversight ofsome sort IS always
requrred for sectors WIth natural monopoly mfluences and VItal strategic resources, If a
sound legal and regulatory framework clearly defines a competitive market, then, after
lmtIal comprehensive regulatory efforts, the need for and degree ofday-to-day oversight
IS reduced over tIme - III turn, reducIllg the Government's cost ofmamtammg regulatory
agencies

ill WHY IT IS APPROPRIATE TO EXAMINE INCREASED COMPETITION
NOW

Prompt exammatIon ofchange should take place for several reasons

Frrst, the sooner any change occurs, the lower the transltlon costs III effectmg that
change The more mvested partICIpants become m the current sector structure, the more
costly the change to a dIfferent structure, because reasonable mvestor expectatIOns based
on the current structure must be respected m order to mamtam and grow those mvestment
m the new structural enVIronment Fatlure to recogruze these expectatlons mcreases nsk
and dtscourages mvestment, whIch m turn mcreases the cost ofcapItal and, ultImately,
pnces charged to the consumer Hence, change from any sector structure needs to be
done m a way that assures mvestors and reduces perceptIOns offuture nsk

Second, EU harmonIZatlon efforts are already underway Undertakmg an
exploratIon ofchange m the sector contemporaneously WIth harmomzatIon not only
makes sense from a practIcal standpomt, but also shows the degree ofcoIDIDltment the
Government places on meetIng EU standards

All change entatls costs How to mmumze these costs and who should bear them
are Issues that need to be dealt WIth early and WIth great dehberatlon

For example, mvestors m dIstnbutIon compames could argue that they are
currently makmg therr mvestments based on the assumptlon that these dIstnbutIon
compames have obtamed exclUSive franchIses Indeed, tlus argument appears to form a
baslS ofthe Dedasz challenge to EMA Power's duect supply lIcense Wlule It may be
debatable whether thIs assumptlOn IS reasonable under the current framework, the more
qIDckly the sector framework changes to a compulsory open access system, the weaker
mvestor arguments that thelr mvestments are bemg made based on relIance on the status
quo, and the lower the perceIved nsk of future arbItrary governmental actIon

7
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If change IS at least contemplated, steps can be taken now to m.mumze transItIon
costs for further re-structunng For example, appropnate provlSlons can be mc1uded m
hcenses or long-term contracts MmnmzatIon ofcurrent long-term promIses based on the
eXlstmg structure reduces the costs ofchange m the future

CONCLUSION

For these reasons, we should examme whether mcreased competItIon could
benefit the people ofHtmgary, thIs exammatIOn shouldtake place promptly We propose
undertakmg the eXamInatlon With the contmual mput and actIve partIcIpatIOn ofthe
MlIDStry, m such a way that all relevant Issues are exammed and mterested constItuencIes
(mc1udmg consumers) consulted The sooner such an effort begms, the sooner benefits
can commence We therefore seek approval from the MInlstry to undertake the effort,
and mvolvement from those persons ill the Mnnstry whom It feels can contrIbute and
gutde the project

Smcerely yours,

Dr Imre Szabo

LIT 77850-1 DOC
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OUTLINE OF ISSUES FOR COMPETITIVE
RE-STRUCTURING IN HUNGARY

I 26 July 1996

I L EXISTING HUNGARIAN FRAMEWORK

I • LEGAL FRAMEWORK

I • ReVIew ofKey Laws and Decrees

}) Electncity Act

I }) Enforcement Decree
}) OperatiOnal Code

I » other Decrees and ResolutIOns

• Governmental Roles

I » Munstnes

I
» HEO
» APV
» other

I • Regulatory and Sector ResponsIbIhties

I » hcensmg
» pncmg

I » resource/capaCIty plannmg
» pnvatIZatIOn

I • Velnc1es for Pubhc PartICIpation

I » Estabhshment Plan
» dIspatch
» tanff

I • JUdICIal AccesslReview ofDecislOn Makmg

I • ReVIew ofOther Relevant Hunganan Laws

I » labor
» envIronmental
» background commercIal laws

I GJ'-'



I
I • ECONOMIC FRAMEWORK

I • Strengths and Weaknesses

» economy generally

I » foreIgn mvestment
» electnclty finances

I
(subsidies, profits, services, use)

» external support and restrictions
(Wodd Bank, EBRD etc)

I • Market OnentatlOn and Pnvate ParticIpatIOn

I • TECHNOLOGICAL CONTEXT

I • TransmIssIon and DIstnbutlOn Network

• Generation Resources

• Fuels

I
SOCIAL AND POLITICAL CONlEXT•

I • WelfarelEmployment

• PolItIcs

I • Strategic Concerns

• Momentum ofPnvatlzatlOn

I • INTERNATIONAL RELATIONSHIPS

I • Other Central and Eastern European NatIons

• EU/uCPlE

• Import!Exports

I
I
I
I
I
I
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II SECTOR RESTRUCTURING OPTIONS

MODELS AND ISSUES•
I • Spot Market

I » aVOId market constramts
» access to market data

I » role ofregulator
» schedulmg, dIspatch rules
» long-term contracts

I » I actors outsIde Hungary
» pncmg

I • Pool

I » spot market Issues
» ownershIp
» operatlonal rules

I » reViewabIhty ofdecIsIons
» outsIde deals

I » pncmg/contracts

• Smgle Buyer/Seller

I }) who owns, controls and regulates

I
» fmanclal capacIty ofbuyerlseller
» management ofpurchase and sale habllItles
» pncmglcontracts

I • Thrrd Party AccesslWholesale and RetaIl Wheelmg

I » role ofplayers - IPPs, mdustrtal cogeneratIOn, others
» ltmItatlons on customer type, SIZe, other lumtatl0ns on access

I » pncmg/contracts

I
I
I
I
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•

•

GENERAL LESSONS LEARNED

• Expenence Elsewhere

» Argentllla spot market
» US
» UK
» New Zealand
» Europe/EU dIrectives
» Malaysia, Peru, other non-European

• Pnnclpal Issues From Model ChOIces

» spot market - market constramts, msurmg real time exchange of
mformatlOn

» slllgie buyer - controll111g buyer to mduce competltlon
)} thrrd party access - stranded costs
}) pool- see spot market

HUNGARIAN SPECIFIC FACTORS

• Ongomg Re-Structunng and PnvatizatlOn

» beyond vertical mtegratlOn
» beyond pure pubhc ownerslup
» no voucher system
» eXlstmg pnce regulatIOn

• Nuclear Power

• Scheduled!Anticipated Future Developments

» further pnvatizatlOn (generation, MVM)
» anticipated new resources, tender process
» pncmg

• Pohtlcal and Social Issues

» labor
» envrronment
» budgets
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•

•

• TechnologIes

» constramts
» CHP

• Secunty ofSupply Issues

• Lessons Learned From Current Hunganan Restructurmg

» re-aggregatIon nsles
» dIspatch
» pnce clanty
}) ImplementatIon of least cost pnncipies

TRANSITION ISSUES

GENERAL

• Optimal TransItIOn to New Structure

}) ehmmatIOn ofSubSIdies
» unbundlmg ofpnces
» transparency ofprocess
» estabhshment ofreportmg duties
» publIc partICIpatIOn
» speCific laws to restructure
» background laws to facIhtate new structure

• Factors Impactmg Speed

» deregulatIOn
» market dIstortIOn
» cross-elastiCity

TRANSITION ISSUES AND THE IruNGARJAN CONTEXT

• EXlstmg Legal Rights, Laws Affectmg Contracts, Property RIghts

• Reasonable Investment ExpectatIOns (promIses)

• Potential Stranded Costs
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• MlmmlZatIOn of Costs

» pncmg controls and lack of guarantees
» fleXibIlIty under eXIstmg ElectrIcIty Act
» lack ofhistoncal regulatory compact
» mvestment lImits to date

• Pohtlcal, SocIal and Economic Factors, Influencmg TransItIon

• MVM - Current Structure, PnvatIzatIon Plans, Future Role

I~ RECOMMENDATIONS, CONCLUSIONS

• Steps To Take Now, To LImIt Future TransitIOn Costs

+ Recommended Model, RatIOnale, and ImplementatIOn Timetable

• RecommendatIons, RatIOnales, and Timetables For Other Models

LIT 69657-1 DOC
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• Nuclearelectnca National Company

• Independent generators

• RENEL transmISSIOn and/or dIstnbution dIVISions

• RENEL generation diVISIon

Term

• Basepenod

• Renewal

Service

OUTLINE OF PROPOSED
POWER PURCHASE AGREEMENT TERMS

FOR ROMANIAN ELECTRIC AUTHORITY (RENEL)

Parties

• Frrmness (umt or system style)

Performance RIsks

• Avallablhty targets and penalties

• CapaCIty ratmgs (testmg)

• Mamtenance and other scheduled outages (notIces)

• ResponsIbIlIty for obtaIrnng backup power

• Performance guarantee (sovereIgn or other)

ConstructIOn (New IPP Capacity Only)

• Schedule

• FIxed capaCIty pnces

• Energy rate per umt of productIOn (adjusted to reflect fuel pnce changes)

• O&M rate per umt ofproductIon (vanable)

• MImrnum take reqUirements for vanable costs

-. Momtormg

SchedulIng and Dispatch

• Long and short-term load forecasts (annual, monthly, weekly)

• Schedulmg

• DIspatch orders

Price

1

3

5

I ATTORNEYS

One Monument
Square

I Portland Marne
04101-1110
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8

9

10

11

12

13.

14

15

• Adjustments to reflect actual avaliabIllty, heat rate, others

OperatIOn

• ComplIance wIth appropnate techmcal/engmeenng codes (natIonal and ED)

• Emergency

• Unscheduled outages (notIce)

BIllmg and Payment

• Monthly InVOIceS and payments

• Late payment penaltIes

Credit Support/Guarantees (sovereign, letter ofcredit, other)

Metermg

• Monthly meter readIng

• Purchaser's nght to be present dunng meter readIng

• Procedures for testmg and adjustment ofmeters

DelIvery

• TransmIssIon costs

• AnCIllary servIces (load balancmg, reactive power, etc)

• POInt ofDelIvery

Losses

• ResponsIbIlIty for transnnsslon and dIstnbutIon hne losses

Change m Law or RegulatIon

• The potentIal for legal or regulatory change IS not always exphcltly addressed
SometImes the contract may (1) requIre purchaser to accept Increased costs
caused by change ill law (such as fuel costs), or (2) obhgate the partIes to use
best efforts to modIfy the contract to preserve the mtentlOllS of the ongmal
contract In the event of legal or regulatory changes

• Taxes

• EnVIronmental regulatIOn

• Sector restructunng (mcludIng pnvatizatIOn of the power purchaser and
changes to ment order dIspatch)

Other RIsks

• ForeIgn EAchange fluctuatIOn

• Interest Rate Changes

• RehabIhty of Fuel Supply

- 2-
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16

17

18

19

20

21

22

Forcc MaJcure

• Standard rehef from performance for all partIes dunng Force Majeure event

Dcfault

• Defimtion

• RemedIes (hqUidated damages, takeover)

• TemllnatIOn

Dispute ResolutIOn

• Mandatory arbItratIOn before a neutral expert who has adequate knowledge of
the functIorung of the electncity sector and power purchase agreements

Representations and Warranties

• Each party represents that It has the reqUISIte authonty and abIhty to enter mto
and perform Its obhgatIOns under the contract

ConditIOns Precedent

• Government or other approvals

• ExecutIon of related contracts

Supplemental Agrecments

• TransmISSIOn

• DIstnbutIon

• InterconnectIOn

• Asset dIVISIon (exIstmg facl1ItIes only)

Other MIscellaneous Busmess Terms

• LiabIlIty and mdemmfication

• Insurance (mamtam speCIfied levels With purchaser as addItIOnal msured)

• CommumcatIons

• ASSIgnment of the contract

• Governmg law

• AudIt nghts, access to books and records

- 3-



ATTORNEYS

NuclearPPA

PIERCE
ATWOOD

Please convey my gratItude to all of the people at the MInIStry and the VarIOUS
departments of CONEL who took time out of therr busy schedules to meet With me dunng my
tnp to Bucharest this past week The meetmgs proVIded us With valuable mSIght mto the
ongoIng process ofcommerCialIzatIOn Within CONEL Based on the results ofour meetmgs and
my understandmg ofthe pnontIes of the MInIstry, we mtend to proceed as follows

One Monument
Square

Portland Mame
04101 1110

September 17, 1998

Power Purchase Agreements

MEMORANDUM

Andres Doemberg (USAID)
John Gulliver, Cathy Corulors (PIerce Atwood)
Howard Menaker, Wayne MdrutowlCz, Bob Hmkle (Bechtel)

Bogdan PrunaIche, DIp! Eng
CONEL - Jomt Ventures Department

James Douglass

Manana Vatamanu, Sernor Engmeer
Nuclearelectnca, S A

Nicolae LIClU, Deputy DIrector General for Energy
MInIstry ofIndustry and Trade

Elena Vomea, InternatIOnal AffaIrs
Electnca, S A

Our hIghest pnonty wIll be gIven to provIdmg asSIstance on draftmg an agreement for the
sale ofthe output of Cemavoda Umt No 1 Nuclearelectnca has set forth a proposal for a long
term agreement under whIch Electnca would purchase the output of the unIt Nuclearelectnca
envislOns entenng mto a final contract by the end of the year In the meantIme, Electnca would
purchase the output of the umt pursuant to short-term, Informal agreements In support of thIs
effort, we Will be sendmg the followmg matenals next week (no later than September 25th

)

RE:

DATE:

TO:

cc:

FROM:

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



JOInt Venture Model PPA

1 Wntten comments on the draft power purchase agreement prepared by
Nuclearelectnca

Agam, I WIll contact the appropnate persons to dISCUSS the next steps m the process of draftmg a
final model agreement after we have sent the Imtlal matenals

After I have sent these matenals, I WIll contact the appropnate persons to dISCUSS the next steps
In the process of draftIng a final agreement

207791 1326
207791 1350
jdouglass@pIerceatwood com

Phone
Fax
E-Mal!

Please dIstnbute thts memorandum to the appropnate persons m your respectIve
orgarnzatIons Also, please feel free to contact me to dISCUSS any questIons or concerns you may
have as we move forward

2 To the extent pOSSIble, I wIll also prOVIde copIes ofactual, final IPP-style power
purchase agreements from projects outSIde Romama My abIlIty to obtam and
prOVIde such agreements IS lImIted because many such agreements are confidential
However, there are at least some agreements that are not confidentIal

2 A copy ofone of the power purchase agreements used by the Yankee AtomIC famIly
ofnuclear power plants The basIC structure ofthese contracts IS slnlliar to
Nuclearelectnca's draft proposal The contracts reqUIre the customers to purchase the
lIfetIme output ofthe plant USIng cost-based, formula rates

1 A draft, genenc PPA mcludIng most proVISIOns that would be mcluded m a final
agreement Thts agreement Will mclude a change-m-Iaw provlSlon mtended to
address the treatment of the agreement durmg the tranSItiOn to a competItIve
generatIOn market

The MllliStry and the Jomt Ventures Department at CONEL have asked for asSIstance m
developmg the terms ofa model power purchase agreement There IS partIcular mterest m
developmg a model agreement that could adapt to the current CIrcumstances m RomanIa m
whtch RENEL has been separated Into separate comparnes, and there IS a contmumg over
capaCIty SItuatIOn and an mabilIty to collect adequate revenues from customers The model PPA
should also provIde fleXIbIlIty to adapt to future changes, IncludIng the plan to move toward a
competItIve power pool In support ofthe effort to develop a model PPA, we WIll prOVIde the
followmg matenals WithIn two weeks (no later than October 2nd

)

I
I
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ATTORNEYS

OvervIew of Comments

PIERCE
ATwOOD

We have IdentIfied three fundamental Issues that should be addressed at an early stage of

the draftmg process The resolutIOn of these Issues wIll determme how the final agreement

should be drafted These three Issues are

1 Whether to use a fixed rate or formula rate approach to pncmg

2 Whether the final agreement should mclude a long-term commItment for Electnca
to purchase the output of Cemavoda Umt No 1

One Monument
Square

Portland Marne
04101-1110

MEMORANDUM

Nuclear Power Purchase Agreement

Andres Doemberg (USAID)
John GullIver, Cathy Connors (PIerce Atwood)
Howard Menaker, Wayne MIkutowlCZ, Bob Hmkle (Bechtel)

James Douglass

Elena Vomea, InternatIonal Affairs
Electnca, S A

September 25, 1998

Manana Vatarnanu, Semor Engmeer
Nuclearelectnca, SA

Nlcolae LIClU, Deputy DIrector General for Energy
MIniStry of Industry and Trade

We have carefully revIewed the draft power purchase agreement between

Nuclearelectnca and Electnca The draft proVIdes a good startmg pomt for developmg a final

agreement At thIS pomt, our prelImmary comments pnmanly are mtended to Identify the major

Issues that need to be addressed before a final agreement can be drafted After you have had an

OppOrtunIty to review thiS memorandum, we can diSCUSS the development ofspeCific proVISIOns

of the final agreement We also propose some organIzatIOnal changes that may Improve the

clarity of the agreement Fmally, we are sendmg a sample nuclear power purchase agreement

from the Umted States

CC

DATE

RE'

FROM

TO

I
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3 Whether to mclude a provIsIOn m the agreement requmng renegotIatIon m the
event ofa change m law

In our detailed dIScussIon of these fundamental Issues, we outlIne the advantages and

dIsadvantages assocIated WIth the dIfferent approaches to resolvmg these Issues

We have also analyzed the overall orgamzatIOn of the draft agreement We recommend a

number of changes to ensure that all proVIsIOns dealmg WIth a partIcular subject are placed

together, and that there IS a separate proVIsIOn for each dIfferent subject area These

orgamzatIOnal changes should help to mcrease the clarIty of the document We have

summarIzed these proposed changes m an outhne hstmg each sectIon that, m our opmIOn, should

be mcluded m the agreement

Fmally, as requested, we are provIdmg a sample of a publIcly avaIlable nuclear power

purchase agreement used m the Umted States Next week. we wIll also be provIdmg addItIOnal

samples of long-term (non-nuclear) power purchase agreements to mdividuals at the MInIstry of

Industry and Trade and CONEL We WIll make sure that you also get a copy of these

agreements

We are prepared to move forward qUIckly to proVIde further asSIstance m resolvmg the

major Issues and m draftmg a final nuclear power purchase agreement once those Issues have

been resolved At thIS pomt, I am tentatIvely planmng a return tnp to Bucharest m late October

or early November If thIS would be a good tIme for purposes ofworkmg on the final agreement

I w111 contact the appropnate persons m the Mmistry, Electnca and Nuclearelectnca shortly to

dISCUSS th~ appropnate schedule for a return tnp In the meantIme, please do not heSItate to

contact me If you have any questIons or comments

Phone 207791 1326

Fax 207791 1350

E-maIl jdouglass@pIerceatwood com

Page 2
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I Fundamental Issues

1 FIxed Pnce or Formula Rate

The draft agreement adopts a fixed rate pncmg approach ArtIcle 4 of the agreement

reqUires the buyer to purchase electnc energy from the plant at a fixed pnce per MWH The

agreement does not specIfy what costs the fIxed pnce IS Intended to recover However, we

understand that Electnca does not collect sufficient revenues to allow It to pay a substantIal

contnbutlon toward the capItal mvestment m the plant ~t thIS time, and that certam costs of the

plant are subsidIzed by the government

There are advantages and disadvantages to the fixed pnce approach, but, m our View,

the dIsadvantages outweIgh the benefits ofa fixed pnce approach A fixed pnce can prOVide an

InCentIve for the effiCient operatIon of the plant The owner of the plant Will only recover Its

costs If It meets or exceeds the predicted costs, avatlabIhty factor and other assumptIOns used to

determme the fixed pnce However, tillS mcentlve would only be effectIve If the government

elImmates SubsIdIes to Cernavoda The dIsadvantage of the fixed pnce approach IS that It IS

often dIfficult to predIct accurately the costs and performance of the plant, partIcularly a nuclear

plant Ifthe fixed pnce approach IS adopted, It Will be necessary to add prOVISIOns addressIng

what happens If the plant does not operate accordmg to expectatIOns

As an alternative to the fixed pnce approach, the parties should conSIder the fonnula rate

approach ThIS IS the approach set forth In SectIon 7 ofthe sample nuclear power purchase

agreement attached at the end of thIS memorandum Under thIS approach, the contract lIsts the

variOUS categones of costs asSOCIated WIth operatmg the plant and providmg power to the

purc!.laser (1 e , the "formula") The purchaser agrees to reImburse the plant operator for the

actual costs mcurred under each category OperatIOns, mamtenance and other vanable costs are

usually bIlled on a monthly basiS as they are mcurred Large capital Investments, nuclear fuel

costs and other larger expenses are usually amortized over a longer penod, but the amortized

amount IS also collected on a monthly basiS

The formula rate approach has several advantages FIrst, a formula rate ensures that the

plant operator recovers Its actual costs (and no more or less) Second, a formula rate aVOids the

IneVitable problems asSOCIated With predlctmg future costs and performance under the fixed

pnce approach ThIrd, the formula rate approach IS relatively SImple to understand and

admmlster

P~e3 ,t
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The pnncipal dIsadvantage ofa formula rate IS that, absent competition from lower cost

generatIon, It provIdes lIttle or no Incentive for efficIent operation The plant operator recovers

Its costs regardless of whether the plant IS operated efficIently In order to nutigate tlus problem,

a formula rate contract should provIde a mecharnsm for the customer to momtor and challenge

the reasonableness ofcosts For example, Section 12 of the sample nuclear power purchase

agreement provIdes that the customers may Inspect and audIt the company's books and records

In the Umted States, the costs passed through a formula rate are also subject to reVIew by the

Federal Energy Regulatory CommISSIon, WhIch may dIsallow costs that are not reasonable If

the partIes adopt a formula rate approach, the agreement should (1) reqUIre the seller to conform

Its accounts to mternatIOnal accountmg standards, (2) provIde a mecharnsm for the buyer to

mspect and audIt the buyer's accounts, and, (3) Include a mecharnsm for the buyer to challenge

the reasonableness of the seller's costs (perhaps the Mimstry, or the new regulatory agency when

It IS created, could provIde a forum fur resolvmg such dIsputes)

2 Term of Agreement

The duratIon of the contract IS a cnticaiissue ArtIcle 3 of the draft agreement proVides

for a contract ofunhmited duratIOn However, we understand that the partIes have not agreed on

the appropnate duratIon of the agreement We would normally expect a seller to favor a long

term agreement that ensures the contmued operatIon of the plant and recovery ofcosts regardless

of market conditIOns In contrast, a seller often favors a shorter term to aVOId beIng locked Into a

long-term commItment that may become uneconomIC If market condItions change ThIs IS

espeCially true when future market condItIOns are as uncertam as they are In RomanIa

~ There are a number of reasons that a long-term agreement mIght be appropnate for the

Cernavoda plant FIrst, a long-term agreement may be an accurate reflectIon of the

government's conumtment to the contInued, long-term operatIOn ofthe plant Second, a long

term agreement would accurately reflect some of the umque operatIOnal and econonuc

charactenstics assOCIated With nuclear plants (I e ,nuclear plants must operate as base load uruts

because, m part, the InItial capItal Investment to bUIld a plant IS so large and the Incremental

operatIOnal costs are relatIvely low) Fmally, long-term agreements for nuclear plants are often

reqUIred as a method of ensunng that funds Will be aVailable for the safe deconumssIOmng of the

plant at the end of Its useful hfe In the case of Cemavoda, Nuclearelectnca does not expect to

even begm collectmg deCOmmlSSIOrnng funds for a number ofyears
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The prinCIpal problem WIth a long-term agreement IS that It may not be conSIstent With

the plan to move toward a competitIve electnclty market At this tIme, plans for refonnmg the

RomanIan energy sector mclude the posslbIllty (1) that Electnca Will be dIVIded mto a number

of separate regional dlstnbutIon comparues, and, (2) that at least some customers Will be entItled

to purchase power directly from generators Both of these Issues need to be addressed before

Electnca enters mto any long-term agreement to purchase power from Cemavoda

The first Issue may be easier to resolve If Elec!IIca IS dIVIded Into separate regIonal

companies, it may be appropnate to allocate an appropriate share of Electnca's purchase

commitment under the nuclear power purchase agreement to each of the new regIOnal

companies In order to facIlitate such a solutIon, the agreement could mclude prOVIsions

allowmg Electnca to assign all or a portIon of Its purchase commItment to any new reglOnal

distnbutIOn companies and speclfymg a method for allocatmg an appropnate share of the total

purchase commitment It must be kept firmly In mmd that the assIgnabIlIty of the final

agreement Will dIrectly mfluence (POSItIvely or negatIvely) the value of any bids receIved when

Electnca, or any successor regIOnal dlstnbutIon company, IS pnvatized

The second Issue, regardmg the potentIal for dIrect supply, IS more dIfficult to resolve

The most senous problem would occur If nuclear power were to become relatively more

expensive than power from other sources WhIle Electnca would be reqUired to contmue

purchasmg expensive nuclear power pursuant to ItS long-term contract, elIgIble customers could

contract dIrectly With lower-pnced supplIers At a mmimum, tlus would result m Electnca's

remammg customers paymg sIgmficantly hIgher rates than duect access customers Ifenough

cust<,2mers could and dId opt for direct supply, Electnca might be left With a long-term contract to

purchase power and no customers to sell the power to

The risks assOCIated With direct access could be addressed m the purchase agreement

For Instance, the agreement could Include a prOVISIon allOWing Electnca to tennmate or reduce

Its purchase obhgatlOns Ifand when dIrect access IS Implemented Alternatively, the partIes

could enter mto a medIUm-term agreement (e g, five years), WhICh would essentially allocate

both partIes some ofthe nsk ofdIrect access

3 Change m Law ProVISIon

At thIS time, there is a great deal ofuncertamty regardmg the future structure of the

RomanIan energy sector The potentlal for slgmficant changes m the laws and regulations

Page 5



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

affectmg the energy sector create nsks for both buyer and seller under any power purchase

agreement The partIes should consIder mcludmg a "change m law" provlSlon In the contract In

order to reduce these nsks A change In law proVIsIon could potentIally also help to reduce the

nsks assocIated With duect access dIscussed m the precedmg sectIon

A typIcal change In law prOVISIon mIght mclude several parts The first part of such a

provlSlon would cover changes In law that dIrectly affect the seller's operatIng costs ThIS part

would provIde for rates to be mcreased or decreased so that the seller and buyer remaIn In the

same finanCIal positlOn as If the change In law had not taken place The draft agreement already

Includes such a proVISIon ArtIcle 6 12 of the agreement proVIdes for the buyer to pay for any

Increased costs caused by a change m law However, the draft prOVISIon does not proVIde for a

rate reductlOn In the event that a change In law causes a decrease In costs At a mimmum, the

provlSlon should be broadened to cover both Increases and decreases In costs

A secord part ofa typIcal change In law provislOn covers broader changes In law t~at

may substantially dIffer from the partIes' expectatIons when they entered the contract These

types of changes m law mIght mclude changes necessary for Romania to comply WIth the

reqUlrements for acceSSIon to the European Druon, such as dIrect access A provislOn addressmg

these broader changes mIght reqmre the partIes to negotiate In good faIth to amend the

agreement to preserve, to the extent pOSSIble, the ongInal Intent ofthe partIes

II OrgamzatIon of the Agreement

1 ArtIcle 2

ArtIcle 2 of the draft agreement addresses a large number ofdIfferent Issues For greater

clantr, thIS section should only address the techrucal operatmg standards to be followed by the

partIes Accordmgly, we would retam SectIOn 26 and add any other provlSlons that are

necessary to address techmcal operatmg standards At a rrummurn, we would recommend

addmg a proVISIon requmng the partIes to adhere to "Good UtIhty PractIce" An example of a

Good UtIhty Practice provlSlon follows

"Good UtilIty Practice" shall mean, at a partIcular tIme, those practices, methods
and techruques generally followed by the InternatIOnal electrIC utility mdustry,
and that, m the exerCIse of reasonable Judgment In lIght of the facts known at the
time a deCISIon was made, could have been reasonably expected to obtaIn the
deSIred result m a manner reasonably commensurate With safety, perfonnance,
dependabIlIty, effiCIency and economy Good UtilIty Practice IS not mtended to
be lImIted to the optImum practice, method or techmque to the exclUSIon ofall
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I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

others, but rather to be a spectrum ofpossIble practices, methods and technIques
each meeting the standard set forth m the preVIOUS sentence, anyone ofwhIch IS
acceptable

ThIS prOVISIon could be modIfied to refer to more specIfic practIces and standards that are

generally adhered to by other utIlItIes m Europe (e g , UCPTE)

The remamIng subsections ofArtIcle 2 should be moved to new or eXIstmg sections as

follows

• Sections 2 I, 2 2, 2 3 and 2 4 should be moved to a new sectIOn to entitled "DelIvery

ofEnergy" that should speCIfy the delIvery POInts and address metenng Issues

• SectIOn 2 5 should be moved to a new sectIOn addressmg "Scheduled and

Unscheduled Outages" ThIS sectIOn should address the coordmatIOn ofplarullng for

scheduled outages and the procedures to be followed m the event of unscheduled

outage~

• SectIOn 2 7 concerns the buyer's oblIgation to purchase power from the plant ThIS

Issue should be addressed m ArtIcle 6, WhICh IS mtended to cover the buyer's and

seller's oblIgatIOns

• SectIOns 28,29,2 10,2 11 and 12 all appear to address pOSSIble adjustments to the

pnce to reflect the dIfference between forecast and actual operatmg expenence

These proVISIons should be mcluded m the general pncmg prOVISIOn, ArtIcle 4

2 l\rticle 6

ArtIcle 6 addresses a number ofdIfferent Issues We would recommend lImItmg thIS

sectlOn to the pnmary oblIgatIons of the partIes -- the seller's oblIgatIon to operate the plant m

accordance WIth good utilIty practice and to make the entIre output of the plant avaIlable to the

buyer (Section 65), and the buyer's oblIgatIOn to take and pay for the output of the plant

(SectIOns 6 6 and 6 9) For purposes of clanty, the remauung subsectIOns ofArtIcle 6 should be

moved to new or eXIstIng sectIons as follows

• SectIOn 6 I deals With short-term avaIlabIlIty forecasts ThIS section should be moved

to a new sectIon on schedulmg that would set forth the seller's oblIgatIOn to prOVIde

the buyer With all appropnate short, medIUm and long-term forecasts

• SectIons 62,63 and 6 4 concern the seller's report ofthe amount ofenergy prOVIded

to the buyer each month These provlSlons relate to bIllIng and should be properly be
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Included WIth the bIlhng and payment proVIsIons m ArtIcle 5 (or perhaps m the

pncmg section, ArtIcle 4)

• Sections 6 7 and 6 8 concern the prOVISIon of backup and maintenance power to the

plant These provlSlons should be moved to a new section that WIll address only these

Issues

• SectIOn 6 10 concerns the CIrcumstances under whIch the buyer must pay for energy

that cannot be dehvered ThiS provIsIon shO!lld be mcluded In eIther the pncmg or

payment proVISIons of the agreement (ArtIcles 4 and 5)

• Section 6 11 obhgates the buyer to dehver power to thIrd party customers With whom

the seller has entered rnto a supply contract TIus IS one ofseveral provIsions which

refer to the pOSSIbilIty of the seller entermg mto thIrd party supply contracts ThIS

approach raises a number ofquestIOns We are partIcularly concerned about the

potential asymmetry of fiSk. that IS created when the seller IS able 10 engage m third

party sales, whIle the buyer IS obhgated to purchase the remaInmg output of the plant

ThIS approach results In the seller havmg the opportumty to engage In thIrd party

sales when economIC condltlons are favorable, whIle the buyer must purchase the

output of the plant when condItIOns are unfavorable Ifthis approach IS retamed In

the agreement, It should be spelled out m a separate provlSlon

• SectIOn 6 12 Involves potential changes In law As already dIscussed, thIS Issue

should be addressed In an expanded form In a separate sectIOn

• SectIOns 6 13 and 6 14 concern pOSSIble adjustments to the monthly payments These

prOVISIOns should be mcluded In ArtIcles 4 or 5

3 ArtIcle 7

Most ofArtIcle 7 Involves penaltIes for late payment These provlSlons should be

mcluded as part of the billIng and payment proVISIons of ArtIcle 5 SectIOn 7 5 prOVIdes that the

seller shall not be penahzed for faIhng to comply WIth the contract due to the need to satisfy

nuclear safety reqUIrements Imposed by CNCAN ThIS prOVISIon should be moved to the seller's

obhgatIOns proVISions of Sectlon 6 5 ThIS provlSlon should also be expanded to recognIze the

oblIgatIOn of both partIes to comply WIth applIcable laws and any regulatory reqUIrements of the

MilliStry ofIndustry and Trade or a successor regulatory agency

4 Other ProvlSlons
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TranSnllSSIOn We understand that Electnca Will be responsIble for arrangmg any

transmISSIon servIce that IS necessary for the delIvery ofpower from the Cernavoda plant to the

dlstnbution system We recommend that thIS obligatIOn be set forth m the "DelIvery ofEnergy"

sectIOn of the agreement

Insurance The agreement should mc1ude a proVISIOn addressmg any necessary

obhgatlOns to mamtam Insurance coverage

ASSIgnabIlIty As discussed preVIOusly, the contract may mclude a proVISIOn on

asSIgnabilIty, partIcularly m the event that Electnca IS dIVIded mto separate reglOnal companIes

For your convemence, we have created an outlIne IIstmg each sectIon that should be

mcluded m the agreement based on our recommended orgamzatIOnal changes The outIme IS

attached as AppendiX A

III Sample Nuclear Power Purchase Agreement

As noted, we are provldmg a sample nuclear power purchase agreement frolT' t'"te Uruted

States We have selected the power purchase agreement used by Mame Yankee AtomIC Power

Company ("Maille Yankee") Mame Yankee was formed m the 1960's by a group of

approxImately ten mvestor-owned utIlIties to construct and operate an 800 MW nuclear power

plant to be located m the Northeastern Umted States Mame Yankee was Just one ofseveral

plants that were bUllt by the same group ofutllItIes For each plant, the group ofutIlltles entered

mto VIrtually IdentIcal power purchase and related contracts In general, these contracts reqUIred

the utIlIty/owners to pay theIr deSIgnated share of the constructIOn, operatIOn, mamtenance and

other costs of the plants In return, the utIlIties were entitled to receIve theIr deSIgnated share of

the lIfetime output of the plants

Based on our dISCUSSIOns In Romania, we belIeve that Electnca and Nuc1earelectnca

Intend to enter mto an agreement for the sale of the output ofCemavoda Umt No 1 that IS very

SImIlar to the Mame Yankee power purchase agreement SpeCIfically, Electnca Will be reqUIred

to purchase all of the output of the Cernavoda plant and to pay rates that WIll allow

Nuclearelectnca to recover the costs ofoperatmg the plant We hope that the Mame Yankee

power purchase agreement WIll prOVIde a useful example as the partIes negotIate a SImIlar

contract The Mame Yankee agreement IS attached as AppendIX B
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Appendix A

OutlIne of the Terms of the Agreement



6 I Seller's RIghts and OblIgatIOns
62 Buyer's RIghts and OblIgatIOns

10 1 Buyer's Right to Inspect and Audit
10 2 Confidenttahty

9 1 - CoordmatIOn of Scheduled Outages
9 2 Notice of Unscheduled Outages

7 1 DelIvery Pomts
7 2 Transmission
73 Metenng

Direct Sales to Ehgible Customers [ifretamed m agreement]

Books and Records

DelIvery of Energy

DuratIon of Contract

Change In Law

Rights and ObhgatIOns of the PartIes

BillIng and Payment

Object of Contract

Price

StatIOn Service (Backup and Mamtenance Power)

Technical Standards

Scheduled and Unscheduled Outages

Schedulmg (Forecasts)

ArtIcle 11

Article 12

ArtIcle 7

ArtIcle 13

Article 9

ArtIcle 10

Article 8

DefinItions

ArtIcle 3

Article 2

Article 6

ArtIcle 5

Article 1

5 1 Blllmg
52 Payment
5 3 Adjustments
54 Disputes

Article 4

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
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Article 14 Force Majeure

ArtIcle 15 TermmatIon

Article 16 CivIl ResponsibIlity

Article 17 Insurance

Article 18 AssignabilIty

Article 18 Miscellaneous

18 1 Approvals
18 2 Counterparts
18 3 ArbItratIon ofDIsputes
18 4 Apphcable Law
185 Pnor Agreements
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AppendixB

Sample Nuclear Power Purchase Agreement

Maine Yankee Atomic Power Company
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I EXHIBIT A

[COMPOSrrE CONFORMED COpy]

I
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I

POWER CONTRACT, dated as of May 20, 1968, between MAINE Y.ANKEE A.TOMIC
POWER COMPANY ("llame Yankeen). a Mame corporatIon. and

(The names of. the Purchasers appear m the attached Append1X) (the "Purchaser')

It u agreed as follows"

L Baste Und.erstand\ng:

1rfnme Yankee has been orgamzed Ul proVIde for the-supply of power to Its eleven sponsonng
utility compames (mcludmg the Purchaser) Late In 1966 and early In 1957, It entered roto contracts
for the manufacture of the maJor components and the seI"V1ces of an a.rclutect~gmeerfor the con
3tructlon of a nuclear electrIc generatIng umt of the pres:mnzed water type. desIgned to have a
capability of appro:mnately 800 megawatts electne. at a SIte on tIdewater In the Town of WlSCaSSet.
Mame (such unIt bemg herem, together mth the SIte and all related faCIhtle.s to be owned by Mame
Yankee. referred to as the "Umtn

) Constrncnon of the Umt IS now bemg earned out under contract:!
WIth CombustIon Engmeenng, Inc. and Westlnghouse Electnc Oorporabon for certam lBaJOC systems
of eqUlpment and Stone wd Webster Engmeenng Corporatlon as .Arclutect.Engmed~-

The Uzut 18 to be operated to supply power to each of the eleven aponsonng utIhtJes (the "spon.
sors"). each of wluch has contemporaneously agreed to pllI'Ch.ase a stated percentage of the capaCIty
and output of the Umt and a lIke percentage of Mame Ywee's stock. The names of the spODSOl"3

and theIr respectIve percentages ("entItlement percentages") of the capaCIty and output of the UIllt
are as follows

Sponaor

Central Mame Power Company

New England Power Company

The Connectlcut LIght and Power Company

Bangor Hydro-Elecmc Company

Mame Pubhc Servlce Company

Pubhc ServIce Company of New Hampilure

Cambndge Electnc LIght Company

Montaup Electnc Company

The Hartford Electnc LIght Company

Western Ma.ssachu.sett3 Electnc Company

Central Vermont Puhhc Serv1C6 CorporatIon

380%
200%

80%
70%

50%
50%

4.0%

4.0%
4.0%
30%

20% .......-::
//t

Mame Yankee and lta other 8ponso~ are contemporaneously enterIng mto power contracts wluch
axe ldenbcaI to thIs contract except for neeessa.ry changes m the names of the partIes.

2. Elfectlve Date and Tdnn

Tlus contract ahall become effectlve upon rece1pt by the Purchaser 01 notice that Mame Ywee
has entered. mto power contracts, as contemplated by SectIon 1 above. WIth each of lUI other sponsor.t.
The term of tlus contract shall expIre 30 years after the plant eomplebon date.

The "plant completIon date" shall be the ea.rher of (1) December 31, 1913. or (n) the date on
wluch the Umt IS placed m commel'Clal operatlon. as determmed by Mame Yankee (the "commel"C1al
openJ.tlon date")

1



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

EXHIBIT A

3 Ccnutructwn of the Unu

Mame Yankee will proceed WIth due diligence with coustructlon of the Umt, and Wlll Ue.I"ClSe

Ita best efforts to complete and place It m commeI'C18l operatlon by May 1, 1972 WIthIn present cost
estun.ates, and mll keep the Purchaser rea.sQnably mformed as to the prosress of constructIon, matenal
modIDcatloIl9 m cost estun.ates, a!ld the expected plant complet1on date.

4.. Operaiwn and Mmnte1UlMt of the Uml

Mame Yankee will operate and mamtaln the DIllt 1Il accordance Wlth good ubIlty practlce under
the ClreUIIJBtances and all apphcable law, mcludmg the appl.lcable proVlSlons of the AtomlC Energy
Act of 1954, as amended, and of any hcenses lssned thereunder to Marne Yankee. Withm the hmlts
unposed by good utility pra.ctJce under the ClI"CUJJl3ta.Dces and apphcable law, the Urnt will be operated
at Its DLaXlID.nm capability and on a long hour use b8.SLS.

Outages for Jl1Sped1ou, mamtenance, refuehng and repal1'8 and replacements v;ill be scheduled
m accordance WIth good utJhty practlce and msofar as practlcable shall be mutually agreed upon
by Mame Yankee and the Purch.a.ser In the event of an outage, Mame Yankee will use Its best efforts
to restore the Umt to 8eI"Vlce as promptly as practIcable. ..... ~:r--- e

5 Purcka.3ers E11tukment

The Purchaser will. throughout the tenD. of this contract, be entltled and obhgated to take Its
entltlement percentage of the caPa.clty and net electncal output of the UIllt, at whatever level the
Umt 13 operated or operable, whether more or less than 800 megawatts electnc.

6 Deut1e~ and Mstenng

The Purcllase.r's entltlement percentage of the output of the Umt will be dehvered to and accepted
by It at the step-up sc.1Hrt.atlon at the 8lte. AJl dehvenes will be made m the form of 3-phase, 60
cycle, alternatmg current at a nomma! voltage of 345,000 volta. The Purchaser will make Ita own
arrangements for the ttangmmnon of Its entlt1ement percentage of the output of the Umt

Mame Yankee will supply and mamtam all necessary metenng eqmpment for detenwmng the
quantlty and eondltloDs of supply of dehvenes under tlus contract, will make appropnate tests of
such eqUlpment m accordance Wlth good utility practlce and as reasonably requested by the Purch.a.ser,
and will llllUUtam the accuracy of such eqUIpment WIthm reasoDable hmIts.. MaIne Yankee will
furmsh the Purcha:ler Wlth such summanes of meter readmgs as the Purchaser may reasonably reqUe3t.

.
7 PatpMtlt

With respect to each month commencmg pnor to the plant completlon date, the Purchaser will
pay Marne Yankee at the rate of 3 75 mills per blowatt hour, for the Purehaser's entltlement per
centage of the net electncal output (1f any) of the Umt dunng the pat1Jcular month.

With respect to each month commencmg on or after the plant completlon date, the Purchaser
will pay Mame Yankee an amount equal to the Purchaser's entItlement percentage of the BUm of
(a) M.a.w.e Yankee's total fuel costs for the month Wlth respect to the Umt, plus (b) Mame Yankee's
total operatmg expenses for the month Wlth respect to the Uml, plus (c) an amount eqlUl1 to one.
twelfth of the compOSlte percentage for such month of the net Umt mvestment as most recently
determmed m accordance WIth t1ua Sectlon 7

"CompOSlte percentage" shall be computed as of the plant completIon date and as of the last
day of each month thereafter (the "computatIon date") and for any month the compOSlte percentage
sba1l be that computed as of the last day of the PrevIOUS month. "CompOBlte percentage" as of a

2
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EXHIBIT A

eomputatlon date. shall be the sum of (1) nme lUld eIght-tenths percent (9.8%) multlplled by the
percentage lVluch eqwty mvestment WIth respect to the Umt (other than eqwty Ulvestment for the
tmnncmg of fuel mventory. 10cludmg nuclear m:ltennls and the cost of fabncatlon thereof, for the
'UIllt) as of such date lS of the total capItal as of such date, plus (n) the "effectIve mterest rate" per
~nnum of each pnnclpal amount of 10debtedness outstand1Og on such date for money borrowed WIth
respect to the Umt (other than for money borrowed for the fuulnemg of fuelmventory, 10clndmg
nuclear matenals and the cost of fabncatlon thereof, for the Umt), multIplled by the percentage whlch
such pnnclpal amount lS of total e:Lpltal as of such date. The "effectlve mtercst rate" of each pnnClpal
llnlOlmt of mdebtedness referred to 10 clause (11) of the nen precedmg sentence mll reflect the annual
lIlterest re4,U1rements and to the e:rtent apphcable, <1mortlZ:l.Uon of lSSUe expenses, dISCOunts and
premlUms, smlang fund call premIums, upenses and d1scounts, refundmg and retIrement expenses,
dIscounts and premmlIlS, and all other e:Ipenses apphcable to the lSSUe

UEqwtv lIlvestment" as of lUly date shall consISt of the sum of (1) all amounts theretofore paid
to Marne Yankee for aU capital stock theretofore lSSUed, plus all capItal contnbutIons, less the sum
of any amounts paid by Mame Yankee 10 the form of stock retlrements. repurchases or reclemptlons
or return of capital, plus (n) any cred1t balance 10 the capItal surplus account not mcluded under
(1) and 111 the earned surplus account on the books of Mama Yankee as of such date.

"Total capital" as of any date shall be the eqtuty mvestment WIth respect to the mttt.-,uus the
total of all other secuntles and mdebtedness then outstandmg WIth respect to the Umt Other than
eqwty 1Ovestment, secuntles, mdebtedness and other obhgabons lSSUed m connectlon Wlth the
finanClng or leasmg of fuel mventory, mcludmg nuclear matena.ls and the cost of fabncatlon thereof,
for the Dmt

"Un.t.form System" shall mean the Ulllform System of .Accounts prescribed by the Federal Power
COIDJIUB31on for Class .A and Cla.s:s B Pubhc UtJ.lttles and LIcensees as 111 effect on the date of tlu.s
contract and as sald System mal" be hereafter amended to take account of pnvate ownersbJp of Speclal
nuclear matenal

Mame Yankee's "fuel costs" for any month shall mc1ude (I) amounts chargeable m accordance
WIth the Umform System m such month as amortlzatlon of costs of fuel 8.B8embhes and components
and burnup of nuclear matenals for the Umt, plus (n) all other amounts properly chargeable 1Il
accordance \nth the ITmform System to fuel costs for the Umt less any apphcable eredIts thereto,
plus (m) one-twelfth of mne and eIght tenths percent (98%) mnltlphed by the eqUlty 10vestment
for the financmg of fuel 1Oventary, mcludmg nuclear matenals and the cost of fabncatIon thereof, for
the Uwt, plus (lV) to the extent not provIded for 1Il any of the foregomg, all payments (or accrn.als
therefor or amortlZatlon thereof) Wlth respect to obhgatIons mcurred m connectJon WIth the finanClIlg
or leasmg' of fuel mventory, mc1udmg nuclear matenals and the cost of fabncatlon thereof, for the
Umt:

Mame Yankee's "operatIng upenses" shall 10clude all amounts properly chargeable to operatIng
expense accounts (other than such amounts wluch are mclnded m Mame Yankee's fuel crets) less
any apphcable credIts thereto, m ao:ordance Wlth the Unrlorm. System, proVlded. however, that for
the purposes of t1u.B contract, the accrual of depl'eClB.tlon and amortlzatIon of the Umt as an operating
expense shall commence on the plant completlon date. The amount 01 depreClatlon and amortLzatlon
for each penod shall be at a rate at least suffiClent to fully amortIze the then non-salvable plant mvest
ment balance 10 equal amOlJ11ts over the penods rema1DlD g untIl May 1, 2002.

The "net ITmt mvestment" shall coIlSlSt, m each case WIth respect to the Umt, of the net StIIIl of
(1) the aggregate amount properly chargeable at the tlme 1Il accordance Wlth the Umform.S~
to Mame Yankee's electnc plant accounts (1Ocludmg constructIon work 10 progress), plus (n) the
amount at any unamortized property losses, less (ill) the amount of any reserves for depreCLatlon
and for amortlzatlon of property losses, plus (IV) such allowances for 1Oventones, mater1als and
supphes (other than fuel assembhes and components), prep8.1d Items and cash workmg caPital as may
reasonably be determmed from tune to tl.me by Mame Yankee.

3
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EXHIBIT A

The net UIllt lD.ve:rtment &hall be determmed as of the plant completlon date and thereafter as
of the commencement of each c:Uenda.r year, or If Mame Yankee elects, at more frequent mtervals.

Mame Ywee will bill the Purchaser, as soon as practlcable after the end of each month, for aU
amounts payable by the Purchaser WIth respect to the pa.rt1cnlar month. Such bills ,\'ill be rendered
m such detall as the Purchaser may reasonably request and may be rendered on DJl estnnated basts
subJect to corred:1ve adJustments m Gllbsequent billmg penods All bills shall be patd m full Wlthm
10 days after receIpt thereof by the Purchaser

8 Mak6-up Term and Opt\01l. Term

(a) The Pnrcbaser may eleet to extend the contract term by wnttcn notIce to Mame Yankee
upon the folloWlDg condItlons and for the followmg penod or penods

(1) In the event that the Urot IS not m commercIal operatIon on the plant completIon date,
the contract term may be extended for ~ penod equal to the number of consecutIve d:lys by whIch
commercIa! operatIon 1S delayed beyond the plant completIon date, and

(u) t.f at any tune after the commencement of commerelal operatton no dehvenes are made
under tln.s contract for a penod of at least 120 consecutlve daya, the contract mas.:::.~6tended
for a penod equal to the aggregate of such penods dunng ,vluch no de1lvenes were made.

Ii the term of the contract IS extended pursuant to the proVlslons of tllls subsectIon (a), ill of the
contract prOVISIOns shall remam m effect for the extended term.

(b) Upon expU'atton of the Ulltlal term of tlus contract or upon explratton of the tenD as
extended m accordatlce Wlth subsectton (a) of tlua Seetlon 8, the Pnrchaser shall contmue to be
entttled, at Its option, to Its entItlement percentage of the capaCIty and output of tile Dmt upon
terms at least as favorable as those obtamed by any other Pel"SOn.

9 CancellatIOn of Oonkaet

If dehVer1es cannot be lllade to the Purchaser because eIther

(1) the Umt IS damaged to the extent of bemg completely or substanttally completely
destroyed, or

(11) the UIllt 15 taken by e:J:.erc.JSe of the nght of emment domam or a smuJ.ar nght or power,
or

(m) (a) the Umt cannot be used because of contammatton, or because a necessary ltcense or
other necessary pnbhc authonzatIon cannot be obtamed or is revoked, or because the utlhzanon
of such a hcense or authonzat:1on 18 made subJect to specIfied condIt:1ons wluch are not met, and
(h) tile mtuatton cannot be rectIfied to an extent wlucb m1l pernut l£ame Yankee to make
dehver1es to the Purchaser from the Drot,

then and m any mch case, the Purchaser may cancel tlus contract. Such cancellatlon shall be effected
by \Vrltten notIce gwen by the Purcha.scr to Maine Yankee. In the event of 6l1c.h cancellation, all
eontmumg obhgatlons of the partIes, mcludmg the Purchaser's obhgabons to contmue payments, shall
cease forthWlth.

The Pnrchaser may cancel tlus contract or be reheved of lts oblIgattons to make payments here
under only as proVIded m the nat precedIng paragraph of tlus Secuon 9 Further, 1£ for reasons
beyond Mame Yankee's reasonable control, de1Ivenea are not made as contemplated by tlus contract,
Mame Ywee shall have no habIl..lty to the purchaser on account of suc.h non-dehvery
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EXHIBIT A

10 Insuranu

Pnor to the first slupment of fuel to the plant Slte, Mame Ywee will obtam, and thereafter
W1l1 at all bmes m8.1ntllm, msurance to cover Its "pubhc bability" for personal lIlJury and property
damage resultmg from a "nuclear inCIdent" (as those terms are defined m the Atolll1C Energy Act
of 1954 as amended), WIth lmuts not less than Mame Yankee may be reqmred to mamtam to qualrfy
for governmental mdemnlty under S81d Act and shall eJ:~ute and maintain an mdemn.rlicatlon agree
ment 'nth the .AtomiC Energy CotnmlSSlon as pronded by wd Act. Mame Yankee will also at aU
tlmes mamtaln such other types of hall1llty msurance, mcludmg workmen's compensatlon msurance,
m such amounts, as 15 customary In the case of other Sunllar electnc utIlity companIes, or as may be
reqUIred by law

Mame Yankee WIll at all tunes keep Insured such portIOns of the Umt (other than the fuel
assemblles anu components, mcludmg nuclear matenals) as are of a character usually msured by
electnc utility compawes sunuarly Sltuated l1lld operatlng bke properties, agamst the nsk: of a
"nuclear mt.lUent" and such other t1Sks as electnc utility companIes. snnl1arIy Sltuated and operabng
lIke propertIes, usually msure <l.gamst. and such lI1SUl"ance shall to the extent avaIlable be earned m
amounts sut'iil.lent to prevent Mame Yankee from becommg a co-msurer Mame Yankee will. at all
tJ.mes keep Its fuel assembhes and components (mcludIng nuclear matenals) lIlSUred aga..m.st such
rISks and In such amounts ns shall, m the oplwon of Mame Yankee, proVlde adequate pro~E-

e

1.1. Addtttonal Umts

MaIne Yankee or Its nommees may mstall one or more additIonal generabng umts at the WlS
casset Slte.. The mstallatlon of such umt or nmts shall not aff~t the terms of this contract, but m
such case Ii any pornon of the UnIt (whether such portlon constltutes land., structures or eqmpment)
15 also used \nth an addItlona.1 umt or umts, l1ll approprIate allocatIon of the cost of the Umt shall
be made anu the net UnIt mvestment shall be reduced accordIngly, S1lbJ~t, however, to the hmltatIon
that the aggregate amount of the reauctlon m net Uwt mvestment resultIng from all such alloeatIODa
shall not exceed $5,000,000 Mame Yankee may make any other necessary alloeaUODa or any necessary
adJustments m Its accounts With respect to the Uwt (mcludIng fuel assembhes and components) and
any addItJonal umt or unlts, and such allocabons and adJustments shall be bmdIng on the sponsors.

12 Audtt

Marne Y.wkee's books and records (mcludml; metcnng records) shall be open to reasonable
mspectlon and audit by the Purchaser

13 .A.rb~tratu:m

h. case. any dIspute shall anse as to the mterpretatIon or performance of tlu.a contract wluch
cannot be settled by mutual agreement and whIch may be finally determmed by arbitration under the
law of the State of Mame then m efl:ect, such d1spute shall be subIIUtted to arbltxatlon, and arbItration
of such dISpute sh.a.ll be a condition precedent to any acUon at law or SUIt m eqUIty that can be brought.
The parnes sh.all If pOSBlble agree upon a SlIlgle arbItrator In ca.se of fallure to agree upon an
arbItrator WIthIn 15 days after the dehvery by either party to the other of a wntten notice requestmg
arbltratlon. eIther party may request the AmerIcan Arbltratlon .A.ssoClabon to appomt the arbItrator
The arbItrator, after OpportunIty for eaeh of the partles to be heard., shall collSlder and decIde the
dJspute and notIfy the parnes m wotmg of hIs decISIOn. The e:q>enses of the arbitration shall be
borne equally by the partIes..

14. Ragulat101t

Tlus contract, and all nghts, oblIgabons and perfonnance of the parnes hereunder, are subJ~ to
all apphcable state and federal law and to all duly promulgated orders and other duly C1uthonzed
actlon of governmental authonty havmg JUI'lSd1ctlon m the preIIl..lSes.
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EXHIBIT A

15 .A..sngnment

T1us contract shall be bmdmg upon and sh.all mure to the benefit 01. and ma:y be performed by,
the successors and 8SSlgnB of the partIes, except that no 8.83Jgmnent. pledge or other transfer of tlus
contract by eIther party shall operate to release the aSSlgnor. pledgor or transferor from any of Its
obhgatJ.ons under tlus contract unless consent to the release is given in wntmg by the other part;r, or.
Lf the other party has theretofore llSSlgned. pledged or othermse transferred Its mterest m tlus con·
tract, b:y the other party's assIgnee, pledgee or transferee, or unless such transfer 18 mCldent to a
merger or consohdaoon vnth, or transfer of all or substantlally all of the assets of the transferor to,
another sponsor wluch shall, as a part of such lmCCessIOn, assume all the obhgahons of the transferor
under thJs contract.

16 Rtghi of Setoff

The Purchaser shall not be entitled to set off agamst the payments reqmred to be made by 1t under
thJ.s contract (1) an:y amounts owed to It by Mame Yankee or (u) the amount of an:y clann by It
agamst Mame Yankee. However, the foregomg shall not affect m any other way~~~Purcha.ser'8

nght and remedIes WIth respect to any such amounts owed to It by Marne Yankee ol""'anY such clam
b:Ylt aga.m.st MaIne Yankee.

17 Interpretatum

The mte.rpretatlOn and performance of tlus contract shall be m accordance WIth and controlled
by the law of the State of Maule.

18 .Addresses

Except as the partIes ma:y otherw18e agree. any notIce, request, bill or other commnmcatlon from
one party to the other, relatIng to tlus contract, or the nghts, obhganons or performance of the
partJes hereunder, shall be Ul wntmg and shall be etfectJve upon de1Jvery to the other party Any
such commumcaOon shall be cOD.Sldered as duly dehvered when dehvered m person or upon the lapse
of 48 hours from mailing b:y regJHtered or certlfied mail.. postage preplUd, to the post office address of
the other party shOWll follOWIng the SIgnature of such other party hereto, or such other address as may
be designated by wntten nonce gIVen as prOVIded m thts Secoon 18

19 Corporate Obligaiums

Tlus contract 18 the corporate act and obbgatIon of the partIes hereto, and an:y clB..Im hereunder
agamst any stockholder (other than the Purchaser), chrecror or officer of eIther party, as such, lB

expressly WaIved.

20 .All Pnor .Agreement.i: Superseded

ThJ.s contract represents the entIre agreement between us relatIng to the subJect matter hereof,
and all preVlous agreements, dlSCllSSlona, commumcatIons and correspondence vnth respect to the sub
Ject matter are hereby superseded and are of no further force and effect
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EXHIBIT A

IN WITNESS W A e: REOF. the partles Mve execo.ted this contract by theu' respective officers
thereunto duly anthonzed. as of the date 1i.m; aba.e wntten..

?tUINE Y.ANKEE ATOMIC POWER COMPANY

By WII..LLI..!{ lI. DlJN'RA.l{
PrtsuIen.t

9 Green Street
Augusta. Mame 04330

[plJRCR'SER]

By

-~~--....
(.4ddress)

1
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130 AustIn Street
Cll.ID.bndge, Mas:L 02139

By RollERT E B.lRB.E'l"r. J&.
Prendent

174 Brush Hill. Avenue
West SPringfield, :Mass 01089

CENTRAL VERMONT PUBLIC SERVICE
CORPORATION

By L. DouGLAS :MEm!:orm:
PrUtdent

17 Grove Street
Rutland, Vermont 05701

MONTAUP ELECTRIC COMPANY

By GUIDO R PERERA.
Prendent

P 0 Box2333
Boston, :Massachusetts 02101

THE HARTFORD ELECTRIC LIGHT
COMPANY

By C L DEmuex:
Clunnnan

POBox 2370
Hartford, Connectlcut 06101

WESTERN MASSACHUSETTS ELECTRIC
COMPANY

PUBLIC SERVICE COMP.ANY OF
NEW HAMPSHIRE

By W C. T.llLlU.N
- PresUUnt

1087 Elm Street
Manchester, New HampshIre 03105

CAMBRIDGE ELECTRIC LIGHT COMP.ANY

By JOHN F RICH
Prwdent

P 0 Box2010
Hartford, ConnecUcut 06101

-
BANGOR HYDRO-ELECTRIC COMP.ANY

s-ex

By R N H,SKET.I.
Prenden.t

33 State Street
Bangor, Mame 04401

MAlliE PUBLIC SERVICE COMP.ANY

By C II. S'1'E1'SON
~nl141l

209 State Street
Presque Isle, Mame 04769

CENTRAL MAINE POWER COMP.ANY

By S GmDINOS

E%~cut,v~ V~ PresuI.ent

9 Green Street
Augusta, Yame

THE CONNECTICUT LIGHT AND
POWER COMP.ANY

NEW ENGLAND POWER COMP.ANY

By RoBERT F KJuUSE:

Pre.suUnt

ill Stuart Street
Boston. MassachllBetu

Separate Power Contracts were entered mto, ldenoca1 m form Wlth the foregomg except as to
the executJon thereof and except that on page 1 the names of the respeeove Purch.asers were InSerted.

The Power Contracts were executed by the respecove pa.rt1es theretc, as follows

MAINE Y.A.NKEE ATOMIC POWER
COMPANY

By W H. DtJNR.UL
Presu!etl.t

9 Green Street
Augusta, Mame 04330
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The draft PPA allows the purchaser to make payments m LeI However, the pncmg
provlSlons mclude mechanIsms to protect the seller from local currency devaluatIon The

Attached IS our Imtral draft of a model power purchase agreement ("PPA") for use In

Romama. The baSIC structure ofthe draft PPA IS complete, except for proJect-specIfic techmcal
and other matters that are typIcally addressed m attachments The PPA mcludes a lIst of the
attachments that are usually reqUIred It also mcludes a descnption m AppendIX A ofthe typICal
components of formulas for pncmg energy and capaCIty

The draft PPA asswnes the constructIon ofa new power plant from whIch the seller wIll
provuie energy and capaCIty to the purchaser However, the draft could easily be modIfied for
use m cOnjUnctIOn With the transfer of an eXIstmg power plant to a non-utIllty owner The
reqUIred modIficatIOns would mostly mvolve the deletIon ofprOVISIons related to constructIOn of
a new plant

The draft PPA mcludes a proVISIon (SectIon 18) provIdmg for a government guarantee of
the purchaser's oblIgatIOns We understand that the Government of Romama seeks to aVOId such
guarantees We have mcluded a guarantee proVISIon m thIS prelImmary draft to serve as a focal
pomt for further dIscussIOn of thIS Issue Moreover, It IS safe to assume that foreIgn mvestors are
lIkely to demand such a guarantee, partIcularly m lIght of recent turmoIl m world fmancial
markets

VIA FACSIMILE

MEMORANDUM

October 7, 1998

Model Power Purchase Agreement

James Douglass

Andres Doemberg (USAID)
John GullIver, Cathy Connors (pIerce Atwood)
Howard Menaker, Wayne MikutoWICZ, Bob Hmkle (Bechtel)

Nicolae LIClU, Deputy DIrector General for Energy
MInIstry ofIndustry and Trade

Bogdan Prunalche, DIpl Eng
CONEL - Jomt Ventures Department

RE:

cc:

TO:

DATE:

FROM

One Monument
Square

Portland Marne
041011110

I PIERCE
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provlSlons Include local currency depreCIatIOn mechamsms referenced In the pncmg formulas
dIscussed m AppendiX A The agreement also Includes a true-up mechamsm (See SectIOn 8 4,
"Balancmg AdJustment") desIgned to protect the seller from any currency fluctuatIOns from the
tIme that payment IS receIved until the time that such payment IS converted to foreIgn currency
We belIeve that any foreIgn Investor would InsIst on such protectIOns, partIcularly gIven the
recent volatIlIty In global finanCIal markets

The draft agreement also provIdes mechamsms for ensunng the seller's abIlIty to convert
payments III LeI to foreIgn currency and to repatnate foreIgn currency outSIde of RomanIa
WhIle the draft agreement speCIfies converSIOn to U S Dollars, It could easIly be modIfied to
prOVIde for use ofDM, pounds sterllllg or any other foreIgn currency AgaIn, we belIeve that
foreIgn mvestors WIll almost certamly reqUIre currency converSIOn and repatnatIOn proVlSlons
SImIlar to those In the draft agreement

A PPA IS Just one ofseveral agreements that are reqUIred to support the constructIon ofa
new IPP-style power plant (or the transfer ofan eXIstmg plant to a non-utIlIty owner) POSSIble
addItIOnal agreements mclude an ImplementatIOn agreement, a fuel supply agreement, a
transmission/mterconnectIOn agreement, and a Jomt venture agreement

• An ImplementatIOn agreement typIcally sets forth any government guarantee
of the payment oblIgatIons of the purchaser under the PPA, and the nght of
the seller under the PPA to convert local currency to dollars and to repatrIate
dollars outSIde the host country An ImplementatIOn agreement usually also
reqUIres the government of the host country to support the project by
provIdlllg asSIstance m obtaImng necessary permIts and approvals (An
ImplementatIon agreement would replace the guarantee prOVISIon In SectIOn
18 of the draft PPA )

• The fuel supply agreement IS deSIgned to match the allocatIOn of the nsks and
oblIgatIons for obtaImng fuel for the power plant With the allocatIOn of the
seller's and purchaser's nsks and oblIgatIOns under the PPA If the fuel
supplIer IS state-owned, the ImplementatIOn agreement usually reqUIres the
government to guarantee the oblIgatIOns of the fuel supplIer

• The transmissIOn/mterconnectIOn agreement sets forth the baSIC nght of the
seller to connect to the transmISSIOn gnd, the largely techmcal reqUirements
related to connectmg a power plant to the gnd, and the prIce and other terms
for the delIvery of power to the purchaser

• A Jomt venture agreement would speCIfy the nghts and oblIgatIOns of the
partICIpants In the project If It were developed as a Jomt venture

In addItion to the major agreements lIsted above, an IPP-style project would typIcally
reqUIre addItIonal contracts concernIng the engmeerIng, procurement and constructIOn of
the project, operatIOns and mamtenance/labor, waste dIsposal, fuel transport, financmg
and other Issues

Page 2
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For your mfonnatlOn, we are also providmg two other power purchase agreements The
fust agreement mvolves the transfer of an eXlstmg, outmoded coal-fired power plant m the
Umted States from a utIhty owner to a non-utihty developer that Will rehabIlItate the plant The
agreement reqUires the utilIty owner to purchase the plant's output for fifteen years after the
transfer The second agreement is a model agreement for new power plants drafted for
Hungary's transmISSIOn company, MVM ThIs agreement does not speCIfy a recommended
duratIon However, It does mclude InterestIng prOVISIOns m Sections 12 7 and 128 dealmg With
changes In law necessary to gam acceSSIon to the European Umon, and the termmatlOn of
polItical force majeure protectIOn m the event of acceSSIOn

I wIll send electrOnIC copIes ofthe model RomanIan PPA VIa e-maIl I wIll send paper
copIes ofall three PPAs VIa overnIght delIvery to the Mimstry, the CONEL Jomt ventures
department, USAID and Bechtel After you have had a chance to reVIew these matenals, we
look forward to discussmg a process for makmg further revlSlons to the model PPA I am
tentatIvely planmng a tnp to Bucharest later this month or In early November to follow up on
PPA-related matters

Page 3
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PRELIMINARYSTATEMENTS

POWER PURCHASE AGREEMENT

NOW, THEREFORE, In view of the foregomg premIses and m consideratIOn of the mutual covenants and
agreements heremafter set forth, the Purchaser and the Seller hereby agree as follows

WHEREAS, the Seller deSires to deSign, develop, finance, construct, own, operate and mamtam a [ __) MW
nommal net deSign capaCity, baseload, [Fuelj-fired electrIC generatmg plant to be located at [location], and

ARTICLE I
DEFINITIONS AND INTERPRETATION

"Affihate" shall mean as to any speCified Person, any other Person who, directly or mdlrectly, (l) owns or IS
owned by, (11) IS 10 control of or IS controlled by, or (Ill) IS under common ownershIp and control WIth, such
speCified Person For purposes of thIS defimtlOn, "control" and "controlled" shall mean (a) the ownershIp of more
than ten percent (10%) ofvotmg securities, (b) the abilIty to elect a majorIty ofdirectors, or (c) the exerCIse of
management control over an entIty, eIther through contract or otherwise

"Agreement" shall mean tlus Agreement, as defined m the first paragraph hereof, together With all Appendices
and Schedules hereto, as the same may be supplemented or amended from time to time

"Base Term" shall have the meanmg given to It 10 SectIOn 132

"Balancmg AdJustment" shall have the meanIng given to It In SectIon 8 4

WHEREAS, the Government of Romama has allowed and IS encouragmg the prIvate development ofelectric
power generatIOn facilIties 10 order to further economic development wlthm the country, and

WHEREAS, the Purchaser and the Seller each deSIre to define their respective nghts and oblIgatIOns With respect
to the Complex, the Project and thiS Agreement

THIS POWER PURCHASE AGREEMENT, dated as of[ 19-.1, (the "Agreement") IS made by and
Jetween [Power Company) a[publzc utl/zty company) organIZed under the laws of Romama (the "Purchaser") and
[Project Company). a [corporatIOn/partnership) orgamzed under the laws of[Natlon] (the "Seller")

SectIOn 1 1 DefimtlOns Unless the context otherwise reqUIres, capitalized terms used In thIS Agreement, Includmg the
Prehmmary Statements, shall have the respectIve meanmgs gIven to them below

(b)

WHEREAS, as a necessary precondItion for financmg, constructmg and operatmg the Complex, the Seller
conSiders It essential that It obtam either (a) a long-term commItment from the Purchaser for the sale ofthe Net
Dependable Capacity of the Complex and the Energy to be generated at the Complex, or (b) such other adequate
assurance of Seller's abilIty to sell the Energy generated at the Complex, and repay debt tmancmg, that ]s acceptable to
Seller and the Fmancmg Parties, and

(c)

WHEREAS, the Seller WIshes to sell to the Purchaser, and the Purchaser Wishes to purchase from the Seller, the
Net Dependable Capacity of the Complex and the Energy to be generated at the Complex on the terms and conditIons as
set forth herem, and

(a)

I
I
I
I
I
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I
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"Busmess Day' shall mean any Day excluding Saturday, Sunday, and any Day which shall be III Romama a legal
holiday or a Day on whIch bankmg mstItutlOns are permitted to be closed

"Capacity Payment" shall mean the fee payable by the Purchaser to the Seller With respect to the Net
Dependable Capacity of the Complex, as more fully descnbed In AppendiX A

"Change In Law" shall mean any ofthe followmg events occurrmg after the date of thiS Agreement (I) the
enactment, adoptIOn, promulgatIOn or making of a new Governmental Requirement, (11) the repeal, modificatIon
or change III the mterpretatlOn ofany eXlstmg Governmental ReqUirement, (Ill) a cancellation, non-renewal or
other change m the conditIons applIcable to any Governmental ReqUIrement, (IV) commencement of any
Governmental Requirement that has not yet entered mto effect as of the date of thiS Agreement, (v) any actIOn by
a Governmental Authonty which renders all or any portion ofany Project Agreement, mc1udmg thiS Agreement,
or any Fmancmg Agreement unenforceable, mvahd or vOId, or makes It Illegal for any Person to receive, enJoy or
enforce any material fight under any Project Agreement, mcludmg thIS Agreement, or any FInancmg Agreement,
or (VI) a change m the manner m which a Governmental ReqUirement IS applIed mc1udmg any change 10, or other
alteration of, the applicatIOn to the Seller or Its shareholders of any Tax, Includmg depreCiatIon schedules

"Closing Date" shall have the meamng gIven to ]t In Section 12 l(b)

"CommiSSIOn Date" shall have the meamng given to It III SectIOn 5 4

"Seller' shall have the meamng speCified m the first paragraph of tillS Agreement

"Seller Event of Default" shall have the meaning speCIfied m SectIOn 13 4

"Complex" shall mean the MW nominal net deSIgn capaCIty, baseload, [Fuel}-fired electrIC generatmg plant
located at [locatzon] together WIth all Governmental ReqUIrements granted With respect to the Project and all
anCillary bUildings, structures, Improvements (mcludmg any ash or other waste disposal sites) and eqUipment
thereto, mc1udmg the Metering System and all fixtures, fittmgs, machmery and tools at the Site which are used In

connectIOn With the Project, but excludmg the InterconnectIon Fac]htles and any portlOn ofthe GrId System

"CPI" shall mean the most recently available Consumer Pnce Index for the [Umted States] as reported by the
[Umted States Bureau afStatlstlcs] (or If such mdex]s no longer avaIlable on a timely basiS or no longer
pubhshed, such SImilar mdex as the PartIes may mutually agree IS most nearly comparable to the CPI), and
"CPIb" shall mean the CPI for the Month In which thiS Agreement ]S executed

-[reserved]

"Day" shall mean the 24-hour penod begmnmg and endmg at 1200 mldlllght Romalllan time

"Date of Full Commercial Operation" shall mean the first Day after the CommiSSion Date of the final Umt to
be commissIOned

"Date ofImtaal Commercial OperatIOn" shall mean the first Day after the CommiSSion Date of the first Umt to
be comm]ssloned

"Dehvery Pomt" shall mean the contact pomt, as more speCifically shown on ExhibIt E, between the Seller's
high voltage sWltchyard and the Purchaser's transmISSIon hne, at whIch pomt the Energy IS dehvered to the
Purchaser [to be conformed to the techmcal reqUlrements ofthe ProJect]
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"Dispatch" shall mean Instructions Issued by the Purchaser In accordance with Section 5 7 for the Seller to
schedule and control the generatIOn of electnclty by the Complex In order to Increase or decrease the Energy
delIvered to the Delivery Pomt

"[Dollar] Interest Rate" shall mean Interest accrumg at LIBOR plus f_J basiS POints, compounded monthly

"{Dollarf' or "{Dollars!, shall mean the lawful currency of the {Umted States ofAmerzca]

"Effective Date" shall have the meamng given to It In SectIOn 12 3

"Emergency" shall mean a condition or situation caused by unforeseen circumstances which (I) presents an
ImmInent phySical threat of danger to life or slgmficant threat to health or property, (11) could reasonably be
expected to cause a signIficant disruption on or damage to the Gnd System, the Complex or any portion thereof,
or (Ill) could reasonably be expected to slgmficantly and adversely affect the Purchaser's ablhty to provide safe,
adequate and rehable electriC service to Its customers, prOVided, however, that neither a transient conditIOn
resultmg In a surge on, nor any sustaIned Increase m energy demand from end users of, the Gnd System shall be
treated as an Emergency

"Energy" shall mean the electrIC power (expressed In kVh) generated by the Complex which IS delivered to the
DelIvery Pomt and measured In accordance With ArtIcle 6

"Energy Payment" shall mean the fee payable by the Purchaser to the Seller With respect to the Energy supplied
by the Seller to the Purchaser pursuant to thIS Agreement, as more fully deSCrIbed In AppendiX A

"Fmancmg Agreements" shall mean all loan agreements, notes, mortgages Indentures, securIty agreements,
hedgmg agreements and other documents, If any, executed by the Seller to finance, (mclud1Og any refinancmg,
modIficatIOn or amendment thereof), from tIme to tIme, any portIOn ofthe Project

"Fmancmg Parties" shall mean each Person, other than a shareholder of the Seller, who (I) IS a Party to any of
the F1Oanc1Og Agreements and prOVides debt financ10g to the Seller or any AffilIate thereof for any part ofthe
Project, or (11) proVides credit support or credit enhancement for any constructIOn or debt financmg of the Project,
In each case either InItially or In connection With a refinancmg

"FM Event" shall have the meanmg specified m Section 11 1

"FM ~atto" shall have the meamng speCIfied 10 Section 11 6(b)

"Force Majeure Event" shall have the meamng speCified 10 Section 11 2

"Forced Outage" shall have the meanmg speCIfied 10 Section 5 9

"Fuel Supply Agreement" shall mean the fuel supply agreement between [Fuel Supply Company] and the Seller
for the supply of ffuel] to the Project

"Government" shall mean the natIOnal Government of Romama

"Governmental Authority" shall mean any (1) natIOnal, federal, state, prov1Oclal, City, mumclpal, publIc or local
government, department, central bank, court, counCil, commiSSion, board, bureau, trIbunal, agency or
Instrumentality of Romama, (11) any subdiVISIon, agent, commISSion, board or authonty of any of the foregomg,
or (111) any quasI-governmental or prIvate body exercls10g any regulatory, expropnatlOn, fee collect1Og or Tax
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authority under or for the account of any of the foregoing, whether actIng under Its own authorIty or authonty
delegated to It by any of the foregoing

"Governmental Requirements" shall mean all laws, statutes, orders, ordmances, IOjunctlons, constitutIOnal
prOVISIons, treaties, pohcles, hcenses, notificatIons, rules, rulIngs, regulations, acknowledgements, conceSSIOns,
decIsions, authorizatIOns, consents, decrees, permits, waivers, proclamatIOns, instructIOns, certificatIOns,
judgements, verdiCts, ratificatIOns, pnvileges, edicts, approvals, filings, petitIOns, mandates, Visas, directives or
SimIlar Items of, or granted or reqUired by, any Governmental Authonty WhICh are applIcable to the Seller, Its
shareholders or any Affiliates thereof, the Project, the finanCIng ofthe Project or thiS Agreement

"GrId System" shall mean any and all transmiSSIon and distributIon faCIlities through which Energy wIll be
distrIbuted by the Purchaser from the Dehvery POInt to end users of electncIty

"Guarautee" shall have the meamng given to It In Article 18

[reserved)

"Interconnection FaCilities" shall mean the faCIlIties to be engIneered, deSigned, procured, constructed, mstalled,
tested, commissioned, owned and mamtamed by the Purchaser to proVIde for the transfer of Energy from the
DelIvery POInt to the Grid System, mcludIng all relay-protectIOn eqUipment and transmiSSIOn hnes, as more
particularly descnbed In AppendIX E, and all other faCIlIties from tIme to time determmed to be necessary by
mutual agreement of the Seller and the Purchaser to enable the Seller to delIver and the Purchaser to receIve
Energy from the Complex

"Interest" shall mean (1) for pnnclpal orlgmally denomInated In Lei, mterest whIch accrues at the LeI Interest
Rate, and (n) for prmclpal ongmally denommated m all other currenCies, mcludmg [Dollars), mterest which
accrues at the [Dollar) Interest Rate, as apphcable

"InVOice" shall have the meaning gIven to It In Section 8 I

"kW" shall mean kJlowatt

"kWh" shall mean kIlowatt-hours

"kWm" shall mean kIlowatt-Months

-
"Letter of Credit" shall have the meaning gIven to It In SectIOn 4 5

"LmOR" shall mean the three (3) Month London Interbank Offering Rate for [Dollars) III effect as of the first
Busmess Day of any Month as determined by reference to the Fmanclal Times, Wall Street Journal, or such
SimIlar publicatIOn of record as the Partles may mutually agree

"Leu" or "LeI" shall mean the lawful currency of Romama

"Romaman Interest Rate" shall mean mterest which accrues at the Local Bank Reference Rate plus [ _) baSIS
pomts, compounded Monthly, prOVided, however, that lfthe RoCPI has Increased by more than fifteen percent
(15%) over the precedmg twelve (12) Month penod from the Day such mterest accrues, then the Romaman
Interest Rate shall be compounded Weekly

"Local Bank Reference Rate" shall mean the reference mterest rate at the Seller Local Bank as speCIfied on
AppendiX K
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"MW" shall mean megawatts

"Metermg System" shall mean all meters, metermg devices and related Instruments used to measure and record
(I) the Net Dependable Capacity of the Complex, and (II) the delivery and receipt of Energy at the Delivery Pomt,
as further descnbed In AppendiX L

"Month" shall mean a calendar month (m accordance with the Gregonan Calendar), prOVided, however, that If
either the Date ofImtlal Commercial OperatIOn or the Tennmatlon Date falls to occur on the first or last Day of a
Month, then the first and last Months of the Tenn of Operation shall be deemed to be that fraction of a Month
which occurs (I) from the Date ofImtial Commercial Operation until the last Day ofsuch Month, and (Il) from the
first Day ofa Month untIl the TermmatlOn Date, respectively, and "Monthly" shall mean once per Month

"RoCPI" shall mean the most recently available Romaman Consumer PrIce Index as reported by [Romaman
statistics bureau] and pubhshed In [officzal Government pubhcatlOn] (or If such mdex IS no longer available on a
timely basIs or no longer pubhshed, such other Index as the Parties mutually agree IS most nearly comparable to
the RoCPI), and "RoCPIb" shall mean the RoCPI for the Month m which this Agreement IS executed

"Net Dependable Capacity" shall mean the aggregate output capability that the Complex IS capable of
generatmg (expressed In kW) as establIshed III accordance With the test10g procedures set forth m AppendiX F,
and "Umt Net Dependable Capacity" shall mean that portIOn of the Net Dependable Capacity attnbutable to a
Umt

"Nommated Capacity" shall mean [_] MW

"Non-Dlscnmmatory" shall mean the equal treatment ofthe Seller so as to ensure that a higher standard IS not
applied to the Seller than IS or was applied to Persons m comparable situations with the effect of depnvmg the
Seller of any benefits or profits or forcmg the Seller to Incur addItional costs

"Operatmg Committee" shall have the meanmg given to It m SectIOn 5 2

"Operatmg Procedures" shall mean the procedures set forth 10 AppendiX H

"Party" shall mean the Seller or the Purchaser, mdlvIdually, and "Parties" shall mean the Seller and the
Purchaser, collectively

"Person" shall mean mdlvlduals, corporatIOns, partnerships, Jomt ventures, trusts and other commercial entities,
whether public or pnvate, and any Governmental Authonty

"ProJect" shall have the meanIng gIven to It m SectIOn 3 lea)

"Project Agreements" shall mean thiS Agreement, the Guarantee, the Fuel Supply Agreement, the lease and all
other legalmstruments executed m relation to or concernmg the Site, and [addztlon ofother materials as
approprzate1

"Prudent Utility Practices" shall mean, at a particular tIme, those practices, methods and techniques generally
followed by the mternatJonal mdependent power mdustry With respect to the operatIOn and mamtenance of
electnc generatmg eqUipment of the type apphcable to the Complex, and that, In the exercise of reasonable
Judgment m light of the facts known at the tIme a deCISion was made, could have been reasonably expected to
obtam the deSIred result In a manner reasonably commensurate With safety, perfonnance, dependability,
effiCIency and economy Prudent Utility Practices are not mtended to be limited to the optimum practIce, method
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or techmque to the exclusIOn of all others, but rather to be a spectrum of possible practices, methods and
techmques each meetmg the standard set forth In the prevIous sentence, anyone of which IS acceptable

"Purchaser" shall have the meamng specified m the first paragraph ofthiS Agreement

I (mmm) "Purchaser Event of Default" shall have the meanmg specified In Section 13 5

I
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(nnn) "Reference Exchange Rate" shall mean for any Day, the most recently publIshed rate of exchange for the
purchase of[Dollars] With Lei by [ForeIgn Exchange Bank}, as determined by reference to the [PublIcatIon] or
such similar pubhcatlOn as the Parties may mutually agree

(000) "Renewal Term!" and "Renewal Term 11" shall have the meamngs given to them m SectIOn 13 3

(ppp) "Sales PrIce" shall mean, collectively, the Capacity Payment, the Energy Payment and the Balancmg Adjustment

(qqq) "Scheduled Outage" shall have the meamng given to It m Section 5 8

(rrr) "Semor Debt" shall mean that portion ofthe initIal borrow1Og under the F1Oanc1Og Agreements which shall be
semor m fight to all other debt of the Project

(sss) "Site" shall mean the land on which any part of the Complex IS located together With all property rIghts thereto,
as more particularly deSCrIbed 10 AppendiX M

(ttt) "SpeCial Force Majeure Event" shall have the meamng speCified In Section 11 3

'uuu) "Target Commission Date" shall mean, for each Umt, that date that the Seller expects to achieve the
Commission Date of such Umt, as lIsted for each VOlt on Exhibit D, and as such date may be reVised from time to
tIme m accordance With thiS Agreement

(vvv) "Target CompletIOn Date" shall mean that date which IS Months from the Day the Seller Issues the notice to
proceed to the engineering, procurement and constructlOn contractor for the Complex, which IS the date the Seller
expects to achieve the Date of Full Commercial OperatIOn, as such date may be reVised from time to time In

accordance With thiS Agreement

(WWW) "Tax" shall mean any and all forms oftaxes and fees, 10cludmg any ImpOSition, duty, assessment, eXCise,
surcharge, tariff, toll, fee, value added tax, contrlbutlOn, stamp tax, levy or SimIlar charge Imposed or leVied by
any Governmental Authonty, mcludmg all employment taxes and any deductIOns or wlthholdmgs of any sort,
those perta10mg to any Import or export, and all penaltIes, costs and mterest relatmg to the foregomg

(xxx) "Techmcal LImIts" shall mean the lImits and constramts descnbed m AppendIX C relatmg to the operatIOn,
mamtenance and Dispatch of the Complex

(yyy) "Term" shall mean the time from and after the Effective Date untIl the TermmatlOn Date

(zzz) "Term of Operation" shall mean the time from and after the Date ofImtlal Commercial Operation until the
Termmatlon Date

(aaaa) "TermmatlOn Date" shall have the meanmg given to It 10 Section 13 I

Jbbb) "Umt" shall mean each of the [Fuel]-fired steam generation and turbme umts as deSCribed m AppendIX B

6



SectIOn 1 2 InterpretatIOn In thiS Agreement, unless the context requires otherwise

(eecc) "Week" shall mean each period of seven (7) Days begtnOing each Monday, and "Weekly" shall mean once per
Week

SectIOn 2 2 DelIvery of Energy The place for delIvery of Energy shall be the Delivery Pomt The Parties acknowledge
that the Complex shall be a baseload faCIlIty operated on a dlspatchable baSIS subject to the Purchaser's gIvmg the
necessary notIce of Dispatch pursuant to SectIOn 5 7 The Purchaser shall only be oblIged to accept and pay for Energy
that has both been DIspatched and subsequently delIvered to the Dehvery Pomt

SectIOn 23 Sales Durmg Testmg NotwlthstandlOg the provIsIons of Section 2 1 and 22, dUrIng commlsslOnmg tests of
oach UOIt and any capaCIty testlOg ofthe Complex, mcludmg testmg pursuant to SectIOn 5 5, the Purchaser shall take and

ay for all Energy generated by the Complex and delivered to the DelIvery Pomt at the pnce set forth m AppendiX A,
whether or not such Energy IS Dispatched

7

ARTICLE 2
SALE AND PURCHASE OF ENERGY AND CAPACITY

"Year" shall mean a twelve (12) Month penod begmmng each January 1st, provided, however, that If either the
Date of Imtlal CommercIal OperatIOn or the Termmatlon Date falls to occur on the first or last Day ofa Year,
then the first and last Years of the Tern ofOperatIon shall be deemed to be that fraction ofa Year whIch occurs
(J) from the Date ofImtlal Commercial Operation until December 31st", and (II) from January 151 untIl the
Termmatlon Date, respectively, and "Yearly" shall mean once per Year

a reference to any agreement shall be a reference to that agreement as amended, varied, added to, substItuted,
replaced, renewed or extended, and

no portIOn Dr part of this Agreement shall be mterpreted for or agamst either Party solely on the basIS of draftmg
responsibilIty

the terms "mclude" and "mcludmg" shall mean "WIthout lImItatIOn" unless otherwise stated,

words denotmg the smgular shall mclude the plural and vice versa, and words denotmg one gender shall mclude all
others,

all Article and SectIOn titles and headmgs are for convemence only and neither constItute a part of thIS Agreement
nor shall be utIlized m construmg any meanmg hereunder, -

In carrymg out Its obhgatlOns and duties under thIS Agreement, each Party shall have an Implied obhgation of good
faith,

references to ArtIcles and SectIOns are, unless otherwIse noted, references to Articles and Sections 10 thiS
Agreement,

SectIOn 2 1 Sale and Purchase From and after the Date of Initial Commercial OperatIon and subject to and In

accordance WIth the terms and conditions of this Agreement (a) the Seller agrees to make available the Net Dependable
Capacity of the Complex and to dehver to the Purchaser such Energy as the Purchaser may Dispatch from tIme to time
consistent WIth the terms of thiS Agreement, and (b) the Purchaser agrees to accept and pay for all Energy It Dispatches
whIch IS delIvered to It by the Seller and to pay for the Net Dependable Capacity of the Complex, for the Sales Pnce set
forth herem

I
I
I
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SectIOn 3 1 General OblIgations of the Seller The Seller shall cause and be responsible for

Section 3 2 Costs Except as speCifically allocated hereunder to the Purchaser, all expenses mcurred by the Seller III

connection WIth the Project shall be borne by the Seller

Section 2 4 Quantity The quantitIes of Energy dehvered to the Purchaser by the Seller shall be metered, mOnItored,
"1easured and recorded In accordance with the provIsions ofArticle 6 and AppendIx L

Section 2 5 Cooperation The parties hereto shall mutually and reasonably cooperate With each other m order to achIeve
the objectIves of thiS Agreement

8

ARTICLE 3
OBLIGATIONS OF THE SELLER

ARTICLE 4
OBLIGATIONS OF THE PURCHASER

constructmg, testmg, operatmg and mamtammg the Complex m accordance With SectIOn 5 1,

negotlatmg and entermg mto a lease or other legalmstrument for the purpose of obtammg possessIOn and land use
TIghts over the Site [conform to specific sIte arrangement},

the due and proper apphcatlOn for and dlhgent effort to obtam, With the cooperatIOn of the Purchaser, all
Governmental ReqUirements,

procunng, {Importmg] and stormg ffuel] and other such fuels, If any, as may be necessary to operate the Complex
m accordance With the requirements of thIs Agreement,

provldmg the Purchaser WIth the certificate reqUired III SectIon 12 1(0, and all notifications reqUIred under Section
122,

recrultm$, trammg and managmg all labor (local or foreIgn) necessary or deSirable to construct, operate and
mamtam the Complex dunng the Term, and obtammg all VISas and work permIts for foreIgn personnel,

the deSIgn, planmng, penmttmg, construction, eqUlppmg, testmg, commlsslomng, management, ownership,
operatIOn and mamtenance ofthe Complex, and all actIvIties related thereto (the "Project"),

the awardmg of all contracts, the appomtment of all profeSSIOnal adVIsors and the purchase of all eqUipment,
supplIes and matenals which may be necessary to complete the ProJect,

fulfilImg all other Seller obhgatlOns under thiS Agreement

complymg With the Purchaser's Dispatch instructions m accordance With Section 57, and

arranging, on terms and conditions acceptable to the Seller m Its sole and absolute discretIOn, all necessary
financmg for the ProJect, whether debt or eqUIty, and negotlatmg all Fmancmg Agreements With the Fmancmg
Parties and other Persons, prOVided, however, that nothmg 10 thiS SectIOn 3 l(b) shall be construed as obhgatmg the
Seller to successfully finance the ProJect,

(e)

(d)

tC)

(g)

(k)

(b)

(a)
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Section 41 General ObligatIons of the Purchaser The Purchaser shall cause and be responsIble for

ectIon 4 4 InterconnectIon FacIhties The Purchaser shall cause to be constructed and made ready to receive Energy,
by not later than one hundred eIghty (180) Days pnor to the Target CommIssIon Date for the first Umt, the

SectIon 4 2 CooperatIOn As requested by the Seller, the Purchaser shall cooperate WIth and asSIst the Seller m (1)
workmg WIth the FInancmg PartIes to achIeve the Closmg Date for the ProJect, and (11) IdentIfyIng and workmg WIth
potentIal or commItted eqUIty partICIpants In the ProJect, WhICh cooperation and aSSIstance wdl Include dlscussmg the
Project WIth the Fmanc10g PartIes and potentIal or commItted eqUIty partIcIpants and provIdmg such partIes all necessary
informatIon (mcludmg, With respect to the Fmancmg Parties, legal opmIOns obtamed by the Purchaser) regardmg the
Purchaser and relevant Governmental AuthontIes

SectIon 43 Payment ObligatIOns For purposes of the Purchaser's payment oblIgatiOns, In the event the Seller shall be
unable to conduct or complete commlsslomng tests of a Umt by the applicable Target CommISSIOn Date for such Umt due
to (a) a SpeCial Force Majeure Event or a Force Majeure Event whIch IS declared by the Purchaser, (b) any delay caused
by the Purchaser or an AffilIate thereof mcludmg any faIlure by the Purchaser to perform ItS oblIgatIOns under thIS Article
4, (c) the failure of the Seller to obtaIn, after the due apphcatlon for, any Governmental ReqUIrement despIte the Seller's
complIance In all matenal respects With the procedural and substantive reqUIrements ofsuch Governmental ReqUIrement
as applIed In a Non-Dlscnmmatory manner, or (d) a Purchaser Event of Default, then the Purchaser shall be oblIgated to
pay for the full Umt Net Dependable CapaCIty WIth respect to such Umt as If such Umt was commISSIoned on the Target
CommIssIon Date ThIS Section 4 3 shall apply to each Umt at the Complex If the proVISIons of thIS SectIOn 4 3 become
applIcable to the first Vmt to be commISSIoned by the Seller, then for purposes of SectIon 8 1, the Target CommISSIOn
Date of such VOlt shall be deemed to be the Date of Imtial CommerCIal OperatiOn

(d)

9

fulfilhng all other Purchaser obhgatlons under thIS Agreement

asslstmg the Seller m arrangmg for the Issuance of all Governmental ReqUIrements whIch may be needed to allow
the Seller to dIspose ofall waste products generated or dIscharged at or by the Complex, whether or not such
dIsposal IS on or off SIte, and

provldmg the Seller With the Guarantee, the legal OpIniOn required m SectIon 12 l(e), the certificate reqUired 10
SectIOn 12 1(f) and all notificatIOns reqUIred under SectIOn 122,

asslstmg the Seller 10 obtammg, and ma1Otam1Og ongomg comphance wIth, all Governmental ReqUirements,

assIstmg the Seller to ensure that all necessary access to and from the SIte (for both foreIgn and local workers) IS
made available to the Seller and Its employees, contractors, subcontractors and adVIsors The Purchaser shall also
assist the Seller on a best efforts basIS 10 obtam1Og all vIsas and work penmts for foreIgn personnel, and the
recruItment of local labor,

asslst10g the Seller In ensunng that the Seller has full and legally documented nghts to free and clear use and qUIet
enjoyment of the Site (10 fonn and substance satisfactory to the Seller) and that the SIte IS SUitable for the
constructIOn and operatIon ofthe Complex 10 complIance WIth all apphcable laws and regulatIOns of Romama,

asslstmg the Seller In arrangmg for the Issuance of all Governmental ReqUirements WhICh may be needed to allow
the Seller to (I) procure all necessary fuel (11) delIver such fuel to the Complex, and (1Il) store such fuel at the SIte
for future use at the Complex, [Importjuel as needed mto Romama]

ensunng that all necessary utIlItIes (mclud1Og start-up electrICIty for the account ofthe Purchaser) are made
available at the SIte 10 a tImely manner as necessary for the constructiOn, testmg, commISSIOnIng and operation of
the Complex,

(h)

(g)

(b)

I (f)

I
I
I
I
I
I
I
I
I
I
I

I
I (e)

I
I
I (c)

I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

InterconnectIon FacIlities, and the Purchaser shall mamtam the same m complJance with Prudent UtIlity PractIces
throughout the Term of thIS Agreement

""ectlon 4 5 Mamtenance of Letter of Credit On or before the Date of Imtlal Commercial Operation, the Purchaser
shall deliver to the Seller, In the form attached hereto as Schedule A, an mevocable letter ofcredit Issued by the Letter of
CredIt Bank specIfied In Appendix K In favor of the Seller In the amount of[msert the amount In Dollars that IS

eqUlvalent to SIX Months a/InvoIce payments] (the "Letter oferedlt") The Purchaser shall at all times thereafter maIntam
the Letter ofCredIt at the Letter of Credit Bank or such successor desIgnated pursuant to Appendix K, untillt shall be
returned to the Purchaser In accordance wIth SectIOn 13 11 At all hmes In the event ofa draw under the Letter ofCredit,
the Purchaser shalllmmedlately reInstate the Letter ofCredit to the full amount as provIded for hereunder withIn five (5)
Busmess Days after any draWing upon It by the Seller

Section 4 6 Costs All expenses Incurred by the Purchaser m connectIon WIth thIS ArtIcle 4 shall be borne by the
Purchaser

ARTICLE 5
OPERATION AND MAINTENANCE

SectIOn 5 1 Operatmg Standards The Seller shall at all times, mcludIng dUring an Emergency, use ItS best efforts to
perform or cause to be performed the testmg, commISSIOnIng, operatIOn and mamtenance of the Complex 10 accordance
WIth (a) Prudent UtIlity PractIces, (b) the Operatmg Procedures and the Techmcal LimIts, (c) the terms and conditIOns of
thIS Agreement, and (d) such laws of Romama as may be applIcable to the Complex

SectIon 5 2 Safety and TechmcaI GUidelines The PartIes shall orgamze an operations steenng commIttee (the
"Operatmg CommIttee"), comprIsed offour (4) members, two (2) ofwhom shall be selected by the Purchaser and two (2)
..fwhom shall be selected by the Seller, With the chamnan ofthe Operat1Og CommIttee bemg one of the Seller's
representatIves The Operat1Og CommIttee shall meet from time to time to dISCUSS and mutually agree upon safety and
techmcal gUIdehnes for the operatIOn of the Complex In the event the Operatmg CommIttee shall not agree on any Issue,
the vote ofthe chaIrman ofthe Operatmg CommIttee shall control The Seller shall mamtam ongoing commUnIcations
With the Purchaser and shall operate the Complex withm such agreed-upon safety and techmcal gUIdelines, proVided,
however, that the Seller shall not be reqUIred to comply WIth any rules or gUIdelines established by the Operating
CommIttee or any other requests by the Purchaser whIch (a) mIght cause a materIal mcrease m the cost to the Seller of
operatmg or mamtammg the Complex unless the Purchaser agrees, to the Seller's satIsfactIOn, to fully reimburse the
Seller for such mcreased costs, as such may be mcluded thereafter on any InVOIce, or (b) are mconsistent WIth SectIOn
5 I

SectIOn 5 3 Testmg Standards The Operatmg Committee shall develop procedures, standards, methods, settmgs and a
program to be followed by the Seller for the testmg of the capaCIty ohhe Complex m accordance With the Operatmg
Procedures and Prudent UtIlity PractIces The Seller shall gIve the Purchaser not less than twenty (20) Busmess Days (or
such lesser perIod as the PartIes may agree) pnor notIce of ItS mtentlOn to commence any testmg of a Unit Although the
Seller shall be solely responSIble for conductIng all testmg and commISSIOnIng of the Umts, a representative of the
Purchaser shall be entItled to be present at any such testmg, proVided, however, that tests may be conducted validly at the
notIfied tImes In the absence of the Purchaser's representatIve

SectIOn 5 4 CertificatIOn ForthWith upon the successful completIOn ohhe test10g ofeach UnIt, the Seller shall certify to
the Purchaser 10 wrItmg that such Umt has satIsfied such tests and that such UOlt IS fully capable of and available for
prodUCing Energy at the nomInated capacity as listed on AppendiX B, proVIded, however, that the Seller may certify that a
, JOlt has successfully completed ItS testmg notwithstandmg that such Umt IS unable to meet the nommated capacity lIsted

n AppendiX B, but In that event adjustments shall be made to Capacity Payments pursuant to the proVISions of AppendiX

10
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A The Day upon which the Purchaser receives such certIfication shall be the date ofcommiSSion (the "Commission
Date") for such Umt

SectIOn 56 Title to Energy Delivery of Energy shall be completed when the Energy IS received at the Dehvery Pomt,
and tItle to such Energy shall pass to the Purchaser upon dehvery to the Dehvery Pomt

..,ectlon 55 Testmg for Capacity To detennme the ongomg Net Dependable Capacity ofthe Complex, the Seller shall
test the Complex at least twice per Year at such tImes as are determmed by the OperatlDg Committee and m accordance
With the SectIOn 5 1 and AppendIX F

Section 59 Forced Outages It IS understood and agreed to by the Parties that, from tIme to time, the Seller may need to
shut down the Complex, m whole or part, because ofa Forced Outage, whIch shall be any decrease In the Net Dependable
"'apaclty of the Complex that]s not the result of (a) a request by the Purchaser 10 accordance WIth thiS Agreement, (b) a
...cheduled Outage, (c) an FM Event, (d) a Purchaser Event ofDefault, or (e) a condItion caused wholly or m part by the
Purchaser, an AffilIate of the Purchaser or the Gnd System, to the extent such condItIOn was not caused by the Seller (a
"Forced Outage") Upon the occurrence of a Forced Outage, the Seller shall ImmedIately notify the Purchaser regard10g
the scope ofsuch outage and the Seller's best estImate of the probable duratIOn thereof

SectIOn 5 7 Dispatch The Purchaser shall have the nght to Dispatch the Complex from time to time, proVided, however,
that at all times such Dispatch shall (a) be m -accordance wIth Prudent Utility PractIces, (b) conform to the Operat1Og
Procedures and Techmcal LimIts, (c) be consistent WIth the terms and-conditIons of thIS Agreement, (d) be, so far as IS
matenal to the Complex, 10 accordance With the laws ofRoman]8, and (e) not at any tIme exceed the Net Dependable
Capacity (as adjusted for Scheduled and Forced Outages) of the Complex unless agreed to by the Seller The Operatmg
CommIttee shall establish dlspatchmg procedures based upon the proVISIOns of thiS SectIon 5 7 and the Purchaser's load
requirements

SectIOn 5 8 Scheduled Outages It IS understood and agreed to by the PartIes that, 10 order to undertake necessary
InSpectIOn, overhaul, maintenance and repaIr ofthe Complex and to allow for ItS operation In accordance With SectIon
5 1, the Seller shall be entItled to shut down the Complex, either In whole or part (a "Scheduled Outage"), for penods of
downtime as proVIded for m SectIOn 5 10

I
I
I
I
I
I
I
I
I
I
I
I SectIOn 510 Scheduling of Scheduled Outages

(a) Not later than October 1st of each Year after the Date oflmtlal CommercIal OperatIOn, the Seller shall submIt to theI Purchaser Its desIred schedule for Scheduled Outage perIods for the followlDg Year

(b) Not later than December 1st of each Year dUrIng the Term of OperatIOn the Purchaser shall notify the Seller In
WrItIng whether the proposed schedule of Scheduled Outages for the follOWIng Year]s acceptable, prOVided,I however, that If the first Year of the Term ofOperatIon begInS on or after October 1st, then the proVISions of
SectIOn 5 10(c) shall control for the first, and to the extent applIcable, second Year of the Term of OperatIOn If the
Purchaser does not accept one or more of the requested Scheduled Outage perIods referred to above, the PurchaserI shall adVise the Seller In ItS WrItten notIficatIOn of a penod when the Purchaser determInes any such unacceptable
Scheduled Outage penod can be rescheduled Such rescheduled penod shall (I) be as close as reasonably

I
practicable to the requested penod, (n) comply WIth the TechnIcal LImits, (m) be ofequal duration as the requested
perIod, and (IV) be consistent With the projected Net Dependable Capacity for the Year mvolved Wlthm ten (I0)
Busmess Days of the receipt of such notice by the Seller, the PartIes shall thereafter meet and come to an agreement
on the schedule of Scheduled Outages If the Purchaser does not adVise the Seller wlthm the applicable tIme penodI of the unacceptabI1lty ofany requested Scheduled Outage penod or, Ifhavmg done so, does not adVIse the Seller of
a rescheduled penod which IS consistent With the condItions stated In thIS Section 5 lOeb), then the Scheduled
Outage penods ongmally requested by the Seller shall be deemed to have been accepted by the Purchaser for suchI Year

I



Section 511 Scheduhng of Dispatch

(c)

(a)

(d)

--
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(IV) Day Ahead NotificatIOn By noon of each Day, the Purchaser shall prOVide to the Seller, m reasonable
detal1 on an hour-by-hour baSIS, ItS anticIpated reqUirements for Energy for the followmg Day

(11) Quarter Ahead NotificatIOn Not less than SIXty-two (62) Days before the beginning ofeach three Month
perIod begmnmg on January 1st ofeach Year, the Purchaser shall prOVIde to the Seller, In reasonable detaIl on
a Week-by-Week baSIS, Its anticipated requirements for Energy for the followmg three (3) Month penod, and
reVised estimates, If any, for the remammg Months In the current Year

(I) Year Ahead Notification Not later than October 15th ofeach Year the Purchaser shall submIt to the
Seller, In reasonable detaIl on a Month-by-Month basIS, Its antICipated reqUirements for Energy for the
followmg Year

(Ill) Week Ahead NotIficatIOn Not less than forty-eight (48) hours before the beglnmng ofeach Week, the
Purchaser shall prOVide to the Seller, In reasonable detal1 on an hour-by-hour baSIS, ItS anticIpated
reqUirements for Energy for the follOWIng Week

For the first Year of the Term of Operation, and for the second Year of the Term ofOperatIOn If the first Year of
the Term of Operation begins on or after October Ist, the Scheduled Outage periods for the Complex shall be
mutually agreed upon by the Parties at (east thirty (30) Days before the beglnmng of the Year In questIOn, prOVided
however, that If the Initial Date ofCommercla( OperatIon falls In December, then the Scheduled Outage periods for
the Complex for the second Year ofthe Term ofOperation shall be mutually agreed upon by the Parties wlthm
thIrty (30) Days after the Date ofImtlal Commercial Operation

The Purchaser shall use Its best efforts to perform any mamtenance on the InterconnectIOn Facilities durmg the
Seller's Scheduled Outage penods

In order to assist with the dehvery of fuel, the effiCient scheduling of the Complex, and to allow the Seller to meet
the Purchaser's Dispatch Instructions In an effective and effiCient manner, the Parties hereby agree that the
follOWing procedure shall be followed

SectIOn 5 11(a) shall become apphcable to the Complex on the Date ofImtlal CommerCial OperatJOn, provIded,
however, that to assIst the Seller m the preparatIOn ofthe Complex durmg the ]mtlal testmg, comm]SSlomng and
operation penods for each Umt, pnor to the Date of Imtlal CommerCial Operation the Purchaser shall prOVide the
mformatlOn deSCribed m SectIOn 5 11(a) upon request by the Seller, prOVided, further, that nothmg m thIS SectIOn
5 II shall reheve the Purchaser from ItS obligatIOn to accept and pay for Energy durmg COmm]SSIomng and testmg
of the Complex pursuant to SectJOn 2 3

Although It IS understood that the Purchaser may Dispatch the Complex at levels dIfferent than those notified to the
Seller m SectIOn 5 11 (a), the Purchaser shall (]) use ItS best efforts to ensure that the mformat]on forwarded to the
Seller pursuant to Section 5 II(a) represents Its best estImates of future Dispatch reqUIrements, (n) shall provIde to
the Seller, upon request, a WrItten explanatIOn WhICh shall show the reasons and causes for any deVIation from the
estimates given the Seller m Section 5 II(a) whenever actual Dispatch of the Complex by the Purchaser IS either
greater than or less than [ _] % of the estimates delivered to the Seller pursuant to SectIon 5 11 (a), and (m)
[pOSSible penalty or reimbursement payments from Purchaser or minimum Dispatch reqUirements for the Complex
may be necessary In the event that the estimates ofDispatch prOVided to the Seller by the Purchaser m SectIOn
5 11(aJ exceed actual Dispatch ofthe Complex such that the Seller accumulates a Significant surplus offuel at the
Complex]

(b)
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(d) All notices provided to the Seller under tillS Section 5 11 shall taJ...e Into account, as appropriate, any Scheduled
Outages of the Complex

..,cetlon 5 12 Operation Records

(a) The Seller shall at all times keep an accurate and detailed operations log for the Complex whIch shall mclude
InformatIon known to the Seller on Umt avatlablhty, Scheduled Outages, Forced Outages, CIrCUIt breaJ...er trIpS
requlTlng a manual reset and any slgmficant events related to the operatIon ofthe Complex, and such log shall be
available for review and photocopy by the Purchaser durmg regular busIness hours, from time to tIme and upon
request

(b) The Purchaser shall at all times keep accurate and detaIled operatIOns records to the Complex, Dispatch and the
InterconnectIon FacIlItIes Such records shall be avaIlable for review and photocopy by the Seller durmg regular
bUSiness hours, from time to time and upon request

SectIon 5 13 EnvIronmental Impact The Seller shall engmeer and construct the Project to comply with the applIcable
environmental laws of Romama IncludIng complIance with any applIcable environmental rules and regulations Issued by
the environmental protectIOn agency of Romama and WIll meet or exceed the standards set by such agency for the
operatIOn ofthe Complex pertaInIng to nOise, aIr emiSSIons, the discharge ofwaste water and the dIsposal of waste
materials and reSidues, provIded, however, that the Seller shall not be liable under any law ofRomama for exceedmg any
environmental standard or law Issued by the envIronmental protection agency of Romama or by any other Gcwernmental
AuthorIty, proVided, however, that nothIng In thiS SectIOn 5 13 shall reqUire the Seller to exceed any such standard or law

Section 5 14 Emergency The Complex shall, durmg an Emergency (a) as directed by the Purchaser, supply such power
as the Complex IS able to generate and the Purchaser IS able to receIve, and In the event the Seller has scheduled a
~cheduled Outage durmg such tIme, the Seller shall make all reasonable efforts to reschedule the Scheduled Outage or, If
l1ch Scheduled Outage has begun, either to reschedule the Scheduled Outage or to expedite the completIon of the

mamtenance work and restore power as soon as possible, or (b) as directed by Purchaser or as the Seller may feel
necessary after consultatIOn With Purchaser, disconnect or shut down the Complex In order to prevent any material
damage to the Complex or the Grid System, proVIded, however, that all actIOns ofthe Seller dUring an Emergency shall
conform to the reqUIrements of SectIOn 5 1 and, proVided, further, that any costs Incurred by the Seller under thiS Section
5 14 whIch would not otherwIse have been Incurred by the Seller but for the Emergency shall be paid by the Purchaser to
the Seller, as may be Included on any InVOice

ARTICLE 6
METERING

Section 61 OwnershIp of Metermg System The Seller shall procure, construct, own and mamtam the Metermg System
Wlthm ten (10) Busmess Days prIor to the Date ofImttal CommercIal Operation, the Metermg System WIll be tested for
accuracy In the presence ofthe Seller and the Purchaser Thereafter, the MeterIng System shall be appropnately sealed,
whIch seals shall only be broken m the presence of representatives of both the Seller and the Purchaser The Purchaser
shall be notified ofand shall have a representative present at any test, mspectlon, adjustment, mamtenance or replacement
ofany part of the Metering System performed by the Seller or Its agent The Purchaser may, at Its own cost and expense,
Install, own and mamtaIn a backup Metenng System

Section 6 2 Records The Seller shall at all times keep accurate and detailed records of the meterIng of the Complex, and
such records shall be avaIlable for review and photocopy by the Purchaser during regular bUSIness hours, from time to
time and upon request

,ectlOn 6 3 Testmg of Metermg System The Seller shall test the Metermg System for accuracy at Intervals of no greater
than one hundred eighty (180) Days and at such times as are determmed by the Operating Committee In additIOn, the
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Seller will also conduct a test, at any time wlthm ten (10) Business Days after a request by the Purchaser If the Purchaser
believes that the Metering System IS maccurate by more than one-half percent (0 5%), after glvmg the Purchaser no less
ian two (2) Busmess Days' notice The Purchaser may have a representative present durmg all testmg The costs of such

.ests requested by the Purchaser shall be borne by the Seller, provided, however, that If a test requested by the Purchaser
mdlcates that the Metermg System IS accurate to WIthin one-half percent (05%), the Purchaser shall bear the costs of such

test

SectIOn 64 Retroactive Adjustment Ifany seal securmg the Metermg System IS found broken, If the Metenng System
faIls to regIster, or If the measurement made by the metermg deVIce IS found upon testing to vary by more than one-half
percent (05%) from the measurement made by the standard meter used In the test, an adjustment shall be made correcting
all measurements of energy made by the MeterIng System dUrIng the perIod of maccuracy as may be established by the
PartIes on the basiS of any relevant informatIon, mcludmg data from any back up metermg system If the actual perIod
cannot be determmed to the good faith mutual satisfactIOn ofthe Parties, such perIod shall be deemed to be one-half of
the perIod from the date of the last test of the MeterIng System to the date such faIlure IS discovered or such test IS made
The Purchaser shall receive a debIt or credit, as the case may be, for any amounts calculated due under thIS SectiOn 6 4 on
the next InVOIce whIch IS Issued by the Seller after a determmatlon IS made hereunder and agreed to by the Parties

Section 6 5 Readmg of Meters The MeterIng System shall be read Monthly on the last Busmess Day of each Month (or
on such other Day as may be mutually agreed upon by the PartIes) for the purpose ofdetermmmg the net amount of
Energy delIvered to the Purchaser SInce the prevIOus readIng The Seller shall read the Metenng System durmg nonnal
bUSIness hours and the Purchaser shall have the rIght to have a representatIve present durmg all meter readmgs When a
representative of the Purchaser IS present at a readmg ofthe Metenng System, such readmg shall be JomtIy taken and
recorded When a representatIve ofthe Purchaser IS not present at a Monthly readmg, then the Seller's representatIve shall
take and record such readmg and make a dated photographiC record thereof

ARTICLE 7
SUPPLY OF FUEL

SectIOn 7 1 Supply of Fuel Throughout the penod from the testmg and commlsslonmg of the Complex until the end of
the Term of OperatlOn, the Seller shall at all tImes, at Its sole expense, cause to be supplIed and delIvered to the Site ffuel]
as necessary for the operatIOn of the Complex

Section 7 2 Fuel Supply Agreement The Seller shall negotiate and execute the Fuel Supply Agreement WIth one or
more ffuel] supplIers whIch Will ensure tImely delIvery to the Complex of suffiCient quantitIes of ffuel] WhiCh, 10 the
reasonable OpInIOn of the Seller, wIll enable the Seller to meet Its oblIgatIOns under thiS Agreement

ARTICLES
COMPENSATION,PAYMENT AND BILLING

SectIon 8 1 Billing From and after the Date ofImttal CommerCIal OperatlOn, the Seller shall deliver an mVOlce
("InVOice") to the Purchaser after the first (1st) but before the seventh (7th) Busmess day of each Month, denommated m
Lei, 10 respect of (a) the Capacity Payment as determmed m accordance With AppendIX A, (b) the Energy Payment as
determmed m accordance With AppendIX A, (c) the Balancmg Adjustment as determmed m accordance With Section 8 4,
and (d) any other amounts which might be due under thiS Agreement, each for the prevIous Month or for an earlIer Month
to the extent then avaIlable for InVOIcing by the Seller The InItial InVOIce Issued by the Seller to the Purchaser shall
Include all amounts owed the Seller pursuant to SectIon 2 3 which had accrued prtor to the Date of lmttal CommerCial
OperatIon

"-
eetlOn 8 2 Payments The Purchaser shall remIt payment for 100% of the amount ofeach InVOice, regardless of any

dispute which may arIse With respect to such InVOIce, 10 Romama by the fifteenth (15th) Busmess Day of the Month m
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which the Invoice was Issued by transfer of Immediately available funds to the account of the Seller at the Seller Local
BanI... listed on Appendix K In the event that any amount ofan Invoice IS disputed by the Purchaser, the provIsions of
-ectlon 8 8 shall apply

SectIOn 8 3 Seller Delays Any delay by the Seller In submitting an InvOIce to the Purchaser as provided for In Section
8 1 shall allow the Purchaser to delay, without penalty, payments due under SectIOn 8 2 for an equal number of Days as
the Seller was late In dellvenng the InVOice to the Purchaser

SectIOn 8 4 Balancmg Adjustment In each InVOice, the Seller shall mclude (a) a statement of the Reference Exchange
Rate for the purchase of [Dollars) with Lei on the Busmess Day ImmedIately precedmg the Day such InVOIce IS Issued,
and (b) a statement of the rate ofexchange actually achieved (after deductIOn of commiSSions and any other charges
related to such exchange) by the Seller In purchaSIng [Dollars) with LeI received by way of the prevIOusly Issued InVOice
(the "Achieved Exchange Rate") An adjustment (the "Balancmg AdJustment") shall be made In each InVOice In order to
tale Into account any differences between the Reference Exchange Rate for the most recent prIor InVOice and the
Achieved Exchange Rate for the funds actually received from that InVOIce, so as to ensure that the rate of exchange for
the former IS equIvalent to the rate of exchange for the latter The Balancmg Adjustment shall be calculated In [Dollars),
bemg the amount by which the Lei actually receIved by the Seller, as converted to [Dollars) at the Reference Exchange
Rate notIfied to the Purchaser m the prIor InVOIce, IS greater or lesser than such amount as actually converted to [Dollars)
at the Achieved Exchange Rate Each InVOIce shallmclude the computation ofthe Balancmg Adjustment and shall state
such amount as converted to Lei usmg the Reference Exchange Rate for that InVOIce The BalanCIng Adjustment shall be
added to or deducted from, as applIcable, the amounts otherwIse due to the Seller under the current Month's InVOice The
Seller shall use all reasonable efforts to purchase [Dollars) WIth LeI receIved from the Purchaser as soon as practicable
followmg the receipt thereof, and shall, to the extent pOSSIble, minimIZe the transactIon costs ofeach such purchase

SectIOn 8 5 Free and Clear All sums payable under thiS Agreement shall be paId free from any restrictIons or
~ondltIons,and WIthout deductIon, wlthholdmg, set-offs or counterclaIms, lD respect of any Tax or otherwIse

SectIOn 8 6 Interest Late payments by either Party ofany amounts due the other Party-under thIS Agreement shall bear
Interest from the Day on whIch such payment was due untIl the Day that such payment IS actually received

SectIOn 8 7 Use of Letter of CredIt In the event that an InVOIce remams unpaId on the first Day ofthe Month
succeedmg the Month the InVOIce was Issued, the Seller may, at Its optIon and lD heu of collectIng an eqUIvalent amount
from the Purchaser, draw on the Letter of CredIt, as prOVided 10 SectIon 4 5, for 100% ofthe amount of such unpaid
InVOice, plus accrued Interest In [Dollars), as converted at the Reference Exchange Rate applIcable to such InVOIce

Section 8 8 Dlspute ofAmounts Owed In the event the Purchaser dIsputes any amount contained In an InVOIce and paid
to the Seller as required under Section 8 2 (an "InVOIce DIspute"), the Purchaser shall notIfy the Seller wlthm nmety (90)
days of the date ofsuch InVOIce DeSignated offiCIals from the Purchaser and the Seller shall thereafter enter mto Informal
negotIatlOns 10 order to resolve the InVOIce Dispute, and If any such dispute shall be settled 10 favor of the Purchaser, then
payment shall be made by the Seller to the Purchaser, at the Purchaser Local Bank as lIsted on AppendiX K, WIthIn fifteen
(15) Busmess Days of the Purchaser's and the Seller's mutual agreement as to the actual InVOice amount If thIrty (30)
Days after the receIpt by the Seller of a notIce of an InVOIce Dispute no agreement has been reached WIth respect to such
InVOIce DIspute, then eIther Party may thereafter submIt the InVOIce Dispute for resolutIOn 10 accordance WIth the
prOVISions of Article 16 Any sum paId to the Purchaser followmg the resolution of an InVOIce Dispute shall bear Interest
from the date such sum was OrIgInally due until the date such sum IS actually refunded Durmg the pendency of the
dispute resolutIOn process under thIS SectIon 8 8 or ArtIcle 16, the Seller shall retam any amounts preVIously paId to It
whIch are In dIspute

~ectlon 8 9 Taxes The Purchaser shall be responSible for the payment m full ofall Taxes which may become due under
le laws of Romama to which the Purchaser, the Seller or Its shareholders may at any tIme be or become subject to m or

'111 relatIOn to the performance of theIr respective obligations under, or any transactIOns contemplated by, the Project,
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provided, however, that the Seller shall be responsible for the payment of(I) any Taxes unposed on the basIs of the net
Income of the Seller, (11) all fees and charges with respect to any Governmental ReqUIrements acquired by the Seller, (III)
'I real estate taxes and assessments and other charges with respect to the Site and the bUlldmgs and Improvements
.Iereon, and (IV) any taxes leVIed on the Seller or Its shareholders outsIde of Romama whIch are not for the benefit of any
Governmental Authonty Any and all Taxes other than those listed In subsectIOns (I) through (IV) above which the Seller
or Its shareholders are obligated to pay shall be paId either dIrectly by the Purchaser or by the Seller and subsequently
billed to the Purchaser on any InVOice In addition, all fees and other amounts payable to the Seller or any shareholder of
the Seller pursuant to any InVOIce (!Deludmg any Taxes listed on such InvOIce for purposes of reImbursement by the
Purchaser pursuant to thIs SectIon 8 9) shall be paid III full by the Purchaser 10 an amount whIch ensures that after the
Purchaser has deducted therefrom any and all Taxes reqUired to be deducted therefrom under the laws of Romama there
remams a sum equal to the amount whIch would have been payable to the Seller or such shareholder had there been no
deductIon or wlthholdmg of such Taxes The Purchaser shall assIst the Seller and Its shareholders In obtaining all
necessary documentation from the appropriate Tax authOrIties to determine, under current laws and regulatIons, any
Taxes which may be due The Purchaser shall use Its best efforts to assIst the Seller and Its shareholders m gammg the
most preferentIal Tax treatment available for Its Investment In the Complex [Tax prOVISIOns may requzre modification
dependmg on Romanzan law as advised by local counsel]

SectIOn 810 AdJustment In Certam Events The Purchaser shall Incur all costs and receive all savmgs which are
realized by the Seller upon the occurrence ofcertain events, such as a Change In Law or certam acts, delays or omISSIons
by the Purchaser or a Governmental Authonty, as proVIded for In AppendIX G

ARTICLE 9
INSURANCE

Seller shall mamtaIn m full force and effect throughout the Term ofOperatIOn ofthiS Agreement such Insurance
ohcles and coverages (lOcludmg exclUSIOns, limItatIOns, deductlbles and endorsements) WIth respect to the Complex, In

such forms and amounts, and agaInst such casualties and events, as may be generally consIstent With practIces In the
mternatlonal Independent power mdustry for projects of SImIlar scope, type and deSIgn The Seller shall, from time to
tIme and upon request, prOVide the Purchaser With certIficates eVldenclOg that the polICies of Insurance are at all tImes 10

full legal force and effect

ARTICLE 10
INDEMNIFICATION AND LIABILITY

SectIOn 10 1 IndemmficatIon

(a) The Seller hereby agrees to Indemmfy, defend and hold harmless the Purchaser and ItS officers, directors, agents,
partners, employees and Affiliates from and agamst all loss, damage, expense and costs Incurred by the Purchaser,
and any liabilIty to thIrd persons for Injury or death of persons or for injury to Persons or property caused by or
arISIng out of (I) the gross neghgence or WIllful misconduct of the SeIler or ItS employees, contractors or agents
WIth respect to the constructIon, ownership, operatIOn or mamtenance of the Complex or other actIons relatIng to
the Seller's performance under thIS Agreement, or (11) any damage to the Purchaser's Gnd System caused by the
gross neghgence or WIllful mIsconduct of the Seller or ItS employees, contractors or agents (not caused by the
Purchaser)

(b) The Purchaser hereby agrees to mdemmfy, defend and hold harmless the Seller and ItS officers, directors, agents,
shareholders, partners, employees and Affihates from and agaInst all loss, damage, expense and costs mcurred,
Includmg loss to third persons for Injury to Persons or property caused by or aTlsmg out of (I) the gross neglIgence
or Willful (I) misconduct of the Purchaser or ItS employees, contractors or agents WIth respect to the constructIOn,
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ownership, operatIOn or mamtenance of the InterconnectIOn FacilitIes, the Grid System or other actions relatmg to
the Purchaser's perfonnance under thIs Agreement, or (11) any Interruption or surge In the supply ofelectnclty
from the Purchaser's GrId System to the Purchaser's customers

(c) Without hmltmg the scope of the precedmg paragraph, the Purchaser hereby agrees to mdemmfy, defend and hold
hannless the Seller and Its officers, directors, agents, shareholders, partners, employees and Affihates from and
against all losses, damages, lIabIlItIes and expenses (including the reasonable costs of investigatIOn, testmg,
contamment, removal, cleanup, abatement, remediation, fines and penaltIes, all costs of remedymg vIOlatIOns, and
reasonable attorneys' and consultants' fees and costs) relatmg to, or ansmg from, any of the followmg

(I) acts, omISSions, occurrences or conditIons happenmg or eXistIng at the SIte pnor to the date the Site IS
transferred to the Seller (mcludlng pnor condItIOns whIch contmue after the date the SIte IS transferred to
the Seller), Includmg the generation, storage, treatment, dIsposal, handlmg, emISSion, spIlling, leakIng,
release of, and exposure to, hazardous waste, solid waste, hazardous substances, hazardous materIals, tOXIC
materIals and other substances (whether sohds, hqUlds or gases) potentially hannful to the environment or
human health at, on, under or from the Site pnor to date the SIte IS transferred to the Seller, mcludIng acts,
omISSions, occurrences or conditIons happenmg or eXisting at the SIte pnor to the date the Site IS
transferred to the Seller, which at any time dunng the Tenn effect In any way the Seller's qUIet enjoyment
or free and clear use of the Site,

(II) any hazardous waste, solId waste, hazardous substances, hazardous matenals and other tOXIC matenals
(whether sohds, lIqUIds or gases) located at the SIte pnor to the date the Site IS transferred to the Seller, or

(Ill) the VIolatIOn by the Purchaser, Its agents, employees, contractors, or any other VIOlatIOn In connectIOn WIth
the Site, pnor to the date the SIte IS transferred to the Seller of any Laws ofRomama (mcludIng Laws of
Romama governmg the generatiOn, storage, treatment, dIsposal, emISSIon, release, splllmg or leakmg of or
exposure to hazardous waste, solid waste, hazardous substances, hazardous matenals, tOXIC materIals or
other substances (whether sohds, hqUlds or gases) potentially hannful to human health or the environment)

(d) In the event that any loss under thiS Section 10 1 results from any Jomt or concurrent neghgence by the Parties,
each Party shall be hable to the other In proportIon to Its relatIve degree of fault, as deterrnmed by the PartIes or
by an arbitratIOn panel m accordance With Article 16

Section 102 Notice and ResolutIOn of ClaIms for IndemmficatIon WIth respect to claims of mdemmficatlOn whIch
Involve third parties, each Party hereto shall promptly furnish the other Party WIth wntten notification (but m no event
later than thut}' (30) Days pnor to the time at which any response IS reqUIred by law) after such Party becomes aware of
any event or circumstance whIch mIght gIve nse to a claim for mdemmficatlOn hereunder At the mdemmfied Party's
request, the mdemmfymg Party shall defend any SUlt assertmg a claIm covered by such mdemmty and shall pay all costs
and expense (lncludmg reasonable attorney's fees and expenses) that may be mcurred 10 enforcmg thiS mdemmty The
Indemmfied Party may, at Its own expense, retaIn separate counsel and participate In the defense of any such SUIt or
actIon The mdemmfymg Party shall not compromIse or settle any claIm hereunder Without the pnor WrItten consent of
the Indemmfied Party, prOVIded, however, that 10 the event the mdemmfied Party WIthholds Its consent to any such
settlement or compromise, then the habllIty ofthe mdemmfymg Party shall be ltmlted to the aggregate of the amount of
the proposed compromise or settlement, the amount of attorney's fees and expenses outstandmg at the tIme such consent
shall have been Withheld and the amount of any outstandIng claim agamst which mdemmficatlOn apphes and which IS not
covered by the proposed compromIse or settlement (together WIth all costs and expenses associated WIth such outstanding
claim) Thereafter, the Party wlthholdmg such consent shall hold hannless and reimburse the Indemmfylng Party, upon
demand, for the amount of any additIOnal liablhty, attorneys fees and expenses mcurred by the mdemmfymg Party over
'lnd above the amount deSCrIbed above after the time such consent shall have been WIthheld
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Section 103 LimitatIOn ofLlablhty Each Party hereby agrees that any claim by a Party agamst the other that may arISe
hereunder shall be made only agamst such Party and Its assets and that no officer, dIrector, agent, shareholder, employee

.. Affiliate of the Purchaser or the Seller, as the case may be, shall have any habIhty wIth respect to any such claim
wxcept 10 connection with an mdependent contractual obligatIOn separate from thiS Agreement

ARTICLE 11
FORCE MAJEURE

SectIOn 11 1 Events of Force Majeure An event of force majeure shall mean a Force Majeure Event or SpeCial Force
Majeure Event (lOdlvldually or collectively an "FM Event") whIch materIally and adversely affects, In cost or time, the
abIlIty ofa Party to perform Its obligations under or pursuant to thIS Agreement. prOVIded, however, that no event or
circumstance or combmatlon thereof shall constitute an FM Event hereunder to the extent that It could have been
prevented, overcome or remedIed 10 whole or In part by the affected Party through the exercise of reasonable diligence
and due care, It bemg understood that reasonable diligence and due care (a) shall mclude the use ofPrudent UtIlity
PractIces, and (b) shall not be construed as requIrIng the optimum practice or method to the exclUSIOn ofall others but
rather to be a spectrum ofpOSSible practIces, methods and techmques, anyone ofWhICh may be acceptable

18

SectIOn 11 2 Force Majeure Events A "Force Majeure Event" shall mean, to the extent that It satisfies the condItions of

I SectIOn 11 I, any event or CIrcumstance, or combmatIOn ofevents or Circumstances, that IS both beyond the reasonable
control ofa Party and not a SpeCial Force Majeure Event, mcludmg the effect of (a) any explOSions, ImplOSions, fires,
conflagratIons, aCCidents or contammatIOn, (b) weather conditIOns such as floods, volcanIC actiVIty, storms, gales,

I torrential ram, hall, tornadoes, typhoons, cyclones, hUrrIcanes, hghtmng, tIde (other than normal tIdes), tidal waves,
tsunamIS or penis of the sea, earthquakes, blIzzards, unexpected Ice flows, unantiCipated geological or ground conditIOns,
severe drought or deSiccatIOn, and other natural calamitIes or acts ofGod, (c) epidemIC, famme, plague, pesttlence,

I ....utbreak, quarantme, and other such calamitIes, (d) any strIkes, work to rule, go slows or other labor disturbances (other
Jan those hsted In SectIOn 11 3(b», (e) any aCCident or breakdown of any eqUIpment used III the Complex not

attrIbutable to a faIlure to follow Prudent UtIlity PractIces, (t) any event affectIllg the performance of any Person that IS a

I party to any materIal contract With a Party whIch event would have constItuted a Force Majeure Event Ifexpenenced by
the Party, or (g) any event or circumstance havmg an effect SImilar to any of those lIsted or referred to herem, prOVIded,
however, that m no event WIll the unavaIlabIlIty of funds or changes 10 the demand for electncity constitute a ForceI Majeure Event

Section 11 3 SpeCial Force Majeure Events A "Special Force Majeure Event" shall mean, to the extent that It satIsfies

I
the condItions of SectIOn 11 1, any legal or polItical event or cIrcumstance, or combmatlon of such events or
circumstances.. mcludmg the effect of (a) any faIlure or mabIllty by the Seller to obtam or renew, upon the due applIcatIOn
of the Seller, any Governmental ReqUIrement on terms and condItions at least as favorable as those contamed In the

I
orIgmal authonzatlOn, prOVIded that the Seller had dIlIgently attempted to obtain such Governmental Requuement. (b)
any strIkes, work to rule, go-slows or other labor dIsturbances that extend beyond the Complex, are WIdespread or
nationwide, or are ofa polItIcal nature, mcludmg labor actions assOCiated With or directed agamst a RomaOlan polItical
party, or those that are dIrected agamst the Seller (or Its AffilIates, contractors or suppliers) either alone or as part of aI broader pattern of labor actions agamst compames or faCIlItIes With foreign ownership or management, (c) exprOprIatIOn,
reqUISition, confiscatIOn, Impoundment, seIzure, natIOnalIzatIon or compulsory acqUIsitIOn of the Complex or any part
thereof, any materIal assets of the Seller or any shares or other mterests 10 the Seller, (d) any Change In Law, (e) acts ofI war (whether or not declared), open hostIlItIes, mvaslOn, carnage, blockade or embargo, (t) acts of the publIc enemy, acts
or threats ofterrOrIsm or threats from terrorIsts, not, publIc disorder, VIOlent demonstratIOns, msurrectlon, rebellIon,
coups, revolts, revolutIOn, uprIsmgs, CIVIl commotion, kldnappmg and sabotage, (g) the closmg or drastIc reductIOn 10I capaCIty ofharbors, ports, docks, canals, roads, aIrports or other mfrastructure, the ratlOnmg thereofor any Import or
"Xport restnctlOns, (h) the unavaIlability or mterruptlOn In the supply of water or other utIlIty services or materIals

ecessary for the operatIOn of the Complex or the pursuit of the Project, (I) any event affectmg the performance ofanyI Person that IS a party to any matenal contract With the Seller which event would have constituted a SpeCial Force Majeure
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Event If experienced by the Seller, or (J) any other event, act, omiSSion, matter or development, whenever occurrmg,
which shall be wlthm the reasonable control of the Purchaser or any Governmental Authority [/ffue! slpplier IS
-overnment owned. seller may reqUlre addztlon ofmterruptzon offuel supply]

Wlthm forty-eight (48) hours follOWIng the cessatIOn ofan FM Event, the Party haVIng mvoked such FM Event as
a cause for such delay shall submit a wrItten notice to the other Party which shall specify that a cessation of the
FM Event has occurred All ofthe Party's obligatIOns which were suspended by reason of the FM Event shall
resume m full force and effect on the next Busmess Day after a cessation notice prOVided for m thiS Section
II 4(b) IS received by the non-decIarmg Party

The Parties (I) shall make all reasonable efforts to prevent, remove, aVOid and mitigate the effects of any FM
Event, mcludmg recourse to alternate acceptable sources of services, eqUipment, supphes and matenals, and (n)
shall use all reasonable efforts to ensure prompt resumptIOn ofnonnal performance ofthiS Agreement after the
cessatIOn ofan FM Event, prOVided, however, that thIS Section 11 4(c) shall not requue the Seller to settle any
stnke, labor dispute or work stoppage on terms or conditiOns that the Seller may feel, m Its sole discretion, are not
10 Its best Interests

Wlthm the later of (1) forty-eight (48) hours follOWIng the date ofcommencement ofany FM Event, and (11)
twenty-four (24) hours after the resumption of any means of provldmg notice between the Seller and the
Purchaser, If either Party deSires to Invoke such FM Event as a cause for delay m the perfonnance of, or failure to
perfonn, any obligatIOn hereunder which IS subject to the provlSlons of thiS Article 11, It shall advise the other
Party m wTltmg (an "FM Notice"), to the extent ascertamable, of (I) the occurrence and nature ofsuch FM Event,
(II) the date and expected duratIOn of such FM Event, and (m) any action bemg taken by the affected Party to
aVOId or mInimiZe the effects thereof Any delay In the notificatIOn prOVided for In thiS SectIOn II 4(a) shall not
affect a Party's rIght to declare an FM Event, proVided, however, that notwlthstandmg Section 11 5(a) and (b), no
Party shall be allowed to claim rehef from an FM Event dunng that penod of time between the date when notice
should have properly been given under thiS Section 11 4(a) and the date such notice IS actually received by the
non-declaring Party

I
I
I Section 114 Notice of Force Majeure, Procedure

(a)-I

I
I
I

(b)

I
I

(c)

I
I

Ifa Party hereto disputes the occurrence of an FM Event after recelVlng notice thereof by the other Party, such
dispute shall be resolved as prOVided for In Article 16

I SectIOn 115 ~ertamEffects afForce Majeure

(a) From and after the date proVIded man FM Notice, a Party shall be excused from perfonnance and shall not be
construed to be 10 default 10 respect ofany obhgatlon hereunder for so long as and to the extent that any delay or
failure to perform shall be due to a Force Majeure Event

From and after the date prOVIded m an FM NotIce, the Seller shall be excused from perfonnance and shall not be
construed to be In default 10 respect of any obhgatlOn hereunder for so long as and to the extent that any delay or
failure to perfonn such obhgatiOn shall be due a SpeCial Force Majeure Event

For each Umt, If an FM Event occurs pnor to Its CommiSSion Date, then the apphcable dates set forth In the
AppendiX D shall be extended by a number of Days equal to the number of Days the Seller was delayed by the
effects ofsuch FM Event, which number of Days the Seller shall m good faith detennme

Ifan FM Event IS declared by the Seller before the Date ofImtlal Commercial OperatIOn, the Term of OperatIOn
of thiS Agreement shall be extended pursuant to SectIOn 13 7
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m the case ofa Force Majeure Event declared by the Seller where the Complex IS not capable of partial
operatIOn, the FM Ratio shall be zero (0), and

In the case of a Force Majeure Event declared by the Seller where the Complex IS capable of partial
operatIOn, the FM RatIo shall be Uormula to be lnserted],

(II)

(111) 10 the case of eIther (I) a SpeCial Force Majeure Event, or (1I) a Force Majeure Event declared by the
Purchaser, the FM RatIO shall be one (1)

the Energy Payment for Energy dispatched and delivered, Ifany, durmg the pendency of the FM Event, and

Durmg the pendency ofa Force Majeure Event, but no more frequently than once In any Month, either Party l11a\
request that a Net Dependable Capacity test be performed m order to detemllne the FM Ratio applicable In

Section II 6(b)(I), and thereafter such new FM RatIo shall be used to compute the payments to be made by the
Purchaser to the Seller

the Capacity Payment due to the Seller as modified by multlplymg the Capacity Payment (as most recently
established before the FM Event) by a ratio (the "FM RatiO") as follows

(e)

I
I
I Section 11 6 Payments During Force Majeure Upon the occurrence ofan FM Event after the Date ofImtlal

Commercial Operation and dunng the pendency thereof, the Purchaser shall pay to the Seller

I (a)

I (b)

I
I
I
I SectIon 11 7 SuspensIOn of Performance The suspension ofperformance under an FM Event shaH be no greater m

scope and no longer In duratIOn than IS reasonably necessary and the excused Party shall use Its best efforts to remedy Its
mabllIty to perform hereunder m a prompt and effiCIent manner

I ~ctIon 11 8 No Obligation to Remstate Notwlthstandmg other provISions of this Agreement, If an FM Event occurs
that causes damage suffiCIent to make the Complex (or partially constructed Complex) a total loss, and such event or such

I
damage was not msurable by the Seller at reasonably commercIal rates, then the Seller shall not be oblIgated to rebUIld or
remstate the Complex or, as the case may be, to complete the buIldmg of the same, unless and untIl the Par-tIes have
agreed upon the terms of such remstatement or completIOn If such FM Event makes only part of the Complex a total loss,

I
and the Complex IS capable of partIal operation, then at the optIon of the Seller the Complex may be derated and the terms
ofthls Agreement shall continue In full force and effect at the newly tested Net Dependable Capacity

I
ARTICLE 12

CONDITIONS PRECEDENT

Section 12 1 CondItions Precedent Other than as speCified In SectIOn 124, the enforceabIlIty and effectIVeness ofeachI of the Party's oblIgatIOns under thiS Agreement are conditIOned upon the pnor fulfillment of the follOWing events to the
satisfactIOn ofthe Seller and, With respect to Section 12 let), the Purchaser

I (a)

(b)

I
(c)

I
I
I

the Guarantee executed m conjunctIOn With thIS Agreement shall be In full force and effect,

the initIal drawdown of the SeDlor Debt shall have occurred (such date the "Closmg Date") and all conditions
precedent contamed In any ofthe FinanCing Agreements shall have been fulfilled,

all Governmental ReqUirements which are lIsted on SectIOns A(I) and B(l) of AppendiX J shall have been obtained
and be m full force and effect,
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ARTICLE 13
TERM AND TERMINATION

(e) the Seller shall have receIved a legal opinIOn from the chIef legal counsel of the Purchaser substantIally m the
form set forth In Schedule 0, and

(d) a lease or other legal Instrument satisfactory to the Seller and to the FInancmg PartIes wInch provIdes for the
exclUSive right of the Seller to possess, use and qUietly enJoy the SIte for the Term of OperatIOn of this Agreement
shall have been obtained by the Seller,

--[reservedfor any additional conditIOns](g)

(f) the representatIOns and warrantIes ofeach Party contamed herem shall be true and correct In all materIal respects
and each Party shall have receIved a certIficate to the foregOing effect sIgned by a duly authorIzed officer of the
other Party

SectIOn 12 4 Immediate Effect ofCertam OblIgatIOns Notwlthstandmg any other prOVISIOn 10 thIS Agreement, and
except for the prOVISIons m SectIOns 3 lea) (so]ely as It relates to deSIgn, planmng and permIttmg), (b), (c) and (h), 4 1 (a),
(b), (c), (d) and (e), 42,89 and 15 4(c) and (d), and ArtIcles 10, 12, 13, 16 and 19 which shall be In full force and effect
from the date above first wntten, the rIghts, obhgatIons and hablhtles of the Parties hereunder shall not commence untIl
the EffectIve Date

SectIOn 12 2 Notice As each conditlOn In SectIOn 12 I IS satIsfied, the applIcable Party shall notIfy the other Party In

Writing, provIded, however, that If at any time before the EffectIve Date any ofthe notIficatIOns receIved by a Party
pursuant to thIS SectIOn 122 shall relate to a condItIOn III SectIon 12 1 whIch IS no longer In full force and effect, a notIce
to that effect shall be sent to the Party who receIved the ongmal notice as proVIded for above whIch shall mfonn such
Party of the current status of such SectIOn 12 1 condItion

SectIOn 13 1 Termmatlon Date ThIS Agreement shall terrmnate on the earher of (a) termmatIon by the Seller pursuant to
Sections 13 6 or I3 8, (b) termmatlOn by the Purchaser pursuant to SectIons 13 6 or 13 8, (c) the last Day of the Base
Term If the Seller deCIdes not to extend the Tenn pursuant to SectIon I3 3, (d) the last day of Renewal Term I If the Seller
deCides not to extend the Term pursuant to SectIOn 13 3, and (e) the last Day ofRenewal Term II (the "TermmatlOn
Date")

Section 123 Effective Date WithIn five (5) Days of the satisfactIOn of all events hsted m SectIon 12 1, the Seller shall
send wntten notIce to the Purchaser notlfymg the Purchaser of the satIsfactIon of all of the SectIOn 12 1 condItIOns
precedent The Day such notIce IS receIved by the Purchaser shall be the effectIve date (the "EffectIve Date") of thiS
Agreement If on or before [date] (or such later date as the PartIes may mutually agree) the EffectIve Date has not
occurred due to a fadure ofa condItIOn precedent pursuantto SectIOn 12 1(a), (c) or (e), unless, In the case ofSection
12 1(c), such faIlure IS due to the Seller's fallure to comply With the procedural and substantive reqUIrements of such
lJovernmental ReqUIrement as apphed m a Non-Dlscnmmatory manner, the Purchaser shall reImburse and mdemmfy the

eller for the aggregate ofall the costs, expenses and hablhtles mcurred by the Seller and Its AffilIates m connection With
the Project, mcludmg Interest, as such may be deternuned by an mdependent accountmg firm JOintly appomted by the
Parties

Section 132 Base Term of Agreement The initIal term of thIS Agreement shall commence on the [Effective Date] and
shall remam m full force and effect for a perIod expJrlng on the [ 1[(_thy] Yearly anmversary of the
Date of Full CommercIal Operation plus such period of tIme, If any, as such term may be extended under SectIOn 13 7
(the "Base Term")
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SectIOn 133 Renewal Terms At the eXpiration of the Base Term, the Term of this Agreement shall automatically e'\.tend
for two (2) successive perIods of five (5) years each plus such period of time, If any, that each such five (5) year ternl ma\
'e extended under Section 13 7 (as each may be extended, the first such term "Renewal Term I" and the second "Renewal
& eml II"), unless the Seller provides written not]ficatlOn to the Purchaser no later than eighteen (I 8) Months prIor to the
expiratIOn of the Base Term or Renewal Term I, as the case may be, that]t does not Wish to extend thIS Agreement

SectIOn 13 4 Seller Events ofDefault Each of the folloWIng events shall be a "Seller Event of Default"

(a) the faIlure ofthe Seller to achieve the Date ofImtIal Commerc]al Operation WIthIn [_J Months after the
Target CompletIOn Date as set forth m Appendix D,

(b) the Willful and unexcused failure by the Seller to operate any_UOIt which IS In good workmg order for more than
SIXty (60) consecutive Days after the Commission Date of such Umt Without the wntten consent of the Purchaser,

(c) the breach by the Seller of any of Its materIal obhgatlOns under thIs Agreement which ]S not remedIed wIthIn
mnety (90) Days after notice from the Purchaser to the Seller (]) statIng that such a breach has occurred, and (II)
Ident]fyIng the breach In questIOn In reasonable detaIl,

(d) [reserved]

(e) the occurrence of any of the follOWIng events (]) the pas<;mg of a resolution for the bankruptcy, Insolvency,
wmdmg up, hqUldatIOn of, or other SimIlar proceedmg relatIng to the Seller, (n) the appomtment ofa trustee,
liqUIdator, custodIan, prov]slonal manager or SImilar person In a proceeding referred to In clause (I), which
appomtment has not been set aSide or stayed WithIn mnety (90) Days of such appoIntment, or (111) the makIng by a
court havmgJunsdlctlOn of an order wmdmg up or otherwise confirmmg the bankruptcy or msolvency of the
Seller, which order has not been set aSIde or stayed wIthm nInety (90) Days, and

(f) Any statement, representation or warranty made by the Seller herem or In any of the other Project Agreements to
whIch the Purchaser IS a party prove to have been mcorrect, m any material respect, when made or when deemed
to have been made and such failure or mcorrect statement, representation or warranty has a material adverse effect
on the Purchaser's abilIty to perform Its oblIgatIOns under thiS Agreement

Subject to SectIOn 13 4(a), the failure of the Seller to meet the dates set forth In the Project Schedule ofAppendIx D shall
not constitute a Seller Event of Default

SectIOn 13 5 eurchaser Events ofDefault. Each of the followmg events shall be a "Purchaser Event of Default"

(a) the failure by the Purchaser to make any payment under thiS Agreement when due and payable and such failure
continues for a penod of thirty (30) Days after receipt ofwntten notIce thereoffrorn the Seller, or such faIlure to
pay when due occurs more than two (2) tImes In any Year,

(b) the Purchaser falls to mamtam the Letter of CredIt as requIred m SectIOn 45,

(c) the d]ssolutlOn, merger, consohdatlOn, amalgamatIOn, reorgamzatIon, reconstruction or privatIzatIon of the
Purchaser, except to the extent, as determIned In the Seller's sole discretion, that It does not affect the ablhty of
the resulting entity to perform ItS obligatIOns under thiS Agreement,

(d) the Guarantee IS modified, altered, termmated or ceases to be In full force and effect,

..) [reserved}

22



Section 13 6 TermlDatlOn Procedure Upon the occurrence ofeither a Seller Event ofDefault or a Purchaser Event of
Default, the followmg procedure shall apply

(h)

(0

23

the mabillty of the Seller to either convert Lei mto [Dollars] or repatriate such [Dollars] from Romania for more
than [ ( _J] Days,

the Party that IS not the defaultmg Party may give a notice oftermmatIOn to the other Party (a "Notice ofIntent To
TermInate"), specifyIng m reasonable detaIl the Seller Event of Default or Purchaser Event ofDefault, as the case
may be, provided, however, that If the Seller IS the defaultIng Party and the Purchaser gives a Notice ofIntent To
Termmate to the Seller, It shall concurrently give a co ofsuch notice to the FmancIng PartIes,

[reserved]

the occurrence of any of the folloWIng events (I) the passmg of a resolutIOn for the bankruptcy, Insolvency,
wmdmg up, hqUidatlOn of, or other Similar proceedmg relatmg to the Purchaser, (n) the appomtment of a trustee,
liqUidator, custodian, provlslOnal manager or Similar person m a proceedmg referred to In clause (I), which

appomtment has not been set aside or stayed wlthm nmety (90) Days ofsuch appomtment, or (111) the makmg by a
court havmg JUrISdiction ofan order wmdIng up or otherwIse confirmmg the bankruptcy or Insolvency of the
Purchaser, which order has not been set aside or stayed wlthm mnety (90) Days,

any statement, representatIOn or warranty made by the Purchaser herem or m any ofthe other Project Agreements
to which the Seller IS a party proves to have been mcorrect, many matenal respect, when made or when deemed
to have been made and such faIlure or Incorrect statement, representatIon or warranty has a matenal adverse effect
on the Seller

the breach by the Purchaser of any of Its matenal obligatIOns under thiS Agreement (except for Its obligatIOns to
make payments when due and payable pursuant to SectIon 13 5(a), the breach ofwhich shall be subject to the
grace penod specified therem) which IS not remedied wlthm mnety (90) Days after wntten notice from the Seller
to the Purchaser statmg that (I) such a breach has occurred, (n) Identlfymg the breach 10 question m reasonable
detail, and (m) demandmg remedy thereof, and

followmg the giVIng ofa Notice of Intent To TermInate, the defaultmg Party shall use Its best efforts to cure such
default WithIn nmety (90) Days from the receipt of such notice, prOVided, however, that If the Seller IS the
defaultmg Party, the FInancmg PartIes shall be given an addItIOnal mnety (90) Days to cure the default, proVIded,
further, that If such event ofdefault cannot reasonably be cured wlthm such cure period, then the defaultIng Party
(or the.fmancmg Parties, If the Seller IS the defaultmg Party and the Fmancmg Parties have assumed control of the
Complex) shall be given an additIOnal reasonable penod of time to cure the default, which penod shall not exceed
twelve (12) Months, proVided that the defaultmg Party dilIgently strives to cure the default wlthm such penod,

at any time and for SIXty (60) days after the expiratIOn ofthe latest cure period WhICh may occur pursuant to
Section 13 6 and unless the Parties shall have otherwise agreed or the Seller Event of Default or Purchaser Event
ofDefault, as the case may be, shall have been cured, the Party havmg given the termmatlon notice may termInate
thiS Agreement by glYlng wntten notice thereof to the defaultmg Party (and to the FInancmg Parties If the Seller IS
the defaultmg Party), whereupon thiS Agreement shall termmate and SectIOn 13 9 shall apply, and

notwlthstandmg the proVISions of this SectIOn 13 6 and SectIOn 13 5(g), a Purchaser Event of Default declared
under SectIOn 13 Sea) shall be deemed to be curable, notwlthstandmg the circumstances surroundmg such Event of
Default, wlthm SIXty (60) Days from the receipt by the Purchaser of a NotIce ofIntent to Termmate, and If such
Event of Default IS not cured m full wlthm such SIXty (60) Day perIod, the Seller may termmate thiS Agreement at
any time after such SIXty (60) Day period while such Event of Default IS contInuIng, and If this Agreement IS so
term mated, Section 13 9 shall apply

I (d)
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If the TermmatiOn Date occurs after the Date ofImtlal Comm~rclalOperatIOn, then

ARTICLE 14
POSSESSION AND TRANSFER OF THE COMPLEX

(11) m the event ofa termmatlon of this Agreement due to a Seller Event ofDefault, the Purchaser shall have the
optIon, but not the oblIgatIon, to purchase the Complex In accordance With SectIOn 143

Section 13 8 Termmatlon by Mutual Agreement The Parties may termmate thIS Agreement at any tIme by wntten
agreement between them upon such terms and conditIons as they may agree

(I) m the event ofa termInatIon of thiS Agreement due to a Purchaser Event of Default the Seller shall have the
option, but not the obhgatlon, to requIre the Purchaser to purchase the Complex m accordance WIth Section
142, and

If the TermmatlOn Date occurs prior to the Date ofImttal Commercial OperatIon pursuant to a Purchaser Event of
Default, the Seller shall be paid by the Purchaser the aggregate ofall the costs, expenses and lIabIlItIes mcurred by
the Seller and Its AffilIates m connectIOn With the ProJect, mcludmg Interest on such costs, expenses and
lIabilItIes, as such may be determmed by an mdependent accountmg finn Jomtly appo1Oted by the Parties

~ectIon 1310 CumulatIon The termmatlOn remedies OfthiS Article 13 are cumulative, and the exercise of, or faIlure to
;eerClse, one or more of them by a Party shall not hmlt, affect or preclude the exercise of, or constItute a waIver of, any

other remedIes available to such Party under Article 16 or otherwise

SectIon 13 11 Return ofLetter of Credit Wlthm ten (10) Busmess Days after the later to occur of (1) the Termmatl0n
Date, and (11) the fulfillment by the Purchaser of all of Its payment oblIgatIons to the Seller under thiS Agreement, the
Seller shall return to the Purchaser the Letter ofCredit

SectIon 13 7 Force Majeure ExtensIOn The Base Term, Renewal Term I and Renewal Term II of thIS Agreement shall
~ch automatically be extended by that penod ofttme, If any, equal to the aggregate number ofDays declared by the

....eller to be a Force Majeure Event durmg the Base Term, Renewal Term I and Renewal Term II, respectIvely, WIth each
such Day bemg first multiplIed by one (1) mmus the FM RatIO m effect on each Day ofa Force Majeure Event

SectIOn 13 11 Wheehng In the event thIS Agreement termmates pursuant to Section 13 l(a), (c), (d) or (e), at the request
ofthe Seller, the Purchaser shall make avaIlable the GrId System and shall asSiSt the Seller 10 wheelmg electnclty
generated at tIte Complex to such end users as the Seller may specify

I
I
I
I

SectIOn 139 Consequences of TermmatIon

I (a)

I
I
I (b)

I
I
I
I
I
I
I SectIon 14 1 PossessIOn of the Complex The Seller shall at all times durmg the Term have the nght to full posseSSion,

use, and qUIet enjoyment of the Complex and the SIte The Purchaser shall at all tImes durmg the Term own the
InterconnectIOn FacIlItIes and all other faclhtles constructed by or on behalf of the Purchaser at the Purchaser's expense

I SectIOn 142 The Seller's Option To Sell The Complex The Seller shall have an Irrevocable nght to sell the Complex to
the Purchaser, at Its optIon, upon termInatIon of thIs Agreement pursuant to a Purchaser Event of Default under SectIon

113 6 If the Seller chooses to exercIse thIS sell optIOn, It shall notify the Purchaser m wntmg (the "Sell NotIce") wlthm
thIrty (30) Days after the TermInation Date After the receIpt of a Sell Notice under this SectIOn 142 and WIthIn SIXty (60)
Jays after the Termmatlon Date, the Purchaser shall pay to the Seller, m [Dollars] In ImmedIately avaIlable funds at theI Overseas Bank speCIfied on AppendIx K, the amount speCIfied on AppendIX I correspondIng to a sale pursuant to this

I
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SectIOn 15 2 Covenants of the Seller The Seller hereby covenants as follows

SectIOn 15 1 RepresentatIOns and WarrantIes of the Seller The Seller hereby represents and warrants to the Purchaser
that

SectIon 142 Payments due under thIs SectIon 142 whIch are not made wlthm SIXty (60) Days of the TenmnatlOn Date
shall bear Interest

~ctlon 14.3 Purchaser's Option To Buy the Complex The Purchaser shall have an Irrevocable rIght to buy the
Complex from the Seller, at Its optIon upon temunatlOn of thIS Agreement pursuant to a Seller Event of Default under
SectIOn 136 If the Purchaser chooses to exercise this purchase option, It shall notify the Seller 10 wntmg (the "Buy
Notice") wlthm thIrty (30) Days after the TenmnatlOn Date After the Issuance ofa Buy Notice under thiS Section 143
and wlthm SIXty (60) Days after the TermmatIon Date, the Purchaser shall pay to the Seller, m [Dollars} In ImmedIately
aVailable funds at the Overseas Bank specIfied on AppendIx K, the amount specIfied on AppendIX I correspondmg to a
purchase pursuant to thiS SectIon 143 Payments due under thIS Section 143 whIch are not made wlthm SIxty (60) Days
ofthe TermInatIon Date shall bear Interest

p..1
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ARTICLE 15
REPRESENTATIONS, WARRANTIES AND COVENANTS

the Seller IS duly Incorporated, valIdly eXlstmg and lD good standmg under the laws of [NatIOn].

the Seller shall own, operate and mamtam the Complex 10 accordance With the prOVISions of SectIOn 5 I,

thiS Agreement has been duly authOrIzed, executed and delIvered by It and constitutes the legal, valtd and bmdmg
obhgatlOn of the Seller, enforceable m accordance With ItS terms, except as the enforceablhty may be hmlted by
applicable bankruptcy, msolvency or other SImilar laws affectmg creditors' rIghts generally

-
there are no actIOns, SUIts or proceedlOgs pendmg or, to the Seller's knowledge, threatened, agaInst or affectmg
the Seller before any court or admInistratIve body or arbItral tnbunal which might materIally adversely affect the
ablhty of the Seller to meet and carry out ItS oblIgatIOns under thiS Agreement, and

the Seller has all reqUIsIte legal power and authOrIty to conduct Its busmess, to own Its propertIes and to execute,
delIver and perform ItS oblIgatIOns under thIS Agreement,

the Seller shall, durmg the Term of OperatIon, have fuel supply arrangements In full force and effect for the
supply of [fuel] of a quantity suffiCient to meet ItS potential Dispatch oblIgatIOns With respect to the Net
Dependable CapaCity,

(d)

Section 144 Transfer Upon Termmatlon Upon the later to occur of (I) the eXpiratIon of the Base Term, Renewal Term
1, and Renewal Term II, (II) the exercise of either the sell optIOn pursuant to Section 143 or the purchase optIOn pursuant
to Section 144, and (m) the date at which the Purchaser has made payment In full of all amounts due to the Seller
mcludIng Interest, If any, pursuant to thIS Agreement, the Seller shall convey to the Purchaser, free and clear of all debt
and hablhttes, all of the Seller's nght, tttle and Interest 10 and to the Complex, the SIte and all ofthe fixtures, fittmgs,
machmery and equipment (mcludmg all mformatlon, techmcal documents, speCial tools and related agreements pertammg
to the Complex) at the SIte used m connectIon With the Complex The Complex, the SIte and all such ancIllary matenals
shall be conveyed to the Purchaser on an "AS IS, WHERE IS" baSIS, and any warrantIes that might otherwise be Imphed
by statute or otherwIse, Will be excluded The Seller shall thereafter have no further oblIgations or lIabIlItIes to the
Purchaser or any other Person WIth respect to the Complex or ItS operatIOn The Purchaser shall be responSIble for the
payment ofany costs Incurred In Romania which are related to the transfer of the Complex The Seller shall be
responSible for the payment ofany costs mcurred outsIde of Romania which are related to the transfer of the Complex
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SectIon 15.3 RepresentatIons and WarrantIes of the Purchaser The Purchaser hereby represents and warrants to the
Seller that

(e)

(a)

(b)

the Seller shall obtam and mamtam the Insurance coverage reqUJred by Article 9 oftIns Agreement,

the Seller shall advise the Purchaser ofany temporary operatmg constramts and Inmts which may from time to
time apply to the Complex,

there are no actIOns, SUItS or proceedmgs pendmg or, to the Purchaser's knowledge, threatened, agamst or
affectmg the Purchaser before any court or adminIstratIVe body or arbItral trIbunal WhICh might matenally
adversely affect the ablhty ofthe Purchaser to meet and cany out Its oblIgatIons under thiS Agreement,

thiS Agreement has been duly authonzed, executed and delIvered by It and constItutes the legal, valid and bmdmg
obhgatlOns of the Purchaser, enforceable In accordance WIth Its tenns, except as the enforceabIlIty may be lImIted
by apphcable bankruptcy, msolvency or other SimIlar laws affectmg creditor's nghts generally,

the Seller shall, so far as matenal to the Purchaser's nghts and oblIgatIOns under thiS Agreement, (I) comply with
all apphcable laws of RomanIa, (II) gIve all reqUJred notices and procure and mamtam all Governmental
Requirements, and (m) pay all charges and fees m connectIon therewith,

It has all requIsite power and authonty to conduct Its busmess, to own Its properties and to execute dehver and
perfonn Its oblIgatIons under thiS Agreement,

as of the date of thIS Agreement, all ofthe Governmental ReqUirements whIch may be needed by the Seller or are
10 any way necessary for successful completIOn ofthe Project are hsted 10 AppendiX J, and

the Seller Will at all times comply WIth the confidentlahty provIsions ofSectIOn 19 7

It IS duly created pursuant to, and has complIed fully With, all applIcable Romaman laws,

all ofthe legal, tax and accountmg assumptIOns regardmg the Project as lIsted In Schedule C are, as of the date of
thiS Agreement, true and correct [alternatIve legal opmlon statmg same as a condItIOn precedent to the EffectIve
Date]

the Seller shall keep proper books of record and accounts pursuant to Sections 5 11 and 6 2 and 1D sufficIent detail
to penmt the Purchaser to calculate and evaluate the compone.!1t costs 10cluded 10 AppendiX A, and

It has, as of the date hereof, such penmts, lIcenses and approvals requIred by all Governmental AuthOrItIes WIth
JUriSdIctIon over the Purchaser as are necessary to enable the Purchaser to enter IOto the Project Agreements, to
conduct Its operations, to own and operate the Gnd System and to construct, own and operate the Interconnection
FaCIlIties,

(d)

(g)

I

I (d)

I
I (e)

I (t)

I (g)

I (c)

I
I (c)

I
I
I (f)

I
I
I
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the Purchaser shall Dispatch the Complex In accordance With SectIOn 5 7 and shall ensure that the Gnd System
remams capable ofacceptmg the Energy which It may DIspatch,

I
J)

I
I

SectIOn 154 Covenants of the Purchaser The Purchaser hereby covenants as follows

I (a) the Purchaser shall operate and mamtam the InterconnectIOn FacIhtles substantially 10 accordance WIth the
Operatmg Procedures, Prudent UtIlity PractIces and m a manner that Will not have an adverse effect on tlIe
Complex,
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I
I
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(c)

(d)

the Purchaser shall, so far as matenal to the Seller's nghts and obligatIOns under thIS Agreement, (I) comply wIth
all applicable laws of Romama, (11) gIve all reqUIred notices and procure and mamtam all approvals, consents,
authonzatlOns, notifications, licenses and permits reqUired to be obtamed from any Governmental Authonty that
are necessary for Its performance of thiS Agreement, and (c) pay all charges and fees In connectIOn therewIth,

the Purchaser shall provide Its full and timely cooperation In connectIon WIth the Seller's efforts to construct and
finance the Project on a non-recourse, project finance basis mcludmg all reasonable requests for mformatlon
regardIng the Purchaser's operations and the status of thIs Agreement,

I
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(e) the Purchaser shall provIde all Dispatch schedules m a timely manner pursuant to SectIOn 5 I I,

(f) the Purchaser shall make all payments due under thiS Agreement In a timely manner, and

(g) the Purchaser shall at all times comply With the confidentiality provIsIons of SectIon 197, mamtam the Letter of
Credit pursuant to SectIOn 4 5 and Will keep accurate records In accordance With SectIon 5 II (b)

ARTICLE 16
SETTLEMENT OF DISPUTES

Section 16 1 Regular Meetmgs Throughout the Term of this Agreement, representatives of the Parties shall meet
regularly to discuss the progress of the Project and the operatIOn ofthe Complex In order to ensure that the arrangements
between the Parties hereto proceed In an orderly and mutually satisfactory manner

C;;ectlOn 16 2 Amicable Settlements of Disputes Any and all dIsputes ansmg out ofor In connectIOn With tlus
.greement, mcludIng disputes regarding the mterpretatlOn, scope or valIdity ofthiS Agreement or any alleged breach of

any prOVISion contaIned herem or any money owed hereunder (a "DIspute"), shall be addressed by the PartIes pursuant to
thIS Article 16, provided, however, that InVOIce Disputes shall first be subject to SectIon 8 8 In the event either Party
raIses a Dispute, It shall promptly provide the other Party wntten notice thereof, whIch notice shall Include (a) a
descnptlOn ofthe Dispute, (b) the grounds on whIch the Parry rehes In seekmg to have the Dispute detennmed m Its
favor, and (c) any wntten matenal m support ofthe Party's posItion Upon receIpt ofsuch notificatIOn, the Purchaser and
the Seller shall each cause an officer of theIr respective companIes to meet, negotIate and attempt to resolve the Dispute
on an amicable baSIS wlthm twenty-five (25) BUSIness Days If such officers do not mutually agree to a wntten resolution
of the Dispute WithIn such penod, then the chIef executIve officers of the Seller and the Purchaser shall attempt to resolve
the Dispute thcough friendly means wlthm an addItIOnal twenty-five (25) BUSIness Day perIod If the chief executIve
officers of the Seller and the Purchaser do not mutually agree to a WrItten resolution of the DIspute wlthm such perIod,
then the arbitratIon prOVISions of thIS Article 16 shall apply

Section 163 ArbitratIOn If the DIspute cannot be settled wlthm the perIod of tIme as prescnbed by SectIon 162, then
eIther Party may submit the Dispute to the InternatIOnal Chamber of Commerce (the "ICC") for arbitratIon under and 10

accordance With the arbItration rules contamed In ResolutIOn 31/98 adopted by the DOlted Nation's General Assembly on
December 15, 1976 and entItled "ArbitratIon Rules of the UnIted NatIOn's CommiSSIon on InternatIOnal Trade Law" as m
force at the time such arbItration IS commenced ("UNCITRAL Rules"), for final resolutIOn, proVided, however, that to the
extent UNCITRAL Rules conflIct With the prOVISIons of thIS ArtIcle 16, the prOVISions of this Article 16 shall control The
Party electIng arbItration shall so notify the other Party In accordance WIth UNCITRAL Rules

Section 164 SelectIOn ofArbitrators The Dispute shall be settled by a panel conSIsting ofthree (3) arbItrators who shall
pach be appomted by the ICC wlthm twenty-five (25) Days of the date of a request to InItiate arbitratIOn, prOVIded,

owever, that any Party may reject one (I) appOInted arbItrator wlthm ten (10) Days ofthe date of such arbItrator's
appomtment, m which case such arbItrator shall be removed and a new arbItrator shall be appOInted by the ICC Each
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arbitrator shall be fluent m the English language and shall be falTIlhar with the legal. financIal or operational aspects of the
mternatIonal power Industry No arbitrator shall be a national or resident ofeither Romania or the [VS] The Seller and
<"Ie Purchaser acknowledge and agree that under certam disputes which may anse under other Project Documents may be
Jonsolldated before the arbitratIOn panel appomted pursuant to thiS SectIOn 16 4, and that In the event of such
consolidatIOn, certain parties to those Project Agreements may have the nght to reject arbitrators selected pursuant to thiS
Section 164

SectIOn 16 5 LocatIOn and Language The site of the arbitratIOn shall be [CIty In neutral country wIth experzence In

mternatzonal arbztratzons, e g London, Vzenna] The arbitratIOn proceedmgs shall be conducted m the Enghsh language,
and all documents and eVidentiary matenals submItted by the PartIes shall be submitted In the English language Each
Party waives any objectIOn It may now or hereafter have to the above venue and speCIfically waives any objectIOn that
any DIspute resolved under thiS ArtIcle 16 was brought In any mconv_~llJent forum and agrees not to plead or claIm the
same

SectIOn 16 6 Substantive Law The Parties agree that the arbItration trIbunal need not be bound by stnct rules of law
when they conSider the applIcatIOn thereof to particular matters to be InconsIstent WIth the spmt ofthIS Agreement and the
underlymg mtent ofthe PartIes, and as to such matters theIr conclUSIons shall reflect theIrJudgment of the correct
InterpretatIon of all relevant terms hereof and the correct enforcement of thIS Agreement m accordance WIth such terms

SectIOn 16 7 Facilitation Each Party agrees to facIlItate the arbItratIOn by (a) making avatlable to each other and to the
arbitrators for InspectIon all documents, books, records and personnel under their control as the arbitrators shall detennme
to be relevant to the Dispute, (b) conductmg arbitratIOn heanngs to the greatest extent pOSSible on succeSSive, contIguous
Days, and (c) stnctly observmg the time penods estabhshed by the UNCITRAL Rules or by the arbItrators for the
submiSSIOn ofeVidence and bnefs

C;;ectlOn 16 8 Monetary Awards Any monetary award of the arbItratIOn tnbunal shall be made and payable 10 [CIty
Ihere arbItratIon IS held], 10 [Dollars] Any such monetary award shall accrue Interest from the date of the notification

ofthe Dispute m accordance With SectIOn 163 to the date when the award IS paid m full

SectIOn 16 9 ArbItratIon Costs The prevaIlmg Party In any arbitration proceedmg shall be entitled to recover all of ItS
reasonable costs ofarbItratIon and all expenses related thereto (mcludmg attorneys' fees and expenses), m [Dollars],
from the nonprevailing Party, prOVided, however, that If a Party IS nonprevaIllng only m part, such Party shall bear the
prevaIlmg Party's costs In proportIOn to the extent to whIch It IS nonprevallIng Any costs due and payable to either Party
under thiS sectIOn 16 9 shall be apportIOned by and, m the event as to a dispute over any amount, finally detenmned by
the arbitrators appomted m SectIOn 16 4

Section 16 10 DescrIptIOn ofAward The arbitral award rendered by the arbItratIOn tnbunal shall be In wntmg and shall
set forth In reasonable detaIl the facts of the dIspute and the reasons for the arbitratIOn tribunal's deCISIon

SectIOn 1611 Bmdmg Effect The award rendered In any arbItratIOn commenced hereunder shall be final and bmdmg
upon the Parties (absent fraud or Willful misrepresentatIOn, a claIm ofwhich shall be a Dispute subject to thiS Article 16)
and Judgment thereon may be entered In any court havmgJuflsdlctlOn for ItS enforcement Each Party hereby waives, to
the extent penmtted by law, any nghts to appeal such award to, or to have such award reViewed by, any court or trIbunal,
arid agrees that the arbitral award may be enforced agamst It and ItS assets wherever they may be found The PartIes agree
that the award of the arbItration tnbunal shall be the sole and exclUSive remedy between them regard10g any and all
Disputes submitted for arbitration hereunder, mcludmg all claims, counterclaims, Issues and accountmg presented to the
arbitrators, Irrespective of the magnitude thereof In addItIOn, the PartIes agree that neIther Party shall have any nght to
commence or mamtam any SUlt or legal proceedmg concern1Og a Dispute hereunder until the DIspute has been determmed
In accordance WIth the arbItratIOn procedure proVided for herem and then only to enforce or faCIlItate the executIon of the

ward rendered m such arbitratIOn
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Section 16 12 ObligatIon to Contmue Performance Durmg the pendency ofany arbitratIon (a) the Seller shall, to the
extent possIble, continue to perform Its oblIgatIons hereunder to produce and delIver Energy and make available the Net
r')ependable CapacIty, (b) the Purchaser shall continue to pay all amounts Invoiced by the Seller '10 good faith, wIthout
~t-off, durmg the pendency of such arbitratIon, and (c) neither the Purchaser nor the Seller shall exercIse any other

remedies ariSIng by virtue ofthe matters m dIspute, provided, however, that the right to terminate thiS Agreement
pursuant to Article 13 may be exercIsed notwlthstandmg pendency ofany arbitratIOn unless such right to terminate IS
Itself the subject of pend109 ArbItratIOn

SectIon 16 13 InternatIOnal ArbItratIon Any arbitration pursuant to thiS ArtIcle 16 shall be an internatIOnal arbitration,
governed by and conducted under the ConventIon on the RecogmtIon and Enforcement of Foreign ArbItral Awards (New
York, 10 June 1958) (the "New York ConventIon") and shall not be deemed a domestic arbitratIOn under the laws of
Romama or any other JUrISdiction If at any time Romama ceases to be a signatory to the New York ConventIOn, the
PartIes agree to execute an amendment to thiS Agreement which shall ensure, to the fullest extent allowed by law, that the
prOVISions of the New York Convention apphcable to thiS Agreement are Inserted mto thiS Agreement and become
bmdIng on the Parties

ARTICLE 17
ASSIGNMENT

Section 17 1 General Neither Party may sell, assIgn, or otherwise transfer Its nghts or oblIgatIOns under or pursuant to
thiS Agreement Without the pnor wntten consent of the other Party, which shall not be unreasonably Withheld
conditIOned or delayed, proVided, however, that the Seller may, for the purpose offinancmg the ProJect, assign or create a
secunty 10terest m Its rights and mterests under or pursuant to thIS Agreement, the Complex or any part thereof, mclud10g
the moveable property and 10tellectual property of the Seller or the revenues or any of the rights or assets of the Seller
Any actual, attempted or purported sale, aSSIgnment or other transfer by a Party ofany of ItS nghts or oblIgatIOns or
'nterests 10, under or pursuant to thIS Agreement that does not comply with the terms of thiS Article 17 shall be null, VOId

ld of no force or effect

I
I
I
I

SectIOn 172 Purchaser Consent The Purchaser hereby Irrevocably consents to an assIgnment of the Seller's rIghts
hereunder to the FInancmg Parties and agrees, (a) as reqUIred by the Fmancmg Parties, to execute a consent and any other
documents necessary or deSirable to create a valId collateral assignment to the FmanclOg Parties, (b) to make payments

l
OWing from the Purchaser to the Seller directly mto a collateral secunty account, which account Will be pledged to the
FinanCing Parties thereunder Without right of set-off, and (c) to afford such Fmancmg Parties the OpportUDlty, dunng the
period of time prOVided 10 SectIOn 13 6, to remedy any event gIVIng nse to a NotIce ofIntent to Terminate pnor to giVingI effect to any t~rm1OatlOnof thiS Agreement

SectIOn 17 3 SuccessIOn ofFmancmg Parties If the Seller's mterest m the Project shall be acqUIred by one or all of the
Fmancmg PartIes or an AffilIate thereof by reason of a Seller Event of Default or through exercIse of rIghts under theI FinanCing Agreements, then the Purchaser agrees that the Fmanc10g PartIes shall succeed to the Interests of the Seller
under thiS Agreement, which shall contmue undisturbed and 10 full force and effect, and the Purchaser agrees further toI attorn to the Fmancmg Parties upon such succeSSIOn, With respect to thiS Agreement

I
ARTICLE 18

GUARANTEE

The Purchaser shall cause the Government to Issue to the Seller, simultaneously With the execution of thisI Agreement, a guarantee (the "Guarantee") 10 the form attached hereto as Schedule B The obhgatlons of Government
under the Guarantee shall survive the termmatlon of this Agreement, and any pnvatlzatlon, restructunng or other
,organization of the Purchaser

I
I
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ARTICLE 19
MISCELLANEOUS

-,ectIon 19 1 Successors and Assigns Subject to Article 17, this Agreement shall be bmdmg upon, and mure to the
benefit of, the Parties and their respective successors, transferees and asSignS

Section 192 Effect of Agreement An undertakmg by a Party hereto under any prOVIsion ofthis Agreement shall neither
constitute a dedicatIOn ofany portion of the Complex to either the other Party or to the public, nor affect the status of the
Purchaser or the Seller

Section 193 No Third Parties This Agreement IS mtended solely for the benefit of the Parties Except as provided In

Sections 136, 172 and 173 as to the Fmancmg Parties, nothmg m thiS Agreement shall be construed to create any duty,
standard of care or hablhty to, nor confer any nght of SUit or actIOn on, any Person other then the Purchaser and the
Seller

Section 194 No Consequential Damages Notwlthstandmg anything to the contrary elsewhere m thiS Agreement, no
Party shall, m any event, be lIable to any other Party, whether by way of mdemmty or otherwise, for any indirect,
mCldentaI, pumtlve, speCial or consequential damages, meludmg loss of revenue or profit, cost of capital, loss of busmess
reputation or opportUnity costs due to delays m payment, whether any such damages anse out of contract, tort (mcludmg
negligence), strIct liability or otherwise

SectIOn 19 5 Survival ExpIratIOn or termmatlOn of this Agreement shall not relieve either Party of any obligatIOn that by
Its nature should survive such expiratIOn or termmatlOn, mcludmg Sections 6 2, 6 4, II 9, 13 9, 13 II and 13 12 and
Articles 8 (except SectIOn 8 I), 10, 14, 16 and 19 and the oblIgatIOns ofthe Purchaser shall surviVe any pnvatlzatlOn,
restructurmg or other reorganization ofthe Purchaser

-,echon 19 6 NotIces Any notice or other communicatIOn to be gIven shall be m wntmg and shall be suffiCiently given If
(a) sent by registered mad, (b) hand-presented agamst written receipt, or (c) transmitted and clearly received by
faCSimile, and delivered

(a) m the case of the Seller, to

[PrOject Company]

AttentIOn
FaCSimIle No _
Telephone No
E-mad

(b) m the case of the Purchaser, to

[Power Company]

AttentIOn
FacslmdeNo
Telephone No
E-mail

f C) and m the case of the FinanCing Parties, to

[Fmancmg Parties]
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Section 19 7 Confidentlahty

AttentIon
-acslmlle No
aelephone No
E-maIl

or sent to such other Person at such other address as a Party or the Financing Parties may desIgnate for Itself by notIce
gIven m accordance wIth thIS SectIon 196 Any and all notIces hereunder shall be deemed to have been receIved on the
date ofdelivery

Each Party agrees that It WIll, and WIll ensure that Its employees, officers and dIrectors WIll, and wIll make
reasonable efforts to ensure that Its agents WIll, hold In confidence all infOrmatIon, documentatIon, data or
know-how dIsclosed to It by the other Party ("ConfidentIal InformatIon"), and wIll not dIsclose to any thIrd party
or use ConfidentIal InformatIon or any part thereof WIthout the other Party's pnor wntten approval, provIded,
however, that ConfidentIal Information may be dIsclosed (I) to a Governmental Authority pursuant to legal
reqUIrements, and (11) to finanCIal mstltutlons, bona fide potential purchasers, legal counsel, consultants and
contractors employed In connectIon WIth the PrOject and whose dutIes reasonably reqUIre such dIsclosure,
prOVIded that, WIth respect to dIsclosures pursuant to subsection (a)(lI), the other party shall first have agreed not
to dIsclose the relevant Confidential InformatIOn to any other Person for any purposes ~hatsoever evcept as
prOVIded for under subsectIOn (a)(I)

(a)

The restnctlons m thIS SectIon 19 7 shall not apply, or shall cease to apply, to any part of the ConfidentIal
InformatIon that (1) IS In the publIc domain other than by reason ofa breach ofSectIOn 19 7(a), (11) was In the
nghtful posseSSIon ofthe reCIpIent Person or an employee, officer, shareholder or dIrector of the recIpIent Person
at or pnor to the tIme of the dIsclosure, or (Ill) was obtamed by the reCIpIent Person In good faIth from a thIrd
party entItled to dIsclose It

I SectIon 19 8 SeverabilIty ofProvIslODS A holdmg ofany court of competent Junsdlctlon or by an arbItral trIbunal under
ArtIcle 16 that any provIsIon ofthIS Agreement IS lDvahd or unenforceable shall not result m lDvahdatlOn ofthe entire

I
Agreement Instead, thiS Agreement shall be construed, to the extent pOSSible, In a manner to gIve full effect by means of
valId prOVISIons to the Intent of the PartIes to the partIcular provlSlon held to be invalId, and, In any event, all other terms
shall remam m full force and effect Followmg any such holdmg, the Parties shall negotiate new prOVISIOns to restore, toI the extent Pos~Ible, the ongmal mtent and effect OfthiS Agreement

SectIOn 19 9 WaIver 10 General NeIther Party shall be deemed to have waIved any nght under thIS Agreement unless

I
such Party shall have delIvered to the other Party a WrItten waiver SIgned by an authOrized officer ofsuch waIVIng Party
No delay or omiSSIon In the exerCIse ofany power or remedy shall be construed to be a waIver ofany default or an
acquiescence therem, WIth the exceptIon ofany notIce prOVISIon hereunder (With the exceptIon of SectIon 11 4(a»

I
I
I
I
I
I
I
I
I (b)

I

I SectiOn 19 10 WaIver of SovereIgn Immumty WIth respect to thIS Agreement and the Complex, each of the Purchaser
and Its Affiliates hereby uncondItIOnally and lITevocable (a) agrees that the executIOn and performance by It of this

I
Agreement constItute prIvate and commercIal acts, (b) agrees that no Immumty from any proceedmgs brought agamst It or
Its assets WIll be claImed, and (c) waives any rIght oflmmumty whIch It or ItS assets now has or may acqUIre In the future
In anyJUrIsdIctIOn and to the fullest extent permItted by law

I SectiOn 19 11 Amendment ThIS Agreement may only be amended or modIfied by a WrItten Instrument SIgned by each of
+he Parties

I
I
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SectIOn 19 12 EntIre Agreement This Agreement constitutes the entire agreement between the Seller and the Purchaser
concernmg the subject matter hereto, and all prevIOus documents, undertakings and agreements, whether verbal, wntten
r otherwise, between the PartIes concerning the subject matter hereof are hereby cancelled and annulled and shall not

..ffeet or modify any of the terms or obligations set forth 10 thiS Agreement

Section 19 13 Further Acts and Assurances Each of the Parties agrees to execute and dehver all documents, papers and
mstruments and to do and perform all such further acts and things, as shall be necessary or convement to carry out the
prOVISIOns ofthiS Agreement

Section 19 14 Expenses Each Party shall pay Its own costs and expenses (mcludmg the fees and expenses of Its agents,
representatives, adVISOrs, counsel and accountants) necessary for the negotiatIOn, preparatIOn, executIOn, delivery,
performance ofand comphance With thiS Agreement, subject to the apportIonment ofexpenses pursuant to SectIOns 12 3
and 13 9(b) -

Section 19 15 ChOIce of Language ThiS Agreement shall be negotiated and executed In the Enghsh language, and shall
be translated IOta the Romaman language as soon as practicable after execution, prOVIded, however, that If there IS a
dispute regarding the terms of this Agreement, the Enghsh language version shall govern

SectIOn 19 16 RelatIonshIp of PartIes The duties, obhgatlons and hablhtles ofthe Purchaser and the Seller hereunder
are several and not Jomt or collectIve Nothing contamed In thiS Agreement shall ever be construed so as to create an
aSSOCiatIOn, trust, partnership orJomt venture between the Purchaser, on the one hand, and the Seller Its shareholder or
any Affiliate thereof, on the other, and neIther the Seller nor the Purchaser shall be deemed to be a prmclpal or agent of
the other, and each shall be mdlvldually and severally liable for Its own obligations under thiS Agreement

Section 19 17 Govermng Law ThiS Agreement shall be governed by and construed In accordance With the laws of
~omama

IN WIlNESS WHEREOF, each of the PartIes has caused thiS Agreement to be executed In duphcate OrIginals,
each ofwhich shall be deemed to be an anginal as ofthe day and year first above wntten

I [POWER COMPANYj

By _
NameI TItle

I [PROJECT COMPANYj

By _

I Name
Title

I
I
I
I
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APPENDIX A

CAPACITY PAYMENTS AND ENERGY PAYMENTS

Appendix A wIll set out prtcmg formulas for calculatmg monthly Capacity Payments and Energy Payments All
amounts will be denommated 10 Lei Exact formulas for Capacity Payments and Energy Payments will be Inserted for
each of the followmg

I Capital Cost Recovery Charge Rate
2 Fixed OperatIon and Mamtenance Costs Recovery Charge Rate
3 Fuel Cost Recovery Charge Rate
4 VarIable OperatIon and Mamtenance Costs Recovery Charge Rate

CapaCIty Payments

I
I
I
I
I
I
I
I
I

I
I
I

The Monthly Capacity Payment WIll consist of two components, A and B

A Component A wIll be deSigned to reimburse the Seller for Its fixed costs, 10cludmg financmg costs,
development expenses and a return on capItal mvestment Component A WIll be calculated on the baSIS of
a CapItal Cost Recovery Charge Rate (whIch may be reduced dunng the Term ofOperatIOn) multlDlIed
by the proven Net Dependable CapacIty applIcable to a Guaranteed Power GeneratIon Penod

In calculatmg the CapaCIty Payment, an adjustment wIll be made for the actual avaIlabIlity of the
Plant (the "AvailabIlIty Factor") dunng the guaranteed power generatIOn penod for the Month m
questlOn- In determmmg the AvaIlabIlIty Factor, credIt Will be given for (I) penods dunng which
the Plant does not generate Energy due to the Purchaser's dIspatch mstructlOns, and (ll) deemed
dIspatch credit hours dunng such Month as prOVIded for m the Agreement (e g , credit for the
Purchaser delays, Scheduled Outages and SpeCial Force Majeure)

2 Component A WIll be subject to escalation to the extent that the Lei depreCiates agamst the
{Dollar}, and Component A wIll also be mdexed to {USJ mflatIon (e g, CPUCPlb)

B Component B Will be deSigned to reimburse the Seller for Its fixed O&M costs Component B wIll be
calculated by multIplymg a Fixed OperatIon and Mamtenance Costs Recovery Charge Rate by the Net

_ Dependable CapaCIty, WIth an adjustment for the apphcable Avatlabllity Factor

1 That portion of Component B lInked to expendItures m LeI wlII be mdexed to Romaman mflatlOn
(e g, RoCPIIRoCPlb )

2 That portIOn of Component B lInked to expenditures outSide of RomanIa WIll be subject to
escalatIOn to the extent that the Lei depreCIates agamst the {Dollar}, and Component B WIll also
be mdexed to {USJ mflatlOn (e g I CPIICPlbJ

Energy Payments

The Monthly Energy Payment Will also consist of two components, C and D

A Component C wtll be deSigned to reimburse the Seller for ItS fuel costs and WIll be structured as a
pass-through from the Seller to the Purchaser ofdelivered fuel costs multIplIed by a guaranteed heat rate
based upon a heat rate curve (which Will account for partIal load dispatch as well as the degradatIOn of
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the Plant's fuel efficiency over Its useful hfe) Component C will be calculated by multlplymg a Fuel
Cost Recovery Charge Rate by the Energy output durmg the Month m question The actual delivered fuel
cost on which the Fuel Cost Recovery Charge Rate IS based will be mdexed to [Dollars] or another
foreIgn currency to the extent the fuel supply IS paid for In such foreign currency

B Component D Will be deSIgned to reimburse the Seller for ItS varIable O&M Costs Component D will be
calculated by multlplymg a Vanable OperatIon and Mamtenance Costs Recovery Charge Rate by the
Energy output dUrIng the Month 111 questIon

1 That portIon ofComponent D hnked to expenditures In Romama will be mdexed to Romaman
mflatlon (e g, RoCPIIRoCPlb)

2 That portIOn of Component D hnked to expenditures outside ofRomama WIll be subject to
escalation to the extent that the Lei depreCiates agamst the [Dollar] and wIll be mdexed to [USJ
mflatlOn (e g. CPVCPIb)

[Heat Rate Bonus and Penalty, ifappropriate]
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DIReCT

2077911389

vOice
207791 1100

EMAIL
CConnors@

l'IerceAtwood com

In contmwng the asSIstance bemg proVIded the Government ofRomama and
RENEL under the USAID energy sector re-structurmg and regulatory refonn
program, Howard Menaker, I and the rest ofthe USAIDlBechtel team are happy and
eager to work Wlth you m developmg the RomanIan Energy Law We have
translated a copy of the draft ofthat Law mto EnglIsh, and are m the process of
reVIewmg It now

Dear Dr Nlcolescu

10 September 1997

Dr MIron Nlcolescu
Seruor AdVIsor
Strategy & Refonn CommIttee
Romarua RENEL
BId, Gen Gh Magheru Nr 33
Bucurestl, Sect 1
ROMANIA 70164

VIA DHL EXPRESS MAIL

In the meantJ.me, whIle we are engagmg ill tb.Is reVIew, we are happy to asSIst
you regardmg your request for COpIes of laws from other countnes to prOVIde the
draftmg COmmIttee With relevant background We are enclosmg (m Enghsh) (1)
the PolIsh Energy LaW; (2) the Hunganan Electncity Law, (3) Act 222, the Czech
Energy Law; (4) a LatvIan law; and (5) an EnglIsh law enacted when the Umted
KIngdom pnvatlzed and broke up Its government-owned electnclty monopoly

It IS our understanding that there are two basIC goals to the draft law (1) to
set up an mdependent regulatory body, and (2) to mJect competltlon into the sector,
by, among other thmgs, (a) re-structunng the components of the eXISting RENEL
orgarnzatlon, (b) working towards pnvatIzatlon ofthe disaggregated elements of
RENEL, and (c) creatlng a mechamsm for tlnrd-party access, specIfically a pool for
energy exchange We Will reVIew the draft law With these goals m nund

/

To aid the development of the draft Romaman law, we also thought you
mlght find useful our preVIOUS analyses comparmg the prOVISIOns ofother countnes'

None of these laws fits preCIsely the model contemplated m Romama for re
structunng The Czech law, m partIcular, WIll be of hffilted relevance, as It does not
(1) set out the necessary prOVISIons for empowenng an mdependent regulatory body,
(2) reqUire thIrd party access or (3) pnvatlze We Will be happy to dISCUSS the ments
ofpartlcular provlSlons In any ofthese laws at your converuence tfyou so desrre

One Monument
Squar~

Portland, Mame
04101-1110
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Dr MIron Micoiescu
Page 2
September 9, 1997

laws and the reqmrements ofthe recent European Uruon dIrectIve on lIberalIzatIOn of the
electncIty market As you undoubtedly know, the duecnve shares the two basIC goals of the
draft RomanIan law we set out above (1) creatIng a process for reVIew ofhcense applIcanons
that meets due process reqUIrements (such as through mdependent agency reVIew), and (2)
opemng the electnclty market throughout the Member States to competItIon (by requmng
Members to allow at least some segment of the retaIl consumer populatIOn to contract dIrectly
WIth generators) We have enclosed our analyses of what needs to be done to harmornze draft or
eXlstmg laws m Hungary, the Czech RepublIc and LatvIa WIth the duectIve

We WIll contact you shortly after we have reVIewed the draft Romaman law, IdentIfied
any questIOns we have regardmg the mtent and content of the law, and determmed what
addItIons, deletIons or changes could help reach the goals for the law we have set forth above In
the meantune, Ifyou have any questIOns, comments or suggestIOns, you can eIther contact us

, dIrectly m EnglIsh (my fax IS 207-791-1350, my phone IS 207-791-1100 or 207-791-1389, my e
maillS cconnors@PIerceAtwood com), or, Ifyou would hke to pass on your commumcanons ill

Romam~you can speak to our colleague m Romama, Despma Furth Opnsan at 14 Austrulw
Street m Bucharest (phone and fax - 642-5782, cell phone 92260 514) She will then pass your
comments on to us

Agam, we are happy to be workIng With the Government ofRomama and RENEL ill re
structunng the electrICIty sector and draftmg a law that meets all ofRomama's re-structunng
goals We look forward to spealang and meetIng with you soon

Smcerely,

~lZ~
Cathenne R Connors

cc Gordon Weynand (VIa fax, WIthout enclosures)
Jacquelme DeRosa (")
Roberto FIgueredo (")
Howard Menaker ('')
Despma Fruth Opnsan (VIa express mall, WIth enclosures)



Set forth below are some general answers

and questIOns on the RomanIan draft energy law

pOInts and the draft Law With you In more detail, In RomanIa, at a tIme convement to

preferred We would be very happy, therefore, and are In fact eager, to dISCUSS these

MEMORANDUM

Dr MIron Niculescu

Cathenne R Connors

D Fruth Opnsan, H Menaker, G Weynand, J DeRosa

QuestIOns on regulatIOn III other European Dmon countnes

October 6, 1997

By separate cover, we are sendIng you and the MlillStry our general comments

Tlus memorandum follows up on questIons you raIsed regardmg the treatment of

TIme, space and practIcalIty do not make these wntten commumcatlOns the

FROM:

TO:

cc

certam energy Issues In other countnes, partIcularly In members ofthe European Dmon

RE'

optimal means to dISCUSS these Issues ObVIOusly, an oral, In-person dIalogue would be

DATE

you USAID would lIke to asSISt RENEL and the Government In enactIng an energy law

Will follow up With you on settmg up appomtments for appropnate members of our team

that meets RomanIa's goals Ms Fruth Opnsan and our USAID personnel III Romama

to meet With you and others to dISCUSS (1) the questIons and answers contamed here, (2)

VOLCE

2077911100

FAX

2077911350

One MonUI\lWitSeparate questIons and comments on the draft Energy Law, and (3) any other matter
Square

Po~~~~t_l~wouldlIke We look forward to meetmg WIth you soon
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QuestIOn #1 Are electrical and heat Issues typically treated In one, or separate
laws?

The Issue whether electncal and heat Issues should be treated m one or separate

laws IS a sub-set of the questlOn ofhow many utIlItles should be one law m general For

example, some countnes have conSIdered enactment ofone umbrella law for all utIlItIes,

Includmg telecommurucatlOns, rmlroads and energy sector partIcIpants (e g , LatvIa has

contemplated thIs approach) Other countrIes treat each utIllty separately (e g ,

Hungary's Electnclty Law) Other countrles treat energy partICIpants together, leavmg

other utIlItIes to separate laws (e g, Poland and the Czech Repubhc)

We were asked In LatvIa whether an "umbrella" approach made sense, and

prepared a short memorandum on the tOpIC, wmch we would be happy to share WIth you

Ifyou lIke The short answer IS that there IS no one "correct" approach For example,

even WItrun the Umted States, some states combme certam utIlIty regulatIons mto one

law, willie other states separate them

The gmdmg pnnciple should be admillistratIve convemence To the extent that

the utIlItIes are governed by the same regulator, and the same regulatory pnnciples should

apply to each utilIty, then It makes sense to treat those utIlIties In one law, to aVOid

InCOnSIstent regulatIOn Applymg that pnnciple here, because the NAER Will govern

both the electncity and heat sectors, It makes sense to treat them m one law Regulatory

detaIls, wruch can dIffer for electncity and heat, can be dealt WIth outSIde the law Itself,

In secondary legIslatIOn or agency rules

QuestIon #2 Are hydro-electriC plants publIc or pnvate property?
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The answer to tlus questIon depends on the constItutIOnal pnncipies of each

country Therefore, Ms Fruth Opnsan Will proVIde you With a separate analySIS oftlns

questIOn based on Romarnan law

Generally speakIng, the flow of a nver IS publIc property The state then lIcenses

(or offers concessIOns for) the use of that flow, allowmg these lIcensees/concessIOn

holders to buIld unprovements, such as dams At the_end of the lIcense penod, the state

can then requIre the Improvements to become state property (With or Without

compensatIon), or leave ownerslup of the Improvement With the lIcensee -- although m

the latter case, the state has the nght to reqUIre the lIcensee to remove the unprovement

Thus, for example, m the Uruted States, a hydro-electnc plant IS owned by the

pnvate utIlIty whIch bwlds It PractIcally speakIng, however, because the U S owns the

flow ofthe nver, the value of that plant-through ItS use -IS governed by the state The

US (through the federal regulator, the Federal Energy Regulatory ComrmsslOn, or

"FERC") hcenses plant constructIOn and operatIon, and, at the end ofa lIcense penod,

can reqUire the lIcensee to remove the dam

QuestIOn #3: What are the prerogatives of the regulatory bodIes?

Tlus Issue IS dIscussed ill our general comments and questlOns on the draft

Romaruan Energy Law

Generally speakmg, regulators are gIven a spectrum ofpowers, With dIfferent

levels of mdependence, varymg from country to country

Regulatory bodIes are gIven the most power and mdependence m countnes lIke

the Umted States and Uruted Kmgdom ContInental countnes tend to retam more

governmental and mInIstry control over regulators
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In countnes where regulators are gIven more control and mdependence, the laws

goverrung the procedures before those regulators are stronger Tlus approach seeks to

gIve regulators the flexIbIlIty and power to enact substantIve rules (WIthm broad

legIslatIve parameters), and focuses on the procedures regulators use to enact those rules,

ill order to ensure transparency, objectivIty and non-dIscnmmation

We strongly recommend this approach The expenence to date III Europe has

underscored the need to provIde regulators With mdependence and authonty to polIce the

sector effectIvely The greater the regulator's mdependence, the easIer to ensure pnvate

illvestors ~ystem-Is fair, and, therefore, to encourage theIr Investment

~.. ~ . . - /l
Q esbon #4 do tanffs mclude a development tax? - -.....,

J

JWG DO YOU KNOW? OTHERWISE, I'LL ASK FLOYD/ (

QuestIOn #5 Are mers claSSified as ell b n~e?

The European UnIon DIrectIve on lIberalIzatIOn of the electncity market IdentIfies

one class ofconsumer - those able to contract drrectly With producer/supplIers - as

"elIgIble" It does not prOVIde a tItle for the remammg consumers, but they are

effectIvely "captIve"

The DIrective proVIdes the mInImUm as to who falls mto the category of elIgible

consumers - baSIcally, the largest mdustnal consumers - and a timetable for requmng

expanSIOn of thIS nummum to gradually smaller consumers Many JUrISdIctIOns take thIs

approach - opemng Up competItIOn first to the largest mdustnal consumers Other

junsdictIOns deem this approach unfaIr, because It does not gIve smaller consumers equal

OPPOrtUnIty to enJoy the benefits of competItIOn Hence, some junsdlCtlOns, such as
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CalIfornIa, expressly reject tins approach, and reqUIre equal elIgIbIlIty for smaller

consumers

QuestIon #6 how IS demand Side management regulated?

Generally speakmg, as JunsdictIOns take a more competItIve approach, demand

SIde management ("DSM") becomes a product of free market econOmICS, not pOSItIve

regulatIOn The Important aspect In encouragmg DSM m the competitIve model IS

ensunng that costs are accurately treated

If the cost of any added mcrement ofpower purchase IS accurately measured, then

buyers' chOIces naturally lead to DSM

QuestIon #7 who grants conceSSIOns and whIch energy objectives apply to
concessIOns'»

ConceSSIOns are used to allow pnvate partIes the use ofpublIc property, to benefit

the pubhc Who grants them vanes from country to country and can depend on the

mterest bemg conceded, what IS Important IS the process by whIch they are granted, and

who regulates that process

The draft RomanIan Energy Law properly enVISIOns a bIddmg process, overseen

by the NAER As long as that process IS transparent, ObjectIve and non-dIscnmmatory, It

WIll meet EU reqUIrements

CONCLUSION

You have asked several Important questIOns, wmch we have treated very broadly

here ObVIOusly, It would make more sense to carry on this dIalogue m person Agam,

we look forward to meetIng WIth you soon In the meantIme, If we can asSISt you In any

other way, please don't heSItate to tell us
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steps to be taken to forward that pOSItIOn

VIew Is_that It wIll not pass untIl the end of the year

the Mmsltry as to the scope, structure and PO\\ ers of thIS body The ED has agreed to

legIslatIve actIOn Estlmates as to when the law WIll be passed vary, the most realIstIc

R Ichord, A Doemberg, R FIgueredo

C Connors

Intenm RomanIan Regulatory Agency

August 3, 1998

H Menaker, J Gulhver

The followmg SituatIon, which I have discussed WIth Howard and John, has ansen

As you know, the Government of RomanIa recently Issued an Order restructunng

Wlnle actIOn on the energy law IS pendmg, the Government wants to create a

TO.

FROM'

cc

m Romania We now seek gUidance as to what positIon we would lIke to take and the

DATE:

RE:

RENEL A draft energy law has also been approved by the Government and IS aWaItmg

regulatory body to oversee the energy sector Pursuant to our proJect, we have adVIsed

I
I
I
I
I
I
I
I
I
I
I
I

fund the salarIes and hardware for the new body The ED has also stated, conSIstent WIth

I our preVIOUS commUnICatIOns to the Govemment, that It wants the body to be
OI1L Monument

I "quare
IlI'lnd Mam§ependent
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_~~~~B Two weeks ago, when I was m ROIDllIlla, we gave the Mnnstry dIafts of

-----'o""'r,,\,ldmances to create a temporary body These drafts are attached They create a
ITORl'.EYS

temporary body WIth sIgmficantly mdependent powers (albeIt not as mdependent as an
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autonomous regulatory comUllSSIOn created by law)

In response to our drafts and commUnIcatIOns, we were Imtlally told (by an

adVIser to the MImster) that the Government agrees that the body should be as

mdependent as possIble RomanIan legal restrIctlons, however, they saId, lImIt the actual

mdependence of the temporary body untIl the law IS passed

The Mimstry now contemplates Issumg a MInIStry Order to create the temporary

regulatory body The MInIster IS returnmg to Romania on Fnday The Mmistry lawyer

mtends to obtam approval to draft and Issue the Order from the MInIster shortly after hIS

return

Our local Romaman legal adVIsors report that any body created by a Mimstry

Order WIll not have any real power It WIll be completely subordmate to the Mimstry It

IS doubtful whether the body could Issue any lIcenses or be anythmg other than

consultative The general VIew m the MInIStry seems to be that the creatIOn ofa

regulat2ry body VIa Mmistry Order IS acceptable, despIte the fact that the body cannot

have any real mdependence because (a) a MInIstry Order IS SImple and qmck, and (b)

eventually the body wIll be replaced by a more mdependent agency after the passage of

the draft energy law

Based agam on adVIce from our Romaman counsel, I also beheve, however, that

IL l\lonlllllaillalternatlve mechamsm could be used to create the temporary regulatory body An
~qllllL

11~~~~i_1~~~stmg Governmental DecIsIOn structunng the Mimstry could be amended to create a



~IERCE ·I m\iVodIJlatOIY branch ThIs branch would stIll be subordmate to the Mmlstry, but, I belIeve,

----~c~o~u.ld have many mdIcia ofmdependence- e g , It could Issue lIcenses Itself It would at

l
ifTORNEYS

least make the body more mdependent than Ifonly a MilliStry Order were used
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ThIs alternatIve has been raised With the MilliStry lawyer She - With whom we

have a good relatIOnshIp - sees the Governmental DeCISIon alternative as takmg too long

She has been told that speed IS of the essence

The questIOn presented IS what posItIOn do we want to take and how do we want

to present It Our VIew IS that the temporary agency should be as mdependent as pOSSIble,

and that mdependence IS more Important than speed We have no Idea how long the

"temporary" agency WIll eXIst, therefore, we should try to make It as mdependent as

practIcally and legally feasIble

Ifwe agree that It IS Important to try to obtain thIS alternatIve, mstead of a weak

Mlllistry Order, that pOSItIon needs to be commumcated by someone WIth authonty to the

hIghest Government offiCial pOSSIble - Ideally the Mmlster hImself, who WIll be

discussmg thIS matter WIth Ius lawyer Fnday or early next week Such commUnICatIOns

WIth the Government should probably take place as soon as pOSSIble, whIle the draftmg

ofthe MInIStry Order IS still m Its nascent stages Should Roberto and/or Andres meet

WIth the MInIster Fnday or Monday to present our pOSItIon? IfRoberto and/or Andres

would like to meet WIth our local lawyers, I would be happy to set that up I would also

be happy to have a conference call on tius tOpIC at any tIme convement to you

The EU representatIve In Romama agrees In pnnclpal that the temporary body

I \hmumShould be as Independent as legally and practIcally feaSible I have not spoken to hun yet
Sqll1rL

'I~;~~~i_liidlliouttius recent development, 1 e , the deCISiOn to use a MIl1lStry Order

1
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I PIERCE
ATWOODI ATTORNEYS MEMORANDUM

I
One Monument

Square

Portland, Marne
04101-1110 TO: RodlCa DIIDltnu

Via E-mail
Via Fax

Vencu

for the reasons set out below

Order We understand that the Governmental Order would amend the eXlstmg

create a temporary body to regulate the energy sector 'flus temporary body would act

R Ichord, A Doemberg, H Menaker, J GullIver

C Connors

CreatIOn ofRegulatory Body through MInIstry or Government
Order

August 5, 1998

cc:

DATE:

FROM:

We strongly urge the MlffiStry to adopt the second optIOn, the Government Order,

TIns memo follows up on our pnor meetIngs and your conversatIOns With Alma

RE:

The only advantage ofa MmIstry Order IS that It can be Issued more qUickly The

It IS our understandmg that you have presented two optIOns to the Millister to

untd the draft Energy Law IS passed, at whIch tIme an autonomous, permanent regulatory

body would be created The first optIon IS a Mmtstry Order, the second, a Governmental

even Its abIlIty to Issue lIcenses would be doubtful Ifcreated by a MlillStry Order, the

dIscussed With you preVIOusly

Governmental Order creatmg the structure ofthe Mimstry B an optIon Ms Vencu and I

temporary regulatory body would essentIally be only consultatIve to the Mimstry ThIS

dIsadvantage IS that the temporary regulatory body created would have very lIttle power,
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lumtatIon IS senous and severely llImts the effectIveness ofthe temporary body

WIth a Government Order, the temporary regulatory body would stIll be

subordmate to the MlWstry We understand, however, that more mdependence could be

granted to the body through use ofa Governmental Order For example, the Government

Order could perrmt hcenses to be Issued drrectly by the body The only dIsadvantage IS

that It would take longer to enact than a MlI1lstry Order,-because It would need the

approval ofmultIple numstnes

WIth tlus background, you asked us to summanze our pOSItIon as to wInch option

IS preferred We very finnly beheve a Governmental Order IS the better chOIce

The most Important pnonty 15 to maxmuze regulatory mdependence Even If thIs

body IS only temporary, we do not know how long It Will eXist, when the draft Energy

Law Will be passed, and when the pennanent autonomous regulatory body could be

establIshed Therefore, balancmg the time lumtatlOn agamst the advantage of mcreased

mdependence, mcreased mdependence IS, m our VIew, substantially more Important A

Governmental Order should be wntten to amend the eXIstmg order establIshmg the

Mnustry structure m a way that maXImIzes the mdependence ofthe regulatory body We

hav~outlmed these most Important charactensttcs ofmdependence to you preVIously m

the draft ordmances presented to you, Nlcolae LlclU and Dan Ionescu two weeks ago

Please feel free to use them agam

Thank you for gIvmg us the OppOrtunlty to express our pOSitIOn We would be

happy to prOVIde any addItIonal mformatton or support you thInk would be helpful We

look forward to working With you to create a sound, mdependent regulatory structure for

the Romaman energy sector, to the benefit of the country as a whole
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de.tJIll1e 011 PIOVld1l1g assistance III at least some areas IS very short, so we should be

matelldls fJ 0111 REN EL .md other applOpnate sources We also understand that the

R FIgueredo

ME MORA N D U tv)

J GullIver, C Connors

Documents needed to provIde assIstance

June 3, 1998

FROM

DATE

Tildn".s fOl YOUl help If you have any questIOns OJ comments, please call us at

Iecel\· lI1g whatever tS <IVai lable as soon as possIble

Mmls1ryon JlIne' 4, 1998 We understand that you will do your best to retneve these

rollowmg lip on om conversatIOns thIS week, the followmg IS a lIst of documents

OhVlOlI~ly, II you can Hunk of any other documents thdt would be helpful, pledse

we need to pi oVH.le the assistance descnbed 111 our outlIne of assistance gIVen to the

RE

TO.

• fhe c'dslmg ROtlldlll.m adtmmstratlve procedure act
• E\ISlmg Llvil SCt vice laws, regulations
• BL~l c\lslmg 1.1\v/OI d1l1dl1Ceh eguldtlon CI eatll1g an mdependent regulatory body (If

Illy)

• [\I~lIng (.tW 011 Il1dllll<l1l1lt1g confidence ofl1ldlenals submitted to government (e g,
.til) FICcd01l1 of Illfoll11<ltloll Act)

give them to liS II we have additIOnal requests, we will e-maIl you

(CC0I1110IS({IIPlelceAlwood com,jgulhver@PlerceAtwood com) Thanks agam

_ (207) 791-12% (Iohn) or (207) 791-1389 (Cathy), or e-maIl us

I PIERCE
ATWOODI ATTORNEYS
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• Ll\V 29/90, the General Law on DIsputes, with amendments If any

• Lnv 15/90 on ConcessIOn and pnvatIzatlons, with amendments ]f any

OTHER DOCUMENTS

• M,ltel wls cre,lted to date by RENEL for secondary legislatIOn on agency creatIOn and
development, power flow govemance and tanffmethodology (e g , Action Plan)

• E'IStll1g PPAs (Gollana, Bravela, Amoco/BucharestI North, CEC/Slatma, IFC
I11dlcll,lls Elsenhelg Tomen/Bucharestl SOllth)

• M<11ell,lls provided to date by EU Phare, Gemlan assistance

• Tel ms of Refel ence fOI EU Phare Assistance to MUlIstry

• Letter f10m Stalculescu to USAID requestmg assIstance and response from USAID
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DRAFT
OUTLINE OF ASSISTANCE

June 4,1998
USAID

John GullIver - Cathenne Connors
PIerce Atwood

One Monument Square
Portland ME USA 04101

(207) 791-1100
Jgulhver@plerceAtwood com
cconnors@PIerceAtwood com

Scope of Assistance

I FORMATION OF THE REGULATORYBODY

[All Phase 1 - see attached calendar]

• Develop general framework ofthe regulatory body (WIth charts)

• Intenm/permanent optIons regardmg

• Structure (relatIOnshIp WIth MIT)
• Internal organIzatIon-functIons
• SIze, pOSItIons
• QualIficatIOns ofkey personnel
• Appomtment and removal cntena
• Fundmg

• PrOVIde adVIce on appropnate legal mechanism to create and control regulatory body

• Develop framework for the role ofthe regulatory body

• Tanff authonty
• Authonzations-concessions
• Role m RENEL restructunng
• Consumer relatIOns
• IPP and commercIal relatIOns
• ComplIance momtonng and enforcement

• Develop protocol for mformatlon flow WIthm and WIthout the regulatory body, With
flow charts and calendars
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• Develop a protocol for decisIOn-makmg cntena consIstent With governmg legIslatIOn

• Develop adrmmstratlve procedures

• Nature of partIcIpatIOn by Interested partIes
• Heanng procedures
• PublIc access - publIcatIOn, nght to know rules
• Standards for wntten deCISIOns

• Develop dIspute resolutIOn procedure

• Consumer dIsputes
• Between authonzed entItIes

II DEVELOPMENT OF COMMERCIAL FRAMEWORK FOR THE SECTOR

• ProVIde model contracts for

• Power purchase agreements between Natlonal Electnc Company and IPPs [phase
1]

• New partlCIpants
• Former RENEL producers
• EXisting autoproducers

• Fuel acqulSltIOn agreements between IPPs and fuel sources - [phase 1-2]

• Import-export contracts - [phase 2]

• Form contract for reSIdentIal customers - [phase 2]

• Sample contract for mdustnal customers - [phase 1-2]

• PrOVIde protocols/codes [all Phase 1-2] for

• RelatIons between bodIes WithIn the National Electnc Company

• Between the transnussIOn system operator and the dIstnbutIOn umts
• Between the dIstnbutIOn umts and the generatIon urnts
• ElIgIble Customers
• Thrrd Party Access
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• Electncity exchange market [phase 3]

• Short-term
• Long-term
• Internauonal

III TARIFF PRINCIPLES

[phase 1-2]

• Secondary legislatIOn for

• WhIch pnces are subject to regulatIOn, whIch are competiuve
• Tanffs for captIve customers (retaIl end-users)
• TransmIssIon fees for use ofthe gnd
'" How to develop performance based rates

IV GRID CODE POLICY

[All Phase 2]

• IdentIficatIOn of scope and pohcles

• CommerCIal
• TechnIcal
• TransmISSIOn gnd
• DIstnbuuon gnd

• CoordmatIOn ofGnd Code With other norms for regulatory body and model
- commerCIal agreements

• AdVice on process and particIpauon m Code draftIng

V TRANSMISSION TARIFF FORMUUTION

[All Phase 3]

• Cost of serVIce IdentIficatIon

• CollectIOn ofdata
• AnalysIs of data by customer type

3
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• Draftmg of tranSmISSIOn tanffs

VI GRID CODE DRAFI'ING

[All Phase 3]

• Draft of the Code Itself

VII OTHER SECONDARYLEGISLATION

[All Phase 2]

• AuthonzatIOns - legisianon on InformatIOn requIred from authonzatIOn applIcants,
draft authonzanons

• CapacIty tender rules

• ConcessIOns - legisianon on what IS concessIOned, applIcable rules, model
conceSSIon contract

• CompetItion polIcy - pnncipies for aVOIdance ofmarket abuse

Notes

1 All matenals produced wIll be consIstent With European Umon treatIes, charters,
laws, dIrectIves and precedent

2 Work papers Will present optIOns on core deCISIons

3 Trammg sessIOns Will take place as appropnate

4 PreparatIon of workpapers and acluevmg deadlInes IS dependent upon actIve
Involvement from the taskforce and USAID
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Calendar

Phase I - JUNE-AUGUST 1998

• Regulatory Body

ImtIal adVlce/drafts - by June 30

Fmal versIons - July 31

ConsultatiOns 1D Bucharest With counterparts m June and July

• CommerCIal Framework (see outhne for wluch portions)

Imtlal advIce/drafts - by July 15

Fmal versIons - August 31

Consultations 1D Bucharest WIth counterparts 1D JLIne-August

• TanffPnncipies

ImtIal adVice/drafts - August 1

Fmal verSIons - August 31 - Phase II

ConsultatlOn m Bucharest With counterparts In July-August-Phase II

Phase IT - SEPTEMBER-DECEMBER 1998

• CommerCIal Framework (see outlmes for whIch portIons)

Imtlal adVIce/drafts - by October 15

Fmal verSlOns - November 30

COnsultatIOns 1D Bucharest With counterparts m October-November

• Gnd Code Pohcles

Imbal adVIce/drafts - by October 1

Fmal verSIOns - November 15

ConsultatlOns m Bucharest With counterparts m October-November

5
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• Other Secondary LegislatIon

ImtIal advice/drafts - by November 1

Fmal verslOns - December 1

Consultations m Bucharest With counterparts m November-December

Phase III - JANUARY 1999 - Completion

To be developed

TENTATIVE CALENDAR OF CONSULATIONS IN BUCHARESTFOR
PHASE I and II
(subject to dISCUSSiOn and approval from USAID & Romanian Counterparts)

• June 25-June 30
• July 13-20
• August - subject to diScuSSIon
• September 14 - 28
• October 21-31
• November 16-20
• December 7-11

6
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PIERCE
ATWOOD
ATTORNEYS

One Monument
square

Portland Marne
041011110

I

II

AGENDA

23 July 1998

Follow-up Work from Draft Outlme ofAssIstance

FormatIon of the Regulatory Body

• Comments from Mmtstry on draft documents (l COmmISSIOn WIth TransItIon
Penod,2 Intenm Agency, 3 Job DescnptIons 4 Explanatory Memo)

• Follow-up on draft documents -
• Legal mechamsm for creatIon of mtenm/transitIon regulatory body

Development of CommercIal Framework

• IdentIficatIOn ofpnonty contracts
• IdentIficatIon ofneeded documents (eXlstIng contracts, If any, drafts of

contracts)

• IdentIficatIOn ofpnonty lIcenses (for eXlstmg, operatmg entItles)
• IdentIficatIOn ofneeded documents

• Calendar for follow-up on contract work
• ReceIpt ofdocuments
• VISIt to Bucharest

• Meetmgs WIth MIDlStry on concerns about eXlstmg arrangements, eXlstmg
draft contracts

• Meetmgs WIth partIes on concerns about eXlstmg arrangements, eXlstmg
draft contracts

• Re-draft contracts

• Calendar for follow-up on hcense work

• ReceIpt ofdocuments
• VISIt to Bucharest

• Meetmgs With Mlmstry on concerns about eXlstmg arrangements
• MeetIngs With partIes on concerns about eXlstmg arrangements

• Draft hcenses
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CA1HERlNER
CONNORS

DIRECT
2077911389

EMAIL
CColUlOrs@

PlerceAtwood com

Dr Eng Nlcolae LIClU
Deputy General DIrector
DIrectorate-General for Energy, Oil and Gas
152 Calea Vlctonel
Bucharest Romama

BYFAX0114016502968

Dear Dr LIClU

Based on my conversatIons With Ms DUIDltnu and USAID, It appears that the best
tlme for me to return IS the week of September 7 I antIcipate that we Will be workIng on
the followmg Items

CreatIon ofthe MInlstry

I understand that a Government Order has been approved by the Mnnstry to create a
body WithIn the Munstry to act as the regulator untIl a permanent, separate agency can be
created after enactment ofthe draft Energy Law I have reVIewed a copy ofthat Order Ms
DUIDltnu has mdIcated that the week ofSeptember 7 would be the best tune to work With
her on fleshIng out the Order & you know, we want to ensure that the body IS as
mdependent as pOSSIble We have work to do to aclueve thIs result

I would lIke to set up meetIngs With you and whomever you belIeve appropnate on
this Issue By copy ofthIs letter to Mr Raducu, I would ask bJm to speak to Mr Barbu and
set up a meetmg With bJm for that week, along With whomever Mr Barbu and Mr Raducu
belIeves appropnate ObVIously, It would be helpful!fMr Brown were aVaIlable, and I ask
Mr Raducu to follow up With lum, also

Please give me dates and tunes ofappropnate meetmgs E-maIl me at
cconnors@PlerceAtwood com, fax me at 207791-1350, and/or call me at 207791 1389 I
look forward to heanng from you and Mr Raducu soon

Power Purchase Agreements

Followmg up on your request that we help With draftIng power purchase agreements
between the nuclear entIty and the transmISSion company, and between the transmISSion
company and mdependent power producers, I mtend to return to Romama the week of
September 7th With JIm Douglass, a colleague at my firm With broad expenence m draftIng
and revIewmg PPAs (before he came to our firm, he worked at the Federal Energy
Regulatory Comnusslon)

VOICE

1
207 791 1100

PAX

2077911350

EMAIL

rPlerceAtwood com



Smcerely,

Ifthere IS anythmg else you would lIke us to do, please tell us

At this pomt, I am only planmng to stay the week, arrIvmg on Tuesday I can stay longer,
through the next week also, Ifyou thInk that makes sense

To asSist us m this work, Mr Douglass has prepared a lIst ofrelevant terms for PPAs I have
enclosed a copy ofthat hst, wInch follows up on the hst you gave me durmg my last VISit to Romama

Bogdan Prwlalche
Dan Regms
Jean Constantmescu
Georghe Indre

Alexandru BInlg
Anton Rosu
Gabnel Poenaru
Ion ConecInl

~R~
Cathenne R. Connors

As always, we would hke to follow a work plan that makes the best sense to you, and prOVIdes
the asSistance you need My goal IS to make the tnp the week ofSeptember 7th as productive as
pOSSible Ifyou have any suggestions as to how to maxmnze that productiVIty, we would appreciate
yourmput.

I would hke to arrange times and dates to meet With you on tIns subject matter, and With anyone
else whom you thmk appropnate I am told that the follOWing people at RENEL (or CONEL now?)
could be the appropnate people to speak to, although With re-organIzatIOn there I of course cannot be
certam

Dr Eng Nlcolae LIClU
Page 2
August 21, 1998

I suggest that you speak to Gabnela Vladescu at RENEL/CONEL, who has helped us arrange
meetmgs m the past She may be able to prOVIde further gwdance as to the appropnate people at
RENEL/CONEL to speak to

Please get back to me as soon as convement for you With your thoughts - how long you tlunk I
should stay, whom I should speak to, and the dates and tImes ofmeetIngs With these people

Cc RodIca DumItnu
JIm Douglass
Howard Menaker
Andres Doernberg
Dan Ionescu
Aura Raducu
Ian Brown
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• Id [10m LIClU and Ionescu theIr latest VIews

To do In Houston

Our latest mput

A Doemberg

MEMORANDUM

Status of pendmg tasks, potentIal future tasks

C Connors

September 10, 1998

Pendmg Tasks

TO

FROM:

Status ofcurrent actzon

RE'

• Pressure to advance law? (Step #1 - get Bureanu to get other mmIsters to SIgn and
send to ParlIament)

• Pressure on Bureanu to advance ordmance?
• Work WIth 10cailawyers/DlIDutnuiStecuiescu on alternatIve government orderre

structunng withm MIIDStry?

DATE

• The draft energy law - creates an autonomous agency
- not hkely to bE' pac;c;ed thIS year

• The draft emergency ordmance
- creates an agency subordmate to MOlT
- sIgned by Bureanu
- not lIkely to be enacted
- the more mdependent the agency IS, the more
questIonable the legalIty

1 CreatIOn of Agency

• Latest comments (to create more mdependence) gIVen 8/10/98 to MOlT (Rodica
Dmmtnu) and CONEL (Jean Constantmescu)

• DIscussIOns WIth Ian Brown on coordmated pOSItion

Follow up strategy

IPIERCE
ATWOODI ATTORNEYS
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2 Power Purchase Agreements

Status ofelm ent actlOn

• Workmg with Nuclearelectnca, Electnca and Jean Constantmescu on PPA
• Collectll1g eXlstmg proposals for generatlon-Electnca agreements

Follow up stwtegy

• Dlaft nuclear PPA - use Bogdan Pmnalche and Manana Vatamanu as contacts to
move forward

• Explore draftmg generatIon agreements
• Need Coopels study to follow through on generatIOn agreements (Portfolio

contracts?)
1S I fi>.s7
To do In Houston

• Bllef L1ClU, ronescu on status ofdIscussIOns

PotentIal Next Tasks

1 TI ansmlSSlon Agreements (TransmlsslOn-DIstnbuflonffransllllsslon
Generators)

• Both L1ClU and Constantmescu have IdentIfied thIS as an Important pnonty

To do lit Houston

• LIsten to Llcm's VIews on what the agreements should look like
• Identify from LIcm, Ionescu, Constantmescu who should be contacted

Otherfollow-up

• Contact Bodan Vlfh Popescu & Dep Gen Dir Mmlescu (ld-ed by Constantmescu)

1 AncIllary ServIces agreements

• Both Llcm and Constantmescu have IdentIfied thIS as an lluportant pnonty

To do lit Houston

• Listen to Llcm and Ionescu's VIews on what the agreements should look lIke
• Identify flOm LIClU who should be contacted
• IdentIfy from Constantmescu who wrote eXlstmg memo and obtam It

2
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I Cnptlve Consumel Contract

• Llclu has Identified this as an Important pnorIty

To do 1I1 HOlistOIl

• Confim1 with LIClU that thIS IS a pnonty
• Identlfy wIth LIClU and Constantmescu the appropnate MlfilStry/CONEL personnel to

\YOlk with

Othel Fallow-up

• Obtam and translate Hunganan consumer regulatlon-fonn contract, UK agreement?

1 Licenses

• ThIS should be a first pnonty
• Ian Brown agrees It IS a top pnonty, and has left It out of the EU work plan with the

understandmg that we will work on thiS subject matter

To do 111 Houston

• Get LIClU to agree thIS IS a pnonty, we should work on It, and Id the nght people to
wOlk wIth

GET LICIUIIONESCU/CONSTANTINESCU TO AGREE TO A SCHEDULE FOR
THIS WORK?

• From past expenence, LIClU wIll say he needs to talk to hIS mll11ster - any way to
preempt thIS? (note these 4 Items are sub-sets ofprevIOus draft outlme of
assIstance, WhIch we never obtamed formal agreement to do, but had some lImIted ok
[10111 Steculescu)

• Does/can/should the schedule be put mto the memo of understandmg?
• How do we prevent any new schedule from fadmg to obtam buy-m from LIClU lIke

last draft outlme of assIstance?

...
J



I PIERCE
ATWOODI ATTORNEYS

QUESTIONS AND COMMENTS ON DRAFT ROMANIAN ENERGY LAW
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IntroductiOn

The followmg are questIOns and comments on the draft RomanIan Energy Law Our remarks

should be conSIdered suggestIons and recommendatIons to c1anfy or contInue the development of

what IS already a well-written law that takes gIant steps m aChIeVIng RomanIa's goals

I The Perspective from whIch We Exammed the Draft Law

We understand, from both the text ofthe Law Itself, and conversatIons WIth RENEL and

government offiCIals, that the goal of the Law IS to make the changes m the energy sector outlIned m

the whIte paper prevIously prepared by RENEL and submItted to the MimstIy The white paper

I
I
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contemplates a competItIve sector structure, WIth RENEL pnvatized and dIsaggregated, and power

sold through a pool spot market

More broadly, as artIculated m the draft Law, RomanIa wants to harmomze Its system WIth that of

the European Umon We understand that the Government also seeks to modernIZe the sector and

promote pnvate mvestment, and wants to take the steps needed to achIeve these goals

WIth these goals m mmd, we have exammed the draft law from two perspectIves (a) process and

(b) substance The first pomt, process, IS as Important Ifnot more Important than the second,

substance In order to meet the reqUIrements of both mvestors and the EU DIrective on IIberalIzauon

ofthe electncity market, the admimstrauve system regulatmg the sector must be open, ObjectIve and

non-dIscnmmatory No matter what the substance ofthe law IS what type ofsector re-structurmg IS

Implemented the process by WhICh those substantIve rules are Implemented IS ofutmost Importance

As to substance, In analyzmg the draft Law, we have assumed that the goals ofthe Law are as

descnbed above to meet EU reqUIrements, mtroduce competItiOn, encourage pnvate mvestment, and

Implement the speCIfic changes descnbed m the whIte paper

Fmally, are comments are based on expenences WIth new or amended energy laws m the Umted

States, England and Wales, Central and Eastern Europe (e g, Czech, Hungary, Poland, LatvIa),

Argentma, AustralIa and elsewhere For example, these expenences teach, among other thmgs (1)
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the Importance ofan Independent regulator In order to encourage Investment, (2) the need for

consIstent and open procedures to reduce controverSIes surroundIng tarIff deCISIOns, and (3) setting

the proper balance as to where substantive rules should appear m the law, In secondary legIslatIon, In

rules promulgated by the regulator, and In an Operational Code
General Comments and QuestIons

Overall, we thInk the draft Law IS a very good start It covers the many ofthe Important POInts,
Includes the relevant objectives, and sets out to achIeve those objectIves both procedurally and
substantIvely In a way that meets EU reqUirements -

One Important addItion that we recommend are proVISIOns fleshIng out the dutIes and powers ofthe
competent authonty, the NatIOnal Agency for Energy Regulation ( NAER) Logically, we thmk
It makes sense to put these prOVISIons about the role ofthe NAER and other authontles m the
begmmng ofthe Law (e g, as Chapter II), Instead oftoward the end of the Law (currently
Chapter VIII) These provlSlons should create a strong, mdependent admmlstratlve body With
broad powers PrOVISions gIVIng the NAER mdependence such as makIng Its head removable
only for cause and allowmg It some control over Its budget - should be Included m the Law Itself

The Law should mclude not only prOVISIons mdlcatmg that the NAER IS the deelSlon-maker on most
admmlstratlve detenmnatIons, but should descnbe the process by whIch Its deCISIons are made
To meet EU and InternatIonal norms for due process, these procedures should allow for nonce, an
opportumty to be heard, the abilIty to appeal, and, m general, follow the EU's overarchmg call for
transparency, objectIVIty and non-<hscnmmatIon

The shorter and SImpler the Law, the better Some streamhnIng could take place, ehmmatmg some
redundant, mconslstent or ummportant defimtlons and makIng the text more concise The
regulator should be In charge ofdetads, and should be gIven fleXIbIlIty to respond to evolvmg
CIrcumstances Efforts should be made to aVOId mIcromanaging In the Law Itself, and leaVIng
details to the NAER The Law should set out broad goals and broad parameters withm which the
NAER can act, and should then allow the NAER to fill m and enforce rules wlthm those
parameters RegulatIon through Government deCISIOn, as opposed to through the Law Itselfand
through the regulatIons promulgated by the NAER, reduces admInIstratIve contmUlty, democracy
and devotIon ofpower to the entIty With the most knowledge on the subject

ConcIseness and SImplICIty IS also preferred because the sector partIcIpants should be gIven the
freedom to act accordIng to theIr own WIlls whenever pOSSible In a perfect world, there IS no
regulatIOn Everyone acts accordmg to hIS or her own volItIOn Because energy IS a Vital
commodIty, transmISSIon and dlstnbutlon are natural monopohes, and we do not hve In a perfect
world, regulatIOn IS necessary But regulatIOn should be hmlted to only those rules truly needed
Whenever gIven a chOice, the optiOn ofno rule should be selected

One way to reduce the size and scope ofthe law, allow the NAER to control the techmcal standards In

whIch It has expertise, and penmt publIc partICIpatIOn lD the promulgatIon of such standards, so
that Investors and other Interested parties have a say In the process, IS to create an OperatIonal or
Gnd Code The Law could eIther establIsh a commIttee to enact and amend the Code, or
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empower the NAER to enact such a Code Itself

Specific Comments and QuestIOns

Chapter 1, ArtIcle V (dejimtlons)

Before our dIscussIOn of specific defimtIons, It may be helpful for us to descnbe generally the
cham ofactors m the energy sector, partIcularly m the electnclty context

The producer, or generator, generates power m Its power statIon The transmItter, or transmIsSion
company, transports that power on high-voltage WIres The dlstnbutor transports the power on
lower voltage wIres mto the end-users' buIldmgs (Some large end-users can connect drrectly to a
transmISSion wIre)

SupplIers are those entItles that sell power to end-users they meter, send out bIlls, and are the
actual retail provIders ofelectrICity Often the local distrIbutor acts as a supplIer, partIcularly
durmg a transitory phase toward full competItIon, when some end-users are captive In such an
envIronment, the local dlstnbutor-supplIer IS gIven an exclUSIve lIcense by the regulator to serve
the captIve consumers 10 a partIcular geographIc locatIOn In return, that local distrIbutor-supplIer
has an oblIgatIon to serve the consumers m that locatIon

Producers can also be supplIers They can sale drrectly to the non-captIve, or elIgIble consumers
Thus, m a competItIve envrronment, some or all end-users can choose the supplIer they want.
Therr supplIer may be the owner of the local dIstrIbutIOn WIres, or the mdlvldual end-user can
contract With a supplIer who does not own the local WIreS In the latter SItuatIOn, the local
dlstnbutor who does own those wrres gets a fee for transportmg the power to the end-user on
behalfofthe non-local supplIer

WIth thIS understandmg ofthe cham from productIOn to end-use, we have the followmg questions
and comments

Local producer of electnclty and/or heat What does of local mterest mean as used here? Ifread
broadly, couldn't all production be VIewed to be oflocal as well as natlOnalmterest?__

Consumer Why Ilffilt thiS defmltIon to anyone who contracts WIth and receives power from a
dIstnbutor? Some end-users (e g, large factones) can connect dIrectly to the transmISSIon lme
(as the current defmltlon ofElectnclty transmission 10 the draft Law recognIZes) Some (elIgIble)
consumers contract dIrectly WIth producers or supplIers who are not therr local dlstnbutors
Why not defme a consumer as an end-user someone who buys or consumes power for hIS, her or
Its own use? (own use could mclude supply to subconsumers, see dISCUSSIon below)
Why does the Law need to defme customers as well as consumers? Why does It need to define
whole-sale and end customers and system users? Can the Law be SimplIfied byJust definmg
consumer and usmg that tenn conSIstently throughout?

ElIgIble and CaptIve consumers Currently, these are defined m the draft Law as those consumers
who can or cannot contract WIth theproducer they choose Conceptually, and gIven the fact that
Romama WIll be allowmg competItion beyond the mInImUm reqUIred under the EU DIrectIve, It
makes more sense to define these consumers as those who can or cannot contract WIth the
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suppller they choose

Mam consumer and Subconsumer We understand that the reason for dlvldmg up these types of
consumers IS to account for consumers ltke tenants, who receive heat or electricity from their
landlords
Currently, the draft Law dlstmgUishes between these two types ofconsumers by defmmg
subconsumers as consumers who are supphed by mam consumers, and mam consumers as
consumers who supply other consumers who have not entered mto a supply contract 11us
defmluon may be too broad or vague, m that It could allow capuve consumers to be sold power
by mam consumers wlthm a dIstnbutor-suppher's exclusIve servIce temtory, as long as these
captive consumers do not enter mto supply contracts
In order to hmit subconsumptIon truly to situatIons hke the landlord-tenant context, It may be
preferable to mclude m the defimtIon a reqUirement (as m Hungary), that subconsumptlon can
only take place m one specific, contiguous place ofconsumptIon (ltke an apartment bul1dmg)

Supply and suppher Our questton on thiS defmItton could be a product ofthe translatton It
appears, from the translation, that supply IS defined as all-reqUirements supply that IS, supplters
must always prOVIde consumers With all the power they ask for at any tune If thiS IS the case, we
do not understand why all supply should be so defmed There could be supply contracts where
the consumer agrees only to a fmlte amount ofpower, or to be mterrupted, or to be subjected to
other hrlltattons, m return for a better pnce We suggest thllt supply be defmed as the sale and
prOVIsion ofenergy, and that a supplIer be defined as the seller and prOVIder ofenergy

User's electncal mstallatlon Why IS for a useful purpose mcluded m thiS defimtIon? Isn't It up
to the consumer whether hiS, her or Its purpose IS useful to hoo, her or It?

Through-Ime We don't understand thiS defimtlon IS It a redundant transmiSSion lme?

Elzmmatzon ojdefinztzons Can some defmlttons m Chapter I be eltmmated? (E g , all the station
defimtlOns, energy transformatIOn, energy converSIOn, pnmary energy, secondary energy, useful
energy, end (supphed) energy, energy source, power technologies and energy potential) Does
the Law really need to mclude defimtIons ofthese concepts?

Are some defimtlons repetitive? Why, for example, IS a defmltlon oftransport and dlstnbutlOn
mcluded ill Chapter ill and IV, when electnclty and heat transmiSSion IS already defmed m the
defimtlOn sectIOn? Why IS transport defmed ill Chapter III, ArtIcle 10 as the actiVity by whIch
fuels and energy are transported from extractIOn or productIOn to be delIvered up to energy
dlstnbutors or end users? Doesn't such a definitIon mclude distribution withm the defimtlon of
transport? Why Isn't the defimtton In Chapter I suffiCient? Shouldn't the defimtton of supply be
In the defimtton section and not In Article 23? Why aren't the defimtlons ofrenewable resources
In the Chapter I defimtlon sectIOn, mstead ofArtIcle 77?

Addztzonal defimtzons Should the defimtlOn of the energy exchange market, or pool, be
~ncluded? DefimtIons of assOCiated pool entltles would also be helpful e g , the mdependent
system operator and economic exchange operator

Chapter II ProductlOn
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ArtIcle 6(1) suggests that all producers need lIcenses
Can't some producers be exempt from lIcense? (E g, autoproducers who sell no power on the
gnd? Producers under 50 or 20 MW?)

ArtIcle 6(2) provIdes that the reqUIrements for grant ofa hcense shall be estabhshed by
Government decIsIon
In order to provIde some securIty for mvestors and demonstrate that EU reqUIrements for
ObjectIVIty, transparency and non-dIscnmmatIon wIll be met, broad parameters for lIcense
reqUIrements should be mcluded m the Law Itself, mdIcatmg that equal and reasonable access to
lIcenSIng wIll be avaIlable Beyond such broad parameters, It would be preferable to have hcense
requIrements set by the NAER, not the Government Thus, the Law could state that the NAER
shall have the power to promulgate reqUIrements for~lcenses, as long as these requrrements are
apphed equally to everyone, follow a publIc promulgatIon process before apphcatlon, and do not
unreasonably restnct accesslblhty to authonzatlon
AlternatIvely, the draft Law could set forth the lIcense reqUIrements In the Law Itself, mdlcatIng
that no other reqUIrements WIll be applIed EIther way, the goal IS to make clear that the hcensmg
process shall be fair, pubhc and contam mInImUm burdens, and that all the requirements are
clearly known and equally applIcable to all

Article 8(1) sets out producer oblIgatIOns
ConSIstent With our comments on Art. 6(2), ""hy can't the Law SImply prOVIde that the producer
must obey the condItIons and parameters set forth m Its hcense, and leave the rest to the NAER to
Include m the lIcense?
Why does Art 8(l)(b) reqUIre producers to supply any dIstrIbutor or consumer who seeks to be
served by that producer? Why can't the producer choose? What Ifthe producer IS m one locatIon
ofRomama and wants to hmIt servIce to that geographIcal locatIOn? What If the producer only
wants to serve large load, or loads WIth certam types of load levels?
What does Art 8(1)(d)'s reference to theIr own operator's staggered grades mean?

Article 9(1) sets out producer rIghts
Art 9(1)(a) very properly sets out the producers' nght to contract WIth ehgIble consumers and the
NBS Somewhere, however, the IdentificatIOn ofwho falls mto the category of elIgIble
consumers needs to be set forth
Perhaps the most approprIate way to Identify these consumers IS to state m the Law that the
consumers falhng withm thIS category wIll be IdentIfied m a Government deCISIon, but that, at a
mImmum, ehgIble consumers shall mclude customers ofa speCific MW usage SIze or more,
mcludmg dlstnbutors, and shall be expanded over tIme conSIstent WIth a explICIt schedule that
comports With the EU DirectIve

Chapter III Transport

SectIOn 1 General prOVISIons

Article 10 defines transport
See prevIOus comment m defimtlOn sectIOn, Chapter I, above

ArtIcle II sets out transporters' plannmg duties
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Art 11(1) sets out a general duty, whIle Art 11(2) provIdes that plans should be submitted for
approval to the competent authonty, later IdentIfied (m Chapter VDI) as the NAER ConfuSIon
could be elImmated by puttmg Chapter VIII ahead of Chapter IT, and coordmatmg who has what
plannmg duty WIth more clarity The State can set NatIonal Energy Pohey, the NAER can try to
achIeve and enforce that Pohcy, and sector partICIpants, such as transporters, can be required to
take steps outlmed by the NAER to achIeve and enforce the Pohcy
Under such a dIVISIon of dutIes, as pertams to transporters, the Law should Simply proVIde that
transporters shall submIt plannmg mfonnatlon to the NAER as the NAER reqUIres through
properly promulgated rules and regulatIOns The NAER can then mdlcate what plannmg
mformatlOn It wIll reqUIre how long a forecast should go mto the future, and how transporters
should coordmate plannmg recommendatIOns WIth dIstnbutors, producers and supplIers
Fmally, the Law should prOVIde protectIOn for submISSIon ofpropnetary or confidentIal
mformatlOn supphed pursuant to plannmg dutIes, and mdicate how the plannmg process then
unfolds what the NAER does WIth the plannmg mformation Does the NAER engage 10 any
declslon-makmg or approvals of the InformatIon? Are reports Issued? If so, to whom, and how
does the pubhc reVIew and partICIpate 10 thIS process?

SectIOn 2 development and explOItatIOn ofthe natIonal electncity transmISSIOn system

ArtIcle 120) declares that the electnclty transmISSIon system IS pubhc property possessed by the
NBS through conceSSIOn
ThIS sectIon should clanfy whetherall 220 kV, 400 kVand hIgher voltage hnes and transformer
statIOns throughout the country are owned by the State The sectIon should also clanfy what It
means by under the terms ofthe law - thIS partIcular law? A separate conceSSIon law? All laws,
Government deCISIons and regulations?
The most effiCient dlstnbutlon ofadm10Istrative authonty IS to have broad parameters 10 the Law,
detaIls left to the NAER, and a m10lffium ofregulatIon by Government decISIon RegulatIon
through Government deCISIon, as opposed to through the Law Itselfand through the regulatIOns
promulgated by the NAER, reduces adm10lstrative cont1OUIty, democracy and devotIOn ofpower
to the entity WIth the most knowledge on the subject

ArtIcle 12(2) sets out the dutIes of the NBS
ThIS section references apphcants who have fulfilled the reqUIrements of thIS law what
reqUirements? To be licensed? To be an ehgible customer?
ArtIcle l2(2)(a) references a transport operator and a system operator, Without preViOusly
presentmg a clear dlstmctlOn between the two
ArtIcle 12(2)(b) references trade actlVltles apparently relatmg to a pool and spot market, Without
first descnbmg the creation of such a pool/spot market
Perhaps It would make more sense, structurally, to 10clude an ArtIcle before ArtIcle 12 and after
Article 11, descnbmg the creatIon and operatIOn ofthe pool ArtIcle 12 could then be clearer
about the NES's dutIes as both an mdependent system operator and operator ofthe economIC
exchange

~omewhere ill eIther Article 12 or 10 a new artIcle precedmg Article 12 on the pool, the
mdependence ofNES's technical system operation from Its role as exchange operator must be
made clear The ED DIrectIve reqUIres that the system operator be mdependent

ArtIcle 12(2)(c) focuses on plannmg duties ofthe NBS
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Is this redundant ofArticle 1I? It lnight be preferable to remove 12(2)(c) and revise Article 11 as
recommended as above
As currently wntten, Article 12(2)(c) also raises difficult questions about the coordmatlon of
transmISSion and production plannmg and what IS meant by thiS section's reference to
mlmmlzmg costs costs ofwhat? TransmissIOn? ProductIOn? Overall cost?
No one IS Identified as an arbiter ofthese cost deCISions the NAER should be Identified as the
recipient of any planmng mformation TypICally, moreover, production dnves transmiSSion
constructIOn, and not vice versa someone wants to budd a plant In a certam area, which results m
certaIn additIOnal transmiSSIon needs, and the costs ofbUlldmg that addItiOnal transmISSion must
be Incorporated Into tanffstructures If there are eXlstmg transmiSSion constramts, they should be
dealt With at the NAER level and m an OperatIOnal Code

Article 12(2)(d) references mterconnectlons With other transmiSSiOn systems and their
explOitatiOn does that mean other systems WIthIn Romania? Ifso, what are these systems? Does
It mean InternatIOnal connections? If so, why IS NBS In charge ofcreatIng these agreements,
WIthout any governmental mput mto deCIdIng what agreements should be made, and how theIr
costs should be treated?

Article 12(2)(e) references the NBS's duties to create network access for the trnport-export
activIties Who, however, makes the deCISion as to what transmiSSIOn plant should be Installed to
meet anf such act.vltIcs, and ".ho should pay for those h'1StaUatlons? Agam, there should be some
governmental andlor NAER Input otherwise the NBS could pragmatically control all export and
Import, and restnct such actIVitIes, contrary to ED requrrements

In sum, Article 12(2) needs reVISIOn to clarify the mdependence of the system operator, hmlt the
NBS's powers, Identify the Government and the NAER's control over plannmg and pohcy
deCISions, and descnbe the creatIon and operanon ofthe pool

Article 13 prOVIdes that the NES shall prepare objective and non-dlscnmmatory techmcal
speCifications for production, transmiSSion and distrIbutIOn plants and mstallatlons and eqUIpment
connected to the gnd, which shall receive a., opInIOn from the competent authOrIty
AgaIn, confuSIOn could probably be reduced by puttmg Chapter VIII before Chapter II
Techmcal speCIficatIOns should also be detenmned either by the NAER dIrectly, or as set forth m
an Operation Code created by a Code CommIttee WIth slgmficant control by the NAER.
Techmcal speCificatIons, particularly as to non-transmiSSion related aspects ofplant, should not
be determmed by the NBS alone, With only a non-bIndIng opInIon from the NAER

Article 14 descnbes the dutIes ofthe system operator
Agam, It must be made clear that the system operator works mdependently ofthe economIC
exchange The duty of the system operator IS to mamtam the transmiSSion network from a
technical pomt ofview and to ensure that effiCient transmISSion occurs from that techmcal
perspective The exchange market IS entirely separate from thiS techmcal operatIOn For
example, the system operator arm ofthe NBS deternllnes what voltage stabIlIty servIces are
ueeded The marketmg arm ofNES then referees the bid process by WhICh the cheapest bIdder to
prOVide such services IS determIned The marketmg ann then tells the system operator ann who
won the bid, and the system operator then technically dispatches the power from the wmmng
bidder
To the extent Article 14 does not recognize the separateness of these two anus, It must be
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re-wrltten

ArtIcle 14(d) provides that the system operator shall valonze the amount of supplIed or
purchased energy WithIn the transmiSSIon system The meanmg ofthIS prOVISion IS unclear The
system operator does not IdentIfy a pnce for any power It Identifies the cost oftransmiSSIOn
servIces, and can calculate hne losses

ArtIcle 16 dIscusses the establIshment ofprotection and safety areas
Why IS the sIze ofsuch areas determmed by Government deCISIon mstead ofby the NAER?
Article 63(1) says that the competent authorIty establIshes the SIZe ofprotection areas Are these
ArtIcles InCOnsIstent andlor redundant?

SectIOn 3 explOItatIOn and development ofheat transmISSIon plants

ArtIcle 18 dIscusses heat transmISSIon
Why Isn't the NAER In ultImate charge ofensurmg proper coordInatIon ofheatIng statIOns
connected to the NES?
The appropnate place to put the techmcal nonus references m ArtIcle 18(3) could be an
OperatIonal Code

Chapter IV- D,strlbutlOn

Article 19 dIscusses dIstnbutlon
ArtIcle 19(1) defines dIstrIbutIon See comments above regardmg defmItIons

ArtIcle 19(2) references speCific markmg pomts IfthIS means the IdentificatIOn ofwhere
transmitters' and consumers' eqUIpment ends, thIS IS an appropnate subject for an Operatlonal
Code

ArtIcle 19(3) refers to techmcal and safety nonns contaIned by regulatIOns In force These types
ofnorms are appropnately Included In an OperatIonal Code

Article 20 discusses distrIbutors' rIghts and oblIgatIons
ArtIcle 20( I) prOVides that the NBS may be a dlstnbutor, along With any company hcensed to
dIstrIbute and supply wIthm a gIven area Why does the NES need a dIstnbutIon hcense? WIll
the NBS be penmtted to be both the transmISSIon company (mdependent system operator and
economIC exchange operator) and a dIstrIbutor In one or more servIce terrItOrIes? Won't thIS
SItuatIon result In market dommance?

ArtIcle 20(2)(a) appears to Impose an oblIgatIOn to serve on dIstrIbutors WithIn theIr servIce
temtones Are dlstnbutors gOIng to be given exclUSIve hcenses to supply (at least captIve
consumers) wlthm theIr temtones? ThiS IS apparently the chosen system, but IS not made clear m
the text

ArtIcle 22 dIscusses Isolated locahtIes
Article 22(1) reqUIres local producers to prOVIde dIstributIOn In Isolated localItIes What Ifthere
IS more than one generation plant wIthm such a localIty? Why reqUire a generator to proVIde
dlstnbutlOn If anyone IS gomg to be reqUired to prOVIde dIstrIbutIOn, why not a dIstrIbutor given
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an exclusive lIcense to serve an adJommg service territory?

Articles 22(2) and (3) reqUIre umfonn tanffs between consumers served m Isolated terntones and
other consumers, and provides that the NAER and Fmance Mmlstry shall establIsh how the local
producer IS recompensed for such SubSidies
These provIsions suggest that there Will be Uniform tanffs throughout the country Does thiS
mean for all classes of consumers? Later provIsIOns suggest not that rates can be different for
different classes but thiS pomt IS not made clear
Umform natIonal tanffs create difficulties m a competitive sector structure generally How can
there be umform tariffs throughout the country IfelIgtble consumers can contract dIrectly With the
producer oftheIr chOice? Assummg that these tariff rules only apply to captive consumers, IS a
Uniform tariff for all such customers fair when costs can vary throughout the country? Is It faIr to
the supphers? What happens If the NAER disagrees With the Fmance MIniStry? What IS the
process by which subSidies are determmed IS there any transparency to thiS process?

Article 22(3) proVIdes that the NAER, together With the Fmance Mmlstry, estabhshes the
mmlmum reqUIrements regardmg contmulty and qualIty ofsupply Why IS the Mmlstry mvolved
With thiS techmcallssue?

Chapter V Energy Supply and Utz!zzatlOn

Article 23 deals With energy supply _
Article 23(1) defmes supply See diSCUSSions above regardmg defimtlOns

Article 23(1) requIres supplIers to enter mto supply contract With consumers based on a model
contract prepared by the NAER. It makes sense to have genenc contracts for captive and small
consumers But why should contractual relationshIps between elIgible and large consumers be
hmlted by model provIsions?

Article 23(2) reqUIres energy to be billed based upon the metermg eqUipment mdex what does
thiS mean? Agam, why should relatIons between supplIers and elIgible consumers be so
regulated?

Article 25 Imposes additIOnal restrictions on supplIers' contracts
These prOVISions suggest that any supplIer must contract With any consumer aslang for a contract
thiS does not make sense Ifthe supplIer does not serve that territory, or If competition IS
available These prOVISions appear to mtend to mean that only the local dlstrlbutor-suppher has
such an oblIgatIon to serve, but thiS pomt IS not made clear
Similarly, as to ehglble consumers, why Impose restrictIOns on contractual free Will? Also, as to
large customers, some thought should be given to eXit fees, re-entry fees, or other ways to deal
With customers entenng and eXltmg the system on a short, 30 days notice
In sum, we belIeve that the Law should make clear that an obhgatlon to serve is Imposed only on
dlstnbutor-supplIers given exclUSive or semi-exclUSive service terntones, and that contractual
lImitatIOns should only be Imposed on contracts between captIve consumers and such
,hstnbutor-supphers As between other supphers and consumers, they should be permitted to
negotiate their own terms, mcludmg notice penods

ArtIcle 26 goes to subconsurnptlon
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ArtIcle 26(1) allows subconsumptIon only wIth the supplIer's consent WhIch suppher the local
dlstnbutor-supplIer With an exclUSive lIcense? WhIle some, perhaps most, consumers m a service
terrItory may, at least m the begmnmg, be captive consumers served by such a
dlstnbutor-suppher, elIgIble customers can choose any producer-suppher they want Why should
such an elIgible consumer's dIstrIbutor be the final arbIter ofany subconsumptlon deCISIons It
makes? Even as to captive consumers, there may be SItuatIOns where the NAER should be able to
overrule a supplIer's ObjectIOns and permit subconsumptlOn In the absence ofsuch ultimate
agency control, as more competItion IS mtroduced, the dlstnbutor-supplIer servmg the
dlmlmshmg group ofcaptIve customers m Its service terntory could try to argue m favor of
payment of stranded costs

Articles 26(2) and 26(3) appear to requITe a mam consumer to prOVIde subconsumers With
electnclty WIthout any additIonal charges from the pnce the malO consumer pays Its supplIer for
electnclty Are there no cIrcumstances under whIch a mam consumer mIght mcur addItIOnal
costs that should be covered for provldmg subconsumptlOn?

ArtIcle 26(3) requIres subconsumers to enter mto supply contracts WIth mam consumers Does
thIS mean all tenants must enter mto supply contracts WIth theIr landlords? Isn't thIS lOconsIstent
With the defimtIOn ofmam consumer m Chapter I defmmg a mam consumer as a consumer who
supplIes other consumers who have not engaged mto the supply contract?

Article 26C4) reqUIres supplIers to contract to supply energy to a mam consumer when the mam
consumer IS servmg a commumty m the supplIer's responsibilIty As elsewhere, however, and as
discussed above With respect to those other prOViSions, the Law does not make clear that only
certam supplIers are responsible for consumers m particular terntones only the
dlstnbutor-supplIer given an exclUSive hcense to serve captive consumers wlthm that location,
and not other producer-supplIers servmg ehglble consumers TheoretIcally, all supphers could be
responSIble for all consumers m the country as the Law's language stands now
Assummg that thIS prOVISIon mtends to make only the dIstributor-supplIer gIven an exclUSive
hcense to serve captive consumers m a particular territory responSIble, how IS thIS proVISIon
conSIStent WIth ArtIcle 26(1)? ArtIcle 26(1) seems to give supplIers dIscretion m allowmg
subconsumptlon, whIle ArtIcle 26(4) seems to reqUIre them to allow subconsumptlon

Article 26(5) prOVIdes that changes m a dIstrIbutIOn network to enable dIrect supply by a suppher
to a subconsumer shall be made by the supplIer alone on wntten request from the subconsumer
Does thiS mean that any subconsumer any apartment tenant, for example can force any suppher
to prOVIde It With dIrect supply upon request?

Article 26(6) prOVIdes that expenses mcurred by changes III pubhc dIstrIbutIOn plants shall be
borne by the responSIble party, WIth the modIfications remammg the supplIer's property Should
we assume that the referenced suppher owns the dIstribution plant at Issue m the first place?
What IS publIc dlstnbutlon plant as opposed to any other distnbutlon plant?

MIele 27 goes to cut-offs
Who deCIdes whether the suppher has obeyed the terms ofArtIcle 27, or whether a consumer
should receIve damages? What process IS used to make thIS determmatlOn?
Does a strIke fall wlthm the tenns ofArtIcle 27(4)?
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Articles 29-31 go to supplIer lIablhty
Who decides whether the suppher or consumer has breached or vIolated the rules descnbed here?
Later prOVISions 10 Chapter vrn suggest It IS the NAER, but thiS IS not clear here Putt10g
Chapter VIII ahead ofthese other chapters could clanfy thiS pomt

Chapter VI Prlcmg and Tariffs

Article 32 goes to the mclUSlOn ofcosts 10 tariffs
Should thiS Article make clear that costs mclude a reasonable profit?

ArtIcle 33 goes to entitlement to apphcable pncmg systems
This IS probably a translatIOn Issue - the meanmg ofthIS Article IS unclear

Article 34 estabhshes two types oftariffs
Article 34Cl)Cb) provides mdrrectly that captive consumers are supphed by dlstnbutlOn
companies As stated earher, It would be helpful to make clear earher and exphcltly 10 the Law
that distribution companies wIll be awarded exclUSive service temtones to serve captive
consumers, that those particular dlstnbutors-supphers shall have the oblIgatIon to serve the
consumers 10 their temtones, and that elIgible consumers can be served by any supplIer oftheu
chOIce

Article 34(2) provides that captive consumers have a natIOnal, umform tariff See preVIOUS
comments on the dIfficulties ans10g from such tanffs when costs vary from locatIOn to locatIon

ArtIcle 36 goes to pnc10g pnnclples
ArtIcle 36(1)'s reference to proposed gnds IS unclear
Article 360)(c)'s reference to dIfferentIated tanffs IS unclear IfthIS means that supphers should
offer dIfferent types ofpncmg optIOns (e g , a hIgh energy and low capaCIty charge, or VIce
versa), then thIS IS fine
ArtIcle 36(1)(g)'s reference to local heat tariffs seems mconsIstent WIth Article 34(2)'s
reqUIrement for umform tanffs

Article 38 goes to regulatory review oftariffs
The review process should be detaIled to show that due process IS prOVIded, and that both the
process and the results shall be transparent, ObjectIVe and non-dlscnmmatory
Can tariffdeCISions be appealed?

Chapter VII AuthorlZatlOn and ConcessIOn

Article 42 goes to who needs a lIcense
See prevIous comments on exemptmg plant not connected to the gnd or under 25 or 50 MW

ArtIcle 43 goes to lIcense cntena
lnstead ofUSlOg may, shall might be preferred, m order to meet EU Dlfectlve requIrements that
all lIcense cntena be transparent, objectIve and non-dlscnm1Oatory

Article 45 goes to constructIOn lIcenses
See prevIOus comments about exemptmg some smaller plants or plants not connected to the gnd
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Should, for example, a factory owner buIldmg a self-generation facJ1lty be compelled to go
through the same lIcense process as a large plant servmg the publIc?
See prevIous comments on settmg forth provISions ensunng due process m the lIcense review
process

ArtIcle 46(1) goes to documentatIOn for constructIOn ofplant
Why IS all such documentation subject to a publIc bid? Ifa publIc entIty, e g , NES, wants to
bUIld transmiSSion plant, then a publIc blddmg process makes sense But If a pnvate entity wants
to buIld a plant, why should It be reqUired to go through a publIc bIddmg process?

Article 48 goes to operatIOn lIcenses
See preVIOUS comments about the need to proVide due process and make clear all the cntena for
acqUISItion of the lIcense
How does Article 48(I)'s reference to a predeternuned lIcense penod comport With Article 44's
ten year lumt?

Article 49 goes to transmiSSion and distribution lIcenses
Article 49(2) IS unclear as to whether It apphes only to transmiSSIon and dlstnbutlon hcenses
(which makes sense), or to all operation hcenses

Artlcie 50 goes to operatIOn hcenset: oblIgatIOns
ArtIcle 50(1)'Stechmcal standards are the appropnate subject ofan Operational Code

ArtIcle 50(3)'s reference to processmg any registered data IS unclear

ArtIcle SUe) goes to a lIcensee's nght to water
Does the reference to buddmgs, courtyards, gardens, churches and cemetenes mean that no
hydroelectriC faCIlIties can be buIlt where someone, for example, plants a garden?

ArtICle 52 goes to modificatIOns and fines
Article 52(2)'s meamng IS somewhat unclear By exclUSIve nght, does thiS mean NBS or a
distrIbutor-supplIer With an exclUSive service terrItory for servmg captIve consumers? What does
the reference to the mterested parties mean?
The due process protections for the procedure m establIshmg fines should be spelled out The
language In Article 52(4) as was expected ofhim and Article 52(5) from the ascertammg could
be more precise

Article 53 appears to go to when hcensees can change their fonn and retam their lIcenses
The meanmg ofthIS Article IS unclear Ifthe meamng IS as mdlcated above, then more preCISion
IS needed as to when changes III a hcensee reqUIre approval ofthe NAER, and what cntena are
applIed for that approval

Article 54 goes to Withdrawals and takeovers of lIcensees
Why does the mlllistry, and not the NAER, oblIgate hcensees to contmue operatIOns? Should the
NAER also have the power to force a lIcensee who has not VIOlated any rule to contmue to
operate past Its lIcense penod for a fixed tIme, for compensatIOn, m emergency SituatIOns?
The procedure for the decislon-makmg on these Issues (e g, the nght to appeal) should be spelled
out
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Article 56 goes to nght ofentIy
Is Art 56(2)'s preclusion ofappeal constItutional?

Article 58 goes to nght ofpassage
The meanmg ofArtIcles 58(2) and 58(4) are unclear IfArt 58(4) means that the partIes cannot
mutually agree to gIve back a nght ofpassage, then the reason for such a prOVISIOn IS also
unclear

Article 61 goes to easements
Why are passage nghts, usage nghts, easements, protection areas etc the subject of multiple
articles? Can these ArtIcles be umfied and streamhned~

ArtIcle 62 goes to expropnatIOn
What IS the procedure for land expropnatIOn referenced m ArtIcle 62(1) a court proceedmg?
Why would the nght to expropnatlon apply to buIldmg generatIOn plant m general? WIllIe there
may be a reason for some types ofgeneratIon, e g , hydroelectrIC facilItIes, to be able to condemn
a partIcular piece ofproperty, why should an ordmary generatIOn plant be able to expropnate
land?
What are the cntena for determmmg when land can be expropnated?
Why does the land become state property under Article 62(4)? In the UnIted States, for cJWIl1ple,
when land IS expropnated by pnvate utIlitIes to budd transmiSSIon and distrIbutIon networks, or
pipelInes, the property belongs to the utIlities, who paid for It If the state owns the expropnated
land under Article 62, does the state pay for It?

Article 63 goes to protectIon areas
See comments above regardmg Article 16

ArtIcle 64 goes to concessions
It IS unclear which energy actIVitIes reqUIre conceSSIOns and whIch only reqUIre lIcenses We
assume that concessIOns WIll be reqUIred for actIVItIes USIng publIc property, mcludmg
hydroelectnc faCIlitIes, the NETS (as prOVIded m Art 12(1» and perhaps nuclear resources
ArtIcle 62 also suggests that conceSSIons wIll be needed for those parts ofgas transmiSSIOn and
gas and electrIC distributIOn hnes that reqUIre the use ofexpropnated land

Article 64(3)'s reference to the general cntena IS unclear whIch general cntena?
The cntena lIsted under Art 64(3) appear mtended to apply generally to all conceSSIons, yet
ArtIcle 64(3)(b) and (c) refer only to heat transmISSion and dlstnbutlon

Why does the government, and not the NAER, establIsh the genenc bIddIng rules mArtlcle
64(4)? Why would there be bIddmg on electrIC transmISSIon property, when the NETS holds the
conceSSIOn under ArtIcle 12 and operates all transmISSIOn? SImIlarly, If there are dlstnbutors who
must use expropnated land for only parts oftheir dlstnbutIOn lines, how can a bIddmg process be
!1sed to award theIr conceSSIOns for that land?

What are the cntena, and/or who deCIdes what the cntena are, for obtaInmg a temporary lIcense
under ArtIcle 64(5)?
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Why are the time penods for concessIOns 10 Article 64(6) different from the time penods for
lIcenses? (See Article 44 )

Under Article 64(81 must the grantor approve every 1Ovestment, no matter how small, dUrIng the
last ten years ofa concessIOn?

ArtIcle 65 goes to concessIOn transfers
As WIth ArtIcle 54, prOVIsIons should be made as to when the transfonnation ofa conceSSiOn
holder InvalIdates the conceSSiOn or reqUIres NAER approval

Does ArtIcle 65(2) mean that the ongmal conceSSIon holder can never aVOid lIabilIty, even after
an approved transfer?

ArtIcle 67 goes to tenmnatlOn ofconcessions
What does remstated mean mArt 67(3)?

Article 68 goes to conceSSIOn waiver
Should the reference to competent authonty mArt 68(1)(a) really be to grantor?
Who deCides, and how IS It deCided whether the reqUIrements mArt 68(1) have been fulfilled?

Is there all] statute of lImItatIons underArtIcle 68(2)?

ArtIcle 69 goes to conceSSIon wIthdrawal
The process by which the grantor makes a WIthdrawal detennmatlOn should be outlIned
somewhere, showmg that mlllimal due process protectIons, such as notIce and an OPPOrtunIty to
be heard, have been met

Chapter VIII Competent Authorities and Their Powers

SectIon 2 Powers and Duties

ArtIcle 72 goes to the_powers and duties ofthe competent mInIStry
Why Isn't the nght mInIstry speCIfically named?

ArtIcle 12(f)'s reference to the promotion of1Odlgenous resources should keep 10 mmd the ED's
lImIts on such promotIOn

Article 73 goes to the competent authonty
If the competent authonty IS the NAER, why not SImply refer to It as such throughout, Instead of
competent authorIty ?

Article 73(1)'s reference to subordmation and ArtIcle 73(3)'s reference to Government deCISIOn
bnngs up the Issue of regulator mdependence, discussed m our general comments, Section II,
above

Article 73(2)(g) does not make clear whether the NAER's contract resolutIon IS appealable to
court
As mdIcated earlIer, prOVISIOns should be mcluded demonstratmg that due process concerns are
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met In the NAER's declslOn-makmg processes In general

Article 75 spells out the powers and duties of local councIls
Are there any lumts to the local council's ablhty to take over heatmg plant and networks any
tIme lumts, or reqUirements to pay compensatIOn, for example?
ArtIcle 75(4)'s reference to access to mfonnatIon should Include protectIon from publIc
dissemmation ofpropnetary or confidentIal InformatIOn

Chapter IX Renewable Energy Resources

ArtIcle 77 defines renewable energy resources
See earher comments on InsertIon ofdefimtions mto defimtIon sectIons

Why does ArtIcle 77(1) hmlt renewables to household waste, mstead ofall waste?

Chapter X LzabzlItzes and Sanctzons

ArtIcle 8 I goes to mIsdemeanors
IfsanctIOns are Imposed by the NAER, why are the InspectIng agents authorIzed by Government
deCISIon under ArtIcle 8l(I}?_

Chapter XI TranSitory andFmal Provzszons..

AddItIonal transItory prOVISIons be Included, such as the dates for dlsaggregatmg and pnvatlZIng
RENEL, the date for settIng up a pool, the IdentIty ofelIgIble consumers and how and when that
category expands
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There are advantages and dtsadvantages to includIng the actual detal1ed changes

m tlus law, or leaVIng those concrete steps to a separate transltLon law. On the one hand,

there may be momentum. now to get the changes done and, therefore, we may want to put

as much as possIble in tlns law and get the changes through qUIckly. On the other hand,

It may make more sense to have a general law that can go mto effect now, and leave

thrashIng out the detaIls to another law. For example, Ifwe get mto detaIls and set

deadlmes for specific changes m thIs law, the whole law could get bogged down, and on

parts oftbe law could get passed untIl the chstant future We don't know whIch

alternatIve IS the most sensible pohtIcally, we need 1DSlght from Wayne and others to

answer these questIons Ifall thIngs were equal from a clean legal perspectIve, It would

be better to have two laws (winch IS why we have drafted It as such here)

We look forward to your comments
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DRAFT -August 14, 1997

ROMANIAN ELECfRlCITY AND HEAT LAW

[The sourcesfor the draftzng ofthis Law are dIVerse They znclude the paper, ~'A

Proposed Structurefor the Romanzan Power Sector• .. andprevious drafts ofa Romanzan
electriCity law(~ a drafifrom March 1996) Draft or enactedlegzslatlonfrom other
Central and East European countrles was reviewed, Includmg Poland, the Czech
RepublIc, Hungary and Latvza Flnally, gwen the sector model chosen by the
Government ofRomanza (transitory towardfull competition, With a pool), British and
Californza legzslation was also examzned]

CHAPTER I

General ProvisiOns

ArtIcle 1-Scope and Purpose

1 ThIs Act governs the production, transport, supply and consumptlon of
electnc energy and heat

2 The purpose oftlns Act is to estabhsh a structure and goals for the
electnclty and heat sectors ofthe country whIch are consiStent with the pubhc mterest
and Wlth other requirements ofthe law.

3 The objectIves oftlns Act are

(a) secunty ofsupply through

(1) balance and dlversdicatlon offuel sources m the natlonal
energy nux;

(11) promotlon ofrenewable energy resources,

(111) adherence to umform technIcal standards conformmg WIth
mternatIonal norms and facilitatlng cross-border exchange,
and

(IV) [ifdeemed necessary orprudent] mamtenance and
appropnate use ofsecurity reserves,

(b) market ltberahzatlon and competitlon Wlthm the electncIty sector,
m order to ratIonahze pnces, promote energy efficIency, promote
pnvate ownerslnp, mcrease mvestment, modermze mfrastructure,
proVlde for sustaInable development and expand consumer cholce,
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(c) ratJ.onal and economical use ofenergy resources through
apphcatJ.on ofleast cost pnnclples and promotion ofenergy
efficiency, mcludmg demand side management,

(d) open access to internatIonal markets,

(e) promotIon ofenvrronmentally sound energy practIces, and

(f) protectJ.on ofconsumers and consumer nghts

[I1ze purpose ofthIS provISzon (andArtIcle 1(2)) IS to set obJectzves, consIstent wzth the
energy Sector Statement, whzch are general enough to beflexzbly applzed. yet specific
enough to provzde a substantzve legal baszsfor Implementzng regulatzon. We needto
confirm With local counsel on the relatlonshzp betweenpnmary andsecondary
legzslatlon, what level ofdetaIl IS requIred m the basIC electrzclty and heat law, and what
can be leftfor secondary legzslatzon Ideally, the basiC law shouldset out a general
framework, WIth the agencyprovldmg detazl through Its regulatlon. Sometzmes, however,
agenczes do not have thepower to enact regulatlons, anddetaIls must be ,ncluded In the
basIC law, or m decrees ISsued by the cabznet

We have mcludedsecurzty ofsupply as thefirst obJectIve, because It IS usually the
paramount concern ofgovernments In Central andEastern Europe The first concern of
anygovernment lS, obViously, that the Izghts do not go offand the Cltzzens don't.freeze
That saId. however, It does 1UJtfollow that Intense governmental oversIght and
znvolvement m the sector is the best way to achIeve thiS obJectzve For example, the
meansfor achlevzng the goal ofsecunty ofsupplysetforth in Artzcle 1(3(a)(i) 
dIVersificatzon ofresources - neednot be mandatedthrough substanhve rules and z,mzts,
rather, marketforces themselves can andshouldresult In aportfolIO ofgeneratzon
alternatIves

Szmllarly, the meansfor achzevIng securzty ofsupply setforth In Arhcle
1(3)(a)(IV) - secunty reserves - may 1UJt be necessary ifa truly competItlVe sector
structure IS establzshed We have meluded thzs goal only as an opnon, if't IS determzned
that ImmedIate economic czrcumstances requIre contznuedgovernment Involvement to
thIS degree Security reserves can be maintaInedeither by the government, or byprIVate
sectorpartzclpants through mandate (see, !...K..t the draft Latvian law, which contemplates
both) We have also zncludedpromotzon ofrenewable energy resources as a meansfor
achlevmg securIty ofsupply (Arncle 1(3)(a) (iz)), although InclUSIon ofsuch a means IS

also optzonal anddependent upon vanousfact-sensItIve issues, such as the current and
antzclpatedstate ofthe economy, the amount and nature oflruhgenous resources, and
environmental condmonsJ

ArtIcle 2 - Definitions

[The followmg terms WIll need definztwns, we have left the defimtzons outfor the tzme
bemg, whzle the substantive provzswns ofthe law are stzll In flux ]

4



generation

grid [ThIS defimtlon shouldinclude both the transmISSIon anddzstrlbuhon
network]

heat [ThIS defimtlon should Include something lIke thermal energy In hot water
or steam or other carryingagentsJ

dtstnbunon [ThIS defimtlon should be llmltedto wIres only. as supply and dlStnbutlOn
are separate concepts throughout the lcirY, In order to permIt and
encourage competztion In supply1

5

[ThIS dejinztzon also flows out ofdue process concepts, andshould
Include governmental actlOns such as ISSUing, transferrmg or
termmatmg a lzcense. adjustmg a tariffmore than 5% and other
non-de mmzmIS changes m the status quo J

[ThlS defimtlon should Include persons or entztles aggrIeved or
affected by a declSlon or rule and lS based on concepts ofdue
process]

emergency {l'hlS defimtzon needs to ldentlfy exceptiOnal COndltzOns callmg/or d17ect
governmental intrusIOn. A polley deCISion needs /0 be made whether
labor dIsputes should be Included In the dejimtzon. ThlS deczslon Involves
economIC, legal andpolltlcal conslderatlons On the legalfront, we need
to check WIth local counsel on exlStmg labor laws andwhether they
already deal WIth the Issue ofrequITing contlnuedwork during stnke
SltuatlOns1

elIgIble customer [ThIS defimtion shouldcomport WIth thatprovIded In the European
Umon D17ectlve on Ilberaluatlon ofthe elect71clty market - those
entItles entztledto contract dIrectly wIth generators or supplIers
other than the local dzstnbutor. For clarIty, the defimtlon should
lIst who they are, !& consumers larger than 100 gwh, suppliers,
etc)]

mterested party

autoproducer [ThlS defimtlon should be llmltedto entztles using 100% ofthe power they
produce themselves because autoproducers are exemptfrom llcenslng
under Artzcle 8(2)(c) ]

major decISIon

heatsuppher

consumer [ThIs defimtlOn should Include any end-user ofpower, m order to
dlstmgulSh between all users ofelectricIty and the sub-set ofellglble
customers (see below) ]

I
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Article 4 - Board Structure

The Romanian Energy Board ("REBj shall regulate actlvitIes WIthIn the
electrICIty and heat sectors

1 The REB shall consISt ofa ChaIrman, two other board members, and
support staff

CHAPTER II

ArtIcle 3 - Scope of DutIes

The RomanIan Energy Board

[ThIS defimtzon should znclude sales, as dlstznguzshedfrom the wire
function ofdlStrlbutlon - see the defimtlOn ofdzstnbutlOn.]

supply

transmISSIon

2 The Chauman and other board members shall be appointed by the
PresIdent and approved by ParlIament They shall sit for five-year terms, except that the
1illtlal terms ofthe Charrman and other members shall be five, four and three years
respectIvely, so that, m the future, the terms ofthe Charrman and other board members
shall tenmnate m dIfferent years

[We need znputfrom local counselon how muchpower we can give to the REB - ~,
can It zssue general regulanons, as opposedto specific deCISIOns? (We assume below that
the REB can be gwen power to Issue general regulatIOns/decrees/resolutIOns) We also
needto know how much ofthe REB'sprocedures can/should/must be governable by an
exzstmg CIVIl admmzstrahve procedure and and/or a CIVil service act1

[The paper on theproposedstructw'efor the Romamanpower sector (3 4) states that
"'the regulator" IS appOIntedby the PreSIdent andapprovedby Parlzament TJus
language lmp/zes, butdoes not state specifically, that only one chiefexecutzve IS
appointed, as opposed to the boardsuggestedhere The structure ofthe chIefexecutrve
isflexIble, and can be eIther one or muItzple persons Some countTles,~Hungary,
have only one cmefexeeutzve Instead ofa board, preswnablyfor effiCIency In the Umted
states, a board IS usedm order to obtam the benefits ofmulhple ViewS andexperhse.
democratzze deczszonmaJang and achIeve lnstztutzonal contmulty Poland compromISed
on thIS Issue by havzng one head, but advISed by a Consultatzve Council Ifnot already
determIned andforec1osed, we recommenda smaII- three person - board, to maxzmzze
the benefits ofboth vzews a small SIZe for effiCIency, With multiple members to obtam the
advantages ofa boardstructw'e ]

I
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{Thlsjive-year term IS similar to Poland and the United Kmgdom, and many US state
commiSSIOns Boards are typically staggeredfor contmulty ]

3 The Chamnan and board members may be removed before the end oftherr
five-year terms only due to physIcal or mental mcapacIty, conVIctIon ofa felony, or
reSIgnatIon

{ThIS IS similar to the defimtzon 0/cause used m Poland, the UK and most US
commisSIOns ]

Article 5 - DecislOnmakmg Process

1. REB decisionmalang shall take place through the ma.Jonty vote ofthe
Chamnan and the two other board members

2 Upon Its own 1llloatlve, or lfrequested by an mterested party, the REB
shall hold a publIc heanng before ISSwng a major decISIon

[We need to check with local counsel on any exlstmg applrcable publIc hearmg laws If
there are none, orpubbc hearmg IS not otherwzse a commonly understoodterm, then we
need to Include a definztlon ofpublrc hearmg We have bmltedpublzc hearmgs to TnaJor
declszons so that the REB sresources are not depleted holdmg hearmgs on apotentlally
vast number ofmmor determznatzons It may make ]

[The purpose ofthIsprOVISIon and the provzszons below IS to meet transparency
standards generally recognzzed m the European Union directive on IzberaIzzatzon ofthe
market and Western due process requirements1

3 All REB decIsion shall be m wntmg and made avaIlable to the pubhc All
major declSlons shall be pubhshed m the official newspaper ofRomama. [Alternate
forms ofpublzcatzon can be used ifdeSired orpreferred under Romanian law - the Polzsh
Energy Law reqUiredthe ERA to ISsue Its own bulletzn, the UK ElectriCItyAct of1989
leaves the mode ofpublzcatzon ofdecISIOns to the Secretary ofState or Director]

4 All REB decIsions are appealable [In accordance WIth CIVIlprocedure
act? or name the approprzate court]

Article 6 - Board Funding and Staffing

1 The REB shall be financed by fees Imposed on sector partICIpants The
type and amount ofthese fees shall be set by the ChaIrman and other board members
[RevIewable by the Energy MinISter?]

[I'he purpose ofthiS prOVISIOn IS fo prOVide agency zndependence ManyJUriSdIctIOns
fund energy regulatory boardsfrom sector partICIpant fees -~ Hungary, Poland, the
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U K, many US commlSSlOn.]

2 Fees charged by the REB shall be non-dIscnmmatory The REB shall set
fees annually and publIsh them m the OffiCIal newspaper ofRomama pnor to their
effective date

3 Staffing levels, organIZation and qualIfications shall be detennmed by the
Challman and other board members [ReVIewable by the Energy MInIster?]

[Are salaries and who can be chosen to be staffset by the cNzl service act or can the
boardmembers have mput? Iflegal, mcluslon ofa prOVlSJon such as the PolISh Law's
Art 29, allowzngfor different remuneration ofERA employeesfrom other czvII servants,
conslderzng wages In the energy sector, would be helpful to obtam qualifiedpersonnel]

[Do we need to Insert ethIcal and conflict ofInterest rules here or do they already exISt
for government workers elsewhere In the law?J

Chapter III

Planning

[We recommend that centralgovernmentalplannIng In the electnczty sector be
mmlmlzedas much as pOSSIble By "plannmg, " we mean the determination and
ImpOSItion ofan overall sector strategy, beyondthe general Energy Sector Statement
already Issued by the Government -for example, a declaration that a certazn number of
new generation plants shouldbe developed by a certaznyear, or specifics as to where
newplants shouldlocate and what energy sources they shoulduse

Some more specificplannmg can andshould ocCW" m areas m whIch the
government mazntalns broad regulatory control, !.K, gndexpansIOn, nuclear
generatzon, and hydrofaCIlIties Such plannmg determinations, lwwever, shouldbe
dealt WIth In the context ofIndIVidual regulatory deCISIOns, or m other, more specific
legalprovIsIons on thatparllcular subject For example. the procedurefor grid
expanslOn oversIght should be zncluded zn the Grzd Code (see Artzcle 20 herem) See
also the questions at the endofthIS document on nuclearpower andhydrofacllllles

As to broaderplannmg deCisIOns, formal, govemmentaIlmposition ofan overall
sector strategy shouldnot be necessary WIth a competitive sector structure market
forces shouldensure the development ofeffiClenl supply ThefollowzngprovlSlons are
only suggested z.f, nevertheless, some overallPOlley oversIght IS requzred They are a
modzfication ofthe establzshmentplanprocedure In Hungary and the energypolzcy
guldelme procedure In Poland, altered to grant moreplannzngauthenty to the REB and
to streamlme the process As an alternative, the Energy Minzster or Cabznet could
estabbsh the polIcy In consultatIOn WIth the REB1

8
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Arttcle 7 - Electnclty (energy! Pohcy

1 All laws and regulatIons relatIng to the electrICity and heat sector shall be
compatible WIth the long term Electnclty [Energy) Pohcy ofRomama.

[Whzle thIS law can andshouldfoeus on electrIcity and heat alone. some thought should
be gzven to coordml1tzon wzth other energy resources For example, planmng couId be
done as to energy strategy In general, notJust electrlczty In IsolatIOn. SimIlarly, the REB
can and shouldregulate Issues relatzng to other energy resources,~ gasJ

2 The ElectrICity [Energy) Pohcy shall be estabhshed m the followmg
manner The REB shall periodIcally gather informatIon from sector partIcipants whIch
the REB In Its discretIon determines Will be useful m draftmg an ElectriCIty [Energy]
Pohcy to be followed for the next ten years Based upon tlus mformation and other
relevant matenals, the REB sball draft a new ElectriCity [Energy) Policy every two years
The ElectrIcIty Pohcy shall comport WIth the goals and purpose oftlus Law and shall
mclude, Without lmutatIon

(a) a descnpnon ofthe desIred fuel supply nux for the electncity [energy)
sector, Idennfymg general desll'ed percentages for sources ofproduC'Qon,
such as hydropower, fossil fuels and renewable energy,

(b) a forecast ofelectriCity [energy) needs Within the relevant five-year tIme
frame, and

(C) a general approach for attammg the desued electnclty [energy] DUX and
meetIng the forecasted electnclty [energy] needs WIt1un that time

[A ten-year perzod has been chosenjOr long-term planning. because, generally spealang
and more particularly zn recentyears, WIth rapid changes m sector structure throughout
the world, It has become very dzjjicuIt to forecast meanmgfullyfor anyperzod longer than
ten years ProvlSlons regardzng confidenhallty ofznformatzon and the power to requITe
producnon In response to znformatzon requests are ,ncludedzn Arncle 8, andwt In

Artzcle 7, because the power to requITe such achon shouldbe lzmlted to lzcensedsector
parncrpants zn order to mlmmzze government Intrusion mto pnvate enterpnse1

3 The Electncity [Energy] Pohcy shall be reviewed and approved by the
[Energy Mmlster or name mmlSter responsiblefor energy, !1Lmmistry ofzndustry and
trade - we needto checkl~ followed by approval by the Cabmet ofMunsters [and
confirmatIon by the ParlIament]

4 Both when proposed by the REB and after approval by the Cabinet, the
Electnclty [Energy1Pohcy shall be pubhshed m the offiCial newspaper ofRomama.

9
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CHAPTER IV

Licensing

ArtIcle 8 - Licensed EntItles

1 All transmISSIon companies, dtstnbutors and supphers, mcludmg heat
supplIers [any exceptIonsjOr small or mumclpally ownedheat supplles'?Jmust be
hcensed by the REB

[Do we want to require lzcensmg ofpower marketers]-

[As noted In the defimtlon sectlon. thIS draft segregates dlStrlbutlonfunctlonsfrom
supplyfunctlons to facIlltate competltlon In the supplyfunctlon. DlStnbutlon IS defined
to mean wIres actzvltles alone Supply means sales and relatedfunctIOns, such as
metering WhIle dlStnbutlonfunctlons. so defined. are monopolyfimctlons (only one
wire system m an area ISfeasIble), supplyfunctlons. so defined. are not (See, for
example. the sector structure In Englandand Wales)]

2 All generators must be lIcensed unless they are (a) under 50 MW, (0) not
attached to the gnd, or (c) autoproducers All partIes ordermg the constructIon ofa
generation plant larger than 20 MW whIch IS exempt from hcense requirements must
notIfy the REB at least one year pnor to the date ofthe planned commencement of
productton at the plant.

3 The REB may reqwre all hcensees and applicants for licenses to submit to
it InformatIon concerning thetr actLVlties Trade secrets and confidential propnetaIy
informatIon shall not be made avaIlable to the publIc, the public may have access to all
other Information subnntted to the REB by sectIon parttclpants [Is there a trade secret
act that defines protected 11iformatlon that we can incorporate anduse the same
defimtlons? Is there an eXlStmgfreedom ofaccess act? Do we want to ,nclude a
prOVISIon like UK's Section 28(2)(5), which Imposesfines for destructlon ofrequested
mformatlon?1

Article 9 - License Periods

1 TransmisSIon hcenses shall be for a penod ofno less than 20[?] years and
no greater than SO[?] years

2 DlstnbutLon hcenses shall be for a penod ofno less than 20[?] years and
no greater than 50[?] years

10
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3 GeneratIon hcenses shall be for a penod ofno less than 5[?] years and no
greater than 40[?] years

4 Supply hcenses shall be for a penod ofno less than 5[?] years and no
greater than 40[?] years

[These perIods are somewhat arbitrary, but generally comport WIth license terms
elsewhere - £...Z., standardnuclear lzcensmgjor 40years In the US The goalzs to use a
perlod whzch IS long enough (0 permzt reasonable return on large-scale mvestment, but
short enough to encourage competltlon. Hence, the mmzmum license penodjor
supplzers, whzch make small Investments, can be shorter than the perzodjor transmzsslon
compames, whzch make large mvestments]

[Should we say anythmg about renewal?]

Article 10 - License Cntena

i The cntena for obtaw.w.g a hcense shall be obJectIve, transparent and non
dlscnmmatory

[Thzs IS the language used m the EU Dlrectlve1

2 PrereqUISites for acquisitlon ofa hcense shall be

(a) payment ofthe fee estabhshed by the REB,

(b) a regIStered office inRomam~

(c) no felony convict1ons by the proposed licensee or any controllmg
entIty or person WIthIn INSERT days ofhcense apphcatJ.o~

(d) financial and technIcal capability to perform licensed actlVltles,

(e) acqwsluon ofall other necessary authonzatJ.oDS to perform the
hcensed actlVIty, such as environmental permtt5, and

11
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(t) a findIng by the REB~ m consultatIon With the Office for the
Protecllon ofCompelltlOD,. that ISsuance ofa hcense to the
apphcant would not unreasonably decrease competItIon m the
sector

[Any specwl rule about nuclear? (See also general questzon about nuclear at the end of
thIs document) Do lIcensees In Romama needauthorzzedrepresentatIves?]

[Most ofthese reqUIrements are szmllar to those m Poland, Hungary and the Czech
RepublIc]

3 DetaIls as to what shall constltute finanCial and teehmca1 capability shall
be estabhshed by the REB by [resolutJon? decree? can a governmental agency In

Romanza ISsue general regulatIons or must they be zssuedby a mznzstry?J Details as to
what types ofactIVltles or ownership arrangements shall be deemed ann-competlt1ve
shall be establIshed by the REB by [resolutzon? decree?] m consultation With the Office
for the Protecllon of Competltlon

4 Such [decrees/resolutzons] shall be pubbshed m the offiCial newspaper of
Romama pnor to therr effectJ.ve dates and shall be appealable by any interested party [as
establzshed m the admmzstrative procedure act or name court]

[The generalpurpose ofthese reqUIrements, asIdefrom meetzng general needs to assure
sqfe andsecure supply, IS to comport WIth EUrequzrements In addztzon to the general
requIrements that Ilcensmg crztena by "obJectzve, transparent andnon-dzsCrImznatory, "
the EUDIrectIve essentzally demands two thmgs as to such CTzfe71a (I) all the crzterza
must be clearly spelledout m law or regulatzon, and (2) there must be a processfor
appealzng bcensmg deczszons To meet these EUrequrrements, Art 10(1) recItes
fUlfillment ofthe DIrective's general requzrements, Art 10(2) then lzsts all the applzcable
C71terza (meetzng the requzrement to spell out all crlterw and the general clarIty
requzrement), Art 10(3) provzdes that details on the more general CrItena Will be set
forth In regulatzon (also meetzng the requlrement to spell out mterza andthe general
clarity reqUIrement), andArt 10(4) reqUIrespubl,catzon ofthe CTlterla and explanatory
regulatzon andprovzdesfor appeal (meeting the Directzve 's general transparency
requzrement and access to apPeal requrrement)J

ArtIcle 11-License and Appbcanon Contents

1 An apphcanon for a lIcense and a I1cense shall be m the form requrred by
the REB by [decree/resolutlOn]

2 The REB may

12
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(a) grant a hcense 1fthe apphcant meets the cntena set forth m ArtJ.cle 10 as
further descnbed by [decree/resolutIOn),

(b) reject a hcense if the apphcant faJ1s to meet the cntena set forth In ArtIcle
10 as further descnbed by [decree/resolutIOn],

(c) unpose condItIons on the ISSuance ofa hcense relevant to the cntena set
forth In Artt.cle 10 as further descnbed by [decree/resolution), or

(d) request further mformatlon from the applIcant 1fnecessary to detemune
whether the cntena are met.

[Do we need tlme llmlts on requestsfor further mformatlon, or IS thlS dealt With In

exlStmgprocedural acts?)

Article 12 - License Transfer, r'dodlficatIon, Suspension, TennimdioD and Penalties

1 The REB may tmnsfer, modIfy, suspend, or termmate lIcense and may
unpose penaltles for faIlure to obey the terms ofa lIcense, tlns Law or unplementmg
regulatlons

2 The REB may transfer a hcense upon the request or consent ofthe
hcensee ITthe transferee meets hcense acqwsltion qualrfications Any drrect or indrrect
change m control ofa ltcensee shall be deemed a transfer and shall require REB
approval [We need to define control In conformance WIth Romaman law In a way that
captW"es the entire cham ofownershzp )

3 The REB may temporanly transfer a license upon Its own lnltlative In an
emergency sItuatIon 1f (a) the hcensee 15 mcapable ofperformmg Its hoonsed actlvitles,
(b) safety or secunty ofsupply IS endangered bay the hcensee's actIvitles, and (c) the
transferee meets hcense acquisltJon qualrficatlons Such a transfer cannot exceed a
penod ofINSET TIME PERIOD Ifnecessary to protect secunty ofsupply, the REB
can reqUlre the hcensee whose hcense is bemg transferred to dehvery Its property
necessary for the con'tmuous and safe productlon, transmisSlOD, dlstnbunon or supply of
electncity to the transferee [I'hese prOVISIOns are somewhat szmllar to those contamed
In the Hungarlan ElectriCity Act. we need to checkWith local counsel on whether such
delzvery IS legallyfeasible. and, ifso, how It should be phrased- ~ whether
compensatzon to the licensee IS requzred)

13
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4 The REB may modtfy a hcense upon the request or consentofthe hcensee
uthe modIficatIOn does not alter the hcensee~s abIlIty to meet hcense acqwsltlon
cntena.

5 The REB may suspend a lIcense upon the request or consent ofa hcensee,
on Its own uutlatlve, the REB may suspend a hcense for fallure to obey hcense
conditlons

6 The REB may termmate a hcense upon the request or consent ofa
hcensee, on Its own uutlatlve, the REB may tennmate a hcense for (a) persIstent and
repeated faIlure to obey hcense condItIons, or (b) breach ofa hcense condItlon whIch
seriously endangers safety

7 The REB may impose finanCial penalties ofup to INSERT AMOUNT for
faIlure to obey the terms ofa hcense, tins Law or nnplementlng regulations The REB
cannot unpose a penalty for any alleged breach comnutted more than INSERT TIME
PERIOD pnor to the tune the REB becomes aware ofthe alleged breach.

[We need to Insert aprOVISion relahng to licensee bankruptCies consIStent With
Romanzan bankruptcy law, Includmg, ifpossible, the abllzty to order transfer of
posseSSlOn ofproperty used to fuIfilillcensed actlvztzes ]

Article 13 - License Process

I The process for obtauung, transfemng, modtfymg, suspendIng or
terminating a hcense shall be objective, transparent and non-d1scrimmatory

[The purpose ofthISprovzslon IS agam to reflect accord wzth the EU D17ectzve ]

2 The procedural detalls for hcensmg decISIOns not set forth in [name of
crvzlprocedural act] or herem shall be establIshed by the REB by [resolutzon/decree]

3 Such [decrees/resoluhons] sball be publIShed m the offiCial newspaper of
Romama prior to therr effectJ.ve date and shall be appealable [as establIShed In the
admInzstratzve procedure act or name court]

CHAPTER V

Sector Structure

ArtIcle 14 - Monopoly and Non-Monopoly Activities

I TransnusslOn and dIstrIbution are natural monopohes The REB shall
Issue a hcense to only one entlty at a tlme to engage m transffilssion actiVIties WithIn
Romama, and thIs entlty shall have the exclUSIve nght to bUlld and operate the
trinsffilsslon property fonnmg part of the gnd The REB may Issue multiple d1stnbutlOn
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hcenses, but each hcensee shall be entitled to a servIce temtory, WIthIn winch that
hcensee shall have the excluslve nght to bUIld and operate the dtstnbutIon property
fonnmg part ofthe gnd

2 GeneratIon and supply are not natural monopohes, and competItIon shall
be encouraged and protected as to these actIV1tIes

3 Dlstnbutors shall have the obhganon to supply consumers who WIsh to
enter publIc supply contracts With them as descnbed in Artlcle 20

Article 15 - Sector TransitIon

1 Sector re-structunng shall occur dunng a transitOry period after the
effectIve date of this Act, m accordance with other laws and implementmg regulatIons,
pursuant to whIch the sector shall be dlsaggregated and privatIzed to the extent feasible

2 Upon the effectIve date of thIs Act, RENEL (full name) and all other
legally operatIng sector partIcipants shall be permitted to engage in the actJ.vities they
were legally entltled to engage m WithOut a lIcense pnor to enactment ofthIs Act, for a
penod ofno longer than INSERT TIME PERIOD

3 Upon the effecnve date ofthIs act RENEL or its successors shall contInue
Its ongomg unbundImg ofgeneratlon, transnnsslon and dtstnbutlon funcnons and shall
create separate accountmg for each functIon. Such unbundlmg shall be completed no
later than INSERT DATE

{ThIS prOVISIon IS essentially requzred by the EUDzreetrve1

4 The REB shall ensure that RENEL or Its successor transmIssion company
engages In econonnc dIspatc~ and does not dIscriminate against any generator,
dlstnbutor, suppller or consumer

[Thzs IS also requJred WIder the DJrectzve1

Article 16 - Tlnrd-Party Access

The transnnsslon company and dIstnbutors must wheel power upon the request of
ehglble customers, ifsuch wheelmg IS technIcally feasible, at prices approved by the
REB m accordance WIth Article 18

15
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CHAPTER VI

Tariffs

ArtIcle 17- Pncing Principles

1 The REB shall establIsh tanffs for sector partIcipants winch adhere to the
followmg pnnclples

(a) tanffs shall be obJectIve, transparent and non..dJ.scnminatory,

(b) poces shall be at cost [margmal? or embedded?], to be estabhshed
through compennon whenever feasible, and shall mclude both a return of
and reasonable return on mvestment, and

(c) cross-subslches among dJ.fferent consumer classes shall be elIminated

[Do we need to define a class? How detaIled do we want to get In the law as opposedto
leavmg It to the REB as to rate-malangprznclples? For example, do we want expliCitly to
reqUire cost-basedprzcmg? (See commelllS at the endofArticle 1also on thzs issue) If
we do want to mclude that requirement, do we requzre marginal cost or embeddedcost?
Long-term or short term margmal?]

2 The REB may, m estabhshmg tanffs, give favorable treatment to
electnclty produced through renewable energy resources

fI1ze EUDzrechve permzts thzsJavorztzsm. It does notpermztfavonnsmfor indIgenous
fuels orproductlOn.)

3 The REB shall not, in estabhshmg tanf!s, allow dIscnmmatory treatment
of electnclty produced outside Romama, or produced from fuel obtamed outside
Romama

Article 18 - Wheehng Tariffs

1 The REB shall ensure that the pnces charged by the transmisSion company
and dIstnbutors for wheelmg power from generators to ehgtole customers are farr,
reasonable and do not lunit competitIon, and shall ensure that the transnnSSlOn company
and dtstnbutors do not dIscnm.mate against any generator or suppher

fI1zzs prOVlSlOn zs requzred by the EUDzrectlve ]

ArtJ.c1e 19 - DeclSionmakmg

[These procedures are adaptedfrom the Pollsh Energy Law andprocedures used by US
cQmmzsslOns They may needalteratlOn to conform wzth exzstmg admmIstratrve
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procedure acts, or more explicitprovISIons may be neededherem to mdlcate that exlstmg
procedures are bemg sUPersededJ

1 ImplementatIon ofnew tanffs and changes to eXIstIng tanffs shall occur
usmg the followmg procedure

2 The party seekmg the new or changed tanffshall propose to the REB the
tanff It desrres The REB shall then publIsh that proposal in the OffiCIal newspaper of
Romama and shall mclude m that publIshed notIfication a reasonable schedule for all
other mterested partIes to subIDlt theIr comments on the proposal to the REB

3 After the pubhshed deadlme for SUbmlSSIOn ofcomments, the REB must,
WIthIn INSERT TIME PERIOD, take one ofthe followmg actions (a) grant the
applIcation as requested, (b) reject the applIcation, (c) grant the request WIth
modIfications and/or conchtlOns, (d) seek further information from the apphcant or any
other mterested party, or (e) decIde to hold a publIc heanng before rulmg on the
applIcatIOn lfthe applIcation seeks a major deCISIOn, a publIc heanng must be held upon
the request ofany mterested party, as prOVIded in Arttc1e 5(2) Ifthe REB chooses to
seek further mformatIOn. or a publIc heanng IS held, a final decision must be taken on the
applIcation WithIn INSERT TIME PERIOD If the REB does not make a final deciSIOn
Wlthm thts tune penod, the applIcation will be deemed [granted/denzed] and may be
appealed as ofthat date by any mterested party

4 The REB may change a tanffupon its own inItiative IfIt gives mterested
partIes notice and opportunity to be heard pnor to any such change Ifthe REB
contemplates makIng a major decISIOn, It must so indtcate pnor to makmg the change,
and a publIc hearing must be held upon the request ofany interested party before makmg
the change, as proVIded in ArtIcle 5(2)

5 In settIng a tarIff, the REB may provide mchcate that no future changes m
the tanffshall occur dunng a specIfied penod oftime [not to exceed Insert hme penod?]
Dunng thIs specified penod ofttme, the REB shall snmmanly reject any request for a
change m tariff, WithOut a heanng, unless the REB determmes that an extraordinary
change m circumstances requires review, m whIch case the REB shall hold a pubhc
heanng pnor to makIng any change in the tanfI

CHAPTER VII

Technical standards

ArtIcle 20 - Grid Code

[Grzd codes are commonly used when the vertIcally mtegratedmonopoly has been
dlsaggregated,~ the UK and HungaryJ
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1 In order to ensure system safety and efficiency. the REB sball promulgate
a gnd code setting the teebmcal standards to wInch all lIcensees and consumers attached
to the gnd must comply

2 The gnd code shall be promulgated by the REB WithIn INSERT TIME
PERIOD from the date oftIns Act

3 Poor to promulgation ofthe god code, the REB shall consult With sector
participants to obtain their Views as to the appropnate contents ofthe gnd code

[ThIS consultatIon can be made moreformal, !.1L Hungary, WhICh set up aformal
commIttee to draft the Code (to be approved by the HungarIan Energy Office) )

1 The gnd code shall promote umformIty ofstandards m a manner mW{]mlZlng
abilIty to connect the gnd mtematlonally and facilitate cross-border exchange

[Is there any needfor the REB to approve bcensees' busmess rules?)

CHAPTERvm

Consumer ProtectIon

ArtIcle 21 - Contracts

1 Relations among the 'transmISSion company. dlstnbutors, generators,
supplIers and consumers ofelectnClty shall be governed by contract. All such contracts
shall mcorporate REB tanffcharges when applIcable

2 Consumers may enter mto one oftwo types ofsupply contracts in order to
obtam servIce pubhc contracts or mdIVidual contracts

3 IndiVidual contracts between consumers and supplIers shall be negotIated
between the parties and shall include terms agreed upon by the partles Absent
agreement ofthe distributor servmg the temtory m which the consumer IS located, only
elIgible customers may enter mto mdlVldual contracts WIth supplIers other than that local
dtstributor

4 Pubhc contracts shall be for an mdefimte term and shall be submItted as to
form. by dIstributors to the REB for approval before they can become effective Any
consumer who cannot or does not agree to terms ofan mdtVldual contract shall be
entitled to enter mto a publIc contract With the dtstnbutor servmg the temtory in wInch
the consume Id located, If tecluuca1ly and economically feasible The REB shall
establIsh cntena for such feaslbl1lty by [decree/resolutIon] and shall resolve any dispute
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between any consume and dIstnbutor regardIng such feasibilIty

5 EhgIble customers sWitchmg to or from mdIVldual contract With supplIers
other than the distrIbutor servmg the temtory mwInch the ehgIble customer IS located
must give that local dIstnbutor at least INSERT TIME PERIOD notIce before makmg the
SWItch

[Many countnes,~ Poland, base consumer relatIons on the contract concept These
provISIOns are adaptedfrom the HungarIan ElectrIcity Act, modified to meet EU
D,rectlve reqUIrementsJ

ArtIcle 22 - DISpute Resolution

1 The REB shall resolve all dIsputes between consumers and supplIers

2 Pursuant to Its authonty to resolve consumer disputes, the REB shall
publIsh a procedure through wmch consumers may file complamts to the REB and have
thel! complamts mvestlgated and resolved promptly [Revzewable by court?]

[Do we want to expand REBJurzsd,ctlon notJust to consumer dzsputes but dIsputes
between other sectorpartzclpants, !.Z., between a transmItter and dIstributor, or
distrIbutor andsupplzer? Do/can we gIVe the REB the power toforce the supplIer to
contmue to supply consumers while a dzspute IS bemg adjudicated? Do we want to
mclude any general rules m th,s law about cut-offs, !.lL, explicitly allow then for fazlure
to pay and/or Zzmlt them in the wInter? Do we want/need to add 01V' due process
provzslOns regardmg the nature ofthe REB's revIew? Do we want to add a proVlSlonfor
lmhal attempted resolution or complaints by the supplzerfirst, as In UK Section 42B
andmony US laws?]

CBAPTERIX

Emergencies

ArtIcle 22 - Order ofRestrictlon

{I'hlS IS a streamlmed verswn ofsImIlarprOVISIOns m the Hungarian Electrzclty Act and
lmplementmg regulahon]

1 The REB shall promulgate an order ofrestrIctIon to be followed when,
due to emergency SItuatIOns, an msufficlent supply ofelectrICity eXISts to serve all
consumer demand

[AlternatIvely, the Independent System Operator (or RENEL untIl a separate ISO IS
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created) couldsubmIt a proposed order ofrestrIctIon, to be approved by the REB Or the
order ofrestrictIOn can be left to the grid code]

2 The order of restrIctIOn shall be approved by the Cabmet ofMUllsters

[Do we need addUlOnal emergencyprovISIons to establrsh reserves (such as m PolISh
and the draft latVIan laws)? Do we need to grant emergencypowers to allow the REB to
temporarily compel a lrcensee to contInue to serve after expIration ofa lzcense perrod'J]

CHAPTER X

Heat

[Heat Issues are, for the mostpart, left to local control /0 the extentpossIble In other
countrJes (~, Poland) ThIs arrangement ISfollowed here, and many ofthe provIsIons
setforth below are basedon the Polzsh Energy Law]

ArtIcle 23 - Planning and Grid Code Enforcement

1 Issues regardmg heat supply shall be delegated to local mumclpalItIes to
the extent practIcable [We need to check WIth local counsel on the general law relatzng
to local v natzonal control, and whether "local mUnlcrpal,tles" covers all areas m whIch
heat supply IS avaIlable]

2 Local mumclpahtIes shall draft heat supply plans for the temtory WithIn
their Junswctlons [ifplannmg IS usedas setforth m ArtIcle 7above - ensurmg that such
plans are consIstent WIth the natIonal Electnclty[energyJ PolzcyJ The draft plan shall be
made aVaIlable for pubhc reVIew for INSERT TIME PERIOD, to be announced m the
manner usually used m that temtory Dunng that time penod, mterested partIes WithIn
the temtory shall have the opportunIty to be heard on the local heat supply plan The
[Town CouncIl] shall then adopt a :final heat supply plan, takIng due consideration of
publIc mput. [Should the REB have the nght to veto afinal plan?]

3 Local mumclpalItles shall enforce conformance ofheat supply WithIn therr
Junsd!ctlons to gnd code standards [We needto check WIth local counsel how local
munzczpalztzes can enforce such rules, and whether we needto or can expand on theIr
methods ofenforcement here]

[Do we needto say anything aboutpublzc llghtzng?]

Article 24 - Tariffs

1 Tanffs for heat supply shall be establIshed m conformance With the
pnnclples and procedures set forth m ArtIcles 17 and 19, except that the local
muruclpahty shall be a party to any tanffproceedmg
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CHAPTER XI

CondemnatIOn Powers

INSERT [We need to consult with local counsel on what we need to do to gzve the
transmission company anddistributors the rzght to condemn property neededfor the
grid We also need to check on whetherproperty ownership lzmltatlons still eXist that
couldaffect anyprovISIOns En thzs Law We also needa prOVISIOn En the approprzate
place glvmg lzcensees the abllzty to enterproperty to mazntazn securzty ofsupply, m
language conformmg to Romanzan law Do we need to say anythmg about clvlllzabllzty
for mJunesfrom power lmes?J

Other potentIal provisions to Include

[What do we want to mclude about nuclearpower and hydrofacilities? In nuclear
generation to be ownedsolely by the government? Do we want to mclude specific
proVlslOns about nuclear power m thzs law, or leave It to a separate law? Similarly,
wzth respect to hydrofacllztzes, wefirst needto check With local counsel on the
constitutional constramts on przvate control suchfacllztles, then, ifconcession processes
are to be used, we should examme the OIl and Gas laws to proVide consistency if
achievable We also needto determzne whether such Issues are best dealt With zn thiS
law, or a separate law on hydro concessIons ]

[Do we want to mclude an obllgatzon on the REB to present an annual report as does the
HEO andthe Polzsh ERA? Ifso, to whom should It report - the Energy M,nzster, headof
the Cabznet/Przme Mmlster or Parlzament?]

[Do we needprovlSlons about theft ofelectriCity or do adequate laws already exiSt??1

[Do we wantprovzslOns about electrical mspectlOns(~ UKSectzon 30, and Czech Act
222 and draft Latvian references to Inspectors) to ensure lzne/plantlpersonnel qualzty?
Can the grid code providefor thzs revzew?]

[The Law Will need closmgprovIsIons Indzcatmg what exzstzng laws are supersededand
cancelled by enactment ofthe LawJ
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DRAFT

ROMANIAN ELECTRICITY AND HEAT LAW

CHAPTER I

General ProvisIons

ArtIcle 1 - Scope and Purpose

I TIns Act governs the productIOn, transpo~ supply and consumptIon of
electnc energy and heat

2 The purpose oftlus Act IS to establIsh a structure and goals for the
electncity and heat sectors ofthe country whIch are consIstent With the publIc mterest and
WIth other reqUIrements ofthe law

The objectIves ofthis Act are

(a) secunty ofsupply through

balance and dIversIficatIon offuel sources m the natIonal energy
DllX,

promotIon ofrenewable energy resources,

adherence to umform technIcal standards conformmg With
mtematIonal norms and facilitating cross-border exchange,
and

[ifdeemed necessary orprudent] mamtenance and appropnate use
ofsecunty reserves,

market hberahzatIon and competItion Wlthm the electncity sector, m order
to ratIonahze pnces, promote energy efficiency, promote pnvate
ownershIp, mcrease mvestment, moderm.ze mfrastructure, proVIde
for sustaInable development and expand consumer choice,

~ratIonal and econOmIcal use ofenergy resources through applIcatIon of
least cost pnncipies and promotIon ofenergy effiCIency, mcludmg
demand SIde management,

open access to mtematlOnal markets,

promotIon ofenvrronmentally sound energy practIces, and



Article 2 - Definitions

generatIon

protectIOn ofconsumers and consumer rights

gnd [Thzs defimtIon should mclude both the transmISSIOn and dIstnbutlOn
network]

[ThIS defimtIOn should mclude persons or entItles

[Thrs definztzon shouldcomport WIth thatprOVIded In the European
Umon DIrectzve on llberallZatIon ofthe electrICIty market - those
entztles entztled to contract dIrectly WIth generators or supplIers
other than the local dIstrIbutor For clanty. the defimtIon should
Izst who they are,~ consumers larger than 100 gwh, supplzers,
etc))

mterested party

2

ehglble customer

dlstnbutIOn [IhIS defimtlOn shouldbe lzmIted to WIres only, as supply and dIstrIbutIon
are separate concepts throughout the law, m order to permIt and
encourage competztzon m supplyJ

consumer [ThIS defimtlOn shouldmclude any end-user ofpower, In order to
dIstmguzsh between all users ofelectrzcIty and the sub-set ofelzgIble
customers (see below)]

[The folloWIng terms wzll need defimtzons, we have left the defimtzons outfor the tzme
bemg, whzle the substantzveproVlszons ofthe law are stlll znfluxJ -

autoproducer [Thzs defimtzon should be lzmzted to entztles usmg 100% ofthe power they
produce themselves because autoproducers are exemptfrom lzcenszng
under ArtIcle 8(2)(c) )

emergency [Thzs definItIon needs to zdentifY exceptzonal condrtzons callzngjOr dIrect
governmental zntruslOn. A polIcy deCISIon needs to be made whether
labor dIsputes should be mcluded m the defimtzon. ThIs deCISion znvolves
economIc, legal andpollncal conszderatzons On the legalfront, we need
to check wzth local counsel on exzsnng labor laws and whether they
already deal wzth the Issue ofreqUlrmg contmued work durmg strzke
SItuatIOnsJ

heat [ThIS defimtzon should znclude somethmg lzke thermal energy m hot water
or steam or other carrymg agents]

heat suppher
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transIDlsSlon

3

ArtIcle 4 - Board Structure

CHAPTER II

[ThIS defimtIOn should znclude sales, as dIstmgUlshedfrom the WIre

functIon ofdistrIbutIOn - see the defimtlon ofdistrIbutionJ
supply

[Fhe structure ofthe chiefexeeutrve ISflexIble, and can be eIther one or mulhple persons
Some countries, !!..K.... Hungary, have only one chiefexecuhve Instead ofa board,

presumablyfor effiCIency In the Umted States, a board IS used m order to obtam the
benefits ofmultiple views and expertzse, democraflze declslOnmalang and achieve
l11stltuflonal contInuzty Poland compromISed on thiS Issue by havmg one head, but
advisedby a Consultatrve Counczl We recommend a small - three person - board, to
maximize the benefits ofboth views a small size jOr effiCiency, With multIple members to
obtam the advantages ofa boardstructureJ

The REB shall COnsIst ofa Charrman, two other board members, and support

The Romaman Energy Board ("REB") shall regulate actIVitIes Within the
electriCIty and heat sectors

ArtIcle 3 - Scope ofDutIes

The Romaman Energy Board

aggneved or affected by a decIsIOn or rule and IS based on concepts ofdue processJ

major decIsIon [ThIS defimtIOn alsoflows out ofdue process concepts, and should
znclude governmental actIOns such as ISsuzng, transferrmg or termznatmg
a llcense, adjustmg a tariffmore than 5% and other non-de mmlmlS
changes zn the status quo J

The Chamnan and other board members shall be appomted by the PreSIdent and
approved by ParlIament They shall SIt for five-year terms, except that the imtIal terms of
the Chamnan and other members shall be five, four and three years respectIvely, so that,
III the future, the terms ofthe ChaIrman and other board members shall tenmnate m
drfferent years

[ThIS jive-year term IS slmzlar to Poland and the Umted Kmgdom, and many US state
commiSSIOns Boards are typIcally staggeredfor contmulty ]
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3 The Chainnan and board members may be removed before the end ofthelr
five-year terms only due to phYSICal or mental inCapacIty, convIctIOn ofa felony, or
resIgnatIon

[lhIS IS SImIlar to the defimtion ofcause used m Poland, the UK and most US
commISSIOns ]

ArtIcle 5 - DecIslOnmalang Process

REB declSlonmakmg shall take place through the ma.Jonty vote ofthe Chamnan
and the two other board members

Upon Its own ImtIatIve, or If requested by an mterested party, the REB shall hold
a publIc heanng before ISSUIng a major deCISIon

[Ifthere are no definztzons ofapubllc hearrng rn eXlstrngprocedural and admmlstratlve
laws, orpublzc hearmg IS not otherwIse a commonly understood term, then we need to
rnclude a defimtzon ofpubllc hearzng We have lzmItedpublzc hearrngs to major
deCISIons so that the REB ~ resources are not depleted holdrng hearmgs on apotentzally
vast number ofmrnor determrnatzons It may make ]

{The purpose ofthIS prOVISIOn andtheprovIsIons below IS to meet transparency
standards generally recogmzed In the European Umon dzrectzve on Izberalzzatzon ofthe
market and Western due process reqUirements]

All REB deCISIon shall be m wntmg and made avaIlable to the publIc All major
deCISIons shall be publIshed m the OffiCIal newspaper ofRomama [Alternate forms of
puhlzcatzon can be used ifdeSired orpreferred under Romanzan law - the PolISh Energy
Law reqUIred the ERA to Issue Its own hulletrn, the UK Electrlclty Act of1989 leaves the
mode ofpubllcatzon ofdeczslOns to the Secretary ofState or DzrectorJ

All REB decISIOns are appealable [m accordance wllh CIVIlprocedure act? or
name the approprzate court]

Article 6 - Board Fundmg and Staffing

The REB shall be financed by fees unposed on sector partICIpants The type and
amount ofthese fees shall be set by the Ch31nnan and other board members [Rewewable
by the Energy MInzster?]

{The purpose ofthiS prOVlSlon IS to prOVIde agency mdependence ManyJUrISdIctiOns
jimd_energy regulatory boardsfrom sectorpartiCIpantfees -~ Hungary, Poland, the
UK, many US commlSSlOnJ

Fees charged by the REB shall be non-dIscnrmnatory The REB shall set fees
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annually and publIsh them m the officIal newspaper of RomanIa pnor to their effective
date

Staffing levels, orgaruzatIon and qualIficatIons shall be detennmed by the
Chamnan and other board members [RevIewable by the MImster ofIndustry and
Trade?)

[Are salarzes and who can be chosen to be staffset by the czvel servIce act or can the
board members have Input? Jflegal, mclUSlOn ofa prOVlSlOn such as the Polzsh Law~
Art 29, allowmgfor dzfferent remuneratIon ofERA employeesfrom other cIvIl servants,
conslderzng wages m the energy sector, would be helpful to obtam qualifiedpersonnel)

[Do we need to znsert ethIcal and conflIct ofmterest rules here or do they already exIst
for government workers elsewhere m the law?]

ChapterllI

Plannmg

[We recommend that central governmentalplanmng m the electrzclty sector be
mlmmzzedas much aspossIble By 'Plannmg, ·we mean the determmatlOn and
lmposltzon ofan overall sector strategy, beyond the general Energy Sector Statement
already Issued by the Government - jOr example, a declaratlOn that a certam number of
new generatIon plants shouldbe developed by a certamyear, or speczjics as to where
newplants should locate and what energy sources they should use

Some more specific planmng can andshouldoccur m areas m whIch the
government mamtams broadregulatory control, !....K. ' grId expansIon. nuclear generatzon.
andhydrofacllztles Such planmng determlnatzons, however, should be dealt WIth m the
context ofmdzvldual regulatory deCISIOns, or In other, more specific legalprovlSlons on
thatparticular subject For example, the procedurefor grId expanslOn overSight should
be mcluded zn the Grzd Code (see Artzcle 20 herem) See also the questlOns at the end of
thIS document on nuclearpower and hydrofacIlztles

As to broaderplannmg declslOns, jOrmal, governmentallmposItlOn ofan overall
sector strategy shouldnot be necessary WIth a competItIve sector structure market
forces should ensure the development ofeffiCIent supply The followmgprOVISIOns are
only suggested if, nevertheless, some overallpolley overszght IS requzred They are a
modzjicatlOn ofthe establzshmentplanprocedure m Hungary and the energypOlley
guldelme procedure m Poland, altered to grant more planmng authorzty to the REB and
to streamlme the process As an alternatzve, the Energy MmIster or Cabmet could
establzsh the polzcy m consultatIon WIth the REB)

ArtIcle 7 - ElectrICIty [energyj PolIcy

All laws and regulatIOns relatmg to the electncity and heat sector shall be
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compatible With the long term Electricity [Energy] PolIcy of Romama

[Whzle thIS law can and shouldfocus on electnczty and heat alone, some thought should
be given to coordznatzon wzth other energy resources]

The ElectrICIty [Energy] Pohcy shall be establIshed m the follOWIng manner The
REB shall penodIcally gather mfonnatIon from sector partICIpants whtch the REB in Its
dIscretiOn determmes WIll be useful m draftIng an ElectrIcIty [Energy] POlICY to be
followed for the next ten years Based upon tlus ullonnatlOn and other relevant matenals,
the REB shall draft a new ElectrICIty [Energy] Pohcy every two years The ElectnCIty
Pohcy shall comport With the goals and purpose ofthis Law and shall mclude, Without
lImItatIon

a descnptIon ofthe deSIred fuel supply mIX for the electncity [energy] sector,
IdentIfymg general deSIred percentages for sources ofproduction, such as
hydropower, fossIl fuels and renewable energy,

a forecast ofelectncity [energy] needs WithIn the relevant five-year tIme frame,
and

a general approach for attammg the deSIred electrIcIty [energyJmIX and meetmg
the forecasted electncity [energy] needs WithIn that tIme

[A ten-year penodhas been chosenfOr long-term planmng, because, generally speakzng
and more partIcularly m recentyears, wzth rapid changes In sector structure throughout
the world, It has become very difficult to forecast meamngfUllyfor anyperzod longer than
ten years PrOVIsIons regardmg confidentlallty ofmformatzon and the power to requzre
productIOn m response to mformatIon requests are mcluded m Article 8, and not In

ArtIcle 7, because the power to reqUIre such actIOn should be lzmzted to lzcensed sector
partIczpants m order to mzmmlze government mtrusIOn mto pnvate enterprzse]

The ElectnCIty [Energy] PolIcy shall be revIewed and approved by the MIrustry
of Indsutry and Trade~ followed by approval by the Cabmet ofMlDlsters [and
confirmatIon by the Parliament]

Both when proposed by the REB and after approval by the Cabmet, the ElectriCIty
[Energy] PolIcy shall be publIshed m the OffiCIal newspaper ofRomarua

CHAPTER IV

Llcensmg

ArtIcle 8 - Licensed EntItIes

All transmISSIOn comparues, dlstnbutors and supphers, mcludmg heat supplIers
[any exceptIOns for small or mUnIcIpally owned heat supplzes?] must be lIcensed by the
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REB

[Do we want to reqUire lzcensmg ofpower marketers)

[As noted In the definztlon sectIOn. thLS draft segregates dlstnbutlOnfunetlonsfrom
supplyfunctlOns to facllztate compentlon In the supplyjunetlOn Dlstnbutzon IS defined
to mean WIres actIVItIes alone Supply means sales and relatedfunctIOns, such as 
metermg Whzle dIstrIbutlOnfunctlOYlS, so defined, are monopolyfune/lOns (only one
WIre system In an area IS jeaslble), supplyfunctzons, so defined, are not (See, for
example, the sector structure m England and Wales)]

All generators must be hcensed unless they are (a) under 50 MW, (b) not
attached to the gnd, or (c) autoproducers All partIes ordenng the constructIon ofa
generatlOn plant larger than 20 MW wInch IS exempt from lIcense requrrements must
notify the REB at least one year pnor to the date ofthe planned commencement of
productlOn at the plant

The REB may requIre all licensees and applIcants for lIcenses to submIt to It
mformatIOn concermng therr actIVItIes Trade secrets and confidentIal propnetary
mformatIOn shall not be made aVailable to the publIc, the publIc may have access ro all
other Information submItted to the REB by sectlon participants [Is there a trade secret
act that defines protected mformatzon that we can Incorporate and use the same
definztlOns'J Is there an eXLStmgfreedom ofaccess act? Do we want to Include a
prOVISIon lzke UK's Sectzon 28(2)(5), WhICh zmposesfinesfor destructIon o/requested
mformatzon'l]

ArtIcle 9 - License Periods

TransrmssIOn lIcenses shall be for a penod ofno less than 20[?] years and no
greater than 50[?] years

DlstnbutlOn lIcenses shall be for a penod ofno less than 20[?] years and no
greater than 50[?] years

GeneratIOn lIcenses shall be for a penod ofno less than 5[1] years and no greater
than 40[1] years

Supply lIcenses shall be for a penod ofno less than 5[?] years and no greater than
40[~] years

[Ihese perwds are somewhat arbItrary, but generally comport wah license terms
elsewhere - ~, standard nuclear bcensmgfor 40years m the US The goal IS to use a
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perzod whIch IS long enough to permit reasonable return on large-scale mvestment, but
short enough to encourage competitiOn Hence, the mmimum hcenseperzodfor
supplzers, whIch make small Investments, can be shorter than the perzodfor transmIsSIOn
compames, which make large mvestments J

[Should we say anythmg about renewal?J

ArtIcle 10 - License Cntena

The cntena for obtammg a lIcense shall be objective, transparent and non~

discrumnatory

[ThIS IS the language used m the EU DIrectIve)

Prereqwsites for acqwsitlon ofa lIcense shall be

payment of the fee establIshed by the REB,

a regIstered office m RomanIa,

no felony conVlctlons by the proposed lIcensee or any controIlmg entity or
person Wlthm INSERT days oflIcense apphcatlon,

finanCIal and technIcal capabIlIty to perfonn licensed actiVities,

acqwSItlon ofall other necessary authonzatIons to perfonn the lIcensed
actIvity, such as envIronmental permIts, and

a findIng by the REB, m consultatlon Wlth the Office for the ProtectIon of
CompetItlon, that Issuance ofa lIcense to the apphcant would not
unreasonably decrease competltlon m the sector

[Do lIcensees In Romama need autho71zed representatives?)

[Most ofthese reqUlrements are slmrlar to those In Poland, Hungary and the Czech
RepZ!blzc]

DetaIls as to what shall constltute finanCIal and technIcal capabIlIty shall be
established by the REB by [resolutIOn? decree?J DetaIls as to what types of actiVIties or
ownershIp arrangements shall be deemed antI-competItIve shall be establIshed by the
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REB by [resolutzon? decree?J In consultatlon WIth the Office for the Protection of
CompetitIon

Such [decrees/resolutzons] shall be publIshed m the official newspaper of
RomanIa pnor to therr effective dates and shall be appealable by any mterested party [as
establzshed zn the admImstratIveprocedure act or name court]

(The generalpurpose ofthese reqUIrements, asIdefrom meetzng general needs to assure
safe and secure supply, IS to comport WIth EUrequzrements In addmon to the general
reqUIrements that bcenszng cntena by tJbJechve, tra11§parent and non-dIscrzmInatory, 11

the EU DIrectIve essentIally demands two thIngs as to such crztena (1) all the cntena
must be clearly spelled out In law or regulatlOn, and (2) there must be a processfor
appealIng lrcenszng deCISIons To meet these EUreqUirements, Art 10(1) reCItes
fulfillment ofthe DIrectIve ~ general reqUIrements, Art 10(2) then lzsts all the apphcable
cntena (meetzng the reqUirement to spell out all crztena and the general clarzty
reqUirement), Art 10(3) provIdes that detaIls on the more general cnterza wIll be set
fOrth zn regulatIon (also meetzng tTze reqUIrement to spell out crzterza and the general
clarzty reqUIrement), andArt 10(4) reqUIres publIcatlOn ofthe crzterza and explanatory
regulatzon andprovIdesfor appeal (meetzng the DIrectIve ~ general transparency
reqUirement and access to appeal reqUIrement)J

Article 11 - License and ApplicatIon Contents

An applicatIon for a lIcense and a hcense shall be m the form requrred by the REB
by [decree/resolutIOn]

The REB may

grant a lIcense Ifthe applIcant meets the cntena set forth In ArtIcle 10 as further
descnbed by [decree/resolutIon},

reJ ect a lIcense If the applicant fads to meet the cntena set forth III ArtIcle 10 as
further descnbed by [decree/resolutlOnJ.

lffipose conditIOns on the ISSuance ofa hcense relevant to the cntena set forth m
Arttcle 10 as further descnbed by [decree/resolutzonj, or

request further InfOnnatlOn from the applicant If necessary to deterrmne whether
the cntena are met

9
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[Do we need tlrne limIts on requests for further mformatlOn, or IS this dealt WIth In

exzstmgprocedural acts?]

ArtIcle 12 - LIcense Transfer, ModIficatIOn, SuspensIOn, TermmatIon and Penalties

The REB may transfer, modIfy, suspend, or termmate hcense and may Impose
penaltIes for failure to obey the tenns ofa lIcense, thIs Law or lffiplementmg regulatIOns

The REB may transfer a lIcense upon the request or consent of the lIcensee If the
transferee meets lIcense acqwsltIon qualIficatIons Any drrect or mdrrect change m
control ofa llcensee shall be deemed a transfer and shall requrre REB approval [We
need to define control m conformance wzth Romamantaw m a way that captures the
entzre cham ofownershlp ]

The REB may temporanly transfer a hcense upon Its own lllltlatIve III an
emergency SItuation If (a) the lIcensee IS mcapable ofperformmg Its lIcensed actIVItIes,
(b) safety or secUflty ofsupply IS endangered bay the lIcensee's actiVities, and (c) the
transferee meets license acqulSltlOn quahficatlons Such a transfer cannot exceed a penod
ofINSET TIME PERIOD Ifnecessary to protect secunty ofsupply, the REB can
requrre the llcensee whose lIcense IS bemg tral1sferred to delIvery its property necessary
for the contInuous and safe production, transmISSIOn, dIstnbutlon or supply ofelectrICIty
to the transferee [Fhese prOVIsIons are somewhat Similar to those contamed m the
Hungarzan ElectriCity Act, we need to check whether such delzvery IS legallyfeasible,
and, ifso, how It shouldbe phrased -~ whether compensation to the lzcensee IS

requzred]

4 The REB may modrfy a lIcense upon the request or consent ofthe lIcensee
Ifthe modIficatIon does not alter the lIcensee's abIlIty to meet lIcense acqUlsrtIon cnteria

5 The REB may suspend a lIcense upon the request or consent ofa lIcensee,
on Its own Illitiatlve, the REB may suspend a lIcense for faIlure to obey lIcense
condItIons

6 The REB may terrmnate a lIcense upon the request or consent ofa
lIcensee, on Its own llliuatlve, the REB may tenmnate a lIcense for (a) persIstent and
repeated failure to obey lIcense condItions, or (b) breach ofa hcense condItIon wInch
senously endangers safety

7 The REB may Impose finanCIal penaltIes ofup to INSERT AMOUNT for
faIlure to obey the terms ofa lIcense, thiS Law or Implementmg regulatIOns The REB
cannot Impose a penalty for any alleged breach commItted more than INSERT TIME
PERIOD pnor to the tIme the REB becomes aware of the alleged breach

[We need to Insert a prOV1SlO12 relatmg to lzcensee bankruptcies consistent With
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Romaman bankruptcy law, mcludmg, ifpossIble, the abIlzty to order transfer of
possessIOn ofproperty used tofuIfilllzcensed actIvItIes]

Article 13 - LIcense Process

1 The process for obtammg, transfemng, modlfymg, suspendmg or
tennmatmg a lIcense shall be obJective, transparent and non-dlscnmmatory

[The purpose ofthISprOVIsIOn IS agam to reflect accord wIth the EUDIrectlve ]

2 The procedural detaIls for hcensmg decIsIons not set forth m [name of
CIvl! procedural act] or herem shall be establIshed by the REB by [resolutIOn/decree]

3 Such [decrees/resolutzons] shall be pubhshed In the OffiCIal newspaper of
Romama pnor to therr effective date and shall be appealable [as establzshed In the
admInIstratIve procedure act or name court]

CHAPTER V

Sector Structure

ArtIcle 14 - Monopoly and Non-Monopoly ActIVItIes

1 TranSmISSIOn and dlstnbutlon are natural monopohes The REB shall
Issue a hcense to only one entIty at a tIme to engage m transmISSIOn actiVIties WItlnn
Romama, and tIns entIty shall have the exclusIve nght to bUIld and operate the
transmISSIOn property formmg part ofthe god The REB may Issue multiple dtstnbutIon
hcenses, but each hcensee shall be entItled to a servIce temtory, WIthIn whIch that
lIcensee shall have the exclusive nght to buIld and operate the dIstnbutIon property
fonnmg part ofthe gnd

2 GeneratIon and supply are not natural monopolIes, and competitIon shall
be encouraged and protected as to these actIVItIes

3 DIstnbutors shall have the oblIgatIOn to supply consumers who wish to
enter publIc supply contracts WIth them as descnbed m ArtIcle 20

Article 15 - Sector TranSItion

1 Sector re-structunng shall occur dunng a transItory penod after the
effectIve date oftIns Act, ill accordance With other laws and Implementmg regulatIons,
pursuant to wluch the sector shall be dlsaggregated and pnvatIzed to the extent feasIble

2 Upon the effectIve date of tlus Act, RENEL (full name) and all other
legally operatmg sector partICIpants shall be penmtted to engage In the actIvlues they
were legally entItled to engage In ",{lthOut a hcense pnor to enactment oftIns Act, for a
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penod ofno longer than INSERT TIME PERIOD

3 Upon the effectIve date ofthIs act RENEL or Its successors shall contInue
Its ongomg unbundlmg ofgeneratIOn, transmISSIon and dIstnbutlon functIOns and shall
create separate accountIng for each functlon. Such unbundlmg shall be completed no
later than INSERT DA1E

[ThIS prOVISIOn IS essentIally requIred by the EUDlrectIve1

4 The REB shall ensure that RENEL or Its successor transrmsSIon company
engages m eConOmIc dIspatch, and does not dIscnmmate agamst any generator,
dIstrIbutor, suppher or consumer

[Thzs IS also requzred under the DIrectIve1

ArtIcle 16 - Third-Party Access

The transIll1SSIOn company and dIstrIbutors must wheel power upon the request of
elIgIble customers, If such wheelmg IS technIcally feasIble, at pnces approved by the
REB m accordance With ArtIcle 18

CHAPTER VI

TarIffs

Article 17 - Pricing Principles

1 The REB shall establIsh tanffs for sector partICIpants whIch adhere to the
followmg pnnciples

(a) tanffs shall be obJectIve, transparent and non-dIscnmmatory,

(b) pnces shall be at cost [margInal? or embedded?], to be establIshed
through competItlon whenever feasible, and shall mclude both a return of
and reasonable return on mvestment, and

(c) cross-subsIdIes among dJfferent consumer classes shall be elImInated

2 The REB may, In estabhshmg tariffs, gIve favorable treatment to
electrICIty produced through renewable energy resources

[TFie EU DIrectIve permIts thiS favorltIsm It does not permItfavorztIsm for mdigenous
fuels or production]

3 The REB shall not, m establIshmg tanffs, allow dIscnmmatory treatment
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of electncity produced outsIde RomanIa, or produced from fuel obtaIned outsIde
RomanIa

Article 18 - WheeImg TarIffs

I The REB shall ensure that the pnces charged by the transmISSIon company
and dIstnbutors for wheelmg power from generators to elIgtble customers are fatr, 
reasonable and do not hmit competition, and shall ensure that the transnussIOn company
and dIStnbutors do not dIscnmmate agamst any generator or supplIer

[ThIS prOVISIOn IS requIred by the EU DIrectIve]

Article 19 - DeCISIonmakmg

[These procedures are adaptedfrom the Polzsh Energy Law andprocedures used by US
commissIOns They may need alteratlOn to confOrm wzth eXIstmg admInIstratzve
procedure acts, or more explzcltprovzszons may be neededherem to mdzcate that eXIstmg
procedures are bemg superseded]

1 ImplementatIon ofnew tanffs and changes to eXIstIng tanffs shall occur
usmg the followmg procedure

2 The party seekmg the new or changed tariffshall propose to the REB the
tanff It deSIres The REB shall then pubhsh that proposal m the officIal newspaper of
RomanIa and shall mclude m that publIshed notification a reasonable schedule for all
other mterested partIes to subnut thell' comments on the proposal to the REB

3 After the pubhshed deadlme for submIssion ofcomments, the REB must,
WItlun INSERT TIME PERIOD, take one ofthe followmg aCTIons (a) grant the
applIcatIon as requested, (b) reject the apphcanon, (c) grant the request WIth
modIficatIons and/or conditions, (d) seek further mfonnatIon from the applIcant or any
other mterested party, or (e) deCIde to hold a publIc heanng before rulmg on the
applIcatIOn. If the applIcanon seeks a major deCISIon, a pubhc heanng must be held upon
the request ofany mterested party, as prOVided m ArtIcle 5(2) Ifthe REB chooses to
seek further mformanon, or a publIc heanng IS held, a final decISion must be taken on the
applIcation WIthIn INSERT TIME PERIOD If the REB does not make a final deCISIon
WithIn tlus time penod, the applIcation Will be deemed [granted/dented] and may be
appealed as ofthat date by any mterested party

4 ~The REB may change a tanffupon Its own lDlnatIve IfIt gives mterested
partIes notIce and opportumty to be heard pnor to any such change Ifthe REB
contemplates makmg a major deCISIOn, It must so mdicate pnor to makmg the change,
and apublIc heanng must be held upon the request ofany mterested party before makmg
the change, as prOVIded m ArtIcle 5(2)

5 In settmg a tanff, the REB may prOVide mdlcate that no future changes m
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the tanff shall occur dunng a specIfied penod of tIme [not to exceed msert tzme perIOd?]
Dunng thIS specIfied penod ofume, the REB shall summanly reject any request for a

change m tanff, Without a heanng, unless the REB detennmes that an extraordmary
change m CIrcumstances reqUIres reVlew, m wluch case the REB shall hold a pubhc
heanng pnor to makmg any change m the tanff

CHAPTER VII

Techmcal standards

ArtIcle 20 - Gnd Code

[Grid codes are commonly used when the vertzcally Integrated monopoly has been
dzsaggregated, 0i.. the UK and HungaryJ

In order to ensure system safety and effiCIency, the REB shall promulgate a gnd
code settmg the techmcal standards to wInch all lIcensees and consumers attached to the
gnd must comply

The gnd code shall be promulgated by the REB Wlthm INSERT TIME PERIOD from
the date ofthts Act

Pnor to promulgatIon ofthe god code, the REB shall consult With sector
partIcIpants to obtam theIr VIews as to the appropnate contents ofthe gnd code

[Tins consultatzon can be made moreformal, !..l0 Hungary, whzch set up aformal
commzttee to draft the Code (to be approvedby the Hungarzan Energy Office) 1

The gnd code shall promote umformIty ofstandards m a manner maxumzmg
abIlIty to connect the gnd mternatIonally and facilitate cross-border exchange

{Is there any need/or the REB to approve lzcensees1buszness rules?]

CHAPTERVllI

Consumer Protection

ArtIcle 21 - Contracts

RelatIons among the transnussIOn company, dIstnbutors, generators, supplIers and
consumers ofelectnclty shall be governed by contract All such contracts shall
Incorporate REB tanffcharges when applIcable

Consumers may enter mto one oftwo types of supply contracts In order to obtam
servIce publIc contracts or mdIvidual contracts
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IndIvIdual contracts between consumers and supplIers shall be negotIated between
the partIes and shall mclude terms agreed upon by the partIes Absent agreement of the
dIstributor servmg the terntory m winch the consumer IS located, only ehgIble customers
may enter mto mdIVldual contracts With supphers other than that local dIstnbutor

Pubhc contracts shall be for an mdefimte term and shall be subIDltted as to foan
by dIstnbutors to the REB for approval before they can become effectIve Any consumer
who cannot or does not agree to tenns ofan mdIVldual contract shall be entItled to enter
mto a pubhc contract With the dlstnbutor servmg the terntory m winch the consmne id
located, Iftechmcally and econOmIcally feasIble The REB shall estabhsh cntena for
such feasIbIlity by [decree/resolutzon] and shall resolve any dIspute between any
consume and dlstnbutor regardmg such feasIbIlIty

Ehgible customers sWItchmg to or from mdividual contract With supphers other
than the dIstnbutor servmg the temtory m wmch the ehgible customer IS located must
gIve that local dIstnbutor at least INSERT TIME PERIOD notIce before makmg the
sWItch

[Many countrzes,~ Poland, base consumer relatIOns on the contract concept These
provlslOns are adaptedfrom the Hungarzan ElectrICIty Act, modified to meet EU
DIrectIve reqUlrementsJ

Article 22 - DISpute ResolutIon

The REB shall resolve all dIsputes between consumers and supplIers

Pursuant to Its authonty to resolve consumer dIsputes, the REB shall pubhsh a
procedure through wluch consumers may file complamts to the REB and have theIr
complamts mvesngated and resolved promptly [ReVIewable by court?J

[Do we want to expand REBJurzsdiction notJust to consumer dIsputes but dIsputes
between other sector partrcpants, ~, between a transmItter and dzstrlbutor, or
distributor and supplIer? Do/can we grve the REB the power toforce the supplzer to
continue to supply consumers whIle a dIspute IS being adjudIcated? Do we want to
Include any general rules In thIS law about cut-oift,~ explzcztly allow then for fazlure
to pay and/or lzmlt them In the wmter? Do we want/need to addany due process
proVISIOns regardmg the nature ofthe REB~ revIew? Do we want to add a prOViSIonfor
mitial attempted resolutIon or complamts by the supplzer first, as m UK SectlOn 42B
and !!Zany US laws?]

CHAPTER IX
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Emergencies

Article 22 - Order of Restnction

[ThIS IS a streamlIned verszon ofSImIlar provISIOns zn the Hunganan ElectrlCIty Act and
zmplementzng regulatIOn1

The REB shall promulgate an order ofrestnctIon to be followed when, due to
emergency sItuatIons, an InSuffiCIent supply ofelectncity eXIsts to serve all consumer
demand

[AlternatIvely, the Independent System Operator (or RENEL untIl a separate ISO IS

created) could submIt a proposed order ofrestrIctIOn, to be approved by the REB Or the
order ofrestrlctIOn can be left to the grzd code]

The order ofrestrIctIon shall be approved by the Cabmet of MIlllsters

[Do we need addztIOnal emergency provzslons to establzsh reserves (such as In Polzsh and
the draft Latvzan laws)? Do we need to grant emergencypowers to allow the REB to
temporarzly compel a hcensee to continue to serve after expzratzon ofa lzcense perIOd?]

CHAPTER X

Heat

[Heat Issues are, for the mostpart, left to local control to the extentpossIble In other
countrzes (!!....&' Poland) Thzs arrangement ISfOllowed here, and many ofthe prOVIsIons
setforth below are based on the Polzsh Energy Law]

ArtIcle 23 - Planning and Gnd Code Enforcement

Issues regardmg heat supply shall be delegated to local mUlllCIpalItIes to the
extent practIcable [We need to check on the general law relatzng to local V natIonal
control, and whether 'focal munzcIpalltzes 11covers all areas In whzch heat supply IS
avazlable]

1 Local mumcipahtIes shall draft heat supply plans for the temtory WIthm therr
JunSdictiOns [ifplannzng IS used as setforth zn Artzcle 7 above - ensurzng that such plans
are conSIstent WIth the natzonal Electrlclty[energy] PolIcy] The draft plan shall be made
aVailable for pubhc reVIew for INSERT TIME PERIOD, to be announced m the manner
usually used m that temtory Dunng that tune penod, mterested partIes Within the
temtory shall have the opporturuty to be heard on the local heat supply plan The [Fawn
Counczl) shall then adopt a final heat supply plan, takIng due consIderatiOn ofpublIc
mput [Should the REB have the rIght to veto afinal plan?)

2 Local mumclpahtles shall enforce confonnance of heat supply \Vlthm theIr
JurIsdIctIOns to gnd code standards [We need to check how local munzclpalztles can

16



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

enforce such rules, and whether we need to or can expand on thelr methods of
enforcement here J

[Do we need to say anythIng about publzc bghtmg?J

Article 24 - TarIffs

Tanffs for heat supply shall be establIshed III conformance WIth the pnncipies and
procedures set forth III Articles 17 and 19, except that the local munIcIpalIty shall be a
party to any tanffproceedmg

CHAPTER XI

Condemnation Powers

INSERT [We need to consult on what we need to do to gzve the transmzssIOn company
and dzstrlbutors the nght to condemn property neededfor the gnd We also need to
check on whetherproperty ownershzp hmltatzons stzll exzst that couldaffect any
provzslons m thzs Law We also need aprovzszon In the appropnate place gIVing
lzcensees the abzlzty to enterproperty to mamtam securzty ofsupply, m language
conformzng to Romaman law Do we need to say anythzng about clvzllzabilltyfor InJunes
from power lmes?]

[Do we want to znclude an oblzgatlOn on the REB to present an annual report as does the
REO andthe Polzsh ERA? Ifso, to whom should It report - the Energy Mznzster, headof
the Cabznet/Przme Mmzster or Parllament?]

[Do we needprovlSIOns about theft ofelectrlczty or do adequate laws already eXIst?]

[Do we wantprOVISIOns about electrlcallnspectlOns(~ UKSectzon 3D, and Czech Act
222 and draft latvIan references to Inspectors) to ensure lznelplantlpersonnel qualzty?
Can the gnd code providefor thzs reVIew?]

[The Law wzll needclosmgproVISIOns mdicatmg what eXIstzng laws are superseded and
cancelled by enactment ofthe Law]
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TO:

MEMORANDUM

Dr MIron Nlculescu

Set forth below are our answers

pomts and the draft Law WIth you m more deta.Jl, ill RomanIa, at a tIme convement to

TIme, space and practIcahty do not make these wntten commurucatIons the

and questIOns on the Romaman dmft energy law

QuestlOns on regulatlOn m other European UnIon countnes

D Fruth Opnsan, H Menaker, G Weynand, J DeRosa

John Gulhver, Cathenne R Connors

December 1, 1997

cc:

RE:

FROM-

TIns memorandum follows up on questIons you raIsed regardmg the treatment of

By separate cover, we are sendmg you and the MIDlstry our general comments

certam energy l'Ssue<; III other countnes, partIcularly m members ofthe European Umon

DATE

preferred We would be very happy, therefore, and are m fact eager, to dISCUSS these

optImal means to dISCUSS these Issues ObViously, an oral, m-person malogne would be

that meets Romanta's goals Ms Fruth Opnsan and our USAID personnel m Romanta

Will follow up With you on arrangmg tunes for appropnate members ofour team to meet

you USAID would lIke to asSIst RENEL and the Government m enactIng an energy law

With you and others to dISCUSS (1) the questIons and answers contaIned here, (2) our

would hke to dISCUSS We look forward to meetmg With you soon

separate questIOns and comments on the draft Energy Law, and (3) any other matter you

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Question #1 Are electncal and heat Issues typically treated 10 one or separate
laws?

Tills Issue IS a sub-set ofthe general questIOn of how many utIlIty servIces should

be covered In one law For example, some countrIes have consIdered enactment of one

umbrella law for all utilIties, mcludmg telecommumcations, railroads and energy sector

partICIpants (e g , Latvia has contemplated thIs approach) Other countrIes treat each

utIlIty separately (e g , Hungary's ElectrICIty Law) StIll other countrIes treat energy

utIlIties m one law, leaVIng other utIlIties to separate laws (e g, Poland and the Czech

RepublIc)

We were asked m LatvIa whether an "umbrella" approach made sense, and

prepared a short memorandum on the tOpIC We would be happy to share that memo With

you The short answer IS that there IS no one "correct" approach For example, even

WItlnn the Umted States, some states combme certam utIlIty regulatIOns mto one law,

wInle other states separate them

The gwdmg prmciple should be admmIstrative convemence To the extent that

utIlItIes are governed by the same regulator, and the same regulatory prmcipies should

apply to each utIlIty, then It makes sense to cover those utIlItles m one law, to aVOId

mconsistent regulation Applymg that prmciple here, because the National Agency for

Energy RegulatIOn (NAER) Will govern both the electrICIty and heat sectors, It makes

sense to cover both sectors m one law Regulatory details. which can dIffer for electrICIty

and heat, can be dealt WIth outsIde the law Itself, In secondary legIslation or agency rules

QuestIon #2 Are hydro-electriC plants publIc or private property?
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The answer to tlus questIOn depends on the constItutIOnal prInCIples ofeach

country Therefore, Ms Fruth Opnsan WIll prOVIde you WIth a separate analYSIS of thIS

questIOn based on Romaruan law

Generally speakmg, the flow of a nver IS publIc property The state then lIcenses

(or offers conceSSIOns for) the use of that flow, allOWIng the lIcensee/concessIOn holders

to bwld Improvements, such as dams At the end ofthe lIcense penod, the state can then

renew the lIcense/conceSSIon, reqwre the lIcensee/conceSSIOn holder to transfer

ownershIp of the Improvements, or reqUITe the lIcensee to remove the Improvements

Thus, the lIcensee/conceSSIon holder owns the Improvements, but the state governs theIr

use

Thus, for example, m the Umted States, a hydro-electnc plant IS owned by the

pnvate utllIty whIch bwlds It Practlcally speakmg, however, because the U S owns the

flow of the nver, the value of that plant - through Its use - IS governed by the state The

U S (through the federal regulator, the Federal Energy Regulatory ComnnssIOn, or

"FERC") lIcenses plant constructIOn and operatIon At the end ofa lIcense penod, FERC

can re-new the lIcense, reqwre the hcensee to remove the dam, or reqUITe the lIcensee to

transfer the Improvements to a new lIcensee IfFERC chooses the last optIon, a statute

sets forth the measure for the compensatIon paId for the transferred assets

QuestIon #3: What are the prerogatives of the regulatory bodies?

We understand you to be askmg what powers the regulatory agency should have

ThIs Issue IS dIscussed at some length m our general comments and questIons on the draft

Romaman Energy Law
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Generally speaking, regulators are given a spectrum ofpowers, With different

levels of mdependence, varymg from country to country

Regulatory bodIes are gIven the most power and mdependence m countries lIke

the Uruted States and Urnted Kmgdom Contmental countrIes tend to retam more

governmental and minIStry control

Countnes wInch gIve regulators more control and mdependence emphasIZe

procedural restramts ThIs approach prOVIdes regulators With the fleXlbIhty and authonty

to enact substantive rules (WithIn broad legislative parameters), and focuses on the

procedures regulators use to enact and apply those rules The goal, as requITed by the

European Urnon Directive on lIberalIzatIOn of the electricIty market, IS to ensure

transparency, objectiVIty and non-mscnrrnnatIon

We strongly recommend thIs approach Expenence to date m Eastern Europe and

elsewhere has underscored the need to prOVIde regulators With mdependence and the

authonty to polIce the sector effectIvely The greater the regulator's mdependence, the

easier to ensure pnvate mvestors that the system IS farr The more transparent, objectIve

and non-dlscnmmatory the system, the more lIkely mvestment mterest Will be

maxumzed

QuestIon #4 do tariffs mclude a development tax?

We are not sure what you mean by "development tax" We assume you mean a

levy, Imposed on top of the regulartanff, to fund future mvestment The short answer to

the questIon, gIven this asSumptIOn, IS that such taxes are not normally mc1uded m tanffs,

rather, fundmg of future mvestment takes place through proper calculatIOn ofa rate base

aRd appllcation of a depreCiatIon formula AdditiOnally, the use ofa development tax
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could run afoul ofEU rules, dependmg upon how the funds accumulated from the tax are

dIsbursed

OrdmarIly, modemjunsdictIOlls use a cost-based tanffmethodology (even

cOmpetItive "RPI-X" models use a cost calculatIOn as theIr startmg pomt) Under such a

methodology, tariffs are set by computmg a reasonable return on and ofthe "rate base, "

l e, the mvestment already made or m the process ofbemg made BasIcally, the cost

approach looks backward, reimbursmg the utility for the mvestment It has or IS m the

process ofmakIng The utilIty then funds future Investment based on the assurance that It

wIll earn on Its mvestments as It has m the past, mcludmg, m some JunsdlCatlOns, the

nght to earn on constructIOn work m progress

The problem With usmg a cost-based approach to fund future mvestment anses m

countnes emergmg from a command economy and/or With hIgh mflatIon To use the

cost-approach, one needs to compute the rate base properly, l e , set a correct value for

the assets m the rate base, then apply a proper depreCiatIOn fonnula. Because assets were

not valued accurately m the past m command econOIIl1es, they need to be re-valued

before applymg the cost methodology Hlgh mflatIon makes calculatIOn ofdepreCIatIOn

dIfficult gomg forward (although mdexmg can address tins Issue)

Re-valuation ofeXIstmg assets can be a difficult task PnvatlZatIon, however, can

resolve thIs Issue -- the pnce paid m the transfer can set the re-valuatIon number

Therefore, lookIng at the RomanIan SItuatIon, proper valuatIon ofutIhty assets can occur

when RENEL IS pnvatIzed

The second pomt ill considenng use ofa development tax IS ED constramts If

the funds from the collectIOn ofa development tax go mto the general budget, then the
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tax should not be mcluded m tarIffs, because there IS no dIrect correlation between the

customers paymg the tax and the benefits from the use of the tax money Iffunds from

the collection of the tax do go dIrectly back to utIlItIes, then the tax can be mcluded as a

surcharge m the tanffs EIther way, however, the dIsbursement of the funds from the tax

could VIOlate the prohibitIOn III Article 92 of the EU Treaty of state aid

If Romama wants to comply Wlth EU rules, and fund future mvestment m the

energy sector through disbursement of government funds, It can do so only If that

dIsbursement IS non-dlscnmmatory ThIs means that all potentIal mvestors - domestic

and foreIgn - must have equal access to the funds AddItionally, the tax to collect these

funds must be unposed m such a way so as not to mdirectly SUbSIdIze any domestIc

mdustnes Under ArtIcle 92, state SubSIdIes cannot dIstort competitIon III the ED market

In March 1997, a proposal was made addressmg the I11lll1ITIUffi taxation on vanous

types ofenergy It does not drrectly mentIon development taxes It does, however,

mdIcate that some speCIal tax treatment ofenergy mtenslve mdustnes IS allowed

SpeCIfically, It proposes tax exemptIOns to asSIst firms whose energy costs are between

10-20% ofproductlOn costs Under thIs proposal, some finns could be exempted from a

development tax, or any other energy tax, If It caused Its energy costs to nse above the

10% level

The ED also allows certam types ofSubSIdIes for depressed regIOns Hence, If a

tax were used to develop energy resources m one ofthese regIOns, It mIght be pernntted

QuestIOn #5 Are the consumers classIfied as elIgIble and captIve?

The European Dmon DuectIve on hberahzatIOn of the electncity market IdentIfies

one class of consumer - those able to contract dIrectly With producer/supplIers - as
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"ehgIble" It does not provIde a tItle for the remaImng consumers, but they are

effectIvely "captIve"

The DIrectIve provIdes the mlDlffiUIn as to who falls mto the category ofelIgIble

consumers - basICally, the largest mdustnal consumers - and a tImetable for expanSIon of

thIS mImffium to gradually smaller consumers Many JunSdiCtlOllS take tlns approach 

openmg up competItIOn fIrst to the largest mdustnal consumers Other JunSdictlOns deem

thIS approach unfaIr, because It does not gIVe smaller consumers equal opportunIty to

enJoy the benefIts ofcompetItIon Hence, some JunsdlctIOns, such as CalIfornIa,

expressly reject thIS approach, and reqwre equal ehgIbIhty for smaller consumers

QuestIon #6 how IS demand SIde management regulated?

Generally speakmg, as JunSdictlOns take a more competitIve approach, demand

SIde management ("DSM") becomes a product of free market econOmICS, not pOSItIve

regulatIon The Important aspect ill encouragmg DSM ill the competItIve model IS

enSurIng that costs are accurately treated

If the cost ofany added Increment ofpower purchase IS accurately measured, then

buyers' chOIces naturally lead to DSM

Question #7' who grants concesSIOns and winch energy objectIves apply to
conceSSIOns?

ConceSSIOns are used to allow pnvate parties the use ofpubhc property, to benefit

the pubhc Who grants them vanes from country to country and can depend on the

mterest bemg conceded, what IS Important IS that the substantIve and procedural rules by

winch they are granted are transparent, objective and non-dIscnmmatory
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The draft RomanIan Energy Law properly enVISIons a bIddmg process, overseen

by the NAER As long as that process, mcludmg the bIddmg rules, IS transparent,

objective and non-dIscnmmatory, It wIll meet ED requuements

CONCLUSION

You have asked several Important questIons, whIch we have treated very broadly

here ObVIOusly, It would make more sense to carry on:tlus dialogue m person Agam,

we look forward to meetmg With you soon In the meantIme, If we can asSISt you m any

other way, please don't heSItate to tell us

8
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Dear Rodica DImItnu

ThIs letter follows up on our dIscussIOn yesterday, when you mdicated that we should gIve you any
suggestIons for clanfymg or nnprovmg the emergency ordmance (the versIon as ofthIS date) creatmg the
regulatory agency for the energy sector for mcorporatIon mto the fmal verSIon of the ordmance to be sIgned
by all necessary mlillsters The followmg are our concerns

(1) ArtIcle 10 We understand from our conversatIOn, that the mtent of thIS provIsIon IS that the
PresIdent ofNRAE have a fixed term of5 years, and that he cannot be fIred except for very good
cause We agree that such a provlSlon makes sense, and belIeve that the pomt that he cannot be
fired except for good cause should be made expressly m the language ofthe prOVISIOn We
suggest the followmg language, taken from the [COMPETITION LAW]

INSERT LANGUAGE

(2) Articles 4, 5(5), 8, 13(1) We belIeve that these provIsIOns could be read to COnflIct WIth each
other, and could be clanfied to make clear NRAE's abIlIty to Issue lIcenses, norms and rules
generally applIcable to the sector dIrectly, WIthout MmIster or MInIStry approval ArtIcle 5(5) so
mdlcates such a dIrect power Article 4, however, appears to requIre approval for mternal NRAE
rules, and uses language -- "coordmates Its aCtIVIty" - WIth unclear meanmg ArtIcle 8, SImIlarly,
appears to reqUIre MmIstry approval for the same types ofnorms whIch NRAE appears to be able
to Issue dIrectly under ArtIcle 5(5) Fmally, ArtIcle 13(1) could be read to reqUIre Mmister
approval for all Its "programmes," agam an unclear term We suggest the followmg changes

ArtIcle 4 - remove
ArtIcle 5(5) - leave as IS
ArtIcle 8- remove
ArtIcle 13(1) - change to "In additIon to the ordmary actIvItIes ofNRAE under ArtIcle 5, NRAE

may also carry out programs approved by the Mmister, fmanced from funds outsIde the
budget "

(3) AppealabIlIty For purposes ofclanty, It would be helpful If the ordmance made clear that all
NRAE deCISIons are appealable dIrectly to court (WIthOUt the need, for example, ofmtenm
Mmistry reVIew) We suggest the foIIowmg language, agam taken from the [CompetItIOn Law]

INSERT LANGUAGE

There IS other language on WhICh we have some thoughts, but the above three pomts are our major
concerns Thank you for the OPPOrtunIty to make our suggestIons We look forward to workmg WIth you,
other members ofthe MmIstry, and the new members ofNRAE m ensurmg the success of the new agency

Smcerely,
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Dear Dr Constantmescu

Followmg up on our meetmg With you, Dr Indre and Dr Poenaru on Fnday,
December 5, 1997, the purpose of thIs letter IS to summanze our suggestIOns and
dIscussIOns on clanfymg and revIsmg the draft decree to set up the regulatory
agency ("CORE")

As a very general matter, we noted that the more preferable way to create the
agency would be In the draft Energy Law Itself The purpose ofthe decree IS to try
to expedIte some restructunng ofthe sector, In case the Law IS not passed soon
Keepmg In mmd this goal that something be enacted soon - whether the Law or thIs
decree - we understand that we should not become mrred m dewls, but should only
try to ensure that the general thrust ofthe decree IS legal, makes sense and opens the
market to competItIon We summanze our suggestIons and dISCUSSIOns below WIth
this understandIng, and therefore, lIst only major Issues and concepts, not ounor
detaIls As we stated In our meetIng, uyou thmk It would be helpful to you In

refinIng the decree, you should consult With Despma Furth Opnsan and Dracut
Dmutnu ofher office, whenever and as much as you think would be helpful

Summary of suggestIons and dISCussIOns

• Junsdictional powers (ArtIcles 1, 7(h), 15(3), 16(2),22(3) and 22(4»

We dIscussed the dIfficultIes In makIng CORE both an admmIstratIve and
junsdictIonal body We suggested that the decree focus on admjmstratIve
powers CORE should have the power to enact regulatIOns enforceable as to
sector partICIpants, and to penalIze lIcenseholders for any breach oftheIr dutIes
But as to dIsputes among sector partICIpants for damages (e g, conswner
complamts agamst theIr supplIers), CORE can arbItrate, but not act as a court
Itself CORE should Issue the governIng regulatIOns, but not have junsdlctIonal
powers
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• CORE structure (ArtIcles 3)

You mdicated that ArtIcle 3(l) mtends to gIve the decisionmalang power to the PresIdent
alone, m close consultatIon With the two other regulatmg officers We suggested that It was
preferable to have decIsIons made by maJonty vote ofthe three CORE members, workmg as
a COI11Il1lSSlOn If, however, It has been decIded that oilly the PresIdent should be the
decisIOnmaker, that fact should be made clearer m Article 3(1)

In ArtIcle 3(2), we agreed that the second sentence should proVide that CORE represents
neIther the PresIdent nor the Pnme Mimster - the agency IS entIrely mdependent CORE
should, however, have the duty to report annually to ParlIament

In ArtIcle 3(3), we agreed that It would be clearer to be more specIfic, and IdentIfy how many
members ofthe AdVISOry CouncIl are from professIOnal asSOCiatIOns and how many from
consumer groups In order to be farr and make thIs membership equal, we agreed that the
number ofmembers ofthe AdVISOry CounCIl should total 6, not 7 (3 from profeSSIOnal
associatlOns, 3 from consumer groups)

In ArtIcle 3(4), we agreed that a sentence should be added makmg the Vice preSIdent's frrst
term 4 years, and the general executIve manager's first term 3 years, so that all the CORE
members do not end theIr terms at the same time Thereafter, each shall have 5 year terms,
so that the end ofthe terms ofeach of the members wIll be staggered, With only one term
endmg at a tIme

In ArtIcle 3(7), we agreed that staff and spouses should be mcluded, so as to remove any
pOSSIbIlIty ofa COnflIct ofInterest

• Tanffs (ArtIcles 7(b), 8)

We strongly suggested that the ultimate power to set tarIffs should he With CORE, not any
MImstry (the current draft gIves this ultImate power to the MImstry ofFmance m
consultation With the Munstry of Industry and Trade and the Office ofCompetition) You
mdicated a WillIngness to gIve thIs power to CORE, Ifposslble, unless Law 21/1996 reqUIres
the Office ofCompetItlon to set the tanff We are researching thIs Issue now and Will contact
you With our conclusIOns soon In any event, eIther CORE should set the tanffs, ill

consultation With the Office ofCompetitlOll, or, Iflega11y reqUIred, the Office ofCompetIuon
should set tanffs pursuant to the pnnclples establIshed by CORE, unless or unul the law can
be changed, wInch agam, would be our strong recommendation The Mmtstnes should not
be mvolved, because tanffs should not be polItICIzed
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Article 8 needs some clanficatIOn. The mtent 15 to have regulated tanffs for monopoly
actIVItIes, wluch are defmed to mclude transmISSIOn, dlstnbutIon, heat produced thorugh
cogeneratIOn and supply to captive customers All other prIces - meanmg generation,
marketmg servIces and supply to elIgIble customers - wIll be regulated by the market We
agree With tlus mtent, we Just tlunk the mtent should be made clearer m the ArtIcle's
language We also dIscussed the need to define who IS a captIve and who IS an ehglble
customer Iftlus defirutIOn walts for a regulatIOn Issu~d by CORE, then the text of the decree
should so mdlcate, by provldmg that the defimtlOn ofcaptIve and elIgIble customers shall be
establIshed by CORE through regulation

We also discussed the umforrmty pnnclple m ArtIcle 8(3)(a) We suggested that It made
sense to reqUIre some UnIforrmty ofpnces for captive customers shanng load charactenstIcs,
but that uruformity could not be made uruversal geograplucally Without violatmg the
pnnciple that pnces should be cost-based If It costs more to serve a captIve customer m one
area than another, then the pnce for one should be hIgher than the other SImIlarly SItuated
captIve customers should pay the same pnces, but Ifcosts dIffer for servIce to one customer
from another, then those customers are not SImIlarly SItuated

Fmally, With respect to ArtIcle 8(6), we noted that no crosS-SUbSIdy makes econOmIC sense
You reCOgnIzed tlus prInCIple, but stated that other laws could reqUIre some SubSIdIes

• LIcenses, authonzatlOns and concessIOns (ArtIcles 9-14)

You mdicated that It was the subject ofsome debate as to the dIfference between a lIcense
and an authonzatIon One theory was that a license was for an open-ended term, wlule an
authonzatlOn was for a fixed term In response, we saId that the legalItIes oftlus Issue were
not as Important as the prInCIples that should govern Issuance ofthe permISSIOn (whether
called a lIcense or an authonzatIon) FIrst, we recommended that no permISSIOn be open
ended - they should all have fixed tenns Therefore, the decree should specIfy that a
penmSSIon (whether you deCIde It IS properly a lIcense or an authonzatIon) shall be granted
for a fixed term, no less than X and no greater than Y years In determmmg what X and Y
should be, you should balance the pemusslOn holder's need for secunty, reqwnng enough of
a term to recoup Its mvestment, With the government's need to react to changmg
CIrcumstances Thus, a permISSIOn to engage In unport and export could have a shorter term
than permISSIOn to buIld a generatmg statIOn, smce the Investment needed to build the statIon
Will be much greater, reqUIrIng a longer tIme to recoup

The second basIC pnnciple that should guIde Issuance ofpermISSIOns IS that the power to
modIfy them after Issuance should be very hrruted - agam, m order to proVIde secunty to the
permISSIon holder and promote mvestment Hence, the language ofArticle 9(2) and 14(1),
refemng to "as long as the grantmg condItIons remam the same" IS much too vague The
decree should speCIfy very IUnIted CIrcumstances when CORE can, on Its own InItiatIve,

V'1
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modIfy, suspend or termmate a permISSIon We can suggest specIfic language to tlus effect If
you would hke

In our dISCUSSIons, you mdicated that you contemplate three dIfferent penmssIOns beIng
granted relatIng to new generatIng capacIty pemussIOn to buIld, an establIshment
permISSIOn, Issued when the faCIlIty IS ready to go on hne, and an operatmg pernllSSlOn ThIS
structure IS fine -It IS SImIlar to Hungary's - but It should be made clearer In the decree, In
ArtIcle 10 Also, for SImplICIty, you mIght want to streamlIne the permISSIOns to two, Instead
ofthree - a permlSSIOn to buIld, and a permISSIOn to operate You also have no mmimUtn
reqUIrements for lIcensmg - all sector partICIpants appear to need pemussIOns from CORE
To reduce CORE's work, you rrnght want to have a threshold SIze ofa generatmg plant (e g
10 MW), before a permISSIon IS reqUIred - partIcularly IS the plant Will only be used for self
generatmg purposes

In ArtIcle 11 (1), we agreed that, for legal reasons, the nght to grant conceSSlOns may need to
be removed from CORE's power ObVIOusly, It IS preferable for one agency to have the
power to Issue all permlSSIOnS for one field Therefore, absent other legal constramts, you
nught want CORE to have the power to Issue both hcense/authonzatIons and concessIOns
But With the understandIng that concessIOns Involve permISSIOn to use state-owned property,
you mdicated that you would leave thIs power out ofthe decree to aVOId legal comphcatIons
Agam, m a perfect world, It would be better to spell all thIs out m one legal document - who
can obtam concessIOns, what concessIOns are needed for, who regulates them, etc GIven the
ovemdmg goal ofgettmg sometlung m place soon, however, we understand your pOSItion

In ArtIcle 11(2)(a), we agreed that the language requmng a shOWing offinanCIal capability
should be left as general as the language m 11(2)(b) reqUIrmg technIcal capabIlIty You do
not want to be too narrow or speCIfic m the decree It would be helpful, however, to prOVIde
m the decree that CORE Will Issue regulanons specIfymg what an apphcant must do to meet
these capabIlIty requuements The ED DIrective on hberalIzatIon ofthe electrICIty market IS
clear that IIcensmg reqUIrements must be transparent, ObjectIve and non-dIscnmmatory
Therefore, the decree should make clear that one set ofcntena Will be pubhshed, applIcable
to all

Regardmg ArtIcle 12'S test reqUIrement, we mdicated that we thought thIs was an unusual
proVISIOn, and questIoned what land ofa test would be applIed You mdicated that these
sorts of tests were of longstandmg use m RomanIa Agam, the general concept of a test to
show cntena have been met IS not objectIOnable ill Itself But, to meet ED cntena, the nature
ofwhat WIll be tested and what an applIcant must do to meet the test Will have to be
publIshed and clear

In ArtIcle 13, we agreed that you Will speCIfy that the pernusslOn holder IS responSIble for
paymg the cost ofpublIcatIOn In the OffiCIal Gazette



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

Dr Eng Jean Constantmescu
PageS
December 18, 1997

Fmally, WIth respect to ArtIcle 14(2), we recommended that the types ofpenaltIes that can be
Imposed should be more specIfically spelled out - e g , what monetary ceIlmgs Will lImIt the
amount of a fine, when a penmsSIon can be suspended or tenmnated, how long from
dIscovery CORE has to mvestIgate and Impose a fme, and what sort ofprocedure IS used to
InvestIgate and detemune sanctiOns

• Consumer ProtectiOn (ArtIcles 15 and 16)

We have already noted theJUflsdictlonalissues raised by prOVIsIOns such as ArtIcle 16(2)
CORE should have the power to set standards, and penalIze pernllSSlOn holders for faIlmg to
meet the standards requIred under theIr penrussIOns Damages for dIsputes between sector
partICIpants, however, due to RomanIan legal constraInts, should be left to the eXIstmg
courts

Another pomt we rmsed With respect to ArtIcle 15(3) was Its very mduect reference to the
obligatIOn to serve The decree should set out In clearer ~nd more pOSItIve term') who ha<; the
duty to serve and under what CIrcumstances

• The Gnd Code (ArtIcle 18(e)(l))

We noted that the power and duty to prepare a Gnd Code could be left to CORE alone, as the
decree now proVides Alternatlvely, we suggested that others, such as professIonal
assoclatlons and/or penmSSIon holders could be Involved m the process ofpreparmg the
Code The process mIght take longer and be more cumbersome Ifothers are Involved, but
the expertIse others could contnbutute mIght make the Code better m the long run

• Open Access (ArtIcle 19)

We strongly agreed With the concept In ArtIcle 19 reqUIrIng open access, and gIVlDg CORE
the power to set the tImetable for such access (so ArtIcle 19(2) should make clear that "the
open access to the gnds WIll be granted gradually by CORE") Ag~ however, this
prOVISIOn states CORE's power and the pnnciple ofopen access m a somewhat mdrrect way
A more substantlve declaratlon could be clearer

• InternatIonal Contracts (ArtIcle 20(2))

You cIanfied that ArtIcle 20(2) was mtended to have a very speCIalIzed meanmg, gomg to
cooperatIOn to aVOId or repair regIOnal blackouts or technIcal dIfficultIes, and that you would
make thIs pomt clearer In the next draft ofthe decree
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• The Power Pool (ArtIcle 21(3»

As WIth provIsIOns such as ArtIcle 19, establIshmg the pnnclple ofopen access, we strongly
agree WIth the provlSlon m ArtIcle 21(3) gIVIng CORE the power to regulate a power pool
Agam, however, the bestowal ofCORE's authonty IS artIculated In an mdirect way It would
be clearer If the decree mdlcated that CORE has the power to establIsh a power pool and Its
operatIOnal regulatIOns

• Appeals of regulatIOns (ArtIcle (22) and 22(4»

We have already dIscussed these provIsIOns m the context ofelmunatmg references to any
JunsdictIonal power by CORE Romaman legal constramts make It easIer to allow appeal
both of mdividual declSlons Issued by CORE and the general regulatIOns Issued by CORE
WhIle appeal should be permItted of the regulatIOns themselves, we suggested that you could
follow the U S approach, whIch, whIle allOWIng appeal of regulatIons, lImIts the grounds for
such appeals The only groJIlds for appeal could be If the regulation IS totally IrratIOnal, or
CORE has exceeded Its legal authonty

We dIscussed how the reference to the CIVIl Code should be elmunated, as the Code IS
substantIve, not procedural Ifyou need to dISCUSS further the appropnate text for thIs
proViSIOn, allowmg appeal, you should contact Ms Furth Opnsan's office

• Budgets (ArtIcle 23)

We stated our strong support for the prOVISIOns in ArtIcles 23(1) and (2), gIVIng CORE the
power to set ItS budgets, to be collected by assessments on sector partICIpants AgaIn, for
clanficatIOn's sake, the second sentence of ArtIcle 23(2) should expressly stated that "The
tanffs and contnbutlOilS leveal are establIshed yearly by CORE "

• TransItory prOVISIOns (ArtIcles 25 and 26)

We dISCUSSed the tImmg for the decree to come mto effect and CORE to be establIshed You
clanfied that the goal was to have CORE up and runmng, and Its basIC regulatIOns Issued,
WithIn SIX months ofthe publIcatIon ofthe decree We agree that thIs IS an appropnate
tImetable, and the language ofthe decree should be clanfied, because It could be read to
allow a year (two SIX month penods) for thIs actIon to take place

We also dIscussed how to treat eXIstmg sector partICIpants The decree needs to mdicate that
eXistIng partICIpants - prunanly RENEL - does not mstantly become Illegal as unlIcensed
upon publIcatIOn ofthe decree On the other hand, the decree needs to gIve a deadlme for
eXIstmg sector partICIpants to seek and obtam the necessary penmssIOns You mdicated that
you would mclude a proVISIon requmng eXIstmg sector partICIpants such as RENEL to file
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applIcatIOns consIstent With re-structunng goals, m an effort to facIlItate such re-structunng
We agree that tins IS a good Idea

In sum, we would lIke to repeat our overall conclUSIOn that the effort to enact a decree
such as the current draft makes sense m lIght ofcurrently stalled attempts to pass an Energy Law
We support all your efforts to effect change as qUIckly as pOSSIble We strongly support
RENEL's efforts to modernIze, commercialIze, re-structure, and have an obJectlve, transparent
and non-dIscnrrunatory legal and regulatory framework enacted for the sector If there IS
anythmg else we can do to help RENEL m these efforts, please tell us We are wIllIng and
anxIOUS to provIde whatever help we can

Smcerely,

, ,0 l'
-::'0:~ <.......s:.. 'f-- . "\.- ~-"""" '- '- .............Cathenne R Connors

cc Howard Menaker (by fax)
Roberto FIgueredo (")
Despma Furth Opnson (")
Gordon Weynand (")
Jacquelme DeRoas (")
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Draft - July 2, 1998

Notes

(1) The ordInance must be conformed to meet relevant reqmrements ofRomaman law,
both generally and as specIfically noted throughout tlus draft

(2) The draft mcludes only the most basIC admIDlstratIve powers of the proposed
regulatory agency m order to serve as a startIng pomt for further dISCUSSIOns

OrdInance to Provide Implementmg Structure
for the RomanIan Energy CommiSSIOn

Preamble

The Romaman Energy CommIsSIOn IS the pnncipal state agency havmg
regulatory authonty over the electnc and thermal energy sectors ofthe economy The
Conurusslon 1<; charged WIth promotmg the overall pubhc mtere'}t m the development and
mamtenance ofeconormc effiCIency m the electnc and thermal energy sectors of the
economy The ComrmSSIOn IS also charged WIth protectIng and balancmg the nghts and
oblIgations ofconsumers, regulated entItles, mvestors and other persons affected by the
electnc and thermal energy sectors ofthe economy Fmally, the ComrmSSIOn IS
responsIble for assIstmg the MmIstry ofIndustry and Trade m developmg short and long
term pohcy goals and recommendations WIth respect to the operatIOn ofthe electnc and
thermal energy sectors

ArtIcle 1 - DefinItIons

1 DefinItions

(a) "Regulated Entlty" means an entIty that IS engaged m the generatIOn,
transportatIOn, dIstnbutIOn or supply ofelectnc or thermal energy, and IS
subject to regulatIOn by the COmmISSIOn pursuant to the Energy Law

(b) "Commlsswn" means the RomanIan Energy COmmISSIOn

(c) "deCISIOn" means a final order of the COmmISSIOn disposmg ofa matter,
Includmg matters related to authonzatIon or hcensIng

(d) "OrdInance" means the "Ordmance to ProVIde ImplementIng Structure
for the RomanIan Energy ComrmssIOn "

(e) "TranSItIon Penod" means the penod begInnIng on the effective date of
the OrdInance and endIng one year thereafter

Cf) [add other defImtIOns as appropnate after finahzatIOn of the content ofthe
Ordmance, e g , "malfeasance," "rehabIlItatIOn and refurbIshment" or
"self-generation"]

1
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ArtIcle 2 - OrgamzatIonal Structure

1 The Romaman Energy CommissIOn

(a) The Romaman Energy COmmISSIOn shall commence operatIOns as an
Independent regulatory agency located WIthIn the MilllStry ofIndustry and
Trade After the TranSItion Penod, the COmmISSIOn shall eXist outside the
Mimstry and shall be dIrectly responsIble to [the Government? the
Parhament?]

(b) The prmcIpal office of the CommIssIon shall be m Bucharest

2 ExecutIve FunctIons

(a) Pnor to the commencement of the TranSItIOn Penod, the MilllStry of
Industry and Trade shall appoInt a PresIdent to act as the executIve officer
and oversee the creatIOn and mItIal operatIon of the CommIssIOn The
PresIdent shall exerCIse the executIve powers of the CommISSIon
throughout the TranSItIOn Penod Upon the eXpIratIOn ofthe TransItIon
Penod, the executive powers ofthe COmmISSion WIll be transferred
automatIcally to the Charrman and COmmISSIOners to be appomted by the
Pnme MImster The Pnme Milllster may appomt the President to serve as
a COmmISSIOner or as Charrman follOWIng the TranSItIon Penod

(b) FollOWIng the TranSItIOn Penod, the executIve functIons of the
COmmISSIOn shall be vested In three COmmISSIOners

(c) Each COmmISSIOner shall be appOInted by the Pnme Mllllster and
approved by Parhament

(d) The appomtment of a person to hold the office ofCOmmISSIOner shall be
for a term offive years, except that the terms of the ongmal three
COnUTIlSSIOners shall be for three, four and five years, respectIvely

(e) A COmmISSIOner may be re-appoInted for one addItIOnal term only

(f) The Pnme MImster shall desIgnate one COmmISSIOner to serve as
Chamnan

(g) No member ofComrmssIOn may be removed from office except on
grounds ofphySIcal or mental InCapacIty or malfeasance

3 FunctIons of Chairman

(a) Dunng the TranSItion Penod, the PreSIdent shall create an orgamzed
framework for the COmmISSIOn that shall Include, at a mmnnum, the
deSIgnatIOn ofsectIOn cruefs and appropnate staff for offices of lIcenSIng,
pncmg, consumer protectIOn and Internal admImstratlOn

2
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5

(b) Followmg the TransItion Penod, the Chamnan shall have sole
responsIbIlIty for orgamzmg the general admmIstratIve functIons of the
ComnusslOn

(c) The Charrman shall have the authonty to appomt, prescnbe the duties, and
fix the salanes of an admInIstratIve secretary, general counsel, cmef
engmeer, cmefaccountant and such other officers and employees as are
necessary to execute the functIOns ofthe CommISSIon [need to coordmate
this sectIon With eXlstmg CIVIl servIce law]

(d) The ChaIrman may authonze expendItures for salanes, wages, rent,
matenals, eqUIpment and such other expenses as may be necessary m
accordance With the annual budget of the ComrmSSIOn

Fmances of the CommIssion

(a) Dunng the TranSItion Penod, the CommIssIon shall be funded by
appropnatlOns from [general budget? MOlT budget?] The PreSIdent shall
determme the amount of funds necessary to operate the CommIssIon m
consultatIOn With the MilDStry ofIndustry and Trade

(b) Followmg the TranSItion Penod, the COmmISSIOn shall be self-fmancmg

(c) The ChaIrman shall be responsIble for developmg and publIsmng the
annual budget of the CommIssIOn, whIch shall be subrmtted to and
approved by [Government? MOlT?]

(d) The ComrmsslOn shall develop and publIsh a schedule offees to be
applIed to applIcants, lIcensees and regulated entitles

(e) The schedule of fees may mclude any combll1atIon of

I annual charges assessed agaInSt applIcants, lIcensees or
regulated entities as a percentage ofgross revenues, or

11 fees for processll1g speCIfic applIcatIons

(t) The schedule of fees shall be deSIgned to ensure that revenues collected by
the COmmISSIOn Will match the estunated expenses mcluded m the
ComrmSSIOn's annual budget to the maXImum extent practIcable

Miscellaneous

(a) No employee of the COmmISSIOn nor any ComrmssIOner may have any
financialmterest m or hold any offiCIal pOSItIOn With a lIcensee, applIcant
or regulated entity

(b) [antI-nepotIsm proVISIOn conforrmng With eXlstmg Romaman law]

3
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ArtIcle III - Procedures

1 DecISIons

(a) Dunng the TransitIOn Penod, the President shall engage m declslon
makIng m an objectIve, transparent and non-dlscrumnatOlY manner

(b) After the TransItIon Penod, all decIsIOns of the C01l11ll1.sslon shall be
detenmned by majonty vote Two comnussIOners shall constItute a
quorum for purposes ofconductmg busmess

(c) At all tImes both dunng and after the TransItIOn Penod, the deCISIOns of
the ComnussIOn shall be In writmg and shall mclude an explanatIOn of the
reasonmg upon wmch the deCISIOn IS based DeCISIOns shall be publIshed
[mclude appropnate mecharusm for publIsmng m accordance WIth
Romaruan law]

(d) Any applIcant or other person aggneved by a decIsIon Issued by the
CormmSSIOn may 1ll1tIate a proceedmg for review ofsuch declSlon by the
Court ofAppeals m Bucharest [conform to eXlstmg Romaruan law]

(e) [other procedures could be mcluded, e g dIfferent treatment for major or
mmor declSlons, delegatIOn ofdeCISIOnal authon1:) to department heads]

ArtIcle IV - PrIcmg

1 Tariffs

(a) EntItIes engaged m the generatIOn, transportatIOn or dlstnbutIon ofelectnc
or thermal energy shall prepare and file tanffs and supportmg Information
WIth the Comnusslon shOWIng all rates, charges, terms and conditIons of
service applIcable to each class ofconsumers

(b) The COIDIDlsslon WIll detenmne the lawfulness ofproposed tanffs
consistent WIth the reqUIrements ofRomanIan law The C01l11ll1.sslon may
accept, reject, suspend, modify or take any other actIon that IS necessary or
appropnate to ensure that proposed tarIffs are consistent WIth applIcable
law

(c) An entIty engaged m the generatIon, transportatIon or dlstnbutlOn of
electnc or thermal energy may not alter Its filed tanffs WIthout fIrst
obtammg the pnor approval of the COmmIssion

(d) The CommISSIOn shall Issue regulatIOns speclfymg the procedures and
cntena to be used for the submISSion and reVIew oftanffs The cntena for
reVIeWIng the reasonableness oftanffs may mclude conSideratIon of the
value ofmarket-based and mcentIve-based pncmg mecharusms When the
CommiSSIOn detenmnes that market-based or mcentIve-based pncmg
mecharusms are not appropnate, tanffs must be cost-based, mcludmg a
reasonable return on mvestment

4 /7J
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Article V - Llcensmg

1. LicensIng of EXlstmg EntitIes

(a) EXIstmg entltles engaged m the generation, transportatIOn or dIstrIbutIOn
of electnc or thermal energy shall submIt an apphcatlon for hcensure to
the ConumssIOn

(b) An apphcatIOn must mclude all mformatIOn reqmred by, and shall be m
the form prescnbed by, the ConumssIOn The CormmssIOn shall Issue
regulatIOns specIfymg the form and content of mformatIOn that IS reqmred
to be submItted no later than [90 days] after the effectIve date of the
Ordmance -

(c) ApplIcatIOns by eXlstmg entItles must be filed no later than [90 days] after
the Issuance of the regulatIOns speCIfied m subpart (b) of this sectIon

(e) WIthin 45 days ofthe fihng of an apphcatIOn, the ComnllssIOn shall
determme whether the apphcatIOn IS complete and conforms With the
regulatIOns speCIfied m subpart (b) of tlus sectIOn If the CommIssIon
determmes that an applIcatIOn IS defiCIent, the CommIssIOn shall promptly
notIfy the applIcant m wntmg and shall provIde the applIcant up to 50
days to remedy the speCIfied defiCIenCIes

(f) After the COffiInlSSIOn has determIned that an apphcant has filed a
complete and conformmg applIcatIOn, the COmmISSIOn shall reVIew the
applIcatIOn to determIne whether It IS consIstent With the applIcable
reqUIrements ofRomaman law The COffiInlSSIOn may then accept, reject,
suspend, modrfy or take any other actIon that IS necessary or appropnate
to ensure that a hcense IS consIstent With apphcable law The ComnussIOn
must act on an apphcatIOn no later than [90] days after the filIng ofa
complete and conformIng applIcatIOn

2 LicenSIng of the ConstructIOn or Operation of New FacIlIties

(a) Any entIty that proposes to engage m

1 the construction or commerCIal operatIOn ofnew facIlItles to be
used for the generatIon, transportatIOn or dIstributIOn ofelectnc or
thermal energy, or

11 the rehabIhtatIOn or refurbIshment ofeXIstmg faCIlItles used for the
generation, transportation or dIstrIbutIOn ofelectrIc or thermal
energy,

shall submIt an applIcatIon for lIcensure to the COmmISSIOn

(b) An applIcatIOn for lIcensure under this sectIon must mclude all
mformation reqmred by, and shall be m the form prescnbed by, the
CommISSIOn The ConumssIOn shall Issue regulatIons speCIfyIng the form
and content ofmfonnatlOn that IS reqUIred to be submItted no later than
[90 days] after the effective date of the Ordmance

5
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(c) WithIn 45 days of the filmg of an applIcatIOn, the ComnusslOn shall
determme whether the applIcation IS complete and conforms With the
regulatIOns specified m subpart (b) of tIns section If the COmmIssion
determmes that an applIcation IS defiCient, the COmmIssion shall promptly
notify the applIcant m WIltmg and shall proVide the applIcant up to 50
days to remedy the speCified defiCienCies

(d) After the ComnusslOn has determmed that an applIcant has filed a
complete and conformmg applIcatIon, the COmmISSIOn shall reVIew the
applIcatIOn to determme whether It IS consistent With the applIcable
requIrements of Romaman law The ComnllSSIon may then accept, reject,
suspend, modIfy or take any other actIo-n that IS necessary or appropnate
to ensure that a lIcense IS consistent With applIcable law The ComnllsslOn
must act on an applIcatIOn no later than [90] days after the filmg ofa
complete and conformmg applIcatIOn

3 SuspensIOn of Licenses

(a) The CommISSIon may Imtlate an InvestlgatlOn on ItS own or on the
applicatIOn ofa tlllrd party to determme whether the holder ofa hcellse
has Violated the terms ofa lIcense or applIcable law or regulatIOn

(b) Upon the completIOn of an mvestlgatIOn, the COmmISSIOn may take such
actIon as IS necessary or appropnate, mcludIng the suspenSIOn, revocatIOn
or modificatIOn of a lIcense, or the lITIpOsltlon of CIVIl penalties as
permItted by Romaman law The ComnnsslOn may not suspend or revoke
a lIcense unless It finds that there have been senous or repeated VIolatIOns
ofapplIcable regulatIOns or law, or that suspensIOn or revocatIon IS
necessary to aVOId an ImITIlnent danger to publIc health or safety

4 Transfer of Licenses

(a) A lIcense Issued by the COmmISSIOn may not be transferred Without the
pnor approval ofthe CommiSSIOn

5 ExemptIOns

(a) The CommISSIon may Issue regulatIOns proVidIng for exemptIOns from the
lIcensmg requIrements of tIns sectIOn for certaIn entities, such as self
generators or small producers

Article VI - Disputes

(a) The CommISSIon shall Issue regulatIons requmng all disputes between
ultimate consumers and theIr supplIers to be reViewed m the fIrst mstance
by the supplIers through a framework approved by the CormmssIOn

6
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(b) If a chspute between an ultrrnate consumer and a suppher cannot be
resolved m a matter acceptable to the partIes usmg the framework
specIfied m subpart (a) ofthIs sectIon, the ComrmssIOn may 1llltIate an
mvestIgatIOn of the chspute and Issue a deCISIOn resolvmg the dipute [If
permItted by Romaman law]

ArtIcle VII - Annual Report and InformatIOn Gathermg

(a) By Apnll ofeach year, the COmmISSIOn shall subnut to parlIament an
annual report of Its actIvItIes dunng the preVIOUS calendar year

(b) The CornrrllssIOn shall asSISt the MilliStry of Industry and Trade m
formulatmg natIOnal energy pohcy by gathenng and compIlmg
mformatlOn and rnakmg recommendatIOns regardmg the operatIon of the
electric and thermal energy sectors

ArtIcle VIII - Effective Date

(a) The Ordmance shall be effectIve as of [date to be deternuned]

7
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Pursuant to the authonty ofArtIcle 114, paragraph 4 of the Romaman
ConStitutIOn, thIs Ordmance IS enacted to create a regulatory agency to oversee the
Romarnan energy sector

DRAFT

July 21, 1998

1

[EstablIshes Permanent CommISSIon After
One-Year Intenm TranSItIon Penod]

Ordinance to PrOVIde Implementing Structure
for the RomanIan Energy Commission

tCommlSSlOn "means the RomanIan Energy CommISSIOn

ArtIcle 1 - DefimtIons

"DeCISIOn" means a final order ofthe CommISSIOn disposmg ofa matter of
mdiVIduahzed apphcatlOn

"Norm" means a standard ofgeneralIzed applIcatIOn Imposed by the COmmISSIOn
by regulatIOn

t'Regulated Entlty"means an entity that IS engaged In the generatIOn,
transportatIOn, dIstrIbutIOn or supply of electrIC or thermal energy, and IS subject to

- regulatIOn by the CommISSIon pursuant to the Energy Law

Chapter 1- DefimtIons

Preamble
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I "InstructIOn," means a rule of general applIcatIOn Imposed by the COmmISSIOn by

One Monument regulatIOn
Square

I
Portland Mame "Ordmance" means the "Ordmance to PrOVIde Implementmg Structure for the

04101-1110 RomanIan Energy CommISSIon"

I
I- MAliI mfo(ivPI<.rcLAtwood com



Chapter 2 - Purpose and Competence

2

assIstmg the Mirnstry ofIndustry and Trade m developmg short and long
term polIcy goals and recommendatIOns WIth respect to the
operatIon of the energy sector

protectmg and balancmg the rIghts and oblIgatIOns of consumers,
regulated entItles, mvestors and other persons affected by the
energy sector, and

(a)

Article 3 - Creation of the CommiSSion

ArtIcle 4 - Competence of the CommiSSIon

As set forth WIth more partlculanty m the remammg ArtIcles of tIns Ordmance,
the CommISSIon shall

The RomanIan Energy CommISSIon IS establIshed as an autonomous
admInIstratIve authonty WIth legal personalIty, dIrectly responSIble to [the
Government? the ParlIament?]

The CommISSIon shall exerCIse Its authonty over the whole terrItory of Romama

The seat of the ComrrllsslOn shall be m the MUnICIpalIty ofBucharestI

[add other defirntlons as appropnate after fmahzatIOn of the content ofthe
Ordmance, e g , "energy sector," "relatIve," "slgmficant shareholder," "malfeasance,"
"rehabIlItatIOn and refurbIshment" and "self-generatIon"]

Article 2 - Purpose

The purpose of this Ordmance IS to create the RomanIan Energy CorruUlssIOn and
set forth Its dutIes and powers

The CommISSIon IS the prInCIpal state agency havmg regulatory authonty over the
energy sector

The CommISSIon IS charged WIth

(1) ensurmg the safe and secure supply ofenergy III Romama,

promotmg the overall publIc mterest III the development and mamtenance
ofeconomIC effiCIency m the energy sector,

One Monument
~quare

Portland Mame
04101-1110

I
IJIERCEI \rll'UUOD "Transztwn PerIOd" means the penod begmmng on the effectIve date of the

¥¥I Ordmance and endmg one year thereafter

I AT TOR N I:. Y 5 "Preszdent" means the executIve officer of the CommISSIon dunng the TranSItIOn
PerIod
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Chapter 3 - ElIgIbIlIty for CommissIOn Membership or Employment,
DlschargeabIhty

CommisslOners must be RomanIan CItIZens havmg theIr permanent domIcIle In RomanIa,
tb.ey must be at least thIrt)-five years of age, and they shall have a good reputatIOn
and professlOnal traImng In the energy domaIn, and a length ofservIce time In

theIr speCialIty ofat least five years

CommISSIOners shall not

(c)

One Monument
Square

Portland MaIne
04101-1110

3

grant, modIfy and enforce lIcenses for all regulated entItles,

approve tanffs for all regulated entIties,

resolve dIsputes between consumers and regulated entitles,

Issue an annual report to ParlIament, and

gather mformation as requested by the Mmistry ofIndustry and Trade

In furtherance of Its duties, the CommIssIon has the power to Issue
DeCISIons, InstructIOns and Norms relatmg to the subject matter of ItS
competence

ArtIcle 5 - ElIgIbIlIty

(b)

be spouses or relatIves of the PreSIdent ofRomanIa, of chmnnen ofthe
Chambers ofParlIament, of members of the Govenunent, ofany member
ofany management board ofany legal person subject to the COmmISSIOn's
supervIsIon, or ofany sIgmficant shareholder ofsuch a legal person, and
they shall not be related among themselves,

be members of a POlItICal party,

exerCIse another remunerated, pnvate or publIc, office, except that ofmembers of
a umverslty teachIng staff,

be members of the management boards of legal persons subject to the supervISIOn
ofthe COmmISSIOn, or sIgmficant shareholders of such legal persons,

have been declared bankrupt, or

CorrumssIOn employees must meet the cntena of ArtIcle 5(b)(I), (IV) and (VI)

have cnmmal record

ArtIcle 6 - DlschargeabIlIty

No COITUUlSSIOner may be removed from office except on grounds of phYSIcal or
mental mcapacity or malfeasance

I
Pll~liCE

I \rll"!l)l)1)
I ATTORNEY~

I
I
I
I
I
I
I
I
I
I
I
I
I
I

vOICE

I
207 791 1100

I 'x
207791 1350

I- MAilI mfoQOPILrcLAtwood com



4

(a)

Article 8 - Functions of ChaIrman

The ChaIrman may authonze expendItures for salanes, wages, rent, matenals,
eqUIpment and such other expenses as may m hIs VIew be necessary In

accordance WIth the annual budget of the CommISSIon

Article 9 - Fmances of the Commission

The CommIssIon shall be organIzed as set forth In Schedule 1 [chart]

The ChaIrman shall have the authonty to appomt, prescnbe the dutIes, and fix the
salarIes ofall officers and employees as are necessary to execute the
functIOns of the CommISSIon

The CommISSIOn shall be self-financmg

The ChaIrman shall be responsible for developmg and publIshIng the arumal
budget of the CommISSIOn, WhIch shall be submItted to and approved by
the Government

fees for processmg speCIfic applIcatIOns

The schedule of fees shall be deSIgned to ensure that revenues collected by the
CommISSIOn WIll match the estImated expenses mcluded In the
CommISSIOn's annual budget to the maxImum extent practIcable

The CommiSSIon shall develop and publIsh a schedule of fees to be applIed to
applIcants, lIcensees and regulated entItles

The schedule of fees may mc1ude any combmatlOn of

annual charges assessed agamst applIcants, lIcensees or regulated
entItles as a percentage of gross revenues, or

One Monument
Square

Portland Mame
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I
PIERCJ{I \rrwo0l1apter 4 - CommISSIOn Sirncture

I A T TOR N E Y ~ Article 7 - ExecutIve FunctIOns

The executIve functIOns of the ComnllsslOn shall be vested In threeI ComnllssIOners

(b) Each COnllTIlSSlOner shall be appoInted by the Pnme MInlster and
approved by ParlIament

I (c) The appomtment ofa person to hold the office of ComnusslOner shall be
for a term of five years, except that theterms ofthe oogmal threeI ConulllssIOners shall be for three, four and five years, respectIvely

(d) A COnllTIlSSIOner may be re-appoInted for one addItIonal term only

I (e) The Pome MInIster shall desIgnate one COITIIlllSSIOner to serve as
Chairman
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Chapter 5 - Procedures

One Monument
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Durmg the first three years of the eXIstence of the ComnllSSIOn after the
TransItIon Penod, any dIscrepanCIes between the amounts collected by the

CommIssIon m fees and the ComnussIOn's annual budget shall be drawn
from or paId to [the general fund]

Article 11 -DeCISions

All DeclSlons ofthe CommISSion shall be determmed by maJonty vote Two
commISSIOners shall constitute a quorum for purposes ofconductmg
busmess

All applIcants shall have notIce and a nght to be heard by the COmmISSIOn pnor to
Issuance ofa DeCISIon affectmg theIr nghts The CommISSIOn shall Issue
InstructIOns settmg forth how notIce shall be gIven and how opportumty to
be heard shall be prOVided

The

5

Article 10 - Norms and Instructions

All Norms and InstructIOns of the CommIssIOn shall be determmed by maJonty
vote Two comrlllSSIOners shall constItute a quorum for purposes of
conductmg busmess

Except when the CommIssIon finds that an emergency sItuatIOn otheIWlse
reqUIres, before adoptmg a Norm or InstructIOn, the ConunIsslOn shall
publIsh ItS proposed Norm or InstructIon m a manner deSIgned to proVIde
notIce to all sector partiCIpants Interested partIes shall be given a
reasonable tIme to comment on the proposed Norm or InstructIon

The CommIssIOn shall reVIew all comments on a proposed Norm or InstructIon
filed m wntmg WIth the CommISSIOn before the comment deadlIne, before
the CommISSIon adopts the Norm or InstructIOn as fmal and effectIve
Contemporaneously With the adoptIOn ofa Norm or InstructIOn, the
CommISSion shall Issue a JustificatIOn for the Norm or lnstructIon,
IdentIfymg and JustIfymg any modifications m the Norm or InstructIOn
from when presented m ItS proposed state, and explammg why any
suggestIOns offered m any comments were or were not accepted The
adopted Norm or InstructIOn and ItS JustificatIOn shall be publIshed m the
OffiCIal Gazette of Romania

Norms and InstructIOns adopted by the CommiSSIon may be challenged by
mterested parties for unlawfulness by appeal m the courts of appeal
CommISSIon shall have an actIve processuallegltlmatlOn and may
mtervene m any laWSUIt With regard to the Norms adopted, WithOut
oblIgatIOn to prove an mterest

I
])I}~liCE

I WWOOD
I ATTORNEYS

I
I
I
I
I
I
I
I
I
I
I
I
I
I

VOICE

I 207 791 1100

~AX

207791 1350

EMAilI mfo<!PPlerceAtwood com



Chapter 6 - Prlcmg

Chapter 7 - Licensmg

6

DeCiSIons of the ConulllsslOn shall be m WIltmg and shall mclude an explanatlOn
of the reasomng upon whIch the declSlon IS based DecIsIons shall be
publIshed 10 the OffiCIal Gazette ofRomama

Any apphcant or other person aggneved by a DecislOn Issued by the Cormmssion
may Imtiate a proceedmg for reView of such DeclSlon m the courts of
appeal The COmmISSIOn shall have an actIve processuallegItnnatlOn and
may mtervene m any laWSUIt With regard to DeCISIOns, Without oblIgation
to prove an mterest

ArtIcle 12 - Tanffs

Entities engaged m the generatlOn, transportatIOn or dIstnbution ofelectrIc or
thermal energy shall prepare and file tanffs and supportmg mformatIOn
With the ComnussIOn shOWing all rates, charges, tenus and condItIons of
servIce apphcable to each class ofconsumers

The CommISSIOn shall determme the lawfulness ofproposed tarIffs consIstent
With the reqUlrements of Romaman law The ConumsslOn may accept,
reject, suspend, modIfy, or take any other actIOn that IS necessary or
appropnate to ensure that proposed tariffs are conSIstent With applIcable
law

An entIty engaged m the generatlOn, transportatIon or dIstnbutIOn ofelectnc or
thermal energy may not alter Its ftled tanffs Without first obtammg the
pnor approval of the COmmISSIOn

The CommISSIOn shall Issue InstructIOns specIfymg the procedures and cntena to
be used for the SubIDlssIOn and review oftanffs The cntena for
reVIeWing the reasonableness of tanffs may mclude conSIderation of the
value ofmarket-based and mcentIve-based pncmg mechamsms When the
CommISSIon deterrmnes that market-based or mcentive-based pncmg
mechamsms are not appropnate, tanffs must be cost-based, mcludmg a
reasonable return on mvestment, mcludmg profit
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I [NOTE the cntena for Issumg a lIcense should be mcluded here, If the draft energy law
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Article 13 - Llcensmg of EXlstmg EntItIes

EXIstIng entIties engaged In the generatiOn, transportatIOn or dIstnbutlOn of
electnc or thermal energy shall submIt an apphcatIOn for hcensure to the
CommIssIon

An applIcatIOn must Include all mformatIOn reqUired by, and shall be m the form
prescrIbed by, the COIDmlssIOn The CommIssIon shall Issue InstructIOns
speclfymg the form and content ofmformatIOn that IS reqUired to be
subffiltted no later than [90 days] after the effective date ofthe Ordmance

ApphcatlOns by eXlstmg entitles must be filed no later than [90 days] after the
Issuance of the regulatIOns specIfied in subpart (b) ofthis section

Wlthm 45 days of the filmg of an applIcatIon, the CommIssIOn shall determme
whether the apphcatIOn IS complete and conforms to the InstructIOns
speCIfied In subpart (b) of thIs section If the ComnUSSlOn detefffilnes that
an apphcatIOn IS defiCIent, the CommIssIon shall promptly notIfy the
applIcant In wntmg and shall prOVIde the applIcant up to [60 days] to
remedy the specIfied defiCIencIes

After the CommIssIOn has detefffilned that an applIcant has filed a complete and
conformmg applIcatIon, the ComnllssIOn shall reVIew the applicatIon to
detefffilne whether It IS consIstent With the applIcable requIrements of
Romaman law The COnllTIlSSIOn may then accept, reject, suspend, modIfy
or take any other actIOn that IS necessary or appropnate to ensure that a
lIcense IS conSIstent With apphcable law The CommISSIOn must act on an
apphcatIOn no later than [90 days] after the date the CommIssIOn fmds an
apphcatlOn complete and conformmg

Article 14 - Llcensmg ofthe ConstructIon or OperatIOn of New FaCIlItIes

Any entIty that proposes to engage m

the construction or commercIal operatIOn of new facIlIties to be used for
the generatIOn, transportatIOn, dIstnbutIOn or supply of electrIc or
thermal energy, or

the rehabIlItation or refurbIshment of eXlstmg faclhtles used for the
generatIOn, transportatIOn or dIstrIbutIOn ofelectnc or thermal
energy,

shall submIt an applicatIOn for hcensure to the CommISSIOn

An applIcatIOn for lIcensure under thIS sectIOn must mclude all mformation
reqUIred by, and shall be m the form prescnbed by, the COIDmlSSIOn The
CommISSIOn shall Issue InstructIOns speclfymg the form and content of
mformatIOn that IS reqUired to be submItted no later than [90 days] after
the effectIve date of the Ordmance

Withm 45 days of the filmg of an applIcatIOn, the CommISSIOn shall determme

7



Chapter 8 - Enforcement
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whether the applIcatIOn IS complete and conforms to the InstructIOns
specIfied m subpart (b) of thIS sectIOn Ifthe CormmssIOn determmes that
an applIcation IS deficIent, the COmrnISSIOn shall promptly notIfy the
applIcant m wntmg and shall proVIde the applIcant up to [60 days] to
remedy the specIfied defiCIencIes

After the CommIssIOn has determmed that an applIcant has filed a complete and
conformmg applIcatIOn, the COmmISSIOn shall reVIew the applIcatIOn to
determme whether It IS conSIstent With the applIcable reqUIrements of
RomanIan law The COmrnISSIOn may then accept, reject, suspend, modIfy
or take any other actIon that IS necess¥y or appropnate to ensure that a
lIcense IS conSIstent WIth applIcable law The ComrmssIOn must act on an
applIcatIOn no later than [90] days after the date the CommISSIon finds an
applIcatIOn complete and conformmg

ArtIcle 15 - Transfer and Amendment of LIcenses

A lIcense Issued by the COmmISSIOn may not be transferred WIthout the pnor
approval of the ComrmssIOn

A lIcense Issued by the CommIssIon may be modIfied With the consent of the
lIcensee The CommISSIOn may modIfy a lIcense Without the lIcensee's
consent only after notice and opportunIty to be heard by the lIcensee, and
only under lIrmted condItIons set forth m Norms publIshed by the
ComnussIOn

ArtIcle 18 - InspectIOns, AudIts and Informatlon-Gathermg

In fulfillment of Its momtonng and enforcement responsIbIlItIes, the ComrmSSIOn
may reqUire a regulated entIty to prOVIde the CommISSIon With whatever
mformatIOn the CommISSIOn seeks, pursuant to Norms the CommISSIon
shall publIsh on appropnate mformatIOn-gathenng procedures

ArtIcle 17 - the Power to Momtor and Enforce

ArtIcle 16 - ExemptIons

The CommIssIOn may Issue Norms provIdmg for exemptIOns from the lIcensmg
reqUIrements of thIs sectIOn for self-generators or small producers

The CommISSIOn shall have the power to momtor complIance and to enforce Its
Norms, InstructIOns, DeclSlons and lIcense terms
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Chapter 9 - Disputes
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COmrnlSSIOn Norms on mformatIOn-gathermg shall mclude protectIon of
trade secrets and other confidentIal mformatIOn

In fulfillment ofIts momtonng and enforcement responSIbIlItIes, WIth or Without
notIce, the COImmssion and Its staff shall be allowed to enter and mspect
the premIses ofregulated entitles whenever the CommIssIon deSIres, and
shall be permItted to mspect or audIt the books of regulated entItIes
whenever It deSIres, pursuant to Norms the CommIssIon shall pubhsh on
appropnate inspectIOn and audIt procedures

Article 19 - InvestIgatIOns and Penalties

(a) In fulfillment of ItS momtormg and enforcement responSIbIlItIes,
the COmmISSIOn may ImtIate an investIgatIon on Its own or on the
applIcation ofa thrrd party to determme whether the holder ofa lIcense
has VIolated the terms ofa lIcense or Nonn or InstructIOn

(a)

(b) Upon the completIOn ofan InvestigatIOn, the CommISSIon may
take such actIOn as IS necessary or appropnate, mcludmg the suspensIOn,
revocatIOn or modIfication ofa lIcense, or the ImposItIOn ofCIvIl penalties

The COmrnlSSIOn may not suspend or revoke a lIcense unless It finds that there
have been repeated VIOlatIOns ofapplIcable lIcense terms, regulatIOns or
law, or that suspenSIOn or revocatIOn IS necessary to aVOId an Immment
danger to publIc health or safety

The COmmISSIOn shall adopt Norms settmg forth a schedule ofpotentIal
cIvl1 penaltIes and the conduct ordmanly subject to such penalties The
schedule shall mclude a maxImum CIvIl penalty WhICh the COmmISSIOn
cannot exceed

Article 20 - CreatIon of a Supply Complamt Process

The CommISSIon shall Issue InstructIOns requmng all dIsputes between ultimate
consumers and theIr supphers to be revIewed m the first Instance by the supplIers
through a framework approved by the CommISSIon

Article 21 - CommIssIOn Resolution

Ifa dIspute between an ultimate consumer and a supplIer cannot be resolved In a
matter acceptable to the partIes usmg the framework specIfied In ArtIcle 20, the
CommISSIOn may Imtiate an inVestIgatIOn ofthe dIspute and Issue a declSlon
resolvmg the dIspute Aggneved partIes may appeal the CommISSIon DeclSlon
resolVIng a dIspute In the courts of appeals
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Chapter 11 - Effective Date, TransItion PerIod, Repeal of ConflictIng Law

Dunng the TranSItion Penod, the PreSIdent shall appomt, prescnbe the
duties, and fix the salanes ofthe CommISSIon's personnel, subject

One Monument to the approval ofthe MInIster ofIndustry and Trade
Square

Portland Ma~OTE the abIlIty of the Chmnnan to re-orgaruze and replace personnel chosen by the
04101-11UPreSIdent must be dealt WIth In a manner consIstent With RomanIan labor law The

VOI<..E Ordmance should prOVIde that the personnel chosen by the PreSIdent IS hrred temporanly
2077911100

10

For a one-year penod after the effective date oftrus Ordmance the
followmg prOVISIons shall apply and shall supersede all conflIctmg
proVISIOns m the OrdInance All other provlSlons m the Ordmance shall
be ImmedIately effectIve consIstent WIth ArtIcle 24(a)

(1) the Mimstry oflndustry and Trade shall appomt a PreSIdent to act
as the executive officer and to oversee the creatIOn and InltIal
operatIOn of the COmmISSIOn The PreSIdent shall exerCIse the
executIve powers of the COmmISSIOn throughout the TransItIon
Penod

ThIS Ordmance shall come Into effect on the date the Ordmance IS
publIshed m the OffiCIal Gazette ofRomama

On the effective date of this OrdInance, all proVISIOns of the Ordmance shall take
effect, except as set forth In ArtIcle 25

By Apnl 1 of each year, the CommIssIon shall submIt to ParlIament an annual
report of Its activItIes dunng the preVIous calendar year

ArtIcle 24 - EffectIve Date

(a)

ArtIcle 23 - InformatIon Gathenng

The COmrnISSIOn shall asSIst the MlillStry ofIndustry and Trade In formulatmg
natIOnal energy polley by gathenng and compIlmg mfonnatlOn and makIng
recommendations regardIng the operation of the electnc and thermal energy
sectors as requested by the Mimstry ofIndustry and Trade

Article 25 - TransItIOn Period

1/\'(

207791 1350

I
I PIERCE

~rrW()(~JaPter 10 - Annual Report and Information Gatbermg

I ATTORNEYS

ArtIcle 22 - Annual Report

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

1 MAliI tnfO(ll)Plc-rccAtwood com



11

[lIst]

ArtIcle 26 - Repealed Laws
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I ArllUTJ()( one year, subject to mdefimte renewal by the Chamnan If such temporary hmng IS
'-\ Vvi penmtted under RomanIan law, then fixed terms must be set for the chief staff, With
------Ir~epFHlacement of hmited terms to unlImIted terms after the transItion penod ]

I ATTORNEYS
Expenses With regard to the settmg up, orgamzatIOn and functIonmg of the

ComnUSSlOn durIng the transItIOn penod shall be financed from the

I
state budget

Any fees or fines collected dunng the TransItIOn Penod shall be made
revenue to the state budget

I The PresIdent shall Issue InstructlOns, Norms and DeclSlons m an
obJective, transparent and non~dIscnmmatorymanner consIstent

I With ArtIcles 10 and 11

(b) After a penod ofone year after the effective date of thIS Ordmance, the
supersedmg proViSIOns set forth m ArtIcle 25(a) shall automatIcallyI become null and vOId, and all superseded provISIons m the Ordmance shall
automatIcally take effect

I (c) Any InstructIon, Norm or DeCISIOn Issued by the PresIdent dunng the
TranSItIOn Penod shall remam m effect after the TransItIon Penod, except
that the ComnussIOn may modIfy, replace or abrogate Instructions or

I Norms Issued by the PresIdent Such modIficatIons, replacements or
abrogatIOns shall have only prospectIve applIcation

I
(d) The office of the PresIdent shall automatIcally be elImmated on the last

day of the TranSItIOn Penod The Pnme MInIster may appomt the
PresIdent as a COlmmssioner Ifhe or she chooses to do so

I
I
I
I
I
I
I
I
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Romanian Energy Agency
Organizational Chart

PresIdent

Executive Director Office of the General Counsell Prlcmg and Llcensmg Office

Pricing Manager LIcensing Manager ChIef Engmeer

Techmcal Support Office

ChIef Accountant ChIef Economist
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J Gu1hver/C Connors
PIerce Atwood
One Monument Square
Portland ME 04101
(207) 791-1100

DRAFT

July 21, 1998

[Establishes Intenm Agency to be Replaced by
Body Established by LegIslation]

Ordinance to ProvIde ImplementIng Structure
for the RomanIan Energy Agency

Preamble

Pursuant to the authonty ofArtIcle 114, paragraph 4 ofthe RomanIan
ConstItution, this ordmance IS enacted to create a regulatory agency to oversee the
RomanIan energy sector

Chapter 1 - DefimtIOns

ArtIcle 1 - DefimtIons

(a) "Regulated EntIty" means an entity that IS engaged m the generation,
transportatIOn, dlstnbutIOn or supply of e1ectnc or thermal energy, and IS
subject to regulatIOn by the Agency pursuant to the Energy Law

(b) "Agency" means the Romaman Energy Agency

(c) "DecIsIon" means a fma1 order of the COmmISSIOn dtsposmg ofa matter
ofmdlvidualized applIcatIOn

(d) "Norm" means a standard ofgeneralIzed applIcatIOn Imposed by the
COmmISSIOn by regulation

(e) "InstructIOn," means a rule ofgeneral applIcation Imposed by the
COmmISSIOn by regulation

(f) "Ordmance" means the "Ordmance to ProVIde Imp1ementmg Structure for
the Romaman Energy Agency"
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(g) "TransltlOn PerlOtf' means the penod begmmng on the effective date of
the Ordmance and endmg one year thereafter

(h) "PresIdent" means the executIve officer of the Agency dunng the
TransItIOn Penod

(1) [add other defImtIOllii as appropnate after finalIzatIon of the content of the
Ordmance, e g , "energy sector," "relatIve," "sIgnIficant shareholder,"
"malfeasance," "rehabl1ltatIOn and refurbIshment" and "self-generatIOn"]

Chapter 2 - Purpose and Competence

Article 2 - Purpose

(a) The purpose of thIs Ordmance IS to create the Romaman Energy Agency
and set forth ItS dutIes and powers

(b) The Agency IS the pnncipal state body havmg regulatory authonty over
the energy sector dunng the TranSItIOn Penod

(c) The Agency IS charged With

(1) ensunng the safe and secure supply of energy to Romaman
customers,

(n) promotmg the overall publIc mterest m the development and
mamtenance of econOmIC effiCIency m the energy sector,

(m) protectmg and balancmg the nghts and obhgatlOns of consumers,
regulated entItles, mvestors and other persons affected by the
energy sector, and

(IV) aSSIstIng the Mimstry ofIndustry and Trade In developmg short
and long-term polIcy goals and recommendatIons With respect to
the operatIOn ofthe energy sector

Article 3 - CreatIOn of the Agency

(a) The Romaman Energy Agency IS establIshed as an autonomous
admImstratIve authonty WIth legal personahty, dIrectly responsIble to [the
Government? the Parhament?]

(b) The Agency shall exerCIse ItS authonty over the whole terntory of
Romama

(c) The seat of the Agency shall be In the Mumclpahty ofBucharest1

Article 4 - Competence of the Agency

(a) As set forth With mOle particulanty m the remaInIng ArtIcles ofthts
Ordmance, the Agency shall
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(1) grant, modIfy and enforce lIcenses for all regulated entitles,

(n) approve tanffs for all regulated entities,

(m) resolve dIsputes between consumers and regulated entities,

(IV) Issue an annual report to Parltament, and

(v) gather mformatIOn as requested by the Mtnlstry ofIndustry and
Trade

(b) In furtherance of Its dutIes, the Agency has the power to Issue DeclSlons,
InstructIOns and Norms relatmg to the subject matter of Its competence

Chapter 3 - EhgIbIlIty for Agency LeadershIp or Employment, DischargeabIlIty

ArtIcle 5 - ElIgibilIty

(a) Agency officers must be Romaruan CItizens havIng theIr permanent domICile In
RomanIa, they must be at least thIrty-five years ofage, and they shall have a good
reputation and professlOnal trammg m the energy domam, and a length of service
time In tt'lCIr speclahty of at least five years

(b) Agency officers shall not

(J) be spouses or relatIves of the PreSIdent of Romama, ofcharrmen of the
Chambers ofParlIament, of members of the Government, of any member
of any management board ofany legal person subject to the Agency's
supervISIOn, or ofany sIgmficant shareholder ofsuch a legal person, and
they shall not be related among themselves,

(11) be members of a polItical party,

(m) exerCIse another remunerated, pnvate or publIc, office, except that of
members ofa UnIverSIty teachmg staff,

(IV) be members of the management boards oflegal persons subject to the
supervISIon of the Agency, or sIgmficant shareholders of such legal
persons,

(v) have been declared bankrupt, or

(VI) have cnmmal record

(c) Agency employees must meet the cntena of ArtIcle 5(b)(I), (IV) and (VI)

Article 6 - Dischargeablhty

The PreSIdent ofthe Agency shall not be removed from office except on grounds
ofphySical or mental InCapaCIty or malfeasance

3
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Chapter 4 - Agency Structure

ArtIcle 7 - Executive Functions

(a) Pnor to commencement of the TransItIOn Penod, the MlDlstry ofIndustry
and Trade shall appomt a PresIdent to be approved pursuant to ExecutIve
OrdInance The PresIdent shall act as the executIve officer and oversee
the creatIOn and lIDtIal operatIon of the Agency The PresIdent shall
exerCIse the executive powers of the Agency throughout the TransItIon
Penod

(b) FolloWIng the TransItIon penod, the executive functIons ofthe Agency
shall be vested m a permanent regulatory body to be created by legIslatIOn
The office of the PresIdent shall automatIcally be elImmated on the last
day of the TransItIon Penod

ArtIcle 8 - Functions of PresIdent

(a) The Agency shall be orgaruzed as set forth m Schedule 1 [chart]

(b) Agt;ncy ufficers shall Iuc1ude the PresIdent, the EAecutIve DIrector,
General Counsel, Pncmg Manager, Llcensmg Manager, ChIefEngmeer,
ChIef Accountant and Chief EconomIst

(c) The PresIdent shall appomt, prescnbe the dutIes, and fix the salanes ofthe
Agency's personnel dunng the TranSItIon Penod, subject to the approval
of the MlIDster of Industry and Trade

(d) The PresIdent may authonze expendItures for salanes, wages, rent,
matenals, eqUIpment and such other expenses as may m lus VIew be
necessary and appropnate m accordance With the Agency budget

Article 9 - Fmances of the Agency

(a) Dunng the TranSItIOn Penod, the Agency shall be funded by
appropnatIOns from [general budget? MOlT budget?] The PresIdent shall
develop a budget estabhshIng the amount of funds necessary to operate the
Agency m consultatIon With the MIillStry ofIndustry and Trade

(b) The Agency may develop and publIsh a schedule of fees to be apphed to
applIcants, lIcensees and regulated entItles

(c) The schedule of fees may mclude any combmatIOn of

I annual charges assessed agamst applIcants, lIcensees or
regulated entItles as a percentage of gross revenues, or

11 fees for processmg specIfic applIcatIons
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(d) The schedule offees shall be designed to ensure that revenues collected by
the Agency do not exceed the estunated expenses of the Agency to the
maxnnum extent practicable

(e) Any fees collected by the agency shall be revenue to the state budget

Chapter 5 - Procedures

ArtIcle 10 - Norms and InstructIOns

(a) All Norms and Instructions ofthe Agency shall be deternllned by the
PresIdent m consultatIOn With relevant agency officers

(b) Except when the PresIdent finds that an emergency SItuation otherwIse
reqUIres, before adoptmg a Norm or InstructIOn, the President shall publIsh
the Agency's proposed Norm or InstructIOn m a manner deSigned to
proVide notice to all sector partiCIpants Interested parties shall be gIven a
reasonable tIme to comment on the proposed Norm or InstructIon

(c) The Agency shall reVIew all comments on a proposed Norm or InstructIOn
filed m wntmg With the Agency before the comment deadlme, before the
President adopts the Norm or Instruction as final and effectIve
Contemporaneously With the adoptIOn of a Norm or InstructIOn, the
PresIdent shall Issue a justIficatIOn for the Norm or InstructIOn, IdentIfymg
and justIfymg any modIficatIOns m the Norm or InstructIon from when
presented m Its proposed state, and explammg why any suggestIons
offered m any comments were or were not accepted The adopted Norm
or InstructIon and Its JustificatIon shall be pubhshed m the OffiCial Gazette
of Romama

(d) Norms and InstructIOns adopted by the Agency may be challenged by
mterested partIes for unlawfullness by appeal m the courts of appeal The
Agency shall have an active processuallegltunatIOn and may mtervene m
any laWSUit With regard to the Norms adopted, Without oblIgatIOn to prove
an mterest

ArtIcle 11 -DeCISIons

(a) All DeCISIons of the Agency shall be detenmned by the PresIdent m
consultatIOn With relevant Agency officers The PresIdent may delegate,
through an InstructIon, some ofms or her powers or responsibilIties to an
agency officer

(b) All apphcants shall have notIce and a nght to be heard by the Agency
pnor to Issuance of a DeCISion affectmg then nghts The Agency shall
Issue InstructIOns settmg forth how notice shall be given and how
opporturuty to be heard shall be provided
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(c) DeCISIOns of the Agency shall be m wntmg and shall mclude an
explanation of the reasonmg upon wmch the deCISIon IS based DeCISIOns
shall be publIshed m the OffiCIal Gazette ofRomama

(d) Any applIcant or other person aggneved by a DeCISIon Issued by the
Agency may lilltlate a proceedmg for reVIew ofsuch DeclSlon ill the
courts ofappeal The Agency shall have an actIve processualleglt1matIOn
and may mtervene m any laWSUIt With regard to DeclSlons, Without ~

oblIgatIOn to prove an mterest

Chapter 6 - Pncmg

ArtIcle 12 - Tartffs

(a) EntItles engaged m the generatIOn, transportatIOn or dlstnbutIOn ofelectnc
or thermal energy shall prepare and file tanffs and supportmg InformatIon
WIth the Agency shOWing all rates, charges, terms and condItIOns of
servIce apphcable to each class of consumers

(b) The Agency shall detennme the lawfulness ofproposed tanffs conSIstent
With the reqUIrements ofRomaman law The Agency may accept, reject,
suspend, modIfy, or take any other actIOn that IS necessary or appropnate
to ensure that proposed tariffs are conSIstent With applIcable law

(c) An entIty engaged m the generatIon, transportatIon or dIstnbutIOn of
electnc or thermal energy may not alter ItS filed tanffs Without first
obtammg the pnor approval of the Agency

(d) The Agency shall Issue InstructIOns speclfymg the procedures and cntena
to be used for the submISSIon and reVIew of tanffs The cntena for
revlewmg the reasonableness of tanffs may mclude conSIderation ofthe
value of market-based and mcentIve-based pncmg mechamsms When the
Agency determmes that market-based or mcentIve-based pncmg
mechamsms are not appropnate, tanffs must be cost-based, mcludmg a
reasonable return on mvestment, mcludmg profit

Chapter 7 - Llcensmg

[NOTE the cntena for ISSumg a lIcense should be mcluded here, If the draft energy law
has not yet been adopted]
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ArtIcle 13 - LICenSIng of EXIstIng EntItIes

(a) EXIstmg entities engaged m the generatlOn, transportatlOn or wstnbutlOn
of electnc or thermal energy shall submIt an applIcanon for lIcensure to
the Agency

(b) An apphcatlOn must mclude all mformatlOn reqUIred by, and shall be m
the form prescnbed by, the Agency The Agency shall Issue Instructions
speclfymg the form and content of mformatlOn that IS reqUIred to be
submItted no later than [90 days] after the effective date of the Ordmance

(c) ApplIcatIOns by eXlstmg entitles must be filed no later than [90 days] after
the Issuance ofthe regulatIOns speclfi~d m subpart (b) of thIs sectIOn

(e) WithIn 45 days of the filmg of an apphcatlon, the Agency shall detennme
whether the applIcatIOn IS complete and conforms With the InStructlOllS
speCified m subpart (b) of tins sectlOn If the Agency determmes that an
applIcatlOn IS defiCient, the Agency shall promptly notIfy the apphcant m
wntmg and shall proVide the applIcant up to [60 days] to remedy the
speCified defiCIenCies

(t) After the Agency has determmed that an applIcant has filed a complete
and conforrmng apphcatlOn, the Agency shall reVIew the apphcatIon to
determme whether It IS consistent With the applIcable requuements of
Romanian law The Agency may then accept, reject, suspend, modIfy or
take any other actIon that IS necessary or appropnate to ensure that a
hcense IS consistent With apphcable law The Agency must act on an
applIcatIOn no later than [90 days] after the date the Agency fmds an
applIcatIOn complete and conformmg

ArtIcle 14 -LICenSIng ofthe ConstructIon or OperatIon of New FacIlItIes

(a) Any entity that proposes to engage m

the constructIOn or commerCial operatlOn ofnew faCIlItIes to be
used for the generatIOn, transportatIOn, dlstnbutIOn or supply of
electnc or thermal energy, or

11 the rehabIlItatIOn or refurbishment of eXIstmg faCIlIties used for the
generatIon, transportatIon or dlstnbutIOn ofelectnc or thermal
energy,

shall submIt an apphcatIOn for lIcensure to the Agency

(b) An apphcatIon for lIcensure under thIs sectlOn must mclude all
InformatIon reqUITed by, and shall be m the form prescnbed by, the
Agency The Agency shall Issue InstructIons specIfymg the form and
content of InformatIOn that IS reqUIred to be submItted no later than [90
days] after the effectIve date ofthe Ordmance

(c) WIthm 45 days of the filmg ofan apphcanon, the Agency shall determme
whether the applIcatIOn IS complete and conforms With the Instructions
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specIfied m subpart (b) of thIs sectIon If the Agency determmes that an
applIcatIon IS deficIent, the Agency shall promptly notIfy the applIcant m
wntmg and shall prOVIde the applIcant up to [60 days] to remedy the
speCIfied deficIencIes

(d) After the Agency has determmed that an applIcant has filed a complete
and conformmg applIcatIon, the Agency shall reVIew the applIcatIOn to
determme whether It IS consIstent With the applIcable reqUIrements of
Romaman law The Agency may then accept, reject, suspend, modIfy or
take any other actIon that IS necessary or appropnate to ensure that a
lIcense IS consIstent With applIcable law The Agency must act on an
applIcatIOn no later than [90] days after the date the Agency finds an
applIcatIOn complete and conformmg

ArtIcle 15 - Transfer and Amendment of LIcenses

(a) A lIcense Issued by the Agency may not be transferred Without the pnor
approval of the Agency

(b) A lIcense Issued by the Agency may be modIfied With the consent of the
hcensee The Agency may modIfy a lIcense Without the lIcensee's consent
only after notIce and opportumty to be heard by the lIcensee, and only
under lImIted condItIons set forth In Norms publIshed by the Agency

Article 16 - ExemptIons

The Agency may Issue Norms provldmg for exemptIons from the lIcensmg
reqUIrements of thIs sectIOn for self-generators or small producers

Chapter 8 - Enforcement

Article 17 - the Power to Momtor and Enforce

The Agency shall have the power to morutor complIance and to enforce Its
Norms, InstructIOns, DeCISIons and lIcense terms

Article 18 - InspectIOns, AudIts and InformatIOn-Gathermg

(a) In fulfillment of ItS morutonng and enforcement responsIbIlItIes, the
Agency may reqUIre a regulated entIty to proVIde the Agency With
whatever InformatIOn the Agency reqUIres, pursuant to Norms the Agency
shall publIsh on appropnate InformatlOn-gathenng procedures Agency
Norms on mformatIon-gathenng shall mclude protectIon of trade secrets
and other confidential InformatIOn

8
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(b) In fulfillment of Its momtonng and enforcement responsIbIlItIes, With or
WithOut notIce, the Agency and Its staff shall be allowed to enter and
mspect the premIses ofregulated entItIes whenever the Agency desIres,
and shall be permItted to mspect or audIt the books of regulated entItles
whenever It desIres, pursuant to Norms the Agency shall publIsh on
appropnate mspectIOn and audIt procedures

ArtIcle 19 - InvestigatIons and PenaltIes

(a) In fulfillment of ItS momtonng and enforcement responsIbIlItIes, the
Agency may InltIate an mvestIgatIOn on Its own or on the applIcatIOn of a
thrrd party to determme whether the holder ofa lIcense has VIOlated the
terms ofa hcense or Norm or Instruction

(b) Upon the completIOn of an InVestIgatIOn, the Agency may take such actIOn
as IS necessary or appropnate, mcludmg the suspenSIOn, revocatIOn or
modIficatIOn ofa hcense, or the ImpOSItIOn of CIVil penalties

(c) The Agency may not suspend or revoke a lIcense unless It finds that there
have been repeated VIOlatIOns ofapplIcable hcense terms, regulatIOns or
law or that suspenSIOn or revocatIOn IS necessary to aVOId an Immment
danger to pubhc health or safety

(d) The Agency shall adopt Norms settmg forth a schedule ofpotentIal CIVIl
penaltIes and the conduct ordmanly subject to such penaltIes The
schedule shall mclude a maXImum clvl1 penalty which the Agency cannot
exceed

Chapter 9 - Disputes

ArtIcle 20 - CreatIOn of a Supply ComplaInt Process

The Agency shall Issue InstructIOns requmng all dIsputes between ultImate
consumers and theIr supplIers to be reVIewed m the first mstance by the supphers
through a framework approved by the Agency

ArtIcle 21 - Agency ResolutIOn

If a dIspute between an ultimate consumer and a suppher cannot be resolved m a
matter acceptable to the parties usmg the framework speCified m Article 20, the
Agency may ImtIate an mvestIgation of the dispute and Issue a deCISion resolvmg
the dIspute Aggneved partIes may appeal the Agency DeCISIon resolvmg a
dIspute m the courts of appeals

Chapter 10 - Annual Report and Information Gathermg

9



I
I
I
I
I
I
I
I
I
I
I
I
,I

I
I
I
I
I
I

ArtIcle 22 - Annual Report

By Apnll of the year after IDS or her appomtment, the PresIdent shall subrrut to
Parhament an annual report of the Agency's activities dunng the preVlOUS
calendar year

ArtIcle 23 - InformatIon Gathenng

The Agency shall asSIst the Mlnlstry ofIndustry and Trade m formulating
natIOnal energy pohcy by gathermg and compdmg mformation and makIng
recommendatIOns regardmg the operatIOn of the electnc and thermal energy
sectors as requested by the MInIStry of Industry and Trade

Chapter 11 - Effective Date, After the TransItIOn Penod, Repeal of ConflictIng Law

Article 24 - Effective Date

ThIs Ordmance shall come mto effect on the date the Ordmance IS pubhshed m
the OffiCial Gazette ofRomama

ArtIcle 25 - After the TranSItIon Penod

(a) Any Instruction, Norm or DeCISion Issued by the PreSIdent dunng the
TransItion Penod shall remam m effect after the TransItIOn Penod, except
that the regulatory body created through legIslation to replace the Agency
may modIfy, replace or abrogate InstructlOns or Norms Issued by the
PreSIdent Such modlficatlOns, replacements or abrogatIOns shall have
only prospective apphcatlOn

(b) The office ofthe PreSIdent shall automatically be ehmmated on the last
day of the TransItion Penod

Article 26 - Repealed Laws

[lIst]
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eXPLANATORY NOTES TO DRAFT ORDINANCES ON CREATION OF A
ROMANIAN ENERGY COMMISSION/AGENCY

Att,lched hereto are three documents

• A dldlt oldmance Cleatmg a Romaman Energy CommIssIon,
• A th,ll1 ordinance cleatmg a Romaman Energy Agency, and
• A OeSl.lljJllOll ofJob functIOns N.thm the Comm1ss1onJA.gency

Attached to the first two documents IS an orgamzatlOnal chart for the
CommissIon/Agency

fhe dr.1ft ordmance creatmg a Romaman Energy CommiSSIOn

flllS IS the prefened draft After a one-year transItion penod dunng which one
PIL.sldcnt m,lI1ages the regulatory body and the body IS financed from the general state
budget, the PreSIdent IS replaced with a three-person ComnussIOn, and the body becomes
~ell-fin(lI1cmg

fhls olgJl1IzatIOnal structure - a ComnusslOn lllstead of a one-person Director or
PreSIdent model-- IS prefened for two reasons

• Itfo~t('IS obJectIVIty, ttansparency and non-dlscnmmatlon - th~ three keys to meetmg
the El J Directive on liberalizatIOn of the electnclty mdrket, dnd

• II "'plL.<I(1& the WOI h. "ClOSS multIple persons, mdkmg the Job mOle manageable

( o III 111 Ission SII uctlll es clre lIsed In the Umted States and multiple NIS countnes
(L. g AIl1l1.1lI<l) It IS (tlso lIsed to manage the Romalllcln secullties markets

2 1 he dl aft 01 dmance creatmg a Romalllan Enel gy Agency

I 1tL. su..oml dl"lt focuses only on the filst-yecll, TrJIlSH10n Pellod, With d PreSident
<lilt! findlKlng hom the st,lte budget The draft leaves the c1urdctellsltcs of the body 1I1to
\\ 11Icl1 the \g\..l1l.Y tl "l1sltlons to be set forth In legislatIon
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Ir the Govelnment ot Romama prefers a pem1anent one-person Director or
PI eSldenl SlIUCttllC, then the fiISt draft, creatmg a Commission, can be easIly amended to
meet thdt Stl lICtlll all eqlllrement MOle crucial than whether one or three people head the
body lie the other aspects ot the pem1anent structure of the regulatOly body mcluded 111

the filst dlatt

• The Plestdent/C'omnussIOners should have a fixed teml(s), and only be
removable 101 senous mIsconduct or InCapacIty, and

• The body should be self-financmg

1 hesc <Ire the most I1npot tant charactenstIcs ofan tlldependent regulatory body

3 SOUl ces fOI the draft Ordmances

Bolh dt arts are hased plunanly on the Enghsh model, With some modIfications based
on (a) Romul1Ian law, (b) the U S model (FERC and state regulatory bodIes), (c) the
Polish Encigy Law, and (d) lessons teamed mother countnes (e g, Hungary)

.1 The Blltlsh Model Many of the prOVIsIons of the draft, such as baSIC due
process lights (the light to notice and the opportul1Ity to be hem d), and the
IIldbtlJty to dlscl1<lrge the head ofthe body absent malfeasance, are taken from the
Electllclty Act of 1989

h Romanian law ProvIsIOns gomg to the qualifications of the
PI eSldellt!C'oIllI11ISSIOneI slAgency officers and other aspects of the drafts (e g , the
powel to Issue DeCISIons, InstructIons and NOffi1S) are denved pnmanly from the
ROl11dlllan Law on seCUrItIes and stock e>..challges, Ldw No 52/July 7, 1994

(. US, Polish ~nd other law ModificatIOns to the Bntlsh Model not directly
dellved f10m ROmal1ldn law are taken from lessons leamed 111 England and Wales
.Inti elsewhelc Most Importantly, under the BntIsh law, hcenses ale granted by
lhe Seclctdl)' ot Stelte, not the DlrectOl General of the regulatOl)' body (The
Ducclol GenetJI ,lmcnds the hcenses) The Secretary ofState ovelall has more
<"ol1tlOl - 111 theO! y-under the Bnhsh model than mInistry offiCials have under
lhe Rom,llllclll SCcllIlttes law, any U S model, and the Polish Energy Law

flm, dl,mgc puttll1g mOle power 111 the hands ofihe head of the regulatory body
l.onsl~tl.lll with the U <) , Poltsh and Romaman securities model - IS Cl HCldl to the success
01 thl.. I..l1elgy ,>ectol III ROllldlll.l In England and Wales, the Bntlsh Model could succeed
dl..spllC thl.. dhsll £let pOWCI 01 the Secretdl)' of Stdte to mtel "ene ,md contI 01 events,
hl.l.,lll'iC 01 the-long hlS!Oly ollllie oflaw, llansparenc)' 'lIld delegation 111 that natIon
Whl k the ~e<..l C.ldl y could 111 theory Illtervene III pracllce, the DII ectol General remdlllS Il1

pllm.llY lOlltlO1 ollhe IcguldtOlY oversight of the sectOl

2
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In conllast, 111 countnes without this long, unwntten history and practice of due
plOcess ,lI1d delegdtlon to the regulatOl, It IS l1nperatlve that pnmary control by the
legul.1tOI be squ,uely written mto the law Itself Potenttallllvestors leqlllre an
IIldl,pl..llllent I egul.ttory body before lI1vestlllg large amounls ofcapltalmto are-structured
cnelgy m,uket 111 countries without a luStOly of successful Iegulatory oversIght and
IIlvesll11ent

Thus, 101 c>.ample, 111 Poland, the President of the regulatory body (the URE)
I~SUl.,S licenses In Ilungary, the structure IS the same -the head of HEO Issues lIcenses
The gcnerJI conscnsus IS that Issuance oflJcellses, along with other Important aspects of
Il..gul.ltOly contlOl should Iemam 111 the hands ofthe regulatol

rlllJlly, 11 should be noted that these drafts focus on the orgamzatlOn and
0Pl,I.ltlon 01 the I egul<\toly body, and not the substantive clltelld It <1pphes to, e g grant
licenses 01 .tpplOve t'lrIfts It IS anliclpated that such cntena Will be developed thlough a
til <Itt enugy 1,IW, secondary legIslatIon and/or II1struchons dnd nomlS In order to allow
the I egul,llol y body to fllnctlon, however, a bale 111Il1IITIUI11 of substantIve cntena,
Wllslslcnl \\ IIh the clltell,1 developed II1 dl aft ROmal1ldn legIslation to date, has been
IIldudcd 111 the dl,\fts lilt IS not antIcipated that an enelgy law Will be adopted 111

ROI1l,1I1J.1 soon, It I1My ll1.lkc sense to expand these aspects of the draft ord1l1ance
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-------------------
I. LEGAL FRAMEWORK IS TOOL TO IMPLEMENT

POLICIES OF GOVERNMENT OF ROMANIA

• POLICY CHOICES DRIVE LAW, NOT VICE VERSA

• GOR POLICY GOALS FOR ELECTRIC SECTOR

> Increase Efficiency

> Reduce Costs

> Meet Demand

~

~

Romania' Power OptIons Study
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I. LEGAL FRAMEWORK IS TOOL TO IMPLEMENT
POLICIES OF GOVERNMENT OF ROMANIA (cont'd)

> Minimize Adverse Environmerltallmpact

> Encourage Private Investment

> Encourage Competition Where Appropriate

> Facilitate Entry Into European Union

~
Romania. Power Options Study
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II. CORE LEGAl AREAS COMMON

At \ TO ANY MODEL

• ENABLING (OR PRIMARY) LEGISLATION •• (WHO DOES
WHAT)

> Defines General Parameters, Establishes Overall Authority

• REGULATORY AUTHORITY AND PROCESS (HOW IS IT DONE)

> Follows Substantive Criteria; Functions in Open,
Predictable, Reviewable Manner

~
Romania.' Power Options Study
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II. CORE LEGAL'AREAS COMMON

.', TO ANY MODEL (cont'd)

• COMMERCIAL STRUCTURE -- (HOW PRIVATE PARTIES
PARTICIPATE)

> Facilitates Commercial And Investment Expectations
I

• ANTI-MONOPOLY -- (HOW TO KEEP A COMPETITIVE
MARKET COMPETITIVE)

> Prevents Anti-Competitive Behavior in Markets
I

~-------
....... Romania' Power Options Study
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III. PRIMARY GOALS OF LEGAL SYSTEM

"\ FOR ANY MODEL

• CLARITY

> Standards are Specific and Understandable

• TRANSPARENCY

> Open Process, Participants Can Be Heard

• PREDICTABILITY

> Outcomes Generally Consistent
~

~
o Romama' Power Options Study
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III. PRIMARY GOAL'S OF LEGAL SYSTEM

.' FOR ANY MODEL (cont'd)

• REVIEWABILITY

> Decisions Reviewable By Courts, Against Established
Criteria

ALL OF THESE GOALS PROMOTE EQUALITY

> Investors (Equity, Lender) and Other Participants
Expect Equal Treatment Under Legal System

s------------------ Romania' Power Options Study
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IV. KEY AREAS OF REGULATORY CONCERN

"COMMON TO OPTIONS 2, 3AND 4

OPTIONS CONTEMPLATING PRIVATE INVESTORS REQUIRE
STANDARDS FOR INTERRELATED AREAS

Bidding

Contracts I .~ \ ( I I I Licensing

Pricing ~ I Concessions

~ Romania: Power Options Study
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v. LEGAL ISSUES UNDER STATUS QUO

I. ,

~
Enablmg Regulatory CommercIal Antttrust

Goals LegIslatIon Authonty

Clarity e ~ • ®
Transparency QQ e QQ ®

I

PrechctabIhty ~ ~ ~ ®
Reviewabihty e e 0 0

~

o = Generally SatIsfactory

o = Some Issues

e = SubstantIal Issues

QSl =NotApphcable
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v. LEGAL ISSUES UNDER STATUS QUO··

" EXAMPLES

• CURRENT LAWS REGARDING RENEL AND ELECTRIC
SECTOR UNCLEAR IN CERTAIN KEY RESPECTS

> Role of IPPs

> Self-Generators Departing System

• PRICE SETTING

> Rates Negotiated, No Public Participation

> Appeal/Reviewability
Romania' Power Options Study
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v. LEGAL ISSUES UNDER STATUS QUO··

.' EXAMPLES (cont'd)

• PROPERTY OWNERSHIP UNDER COMMERCIAL
LAWS

> Foreign Ownership of Real Property

> Patrimony Issue

~~
Romania' Power Options Study
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VI. LEGISLATIVE REQUIREMENTS UNDER OPTION

1•• VERTICALLY INTEGRATED MONOPOLY

• STATUS QUO ISSUES AS IDENTIFIED IN TABLE 1

• ADDITIONAL LEGAL ISSUES

> Licensing and Concession Regime For New Capacity

> No Requirement For Reasoned, Written Orders by
Regulators (MOl and MOF)

• POSSIBLE COMMERCIAL REFORMS

~ -------------
~--------------

Romania: Power Options Study
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VII. LEGISLATIVE REQUIREMENTS UNDER

.1, OPTION 2•• SINGLE BUYER

PRINCIPAL DIFFERENCES FOR OPTION 2

• ENABLING LEGISLATION TO CREATE SINGLE BUYER

I

• REGULATORY STRUCTURE THAT FACILITATES SINGLE
BUYER MODEL, EQUALITY OF TREATMENT FOR
MULTIPLE GENERATORS

~=====---- Romania: Power Options Study
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VIII. LEGISLATIVE REQUIREMENTS UNDER
.1 \ OPTION 3 •• OPEN ACCESS

PRINCIPAL DIFFERENCES FOR OPTION 3

• ENABLING LEGISLATION

> No Single Buyer

> Direct Sales

> RENEL Obligation to Wheel

~=======---~

Romania: Power OptIOns Study
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VIII. LEGISLATIVE REQUIREMENTS UNDER
OPTION 3·· OPEN ACCESS (cont'd)

• REGULATORY FRAMEWORK

> RENEL Transmission Issues

> "Cherry-Picking" by IPPs of Large Retail Customers

~--------- Romama: Power OptIons Study
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IX. LEGISLATIVE REQUIREMENTS UNDER

OPTION 4•• COMPETITIVE MARKET

PRINCIPAL DIFFERENCES FOR OPTION 4

• ENABLING LAWS MORE COMPLEX, REQUIRE
DISAGGREGATION OF RENEL

> New Companies, Valuation, Management, Ownership

• REGULATORY AUTHORITY

> Regulate Natural Monopoly Functions

> Regulate Power Pool

~-----0'
Romania: Power OptIOns Study
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IX. LEGISLATIVE REQUIREMENTS UNDER
OPTION 4•• COMPETITIVE MARKET (cont'd)

• ANTITRUST CONCERNS

> Need To Preserve Competitive Market

> Level Playing Field for All Entrants

~=====----- Romania: Power Options Study



------------------~

•

X. DRAFT ELECTRICITY LAW
• I

• DRAFT ELECTRICITY LAW WILL REQUIRE
FUNDAMENTAL CHANGES, REGARDLESS OF
OPTION SELECTED

• DRAFT IS A POSITIVE STEP

~-------
~--------

Romania. Power Options Study
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X. DRAFT ELECTRICITY LAW
I. ,

~
Enablmg Regulatory CommercIal AntItrust

Goals LegIslatIon Authonty
/"

~

ClarIty ~ ~ 0 ®
Transparency 0 • ® 0

I

PredtctabIltty ~ ~ ® 0
ReVlewablhty e • ® 0

~
\).:l

I 0 =Generally;Jattsfactory

~ =Some Issues

e = SubstantIal Issues

~ =NotApphcable
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x. DRAFT ELECTRICITY LAW·· EXAMPLES.,

• GOAL OF LAW TO PROMOTE COMPETITION

> But When Single Company Generates, Transmits and
Distributes •• Potential Market Constraint and Monopoly
Status

• LAW CONTEMPLATES IPP PARTfCIPATION

> But Does Not Impose On Single Buyer Duty To Purchase

~---------
.--E-., -----------

Romania: Power Options Study
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x. DRAFT ELECTRICITY LAW··

.. ' EXAMPLES (cont'd)

• LAW CONTEMPLATES CONCESSION ARRANGEMENT

> But Does Not Indicate Scope Of Concession, Basis for
Awards

~ Romania' Power Options Study
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XI. CONCLUSIONS
,.,

• LEGAL FRAMEWORK FOLLOWS POLICY CHOICES

> Write Laws Around Option Selected

> Don't Select Option on Basis of Existing Laws

• WHATEVER MODEL ULTIMATELY SELECTED, LAWS
SHOULD PROVIDE CLARITY, TRANSPARENCY,
PREDICTABILITY AND REVIEWABILITY

~-----------
6" _

Romania' Power Options Study
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•

XII. ON LAWYERS. \

• LAWYERS WILL ALWAYS FIND SOMETHING TO ARGUE
ABOUT, HOWEVER SIMPLE THE MODEL AND CLEAR THE
LAW

I

> Shakespeare: "The first thing we do, let's kill all the
lawyers" •• Henry IV, Part II

~======---~
Romania' Power Options Study
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FOR ROMANIA

ApnI28-30, 1998
Bucharest, RomanIa

Impact ofRegulatory Refonn and Industry Restructurmg
on the Electnc UtIlIty Industry m the U S
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THE mSTORY OF REGULATORY REFORM IN THE
UNITED STATES

• 1978 - PURPA
(Public Utility Regulatory Poltcles Act of 1978, Pub l No 95-617,92 Stat 3117)

• Creates QFs
• Forces utIlIties to buy from QFs

• 1992 - EPA
(Energy Policy Act of 1992, P l 102-486, 106 Stat 2776 (1992)

• Creates EWGs
• Opens up wholesale transmISSIOn access

THE HISTORY OF REGULATORY REFORM
Part 2

1996 - FERC Order 888

• Expands on and Implements wholesale transmISSIOn access
• Allows recovery ofstranded costs

1998 - Cahforrua, MaIne etc
(West's Ann Cal Pub Util Code §§ 9600 et seq, 35-A MRS A §§3201-17)

• ReqUITes monopol1es to dIvest
• Creates state retail transmIssIOn access
• Creates or sustams a pool, ISO
• Usually allows recovery of stranded costs

THE RESULTS OF LEGISLATED REFORM

• The old vertIcally mtegrated monopoly IS broken up
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• Sometimes the old monopoly can generate, sometImes It can only
dIstnbute/transmIt

• Customers can choose theIr generatIOn supplIer

• TransmIssIOn, dIstnbutIOn remam monopolIes
• The state creates a back-up "standard offer"

WHY REFORM HAPPENED

• PURPA-EPA

• the 011 embargo
• deSIre to encourage renewable energy

• OPEN ACCESS, DIVESTITURE

• lughpnces
• excess capaCIty
• new gas plants and technology
• the hIstoncal costs of bIg plants In $ and tIme

THE IMPACT OF REGULATORY REFORM

IMNffiDIATE

• Pnces lowered

• To conVInce the publIc that competItIOn IS benefiCial

• NatIOnal power marketers gam Importance

• Enron V the old state monopoly
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• The FPL sale m Mame

• GlobahzatlOn and mergers

THE IMPACT OF REGULATORY REFORM
LONG-TERM

TOO SOON TO TELL, BUT

• POTENTIAL WINNERS?

• Power Marketers

• Big Customers

• Knowledge = power
• Aggregators for the smaller customers?
• Many smaller consumers may choose the standard offer

THE IMPACT OF REGULATORY REFORM
LONG-TERM

Part 2

• POTENTIAL LOSERS?

• Envlronmentahsts

• The death ofDSM?

• WIll consumers choose "Green" power?

• Integrated Resource Planmng

• Rural/low-mcome/expenSIve-to-serve customers
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IMPACTS OF REGULATORY REFORM
OPEN QUESTIONS

• What wIll happen to capacIty?

• UK- worth lIttle, NEPOOL - thmks more important

• WIll tradmg be through the pool or bilateraf?

• What happens when excess capacIty goes away?

IMPACTS OF REGULATORY REFORM
OPEN QUESTIONS

Part 2

• How bIg wIll the savmgs be due to competition really?

• Current dIscounts fueled by secuntIzatIon
• But results from telephone and aIrlme deregulatIOn show real saVIngs
• The non-financIal value of consumer chOIce

• What happens to the worker?

• ConventIOnal WIsdom - many workers lose therr Jobs, as utilIties drIve
toward effiCIency

• Expenence - workers choose buy-outs, can have a smoother than
predIcted transItIOn (e g, Hungary)

LESSONS LEARNED

• Don't create stranded costs

• Currently @ a $202 bIlhon problem m the U S
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• Don't create monopoly expectatIOns, then SWitch to competitIOn

• AVOId re-aggregatIOn, excessive market power for new as well as old
entItles

• Lesson from the UK - break up generatIOn mto many entItIes

Rrnama4 98 outlmeofimpactofderegulatlonmUSlmpactdoc -USEA file



Tlus memorandum summanzes my actIVitIes m Romama dunng my VISIt ofAugust 25

through August 27, 1997

I amved In Romama the afternoon ofAugust 25, 1997 Upon my arrIval, I telephoned

Peter Hmdley to find out what meetmgs had been scheduled for the week to dISCUSS the whIte

paper on sector restructunng and the draft Implementmg law Peter mdicated that, m meetmgs

he had WIth RENEL on Monday, It had become eVident that there were some complIcatIons m

finahzmg the whIte paper and obtammg approval ofthe draft electncity law In partICular, the

Pnme Mimster had held a meetrng the week before m whIch the trade umon had VOIced

ObjectIOns to restructunng, and It was unclear whether those ObjectIons were gomg to create

obstacles to the contemplated schedule for aclnevmg the re-structunng objective Peter also

mformed me that the MOlT had drafted ItS own energy law, and that a Mr LIClU of the Mtmstry,

who was on the COmmIttee to draft the law, had VOIced to RENEL hIs ImpreSSIon that USAID

assistance to date had focused only on RENEL and that msufficient consultatIOn had taken place

WIth the Mtmstry

I
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On Tuesday, Peter and I met WIth Jean Constanmescu, the coordmator at RENEL on the

whlte paper conumttee He confmned that Mr LIClU, whom he descnbed as a "very dIfficult"

man, had vOiced hls unhappmess at the perceptlOn that USAIDlBechtel had been commumcatmg

only WIth RENEL I told Mr Constamnescu that we would be more than happy to speak to

anyone at the Mmlstry, that we were talkIng to the people who had vOIced an mclmatlon to see

us m the first place, and that we wanted to talk to anyone ~n the government, RENEL or

anywhere else mvolved m the restructunng process Peter had asked Mr Constamnescu to try

to set up a meetmg for us With Mr LIClU this week Mr Constanmescu saId that he had

contacted LIClU'S office, who had mformed rum that he could meet With us no earher than Fnday,

and that Fnday was not a gIVen

Mr Constanmescu also gave us a copy of the draft law prepared by the Mm1stry (m

Romaman) and bnefly revIewed Its contents WIth us, opmmg that It appeared that the law was

generally consistent With the whIte paper and RENEL's POSition

I asked who else we needed or should talk to With respect to the draft law, aside from Mr

LIClU He mdlcated that the only relevant person, focusmg on the draft law, would be Mr

Nlcolescu, the attorney at RENEL who was on the COmmlttee With the MllllStry to draft the law

Mr Nlcolescu, unfortunately, however, was on vacatIon, and therefore we could not meet With

rum

Constanmescu and Peter then dIscussed the white paper Peter has had ongomg meetmgs

With the RENEL Board ofDirectors (meanmg seruor people W1tbm RENEL) on the whlte paper,

and those meetmgs contmued thIs week Many questlOns have been raised and suggestIOns made

for addmg and clanfymg the white paper These comments seem to have two goals First, there

2
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IS a category ofpeople, most nnportantly Dr Lecka, at RENEL, who generally want

restructunng to go forward and are makIng suggestIons to Improve the possIbIlItIes ofthe wlute

paper bemg accepted WithIn the government Second, there IS another faction WithIn RENEL

whIch does not really want change It cannot take thIs posItion publIcly, however, because It

knows that Dr Lecka wants change Therefore, It IS trymg to raise questIOns and suggestIOns m

an effort to try to slow down or defeat the process (After 1 left Romama, RENEL accelerated

the process for transmIttmg ItS restructunng proposal to the Government, probably m an effort to

have that proposal m front ofthe Government before the trade unIons could obstruct progress

With ObjectIOns or alternate proposals It IS my understandmg that a RENEL proposal has been

transmItted, With many but not all the suggestIons offered by USAID and Bechtel)

Constanmescu emphasIzed that Mr LIClU IS a dIfficult man to get along With, and that It

was very Important that LtclU, the Mlmstry and Government In general understand that USAID

wants to work With the Mlll1stry to achIeve restructunng He SaId It was very Important for

USAID to establIsh governmental contacts and develop support WithIn the government for the

restructunng contemplated m the whIte paper

He also IndIcated that It was unclear whether the M1ll1stry was gomg to support the

restructunng contemplated m the whIte paper after the meetmg With the Pnme Mwster and the

trade unIOns last week On the one hand, Constamnescu descnbed the MImstry's draft law as

basIcally supportIng RENEL's posItion On the other hand, LIClU has taken thIs general posItion

towards USAID and Bechtel, and the Prune M1ll1ster suggested m the meetmg last week that a

new commISSIon be set up, mcludmg the trade umons, for the purpose ofarnvmg at a

restructunng proposal upon whIch all can agree (ThIs would be ImpOSSIble, the trade unIOns

3
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Will not WIllmgly partIcIpate many sIgmficant restructunng) Constanmescu was unaware of

any actIOn taken after the meetmg With the Pnme Mlllister last week actually to set up such a

comnnSSIon RENEL has contmued to take the tactic ofworkmg on Its white paper, and

agitatmg With the government for support ofthe white paper and a draft law that Implements the

changes proposed m the white paper

After the meetIng With Constanmescu, Peter stayed at RENEL to attend another Board of

Drrector meetmg discussmg the whIte paper, and restructurmg strategIes, whIle I went to the

office ofour local counsel, Despma Fruth Opnsan, to delIver a copy of the draft law

Constanmescu emphasIzed m our meetmg that thIs draft IS only a first draft mternal docwnent

from the lvhrustry thdC Will be ~ubJCct to much reVISlOn I asked Ms Fruth Opnsan to have the

draft law translated as soon as possIble, and to meet With me later m that day to dISCUSS very

generally an overvIew of the contents of the draft law and the steps we should take to follow up

In the meetmg With Constanmescu, I suggested that It would be helpful Ifwe could have the

local counsel attend any meetmg With Mr LIClU on Fnday He SaId he dId not know whether

that would be pOSSIble, and would check

After conversatIOns With Howard Menaker and John GullIver over the telephone after my

meetmg With the local counsel, we agreed that It made sense for me to come back from Romarna,

gIven that Mr Nlcolescu was unavaIlable, the meetmg With LIClU was tentatIve, and no other

meetmgs had been scheduled If a meetIng With LIClU dId take place Fnday, Peter Hmdley and

local counsel could attend

Tuesday afternoon I returned to local counsers office She had only had an opportunIty

to reVIew the draft MOlT law very bnefly WhIle the draft seems to accept competItIon on the

4
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generatIOn level, and sets up a regulatory body, the draft appears to fall short m lffipOrtant ways

I discussed these Issues With local counsel, and arranged for follow-up She Will have the law

translated as soon as possIble and, m the meantnne, prepare a lIst ofquestIOns regardmg the

meanmg of the law and IdentIfy the areas m whIch the draft MOlT law dIffers from our draft law

and the wlute paper

Tuesday evenmg, and agam at breakfast Wednesday mOrnIng, Peter Hmdley and I

dIscussed the follow up he would pursue wlule he remamed m Romama regardmg the draft law

He Will chase Constamnescu to try to go forward With the meetmg With LIClU on Fnday, and If

not Fnday, as soon as possIble He Will also attempt to set up a meetmg next week With local

counsel, hlmSf'lf~md Nicoiescu, Ifhe hall returned from hohday, and any other relevant RENEL

personnel Peter Will also try to set up follow up meetmgs for the week of September 8th when

we plan to return to Romama

Smce tlus tnp to Romama, Peter has been unsuccessful m settmg up any meetmgs With

Nicoiescu or LIClU Smce RENEL has transmItted Its proposal to the Government, Peter wIll

return from Romama tomorrow

Bechtel Hungary CRC Memo re Tnp

5



The followmg summanzes activItIes undertaken wht.le I was m Bucharest the first

week ofDecember, 1997

I arrIved m Bucharest the afternoon ofDecember 4, 1997 I then spoke to Jean

Constantmescu at RENEL to confirm meetmg With him on the draft energy decree the

next day I also spoke to Despma Fruth Opnsan, our local legal counsel, to msure that

she could participate m the meetmgs Wlth RENEL on the decree She was m the throes

of finahzmg a pnVltIzatIon deal, and therefore, had a colleague from her office, Dracut

DlIDltnU, participate

I met With Dracut Dlffiltnu for about an hour and a half Fnday monung gomg

over the draft decree, and the legal Issues surroundmg the decree We then met Wlth Jean

ConstantInescu, Gabnel Poenaru and Gheorghe Indre ofRENEL to share our

recommendatIOns and comments on the draft decree I have met Wlth Mr Indre, a semor

engmeer at RENEL, multiple tImes smce USAID's efforts began m Romama on the

energy sector m 1995, so he was famIlIar to me I had not met Dr Poenaru before He IS

a semor adVlsor to the strategy and reform COmmIttee it RENEL, and, It IS my

understandmg, that he has both an economic and Jundlcal background
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We began our meetmg, whIch lasted about 4 ~ hours, by bnefly oveIVlewmg the

status of the MlDlStry's posItIon on reform, gIven the changes m the government that took

place on December 2 The bottom lme IS that RENEL had not yet been able to obtam a

readmg from the new MlIl1ster, formerly the Mlillster ofFmance, to see Ifhe supports the

effort to reform the sector and enact the energy law and/or decree as soon as pOSSIble

RENEL had tned to approach the MImster, but had not yet obtaIned a response I was

also told that the ParlIament had made clear that restructurmg ofRENEL would have to

occur through a law, not through a decree, and that currently bemg dIscussed was the

Issue whether the re-structunng ofRENEL should occur m the same draft energy law as

was currently cIrculatmg, requmng amendments, or whether thIs restructurmg ofthe

utIlity should take place In a separate document

In sum, no advancement was takIng place ofeIther the law or the decree at the

tIme ofmy VISIt, because no one knew what pOSItIOn the MlillStry would take I was told

by our local counsel that her contacts m the Mnnstry mdIcate that stIffOppOSItIOn to our

efforts remams m the MlDlStry, and that her Mnnstry contacts (who support our efforts)

also dId not yet know what the MlIl1ster's pOSItIon would be

In light of the uncertaInty ofthe SItuatIon, Mr Constantmescu and I agreed that

the best we could do at thIs pomt would be to work on the decree to make It as good as

we could, wInJe RENEL tned to find out Ifthe MImstry would support the ongomg

efforts to enact a decree We therefore spent the bulk of our meetIng gOIng over the

decree and dISCUSSIng our recommendatIons to Improve It

At the end ofthe meetmg, I told Constantmescu that I would gIve hIm a letter

summanzmg all our recommendatIOns We also agreed that our local legal counsel
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would provide assistance to RENEL on the legal questiOn whether the new regulatory

agency, CORE, could set tanffs itself, or whether the Office of Competl.t1on would have

to be the final determmer ofthls issue We had a long discussIon about our strong

recommendatIOn that the current draft of the decree be changed so that the government

would not set the tanffs, as the current draft prOVided RENEL agreed that It was

appropnate to change this prOVISiOn, takIng the power-out of the MlIDstnes The

remammg question IS whether CORE can set the tanffs Itself, or whether the Office of

CompetItIon must set pnces pursuant to eXIstmg law In any event, whether or not CORE

itself sets the tanffs, or CORE consults With the Office of CompetitiOn, who sets the

tanffs, eIther approach would be an Improvement over the MIrustnes' mvolvement

I asked Constantmescu whether there was anything else he wanted or needed from

us at this tlIDe, reiteratmg USAID's deSIre to prOVide whatever asSistance It could to help

RENEL m its efforts to refonn the sector Constantmescu mdicated that nothmg more

was wanted from us at this tlIDe, given the current state of flux

After the meetmg With RENEL, I met With BIll Qumn ofthe local Bechtel office

bnefly, m order to obtam press matenals on the recent Mm1stry changes I also discussed

the content and follow-up for the RENEL meetIng With Despma Fruth Opnsan, and,

separately, With Roberto Figueredo of the local USAID MISSIon I returned from

Romama early Saturday mornmg, December 6, 1997
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hoped to accomplIsh dunng our week's stay

May 31 - June 6, 1998

May 31- June 1

C Connors

Bechtel-RomanIa tnp report

June 8, 1998

WIth the MInIStry ofIndustry and Trade, RENEL, the local USAID lTIlSSIOn, and what we

Robert Borgstrom, Robert Hmckle and I dIscussed the current status of communicatIOns

FROM:

After that meetmg, Howard Menaker, John Gulhver, Roberto FIgueredo and I met

DATE:

The folloWIng sununanzes events takIng place dunng the tnp to RomanIa from

The next mommg, Robert Borgstrom, Robert Hmckle, John GullIver and Howard

We arrIved m Bucharest on Sunday, May 31 Howard Menaker, John GullIver,

RE:

developmg a regulatory body and secondary legislatIOn He gave us a room In the

Mnustry to do our work, and offered the help ofAdnan Radu ofIns office for support

InternatIOnal OrgarnzatIOns at the Mlnlstry Mr Barbu welcomed our acceptance ofthe

With Gabnel Barbu at the Muustry's office He IS the DIrector for Programs With

State Secretary's request to prOVIde asSIstance, and explamed that they needed help m

Menaker met With Roberto FIgueredo ofthe local USAID lTIlSSIOn to learn oflatest

developments m Romarna and collectively deteTlTIlne our goals
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Mr Barbu explamed that the draft law was m an advanced state, that he would

gIve us a copy ofthe law, and that we should focus on regulation He explamed that the

MInIster was commItted to re-structunng the sector and creatmg a regulatory body, and

needed SWIft advIce He noted that the European Vmon had statIOned a permanent

advIsor on energy ill the Mlll1stry, and that we could talk to hun

Mr Barbu saId that unfortunately a counterpart taskforce had not yet been set up

He saId that he and Mr FIgueredo would speak to Nlcolae LICIU to try to obtam an

understandmg on tIns pomt, Mr Barbu did not want to bother the Mmslter duectly all the

tnne They would try to mvolve RENEL, although he mdicated that Mr LICIU Inlght

have objections

Ian Brown, the ED Phare advIsor then arnved Mr LICIU arnved shortly

thereafter

Mr LICIU sald that the numster, m the presence of Dr Leca, dIscussed the Issue

ofa regulatory body and agreed that Ifa delay occurred m passmg the law, the MlnIster

was prepared to represent that body Accordmg to Mr LIClU, Dr Leca wrote a letter to

the Millister proposmg two lands ofregulatIOns (l) regulatlOns under the Ml1l1stry

proposed by RENEL, gomg to techrncallssues, such as a gnd code, and (2) the "most

lnlportant" regulation to assure an eqUllbrrum between customers and supply Mr LICUl

stated that partIcularly this category ofregulation must be the Ml1l1stry, and not RENEL's

responSIbIlIty He stated that he "mslsted" that the Munstry control tIns latter category of

regulatIons

Mr LIClU stated that the RENEL board was meetmg at that very moment to

dISCUSS the restructunng plan He stated that the Mlll1ster wanted restructunng to occur
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through a law, to gIve It the highest legal authonty, If such a law was not passed this

term, then an ordmance would be used Mr Barbu mdlcated that the sltuatlOn could

always change, and that they would keep us mfonned

Mr LlClU saId that the regulator Wlll be autonomous, but Wlthm the MIDlStry m

the begmmng to buIld expertIse as an mtenm step for three to four months He stated that

the Mlmster had asked rum for proposals, and that he had prepared a report

We mdlcated our deSire that a task force be created as soon as possIble Mr

FIgueredo explamed that we had to work Wlth RENEL and not proceed on two tracks

He stated that we agreed that coordmatlOn should occur through the Inlmstry, and asked

Mr LIClU how we specIfically could help

Mr LlClU answered that this was a comphcated Issues, and that the MIDlstry Itself

was restructunng He saId that the Secretary and MInlstry would know the answer better

than he He sald that a small team could be used m the begmmng to work on the second

category ofleglslatton, and that Dr Leca could be asked to recommend people to work

Wlth the team and perhap begm on technIcal regulations

Mr Menaker suggested that the team mclude MlIllStry personnel from the energy

department and a lawyer, to begmg draftmg regulatlOns descnbmg the customer-supplIer

relatlOnship

Mr LlClU stated that m the past, they had three governmental decrees approvmg

regulatlOns for supply and use ofenergy, heat and natural gas Now, they thought It

would be better to have framework contracts between suppllers and customers He sald

that ''we'' agreed to tlus pomt ofVIew only IfRENEL prOVided a contract approved by

customer orgarnzatIOns He sald he hoped RENEL and Romgaz could obtaln such
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contracts If they had good contracts, the the regulatory body would only need to resolve

pre-contract dIsputes - after entry ofcontracts, dIsputes would be left to the courts He

then saId that we could dISCUSS other types of secondary legIslatIOn, such as PPAs, and

that there was much work to do

John GullIver mdicated our desIre to work With the counterpart team that day and

through the week to pnonnze, asSIgn tasks, Idennfy a return date and prepare a denaled

plan Mr LIClU saId he was avaIlable as a counterpart Mr FIgueredo agreed that we

wanted to establIsh mteractive assIgned tasks, so that drafts could be prepared and

dIscussed when the U S team returned

After Mr Barbu mdicated that thIs dISCUSSIOn could not take place Wednesday,

because the ED was commg, we agreed to meet on Thursday mommg In the meantIme,

Mr Figeuredo asked that the counterpart team be created Mr LIClU SaId that he would

need to dISCUSS thIs With lus State Secretary and present lus pomt of VIew Mr Barbu

asked that we prepare a tentatIve schedule on both regulatory body and secondary

legIslatIOn Issues, and what we needed from them Mr Menaker repeated that we wanted

to leave at the end of the week With asSIgnments, because we understand that we need to

act qUIckly We wanted more than Just a schedule

Mr Barbu then noted that the MmIstry was understaffed had had no lawyers, nor

did RENEL - otherWIse they could do thIs work themselves Mr GullIver SaId that we

needed to know who could help us and to schedule a meetmg With them as soon as

pOSSIble We agreed that Mr Gulhver and I would meet With Mr LIClU the next

mornmg
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Later that day we very bnefly, we met WIth Ian Brown He mdlcated that lus

nussion was essentlally the same as ours - to asSiSt m the creation and development ofa

regulatory body and asSist m vanous necessary steps for commerCIalIzatIOn and

pnvatizatlOn He also, upon our request, provIded us WIth a copy ofwhat he IdentIfied as

the latest draft ofthe Energy law

John GullIver and I then met WIth Despma Fruth Opnsan about the meetlng and

contract Issues She explamed that Mr LICIU was the problem, she descnbed the

MInlster, Berceanu, as tough and dangerous She mdicated that Mrs Rodica Dmlltnu 

who IS apparently the only lawyer In the Mimstry for legIslatIve matters - was mvolved

WIth prepanng the RENEL restructunng plan, that It was not a great plan, and that Mrs

DlffiItnU Said she would give us a copy when other Mlffistnes had approved It, If

appropnate When we showed Mrs Opnsan our copy ofthe law she was surpnsed,

saymg she thought heat had been removed She Said she would call Mrs Dmlltnu to fmd

out more

We then dIscussed some eXIstmg laws that we would need to prepare our work,

such as any laws on resolutIOn ofdIsputes Mrs Opnsan stated that the relevant law was

Law 29/90, which, among other thIngs, set up a special court, ofwhtch Mrs Opnsan was

the first presIdent

John GullIver and I reViewed the law and prepared for addlt10nal meetmgs the

next day

June 2

John Gulhver and I met WIth Mr LICIU m the mornmg He brought With 1um

FehcIa Racasanu. who works on legIslatIon and regulatIOn (but was apparently not
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mvolved m draftmg the energy law) and a Mrs MtkhaI1a, who works m the nuclear area

Ms Racasanu left shortly after the begmmng ofour chscusslons

Mr Llcm said that the counterpart team was not yet complete He said he had

discussed the Issue WIth Mrs Dumtnu, but she dId not deCIde to have someone here for

the meetmg He said that we could speak to Mrs Dumtnu dIrectly

Mr LIClU then saId that the MlDlster had deCIded on the restructunng program,

winch was also approved by the RENEL board He outlmed the program, saymg now It

was loolang more hke the restructunng would occur by decree The plan mvolves

splIttmg of 5 commercIal SOCIety InStItutes, e g , the center for nuclear obJectIves,

creatmg a natIonal electnc company, a natIOnal SOCIety for nuclear energy, and a regIe

autonome for heavy water WIthm the NatIOnal Electnc Company would be three

SOCIetIes WIth separate legal personalItIes for dIstnbutlOn, hydro and thermal

DIstnbutIon would have 42 SUbSIdIarIeS but WIthout separate legal personalIty, the hydro

would have 10 such SUbSIdIarIeS, and the thermal also had SUbSIdIarIeS He SaId that

already eXIstmg m the sector were some IPPs and more were commg Self-generators

would also sell excess power to the NatIOnal Electnc Company

The RENEL spltt, Mr LICIU Said, would e done by July 31st, WIth some aspects

delayed, such as the splIttmg ofdebts and patnmony (Later, Mr Brown told us that the

spItt would m fact take two years - only the splIt on paper would occur by July 31 )

Mr LIClU SaId that we should concentrate on the commerCIal relatlOnslups m

The sector He SaId that he belIeved that thrrd party access would be mtroduced m the

begmnmg only for domestIC producers As to pnvatIzatlon, any sale of the stock to be

created In the splIt-up RENEL commerCIal SOCIetIes was 2-3 years away
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He saId that they needed a gnd code, a commercIal code for contracts, purchase

and sale ofelectncIty, a methodology from tranSmISSIOn fees, IPP regulatIon, mc1udmg

framework PPAs and a framework gas acqUisItIon document, and other regulatIons, WIth

the pnonty objectIve ofEU mtegratlOn

In the second phase, he SaId, they WIll need to decIde who WIll be ehgible

customers and a tImetable and how to set up an electncity exchange He Said that he was

sceptIcal that all ED DrrectIve reqwrements could be met ImmedIately, and that IIUnlsters

from other countnes had told hun not to hurry

He also mdicated that they needed tanffpohcy rules, and that the new regulatory

body would be m charge ofapprovmg tanffs

After provIdmg tlus explanatIon ofpnontIes, he saId that he had not dIscussed

them WIth RENEL, but belIeved that RENEL was 90% m agreement WIth them He

repeated that RENEL could partICIpate m the techncial aspects, but that commercIal

Issues, such as IPP framework contracts and the equIhbnum between supphers and

customers, had to be dIscussed WIth the MInIstry, because they represented the

customers

Mr GullIver asked how Mr LICIU enVIsIoned workmg WIth RENEL Mr LICIU

responded that he would dISCUSS that Issue WIth the State Secretary and MInlster, he had

not had the opportunIty to dISCUSS the Issue WIth the Secretary that day

Mr LIClU then saw that we had a copy ofthe draft Energy law He became very

angry, askIng where we got It We replIed ED Phare He then launched mto a dIatnbe

about past relatIOnal dIfficultIes and ordered us to get our documents from hun only m
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the future We were to go to Mr Radu only for "lOgIStiCal" help, winch apparently dId

not mean obtauung copIes ofdocuments

After calm10g down somewhat, he stated that the Mlnlstry would be 10 charge of

the regulatory body m the beg10nmg and that they would need prOVIsIonal adVIce m that

area Later, they would need regulatIons when the body was separated, along With

traImng

John Gulhver and I then met With Ian Brown for about an hour We warned hun

how mcensed Mr LIClU had become when we told Inm we obtamed a copy ofthe law

from Phare He saId that he should have explained that the law was confidentlal

apparently Mr Barbu had gIven It to mm Mr Brown explamed that Mr LIClU's power

was bemg eroded - he had been passed over for dIrector general 10 the energy field - and

he IS angry Mr Brown Said that the draft he gave us 15 the latest one, and has been

SItting m the mlmstry for about two months, after reCeIVing comments from other

mimsters

Mr Brown explained that Ins charge from the ED was to do the same thIngs we

are We saId that we wanted to keep our commumcatlOns open With the Phare program

and cooperate One dIfficulty he saId he had was the fact that, under Phare rules, they

have to deCIde what they are dOing three years In advance, at whIch pomt some projects

become obsolete He Said that much techmcal work had taken place With RENEL - a

least cost development study that was probably obsolete, ongomg tariffand cost studIes,

and rehablhtanon studies He Said that Mr LICIU, not the Muustry, would not let RENEL

partICipate 10 the work we (and Phare) were gomg to help WIth - although RENEL was

capable of partlclpatmg
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Mr Barbu then told us that we could meet WIth Mrs DInlltnu after noon the next

day We told hIm about the draft law Issue WIth Mr LIClU, Mr Barbu told us to forget

the incIdent

After tlns meetIng, we (John GullIver and I) and Robert FIgueredo met Howard

Menaker, Robert Borgstrom and Robert HInckle, who had met WIth RENEL that

mornmg We descnbed our meetIngs to each other, and dIscussed how to deal With Mr

LIClU We explamed that RENEL had to partIcIpate, and that we all needed to be candId

that we were workIng With each other Mr FIgueredo SaId that we were dealmg WIth the

Mmster, the Secretary of State and Dr Leca We agreed that we would prepare a lIst of

what we thought were the pnonty tasks, WIth a calendar, and a lIst ofmatenals we

needed Mr Figuerdo would take the last document and get us the matenals we needed

He saId the pnontIes WIth the MIIDStry were the regulatory body and IPP framework We

should keep tryIng to work WIth LIClU and Ifand when that doesn't work, he Will go to

the Secretary of State He asked us also to prepare a lIst of asSIgnments from them,

answers to questIons we needed, to put a tIme deadline on them

June 3

We (John GullIver, Howard Menaker and I) spent the mornmg draftmg our (1)

proposed outlIne of tasks and calendar, (2) questions we need answered and (3) matenals

we need

In the afternoon we (John GullIver and I) met WIth Mr LIClU agam He explaIned

that he and Mr Barbu would be m Brussels next week, explammg to the EU where

Romama was In meetmg ED requIrements, and gomg thorugh an acquls screenmg He

SaId that the llll11lsters do not understand how complIcated everytlnng IS, and that they
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beheve foreigners more than mmIstry people - so we should tell them that It's not so

easy He said he needs more staff, help and lawyers He explamed how he always

wanted to be a lawyer but was not allowed

Mr Llclu repeated that he wanted the first, compulsory steps

We then met With Mrs DImltnu for about 15 mmutes She said she was happy

we were worlang With them and would cooperate She confirmed that she was the only

lawyer m leghsatlOn and was extremely busy

That evenmg, we (John Gulliver, Howard Menaker and I) met With Roberto

Figueredo to go over the draft task hst, questions and matenals needed

June 4

In the mornmg, Howard Menaker, Roberto Figueredo and I met With Messrs

Barbu, LIClU and Radu We gave them our proposed tasks and calendar (attached hereto),

and our hst ofquestIons we need answered

Mr Barbu gave the task hst to Mr Radu to start the translatIon, said he would

consult With the Secretary and get back to us He noted that he and LIClU would be gone

the next week Mr Figueredo explamed that It was our understandmg from the M1ll1ster,

Secretary and Ambassador that tIme was ofthe essence Mr Barbu Said he would try to

talk to the Secretary that mght

Mr Llclu looked at the hst and repeated that he wanted first steps We discussed

how to get legal help We noted that Ms Dtrnltnu was Wlllmg to cooperate, but was very

busy We knew RENEL had lawyers, and asked Ifthey could help Mr Llclu said we

should sub-contract a pnvate lawyer We Said that we could and wold do that, runnmg

10
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our choIce by Mrs Dmlltnu Mr Figueredo reiterated that the task force needed to be

created With RENEL partIcIpatIon as soon as possIble

In the afternoon Howard Menaker and I met bnefly With Mrs DImltnu who sald

that Despma Fruth Opnsan would be a good chOIce of a pnvate lawyer to work With As

we talked With her, a demonstratIOn ofRENEL workers protestmg the restructunng plan

marched down a nearby street

June 5

I met With Mr FIgueredo, who mdlcated that he had traded calls With Mr Barbu,

but had been unable to connect Through Mr Steculescu's office, he was told that he

would receIve feedback at the end ofnext week

I spoke With Despma Fruth Opnsan, left her copIes ofour task hst, document hst

and unmedlate legal questIons She agreed to review these matenals over the weekend

and talk to me on Monday as to proceedmg m answenng the legal questIons we have

Fmally, I met With Robert Hmkle and got up to speed on developments m Brasov,

hIs plans, and how we should coordmate efforts gomg forward

ConclUSIOns

It appears

• Mr Barbu IS WIllmg to cooperate and set up a task force With RENEL participants to
provide SWift asSIstance on how to set up the regulator and secondary legIslatIon,

• Mr LIClU does not want to set up a task force With RENEL partICIpants, wants to
keep RENEL out ofany plannmg and leave to them techmcal a gnd code Issues, and
probably does not have any staff people to partICipate on a task force, and

• Mrs DImltnu IS WIllmg to cooperate but will be too busy to provIde SIgnIficant work
herself

GIven thIs SItuatIon, we understand
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• We Will have Mrs Fruth Opnsan work on answenng our the legal questIons as soon
as possIble,

• Mr FIgueredo Will gIve us the documents we need as soon as he can,

• We Will start workIng on the pnonty tOpICS on our proposed task outlIne,

• Mr FIgueredo Will contmue to press Mr Barbu and the Secretary, about settIng up a
taskforce With RENEL partICIpatIon and obtammg feedback on our tasklIst and
calendar,

• We should commurncate to Mr LIClU and Mrs DImltnu any addItIonal questlOns or
matenals we need VIa e-maIl and fax as soon as they anse, and

• We should return to Romama soon to dISCUSS drafts of the work we have prepared 10

cOnjunctIOn With Mrs Fruth Opnsan (e g, the last week m June)

12



With RomanIan legal pnncIples

the Brasov project, and the general SItuatIon 10 Romama

about draft ordmances we had prepared to gIve to the MInIStry to set up an mtenm

materIals as we dId After meetmg WIth Roberto FIgueredo, Mr FIgueredo and I met

MEMORANDUM

Monday, July 20

C Connors

H Menaker

RomanIan Tnp report

July 30, 1998

Tuesday, July 21

I also met WIth Almu Vencu, an attorney from our local legal advIsor's office,

The follow1Og summanzes events on my tnp to Romama, 7/19-23, 1998

I arrIved In RomanIa on Sunday afternoon, July 19 On Monday, I met WIth

On Tuesday, I contmued to reVIse the draft ordmances, mcorporatmg BntIsh and

I

II

regulatory body untIl the energy law was enacted After revIewmg the Romaman law

FROM:

PolIsh law pnncIples, and drafted an explanatory memorandum as to why we drafted the

creatmg ItS SeCUrItIes commISSIon, I revIsed our draft ordmances to comport more closely

Robert H1Ockle, of~htel, who surnmanzed what had been gomg on as to re-structunng,

RE:

DATE:

One Monummth NIcolae LIClU and Dan Ionescu of the MlnIstry We dIscussed the drafts and other
Square

Portland Mawerk from the draft outlIne oftask asSIgnments dIscussed m our last tnp to Romama
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I \iUtb£ They mformed us ofthe Government ofRomama's mtentto enact a Mlmstry

____.....[1..u.uer that they saId would create an "mdependent" agency temporanly, untll the energyI ATTORNEYS

law was enacted and a truly autonomous agency could be created Under the structure

Issuance IS usually the first task of a regulatory body

RENEL generators and the RENEL transmISSIon company

ordmances, and askmg Mr LIClU to pnontIze the contracts he wanted to work on

2

We also dIscussed wInch Items on our draft task lIst they wanted done first Mr

We concluded the meetmg on Tuesday by askmg them to review our draft

Mr LIClU saId he dId not want to work on lIcenses yet, because he wants to Wait

After thIs meetmg, and dIScussIon With Mr FIgueredo on follow-up, I met With

Fmally, on Tuesday I met With Bob Hmckle agaIn to diSCUSS the ongomg re-

until a conceSSIOn law and a property law are enacted We pomted out the lIcense

they dIscussed, the agency would be WithIn the Mimstry, and any decIsIon by the agency

would have to be approved and Issued by the MInlster Mr Ionescu SaId that the EU had

agreed to thIs course ofactIOn

RENEL entities (e g, the nuclear entity and the transmission company) and between non-

LIClU mdicated that contracts between sector partiCipants was the most Important Item

He enVlSIons the Mimstry draftmg power purchase agreements among the segregated

Romama to gIve a presentatIon to APER We dIscussed what he should say m IDS

Gabor SzorenyI, the head oflIcensmg of the Hunganan Energy Office He was ill

presentatIOn I stressed communicatmg the Importance ofan mdependent regulatory

body
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Wednesday, July 22III
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On Wednesday I dIscussed WIth Alma Vencu how mdependence ofthe temporary

ATTORNEYS

regulatory body could be maxImIzed legally, WIthout enactIng a law

to a Mmistry Order (there IS no way to make the agency autonomous under the

ConstItutIOn absent a law) But under a Government DecIsIon amendmg the current

Government DeCIsIon structurmg the Mimstry, the agency - whIch would be a new

m seSSIOn when an ordmance IS promulgated) Use ofa Government DecIsIon (1 e, by

3

We concluded, based on the RomanIan ConstItutIOn, that an ordmance could not'

Wednesday afternoon I attended the APER conference and a dmner afterwards

Mr Brown agreed that It was Important to make the temporary agency as

example, It mIght be able to Issue deCISIons, such as lIcenses, directly, WIthout approval

mdependence The agency would be subordmate to the Mimstry, as It would be pursuant

the whole cabmet), however, mIght be a mecharnsm to gIve the temporary agency more

WIth Dr Szorenyl and Ian Brown ofthe EU Mr LIClU and Mr Ionescu attended the

of the Mmister

be used (ordmances need underlymg laws to support them, plus, the legIslature must be

branch to the MInIstry - mIght be able to have many of the mdiCIa ofmdependence For

conference

mdependent as possIble He saId that he had not agreed to a non-Independent agency

He agreed that It made sense to use a Governmental DeclSlon to create the agency If that
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mechanIsm would make the agency more Independent He also IndIcated that he had told

I One Monumt\\~Government that IfMr LIClU were made head ofthe agency, the EU would have to
SquareI Po~~~~t~1~~~eviSIt fundIng the agency (the EU has agreed to spend 400,000 ecus paymg the salanes

I



At the APER conference, Mr Ionescu bnefly IndIcated that he had revIewed our

I
I ~~t~~t RENEL levels, not lower MuuslIy salanes -, bUYlng eqwpment and adVlsmg on the

____~Cru;p.oaatIonof the agency)I ATTORNEYS

draft ordmance, wluch had useful pomts, but "was not possIble" now

agenCIes do not lIke to Involve themselves In draftIng or approvmg PPAs

matenals, we would then need to talk to the partIes I also pOInted out that many

We went over a few POInts In our drafts to clanfy them for Mr Ionescu I raised the

4

Thursday, July 23

Roberto FIgueredo, Ian Brown and I met With Dan lonescu and Nicolae LIClU

Mr LIClU, Mr Ionescu and I also dIscussed follow-up on the contract work and

Mr LIClU saId he would prefer havmg us talk to the partIes before gIvmg us any

IV

Increase agency Independence Mr Ionescu agreed that the goal was to make the agency

the calendar for returnmg Mr LIClU Said that he wanted to pnontIze draftIng contracts

as Independent as legally possIble We agreed that I would follow up on tlus Issue by

between the nuclear entIty and the transmISSIon company, and the transmISSIOn company

discussmg WIth Rodica Dimitnu, the Mmistry's attorney, the appropnate mecharusm for

and outSIde generators I Said we needed to see the documents pursuant to which power

pOSSIbIlIty of USIng an amendment to the Government DeCISIon on Mimstry structure to

creatIng the temporary agency

sales were gomg on now - whether orders or contracts I saId that, after revIewmg these

documents I asked for a copy of the draft energy law He SaId he would gIve US a copy
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lone Monumwken It was appropnate to do so I asked when we could meet With the partIes After

Square

I Po~~~~t_1~ifOlne dISCUSSIOn, Mr LIClU tentatIvely suggested the second week ofAugust, although he

I



I '
I \~~~d that the boards were m the process of bemg chosen for the transmISSIon company,

I
so he was not sure what would happen Fmally, I again pomted out the need to work on

ATTORNEYS

hcenses at some pomt

create the agency She WIll have a draft for us to review some time mid-August

Apparently, speed and ease ofpassage are, to the Mlmstry, the overndmg factors

SzorenYI, who was dlscussmg how to set up a workmg agency I gave Mrs DlmltnU a

Dimitnu antICIpates, after consultatIOn WIth the Mimster, Issumg a Mimstry Order to

5

Follow-Up

As discussed m my separate memo, Ifwe want to object to the use ofa
Mimstry Order and rmhtate for a Government Order, we should do so now,
through hIgh USAID offiCials/the Ambassador, to the MlIDsterllngh
Romaman government offiCials In domg so, we should keep hnes of
commumcatIOn open WIth Mrs DlffiltrlU, and mform her ofour actions and
preferences

After thIS meetmg, I met bnefly With Mrs Dlmltnu She was meetmg With Dr

I have dIscussed more recent events In a separate memo, descnbmg how Mrs

v.

I see follow-up steps as mcludmg the followmg

•

MInIstnes, would, m the MiruStry's VIew, be too slow and dIfficult It IS an open question

favonng use ofa Mimstry Order A Governmental Order, requmng approval ofmultIple

would follow up WIth her on how to create an mdependent agency I then left to catch

my plane

copy ofthe Pohsh Energy Law and our draft ordmances We agreed that Alma Vencu

as to whether the MIIDStry Order WIll mdlcate that the agency can Issue hcenses or take

other dIrect action Even If It does, Ms Vencu mdicates that such powers would be of

questionable legahty
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• Ms Vencu Will speak to Mrs Dmlltnu agaIn early next week At that pomt,
Mrs Dlmltnu Will have met WIth the MInIster and WIll be able to confirm
what the MImster wants, Ifhe agrees on Issumg a MInlstry Order, and what
the contents of the Order Will look lIke I have told Ms Vencu to ask Mrs
Dlmltnu when we can get a copy ofthe draft order

• I also think RENEL wants an mdependent agency We need to develop a
mechanism to coordmate our work With the Mlillstry and RENEL I know
that Roberto FIgueredo has gIven thIS senous thought over the last few
months Mr LICIU IS very sensItIve on this pomt - he does not lIke us workmg
WIth RENEL It IS ImpOSSible, however, to carry on work lIke draftmg power
purchase agreements, WIthOUt coordInatIOn

• I WIll confIrm, after these dISCUSSIOns next week, that we are returrung mld
August to dISCUSS the Mlmstry Order WIth Mrs DImItr1u We WIll then need
to set up concurrent meetmgs WIth Mr LICIU, RENEL'StransmISSIon
company (now CONEL) and other relevant partIes to dISCUSS draftmg power
purchase agreements As soon as I confIrm a date for return, I WIll dISCUSS
settmg up appropnate meetmgs With Mr FIgueredo, Mr Doernberg, Mr
BIrnbaum, and/or the appropnate local USAID mISSIOn offiCIal

• I belIeve that Ian Brown can be an asset m workmg to create an Independent
agency The EBRD/World Bank may also be ofuse If the conclusIon IS
reached to work for a more mdependent temporary agency than pOSSIble
through the contemplated Mmlstry Order, we should determIne how to present
a umted front on this pomt

• It would be helpful to find out the schedule m appomtIng the head ofthe
temporary agency Whoever that person IS wIll color our strategy I
understand that the leadmg contenders are LIClU, Gheorge Indre from RENEL
and perhaps Barbu from the MmIstry We have worked WIth Indre m the past
and he would be a good candIdate
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TO: Howard Menaker

MEMORANDUM

Tlus memorandum reports on my tnp to RomanIa on September 8-14, 1998 The report

Incorporates updated InfOnnatlOn obtaIned over the past month The purpose of the tnp was to

strengthen the proposed regulatory agency Cathy's regulatory support actIvItIes are detaIled In

asSISt m the development ofcontracts or other commercial-style arrangements In preparatIon for

JIm Douglass

October 26, 1998

Tnp Report - RomanIa

the eventual pnvatIzatIOn of the electncity sector I also assIsted Cathy Connors In efforts to

FROM:

RE:

DATE:

I
I
I
I
I
I

her separate tnp report

I
I
I
I
I
I
I
I
I

Tuesday, September 8

Amval In Bucharest Meetmg among Bob Borgstrom, Cathy Connors and myself to

dISCUSS general goals and strategy for the tnp

Wednesday, September 9

GeneratIOn-Related CompanIes

Meetmg among Wayne MtkutOWICZ, Cathy Connors, myself and representatIves of

Tennoelectnca, Nuclearelectnca and CONEL JOInt Ventures The dIScussIon began WIth an

update on the status of the dIsaggregatIon effort The new CONEL holdIng company structure

was offiCIally adopted only days before our amval The actual mechanIcal separatIOn had only
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Just begun, WIth the appomtment of top tIer managers at each ofthe new CONEL SUbSIdIarIeS

All other employees were waltmg for therr officIal assIgnments

After restructunng, the next lughest pnonty IS to set up "commerCIal" arrangements

between the new CONEL SUbSIdIarIeS In antIcIpation oftlus task, the dIstnbutIOn company, 

Electnca, had already sent draft power purchase agreements to each ofthe generatmg comparnes,

Termoelectnca, Nuclearelectnca and Hidroelectnca However, the generators acknowledged

that there has been no offiCIal determmatIOn as to whether the smgle buyer should be Electnca or

the system operator/transmIsSIOn dIVISIon ofCONEL The draft contracts proposed by Electnca

are short term, annual contracts They are vIewed as tranSItIonal agreements that can be changed

to reflect future polIcy changes regardmg the structure of the market

There was much dISCUSSIon ofRomarna's specIfic SItuatIon The generators noted that

RomanIa's mstalled generatmg capacIty exceeds demand by a factor of three Accordmgly,

Termoelectnca has plans to close permanently generatmg umts WIth a total capaCIty ofroughly

12,000 MW In the next year EXlstmg thermal plants have much lower cost than potentIal new

generatmg plants bUIlt to modern effiCIency and envIronmental standards The generators

IdentIfied the problem ofhow to mcorporate new, Ingher cost, but more effiCIent and

envIronmentally-fnendly plants mto the eXistIng system A major concern for Termoelectnca IS

how to preserve a VIable role for Itself m the future as ItS older, mefficient unItS are phased out

We agreed to hold further meetmgs WIth each ofthe groups represented at the meetmg m

order to dISCUSS each group's thoughts about the commercIahzatlon effort m greater detaIl
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Wednesday, September 9

MlDlStry of Industry and Trade

Meeting among Andres Doemberg, Cathy Connors, myself, and Mr Barbero, Anca

Dobnca and Ian Brown (pHARE) Ms Dobnca confinned the mImstry's desIre for assIstance

WIth efforts to commercIahze CONEL There was general dIScussIon regarding the status of

efforts to create an mdependent regulatory agency In the_evenmg, Cathy Connors and I met

WIth local counsel to prepare comments m support of strengthemng the mdependence of the

proposed agency

Thursday, September 10

Meetmg among Cathy Connors, myself and Jean Constantmescu We dIscussed Mr

Constantinescu's perspectIve on the current draft of the ordinance to establIsh an mdependent

regulatory agency, and the appropnate structure of the electnc sector follOWIng restructurmg

Mr Constantmescu favors a system under whIch generators sell duectly to the dIstnbutIon

company, rather than a system where the transmISSIon company IS the mIddleman between the

generators and dIstnbutors Under hIs model, the dIstnbutIOn company would arrange for

transmISSIon pursuant to regulated tanffs

Thursday, September 10

Tennoelectnca/Hidroelectnca

Meetmg among Wayne MIkutoWlCZ, Pete HIndley, Bob Hmkle, myself and about a

dozen top managers from Tennoelectnca and HIdroelectnca These generatmg compames were

focused on several problems facmg a commerCIalIzed electnc sector, mcludmg (l) the

appropnate method for settmg power pnces, (2) control offuel supply arrangements, (3)

busmess separatIOn Issues regardmg budgetmg and accountmg, and (4) how to attract foreIgn

Page 3
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mvestment We offered to proVIde asslstance on financlal models for determmmg appropnate

transfer pnces under vanous crrcumstances and to proVIde mformatlon on the necessary

condltIons for attractmg forelgn mvestment

Friday, September 11

Electnca

Meetmg among Wayne MlkutoWlcz, Pete Hmdley, Bob Hlnkle, myself and Razvan

Purdlla After much effort, we were able to schedule a meetmg With a representatlve of

Electnca Unfortunately, Mr Purdl1a was unable to provlde any mformatIon on Electnca's

efforts to draft power purchase contract, or to identify who at Electnca was Involved m these

efforts Mr Purdiia mdicated that he could not provlde further InformatiOn because management

responslbilItles In the wake of the CONEL restructunng were unclear and new mid-level

management for Electnca had not been deSignated

Monday, September 14

Nuc1earelectnca

I met Wlth Teodor Chmca and Manana Vatamanu ofNuclearelectnca Mr Chmca

descnbed a three stage process for establIslung the commerCial arrangements under winch

Nuc1earelectnca would sell power to Electnca The three stages are as follows

1 Execute an extremely Simple, mtenm agreement providmg for Electnca to
purchase all of the output ofCernavoda Urnt I (m other words, for
Nuclearelectnca to contmue to supply power to the natlOnal gnd m the same
manner as It has been) Nuc1earelectnca would hke to execute tlus agreement m
1-2 weeks

2 Enter mto a somewhat more detailed, medmm-term agreement under whIch
Electnca would continue to purchase all of the output ofUmt 1 until the end of
the year Nuclearelectnca would like to execute tIns agreement before the end of
October

Page 4
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3 Enter mto a detaIled, long-term agreement under which Electnca would purchase
all of the power from Urnt 1 for the hfe ofthe urnt Nuclearelectnca would hke to
execute thIS final agreement by the end of the year Nuclearelectnca has already
produced an ImtIal draft of thIs agreement (we have a copy whIch has been
translated mto Enghsh)

Smce the meetIng, It has become apparent that CONEL, Electnca and Nuclearelectnca have not

been able to agree qUIckly on a short-term arrangement AccordIngly, It appears that the three

stage process has been compressed to two (1) a medIUm-term agreement effective through the

spnng of 1999, and, (2) a long-term agreement In additIon, It now appears that CONEL (the

holdIng/transmISSIOn company) may be the power purchaser, rather than Electnca

Dunng our dISCUSSIOn, It was agreed that we could asSISt the commercIalIzatIon process

by provIdmg adVIce on the final, long-term power purchase agreement AccordIngly, I agreed

that we would (1) provIde examples ofrelevant long-term power purchase agreements, and, (2)

analyze and proVIde wntten comments on the Irntlal draft ofNuclearelectrIca's long-term

agreement The PPA examples and comments were provIded to Nuclearelectnca and Electnca

on September 2Sth

CONEL JOInt Ventures Group

Meetmg among myself, Bogdan Prunalche and loan Stanescu We dIscussed the typICal

condItIOns for foreIgn Investment, Includmg (1) long-term contracts, (2) sovereign guarantees,

(3) commercIal structure of the energy sector, and, (4) an appropnate legal and regulatory

system In order to facIhtate JOInt ventures WIth foreIgn mvestors, CONEL must overcome the

government's reluctance to prOVIde guarantees and the reluctance of the transmiSSIon company

or Electnca to enter mto long-term purchase contracts whIle the restructurmg process remams

unsettled
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Mr Prumuche IndIcated that CONEL would lIke to develop an IPP-style model PPA In

order to facIlItate Its efforts to create the conditIons for foreign mvestment. I agreed to develop

an Inltral draft: ofa model PPA that could be used to spur further discussion I also agreed to

provIde examples of other PPAs The draft model PPA and several other PPA examples were

forwarded to Mr Prunmche on October 7tlt

Current Status

We have completed the Imtlal tasks ofprepanng fIrst drafts and comments regardIng

PPA's WIth respect to both the commercialIzatIOn ofCONEL and potentIal foreign Investment

through Jomt ventures or otherwIse OffiCials at both CONEL and the Mirnstry of Industry and

Trade have expressed mterest m arrangmg further meetIngs to diSCUSS the matenals we have

provided and to IdentIfy areas for further assistance
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TO: Howard Menaker

MEMORANDUM

subsidIanes

Monday, November 16, 1998

Tlus memorandum reports on my tnp to RomanIa on November 16-20, 1998 The

reform m the energy sector and the commerCialIzatIOn ofrelatIOns between the new CONEL

J1m Douglass

December 12, 1998

Tnp Report - RomanIa

FROM:

Meetmg With Mr Nicolae LIClU, the Deputy DIrector General for Energy at the MIDlstry

Mr LIClU expressed appreciation for USAID's prevIous assistance He hked our

regulatory authonty - the NatIonal Agency for Energy RegulatIon (ANRE) Mr Athanasovici

RE:

ofIndustry and Trade, and Mr VIctor AthanasovIcI, the PreSIdent-desIgnate of the new

DATE:

comments on contractual matters and forwarded the comments to appropnate persons WithIn

current activitles The chIef tOpICS of dIscuSSIOn dunng my meetmgs were regulatory and legal

purpose ofthe tnp was to follow-up on pnor assIstance and to bnng a smooth conclusIon to our

mterest In recelvmg additional assistance m the future In thIs regard, Mr LIClU pomted out that

CONEL Mr LIClU noted the SIgnIficant work Involved m settmg Up ANRE and expressed

regulator has been created, Mr LIClU beheves that the focus of asSIstance should be on helpmg to

speaks French well, but hIs EnglIsh IS lImited Mr LIClU translated as necessary

aSSIstance would be partIcularly helpful m settmg up hcensmg and tanffreglIDes Now that a

I
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put m place a regulatory regIme, and less on helpmg CONEL prepare for restructunng Mr

LlclU noted that CONEL has far greater resources than the mimstry or ANRE Messrs LlclU and

Athanasovlcl both expressed Interest In any contact or other mfonnatlOn that they could use to

request further assIstance from USAID

Mr LIClU IS concerned about the contmued polItIcal strength and de facto monopoly

pOSItIon of CONEL For mstance, he noted that CONEL ~ontmues to act as a central buyer He

also expressed concern that CONEL's generating subsIdiaries could use Jomt ventures as a

method of perpetuatmg theIr vIrtual monopoly pOSItiOn Mr LIcm very obViOusly VIews ANRE

as an ally 10 future polIcy dIsputes With CONEL He says that CONEL IS disappomted that one

of Its own was not appomted to head ANRE

We dIscussed the status of the draft energy law The current draft of the law has been

presented to parlIament, but there seems to be lIttle eVIdence of any movement toward active

consIderatIon Mr LIClU now belIeves that It would have been better to pass a less perfect law

earlIer, and then to have amended It later to mcorporate Improvements

WInle actiOn on the draft energy law IS pendmg, the MIIDStry IS contemplatmg other

actions Mr LIClU IS worklOg on standard form or "framework" contracts With customers that he

hopes to complete WIthm a matter of weeks Mr lIClU also mdicated that the Mimstry VIews the

next step m restructurmg as a planned emergency ordmance to reduce employees at CONEL,

ROMGAS and PETROM through a redundancy program With severance payments

We dIscussed the creation ofANRE through the mechamsm of an emergency ordmance

Although the use of emergency ordInances IS currently a senSItIve pohtIca1Issue, Mr L1ClU

belIeves that the ordmance creatmg ANRE IS not partIcularly controversIal In order to remove
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any lmgenng questIOns, the parhament has been presented With a law that would approve the

ordmance creatmg ANRE

We dIscussed plans for the ImplementatIOn ofthe emergency ordmance Mr

AthanasoviciiS scheduled to leave IDS current pOSItIOn as a professor at the Bucharest

Polytechruc Uruverslty and take up Ins pOSItIOn at the helm ofANRE on December 1, 1998 At

tins time, Mr Athanasovici IS pnmanly concerned With organIzatIOnal matters He has drafted a

prelImmary organIzational chart that would create four pnnclpal departments WIthtn ANRE 

adVISOry, lIcensmg, tanffs and publIc mformatIOn The adVISOry department would mclude

mdividuals wIth legal, economICS or other techrucal expertIse The tasks of the hcensmg and

tanff departments are ObVIOUS The publIc mformatIOn department wIll deal WIth consumer

related Issues Altogether, Mr Athanasovici expects to have a total of 20-25 employees

In the first year ofoperatIOns, ANRE pnmanly WIll focus on creatmg the procedural and

SubstantIve rules for Issumg lIcenses and establIslnng tanffs After that, the agency WIll actually

turn to Implementmg the IIcensmg and tanff regImes The emergency ordmance creatmg ANRE

specIfies that hcensmg regulatIons are to be Issued WItlnn four months and tanffreguiations

WIthm one year after the entry mto force of the ordmance We have proVIded Mr Athanasovici

WIth lIcensmg and other regulatory mformatIon that has been put together as part of the regIonal

regulatory conference sponsored by USAID

Tuesday, November 17

Meetmg With Bogdan PrunaIche Mr PrunaIche IS a member ofthe Fuel Import and

Power Project Development group WItlnn CONEL We dIscussed the model power purchase

agreement and other sample PPAs that we have prOVIded over the past several months We

dIscussed the general reqUIrements of mvestors WIth respect to credIt and off-take nsks, and how
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those requirements could change m the context of further structural reform WIthm the Romaman

energy sector

Mr Prunalche stated that he expects CONEL's lawyers to provide hun With a number of

questIons regardmg certam aspects of the model contract I agreed that we could reVIew and 

respond to the questions, WIth the understandmg that our reView would be lImIted because there

IS no fundmg for further assistance at this tune

Wednesday, November 18

I attended the regional distnbutiOn company reform semmar m Brasov put together by

Robert Borgstrom and Bob HInkle I dehvered a presentation on the status oflegal and

regulatory reform m the energy sector

FrIday, November 20

Meetmg WIth Manana Vatamanu Ms Vatamanu IS a member of the team at

Nuclearelectnca that IS directly mvolved In negotIatmg commerCIal arrangements, such as the

contract for selhng power from the Cernavoda nuclear plant to CONEL Nuclearelectnca IS

currently sellmg power to CONEL under a short-term agreement that expIres m March 1999, but

may be extended Ifno new contract IS m place In the meantIme, the partIes are In the process of

negotiatmg a 5-year fixed pnce contract As enVISIOned, the contract would allow for pnce

adjustments for unexpected costs, and could allow Nuclearelectnca to sell to thud partIes m

certain Clrcumstances At thIs tlme, It appears that senous negotlatlOns regardmg the new

contract WIll not begm untll next year

We dIscussed contract prOVISIons that would allow Nuclearelectnca to termmate for non

payment WhIle commerCIally reasonable, It IS unclear whether Nuclearelectrica could Invoke

such a prOVISIon as a practical matter Nuclearelectrlca could theoretIcally attract other
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customers smce Its productlOn costs are lower than the average system productIon costs m

Romarna However, It IS unclear whether and under what condItIons Nuclearelectnca could

transmIt power to partIes other than CONEL

Ms Vatamanu stated that the contract mformatlOn we have prOVIded, particularly

regardmg nuclear power contracts, has been helpful If USAID aSSIstance contmues,

Nuclearelecmca would welcome further adVIce and mput r~gardmg the draftmg of the 5-year

power sales contract that w111 replace the current short-term agreement
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