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PREFACE

 This report is based on a study conducted by the Development Economic Policy Reform
Analysis (“DEPRA”) Project, under contract to the United States Agency for International
Development, Office of Economic Policy and Analysis, Cairo, Egypt (“USAID/Egypt”) (Contract
No. 263-0233-C-00-6001-00).
 
 The DEPRA Project is intended to encourage and support macroeconomic reform in
Egypt through the provision of technical assistance and services to the Ministry of Economy, with
particular focus on international trade and investment liberalization, deregulation, and financial
sector strengthening
 
 The instant study was conducted by a team of consultants comprised of James L.
Kenworthy, Esq., of Nathan Associates Inc., Team Leader and International Trade and
Investment Advisor to the DEPRA Project; Mr. Siegfried Marks, Sigmar International of Miami,
Florida; Dr. Tewfik Shehata, Kemal Law Office, Cairo, Egypt; and Dr. Salah Zein El-Din, a
Senior Economist at the DEPRA Project. This report was authored by Messrs. Kenworthy and
Marks. The authors wish to express their appreciation for the assistance of Melinda Lord, U.S.
Foreign Legal Consultant, of the Kemal Law Firm, Cairo, Egypt and to Ms. Fiona Moffit of the
Economist Magazine/Economist Intelligence Unit.
 

The views expressed herein are solely those of the authors and are not intended as
statements of policy or opinion of either USAID, the Ministry of Economy, or the authors’
parent institutions.
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1.0 INTRODUCTION

Foreign direct investment (“FDI”) in Egypt has shown an average rate of growth of two to
five percent per year since 1989 and, by 1995, total FDI in Egypt was approximately US$ 3.53
billion. In mid-1995, of total approved investment projects under all incentive laws, Egyptians
themselves were responsible for 59 percent, while Arab and foreign direct investors accounted for
about 20 percent each.

Egypt’s policy on FDI has been liberalizing gradually since the initiation of the Infitah or
“Open Door” policy of the 1970s, when it began to encourage FDI through the offering of tax
and other investment-related incentives.  Since commencement of the Second Phase of
macroeconomic reforms in January, 1996, the GOE has been placing even greater emphasis on the
catalytic role of FDI in generating economic growth and employment, and taking measures to
realize the economic benefits of FDI. In January, 1996, President Mubarak declared that “Egypt is
open for investment.” Pursuant to his directive, the GOE announced that it was removing
screening/approval requirements on all new FDI projects. Nonetheless, there appear to remain a
number of legal restrictions placed in the way of prospective foreign investors, including
constraints on land ownership and certain sectoral investments. Moreover, current foreign
investors in Egypt have complained that impediments to FDI continue, notwithstanding the
GOE’s desire to attract new investment to Egypt. A major concern of foreign investors is the
dichotomy between the GOE’s official announcements about Egypt’s openness to FDI and its
actual record of implementation in its overall macroeconomic policies, FDI-related
laws/regulations, and day-to-day bureaucratic practices.

Egyptian businesspeople have pointed out that, If Egypt is to realize its target of seven
percent economic growth in 1997, it will need to generate investment of up to $ 10 billion,
approximately half of which must come from FDI. This study was intended to (a) reassess current
impediments to FDI in Egypt, and (b) to evaluate the overall attractiveness of Egypt in terms of
its FDI-related macroeconomic indicators, and commercial and legal/regulatory climates in
comparison to those of four countries believed to be its major regional competitors for new FDI,
e.g., Israel, Morocco, Tunisia, and Turkey.

The climate for FDI in any country is made up of a number of elements that affect the
chances for success of an investment. Decisions made by potential foreign investors about
whether to invest abroad and where - or whether to expand existing investments - are based upon
many factors relating to the nature of the investor’s business, existing commitments in other
countries, competition imperatives, available resources, budget allocations among divisions and
regions, and other considerations that shape expectations of sales and profits. The overall business
climate (as measured by economic and financial indicators and reflected in anecdotal experience
and documentary resources) and the legal/regulatory regime governing investment, all
significantly affect corporate perceptions of the opportunities and contra-indications for FDI,
sales, and profits. The investment decision is determined in large part by the market potential of a
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country, its resource endowments, the government’s economic policies and reforms, and
macroeconomic trends. It also involves an intensive investigation and assessment of the business
climate and economic outlook as well as the legal/regulatory environment, any one of which can
facilitate or reduce an investment’s cash flow and profit prospects.  The legal/regulatory
assessment concerns itself with factors such as Rule-of-Law considerations; the country’s FDI
admission policies and practices; the rights and protections accorded private property and foreign
investors; restrictions on investments; the post-admission treatment of investors and their
investments; the ability freely to repatriate capital and remit profits in foreign currency; and issues
of expropriation, dispute settlement, administrative transparency and due process.

This study was designed to investigate the FDI-related business/commercial climates and
legal/regulatory regimes of the four countries mentioned with those of Egypt, in order to arrive at
conclusions regarding Egypt’s comparative competitiveness in attracting new FDI, and to develop
recommendations for the GOE for enhancing that competitiveness in its continuing efforts to
promote national economic growth and employment through increased foreign investment.

The study commenced in October, 1996 and involved on-site visits to Egypt and all
Comparison countries.  The study was delayed for medical concerns through December, 1996 and
January, 1997 and, thereafter, to accommodate resolution of legislative enactment of a new
Egyptian Investment Incentives Law, a process that did not conclude until 11 May 1997, with
enactment of Law 8 of 1997.  Information reported herein for the comparison countries is
accurate as of December 15, 1996, while most information on Egypt is accurate as of April, 1997.

Methodology

The authors reviewed prior USAID, World Bank, IMF, AMCHAM/Egypt, and other
studies or reports relating to the Egyptian economy that addressed, directly or indirectly, various
impediments to FDI in Egypt as well as reviewed all current and some past laws and regulations
directly or indirectly representing the legal regime for FDI in Egypt and the comparison countries.
They visited all countries studied and interviewed officials and representatives of foreign investors
and other businesspersons in them with regard to their perceptions of the impacts of economic
policies, FDI laws, regulations, and practices, and the effectiveness of incentives offered foreign
investors. In addition to identifying, weighting, describing, and comparing various issues and
other matters that, in the aggregate, describe the Business Climate and the Legal/Regulatory
Regimes in each of the countries studied, the authors obtained as many ratings produced by
international rating agencies as possible for purposes of enlarging upon their five-country
comparison. Finally, the authors offered their conclusions and recommendations for the
Government of Egypt to consider in pursuing its efforts to reform and liberalize its economy and
make Egypt more attractive for new foreign investment. The USAID/Egypt-approved scope of
work for the study is found at Appendix G.
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2.0  EXECUTIVE  SUMMARY

2.1  Summary of Findings and Conclusions

This study examines Egyptian economic policies and reforms affecting foreign investment,
macroeconomic results influencing the decision to invest in Egypt, and the FDI-related
legal/regulatory regime and bureaucratic practices impacting upon FDI. These elements of the
foreign investment climate of Egypt were analyzed from the foreign investor’s point of view and
compared with the FDI climates of Egypt’s major regional rivals for attracting new FDI, namely
Turkey, Israel, Morocco, and Tunisia. The study concludes that Egypt currently is at the low end
in the comparative ranking of most of the components that make up a nation’s FDI climate, but is
committed to improving its comparative position.

Egypt’s annual inflows of FDI ranged between US$ 160 million to $ 370 million in 1982-
91, with a tendency to decline over the period.  Total accumulated FDI in Egypt was about $ 11
billion in 1995, a figure well under what a country of its size should have compared to the four
countries studied.

Egypt’s overall market potential is substantial, smaller only than that of Turkey of the
countries studied.  It offers a very large, low cost, mostly unskilled labor pool, suitable for
developing large, low-tech, labor-intensive industries within a favorable policy framework.  Its
infrastructure is moderately well-developed, but its operation is inefficient and costly, dominated
by state management. In terms of its market potential, location, and historic leadership role in the
region, Egypt should be a natural target for FDI, but it isn’t--by most measures, it is the poorest
of the countries analyzed and there remain a number of impediments to investment -- largely of its
own making -- that retard rather than attract foreign investment. As a result, many foreign
investors continue to view the business climate in Egypt as essentially unfavorable for FDI.

The GOE started a comprehensive economic reform program in 1991 with efforts to
reverse declining foreign exchange reserves, accelerating inflation, stagnant exports, pressures on
the exchange rate, rising unemployment, and a slow-down in economic growth.  Foreign investors
view positively Egypt’s success in reducing the public sector deficit from 20 percent of GDP in
1986 to around 0.8 percent currently. But, while a degree of financial stability has been achieved
with its emphasis on a tight monetary policy, the stability achieved has not been accompanied by
an adequate rate of GDP growth, investment, and exports.  Comparing the period of 1980-90
versus 1990-94, average annual GDP growth slowed from 5 percent to less than 2 percent;
investment growth from a positive 2.7 percent to a negative 2.7 percent; and export growth from
6.1 percent to a negative 1.5 percent.

Moreover, until recently the GOE was slow to take decisive measures to rid the economy
of excessive bureaucratic controls or to establish a competitive, entrepreneurially-driven, free
market economy, opening it to dynamic trade and investment expansion and competition.  The
result has been a relatively low rate of economic growth, stagnant or declining per capita income
levels, low and declining public and private investment, and failure to develop non-oil exports.
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The present Government appears committed in principle to further reforms to achieve a
faster rate of economic development, with the national and foreign private sectors playing a
larger, more catalytic role.  The major elements of the Government’s structural reform plan are
privatization, reduction of trade barriers, deregulation, and promotion of new FDI.  Success is
slow in coming, however, as some of its policy makers seem unable fully to  abandon their prior
socialist era orientation toward a centrally-controlled, command economy and apparently remain
vaguely distrustful of private entrepreneurial market-oriented investment, unconvinced that a truly
free market economy is in the national interest.  This has led to some difficulties in
implementation.

And so the economy appears still to be dominated by a tight monetary policy and
inefficient, extensive State capitalism.  The stable nominal rate of exchange to the dollar existing
in Egypt, defended by high tariffs, non-tariff barriers to imports, and high interest rates (which
have attracted large capital inflows), has allowed its currency to become economically over-
valued since 1991 with respect to the currencies of most of its trading partners.  This has occurred
for two reasons, the main one being that the currencies of many of its trading partners have
depreciated relative to the dollar (and thus relative to the Egyptian pound).  Also, the difference in
the rate of inflation in Egypt and that of its major trading partners has not been offset by higher
levels of productivity in Egypt, although the difference in relative inflation rates has not been a
major factor since 1991.

 Moreover, private sector development remains constrained by restrictive regulations and
bureaucratic procedures that are counterproductive for efforts to attract foreign investment.
Many GOE policies are viewed as stifling private initiative and inconsistent with expressed
Government intentions to move toward a market-drived economy.  For example, State enterprises
continue to dominate such key infrastructure industries as telecommunications, ports, roads, and
railways which are inefficient, provide generally high-cost, low-quality public services and are in
need of large investments and new, advanced, technology. Yet it is these State-owned entities
most in need of FDI because of their need for modernization, large capital infusions, advanced
technologies, that are of greatest interest to potential foreign investors.  An adequate and efficient
infrastructure is a key element for export growth and rapid economic development, and necessary
for attracting other new FDI. Moreover, the GOE continues to own or substantially control many
normally private commercial entities. Potential foreign investors are not attracted to sectors in
which they will have to compete with Government-owned, subsidized entities.

While it professes to offer national treatment in its laws and rhetoric, discrimination and
exclusion continue in many forms.  Many major sectors of industry, particularly infrastructure, are
State monopolies and closed to private investors.  The GOE’s guidelines for privatization accord
foreign investors National Treatment, but public officials have indicated a preference for
Egyptians, followed by Arab investors from other countries, and, only thereafter, other foreign
investors, rather than opening the door to all foreign investors.

As a result, potential foreign investors with a real interest in the possibilities of Egypt feel
discouraged by an economy characterized by an inefficient public sector, excessive regulatory
discretion and red tape; a cumbersome, dilatory and costly investment approval process; and
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excessive public intervention in the commercial and financial sectors.  The Government’s
centrally-planned public “project based” approach to the promotion of foreign investment reflects
a serious lack of understanding of the entrepreneurial, free-market-oriented economic and
commercial motivations and security concerns of foreign investors.  As a result, in terms of its
public ideology and the roadblocks Egypt places in the way of potential foreign investors, it is
well behind the other countries studied.

The investment admission/establishment/incentives procedures have discouraged FDI,
imposing  heavy and unnecessary costs in terms of time, money, and uncertainty for investors.  A
morass of as many as 20 different laws/decrees affect investment in Egypt, of which nine directly
impact on FDI.  These regulate the admission/establishment of FDI specifically, corporate forms
of business and company formation generally, and incentives for investment, whether domestic or
foreign.  In addition to the two major statutes that relate to FDI approval, corporate law, and
incentives rules, there are a number of sector-specific or regional-oriented incentives laws.  Few
of these contain clear criteria for approval, eligibility for incentives, or consistent, transparent
procedures for their administration.  This, in turn,  leads to excessive discretion, and, often,
arbitrary and capricious decisionmaking within the bureaucracy, with too many opportunities for
red-tape obfuscation, delay, and possibilities for corruption.  Notwithstanding real efforts of  top
Government managers to clarify and streamline requirements and procedures, an officious mid-
level bureaucracy tends to discount or even ignore Government policy directives with this
purpose.  The result is that the foreign investment approval/ registration/establishment and
incentives screening process takes longer in Egypt than in any of the other countries studied,
undermining the GOE’s goal of attracting increased FDI.

 There have been some serious post-establishment instances of discrimination against
foreign-owned firms in the area of land ownership, customs and tax administration, as well as
problems relating to non-recognition of legal and treaty rights to investment protection, dispute
settlement, judicial review, and international arbitration.  Other areas of constraints include
repatriation of capital/profits remittances; intellectual property rights protection and enforcement;
and concerns for the adequacy and efficacy of the commercial law system.

For the moment, from a legal/regulatory standpoint, Egypt appears the least attractive for
potential investors of the five countries surveyed, though it is taking some corrective action.

2.2 Summary of Recommendations

A.  General  Recommendations:
Achieving a More Favorable Business Climate

2.2.1 Development vs. Stabilization

Egypt should begin implementing policies and reforms targeted directly on achieving a
high enough rate of economic growth to reduce unemployment, elevate per capita income, and
thus enhance its real market attraction for prospective foreign investors.
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2.2.2 Exchange Rate Flexibility

Subsequent to a more vigorous implementation of trade liberalization and interest rate
policy reforms, the GOE should begin to phase in a more flexible exchange rate policy in order to
attract more FDI, stimulate production for export and achieve enhanced economic growth.  At a
minimum, it should measure the stability of its exchange rate on purchasing power parity
calculations involving a trade-weighted basket of trading partner currencies, instead of solely on
the nominal value of the U.S. dollar.

2.2.3 Trade Liberalization

Import tariffs should continue to be lowered (toward a single, across-the-board, low tariff
rate on all imported items) and non-tariff trade barriers dismantled.

The GOE should complete negotiation of the Egypt-E.U. Partnership Agreement while
closely following the evolution and impacts of the E.U. agreements with Morocco and Tunisia
and its Customs Union with Turkey.

The GOE should continue to exert a leadership role in efforts to promote Inter-Arab
economic integration and a regional free trade arrangement. It should also renew its request for
observer status in the Arab Maghreb Union and aggressively pursue full membership thereafter.

2.2.4 Privatization

The GOE should accelerate the pace of its privatization program in all sectors of the
economy, aimed at attracting large amounts of private foreign capital, advanced
technology, and modern management and on cutting costs for the benefit of exporters
and consumers.  It should make clear that foreign investors are equally eligible with Egyptian
nationals in acquiring and operating state-owned enterprises.

2.2.5 Pro-Business Policies

Reforms such as investment incentives, trade liberalization, privatization, regulatory
reform, and non-discrimination—to be most successful in attracting FDI—should be applied
within a general economic policy commitment toward encouraging competition, deregulating the
economy, strengthening the private sector, removing all vestiges of a command economy,
and establishing an entrepreneurial, investment-driven, free market economy.

2.2.6 Investment/Export Promotion and Training

Egypt’s investment and export promotion efforts abroad should be reviewed and assessed
and proposals developed as to how to make these efforts more effective and results-oriented.

Egypt’s Foreign Commercial Representation sector should receive training and logistical
support to enhance its effectiveness in promoting Egyptian trade and investment.
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B. FDI-Specific Recommendations:
Enhancing the Climate for Foreign Direct Investment

2.2.7 Sectoral Restrictions

Remove all restrictions focused on private investment generally—and FDI
specifically—in industry sectors, except those directly related to production for or maintenance of
national security and defense.

2.2.8 National Treatment

National Treatment should be accorded to foreign investment without reservations,
exclusions, or discrimination.

Egypt’s ambiguous laws relating to the rights of foreigners to acquire and use land
incident to their commercial ventures should be clarified and FDI accorded enforceable guarantees
in that regard.

2.2.9 Rationalization of Investment-Related Laws

The multiple and often inconsistent laws and regulations that govern FDI approval/
establishment in Egypt should be rationalized by repealing all current laws affecting
FDI and enacting in their place laws that separately and specifically address the substantive
aspects of: (a) Corporate organization/Company formation (whether for domestic
or foreign investor purposes); (b) investment incentives (whether for domestic or FDI
purposes); and (c) establishment and operation of Free Trade Zones, e.g., there should be:

* A single corporation law that addresses only the forms of business organization, their
formation, legal requirements, powers, shareholder rights, and company registration and
licensing to conduct business.

* A single investment incentives law that addresses only the goals of
   sectoral or regional development or technology enhancement and the criteria for, extent,

and term of incentives; and

* A separate Free Trade Zones law that provides a comprehensive FTZ legal/regulatory
   customs regime integrated with Egypt’s basic Customs Code and procedures, but which

does not itself address incentives for investment therein.

2.2.10 Single Agency for Company Formation

Authorize a single GOE agency to regulate and oversee forms of business, and the
corporate organization/company formation process and procedures. Such agency should confine
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itself solely to company formation law and procedures and other corporation law concerns
(approval of Statutes/Articles of Incorporation, public notices of organization, registration, etc..)
and exercise no authority or responsibilities regarding approval of investment as such, the
feasibility of investment projects, or the award or regulation of incentives.

2.2.11 Single Agency for Investment Incentives

Authorize a single GOE agency to administer and regulate all investment incentives under
a single investment project/incentives approval/award process, utilizing a unified, uniform set of
screening procedures applicable to all incentive applicants.

2.2.12 One-Stop-Shop

The agencies described in subsections 2.2.10 and 2.2.11 hereof should be established as
subdivisions of the same ministry, which ministry should be delegated plenary authority to oversee
their activities.

That ministry should establish a One-Stop-Shop—in the Office of the Minister—
specifically to provide to prospective and current foreign investors:

* information, regarding FDI in Egypt;

* services to simplify and assist investors through the company formation and incentives
application process; and

* follow-up services to approved foreign investment projects to assist them to comply
with the laws, regulations, and procedures required for post incentives start-up
operations such as local site approvals, registration, chamber memberships, expatriate
visas and work permits, standards implementation and  the like.

The One-Stop-Shop should have the authority from the Minister to coordinate and
facilitate all aspects of company formation and incentive applications and sufficient backing from
the Council of Ministers to command the cooperation and assistance of all relevant agencies.

The One-Stop-Shop should aggregate in a single site officials of all ministries and agencies
relevant to the company formation/incentives approval process, who are authorized to  issue any
required permits, licenses, or approvals on-the-spot.

The one stop shop office should prepare and publish a simplified but accurate brochure
describing in detail the company formation and investment incentives/award processes, indicating
each step in such process, the authorities/agencies involved (with titles, addresses, and office
telephone/fax numbers), and the maximum processing time for each such step, all in a “roadmap”
form made available at the one-stop-shop, of the kind that appears in Appendix C.
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2.2.13 Expedited Processing

In order to expedite the processing of company formation and investment incentive
screening, both processes should be commenced at the same time and proceed
contemporaneously, rather than sequentially, subject to the  reservation that the due and timely
formation and establishment of the corporate entity shall be a condition to the realization of
incentives.

2.2.14 Follow-On Licenses, Approvals

The GOE should reduce to the bare necessary minimum (e.g., necessary for public health
and safety), monitor, and rigidly control, all requirements, national or local, for approvals,
licenses, E&O certificates and all other obstacles to the timely commencement of investment
project operations.

2.2.15 Reduction of Bureaucratic Discretion and Red Tape

The GOE should undertake an aggressive campaign to require clear criteria in FDI-related
laws and regulations; transparent procedures for their administration and implementation;
reduction of unnecessary red tape, simplification of  procedures; and reduction of  arbitrary and
officious intervention on the part of the bureaucracy.

2.2.16 Investment Incentives

The GOE should shift its focus away from income tax exemption incentives toward
providing prospective investors with a comprehensive, enforceable set of guarantees for or against
the following:

* National/Most Favored Nation Treatment.

* No limits on equity participation of foreign investors.

* No sectors closed to FDI (except for basic national security).

* Post-establishment performance requirements.

* Right to judicial review of administrative decisions and actions, and international      
arbitration of investment-related disputes with public authorities.

* Stable rates of income and other direct taxes.

* Free remittance of profits, repatriation of capital, and current account transfers, in  
foreign currency freely available at market rates.
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* Protection and Enforcement of project-related property rights (including industrial and
intellectual property).

2.2.17 Fiscal Incentives/Tax Regime

To the extent tax-related incentives are offered to attract potential foreign investors,
such incentives should be made available in the form of tax credits, deductions, and accelerated
depreciation of project-related capital assets, rather than income tax holidays or exemptions.

The GOE should terminate discriminatory income tax rate differences between “industrial”
and “commercial” business entities.

The proportional annual stamp tax on share capital should be abolished as
counterproductive to the concept of attracting and increasing investment.

2.2.18  Intellectual Property Rights

Egypt should adopt the draft Patent Law as soon as practical.  As enacted, the law should
provide protection for chemical products related to foods and pharmaceuticals.

Its Trademark and Industrial Design Laws should be amended to provide for publication
and public examination.

The GOE should adhere to the International Convention for the Protection of New
Varieties of Plants (UPOV).

2.3  Country Comparisons
 

The study authors have summarized their conclusions regarding comparative economic
indicators, business climates, and legal/regulatory regimes in Tables 1,2, and 3. Of course, the
importance attached to each issue of the FDI related business or legal/regulatory climate varies
greatly among foreign investors, with wide differences, for example, between a foreign oil
company versus a consumer goods manufacturer. For this reason, it was decided to concentrate
 on the broader issues that tend to affect all foreign investors and generally exclude sector specific
issues. The tables in this section show a comparison of important economic indicators and
rankings of  key business and legal/regulatory issues for Egypt and the other countries analyzed.
 

2.3.1   Economic Indicators
 
Table 1 sets forth in comparative form the major economic indicators normally considered

of significance by foreign investors in choosing where to make FDI.  The indicators are
considered as factual inputs for decision-making and, so, are not subjectively weighted.
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2.3.2   Business Climate

Ten issues of importance to foreign investors that, in the aggregate, make up the business
climate, were used in Table 2 for ranking Egypt in comparison to the other four countries
analyzed. The higher the score shown on each line in the table the higher the ranking.  Both an
unweighted and a weighted overall average of the ranking of all ten issues are shown.  Weights
and rankings are subjective assessments by the authors based on information collected from in-
country interviews with executives of foreign companies and from published sources.

2.3.3  Legal/Regulatory Regimes

Nine major areas of investor concern were analyzed and assessed in Table 3 on the basis
of results indicated in the country sections, in order to compare and rank the countries studied for
this report.  In addition to absolute scores in each area analyzed, the areas were weighted to
reflect the relative level of importance to potential foreign investors based on experience and
interviews.

2.3.4  International Rating Agency Country Rankings
 
International rating agencies evaluate the “country investment risks”, business

environment”, “economic freedom”, “openness”, “competitiveness” and sovereign credit risks of
most developed and developing countries.  Their country ratings/rankings, while often purely
subjective, are relied upon as standard inputs for investment location decisionmaking.  In Section
11 of this study, some 18 different country rating/ranking results are reported (see also Table 8)
for the comparison countries, together with some of their forecasts for economic growth and
business environment in the near future.

 
 For example, Euromoney ranks Egypt 77th out of 178 developed and developing countries
in terms of “country risk”, while the Economist Intelligence Unit ranks it 43rd out of 58
countries and the Triangle Index ranks it 30th out of 35 countries (but 19th out of 35 with
regard to “economic environment”).  The Frazier/Cato Institutes ranks Egypt 79th out of 102
countries in terms of “economic freedom”, while Independent Strategy ranks it 53rd out of 57
“emerging” countries in terms of “country success”.  In a 1996 World Bank study of
“openness”, Egypt ranked 108th out of 129 countries, while the UNDP Human Development
Report ranks Egypt 106th out of 174 countries in terms of “human development”.  In nearly all
of these “overall” rankings, Egypt lagged behind the comparison countries, although it
sometimes compared favorably to them in certain specific sectors of the ratings criteria.
Forecasts by the international rating agencies of likely economic growth in Egypt over the next
year suggest GNP growth of nearly four percent and GDP growth of five percent.
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Table 1: Economic Indicators

Issues Egypt Turkey Israel Morocco Tunisia

Infrastructure inefficient, high-cost, require
opening state monopolies to
provide investment/
management

Well-developed, except
electricity, expansions
offer foreign investment
opportunities

Well-developed, except
airports, expansions for
electricity, highways,
airport, rail, urban
transport.

Rail, road network
developed, Casablanca
port overburdened,
investment, with private
participation, for
electricity, rail,
telecommunications

Well-developed, except-cost
telecommunications, private investment to
participate in telecommunication, electricity,
road expansions.

Economic Growth GDP growth slowdown from
5%/yr 1980-90 to 1.6 %
1991-95 with low
investment and exports but
over 4% growth in 1996

GDP growth 5%/yr. since
1981, and 7% in 1996
with export growth and
investment 27%of GDP.

GDP growth 6%/yr.
Since 1990 from high
investment, exports,
immigration .

Moderate GDP growth,
depending on rainfall
affecting agriculture.

GDP growth 4.2%/yr. since 1987, sparked
by tourism and exports, held back by
agriculture.

Inflation Inflation slowed 21% in
1989/90 to 9.4% in 1994/95
to 7.2%  in 1996; tight
monetary, fiscal policies
restrained economic growth.

Inflation 74%/yr. In 1996
80% since 1988, 126%
after 1993, when
government emphasized
economic development
over financial restraints.

Inflation 18%/yr. 1986-
91, 11% since then,
fiscal, monetary
constraints.

Inflation 5%/yr. Since
1990, monetary policies
keep budget deficits
moderate.

Inflation from 9.5%/yr. In early 80’s to
average 5.8%yr. Since 1991, sound fiscal,
monetary management.

Devaluation After major devaluation,
exchange rate kept stable by
Central Bank, in nominal
terms against the U.S.$

Devaluation rate follows
inflation to keep exports
competitive.

Exchange rate stable in
1995-96, adjusted to
changes in trade-
weighted basket of
currencies.

Exchange rate stable after
9% devaluation in 1990,
adjusted to changes in
trade-weighted basket of
currencies, dominated by
French franc.

Basic rate fixed by Central Bank, daily rate
allowed to fluctuate (between par and 15%
premium to US$ since 1991).

Taxation Maximum 40% corporate
tax plus 2% excess profits
tax (no remittance tax); 32%
for manufacturing  or
exporting

Maximum corporate tax
of 44%, including surtax
and remittance tax.

36% corporate tax plus
25% dividend tax adds to
52% tax.

35% corporate tax plus
15% dividend tax adds to
44.75%.

35% corporate tax (10% on agriculture),
employer social security contribution 19% of
gross wages.

Tariffs Average tariff about 24%,
maximum 135%, but range
mostly 10%-55%.

0% - 35%, but up to
300% converted from
quotas agricultural in
ports

Up to 100% disguised as
“fees”

Max. basic tariff 35%,
tariff bands on agricultural
imports and replacement
of quotes/licenses up to
300% on CIF value

Tariff 10%-43% plus up to 30% temporary
tariff on some products.

Trade Liberalization Tariffs reduced, but remain
high, some non-tariff
barriers eliminated, but
customs show and arbitrary.

Tariff levels generally low
and import licensing
increasingly automatic.

Extensive non-tariff
barriers, artificial
inflating CIF value for
duty calculation, import
bans, violations of free
trade agreements.

Conversion of quotes,
licensing into high tariffs,
non-tariff barriers
reduced, customs
procedures simplified.

Duties still high due to conversion of quotas,
customs procedures streamlined.
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Table 1: Economic Indicators

Infrastructure - Egypt generally has an inefficient, high cost infrastructure compared to
the other four countries, except in electricity. Major investments are needed in modernizing,
upgrading, and expanding railways, roads, urban transport, airports, seaports, and
telecommunications.

Economic growth - Egypt’s rate of economic growth has slowed in recent years and been
the lowest of the five countries, while the other countries’ economic growth has kept steady or
accelerated. The determining factors for the level of growth have been the investment level and
the rate of growth of exports.

Inflation - Egypt has been successful, like Morocco and Tunisia, in reducing inflation to
moderate levels with the application of tight monetary and fiscal measures.

Devaluation - In recent years, Egypt has been as successful as the other countries in
maintaining a stable rate of exchange at least in nominal terms against the US$.  An exception is
Turkey, which chose a regime of frequent mini-devaluation to track its high rate of inflation in
order to maintain the competitiveness of its exports by keeping their costs of production stable in
dollar terms.

Taxation - Egypt is on the low end within a narrow range of corporate taxation among
the five countries, with Israel on the high side with 52%.

Tariffs - All five countries, including Egypt, continue protective policies with some very
high tariffs. Generally, developing countries with the most dynamic rate of economic and export
growth have reduced their maximum import tariffs below 20% and their average tariff level below
10%, while eliminating all non-tariff trade barriers.

Trade Liberalization - Although all five countries, including Egypt, have lowered their
trade barriers somewhat, many protective tariff and non-tariff trade restrictions still prevail.
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Table 2: Country Rankings:  Business Climate**

Weight
%

Issues Egypt Turkey Israel Morocco Tunisia

5 Political Stability 4 1 2 3 5

15 Pro-Business Policies 1 4 2 5 3

11 Regulations/Red Tape 1 5 3 2 4

12 National  Treatment 1 3 5 4 2

10 Investment Incentives 2 1 5 3 4

5 Taxation 2 3 1 4 5

15 Remittance Freedom 3 5 4 2 1

11 Exchange Rate Stability 5 1 2 4 3

8 Trade Liberalization 2 4 1 3 5

7 Market Size/Growth 3 5 4 2 1

Unweighted Average Score 2.4 3.2 2.9 3.2 3.3

100 Weighted Average Score 2.25 3.34 3.06 3.22 2.98
Ranking: 5 Best, 1Worst

* The weights assigned to the issues used, in the aggregate, to evaluate the comparative Business Climates (Table 2) and Legal/Regulatory Regimes (Table 3) of the five countries
assessed are based upon a carefully-considered consensus reached by the study authors, derived from their more than 25 years each experience with international investment
issues, as reflecting the principal concerns–and the relative importance of those concerns–of multinationals and other investors in foreign countries. While any specific investment
in any given country will have its own set of relative concerns given the particulars of market, sectoral, and country conditions, experience with companies investing abroad
suggests that the relative weights adopted by the authors for purposes of this study are appropriate and useful.
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Table 2: Ranking of Business Climate

Political stability - Tunisia is considered to have the best record and prospects. It had an orderly,
non-violent transition from the previous presidency, free from political violence and terrorism, with a highly
popular president, and has initiated steps toward a gradual transition toward a higher level of democratic
government. Egypt is viewed by foreign investors a close second after Tunisia with similar aspects of
political stability, affected only by occasional problems with extremist Islamic fundamentalists.  Morocco
is considered having a stable and popular government, but with some uncertainty about an eventual
succession. Israel and Turkey both suffer from unstable, multi-party coalitions and risks of terrorism and
potential insecurity.

Pro-Business Policies and Regulations/Red Tape - None of the countries have as yet moved far
in establishing a free market economy with an open door for trade and investment. All have lowered
somewhat trade barriers and corporate tax rates, abolished price and margin controls, introduced
investment incentives, but the liberalization of the economy remains incomplete, with the least progress
achieved with privatization, deregulation, and red tape. In these areas, Egypt has the poorest record. It has
hardly begun to privatize and the customs administration continues to display arbitrary, discriminatory
decisions, with no effective recourse to challenge in courts. Morocco has already greatly simplified customs
procedures, Tunisia has set up an efficient One Stop Shop for investors which can serve as a model for all
developing countries, and Turkey is increasingly liberalizing the business sector from bureaucratic controls
in order to become eligible for admittance into the EU in the future.

National Treatment - Israel provides the most complete national, non-discriminatory treatment of
foreign investors among the five countries.  Morocco has a good record, but foreign investors are not
permitted to own agricultural land and government procurement procedures are at times skewed toward
nationals in an arbitrary, non-transparent manner. Turkey generally does not discriminate against foreign
investors, but foreign mining companies have encountered interminable delays in obtaining the necessary
permits to start operations. Tunisia requires prior authorization for investments with majority foreign
equity participation to serve the domestic market and for such firms to remit profits abroad. Foreign
companies are now, reportedly, refused foreign exchange by the Central Bank for payment for imports if
they do not document why they could not purchase from local suppliers instead of importing.  Egypt
discriminates against or discourages foreign investors in a number of ways.  It bars foreign investment from
all commercial and most importing activities and allows foreign investment only in approved sectors, with
arbitrary powers to charge such sectors.  Egyptian-owned companies are given a 15% price preference in
public tender bids over foreign-owned companies. In Privatization, the scope for foreign investor
participation is limited by preferential equity sales to employees and to domestic investors through the local
stock exchange, then to Arab investors, and only thereafter to other foreign investors.  The companies Law
requires an initial 49% share offering to Egyptians and a majority of the Board of Directors must be
Egyptian nationals.

Investment Incentives - Israel offers the most generous foreign investment incentives, including a
government grant of up to 35% of the value of the initial investment to “approved enterprises” or generous
tax incentives. Tunisia offers 10-year corporate tax exemption and other incentives to companies that
export at least 80% of their production and all other new investments an tax exemption on reinvested
profits of up to 35% of taxable income plus other incentives. Morocco offers a 5-year corporate tax
exemption to exporting companies or those willing to locate in economically depressed areas. Turkey offers
new foreign investors guarantees of national treatment, no exclusion from any industrial sectors, up to
100% foreign equity ownership, and freedom to remit profits. Egypt offers qualifying foreign investors a 5-
year corporate tax holiday that may be extended by another five years and some other minor incentives.
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Taxation - Tunisia has the lowest and Israel the highest maximum corporate tax rate, with Egypt
near the high side of this range. Egypt’s maximum corporate tax rate of 40% is actually the highest of the
five countries, but the other four countries have a dividend withholding tax on profits distributed and/or
remitted abroad.

Remittance Freedom - In Turkey, foreign investors can freely remit their profits abroad without
prior authorization. In Morocco, foreign investors can freely remit profits and repatriate capital, provided
the initial foreign investment was registered with the Exchange Control Office. Israel permits authorized
banks to make available foreign exchange to companies for profit remittances, provided the original
investment was also made through an authorized bank. In Tunisia, freedom to remit profits and repatriate
capital is limited to companies with at least 66% foreign equity; others require prior government
authorization. In Egypt, profit remittances abroad are limited to the level of the company’s foreign
exchange bank balance. Capital can be repatriated also only up to the amount in the company’s foreign
currency bank balance and by applying the exchange rate prevailing when the original investment was
made.

Exchange Rate Stability - Egypt’s record since 1990 is the best, together with Morocco and
Tunisia, although the exchange rate of all three countries is now overvalued from  an economic perspective
and a growing handicap for the competitiveness of new export development. Turkey and Israel have
suffered from recurring exchange rate instability, tied to high rates of inflation.

Trade Liberalization - Tunisia and Morocco have dismantled major non-tariff trade barriers,
reduced tariff rates, and simplified customs procedures, but high levels of protection for agriculture prevail.
Turkey has lowered duty levels and made import licensing increasingly automatic. Israel maintains the most
extensive non-tariff barriers, including outright import prohibition, and artificial inflating of c.i.f. prices for
duty calculation in order to protect domestic producers. Egypt has reduced tariff levels, but many remain
high, designed to protect domestic sectors from competition by imports.

Market Size and Growth - Turkey has the largest market among the five countries and probably
the best growth potential. Israel’s market is large due to the high purchasing power of its population and
fast export growth, but prospects for long-term growth may become more limited. Egypt has a large
potential market but one that continues to be limited by low purchasing power and government policy
constraints affecting private investment and diversified export development.

Overall Ranking - The unweighted average ranking of all ten issues of the investment climate
places Morocco and Tunisia in the best position and Egypt in the worst.  But weighted ranking, that reflects
the relative importance of each issue for foreign investors, places Turkey in first place, followed by
Morocco and then Israel, with Egypt last. Egypt scores poorly in all categories for foreign investors, except
exchange rate stability and political stability.
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TABLE 3: COUNTRY RANKINGS: LEGAL/REGULATORY  REGIMES*

Weight
%

Legal/Regulatory Issues Egypt Turkey Israel Morocco Tunisia

15
Basic Property Rights
Protection Guarantees in Laws 7 7 6 7 4

15 Restrictions on Foreign Investors 6 9 8 7 6

10 FDI Admission/Approval Process 8 13 15 15 17

10 Treatment of Post-Adm. FDI 10 11 12 11 13

13 Investment Protection (Risks) 17 17 18 14 14

8 Taxation of FDI 8 8 4 5 7

12 Repatriation/Remittances 14 19 14 18 15

10 FDI Incentives Programs 9 10 17 13 17

7 Other Investor Concerns
(IPR, Labor, Commercial Legal Systems) 5 8 7 6 6
Absolute Totals

                                                  Weighted
Totals

84

953

102

            1149

101

               1133

96

              1080

99

                  1080

Ranking: High-Best, Low-Worst

*The weights assigned to the issues used, in the aggregate, to evaluate the comparative Business Climates (Table 2) and Legal/Regulatory Regimes (Table 3) of the five countries
assessed are based upon a carefully-considered consensus reached by the study authors, derived from their more than 25 years each experience with international investment issues,
as reflecting the principal concerns–and the relative importance of those concerns–of multinationals and other investors in foreign countries. While any specific investment in any
given country will have its own set of relative concerns given the particulars of market, sectoral, and country conditions, experience with companies investing abroad suggests that
the relative weights adopted by the authors for purposes of this study are appropriate and useful.
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Table 3:  COUNTRY COMPARISON RANKINGS - L/R REGIMES

Property Rights/Protection addresses the nature and level of Property Rights and
protection guarantees either within a host country’s legal framework (e.g. constitutional,
statutory, other provisions) or requirements or bilateral treaties or multilateral conventions.

Restrictions on Foreign Investors concerns the kinds of prohibitions or constraints that
affect the rights of foreigners to invest in a host country, e.g. Sectoral, geographical, or majority
or percentage restrictions on share ownership in locally-incorporated companies.

Admission/Approval Process relates to the nature and time factors involved in obstinacy.
The entry of FDI, e.g. the processes for its screening and admission and approval for the award of
incentives both in terms of (a) the complexity of the process, (b) the level of discretion exercised
by bureaucrats in processing admission/ approval, and (c) the time period involved in both
company formation and analysis of the investment in terms of feasibility and consistency with
incentive goals and requirements.

Investment Protection addresses the record of a host nation in terms of its expropriation,
nationalization, or other taking of foreign-owned property; the legal safeguards against
uncompensated services; foreigners’ rights to judicial review and/or local /or international
arbitrations; actual instances of uncompensated takings or pending property seizure claims; and
availability of investment insurance against expropriation, currency, or political risks.

Taxation of FDI investigates the basic corporate and effective rates of taxation, other
taxes that impose costs on foreign investors, applicability of international tax treaties, and the
rules and practices related to tax assessment collection, and reporting procedures.

Repatriation/Remittances relates to the overall freedom of foreign investors to repatriate
capital and/or remit profits in foreign currency and to meet international current account or debt
payments, and the nature and security of rules and restrictions imposed thereon.

FDI Incentive Programs addresses the nature of fiscal and financial incentives offered by
the host country to attract foreign investment, their administration in terms of pre-conditions, and
post-admission performance requirements, monitoring and enforcement, as well as special
incentive requires such as operation of free trade zones (FTZs).

Other Investor concerns is concerned with special areas of investor concern not
described above such as protection of intellectual property rights, anti-monopoly/competition
laws, labor laws and relations, and the adequacy of the overall commercial legal regime in terms
of  enforcement of contracts and facilitating modern commercial and financial transactions.
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3.0  Foreign Direct Investment: Basic Concepts

A more detailed treatment of the concepts and motivations underlying FDI may be found
in Appendix A.  Basically, whether originating domestically or from abroad, investment is divided
into two major concepts: “direct investment” and “portfolio investment”.  “Direct” investment
describes an investment made to acquire and generally to manage a long-term interest in a target
entity.  When the entity is located in one country and the investor in another, the investment is
referred to as “foreign direct investment.”  FDI is generally defined as ownership of 10 percent or
more of the shares or voting power of an incorporated entity.  Both the International Monetary
Fund (IMF) and the Organization for Economic Cooperation and Development (OECD) chose
the 10 percent threshold as indicative of an ability effectively to influence, if not control, the
management of the enterprise, a reporting practice adhered to in most nations’ accounting for
international investment.  Ownership of less than 10 percent of an entity is referred to as
“portfolio” investment, since it generally implies an essentially passive often speculative, short-
term interest only in the earnings potential of stock held in the firm.

Direct investment may be made through: (1) receipt of shares in exchange for capital
(whether cash funds or in-kind assets); (2) reinvestment of earnings; or (3) certain non-arms’-
length financial transactions between affiliated firms.

The legal context or framework within which FDI is admitted and regulated in a country is
known as the “FDI Regime” and includes the whole array of constitutional provisions, laws,
regulations, policies, and practices that, in the aggregate, establish and define the rights and
obligations of both the foreign investor and the host notion.  This FDI regime may be
supplemented by certain international conventions or treaties that confer special rights or impose
special requirements on signatory countries that may expand, reduce, or otherwise vary the rights
and obligations of foreign investors and the State established in its FDI regime.  Additionally there
nearly always exists a broad spectrum of laws, regulations, polices, or practices in a country that
are not FDI-specific but nonetheless affect FDI and foreign investors, known as “collateral
regulation.”

Whether incorporated into investment codes or less formalized FDI regimes, the
underlying scheme for FDI nearly always addresses four basic issue areas of investor concern: (1)
admission, (2) treatment, (3) expropriation, and (4) dispute resolution.  “Admission” (or
“Establishment”) refers to the legal process through which FDI is legitimized within a nation’s
sovereignty.  “Treatment” refers to the manner in which FDI is received and treated within a
country, e.g. the “standards” of treatment accorded foreign investors and their investments,
generally an issue of “National Treatment”, which implies that foreign investors will be accorded
treatment similar to that accorded a host country’s domestic investors.  A particular area of
concern for investors under the rubric of “Treatment”, is the freedom extended or withheld to
transfer to the investor’s home country (“repatriate”) capital and profits from the investment.
“Expropriation” refers to the formal (by law) or informal taking of an investor’s property and the
investor’s legal rights to judicial review or arbitration and compensation.
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There are two principal types of FDI regimes:  “Open” investment regimes and
“Authorization” or “Approval” regimes.  “Open” investment regimes contain no special
restrictions on entity or special constraints beyond internationally-accepted public order
considerations.  “Authorization” regimes require all or much FDI to undergo screening and obtain
specific approval/authorization for entry of the investment.

FDI generally occurs as a result of either market offense or market defense strategies,
reflecting the international commercial maxim that “investment follows trade and trade follows
investment.”  Motivations for FDI involve market considerations, its size in terms of potential
sales and profits; and the comparative advantages of the target country in terms of resources and
competitiveness in sectors of concern to the investor.  General incentives that might attract
foreign investors include: a stable, sound, growing economy; progress in macroeconomic reforms
and restructuring; freedom from foreign exchange restrictions and of capital repatriation/protects
remission; open, accessible local and regional markets; and a facilitating, fair, transparent, and
predictable legal and regulatory regime with adequate property rights protection.

Unfortunately, nations sometimes use artificial incentives to cover up or offset serious
disincentives to FDI.  Disincentives may include: performance requirements; political instability;
sectoral or geographical restrictions on FDI; a generally unfavorable business and investment
climate; government resistance to macroeconomic reforms and restructuring; serious inflation;
volatile foreign exchange rates; excessive restrictions on capital and profits repatriation/emission;
poor public sector services; export taxes or controls; public or private sector monopolies; highly
prejudicial labor/management regime; or a restrictive, repressive legal/regulatory regime and/or
excessive bureaucratic intervention or widespread corruption.

Governments make available a broad spectrum of positive incentives to induce FDI in their
countries generally or in specifically-targeted sectoral or geographical areas.  Fiscal incentives are
frequently employed including income tax holidays or exemptions and exemptions from sales or
stamp taxes, import duties, or the availability of “off-shore” operations in free zones.  Financial
incentives offered may include direct government loans or loan guarantees, export financing or
debt/equity conversion possibilities.

But the primary goal of any investor is to realize the highest possible return at the lowest
necessary risk.  Thus, any serious investor will consider all reasonable alternatives for greater or
equal return and minimize risks before deciding whether and where to invest.  The nations that
capture such investment are those whose economic and legal/regulatory regimes most nearly
reflect modern global standards for the treatment of foreign investment and meet investors’
reasonable expectations for profitable investments.
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4.0  EGYPT: THE BUSINESS CLIMATE FOR FDI

4.1  The Business Climate

4.1.1  Market Potential

Egypt’s market potential is substantial, smaller only than that of Turkey among the five
countries included in this analysis. With a total population of 62 million and a net population
growth of 2% per year, the potential consumer market is expanding by about 1.3 million people
per year. But the real size of the market for most products is, of course, substantially smaller.
Total GDP measured in current dollars was about $62 billion in 1995, but on a per capita basis
only  $1050.  Egypt’s per capita GDP is the lowest of the five countries analyzed in this Report,
and well below those of Israel, Tunisia, and Turkey.  Although the economy has expanded,
average real wages have declined almost steadily since the mid-1980’s. In 1991, 75-80% of family
incomes were at or below $50 per month, according to the World Bank’s Trends in Developing
Economies of 1993. A large labor pool (with unemployment roughly 10% of the work force, but
under-employment much larger) and low wage levels, however, provide some incentive for
investments in labor-intensive activities if within a favorable policy framework.

4.1.2  Resource Endowment

Egypt has moderate amounts of petroleum and natural gas reserves, which are important
sources of foreign exchange income and foreign investment. Phosphate and other mineral
resources are relatively minor, compared to those in other mining countries. Beaches and large
banks of coral reef in the Red Sea constitute an important tourism potential that is being
developed. Agricultural land is limited by scarcity of rainfall to the delta and to the banks of the
Nile river and adjacent irrigation projects.

4.1.3  Infrastructure

Egypt’s infrastructure is moderately well developed, but its operation is generally
inefficient and high cost, dominated by state monopolies. Large future investments will be
required for modernizing, upgrading, and expanding telecommunications, electricity, ports,
airports, and roads and the government may invite private sector participation in a variety of ways
– through concessions and management contracts, privatizations, and new investments on a build-
operate-transfer or build-own-operate basis. But the government so far has not aggressively
promoted private investments in infrastructure.

4.2 Foreign Direct Investment

In Egypt, annual inflows of direct foreign investment ranged between $160 million and
$370 million during 1982-91, with a tendency to decline. By 1989, US companies had $1.8 billion
invested in Egypt, mostly in the petroleum sector, but by mid-1994, this total had declined to $1.5
billion. By mid-1990, a total of 264 firms had invested $1.8 billion in free trade zones in Egypt,
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according to GATT’s Trade Policy Review of Egypt in 1992, published in 1993. Total
accumulated direct foreign investment in Egypt was about $11 billion in 1995, half of it from Arab
countries. US investors in Egypt include Esso, Mobil, Arco, Coca Cola, Proctor & Gamble,
American Express, Citibank, Gillette, and Johnson & Johnson. There are 18 foreign banks with
branches operating in Egypt.

In the petroleum sector, foreign companies invested $230 million in fiscal year 1995/96 for
oil and gas exploration and development. Egypt signed 11 new exploration agreements in 1995,
committing foreign companies to spend $320 million in future oil and gas exploration, and in 1996
another 13 contracts for new investments of $294 million. An agreement was signed by Amoco,
Egypt’s General Petroleum Company, and Turkey’s Botas Pipeline Corporation to set up a $4
billion investment for exporting 10 billion cubic meters of liquefied natural gas per year from
Egypt to Turkey starting in year 2000 as feedstock for new thermal power plants.

4.3 Government Economic Policies/Reforms

4.3.1  Government Economic Policy Reforms

The government started a comprehensive economic reform program in 1991 designed to
reverse declining foreign exchange reserves, accelerating inflation, stagnant exports, pressures on
the exchange rate, rising unemployment, and a slowdown in economic growth. The government’s
stabilization and reform program, supported by the IMF with a stand-by loan agreement, has been
continuing at a consistent but slow pace.

The Egyptian Government’s emphasis on a tight monetary policy has proven highly
successful in reducing the budget deficit and with it the rate of inflation and in stabilizing the
nominal exchange rate. Low inflation coupled with a balance of payments surplus and expanding
exchange reserves enabled the Government to reduce exchange controls, lower import tariffs,
eliminate some non-tariff import barriers, and maintain a stable exchange rate. While financial
stability has been achieved, the government failed to rid the economy of excessive bureaucratic
controls and to establish a competitive free market economy by opening it to dynamic trade and
investment expansion and stimulating competition. The result has been a relatively low rate of
economic growth, stagnant or declining per capita real income levels, high unemployment and
poverty, low levels of public and private investment, and failure to develop non-oil exports.
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Table 4 - Structure of Egypt’s Economy

Egypt’s lagging economic development efforts can be summarized by the following data:

Structure of the Economy Average Annual % Change

  (% of Total)  1980    1994       1980-90   1990-94

  Agriculture     18        20       1.5       1.8

  Industry          37        21       2.6       0.1

  Services          45        59       7.5       1.2

  Exports (goods and services)       6.1      -1.5

  Gross Domestic Investment  2.7      -2.7

  Gross Domestic Product (GDP)  5.0       1.1

Source: World Bank, World Development Report 1996, quoted in Business Monitor

International, Egypt 1996-1998.

Under prodding from the IMF and other creditor sources, the Government  initiated
further reforms geared to achieve a faster rate of economic development, with the national and
foreign private sector playing a larger, more dynamic role. The GOE would like to raise saving
and investment levels from currently 17% of GDP to 23-25% of GDP and to increase the labor
and capital efficiency in order to accelerate annual GDP growth from the 3.2% level of 1995.
Private investment, according to the World Bank, has been less than 10% of GDP and foreign
direct investment has averaged only $670 million per year, or little more than one percent of
GDP in the last five years. (By contrast, Chile, with a population of a little over 10 million, has
attracted around $4.5 billion foreign investment annually, helping to achieve 6% to 10% GDP
growth per year.)  The major elements of the Government’s structural reform plan are
privatization, reduction of trade barriers, reform of the banking sector, and deregulation. More
rhetoric than action and results have been evident thus far. Tax reform, particularly of the income
tax system, is also planned, because rates are high, the taxpayer base is small, exemptions are
widespread, and compliance minimal.  The top marginal corporate tax rate was lowered in 1993
from 65% to 48% and then to 40% plus 2% excess profits tax. Manufacturing or exporting
companies pay 32% after expiration of tax incentives.

But it is still not clear how far the Egyptian Government aims to go in shifting its emphasis
from a closed to an open economy, that is, from protection against imports to export promotion
and from impediments to an open door for foreign investment. Vigorous implementation of
reforms would attract more foreign direct investment and technology, lower the cost of imports,
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stimulate investment levels and employment, improve the efficiency and competitiveness of the
economy and accelerate economic growth. The IMF has endorsed the Government’s reform
plans, but has conditioned its support on fulfillment of specific reforms.

4.3.2  Effectiveness of Government Economic Policies

The government thus far has achieved only partial success with its economic reform
program  -- financial stability, but not adequate rates of economic or export development –
because it has not gone far enough, fast enough, in implementing economic reforms. Success in
establishing and maintaining financial stability has yet to be followed by effectively stimulating
dynamic export-led economic growth. The government’s economic reform efforts have not
followed the success of developing countries in East Asia and Latin America in targeting policies
specifically to achieve FDI-intensive, export-led economic development. Two major factors
underlie its problems in developing diversified exports:

•  Egypt’s policy makers have not yet fully abandoned their past orientation toward a
centrally government-controlled command economy, primarily, it appears because they are not
convinced that a free market economy is in the best national interest. But, when other nations
are progressing forward, Egypt must also, because to stand still in a rapidly changing world is
to fall backward.  Egypt, will increasingly lose out in the global competition for the world’s
export markets and capital sources against those countries that are advancing more rapidly
with trade and investment liberalization and perfecting their competitive free market economy.
 

•  Egypt’s relatively large sources of foreign exchange income from petroleum exports,
Suez Canal tolls, tourism, workers’ remittances, foreign aid grants, and short-term private
capital inflows have enabled the country to afford to neglect development of diversified
exports. Virtually all of these foreign exchange sources, however, have declined or stagnated
in recent years and they cannot always be relied upon to finance the faster growing imports
needed to support adequate economic growth.

The Egyptian economy remains dominated by a rigid form of monetarism and inefficient,
extensive state capitalism.  Private sector development is hampered by restrictive regulations and
bureaucratic procedures that essentially serve the interests of the public sector.  More wide
ranging reforms are needed in Egypt to further liberalize foreign trade, reduce excessive red tape
and regulations that hamper private investment, extend privatization to the major state companies
in strategic infrastructure sectors - all of which, supported by increased FDI, would significantly
improve the competitiveness of the Egyptian economy and contribute to achieving export-led
economic growth.

Import barriers and non-tariff trade barriers still protect domestic industries by preventing
competition from imports. Protection against imports perpetuates inefficiency because it does not
force domestic companies to become globally competitive. High import barriers encourage an
anti-export bias in the Egyptian economy, because they make it more profitable to supply the
domestic market rather than entering competition abroad. High import barriers also raise the cost
of production for potential export industries and thus prevent the development of new, non-
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traditional exports. The failure to open the domestic market to competition from imports has
greatly contributed to the decline of exports in real terms and to Egypt being one of the countries
with the lowest per capita exports in the world.

4.3.3  Relationship with International Financial and Trade Institutions

The International Monetary Fund (IMF) recently endorsed Egypt’s economic reform
programs by agreeing to a 2-year, $400 million stand-by loan. IMF staff will monitor every three
months progress in achieving reform targets, particularly relating to reduction of the public sector
budget deficit. The IMF also supported Egypt’s successful campaign for a substantial write-off of
its external debt.

After a long, virtual absence from Egypt, the International Finance Corporation (IFC), a
subsidiary of the World Bank, is now actively assisting the promotion of foreign investment in
Egypt. The IFC now publishes daily the Egypt Index, an index of Egyptian stock market
quotations, reflecting the interest of foreign portfolio investors and the growth of the Egyptian
stock market. The IFC has helped establish and bought shares in the first Egypt Equity Fund. It
is participating in several private investment projects via equity and loans, including the first
private electric power plant. The IFC expects to expand further its activities in promoting private
investment in Egypt as the Government’s privatization program progresses, particularly in
infrastructure sectors.

 
4.3.4  Government Trade Policies

 Egypt’s average tariff rate, according to the World Bank and UNCTAD, declined only
slightly, from 31% in 1988 to 24% to 28% at present. The maximum tariff rate on imports was
reduced from 160% in 1989 to 80% in 1993 to 70% and now to 55%, except for rates on imports
of large cars which were reduced in October, 1996 from 160% to 135%. Tariff rates in lower
categories were also reduced, but the tariff structure remains highly protective. The Government
has lagged in fulfilling its commitment to GATT/WTO to further reduce the maximum tariff level
to 50% by 1995. To partly offset tariff reductions, the Government maintains an import service
fee of 3% on imports with duties up to 30% and 6% on imports with duties exceeding 30%.
Despite an agreement with the World Bank to reduce this import service fee by 1994, the
Government has not done so.

There is also a sales tax of 5% to 25% on the c.i.f. value of imports. Import licenses have
been abolished. In order to engage in foreign trade, however, exporters or importers must be
Egyptians or foreign companies authorized under Law 230 of 1989, the Investment Incentives
Law. Importation for resale in the domestic market can only by done by an Egyptian company.

Customs procedures are cumbersome and arbitrary.  Customs officials need not explain or
justify their decisions and there is little opportunity for formal review of their decisions. A
common practice of under-invoicing to minimize duties, which are assessed on the c.i.f. value, is
being counteracted by the customs authorities by applying the so-called “Egyptian selling price.”
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The price of an imported product that appears on the accompanying invoice when the product
was first imported is used as the minimum price for calculating duty on all subsequent shipments.

Quality control inspection prior to admittance is required for 126 listed items, including
food stuffs, construction products, appliances, electronic products, spare parts, and various
consumer products. Although authorities insist that the same inspection standards are applied to
equivalent domestic items, importers claim that testing procedures are more strictly applied to
imports, often with faulty equipment, and judgments concerning import quality by customs
officials are often arbitrary and discriminatory. Standards are not always clearly defined or even
published, and long delays in carrying out inspections add to the frustration faced by importers
and investors.

  
  Recent studies suggest an impact of trade on income per capita. Estimates imply that
increasing the share of both exports and imports in GDP by a single percentage point raises
income per person by 2 percent or more.  Moreover, while  trade policy does not usually figure
among the common characteristics of a liberal FDI regime, the ability to import and export freely
is an essential requirement for effective participation in intra-firm trade, one of the basic
motivations for FDI in a globalizing, world economy. The relatively open trade regimes of a
number of the smaller Asian economies encouraged export-oriented FDI based upon access to
natural resources and cheap labor, but, the development of markets and the regionalization of
sales to third country markets required for globalization is effectively frustrated by import-
substitution based tariff and non-tariff barriers. Although Egypt has made noticeable progress in
the reduction of its tariffs in compliance with international agreements, its tariffs and non-tariff
barriers still operate to constrain significant FDI.

4.3.6  Opening to Foreign Investment

Prior to the revolution of 1952, most foreign investment in Egypt was concerned with
operation of the Suez Canal and the financing, production, and export of cotton, although there
were limitations on the proportion of capital in a joint stock company that could be owned by
foreigners.  At the commencement of the Revolution, Egypt’s economic system was essentially
one of private enterprise with little State involvement. Within 12 years, it had become a
centralized, planned economy with government ownership of most of the means of production. In
January, 1957, all foreign banks and insurance companies, and all branches of foreign trading
companies were required to:  (a) become Egyptian joint stock companies with at least 51 percent
of their capital owned  by Egyptians and  (b) have a majority of Egyptians on their Board of
Directors. In 1961, a series of laws known as the “Socialist Laws” was enacted, which
nationalized all non-public sector banks and insurance companies and fifty of the largest
companies remaining in the private sector, while in 83 other companies the State assumed 50
percent ownership. The then GOE took control of most of the large and medium-sized firms
engaged in commerce and industry.

In 1974, however, a new policy of opening up the economy occurred, the so-called
“Infitah” or “Open-Door” program. Law No. 43 of 1974 was enacted, the immediate predecessor
to Egypt’s current Investment Law (Law 230 of 1989), specifically focused on the encouragement
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of foreign investment. The law was vague in its description of acceptable investment projects,
continued tight controls on foreign exchange and repatriation/remittance of foreign currency, and
was oriented predominantly toward investment in export industries, while still limiting investment
opportunities in the then growing domestic market. Law 43 was  amended in 1977 to liberalize its
exchange control provisions, better describe acceptable sectors for FDI, and better organize the
set of incentives designed to attract FDI.

In 1989, Law 230/1989 was enacted to respond to investor needs for flexibility in
transferring profits, to remove the limits on foreign investment in qualifying projects, to permit
foreign ownership of project-related real estate, to clarify and expand investment incentives, and,
in general, to reduce discrimination against foreign investors.
Egypt’s current legal and regulatory regime for FDI is described in detail in Section 5 of this
report.

4.3.7  Areas of Discrimination and Exclusion

Despite the expressed desire of the Government to attract foreign investment and to offer
it national treatment, discrimination and exclusion appear to continue in many forms. Most major,
basic sectors of industry, particularly in infrastructure, remain state monopolies and closed to all
private investors. Foreign companies are barred from most domestic commercial activities and
from importing to supply the domestic market. While Privatization Guidelines purport to accord
foreign investors national treatment, statements by public officials indicate a preference for
Egyptians, followed by Arab investors from other countries, and only thereafter foreign investors.
The Government still prefers to retain these public companies and try to make them more efficient
and competitive. In some cases, it is ready to enlist help from experienced foreign companies
through management contracts. But it prefers to offer minority shares for privatization through
the stock market and to state employees in order to both to achieve widespread ownership of
shares and to retain effective management control over companies it considers of strategic
importance for the economy or for the military.

Currently, most foreign investors potentially interested in Egypt feel constrained and
discouraged by the dominant role in the economy of an arbitrary and inefficient public sector,
excessive red tape in a cumbersome investment and import approval process, complicated
regulatory procedures, and a generally non-transparent, dilatory administration of laws and
regulations affecting investments and operations of private companies. Problems and
administrative delays arise in some areas, such as importing and port services, because several
ministries and government entities have overlapping regulatory jurisdiction. Health and safety
regulations are often unevenly applied. Unloading of vessels is routinely delayed for many hours
by lengthy inspections and by testing for radiation of all vessels, even those from countries with
no known exposure to radiation.

Although financial remittances have been ostensibly freed from restrictions, control is still
exercised by the requirement to register all financial remittances with GAFI. Profits can be
remitted abroad, provided “the amount remitted does not exceed the balance of the project’s
foreign currency account.” Upon liquidation of a foreign-owned business, all invested capital can
be repatriated in one installment, provided the company’s foreign currency bank account is
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sufficient to cover the amount; otherwise, the transfer has to be made in five equal annual
installments. The transfer must be done at the exchange rate prevailing when the original
investment was made.

There have been several disputes between US companies and GOE agencies over contract
cancellation and takeovers. Government agencies consistently refuse to submit to arbitration even
when the requirement to arbitrate a dispute is specified in the contract.

4.4 Macroeconomic Trends

4.4.1  GDP Growth

During the period 1974-85, Egypt’s GDP growth averaged 8.5% per year. This impressive
macro-economic performance was stimulated by large-scale economic aid, substantial investments
and revenue from growing petroleum exports, remittances by Egyptian workers abroad, and
income from the tourist sector and from Suez Canal tolls.  Egypt’s GDP growth rate slowed
substantially to an average 2.5% per year after the mid-1980’s and only to 1.4% annually during
1989-94 according to the World Bank, under the combined impact of import restrictions and
lower investment levels resulting from the effects of large debt service payments, import
substitution policies, budget deficits, an overvalued exchange rate, and protectionist policies. The
IMF records real annual GDP growth of 2.1% in FY 1990/91, 0.3% in 1991/92, 0.5% in 1992/93,
2.9% in 1993/94, and 3.2% in 1994/95. For FY 1995/96, GDP growth is estimated at 4.2% by
the IMF. While macro-economic performance visibly improved  during certain periods in the past,
microeconomic activities and job creation have consistently lagged and social conditions are
perceived to have seriously deteriorated.

4.4.2  Sectoral GDP

Agriculture accounts for 17% of GDP and 36% of total employment. Rice, corn, wheat,
cotton, vegetable, fruit, and other agricultural production grew by 2.5% in 1994. Export
restrictions on some of these products were removed only recently. Industry contributed 33% to
GDP in FY 1994/95. The share of private investment in the total of the industrial sector was
nearly 60%. The oil and gas component within the industrial sector contributed about 10% to the
GDP in FY 1993/94 and 52% of total export earnings. Oil production approached 900,000 barrels
per day (22.7 million tons) and natural gas production 9.2 million tons oil equivalent. The
Government approved the first private investment in an oil refinery in 1994 near the SUMED
export terminal for a 2-stage total of  $950 million.

Egypt’s service sector is dominated by tourism and the Suez Canal activities. The tourist
industry in Egypt has created more jobs than any other sector – more than one million directly and
an estimated nearly five million indirectly by 1992.
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4.4.3  Inflationary Trends

In Egypt, the rate of inflation was reduced from 21% in FY 1989/90 to 11% in 1992/93,
9% in 1993/94 and 9.4% in 1994/95. After declining further to 6.9%, some inflationary pressures
appeared and the annualized rate of inflation reached 8.3% by mid-year 1996. This means that
nominal rates of interest are unlikely to be reduced further and monetary policies will continue
tight in the near term. Successful management of monetary policies and fiscal restraint have
steadily reduced the government budget deficit from a high 20% of GDP in 1986 and 17% in FY
1990-91 to 3.5% in FY 1992/93, to 2.1% in FY 1993/94, to 1.3% in both FY 1994/95 and
1995/96. The Government aims to reduce the government budget deficit further to only 1.1% of
GDP in order to lower the inflation rate further and ensure continued stability of the exchange
rate.

4.4.4  Foreign Trade Trends

Egypt continues to register large trade deficits with no improvements in sight. Non-
petroleum exports, at an estimated $1.7 billion for 1996, are low for the size of the economy.
Total exports were $3.6 billion in FY 1991/92, $3.4 billion in FY 1992/93 $3.3 billion in FY
1993/94 and $5.0 billion in FY 1994/95, but declined to an estimated $4.6 billion in FY 1995/96.
Both imports and exports have remained virtually stagnant in recent years, reflecting a lack of
dynamism in the economy. Imports were slightly over $10 billion in each of the fiscal years prior
to 1994/95. In that year imports rose to $12.8 billion and further to $13.7 billion in FY 1995/96.
The annual trade deficit during the past four years has been above $7 billion, that is, generally
twice as large as total export earnings.

Egypt’s non-oil export development continues to be impeded by a combination of
factors:

• inappropriate government policies, including high levels of protection against
imports, which discourage competitiveness and encourage an entrenched anti-export
bias within the private sector by making it more attractive to supply the domestic
market;

• low capital and labor productivity and high costs of production, public services, and
transportation, partly resulting from bureaucratic impediments, restrictive labor
regulations, and the operations of inefficient state monopolies;

• an economically overvalued, artificially protected exchange rate, which steadily
raises the cost of production in dollar terms for potential exporters as long as
Egypt’s domestic inflation rate is higher than that of its major trade partners;

• failure to attract foreign investors with global market outlets and access to low cost
capital sources and to advanced technology; and

• • absence of an aggressive, effective foreign investment and export promotion
campaign by promotion offices and well-trained commercial officers at Egyptian
embassies abroad.
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4.4.5  Trade Patterns and Trade Treaties

Egypt’s major trade partners are the US, Italy, Germany, France, and the UK, all of which
run substantial trade surpluses with Egypt. The major imports of Egypt are wheat, vehicles and
parts, chemicals, and corn. Its major exports are crude oil and products, cotton yarn, raw cotton,
and clothing.

Egypt concluded in 1992 a bilateral investment treaty with the US *and an investment
guarantee agreement with OPIC: A trade agreement reached in 1977 with the EU gives Egyptian
industrial exports free entry into the European market. Some minor Egyptian exports enjoy GSP
status in the US and the EU. Egypt is a member of the dormant Arab Common Market. An trade
agreement with Israel signed in 1980 is not currently operative.

4.4.6  Balance of Payments Trends

Egypt’s large trade deficit is normally converted into a current account surplus by large
foreign exchange inflows from tourism, Suez Canal tolls, workers’ remittances, and US and other
foreign grants. The balance of payments surplus is even larger due to the net inflow of foreign
direct investment and foreign loans and the effect of the recent write-offs of part of the external
debt.

Egypt’s gold and foreign exchange reserves have expanded every year since 1982 from a
low of only $700 million to $5.3 billion in 1991 to nearly $19 billion in 1996, now covering an
ample 18 months of imports. The growth of reserves was the result of increasing loans, grants,
and other capital inflows, workers’ remittances, and restrictions on imports. Reserves are
adequate to overcome any short-term imbalance, but not a fundamental disequilibrium in the
balance of payments.

The current account surplus declined from $3.7 billion in FY 1991/92 to only $0.2 billion
in FY 1993/94, due mostly to a decline in annual workers’ remittances from $5.5 billion to $3.2
billion and a decline in foreign grants from $1.4 billion to $0.8 billion. In FY 1994/95 increased
income from tourism was the major factor in the improvement of the current account surplus to
$1.6 billion. In FY 1995/96 the current account surplus virtually vanished again to a mere $0.2
billion, due to a further surge in imports and drop in exports and in workers’ remittances. The
trade deficit widened substantially to the equivalent of 14% of GDP.

In the foreseeable future, it can be expected that receipts from tourism will continue to
increase, but foreign aid levels and income from workers’ remittances, Suez Canal tolls, and oil
exports are likely to stagnate or decrease. Economic growth of 4% per year rather than 2% will
require faster import growth, which these other elements in the balance of payments will no
longer fully offset.

* See Table 7 - “Egypt’s International and Bilateral Investment Treaties” for its network of   investment
agreements.
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4.4.7  Foreign Exchange Regime
 

 After a major devaluation, the nominal pound/dollar exchange rate has been kept virtually
unchanged since 1991 by interventions of the Central Bank, surpluses in the balance of payments,
and Egypt’s success in steadily reducing the rate of inflation and liberalizing interest rates.  It is
protected by the high tariff rates and non-tariff barriers to imports described above.

 
4.4.8  External Government Debt

 Unable to meet its external debt service obligations in a timely manner due to the failure
to develop dynamic export growth, the government of Egypt requested and was granted
substantial external debt write-offs, mostly from international financial institutions, including the
IMF and $4.2 billion from the Central Banks of the Paris Club creditor countries. Egypt’s external
debt shrank from $51 billion in 1989 to $38 billion in 1991 but then remained unchanged at $42
billion during 1992 till 1994 until mostly write-offs reduced it to less than $30 billion currently.
Even after these substantial debt write-offs, Egypt’s external debt service is still a substantial
burden and the largest among Arab nations,  absorbing half of total foreign exchange earnings
from goods exports.
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5.0 EGYPT’S  FDI CLIMATE:
 LEGAL/REGULATORY REGIME

5.1 Rule of Law/Legal Structure

Egypt’s legal regime and structure are founded in a mixture of jurisprudential influences
carried over from the different constitutional systems of the old Ottoman Empire (ending in
1914), the British protectorate (1914-1922); the monarchy (1922-1953) (during which it was
significantly influenced by European codes of law, particularly the French codes); and the period
of Socialist law with its centrally-planned, command economy, out of which it is only now
evolving slowly into an entrepreneurially-oriented, private investment-driven, free market
economy. It’s current legal system reflects all of the above-described legal traditions, plus the
increasing influence of Islamic Law, the Sharia.

5.1.1  Basic Legal Structure

The recent constitutional history of Egypt involves a number of constitutions (1923, 1953
1956, 1964), each reflecting currents of  jurisprudence predominant at the time of its adoption.
The current constitution of Egypt is the Constitution of September 11, 1971, as revised in May,
1980. Article 1 of the Constitution proclaims that “The Arab Republic of Egypt is a socialist
democratic state based on the alliance of the working forces of the people.” Article 2, as amended
1980, states that the Sharia is “the principal source of legislation” - previously it was
characterized only as a major source.

5.1.2  Rule of Law

The Constitution requires respect for the Rule of Law. Article 64 proclaims that the
“sovereignty of the law is the basis of state rule”, while Article 65 provides that the
“independence and immunity of the judiciary are two basic guarantees safeguarding rights and
liberties.” Egypt’s legal system, however, appears dated in terms of the areas of law and
jurisprudence that impact on FDI. Its Commercial Code dates back to 1883, its Civil Code to
1948, the Code of Civil and Commercial Procedure to 1968, and its Maritime Code to 1883.
Appendix B provides an itemization of Egypt’s Basic Laws affecting Business and Investment - as
of early 1997.

5.1.3  Property Rights Protection

 Notwithstanding that the Constitution proclaims Egypt as a “socialist” state, it contains
provisions contemplating and safeguarding the right to private ownership of property and against
uncompensated expropriation. For instance, Article 29 provides for three kinds of property
ownership: public, cooperative, and private. Article 34 provides that:

Private ownership shall be safeguarded and may not be placed under
sequestration except in cases defined by law and in accordance with a
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court decision. It may not be expropriated except for the public interest
and against fair compensation as defined by the law. . .

Article 35 provides that “Nationalization shall not be allowed except for considerations of
public interest and pursuant to legislation and against compensation.” Article 36 of the
Constitution provides: “General confiscation of funds shall be prohibited. Private confiscation will
not be allowed except pursuant to a court decision.”

A couple of articles in Egypt’s Constitution, however, when read in tandem, appear to
dilute its assurances on the rights and freedom of private property.  Article 30, relating to “public
ownership” states that:

Public ownership is the ownership of the people and it is confirmed by the continuous 
consolidation of the public sector.  The public sector shall be the vanguard of progress in 
all spheres and shall assume the main responsibility in the development plan.  (emphasis 
added)

while Article 32 provides that:

Private ownership shall be represented by the unexploiting capital.  The law organizes the 
performance of its social function in the service of the national economy, within the 
framework of the development plan, without deviation or exploitation.  It may not be in 
conflict, in the ways of its use, with the general welfare of the people.  (emphasis added)

When read together, these two articles appear to subordinate private property ownership
to the requirements of the development plan, thus diluting the assurances of the rights of private
property found in Articles 34,35, and 36.  This possibility reflects the underlying tension between
an aggressively Socialist constitutional basis for all subsidiary law and the obviously tortuous
efforts to craft a framework of laws, regulations, and policies designed to facilitate Egypt’s
transition to a private property/entrepreneurially-based, investment-driven, free market economy.

5.2 Statutory Regime for FDI

It has been said that there may be as many as twenty different laws (legislative enactments,
decrees with force of statute) affecting private investment in general, of which at least nine
significantly impact on FDI, e.g.,

- The Investment Law, No. 230 of 1989;

- The Companies Law, No. 159 of 1981;

- The Commercial Register Law, No. 34 of 1976;

- Income Tax Law, No. 157 of 1981;
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- The Industrial Licensing Law, No. 21 of 1958

- The Hotels and Tourist Construction Law, No. 1 of 1973;

- The New Urban Communities Law, No. 59 of 1979;

- The Industrial Shops Law, No. 453 of 1954; and

- laws affecting land ownership and registration.

Of these laws, the two major ones directly affecting foreign investment are the Companies
Law (159/1981) and the Investment Law (230/1989). Neither regulates or  discriminates
specifically in favor of or against foreign direct investment as such, though there are provisions
within Law 230 that appear to apply only to foreign investors. The former operates basically as
the country’s corporate formation/establishment/registration law and company regulation law, but
provides for certain investment incentives. The latter focuses specifically upon the granting of
incentives for investment, whether domestic or foreign. In addition to these, there are other laws
that are specific to industry sectors or to geographical development areas that also provide
incentives for investment.

5.2.1  The Companies Law

This law supplements Articles 505 to 548 of the Civil code and Articles 19 to 65 of the
Commercial Code to form the corporation law of Egypt. It establishes the forms of corporate
organization - principally joint stock companies and limited liability companies as well as general
and limited partnerships - and addresses requirements relating to capitalization, types of shares,
shareholder rights, responsibilities of directors, management and labor, disclosure, taxes and fees,
and issues of control. While not regulating foreign investment specifically, foreigners may choose
to invest in Egypt under its provisions and receive some limited incentives. For example, 50
percent of income from  stock exchange registered shares is exempted from personal income tax,
while contracts for projects undertaken by companies organized under the law are exempted from
stamp duties and related fees. On the other hand, the law contains certain requirements that
discriminate, overtly, against foreigners. For instance, at least 49 percent of shares of companies
established under the law must initially be offered - over the period of one month - to Egyptians,
and, only if not subscribed thereby, may the company ultimately have greater foreign ownership.
Even then a majority of directors must be Egyptian and workers must be represented on the board
if there is a majority of foreign equity. More importantly, the law does not concede the right to
foreign investors to own land and requires that ten percent of net profits must be distributed to
employees up to a ceiling of one year’s wages. The law does incorporate by reference, however,
certain incentives actually provided for in other, more specific laws, such as income tax holidays
offered under the New Communities Law or the Tourism Law, but investors desiring to avail
themselves of such incentives must first meet the company formation requirements of Law 159
and then apply separately to administering agencies for the incentives of those laws. Companies
established under Law 159 require approval of their organization and establishment by the
Companies Authority of the Ministry of Economy and International Cooperation (“MOEIC”),
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while their incentive eligibility and subsequent industrial activities must be approved by the
General Organization for Industrialization (“GOFI”), also a part of the MOEIC.

5.2.2  The Investment Law

Certainly the principal and more attractive law for obtaining investment incentives,
whether for a domestic or foreign investor, is Law 230/1989†. The law (a) provides incentives for
investment and (b) in order to facilitate such investment, also governs the formation of companies
through which investment projects will be realized (in effect, by incorporating the relevant
provisions of Law 159), but subjecting approval of both the investor’s corporate form and its
investment project to the General Authority for Investment (“GAFI”), also a part of the Ministry
of Economy and International Cooperation.

The Investment Law permits new projects to be undertaken via joint stock companies,
limited liability companies. and partnerships. It’s provisions focus on two main areas of
investment activity according to which incentives are determined: (a) so-called “Inland
Investment”, essentially industrial investments in the domestic economy, and (b) investments in
Egypt’s Free Zones.

Inland Investments: Unlike Law 159, which authorizes “industrial” investments in most
sectors of the economy, the Inland Investments System authorizes investment (whether domestic
or foreign) only in certain areas prescribed by the Law itself e.g., reclamation and cultivation of
barren and desert land, industry, tourism, housing, and real estate development - or as may be
designated by the Council of Ministers “in response to the country’s needs and economic activities
requiring modern technologies or aiming at increasing exports or decreasing imports, or
intensifying the use of manpower.” Since its enactment, areas that have been added to the
spectrum of permitted investments include: mining, industrial zones, new communities, heavy
equipment, certain vehicles assembly/repair facilities, petroleum technical services, consultancies,
transportation, management of stock portfolios, and medical services and hospitals. Some 16
industrial zones have been established in various governorates of the nation.

Under Article 3, Paragraph First of the Law, investments may be realized in the following
forms: freely convertible currency; freely convertible currency used to purchase securities;
Egyptian currency paid to settle obligations denominated in foreign exchange; machinery and
equipment and other inputs in-kind; intangibles such as intellectual property (patents,
Trademarks); and reinvested earnings or capital brought in to expand existing incentivated
projects.

Inland investments receive certain guarantees and privileges under the law, including:

- unrestricted ownership of invested capital;

- guarantees against uncompensated, non-judicial seizure or confiscation;

† This law has been superseded by the just-enacted Law 8 of 1997 - see discussion at section 5.2.4 and Appendix D
hereof.
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- immunity from administrative attachment;

- the right to own such land as may be necessary for their establishment and
expansion (but certain reclamation/barren/desert land may only be held by long-term
lease except where title is held through a joint stock company).

- exemption from price controls and excess profits ceilings (except as to certain
products that may be “excluded” from the exemption by the Council of Ministers).

- right to hold and draw upon foreign currency bank accounts; and

-  the right to import and export inputs and outputs without required use of
import/export agents and without need for export licenses.

- no public enforcement actions may be commenced against the project or its
investors without prior consultation with GAFI (but doesn’t apparently apply to
private litigation); and

- joint stock company projects do not have to have worker representation
   on Board of Directors (others do).

In addition, investors may receive the following positive incentives:

- corporate tax holidays:
Article 11 incentives:

*  5 years for most industrial projects, subject to a 5 year extension;

*  2  additional years if over 60 percent local machinery used.

*  5 years for approved “expansions” of the project.

*  distribution of profits exempt from taxation.

*  exemption from stamp tax and notarial fees.

* 10 years for projects in new industrial zones, new urban communities and remote
areas, subject to a 5 year extension.

*  2 additional years if over 60 percent local machinery used.

Article 12 incentives:
* 15 years for Housing projects, subject to a 5 year extension.
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Additional incentives:

* Upon expiration of the income tax holidays, distributed profits of the project shall be
exempt from the general income tax. at the rate of 10% of the original value of the
investor’s share in project capital.

However, these guarantees and incentives are accompanied by certain conditions or
limitations that may be of concern to potential foreign investors, e.g.,

- while foreign investors may wholly own a project, the Prime Minister, under   
Article 5 of the law, may “specify certain fields” in which Egyptian capital  
participation shall be required.

- founders’ shares are not transferable within the first two years of the project.

- income tax holidays are not operative if the income not taxed thereby is taxed by 
the foreign investor’s home country or the country to which transferred.

- remittance of profits must be made within the credit balance of the project’s 
foreign currency account.

- repatriation of capital requires the prior approval of GAFI and must be made  
over a  five year period if the amount to be repatriated exceeds the current balance
of the foreign currency account.

- there is ambiguous and confusing language in Article 8/p4 that suggests that local
governorates (which initially have to approve locating a project within their
jurisdiction) have the authority to cancel such authorization - albeit they are
required to obtain GAFI’s “opinion”.

Although Government of Egypt promotion materials suggest that Law 230 also authorizes
customs exemptions for inland investments, there is no language in the section of the law relating
to such investments that provides for such exemption, nor does it appear incorporated by
reference from any other statutory source. In fact, it appears that imported capital assets,
construction materials, and components required to establish an approved project are subject to
import duty at a flat rate of 5 percent of its CIF value under the Customs Exemption Law, Law
No. 186 of 1986.

Free Zone Investments: Article 28 of Law 230 authorizes the Council of Ministers to
establish public Free [Trade] Zones for the location of such projects as may be authorized therefor
under the Law. The zones may be limited to a single project if its nature so requires. Whole cities
may be declared a Free Zone, but only by law (either a statute or, presumably, a decree with force
of statute). The Free Zones may be public or privately-owned (limited to a single privately-owned
factory site) and overall regulatory direction is by the GAFI Board of Directors, although day-to-
day management is by a Zone’s individual Board of Directors. GAFI is charged with issuing
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regulations governing operations within such zones. Projects are authorized to operate within a
zone by means of an operating license issued by the Zone.

The concept of the Free Zones is that, for customs, taxation, and trade law purposes, they
are treated as being outside of the country, while, in fact, they are treated as remaining within
Egyptian sovereignty in all other respects. It should be noted that, although Law 230 authorizes
certain customs-exempt operations, it does not, itself, establish a general organic authority and an
operating structure for Free Zones or describe a Free Zone customs regime as such, but says
merely that the implementing Executive Regulation “shall specify the procedures for moving and
safeguarding goods from the time of unloading until delivery at the Free Zones and vice versa”
(Art. 31/p3) and that “Import from Free Zones into the country shall be undertaken in accordance
with the general rules governing import activity from abroad.” It appears that, for the present,
Egypt does not have a separate Free Zones law as such nor are all of the in-bond activities
normally found within such a zone covered in its customs laws/regulations. However, it is noted
that the Ministry of Trade and Supply is sponsoring the development of a Free Zones legislative
initiative for Cabinet consideration and ultimate referral to the People’s Assembly. Free Zones
have been established and are operating in 14 locations in Egypt.

The provisions of Law 230 relating to Free Zones investments and incentives (Chapter
Three) appear to operate independently of the guarantees/privileges and incentives contained in
Chapter Two dealing with inland investments except for certain matters such as definitions,
investment forms, mixed capital, public sector eligibility, the expropriation and price control
guarantees, enforcement, and certain labor provisions that are incorporated by reference into
Chapter Three. Thus, it appears, investors in Free Zones authorized under Chapter Three of the
Law, receive the following guarantees/privileges:

- transactions carried out in Free Zones or between Free Zones and other countries are
not subject to the exchange control laws.

   - no expropriation or confiscation of property without compensation; and

   - exemption from price controls/excess profits margins.

   - general exemption from the Labor laws except for the minimum wage and benefit
requirements which are the same as in Egypt.

And, investors in Free Zones benefit from the following positive incentives:

- tax holiday (e.g., not subject “to the provisions of tax and duty laws” - which
presumably is interpreted as an exemption from income taxes) although subject to a
“fee” of one percent of goods entering or leaving the Zone except for in-transit items.
The tax holiday appears unlimited in duration and related only to the period of time a
project endures in a Free Zone. If the activities carried on in the FZ represent services
only and do not involve entry/exit of goods, the fee is calculated as one percent of
gross revenues.
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- imports and exports into and out of the Free Zone are exempted from any
otherwise applicable customs regulations within Egypt.

- the same are also exempt from customs duties, consumption taxes, and other taxes and
duties.

- all articles, supplies, machinery and necessary means of transport (except passenger
cars) required for the licensed activity of Free Zone establishments are exempt from
customs duties, consumption taxes, and other taxes/duties.

- temporary admission is permitted for local and foreign goods, materials, parts, and raw
materials for repair or manufacturing and their return exempt from import rules -
except that a customs tax shall be levied on the value added within the zone in
accordance with customs laws.

- goods may be entered into Egypt and sold there for local consumption without
restriction as to percentage of Free Zone production, but subject to applicable customs
duties. If such goods include both local and foreign components, the duty is charged
only on the value of foreign components.

- Free Zone shipbuilding activities are exempt from the nationality and crew provisions
of the Mercantile Marine Law and vessel registration requirements‡.

With regard to both inland investments and those in the Free Zones, GAFI performs both
a regulatory and a facilitating role. In its facilitating role - described in Article 47 - it is authorized
to:

- prepare lists of fields, activities, and projects in which capital may be invited to
invest;

- familiarize international capital markets with the “privileges” accorded investment
in Egypt and “launch” projects for investment and provide advice thereon;

- receive applications for its Board of Director’s “decision” (presumably
investment/project approval);

- develop systems to facilitate investment guarantees and insure investments;

- appropriate land for projects and conclude relevant projects “on behalf of the bodies
concerned”;

‡ The regulatory and incentives provisions for investments in Free Zones in Law 230/1989 just described are
essentially similar to those of the just enacted Law 8 of 1997 - see Appendix D.
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- obtain from State bodies, on behalf of project owners, all licenses required under
laws and regulations for establishing, managing, and operating the projects. [Note -
this sub-section also specifies that GAFI “may establish within its premises, offices
to represent all bodies concerned with granting such licenses” - presumably an effort
a “One Stop Shop”.]

- register incoming funds and evaluate shares in kind and intangible assets and “review
evaluation of invested funds upon disposal or liquidation for subsequent re-export or
transfer abroad.”

- “Approve the transfer abroad of net profits after examining the documents which
reflect the Project’s financial position and after ascertaining, in particular, that
reserves and allowances made pursuant to laws and approved technical and
accounting practices have been duly set aside, and that taxes have been duly paid
following the expiration of the exemption period provided for in this law.”

As with Law 159, the provisions of Law 230 also raise certain concerns for foreign investors.
These include:

- Notwithstanding that Article 38 provides that transactions carried out in the Free
Zones shall not be subject to the provisions of the exchange laws and Article 22
relating to remittance of profits from inland investments does not specifically provide
for approval of profits remittances, Article 47(I) requires prior approval of profits
remittances by GAFI.

5.2.3  Other Investment Laws

 There are other laws that address investment in certain economic development areas and
in particular sectors. It is uncertain, however, exactly how they work and whether or not their
incentives stand alone or are somehow incorporated into Law 230 and integrated with its
incentives.  Law No. 59 of 1979, the “New Urban Communities Law” encourages development of
specific economic development regions of Egypt. A foreign investor may establish an Egyptian
joint stock or limited liability company under either the Investment Law (Law 230) or the
Companies Law (Law 159) upon the conclusion and approval of which he can apply to the New
Communities Authority for a license to proceed under the New Communities Law. Under that
Law’s incentives, profits and dividends paid thereon are exempt from corporate income taxes for
ten years. Projects located in the New Communities are also exempt from property taxes for ten
years. Article 5 of the Hotels and Tourist Construction Law (Law No. 1/1973) provides a five
year’s exemption from corporate, commercial, or industrial profits taxes and from taxes on
movable assets for licensed tourism projects. Sectoral-specific laws have been identified that
apparently provide Law 159 companies with at least 50 employees with corporate tax holidays for
cooperative fishing projects (10 years), bee keeping (permanent), and fishing, livestock, and
poultry production (5 years).
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Table 5: Egyptian Investment Incentive Laws

Categories
Subcategories

Law 159 of 1981
the “Companies Law”:

Law 230 of 1989
the “Investment Law’

Law 59 of 1979
“New Communities Law”

Law 1 of 1979
“Tourism Law”

Other Laws

1)  Foreign investors
Accepted?

Yes Yes - but Prime Minister may
designate certain sectors
requiring Egyptian participation

Yes Yes

2)   Government agencies
involved

Companies Authority/MOEIC
GOFI/MOEIC

GAFI/MOEIC New Communities Authority Ministry of Tourism

3)  Approvals

required/time factors

GOFI/MOEIC entire process can take up
to one year prior to commencing
operations

Applies only to projects in
sectoral and geographical areas
approved for investment by
Prime Minister

Investment in new urban
communities

Tourism-related investment

a)  Investor approval

           required?

Non-Egyptian Investor
background/security checks by
commercial register office - up to 6
months.

Yes -  2 days No - If approved under
Investment Law by GAFI

b) Investment project

approval for

incentives

Project establishment approval/GOFI if
on “Negative List”

Yes - GAFI/MOEIC (GAFI
decision requires Prime
Minister’s approval)-said to be
automatic but takes up to 2
weeks.

Yes - New Communities
Authority

Yes - Ministry of Tourism

c) Company formation

approval

Companies Authority/MOEIC From Companies
authority/MOEIC after GAFI
review of statutes/articles of
incorporation

Not stated but presumably
requires approval under either
Company Law or Investment
Law

Requires approval under
either Company Law or
Investment Law

d) Commercial

Registration

Company statutes/articles of
incorporation must be registered at
Commercial Register

Company statutes/articles of
incorporation must be published
in Official Gazette then
registered at Commercial
Register.

Companies Law or Investment
Law requirements

Companies Law or
Investment Law
requirements

e) Local government

approval

Local Government approval for siting of
project

Not specifically required but
implied from article 8/p4

New Communities Authority
for Site

probably

f) Other

 approvals/licenses

Establishment and operations (ERO)
license from local governorate, and
Registration Certificate from GOFI
(approval for imports, local purchases

E & O license from local
governorate

E & O license from New
Communities Authority
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Categories
Subcategories

Law 159 of 1981
the “Companies Law”:

Law 230 of 1989
the “Investment Law’

Law 59 of 1979
“New Communities Law”

Law 1 of 1979
“Tourism Law”

Other Laws

4) Foreign investor land
ownership

Companies with more than 49% foreign
ownership must obtain prior permission
of Prime Minister

Ambiguous but appears allowed
for - inland investors and free
zone investors

? ?

5) Business forms eligible

a)  Joint stock

company

Yes Yes Refer to Laws 159 or 230 Refer to Laws 159 or 230

b) Limited liability

company

Yes Yes Refer to Laws 159 or 230 Refer to Laws 159 or 230

c) Partnerships uncertain Yes NA NA

d) Joint venture Yes - If formed under Law Yes - If formed under Law NA NA

6) Guarantees available

a) National treatment/

non-discrimination

Not stated Not explicit/implied in law ? ?

b) Expropriation/

confiscation

Not Stated Yes - Inland and Free Zone ? ?

c) Foreign exchange

availability

Not Governed Yes - Inland investors can open
foreign currency accounts, and
free zone investors are exempt
from exchange controls

? ? Law 157 - Companies can
have foreign currency
deposits

d)  Free remittance of

profits

None stated Subject to certain balance
requirements

? ?
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Categories
Subcategories

Law 159 of 1981
the “Companies Law”:

Law 230 of 1989
the “Investment Law’

Law 59 of 1979
“New Communities Law”

Law 1 of 1979
“Tourism Law”

Other Laws

e) Free repatriation of

capital

Not Governed Yes - but Inland investments
requires the prior approval of
GAFI and may have to be in 5
annual installments; free zones
exempt.

? ?

f) Current account

remittances

Not Governed Nothing stated but normal
commercial transactions
apparently not regulated

? ?

g) Price controls/excess

profits

Not Governed Exempts Inland investors and
free zone investors

h) Loss of license/

approvals without

due process of law

Not Governed Yes, but local governorates may
have authority to cancel location
approvals - Inland only

i) Administrative/

judicial attachment

Not Governed Subject to prior “consultation”
with GAFI

J) Access of binding

arbitration for

settlement of

disputes

Not Governed Guaranteed

k) Other Law 159 companies pay subsidized
prices for energy and utilities

Inland investors free of
requirement to use
import/export agents (local).
Freedom from law 159
requirement that 49% of equity
be first offered to Egyptians.
Does not impose law 159
Egyptian nationality
requirements of directors and
managers.  Free zone investors
presumably act for own account
“outside” Egypt.



48

Categories
Subcategories

Law 159 of 1981
the “Companies Law”:

Law 230 of 1989
the “Investment Law’

Law 59 of 1979
“New Communities Law”

Law 1 of 1979
“Tourism Law”

Other Laws

7. Corporate Income
Tax Incentives/
Terms

a) Corporate income

tax holidays

See last column “Other Laws” - Re Law
157

10 yr. tax holiday regardless of
whether a law 230 or 59
company

5 year tax holiday

1) General industrial But no local content tax holiday
extension

5 yrs + 2 yrs if 60% local
machinery/equipment used

Under Income Tax Law 157:
1)  Law 59 Cos. - with 50

or more employees
eligible for 5 year tax
holiday for industrial
activities.

2)  Other sectoral tax
exemption:

Land reclamation       10
years
Poultry production       5
years
Livestock Breeding      5
years
Fishing Cos.                 5
years
Coop. Fishing Projects 10
yrs.
Bee keeping
Permanent
Private Ins. Funds
Permanent
(no worker requirements)

2) Other - free zones Yes available also to project contractors Permanent exemption (subject
to 1% annual duty on
imports/exports out of zone)

3) New industrial
zones/urban commu-
nities/remote areas

NA 10 years + 2 yrs if 60% local
inputs used

4) Housing NA 15 years

b) Dividends See Law 187/1993 Exempt for periods equal to
income tax holidays

Under law 187/1993 all
dividends from Egyptian -
incorporated companies are
exempted from income tax.
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Categories
Subcategories

Law 159 of 1981
the “Companies Law”:

Law 230 of 1989
the “Investment Law’

Law 59 of 1979
“New Communities Law”

Law 1 of 1979
“Tourism Law”

Other Laws

Under Capital Markets Law
(No. 95/1992) distributed
profits of certain publicly -
held companies are exempt
from personal income tax

c) Reduced corporate

tax?

Not stated Upon Expiration of tax holiday,
distributed profits exempt from
income tax up to 10% of
original value of investor’s
share in project.

d)  Extensions
available

Not stated 5 years

e)  Reinvestments No tax holidays for reinvested earnings 5 years

New industrial
zones/urban communities/
remote areas

5 years

Housing 5 years

8)  Other tax
incentives

a) Building/real
property/
immovable assets

Exempt No 10 yr. exemption 5 yr. exemption

b) Stamp taxes, capital

transactions

No exemption from stamp duties on
shares

Inland only: 5 yrs from stamp
duties on capital.  Both inland
and free zones: exemption from
stamp taxes on documents
applicable to project - related
contracts

Under Capital Markets Law
certain publicly held
companies qualify for
permanent exemption from
stamp taxes on capital and
share issues.

c) Registration/notarial

fees

Not stated Both inland and free zones:
exemption from notarization &
registration fees applicable to
project contracts

d) Sales/consumption/

VAT taxes

Not stated Approved free zone investments
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Categories
Subcategories

Law 159 of 1981
the “Companies Law”:

Law 230 of 1989
the “Investment Law’

Law 59 of 1979
“New Communities Law”

Law 1 of 1979
“Tourism Law”

Other Laws

9) Customs tariffs/fees

exemptions

a) Full exemption Full for FZ mach., equip.,
supplies necessary for FZ
operations

Customs Exemption Law
186/1986 replaced all
customs exemptions for
investment activities with a
single 5% customs duty on
capital assets imported to
establish projects.

b) Partial Exemption See Law 186/1986 last column - “other
laws”

See Law 186/1986 last column
“other laws”

d) Temporary

admission/drawback

NA For local
repair/assembly/manufacturing
and return to free zones

e) Local sales from free

zones

NA Yes - for free zone investments
subject to payment of standard
duties/fees

10) Other incentives Exemption from interest taxes
on loans to finance project

Soft loans for land
reclamation and irrigation
project from Ministry of
Agriculture
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5.2.4 The New Investment Incentives Law

GOE officials, private sector businesspeople, and lawyers alike appear to agree that the
current array of ad-hoc laws and regulations governing company formation, public sector
companies, foreign investment, and investment incentives is chaotic and counterproductive for
achieving Egypt’s goal of attracting increased FDI. 

On 21 March, 1997, the Prime Minister forwarded a draft of new investment incentives
legislation to the Peoples’ Assembly for its consideration. The Peoples’ Assembly approved the
legislation on 05 May and, on 11 May, it was signed by the President, who issued a Presidential
decree promulgating it and enacting it into statutory law as Law No. 8 of 1997 (hereafter, the
“new Law”).

Enactment of the new Law culminated, in part, three plus years of effort to develop a new
investment incentives law as only one part of a broad GOE and private sector effort to rationalize
the complex of laws affecting commerce and investment in Egypt. Coordination of the effort and
drafting of new legislation was confided to the Technical Bureau of the Ministry of Public
Enterprises. Early in the effort, there were at least five or six drafts circulated that would bring
together the three major areas of focus it was hoped could be unified into a single comprehensive
law - company formation, public sector companies, and investment incentives. But the effort to
develop such a “unified law” collapsed in mid-1996 under the weight of the disparate sectoral
interests and concerns asserted against each specific draft.

Thereafter, the effort regrouped with the hope of modernizing Egyptian laws in each of
these sectors - company formation, public sector companies, and investment incentives - while
effecting changes to update the Civil and Commercial Codes as well. The new effort relating to
investment incentives was to “unify” the general investment incentives regime with the particular
sectoral and geographical incentives offered in those, more specific laws (see Table 5 - Egyptian
Investment Incentive Laws). From March, 1996, there were ten different drafts of a “unified
investment incentives law”. The tenth such draft was ultimately enacted into law as Law 8 of
1997, the new “Investment Incentives Law”. The Final Report for this study was delayed for the
purpose of seeing through to the eventual enactment of a new incentives law. While the many
concerns raised by the private sector about the new Law are detailed in Appendix D, its major
problems can be described briefly as follows:

* There are a number of Constitutional objections asserted against the new Law by
well-known Egyptian lawyers.

* The legislation enacted as Law 8/1997 is so stripped of substantive provisions relating
to incentives and their administration (no definitions, conceptual ambiguities, no 
specific criteria for eligibility) that it confers excessive discretion upon the Egyptian
bureaucracy in its interpretation, application, and enforcement and provides no  
safeguards in the Law itself against arbitrary and capricious action in implementing it.
As a result, there is no basis for assuring investors with respect to their concerns for 
transparency, consistency, or predictability.



52

* The new Law abolishes the General Authority for Investment (GAFI) but establishes
no successor government entity to administer the Law, providing only that the
President shall issue a decree appointing an organ to administer it. Potential investors
for the moment have no idea of which agency will administer the law or the level of its
substantive understanding of the subject matter and capacity to do so.

* While acquired rights of investors with regard to incentives authorized under prior 
incentives law are respected, the new Law’s incentives are available only to companies
formed after its effective date - thus, no existing companies can avail themselves of
incentives under the new Law.

* The new Law lacks remittance/repatriation quarantees.

*  The new Law continues investor concerns about the so-called “triggering” of
incentives  in terms of when such incentives become available - under the Law, as with
its predecessor laws, incentives become available as of the year succeeding the first
year of operation, not the year of first profits realized, such that, for investments
whose realizable profits are delayed, the incentives may have run before profits
actually  accrue, rendering the tax exemptions essentially meaningless as an investment
attracting device.

*  The new Law continues to intermix responsibilities for investment incentives approval
and administration with responsibilities for corporate formation and the regulation of
companies.

* The Law is no less ambiguous about the rights of foreign investors to own property
for their  project activities than its predecessor law, Law 230/1981.

* While there remains controversy even about the utility and/or desirability of fiscal 
incentives in attracting new investment, Egyptian businesspeople note that the new
Law  reduces both the sectoral activities for which incentives are offered and the term
and extent of such incentives.

* The new Law continues to employ a duplicative and possibly inconsistent Free Zones 
regulatory regime solely for the administration of incentives, even when the incentives

could be made available under a unified Free Zones regime integrated into the nation’s
Customs Laws.

Upon an admittedly cursory review of the first available English translation of the new
Law, the legislation actually submitted to the Peoples’ Assembly, and subsidiary documents
describing the new Law, the authors conclude that the new Law is not an improvement on
Egypt’s existing investment incentives laws.
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5.2.5 The Commercial Legal Framework

Realization of the economic reforms initiated by the GOE is being undermined by an
outdated commercial legal framework and an inadequate judicial system. Egypt’s Commercial
Code dates from 1883 while its Civil Code was last updated in 1948. The average commercial
case takes at least six years to conclusion in the courts.  The lack of a facilitating legal/judicial
environment can impede, rather than support, private investment, business decisions, and job-
creating activity. Modern, comprehensive, commercial laws that reflect global standards and best
modern practices can provide the clarity, stability, and predictability needed to promote both
domestic and foreign risked-based investment. A well-functioning, market-oriented commercial
legal system promotes a market economy by reducing the costs and risks of entering into private
business transactions and is an essential support element for the nation’s FDI legal/regulatory
regime. Among the reform initiatives indicated are: (1) thorough updating and modernization of
the Commercial and Civil Codes to enable them to facilitate modern developments in the areas of
financial transactions and securitization of property; (2) streamlining of the processes for
companies registration, land title registration, and official publications; (3) development of
adequate anti-monopoly and competition law and bankruptcy/creditors rights laws; and (4)
enhancement of the management, processes, and infrastructure of the commercial courts to speed
up litigation and improve the vindication of contractual rights and enforceability of judgments.

5.2.6 Privatization Matters

In Egypt, about half of overall GDP and two-thirds of non-agricultural GDP are
produced by the public sector, by the nearly 300 major State-owned companies in diverse sectors.
Interestingly enough, Egypt’s new Prime Minister was quoted in the Egyptian Gazette of March
17, 1996, as having stated that “the primary objective of privatization is not the selling of State-
owned assets, but rather to increase the volume of foreign investments in the country.” But
potential foreign investors, no less than domestic investors, are not enthusiastic about expending
significant capital for investment in sectors that are essentially controlled by or subject to
subsidized competition from State-Owned Enterprises (SOEs). This is especially so when a
country’s laws provide competitive advantages to SOEs that may be withheld from private firms.
A significant aspect of economic reform programs of nations attempting the difficult evolution
from centrally-planned, command, non-competitive economies toward investment-driven,
entrepreneurially-oriented, free market economies is the reduction of government intervention
(and certainly competition) in the ostensible commercial sector. As a result, privatization has
assumed a significant role in structural reform in such countries, in large part because a truly
private sector-focused privatization program is often the most significant generator of incremental
FDI in an evolving economy. It follows as well that governments pursuing privatization of
existing state-owned enterprises should stop investing in new commercial operations.

The GOE made a formal commitment to privatization in 1992 as part of its economic
reform program. It set the legal framework for privatization with enactment of the Public
Business Sector Law (Law No. 203 of 1991) that focused on the restructuring of public
enterprises to allow them greater autonomy and profit possibilities and their alienation by
sectorally-focused holding companies; and of the Capital Markets Law (Law No. 95 of 1992),
that helped revitalize Egypt’s stock market to serve as a channel for privatization through share
subscription. Over the years since, the GOE has employed various methods of privatization,
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including public share subscription through the stock market, direct sales to strategic investors
(so-called “anchor investors”), competitive bidding, and sales to employees. In its initial stage, the
GOE took a cautious approach by offering only minority shares in the local stock market or to
employee shareholder organizations, effectively retaining control of offered companies and
undermining its expressed commitment to real privatization. This was in part because of the mixed
goals pursued by the GOE - in addition to meeting the privatization elements of its structural
adjustment program, it also desired to expand the local stock market, encourage widespread stock
ownership, and ensure that employees have a stake and, thereby, a voice in their employer
company. Unfortunately, however, this approach had negative results as well: (a) it limited the
scope for privatization by foreign companies; (b) it reduced the opportunity for experienced
companies to achieve enough control to revitalize a company with new technology and modern
managerial practices; and (c) it reduced the return to the Government from the sale of its interests
in the companies.

As a result, until 1996, privatizations actually realized lagged far behind both the GOE’s
public rhetoric regarding its commitment to privatization and its announced schedules therefor,
and well behind the admittedly slow progress in privatization achieved by its competitor countries
focused upon in this study. By the beginning of 1996, minority State equity in only 19 companies
had been sold, mostly through the local stock exchange . But all this changed dramatically in mid-
1996 as the Government breached the 10 to 40 percent limit previously set for strategic industries
and thereby increasing the equity sold in privatized companies up to as much as 75 percent,
resulting in the effective transfer of such companies from the State to the private sector.
Moreover, in the heretofore hermetically-sealed public service/infrastructure sector, the GOE
either has enacted or has under development new laws for private investment in power plants,
roads, airports, and mobile telephone exchanges, through the Build/Operate/ Transfer (BOT)
concept, which gives private investors concession rights that may run for as long as 99 years. By
the end of 1996, majority shares in at least 15 important industrial firms had been sold although
privatization consultants recently asserted that “effective governance” has passed in only a few of
them.  The Public Enterprise Office announced in late September, 1996, an ambitious
privatization program for the next 21 months calling for sale of 91 companies, including 64 to
anchor investors and 27 through public offers. Moreover, there has been a clear increase in the
information available and greater transparency of process since the new Government took over. In
February, 1997, Egypt’s Supreme Constitutional Court ruled that the country’s privatization
program does not violate the Constitution.

But problems remain in the legal/regulatory area. Major legal/regulatory-related
constraints to privatization that serve to impede foreign direct investment include:

- the lack of a coherent schedule for privatization as well  as the unavailability of
credible public information regarding the assets and balance sheets of SOEs
scheduled for privatization;

- an occasionally-stated GOE preference for domestic private investment in certain   
sectors slated for privatization;

- a decision by the GOE not to include land in the selling package for a number of
public sector companies. (The Government announcement indicated it would, in
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some cases, hold onto the land of public sector companies - as in the case of the
offering of Al-Ahram Beverage Company, with regard to which it said the land

  would revert to the ownership of the holding company after five years.)

- the GOE’s emphasis on minimal worker dislocation to forestall social unrest over
effective restructuring to eliminate redundant labor to achieve increased productivity
and competitiveness;

- a share sale allocation system under which shares of a company for sale are    
subjected to volume quotas of sales to any single purchaser to meet increased
demand therefor, thus fragmenting new ownership and preventing new management;

- concerns expressed about the rationality of the GOE’s valuation of SOEs and
their assets;

- the lack of a facilitative legal/regulatory framework to support privatization by
remediating adverse tax, labor, and housing laws; protection of monopolies; and
stifling levels of bureaucratic intervention and delays;

- inefficient securities settlement, registration, and custody regulations and facilities;

- the unsettled debt load and other liabilities accompanying many SOEs; and

- the GOE’s inability adequately to restructure SOEs to make them more attractive
  for private investors due to scarce financial and human resources.

5.3 Other Investor Concerns

As indicated in Chapter Three and Appendix A, foreign investors have a number of
concerns regarding a prospective country’s FDI-related legal/regulatory regime and how it
impacts or is likely to impact in terms of protecting and facilitating FDI. Key among these are:
restrictions on foreign investors; the FDI admission/approval process; the post-admission
treatment of FDI; investment protection; repatriation of capital and profit remittances; and
intellectual property protection.

5.3.1  Restrictions on Foreign Investors

A threshold restriction on foreign investors is whether or not they can own land. Although
there appears to be no Constitutional inhibition on the ownership of real property by foreigners,
Egyptian statutes do impose constraints. Law 15 of 1963 provides that no foreigners- natural or
legal persons - may acquire agricultural land (similar to laws in Morocco and Tunisia, although,
like Egypt, they get around it by making long-term leases available in many cases). Law 56 of
1988, regulating the acquisition of urban land, limits foreigners to the right to purchase no more
than one parcel of land for residential purposes. Law 143 of 1981 implicitly imposes a restriction
on foreigners when it provides, with respect to the acquisition of desert land, that 51 percent-
owned Egyptian companies may own such land even if they have significant minority foreign
shareholders.
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However, in an effort to reassure foreign investors, Article 6 of the Investment Law
provided that “projects, whatever the nationality or domicile of their owners . . . shall have the
right, upon the approval of  [GAFI] . . . to own such land and other real properties as may be
necessary for their establishment and expansion.” The Companies Law, Law 159, does not have a
similar provision.

 It should be noted that the GOE recently has undertaken further to allay investor
concerns in this area. Two laws were enacted in 1996 to deal further with the restrictions on the
ability of foreign investors to acquire real estate. Law 230 of 1996 provides, “subject to the
[Investment Law]”, that foreigners may possess (“possession” being defined as meaning
“complete ownership”) certain vacant and improved land, but subject to major qualifications that
the land be for purposes of no more than two residences and that each shall not exceed 4,000
square meters. A new law governing the Notarization and Registration Office establishes a
separate department therein for the registration of foreign-owned property. More importantly,
Law 5 of 1996 was enacted that states, among other provisions, that “State-owned Desert Lands .
. . may be disposed of free, or rented with a nominal rental value, for the establishment of
Investment Projects thereon or for their expansion.” The land is subject to disposition by decree
of the President of the Republic. However, Article two of that law states that “ownership of the
land shall not be transferred to the alienee before completing the implementation of the project
and starting actual production therefrom.” This suggests the passage of fee simple title. But other
language in the statute appears garbled in terms of real property concepts and is in dire need of
clarification.

Some concerns remain about foreign investor real property rights in Egypt under the just-
enacted Law 08 of 1997.  They are discussed in detail in Appendix D.  The bottom line is that, the
lack of  a clear, unambiguous, enforceable right to acquire in fee simple and use real estate for
commercial ventures, either directly or through locally-incorporated entities, is a severe
disincentive to and impediment for attracting FDI.

The Constitution itself imposes no inhibitions on foreign investment in terms of the sectors
in which they may participate. The Companies Law, which regulates the formation of business
entities whether domestic or foreign-owned, makes no reference to specific sectors in which
investments may be made - foreign or domestic. Law 230, the Investment Law, specifies the
sectors investments in which may receive the incentives provided for under the Law and gives the
Council of Ministers authority to add to such sectors. However, the “positive” enumeration of
sectors in which foreign investors may invest suggests, as a logical corollary, that there are sectors
in which they may not invest. Clearly there are such sectors. In 1991, the Egyptian Government
introduced a “negative list” of project areas which are prohibited to foreigners. For the moment
the list apparently includes only (a) military products and security-related production and (b)
tobacco and tobacco products. The U.S. Embassy’s country profile for 1996 notes that “foreign
investors may not engage in export/import activities, accounting services, and the local insurance
market, while most infrastructure industries remain a state monopoly.”  It should be noted,
however, that a recent decree of the Prime Minister apparently permits foreigners to engage in
certain exporting activities.  In 1996, a law was enacted that allows foreigners to own, in the
aggregate, more than the prior 49 percent limitation in joint-venture banks, but, the new law also
provides that no single shareholder may own more than 10 percent of such a bank.
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5.3.2  FDI Admission/Establishment

“Admission” refers to the legal regime and administrative/regulatory process through
which FDI is recognized and legitimated within a nation’s sovereignty. Admission, when required,
is effected when the host government’s approval of a foreign investor’s application for admission
or for incentives is received. When the formalities of corporate formation are concluded, the
approved investment is considered “established”.  The FDI admission/establishment process in
Egypt is unnecessarily complicated, long, and costly for prospective foreign investors. It appears
to involve no less than seven separate steps, at each of which bureaucratic discretion,
arbitrariness, and delays can essentially undermine the process. These are: (1) approval of the
investor - foreign investors must be given background checks by security authorities of the
Egyptian Government; (2) approval of the corporate form of business entity through which the
investment is to be realized, which includes a requirement for approval of its articles of
incorporation and statutes (by-laws) as well as the “appropriateness” of the business form
selected; (3) approval of the investment itself, in terms of its feasibility and viability and
contribution to Egypt’s economic development; (4) approval of the investment for incentives
(which implies an examination of its “feasibility”); (5) approval of the investment’s location by
local governmental authorities; (6) approval for listing in the Commercial Register; and (7)
approval for an Establishment and Operations (“E&O”) license. Although the Government has
introduced some reforms to speed up the system - such as “automatic” approval for de minimis
projects (see subsection 5.3.3) - study sources indicate that these do not apply to most foreign
investment and have been undermined, in any case, by an officious mid-level bureaucracy.

For instance, in the case of a Law 159 investment, there is an involved procedure in
getting it going. Foreign investors opting to invest under Law 159 must receive a
background/security check by the Office of the Commercial Register that can take up to six
months.  Assuming approval of the establishment of the corporate form of doing business by the
Companies Authority, and of the investment itself by GOFI, the investor must still get a letter
from GOFI authorizing the establishment of a new production facility. Armed with this letter, the
investor must then obtain approval from the local governorate to locate a plant and construct
buildings within its area. The scope of review by local governmental authorities for this purpose
appears to extend well beyond the mere situs of the production facilities to a reexamination of the
project’s overall feasibility. After receiving the location approval, the investor must then receive
the E&O license. Once the investor has commenced production, GOFI has to provide it with a
registration certificate that evidences its right to operate which is essential for obtaining
government approvals for the importation or local acquisition of necessary raw materials.

There is a similarly dilatory process required for Law 230 investments. Applicants for
either inland or Free Zone incentives must be “screened” by security authorities as to their
background. Then they must file “applications” with GAFI for the “decision” of its Board of
Directors, presumably regarding approval of the investment and the incentives for which it
qualifies. Promotional rhetoric implies that FDI in approved sectors is approved “automatically’
within two days, but this does not reflect the provisions of Law 230 itself.  Under Article 52
paragraph 2, the Board then has twenty days to issue a decision approving or rejecting the
application. But, technically speaking, GAFI itself does not actually provide “approval” (as the
promotional rhetoric indicates) but only renders a decision (Art. 47(d)) which decision is ad
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referendum to the Prime Minister for his approval (Art. 48/p2) which is “assumed” in the event of
passage of 15 days without any objection thereto. If an application is rejected, an appeal may be
lodged within 15 days*.   (The process and time required is set forth in detail in Table 6.)

On the other hand, Article 47(d) does provide that “the party concerned may initiate
incorporation procedures promptly upon submitting the application. . .” So, totaling the
application decision time (20 days) with the 15 days for Prime Ministerial approval results in  a
statutory period for processing of 35 days. However, Article 53/p1, provides that “GAFI shall be
responsible for reviewing the project’s articles of incorporation and statutes [by-laws] and
approving them in accordance with the provisions of this Law” but does not indicate whether the
time required to do so is part of GAFI’s 20 day turnaround time on applications as described in
Article 52/p2.  Moreover, Article 53, paragraph 4 requires that, in the case of a joint stock
company applicant, a decree must be issued by the MOEIC authorizing establishment of the
company with - no time limit specified. Also paragraph 5 of the same article provides that the
company’s Articles of Incorporation and Statutes (by-laws) must be published and no time period
is specified for that action. Nor is it certain from Law 230 itself whether the company can then
begin to conduct normal operations, enter into contracts, or incur debt, pending the fulfillment of
these requirements.

Despite official rhetoric to the contrary, study sources indicate it can still take upward of
two months to get all of the approvals necessary to commence regular operations as compared
with 1 to 3 days in Tunisia, “a few days” in Israel, 2 to 4 weeks in Morocco, and 4 to 6 weeks in
Turkey.  Of even greater concern now, with enactment of the new Incentives Law, Law No.
08/1997, is that none of the steps required for admission of FDI and award of incentives are
detailed in the law, which leaves the process essentially unknowable in advance to prospective
foreign investors and provides untrammeled discretion and to implementing bureaucrats with wide
scope for arbitrariness and delay (see Appendix D).

* This kind of provision is found in a number of countries and is often used to indicate the “speed” with which
investments can be facilitated. However, it should be noted that Egypt is a Code Law country and the Code Law in
developing countries often emphasizes form over substance. Bureaucrats in such countries are notorious for requiring
some form of certificate or paper evidencing the right of an applicant whose approval has been “assumed” to proceed to
seek licenses or company registration or commence contract-based operations, contract debt, etc. The problem
presented by such a “sunset” provision is how the “assumption” of passive approval is, in fact, documented in fact and
practice for such purposes. As with so many such provisions in other countries’ laws, Law 230 does not address this
issue and does not provide any requirement that such “assumed” approval receives some kind of external indiciae of its
force and effect.
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Table 6: Egypt’s FDI Approval/Establishment Process -Time Factors

____________________________________________
Based on Investment Law #230 of 1989 and Executive Regulations

As Amended by Decrees Nos.  621/1991, 220/1994,  373/1995, & 495/1996

Phase One:
I.A Application for Project Approval    CONCURRENT    I.B Evaluation of Invested Capital

From Submission of Application

Step   Activity          Time  Step Activity                                     Time
                                                                     (days)                                                                                 (days)
  
 (1)    Inscription in Application Register          3          (1)    Referral to Eval. Comm. NS

 (2)    Dept’l Examination of Application                           (2)     Review by Eval. Comm.
          a) Sufficiency Review of Docs.         NS                       a) Sufficiency Review of Docs. NS
          b) Documentary Requests     Tolled                    b) Documentary Requests NS

          c) Information from Customs NS

 (3)    Submission of Findings to Agency Head    7            (3)     Eval. Comm. Prepares Report NS

 (4)    Agency Head Submits Findings to           (4)     Notification of Report to Investor  NS
         GAFI Board of Dirs. Within                       30

 (5)    GAFI Board Decision            Investor Objection to Report - Sequence
          a) Documentary Requests                      Tolled       (a) Investor files written objections       7
          b) Decision of GAFI Board                      NS                     (b) Objections submitted to Agency
                                                                                                            Committee (#1)                            NS
 Denial/Negative Decision of GAFI Board                           (c) Agency Comm. Submits Report,
    (a)  Notification to Applicant of Denial           3                            Investor Objections, Comments       3
    (b)  Applicant’s Appeal of Neg. Decision      15                      (d) Agency Head’s Final Decision     NS
    (c)  Dept’l Study of Appeal, Memo to
          Agency Head, Referral to Board              30            No Investor Objection - Ends Process
    (d)  Final Decision (or assumed denial)          15

           3rd Party Objection to Report - Sequence
 (6)   Positive Board Decision - Notification to                         (a) Notification to 3rd Party Assumed
         Prime Minister for Approval         15                      (b) 3rd Party’s Subm. of Complaint     30

     (c)  Referral of Complaint to Minis-
 (7)   Prime Minister’s Approval (or assumed)   15           terial Committee (#2)           NS

    (d) Consideration by Min. Comm.     NS
PM’s Approval - Ends Process (Proj. App. Phase)     (e)  Min. Committee’s Decision to

        Minister                                       NS
      (f) Minister’s Approval of Minis-
      terial Committee’s Decision         NS

Time Factors for Phase One Process

40 to 100 days  Unstated, but
  Without Objections/Complaints

            Approx.   30 days
  With Objections/Complaints

                                                                                                                          Up to 60 days
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Table 6: Continued

Phase Two
CONSECUTIVE*

II. Corporate Organization Formalities

Step Activity Time
             (days)

 (1) Submission to GAFI of Draft Constitu-
tive Documents (e.g., Contracts, Articles
of Incorporation, Statutes [By-Laws])
Begins Process

 (2) GAFI Verification of Company Documents
a) “Objective” Review (Compliance with

    Project Approval Conditions)    NS
b) “Legal” Review (Compliance with Other

    Applicable Law)    NS

 (3) GAFI Approval of Company Documents     NS

 (4) GAFI Return of Approved Documents to
Submitters (Investors)    NS

 (5) Publication of GAFI-Approved Documents 15**

 (6) Inscription of Company in Commercial Register 15**

* NOTE: Although Art. 47(d) of Law 230 says “. . . the [Applicant for Project Approval] may
initiate incorporation procedures promptly upon submitting the application [for Project Approval]”, Articles
41, 45, 47, and 48 of the executive regulation require Project approval prior  to processing company formation
through GAFI.

** Concurrent

NOTE:  Article 53 of Executive Regulation states that “The judicial personality of the company shall be
      established from the date of its inscription in the Commercial Register, whatever the kind of company.”

- Presumably this means that the company cannot act as a legal entity or enter into legally-enforceable
contracts, or sue or be sued, etc. until its inscription in the Commercial Register.

Summary of FDI Approval/Establishment Process

A. Number of Steps Involved  - Phase I. A & B -   12   to     25
- Phase II.   -            6
- TOTAL             -    18   to     31

B. Time Involved - Days - Phase I. A & B  -    40   to   100
- Phase II.     -    No Less Than 30
- TOTAL     -    70   to   130

1- The Director of the Commercial Register recently assured a study author that commercial register can
now occur on the same day as receipt of the application therefore.  However, the application file contains
some 37 pages of forms 88 in Arabic to be filled out before the application will be received.
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5.3.3 What Are the Approval Rules?

Sometimes GOE rhetoric appears to outpace its performance when it comes to its
approach to the regulation of FDI. Certainly one such case relates to the issue of “approval” of
FDI - or investments in general, whether foreign or domestic. According to the Egyptian Gazette
of January 17, 1996:

The President decided to exempt all investment projects from the ‘Notifying System’ for
projects less than LE 50 million. Investors will only have to inform the General Investment
Authority [GAFI] about their projects - after which the Authority will issue all directives 

to the concerned bodies to present [tax or customs] exemptions for those projects
according to the laws.

Seven days later, the Egyptian Gazette reported on January 21, 1996, that:

After a Presidential decision to exempt all investments from having to obtain permission
from [GAFI]. . . the role of the Authority will be to market giant investment projects
worldwide, attract Egyptian, Arab and foreign investments and capital, expand duty-free
zones . . . and follow-up investment projects to eliminate obstacles facing investors. . .
The Authority will also receive notifications from investors and then inform the authorities
concerned to offer all needed facilities in accordance with the laws.

Thereafter, Al-Ahram’s English edition of January 25-31, 1996, reported:

The Cabinet approved a decree ‘to take the necessary procedures to enact President
Mubarak’s decision to allow investors to set up projects, regardless of their capital,
without having to secure the Investment Authority’s (IA) permission. Now, investors
only have to inform the IA of their desire to set up a project.’ A related decree by the
Cabinet also calls for the facilitation of the procedure necessary to secure investment
licenses.”

Shortly thereafter though, GOE officials indicated the de-minimis exemption of investment
projects applied only to de-minimis Egyptian investments. Exactly how investment licenses
differed from GAFI approvals of prospective investment was not clarified. As late as early1997,
GAFI was still reporting investment “approvals”, and at the end of the year, reported approvals of
some 854 companies in the period July - November, 1996. Foreign investors interviewed
indicated that the Government appeared to be processing substantive investment approvals
notwithstanding these GOE announcements.

5.3.4 Treatment of FDI

Post admission treatment of FDI essentially questions whether foreign investors and their
investments are treated the same in a foreign country as are that country’s own domestic investors
- neither better nor worse. Although the General Agreement on Tariffs and Trade (“GATT”) has
provisions in Article III requiring that the products of any member imported into the territory of
another member country shall receive treatment no less favorable than that accorded to domestic
products, the GATT, as such, did not apply to foreign investment. Nor does it appear that the
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Egyptian Constitution assures the equality of treatment of foreign investors with that accorded
domestic investors, as many national constitutions do.  However, Egypt does have a number of
bilateral investment treaties (“BITs”) - including treaties with Belgium, France, Germany, Italy,
Japan, the United Kingdom, and the United States of America - which typically require mutual
promises by the contracting states for national treatment of the investments of citizens of the
treaty partner.  Egypt’s various investment treaties are listed in Table 7.   Moreover, the
Investment Law, in Article 6 specifically provides that “projects, whatever the nationality or
domicile of their owners, shall enjoy the guarantees, privileges, and exemptions provided for in
this Law” (emphasis added).  (Law 159 does not contain a similar provision.)

There are some problems noted regarding the treatment of FDI in Egypt. One area of
concern for non-Arab foreign investors has been the distinction drawn by Egypt in its laws and
policies between “Arab” and “other” foreign investors. However, the legal distinction, previously
incorporated into its investment laws (Laws 65/1971, 43/1974, and 230/1989) has been dropped
from the newly-enacted Investment Law (Law 8/1997), which represents a noticeable
improvement in the legal/regulatory regime for FDI. Nonetheless, while the legal distinction
between foreign investors has been dropped, there appear to be some remaining policy
implications that need to be addressed. For example, the U.S. Embassy’s Country Profile for
Egypt for 1996 notes, with regard to eligibility to participate in privatization, that “privatization
guidelines clearly state that there shall be no discrimination against foreign investors, but the sale
of public sector assets to foreigners remains controversial. Government officials have announced
that priority would be given to Egyptian, Arab, and finally, foreign, buyers.” In addition, the
Minister of Finance, in addressing a symposium in Kuwait, was quoted by the September 17, 1966
edition of the Egyptian Gazette, as saying that “foreign capital is now flowing to Egypt . . . [h]e
added that Arab capital must take priority.” If the distinction remains a part of Egyptian policies–
as opposed to an aspect of law–such policies violate the spirit of both Most Favored Nation
(MFN) and National treatment standards for FDI. Under MFN, a nation commits itself to treat all
nationals of foreign countries and their investments the same as those foreign nationals accorded
“most favored” treatment, while under National Treatment, a nation commits to treat all
foreigners and their investments no different than it treats its own national investors and their
investments–no better, no worse.

There is a related concern regarding treatment of foreign-owned real property in Egypt.
Just after Law 230/1996 was enacted to expand the amount of residential (only) property
foreigners can acquire in Egypt, another law was enacted relating to the Notarization and
Registration Office that authorizes establishment of a  separate department at the Notary Office
for the registration of foreigners’ properties, a matter for concern because such a separate office
and register could provide the government a facile means for locating and targeting foreign-
owned property for any reason. It also appears that foreign companies may be discriminated
against in other commercial dealings with State-owned companies. For example, public sector
companies may only confer “exclusive” distribution status on Egyptian companies but not on
foreign companies.  Egyptian law also gives national companies a 15 percent price advantage on
all government tenders, presumably also those relating to sale of State-owned properties. Finally,
in the area of post-admission treatment, as in most developing countries, there have been
allegations that foreign-owned firms are frequently targeted and discriminated against in the
administration of the nation’s tax laws. Other instances of discrimination are detailed in subsection
4.3.7 hereof.
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TABLE  7 - Egypt’s International Investment Agreements

I. Multilateral Agreements

- Convention on the Recognition and Enforcement of Foreign Arbitral Awards (1959)

* Egypt * Israel * Morocco

- Convention on the Settlement of Investment Disputes Between States and Nationals
  of Other States (Washington Convention) (1965)

* Egypt * Israel * Morocco * Tunisia * Turkey

- Convention Establishing the Multilateral Investment Guarantee Agency (MIGA) (1985)

* Egypt * Israel * Morocco * Tunisia * Turkey

- WTO/GATT ‘94  -  Agreement on Trade-Related Investment Measures (TRIMS) (1995)

* Egypt * Israel * Morocco * Tunisia * Turkey

- WTO/GATT ‘94  -  Agreement on Trade in Services (TRIPS) (1995)

* Egypt *Israel * Morocco * Tunisia * Turkey

II. Regional Agreements

     - Agreement on Investment and Free Movement of Arab Capital Among Arab Countries (1970)

* Egypt     * [No Magreb Countries or Turkey]

- Convention Establishing the Inter-Arab Investment Guarantee Corporation (1974)

* Egypt * Morocco * Tunisia

- Unified Agreement for the Investment of Arab Capital in the Arab States (1981)

* Egypt * Tunisia

- Agreement on Promotion, Protection, and Guarantee of Investments Among Member
  States of the Organization of the Islamic Conference (1986)

* Egypt * Morocco * Tunisia * Turkey

- Articles of Agreement of the Islamic Corporation for the Insurance of Investment and
  Export Credits (1992)

* Egypt * Morocco * Tunisia * Turkey
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Table 7: Continued

III. Bilateral Investment Treaties

With Signed Entered Into Force

Kuwait May 02, 1966 August 09, 1966
Switzerland July 25, 1973 June 04, 1974
Germany July 05, 1974 July 22, 1978
France December 22, 1974 October 01, 1975
United Kingdom June 11, 1975 February 24, 1976
Romania May 10, 1976 January 22, 1977 *
Morocco June 03, 1976 September 07, 1978
Netherlands October 30, 1976 January 01, 1978 *
Japan January 28, 1977 January 14, 1978
Belgium/Luxembourg February 28, 1977 September 20, 1978
Sudan May 28, 1977 March 14, 1978
Yugoslavia June 03, 1977       ---------- **
Sweden July 15, 1978 January 29, 1979
Finland May 05, 1980 January 22, 1982
Oman April 28, 1985 October 09, 1985
U.S.A. March 11, 1986 June 27, 1992
United Arab Emirates June 19, 1988       ----------  *
Yemen October 19, 1988 March 03, 1990
Italy March 02, 1989       ----------
Tunisia December 08, 1989 January 02, 1991
Saudi Arabia March 13, 1990 September 15, 1992
Libya December 03, 1990 July 04, 1992
Ecuador April 19, 1992       ----------
Argentina May 11, 1992 December 03, 1993
Spain November 03, 1992 April 26, 1994
Uzbekistan December 16, 1992      ----------
Ukraine December 21, 1992 October 10, 1993
Kazakhstan December 24, 1992 ----------
Albania May 22, 1993 April 06, 1994
Czech Republic May 29, 1993 June 05, 1994
Greece July 16, 1993        ----------
Indonesia January 19, 1994 August 05, 1994
China (PRC) April 21, 1994        ----------
Romania November 24, 1994   ----------
Hungary May 23, 1995        ----------
Turkmenistan May 23, 1995        ----------
Uganda November 04, 1995   ----------
Netherlands January 17, 1996   ----------
Sri Lanka March 11, 1996              ----------
Korea, Rep. of March 18, 1996              ----------
United Arab Emirates May __, 1997         ----------
*  See Subsequent Treaty                         ** Treaty Not Entered Into Force

III. Treaties for the Avoidance of Double Taxation    Signed/Ratified:
                  Austria, Canada, Denmark, Finland, France Germany, India, Iraq, Italy, Japan, Libya
                  Norway, Romania, Sudan, Sweden, Switzerland, Syria, Tunisia, United Kingdom, US
                  Signed Only:  Cyprus, Indonesia, Korea (Rep. of), Malaysia, Morocco, Oman, Pakistan
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5.3.5  Investment Protection

As pointed out in subsection 5.1.3 hereof, the Egyptian Constitution contains provisions
providing basic protections for private property against uncompensated expropriation for a public
purpose and subject to judicial review. Moreover, Egypt’s network of bilateral investment treaties
(BITs) nearly always provide assurances against either country’s expropriation of property unless
with prompt, adequate, and effective compensation with the right of international arbitration with
regard to disputes arising from such action.§ Egypt’s BIT with the United States, for example,
guarantees U.S. investors: (a) National Treatment and most Favored Nation Treatment; (b)
expropriation and compensation in accordance with accepted international standards; and (c)
recourse to international arbitration for setting investment-related disputes.  Article 8 of the
Investment Law, Law 230, also provides that “projects may not be nationalized or confiscated”
and that “. . . the assets of such Projects may not be seized, requisitioned, blocked, confiscated,
placed under custody or sequestration except through judicial procedures.” Moreover, the U.S.
Embassy reports in its annual country profile that “there have been no expropriation actions by the
Government [of Egypt] since the 1960s” and that there are not outstanding claims therefor not
related to private sector litigation. Investment in Egypt are eligible for insurance under both the
U.S. Overseas Private Investment Corporation (OPIC) and the World Bank’s Multilateral
Investment Guarantee Agency (MIGA).

5.3.6  Taxation

The Egyptian corporate tax regime applies to joint stock companies, limited liability
companies, partnerships limited by shares, foreign companies and branches thereof whose head
office is situated abroad. Companies are generally subject to a corporate income tax rate of 40
percent, except that special lower rates apply to companies engaged in export activities (32
percent) and industrial manufacturing (32 percent). Corporate income tax is based upon net
taxable profits according to generally accepted accounting principles. Under Law 187 of 1993,
distributions of profit (dividends) are not taxed. Egypt has concluded at least 20 treaties for the
Avoidance of Double Taxation, including those with: Canada, France, Germany, Italy, Japan,
Switzerland, the United Kingdom, and the USA (see Table 7).

Apart from corporate income taxes, there are: (a) an excess profits tax of two percent; (b)
a real property tax levied on the assessed annual rental value of improved and agricultural land
ranging from 10 to 40 percent; (c) a sales tax on specific goods and services which is, in most
cases, ten percent; and (d) the usual array of stamp taxes on capital and transactions.  Egypt’s
effective corporate tax rate and overall tax system compares favorably with those of the other
countries included in this study.

A particular concern for foreign companies is that Egyptian businesspeople typically settle
their taxes “unformally” with tax collectors who have arbitrary but limited authority to do so and
whose pay is “incentive-based”.  There are no recognized accounting standards or effective tax
appeal system.  Foreigners find it difficult to understand and to manage the system and are
sometimes subjected to corrupt practices.

§ See Table 7
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5.3.7  Repatriation/Remittances

Article 23 of the investment Law authorizes the repatriation of investor capital as follows:

The transfer abroad of invested funds shall be effected in five equal annual
installments, at the highest declared rate of exchange and shall be limited to the value of
the investment at the time of liquidation or disposal as the case may be, provided that
[GAFI] has approved the outcome of the liquidation. By way of exception to the
foregoing, all the invested funds may be transferred in one installment if the foreign
currency balance of invested funds in the account referred to in Article 18 of this Law [the
project’s foreign currency account] shall so permit, or if [GAFI] at its discretion, shall
approve such one-time transfer.

  Article 22 of the Law implicitly authorizes remittances of profits as follows: “The
transfer of all or part of the net profits of invested funds shall be made within the  credit balance
of the Project’s foreign currency account with the terms and conditions provided for in this Law
and its Executive Regulations.” In the case of profit remissions abroad, Article 47(I) of the Law
provides that it shall be one of GAFI’s responsibilities to: “approve the transfer abroad of net
profits after examining the documents which reflect the Project’s financial position and after
ascertaining, in particular, that reserves and allowances made pursuant to law and approved
technical and accounting practices have been duly set aside, and that taxes have been duly paid
following expiration of the exemption period. ” GAFI’s regulations provide that such
authorization is to be provided within three days, although the U.S. Embassy country profile
indicates that “GAFI reports that the pro-forma authorization process takes no longer than 48
hours and is for statistical purposes only.”

Law 159, the Company’s Law, includes neither any authorization for repatriation of
capital or remittances of profits nor any requirement for approval thereof. However, a 1994
amendment (Law 38/1994) to the Foreign Exchange Law, Law 79 of 1979, apparently relaxes
restrictions on capital transfers and authorizes companies to transfer foreign exchange out of
Egypt. Foreign exchange is freely available at banks and foreign exchange companies. There are
apparently no restrictions under that law for current account remittances abroad in payment of
suppliers, debts, or royalty or license fees, if the relevant patent, trademark, or licensing
agreement has been approved by GAFI under Law 230. It should be noted that a withholding tax
of 40 percent is levied on royalty payments unless an appropriate double taxation treaty has been
entered into between Egypt and the source country.

The just-enacted Investment Incentives Law, Law No. 8 of 1997, contains no provisions
guaranteeing foreign investors’ rights to freely repatriate capital, remit profits, or make normal
current account international transfers in freely convertible foreign currency.  Unlike Law 230 of
1989, these matters are not mentioned in the new Law.  The Promilgatory Decree, however, takes
note of Law 38/1994 which generally relaxed foreign currency transfers out of Egypt.  However,
any certainty in this area must await the expedition of the implementing Executive Regulation.  In
the meantime, without a clear understanding of their rights under Law 38/1994, foreign investors
may be rightfully concerned about the “rules-of-the-game” in this regard.
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5.3.8  Intellectual Property Rights

Egypt’s legal system provides a basis for protection of intellectual property rights (“IPR”),
although enforcement appears weak. It is a member of the World Intellectual Property
Organization (WIPO) and a signatory to the Paris Convention on Industrial Property and the
Berne (Copyright), Paris, Madrid, and Nice Conventions (Trademarks). It is not a signatory to the
Patent Cooperation Treaty.

Egypt currently does not have a modern patent law. Law No. 132 of 1949 on Patents
and Industrial Designs is closely modeled on a much older British patent law. It allows inventors
to obtain patent protection for 15 years with the possibility of another five year renewal. However
the law appears to exclude certain categories of products, most significantly, pharmaceuticals and
agricultural chemicals and contains compulsory licensing provisions. Egypt is in the process of
drafting a new patent law to incorporate its obligations under the Uruguay Round TRIPS (Trade-
Related Intellectual Property) Agreement. Trademarks are protected under Law 57 of 1939, but
instances of trademark violations frequently have been alleged.

The country is believed to have made significant progress in improving its protection for
copyrighted works, including passage of amendments in 1992 to its Law 354 of 1954, its
Copyright Law. The amendments increased piracy penalties and extended copyright protection to
computer software. In March, 1994, the Peoples Assembly passed additional amendments to treat
computer software as a literary work, giving it a longer term of protection. In addition, the GOE
issued a ministerial decree in April, 1994 that clarifies rental and performance rights and
protections for sound recordings. According to the U.S. Government, the GOE has made
considerable progress in enforcing the copyright law and new regulations although piracy is still
widespread.

Rights acquired under the patent, trademark, copyright and industrial designs laws are
enforceable by civil actions for damages and criminal prosecution. But, as indicated, important
segments of Egypt’s economy lack adequate IPR protection. Its industrial property offices -
Patent Office, Trademark Office, and Industrial Design Office - are not providing services needed
by Egyptian industry and foreign investors. It takes too long to register a mark or obtain a patent,
and industrial designs are neither published nor available for inspection. The Trademark and
Industrial Design offices conduct all operations by hand and lack basic tools and materials to
perform their duties. Currently, a USAID/Egypt project is at work to enhance all of these areas.
The legal framework for Egypt’s IPR system needs further improvement. The draft patent law
should be adopted as soon as practical. The Trademark and Industrial Design laws should be
amended to provide for publication and examinations. A system of plant varieties is needed to
protect and encourage development of Egypt’s agricultural sector. The Patent, Trademark, and
Industrial Design Offices should be combined under a single administration and located in a single
facility.

Progress in enforcing IPR rights is crucial to Egypt’s efforts to enter global markets.
Once its producers are exposed to international competition with the reduction of  import barriers,
technology will become crucial to Egypt’s competitiveness both in domestic and in global
markets.  But, since the technology for the most part will have to be imported through FDI, it is
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unlikely Egypt will profit by the introduction of such technology if proprietary rights are not
guaranteed and enforced.

5.3.9 FDI-Related Reform Initiatives

Notwithstanding problems regarding implementation of Egypt’s FDI-related
legal/regulatory regime, the GOE has introduced significant reforms in facilitating FDI. Laws
were passed in 1996 allowing both Egyptians and foreigners to undertake the construction,
operation, and maintenance of certain highways under Build-Operate-Transfer concessions for up
to 99 years. Another law was enacted allowing the private sector (Egyptians and foreigners) to
operate airports through concession leases up to 99 years. Investors would have to maintain the
airport’s buildings and equipment and transfer them back to the Government in good condition
upon expiration of the agree-upon concession period. Of particular note with regard to the latter
law, it apparently contains a provision that bans the confiscation of airport buildings and
equipment “under any circumstances.”

The GOE established an investment office in every governorate, chaired by the Governor,
to advise regarding FDI opportunities therein and facilitate official investment procedures
necessary to establish their enterprises. The new offices will be responsible for streamlining
investment procedures and offering facilitating support for new enterprises. The Cabinet eased the
procedures at the Commercial Register, adding facilities to benefit applicants and reducing the
number of documents required. Anticipating inter-governmental coordination problems, the GOE
set up (a) a Ministerial Committee to resolve investment-hindering disputes between
governmental bodies, as well as (b) a Committee to receive and attempt to resolve investor
complaints regarding governmental actions affecting their investments. A law was passed
liberalizing most controls on the admission, residence, and departures of foreigners. And, finally,
in the context of consideration of a new, “unified” investment law, the Government indicated it is
committed to extensive consultation with the Egyptian business community, including foreign
investors, before adopting FDI-related legislation to be submitted to the Peoples’ Assembly**.

5.4  Collateral Impacts on FDI

There are a certain number of areas that do not directly regulate FDI but which exert
indirect impacts that can facilitate or constrain it in a country. The two that draw particular
attention in Egypt are labor and worker rights and the commercial legal system.

5.4.1  Labor Law/Worker Rights

All Egyptians are required to obtain a work certificate and all work relationships must be
evidenced by individual employment contracts specifying the terms and period of employment.
Labor laws require dismissal of workers only for “grave faults” (incitement to strike, extremely
poor work performance, chronic absenteeism, or willful damage of property) and requires prior
notice of dismissal or compensation in lieu thereof. Prior to dismissal, an employer must submit

** Unfortunately, the Government failed in this regard with respect to the draft investment incentives legislation
just as Law 8 of 1997, the final draft of which was not made available to business groups or private lawyers for
review and comment prior to the submission to the Peoples Assembly for consideration (see Appendix D).
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his dismissal decision to a tripartite administrative conciliation commission. Current Labor law
requires a company to allocate 10% of all profit distribution to its work force, and requires that all
private sector employees receive an annual raise of 7 percent. Current labor law does not
authorize collective bargaining or strikes, but a new Labor Law is being drafted that may include
such provisions.

Law 230, the Investment Law, contains a number of provisions relating to workers.
Article 20, paragraph 3, provides that a percentage equal to no less than ten percent of a project’s
distributed profits must be distributed annually among project personnel. (This reflects the
requirements of Article 26, paragraph 1, of the Egyptian Constitution, which provides that
“workers shall have a share in the management and profit of projects.”) A similar provision
obtains with regard to industrial investments under the Companies Law, Law 159. Both Law 230
and Law 159 incorporate certain provisions of Egypt’s labor laws to the effect that individual
investment projects (in the case of Law 230, inland projects only) must have 90 percent Egyptian
workers, unless otherwise exempted. However, Article 43 of Law 230 relating to Free Zone
projects requires them to have no less than 75 percent Egyptian workers. Egyptian minimum
wage provisions are applicable to investments under both laws and all required social benefits
must be paid. Required benefits constitute approximately 26 percent of wages paid.

5.4.2  Commercial Legal System

As pointed out earlier, Egypt’s commercial legal system, based on the 1883 Commercial
Code, is outdated and, in its present state, incapable of facilitating Egypt’s transition from a
socialist economy to an entrepreneurially-drived, private investment-based, free market open
economy. In an intensive 1994 study and assessment of the Egyptian Legal and Judicial Sector
(Bentley Study), it was found that Egypt’s commercial law system needs significant
modernization. Among the major problems found that inhibit both domestic business enterprise
and affect foreign investment were:

-  outmoded commercial laws that do not reflect or respond to modern   commercial
concepts and forms of doing business;

- reliance on institutions such as the Commercial Register, Land Register, and Official
Gazette characterized by antiquated procedures and out-of-date technology; 

- inefficient, dilatory, and ineffective enforcement of commercial laws through the
judicial system;

- difficulties and costs of enforcing judgments and undertaking asset discovery;

- lack of a modern, clear framework for local and international arbitration of
  commercial and investment disputes;

- problems and delays in gaining judicial enforcement of local and international arbitral
awards;



70

-  need to increase the commercial expertise of judges and insulate them from undue
influence of outside political and corrupt influences;

- need to emphasize the independence of the judiciary from Executive Branch influence
and demands;

- lack of adequate public and private institutional economic law and policy analysis;

- lack of modern, integrated, fully-indexed legal information systems;

- lack of adequate private sector review and input for economic aspects of legislative
and regulatory initiatives;

- frequent failure in legislation to repeal prior inconsistent legislation or to protect rights
acquired thereunder;

- outdated and inadequate commercial legal curricula at the university level.

- poor case management and inadequate physical and staff resources for the
   judiciary; and

- lack of systematic post-enactment monitoring of new laws and regulations
   in terms of the efficiency and efficacy of their operation.

Most of these findings were reiterated in a May, 1995 World Bank study of Egypt’s
Commercial Judicial System. Although the Commercial Code currently is undergoing
significant legislative drafting to modernize it, few of these major concerns have been resolved
as of the date of this study
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EGYPT

“Pros” for FDI in Egypt

− Largest potential market in MENA region.
 
− Strategically located at the meeting point of the Middle East and North Africa and close

to European markets.
 
− Large trainable, productive available labor base.
 
− After slow start, gradually liberalizing trade and investment.
 
− Leader in Middle-East regional economic integration initiatives and could become and

industrial/sales platform for the region.
 
− Exchange rate and financial stability.

“Cons” for FDI in Egypt

− Retains Socialist policy mindset with Public Sector still dominant in many areas of
economy.

 
− Pace of macroeconomic reforms and trade/investment liberalization well behind those

of comparison countries.
 
− Confusing, multiple, inconsistent, and non-transparent legal regimes affecting foreign

investment, incentives, and company formation with tedious and costly implementing
procedures.

 
− Significant and effective bureaucratic, union, and sectoral opposition to privatization

and trade liberalization.
 
− Huge bureaucracy that operates arbitrarily with excessive discretionary authorities,

delays, and unnecessary red tape.
 
− Inefficient infrastructure.
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6.0 COUNTRY COMPARISONS: TURKEY

6.1 Business Climate for FDI

6.1.1  Market Potential

Turkey’s population of nearly 65 million is slightly larger than Egypt’s, and growing at
2.2% per year. Turkey’s total GDP was nearly $174 billion in 1995. The average per capita GDP
of Turkey is about $2,680, more than twice as large as Egypt’s. Income disparity is large within
its both population and its regions. In the extreme northwestern and western provinces of Turkey,
annual per capita income is $4,000 to $8,000, while in the eastern provinces it is less than $1,000.
Thus the major market in Turkey as well as in Egypt for most products is highly concentrated in
major urban areas of a small geographical part of the country.

6.1.2  Resource Endowment

Turkey has an easily trainable, reasonably educated work force. The total employed labor
force was nearly 21 million and unemployment about 7%. There is a shortage of skilled workers
in some economic sectors that have grown the fastest.

6.1.3  Infrastructure

Turkey’s infrastructure in its major market area functions well in support of new foreign
investments. Except for electricity, the infrastructure in Turkey is generally better developed than
in Egypt. Turkey has an extensive highway network, five major seaports providing easy access to
all inland markets, and a telecommunication systems that was recently upgraded to international
standards by a substantial investment program.  Substantial opportunities for foreign investment in
infrastructure have resulted from plans to privatize and to offer private sector involvement on a
BOT (build-operate-transfer) investment basis to build power plants, port installations, airports,
and other infrastructure.

6.2 Foreign Direct Investment

Turkey has received little foreign direct investment relative to the size of its economy,
geographical location, rate of development, and openness to foreign investment. The cumulative
total received between 1980 and 1995 was only about $9 billion. There was a rapid acceleration
of the annual inflow of direct foreign investment from $170 million in 1986 to an all-time high
level of $1,242 million in 1992 and subsequent stagnation at a little over $1 billion per year,
according to YASED, the Foreign Investors’ Association. It shows a total of $5,256 million for
the five years 1991-95.

About 60% of all foreign investments to Turkey originated in the EU countries and only
$1.1 billion, or 11.6% from the US. The preferred sectors were automotive (14.8% of total),
banking and finance (13%), and trade (11.4%).  Foreign investment in the tourism industry
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accounted for only 4.9% of total direct foreign investment. This low number does not reflect the
importance of tourism in Turkey nor the position held by foreign companies. Many of them
operate through franchises or management contracts rather than with equity investment.

State ownership in a wide range of industries is quite extensive, and is to be reduced by a
new privatization program concentrated in the electricity distribution sector, while state-owned
electric generating plants are to be offered on long-term leases to private operators.

There seems a contradiction between the low level of direct foreign investment and the
openness and non-discriminatory treatment of foreign investment in Turkey. According to
informed local sources, Turkish governments, in contrast to those of other countries, have never
organized an ongoing, effective promotion campaign to attract foreign investment nor sent their
Ministers on extensive missions to advertise the attractiveness of Turkey before foreign business
audiences. Many foreign investors are put off by the unstable financial situation in Turkey which
raises the risk of devaluations and interruptions of cross-border financial transfers eroding dollar
profits. Weak protection of intellectual property rights, excessive red tape, administrative delays
in granting permits, and frequent political changes and uncertainties affecting government laws
and regulations are all viewed as negative elements in the business climate for foreign investors. In
a survey of foreign investors conducted by YASED, 51% cited high inflation as the biggest
operating problem for them in Turkey.

6.3 Government Economic Policies

6.3.1  Government Economic Policy Reforms

 Since the early 1980’s, Turkey has made substantial progress in implementing policies
that have resulted in satisfactory economic growth and higher living standards. Governments have
moved far in implementing policies of deregulation, liberalization from price and import controls
and subsidies, and opening the economy to expanding trade and investment, but there has been
considerably less progress with privatization and little progress in attaining financial stability.
Turkey has taken steps to implement international standards in quality control, in banking and
accounting practices.

6.3.2  Effectiveness of Reforms

 The reform program has not been completed, however, and some reform legislation has
not been implemented or enforced effectively. According to the Chairman of YASED, “the
customs union with EU necessitates a new adjustment plan, which must go further and deeper
than previous attempts to realign Turkey’s public sector finances, cut spending, increase savings,
widen and deepen capital markets, push privatization, and restore a level of investor confidence.”

6.3.3  Relationship with International Financial and Trade Institutions

After Turkey’s last standby-by arrangement of $730 million with the IMF expired in
September 1995, the new government decided not to request a new loan agreement, presumably
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because the government was not ready to meet the required conditionalities and discipline for a
new economic stabilization program. A visiting IMF mission publicly expressed concern about the
failure of Turkey’s previous stabilization program, the expanding public sector budget deficit, and
accelerating inflation. The mission urgently recommended applying a new austerity and economic
reform program. The IMF’s concern over Turkey’s economic policies stands in sharp contrast to
the IMF’s praise of Egypt’s progress with economic reforms.

6.3.4  Privatization Policies

 State ownership of industries remains quite extensive in Turkey and very little progress
has been achieved in privatizing them, despite widespread support among the various political
parties. The iron and steel sector is about 75% state-owned, the financial sector 60% and even the
textile industry is 10% state-owned. The Privatization Administration plans to privatize state
companies in electric power distribution, petrochemicals, oil refining and product distribution, oil
and other maritime shipping lines, shipyards, airlines, textiles, dairy products, meat and fish
processing, fodder production, forestry products, tires, electronics, tin, lead, and copper mining,
cement, cargo handling, and tourism. The plan calls for a flexible approach to privatization, that
is, selling shares to the public and/or share blocs to investor groups and/or total company sales to
private national or foreign companies.  State monopolies, such as companies in
telecommunications and electric power generation, will require special laws to be privatized. The
government owns a number of important banks which it intends to privatize. The State Pension
Fund is actively seeking to place its six hotels under private management. There are also hundreds
of private companies with minority government equity participation.

In November 1994, the previous government reaffirmed its commitment to privatization
by the enactment of the Privatization Law 4046. Subsequent government crises and changes,
however, and legal challenges and effective opposition from special interest groups delayed
further implementation. The new government of Islamist Prime Minister Erbakan has reaffirmed
the government’s commitment to privatization as part of an effort to obtain large scale
stabilization loans from international financial institutions.

6.3.5  Opening to Foreign Investment
 
 Turkey enacted a new Foreign Investment Incentive Decree in June 1995. It contains the
following provisions:
 

• • National treatment for foreign investors.
  
• • No limits on equity participation for foreign investors.
  
• • No sectors closed to foreign investors.
  
• • Freedom to remit profits, fees, and royalties abroad and to repatriate capital.
  
• • No requirement to return export proceeds and convert them to local currency.
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• • Approval of all foreign investments only by the General Directorate of Foreign

Investment.

Investment incentives available include subsidized credit facilities and exemptions from
value-added and corporate income taxes, customs fees and duties. Foreign companies that
manage locally-owned hotels, for example, pay only a 21.4% withholding tax on profit
remittances abroad, but no corporate income tax. There are no export or local content
performance requirements, but certain investment criteria need to be met to qualify for tax and
investment incentives. Major concerns for foreign investors are:

• the current high level of financial instability in the economy,
 
• uncertainty about legal and regulatory stability,
 
• delays and red tape in the administration of laws and regulations, and
 
• capacity constraints in some infrastructure areas that need to be removed, such as

airports and seaports and electric power generation.

Despite uncertainties about the investment climate in Turkey, Renault plans to build a
$362 million vehicle factory. Royal Dutch Shell, Mitsubishi, and MW Kellogg are jointly
competing against other foreign investment consortia to invest $2.4 billion in a electric power
project and associated terminal to import liquefied natural gas to be used as feedstock for power
generation.

Most foreign investors in Turkey have already benefited from relatively fast economic
growth and are attracted by the long-term opportunities offered by Turkey - strategically
positioned as a bridge between the EU and the newly independent countries of Central Asia -
based on their close cultural, linguistic, religious, and diplomatic ties. Some foreign investors have
already established headquarters in Turkey for supervision of their operations in Central Asian
countries and/or a production base in Turkey for marketing to Central Asia and are looking to
development of special business relationships including twin-plant and joint marketing operations.
Cultural affinity between these countries and Turkey facilitate such arrangements.

6.3.6  Areas of Discrimination

The government established an agency, the General Directorate of Foreign Investment, to
streamline and speed up the processing of new foreign investments. Foreign investors, however,
report delays in obtaining necessary permits and licenses from some Ministries. For example,
several foreign mining ventures have not been able to start operations because they are waiting for
mining and health permits to be issued.  Some foreign mining investments have been halted by the
Land Utilization Law, which prohibits the use of agricultural land for industrial projects. A so-
called Olive Tree Law prohibits all industrial or mining activity within three kilometers from any
olive orchard. Originally, the mining law of 1985 had encouraged 20 foreign mining companies to
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seek permission to explore for and develop mineral deposits, but the majority of the 16 that have
left “relinquished their projects due to the unstable investment climate” according to an article in
YASED’s monthly bulletin.  A foreign owned casino company has decided to leave Turkey after a
number of years of operation in the tourism industry, because it can no longer compete against
private national companies that apparently do not comply with tax regulations that are not being
enforced against them.

6.4 Macroeconomic Trends

6.4.1  GDP Growth

 Turkey has attained generally somewhat faster GDP growth than Egypt in recent years,
but at the cost of financial stability. Since 1981, Turkey’s GDP growth rate averaged about 5.2%
per year. Year-to-year performance has varied considerably however. For example, growth of
8.1% in 1993 was followed by a negative 6% in 1994 as part of a major financial crisis that has
still not been brought under control. GDP growth, however, returned to 8.1% in 1995 and is
expected to reach about 7% in 1996, fueled by a surge of spending and imports. The current over-
heating of the economy is largely demand driven, thereby creating strong inflationary pressures.
Gross fixed capital investment dropped by 16% in 1994, but still remained at a very high level of
27% of GDP. Private investment, responsible for nearly 80% of total investment, declined by 9%,
while public investment was reduced by 35%.

6.4.2  Sectoral GDP

Agriculture accounts for 16% of GDP and a much large proportion of employment. There
has been essentially no growth in agriculture 1994 and only 2% in 1995. Industry makes up 25%
of GDP. It experienced an 8% drop in manufacturing in 1994, while mining production expanded
by 8% and the energy sectors by 3%. In 1995, however, the industrial sector as a whole expanded
by 12%. The service sectors account for 59% of GDP. As a group, they expanded by 6% in 1995.

6.4.4  Inflationary Trends

In contrast to Egypt, Turkey has not been successful in controlling inflation. In fact,
inflationary pressures continue to be Turkey’s chief economic problem. Consumer prices have
risen by an average 74% per year since 1988 and reached an all-time high of 126% in 1994.
Consumer prices during the twelve months ending in May 1995 were up by 82% and may
approach 100% in 1996 and move still higher in 1997. Turkish governments have consistently
opted for policies aimed at fast economic development, paying less attention to sound fiscal and
monetary management.

The government’s consolidated public sector budget deficit may expand to $18 billion in
1996, equal to 10% of GDP. Interest payments on the government’s external and internal debt are
the largest item in the budget (844 trillion TL), followed by public sector salaries and fringe
benefits (496 trillion TL), together absorbing 99.5% of total tax revenue. External debt service
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this year will reach $10 billion. The government’s external debt amounts to $73 billion and the
internal debt to $28 billion, together equal to 60% of GDP.

Turkey’s high rate of inflation is a major constraint for new foreign investors. Companies
operating in Turkey, however, plan for a predictable high rate of inflation. They operate free from
price or margin controls and can adjust their cost structure and set their prices, limited only by
competition. Some foreign companies report the fastest sales growth in Turkey compared to any
country in Europe. In times of depressed domestic demand, they are able to reduce the work force
and real wage rates and reorient marketing to export markets. High real interest rates provide an
incentive for firms with cash balances to operate profitably in short-term financial markets.
Despite a maximum corporate income tax rate of 46%, many firms report satisfactory bottom line
results.

6.4.5  Foreign Trade Trends

 In Turkey, a volatile relationship between rates of inflation and devaluation have
significantly determined yearly overall export performance and the trade and current account
balance. In 1993, a Central Bank policy of maintaining a strong lira by keeping the currency
overvalued significantly cheapened imports and thus encouraged an unusually large expansion of
imports, while exports were held back by the overvalued currency. The result was a huge trade
deficit of $14 billion and a current account deficit of $6 billion. In a sharp policy shift, the lira was
devalued by 18% in real terms in 1994. As a result, imports declined by 21%, exports expanded
by 18%, the trade deficit narrowed to $5 billion, and the current account was converted into a
surplus of $2.6 billion, helped by 10% larger receipts from tourism. In 1995, the rate of
devaluation again lagged behind the rate of inflation, but exports continued to expand strongly. So
far in 1996, import growth has accelerated further, while export growth has slowed. Thus, a trade
deficit of about $10 billion may have been reached already by mid-year and could expand to $20
billion for the entire year.

Although Turkey continues to control imports, the approval process has become
increasingly automatic. All importers must obtain:

• a general license to import, valid for one year,
 
• an import certificate for each type of product in order to obtain foreign exchange for

payment by a bank, and
 
• a separate certificate to clear imports through customs.

6.4.6 Trade Patterns and Trade Treaties

Under the Customs Union agreement with the EU countries of January, 1996, Turkey is
obligated to:
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•  phase out non-tariff import fees, such as contributions to a low-cost Housing Fund,
and all other non-tariff barriers to foreign trade,

 
•  eliminate its tariff barriers on imports from the EU,
 
•  reduce its tariffs to third countries to the level of the EU external tariff, and
 
•  align other trade, investment, and economic policies to those prevailing in the EU,

such as the law protecting intellectual property rights.

These alignments have to be achieved at specified times during the next five years. Some
exceptions will prevail, relating to trade in agriculture and textiles, for examples, which are
governed by special EU or international agreements. Once these tariff reductions and those agreed
at the Uruguay Round GATT negotiations are completed by Turkey, the average duty level on
imports from EU and EFTA countries will drop from an average of nearly 6% to 0% and on
imports from third countries from more than 10% to only 6%, but on products imported from the
US by Turkey to as low as 2%. Turkey has gained free access to the rich EU market for all except
agricultural products. The customs union thus presents an attractive opportunity for foreign
investors that need a low cost export base for supplying the EU market.

As part of the customs union with the EU, Turkey agreed to align its trade policies with
the Common Commercial Policy of the EU, to accept and participate in all existing international
trade agreements of the EU, and to sign all future bilateral trade agreements with third countries
or blocs of countries to be negotiated by the EU.

But Turkey is apparently already having difficulties implementing its initial commitments
for a customs union.  Indeed, it would be worthwhile for Egypt to watch closely and analyze
Turkey’s difficulties in adhering to its commitments for a customs union with EU, because this
may have some applicability should Egypt negotiate a free trade agreement with EU.

6.4.7  Balance of Payments Trends

 In 1996 the balance of payment deficit is estimated to reach about $10 billion due to the
high growth of import demand resulting in a trade deficit of $20 billion. The payments deficit,
however, appears to be offset by increased short-term borrowing and by an estimated $5 to $10
billion in so-called “suitcase trade”, that is, consumer goods purchases by a large number of
visitors from the countries of the former Soviet Union. An indication that this “suitcase trade” has
assumed substantial proportions is the fact that the Turkish balance of payments is registering a
surplus so far in 1996 because reserves have continued to expand (by $4 billion in the first six
months) despite a widening trade deficit. Central Bank gold and foreign exchange reserves stood
at $17.3 billion August 9th versus $16.2 billion one year earlier and total (incl. commercial bank)
foreign exchange reserves at $26.8 billion versus $25 billion a year earlier.  Revenues from
tourism are estimated to expand from $4.3 billion in 1994 and nearly $5 billion in 1995 to $6.1
billion due to a record 9.5 million tourists expected this year. Workers’ remittances are about $3.3
billion and foreign grants about $1 billion. The current account balance deteriorated sharply from
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a surplus of $2.6 billion in 1994 to a deficit of $2.3 billion in 1995 to a much larger deficit in
1996.

6.4.8  Foreign Exchange Rate Regime

 In Turkey, multiple exchange rates were abolished and partial liberalization of remittance
and other adjustment policies were introduced together with a 49% devaluation in 1980, followed
by the adoption of a “crawling peg” exchange rate regime. In 1984, commercial banks were
allowed to set their own exchange rate within a band of 6% around the Central Bank exchange
rate. In 1986, the exchange band was abolished. Since 1988, the Central Bank, after consultation
with commercial banks, establishes and changes the exchange rate vis-à-vis the US dollar after
which the rate of other currencies is aligned. Turkey does not keep its exchange rate fixed like
Egypt to let its currency become overvalued. The annual rate of devaluation of the lira was about
50% at mid-year 1995 and 1996. In Turkey devaluation roughly follows the rate of inflation in
order to maintain the competitiveness of Turkish exports by keeping the exporters’ production
costs constant in dollar terms. The Central Bank, after consultation with the commercial banks,
adjusts the exchange rate of the Turkish lira to the US dollar. That rate automatically determines
the rate at which all currencies are then freely traded. Thus the exchange rate is controlled but the
exchange transactions are free.  The Turkish government has adopted a policy of mini-
devaluations in order to help exports remain competitive within an environment of high domestic
inflation. Devaluation, however, has added to inflationary pressures.

6.4.9  External Debt

Turkey’s external debt reached $74 billion in 1995 but it has not asked for any portion of
its external debt to be written off (indeed, Turks point proudly to the fact that Turkey has never
defaulted on foreign debts): Turkey’s domestic public debt was about $25 billion, 110% larger by
the end of July 1996 compared to the same period last year. About 44% of Government spending
goes to meet interest payments on the external and internal debt. The government faces a serious
debt service crisis currently, because about two-thirds of the debt is very short term and has to be
frequently refinanced at real interest rates approaching 44% due to the perceived increased risk of
default or forced re-scheduling. The government’s large financing requirements leave little
funding available for the private sector, which in any case cannot pay such astronomical interest
rates.

6.5  Legal/Regulatory Regime

Turkey’s legal structure is based on its 1982 Constitution. The Constitutions guarantees
an independent judiciary. The country’s basic commercial legal regime comprises the Commercial
Code and the Code of Obligations [contracts], both of which are based on the Swiss codes.

FDI in Turkey is governed by Law No. 6224 of 18 January 1954, the Law Concerning the
Encouragement of Foreign Capital, as thereafter amended from time-to-time, and the Foreign
Capital Framework Decree of 7 June 1995 as interpreted and applied by various “Communiqués”
[regulations], currently the Communiqué Concerning the Foreign Capital Framework Decree
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(Undersecretariat of Treasury Decree No. 96/3 of June 1996). The 1954 Law is a relatively
limited, sketchy law that addresses only basic aspects of FDI and leaves its administration and
implementation to be elaborated through policies adopted by the Government and regulations
explaining them. The Law applies to all foreign capital and credit provided they are: (a) beneficial
to the economic development of the country, and (b) invested in a “field of activity open to
Turkish private enterprise.” Foreign capital is defined as including foreign currency, commodities
in-kind, intellectual property rights and licenses, and reinvestment. A company with foreign capital
must be either a joint-stock company or a limited liability company.

The Law originally established an interministerial Committee for the Encouragement of
Foreign Capital with authority to approve investments meeting the above criteria and appraise the
value of incoming investment, while the Ministry of Finance was given authority to grant
applications for the transfer of shares, sale proceeds, loan repayments, and interest payments.
Transferability of shares may be guaranteed by the Government upon request. The Committee’s
functions were transferred to the Undersecretariat of Treasury and Foreign Trade in 1980.

6.5.1  Basic Property Rights/Guarantees

The Constitution of 1982 guarantees the right of private property ownership, without any
apparent conditions or limitations.

6.5.1  Restrictions on Foreign Investment

The Law for the Encouragement of Foreign Capital indicates that foreigners may not
invest in sectoral areas foreclosed to the Turkish private sector. These relate mostly to national
security and defense-related activities. Otherwise, FDI is permitted in most sectors but majority
equity is prohibited for investments in aviation, broadcasting, and maritime transport, while
investment in banking, insurance, and petroleum/minerals requires the special permission of the
relevant sectoral ministries. Ownership of 100 percent is permitted in all other investments.
Wholly foreign-owned insurance companies are allowed to operate but a separate company must
be formed for each insurance activity.

6.5.3  FDI Admission/Approval

 Article 8 of the Foreign Capital Framework Decree provides that “the permit,
registration, provision of incentives to investors are  executed by the General Directorate of
Foreign Investment (“GDFI”), a subdivision of the Undersecretariat of Treasury. The investment
approval is obtained by means of an application filed with GDFI and requires submission of the
usual corporate documentation together with documents describing the investment activity to be
undertaken. All IPR and technology licensing agreements must be specifically approved by GDFI.
GDFI then issues a registration of the foreign capital and a permit certificate applicable to the
investment. Corporate formation for the investment project is regulated by GDFI as well and
subject to its approval. GDFI screening mechanisms appear routine and no processing complaints
were noted. The entire process through to issuance of the permit certificate takes approximately
four to six weeks. GDFI, aware of the time involved, recently established a One-Stop-Shop within
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it to facilitate processing of investment approval applications and other licenses. Extensive delays,
however, have been noted in the mining sector attributable to delays in obtaining health permits
from the Ministry of health - sometime up to three years. There are no performance requirements
specific to foreign investment approval as such, although there are certain conditions attached to
the nature and location of the investment for purposes of conferring the various incentives
provided.

6.5.4  Treatment of Foreign Investment

 Article 10 of the Law Concerning the Encouragement of Foreign Capital provides for
National Treatment of foreign investment. Additionally, Turkey is party to some 20 Bilateral
Investment Treaties (“BITs”) - including Germany, Japan, Netherlands, and the USA - that
typically require extension of National Treatment to investments between the parties. Foreign
investors receive National Treatment and have not been discriminated against in bidding for State-
owned enterprises. Some complaints have been noted, however, about bureaucratic practices
affecting foreign investors, especially what is perceived as discrimination against them in the
administration of tax laws.

6.5.5  Investment Protection

Article 46 of the Constitution of 1982 authorizes expropriation of property, but only for a
public purpose and upon payment of “real value.” As indicated above, Turkey has signed some 20
BITs that also provide for some variant of “prompt, adequate, and effective compensation” for
the taking of investor property. Expropriation is by public agencies and are subject to judicial
review. Such as have occurred awarded compensation and there are no claims outstanding.
Turkey participates in both the U.S. Overseas Private Investment Corp. (“OPIC) and the World
Bank’s Multilateral Investment Guaranty Agency (“MIGA”) investment risk insurance programs.
It is a signatory of the OECD Code on Liberalization of Capital Investments and Invisibles
Operations, the Washington and New York investment dispute settlement conventions, and is a
member of the International Center for the Settlement of Investment Disputes (“ICSID”). There
are also effective means for enforcing property and contractual rights within Turkey’s commercial
legal system.

6.5.6  Taxation of FDI

Corporate taxation is imposed and governed by the Tax Procedures Code and the Statute
Governing Procedures for the Collection of Public Claims. Partnerships and individual income are
taxed under the Income Tax Code. The corporate tax rate is 25 percent of taxable profits plus a
10 percent surcharge on tax payable for an aggregate effective tax rate of 27.5 percent. Dividends
to non-resident companies are not subject to withholding, but those payable to non-resident
individuals are subject to a 30 percent withholding tax. There is a Value Added Tax (“VAT”)
payable on the purchase of goods and services which can be offset from the delivery of goods and
services once made. The basic VAT rate is 15 percent, but varies for different commodities and
services. Goods and services that are exported are exempted from the VAT. An annual real estate
tax is imposed at  .6 percent on land and .4 to .5 percent on buildings. Turkey has signed at least
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22 treaties for the Avoidance of Double Taxation, including with France, Germany, Italy, Japan,
and the United Kingdom (“UK”). It is still in negotiation of such a treaty with the USA.

6.5.7  Repatriation/Remission

 Article 5 of the Foreign Capital Framework Decree provides that “the transfer or
reinvestment of profits, dividends, and proceeds from sales and the liquidation, compensation
payments, payments under license . . . are unrestricted.” Non-resident shareholder profits can be
remitted abroad through a commercial bank without prior authorization. Foreign currency
accounts may be maintained in Turkish banks for these purposes. Payments for intangibles may be
made if the agreement giving rise to them has been registered with GDFI. Guarantees of capital
repatriation and profits remissions are also contained in most of Turkey’s BIT treaties. Foreign
exchange is freely available at market rates. No concerns were noted with regard to either
remission of profits or repatriation of capital.

6.5.8  FDI Incentive Programs

Each year the Council of Ministers determines the conditions for an investment to receive
incentives, as well as the type of benefits to be provided. These are set forth in an annual
Communiqué issued each January by the Undersecretariat of Treasury. Incentives generally are
regulated and implemented by the General Directorate of Incentives and Implementation except
that incentives provided to foreign investors are administered by GDFI. Incentives are provided to
support investments that: (a) confirm with Turkey’s development plan and annual programs; (b)
encourage employment and equalize national imbalances; (c) involve foreign currency generation;
and (d) ensure implementation of advanced and competitive technologies. Incentives available
include: (1) customs duties/fees exemptions; (2) investment allowances; (3) VAT support for
purchases of machinery and equipment; (4) guarantees of foreign loans; (5) real estate
procurement; (6) sharing of expenses for standards setting and quality improvements; (7) energy
support; and (8) certain tax credits. Incentives from the above list vary depending on whether the
investment is made in certain development regions or “special priority” sectors, and the amount of
the investment. The final nature and term of incentives is set forth in the so-called “investment
certificate” which also includes any conditions or other stipulations relevant to their
administration.

Turkey currently also has eight Free (Trade) Zones. Free Zones were initiated to increase
export-oriented investment and production and to accelerate the entry of foreign capital and
technology. The Free Zones are deemed to lie outside the customs boundaries so that taxes,
levies, customs, and foreign exchange obligations are not applicable therein. Income and revenue
generated in the zones can be transferred freely to any country, including Turkey, without prior
permission or being subject to any taxes, duties, or fees. Trade conducted between a Free Zone
and any other region within Turkey is subject to the standard customs and foreign trade regime,
except for transfers between such zones. Strikes and lock-outs are prohibited for a period of ten
years from the start of operations. Although most zones are developed and operated by the
Government, infrastructure development and management can be by private companies. As of
December, 1995, there were some 900 companies established in the zones with a total volume of
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trade of US$ 7 billion.  As a result of its entry into the Customs Union with the EU, Turkey is
under an obligation to conform its investment incentives to the EU’s programs for such
incentives.

6.5.9  Other Investor Concerns

 There have been a number of concerns expressed about Turkey’s IPR protection and
enforcement. The U.S. Government in the past has cited Turkey for its failure to improve IPR
legislation and enforcement. But, as a result of its entry into the Customs Union with the EU, it is
required to make such changes as are necessary to meet EU standards for IPR protection and
enforcement, which are generally similar to those of the USA. To that end, in 1995, Turkey
passed new Patent and Copyright laws, which, however, do not fully meet some investor concerns
- e.g., protection for pharmaceuticals and protection for pre-existing works. Moreover, Turkey’s
enforcement of IPR rights has been characterized by one U.S. government source as “dismal”, as
a result of which Turkey remains on the U.S. Government’s “priority watch list”. Turkey is a
signatory of the Patent Cooperation Treaty (“PCT”), the Paris and the Berne Conventions and has
accepted the Uruguay Round Trade-Related Intellectual Property agreement (“TRIPs”).



84

TURKEY

“Pros” for FDI in Turkey

− One of the largest markets in the world-recently named by the USA as a “BEM”, e.g., “Big
Emerging Market”, only one in the MENA region.

 
− Average per capita GDP only US$2,680 but as much as $ 15,000 in urbanized Western Turkey.
 
− Recent Customs Union with the EU provides access to the Euromarket.
 
− Commercial crossroads for the EU, Central Asia, and the Middle East and potential headquarters

and operations center for all these markets.
 
− Euro-oriented human resources both in numbers and skills of workers with high productivity.
 
− Turkey has never defaulted on any of its debts.
 
− Dynamic economic growth averaging 5.5%/year since 1990.
 
− Favorable treatment of foreign investors, including remittance freedom.

“Cons” for FDI in Turkey

− Persistent political and economic instability, which contributes to unpredictable policies and an
uncertain business climate.

 
− General perception of Government mismanagement of the economy:
− taxes evaded (US$60 billion in 1995) are three times more than taxes collected;
− continuing and growing government deficits;
− inflation between 70% and 100% annually; and
− Government economic and other statistics considered unreliable.
 
− Government has been slow to undertake legal/economic reforms required to harmonize with EU

systems under the Customs Union.
 
− Commercial legal system considered outdated and dilatory with no effective alternative dispute

resolution system in place.  Continued widespread State ownership in industries.
 
− Privatization is proceeding slowly with an apparently inadequate basis in law and legislation.
 
− Some allegations that Government bureaucracy discriminates against foreign-owned companies

in regulatory and tax enforcement.
 
− New BOT/BOOT law considered inadequate to accomplish Government’s infrastructural

development goals.
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7.0 COUNTRY COMPARISONS: ISRAEL

7.1 Business Climate for FDI

7.1.1  Market Potential

 Israel’s population of 5.6 million produced a GDP of  $85 billion, or $15,700 per capita in
1995 versus $10,600 in 1990. While purchasing power in Israel is considerably larger than in
Egypt for most products, the long-term growth potential of Egypt is stronger due to its sizable
population. Israel’s population is growing at an annual rate of 2.7%, partly due to continued
immigration from the countries of the former Soviet Union. The outlook is for 2.5% annual
population growth,  compared to about 2% for Egypt.  Israel does not have as large an income
disparity within its population or among geographical areas as, for example, Turkey or Egypt.
About 25% of the population is concentrated in the Tel Aviv metropolitan area and virtually all
foreign trade passes through the two ports of Haifa and Ashdod, with easy access to the internal
market.  More than 90% of Israel’s population resides in urban centers.

7.1.2  Resource Endowment

 A productive, highly skilled, well-educated work force of  2.1 million is Israel’s prime
resource endowment. People employed in academic, professional, scientific, and technical
positions account for 25% of the total work force and skilled workers constitute an additional
24%. About 38% of the work force have more than 9 years of education, including 17% with
more than 13 years of education. The literacy rate exceeds 90%. In sharp contrast to immigrants
to most other countries, the Jewish immigrants to Israel are predominantly skilled workers,
including scientists, engineers, and academics. Wages and salaries, on average about $1,500 per
month, significantly higher than in Egypt and Turkey and fringe benefits are equal to 26% to 31%
of wages. Productivity, however, is also much higher in Israel and it has risen steeply from an
average $45,000 in sales per worker in 1985 to $90,000 at present.

However, Israel is poorly endowed with natural resources. It has virtually no petroleum or
natural gas reserves and most of its energy has to be imported. Petroleum imports account for
10% of total imports and absorb 15% of all foreign exchange earned from merchandise exports.
Israel’s mineral resources are potash, magnesia, bromine, phosphates, and gypsum. Even its water
resources are scarce and inadequate.  Given its poor endowment of natural resources, Israeli’s
policy makers have concentrated generous investment incentives for Research and Development
activities to use its high cost, technically skilled labor force to develop high value technology, and
high quality exports which allow Israel to compete in world markets. The government’s targeted
investment incentives, its infrastructure development, and banking sector activities are all geared
to further the realization of this policy goal.
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7.1.3  Infrastructure
 

Although Israel’s infrastructure is generally more developed than Egypt’s, a series of
major new investment projects are designed to further improve Israel’s infrastructure. Some
examples are:

 
• • $10 billion investment program by the Israel Electric Corporation to expand electric

power generation by about 6,000 MW or by 50%, as well as transmission and
distribution;

  
• • $850 million for construction of the new Ben Gurion International Airport;
  
• • $350 million for expanding the capacity of the Ashdod seaport;
  
• • $2 billion to build a new 270 km trans-Israel super-highway;
  
• • $600 million to expand Tel Aviv’s urban mass transit system and to better integrate

the existing system of railway, lightrail, buses, and underground;
  
• • $600 million to build new railroads to Eilat, Jerusalem, and elsewhere; and
  
• • construction of 30,000 additional hotel rooms to accommodate a doubling of tourist

arrivals in 10 years, from 2 million in 1994 to 4 million by 2004.

7.1.4  Foreign Direct Investment

Overall there is a generally receptive investment climate for foreign firms in Israel.
Preferential incentives include fiscal and others even more generous than for national Israeli firms,
with the goal of overcoming perceived political risks of investing in Israel and to counteract
effects of the Arab boycott against firms doing business in or with Israel.

The annual inflow of foreign investment has expanded steadily with the demise of the Arab
boycott. It rose from only $81 million in 1990 and $366 million in 1991 to $504 million in 1992 to
$721 million in 1993 and then almost doubled from $604 million in 1994 to $1.1 billion in 1995.
All forms of private capital inflow (including portfolio investment, private loans, real estate
investments and security placements abroad by Israeli firms) combined amounted to $2.2 billion in
1995.

7.2 Government Economic Policies and Reforms

7.2.1  Government Economic Policy Reforms

 The governments of Israel have traditionally pursued socialist-oriented policies with
extensive government controls and ownership in the economy. State companies still dominate
most sectors of the economy, except agriculture and manufacturing. Israel’s policy makers do not
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seem to have entirely abandoned the outworn socialist-oriented mentality in favor of a firm
commitment to a free market economy.

Private investments suffer from very high levels of taxation, more comparable to those of
Europe rather than the US or developing countries. The viability of some foreign investments in
Israel may, therefore, depend on whether they qualify for generous tax incentives. Added to the
corporate income tax rate of 36% is a 25% dividend tax on the remainder, resulting in an effective
52.75% corporate tax rate. There is also a 17% VAT tax on goods sold or imported and a
purchase tax on some products. There are a variety of fees and surcharges levied for use of the
ports, for mass housing, and other purposes. Some duties or taxes are calculated on artificially
inflated reference values, rather than the actual cost or price of a product.

7.2.2  Effectiveness of Reforms

 Israeli governments have made progress in liberalizing foreign trade, capital and foreign
exchange markets, prices, and in implementing effective investment incentives. However,
extensive government regulation and ownership remain in the economy. The current government
of Prime Minister Netanjahu has reaffirmed a commitment to advance deregulation and
privatization and lower the heavy tax burden, but so far action has not been taken. The overall tax
burden in Israel, equivalent to 40.7% of GDP,  is considerably higher than in Egypt and most
other countries, including the US.

7.2.3  Relationship with International Institutions

Israel has succeeded in building a dynamic economy and in achieving very high living
standards.  Unlike other countries in this study, Israel has not needed or qualified for assistance
from the IMF, World Bank, and other international financial institutions.

Relations between the US and Israel remain strong and highly beneficial for Israel, despite
recurring disagreements over Israel’s policy positions in the Middle East peace process. Economic
and technological benefits have been increased for Israel in recent years by the formation of
bilateral cooperative institutions, such as a Bi-national Industrial Research and Development
Foundation, a Bi-national Science Foundation, a Bi-national Agricultural Research and
Development Foundation, a US-Israeli Education Foundation, and a US-Israeli Science and
Technology Commission.

7.2.4  Government Trade Policies

 Israel has concluded free trade agreements with the European Union, the European Free
Trade area, and the United States.  It is a member of the WTO.  Its internal market, like Tunisia’s,
is too small for most foreign investments, despite high purchasing power of the population. The
government has recognized this and shaped its economic development policy orientation toward
stimulating export growth. This effort has proven more successful in Israel than in the other
countries studied in this report. Government promotion efforts have been increasingly directed
toward private foreign investments in high tech industries, employing Israel’s technically trained,
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high cost labor, and supplying special market opportunities in the US and the EU within the
framework of free trade agreements. Israel appears to accept that other countries can produce
garments more cheaply and has not stopped the migration of investments in the textile industry
from Israel to neighboring Jordan and Palestine. In Israel, the minimum total monthly labor cost is
$1,000 per worker – considerably higher than in any of the other neighboring countries, including
Egypt.

Importers face non-transparent, discriminatory treatment in violation of free trade
agreements, bilateral trade treaties, and WTO guidelines by customs administrators on imports
that compete with local products.  Some of this discriminatory treatment is carried out be means
of specific standards and certification and labeling requirements, fictitious reference prices applied
in calculating duties, and other non-tariff barriers.

7.2.5  Privatization Policies

The government owns currently 162 companies with combined annual sales of about $12
billion, or 17% of total industrial sales. The privatization process started in 1986, but only $3.3
billion worth of assets were privatized by August 1995. Most enterprises owned by labor unions
have failed and been subsequently privatized.  However, like Turkey, Morocco, Tunisia, and
Egypt, Israel has been slow in privatizing its extensive array of state companies.

In Israel, there are state monopolies in electricity, in shipping, water supply,
telecommunications, and strong state participation in air transport, chemicals, construction, oil
exploration, finance, Tourism, and banking. The government owns all three leading banks. All of
these sectors are to be privatized. New private foreign investment is being solicited in
infrastructure sectors to invest on a build-operate-transfer basis, the first one involving the
construction of a major north-south highway. The government-owned military defense industries
own wide ranging manufacturing operations and apparently intend to expand further, contrary to
the government’s privatization policy.

7.2.6  Opening to Foreign Investment

 Israel strongly welcomes most  foreign investment and offers very generous incentives to
attract it. There are few sectors closed to foreign investment for national security reasons or to
protect vested local interests, such as banking or some other services. Wholly or predominantly
foreign-owned investments eligible for “approved enterprise” status under the Encouragement of
Capital Investments Law of 1959 or the Encouragement of Industry Law of 1969 can get even
more favorable investment incentives than national private firms, such as longer tax holidays and
lower corporate tax rates. This preferential treatment was felt necessary to offset the high political
risks to invest in Israel, including the Arab boycott. But the larger international companies
heretofore have avoided Israel in order not to jeopardize more important investments in the Arab
countries. No major US oil company, for example, owns or operates any service stations or other
oil installations in Israel. The immediate concern for most foreign investors is security and the
outlook for peace.
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Foreign investment receives national treatment and can freely acquire up to 100% of
existing Israeli firms. Foreign investors can bid to purchase state-owned companies offered for
sale, without facing discrimination and preferential treatment of national private investors. Israel
has not yet set up a One Stop Shop for foreign investors, such as Tunisia and Morocco, but the
government is moving in this direction in order to facilitate documentation and approval
procedures for foreign investors.

Both the Ministry of Finance and the Ministry of Industry and Trade are concerned with
issues relating to unfair competition. Efforts are made to level the competitive playing field
between private and government-owned companies. The 1988 Restrictive Trade Practices Law
placed monopolies and oligopolies under official control in order to guard against unfair
competition from abusive practices. Problems exist in several sectors, however. Government price
controls are maintained for monopolies. If there are no restrictions on competing imports, then
government price control over a local monopoly is limited to a requirement to give authorities 30-
day prior notice of any planned price increase.

7.2.7  Areas of Discrimination and Exclusion

Government intervention and extensive controls over the economy and frequent changes
in the regulatory environment have been negative factors in the foreign investment climate.
Excessive bureaucratic regulation in the application of tax, labor, import, health, and safety laws is
often a major impediment for foreign investors interested in pursuing business opportunities in
Israel. While there is a policy commitment to deregulation, progress has been slow and spotty and
a regulatory, socialist mentality is still widespread according to local contacts.

7.3 Macroeconomic Trends

7.3.1  GDP Growth

 The Middle East peace process has had and will continue to have a decisive influence on
the investment climate and economic performance of Israel. Progress in reaching peace
agreements between the previous Israeli government and the Palestinian Governing Authority
helped raise the level of investment and economic growth in Israel to record levels in 1995.
Israel’s GDP growth averaged 6% per year since 1990.  Israel’s GDP growth rates were 6.2% in
1991, 6.6% in 1992, 3.4% in 1993, 6.5% in 1994, and 6.8% in 1995. These high levels of growth
were sparked partly also by the influx of 700,000 new immigrants, mostly from the former Soviet
Union and many skilled workers. The annual level of  new capital investment, particularly in
housing and infrastructure, almost doubled during the past five years.

The rapid rate of economic growth can also be attributed importantly to the success in
developing a diverse array of industrial exports. Export-led growth is essential also for the future
prosperity of Israel, because, like Taiwan or Singapore, the modest size of Israel’s domestic
market limits the potential of inward oriented economic growth.
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Extensive government regulation and ownership in the economy hampered economic
growth and resulted in triple digit inflation during periods prior to 1990. To some extent, the
negative effects of a socialist orientation of Israeli governments were offset by free trade
agreements with the US, the EU, and EFTA, by large US government grants, donations from
foreign Jewish organizations, and a steady influx of skilled, productive immigrants. The erosion of
the Arab boycott and very generous foreign investment incentives stimulated an influx of foreign
investment.

7.3.2  Sectoral GDP

 Service sectors account for 56% of total GDP, industry 39%, and agriculture only 5%.
Manufacturing industries grew 5% - 6% in 1995, led by the chemical and electronic sectors. The
highest growth rates were registered by high tech sectors with advanced production techniques,
but not exceedingly capital intensive. Foreign trade is very important for the Israeli economy, with
imports equivalent to 33% of GDP and exports 20%.

Israel is self-sufficient in most food categories, although it imports some grains, meat,
coffee, sugar, and oilseeds. Agriculture has benefited from generous government investment
support and full use of advanced technology. After a financial crisis in agriculture in the 1980’s, a
policy change now emphasizes more reliance on private capital spending and less on government
support for agricultural development.  A measure of success in agriculture was achieved by a
close interaction and quick responses between farmers and agricultural researchers who have
helped farmers apply the most advanced and productive methods of cultivation. Almost all
agricultural land is already under cultivation or used for pasture. Cultivation has shifted from
citrus fruits to more profitable winter vegetables and flowers for European markets.

In recent years, the government has actively promoted the development of a dynamic
tourist industry and offered preferential and generous incentives to private investors in the tourist
sector. As a result, the number of foreign tourist arrivals has grown by around 10% per year,
interrupted only by the Persian Gulf War and by the recent stalemate of the Middle East peace
process.

7.3.3  Inflationary Trends

 After average annual inflation of 18% during 1986-91, the rate dropped to 10% in 1992-
93 and then accelerated to 14.5% in 1994. Inflation has risen from only 8.1% in 1995 to an annual
rate of 14% by mid-1996. The government maintains a tight monetary policy by keeping the
Central Bank’s interest rate to commercial banks high at 15% in order to continue to attract
private funds from abroad and to be able to finance the government budget deficit approaching
5% of GDP. The IMF has urged Israel to tighten its fiscal and monetary policy in order to limit
the budget deficit to less than 3% of GDP. The largest three items in the budget are debt service,
military spending (26.7% of the budget), and education (15.3%).
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7.3.4  Foreign Trade Trends

 Israel’s high rate of economic growth has been export-led. Heavy dependence on imports
due to a lack of natural resources has dictated a policy of encouraging  export development.
Israel’s per capita exports are now the tenth largest in the world. Its success with export driven
policies have been a major factor for attaining a high rate of overall economic growth. Free trade
agreements with the US, the EU, and EFTA countries have been a major contributor to its
success in developing a high level of trade and economic growth.

Total merchandise exports grew by nearly 50% in three years, from $13.1 billion in 1992
to $17.9 billion in 1995. Exports may, however, decline in 1996 due to the overvalued exchange
rate and reduced investments. Imports also advanced by 50% from $18.8 billion in 1992 to reach
$28.1 billion in 1995. An unprecedented large trade deficit of $11 billion is expected for 1996.
Large trade deficits in the past were financed by foreign exchange inflows from foreign loans,
grants, private transfers, and income from tourism.

7.3.5  Trade Patterns and Trade Treaties

 Israel’s leading trade partners are the US, Germany, the UK, and Japan. The US and the
EU together import about two-thirds of Israel’s products, but the EU alone supplies 54% of
Israel’s total imports. US exports to Israel amounted to $5.6 billion in 1995 and US imports from
Israel were $5.7 billion. Israel’s exports to Asia, particularly to the Far East, expanded by 86%
during the past three years, despite an absence of a preferential or free trade agreement.
Manufactured products make up about half of Israeli imports, with a US share of about 23%.
Israel has concluded a free trade agreement with the US, Canada, the EU, EFTA, and the
Palestinian Authority and proposed free trade treaties with Turkey, Jordan, Poland, Hungary, and
the Czech Republic. Some foreign investments were attracted to Israel in recent years in order to
take advantage of its free trade agreements with the US and the EU to supply these large markets
from Israel on preferential entry terms.

Israel maintains extensive import barriers on agricultural products, including quotas,
licensing restrictions, special fees, and outright import prohibition. The requirement to import
agricultural products in multiples of half pound packages constitutes a formidable import barrier
to many processed food products from the US. Imports of all non-kosher meat and meat products
is prohibited. Israel applies a system, called “Tama”, to add estimates of profits, insurance, and
inland freight to the c.i.f. import value of products for calculating the purchase tax due, which
causes higher taxes on imports than their domestic equivalent. For purposes of calculating import
tariffs, customs inflate the c.i.f. value of imports under a system, called “Harama”, to reduce
under-invoicing, but in practice to raise the indirect taxes to be paid by importers and thus provide
a measure of protection to domestic producers.

Importers are charged a fee equal to 1.3% of the c.i.f. value for the use of ports and
stevedores, but exporters pay only 0.2%  of the f.o.b. value. Israel requires that many household
products be sold in package sizes using only metric weights and measures, which favors European
imports. Exporters to Israel faces various fees, labeling requirements, certification, and other
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impediments, whereas enforcement of mandatory standards on domestic producers is often spotty.
Lack of transparency in applying some import regulations adds to the risks and uncertainty of
exporting to Israel.

7.3.6  Balance of Payments Trends

 Fast growth of imports – 12.7% in 1994 and an estimated 10.1% growth in 1995 –
contributed to a current account deficit of $4.1 billion, or 4.8% of GDP, in 1995. The  balance of
payments deficit of $2.8 billion in 1994, more than doubled from 1993, and is estimated at $4.5
billion in 1995. Israel has no problems in securing offsetting financing. A five-year, $10 billion
loan guarantee program from the US, which expires in 1997, has helped Israel to obtain low
interest financing abroad. Foreign exchange reserves exceed $9 billion.

7.3.7  Foreign Exchange Rate System

Since 1986 the basic rate of exchange of the New Israeli Shekel (NIS), established by the
Bank of Israel, has been adjusted in line with changes in a trade-weighted basket of currencies
(US dollar, German mark, British pound, Japanese yen, and French franc). Supply and demand for
foreign exchange is then allowed to determine the actual daily rate of exchange within a band of
7% around that basic rate. In this way, the ability of speculators to make the exchange rate
volatile is greatly reduced. In addition, the Bank of Israel has adequate reserves and external
borrowing power to deal with any temporary pressures on the shekel exchange rate. Since the rate
of inflation in Israel has been persistently higher than the rates in its major trading partner
countries, the shekel has become increasingly overvalued.

Aside from the controlled exchange rate, cross-border transactions are controlled
indirectly through the banking system. The basic rule established by the Bank of Israel, is that
foreign currency transactions are forbidden, unless otherwise permitted.  However, the Bank of
Israel has issued a general permit to commercial banks specifying which exchange transactions do
not require a permit. The rest require individual authorization from the Bank of Israel. After-tax
profits earned from foreign investment in Israel can be freely remitted through an authorized bank,
provided the original investment was also carried out through an authorized bank. The same holds
true for capital repatriation. Transfer of royalties and fees has to be made with prescribed
documentation through an authorized bank. Profit remittance and capital repatriation from a
branch of a foreign company require a special permit from the Bank of Israel which is usually
readily obtained.

A general permit allows an individual company to use its export receipts to pay for its
imports without first repatriating and converting the export proceeds into shekels. Israeli
exporters are allowed to keep bank accounts abroad and to hold up to 10% of export proceeds in
such accounts for up to one year. As part of the liberalization of exchange controls, foreign
companies may be permitted in certain circumstances to raise capital on the Tel Aviv Stock
Exchange and also to transfer abroad funds raised in this way.
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7.3.8  External Debt

The total external debt has risen from $44 billion in 1995 to an estimated $47 billion in
1996, with a debt service ratio of approximately 18% of GDP.

7.4 Legal/Regulatory Regime

Israel, whose jurisprudence is largely based on the British Common Law tradition carried
over from the pre-1948 British Mandate, does not operate with a written constitution in the
manner of the other countries studied. However, certain so-called “Basic Laws” with limited
amendability have been enacted which, together with Israel’s Declaration of Independence, form
the basis for Israeli law. All legal rights and obligations are based either in statute or in case law.

7.4.1  Basic Property Rights/Guarantees

 For lack of a written Constitution, there are no “constitutional” bases for private property
rights or against expropriation. Instead property rights, contractual obligations, and property
protection issues are addressed in statutes and/or in case law.

7.4.2  Restrictions on Foreign Investment

 There are basically no restrictions on the amount of equity foreign investors can acquire
in an Israeli enterprise nor on the acquisition of real estate although payments must be made
through an authorized bank. However, because of the fact that the Government owns 90 percent
of Israeli land, it is difficult for foreigners to get access to land except through an investment
incentive program. Apart from defense and security-related industries, there are no explicit
sectoral restrictions on foreign investment, although investment in certain regulated industries,
such as banking and insurance, require prior approval of the relevant ministries. It is noted that
there are no foreign banks operating in Israel, presumably because they are not allowed, by
regulation, to accept local deposits. There are no regulations relating to acquisitions, mergers, and
take overs that differ for foreign investors.

7.4.3  FDI Admission/Approval

 There are two basic FDI statutes - (a) The Encouragement of Capital Investments Law of
1959 and (b) the Encouragement of Industry Law of 1969. Other laws with some relevance are
the Encouragement of Industrial Research and Development Law of 1984 and the Law for the
Encouragement of Investments (Capital Intensive Companies) of 1990. Foreign investors who do
not propose to apply for investment incentives do not need government approval for an
investment in Israel. In order to benefit from the incentives, however, they must apply for
“approved enterprise” status from the Investment Center of the Ministry of Industry and Trade.
The Investment Center reviews the proposed investment from the standpoint of essential
feasibility and its congruence with statutorily-based criteria for eligibility for incentives. The
incentives qualification/award process has taken in the past up to two months, but recently has
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been streamlined such that local sources indicated that it now takes only “a few days” or “no more
than a week”.

7.4.4  Treatment of FDI

Other than the fact that Israeli residents are prohibited from making loans to foreign
investors, Israel accords foreign investors National Treatment. The National Treatment, accorded
foreigners and their investments, however, appears less based in law - in the absence of
constitutional provisions or statutes specifically conferring a right to National Treatment - than in
international treaties and in practice. Israel has some ten BITs (including treaties with France and
Germany) which provide for National Treatment for their investors. It is negotiating BITs with a
number of countries including Canada, Japan, Russia, Turkey and the UK.

7.4.5  Investment Protection

Again, there are no constitutional provisions relating to expropriation. However statutory
provisions limit expropriation to that necessary for public purposes (for example, eminent domain
to obtain property for a road or highway) and with payment of compensation. The law also allows
expropriation if allowed in a contract. Compensation is made plus interest calculated from the
date of expropriation until final compensation. The level of compensation can be negotiated or
will be set by judicial review and order. Restrictions against uncompensated expropriations are
also contained in Israel’s network of BITs. It is a participating country with regard to investment
insurance in both OPIC and MIGA. It is a signatory to the New York Convention for settlement
of investment disputes and is a member of the ICSID. There have been no instances of
expropriation of private businesses reported in recent years.

7.4.6  Taxation of FDI

 Companies, whether resident or non-resident in Israel, are liable for tax on income
derived from, accrued, or received in Israel. The basic corporate tax rate is 36 percent, but
dividends that are distributed by an Israeli company are subject to a withholding tax of 25 percent.
Dividends paid to a non-resident shareholder are also subject to that withholding unless a lower
rate is applicable under a tax treaty. However lower rates may apply to both profits and dividends
to approved enterprises under the various tax incentives available.

7.4.7  Repatriation/Remittances

 After-tax profits earned from foreign investment in Israel may be freely remitted through
an authorized bank, provided the original investment was made through an authorized bank.
Capital repatriation is permitted under the same rubric. Payments of royalties or license fees may
be made upon submission of required documentation through an authorized bank. Profit
remittance and capital repatriation from an Israeli branch of a foreign company must be approved
in advance by the Bank of Israel, the nation’s central bank.
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7.4.8  FDI Incentives Programs

Israel offers a wide array of generous incentives for investment in specified regions and in
certain sectors, such as tourism and agriculture, alike to foreign or domestic investors. But there
is specific legislation to attract foreign investment which extends foreign investors certain
advantages over domestic investors.

In order to become eligible for incentives, investors must apply for “approved enterprise”
status, which may be awarded to industrial and other projects that provide economic benefits to
Israel. The basic criteria for this determination are whether the investment provides one or more
of the following: development of production capacity; improvement in the balance of payments;
absorption of immigrants; job creation; and regional development. Also, approved enterprises
must have no less than 30 percent of their equity paid-in. Government approval will not be given
if the target sector for the investment is considered “saturated”. Approved enterprises may receive
either tax benefits, grants or loan guarantees depending on the geographic location of the
investment. The tax benefits include reduced rates of corporate tax, accelerated depreciation on
fixed assets, and a reduced withholding rate on dividends distributed to shareholders (15 percent)
for between two and 10 years. The amount of tax reduction depends on the  percentage of foreign
ownership of the investment project, e.g., from 10 to 20 percent tax rate. Grants vary according
to the type of enterprise approved and nature of its investment, but they may, in the case of
industrial enterprises reach up to as much as 30 percent in 1997 of the total investment in fixed
assets. Foreign investors must choose between the tax benefits and grants, but either of the two
incentives can also benefit from government loan guarantees.

To attract foreign companies into high technology industries, the Government offers
special financial incentives to locate research and development in Israel. The Government has also
signed international agreements to that effect and encouraged the creation of bi-national
foundations with the U.S. The Israeli Ministry of Industry and Trade has an Office of the Chief
Scientist, which offers grants of up to 66 percent of approved R&D expenditures to companies
with approved start-up R&D programs or lesser amounts for investment instandard R&D
programs or for hiring subcontractors. Overhead expenses related to R&D development are also
reimbursed. Additionally, there are tax credits and other incentives available. Repayment of grants
is usually required only if a project becomes commercial.

Israel has a Free Trade Zone at Eilat, three “free ports”, and “free processing zones”
authorized but not yet established. In Eilat, businesses and consumers are exempt from the VAT,
while employers receive refunds of up to 20 percent of wages paid. Foreign investors are eligible
for the same benefits. Companies located in the three free ports which export all of their
production qualify for generous tax and investment incentives under the “authorized enterprise”
rubric. New Free Zone legislation makes available a 20 year tax holiday and a flat 15 percent tax
on distributed profits, with full exemption from import and export duties and fees. It provides full
exemption from currency controls and allows free repatriation of profits in foreign currency
available from the market. Companies that locate in the free processing zones will be able to
qualify for the same tax and tariff exemptions, regardless of whether they produce for export or
for the domestic market.
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7.4.9  Other Investor Concerns - IPR:

Israeli law provides comprehensive protection of products and processes under its Patent
Law of 1967, although the law contains provisions for compulsory licensing of patents. Its
Copyright Law, however, is archaic, based on the United Kingdom Copyright Law of 1911.
Trademarks are protected under an out-of-date Trade Marks Ordinance. Trade secrets are
protected under criminal law. In addition to problems with archaic laws, enforcement is a major
problem. In recognition of these facts, the Government of Israel has a number of IPR laws in the
drafting stage with the goal of having all of its IPR-related laws reflect WIPO model legislation.
Israel is a signatory to the Paris and Berne Conventions and is negotiating accession to the PCT.
It has signed the Uruguay Round TRIPs Agreement and is preparing to implement its
requirements in its law.
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ISRAEL

“Pros” for FDI in Israel

− Market access possibilities under Israel’s free trade agreements with the European
Union, EFTA, and the United States.

 
− Strong industrial/financial complex with advanced technology base and infrastructure.
 
− Good physical infrastructure.
 
− Well-educated, technologically-skilled, highly productive, labor base.
 
− Geographically located in the center of the Middle East with a high degree of trade

complementarities for regional integration.
 
− National treatment and generous incentives for foreign investors.

“Cons” for FDI in Israel

− Depressed investor confidence regarding Middle East peace prospects and regional
economic integration.

 
− Strong Government intervention in the economy and control over key sectors

(chemicals, shipbuilding, electricity, air transport, telecommunications, shipping, etc.).
 
− Small (though affluent) domestic market.
 
− High labor costs and benefits compared to other MENA nations.
 
− High tax structure (direct, indirect) unless investor qualifies for incentives.
 
− Very high non-tariff trade barriers protecting against imports, particularly food

products.
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8.0 COUNTRY COMPARISONS: MOROCCO

8.1 Business Climate for FDI

8.1.1  Market Potential

Morocco’s total population of 28 million – only 45% urban -- is growing 2.2% per year.
About two thirds are young people under age 25. It has a total labor force of about 12 million.
The GDP will reach an estimated $36 billion in 1996, or $1,315 per capita. The GDP was $27.7
billion in 1991 and $28.6 billion in 1992, but only $26.8 billion in 1993, then $30.3 billion in 1994,
and $32.4 billion in 1995.

Morocco is geographically close to Western Europe, with special economic, financial,
trade, linguistic, and cultural ties to France. Morocco’s free trade agreement with the EU opens
this rich market for investors in Morocco employing low cost labor.

8.1.2  Resource Endowment

Morocco offers a large unskilled, but easily trainable labor force, that is inexpensive
compared to European wage scales, but on the high side compared to African wage scales. The
current minimum wage is about US0.90 per hour. Worker fringe benefits, including contribution
to social security, add about 35% to total labor costs. A sizable number of Moroccan students
attend universities abroad, mostly in France.

Morocco has 75% of the world’s phosphate reserves and minor deposits of barytine, lead,
iron, calcium fluoride, zinc, and other minerals as well as some crude oil reserves.  Morocco is
self-sufficient in food and its main agricultural exports are diverse fruits and vegetables. Extensive
areas of arable land and a long growing season produce a wide range of crops and major Atlantic
coast fishing areas jointly contribute around 20% to GDP, but annual performance fluctuates,
depending on rainfall in the case of agriculture and prevention of depletion of fishing areas by
fleets from Spain. Investment incentives encourage upgrading of the fishing fleet and deep-sea
fishing. The growth sector in manufacturing is the clothing industry – assembly and finishing
imported cloth and garments for re-export.

8.1.3  Infrastructure

 Morocco has one of the best developed road networks in Africa; railways connecting the
major cities; eight commercial seaports handling nearly 60 million tons per year; 10 international
airports; and a rapidly expanding telecommunications network. The port of Casablanca alone
handles about 80% of Morocco’s total foreign trade.

Top policy priority is accorded to the continued development of the transportation and
communication network. The government railway monopoly, the Office National Des Chemins de
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Fer, is seeking about $500 million to expand and upgrade the rail network during the next four
years. It may accept some form of private financing and participation. A bill to privatize the
telecommunication sector, however, remains stalled in parliament.  The country is expanding its
electrical power capabilities with at least three new power plants. The government plans to build
one large dam per year, with 13 currently under study, for irrigation of agricultural land to make
crops less dependent on uncertain rainfall.

8.1.4  Foreign Direct Investment

  There are few reliable statistics about the total size of foreign investment in Morocco but
it is thought that the annual inflow since 1991 has been moderate and uneven. IMF International
Financial Statistics of July 1996 show the following annual inflows of direct foreign investment:
$317 million in 1991, $422 million in 1992, $491 million in 1993, and $601 million in 1995.

Investment from France has accounted for 20% to 25% of the total inflow, while new US
investment has only been about 10% of the total. Investment from Spain and the UK has been
prominent recently, but declined sharply in 1995. About 20% to 25% of total foreign investment
went into the banking sector and a similar proportion went into diverse industries, but very little
into textiles.

8.2 Government Economic Policies

8.2.1  Economic Reforms

 The government’s economic reforms have lowered import tariffs, phased out non-tariff
import barriers, liberalized foreign exchange controls, stabilized the exchange rate, eliminated
most price controls and subsidies, started to reform the banking sector, introduced private
investment incentives, revised the tax structure, reduced the public sector budget deficit, opened
the door to foreign investment, and begun privatization and restructuring of state enterprises.
These reforms have had varying degrees of success and have improved the investment climate.

As part of a general economic liberalization program, the government of Morocco
introduced after 1983 a number investment codes to encourage private national and foreign
investment in several priority sectors.  In October, 1995 a new unified investment law was
enacted and procedures for review and approval streamlined and considerably shortened. Foreign
exchange control was also liberalized for foreign investors and for foreign trade transactions.
Authorization from the Exchange Office is no longer necessary for a new foreign investment. A
decree guarantees the free remittance of profits and repatriation of capital of a foreign investment.

In 1992, the government introduced a simplified system of customs declarations to
streamline customs procedures and make them more efficient.  The reform includes
computerization of depositing customs declarations, introducing a single import declaration, and
reducing and simplifying the customs classification of import categories.
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8.2.2  Effectiveness of Reforms

 The Government has made slow, but steady progress toward deregulation of the economy,
privatization, and free trade. Arbitrariness and lack of transparency sometimes leads to
discrimination and corrupt practices. The legal and judiciary system is not well equipped to
enforce commercial and property laws and regulations. Recently the government conducted a
harsh anti-fraud, anti-corruption campaign against drug trafficking, contraband, corrupt customs
procedures, and illegal business practices, which resulted in convictions, fines, and jail terms.
Labor laws are a problem for private national and foreign companies, because firing of workers is
difficult and costly even for companies in economic difficulties or facing bankruptcy.

The level of protection against imports remains high, particularly for agricultural products.
Customs duties range from 0% to 35% of the c.i.f. value of imports. Most import licensing and
quotas have been replaced by “equivalent” tariffs which on some imports, such as meat, flour, and
refined vegetable oil, resulted in substantial increases of prevailing tariff levels to as high as 300%
in some cases. The government has also slowed and stopped some planned import liberalization in
the agricultural sector to continue protecting domestic producers. There is an additional 15%
import tax. A value added tax ranging from zero to 20%, depending on the type of product, is
applied equally to imports and to domestic products, but is not always paid on locally produced
goods. Imports under free trade agreements are exempt from duties, but not from payment of the
import tax and the value added tax. Prior import licensing has been eliminated for most, but not
all, commodities.

A tariff band, a variable duty, is applied to a number of agricultural imports. The level of
duty applied depends on the extent to which the c.i.f. import price is below the government’s
established threshold price. The lower the c.i.f. import price, the larger is the duty, in order to
protect domestic producers from the effects of steep declines in international prices. If the c.i.f.
price is above the threshold price, then only a flat 1% tariff is applied.

8.2.3  Relationship with International Financial and Trade Institutions

Both the IMF and the World Bank have fully supported the government’s economic
reform program and provided financial assistance to the success of the economic stabilization and
development efforts. Morocco is a member of the World Trade Organization (WTO) and
apparently has no record of trade problems with this organization.

8.2.4  Government Trade Policies

 A free trade zone has been established in Tangier for foreign and national investors and
trade companies. Free storage of goods is offered in public and private warehouses controlled by
the customs administration. Companies locating in the free zone enjoy exemption from all taxes
on production for export and exemption from duties on imports. All workers employed in the free
zone must be paid directly in foreign exchange, which they are required to exchange for dirhams
at Moroccan commercial banks located in the free zone. Altogether 65 companies are currently



101

located and operating for export in the free trade zone of Tangier. Three banks are doing offshore
banking there under special incentives.

8.2.5  Privatization Policies

Currently, there are 800 enterprises that are state-owned or with government equity
participation, but in 80% of these state ownership is not dominant. State companies contribute
only 12% to the GDP, but hold a 93% share in water and electricity and 55% in
telecommunications and transportation. One third of the 130 largest state companies registered
losses in 1994, equivalent to 1.7% of GDP. The state sector as a whole showed a net operating
loss equal to 0.3% of GDP and state enterprises paid corporate taxes of 0.6% of GDP.

The King of Morocco recently outlined the following economic, social, and political goals
for the privatization program:

a) “reinvigorate the Moroccan economy,
 
b) to raise the standard of living,
 
c) to promote economic growth,
 
d) to reduce the burden on the government budget and to divert revenue to other uses,
 
e) to expand foreign trade,
 
f) to create employment,
 
g) to avoid concentration of private economic power, and
 
h) to provide opportunities for new entrepreneurs.

Three institutions guide the privatization process:

• • the Minister of Privatization;
  
• • a five-member inter-ministerial Transfer Commission; and
  
• • a Valuation Authority.

Privatization is being conducted through sale of stock in the local stock exchange, public
tenders offered on a bid basis, and negotiated equity sales.

In seeking to make privatization successful, blocs of shares of 26% to 51% of the total
have been sold to a core consortium of private shareholders in some cases who could offer
stability and management talent to the privatized company. In some cases, this was the old
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management or an employee group, and the nature and transparency of such privatization
procedure has been questioned. Employees with seniority in the company are allowed to purchase
up to 10% of the share capital at a 15% discount of the offer price, but they must hold their shares
for a minimum of 3 years.  In terms of revenue generation from privatization, 39% came from
public tender offers, 34% from share sales in the local stock exchange, only 2% from sales to
employees, and the rest from sales to private equity partners of the joint ventures with the state
and other forms of privatization.

Thus far, 48 companies have been wholly or partly (at least 51% private equity) privatized
in a wide range of sectors: banking, cement, oil refining and distribution, steel production,
minerals, and bus transportation. Also, 18 hotels were privatized. More state companies are
planned to be offered for sale, including railways, power plants, and telecommunications. These
sectors will also be opened to new private foreign and national investments.

As in Egypt, Turkey, and Israel, the privatization process has been slow in Morocco. Out
of 112 state-owned firms that were supposed to have been privatized between 1993 and 1995
under a privatization law dating back to 1989, only 48 had been sold by September 1996. The
deadline for the remainder has now been extended to 1998.

The government decided to privatize first the easiest companies that have no redundant
workers, are profitable, operate well in a competitive environment, and are joint stock companies.
The Minister of Privatization announced in November 1996, however, that the government wants
to start a program of privatizing all state-owned companies, including those considered of
“strategic” importance. Natural monopolies, such as telecommunications, will be privatized
accompanied by the creation of a regulatory body overseeing the private monopoly. To encourage
more foreign investors to participate in the privatization program, the government will soon float
abroad convertible “privatization bonds”, to be underwritten by Morgan Stanley, Nomura
International, and Paribas Banque.

8.2.6  Opening to Foreign Investment

 Morocco clearly welcomes foreign investment, because only foreign investors often have
the large amounts of capital, the advanced technology, and the access to foreign markets vital for
the success of an investment or a privatization project. Unlike Turkey, the government of
Morocco does not own majority shares in manufacturing facilities, but only in infrastructure
industries, banks, and hotels. Areas that are not state monopolies are open to both foreign and
national private companies on a generally non-discriminatory basis. Mining of phosphate, the
largest single export commodity, remains a state monopoly.

Most elements of a 1973 Moroccanization law, which limited foreign ownership in some
sectors, have been abolished. There are no foreign investor performance requirements, such as
minimum local content or export requirements. There are no major trade disputes with foreign
companies and minor ones are mostly resolved by negotiation with the pertinent government
department. Areas of major concern to foreign companies are :
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•  lack of transparency in applying duties on imports by the customs administration and delays
in reimbursement for duties paid on imported  inputs by exporters (duty drawback system);

 
•  high port costs and inefficiencies in cargo handling at ports by state monopolies;
 
•  insufficient reform of the labor laws that make firing of workers difficult and costly; and
 
•  lack of a free trade zone at the port of Casablanca where most of Morocco’s foreign trade is

handled.

Morocco does not have an effective foreign investment promotion program. There is a
One Stop Shop for foreign investors established by the Office for Foreign Investment in the
Ministry of Finance. Foreign investors, however, cannot get all their paperwork done in one place,
as in the case of Tunisia, when they form a company. They still need to deal with different
Ministries, tax authorities, customs, and the Central Bank. There are no investment promotion
offices abroad operating actively and separately from the Moroccan embassies.

•    There is no specific requirement to register foreign investment. Foreign investment,
however, need to register with the Exchange Control Office to be allowed to freely remit
profits and repatriate capital. No authorization is required to liquidate a foreign investment.
Foreign companies can freely open and maintain bank accounts in Morocco in local or in
foreign currency. The dirham is essentially freely convertible. National and foreign private
companies pay a 35% corporate income tax on profits generated, but only foreign
companies pay additionally a 15% dividend withholding tax when profits are distributed
and remitted abroad. Thus, the maximum total corporate tax rate on distributed profits for
foreign companies operating in Morocco is 44.75%. Insurance companies operating in the
country can be 100% foreign owned.

8.2.7  Areas of Discrimination and Exclusion

The customs administration sometimes applies tariffs and other restrictions in an arbitrary,
non-transparent manner in order to protect local producers against competition from imports.
Similarly, government procurement procedures are often applied without a transparent, equitable
process. Government regulations and red tape have been simplified, but the administration and
application remains often cumbersome, time consuming or problematic. Permits are sometimes
delayed and difficult to obtain. Foreign investors complain that lower level government
bureaucrats often delay necessary approvals or permits, because they are reluctant to take the
initiative to make decisions, particularly where the regulatory process is not automatic and clearly
defined.
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8.3 Macroeconomic Trends

8.3.1  GDP Growth

On average, economic growth has been moderate during the past decade. Annual GDP
growth rates have fluctuated widely, depending on the rainfall affecting the size of agricultural
crops. After 11% growth in 1994, real GDP was negative 4.7% in 1995 due to the worst drought
in 30 years, but ample rainfall will result in GDP growth of at least 7% in 1996. Unemployment is
very high, around 20% of the labor force.

8.3.2  Sectoral GDP

 Agriculture accounts for 15% to 20% of GDP, depending on the annual fluctuation in
rainfall affecting crop size. Thus, for example, the annual level of wheat and barley production
dropped sharply from 9.2 million metric tons in 1994 to only 1.6 million tons in 1995 due to
drought, but is anticipated to reach 9.6 million tons in 1996. Over 90% of agriculture depends on
uncertain levels and timing of rainfall, but increasing efforts are made and attractive incentives
offered for irrigation investments in order to improve stability and predictability of agricultural
production.

The fishing industry is also important to the Moroccan economy, employing some 300,000
people directly and indirectly and producing over $600 million foreign exchange earnings
annually.  Industry represents only 18% of GDP, composed primarily of phosphate processing
into fertilizer and phosphoric acid, oil refining, cement production, food processing, garment
finishing, paper, metals, rubber, and plastics manufacturing, and vehicle assembly.  Although the
tourist industry has been developing, a large untapped potential still exists. Morocco attracts 3
million tourists, but neighboring Spain 30 million. More effort is needed to enhance entertainment
and recreational facilities, but above all aggressive tourism promotion abroad. Command of
English in the tourist sector is still not well developed.

8.3.3  Inflationary Trend

 Well managed fiscal and monetary policies have kept the inflation rate to an annual 5% in
this decade and this trend appears to continue in the near term. The government budget deficit
was reduced from a high 12% of GDP in 1982 to 2.4% in 1993, but it will rise to about 5% of
GDP in 1996. Targets were also exceeded in 1994 and 1995 and deficits are becoming larger each
year.

8.3.4  Foreign Trade Trends

 Total merchandise exports expanded modestly from $5.1 billion in 1991 to $5.5 billion in
1994, but then dropped to only $4.6 billion in 1995, due to the effects of drought on export crops
and lower prices for phosphate exports. Imports, however kept expanding from $6.9 billion in
1991 to $7.6 billion in 1994 to $8.3 billion in 1995. Both exports and imports are expected to be
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about $1 billion larger in 1996. The export of phosphate and its processed derivatives, phosphoric
acid and fertilizer, amounts to more than one quarter of total export earnings.

8.3.5  Trade Patterns and Trade Treaties

France, accounts for one quarter of Moroccan imports and one third of its exports. US
trade with Morocco is very small. In 1995, US exports to Morocco were $545 million and
imports a minuscule $155 million.

Demand for Moroccan clothing is expanding in the EU countries. European textile
producers are sending cloth for finishing into clothing by low cost labor to Morocco and
subsequent duty-free re-entry to Europe, a set-up similar to that between the US and its southern
neighbors, Mexico, Central America and the Caribbean.

In 1995, Morocco concluded a “partnership” agreement with the EU for the gradual
elimination of tariffs over 12 years on trade between Morocco and all EU countries. Some
agricultural products are excluded from the agreement. The agreement commits Morocco to
phase out its duties on imports of manufactured products from the EU countries. The EU had
already eliminated restrictions on Moroccan manufactured products under an economic
cooperation agreement signed in 1976. It covers trade, economic policy cooperation, technical
and financial aid, and labor issues. The aim of this first agreement was to help Morocco promote
exports to the EU countries and to improve and expand production and infrastructure. Trade
restrictions on agricultural products are maintained by Morocco as well as the EU. The
partnership agreement with the EU creates opportunities for foreign investors from the EU as well
as from third countries to set up operations in Morocco with low cost labor to export duty free
industrial products to the EU markets.

The EU now requires pre-certification of imports of fruits and vegetables from Morocco
to ensure compliance with health regulations. The EU wants to reduce eligibility for GSP
treatment to 10% of Moroccan exports to the EU compared to about 50% currently.

Morocco has concluded free trade agreements also with several African countries
(Algeria, Tunisia, Senegal, Guinea, Mauritania, Niger, and Ivory Coast) as well as with Syria. It
has also concluded conventional trade treaties with a number of countries in Africa, Asia, and
Europe, including Turkey and Egypt. Regional economic integration with its four North African
neighbors under the Maghreb Arab Union agreement remains dormant, probably for political
reasons.

8.3.6  Balance of Payments Trends

 Morocco’s current account deficit improved dramatically from an equivalent 12.2% of
GDP in 1980 to only 1.9% by 1993. The annual trade deficit expanded from $1.8 billion in 1991
to $2.1 billion in 1994, but it was fully covered by foreign exchange earnings from tourism,
workers’ remittances, and foreign investment inflows. In 1995, however, the trade deficit
expanded to $3.7 billion, while workers’ remittances declined with the weakness and rising
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unemployment in France and elsewhere in Europe where most overseas Moroccans work. The
level of annual foreign investment inflow also shrank by 30% in 1995, probably reflecting the
depressed economy in Morocco as well as in Europe and the slower pace of Moroccan
privatization. The resulting balance of payments deficit triggered a loss of 25% loss of reserves.
Total gold and foreign exchange reserves expanded from only $488 million in 1989 to $3.1 billion
in 1991 to a peak level of $4.3 billion at the end of 1994, but then declined to $3.3 billion by
March 1996, mostly due to the rapid expansion of imports.

8.3.7  Foreign Exchange Rate Regime
 

The exchange rate has been kept essentially unchanged in relation to the French franc
since a 9% devaluation in 1990. The Central Bank adjusts the rate of the dirham according to a
trade weighted basket of currencies. In practice, the rate appears to be tied to the French franc. In
relation to the US dollar it fluctuated from 8.7 dirham to the dollar in 1991 to 8.5 in 1992 to 9.3
in 1993 to 9.2 in 1994 and appreciated in 1995 to the current rate of 8.5 per $1. The dirham has
become overvalued somewhat, however, because Morocco’s rate of inflation has been higher than
that of its major trading partners.

 
8.3.8  External and Internal Debt

 The total external debt has reached $21.9 billion.

8.4  Legal/Regulatory Regime

Morocco’s legal structure is based on a Constitution and a Code Law-based legal regime
derived significantly from the French Civil and Commercial Codes.

8.4.1  Basic Property Rights/Guarantees

 Article 15 of the Moroccan Constitution, as revised 13 September 1996, provides that
“the right of property and free enterprise are guaranteed,” but also states that “The Law may limit
their enjoyment and exercise for the economic development and social exigencies that may dictate
such necessity.”

8.4.2  Restrictions on Foreign Investment

There are no restrictions with regard to activities in which foreign investors may not
invest. Foreign investors may invest in any sector available to the Moroccan private sector. The
only major sectors reserved from private sector participation are public utilities, rail and air
transport, and the phosphate industry. Foreigners may fully own companies or may form joint
ventures with Moroccan partners. However, foreigners may not own agricultural land, although it
is available for long term lease. And, a proposed new law would require at least 50 percent local
equity in foreign-invested insurance companies operating in the country.
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8.4.3  FDI Admission/Approval

 Foreign investment as such does not require approval although it must be registered with
the Central Bank’s Exchange Control Office in order freely to remit profits and repatriate capital.
There are no performance requirements specific to admission of foreign investment as such. In
October, 1995, a new Investment Charter Law was enacted that replaced eight separate
sectorally-focused incentive laws with a single incentive law. The sectoral codes replaced were for
industries, tourism, exporting, mining, real estate, shipping, and handicrafts. The new Law applies
to both domestic and foreign investors. Procedures for application and review of investment
incentives application have been streamlined and the time periods for processing significantly
reduced from at least two months to less than a month. The benefits provided appear to be more
modest than before, but the approval process is said by the U.S. Embassy to be virtually
automatic. (However, the Embassy’s Country Profile also points out that even when regulations
are favorable on paper, there are often practices encountered that are not transparent or efficient.)

8.4.4  Treatment of FDI

 FDI generally receives national treatment. However, foreign investors are not allowed to
own agricultural land. Moreover, while dividends received by domestic corporate shareholders are
not taxed at all, the exemption does not apply to foreign investment income which is subject to a
15 percent withholding tax. Additionally, the new privatization decree allows the competent
Ministry to accord “preference” to “local” buyers of state-owned company shares. Moreover, in
practice, concerns have been raised about bureaucratic discrimination against foreign-owned firms
in tax and customs administration. Morocco has concluded BITs with France, Germany, Sweden,
Switzerland, the UK, and the USA, all of which require National Treatment (and/or Most Favored
National or the better of the two).

8.4.5  Investment Protection

 Article 15 of Morocco’s revised Constitution provides, in part, that “Expropriation shall
not occur except for the reasons and the forms provided for in the law.” According to the U.S.
Embassy Country Profile, there have not been any significant expropriations in Morocco since the
early 1970s, nor is the Embassy aware of any instances thereof without process of law and in
accord with established international principles (e.g., subject to judicial process, with prompt,
adequate, and effective compensation). Morocco’s network of BITs, described above, also
routinely provide that there shall be no expropriations without compensation, due process of law,
and opportunity for international arbitration. In this latter regard, Morocco is a signatory to the
New York and Washington Conventions on investment dispute settlement and is a member of the
ICSID. It participates in the OPIC and MIGA investment risk insurance programs and is a
member of the Arab Investment Guarantee Organization.

8.4.6  Taxation of FDI

 Subject to incentives, the basic corporate income tax rate is 35 percent but only foreign-
owned companies pay a 15 percent withholding on dividends remitted abroad, for an effective tax
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rate of 44.75 percent. Morocco has tax treaties with at least 17 countries, including Belgium,
Canada, France, Germany, Italy, Spain, Sweden, the UK, and the USA. In addition, Morocco has
a VAT imposed at a general rate of 19 percent, and a 5 to 30 percent business tax based on the
rental value of business premises.

8.4.7  Repatriation/Remittances

 The free transferability of profits remittances without prior approvals is guaranteed if the
original investment was properly registered with the Foreign Exchange Office. Foreign exchange
for such purposes is freely available from banks at market rates. Repatriation of Capital is
guaranteed without prior approvals if registered originally with the Foreign Exchange Office.
Payments of royalties and license fees are permitted but are subject to ten percent withholding.

8.4.8  FDI Incentive Programs

 The new Investment Charter Law, which replaces the prior eight different investment
incentives codes, provides financial incentives for new investments in the export sector, or for
investors willing to locate in economically-depressed provinces. The law offers more modest
incentives than the prior codes. Procedures for qualifying have been streamlined and made
transparent. The law provides the following incentives for qualifying firms:

- guarantees free remittance of profits and repatriation of capital, provided
   they were registered with the Foreign Exchange Office.

- reduces duties from 2.5 to 10 percent on imports of machinery, equipment
   and raw materials;

- exempts such imports from the 15 percent import tax;

- exempts investors from the 35 percent corporate income tax for five years
   and reduces the tax by 50 percent thereafter - on profits from exporting;

- reduces the corporate income tax by 50 percent for five years on profits from firms
located in designated depressed provinces or those producing  handicrafts; and

- offers to finance part of the costs of locating in industrial zones.

Private investors can also negotiate additional benefits for investments the Moroccan
Government considers of special importance because of the amount of capital involved, advanced
technology required, or the specific location of the investment. In these cases, the Government
would consider covering part of the costs of land acquisition, infrastructure development, and
training. In addition, the contract with the foreign investor would stipulate that disputes will be
settled “in accordance with international conventions ratified by Morocco in international
arbitration matters.”
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In order to accelerate the bureaucratic processing of applications for incentives, an
application will be deemed “automatically” approved if the investor has not received a decision on
his application within 60 days.  However, interviewees indicated that, in practice, approvals are
received within two to four weeks. The basic Investment Charter Law does not apply to
investments in the agricultural sector, for which a separate incentives law is being drafted.

Morocco has a Free Trade Zone located at Tangier, which is open to both domestic and
foreign investors. Companies locating in the Zone may import goods duty free and are exempt
from other taxes. The only unusual requirement is that all workers must be paid in foreign
exchange which they are then obliged to convert for local currency at local banks in the Zone at
market rates. The Tangier FTZ also provides for an offshore banking facility under a special law
for that purpose.

8.4.9  Other Investor Concerns

 IPR - Morocco has a relatively complete legal and regulatory system for IPR protection.
It is a member of the WIPO and is a signatory to the Paris, Berne, and Universal Copyright
Conventions as well as the Madrid, Nice, and Hague Agreements for the protection of Intellectual
Property.  Computer software, however, is not covered by Morocco’s copyright laws. While its
general legal regime for IPR is considered modern and protective, enforcement remains a
problem. Counterfeiting of trademarked goods is common as is copyright piracy.

Labor Laws - A new Labor Law is in the process of being drafted. Current law
authorizes collective bargaining and strikes. Social benefits comprise approximately 35 percent of
wages paid. Recruitment of workers is through State employment offices.
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MOROCCO

“Pros” for FDI in Morocco

− Political stability and continuity, insulated from political and religious unrest.
 
− Progressive liberalization of economic and investor-related policies.
 
− Geographical proximity to Western Europe and possibilities as regional sales/service

platform for North Africa and Sub-Saharan Africa.
 
− Well-developed public infrastructure including ports and inland transportation (“best

road network in Africa”).
 
− Continuing privatization program, open to foreign investors.
 
− National treatment for foreign investors and freedom to remit profits.

“Cons” for FDI in Morocco

− Outdated, non -transparent judiciary without effective alternative dispute resolution.
 
− Arbitrary and non-transparent Customs administration.
 
− “Sluggish” bureaucracy.
 
− Allegations of discrimination against foreign companies in tax administration.
 
− Application of protective tariff bands to agricultural imports and conversion of import

licensing and quotas into tariff equivalents at up to 300%.
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9.0 COUNTRY COMPARISONS: TUNISIA

9.1 Business Climate for FDI

9.1.1 Market Potential

Tunisia’s population has reached 9.0 million, growing at 1.7% per year.  About 60% of
the population is classified as middle class (indeed, more than 50% of families own their homes).
More than 20% of the government budget is allocated to education, one of the highest ratios in
the world. The GDP was $18 billion in 1995. Per capita income increased sixfold, from only $300
in 1956 to $2,050 in 1995 and an estimated 2,115 in 1996. The average annual rate of increase in
per capita GDP doubled from 1.15% during 1981-86 to 2.44% in 1987-94. The minimum wage is
about $0.80 per hour.

The World Bank reports that Tunisia has made visible progress in reducing the level of
poverty of its population, in improving income distribution, and in increasing life expectancy.

While Tunisia’s domestic market is relatively small and there are few natural resources of
interest to foreign investors, Tunisia is favorably located in the center of the Mediterranean and
near enough to EU markets to become an attractive contender for serving as an export base
and/or headquarters for nearby African and European Mediterranean markets.

9.1.2  Resource Endowment

Tunisia has limited natural resources, only some phosphate and petroleum deposits, but
mainly extensive arable land and attractive beaches.

Tunisia has a relatively well educated labor force of 2.6 million, of which at least 16% are
unemployed. The literacy rate currently is 68%, but 90% of the labor force under age 35 is
literate.

9.1.3  Infrastructure

Tunisia has a relatively well-developed infrastructure with an extensive road and railway
network, eight seaports and six airports, almost complete electrification, and expanding
telecommunication. There are, however, only 5.8 telephones on average per 100 people and
international call rates are expensive, the capacity for high speed data transmission is limited,
access to the Internet is restricted, and costs are high for a business to install and maintain an
advanced, complete communications system. Major infrastructure investments likely will be
concentrated on developing a modern telecommunication system, greater power generating
capacity, an expanded road network, and additional container terminals at the major ports. These
developments will be linked in many cases to privatization in these sectors and to invitations for
private investments on a build-operate-own and build-operate-transfer basis.
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9.1.4  Foreign Direct Investment

 Foreign investment accounts for around 20% of total private investment in Tunisia. The
total inflow of foreign direct investment, according to the World Bank report on “Tunisia’s
Global Integration and Sustainable Development”, ran from $166 million in 1991 to $393 million
in 1994. The total accumulated by 1995 was $4.6 billion, of which $3.4 billion were invested
between 1981 and 1995, according to the Ministry of Economic Development, as reported by US
Embassy sources. About 78% of this total was in the oil and gas sector, but the largest number of
foreign companies was in the clothing sector.

EU countries accounted for about two-thirds of total foreign investment, with the US
share being less than 10%, mostly in petroleum. Major US investors are ARCO, Mobil Oil, Esso,
Citibank, and RJR Nabisco. IBM recently established its headquarters in Tunisia for supervision
of its operations in Egypt and the Maghreb countries. Among non-oil, export-oriented
investments made in 1995, 38% came from France, 20% from Germany, 14% from Belgium, and
16% from Italy. About two-thirds of foreign investments in hotels came from Arab countries,
mostly Saudi-Arabia and Kuwait.

9.2 Government Economic Policies

9.2.1  Economic Policy Reforms

 The Tunisian government shifted the emphasis of its economic policies after 1987 from
import substitution and extensive state regulation and ownership over the economy toward
encouragement of export development and private investment. The government started a program
of privatization. It decontrolled prices and imports, restructured banking and the other financial
sectors, simplified the tax system, and reduced tax rates. The maximum corporate tax rate is now
35%, but only 10% on profits from agriculture, fishing, and handicrafts. The employer’s
contribution to social security is 19% of gross wages.

In 1991, a Competition Law was enacted that freed most prices from government control,
except for some food, public utilities, oil products, medicines, and prices charged by monopolies.
Sectors where price competition cannot prevail are subject to supervision and control under
special anti-trust regulations.

The sources for Tunisia’s economic growth in past years – agriculture, oil and gas,
phosphate mining, and tourist development – have reached their peak and may decline in the
future. Government policy reforms are now focused on stimulating new sources of economic
growth for Tunisia. In view of the relatively small size of the domestic market, the focus of
Tunisia’s future economic reforms, therefore, are on how to achieve export-driven economic
development.  Currently, the government is committed to further reforms, but appears unwilling
to implement them aggressively.
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9.2.2  Effectiveness of Reforms

 The government has taken a gradual approach to economic reforms and liberalization of
the economy from government ownership and control. While progress has been made toward a
full-fledged market economy, import tariffs are still up to 43% and consumption taxes on luxury
goods as high as 500%. The government has set up a very effective One Stop Shop to facilitate
new private investments and to speed up the paperwork process for setting up a business.
Cumbersome bureaucratic procedures, however, still prevail in some areas. Privatization has
advanced slowly, with the government still retaining control and/or ownership over
telecommunications, crude oil production and refining, the national airline, banking, water and
electricity distribution. Labor laws remain highly restrictive, requiring compensation payments to
released workers even if the company is bankrupt.

Foreign investors in particular complain about the lack of transparency and delays in the
administration of customs, the high level of import duties, the high cost of telecommunication
services still under a government monopoly, and the inadequacy of the road system. Long delays
are reported in obtaining building permits.

9.2.3  Relationship with International Institutions

 The IMF and World Bank have strongly supported the structural economic reforms
introduced by the government over the years since 1987. The European Investment Bank has
financed a number of infrastructure projects as well as imports of capital goods from the EU
countries.

9.2.4  Government Trade Policies

 Tunisia is a member of the WTO.  It is committed to gradual trade liberalization. Over
90% of its imports are free from prior licensing. Import licenses are required mostly for imports of
consumer products, such as clothing, that compete against similar products manufactured locally.

The basic import tariff ranges from 10% to 43%. In addition, there is a temporary duty of
up to 30% imposed on a selected number of products, replacing a previous import quota or
licensing. Tunisia failed to meet its commitment to eliminate this temporary, substantial duty
surcharge by the end of 1994. Instead, products removed from this import duty surcharge are
replaced by other products on the list on which this surcharge is applied. Thus, the overall average
tariff level remains high at 33%.

The value added tax imposed equally on imports as well as domestically produced goods
ranges from 10% to 29% (luxury goods) and the consumption tax from 10% to as high as 500%
(on luxury goods).

Tunisia maintains two free trade zones, managed by a private company, on state-owned
land. Companies producing for export in these free trade zones enjoy exemption from customs
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duties and most other taxes. They are granted reduction from those tax rates that do apply to
them.

Companies that qualify for customs duty exemption are required to pay the salary and rent
and provide office space for an “in-house” customs official who makes sure that all shipments of
the company comply with customs regulations and the company’s status regarding imports. The
official’s costs can be shared with nearby other companies, it he supervises also their shipments.

9.2.5  Pro-Business Policies

 The government continues to emphasize pro-business policies, deregulating interest rates,
allowing private commercial banks to enter long-term credit markets, and the Central Bank is
increasingly retreating to a regulatory and supervisory, rather than controlling and interventionist
role.

 Tunisia has the elements of becoming an international corporate management and banking
center for French speaking West Africa and part of the Arab world, if the government were to
completely liberalize all aspects to trade and investment. Tunisia enjoys an exceptional
geographical location in the center of the Mediterranean area adjacent to southern Europe and in
the middle of North Africa. There is general confidence about continued political stability and
moderate government in sharp contrast to its neighbors. It has an educated work force and
attractive living conditions. The government has been successful in establishing and maintaining
financial stability.

9.2.6  Privatization Policies

 The government continues to own the basic and strategic sectors in industry. While the
public sector share in the GDP has diminished from 48% in the early 1980’s to 38% in 1995 and
the government’s share in total investment from 57% to about 50%, these levels are still well
above those in most developing countries. The government is committed to a policy of gradual
privatization. By 1994, 46 out of a total of 189 state-owned enterprises were completely or partly
privatized via sales of shares on the local stock exchange or public tenders. By the end of 1995, a
total of 65 firms had been privatized and a further 15 are scheduled to be sold in 1996. Most of
the privatized firms, however, were relatively small – too small to play a catalyst role under
private ownership and management to spark improvements in the efficiency and productivity of
the economy.

Until now, the government has moved rather cautiously to avoid mass lay-offs and
political opposition, if it privatized public monopolies with a large redundant labor force. The
emphasis of government policy is on trying to modernize large, important public enterprises and
make them more efficient rather than privatizing them. More state companies, many operating in
competitive sectors, are to be privatized in the future. Although the preferred method was via the
stock exchange, a flexible, pragmatic policy is expected to emerge in the future for selling also via
public tenders or negotiated deals as larger state companies are offered for sale that will require
major capital infusions and re-structuring.
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The current preference by the government for selling state company shares in the local
stock market and minority shares to a company’s own employees, such as the 20% share sale of
Air Tunis, dampens the interest of foreign companies to bid for state companies. Local sources
indicate that the stock exchange will not soon become a major vehicle for private capital
formation because the Tunisian government maintains too many restrictive regulations and
companies do not seem to have sufficient incentives to be listed on the exchange. They have
alternative cheaper sources of financing.

State monopolies in transportation, such as maritime transport and cargo handling, are
providing inefficient and costly service to the vital export sectors, but they have not been
privatized or otherwise made competitive with port services in nearby Mediterranean countries.

9.2.7 Opening to Foreign Investment

The Foreign Investment Promotion Agency (FIPA), within the Ministry of International
Cooperation and Foreign Investment, collects and makes available information on investment
opportunities in Tunisia for foreign investors. It can provide input for feasibility studies and
preliminary assessments about eligibility for investment incentives. FIPA’s objectives are:

• to contribute to the improvement of the investment climate,
 
• to attract foreign direct investment,
 
• to promote Tunisia as an attractive location for foreign investment through

promotion campaigns abroad,
 
• to assist foreign companies with their investments in Tunisia,
 
• to make investment promotion effective through cooperative efforts with other

public and private organization at home and abroad, and
 
• to assist foreign investors operating in Tunisia in their relations with public agencies

and the bureaucracy.

FIPA is managed by a chairman and a managing director, assisted by a Board of Directors,
composed of public and private sector representatives. FIPA is organized into six divisions:

• Promotion of investments from Europe.
 
• Promotion of investments from Asia, the Americas, and Africa.
 
• Information processing and distribution.
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• Investment strategies and evaluation.
 
• Follow-up assistance.
 
• Financial and administrative division.

FIPA maintains promotional offices in Paris, Milan, London, Cologne, Brussels,
Stockholm, Washington, and Johannesburg. These offices:

• distribute information about the investment climate in Tunisia;
 
• emphasize the benefits of Tunisian investment incentives for foreign firms;
 
• contact foreign companies that plan to expand their activities abroad;
 
• develop and implement a promotional strategy by country, by sector, and for

potential investors; and
 
• identify potential joint venture prospects.

An important, efficient and effective effort to facilitate new private foreign and national
investments is FIPA’s One Stop Shop for investors, called “Guichet Unique.” It is one of the most
comprehensive efforts in the world designed to assist foreign investors in one, single,
concentrated public office to conclude all the formalities for establishing an investment. FIPA’s
One Stop Shop houses in one building – mostly on the same floor -- representatives from every
government ministry and agency - including the Central Bank, customs, and tax department - that
investors need to contact for permits, licenses, authorizations, loans, foreign exchange and
customs information, incentives, tax treatment, etc. The range of services offered and the
operating procedure of the One Stop Shop are elaborated in the booklet of the Agency in
Appendix C of this Report.

In one place, within two weeks, all of the paperwork is done for a foreign or local
investment to be established in Tunisia. Separate booklets inform investors in specific sectors how
to establish their business in Tunisia. These booklets are available in Arabic, French, English,
German, Italian, and Spanish. A presentation on all issues relevant for a potential new investor is
also available on Microsoft diskette in each of these languages. The One Stop Shop service helps
foreign investors fill out correctly all necessary documents and application and thus avoid costly
delays and misunderstandings. Fiscal incentives are awarded automatically upon receipt of the
required supporting documentation. Financial incentives, upon application, are submitted to a
special committee for authorization.

9.2.8  Areas of Discrimination and Exclusion

 Foreign investors do not receive national treatment in all areas. For onshore investments
exceeding 50% equity participation in any service sectors, prior authorization from the
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government is required. Free remittance of profits and repatriation of capital without prior
government authorization is limited to companies with at least 66% foreign equity that made the
original investment with an inflow of foreign exchange. Foreign ownership of agricultural land is
prohibited, but foreigners can lease such land for up to 40 years. Offshore banking can be 100%
foreign owned and operate essentially free of controls. Onshore banking is restricted to less than
50% foreign equity (except in the case of Citibank’s old investment) and requires prior
government authorization to operate in the country. All Tunisian assets can be insured only by
Tunisian insurance companies. Although foreign participation in the privatization process is
permitted, the powers granted to the Ministry in charge are such as to make this process non-
transparent and arbitrary.

As in Morocco, a large foreign investor is often able to negotiate a contract with specific
additional guarantees and incentives not offered to smaller foreign investors. Occasionally,
investment incentives are even extended for another term for foreign investments deemed
important for the country, such as companies producing clothing for export in free trade zones.

9.3 Macroeconomic Trends

9.3.1  GDP Growth

Economic growth during 1987-94 averaged 4.2% per year and 5.4%, excluding
agriculture. GDP growth for 1996 is estimated at 6% compared to only 2.6% in 1995. After two
years of slow economic growth due to agriculture affected by extensive and prolonged drought,
the economy is now returning to rapid growth, inflation is declining, and the trade deficit is
shrinking. The rate of unemployment is relatively high at 16% and as high as 25% in some
depressed southern areas. The tourist industry, which attracts 4 million visitors annually, is a
major source of employment.

9.3.2  Sectoral GDP

 The GDP is composed 13% of agriculture and fishing, 33% industry, and 54% services.
Tourism makes up 9% of GDP within services.

In the manufacturing sector, the value added by the textile industry account for about
$850 million or one-third of the 19% share of manufacturing in the GDP. The total gross value of
exports by the textile and leather sector has doubled during the past four years, from $1.2 billion
in 1991 to $2.4 billion in 1995. Most exporting firms finish clothing under contracts with
European textile companies. Increasing competition from Turkey and Morocco in the European
market is forcing the Tunisian companies to concentrate increasingly on designer and higher
quality clothing, greater diversification away from dominant jean production, and to compete on
the basis of “just-in-time” delivery. Tunisian firms can now deliver the product in France in two
weeks from the date they receive the order.
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9.3.3  Inflationary Trends

The average annual rate of inflation, as measured by the consumer price index, was
reduced from 9.5% in the first half of the 1980’s to 6.2% on during 1986-94. It slowed from
8.2% in 1991 to 4.0% in 1993, but then started to accelerate somewhat to 4.5% in 1994 and
6.3% in 1995. It is estimated at less than 5% in 1996. Sound fiscal and monetary policies brought
down the government budget deficit from an equivalent of 5.5% of GDP in 1986 to 2.7% in 1994
and further to an estimated 1.5% of GDP in 1995.

9.3.4  Foreign Trade Trends

 Tunisia’s main exports are crude oil, minerals, and some agricultural and manufactured
products. In 1994, clothing and leather goods exports were $2.1 billion and earnings from tourism
$1.3 billion. Total merchandise exports expanded on average 8.8% per year during 1987-95. They
increased from $3.7 billion in 1991 to $4.1 billion in 1992, then dropped to $3.7 billion in 1993,
again increased to $4.7 billion in 1994, and further to $5.5 billion in 1995. These fluctuations
mostly reflected the unstable impact of rainfall on agricultural output. Imports have similarly
fluctuated reflecting changing purchasing power affected by conditions in the agricultural and
related sectors. Total imports expanded from $5.2 billion in 1991 to $6.1 billion in 1992, then
decreased to $5.8 billion in 1993, expanded again to $6.8 billion in 1994, and further to $7.9
billion in 1995. The trade deficit for 1996 is expected to shrink back to below $2 billion due to
expanding exports.

The annual trade deficits are not fully covered by foreign exchange inflows from
investment, tourism, and workers’ remittances. The remaining deficit is financed by external
borrowing and by keeping reserve levels relatively low. Total gold and foreign exchange reserves
expanded from $790 million in 1991 to an all-time high of $1.8 billion in September 1995, but
then dropped back to $1.4 billion in April 1996. This level covers only two months of imports.

9.3.5  Trade Patterns and Trade Treaties

The structure of exports of goods and services are composed of textiles and leather (29%
of total exports), tourism (22%), agriculture and agro-industry (9%), petroleum (8%),
phosphates and derivatives (8%), electronics and mechanical industries (8%), and all other goods
and services (16%). Main trading partners are the EU countries which account for 75% of
Tunisia’s total foreign trade. In 1995, 28% of total exports went to France, 19% to Italy, 16% to
Germany, and only 1.3% to the US.

Tunisia has concluded a “partnership” agreement with the EU, which entered into force
January 1997. Similar to the one concluded with Morocco, Tunisia’s tariffs on imports from the
EU will be gradually phased out to zero over the next 12 years, which include an initial four-year
grace period. Tunisia hopes to obtain financial and technical assistance from EU countries for its
industries to adjust and become competitive during this transition period.
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Under a 1969 preference agreement with the EU, Tunisia had already been able to exempt
from tariffs and quotas its textile and other products to the EU and some fruits and vegetables
during the fall and winter months. In exchange, Tunisia granted manufactured imports from the
EU preferential access over other sources. Tunisia’s agricultural exports to the EU have had no
competitive advantage over those from Spain, Portugal, Turkey, and Morocco. Tunisia’s
manufactured products have fared better, with the EU currently importing 70% to 80% of
Tunisia’s global industrial exports.

9.3.6  Balance of Payments Trends

 The balance of payments situation continues to be precarious with a persistent annual
trade deficit of around $2 billion that is not fully offset by foreign exchange inflows from tourism,
workers’ remittances from abroad, and new foreign investments. The current account deficit
narrowed from an average annual 8.5% of GDP in the early 1980’s to 4.2% during 1986-93, but
has now started to widen to 4.5% of GDP in 1995. Increased external borrowing may become
necessary in the future or some devaluation to cope with a future balance of payments crisis, in
view of the large trade deficit and low level of gold and foreign exchange reserves. Tunisia’s good
fiscal and financial management has earned it a Moody’s Baa3 rating and successful long-term
bond placement of $800 million in Japan’s Samurai market and $360 million in Europe in 1996.

Tunisia’s large trade deficit and low level of foreign exchange reserves make the balance
of payments vulnerable to external shocks that may require government intervention, jeopardizing
the progress achieved with trade and investment liberalization and the country’s commitments
under free trade agreements. Tunisia can attract foreign investment and engage it to help remove
this vulnerability in the balance of payments with more vigorous export expansion and
diversification, larger private capital inflows,  expanding international banking services, rising
tourism income, and agricultural development. The economic reforms and investment
liberalization adopted by the government have been partial and cautious, however, and insufficient
to achieve this strengthening in the balance of payments.

9.3.7  Foreign Exchange Regime

 The Central Bank establishes a fixed exchange rate around which the daily rate is allowed
to fluctuate. The exchange rate of the dinar vis-à-vis the US dollar has fluctuated between par and
a 15% premium during 1991 and 1996.

9.3.8  External Debt

The total external debt currently stands at a relatively high $10 billion, compared to $8.4
billion in 1994. External debt service absorbs 20% of foreign exchange earnings from exports of
goods and services. Tunisia, like Turkey, however, has never defaulted on external debt service
nor requested any of its debt to be written off.
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9.4 Legal/Regulatory Regime

Tunisia operates with a Constitution and an independent judiciary. Its laws are based
essentially on the various French Codes of law.

9.4.1  Basic Property Rights/Guarantees

 According to a Tunisian lawyer, while the Constitution does not accord a special right or
protection to the ownership of private property, this is implied from a number of Tunisian laws
and court decisions.

9.4.2  Restrictions on Foreign Investment

 Foreigners are denied the right to acquire and own agricultural land, although such land
may be available under long-term leases. Companies in the services sector with more than 50
percent foreign equity require prior authorization before doing business in Tunisia. Similarly,
while offshore companies (Free Zones) can be 100 percent foreign-owned and operate free of
controls, onshore companies that are not wholly exporting in their activities are restricted to less
than 50 percent foreign equity in most cases and requires prior government authorization to
operate in the country.  Many important areas remain closed or restricted, such as
telecommunications, transportation, some tourism sectors, most mining, some energy and
financial services, and computers and information technology.

9.4.3  FDI Admission/Approval

 Except as indicated in the foregoing section, apart from application for incentives, there
are no approval requirements for admission of FDI in Tunisia as such. The applicable Investment
Incentive Code is Law 93-120 of 27 December 1993 which replaced a number of previous
sectorally-focused investment incentives laws to provide a single investment incentives code. It
accords National treatment to foreign investment except for the acquisition of agricultural land
which is reserved to nationals.  However, investments in the petroleum, mining, and financial
services sectors are not covered and remain subject to their separate legislation. National and
foreign investors no longer need prior authorization.  They merely register their investments for
statistical purposes.  The process of applying for and obtaining investment incentives has been
considerably simplified and shortened by the institution of a very effective One-Stop-Shop within
the Foreign Investment Promotion Agency (“FIPA”) in the Ministry of International Cooperation
and Foreign Investment, which is described in detail at section 9.2.7 hereof. As a result of the
FIPA One-Stop-Shop activity, the entire process of investment application and award takes less
than a week, the shortest period of time noted in all of the countries studied herein.

9.4.4  Treatment of FDI

The Investment Incentive Law accords National Treatment to all foreign investors.
Nonetheless, as noted in section 9.4.2 hereof, there are certain departures from this rule. On-shore
companies with more than 50 percent foreign equity require prior government authorization to
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operate in the country. However, the U.S. Embassy reports “no evidence of discrimination against
foreign investors either at the time of the initial investment or later.”

9.4.5  Investment Protection

 Expropriation is authorized for public purposes under an eminent domain statute but
subject to compensation. Although there have been few instances of expropriation of foreign-
owned property in recent years, a 1995 case occurred of the seizure of an American-owned
commercial shipment that remains unresolved to-date. Tunisia has a BIT with the United States
that provides that no expropriation will occur without due process of law and prompt and
adequate compensation. Tunisia is a signatory to the New York Convention for the settlement of
investment disputes and is a member of the ICSID. It is also a participating country in the
investment risk insurance coverage provided by OPIC and MIGA.

9.4.6  Taxation of FDI

 The basic corporate rate of income taxation is 35 percent except for agriculture, fishing,
and handicraft industries which are taxed at a special 10 percent rate. Dividend distributions
apparently are not taxed. There is a VAT whose basic rate is 10 percent generally, but six percent
for priority sectors and their products and a rate of from 17 to 29 percent for luxuries. There is a
consumption tax that varies for items from 10 percent to over 500 percent for luxuries. There is
also the usual range of registration duties, municipal taxes, etc. Tunisia is has entered into tax
treaties for the avoidance of double taxation with several countries including the USA (1985),
Canada, Spain, Italy, and the UK.

9.4.7  Repatriation/Remittances

 Free remittance of profits is limited to companies with at least 66 percent foreign equity
that made the original investment in foreign currency. The Tunisian Government’s BIT with the
United States guarantees freedom to remit profits and repatriate capital, although such may
require prior authorization. In early 1996, the U.S. Embassy reported that the Central Bank had
started to deny foreign exchange to foreign firms to remit payments for imports of goods and
services if these firms did not adequately document the necessity for such importation as opposed
to local sourcing. Royalty payments must be approved by relevant ministries in consultation with
the Central Bank on a case-by-case basis.

9.4.8  FDI Incentive Programs

 The new unified Investment Code provides incentives for: industries producing totally or
partially for export; investment in agriculture or fishing; projects promoting environmental
protection and pollution control; and investment in socio-economic activities such as rural
development, research and technology, and entrepreneurship development. The basic law
provides a broad legal framework for investment and is supported by a series of implementing
decrees. Under the code, incentives are divided into two categories: (a) those common to all
investment activities; and (b) those directed toward specific goals and activities. The incentives
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common to all investment activities include: (1) freedom to invest without prior authorization; (2)
tax exemption on 35 percent of income and reinvested profits; (3) reduction of customs duty to
10 percent on imported capital goods; (4) exemption of capital goods purchases from the VAT
and consumption taxes; and (5) the option to take accelerated depreciation for long-term capital
goods. Businesses that produce entirely for export receive: (1) a 10 year tax holiday on all profits
after which the exemption is reduced to 50 percent; (2) corporate tax exemption of all reinvested
profits even after the 10 year period; and (3) tariff free importation of all products and material
needed for their operations and may sell up to 20 percent of their production in the local market.
Agricultural and fishing enterprises are considered “totally for export” if they sell at least 70
percent of their production abroad. Companies that export a lesser percentage of their total
production receive incentives related to the export portion of their business, e.g., (1) total or
partial exemption from income tax only on the income derived from exports; (2) exemption from
the VAT and consumption taxes on imports of goods and services used in production for export;
and (3) refund of duties (drawback) paid on imports of raw materials or semi-finished products
used in production for export. Private national and foreign investments in agriculture, fishing,
pollution control, research and technology, or in economically distressed areas may be eligible for
additional subsidies. For example, a investment for the collection and treatment of household and
industrial waste is eligible for a government grant of up to 20 percent of the whole investment.

Tunisia has two Free Trade Zones. The land is State-owned but managed by a private
company. Companies setting up in the zones are exempt from most taxes and customs duties and
benefit from special tax rates. Companies with non-resident status receive a flat income tax rate of
20 percent; are guaranteed transfer of foreign currency capital invested in the FTZ and income
derived from it; and all payments made in the FTZ may be made either in foreign currency or
convertible dinars.

9.4.9  Other Investor Concerns

IPR - Tunisia has comprehensive legislation protecting foreign patents, trademarks, and
copyright. Infringements have been minor, affecting mostly consumer goods and computer
software and they appear to have been handled in the courts effectively. Tunisia is a member of
WIPO and a signatory to the UNCTAD agreement on protection of patents and trademarks.
Revised patent legislation is pending. Its copyright law has been updated to cover modern
techniques but is still considered not to conform with modern international expectations.

Labor Laws - Tunisia is considered to have rigid labor laws that favor workers. Workers
may strike but must first await labor conciliation/arbitration. Social benefits are approximately 28
percent of wages paid.
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TUNISIA

“Pros” for FDI in Tunisia

− Generally liberalized, market-based economy.
 
− Partnership with EU calls for free trade in 12 years and enhanced access to EU market.
 
− Stable political, social, and economic structure and society.
 
− Relatively affluent middle-class dominated economy (79% own their own homes).
 
− Adequate and improving physical infrastructure.
 
− Very effective One-Stop-Shop facilitation of company establishment and investment

incentives applications.

“Cons” for FDI in Tunisia

− Rigid labor laws and a labor/management dispute system that favors labor.
 
− Exchange availability limited to with Central Bank approval required for current

account transactions (must prove lack of local sourcing).
 
− Concerns expressed about level of IPR protection and enforcement.
 
− Judiciary not viewed as independent of Government pressures.
 
− Cumbersome bureaucracy with dilatory administrative decision making.
 
− Concerns about potential impacts of political/religious turmoil in neighboring Algeria

and Libya.
 
− Weak banking sector.
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10.0 RECOMMENDATIONS

10.1 General Recommendations - Achieving a More Favorable Business Climate

10.1.1 Development vs. Stabilization

Egypt should begin implementing policies and reforms targeted
directly on achieving a high enough rate of economic growth to
reduce unemployment, elevate per capita income, and thereby
enhance its market attraction for foreign investors.

Some developing countries, like Turkey, emphasize policies of rapid economic growth at
the cost of financial stability, while others, like Egypt, have recently emphasized financial stability
first as a basis for, but perhaps at some cost of, economic development. An ideal approach would
be to achieve both financial stability and more rapid economic development, as happened in some
East Asian countries. Enhanced economic growth, even at the risk of some slightly reduced
financial stability, would noticeably enhance Egypt’s attraction to potential foreign investors.

10.1.2 Exchange Rate Flexibility

Subsequent to a more vigorous implementation of trade liberalization and interest
rate policy reforms, the GOE should begin to phase in a more flexible exchange rate
policy in order to attract more FDI, stimulate production for export and achieve
enhanced economic growth.  At a minimum, it should measure the stability of its
exchange rate on purchasing power parity calculations involving a trade-weighted
basket of trading partner currencies, instead of solely on the nominal value of the
U.S. dollar.

Generally, the developing countries with flexible exchange regimes have been more
successful in achieving a satisfactory rate of economic growth than those in which central banks
have intervened with the objective of maintaining a relatively inflexible rate of exchange. Fixed
rates of exchange are not even maintained by most advanced nations, such as the United States,
Japan, or Germany, because fixed rates have a tendency to contribute to balance of payments and
trade deficits, increased indebtedness, and loss of reserves by making the currency overvalued in
times when domestic inflation rates are higher than those of their trading partners or competitors.
An overvalued currency discourages not only exports, but also investments, particularly FDI
which utilizes domestic factors of production, especially labor, by:

* making imported components of the initial investment less expensive in local currency
terms, and domestic components more expensive in dollar terms, thus encouraging
capital-intensive investments and reducing employment generation, and

* depressing profitability by raising the cost of production in foreign currency
   terms.
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A number of countries have successfully attracted foreign investment and encouraged exports by
allowing the exchange rate to adjust in line with the differences between the domestic rate of
inflation and that of major trading partners.

10.1.3 Trade Liberalization

Import tariffs should continue to be lowered (toward a single,
across-the-board, low tariff rate on all imported items) and non-
tariff trade barriers dismantled.

The GOE should complete negotiation of the Egypt-E.U. Partner-
ship Agreement while closely following the evolution and impacts
of the E.U. “partnership” agreements with Morocco and Tunisia, and the
Customs Union with Turkey.

The GOE should continue to exert a leadership role in efforts to
promote Inter-Arab economic integration and a regional free trade
agreement. It should also renew its application for observer status
in the Arab Maghreb Union and aggressively pursue membership
thereafter.

Import tariffs should continue to be lowered and non-tariff trade barriers dismantled in
order to eliminate protection for the overvalued exchange rate and inefficient domestic industries
(efficient ones do not need protection) and thus push companies to prepare for inevitable
competition from imports under future free trade agreements. Import barriers should be lowered
also in order to eliminate the anti-export bias in favor of production for the highly protected
domestic market e.g., import barriers have the effect of skewing direct investments toward less
efficient sectors by artificially distorting returns from investments. The range of tariff rate
dispersion should also be reduced in order to lower the effective rate of protection. A single,
relatively low uniform rate for all imports - as in Chile - would not only ameliorate concerns about
effective rates of protection, but would greatly reduce the occasions for corrupt practices in the
administration of customs. Reduction of import barriers forces companies to become more
efficient. Some would be induced to reach a level of competitiveness at which they can start
competing in global markets.

Currently, importers complain that Egyptian customs officials exercise extensive arbitrary
powers to decide into which tariff category and under which rate a specific import item fits, and
importers have no effective judicial appeal process to challenge arbitrary and discriminatory
decisions. The process of customs inspections observed in the ports of Egypt is unnecessarily
cumbersome, time consuming, and costly for importers, exporters, producers, and consumers.
Valuable port areas are overcrowded and opportunities for theft are encouraged by these
outmoded procedures. Other port service operations under state monopolies often result in delays
of cargo or vessels passing through the ports, which is costly for Egyptian importers and
exporters alike. Quality control inspections are applied not only to food imports, but to a wide
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range of consumer goods imports and applied discriminatorily against imports as non-tariff trade
barriers. These control measures should be confined to health and safety inspections applying
basic global standards to safeguard the population from physical harm, while other decisions on
what to import should be left to competitive market forces.

Egypt has been a natural political and economic leader in the MENA Region but it
currently faces marginalization as a result of the drive among countries within the region to
achieve trade liberalization and market access through preferential trade arrangements.
Egypt, which has demonstrated steadying and calming influence in the Middle East peace process,
should work to regain its leadership position for economic integration, continuing its efforts to
revive the concept of inter-Arab regional economic integration based on common economic
interests and trade/investment complementarities present among the nations of the region.

Egypt appears about to sign a “Partnership Agreement” with the E.U. that would provide
for increased access over time for Egyptian exports to E.U. markets under a free trade regime to
be phased in over a number of years. Entry into this preferential trade relationship would enhance
Egypt’s attractiveness to foreign investors who desire to find export “platforms” at competitive
labor costs from which to access the E.U. market. An increase in FDI-based export sectors or in
assembly/processing operations on items destined for export to the E.U. and other world markets
could greatly assist in creating employment opportunities for Egyptian workers and in
contributing to Egypt’s economic growth. Both Morocco and Tunisia have signed such
partnership agreements with the E.U. and these are just beginning to be implemented. Turkey has
entered into a Customs Union with the E.U. effective this year, which will give Turkey
preferential access to E.U. markets. Egypt should follow closely the developments regarding
implementation of these agreements in order to develop a strategy for maximizing the benefits of
its agreement with the E.U. The GOE needs to be very cognizant of the fact that these existing
agreements and their implementation could put it in a relatively critical competitive position when
it comes to accessing E.U. markets unless it takes aggressive action to conclude and implement its
own partnership agreement in the very near future. It is also noted that Egypt is not currently a
member of the Arab Maghreb Union, an admittedly dormant, yet still potential vehicle for North
African economic integration that includes Algeria, Libya, Morocco, and Tunisia. Egypt applied
for observer status in 1994 but has not pursued the matter. It should pursue observer status and
then aggressively pursue full membership thereafter.

10.1.4 Privatization

The GOE should accelerate the pace of its privatization program in all 
sectors of the economy, aimed at attracting large amounts of private foreign 
capital, advanced technology, and management oriented to cutting costs for 
the benefit of exporters and consumers.  It should make clear that non-Arab  
foreign investors are equally eligible with Egyptian nationals and Arab 
foreign investors in acquiring and operating state-owned assets.

Privatization is an effective way of improving the climate for foreign investment and a
quick way for attracting substantial amounts of foreign investment. Egypt has not made full use of
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this vehicle for encouraging FDI. On the contrary, Egypt only recently accelerated  privatizations
and it has shown a clear preference for minority sales, through local stock exchanges or to State
employees, a policy clearly designed to discourage rather than encourage participation of foreign
investors in privatization. Moreover, Egypt has up till now excluded the large State monopolies in
infrastructure industries from equity privatization, the very companies most suitable for and in
need for large capital infusions, new technologies, and modern management techniques, best
suited to be supplied by large foreign companies. An efficient infrastructure, is essential for rapid
export and general economic development as well as attracting further FDI.

10.1.5 Pro-Business Policies

Reforms such as investment incentives, trade liberalization, priva-
tization, regulatory reform, and non-discrimination - to be most
successful in attracting FDI - should be applied within a general
economic policy commitment toward encouraging competition,
deregulating the economy, strengthening the private sector, re-
moving all vestiges of a command economy, and establishing in-
stead, an entrepreneurial, investment-driven, free market economy.

Government officials in North African countries have complained about the reluctance of
the private sector to participate in annual US$ 16 billion investments needed in the infrastructure
sectors. The real problem lies in the fact that private foreign and local investors have been largely
excluded by continuing State monopolies in telecommunications, electric power generation,
container ports, railroads, and road construction, and governments have been reluctant to sell
these companies to private national and foreign companies. Egypt should offer 100 percent of the
equity of these companies in public tenders for bids by private national and foreign investors on
non-discriminatory basis. This would bring considerable revenue to the government and new
investment, technology, high levels of efficiency, better quality services, and lower costs for public
services, benefiting consumers, producers, and exporters.

Government officials continue to decide in which sectors and even in which projects
private investors should risk their capital. Thus, in a typical socialist command economy decision,
Egypt’s Ministries of Transport, Electricity, and Agriculture selected 52 specific projects for
private investors to invest in, calculated the amount that private investors would be allowed to
invest in each project, and announced it to the business attendees at the MENA Conference in
Cairo last November. It appears the private sector was not even consulted in advance about these
investments proposed by the public sector, which ranged from the production of flat steel
products to the promotion of tourist areas specified by the government. In another instance, the
Government, not the private sector, started the feasibility study of a project and then the Minister
in charge announced that “Egyptian and non-Egyptian investors will be given chances to invest.”
While Egypt’s Ministers may be comfortable with this sort of “take it or leave it”  “command”
investment decisionmaking, most foreign investors at least are not used to having their
investments chosen for them, but prefer the freedom to decide where, when, and how much to
invest and to develop their own feasibility studies that reflect their motivations for investing
abroad.
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Egyptian government officials should consider how they can withdraw from making
decisions about what sectors private investors should invest in and where they should place their
investment. A private investor should be left free to decide what it wants to produce, where it
wants to produce it, how it will invest to do so, and what prices it wants to charge, whether it
wants to export or import, purchase materials locally or from abroad, and whether it wants to
reinvest or distribute its profits and when it wants to withdraw its capital. Instead of making
enterprise oriented decisions for private investors, government officials should concern themselves
with removing all remaining restrictions that impede freedom of choice for private investors and
with enforcing only those regulations that protect open competition and protect consumers and
the environment from abuse of private monopoly power.

10.1.6  Investment and Export Promotion and Training

Egypt’s investment and export promotion efforts abroad should be
reviewed and assessed and proposals developed as to how to make
these efforts more effective and results-oriented.

Egypt’s Foreign Commercial Representation sector should receive
training and logistical support to enhance its effectiveness in pro-
moting Egyptian trade and investment.

Targets should be set up in terms of specific dollar amounts of new foreign investment and
new exports to be developed within a given time frame and then analyze subsequently the factors
responsible for exceeding or failing to meet the planned targets.

The effectiveness of individual investment and export promotion centers abroad, their
manpower, management, and programs should be studied and recommendations developed how
to make these centers more effective - including the support from commercial officers at Egyptian
embassies abroad. Periodic brief training programs should be organized for commercial officers at
Egyptian embassies and for investment and promotion personnel with regard to how effectively
to:

* collect information about potential foreign joint venture partners or techno-
   logy licensers or specific Egyptian product market opportunities abroad and
   how to relay this information rapidly to the Egyptian businesses that would
   have the interest and capability to follow up such leads;

* set up a data bank of foreign business contacts, including potential foreign
   investors, importers, or distributors of products with export potential from
   Egypt;

* distribute information about opportunities to invest in Egypt, export from
   Egypt, benefit from incentives for FDI, participate in privatizations, or team
   up with local partners;
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* get invited to meetings, conferences, and workshops by local business
   associations in foreign countries to speak about trade and investment oppor-
   tunities in Egypt;

* write articles and get them published in the local press about such business
   opportunities in Egypt; and

* how to assist visiting Egyptian business people in foreign countries to arrange
   meetings and presentations with local foreign importers, potential investment
   partners, business associations, and government officials.

10.2 FDI-Specific Recommendations: Enhancing the Climate for Foreign Direct Investment

10.2.1 Sectoral Restrictions

Remove all restrictions focused on private investment generally -
and FDI specifically - in industry sectors, except those directly re-
lated to production for or maintenance of national security and defense.

Egyptian law continues to impose a number of restrictions, direct and indirect, on foreign
investors. Foreigners are not allowed to invest in agricultural, desert, or urban land (except for
certain ambiguous authorizations in the Investment Law or recently enacted laws). Most major
sectors of industry - particularly basic infrastructural services - remain State monopolies and are
closed entirely to the private sector, whether domestic or foreign. Although the Investment Law
specifies a number of specific sectors in which foreign investment is allowed, these may arbitrarily
be enlarged - or reduced - by the Council of Ministers apparently without notice or input from
foreign investors. Foreign companies are barred from acting as commercial agents in domestic
commerce and from most importing activities. The scope for foreign investor participation in the
Privatization program is limited by preferential equity sales to employees and domestic
shareholders, thereafter to foreign Arab investors, and then only to other foreign investors.
Among the countries compared, Egypt appears to restrict foreign investment more than Israel, or
Turkey.

10.2.2 National Treatment

(a) National Treatment should be accorded to foreign investment without
      reservations, exclusions, or discrimination.

(b) Egypt’s ambiguous laws relating to the rights of foreigners to acquire
      and use land incident to their commercial ventures should be clarified
      and FDI accorded enforceable guarantees in that regard.

Section 5.3.1 describes a number of instances in which foreign investment is directly
prohibited or otherwise indirectly constrained, all of which violate the spirit of National Treatment
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as a modern global standard as well as incorporated in a number of Egypt’s bilateral investment
treaties. The lack of a clear, unambiguous, enforceable right of foreign investors to acquire real
estate for commercial projects, either directly or indirectly through locally-incorporated entities is
a major disincentive to and impediment for attracting FDI. Indirect constraints against foreigners
and their investments are contained in its company formation statutes, for example, the
Companies Law still requires an initial 49 percent preferential public offering of shares to
Egyptians and requires a majority of Egyptians on Boards of Directors. While the Investment Law
indirectly guarantees National Treatment to foreigners, no other laws apparently do so, nor is
such a guarantee contained in Egypt’s Constitution, as in many other countries.

10.2.3 Rationalization of Investment-Related Laws

The multiple and often inconsistent laws and regulations governing
FDI approval/establishment in Egypt should be rationalized to re-
peal all current laws affecting FDI and enacting in their place laws
that separately and specifically address the substantive aspects of
(a) corporate organization/company formation (whether for domestic
or foreign investor purposes); (b) investment incentives (whether for
domestic or foreign investment); and (c) establishment and operation
of Free Trade Zones, e.g., there should be:

* a single corporation law that addresses only the forms of business organization,
their formation, legal requirements, powers, shareholder rights, registration, and
licensing to conduct business;

* a single investment incentives law that addresses (1) the goals for sectoral or
regional development or technology enhancement, and (2)  the criteria for,
extent, and terms of incentives;

* a separate Free Trade Zones law that provides a comprehensive FTZ
legal/customs regime integrated with Egypt’s basic Customs Code and
procedures, but which does not, itself, address incentives for investment
therein.

Egyptian officials, businesspeople, and lawyers alike appear to share agreement that the
current array of ad-hoc laws and regulations governing company formation, foreign investment,
and investment incentives is chaotic and counterproductive for achieving Egypt’s goal of
attracting increased FDI. Serious efforts on the part of all of these sectors have been undertaken
over the last two or three years oriented toward drafting legislation to replace the existing set of
laws, but these efforts have been undermined by a conceptual approach focused on “uniting”
essentially disparate substantive areas into a single law that mixes up (and confuses) corporate law
(company formation), FDI approval/establishment, and the award of investment incentives for
both domestic and foreign investment. Moreover, the existing process for entering FDI in the
country involves at least six different steps (as described in subsection 5.3.2 hereof) that involve
unnecessary and costly delays that, again, undermine Egypt’s hopes for enhanced FDI. What
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prospective foreign investors look for in the FDI legal/regulatory regime of a country is a clear,
consistent, predictable, and basically transparent and fair set of laws and regulations affecting their
investments. This does not characterize Egypt’s current legal morass and, unfortunately, drafting
efforts to-date do not appear promising for changing it. Both Morocco and Tunisia have recently
enacted unified investment codes that simplify the law and the process of
approval/establishment/award of incentives. Of the countries studied, Egypt appears to have the
least coherent FDI regime.†† Moreover, while some of the steps involved have been accelerated,
Egypt still has the longest FDI processing/approval/incentives award time of all of the countries
studied. The above recommendation and the following four recommendations are designed to
rationalize and improve Egypt’s regulation and processing of new FDI.

10.2.4 Single Agency for Company Formation

Authorize a single GOE agency to regulate and oversee the forms of
business, corporate organization/company formation process and pro-
cedures. Such agency should confine itself solely to company formation
law and procedures (approval of Articles of Incorporation/Statutes,
public notices of organization, registration) and exercise no authority
or responsibilities regarding approval of investment as such, the feasi-
bility of investment projects, or the award or regulation of incentives.

10.2.5 Single Agency for Investment Approval/Incentives

Authorize a single agency to administer and regulate all investment
incentives under a single investment project/incentives approval/award pro-
cess, utilizing a unified, uniform set of screening procedures applicable
to all incentive applicants.

[The investment incentive agency’s project review/approval function
could be delegated to a standing inter-ministerial review committee,
chaired by the agency head, that would, as necessary, include represen-
tatives from all GOE ministries and agencies with substantive adminis-
trative or regulatory authority/responsibilities over specific sectors
(e.g., housing, tourism, new communities, remote areas, Free Trade
Zones, etc.) other than generalized industrial activities, but there should
be only one single project approval/incentive eligibility decision required
for the award and realization of incentives.]

10.2.6 One-Stop Shop

(a) The agencies described in subsections 10.2.4 and 10.2.5 should be estab-
lished as subdivisions of the same ministry, which ministry should be

†† The just-enacted Investment Incentives Law, Law no. 8of 1997, does not appear to improve the situation (see
Appendix D).
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delegated plenary authorities for and oversight of their operational
responsibilities.

(b) That ministry should establish a One-Stop Shop in the office of the
Minister  specifically to provide to prospective and current foreign
investors:

* information regarding FDI in Egypt;

* services to facilitate FDI by simplifying and assisting foreign investors
  through the company formation and investment approval/incentives
  application process; and

* follow-up services to assist approved foreign investment projects to
comply with laws, regulations, and procedures required for post-
incentive start-up operations, such as local site approvals,
registration, chamber memberships, expatriate visas/work permits,
standards implementation the like.

(c) The One-Stop Shop should have sufficient authority from the Minister to
 coordinate and facilitate all aspects of company formation and
incentives applications within the two agencies described in 10.2.4 and
10.2.5 hereof and sufficient backing from the Council of Ministers to
successfully invite the cooperation of other relevant ministries and
agencies to command the cooperation and assistance of all relevant
agencies.

(d) The One-Stop Shop should aggregate in a single site officials of all
ministries and agencies relevant to the company formation/investment/
incentives approval process, who are authorized to receive all
applications or requests and issue any required permits, licenses, or
approvals on-the-spot.

(e) The One-Stop Shop should prepare and publish  a simplified but
accurate brochure describing the company formation and investment
incentives award processes, indicating in detail each step in the process,
the authorities/agencies involved (with titles, addresses, and office
telephone numbers/faxes), the maximum processing time for each step,
all in a “Roadmap” form made available at the One-Stop Shop, of the
kind that appears in Appendix C.

10.2.7 Expedited Processing

In order to expedite the processing of company formation and investment 
incentive screening, both processes should be commenced at the same time
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and proceed contemporaneously, rather than sequentially, subject to the
reservation that the due and timely formation and establishment
of the project’s corporate entity shall be a condition to the
realization of  incentives.

The idea here is that there is no need to delay the screening of an investment project’s
application for approval and award of incentives in order to complete company formation and
establishment. The study’s investigation indicates that the company formation process takes a
much longer time than the investment screening process, a delay that is not necessary and only
discourages foreign investors and impedes their investments. Since most projects won’t enter the
start-up phase unless and until project approval for incentives has been received, it is more
practical to approve the project in concept and award incentives subject to the project’s
accomplishing the company formation/establishment process. If that doesn’t occur, then, in effect,
incentives are unlikely ever to be triggered.

10.2.9 Follow-On Licenses, Approvals

The GOE should reduce to the absolute bare necessary minimum (e.g.,
necessary for public health and safety and national security), monitor,
and rigidly control all requirements, national or local, for approvals,
licenses, E& O certificates, and all other obstacles to the timely com-
mencement of investment project operations.

A major complaint of many foreign investors in developing countries is that, regardless of
the quality of the legal/regulatory regime as such, the endless follow-on requirements of
approvals, licenses, certificates, etc., especially on the part of local or other authorities not
involved in the investment screening/incentive award process undermine the desirability and even
the feasibility of continued operations. The more such obstacles and the longer it takes to deal
with them, the lesser is the attractiveness of a country for new FDI and the complaints of existing
investors are easily transmitted to prospective investors. This study’s results suggests that the
GOE can do more to reduce such unnecessary requirements, especially at the local level.

10.2.10 Reduction of Bureaucratic Discretion and Red Tape

The GOE should undertake an aggressive campaign to require clear
criteria in FDI-related laws and regulations; transparent and fair procedures
for their administration and implementation; reduction of unnecessary red tape;
simplification of procedures;  especially the exercise of unchecked discretion and
arbitrary, officious regulatory intervention on the part of bureaucrats.

The Middle East Times of July 24-27, 1996 quoted the departing U.S. commercial attaché
as saying that some three dozen U.S. companies had recently investigated the Egyptian market
and decided not to invest there, and that the number one reason for their decision not to invest
was Egypt’s “tangle of bureaucracy”, or “in other words, the benefits they see in coming to Egypt
are outweighed by the hassles of doing business here.”
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It is apparent that the Egyptian bureaucracy is significantly overstaffed for the necessary
functions that are required to operate company formation/investment screening  processes and
procedures. And, as is typical around the world, an overstaffed bureaucracy feels a survival
imperative to complicate and delay administrative and regulatory functions by arbitrary exercises
of discretion and officious interventions beyond their real scope of authority and responsibility.
And, when such a bureaucracy considers itself underpaid, as most do, their ability to complicate
and delay official functions provides an easy incentive for the solicitation and acceptance of
informal consideration. Where laws are unclear and procedural requirements are subject to
excessive discretion, inducements to corruption proliferate. The logical complement to the
recommendations preceding this one for rationalizing the FDI legal/regulatory regime and
streamlining its implementation, is avoidance of such problems. Nonetheless, it is frequently also
the case that, while ministers and senior officials understand and appreciate the need for new,
simplified legislation and procedures, the mid and lower levels of the bureaucracy delay or even
refuse to implement them. Investor complaints surveyed in this study indicate a noticeable failure
of the mid-level bureaucracy in Egypt to implement reforms that the Government has attempted
to introduce into the processing of FDI. When this occurs, a government–at its most senior level -
must be prepared to ensure the consistency of bureaucratic action with policies introduced, and
enforce worker ethic and responsibility requirements within its bureaucracy at all levels.

10.2.11 Investment Incentives

The GOE should shift  its focus away from income tax exemption
incentives toward providing prospective investors with a comprehensive,
enforceable set of guarantees for or against the following:

* National and/or Most Favored Nation Treatment whichever is better;

* No limits on equity participation of foreign investors;

* No sectors closed to FDI (except for basic national security);

* Post-establishment performance requirements;

* Right to judicial review of administrative decisions and actions and 
international arbitration of investment-related disputes with public

   authorities;

* Stable rates of income and other direct takes;

 * Guaranteed remittance of profits, repatriation of capital, and current
 account transfers in foreign curency freely available at market rates; and

* Protection and enforcement of project-related property rights (including
industrial and intellectual property).
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A number of studies - by the IMF, World Bank, UN/UNCTAD - have all concluded that
fiscal investment incentives, principally tax holidays, do not play a significant role in the
decisionmaking of multinational corporations as to their investments abroad. Vastly more
important to MNCs are the overall business climate in terms of macroeconomic reforms,
restructuring, and freedom from unnecessary government intervention in the economy and
regulation of economic activity in a general sense, the reduction of non-business political risks,
and the legal/regulatory guarantees of respect for property rights; fair, transparent, consistent, and
predictable laws, regulations, and practices; and a facilitative commercial legal system. As can be
seen by the weights established for the comparative analysis of the investment climates and
legal/regulatory regimes of the countries included in this study (Tables 2 and 3 hereof) which
ascribed a weight of only 5 percent in terms of investor concerns, unless a tax system is
completely out of line with other countries, one would not expect taxes to be a significant
determinant of investment. And that is not the case with Egypt, whose effective rate of taxation of
FDI is already better than all of the countries studied, such that fiscal incentives are not really
needed as a competitive investment attraction device. Moreover, to the extent that operation of
fiscal incentive programs are based on performance requirements, it should be noted that the tide
of global consensus on the regulation of FDI is to reduce, if  not prohibit altogether, imposition of
such requirements (as the Uruguay Round’s TRIMs Agreement does for a number of performance
requirements). Finally, maintenance of fiscally-based investment incentives complicates Egypt’s
efforts to catalyze regional economic integration, since one of the major impediments to
integration negotiations relates to the competition in fiscal “subsidies” offered by nations to attract
investment from foreign companies.

10.2.12 Fiscal Incentives/Tax Regime

(a) To the extent that tax-related incentives are offered to attract
potential foreign investors, such incentives should be made available
in the form of tax credits, deductions, and accelerated depreciation
of project-related capital assets, rather than income tax holidays or
exemptions.

(b) The GOE should terminate discriminatory income tax rate differences
between “industrial” and “commercial” business entities.

(c) The proportional annual stamp tax on share capital should be abolished
as counterproductive to the concept of attracting and increasing investment.

Tax holidays are often used to attract potential investors by “inducing” activity deemed
critical to the economic development of a nation. Fiscal incentives may be “front-loaded”, e.g.,
designed to reward commitment to desired investment, or “back-loaded”, designed to reward
performance. Whether front or back-loaded, however, there has to be a degree of certainty in the
system of incentives for investors so they’ll know, in advance for business planning purposes, the
consequences of their actions. Potential investors need to quantify their likely tax liabilities in
order to determine prospective profits and, thereby, the viability of a contemplated project. So
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they need to know what they can expect from the tax system. Since it doesn’t appear necessary
for Egypt to “induce” FDI through front-loaded incentives, because its tax regime is apparently
already preferable to those of the nations studied herein that are competing with it to attract FDI,
such fiscal incentives as are considered useful should operate to reward performance. Incentives
comprising tax credits and deductions, accelerated depreciation, do just that, reward activity
considered essential to economic development that has taken place, and, generally, without as
much of an impact on the fiscal base of the nation. There are uses for inducements in Egypt’s tax
system, however. Certainly, if Egypt wants to encourage new investment and reinvestment, it
makes no sense to apply taxes imposed as a percentage of the amounts of such investment, since
that only acts to discourage, rather than encourage, increased investment. Neither, in the modern
world, do taxes that discriminate between industrial and commercial business entities make much
sense either. They only cloud the attractiveness of the overall business climate for investment,
domestic or foreign.

10.2.13 Intellectual Property Rights

Egypt should adopt the draft Patent Law as soon as practical. As
enacted, the law should provide protection for chemical products
related to foods and pharmaceuticals.

Its Trademark and Industrial Design Laws should be amended
to provide for publication and public examination.

The GOE should adhere to the International Convention for the
Protection of New Varieties of Plants (UPOV).

Adequate and effective intellectual property protection is a key factor in attracting foreign
investment and promoting economic growth and development. Patents and copyrights promote
the development of science, technology, art and culture by offering a limited period of exclusivity
to inventors and authors. The broadest possible coverage of intellectual property and the
flexibility to expand areas of coverage not only reflect global standards of best practices, support
adherence to international obligations, but also offer the best opportunities for domestic industry
and the public to benefit from economic growth. The GOE has expressed its goal of achieving a
world-class intellectual property system, with modern, efficient infrastructure for its
implementation. International assistance is available to pursue such goals and any program to
attract foreign direct investment requires that their effective pursuit begin immediately.
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11.0  RATINGS:  HOW  OTHERS  SEE EGYPT

11.1 Introduction

As discussed in greater detail in Section 1 (Introduction) and Section 3 (Foreign Direct
Investment: Basic Concepts) - and enlarged upon in Appendix A, decisions to invest in any given
country are made by potential investors upon the basis of certain concerns relating to the
country’s overall business climate; recent economic performance, stability, and reforms; and
legal/regulatory regime. The authors have “rated” these various aspects for the countries assessed
herein in, Table 2 (Country Rankings: Business Climate), and Table 3 (Country Rankings:
Legal/Regulatory Regimes).

However there exists a whole industry devoted to the assignment of comparative ratings to
countries upon which prospective foreign investors depend to varying degree in making their
investment locational decisions. These ratings emanate from public international institutions,
financial organizations and credit agencies, political risk consultants, and economic analysis
institutions. While they each employ some defined methodology in generating absolute scores and
comparative ratings, their work clearly also involves a high degree of subjectivity that sometimes
results in significant differences in ratings of individual countries for similar substantive areas.

Nonetheless, potential investors take these ratings very seriously and they have become
standard inputs for the decisionmaking process. Investors are likely to be influenced, positively or
negatively, by conclusions drawn from ratings organizations’ sectoral analyses, quantified scores,
and comparative ratings. Due diligence requires they be taken into account. And, so, presented
herein are a number of important or useful ratings for the countries studied in this report. The
reader should be cautioned, however, that the accuracy of such ratings at any given time depends
on the currency of information upon which they are based. It appears that, as regards Egypt as of
the end of 1996 or early 1997, some of the ratings are dated and may not accurately portray
Egypt’s real investment climate at the time of this report, even though they will influence
prospective investors.

This section divides the ratings accorded Egypt and the comparison countries - which are
summarized in Table 8 - into two categories: (1) those likely to be of significant concern to
investors [Country Risk, Indexes of Economic Freedom] and (2) those relating to economic and
financial areas of more general interest to investors [Sovereign and other Credit Ratings,
“Openness”, Financial Markets, and Economic Forecasts].

11.2 Country Classification

As of July, 1996, the World Bank classifies Egypt as a “Low-Income Country”, while Israel
is classified as a “High Income Country” and Morocco, Tunisia, and Turkey are classified as
“Lower-Middle Income Countries”. According to the Bank’s International Economic Analysis
and Prospects Division, “for operational and analytical purposes, the World Bank’s main criterion
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for classifying economies is gross national product (GNP) per capita. . . “Economies are divided
according to 1993 GNP per capita, calculated using the World Bank Atlas method. The groups
are: low-income, $695 or less; lower-middle-income, $696 - $2,785; upper-middle-income,
$2,786 - $8,625; and high-income, $8,626 or more.” [From “Globalization: A New Role for
Developing Countries in an Integrating World”, Shigeru Otsubo, The World Bank, International
Economics Department, July, 1996.]

11.3 Category 1: Significant Investor Concerns

As pointed out in Section Appendix A, the a principal concern of investors is the risk
confronted by their investment in any country. The primary goal of an investor is to realize the
highest possible return on his investment at the lowest acceptable risk. The major risks
confronting an investor that must be addressed in decisionmaking regarding the investment are
political, financial, and economic. There are various rating systems that address those issues.

11.3.1 Country Risk

For comparison purposes, the study selected three major international country risk
assessment/rating sources available to prospective foreign investors - the Euromoney Country
Risk Ratings PRS (Political Risk Services), and the Economist Intelligence Unit.

The Euromoney Political Risk ratings essentially measure nine weighted specific sectors to
develop an overall score on the basis of which it then comparatively rates a given country against
a total of 178 nations. The sectors rated, with their weights, are: Economic Performance (25%);
Political Risk (25%); Debt Indicators (10%); Debt in Default or Rescheduled (10%); Credit
Ratings (10%); Access to Bank Finance (5%); Access to Short-Term Finance (5%); Access to
Capital Markets (5%); and Discount on Forfeiting (5%). “Forfeiting” refers to the discounting of
commercial bills of exchange or notes without recourse, as a liberalized method of export
financing. The country risk categories dealing with political risk and economic performance are
found in Category 1 of Table 8. On an overall ranking of 178 countries, Egypt was number 77
with an absolute total score of all sectors of 45.65 (out of a possible 100), while Turkey was 53rd
(57.51), Israel 32nd (75.51), Morocco 66th (50.68), and Tunisia 50th (61.62). In terms of
political risk itself, Egypt scored 10.51 (out of a possible 25), while Turkey scored 12.45, Israel
15.29, Morocco 11.37, and Tunisia 13.71. In terms of economic performance, Egypt scored 11.7
(out of a possible 25), Turkey 13.72, Israel 16.77, Morocco 13.45, and Tunisia 14.51.

Political Risk Services claims to have the world’s first and largest network of country risk
specialists. According to its material, it uses two systems for evaluating the risks faced by business
in countries around the globe. The first is the Coplin-O’Leary system, which “forecasts the risks
related to the general business concerns of: Regime Stability, Turmoil Risk, Financial Transfer
Risk, Direct Investment Risk, and Export Market Risk. The second is the ICRG Risk Rating
System, which rates political, economic, and financial risks, breaking each down into its key
components, as well as compiling compost ratings and forecasts. Basically, Coplin-O’Leary
forecasts Financial Transfer, Direct Investment, and Export Market risks, while ICRG rates
current Political Risk, Financial Risk, and Economic Risk.
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According to PRS, as of February, 1997, the composite country risk scores for the
comparison countries are (100 is no risk, 0 is highest risk): Egypt (68.5); Turkey (57.0); Israel
(68.0); Morocco (71.5); and Tunisia (73.0). PRS scored Political Risk as follows: Egypt (58.0);
Turkey (55.0); Israel (60.0); Morocco (68.0); and Tunisia (70.0). Financial Risk was scored:
Egypt (40.0); Turkey (33.0); Israel (40.0); Morocco (38.0); and Tunisia (38.0). Finally, Economic
Risk was scored: Egypt (39.0); Turkey (25.0); Israel (36.0); Morocco (36.5); and Tunisia (38.0).
In its forecast for the year ahead (to February, 1998), PRS gave the following Composite scores:
Egypt (72.0); Turkey (63.5); Israel (76.0); Morocco (72.0); and Tunisia (76.0).

Economist Intelligence Unit - The Economist Intelligence Unit (EIU) is a sister
organization to the Economist Magazine. The EIU each year publishes an extremely detailed
analysis of the Business Environment in some 55 or so countries, developed and developing, upon
the basis of which it ranks the countries with both an overall score and individual categories and
sub-categories. The information upon which the business environment analysis is based comes
from quarterly examinations of each of the countries and is aggregated on a yearly basis for
purposes of the rankings. Ten major categories are assessed including: (I) Political Environment,
consisting in turn, of two principal sub-sets, Ia - Political Stability and Ib - Political Effectiveness;
(II) Macroeconomic Environment/Economic Stability; (III) Market Opportunities; (IV) Policy
Towards Private Enterprise/Competition; (V) Policy Towards Foreign Investment/Investment
Environment; (VI) Foreign Trade/Exchange Regime; (VII) Tax Regime; (VIII) Financing; (IX)
Labor Market/Skills; and (X) Infrastructure. Overall, there are 66 sub-categories that are
examined, “scored” on a 1 (least favorable) to 5 (most favorable) scale, weighted, and reported.

In addition to scoring these, the EIU applies a characterization of their score for each
category and sub-category, using the scale: “Very Poor”, “Poor”, “Moderate”, “Good”, or “Very
Good”.  For example, in sub-set Ib - “Political Effectiveness”, the sub-categories assess: (a)
government policy; (b) government efficacy; (c) red tape/bureaucracy; (d) legal system; (e)
corruption; and (f) crime. In Category IV - “Policy Towards Private Enterprise/Competition”, the
sub-categories evaluated are: (a) protection of private property; (b) government regulation; (c)
freedom to compete; (d) competition policy; (e) protection of intellectual property rights; (f) price
controls; (g) lobbying [presumably the availability and efficacy of private sector - government
dialogue on policy issues]; and (h) state control. In Category V “Policy Towards Foreign
Investment/ Investment Environment”, the sub-categories are: (a) foreign investors; (b) openness
of the national culture; (c) expropriation risk; and (d) investor protection. Finally, in Category VII
“Tax Regime”, the sub-categories are: (a) corporate tax; (b) marginal tax; (c) social security
contribution; (d) fiscal incentives for investment; and (e) fairness of the tax system.

The EIU Country Risk/Business Environment report assesses the countries for two major
timeframes: (a) conclusions from their recent history, e.g., 1992 through 1996; and (b) a forecast
of their performance in each category and subcategory for the period 1997 through 2001. The
EIU rankings include only three of the countries compared in this study: Egypt, Israel, and
Turkey. But their findings are significant and very useful for comparison purposes and Table 8-A
indicates the ratings received in each of the ten primary categories. Table 8-B sets forth all of their
comparative ratings in all categories.
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For the period 1992 through 1996, the EIU ranks the countries (out of a total of 58) in each
of the major categories as follows: Ia - Political Stability - Egypt (43), Israel (27), Turkey (38); Ib
- Political Effectiveness - Egypt (37), Israel (26), Turkey (41); II - Macroeconomic Environment/
Economic Stability - Egypt (19) Israel, (45), Turkey (52); III - Market Opportunities - Egypt
(51), Israel (29), Turkey (21); IV - Policy Towards Private Enterprise/Competition - Egypt (42),
Israel (23), Turkey (41); V - Policy Toward Foreign Investment/Investment Environment - Egypt
(20), Israel (1), Turkey (26); VI - Foreign Trade/Exchange Regime - Egypt (48), Israel (35-Tied),
Turkey (35-Tied); VII - Tax Regime - Egypt (38), Israel (17), Turkey (35); VIII - Financing -
Egypt (43), Israel (28), Turkey (31); IX - Labor Market/Skills - Egypt (46), Israel (17), Turkey
(29); and X - Infrastructure - Egypt (38), Israel (19), Turkey (35).

EIU forecasts the following performance for the three countries during the period 1997 -
200l: Ia - Political Stability - Egypt (43-Tied), Israel (51), Turkey (43-Tied); Ib - Political
Effectiveness - Egypt (43), Israel (28), Turkey (47); II - Macroeconomic Environment/Economic
Stability - Egypt (29) [note, a ten story fall for Egypt], Israel (30), Turkey (58); III - Market
Opportunities - Egypt (48), Israel (42) [a significant fall for Israel], Turkey (29); IV - Policy
Towards Private Enterprise/Competition - Egypt (44), Israel (28), Turkey (45); V - Policy
Towards Foreign Investment/Investment Environment - Egypt (22), Israel (1), Turkey (29); VI -
Foreign Trade/Exchange Regime - Egypt (56) [note - a significant fall for Egypt], Israel (44),
Turkey (9) [a dramatic rise for Turkey]; VII - Tax Regime - Egypt (42), Israel (21), Turkey (47);
VIII - Financing - Egypt (39) [small improvement], Israel (38) [ten point fall for Israel], Turkey
(33); IX - Labor Market/Skills - Egypt (52) [a six story fall for Egypt], Israel (19), Turkey (40) [a
major fall-off for Turkey]; and X - Infrastructure - Egypt (42) [a four point fall for Egypt], Israel
(22), Turkey (34).
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Table 8: International Ratings:

                      How others see Egypt**

Categories Egypt Turkey  Israel Morocco Tunisia

I. World Bank
    Classification of Economies Low-Income

Lower
middle-income

High
income

Lower
middle-income

Lower
middle-income

II. Country Ratings

A. Category 1: Significant Investor Concerns

  1. Country Risk Ratings
     a) Euromoney (Sept.’96)

 i) Total Ranking - out of 178 countries 77 53 32 66 50
ii)  Score-Political Risk (0-High, 25-Low) 10.51 12.45 15.29 11.37 13.71
iii) Score-Economic Performance (0 Low - 25 high) 11.7 13.72 16.77 13.45 14.51

      b) PRS Country Risk Service (Feb’ 97)
         i) Composite score (0 high risk - 100 low risk) 68.5 57 68. 71.5 73
         ii) Political risk (0 high risk - 100 low risk) 58. 55. 60. 68. 70.
         iii) Financial risk (0 high risk - 100 low risk) 40. 33. 40 38. 40.
         iv) Economic risk (0 high risk - 100 low risk) 39. 25. 36. 36.5 38.
         v) Composite forecast to Feb. ’98 (0 high risk - 100 low risk) 72. 63.5 76. 72. 76.

  c) EIU: Business Environment Rankings (1992-1996)
i)  Overall Country Rating (out of 58 countries) 43 38 26 NR NR
ia) Political stability 43 38 27 NR NR
ib) Political effectiveness 37 41 26 NR NR
ii) Macroeconomic environment/stability 19 52 45 NR NR
iii) Market opportunities 51 21 29 NR NR
iv) Policy towards private enterprise/competition 42 41 23 NR NR
v) Policy towards foreign Inv./Inv. Environment 20 26 1 NR NR
vi)Foreign trade/exchange regime 48 35(T) 35(T) NR NR
vii) Tax regime 38 35 17 NR NR
viii) Financing 43 31 28 NR NR
ix)Labor market/skills 46 29 17 NR NR
x) Infrastructure 38 35 19 NR NR

* Based on Study Section 11.0 - Ratings: How others see Egypt
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Categories Egypt Turkey  Israel Morocco Tunisia

  A.   Category 1:Significant Investor Concerns

1. Country Risk Ratings
d) Triangle Index (March ’96)

i) Composite ranking (out of 35 emerging countries) 30 24 4 31 26
ii)Economic environment (out of 35 emerging countries) 19 13 8 21 18
iii) Information exchange (out of 35 emerging countries) 32 24 2 30 29
iv) Social environment (out of 35 emerging countries) 29 21 10 31 14

2. Indexes of Economic Freedom
a) Frazier/CATO Institutes (’96)

i)Economic freedom rating (out of 102 countries) 79 74 70 81 69
ii) Economic freedom scores (0-1,10) App. 4. 6. 4.3 3.7 4.4

b) Heritage Foundation (‘96/97)
[Free 1.00-1.99; mostly free 2.00-2.99; mostly unfree
3.00-3.99; repressed 4.00-5.00]

i) Overall score 3.5 3.0 2.8 2.7 2.6
ii) Trade policy 5 2 2 4 5
iii)Taxation 4.5 5 5 4 3.5
iv) Capital flows/foreign investment 3 2 1 2 2
v) Property rights 3 2 2 2 3
vi) Regulation 4 2 2 3 2

B. Category 2: Econ./Financial Interest to Investors

1. Sovereign Credit Ratings
a) Moody’s Investor Services (’96)

i) Foreign currency/long-term Ba2 Ba3 A3 NR Baa3

b) Standard & Poor’s (Jan ’97)
i) Foreign currency/Long-term BBB- B+ A- NR NR
ii) Foreign currency/short-term A3 B A1 NR NR
iii)Local currency/Long-term A- - AA- NR NR
iv) Local currency/short-term A2 - A-1+ NR NR



143

Categories Egypt Turkey  Israel Morocco Tunisia

c) Euromoney (Sept. ’96)
i)Credit rating (1-low 10-highest) NR 2.29 6.25 NR 4.38
ii) Debt default/rescheduled (1-low 10-highest) 7.27 10 10 9.32 10
iii) Debt indicators (1-Low, 10-high) 9.1 0.05 10 8.81 9.91

d) Institutional Investor
i) Sovereign credit ranking (out of 135 countries) 62 57 39 59 50
ii) Credit rating (0-low 100-high) 36.7 40.8 52.2 39.7 46.3

e) Major Export Credit Agencies Terms-of-cover
(Percentage of payment risk assumed by credit agency)
i) Medium long-term (%) 60 75 NR 68 81
ii) Short-term (%) 60 88 NR 77 88

f) Export Credit Risk - Country Risk Averages 1987-93
(Per Le Nouvel Economists - Guide des Risqués) 5.0 3.3 3.3 4.1 3.1
1-Low 6 high risk:

2. IMD/ World Economic Forum-Competitiveness Index
i) Overall ranking - out of 46 countries (1996) 28 36 24 NR NR
ii) Overall ranking - out of 46 countries (1995) 29 42 24 NR NR

3. Independent Strategy - Country Success Rating (Sept ’95)
i) Rating (out of 57 emerging countries) 53 47 38 42 15
ii) Score (out of possible 140) 52 60 70 63 83

4. World Bank “Openness” Rankings (July ’96)
i) Openness Ranking (out of 129 countries) 108 92 27 88 59
ii) Score (0.00-closed, 6.00-open) 0.3 0.4 1.4 0.4 0.7

5. IMF Article VIII,   Arts. 2,3,4 Signatory No Yes Yes Yes Yes
(Acceptance of Currency Convertibility/transferability obligations) - (1990) (1993) (1993) (1993)
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Categories Egypt Turkey  Israel Morocco Tunisia

6. Financial Markets
a) WB/IFC Emerging Markets Global Composite Index (’97)

i) Listed in global composite index? Yes Yes NA Yes No
ii) Listed in investables composite index? No Yes NA No No

b) Arab Monetary Fund Composite Index
i) Listed in composite index Q1 ‘96/weight 90.41 NA NA 112.57 98.06
ii) Relative size of financial markets 9.78% NA NA 7.54% 4.74%
iii) Value trade US$ millions Q1’96 169.19 NA NA 46.31 78.37

7. UNDP Human Development Dept. (’96)
i) Country ranking (out of 174 106 84 24 123 78
ii) UNDP characterization of human dev. Medium Medium High Medium Medium
iii) Human development index (0-low, .999 high) .501 .751 .957 .489 .657

8. Economic and Other Forecasts
a) Euromoney GNP growth forecasts

i) GNP growth ranking 76 62 43 64 59
ii) GNP growth forecast 1997 (% age) 3.67 4.35 5. 5. 4.50

b) Middle East Economic Digest (’97)
i) GDP growth forecast 1997 (% age) 5. 3. NR 5. 5.

 ii) Inflation forecast 1997 (% age) 7. 82.90 NR 5. 5.20

c) EIU: Business environment Rankings-Forecast 1997-2001
i) Overall country ranking (out of 58 countries) 45 41 30 NR NR
ia) Political stability 43 43 51 NR NR
ib) Political effectiveness 43 47 28 NR NR
ii) Macroeconomic environment/stability 29 58 30 NR NR
iii) Market opportunities 48 29 42 NR NR
iv) Policy towards private enterprise/competition 44 45 28 NR NR
v) Policy towards for. Inv./inv. Environment 22 29 1 NR NR
vi) Foreign trade/exchange regime 56 9 44 NR NR
vii) Tax regime 42 47 21 NR NR
viii) Financing 39 33 38 NR NR
ix) Labor market/skills 52 40 19 NR NR
x) Infrastructure 42 34 22 NR NR
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11.3.2 Economic Freedom

FRAZIER/CATO Institutes-in January, 1996, the Economist Magazine reported on a
study co-sponsored by the Frazier Institute of Vancouver, British Columbia (Canada), the Cato
Institute (Washington, D.C.), and the Institute of Economic Affairs in London [Economic
Freedom of the World: 1975-1995 by Gwartney, Lawson, and Block]. The study attempted to
define and measure “economic freedom” and to rate it for some 102 countries over the period
1975-1995. According to the Economist, “Stripped to its essentials, economic freedom is
concerned with property rights and choice. Individuals are economically free, if property that they
have legally acquired is protected from invasions or intrusions by others, and if they are free to
use, exchange or give away their property so long as their actions do not violate other people’s
similar rights.” The Economist concludes that “the more economic freedom a country had in that
period, the more economic growth it achieved and the richer its citizens became.” The study
authors chose 17 “measures” of economic freedom from four broad areas: Money and Inflation
(“Does government protect money as a store of value and allow it to be used as a medium of
exchange?”); Government operations and regulations (“Who decides what is produced and
consumed?”); “Takings” and discriminatory taxation (“Are you free to earn, and to keep your
earnings?”); and International Exchange (“Are you free to exchange goods and money with
foreigners?”). The accompanying chart listed the 102 countries in terms of their “scores” (0 to 10
- least to most freedom) and their comparative rankings by score. The following are the
approximate scores and rankings (out of 102 countries): Egypt - 4.2 (79); Turkey - 4.2 (74);
Israel - 4.2 (70); Morocco - 3.9 (81); and Tunisia - 4.3 (69).

Heritage Foundation-United States investors are believed to be significantly influenced by
the Index of Economic Freedom published each year by Washington’s Heritage Foundation [The
Index of Economic Freedom by Johnson & Sheehy, The Heritage Foundation]. Like the
Economist,  the authors of the Heritage index conclude that “most rich countries are . . . the most
economically free. Conversely, . . most poor countries have economies that are unfree.” The
authors rated over 100 countries with regard to 10 “factors”: Trade Policy; Taxation Policy;
Government Consumption of Economic Output; Monetary Policy; Capital Flows and Foreign
Investment; Banking Policy; Wage and Price Controls; Property Rights; Regulation; and Black
Market. Utilizing as a measure that 1.00 to 1.99 equaled “Free”; 2.00 to 2.99 “Mostly Free”; 3.00
- 3.99 “Mostly Unfree”; and 4.00 to 5.00 “Repressed”, the Heritage Foundation’s latest report,
dated 1995, rated each of the ten above-described “factors” (shown in Table 8) and the study
countries scored as follows: Egypt - 3.5 (“Mostly Unfree”); Turkey - 3.0 (“Mostly Unfree”);
Israel - 2.8 (“Mostly Free”); Morocco - 2.7 (“Mostly Free”); and Tunisia - 2.6 (“Mostly Free”).

11.3.3 The Triangle Index

Described as the “World Times Wealth of Nations Index”, the “Triangle Index” “combines
and weighs equally the economic, social and information exchange foundations on which each
country rests.” According to the World Paper of April, 1997 (published locally in Business
Today), “the index was developed in part to help money managers and other sources of capital
make investment decisions with a greater appreciation of each country’s relative strengths,
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weaknesses, and potential.” Overall, the index provides scores and rankings in three major ranking
areas, “Economic Environment”, “Information Exchange”, and “Social Environment”. Within
those areas, there are apparently included subsidiary areas of concern such as the degree of
commercial property rights protection, a country’s “integration into the international economy”,
and four measures of “how efficiently businesses can operate in each country”. Individual scores
and rankings are listed in Table 8 hereof. In terms of overall “scores”, out of 35 developing
economies measured, Egypt ranked 30; Turkey - 24 (down 3); Israel - 4 (up 1); Morocco - 31
(down 1); and Tunisia - 26 (same as last year).

11.3.4 IMF Article VIII Obligations

As pointed out in Appendix A and Section 3 of this report, a major consideration for
prospective foreign investors is the degree of flexibility a country shows in ensuring that invested
capital may be repatriated, profits remitted, and current account transactions effected, in freely
available foreign exchange without restrictions thereon.

Article VIII of the International Monetary Fund’s Articles imposes certain obligations on
member countries. Section 2 thereof prohibits members (except with approval of the Fund) from
imposing restrictions on the making of payments and transfers for current international trans-
actions. Article 3 prohibits (except with IMF approval) members from engaging in multiple
currency practices or discriminatory currency arrangements. And Section 4 requires member
countries, subject to certain conditions, to purchase balances of their national currency from other
Fund members, which represent balances acquired from international transactions or which must
be converted to make payment for current transactions. Article XIV of the Fund’s Articles
establish limited exceptions to Article VIII, Sections 2,3, and 4’s requirements. Member countries
may “accept” to be bound by the obligations of Article VIII, Sections 2,3, and 4 at any time, but,
having done so, they may no longer avail themselves of the transitional exceptions of Article XIV,
Section 2, and may not thereafter maintain any exchange measures inconsistent with Article VIII,
Sections 2, 3, and 4. As of December, 1996, Egypt had not formally accepted the obligations of
Article VIII, Sections 2, 3, and 4, although 137 countries have done so, including all of the
comparison countries in this study, e.g., Turkey, Israel, Morocco, and Tunisia. It is believed,
however, that Egypt is in de facto compliance with Article VIII, Sections 2, 3, and 4, but formal
acceptance of such obligation would be reassuring to prospective foreign investors.

11.4 Category 2: Economic/Financial Areas of Interest to Investors

While “risk” is perhaps the predominant preoccupation of potential direct investors in
essaying the desirability of investing in a country, or in that country as opposed to other countries,
there are a number of other areas of interest to them as well. A country’s economic performance
to-date, its sovereign credit ratings (the “risk” to creditors and portfolio investors),
competitiveness, and “openness” characteristics, policies for currency transferability, money
markets, levels of human development, and economic prospects are all also of major interest. All
of these are subjects for scoring and rating by international institutions and the following are some
of the ones that compare Egypt with its major competitors for attracting foreign investment in the
MENA region.
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11.4.1 Sovereign Credit Risk

Sovereign risk ratings, although they technically only rate the long-term and short-term risk
of debts incurred by nations as such, are important because they also constitute the benchmark by
which most other borrowers in those nations are judged, and sovereign credit ratings are
inevitably utilized in pricing debt issues, whether governmental or not. Sovereign risk ratings are
essentially assessments of the relative likelihood that a borrowing country will default on its
obligations. According to a recent study, 90 percent of sovereign credit risk ratings are based on
six factors: per capita income, GDP growth, inflation, external debt, level of economic
development, and default history [“Determinants and Impact of Sovereign Credit Ratings”,
Cantor and Packer, FRBNY Economic Policy Review, Oct., 1996]. Generally speaking, the
sovereign credit risk rating given a particular country establishes, in effect, a rating “ceiling” for
all debt issued by entities - public or private - domiciled in the country.

Four major sovereign credit risk ratings reporting sources: Moody’s, Standard & Poor’s,
Euromoney, and Institutional Investor were reviewed for this study as well as the “Terms of
Cover by Major Export Credit Agencies” reported by the World Bank.

Moody’s - Late in 1996, Moody’s Investors Service rated Egypt’s sovereign credit risk. It
received a Ba2 rating for long-term, foreign currency risk - the basic “benchmark” rating - a rating
considered by the international financial sector to be “one grade below investment grade”, in
effect, a “speculative” debt. In comparison, the other countries studied in this report received the
following long-term, foreign currency risk ratings: Turkey - Ba3; Israel - A3; Morocco - (not
rated); and Tunisia - Baa3 (see Table 8). According to Moody’s, their rating is “ a measure of the
ability and willingness of the country’s central bank to make available foreign currency to service
debt, including that of the central government itself” [Handbook of Country and Political Risk
Analysis, edited by Coplin & O’Leary, Political Risk Services, International Business
Communications, East Syracuse, NY, 1994].  According to Moody’s,

“in assessing a sovereign state’s ability to repay, the analyst’s attention
focuses on two often interrelated ways in which a country may fail to meet
international debt obligations. First, a nation may default because of chroni-
cally deficient foreign exchange earnings, most often due to ongoing vulner-
abilities in the country’s pattern of wealth generation. . . Second, a country’s
borrowers may default because of a short-term condition of illiquidity - for
example, if it suffers a sudden cash flow interruption from foreign exchange
earnings. In both cases, the process of evaluating the nation’s ability to repay
can be described as a search for structural problems, anomalies, or rigidities
that may point to long-term vulnerabilities in a country’s pattern of wealth
generation. This involves a host of interrelated political, economic, social, and
cultural facets of the nation . . .” (emphasis by Moody’s)

In deciding upon a country’s rating, Moody’s looks at fundamental foreign currency repayment
risks, structures of social interaction, social aspects, political dynamics, “economic fundamentals”,
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external debt load, its “comparative debt burden” [(a) external debt divided by GDP, and/or (b)
external debt divided by total exports of goods and services, including earnings on the country’s
foreign assets and net unilateral transfers - when positive]. In examining “social interaction” it
looks at “conflicts in society” and “class, status hierarchy, interest group etc.”; “distribution of
income and wealth; religious, ethnic, or linguistic differences; conflicts over lifestyle and ethical
norms; or ideological splits reflected in struggles for control of institutions”. . . “the strength of
organizations such as labor unions, business federations, trade and professional associations, and
single-issue movements”. . .”the legitimacy” of established authority . . .and “psycho-cultural”
factors such as “the deep-seated attitudes and norms that regulate everyday behavior.” In the area
of “social action”, Moody’s looks at “the strength of groups” and the part they play in the “state’s
policy arena”. In assessing “political dynamics” it looks at “the Degree and Nature of Political
Intrusiveness on the Cultivation of Wealth”, “Depth and Experience of Government Bureaucrats”,
“Political Intrusiveness on Economic Management”, “Political Links with Foreign Partners”, “Past
Behavior Under Stress” and “Regime Legitimacy”. Among the “Economic Fundamentals”
Moody’s looks at are: “The Nation’s Resources”, “Resource Exploitation”, “Quality of National
Economic Management”, “Structural Dependencies on Export/Import Sectors”, “Export Mix”,
“International Capital Flows”, and “Austerity Programmes”.

Standard & Poor’s - Standard & Poor’s Ratings Group styles itself as “the world’s leading
debt-rating agency.” According to S&P, its sovereign debt rating “reflects a government’s ability
and willingness to repay publically issued debt in a timely manner, and is based on the country’s
overall creditworthiness.” Its rating methodology is forward-looking in nature, with ratings based
on current analysis and forecasts of two basic risk areas, political and economic. Political Risk is
said to address the “willingness of a sovereign to repay debt on time” and looks at a country’s
political system, social environment, and international relations. According to Standard & Poor’s:

“Evaluation of the political system’s stability focuses on the orderliness of succession
in political leadership, the system’s responsiveness and adaptability to changing
economic and social conditions, and the degree of consensus on major political, social,
and economic issues. Other important aspects of the political system which are exami-
ned include the extent of public participation in the political process; the degree of
centralization in decisionmaking; and characteristics of major political parties and
coalitions.

“The stability of the social environment is evaluated by examining a range of economic
and other factors. Economic factors include living standards, wealth and income distri-
bution, and labor market conditions, in particular the structure and degree of politici-
zation of labor unions. Noneconomic factors include cultural and demographic charac-
teristics of the population, such as its growth and density, literacy levels, urbanization
trends, and the political significance of important regional, racial, religious, and other
cultural differences within the country.

“The impact of external relations on political risk is subdivided into two broad areas.
The extent of integration with the multilateral trade and international financial systems
suggests a government’s incentives to honor its foreign obligations. The nature of and
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continuity of relations with neighboring countries indicate potential security risks.
National security is of concern because the presence of potential military threats can
burden budgetary balances and prices, deprive the economy of investment funds, and
strain the balance of payments.”

In the area of Economic Risk, S&P looks at: external financial position; balance-of- payments
flexibility; economic structure and growth; management of the economy; and economic prospects.
Its evaluation of a country’s external financial position emphasizes the burden of external debt and
the adequacy of international reserves. Its debt burden includes the direct and guaranteed debt of
the central government, as well as obligations of other levels of government, and the
nonguaranteed debts of other public entities, plus claims on the private sector. Although not
measured as a part of external debt, S&P also estimates nondebt liabilities such as inward direct
and portfolio equity investment. International reserves comprise the country’s holdings of foreign
currencies and gold, while S&P also looks at the country’s “foreign assets”, including public
sector assets, overseas assets of its banking sector, and assets of the non-bank private sector
including foreign securities and direct and portfolio equity investment abroad. In looking at
Balance-of-Payments, S&P assesses “the adequacy and sustainability of current and possible
future patterns of external payments.” It examines merchandise trade and other current account
transactions as well as the structure of trade in merchandise and services and other transfers. In
the area of Economic Structure and Growth, S&P evaluates the: level of economic development;
diversification of output; availability of natural resources; and the rate and composition of
economic growth.  For “Economic Management”, S&P looks at the country’s “willingness and
ability to maintain economic balance in the face of potentially disruptive domestic and external
forces”, by assessing the country’s fiscal, monetary, and structural policies. “Fiscal policies”
evaluates trends in the public sector borrowing requirements, methods of deficit financing, and the
public debt burden. Monetary policy focuses on the effectiveness of achieving policy targets, e.g.,
the impact on trends in prices, the exchange rate, and the growth and allocation of credit.
Structural policy is evaluated for its implications for long-term economic efficiency and short-term
stabilization, e.g., capital and money market reforms, which can increase economic efficiency by
improving the process financial intermediation, consumer and investor access to credit, changes in
the tax code, foreign trade and capital regimes, investment policy, and the regulatory
environment.

In early January, S&P rated Egypt’s sovereign credit risk for the first time. It gave Egypt a
BBB- rating for long-term, foreign currency debt, and an A-3 rating for short-term foreign
currency debt (it also received ratings of A- and A-2 for long-term and short-term local currency
debt, respectively). Egypt’s ratings are considered “investment grade” by S&P (any rating lower
indicates a “speculative” grade).  It notes that the BBB rating (the lowest of investment grade
ratings) means the debtor “is regarded as having an adequate capacity to repay interest and repay
principal. It goes on to say of a BBB debtor, that, “Whereas it normally exhibits adequate
protection parameters, adverse economic conditions or changing circumstances are more likely to
lead to a weakened capacity to pay interest and repay principal for debt in this category than in
higher rated categories.”  A Minus (-) notation indicates a lower standing within a given rating as
opposed to a (+) rating which indicates a higher standing therein. Egypt’s long-term foreign
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currency rating compares with the other countries studied for this report as follows: Turkey -
(B+); Israel - (A-); Morocco - (not rated); and Tunisia - (not rated).

Euromoney - The Euromoney credit risk assessment uses nine categories of input in three
broad weighted areas - analytical indicators (40%), credit indicators (20%), and market indicators
(40%) - which are scored by 35 outside economists and political analysts. Scores for each sub-
category are also weighted. The eight sub-categories and their weights are: The eight sub-
categories and their weights are - (a) Analytical indicators: (1) political risk - 15%, (2) economic
risk - 10%, (3) economic indicators (e.g., debt service/exports, external debt /GNP, balance of
payments/GNP) - 15%; (b) Credit indicators: (4) payment record - 15 %, (5) rescheduling - 5%;
and (c) Market indicators: (6) access to bond markets - 15%, selldown on short-term paper -
10%, and (8) access to discount on forfaiting - 15%. Credit ratings are the average of the
sovereign credit ratings from Moody’s and S&P, except that countries without credit ratings [in
this study, for example, Morocco and Tunisia] or with a credit rating of less than “BB-”, score
zero.

As of September, 1996, Euromoney accorded Egypt a 0.00 credit rating (out of a possible
10) (meaning either “unscored” or its extensive rescheduling of debt after negotiations with the
IMF and Paris Club). Of 178 countries, Egypt ranked 77th with an overall score of 45.65 (out of
a possible 100.00), with a Debt/Default or Rescheduled figures of 7.27 and Debt Indicators figure
of 9.1 respectively. This compares with the other study countries as follows: Turkey - Rank (53),
Credit Rating (2.29), Total Score (57.51), Default/Rescheduled (10), and Debt Indicators (9.05);
Israel - Rank (32), Credit Rating (6.25), Total Score (75.51), Default/ Rescheduled (10), and
Debt Indicators (10); Morocco - Rank (66), Credit Rating (0.00), Total Score (50.68),
Default/Rescheduled (9.32), and Debt Indicators (8.81); and Tunisia - Rank (50), Credit Rating
(4.38), Total Score (61.62), Default/Rescheduled (10), and Debt Indicators (9.19). It is
interesting to compare Egypt’s September, 1996 score with its recent scores. For example, in
terms of overall ranking, it fell from 72 in March 1993, to 73 in September 1993, then ranked
69th in March, 1994, only to fall again to 77 in the September 1996 rankings. But it appears that
this fall reflects not so much an absolute decline in Egypt’s credit fortunes, as a relative
improvement in those of several other countries.

Institutional Investor - The financial magazine, Institutional Investor, measures and rates
sovereign “creditworthiness” on a semi-annual basis, in March and September of each year. Its
ratings are based upon information provided by some 75 to 100 “leading international banks.”
Bankers are asked to grade each of the countries in certain categories on a zero to 100 scale, with
100 representing least likelihood of default. The banks are not permitted to rank their home
countries. The individual responses are weighted using a formula that gives more importance to
responses from banks with greater worldwide exposure and more sophisticated country analysis
systems. The magazine rates developed countries on somewhat different criteria than so-called
“emerging countries” or “rest of the world.” With the exception of Israel, all of the comparison
countries in this study are considered emerging countries. They were rated by each banker
according to a composite of zero to 100 individual scores for: (1) debt service; (2) political
outlook; (3) economic outlook; (4) financial reserves and current account; (5) trade balance; (6)
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foreign direct investment; (7) fiscal policy; (8) inflow of portfolio investments; and (9) access to
capital markets.

The  magazine’s March, 1997 ratings marked the comparison countries as follows
(ranking/credit rating): Egypt - 62 / 36.7; Israel - 39 / 52.2; Morocco - 59 / 39.7; Tunisia - 50 /
46.3; and Turkey - 57 / 40.8. Compared to six months previous, the September, 1996 rankings,
Egypt remained in the same 62nd position; Israel went up a notch (from 40th); Morocco fell a
notch (from 58th); Tunisia fell a notch (from 49th); and Turkey fell three places (from 54th). It is
interesting to compare the countries’ most recent ratings with those of three and a half years ago.
In September, 1993, Egypt ranked 67th; Israel - 46th; Morocco - 54th; Tunisia - 48th; and
Turkey - 42nd.

Major Export Credit Agencies/Terms of Cover  - “Cover” refers to the percentage of
total credit risk an export credit agency requires lenders to assume in return for its guarantee or
insurance of an export credit. If a guarantee, the cover will be provided to banks and other
financial intermediaries; if insurance, directly to the exporting firm. The higher the cover
percentage of the risk guaranteed or insured by the credit agency, the lower the percentage of
total risk the actual lender must assume, such that “cover” operates as a form of credit rating,
e.g., the lower the cover, the higher the risk of non-payment, and, thus, the lower the borrower’s
credit rating. Thus cover is also intimately related to establishing the insurance premium. For
example, France’s official export credit agency, the Compagnie Francaise d’Assurance pour le
Commerce Exterieur or “COFACE”, scores credit risk (and, thereby, its cover policy) on the basis
of three primary factors: claims experience; economic and political experience; and legal and
judicial constraints. “Claims experience relates to the number of claims paid previously plus the
experience of other national export credit agencies with the country involved. “Economic and
political experience” reflects: (a) the relationship of foreign debt to GNP; (b) relationship of
foreign debt to export earnings; (c) country risk assessments by other organizations; and (d) other
political factors (such as serious internal or international conflict). “Legal and judicial constraints”
reflects: (a) the nature of the legal system, the “rule of law”, and transparency of administrative
and judicial processes; (b) legislation on guarantees and insurance; and (c) the type of judicial
system (Code versus Common Law) and its tendency to recognize or not, international or bilateral
conventions and agreements as binding. Each nation’s export credit agency has a range of similar
inputs in determining its “cover policy.”

According to the World Bank Quarterly’s “Financial Flows and Developing Countries” of
May, 1996, the following was the “Summary Measure of Terms of Cover by Major Export Credit
Agencies” [percentage of risk assumed by such agencies ]as of the end of September, 1995 (latest
available figures): Egypt - Medium/Long-Term (60%)/Short-Term (60%); Turkey - Medium/
Long-Term (75%)/Short-Term (88%); Israel - not rated; Morocco - Medium/Long-Term
(68%)/Short-Term (77%); and Tunisia - Medium/Long-Term (81%)/Short-Term (88%).

International “Competitiveness” Scores - Each year since 1989, the World Economic
Forum and the International Institute for Management Development (IMD) have produced the
World Competitiveness Report, characterized by IMD as “a unique tool for international business
executives to evaluate the business environment of particular countries or to back up international
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investment decisions.” IMD defines “competitiveness” as “the ability of a country to create added
value and thus increase national wealth by managing assets and processes, attractiveness and
aggressiveness, globality and proximity, and by integrating these relationships into an economic
and social mode.” Based on a 72 question survey of over 3,000 international business executives,
the 1996 report scores 46 countries using 230 separate criteria included in eight basic
“competitiveness factor” categories, e.g., (1) Domestic Economy - 27 criteria; (2) Government -
34 criteria; (3) Internationalization - 34 criteria; (4) Management - 25 criteria; (5) Finance - 17
criteria; (6) Infrastructure - 29 criteria; (7) Science and Technology - 17 criteria; and (8) People -
42 criteria. The countries included in the survey are said to represent “95 percent of the world’s
total FDI, 94 percent of world economic output, and 93 percent of world exports of goods and
services.”

In its 1996 international competitiveness composite rankings, the IMD ranked Egypt 29th
among the 49 countries ranked, with Israel and Turkey ranked at 24 and 42, respectively.
Morocco and Tunisia were not rated. Egypt did surprisingly well, ranking above such significant
developing countries as Indonesia (30), Mexico (33), China (36) and India (45) as well as above
some “developed” countries such as Spain (32), Greece (39), and Italy (41). The publication,
Egypt Focus, in its issue of March, 1997, reported on the various subset rankings among the
various criteria used to rate countries in the report. In the area of overall economic growth, Egypt
ranked 10th among the countries (developed and developing) ranked, four places above the USA.
But when the economic growth index was combined with “market growth”, which relates the
economic size of each of the countries to their actual growth, Egypt ranked 33rd. In various
criteria under the basic category of “Openness”, Egypt scored first in terms of capital account
restrictions; 6th in terms of export position as a policy priority; 7th with regard to the impact of
exchange rates on exports; 13th for foreign investment protection; 16th in terms of tariffs and
quotas (e.g., the “openness” of its markets); 35th for foreign investors’ freedom to acquire
corporate control; 36th for foreign access to local capital markets; 37 for investment incentives;
38th for cross-border ventures; 38th for both access to international distribution and for
protectionism; and 47th for average tariff rate. In other important categories, Egypt ranked: 23 in
Management; 24th in Civil Institutions and in Technology; 29th in Infrastructure; and 40th in
Labor matters.

11.4.2 Other Ratings

“Index of Success” - The organization Independent Strategy has developed an “Investing
in Success” rating analyzing for 57 emerging countries - “in qualitative and quantitative terms” -
the key criteria in politics, society, and economics “that make for a successful economic take-off.”
They define “success” as meaning “sustainable long-term growth in output and per capita
income.” According to Independent Strategy, they use their criteria to tell “whether an economy
meets the criteria to become an emerging market” as opposed to a “submerging market”. The
criteria for success are broken down into four major groups: cultural factors, public policy, state
of the domestic economy, and external adaptability. “Cultural factors” relate to whether the
people in the country “have a real desire to become rich through education, hard work, and
entrepreneurial drive” and measure literacy, labor productivity, population growth, and a so-called
“dependency ratio”. “Public policy” relates to whether the government adopts policies that will
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raise savings or investment or spends “unproductively” and measures the relationships of
government expenditures to GDP, budgetary balances to GDP, and external debt to exports.
“Domestic economy” asks the question “are savings and investment at a high enough rate to
generate growth without overheating through inflation and without relying too much on inward
investment from abroad” and measures the relationship of FDI to GDP, total trade to GDP,
growth in exports, and wages per hour. The index also measures certain “social” factors, such as
the relationships of education spending to GDP, health expenditures to GDP, the number of
telephones per 1000 people, and overall income distribution. Finally, “external adaptability” asks
the question “is the economy open enough to global trade and investment and are labor costs low
enough to enable companies to compete in world markets?”

On the basis of the foregoing criteria, Independent Strategy rated 57 developing countries
on a 1 to 140 score with rankings of each of the countries scored. According to their ranking,
Egypt ranked 53 out of 57 countries with an approximate 50 score. Other countries in this study
were ranked and received scores as follows: Turkey ranked 47th with a 60 score; Israel ranked
38th with an approximate 68 score; Morocco ranked 42nd with an approximate 63 score; and
Tunisia ranked 15th with an 83 score.

“Openness” - A recent World Bank study entitled “Globalization: A New Role for
Developing Countries in an Integrating World” undertook to rank 129 countries by “openness
measures”, e.g., taking an unadjusted ranking by the size of trade/GDP ratio, and adjusting it by
(1) real (1987 US$) values of export and import of merchandise collected for the period 1990-92;
(2) population data; and (3) outputs evaluated using IMF purchasing power parity (PPP) scales
for 130 countries covering the same period. It then proceeded to rank countries by the ratio of
their actual “trade/PPP-GDP Ratio” to an average “Trade/PPP-GDP Ratio” for economies of the
same size measured in PPP. From these efforts, the authors arrived at an overall measure of
“Openness” on a 0.00 to 6.00 scoring. The following are the rankings and scores of the countries
addressed in this report: Egypt - Rank (108), Score (0.3); Turkey - Rank (92), Score (0.4); Israel
- Rank (27), Score (1.4); Morocco - Rank (88), Score (0.4); and Tunisia - Rank (59), Score (0.7).

WB/IFC Global/“Investable” Composite Indexes - The World Bank’s International
Finance Corporation (IFC) has developed an Emerging Markets Data Base (EMDB) that is
considered one of the world’s primary sources for comprehensive information and statistics on the
stock markets of developing nations. The EMDB tracks or “indexes” the stockmarkets in most
developing countries (country or “global” indexes or “IFCG”) and individual stocks in many of
them in order to provide information thereon to prospective investors. Utilizing information in its
EMDB, the IFC later developed its Composite Global Index  that, since 1975, has measured the
day-to-day performance of some 1,900 stocks in developing countries considered to have
“emerging stock markets”. The IFCG Composite Index is designed to permit country
comparisons through a “composite” consistent across national boundaries, thus eliminating many
inconsistencies between individual country indexes resulting from differing methodologies. One
limitation of the IFCG and composite country indexes was that they included securities without
regard to the stock’s availability to overseas investors. In 1993, the IFC introduced “Investable
Indexes” for individual countries, which essentially adjust information found in any given country
index to reflect the accessibility or restrictions of markets and individual stocks for foreign
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investors, as a service to both active (essentially FDI) as well as passive (portfolio and
institutional) investors. And, similar to its Composite Global Index, the IFC also publishes a
Composite Investables Index (IFCI). Currently the IFC Global and Investable Composite indexes
include 44 and 30 country markets, respectively. A country’s inclusion in the composite indexes is
said to reflect the IFC’s conclusion that there is such significant potential shareholder interest in
its securities market that foreign funds that track the indexes may allocate higher percentages of
their portfolios to stocks from such countries.

The comparison countries in this study have only recently begun to appear on IFC
composite indexes. The IFC initiated index tracking of stockmarkets in Egypt and Morocco in
September, 1996. On 02 January, 1997, the individual indexes for Egypt and Morocco entered the
IFCG Composite Index.. Shortly thereafter, on 03 February, investable indexes for Egypt and
Morocco also were produced on a stand-alone basis until such time as they entered the IFCI. But
not all of the comparison countries appear in composite indexes. Tunisia, for example, is
considered by the IFC to be a “Frontier” market - e.g., markets that “tend to be relatively small
and illiquid even by emerging market standards, and information for which is generally less
available than in other markets.” Frontier markets are not included in the IFC Global Composite
Index and are not considered “investable” under its definition even thought they may be open to
foreign portfolio investment. Israel is not included in the indexes because it is considered a
“developed” country market.

However, most Arab countries and all of the comparison countries except Israel are also
included in the financial markets data base and Emerging Markets Composite Index developed by
the Inter-Arab Rating Company, established in 1995 by the Arab Monetary Fund with the
cooperation of the IFC.

UNDP Human Development Rating - Each year the United Nationals Development
Programme (UNDP) publishes its Human Development Report which currently ranks some 174
countries on the basis of composite scores reflecting three major criteria: life expectancy,
educational attainment, and “adjusted real income”. The countries are characterized in terms of
the ranking groups as follows: Score of 1 - 57: “High Human Development”; 58 - 126: “Medium
Human development”; and 127 - 174: “Low Human Development”. On the basis of its composite
criteria, the UNDP report issued the following country rankings: Egypt - 106; Turkey - 84; Israel
- 24; Morocco - 123; and Tunisia - 78.

Economic Forecasts - Twice a year, Euromoney undertakes an extensive forecast of the
global economy and the 165 nations included in its country risk rating system. It projects each
country’s economic performance and GNP growth, in its most recent case, for the years 1996/97,
using essentially the same indicators as it uses for its country risk ratings described above. In
September, 1996, it published “Global economic projections” for Economic Performance scores
for (a) 1996 and (b) 1997, deriving therefrom (c) an average for 96/97, (d) its forecast for change
in 1997 over 1996, (e) its projections for GNP growth in 1997, and (f) a total ranking based on
the foregoing out of 165 nations. In its September, 1996 forecast, Euromoney forecast a total
ranking for Egypt of 76, a decline from its March 1996 rating of 70. It showed a projected
improvement in economic performance in 1997 over 1996 of 3.29 and GNP growth in 1997 over
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1996 of 3.67 (3.3 in 1996 over 1995). Although Egypt is forecast to slightly improve its perfor-
mance in absolute terms between 1996 and 1997 (+3.29), it’s ranking decline reflects that a
number of other nations have bettered their performance relative to that of Egypt. However, the
forecast for the comparison countries in this study does not appear as favorable as for Egypt.
They received the following rankings and economic performance change forecasts: Turkey -
ranking (62), forecast (-1.25); Israel - ranking (43), forecast (-2.23); Morocco - ranking (64),
forecast (-2.67); and Tunisia - ranking (59), forecast (-2.07). All of the comparison countries,
except Turkey, also fell in their rankings.

More recently, the publication Middle East Economic Digest, in its annual “Middle East in
1997” forecast GDP growth for all of our comparison countries except Israel. It shows expected
percentage GDP growth of 5 percent for Egypt, Morocco, and Tunisia, with 3 percent GDP
growth for Turkey.
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Appendix A: Foreign Direct Investment: Basic Concepts

A.1 Definitions/Concepts

Investment, whether originating domestically or from abroad, is divided into two basic
types: “direct investment” and “portfolio investment”. “Direct investment” describes an
investment made to acquire and manage a long-term interest in the target entity. When the entity
is located in one country and the investor is located in another country, the investment is referred
to as “foreign direct investment”.  FDI is generally defined rather arbitrarily as ownership of 10
percent or more of the shares or voting power of an incorporated entity or the holding of a right
to 10 percent or more of the profits of an unincorporated entity. Both the international Monetary
Fund (IMF) and the Organization for Economic Cooperation and Development (OECD) chose
the 10 percent threshold as indicative of an ability at least effectively to influence, if not control,
the management of the enterprise. Ownership of less than 10 percent of an entity is referred to as
“portfolio investment”.  Portfolio investors generally buy and sell on a short-term basis, and have
only a passive, often speculative, interest in earnings potential.

Direct investment may be effected through (1) receipt of shares in exchange for capital
(whether in cash funds or assets in-kind); (2) reinvestment of earnings of the entity; or (3) certain
“non-arms-length” financial transaction between affiliated enterprises. The “value” of FDI is
generally determined by the actual capital contributed or the book value or recorded historical
cost of contributed assets.

A.2 Legal Framework for FDI

The legal/regulatory framework within which FDI is admitted in a country is known as the “
FDI Regime” and includes the whole array of constitutional provisions, laws, regulations, policies,
and practices that, taken together, establish and define the rights and obligations of both the
foreign investor and the State with regard to FDI. This FDI regime may be supplemented by
certain international conventions or treaties (multilateral, like the Treaty of Cartagena, or bilateral,
as in various bilateral investment treaties [BIT]) that confer certain rights or impose certain
regulations on the signatory countries that may expand, reduce, or otherwise vary the rights and
obligations of foreign investors and the State established under their FDI regimes. Additionally,
there nearly always exists a broad spectrum of laws, regulations, policies, or practices in a country
that are not FDI-specific but nonetheless affect FDI and foreign investors in ways that can
facilitate or impede FDI and are referred to in the aggregate as “collateral regulation”.  Included
in this term are laws and regulations relating to corporate formation and business establishment;
foreign exchange; taxation; technology transfer; protection of intellectual property rights; labor
and employment laws; agency/distribution and licensing arrangements; and environmental
regulations. Similarly, “collateral” international treaties or other agreements, such as agreements
for the avoidance of double taxation, may also affect FDI.
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A.3  Basic Issues in Investment Regimes

In many countries, an effort has been made to codify and incorporate in a single body of
legislation and implementing regulations the nation’s basic provisions on the admission and
treatment of FDI, known as “investment codes”. The ostensible purpose of such codes is to
encourage FDI by setting forth the legal and regulatory framework governing it; the right and
obligations of both foreign investors and the host country, including guarantees or special
incentives the state is willing to accord FDI; the criteria for admission; and the process and
procedures for approval and/or admission.

Whether incorporated into investment codes or less formalized FDI regimes, the underlying
scheme for FDI admission and treatment nearly always addresses four basic issue areas related to
FDI: (1) admission, (2) treatment, (3) expropriation; and (4) investment-related dispute
resolution.

A.3.1 Admission/Establishment

“Admission” refers to the legal regime and regulatory/ administrative process through
which FDI that already has occurred, or is proposed, is recognized as such and legitimized within
a nation’s sovereignty, sometimes referred to as “Establishment.” Admission may be either
“formal” or “informal”. Informal admission refers to the entry of FDI as an accomplished fact in
countries that have no established, formal process for screening or regulating FDI. Formal
admission refers to the process by which actual or prospective FDI is screened, approved, and/or
regulated under legal norms and administrative procedures established in an investment code or
other FDI regime.

Generally, the criteria for admission of FDI in a country with formal admission
requirements will reflect the desire of the country to relate such FDI to its economic needs and
priorities and to direct it to geographical areas or economic sectors considered to best serve the
development policy of the State.

A.3.2 Treatment

“Treatment” refers to the manner in which FDI is received and treated within a country, in
particular, the standards of treatment accorded generally to foreign investors. If specifically
provided for, an investment code or FDI regime will accord FDI either “National” or “Most
Favored Nation” Treatment or some variant of “fair and equitable treatment”. National Treatment
implies that foreign investors and their investments will be accorded treatment exactly similar to
that accorded domestic direct investors, that is, they will receive the same treatment as citizens of
the country, or as often stated, “treatment no less favorable than” that accorded nationals. Fair
and equitable treatment constitutes a less specific standard that implies a broad range of
possibilities but usually relates to treatment within a defined system of rules and regulations
related to established constitutional and legal standards and internationally recognized
considerations of due process. Most Favored Nation (or MFN) treatment means that the host
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country will extend to investors from a particular foreign country, treatment no less favorable than
the treatment it applies to foreign investors from any other country.

These standards of treatment may be expressed explicitly in constitutional form or in laws
or may be established for nationals of signatory countries in multilateral or bilateral investment
treaties or regional integration  arrangements such as the European Community or the Andean
Pact. For example, many bilateral foreign treaties guarantee “National Treatment or MFN
treatment, whichever is more favorable.” Frequently, however, foreign direct investors and their
investments may, in fact, be accorded better treatment than nationals of a country, that is,
accorded certain fiscal and other privileges not available to host country citizens under certain
investment incentives programs designed to encourage and target FDI in the country.

A particular area of concern for investors in the treatment of FDI has to do with the rights
accorded or withheld regarding freedom to transfer to an investor’s home country (or repatriate)
capital and profits from the investment. From the standpoint of foreign investors, the ideal
treatment would accord completely unconditional, unregulated transfer rights without limitation
of the percentage of investment that may be repatriated or restrictions on the access to and use of
foreign exchange to effectuate such transfers in hard currencies. Some countries guarantee the
unrestricted right of repatriation for either capital or profits, or both. Others frequently condition
it on a degree of reinvestment or subject to the availability of foreign exchange or to other
national priorities. Many specifically tax such transfers through withholding on the amounts
transferred to ensure payment of applicable local income taxes on corporate profits. Even where
repatriation transfers are explicitly or generally authorized, freedom to effect them may be diluted
by collateral regulations imposed in unrelated or non-FDI-targeted laws and regulations.

A.3.3 Expropriation

 “Expropriation” refers to a taking, formally or otherwise, by asserting ownership or a
public right to control FDI for public purposes, either without color of law or under constitutional
or legal provisions that specify the grounds for such action, procedures therefor, and legal rights
of investors including, most important, compensation and the method of calculating the value of
the investment. Most countries specify that such taking may occur only “in the public interest”,
and laws or other authorities therefor usually will specify the manner of valuation and the form of
compensation, although only a few require that compensation occur before the taking. The
standard for assessing value and quantifying compensation may specify “fair and equitable”
(usually based in investment treaties) or simply “fair” or “just”, with the determination in specific
situations delegated to a host country court or administrative body.

A.3.4 Dispute Resolution

Unless otherwise explicitly governed under an investment code or international treaty,
investment disputes between foreign investors and host country governments or their public or
quasi-public agencies are subject only to adjudication in a local judicial or administrative system
under the laws of the host country. When addressed in investment laws or regulations or in
treaties, disputes may be subject to different types of arbitration, specific fora, local or foreign
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laws and arbitral procedures, or other conditions. Often, codes or FDI regimes will specify that
the dispute may be referred to local courts only if arbitration or conciliation has proved unavailing
in resolving the dispute.

A.4 Types of investment Regimes

There are two main types of FDI regimes: “open investment” regimes and “authorization”
or “approval” regimes. Within the second type are two identifiable subtypes.

Open investment regimes contain no stated special restrictions on entry and no special
constraints beyond basic, internationally recognized, public order considerations. Open codes
usually provide that investments may be “freely made”, subject only to specific provisions
intended to safeguard public health, morals, the environment, and standard requirements for
business organization and establishment.

         Authorization or approval regimes require all or most foreign investors and/or all or most
types of FDI to undergo screening in order to obtain specific authorization or approval for entry
of the investment. The granting of almost all types of investment “incentives” is premised upon
screening and approval of the proposed investment.  These requirements may be imposed
generally on all investors or investments, or on a priority geographical or sectoral basis.
Authorization or approval regimes can be divided into two basic subtypes, high discretion and
limited discretion, reflecting the parameters of discretion accorded public officials to authorize
and regulate FDI.

High discretion regimes provide little or no criteria to guide officials in screening proposed
investment and thereby impose little constraint on the discretion of such officials in deciding
whether to approve FDI or impose requirements or conditions precedent to such approval.  Such
regimes are often characterized by inconsistency and unpredictability in their administration as
well as affording opportunities for corruption.

In many cases, however, unrestrained discretion may be limited in practice by a provision of
law or regulation to the effect that if approval is not granted within a specified time period, it will
be presumed; or by general principles of constitutional law or statutory due process that such
discretion must be exercised in accordance with law. High discretion regimes typically involve
provisions that restrict FDI to certain priority geographical or sectoral areas (or provide positive
incentives therefor without excluding FDI from nonpriority areas) or impose certain performance
requirements as conditions for authorization or approval, such as export, employment, or
domestic content requirements.‡‡

Limited discretion regimes confer clearly defined criteria or limits to the exercise of
discretion by public officials in administering investment regimes, for instance, specifying clean

‡‡ In view of the lack of substantive criteria and procedural protections against arbitrary implementation of the
newly-enacted Investment Incentives Law, Law No. 8 of 1997 Egypt would have to be characterized as a “high
discretion” FDI Regime in terms of the administration of investment incentives.
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criteria against which the proposed investment may be measured, or providing for appeals of
preliminary decisions reflecting the exercise of discretion.

A.5 Motivations for FDI

It has been said that investment follows trade and trade follows investment, because the reality
of international business is that FDI occurs as a result either of market strategies (either market
offense of market defense) or of the need to develop and control assured sources of supply of raw
materials or industrial inputs needed for the production of goods destined for global markets.
Firms that try to participate in international trade generally follow a clearly defined scenario of
foreign market penetration that begins with direct export sales from the home country, proceeds
to contracting of foreign sales representatives (agents, distributors), and eventually blossoms into
one or more forms of FDI, beginning with on-shore sales and service capabilities, thence on to
warehousing and inventory stores, then on to assembly or processing operations, and ultimately,
to vertically integrated manufacturing facilities.

The impetus and motivation for both trade and investment, and especially for FDI, relate
to market penetration abroad, and therefor, to increasing and or protecting market share. Business
decisionmaking underlying FDI relates either to creating new markets or expanding existing
markets or market shares from current or likely competitors. When a firm confronts a decision
whether to commit its resources to new FDI in a given country or to increase its existing FDI
therein, it must address and resolve four basic criteria that together define the attractiveness of the
investment and the extent of it. These critical decision making criteria are market size and
possibilities; comparative advantages; the “climate” for business and for investment; general or
real incentives; and its disincentives for investment.

A.5.1 Market Considerations

 Market size or possibilities define the potential of sales and profits against which the cost
of the investment contemplated must be weighed in order to project potential profits. Potential
market size may be measured in both direct (population, disposable income, consumption, and
level of economic growth of a country) or in indirect terms, for example, the number and size of
third country markets that can be accessed and served through operations emplaced in the target
country e.g., sales, warehousing, service, or manufacturing. Firms considering whether to attempt
to penetrate a given country’s markets think about the country’s potential and may evaluate the
size of the country in terms of the desirability to realize either a large share of a small market or a
small share of a large market. Consequently, the size of market potential is appraised in terms of a
potential volume of share, not only in terms of absolute size. New market opportunities in a
country may occur because of population growth, growth of the economy and disposable income,
macroeconomic reforms, and market-opening initiatives. An indirect market impulse may be a
country’s proximity to unprotected or newly opened markets.
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A.5.2 Comparative Advantage

Nations, like individuals, are not all equally endowed with natural resources and other
factor inputs to produce goods and services, nor can they be isolated from the consequences of
their history. In matters of international trade, which basically motivates FDI, the theory of
comparative advantage can best be summed up in the saying that “nations should compete from
their advantages and not from their disadvantages”; for example, a country should export what it
can most efficiently and cheaply produce and import from other countries goods and services that
it cannot produce as efficiently or cheaply. Whereas the ultimate judgment on the “if” and
“where” of FDI is concerned with rate of return on investment, it is often comparative advantages
- real (natural) or artificial (constructed) - that most often determine the bottom line aspects of
rate of return.

According to a theory first proposed by David Ricardo in 1817, global economic
exchange of goods and services based on comparative advantage increase the wealth and well-
being of all nations involved. According to Ricardo, a country has a comparative advantage in the
production of goods it can produce more efficiently than other nations. Modern trade theory holds
that, regardless of the general level of a country’s productivity or labor costs relative to those of
other countries, the country should produce for export goods in which it has the greatest
comparative advantage and import those in which it has the greatest (or a significant) comparative
disadvantage. A country with few economic strengths will find it advantageous to its ultimate
development to devote its productive energies to goods and services in which it has the fewest
disadvantages while earning enough therefrom to support the costs of investment in innovation
and technology required to enhance existing comparative advantages or develop new areas of
such advantage.

The major areas of differentiation between countries being considered for investment tend
to amount to aspects of comparative advantage, whether in local or international markets. A
multinational corporation that finds it can more cheaply and efficiently produce locally for a given
market as opposed to exporting to that market will choose to do so, absent other constraints.
Similarly, a multinational corporation that can regionalize its production from a given locale
through other markets more cheaply than producing in each of them will choose to do so. The
elements for making these kinds of decisions include (1) comparative advantage and how it can be
accessed and converted into competitive advantage - that is, the relative costs of inputs such as
raw materials, labor, parts, supplies, transportation, and distribution; and (2) the degree of
“openness” of a given country’s markets, e.g. its tariffs, quotas, export taxes, etc.

It should be noted, however, that a country’s comparative advantages are not static but
can change over time as the country (or competing countries) changes and develops economically.
Normally one of the first comparative advantages lost is labor costs, since it is most easily
substituted for by advancing technology or other factors. Therefore, comparative advantage in the
production of a specific good or service must be analyzed continually in order to determine that
adverse impacts are not the result of temporary or transient factors such as rapidly changing labor
costs, exchange volatility, or resource costs such as energy and petroleum, whose prices vary
greatly for economic and, often, non-economic reasons.
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A.5.3 “Real” or “General” Incentives for Investment

General incentives that might impel a foreign investor to commit FDI to a country, or to
one country as opposed to another, include:

− a sound, stable economy;
− continuing progress in macroeconomic reform and restructuring (particularly the pace

of Privatization);
− a realistically-valued national currency and limited foreign exchange restrictions,

especially on profit remissions and capital repatriation;
− unrestricted use of expatriate managers and technicians;
− open, accessible, and GROWING local and regional markets;
− a fair, transparent, facilitative legal/regulatory regime for investment;
− adequate property rights protections including intellectual property rights

enforcement;
− national treatment e.g., non-discrimination against foreign investors and their

investments;
− and, ultimately, an overall favorable, supportive, business and investment climate.

A.5.4 Disincentives for Investment

Unfortunately, “artificial” incentives to attract FDI are frequently used to cover up or
offset serious disadvantages to FDI. Among the disadvantages to FDI that may repel it are
political instability; performance requirements; sectoral or geographical restrictions; sectoral or
other restrictions on FDI; discrimination against foreign investors and their Investments;
government resistance to macroeconomic reforms and restructuring; serious inflation; volatile
exchange rates; poor public sector services and infra-structure; antiquated or overly legalistic laws
and practices; lack of effective property quarantees; trade protectionism; pervasive government
corruption or rampant criminal activity; export taxes or controls; public or private monopolies;
lack of investment financing or an active financial services sector; an unfair or highly prejudicial
labor-management regime; low industrial productivity; and poor management culture.

A.5.5 “Artificial” Incentives

Governments make available a broad spectrum of positive incentives to induce foreign
investors to invest in their countries. Incentives are offered to attract investment to priority
geographical or sectoral areas that would not otherwise meet investor demands or expectations in
market size, comparative advantage, or resource mobilization. Sometimes, positive investment
incentives are offered to offset perceived disincentives or to offset risks identified. Even when
there might already be good business reasons to invest in a country, a menu of investment
incentives may attract investment away from a similarly situated country to the offering nation,
primarily by artificiality lowering the investor’s cost of doing business in the offering country.

Tax incentives are frequently employed, especially to help develop burgeoning industries.
For example, tax holidays-periods during which investing firms are either exempt from all
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taxation or offered reduced taxation are frequently provided in specialized priority areas such as
agribusiness, tourism, and various industrial or geographical areas. Exemptions from or
reductions in excise, sales, value-added, or other taxes may be offered. Exemption from or
reduced rates on profits remission taxes, tax write-offs, accelerated depreciation, or loss carry-
forward provisions are often made available. There may also be exemption from import duties on
imported resource inputs, especially in free trade zones or maquila-like assembly and processing
operations, as well as export tax exemptions, usually in labor-intensive industries or in countries
with unusually low wage rates. Incentives frequently include drawback or recapture of duties
paid on imported inputs used in the manufacture, assembly, or processing of goods destined for
export.

Some governments provide financial incentives, including direct government loans at
below market rates or reduced fees or loan guarantees for capital investment; interest subsidies
for investment financing loans; export financing, loan guarantees, or insurance; joint venture
investments; or special debt-equity investment possibilities drawing on steeply discounted foreign
debts in hard currency exchange. Some governments provide special exemption from foreign
exchange restriction or guarantee the availability of foreign exchange for profits remission,
capital repatriation, or current account payments abroad.

Countries may also try assure investors of a guaranteed supply of resource inputs at
favorable prices or volume preferential rates. In a number of import substitution-oriented
countries, governments will attempt to insulate investors from import competition in the
domestic economy by imposing higher tariffs, quotas, or tariff rate quotas. some countries will
enter into special incentive joint ventures to provide local financing or guarantees or contribute
land, buildings, or other available resource inputs in return for a share of equity. Often, countries
will undertake to ensure availability of foreign exchange at preferential rates for current account
payments or even for repatriation of capital and profits. Countries occasionally will act to
insulate FDI from rigid labor codes or high labor benefits requirements or from legal sanctions or
requirements imposed on worker separation; some provide government-subsidized worker skills
training programs. In countries without significant comparative advantages, offering an array of
positive investment incentives may itself become a form of artificial comparative advantage.

A.6 Basic Investor Concerns

The primary goal of any investor is to realize profit, that is, the highest possible (reasonable)
return on his or her investment at the lowest (acceptable) risk. Thus, any serious investor will
consider all reasonable alternatives for equal or greater return and minimize risks before deciding
whether and where to invest. For a multinational investor, the rate of return of compares the
investment’s share of the earnings of foreign affiliates (after foreign taxes), plus net receipts of
interest on intercompany loans, to the net book value of its equity in, and net out-standing loans
to, their foreign affiliates. It is sometimes figured as income receipts divided by the average of the
beginning and year-end direct investment totals.

Risk, another element of investment, is inherent in free market economics and cross-border
investing.  There are business risks and non-business risks.  Business and commercial risks are
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always the most uncertain: downturns in the economy translate into higher costs or lower
demand; bankruptcy or other impairment of suppliers or customers can sometimes occur without
warning; new technology may be developed; competitors may make economic breakthroughs.
Investors can accept an appropriate level of business risks.  But they find it difficult to deal with
non-business risks, which are, essentially political risks, because they are the result of
governmental policies.  An investor’s options are simply to: (a) reduce risks to an acceptable
minimum; (b) insure against them; or (c) forget the investment.

The possible impacts of some non-business risks can be insured.  Political or currency
convertibility risk may be insured through national (the U.S. Overseas Private Investment
Corporation or “OPIC”) or international (the World Bank’s Multilateral Investment Guarantee
Agency or “MIGA”) agencies.

Certain intangibles constitute bases for concerns that must be confronted and assessed. An
investor will be concerned, for example, with the level of the “Rule-of-Law” in the host country.
This involves a number of factors that, in the aggregate, suggest whether the country’s juridical
system provides a degree of fairness, consistency, and predictability in structuring, establishing,
operating, and protecting an investment there. Areas of interest include: respect for individual
rights and personal safety; the clarity of laws and regulations; the level of bureaucratic discretion
and arbitrariness in interpreting and applying them; the ability to get a fair hearing within the
bureaucratic (administrative) and judicial systems with right of appeal to higher authorities; and,
ultimately, the extent to which corruption within the system defeats all of the above. Other
significant concerns will include the degree of respect for and protection of private property
rights, including a foreigner’s right to take fee simple title to real property;  the right freely to
transfer real and personal property or to pledge or mortgage it to satisfy security interests for
project financing. Another important legal concern is the sanctity of contracts and their validity
and enforceability within the country’s commercial legal system, as well as the ability of that
system to vindicate commercial rights through litigation.

Finally, other significant concerns for the potential foreign investor are the effects of local
taxes on the parent company’s tax liabilities and the capability for remittance without delay of
profits and repatriation of capital and taxes or fees applied. Similarly, the foreign investor must
consider the procedures for investing in a target country, as well as the collateral requirements for
establishing a company, bottlenecks, and delays. For many investment projects, the availability
and cost of local financing may be an important risk reduction or sharing concern.

A.7 Guarantees As Incentives

Apart from obtaining investment insurance from OPIC or MIGA, the way countries can
reduce non-business investor risks is to afford GUARANTEES in the  areas of most significant
concern.  What REALLY attracts new FDI is the presence of investor RISK GUARANTEES,
rather than fiscal or other positive incentives.

Governments must realize that the global marketplace is an INVESTOR’s [e.g., buyer’s]
market.  There are nearly 200 countries around the world trying every day to attract new FDI.



165

Investors can afford to discriminate among countries (in most cases) and do so by demanding
certain, at least, minimal, NON-BUSINESS risk guarantees for their investments.  They include:

− freedom from unnecessary screening or performance requirements as the price of
admission;

− provision of National Treatment or Most-Favored-Nation Treatment (with limited
sectoral exceptions) for their investments, whichever is better for them.

 [National Treatment means a country treats foreign investors no better or worse than
it treats its own citizen investors.  Most Favored Nation treatment means it treats
investors from one nation no differently than it treats investors from any other nation.]

− freedom from currency restrictions and the freedom to transfer profits, capital,
interest, royalties, etc.

− protection of investor property and enforcement of property rights;
− adherence to global international law standards regarding expropriation and

compensation therefor; and
− access to binding international arbitration of investment disputes.

Creating an open investment regime also involves strengthening the general role of private
ownership by eliminating monopolies and oligopolies; progressive privatization of parastatals;
well-functioning capital markets; and transparent, fair, consistent, and predictable regulatory
regimes.

****************************
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APPENDIX  B

Arab  Republic  of  Egypt:
Basic Laws Affecting Business & Investment

Focus: Name and/or Cite to Law: Date: Implementing Form
______________________________________________________________________________

Rule-of-Law Constitution of     1971 Implemented by Codes,
Basis As Amended in      1980 Laws, Decrees, Regs. , &

Court Decisions
______________________________________________________________________________

Basic Legal Commercial Code  1883 Implemented by
Framework   (Gen’l Rules for: Business Transactions/ Commercial &

Contracts, Negotiable Instruments, and Sectoral Laws          
Bankruptcy)

As Amended By Law No.  388 of 1953

Civil Code Law No.   131 of 1948     Same
     (Gen’l Rules for: Civil Status/Rights, Torts,
      Gen’l Contracts, Basic Property Rights)

Civil/Commercial Procedure Code      1968     

Penal Code Law No.    81 of  1937
Amended by Law No.    95 of  1996 ?

Criminal Procedure Code      1950
______________________________________________________________________________

Business Companies Law  Law No. 159 of 1981 Min. Dec. #7/1982
Establishment Min. Dec. #96/ 1982
And Forms Min. Dec. #408/ 1987

Investment Law  Law No. 8 of       1997 Min. Dec. #1/1990
    (Replaces Law No. 230 of 1989) Min. Dec. #495/1996

Civil Code Law No. 131 of   1948     

Commercial Code 1883
Amended by Law No.   81 of 1996 ?

Partnerships/Joint Law No. 159 of   1981 ?
Stock Companies, etc.
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Cultural Societies Law No.   59 of 1979 ?

Non-Profit Associations Law No.   32 of 1964     ?

Bus. Establ. Reorganization of Tourist Cos.  Law No. 38 of 1977   Dec. #222/1983 
& Forms As Amended by Law No.  118 of 1983 Dec. #176/1990
Cont. Dec. # 31/1993
___________________________________________________________________________________

CommercialCommercial Agents Law No. 120 of 1982     Dec. #1815/1977
Activities Min. Dec. #342/1982

Commercial Register Law No.   34 of 1976     Dec. #946/1978
Amended by Law No.   98 of 1996 Min. Dec. #354/1996

Import/Export Law Law No.  118 of 1975 Min. Dec. #275/1991
Min. Dec. #396/1994

High Committee for Export Promotion Dec. #975/1994
Export Development Permanent Committee Min. Dec. #202/1994
Export Procedures Simplification Committee Min. Dec. #274/1994
Commodity Export Restrictions Min. Dec. #288/1993
Commodity Export Price/Quantity Restrictions Min. Dec. #458/1993
Marketing Advisory Committee for Exports Min. Dec. #277/1994
Production for Export Committee Min. Dec. #275/1994

Export Licenses Abolished  Dec. #315/1996

Importers’ Register Law No.  121 of 1982 Dec. #343/1983
As Amended By Law No.   98  of 1996

Production/Local Content  Law No.  21 of 1958 Min. Dec. #229/1991
Amended by Law No.   24  of 1977 Min. Dec. #476/1991

Resource Allocation Rules Dec. #27/1986

Commercial Mortgages  Law No.  11 of 1940     ?

Creditor Arrangements Law No.    56 of  1945 ?

Construction Works Law No.   101 of 1996 ?

Industrial Licensing Law No.    21 of 1958     ?

Financial Leases Law No.    95 of 1995     Min. Dec. #846/1995
                   P.M. Dec. #3561/1996

Housing Law Law No.    04 of  1996

Housing Cooperatives Law No.    14 of 1983 ?
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Landlort/Tenant Law No.    49 of  1977 ?
As Amended by Law No.  136 of  1981
As Amended by Law No.    04 of  1996

Inherited Leases Law No.    96 of  1992 ?

Industrial Shops Law No.  453 of 1954     ?

Commercial Price/Profits Controls   Law No. 163 of 1950     ?
Activities
Cont. Weights & Measurements  Law No.  1 of 1994     ?

Fraud/Deception Law Law No.    48 of  1941     Min. Dec. #259/1996
As Amended by Law No.  281 of  1994

Auditing Standards Law No.  144 of  1988 ?

Professional Syndicates Law No.  100 of  1993 ?
____________________________________________________________________________________

Competition [Comprehensive Anti-Monopoly Law in Drafting Stage]
Policy/Anti-
Trust Local Product Distri- Law No.  241 of 1959     ?

bution/Anti-Monopoly
____________________________________________________________________________________

Customs/Im- Customs Law Law No.    66 of 1963     Pres. Dec. #304/1996
ports/Exports Amended by Law No.  121 of 1982 Min. Dec. #174/1983

Customs Organization/  Law No. 186 of 1986     Dec. #193/1986
Exemptions - Amended  Law No.   71 of  1996 ?

Harmonized System Dec. #38/1996

Drawback Rules Dec. #893/1996

Ocean Vessels/Customs Law No.    94 of 1996 ?
& Sales Taxes

____________________________________________________________________________________
Min. Dec. #621/1991

Investment & Investment Law  Law No.    08  of 1997     Min. Dec. #220/1994
Foreign Invest- (Replaces  Law  230 of 1989) Min. Dec. #373/1995
ment & Incentives Min. Dec. #495/199

New Urban Communities   Law No.  59  of 1979     Dec. #14/1994
As Amended by Law No.    72  of 1996 Dec. #10/1995

Hotels & Tourism Const.  Law No.    1  of 1973     Min. Dec. #933/1988
As Amended by Law No.  102  of 1993 Min. Dec. #447/1988
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Income Tax Law  Law No.  157  of 1981     ?
Amdt. to Income Tax Law No.  187  of 1993 ?

Customs Organization/ Law No.  186  of  1986     ?
Exemptions - Amended Law No.    71  of  1996

ICSID Convention Law No.    90  of  1971

Adm. Seizure Law Law No.  308  of  1955

Law of Sequestration Law No.    69 of 1974     ?

Investment & Publ. Int. Exprop. of Real Property   Law  No.  10  of  1990  ?
Foreign Inv.,
Incentives Entry/Residence of Law No.    89 of 1960     ?
Cont. Foreigners/Amended by Law No.    99 of 1996 Min. Dec. #8180/1996

Egyptian Employees of Law No.   231 of 1996     ?
Foreign Companies

Investor Complaints Committee    Dec.# 64/1996, 344/1996

Governorate Investment Information Offices    Dec. # 314/1996
_________________________________________________________________________________

Restrictions Agricultural Land Law No.    15 of 1963     Dec. # 1/1996 (Const.)
on Foreign Dec. #2603/1996 (“)
Investors Dec. #1433/1996 (disp.)

Urban Land Law No.    56 of 1988     ?
Amended by
Foreign Possession Law Law No.  230 of 1996

Desert Land Law No.  143 of 1981     Min. Dec. #198/1982
Amended by
Desert Land Disposal     Law No.      5 of  1996 Min. Dec. #573/1983

Commercial Agents Law Law No.  120 of 1982

Registration of Importers  Law No. 121 of  1982     Dec. # 343/1983
As Amended by Law No.    98 of 1996

Reconstruction/Consultants Law No. 62 of 1974
____________________________________________________________________________________

Arbitration Civil & Commercial Law No.   27 of  1994     Dec. #2105/1995
Arbitration         (Private Sector Arbitration)
As Amended by Law No.   81 of 1996
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Cairo Regional Arbitration Center Pres. Dec. #458/1989

ICSID Convention Law No.   90 of 1971

Publ. Sector Arbitration Law No.   60 of   1971     
(Arbitration betw. Gov’t Ministries and Public

  Sector companies -e.g., State-Owned Entities)
____________________________________________________________________________________

Banking & Banking Law Law No. 163  of 1957     ?
Financial Amended by Law No.   73  of  1992
Services Amended by Law No.   97  of 1996

Bank & Credit Law Pres. Dec. # 163 of 1975     Pres. Dec. #187/1993
Amended by Law No.    50 of 1984
Amended by Law No.    37 of  1992
Amended by Law No.  101 of  1993

Banking & Central Bank Organic Law No.  120 of 1975
Financial
Services Foreign Curr. Dealing Law No.    38 of  1994 ?
Cont.

Foreign Exchange Law Law No.    79 of  1979 Dec. #331/1994
Amended by Law No.    38 of  1994
Amended by Law No.  228 of  1996 [Law 97/1976 - Status?]

Insured Deposits Law Law No.    37 of 1992     ?

Bank Secrecy Law Pres. Dec. 205 of 1990     ?

 Capital Markets Law Law No.   95 of 1992     Min. Dec. #135/1993
Amended by Law No.   10 of 1995 Dec. #2602/1994
Amended by Law No.   89 of 1996 Min. Dec. #360/1996

Min. Dec. #930/1996
Min. Dec. #935/1996

                          Pres. Dec. # 51/1997

Listing Rules/Egyptian Stock Exchange CMA Dec. #02/1994

Alexandria Stock Exchange Dec. #51/1997

Financial Leases Law No.   95 of 1995 Min. Dec. #846/1995
P.M. Dec. #3561/1996

Investment Funds Law No. 146 of 1988     Min. Dec. #344/1988

Private Insurance Funds Law No.   54 of 1975 ?

Insurance Law Law No.   10 of   1981  Min. Dec. #362/1996
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Amended by Law No.   91 of   1995

Tax-Securities/Cap. Gains  Law No.   89 of 1996 ?

Tax-Inv. Funds/Dist. Law No.   90 of 1996 ?

Tax - Mutual Funds Law No. 222 of 1996 ?
_______________________________________________________________________________

Labor & Labor Code Law No. 137 of 1981     [Law 113/1958 Status?]
Welfare

Labor Unions/Syndicates Law No.  35 of 1976     ?

Minimum Wage Law Law No. 125 of 1980     ?

Repre. on Co. Bds/Dirs. Law No.   73 of 1973 ?

 Social Insurance Law Law No.   79 of 1975     Dec. #64/1989

Social Development Fund - Establishment Pres. Dec. #40/1991
___________________________________________________________________________________

Environment Environment Law Law No.     4 of  1994     Dec. #338/1995

Nile River/Water Courses Law No.  48 of 1982     Dec. #8/1983
____________________________________________________________________________________

Natural Egyptian Electric Auth. Law No.    12 of 1976 ?
Resources Priv. Prov. of Electricity Law No.  100 of 1996 ?
Energy/Power

Mines & Quarries Law No.    66  of  1953     ?
As Amended by Law No.    86  of  1956

Egyptian Nat’l Petro- Law No.    20  of  1976     ?
leum Authority

Petroleum Pipelines Law No.     4  of  1988     Dec. #292/1988
____________________________________________________________________________________

IPR Laws Patent & Indus. Designs Law No.   132 of  1949     ?

Trademark Law Law No.    57 of  1939     ?

Copyright Law Law No.  354 of  1954     ?
Amended by Law No.    34 of  1975
Amended by Law No.    38 of  1992
Amended by Law No.    29 of  1994

____________________________________________________________________________________
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Gov’t Pro- Tender Law Law No.  9 of 1983        Min. Dec. #157/1983
curement Min. Dec. # 79/1996
___________________________________________________________________________________

Local Local Administration Law No.  43 of 1979     ?
Government As Amended by Law No.    145 of 1988     ?
____________________________________________________________________________________

Public Health Food Circulation Law No.      10 of 1966     ?
Standards

Product Fraud Law No.      48 of 1941     ?
As Amended by Law No.    281 of 1994

____________________________________________________________________________________

Public Sector/ Publ. Bus. Sector Cos. Law No.    203 of  1991 Dec. #217/1993
Privatization (basic Privatization Law) Dec. #90/1995

Public Company Debts Law No.     97 of   1983 ?

Civil Service Law Law No.     47 of   1978 ?

Publ. Sector Workers Law No.     48 of 1978 ?
____________________________________________________________________________________

Maritime & Ports/Territor’l Waters   Law No.  280  of  1960 ?
Transport

Port Activities  Law No.   93  of 1996 ?

Maritime Trade   Law No.      8 of  1990     ?

Ship/Cargo Registration Law No.    84 of  1949 Min. Dec. #28/1963

Maritime Transport Org. Law No.    12 of  1964 ?

Specialized Ports  Law No.      1 of  1996 ?

Authorizing Private Sector  Law No. 21 of 1996     ?
Involvement in Maritime Transport/Services

Civil Aviation Law No.  28 of 1981     
Civil Aviation Services Law No.  119 of 1983 Min. Dec. #237/1985
Amended by Law No.  209 of 1991
Amended by Law No.  107 of 1992

Highways Law No.   84 of 1968 ?
Amended By [BOT?] Law No.  229 of 1996 ?

___________________________________________________________________________________
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Taxation Unified Income Tax Law No.    157 of 1981     Min. Dec. #164/1982
Min. Dec. #678/1983

Amended Re: Invest. Funds  Law No. 187 of  1993 Dec. # 898/1994
Amended Re: Securities/Cap. Gains  Law No. 89 of 1996
Amended Re: Mutual Funds   Law No. 226 of 1996
Amended by  Law No.     90 of  1996

Dev. of State Financial Law No.   147 of  1984 ?
Resources Duty

Land Tax Law No.   113 of 1939 ?
Improved Realty Tax Law No.     56 of 1954 ?

General Sales Tax Law No.     11 of  1991     Pres. Dec. #655/1995
Amended by Law No.     91 of 1996 Pres. Dec. #305/1996

Stamp Tax Law No.   111 of  1980     ?
Amended by Law No.   115 of  1980 ?
Amended by Law No.     92 of 1996 ?

Notarization Law Law No.    68 of  1947 ?

Notarization Fees Law No.     70 of 1964 ?
Amended by Law No.   225 of  1996

Real Estate Notary Fees Law No.   114 of 1946 ?
Amended by Law No.   223 of 1996 ?

___________________________________________________________________________________

Judiciary/ Supreme Constitutional Court
Litigation Law No.    81  of 1969

Permanent State Security Courts
Law No.  105  of 1980

Amended by Law No.    50  of 1982

Emergency State Security Courts
Law No.  162  of 1958

Amended by Law No.    60  of 1967
and Law No.    37  of 1972

Emergency Martial Law - Pres. Decree of 1981/From Time-to-Time Renewed,
  latest for 3 yrs. by Peoples’ Assembly, February, 1997

Military Courts Law No.    25  of 1966

Council of State Law No.    47  of  1972
(Administrative Courts)
Amended by Law No.   136 of  1984
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Ordinary Courts Law No.     46 of  1972     
(General Civil/Commercial Courts)

Organic Law/Judiciary   Law No.    35 of  1984        

Penal Code Law No.    58 of 1937
Amended by Law No.    95 of 1996

Administrative Prosecution
Law No.   117  of 1958

State Litigation Authority  Law No.  75  of 1963

Lawyers’ Syndicate [Bar] Law No.    71 of  1983

Socialist Public Prosecutor       Article 179 of 1971 Constitution

Courts of Ethics Law No. 95 of 1980

Adm. Seizures Law Law No.    308 of  1955 ?

equestration Law Law No.      69 of 1974 ?

Pub. Int. Exprop. of Real Property   Law No.  10  of  1990 ?
____________________________________________________________________________________

Prepared by:

James L. Kenworthy, Esq.
Nathan Associates Inc.

International Trade/Investment Advisor
USAID/Egypt-DEPRA Project

Cairo, Egypt  -  May, 1997
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APPENDIX  C

Tunisia’s One-Stop Shop Brochure

(Please find Appendix C at the end of the file.)
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APPENDIX  D

DEVELOPMENT  ECONOMIC  POLICY
REFORM  ANALYSIS  PROJECT

A USAID/Egypt-Funded Project with the
Ministry of Economy & International Cooperation

Mecca Tower, 11th Floor
49 Nubar Street, Bab-El-Luq,

Cairo, Egypt
Tel/Fax: (202)356-1040

Memorandum

DATE: 18 May 1997

TO: Mark Gellerson, Ph.D., Project Officer
DEPRA Project, USAID/Egypt

Dr. Farouk Shakweer, First Under-Secretary/RIS
Ministry of Economy & International Cooperation

THROUGH: C. Stuart Callison, Chief-of-Party
DEPRA Project

FROM: James L. Kenworthy, Esq.
International Trade/Investment Advisor
DEPRA Project

SUBJECT: New Investment Incentives Law

On or about Monday, 05 May, the Peoples’ Assembly approved the new Investment
Incentives legislation forwarded to it for consideration by the Prime Minister on 21 March. The
draft legislation was considered by first the PA’s Economic Committee and then its Legal
Committee, both of which approved it with only three minor amendments. The PA-approved
legislation went to the President who signed it on Sunday, May 11 and issued a Presidential
Decree promulgating it and enacting it into statutory law as Law No. 8 of 1997 (hereinafter
referred to as the “new Law”).

Background on the Legislation

Enactment of the new law culminates three plus years of effort to develop a new investment
incentives law as only one part of a broad GOE and private sector effort to rationalize the
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complex of laws that impact on private investment in Egypt. Principal among these are the: the
Companies Law (Law No. 159/1981); the Public Business Sector Law (Law 203/1991); the
Investment [Incentives] Law (Law 230/1989); the New Urban Communities Law (Law 59/1979
as amended by Law 72/1996); the Hotel & Tourism Establishment [“Tourism Law”] (Law
01/1973 as amended by Law l02/1993); and certain portions of the Income Tax Law (Law
157/1981 as amended by Law 187/1993). In addition there have been efforts to revise and update
provisions of the Commercial Code of 1883 as amended by Law 388/1953 and the Civil Code
(Law 131/1948) to modernize the general framework for commercial law in Egypt.

It has been estimated that there are as many as 20 laws and decrees with statutory effect
that affect domestic and foreign investment in Egypt, directly or indirectly. This  plethora of laws
has created an exceptionally complex legal framework for business and investment in Egypt:
business forms and company formation/incorporation procedures; regulation of corporate and
partnership entities; the regime for public companies; regulation of investment, domestic and
foreign, in the economy; general and sector-specific incentives for investment; legal effects of
certain types of commercial transactions; general taxation of business and tax
procedures/enforcement; and other aspects related, directly or indirectly to companies and to their
investments. Basically, all of them can be reduced down into two primary categories: company
formation and investment regulation/incentives applicable to both domestic and foreign
investment.

GOE officials, private sector business people, local lawyers, and foreign investors alike have
generally agreed that this current array of mostly ad-hoc laws and regulations is chaotic and
counterproductive for achieving Egypt’s goal of inducing private investment as a means of
generating economic growth. In order to address the possibilities for revision of existing laws, a
drafting committee was established in the Technical Bureau of the Ministry of Public Enterprises.
Serious, good-faith efforts have been undertaken on the part of Bureau staff and all these sectors
oriented toward drafting legislation to replace the existing amalgam of laws, but these efforts
appear to have been undermined by an early and common conceptual goal of achieving a single
“unified” law to replace those separate ones governing company formation/ regulation, both
private and public, and investment incentives.

 Early in the effort, a number of drafts were circulated within and without the GOE that
would bring the three substantive areas of focus - company formation, public sector companies,
and investment incentives - together in one place. For example, in March, 1996, what is believed
to have been the last draft of a truly “unified” measure was circulated for comment. That draft
(which collapsed under the weight of the disparate sectoral interests and concerns asserted against
it), attempted to comprehend:

- rules for formation, structure, characteristics, powers, and obligations of private
  sector companies; shareholder rights, control, oversight; mergers/acquisitions;
  stock splits, public offerings, registrations; articles of incorporation/company
  statutes (by-laws); dispute settlement; regulatory oversight, etc.

- essentially similar rules in scope for State-owned  public sector enterprises.
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- rules governing establishment and operation of Free [Trade] Zones (FZ s);

- admission and treatment of FDI.

- investment incentives, privileges, guarantees, rules and regulations.

When the effort to develop a “unified” law collapsed in mid-1996, GOE officials and
government and private lawyers began looking at the possibilities for separately-focused
revisions of law in the areas of company formation and investment incentives. Since March,
1996, there have been at least nine different drafts of an investment incentives bill designed to
bring together in a single measure both general and sectoral incentive laws. The penultimate draft
of an investment incentives measure revising the various current investment incentives measures
into a single law was circulated for comment outside the GOE in early November, 1996. I
commented on our English translation of that draft bill in my memorandum to you dated 10 April
1997. The ninth such draft was approved by the Council of Ministers on 28 January this year.
But a major complaint in the Egyptian private sector and among foreign investors and local
lawyers is that yet a different draft (the 10th and now Law 8/1997) was forwarded by the PM to
the Peoples’ Assembly on 21 March this year without ever having been circulated for comment
outside the GOE, although review after its referral to the PA indicates it was significantly
different than the ninth draft. This is part of the reason for the climate of concern that has
attended the process of its enactment. There are a number of areas of concern that the Egyptian
private sector have asserted with regard to the measure which occasioned a desire on the part of
businesspeople and lawyers to try to delay Presidential consideration and promulgation of the
measure so as to give them the opportunity to submit advocacy briefs to the Office of the
Presidency outlining their concerns. However, any possibility of addressing  their concerns about
the new Law now appears moot in view of the President’s enactment of the new Law. Thus,
efforts to remedy concerns regarding the bill have to be re-focused on influencing the drafting of
its Executive Regulation, which must be issued by the Prime Minister within three months of its
effectiveness, e.g., the day following its publication in the Official Gazette

Basic Structure/Provisions of the New Law

The new Law retains the basic tripartite structure of its predecessors, Law 230 of 1989 and
Law 43 of 1974, e.g., “General Provisions; “Investment Guarantees/Incentives” (for what the
prior law referred to as “inland investments”, e.g., investments other than in FZ s); and Free
Zones regulation/incentives. It is actually enacted by Presidential signature and issuance of a
Promulgatory Decree that precedes the text of the specific Law but operates as a part of the total
statutory package. This memorandum reflects the draft Presidential Decree submitted to the PA
with the legislation - we have not yet had the opportunity to review the actual Decree to
determine any differences between the draft and the operative decree. The new Law can be
outlined as follows:
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I. Promulgatory Decree - Basic Provisions:

     A. Preservation of Acquired Rights (Art. 2).
     B. Termination/Replacement of GAFI with a New Administering Authority (Art. 3).
     C. Statutory Repealers/Conflict Rules (Art. 4).
     D. Issuance of the Executive Regulation (Art. 5).

II. The Investment Incentives Law

     Part 1: General Provisions  (Arts. 1 - 7).

- Art. 1 -   Application to companies/establishments  engaged in:
Reclamation/Cultivation of fallow and desert land; Animal/Poultry/Fish
production; Industry and Mining; Hotels, motels, boardinghouses, tourist resorts
and tourist transport; Goods’ reefers (?), refrigerators for preserving agricultural
and industrial crops, containers’ stations and grain silos; Aviation and related
services; Petroleum services, refineries, and gas pipelines; certain Housing
projects; Infrastructure including potable water, sanitary drainage, electricity,
roads, transports, and communications; Hospitals and certain medical and
treatment centers; financing Leases; Guarantee of subscription in securities; Risk
Capital; Production of computer programs and systems; and projects financed by
the Social Fund for Development. Council of Ministers may add more fields.

- Art. 2 -   Incentives Limited to Companies’ Activities Described Above.

- Art. 3 -   Protection of Acquired Rights (Provision No. 1)

- Art. 4 -   Corporate Formation Requirements/Responsibilities of Administering
Authority.

- Art. 5 -   Access to Land/Licenses and Permits.

- Art. 6 -   Criminal Penalties/Related Laws.

- Art. 7 -   Dispute Resolution.

     Part Two: Investment Guarantees

- Art. 8 -   Nationalization/Asset Seizures

- Art. 9 -   Sequestration/Administrative Seizures

- Art. 10 - Pricing Constraints
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- Art. 11 - Cancellation/Suspension of Licenses; Grounds/Procedures.

- Art. 12 - Entitlement to “Possession” of Land/Buildings - “Regardless of
Nationality”

- Art. 13 - Rights to Importation/Exportation

- Art. 14 - Company Formation: Requirements/Formalities/Oversight

- Art. 15 - Exemption from Certain Labor Code Provisions

     Part Three: Investment Incentives

Chapter 1 - Tax Exemptions  (Arts. 16 - 27)

- Art. 16 - Para 1: General Incentives - 5 Years

   Para.2: Specific Incentives - 10 Years  for
 * “New Industrial Zones”

* “Urban Communities”
* “Remote Areas”
* Social Fund for Development Projects

- Art. 17 - Specific Incentives - 20 Years for “Outside the Old Valley”

- Art. 18 - Acquired Rights: Completion of Existing Incentives (Provision No. 2)

- Art. 19 - “Triggering” Year for Running of Exemptions

- Art. 20 - Exemptions from Stamp Duty & Notarization/Registration Fees

- Art. 21 - Tax Exemption for Joint Stock Trust Company Profits

- Art. 22 - Tax Exemption for Bonds & Financing Instruments/Securities

- Art. 23 - Exemption from Unified 5% Customs Duty

- Art. 24 - Exemption from Merger/Division/Change of Form Profits

- Art. 25 - Pre-Merger Tax Exemption

- Art. 26 - Tax Exemption for Proceeds of In-Kind Shares

- Art. 27 - Executive Regulation to Set Forth Conditions, Rules, & Procedures
and Grounds for Cancellation of Exemptions.
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Chapter Two - Designation of Land and Relending  (Arts. 28, 29)

- Art. 28 - Designation by Council of Ministers of Public Lands for Free Use
            of Incentive Project Companies/Establishments

- Art. 29 - Relending of Soft Loans under Council of Minister’s Decree

Chapter Three - Free Zones  (Arts. 30 - 47)

- Art. 30 - Establishment of FZ s & Administration/Board of Directors

- Art. 31 - Competent Administrative Authority to Determine Policies for
            FZ s/ Conditions for Use Licenses, Rules of Entry/Exit

- Art. 32 - FZ Board of Directors to License Project Use of FZ; License
Conditions, Assignment, Granting/Appeals

- Art. 33 - Exemption of FZ Goods from Import/Export Duties; Executive
Regulation to Define Procedures; Temporary Entry for Repair,
Assembly/Processing

- Art. 34 - Importation of FZ Goods into Egyptian Customs Territory: Duty
            Rules; Calculation of Value/Duties

- Art. 35 - Deviations from Shipping Document Quantities

- Art. 36 - FZ Tax Incentives/Exemptions (Total) Subject to 1% Annual Duty

- Art. 37 - FZ Companies Exempt from Companies  & Worker Participation
            on Board/Directors Laws

- Art. 38 - Maritime Project Exemptions

- Art. 39 - FZ Insurance Requirements

- Art. 40 - Entry/Residence Subject to Terms/Conditions of Executive Regulation

- Art. 41 - FZ Activities Exempted from Labor Permits/Organization

- Art. 42 - Licensing of FZ Professional/Crafts Activities

- Art. 43 - FZ Employment Contracts

- Art. 44 - FZ Exemptions from Certain Labor Code Provisions
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- Art. 45 - Social Insurance Requirements

- Art. 46 - Violations/Penalties/Conciliation

- Art. 47 - Application of Articles 8, 9, 10, 11, 12, & 20 to FZ s

Problems and Concerns Noted with the New Law

Because of the very short turn-around time for PA consideration of the measure referred by
the PM to the Peoples’ Assembly on 21 March, there was considerable activity within the private
sector to examine the measure and comment on it, framing the various problems foreseen by
Egyptian businesspeople and investors. Upon referral of the latest draft to the PA, the DEPRA
Project had the bill translated by legal translators and I have reviewed it over the last two weeks.
So, included herein, are both descriptions of the problems noted by various individuals in the
Egyptian private sector and my own concerns with it based on my prior experience in representing
foreign investors abroad.

A. Constitutional Objections

Since I am not licensed to practice law in Egypt, I am undertaking here only to paraphrase
(and not to analyze the validity of) the Constitutional objections noted with regard to the bill as
passed by the Peoples’ Assembly:

1) Dr. Mahmoud Fahmy has raised the issue of the Constitutional validity of the measure
passed by the Peoples’ Assembly - should it be signed and enacted by the President - on the
grounds that the draft approved by the PA on 21 March, prior to its referral to the PA, was not
submitted to the Council of  State for its review and comment

2) A memorandum submitted by the Egyptian Businessmen’s Association to the GOE after
its referral of the draft legislation to the PA on 21 March, asserts the Constitutional invalidity of
the measure on the grounds that Article 27 Paragraph One of the measure approved by the PA
provides that the implementing Executive Regulation to be issued by the PM “shall define and set
forth the conditions, rules and procedures related to enjoying tax exemptions automatically
without need for any administrative approval, provided such exemption shall be canceled in case
of breach of any of these rules and conditions.” Paragraph Two of Article 27 goes on to  provide:
“The Prime Minister shall issue a decree with cancellation of this exemption on the basis of the
memorandum referred to him by the Competent Administrative Authority in this  respect. . . .”
The EBA article 189 of the Egyptian Constitution of 1971, as amended in 1980, that provides that
“the establishment, modification or cancellation of general taxes may be  made only by a law. No
one may be exempted from payment of such taxes except in the cases specified in this Law
(Constitution) [meaning by legislation]. No one can be required to pay any other taxes or duties
except within the limits of this Law”, upon the basis of which it asserts that the administrative
authority/discretion conferred in the First Paragraph of Article 27 of the legislation upon the
Administrative Authority violates the requirement of Article 189 of the Constitution that tax
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liability or exemptions therefrom be enacted through the process of legislation rather than by
bureaucratic procedures. The EBA also alleges a Constitutional  infirmity in that provisions of the
new law permitting the Administering Authority to make State-owned land available to projects
violates the requirement of Article 123 of the Constitution requiring approval of the Peoples’
Assembly for the alienation of public lands.

3) Another well-known Egyptian lawyer present at the AMCHAM/Egypt meeting to review
the new incentives legislation approved by the PA, Dr. Ahmed Sharif El-Din of Ain Shams
University, propounded yet another constitutional objection to the bill based on the “anti-
expropriation” language of its Article 8 which states: “These companies and establishments 
[receiving incentives under the Law] may not be nationalized, and their funds and assets may not
be seized, restrained, frozen, or confiscated.” According to him, the legislation’s unconditional
statutory prohibition of “nationalization” violates a specific provision of the Egyptian Constitution
authorizing expropriation for public purposes subject to the payment of adequate 
compensation.

B. Other Major Concerns Suggested by the Legislation

What follows is an effort to describe major non-constitutional concerns that have been
suggested with regard to the legislation approved by the PA and promulgated by the President.
Most of these are concerns I have with the legislation, but I also include herein with attribution,
other concerns as well that have been raised either by the EBA or by Dr. Mahmoud Fahmy as
described at the AMCHAM/Egypt meeting referred to above.

(1) Excessive Discretion/Abolition of GAFI - My first major concern with respect to the
legislation is that it is so-stripped of substantive provisions relating to incentives and their
administration, that it confers excessive discretion upon the Egyptian bureaucracy in its
interpretation and application. Unlike its predecessors, Law 43 of 1974 and the current Law 230
of 1989, it contains hardly any criteria for eligibility for incentives. Nor does the Law establish a
solid statutory foundation ordaining a transparent process for its administration, with the result
that there are no safeguards in the law itself against arbitrary and capricious action on the part of
the bureaucracy in implementing it. Indeed, it appears from Article 27 that there may be no
process for determining eligibility for incentives, a representation that begs credibility given
Egypt’s regulatory history. That article states that: “(t)he Executive Regulation [to be issued by
the PM three months after enactment as provided for in the Promulgatory Decree] shall define and
set forth the conditions, rules and procedures related to enjoying tax exemptions automatically
without the need for any administrative approval . . .” (underlining for emphasis). How then are
investors to be assured of their eligibility for such incentives before making their investments?

One gets the impression that, after the extensive and heated debate among various
constituencies over earlier drafts of the law, it was simply decided to strip it of any substance and
leave it to the bureaucrats to figure out. The problem of excessive discretion is exacerbated by
Article Three of the Promulgatory Decree (PD) which terminates, in effect, the General Authority
for Investment (GAFI), which, at least, had experience in the administration of such a law, but
establishes no successor government entity to administer the law, saying only that:



183

“The Administrative organ concerned with the implementation of the provisions
of the attached law shall replace the General Investment Authority, its Board of Directors
and the Head of its Executive Organ. The President of the Republic shall issue a decree
appointing this organ, specifying its competencies and organizing its work.”

GAFI is authorized to operate in the interim until issuance of the Presidential decree in
administering incentives under the current law, Law 230/1989. The effect is really to subject the
entire law and its administration to the untrammeled discretion of an agency not yet known or,
perhaps, even established. This suggests a GOE effort to finesse resolution of one of the
contentious issues that surfaced in the early drafting history of the law, when it was still hoped to
“unify” company formation under the Companies Law with the investment incentives provisions
of Law 230/1989. But, the administering authority for the Companies Law is the Companies
Authority [sometimes also referred to in English translations as the Companies “Agency” or
“Department”], while the administering authority for Law 230 was GAFI. At various times during
the drafting process, efforts were made to provide for a single administering authority, but both
the Companies Authority and GAFI had constituencies that opposed such a result. Supporters of
GAFI felt that it had over 20 years experience in administering incentives (it was established in
Law 43/1977 for that purpose) while supporters of the Companies Authority were concerned that
GAFI did not have requisite experience and sophistication in regulating the formation and
operations of business firms under the Companies Law. At one point, consideration was given to
abolishing the Companies Authority altogether and transferring its responsibilities to the Capital
Markets Authority. Provisions of the new Law suggest that the Office of the Prime Minister
decided not to force a resolution of the issue but to leave it to be worked out in the less
transparent process of a Presidential decree or in the elaboration of the Executive Regulation. The
results of these twin aspects of drafting the law are that, (a) the criteria-lacking, barely substantive
provisions of the law must be interpreted and applied by an implementing agency, (b) whose
identity is unknown and which may not even exist! This does not give prospective foreign
investors the basic assurances of transparency, consistency, and predictability that they have come
to expect in a global market in which some 200 nations are competing to draw new FDI.

(2) Limitation of Incentives to Companies Yet-to-be-Formed - Article (1) of the new law
provides that “(t)he provisions of this Law shall apply to all companies and establishments to be
incorporated after the date of its effectiveness regardless of the legal system governing them, once
they actually exercise activity in one of the following fields” (underlining for emphasis). This
statement essentially means that, except for companies locating in the Free Zones and receiving
incentives under that portion of the law (Chapter 3, Articles 30-47 which don’t distinguish
between previously and subsequently-incorporated entities) no existing company can qualify for
incentives under the Law. Nor could branches of foreign companies qualify for incentives under
the law. There appears to be no public purpose set forth anywhere in the law or the accompanying
explanatory memorandum from the Office of the Prime Minister justifying this limitation on
incentives under the Law but one can reasonably conclude it was intended to vest the
administering authority to-be-named-later with complete control over the incorporation
procedures of companies formed to take advantage of the incentives. (See item (4) following.)
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(3) Lack of Remittance/Repatriation Guarantees - Part Two of the new Law provides
various guarantees for investment, e.g., against expropriation - Art. (8); against administrative
seizure or sequestration - Art. (9); against pricing interference - Art. (10); requiring adequate
frounds for suspension of licenses - Art. (11); “possession” of real estate for project activities -
Art. (12); freedom of importation and export for project activities - Art. (13); and exemptions
from certain company regulations - Arts. (14) and (15).  These guarantees are also made available
to investors in the Free Zones under Article (47) of the Law.  But there remains a serious
omission from the enumeration of investor guarantees.  Nowhere in the Law are there guarantees
for the remittance of profits, repatriation of capital, or the right to effect necessary current
account transactions in freely-available foreign currency.  Articles (22) and (23) of Law 230/1989
provided conditional guarantees of profit remittances and capital repatriation subject to GAFI
approval and available foreign currency balances.  Article (24) of Law 230/1989 also guaranteed
the right to repatriate foreign currency proceeds from the alienation of investor interests in
projects under that law.  The new Law has no such provision.  It may be that the absence from the
new Law of these important guarantees is based on the view that foreign currency transactions in
general were significantly liberalized under the Dealing in Foreign Currency Law enacted in 1994
(Law 38/1994) so that further assurances are no longer required given existing applicable law.
Law38/1994 was, indeed, cited among the laws and decrees enumerated in the premises clause of
the Promulgatory Decree of the new Law.  But, assuming that Law 38/1994 meets all major
foreign investor concerns regarding (a) repatriation of capital, (b) remittance of profits, (c)
realization of foreign currency proceeds of sale of investor interests in a project, and (d) necessary
current account transactions, it seems logical that, since the new Law is intended generally to
regulate incentivated investment, it should have set forth guarantees of these concerns in Part
Two of the Law.  This is especially so since laws, and the regulations and practices implementing
them, do change, and investors want some assurance that such changes will not prejudice their
investments or rights subsequent to making their investments.

(4) Conceptual Ambiguities - A number of people have concluded the tax exemption
structure is ambiguous and complicated. The income tax incentives are contained in Articles (16)
through (18). Article (16), paragraph 1, establishes the basic income tax incentive of a five year
tax holiday on commercial and industrial revenues presumably qualifying among the many
described in Article (1) of the Law. Article (16), paragraph 2, provides that this tax holiday will be
for ten years with regard to activities conducted in (a) the “new industrial zones”, (b) urban
communities, and (c) remote areas as decreed by the PM or for activities of Social Fund for
Development Projects. These aspects of the incentives are relatively straight-forward. However,
Article (17) reads [in our English translation] as follows:

“The profits of the companies and establishments which exercise their activity
outside of the old valley and the shares of the partners therein shall be exempted from
tax on commercial and industrial activity revenues or tax on trust companies profits as
the case may be, whether such establishment is actually outside this valley or has moved
therefrom, for a period of twenty years . . .” (underlining for emphasis)

In Article (16) the terms “new industrial zones”, “urban communities”, and “remote areas” are not
defined. Similarly, in Article (17), the term “old valley” is not defined. Some of these terms may
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be defined in other legislation or may have entered legislative use as “terms of art” but their
definitions do not appear to have been incorporated by reference in the new Law. The phrase
“whether such establishment is actually outside this valley or has moved therefrom” does not have
any obvious meaning and appears to subvert, rather than promote, the goal for such an incentive.

(5) Corporate Formation Regulatory Responsibilities - Article (4) of the legislation provides
that “(t)he Competent Administrative Authority shall assume the auditing of the articles and
certificates of incorporation and statutes of the Companies [mentioned in Article] . . .”
(underlining added for emphasis). Our English translation uses the word “auditing”, but I am sure
the more appropriate translation is either “regulation” or “review”, either one of which confers
upon the administering authority-to-be-named-later authorities and responsibilities over the
company formation process that are inconsistent with the apparent earlier decision to disentangle
company formation from incentives administration. Article (14) of the legislation provides that the
administering authority to-be-named-later shall supplant the Companies Department (which
normally administers the Companies Law, Law 159/1981) with regard essentially to any
provisions of Law 159 that relate to or might govern companies formed under Article (4) of the
new legislation. While Article (4) applies only to companies formed to take advantage of the
incentives provided for under the new legislation, it is still an unnecessary and, essentially,
unrelated area of responsibility for incentives administration. The regulation of such companies
should be left within the overall company regulatory framework. It makes absolutely no public
administration sense and only inflicts unnecessary costs upon the private sector to divide similar
regulatory burdens among two different agencies, especially when company formation is not
affected by administration of incentives. The result can only produce needless duplication of effort
and, potentially, inconsistent regulatory impacts on Egyptian companies and certainly on foreign
investors and their Egyptian venture partners. Moreover, at the AMCHAM/Egypt meeting, Dr.
Mahmoud Fahmy made the point that it also anticipates revisions to be made in the companies
regulatory framework and in the Civil and Commercial Codes in a manner that may be
inconsistent with the regulatory regime worked out in those revisions.

(6) National Treatment/Foreign Ownership of Real Property - For purposes of setting the
context for this discussion it should be noted that, while there appears to be no Constitutional
inhibition on the ownership of real property by foreigners, firms or individuals, Egyptian statutes
have imposed such constraints. Law 15 of 1963 provides that no foreigners - natural or legal
persons - may acquire agricultural land. Law 56 of 1988 regulating the acquisition of urban land,
limits foreigners to the right to purchase no more than one parcel of land for residential purposes.
Law 143 of 1981 implicitly imposes a restriction on foreigners when it provides, with respect of
desert land, that 51 percent-owned Egyptian companies may own such land even if they have
significant minority foreign shareholders. In an effort to reassure foreign investors regarding real
property ownership, Article 6 of Law 230/1989, the current Investment Incentives Law, provided
that “projects, whatever the nationality or domicile of their owners. . . shall have the right, upon
the approval of [GAFI] . . . to own such land and other real properties as may be necessary for
their establishment and expansion.” The current Companies Law (Law 159/1981) does not
contain such a provision. But, even under Law 230, there were concerns as to the real meaning
and extent of its provisions relating to foreign ownership of land. Article 5, paragraph 2, thereof,
provided that “for considerations of public interest - and upon the proposal of [GAFI] - the Prime
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Minister may specify certain fields where either Arab or foreign capital, or both, may not be
invested without the participation of Egyptian capital and the proportion of such participation.”
The GOE took further action in 1996 to allay investor concerns in this area. Law 230 of 1996
provides that subject to the Investment Law [e.g., Law 230/1989], foreigners may possess certain
vacant and improved land, subject to the major qualifications that the land be for purposes of no
more than two residences and that each shall not exceed 4,000 square meters. “Possession” as
used in Law 230/1996 is defined as meaning “complete ownership” though this latter term is not
itself defined and “possession” normally does not equal “ownership” in the sense of “fee simple
title” in most real property legal regimes. Of more direct relevance to project activities, Law 5 of
1996 was enacted that states, inter alia, that “State-owned Desert Lands . . . may be disposed of
free, or rented with a nominal rental value, for the establishment of Investment Projects thereon or
for their expansion.”

So, although Law 230/1989 apparently conferred some arguable but still ambiguous rights
to foreigners to hold certain land for incentive project purposes through some vague concept of
“ownership”, we now confront the fact  that Law 230/1989 is repealed in its entirety by Article
Four of the Promulgatory Presidential Decree accompanying the new Law. This could also moot
the relevance of Law 230 of 1996, quoted above, relating to vacant and improved land for
residential purposes, since it subjects foreigners’ rights thereunder to Law 230/1989, now
repealed.

The new Law contains three articles that relate, directly or indirectly, to foreign ownership
of real property. The most important, Article (12) provides that “The Companies and
establishments shall be entitled to hold in possession the land and the buildings constructed on
such land for the purpose of assuming their activity and even expanding in it, regardless of the
nationality of their owners [of the Companies and establishments], their place of residence or the
percentages of their participation” (underlining for emphasis). A distinguished local attorney, Dr.
Mohamed Hassouna of the law firm of Hassouna & Abou Ali, assured me at the
AMCHAM/Egypt conference on the new investment legislation, that the original Arabic uses the
term “own”. However, it seems clear that, even within the legal fraternity in Egypt,
conceptualization about parameters of real estate “ownership”  is muddied. Again, “hold in
possession” does not imply Western notions of fee simple ownership of real estate. It may, indeed,
include fee simple title, but it may also include lesser forms of relationship to real estate, such as a
lease, un-litigated adverse possession, easements, or usufruct (a real property right to the fruits of
the land or production thereof). Concerns about the quality of relationship to the land are
heightened by the other two articles of the new legislation relating to land for project activities.
Article (28) provides that: “(t)he Council of Ministers may issue a decree, upon the proposal of
the Competent Minister, with designation of the land owned by the State or by public corporate
persons to the Companies and establishments to be constructed in certain areas, free of charge”
(underlining for emphasis). The term “owned” is used in this article, but only in reference to the
State, etc. while the term “designation” would not appear to be a normal way of describing a
transfer of fee simple title to land, but of some lesser right. Article (5) of the legislation states that:
“(t)he Competent Administrative Authority shall assume the designation of the land necessary for
the Companies and establishments and conclusion of all the related contracts on behalf of any
concerned organs” (presumably the State, etc. as described in Article (28). This issue of whether
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the new Law actually authorizes the alienation of State-owned property also involves the
Constitutional issue described above. Indeed, use of the term “designate” rather than “sell” or
“give” may well have been designed to avoid  Constitutional implications related to effective
alienation of public property. None of the three articles quoted above provide any reliable basis,
nor thereby any reliable assurance, for concluding that “ownership” in the form of fee simple title,
is in fact accorded foreigners under the new law. Lack of access to the legal right to own real
property is a significant disincentive to foreign investment in any country.

(7) Reduction of Incentives Offered - The EBA and a number of businesspeople and
Egyptian lawyers have commented that the new Law both withdraws incentives altogether for
certain sectors previously benefiting from incentives under prior laws, and reduces them for most
investors eligible under the new law. There are at least three aspects to their concerns:

a)  Withdrawal of Incentives:  Egyptian members of the International Franchise
Association note that the new law eliminates from eligibility a number of sectors
previously eligible for incentives. In addition to completely repealing the existing
Investment Incentives Law (Law 230/1989), Article Four of the Promulgatory
Decree specifically excises and repeals two articles of the Tourism Law (Law
01/1973) incorporated by reference into Law 230 that has the effect of withdrawing
incentives for travel agencies, restaurants catering particularly to foreigners, and
certain retail stores purveying tourist souvenirs. This has especial concern for the
United States since most Egyptian franchisees (MacDonalds, Roy Rogers, Pizza
Hut, House of Donuts, Cheesecake Factory, etc.) have acquired these franchises
from U.S. franchisers, who are thereby directly and negatively impacted in terms of
their economic benefits from such franchises. Originally there was concern that
tourism transportation firms were removed from the list of eligible project activities,
but they are specifically mentioned in Article (1) of  the new Law.

b)  Supplementary Incentives: Both Law 43 of 1974 and the current Investment
Incentives Law, Law 230 of 1989, provided additional fiscal incentives in the form
of corporate income tax holidays equal to the initial number of years of tax holiday
for the original investment for re-investment of project earnings or for wholly new
investments in eligible projects.. Similarly, in the case of the original investment,
investors were accorded reduced income taxation upon expiration of the original tax
holiday. The new Law withdraws these supplementary incentives.

 c)  Notarization Fee Exemptions: Article 14 of the current Law 230 of 1989 affords
exemption, inter alia from notarization and registration fees on contracts for the
entire period through completion of the project. Article (20) of the new law reduces
this exemption to the first three years of the project.           

The above concerns may reflect a concern of the GOE to limit the number and extent of
fiscal incentives made available to investors. At one point during the lengthy period of drafting of
the new incentives legislation, “front-loaded” fiscal incentives were eliminated in favor of
“performance-based” fiscal incentives. However, many foreign investors apparently successfully
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made the point to drafters that, since “performance” was subject to a lot of business and non-
business variables, investors required “front-loaded” incentives in order to be able to plan for their
likely tax liabilities and, therefore, rate-of-return on investment and that, without such an ability,
they would not consider investing without some advance understanding of incentives to be
realized and their impacts on net tax liabilities, while “performance” was always subject to post-
investment auditing to determine if they had met their incentive eligibility requirements. But this
tightening up on incentives may also reflect the GOE’s growing awareness that investors generally
do not decide in which country to invest based solely or even significantly upon the fiscal
incentives offered, but are much more attracted by effective guarantees against non-business risks.

(8) “Triggering” the Term of Incentives - I remain concerned that the GOE does not
understand the problems and turnaround time for successful FDI. In all three of the investment
incentives laws examined - Law 43 of 1974, its successor, the current Law 230 of 1989, and the
Law just enacted, the “triggering” point in time for determining the running of the applicable term
of the incentives begins “from the first fiscal year following the beginning of production or of
assuming activity” [ Article 16 of Law 43/1974, Article 11 of Law 230 of 1989, and Article (19)
of the new Law]. This triggering provision appears not to recognize that the purpose of fiscal
incentives is related to gross profits actually realized. An income tax holiday or reduced tax
provision has no possibility of application in years in which profits are not realized. Yet FDI is
essentially a long-term proposition and the investment may not, in fact, pay out immediately in the
form of gross profit. The basic tax holiday period conferred in the new legislation is only five
years. Especially in the case of so-called “greenfield” investments, e.g., those that start from
scratch, it may actually take years before profits are realized even after the initiation of
production. Presumably, “assuming activity” is considered an alternative to “beginning of
production” such that it could actually be interpreted to cover even the initial emplacement of the
investment even before “production” occurs, such that the term of the fiscal incentives may well
have passed before “profits” are ever realized. It makes sense for the new Law to provide that the
applicable term of incentives “begins with the first year in which gross profits are realized.”
Otherwise, fiscal incentives would be meaningless and of little utility to prospective foreign
investors.

(9) Legal Framework for “Free Zones” - A major part of the new Law is devoted to
incentives for operations in the Nation’s “free zones” (FZ s). Most of the Law’s provisions
relating to FZ s are similar to those of Law 230 of 1981, whose provisions, in turn, substantially
reflected the provisions of Law 43 of 1974. My concern with the emphasis on FZ s in the new
Law is not about the incentives themselves, but to the fact that, although there are provisions in
the Nation’s Customs Law(s) that cover many of the same concepts and activities regulated under
the incentives laws, there is no current free-standing, comprehensive Free Zones law. This means
that the regulatory scheme for FZ s incentivated under the incentives law is largely duplicative of
many of the regulatory provisions of Egypt’s Customs Law(s) except that they are implemented
by a different administering/enforcement agency, in the case of  the Customs Law by the
competent agency of the Ministry of Finance and, in the case of incentives law, by GAFI
(formerly) or, in the case of the new law, the Administering Authority-to-be-named-later.
Secondly, existing Customs law may not establish either a sufficient or a facilitative legal/
regulatory regime for the operation of FZ s reflecting the purposes for such zones and the modern
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practices in which they engage  At best, the new Law only provides a form of “backdoor”
regulation that essentially duplicates and may well conflict with, the rudimentary regulation of FZ
s in Egypt’s existing Customs Law(s). For example, the new Law does not actually describe many
of the activities that may be engaged in the FZ s, and, so, it is not certain public officials really
understand the broad spectrum of uses for FZ s enough to avail themselves of them, let alone
adequately regulate or facilitate them.

FZ s essentially are areas in or adjacent to ports of entry into or within a nation’s custom
territory that are treated as being “outside” such customs territory (a legal fiction). They have
been developed for such activities as lading/unlading of vessels, sale (other than retail), storing,
grading, labeling, cleaning, manufacturing, assembly or processing, packaging, and/or exhibiting
of goods thereafter to be entered into the customs territory or exported to customs territories of
other nations. The function of an FZ is to allow for foreign or domestic merchandise to be
brought into a zone for storage or handling, with the zone operator legally responsible for the
customs security of the goods while in the zone in accordance with the customs laws and
regulations of the country involved. From the time the goods are entered into the zone, until they
are removed or destroyed, the supervision of and accounting for them is accomplished through
forms of secured inventory control.

The basic utility of an FZ is that it allows traders to deal in goods without having to pay
either import or export duties or taxes until they are in a more desirable stage, or fit within a more
desirable schedule, for entry or exit. For example, importers intending to develop a domestic
market in a given country for foreign merchandise, may hold it “offshore” in an FZ for display or
storage, until the market is favorable. By retaining the inventory offshore, they can avoid having
to bear the cash flow costs of applicable tariffs until such time as its entry into the customs
territory becomes commercially feasible. Merchandise subject to import or export quota (as for
example, textiles/apparel under bilateral quotas negotiated under the Multifibre Agreement) may
be stored offshore to avoid exceeding an applicable quota  or to take advantage of more favorable
quotas in the future. One of the most significant benefits of a FZ for a country’s importers is to
permit them to bring into the FZ manufacturing inputs the aggregate of individual tariffs on which
may exceed the total single tariff applicable on final products manufactured from them within the
zone. Indeed, one of the provisions of the new Law appears to permit this result [Article
(34)/paragraph 3]. Importation of inputs into an FZ permits avoidance of drawback procedure for
prepayment and subsequent refund of duties on inputs, an administrative process that rarely works
well in any country. Moreover, manufacturing, assembly, or processing of products from
imported inputs also allows the export marketing of final products under a new country-of-origin
if the value added within the zone exceeds the original value of the inputs.

My concern is that the GOE, in practice, may not find it necessarily desirable to provide
incentives for all of these possible uses for FZ s, nor should incentives administration officials be
encumbered with what are essentially Customs regulatory responsibilities. The answer to both of
these considerations is to enact a separate, comprehensive Free Zone regulatory regime integrated
into the existing general Customs regime and administered by the Nation’s Customs authorities.
In November of last year, reports circulated in the media that the GOE was considering just such
action. But it appears no action has been taken.
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(10) Sectoral and Other Coverage Issues - Prior to enactment of the new Law, EBA
members and other Egyptians  noted a number of sectors or other economic activities that were
not made eligible for investment incentives under the new law. Dr. Mahmoud Fahmy noted that
the incentives do not induce any investment in newly-privatized State-owned companies; provides
no special incentives for small or medium-sized firms (though they do not appear excluded by
definition); and certain social infrastructure investments. Samir Ragab, writing in the Egyptian
Gazette lamented that the law does not cover construction services or non-tourist, general real
estate development. These concerns appear to have been rendered moot by enactment of the new
Law.

(11) GATT/WTO Implications of Free Zone Regime - A legal consultant to the Egyptian
Investment Guarantee Company, Dr. Ahmed Sharafeddin, was quoted in the Al Ahram English
Weekly of April 10-16, 1997 (“MPs Slam New Investment Bill”) as asserting that there is a
customs distinction between imported and locally-produced goods in the FZ s authorized in the
legislation that is a “clear violation of the GATT”. The nature of his concern has not been
elaborated, but a close review of the customs regime provisions for the FZ s contained in Articles
(33) and (34) does not suggest any major deviations from standard FZ practices or provisions that
warrant concerns under the GATT ‘94.

Conclusion

On the basis of an examination of the draft legislation that has become the new Investment
Incentives Law, Law 8 of 1997, in lieu of the English text of the new law itself, and of subsidiary
documents describing its provisions, I conclude that the new Law is not an improvement on
existing incentives legislation.
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APPENDIX  E

Documents Reviewed

African Development Indicators (1995, 1996), World Bank, Washington, D.C.

Arab Republic of Egypt: Economic Policies for Private Sector Development,
World Bank, May, 1995.

“Arab Republic of Egypt - Staff Report for the 1995 [and 1996] Article IV Consultation”,
IMF, Washington, D.C. 1995 & 1996.

“Arab Republic of Egypt: Trade Policy Review”, GATT, Geneva, Feb., 1993.

Balance of Payments Statistics Yearbook, (for 1995, 1996), International Monetary Fund,
Washington, D.C. May, 1996, 1997.

“Breaking New Ground in Egypt: Investment Legislation, 1995”, Baker & McKenzie, Ministry
of International Cooperation, 1995.

“Breaking New Ground in Egypt: Legal Aspects”, Baker & McKenzie, General Authority for
Investment, 1995.

“Building on Progress: Reform and Growth in the Middle East and North Africa”,
Middle Eastern Department, International Monetary Fund, Washington, D.C., 1996.

Business Law in Egypt, Michael H. Davies, Kluwer Law and Taxation Publishers,
London, 1983.

Business Laws and Economic Prospects in the Middle East & North Africa,
Feiler and Yisraeli, Federation of Israeli Chambers of Commerce, Tel Aviv, 1996.

Checklist: Starting a Business in Israel, Kesselman & Kesselman, Tel Aviv, 1994.

A Comparative Study of Egypt, Jordan, Syria, Lebanon, Palestine, and Israel,
American Chamber of Commerce in Egypt, October, 1996.

Connaitre la Tunisie, Agence Tunisienne de Communication Exterieure, Tunis,
Octobre, 1994.

“Country Commercial Guide: Tunisia-1996”, U.S. Embassy, Tunis, July, 1996.

“Determinants and Impact of Sovereign Credit Ratings”, Cantor and Parker,
FRBNY Economic Policy Review, New York City, October, 1996.
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Doing Business in Israel, Ernst & Young International, Ltd., Tel Aviv, 1995.

Doing Business in Morocco, Price Waterhouse, Casablanca, 1991.

Doing Business in Turkey, Erdikler-Eratalar YMM A.S., Arthur Anderson &
Co., SC, Undated.

Doing Business in Tunisia, Economic/Commercial Section, U.S. Embassy,Tunis, Undated
(app. 1994).

“Domestic Developments: Investment Opportunities in Egypt”, National Bank of Egypt
Economic Bulletin, Vol. XXXXVII, #4, 1994.

Draft Investment Guarantees and Incentives Law (English Translation), Federation of
Egyptian Industries, November, 1996.

“Egypt”, MarketLine International, Profound, Inc./Business Intelligence Online, June, 1996.

“Egypt 1996-1998: Annual Report on Government, Economy, the Business Environment,
Capital Markets and Industry, with Forecasts through end-1998”,
Business Monitor International, Ltd., London, July, 1996.

“Egypt: Country Report”, (1st. & 2nd Quarter 1996), Economist Intelligence Unit,
London, 1996.

Egypt Economic Profile, Ministry of Economy and International Cooperation,
November, 1996 (for MENA Conference).

Egypt Free Zones, General Authority for Investment and Free Zones, Undated.

Egypt: International Tax and Business Guide, Deloitte Touche Tohmatsu International, New
York City, March, 1994.

Egypt - Into the Next Century (Vol. 1) - Egypt in the Global Economy - (Vol. 2)
Country Operations Division, World Bank, May, 1995.

“Egypt: The Investment ‘Jewel on the Nile’”, Global Securities Research & Economics Group,
Emerging Markets Research, Merrill Lynch, London, June,1996.

“Egypt’s Investment Policy”, General Authority for Investment, October, 1995.

“Egypt: Your Smart Investment Choice - Investment Environment”, AMCHAM/
Egypt, November, 1996 (for the MENA Conference).

Egyptian Legal and Judicial Sector Assessment, (4 Vols.), John Bentley, for
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USAID/Egypt, February, 1994.

“The Egyptian Taxation System and its Role in Encouraging the Private Sector to Invest:
Problems and Recommendations”, Hazem Hassan & Co., The Egyptian
Businessmen’s Association,

1995 Foreign Direct Investment Trends of U.S. Multinationals and U.S. Manufacturers,
Institute for Manufacturing Research, Deloitte Touche Tohmatsu International, New York
City, 1996.

“Foreign Economic Trends and their Implications for the United States - Report for the Arab
Republic of Egypt”, U.S. Embassy, Cairo, April, 1996.

“Foreign Investment Climate Statement, Turkey”, AMEMBASSY/Ankara, U.S.
Department of State, Washington, D.C. August, 1995.

“Foreign Investment in Israel: The Competition for Foreign Investments in the Middle East”,
German-Arab Trade, June, 1996.

“Foreign Investment Legislation and Application Forms”, General Directorate of
Foreign Investment, Undersecretariat of Treasury, Prime Ministry, Republic of Turkey,
Anakara, 1995.

Foreign Investors Association Bulletin [YASED], January, March, July, September, 1996,
Istanbul, Turkey.

Foreign Trade Barriers, 1996 National Trade Estimate Report, United States Trade
Representative, Washington, D.C., 1996.

The Handbook of Country and Political Risk Analysis, Political Risk Services, IBC USA
Licensing Inc., East Syracuse, N.Y., 1994.

Incentives and Foreign Direct Investment, UNCTAD Division on Transnational
Corporations and Investment, Current Studies, Series A, No. 30, United Nations,
New York and Geneva, 1996.

Incentives for Investment in Israel, Kost Levary & Forer, Ernst & Young International,
Tel Aviv, 1996.

International Direct Investment Statistics Yearbook - 1995, OECD, Paris, 1995.

“Investing in Egypt: Challenges & Opportunities”, a Conference co-sponsored by
AMCHAM/Egypt and Merrill Lynch International, London, June, 1996.
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“Investing in Egypt: Establishing a Business Presence”, Arab Republic of Egypt,
Ministry of International Cooperation, September, 1994.

“Investing in Egypt: Land of Opportunity”, Arab Republic of Egypt, Ministry of
International Cooperation, September, 1994 (Also November, 1996 by the ARE Council of
Ministers).

“Investing in Egypt: A New Business Environment for a Great Country”, Arab
Republic of Egypt/Council of Ministers, November, 1996 (for MENA Conference)

Investing in Morocco, Groupement Professionnel des Banques du Maroc, Casablanca, 1994.

Investir en Tunisie, Guide d’Information, Groupe MTBF-CAF, Price Waterhouse, Tunis, 1996.

“Invest in Tunisia: The Computer Industry”, Foreign Investment Promotion Agency, October,
1995.

“Investment Climate in Tunisia”, Ministry of International Cooperation and
Foreign Investment, Tunis, May, 1994.

“Investment Incentive Factors Influencing the Success of Egypt-USA Joint Ventures Doing
Business in Egypt”, Abouel-Enin, ICSCSA 97. 22nd Int. Conf., Statistics, Comp. Sci. & Appl.,
1997.

“Investment Incentives Code”, Republic of Tunisia, Foreign Investment Promotion 
Agency/Ministry of International Cooperation and Foreign Investment, Tunis, 1996.

“Investment in Turkey: Legislation and Application Forms”, Undersecretariat of
Treasury/General Directorate of Foreign Investment & Arthur Andersen & Co.,
Ankara, September, 1995.

“Investment Law No. 230/1989”, A.R. Egypt, General Authority for Investment, Undated.

Investment Policies in the Arab Countries, Ed. Said El-Naggar, International Monetary Fund,
Washington, D.C. 1990.

The New Investment Environment in Turkey, Turk Ekonomi Bankasi, Intermedia, Istanbul,
March, 1996.

Israel Business and Taxation, Luboshitz, Kasierer & Co., Arthur Andersen & Co., SC,
Tel Aviv, December, 1995.

Israel: Yearbook & Almanac, 1996, IBRT Documentation/Translation, Ltd., Jerusalem, Israel,
1996.
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“Laws Relating to Foreign Trade, International Trade Companies, Non-Resident
Financial and Banking Institutions”, Republic of Tunisia, Ministry of International
Cooperation and Foreign Investment, Tunis, 1996.

“Legal and Judicial Framework”, (El Gamal Law Office), Conference on Private Sector
Development in Egypt: Investing in the Future, Background Papers #2 A & B, The Egyptian
Businessmen’s Association, Cairo, October, 1994.

“Private Investment in Egypt”, AMCHAM/Egypt, September, 1995.

“Privileges & Exemptions Granted by Investment Law No. 230/1989”, A.R. Egypt, General
Authority for Investment, Undated.

“Study on the Development of the Private Sector in Egypt: A Future Legislative
Perspective”, Mahmoud M. Fahmy, Egyptian Businessmen’s Association, Cairo, October,
1994.

Towards a More Conducive Investment Climate in Egypt, Investment and Free Zones
Authority, Undated.

Trends in Developing Economies (1995, 1996), World Bank, Washington, D.C.

“Tunisia, 1994: Trade Policy Review”, GATT, Geneva, September, 1994.

“Tunisian Business Mission: Evaluation and Recommendations”, AMCHAM/Egypt, June,
1996.

“Turkey, 1994: Trade Policy Review”, GATT, Geneva, March, 1994.

“Trade-Related Investment Measures”, Trade Laws and Institutions: Good Practices and the
World Trade Organization, Hoekman, The World Bank, Washington, D.C., April, 1995.

“Trade-Related Investment Measures”, The Outcome of the Uruguay Round:
An Initial Assessment, Supporting Papers to the Trade and Development Report
1994, United Nations Conference on  Trade and Development, United Nations,
New York City, 1994.

“Tunisia: A Country That Works”, FIPA, Ministry of International Cooperation and Foreign
Invest (sic), September, 1996.

Tunisia: National Report on Environment and Development - 1992, Agency for the Promotion
of Industry, Tunis, 1992.

“Tunisia: A Rich Past and a Commitment to the Future”, Tunisian External Communication
Agency, Tunis, Undated.
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“Tunisia’s Global Integration and Sustainable Development”, World Bank, Washington, D.C.,
1996.

Turkey, OECD Economic Surveys, OECD, Paris, 1996.

“Turkey: Banking, Finance”, Special Advertising Section, The Wall Street Journal Europe,
Friday-Saturday, November 15-16, 1996.

“Turkey: Country Commercial Guide”, International Trade Administration, U.S. Dept. of
Commerce, Washington, D.C. 1996.

“Turkey: The Opportunity”, Privatization Committee, Foreign Investors’ Association of
Turkey [YASED], September, 1995.

“Turkish Monthly Economic Indicators: July-August, 1996 AMEMBASSY/Ankara, U.S.
Department of State, Washington, D.C., 1996.

World Economic and Social Survey 1996 - Trends and Policies in the World Economy, United
Nations, New York City, 1996.

World Investment Report - 1995: Transnational Corporations and Competitiveness, Division
on Transnational Corporations and Investment/UNCTAD, United Nations, New York/Geneva,
1995.

World Investment Report - 1996: Investment, Trade and International Policy Arrangements,
UNCTAD, United Nations, New York/Geneva, 1996.
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APPENDIX F
Background of the Authors of the Study

James L. Kenworthy, of Nathan Associates Inc., is the International Trade and
Investment Advisor for the DEPRA Project and served as Team Leader for this study. He is a
lawyer and consultant with over 25 years’ experience in international trade/investment, including
on-site legal practice in developing nations, representing U.S. and other foreign direct investors.
He has served as Assistant Director/Legal of the National Foreign Trade Council in New York
City and as an attorney for the Foreign Claims Settlement Commission of the United States.
During some 11 years as an attorney with the U.S. Department of Commerce in Washington,
D.C., he served with the Office of Foreign Direct Investment and, later, as Counsel to the Office
of Foreign Investment in the United States. For two years he served as Professor of International
Trade and Investment Law at the Law School of the University of Missouri/Kansas City. He is the
author of a reference text on Chinese foreign trade/investment law and of several articles in
business and legal publications. Prior to joining the DEPRA Project team, he served for three
years as Director of Nathan Associates’ USAID-funded Latin American/Caribbean Trade and
Investment Development Project.

Siegfried Marks is President of Sigmar International, a Miami-based consulting firm
offering advisory services on economic policy reforms to governments and operating problems
abroad to private companies. Mr. Marks is an international economist with thirty years work
experience with foreign governments, major private companies, USAID, World Bank, and UNDP
on a wide range of economic reform projects, including investment incentive legislation, customs,
privatization, export  and investment promotion, free trade agreements, private sector
strengthening, and deregulation of investments, foreign trade, prices, and the energy sectors. His
most recent projects include proposals to deregulate and privatize port operations in Egypt; a
comparative analysis of impediments to foreign investment in Egypt, Turkey, Israel, Morocco,
and Tunisia; and a proposed new investment incentive law for Haiti, based on a detailed study of
existing investment incentive regulations and administration in Haiti and a dozen Latin American
countries.
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APPENDIX G

Scope of Work

EGYPT:  Impediments  to
Foreign  Direct  Investment

Development Economic Policy Reform Analysis
(DEPRA) Project

Cairo, Egypt
(Task Order 003-Contract No. 263-0233-C-00-6001-00)

June 23, 1996

1. BACKGROUND

Foreign investment in Egypt has shown an average rate of growth of 2 to 5 % per year
since 1989, and by 1995 total foreign investment in Egypt was approximately US$3.53 billion. In
mid-1995, of total approved investment projects under all incentive laws, Egyptians themselves
were responsible for 59%, while other Arab and foreign direct investors accounted for about 20%
each. By the end of 1995, U.S. direct investment in Egypt in all industries totaled approximately
US$ 1.6 billion, making it the largest non-Arab investing country with 170 approved projects,
compared to 126 for Great Britain, 79 for Switzerland, 67 for France, and 55 for Italy.

Egypt’s policy on foreign direct investment (FDI) has been liberalizing gradually since the
initiation of the “Open Door” policy in the 1970s, when Egypt began to encourage FDI through
the offering of tax and other investment-related incentives. But, since the initiation of the Second
Phase of macroeconomic reforms in January of this year, the GOE has begun placing special
emphasis on the catalytic role of FDI for national economic growth and job creation, and taking a
number of measures designed to realize the economic benefits of FDI.

This policy reflects the GOE’s macroeconomic planning for its economy and its
determination  to realize 500,000 new jobs in this last year of the current Five Year Plan. Creation
of 500,000 new jobs will require 5% growth in GDP over the next year.  This target cannot be met
using Egypt’s domestic savings and investment alone.  Egypt must attract no less than LE 3.5
billion (approximately US$ 1 billion) in new FDI.  The GOE, however, is hoping to produce 7.0 %
GDP growth in future years, which would require some LE 12.3 billion or approximately US$ 3.6
billion in new FDI in each such year (figures from the Ministry of State for Economic Follow-Up).
That is approximately seven times the rate of new FDI realized by Egypt last year.

In January of this year, President Mubarak declared that “Egypt is open for investment.”
Pursuant to his directive, the Government recently indicated it was removing all
screening/approval requirements on all new FDI projects in order to allow investors to set up
projects without having to get the prior approval of the GOE’s investment screening/promotion
agency, the General Authority for Investments and Free Zones (GAFI), administratively located in
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the Ministry of Economy and International Cooperation. According to the GOE, investors now
need only to inform GAFI of their project so that it can issue the directives necessary for them to
realize the tax and other incentives available to them under current Egyptian law.

Current law appears to make available fiscal incentives (mostly tax incentives) and certain
customs exemptions to new investors. The incentive program appears to apply to all new
investment, whether  foreign or domestic, and provides an increasing level of incentives to channel
new investment into either remote areas or new city industrial zones, as well as so-called “free
zones” designed especially to attract export assembly/ processing operations. Nonetheless, there
appear to remain a number of legal restrictions placed in the way of foreign investors, including,
particularly, restrictions on investment in certain sectors and restrictions on the ownership of real
estate. Moreover, current foreign investors report a number of impediments to FDI that continue,
notwithstanding the GOE’s desires to attract and increase FDI in the country. Among areas of
concern alleged is the continuing dichotomy between the GOE’s promotional rhetoric and
characterization of its initiatives to attract FDI and its actual implementation thereof in terms of
investment-related legislation, regulations, and practices; import impediments; labor
laws/regulations and their implementation; performance requirements; and complicated company
establishment/licensing procedures.

Over the past five years, USAID - Egypt has funded some twelve studies focusing on
various substantive areas of the Egyptian economy, that have addressed, directly or indirectly,
various impediments to investment in that economy, whether domestic or foreign.  These studies
have related to export strategy and services; the import system; transportation and ports; human
resources/labor; small and macro enterprises; investment reforms; modernization of the
investment-related legal/regulation framework; and improvements in the juridical sector.  The
proposed study will carefully review all of the reports and available documentation resulting from
these studies to avoid duplication of effort or replication of study activity but will attempt to bring
up-to-date the information contained therein that relates directly to current FDI in Egypt.

One of the focuses of the study will be the attractiveness of Egypt as a target for FDI in
terms of its current FDI - related legal/regulatory regime relative to those of its major regional
competitors for FDI, including  Jordan, Morocco, Tunisia, and Turkey.  The study will include an
assessment of FDI regimes in neighboring countries in order to compare the “attractiveness” of
those regimes in contrast to Egypt’s.

2. OBJECTIVES

This study is intended to review and assess the current legal and regulatory climate of
Egypt for FDI, with a particular focus on the impediments incorporated into its FDI-related laws
and regulations or resulting from GOE practices in the administration and implementation thereof.
It will also address and evaluate existing incentives for FDI afforded foreign investors under
existing Egyptian laws and regulations and consider whether other incentives are indicated.

The goal of the study is to assess the Egyptian FDI legal and regulatory regime and the
impediments to FDI that may result therefrom, identify inconsistencies therein that operate to



200

frustrate the GOE’s goals for increasing FDI, and offer specific recommendations for
improvements in that regime as a vehicle for enhancing the overall attractiveness of Egypt’s
investment climate.

3. TASKS

A. The consultants will carry out the following tasks in conducting this study:

1) Review relevant literature relating to FDI in general and FDI in Egypt in particular,
with particular emphasis on recent studies on Egyptian FDI that have been undertaken in the past
under funding of USAID/Egypt or other sources;

2) Review Current Egyptian laws and regulations directly or indirectly (“collaterally”)
impacting upon FDI as well as GOE official practices affecting the administration and application
of such laws and regulations that also affect, negatively or positively, FDI and foreign investors;

3) Interview GOE officials responsible for the development, administration, and effective
implementation of laws, regulations, or practices that directly or indirectly impact upon FDI and
foreign investors;

4) Interview representative foreign investors in Egypt (or prospective investors) to
elicit information regarding their perceived impact of GOE laws, regulations, and practices on
their investments and/or investment plans and their concerns and recommendations for
enhancement of the FDI regime, including, specifically, the effectiveness of FDI incentives offered
foreign investors;

5) Review and comparatively assess the FDI regimes of neighboring countries that are
Egypt’s  major competitors for attracting FDI;

6) Review and evaluate the effectiveness of the GOE’s current FDI-related incentives
and their impacts in producing new FDI;

7) Develop findings and conclusions elicited from the study and draft specific
recommendations for the GOE for improving its FDI legal/regulatory regime and/or practices to
enhance its attractiveness for new FDI;

8) Prepare a draft report of findings, conclusions, and recommendations for review by
and discussion with appropriate officials of the GOE, USAID/Egypt, and representative foreign
investors or private sector business advocacy organizations in Egypt; and

9) Produce a Final Report incorporating the study’s final findings, conclusions, and
recommendations to the GOE for enhancement of its FDI regime.

B. The study team shall submit a detailed Workplan for accomplishing the above-described
tasks including the methodology to be employed and a schedule of activities. The detailed
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Workplan shall be submitted for approval to the DEPRA Chief of Party within 10 working days of
the arrival of the short-term expatriate consultants.

4. METHODOLOGY

The team leader and the Chief of Party shall determine the methodology to be employed in
this study and will describe it as part of the Workplan. It is anticipated the team will work mostly
in Cairo, reviewing relevant literature and documentation and interviewing GOE officials and
representatives of the foreign investor community and academicians. However, the research effort
may also require preliminary research in the United States and travel to Alexandria or other
locations in Egypt in which foreign investment is located to interview local officials and
representatives of foreign investors in such areas.  As currently planned, the study will include
brief visits to neighboring countries that are major competitors to Egypt in attracting FDI, such as
Jordan,  Morocco, Tunisia and Turkey  (in particular to assess the relative use and impacts of FDI
incentives).

5. DELIVERABLES

1) A detailed Workplan.

2) A draft report with findings, conclusions, and tentative recommendations for review by
and discussion with GOE officials, staff of USAID/Egypt/EAP, and representative foreign
investors or authentic private sector business advocacy organizations in Egypt.

3)  Meetings or presentations to discuss the draft report with individuals described in 2)
above to receive their comments, suggestions and take the same into account in preparation of the
Final Report.

4) A Final Report within two weeks of final receipt of discussion comments.

The draft and Final Reports shall be written in English with an executive summary
translated into Arabic. Along with the Final Report, there will be submitted a complete version of
the Report in English on computer diskette (Word Perfect or MS Word for text files, Excel or
Lotus 1-2-3 for tables and graphs). The report will be prepared in a format that presents findings,
conclusions, and recommendations for GOE action to enhance its FDI regime.

6. LEVEL-OF-EFFORT AND STAFFING REQUIREMENTS

The study will require two short-term expatriate consultants and two local Egyptian
consultants, both of whom shall be senior, experienced professionals, capable of conducting and
completing the study within two person months over a three month period. The DEPRA Project’s
Chief of Party shall designate its Team Leader.  Members of the Project staff shall not be
chargeable to the study level-of-efforts or budget therefore.
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Expatriates Level-of-Effort

A lawyer with broad professional experience in Two person months
representing foreign investors abroad and an under-
standing of FDI motivations and transactions as
well as a well-developed familiarity with FDI legal/
regulatory regimes, issues, and FDI incentive pro-
grams and impacts.

An economist with broad professional experience in Two person month
macroeconomic policy reform and the distributive
impacts of FDI within a developing nation economy
in producing jobs and GDP growth as well as of the
impacts of FDI incentive programs in attracting FDI.

An Egyptian lawyer with prior experience represent- One person month
ing foreign investors in Egypt and an understanding
of FDI issues as well as a well-developed knowledge
of the Egyptian legal/regulatory regime for FDI and
GOE practices affecting FDI.

An Egyptian economist or other professional familiar Two person weeks.
With the General Authority for Investment’s screening
and approval process, the granting of incentives to foreign
investors and their investments, and GOE practices for the
application and enforcement of investment incentive conditions.

7. START AND COMPLETION DATES

The study team should be mobilized and the expatriate consultant(s) arrive in Egypt to
begin work no later than October 5, 1996. The Final Report shall be submitted no later than
December 5, 1996.

8. REPORTING PROCEDURES AND OTHER CONDITIONS

The team leader shall report directly to the DEPRA Chief of Party, who shall act as the
Project’s designated study coordinator. The consultants shall work closely with such GOE
officials, USAID/Egypt personnel, and representatives of the foreign investor community in Egypt
as may be designated or approved by the Chief of Party.

A six day work week is authorized for Expatriate short term consultants for work
performed outside the United States.
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The DEPRA Project shall provide necessary local logistical support, including local
transportation, office space with basic furniture and access to a telephone for local calls, essential
photo-copying, and basic secretarial support. A printer in the DEPRA office will be available to
the study team for printing computer files. The Egyptian members of the team, in addition to their
professional duties, shall be expected to act as translators and interpreters as needed for
interviews, essential documents and reports, and to facilitate the activities of the expatriate
consultants or study coordinator as indicated.

9. PROPOSED STAFFING

The individuals proposed for this study’s level-of-effort are:

Expatriate Investment Lawyer: James Kenworthy, Esquire, (Project Staff)

Expatriate Economist Siegfried Marks

Egyptian Lawyer Dr. Tewfik Shehata

Egyptian Economist Dr. Salah Zein El Din

 Mr. Kenworthy and Dr. Salah are part of the long term resident DEPRA staff.  Mr. Marks and
Dr. Shehata are short term experts whose participation will require use of DEPRA budgeted
resources for short term advisors. Salary rates for each consultant are shown in Appendix A.

10. EMERGENCY LOCATOR INFORMATION

(to be supplied separately)

APPENDICES

Appendix A - COTR approval pages, proposed salaries, and 1420 biodata sheets.

Appendix B - Resumes of proposal short-term consultants.






















































































































