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PREFACE

This report contains recommendations for the Initiation of commodity futures trading In
Indonesia It provides a road map for the successful start-up of a commodity futures
exchange and ItS oversight It does this through providing organizational charts,
position descriptions, forms for registration and reporting, and comments on draft
legislation and regulations

The report IS the result of SIX field VISitS to Indonesia by four Barents Group advisors
under USAID's Financial Sector Development Project, Phase II (FSDP II) The scope of
work called for separate reports from each advisor, and FSDP II IS submitting them In
one volume, with annexes In additional volumes Due acknowledgement IS given for
authorship of each section USAID/Jakarta has approved this structure

Team Composition Team members were

• Joseph Dial, Team Leader Former Commissioner of the US Commodity Futures
Trading Commission (CFTC)

• James Jordan, Commodity Futures Trading Specialist Former Director of the
Kansas City Board of Trade

• Frederick Spindel, Legal Specialist Several years of experience as an attorney with
the CFTC

• Thomas Goodbody, Surveillance and Enforcement Specialist Several years of
experience as an attorney with the CFTC

Report Structure Report sections correspond to the work performed by these
adVisors

• Mr Dial made recommendations and compiled organizational structure and position
descriptions for commodity futures regulation In IndoneSia

• Mr Jordan explained the social and economic purpose of commodity futures trading,
and provided forms and explanations for registration, financial reporting and market
surveillance

• Mr Spindel critiqued recently passed legislation and regulations governing,
Bappebtl, the Government of IndoneSia's supervisory and monitoring agency for
futures trading

• Finally, Mr Goodbody examined CIVil and criminal enforcement authonty of
Bappebtl, with an appendix on criminal Investigative powers
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INTRODUCTION

The Social and Fmanclal Value of Futures and Options Tradmg
by

James Jordan

One of the objectives of governments worldwide IS to assure adequate food supplies
This IS a moral obligation It can be accomplished directly by the government In a
variety of ways, or through market pricIng

The disadvantages of direct pricing by the government Include the following

1 Prices are frequently set below market prices for social and political reasons
2 With prices set too low, consumers Will attempt to hoard commodIties
3 Also If prices are too low, farmers may withhold products from the market
4 In the absence of adequate financial inCentives, producers may curtail production

Observations

1 Under market-oriented, transparent pricing systems, domestic prices Will generally
reach world prices ThiS Will tend to minimiZe price fluctuatIons because domestic
prices are determined by worldwide supply and demand

2 The United States has used futures for over 100 years It appears that thiS has been
a factor In the country's relatively low food prices That IS, household expenditures
for food are qUite low as a percentage of Income

3 Under market pricing systems, governments have the obligation to assist
economically dIsadvantaged Citizens and generally do so Under centrally planned
systems, however, the same low prices are provided to all, nch and poor alike, which
IS an IneffiCient use of resources

4 Futures and options trading systems have gained worldwide acceptance, providing
transparent pnclng and hedging opportunities In a Wide variety of fields other than
agncultural commodities Futures and options systems appear to have minimized
sharp pnce changes In energy, metals, raw matenals, Interest rates and even
currencIes

5 ConSider, for example, 011 supplies and pnces dunng the 1979 Gulf cnsls In
companson With the 1990 Desert Storm War In 1979 there were no energy or
petroleum futures markets There were sharp price Increases - and an actual
shortage of petroleum and fuel - due to uncertainty In 1990 there were moderate
pnce Increases but no shortages, because futures and optIons marketing tools were
In place

6 Generally, futures markets lead to price eqUlllbnum satisfying neither users nor
producers ThiS IS for the better End users - consumers - always think the pnces
are too high Producers are concerned about pnces being too low Markets clear at
compromise prices

7 FinanCially, futures markets allow for transfernng price nsks to third parties ThiS
allows for bank financing of, for example, agricultural production In advance, and for

3



Inventory pnce financing FacIlitation of financing IS one of the most Important
reasons for the eXistence of futures markets
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CHAPTER ONE

Recommendations
Organization and Position Descnptlons

by
Joseph Dial

This chapter contains broad recommendations resulting from tnps to Indonesia by four
Barents Group advisors They are based on extensive dealings with officials from the
Indonesian Commodity Exchange Board (ICEB) and Interviews with a broad cross
section of pnvate and public sector representatives who are Involved, In one way or
another, In Indonesia's nascent futures Industry The advisors' recommendations are
also based on extensive reviews of legislation, regulations and background matenal 
Including an earlier study of legal, economic and political matters related to the public
trading of denvatlves In IndoneSia ICEB Will soon curtail activities In favor of a new
organization, Bappebtl

Other recommendations, more narrow In scope, are contained later In this report They
detail possible Improvements to specifiC regulations and legislation, paragraph by
paragraph, and cannot be summanzed effectively

VoluminOUS attachments and annexes to this report are contained In separate volumes
They contain legislation, position descnptlons for other bureaus, registration matenals
for brokers and traders (?) and annual reports of pertinent IndoneSian organizations

Bappebtl staffmg and trammg The Chairman of Bappebtl should name individuals to
fill key supervisory positions shown In the organizational diagrams and wntten position
descnptlons Included In this report As soon as possible thereafter, outside consultants,
possibly from the CFTC and the NFA In the US, should be brought In to provide
training for those people

• The first position the Chairman should fill IS that of the DIrector of the Legal Bureau
This individual should begin a thorough review of the law, Bappebtl regulations, the
bankruptcy law, and the legal aspects of the arbitration process to be used by the
futures Industry The review should take Into consideration the expert advice
provided by Barents legal consultants to this project ThIs task should be completed
before the outside consultants begin training Bappebtl personnel

Implementmg futures tradmg Although Bappebtl IS responSible for regulating and
supervising the IndoneSIan Futures Exchange (IFE) once It IS up and running, there are
a number of related actions which the agency must undertake before the public trading
of futures contracts on Crude Palm all and Coffee IS Initiated

• First, Bappebtl's review of the IFE BUSiness Plan provides for an objective analysIs
of the finanCial and managenal arrangements and practices upon which the IFE Will

5



I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
I

stand or fall Therefore, consideration should be given to securing an outside
Consultant to conduct an Independent unbiased review of the Business Plan

• Second, Bappebtl must thoroughly review the terms and conditions applicable to
each futures contract This IS extremely Important because contract specifications
will determine whether or not they possess, among other things, legal certainty and
economic utility If contracts lack these characteristics they will fall Once again, It
would be advisable to have an outside consultant do this work

Establish an agncultural information system to strengthen cash markets for
commodities before beginning futures trading Work to date has set the stage for
the public trading of futures In Indonesia by the year 2000 It has Included passing
enabling legislation, establishing Bappebtl and drafting regulations for It, and laying the
groundwork for opening the Indonesian Futures Exchange (IFE)

However, possibilities for agricultural commodity futures contracts to be successful
depend on several factors First among these IS that underlying cash markets must
generate substantial amounts of commerce These must possess an economically
effiCient Infrastructure and the element of price transparency Also, underlying cash
markets must operate With a minimum of government Interference

Unfortunately, agricultural commodity cash markets In IndoneSia do not fulfill these
requirements Significant changes In their operations Will have to take place If futures
trading IS to be successful

The first step necessary to bring about such a change Will reqUire the Involvement of a
Non-Governmental Organization (NGO) or an Independent consulting firm One of
these organizations should be secured to examine how the Government of IndoneSia
and the domestic agricultural sector might collaborate In the deSign, development and
Implementation of an electrOnic commerce/agricultural information system for the major
crops and pnmary livestock sectors In IndoneSia, begInning With Crude Palm 011 and
Coffee

6



ORGANIZATIONAL CHART

CHIEF OF
BAPPEBTI

SECRETARIAT

I I I I I

ENFORCEMENT TRADING
ECONOMIC SERVICES AND

LEGAL ANALYSIS LOCAL MARKETS
BUREAU BUREAU BUREAU BUREAU BUREAU

BAPPEBTI POSITION DESCRIPTIONS

LEGAL BUREAU

DIRECTOR The Director IS responsible for the planning, focus, direction, emphasIs
and accomplishment of the program of the Bureau

The Incumbent has the responsibility for planning, establishing, organizing and
executing Bureau programs by defining program goals, policies and objectives and
determining the organization and resources needed to meet program reqUirements He
supervises the final review of all cases and resources needed to meet program
requirements He supervises the final review of all cases handled by the Bureau The
Director also consults with and adVises the Chairman and other Bureau Directors on all
substantive legal matters relevant to the role of the Legal Bureau He reviews all major
actions anslng In the Bureau to ensure consistency In the application of Bureau and
Bappebtl policy

DIVISion of Arbitration

Deputy Dlfector The Incumbent directs the DIVIsion of Arbitration, the miSSion of
which IS to carry out the Law's mandate that Bappebtl proVide a forum to resolve
disputes, through mediation and/or arbitration, between any and all parties engaged In
the bUSiness of exchange-traded futures/options

7
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Administration Section

Associate Director The Incumbent directs the Administration Section, the miSSion of
which IS to receive, record, and process written submissions for mediation and formal
pleadings for arbitration

Hearings Section

Associate Director The Incumbent directs the Hearings Section, the mission of which
IS to seek the resolution of disputes through the use of mediation and/or arbitration He
Will supervise the process whereby parties engaged In the business of exchange-traded
futures/options might go before a mediator or appear before an Impartial panel of
arbitrators to seek redress of their differences

Counseling DIvIsion

Deputy Director The Incumbent proVides gUidance for the coordination and
accomplishment of all the legal activities of Bappebtl by developing sound and
consistent procedures In the administration and statutory Interpretation of the Law,
Government Regulations, Executive Orders and court decIsions and assists In the
formulation of the regulatory policy developed by Bappebtl Specifically, with the
Director, the Deputy Director supervises, manages, and coordinates the activities of the
DIVIsion, exercIsing authority In the management of human resources and In
coordinating activities with other parts of the agency

Drafting Regulation and Interpretations Section

ASSOCiate Director The Incumbent directs the drafting of Government Regulations,
prepares Bappebtl gUidelines, statements of policy and Interpretation, and reviews
proposals prepared by other Bappebtl Bureaus for legal suffiCiency and consistency
With agency policy

The Prosecution and AdVice Section

ASSOCiate Director The Incumbent directs litigation InvolVing Bappebtl, Including
bankruptcy proceedings and the prosecution of enforcement actions The ASSOCiate
Director Will adVise the Chairman and Bappebtl Directors on various policy and legal
Issues relevant to litigation

Sanction ReView and Appeals Section

ASSOCiate Director The Incumbent Will make recommendations to the Chairman
concerning the Imposition of sanctions, as proVided for by the Law and Government
Regulations The ASSOCiate Director Will supervise the review of appeals of Self
Regulatory Organization (SRO) members concerning diSCiplinary actions taken by the
Exchange and/or the Cleanng House In their respective capacities as SROs The

8
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AssoCIate Director IS responsible for cases that deal with appeals taken from decIsions
rendered by the courts In Bappebtl enforcement actions, SUitS brought against the
agency, as well as petitions for review by courts of appeals of orders Issued by the
agency

ENFORCEMENT BUREAU

DIRECTOR The Director IS responsible for the planning focus, direction, emphasIs and
accomplishment of the program of the Bureau

The Incumbent has the responsibility for planning, establlshmg, organizing and
executing the Enforcement Bureau's programs by defining program goals, policies and
objectives and determining the organization and resources needed to meet program
reqUirements He supervises the fmal review of all cases handled by the Bureau The
Director consults With and adVises the Chairman on all substantive matters relevant to
the role of the bureau He reviews all major actions anslng In the Bureau to ensure
consistency In the application of Bureau and Bappebtl policy when appropnate, the
Director consults With and coordmates actions taken by the Enforcement Bureau With
other Bureaus

Disclosure, Registration, Recordkeeplng, Reporting and Financial Violations
DIvIsion

Deputy Director The mcumbent serves as the pnnclpal assistant to the Director of the
Bureau In all matters concerning disclosure, registration, recordkeeplng, and reporting
and financial Violations Subject to approval by the DIVISion Director, the Deputy
Director Supervises, manages, and coordmates the activities of his DIVISion, exerclsmg
authonty In the management of human resources and In coordinating activities With
other parts of the agency He oversees the conduct of Investigations In CIVil litigation
mstltuted by Bappebtl m the courts for those areas under his supervision, Including
Injunctions and subpoena enforcement actions The Deputy Director develops program
poliCies and procedures for his DIVISion's enforcement program and evaluates the
overall effectiveness of his DIVISion He also represents his DIVISion m diSCUSSions of
policy and program matters With the Chairman, other DIVISions and Bureaus

Exchange, Clearing House, FPO, FTA and Traders Section

Associate Director The Incumbent IS the head of the team of attorneys, mvestlgators,
and support staff m the Exchange, Cleanng House, FPO, FTA and Traders Section He
IS responsible for the direction and management of policy development, Investigation,
and litigation as It pertains to thiS Section The Associate Director also serves as an
adVisor to the Deputy Director on both specific cases and broad enforcement programs
and poliCies As necessary, to respond to activities reqUlnng large-scale Investigations,
the Associate Director participates In cases pursued cooperatively across agency
organizational lines

9
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Brokers Section

Associate Dlfector The Incumbent IS the head of the team of attorneys, investigators,
and support staff In the Brokers Section He IS responsible for the direction and
management of policy development, Investigation, and litigation as It pertains to this
Section The Associate Director also serves as an advisor to the Deputy Director on
both specific cases and broad enforcement programs and poliCies As necessary, to
respond to activities requmng large-scale inVestigations, the Associate Director
participates In cases pursued cooperatively across agency organrzatlonal lines

Mampulatlon, Fraud and Other Illegal Tradmg Practices DIvIsion

Deputy Dlfector The Incumbent serves as the pnnclpal assistant to the Director of the
Bureau In all matters concerning manipulation, fraud and other Illegal trading practices
SUbject to approval by the DIvIsion Director, the Deputy Director supervises, manages,
and coordinates the activities of the DIvIsion, exercIsing authority In the management of
human resources and In coordinating actiVities with other parts of the agency He
oversees the conduct of Investigations In CIVil litigation Instituted by Bappebtl In the
courts for those areas under his supervision, Including Injunctions and subpoena
enforcement actions He develops program poliCies and procedures for the DIvIsion's
enforcement program and evaluates the overall effectiveness of his DIvIsion The
Deputy Director represents his DIVISion In diScussions of policy and program matters
with the Chairman, other diVISions and Bureaus

Mampulatlon Section

Associate Dlfector The Incumbent IS the head of the team of attorneys, investigators,
and support staff In the Manipulation Section He IS responsible for the direction and
management of policy development, inVestigation, and litigation as It pertains to thiS
Section The ASSOCiate Director also serves as an adVisor to the Deputy Director on
both speCific cases and broad enforcement programs and poliCies The ASSOCiate
Director partiCipates In cases pursued cooperatively across agency organizational lines
to respond to actiVities requiring large-scale inVestigations, as necessary

Fraud Section

ASSOCiate Dlfector The Incumbent IS the head of the team of attorneys, Investigators,
and support staff In the Fraud Section He IS responsible for the direction and
management of policy development, Investigation, and litigation as It pertains to thiS
Section The ASSOCiate Director also serves as an adVisor to the Deputy Director on
both speCific cases and broad enforcement programs and poliCies The ASSOCiate
Director partiCipates In cases pursued cooperatively across agency organizational lines
to respond to actiVities reqUlnng large-scale inVestigations, as necessary

10
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Other Illegal TradIng PractIces SectIon

Associate Director The Incumbent IS the head of a team of attorneys, Investigators,
and support staff In the Other Illegal Trading Practices Section He IS responsible for
the direction and management of policy development, Investigation, and litigation as It
pertains to this Section The Associate Director also serves as an advisor to the Deputy
Director on both specific cases and broad enforcement programs and poliCies The
Associate Director participates In cases pursued cooperatively across agency
organizational lines to respond to activities requiring large-scale Investigations, as
necessary

TRADING BUREAU

DIRECTOR The Director IS responsible for the planning, focus, direction, emphasIs
and accomplishment of the programs of the Bureau

The Incumbent has the responsibility for planning, establishing, organizing and
executing the Trading Bureau's programs by defining program goals, poliCies and
objectives and determlnrng the organrzatlon and resources needed to meet program
reqUirements He supervises the final review of all cases, rule enforcement reviews and
finanCial audits handled by the Bureau The Director consults with and adVises the
Chairman on all substantive matters relevant to the role of the Bureau He reviews all
major actions arising In the Bureau to ensure consistency In the application of Bureau
and Bappebtl policy When appropriate, the Director consults with and coordinates
actions taken by the Trading Bureau with other Bureaus

The Incumbent establishes poliCies, procedure and priorities for the Bureau's functions
He adVises the Chairman on all matters relevant to the work of the Trading Bureau
The Director coordinates actions taken by the Trading Bureau with other Bureaus and
reviews all major actions arising In the Bureau to ensure consistency In application of
Bureau and Bappebtl policy

Exchange and Cleanng House OverSIght DIVISIon

Deputy Director The Incumbent directs the activities of the Exchange and Clearing
House OverSight DIVIsion and reviews all major actions taken by the DIVIsion to ensure
consistency In application of Bureau and Bappebtl policy Subject to approval by the
DIVISion Director, the Deputy Director supervises, manages, and coordinates the
actiVities of the DIVISion, exercIsing authonty In the management of human resources
and In coordinating activities With other parts of the agency He develops, Implements,
Interprets and oversees enforcement of Exchange and Clearing House (SROs) rules
He also develops program poliCies and procedures for the DIVISion's rule enforcement
review program and evaluates the overall effectiveness of the DIVISion The Deputy
Director represents the DIVISion In diSCUSSions of policy and program matters With the
Chairman, other diVISions and Bureaus

11



Exchange Section

AssocIate Dlfector The Incumbent supervises the processing of the Initial business
plan and the application by the Exchange to trade Crude Palm 011 and Coffee Futures
contracts He directs the Initial review of the SRO rules for the Exchange In order to
ensure their consistency with the Law and Government Regulations The Associate
Director mOnitors the Exchange's Rule Enforcement Program to ensure that ItS
members adhere to exchange rules Among other things, this would Involve a review of
how the exchange carnes out investigations concerning alleged violative conduct by
members and their employees, as well as the number of disciplinary actions taken and
the diSposition of those cases as to sanctions and the compliance with those remedies
by respondents When appropnate, the Associate Director Will conduct special studies
of exchange practices, rules, electronic trading practices and other matters as specific
problems anse The Associate Director participates In cases pursued cooperatively
across agency organizational lines to respond to activities reqUlnng large-scale
Investigations, as necessary

Clearing House Section

AssocIate Dlfector The Incumbent supervises the processing of the Initial business
plan as submitted by the Cleanng House He directs the initial review of the SRO rules
for the Cleanng House In order to ensure the their consistency with the Law and
Government Regulations He reviews the Clearing House's compliance with the Law
and Government Regulations as they relate to segregation of customer's funds and
recordkeeplng rules When appropnate, the Associate Director Will conduct special
studies of Cleanng House practices, rules, electronic cleanng of futures trading and
other matters as specific problems anse As necessary, to respond to activities
requiring large-scale Investigations, the Associates Director participates In cases
pursued cooperatively across agency organizational lines

Rule Review Section

AssocIate Dlfector The Incumbent establishes poliCies, procedures and pnontles for
the conduct of the Section's functions The Associate Director IS responsible for
reviewing, approving, denYing, modifying, or requiring changes to Exchange and
Cleanng House rules He serves as an advisor to the Deputy Director on both specific
cases and broad rule enforcement review programs and policy The Associate Director
participates In cases pursued cooperatively across agency organizational lines to
respond to activities requiring large-scale Investigations, as necessary

Market Professionals DIvIsion

Deputy Dlfector The Incumbent establishes poliCies, procedures and pnontles for the
conduct of the DIvIsion's functions Subject to approval by the DIvIsion Director, the
Deputy Director supervises, manages, and coordinates the activities of the DIvIsion,

12
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exercIsing authonty In the management of human resources and In coordinating
activities with other parts of the agency The Deputy Director IS responsible for
supervising the conduct of trade practice Investigations of all market professionals In
order to detect possible violations of the Law and Government Regulations, and refers
all cases that warrant serious review to the Legal and Enforcement Bureaus

Brokers Section

Associate Dlfector The Incumbent establishes poliCies, procedures and prlontles for
the conduct of the DIVIsion's functions that Include, but are not limited to

• Supervision of the processing of applications for a license to become a Broker or a
Broker's Representative

• MOnltonng compliance by Brokers and their Representatives with recordkeeplng,
reporting, disclosure and other customer protection reqUirements

• Denying or revoking the application for or eXisting license of a Broker or Broker's
Representative, If they are found gUilty after affording them "due process," of
violating the Law or Government Regulations

The Associate Director IS responsible for the direction and management of policy
development Investigation, and litigation as It pertains to thiS Section He also serves
as an adVisor to the Deputy Director on both specific cases and broad programs and
poliCies as they relate to licenses for Brokers and/or their Representatives The
Associate Director participates In cases pursued cooperatively across agency
organizational lines to respond to activities requiring large-scale inVestigations, as
necessary

FPO/FTA Section

Associate Dlfector The Incumbent establishes poliCies, procedures and pnorltles for
the conduct of the Section's functions that Include, but are not limited to

• Reviewing FPO's promotional matenal and general sales practices
• Reviewing reports covenng the funds FPO's have under management
• MOnitoring compliance with rules governing how FPO's and FTA's represent their

hypothetical performance
• Reviewing FPO's Internal control procedures
• Reviewing disclosure documents
• MOnitoring the filing of annual reports by FPO's
• Reviewing the applications for licenses to operate as FPO's or FTA's

The Associate Director IS responsible for the direction and management of polley
development, inVestigation, and litigation as It pertains to thiS Section He also serves
as an adVisor to the Deputy Director on both specific cases and broad programs and
poliCies as they relate to the superviSion of FPO's and FTA's The Associate Director

13



participates In cases pursued cooperatively across agency organizational lines to
respond to activities reqUlnng large-scale inVestigations, as necessary

Traders Section

ASSOCiate Dlfector The Incumbent establishes policies, procedures and pnontles for
the conduct of the Section's functions that Include, but are not limited to

• Supervising the processing of applications for a license to become a Trader
• MOnltonng compliance by Traders with trade practice requirements mandated by the

Law and Government Regulations
• Denying or revoking the application for or eXisting licenses of Traders, If they are

found gUilty, after affording them "due process," of violating the Law or Government
Regulations

The ASSOCiate Director IS responsible for the direction and management of policy
development, Investigation, and litigation as It pertains to thiS Section The ASSOCiate
Director also serves as an adVisor to the Deputy Director on both speCific cases and
broad programs and policies as they relate to the supervision of Traders The
ASSOCiate Director partiCipates In cases pursued cooperatively across agency
organizational lines to respond to actiVities requiring large-scale Investigations, as
necessary

Financial Audit DIVISion

Deputy Director The mission of the Financial Audit DIVISion IS to prevent the misuse
of public customers funds committed to the futures markets, ensure the financial
Integnty of the futures marketplace, ensure that futures Industry firms comply with
regulations deSigned to protect the public Interest and to promote Just and eqUitable
pnnclples of trade In order to fulfill thiS miSSion, the Deputy Director IS responsible for
the planning, focus, direction, emphasIs and accomplishment of the programs of the
DIVISion

The Incumbent establishes policies, procedures and pnontles for the DIVIsion's
functions He adVises the Chairman on all matters relevant to the work of the Financial
Audit DIVIsion The Deputy Director, with approval from the Director, coordinates the
development or amendment of rules and audit gUidelines with other agencies and non
governmental bodies, such as BABEPAN, the Central Bank, the Jakarta Stock
Exchange, and futures Industry SROs He also coordinates actions taken by the
Financial Audit DIVIsion with other DIVISions and Bureaus and reviews all major actions
anslng In the DIVISIon to ensure consistency In application of Bureau and Bappebtl
policy He must respond qUickly to financial emergencies In the commodities Industry
by determining the nature of the emergency and taking necessary action or
recommending an appropnate course of action for the Chairman to recommend to the
MInister of Industry and Trade

14
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Exchange, Clearing House, FPO, FTA and Trader Section

Associate Director The Incumbent establishes and Implements policies and
procedures for the conduct of the DIvIsion's functions, which Include, but are not limited
to

• Conducting financial audits of the books and records of the Exchange, including the
Compensation Fund, the Cleanng House, FPOs, and FTAs

• Conducting rule enforcement reviews of SRO's, I e the Exchange and the Cleanng
House, to determine the sufficiency of the SRO's programs for mOnltonng and
enforcing compliance by Traders with SRO rules covenng margin

• Conducting random penodlc oversight audits of the financial condition of FPOs and
FTAs to test the adequacy of SRO compliance programs and to address special
concerns such as compliance with Bureau Interpretations

• Conducting special research projects to determine If there IS a need for adding or
deleting financial and sales practice rule makings Based on these analyses,
recommend changes or Improvements In Bappebtl's regulatory policies and/or rules

• Refernng suspected and actual violations to the Legal and Enforcement Bureaus
and providIng accounting, financial, and sales practice expertise In support of
investIgations and subsequent litigation

• MOnltonng events In foreign markets for potential Impact on Bappebtl registrants and
providing recommendations to the Chairman for appropnate action to protect
regIstrants and customers

• Reviewing the Implementation and execution of the Section's programs to ensure
consistency In the application of Bureau and Bappebtl policy

• Developing new systems, programs and regulatory Initiatives to Increase the
effectiveness of Bappebtl's oversight role and the effectiveness and effiCiency of the
SROs In assuring compliance of their members with financial, sales practice and
Internal account management regulatory requirements

• Assunng timely oversight reviews and the elimination of overlap In the conduct of
such reviews

• Coordinating actions taken by the Section with other Sections and DIVIsions within
the Trading Bureau, as well as other Bureaus

• AdVISing the Chairman In matters related to the Section's functions
• Issuing warning and non-compliance letters based upon audits and reviews of

financial reports
• Initiating follow-up investigations of notices of reportable Items by registrants

The Associate Director IS responsible for the direction and management of policy
development, Investigation, and litigation as It pertains to thiS Section He also serves
as an adVisor to the Deputy Director on both specific cases and broad programs and
poliCies as they relate to Traders The Associate Director participates In cases pursued
cooperatively across agency organizational lines to respond to actIVIties requiring large
scale Investigations, as necessary
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Broker's Section

AssocIate Director The Incumbent establishes and Implements policies and
procedures for the conduct of the DIvIsion's functions, which Include, but are not limited
to

• Conducting rule enforcement reviews of SROs, I e the Exchange and the Cleanng
House, to determine the sufficiency of the SRO's programs for mOnitoring and
enforcing compliance by Brokers and their Representatives with SRO rules covering
margin

• Conducting oversight audits of financial and sales practices of Brokers and their
Representatives to test the adequacy of SRO compliance programs and to address
special concerns, such as the marketing of options or compliance with Bureau
interpretations

• Conducting periodic direct finanCial audits of Brokers In order to ensure compliance
with capitalization and segregation rules

• Developing a Financial Surveillance Information System (FSIS) to use In Identifying
potentially large market losses Incurred by Brokers trading for their own account or
by large traders who trade through the Broker

The Associate Director IS responsible for the direction and management of policy
development, inVestigation, and litigation as It pertains to thiS Section He also serves
as an adVisor to the Deputy Director on both speCific cases and broad programs and
poliCies as they relate to Brokers As necessary, to respond to actiVities requiring large
scale Investigations, the Associate Director partiCipates In cases pursued cooperatively
across agency organizational lines

ECONOMIC ANALYSIS BUREAU

DIRECTOR The Director IS responsible for the planning, focus, direction, emphaSIS
and accomplishment of the programs of the Bureau

The Incumbent has the responsibility for planning, establiShing, organizing and
executing the Bureau's programs by defining program goals, poliCies and Objectives and
determining the organization and resources needed to meet program reqUirements He
supervises the final review of all cases handled by the Bureau The Director consults
With and adVises the Chairman and other Bureau Directors on all substantive economic
matters relevant to the role of the Economic AnalySIS Bureau He also reviews all major
actions arising In the Bureau to ensure consistency In the application of Bureau and
Bappebtl policy

Market Surveillance DIVISion

Deputy Director The Incumbent establishes and Implements poliCies and procedures
for the conduct of the DIVISion's functions, which Include, but are not limited to
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• Maintaining dally surveillance of each active futures market to detect and prevent
market manipulation, threats of market "corners" and other market disruptions

• Establishing and enforCing speculative POSition limits
• Maintaining overSight of trading activities to assure the market's functions of nsk

transfer and pnce discovery IS not hampered
• MOnitoring dally large trader reports, futures and cash pnce relationships and

fundamental supply and demand conditions
• Working closely With key officials at the Exchange and Cleanng House and

government agencies or departments In order to be fully Informed of domestic and/or
International events that have the potential to disrupt the futures markets

• Acting as the In-house expert In the conduct of Bappebtl Investigations Into alleged
attempts at pnce manipulation

• ProViding the Chairman and Bureau Directors With regular weekly surveillance
bneflngs, as well as emergency bneflngs, when the need anses

• Responding qUickly to market emergencies In the commodities Industry by
determining the nature of the emergency and taking necessary action or
recommending an appropnate course of action for the Chairman to recommend to
the MInister of Industry and Trade

Subject to approval by the DIVISion Director, the Deputy Director supervises, manages,
and coordinates the actiVities of hiS DIVISion, exercIsing authonty In the management of
human resources and In coordinating actiVities With other parts of the agency He also
coordinates actions taken by the Market Surveillance DIVISion With other diVISions and
bureaus He reviews all major actions anslng In the DIVISion to ensure consistency In
the application of Bureau and Bappebtl policy The Incumbent adVises the Chairman on
all matters relevant to the work of the Market Surveillance DIVISion

Deliverable Supply, Demand and Price Momtormg Section

ASSOCIate Dlfector The Incumbent establishes and Implements poliCies and
procedures for the conduct of the Section's functions, which Include but are not limited
to

• Dally revIew of the stocks of commodities located In exchange approved storage, for
which receipts may be used In making delivery, on futures contracts

• Surveying major long and short POSition holders to evaluate their Intentions and
capabilities regarding futures dellvenes, on an as needed baSIS

• A dally review of the overall supply and demand conditions In the cash market
• A dally review of the cash and futures pnces and the relationship of those pnces
• Maintaining direct commUnication With the Exchange's surveillance department In

• order to cooperate and coordInate efforts In a JOint market overSight program

I
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Trader Reports and Position Evaluation Section

AssocIate DIrector The Incumbent establishes and Implements policies and
procedures for the conduct of the Section's functions, which Include but are not limited
to

• Establishing and enforcing speculative position limits
• Reviewing Information on new traders, filed by Brokers on a Form 102 and a Form

40 filed by the traders themselves, In order to Identify and track positions that
exceed reportable levels for futures and/or options

• Reviewing trading accounts for aggregation violations
• Conducting audits, uSing 01 Forms, for determining positions of special accounts

trading futures and/or options
• Reviewing Form 204 reports by hedgers
• Reviewing the report on "Commitments of Traders In All Futures Combined"
• Issuing "Special Calls" requiring a trader to report his positions with all Brokerage

firms, InclUding Information on his trading and delivery activity

AnalysIs DIvIsion

Deputy Director The Incumbent establishes and Implements policies and procedures
for the conduct of the DIVIsion's functions He adVises the chairman on all matters
relevant to the work of the AnalysIs DIVIsion He also coordinates actions taken by the
AnalysIs DIVIsion with other DIVIsions and bureaus and reviews all major actions anslng
In the DIVISion to ensure consistency In application of Bureau and Bappebtl policy

Contract Evaluation Section

AssocIate DIrector The Incumbent establishes and Implements policies and
procedures for the conduct of the DIVISion's functions, which Include but are not limited
to

• Evaluating the potential hedging and pnce-baslng uses, as well as the terms and
conditions of proposed futures contracts submitted by the Exchange

• AnalyZing the economic Impact of rule changes on futures contracts
• AnalyZing proposed futures contracts and rule changes to eXisting contracts for

conformity With current commercial practices, adequate deliverable supplies, and
public Interest considerations

Market Development Section

AssocIate Director The Incumbent establishes and Implements policies and
procedures for the conduct of the DIVISion's functions
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Research DIvIsion

Deputy Dlfector The Incumbent establishes and Implements policies and procedures
for the conduct of the DIvIsion's functions, which Include, but are not limited to

• Conducting research on futures market developments
• Conducting research on futures markets and futures trading statistics In order to

establish or revise speculative position limits
• Conducting research of futures trading as a basIs for supporting new or present

enforcements policy, methods, and procedures
• Conducting research on special market situations and explaining what caused them
• Conducting research on problem areas and controversial Issues relevant to

economics In the regulation of the futures Industry Recommending what action
should be taken

Subject to approval by the DIvISion Director, the Deputy Director supervises, manages,
and coordinates the activities of the divISion, exercIsing authonty In the management of
human resources and In coordinating activities With other parts of the agency The
Incumbent advises the chairman on all matters relevant to the work of the Research
DIvISion He also coordinates actions taken by the Research DIvISion With other
DIvISions and Bureaus and reviews all major actions anslng In the DIvISion to ensure
consistency In application of Bureau and Bappebtl policy
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CHAPTER TWO

Registration, Fmanclal Reportmg and Market Surveillance
by

James Jordan

This chapter covers manuals and Information required for registration and reporting,
respectively, for traders, brokers, advisors, and c1eanng house and pool operators
Sample matenal was developed from forms and draft provided by the Kansas City
Board of Trade The chapter responds to the follOWing questions

• What kind of Information IS required for (from) the players?
• How Will the players gain Information from the board?
• What kind of reporting and surveillance system Will be required?

Initial diSCUSSions with ICEB (Bappebtl) staff indicated that assistance was needed most
urgently In Interpreting and analyzing current CFTC/NFA (National Futures ASSOCiation)
forms and adapting them to IndoneSian standards Accordingly, sample registration
forms and financial forms for brokers, pool operators, and adVisors were provided
ConSiderable time was used In discussing general exchange procedures, educational
requirements, clearing house operations

An entire day was used In diSCUSSing general regulatory tOPiCS with Bappebtl's
Chairman, Mr Anfln At Mr Anfln's request a SOCial and financial justification for
commodity futures trading In IndoneSia was proposed In the light of their current
financial cnsls (copy attached)

Two commodities are being conSidered for futures trading These are coffee, and crude
palm 011 (CPO) Correspondingly, there now eXist two trade organizations, one for each
commodity, and It appears that they Will establish IndoneSia's first futures exchange

A day's diSCUSSions were held with the Federation of IndoneSian Vegetable all and Fats
ASSOCiation (FAMNI) about the current state of the proposed exchange EmphasIs was
on the extensive computer software and hardware required It appears the cost IS very
high for a trading system, a pnce diSSemination system and a clearing system The
estimated costs are from US$1,000,000 to US$10,000,OOO It also appears that no
system or has yet been selected or, for that matter, that any system IS being senously
conSidered

For an exchange to open In the next two years IS very optimistiC Nevertheless, the
present state of preparation by ICEB-Bappebtl as the national regulatory authority
appears on track

Attached In a separate annex are numerous CFTC and NFA publications, report, forms,
and educational pamphlets
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REGISTRATION

All persons and companies that Intend to do business, as futures professionals must by
licensed under the law The pnmary purpose of licensing IS to screen an applicant's
fitness to engage In business as futures professional and to Identify those Individuals
and companies whose activities are subject to regulation

The law specifies certain disqualification from licensing based on pnor proceedings In

which the applicant was found to have violated the law or In which the applicant was
formally enjoined from engaging In certain activities Bappebtl will perform background
checks to determine If a disqualification eXists The disciplinary history questions
require the applicant to disclose any facts about ItS background which might Indicate
disqualification Applicants must supply explanations and offiCial papers relating to any
"yes" answer Willingly giving a false answer to any of the disciplinary questions IS a
cnme and a sufficient reason In Itself for denying licensing It IS In the best Interest of
the applicant to support and "yes" answer with complete explanations In the case of a
"yes" answer, licensing cannot be granted until the nature of the potential
disqualIfication IS fully understood and supported by the appropriate documents

The follOWing are required to be licensed

Futures Broker - A broker IS a limited company, which does both the follOWing,

• SoliCits or accepts orders to buy and sell futures contracts or commodity option
contracts

• Accepts money or other assets from customers to support such orders

Futures Pool Operator - A FPO IS a limited company which operates or soliCits funds
for a commodity pool, that IS an enterpnse In which funds contributed by a number of
persons are combined for the purpose of trading futures contracts or commodity option
contracts Licensing may not be reqUired If there are less than 10 participants In the
pool

Futures Tradmg AdVisor - A trading adVisor IS an IndiVidual or limited company WhiCh,
for compensation or profit, adVisor others as to the value or the adVisability of bUying or
seiling futures or option contracts Licensing may not be reqUired for adVISing less than
10 persons dUring anyone-year penod

Futures Broker Representative
Futures Pool Operator Representative
Futures Tradmg AdVisor Representative - A representative IS an indiVidual who
soliCits orders, customers, or customers funds on behalf of a Futures Broker, Futures
Pool Operator, or a Futures Trading AdVisor ThiS, In effect, IS anyone who IS a
salesperson or who supervises salespersons for any categones The licensing
requirements apply to any person In the supervisory chaln-of-command
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Futures Trader - A Futures Trader IS an individual who buys or sells futures or option
contracts for such Individuals' own account and do this trading as an exchange
member
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REQUIRED FILINGS

Futures Broker

1 A completed FORM 3 with all attachments
2 Three or more completed FORM 4 as Futures Brokers representative license - one

must be a director, the other two as employees or higher
3 Financial FORM FR1, FR2, FR3 certified by public accountant
4 Agreement with approved clearinghouse to maintain Brokers segregated financial

statements, reports confirms, etc In accordance With Bappebtl reqUirements (This IS

to ensure adequate records In a standard format for ease of Bappebtl surveillance
and auditing)

Futures Pool Operator

1 A completed FORM 3 With all attachments
2 Financial FORM FR2, Minimum capital funds US$500,OOO
3 Two or more completed FORM 4 as futures pool operator representative - one must

be a director and one an employee or higher

Futures AdVisor

1 A completed FORM 3 With all attachments
2 One or more completed FORM 4 as futures adVisor representative
3 Financial FORM FR2, minimum capital funds US$250,OOO

Futures Broker Representative
Futures Pool Operator Representative
Futures AdVisors Representative

1 A completed FORM 4 With attachments

Futures Trader

1 A completed FORM 4 With attachments
2 Copy of financial statement as required by exchange, Bappebtl Will accept exchange

minimum financial reqUirements
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FORM 3

APPLICATION IS HEREBY MADE IN ACCORDANCE WITH __~(=LA~W~)~_FOR
A LICENSE AS

•

o FUTURES BROKERS' LICENSE
o FUTURES TRADING ADVISOR'S LICENSE
o FUTURES POOL OPERATORS LICENSE

24

6 Has applicant (FIRM) used any other name currently or In the past? _

8 Name(s) of each shareholder (owner) which IS limited company

5 PLACE & DATE OF INCORPORATION (attach copy)

FAX# _4 TELEPHONE # _

1 FIRM NAME _

If yes, what name(s) _

2 MAILING ADDRESS _

~ PHYSICAL LOCATION (ADDRESS) of your business and fmanclal records as
required by Bappebtl regulations

Please read questions carefully before completmg the application form Please answer
every question and mark "N A" If not applicable Should there be InsuffiCient space,
please attach separate sheets properly Identified, dated and certified by signature

7 Name(s) of each natural person who IS substantial shareholder (owner),
commiSSioner or officer (25% or more of Issues share capital)

FULL NAME ADDRESS TITLE %OF NPWPTAX
OWNERSHIP I D #

NAME ADDRESS NPWPTAX PRECENTOF
I D # OWNERSHIP

I
I
I
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Attach schedule "A" form 3 for each entry In question #8

9 Name(s) of Chief Executive Officer

NAME ADDRESS NPWPTAX PERCENT OF
I D # OWNERSHIP

10 Name(s) of each manager, supervisor or director

NAME ADDRESS TITLE NPWPTAX
I D #

11 Name(s) of any other person(s) who IS In controlling Interest of the applicant either
directly or Indirectly

NAME ADDRESS STATUS OR NPWPTAX
TITLE I D #

Please set out as an annex hereto details of each person m questions #7, 9, 10, 11 showmg full
name, address, date of bIrth, natIOnality, NPWP Tax #, passport number, office held, and date of
appomtments and academIc/professIOnal qualification

12 Have you attached the Bappebtl required certified financial records? __

13 Have you attached an organization chart showing all officers, directors, staff and
their lines of reporting? _

14 Have you attached an outline business plan of the applicant including types of
customers With whom applicant purposes to do business (your business plan must
relate to the type of license applied for and In the case of pool operators must
Include a sample prospectus)? _

15 FOR FUTURES BROKERS ONLY
Have you attached a copy of your membership In a commodity futures exchange?
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16 FOR ALL APPLICANTS
Has the applicant or any of Its substantial shareholders or their related
companies

a Been licensed or registered to trade futures, options or leveraged foreign
exchange In Indonesia or elsewhere? _

b Been denied trading privileged, expelled disciplined or censored by any
Commodity or security exchange? _

c Been declared bankrupt or made an assignment for the benefit of creditors In
IndoneSia or elsewhere? _

d Been convicted of any offence of are there any proceedings now pending that
may lead to a conviction In IndoneSia or elsewhere? _

e Had Judgement In CIVil proceedings of fraud, misrepresentation, dishonesty, or
are there any proceedings now pending that may lead to a Judgement In

IndoneSia or elsewhere? _

f Been denied, refused, paid out on, or revoked on a fidelity or surety bond In
IndoneSia of elsewhere? _

g Are you Indebted to anyone due to any actiVities In the futures or secunty
Industry? _

For each "yes" answer please attach full explanation and circumstances

16 FOR POOL OPERATORS
Name of futures broker ~ _
(Attach copy of work contract agreement)

DECLARATION

1 (Statement of law and penalty)

2 We declare that all Information given In thiS application and any
attachments are true and correct

NAME OF APPLICANT _

BY NAME OF OFFICER/DIRECTOR _

SIGNATURE _

DATE _
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FORM 3- SCHEDULE "A"

1 Applicant name _

2 Name of entity listed In Item #8 of Form 3 or Item #4 of Schedule "A"

3 Name(s) of each natural person that IS 25% or more shareholder of Item #2

FULL ADDRESS TITLE PERCENT NPWP IS FORM 4
NAME OF TAX ATTACHE

OWNERSHIP I D # D

4 Name(s) of each limited company that IS 25% or more shareholder of Item #2

NAME ADDRESS NPWP PERCENT
TAX OF
I D # OWNERSHIP

If there IS no entry on Item #3 above, complete another schedule '~" on each entIty In Item #4

SIGNATURE _ DATE _

NAME TITLE _
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FORM 4

APPLICATION IS MADE IN ACCORDANCE WITH
LICENSE AS

(LAW) FOR A

o FUTURES BROKER'S REPRESENTATIVES' LICENSE
o FUTURES TRADING ADVISORS' REPRESENTATIVES LICENSE
o FUTURES POOL OPERATORS' REPRESENTATIONS LICENSE
o FUTURES TRADER

Applicant IS affiliated with Futures Broker, Futures Trading Advisor, or Futures Pool
Operator

NAME _

Please read questions carefully before completing application form Please answer
every question and mark "N A " If not applicable Should there be Insufficient space,
please attach separate sheets properly Identified, dated and certified by signature

Set out below the personal particulars of APPLICANT

1 NAME ~ _

2 RESIDENTIAL ADDRESS _

3 BUSINESS ADDRESS _

4 PRIVATE TELEPHONE # _

BUSINESS TELEPONE # ~ _

FAX # _

28

Have you been registered In any futures or secunty exchange or Industry?
_______ If yes, provide details

Have you been known by and used any other name(s)? If yes, give
name(s) _

TAX SUBJECT INDEX NUMBER (NPWP) _

NATIONALITY _

PLACE OF BIRTH _BIRTH DATE _

9
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10 Has the applicant

a Been licensed or registered to trade futures, option or leveraged foreign
exchange m Indonesia or elsewhere? _

b Been denied trading privileges, expelled, disciplined or censored by any
commodity or secunty exchange? _

c Been declared bankrupt or made an assignment for the benefit of creditors m
Indonesia or elsewhere? _

d Been convicted of any offense other than mmor traffic offenses or are there
any proceedings now pendmg that may lead to a conviction In Indonesia or
elsewhere? _

e Had Judgement m cIvil procedures of fraud, misrepresentation, dishonesty or
are there any proceedings now pendmg that may lead to a Judgement In
Indonesia or elsewhere?-----

f Been dented refused, paid out on or revoked on a fidelity or surety bond In
IndoneSia or elsewhere? _

g Do you now have any unsatisfied Judgements a lien agamst you? _

11 EMPLOYMENT HISTORY - PAST 10 YEARS

NAME & NATURE JOB JOB FROM TO REASON
ADDRESS OF TITLE DESCRIPTION FOR

BUSINESS LEAVING

RESIDENTIAL HISTORY - PAST 10 YEARS

I
I
I
I
I
I
I
I

12

FROM TO
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13 EDUCATIONAL HISTORY

FROM TO NAME & ADDRESS MAJOR CERTIFICATE
OF INSTITUTION STUDIES DEGREE

Attach copy of certificate or degree

14 TEST
Have you passed the Commodity Futures examination? _
(Attach copy of test results)

DECLARATION

Statement of law
I declare that all Information given In this application and any attachments are
true and correct

SIGNATURE OF APPLICANT _

DATE _

I certify that I have verified applicant's statements In questions 11, 12 & 13

SPONSOR'S SIGNATURE _

DATE _
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FINANCIAL REPORTING

Every FUTURES BROKER, COMMODITY POOL OPERATOR, TRADING ADVISOR
AND FLOOR BROKER must maintain and have available for Inspection certain records
that support and explain Its activities Such records must be maintained In an orderly
fashion at the entities registered office All books, records, etc must be kept for five
years and be readily accessible for the last two years

In the case of any entity handling or holding customer segregated funds, the records
and accounting functions for these segregated funds must be performed In an approved
format and In the Interest of efficiency and economy, It IS required that a approved
c1eanng house maintain a service bureau to do this record keeping

Any entity holding or handling customer segregated funds must complete at lease
monthly a statement of computation of minimum capital requirements Initially this
statement must be submitted to Bappebtl on this monthly basIs A statement of
segregated reqUirements and location of segregated funds Will be completed dally by
the appointed service bureau descnbed above This Will be done for each futures
broker Bappebtl Will reqUire other financial statements at Initial registration and on an
annual basIs

MINIMUM FINANCIAL REQUIREMENTS

Attached IS an ICEB companson of vanous countnes minimum requirements Absolute
numbers are not adequate due to the vanous financial sizes and activities of
companies These attached forms have been designed to reqUire varying paid In

capital depending on the nsk of the companies' activity The larger the base of
customers and accompanYing segregated funds would require larger capital Extensive
actIVIties In the cash and spot commodity markets also create additional nsk and again
would require addition or Increased capital The numbers supplied In thiS report
seemed somewhat the consensus of the ICEB staff but In no way are they ngld

FORMS ATTACHED

FORM FR1 - Statement of segregated reqUirements and location of segregated funds

FORM FR2 - Statement of financial condition - Balance Sheet

FORM FR3 - Statement of computation of minimum capital requirements
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FORM FR1

STATEMENT OF SEGREGATED REQUIREMENTS
AND LOCATION OF SEGREGATED FUNDS

COMPANY NAME _

LICENSE NO _

AS OF DATE _

SEGREGATION REQUIREMENTS AMOUNT

1 Net LedQer Balances In Customers' Accounts
2 Secuntles (at market)
3 Unrealized Profit (Loss) m Open Contracts

4 Net EqUity of Customers (Add lines 1, 2, &3)
5 Add Deficit Accounts
6 Amount required to be seQreQated (Add lines 4 & 5)

LOCATION OF SEGREGATED FUNDS

7 Segregated Cash on hand
8 Deposited In segregated bank accounts
9 Secuntles deposited by customers (at market)
10 Margin deposits with cleannq houses
11 Net eqUities with other brokers
12 Broker segregated Investments In secuntles (at market)

13 Total In segregation (add lines 7 through 12)

14 Excess (Deficiency) Funds m Segregation (Ime 13 mmus line 6)
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FORM FR2

STATEMENT OF FINANCIAL CONDITION
TO BE PREPARED BY FUTURE BROKER

COMPANY NAME _

LICENSE NO _

AS OF DATE _

ASSETS AMOUNT

I
I
I
I
I
I

CURRENT NOW TOTAL
CURRENT

1 Funds segregated from form FR1 - line 13
Do not duplicate line 1 assets below)

2 Cash In bank and on hand
3 Margin deposits at c1eannq house
4 Receivable for other brokers
5 Receivable from customers

(debit balances)
6 Secuntles
7 Inventones of physical commodities

A Hedged
B Unhedged

8 Unrealized gains on cash forward
Contracts

9 Secunty deposits with cleannq house
10 Exchange memberships
11 Investments In other limited companies
12 Plant, property, equipment (at net book

value)
13 Other assets (Itemize on attachments)

14 Total assets
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LIABILITIES AND OWNERSHIP FUNDS
15 Customers eqUities payable

From form FR1, line 4
Do not duplicate line 15 liabilities below)

16 Bank loans &overdrafts
17 Loans &advances from related companies
18 Payable to cleanng houses
19 Pavable to other brokers
20 Acounts payable

a Expenses
b Salanes
c Taxes
d Unrealized loss on cash

(Forward contracts)
e Other

21 Subordinated loan agreements
22 Total liabilities
23 Ownership funds

a Paid-In capital
b Share premium
c Capital reserve
d Unappropnated profit/accumulated loss

24 Total ownership fund

25 Total liabilities and ownership funds
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FORM FR3

STATEMENT OF COMPUTATION OF
MINIMUM CAPITAL REQUIREMENTS

COMPANY NAME _

LICENSE NO _

AS OF DATE _

NET CAPITAL
1 CURRENT ASSETS Form FR1, Line 14
2 TOTAL LIABILITIES Form FR1, Line 22
3 DEDUCTIONS FROM TOTAL L1ABILITES

SATISFACTORY SUBORDIANTED LOANS
ADJUSTED LIABILITIES

4 LINE 2 MINUS LINE 3
5 NET CAPITAL LINE 1 MINUS LINE 4

CHARGES AGAINST NET CAPITAL
A 10% OF STHE MARKET VALUE OF

HEDGED INVESTMENTS
B 25% OF THE MARKET VALUE OF

UNHEDGEDINVESTMENTS
C 10% OF THE MARKET VALUE OF

HEDGED OPEN CASH CONTRACTS
D 25% OF THE MARKET VALUE OF

UNHEDGED OPEN CASH CONTRACTS
E UNDERMARGINED

CUSTOMERS' ACCOUNT
11 DEFICIT ACCOUNTS

12 TOTAL CHARGES Add Lines 5 to 10

NET CAPITAL COMPUTATION
13 ADJUSTED NET CAPITAL Line 5 minus Line 12
14 NET CAPITAL REQUIRED

A AMOUNT REQUIRED TO BE
SEGREGATED (Form FR2, Line 6)
This amount IS sub ect to a 10% net ca ItaI factor

8 ENTER 10% OF LINE A
C ENTER THE GREATER OF LINE 148

OR U S $500,000
15 EXCESS NET CAPITAL Line 13 less Line 14C
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MARKET SURVEILLANCE PROGRAM

Bappebtl as an Independent agency will be responsible (among other tasks) to use a
market surveillance program to maintaIn

COMPETIVE MARKETS
ORDERLY TRADING

PUBLIC TRANSPARENT PRICES
EQUITABLE TREATMENT TO ALL PARTICIPANTS

The goals of market surveillance are to spot adverse situations In futures markets and
to pursue appropnate remedial actions In coordination With the futures exchange to
avoid disruptIon of the market To accomplish these obJective, a market surveIllance
program must determine when a trader's POSition In a futures market becomes so large
relative to other factors that It IS capable of causing pnces to no longer accurately reflect
legitimate supply and demand conditions A surveillance program needs to collect,
analyze and compare dally data concerning overall supply and demand conditions In
the cash market, both spot and forward, cash and futures pnces and pnce relationships,
and the sizes of hedgers and speculators POSItion In the futures markets The market
surveillance actiVitIes Involve monltonng large trader's POSItion, maintaining speculative
limits for coffee and CPO and analyZing physIcal supply-demand data

Futures contracts are traded for speCifiC delivery months established by the exchange
Bappebtl must concentrate ItS market surveillance analySIS on contracts that are
expiring because It IS dunng contract eXpirations when the market pnces are most
vulnerable to manipulation through abuse of the delivery process When pnce
movements, not supported by supply and demand conditions, occur dunng contact
expiration, the result may allow a trader to benefit from the SItuation at the expense of
other partiCipants The delivery mechanism IS Intended to lead to, and normally results
In convergence of cash and futures pnces at contract expiration However, If a trader
attains a market dominant POSition, he may be able to control the delivery process,
dictate the terms of liqUidating open trades and cause a dIvergence of futures and spot
cash pnces Bappebtl Will be alerted to pOSSible disruption through ItS day to day
analySIS of cash prices, flat and baSIS, cash POSitions, futures POSitions and supply
demand data Bappebtl's first line of surveillance defense In the futures contract Itself
Each proposed futures contract must be analyzed for ItS economIc purpose, terms and
conditIons, and public Interest concerns before It can be approved for trading

APPROPRIATE CONTRACT ECONOMIC TERMS AND CONDITIONS ARE THE
BEST PREVENTION AGAINST MARKET DISRUPTION

For all futures contracts the market surveillance staff Will mOnitor the dally actiVities of
large traders, key pnce relationships and relevant supply and demand factors as a
continuous review for potential market problems, AdditIonally surveIllance staff must
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prepare weekly surveillance summanes for each futures contract that IS approaching ItS
cntlcal expiration penod Any potential problems must be reviewed Immediacy by the
Bappebtl senior staff and chairman These reviews keep these IndiViduals abreast of
potential problems and significant market developments so they will be prepared to take
prompt legal action as required by law

The market surveillance staff Will routinely review the market to detect Situations that
forewarn Bappebtl of possible market problems These Situation are observed and If
necessary verbal contacts are made With the futures brokers or traders who are
significant participants In the market being examined These verbal contacts may be for
the purpose of asking questions, confirming reported market POSitions, alerting the
brokers or traders as to Bappebtl's concern for the Situation, or warning them to conduct
their trading responsibly The 'JawbOning" activity may be qUite effective In resolVing
many potential problems at an early stage

The exchange also must be required, as a provIsion for their licenSing to maintain an
effective market surveillance program Further they must be required by regulation to
serve as the first line of defense against market disruption

The market surveillance process IS not conducted exclUSively at Bappebtl If a problem
develops, It must be handled JOintly by Bappebtl and the affected exchange Relevant
surveillance Information IS exchanged and, when appropnate, corrective action s IS
coordinated Bappebtl should give the exchange the first opportunity to resolve the
problem Itself, either Informally or through emergency action If an exchange falls to
take actions the Bappebtl deems appropnate, Bappebtl has powers under which It can
order the exchange to take actions speCified by Bappebtl Most Issues Will be resolved
Without the need to use emergency powers

LARGE TRADER REPORTING SYSTEM

A main goal of market surveillance IS to detect an IndiVidual or group of traders that may
attempt to control or manipulate the futures market, and thereby cause pnces to
Inaccurately reflect supply and demand To accomplish thiS goal, a market surveillance
system must be able to track the relative cash and futures POSitions of Significant
traders and Identify when the POSition of one or more traders IS capable of creating pnce
distortions

The large trader reporting system may be the heart of Bappebtl's surveillance system,
as the staff Will use thiS to collect and analyze data on all large trader POSitions In all
commodities Each day the staff must examine computer listings of large trader
positions In actively traded markets, to Identify POSitions that could pose the threat of
manipulation Reportable posltlons-a dally report of POSitions above 25 contracts In
anyone month of any commodity-will be collected dally for futures brokers and
c1eanng house members Cleanng houses Will also be required to proVide dally
POSitions each cleanng member IS carrying In each futures contract In each commodity
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Since traders may carry futures positions through more than one futures broker and
since individuals sometimes control or have a financial Interest In more than one
account, Bappebtl must collect Information that enables ItS surveillance staff to
aggregate related accounts Futures brokers must file FORM 102, which Identifies each
new account with reportable positions for each future In addition, once his position
reaches a reportable level, the trader IS required to file a more detailed Identification
report a FORM 101, to further Identify accounts and reveal any relationship that may
eXist with other accounts or traders

Futures positions also must be analyzed In relation to the deliverable supply of
Individual commodities, to determine whether a position may have the potential to affect
pnces For coffee and CPO the exchange must supply data on deliverable Inventones
of particular commodities In approved warehouses, providing a preliminary
approximation of deliverable supply These data do not, however, reveal actual
ownership and availability of a particular commodity

Hedgers who have reported on their status on FORM 101 may exceed the speculative
limit controls However these hedgers Will be required to report their hedged futures
trades and actual cash Inventones and actual spot and forward cash contracts on a
weekly FORM 104 Thus, In order to beUer assess the deliverable supply, Bappebtl
may take action Including

• Surveying the ownership of the physical commodity, In coordination With the
exchange that must have dally records of deliverable supplies In approved delivery
warehouses

• Special calls on large traders to determine quantities owned
• Surveying major long and short POSition holders to evaluate their Intentions and

capabilities regarding dellvenes
• Interviewing With Industry participants (who mayor may not be participants In the

particular futures contract) to assess the availability of the physical commodity In
other sections of the cash markets

SPECULATIVE LIMIT CONTROLS

Another element of the market surveillance program IS the momtonng of compliance
With Bappebtl or exchange speculative limit rules These rules help prevent speculators
from accumulating concentrations of contracts of a size suffiCient to pOSSibly disrupt a
market To momtor these limits, the market surveillance staff must review dally all large
trader reports for potential Violations Although bona fide hedgers are exempt form
speculative limits Bappebtl Will require these hedgers to submit weekly reports of cash
POSitions A hedger IS allowed to exceed ItS cash POSitions but only by the speculative
limit amount
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FORM 100
STATEMENT OF REPORTING TRADER

Every person who holds a reportable position must file a Form 100 If after one year
from the filing date, you are stili In a reportable position, you must file a new Form 100
This form IS required by Bappebtl regulation

PART A

1 NAME OF REPORTING TRADER _

2 STREET ADDRESS _

3 CITY _

4 PRINCIPAL BUSINESS OF THE REPORTING TRADER _

5 IS THE REPORTING TRADER'S FUTURES TRADING ANY
OF THE FOLLOWING
o A COMMODITY POOL PROGRAM
o B SPECULATIVE
o C HEDGING (If hedging complete part B)
o D OTHER (specIfy)

6 IS THE REPORTING TRADER REGISTERED WITH BAPPEBTI AS
o A FUTURES BROKER
o B COMMODITY POOL
o C COMMODITY TRADING ADVISOR
o D FUTURES TRADER

7 GIVE THE NAMES AND LOCATION OF ALL FUTURES BROKERS THROUGH
WHICH THIS REPORTING TRADER NOW CARRIES ACCOUNTS
NAME _
ADDRESS _

8 DOES THE REPORTING TRADER HAVE ANY ACCOUNTS OR CONTROL
ANY OTHER FUTURES ACCOUNTS OR HAVE A FINANCIAL INTEREST IN
ANY OTHER FUTURES ACCOUNTS , IF YES, ATTACH SPECIFIC
INFORMATION

9 DOES THE REPORTING TRADER REPRESENT A FOREIGN GOVERNMENT
OR ACT AS THE AGENT OF A FOREIGN GOVERNMENT , IF YES,
ATTACH SPECIFIC INFORMATION

SIGNATURE DATE _
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FORM 100 - PART B

HEDGING OR COVERING RISK EXPOSURE

Futures or Cash CommodltY(les) Marketmg Occupations
Option Hedged Associated

Contract Used Or Risk Exposure Covered With Hedgmg Uses
a (1) Producer/Feeder of

livestock or poultry
CJ (2) Other Producer
CJ (3) Merchant or Dealer
CJ (4) Processor
CJ (5) End User/Consumer
a (6) Swaps or Denvatlves Dealer
CJ Other (specify)

a (1) Producer/Feeder of
livestock or poultry

CJ (2) Other Producer
CJ (3) Merchant or Dealer
a (4) Processor
a (5) End User/Consumer
D (6) Swaps or Denvatlves Dealer
a (7) Other (specify)

D (1) Producer/Feeder of
livestock or poultry

D (2) Other Producer
CJ (3) Merchant or Dealer
D (4) Processor
a (5) End User/Consumer
D (6) Swaps or Denvatlves Dealer
D (7) Other (specify)
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Form 101

This form IS to be prepared dally by a Futures Broker or ClOSing member who has
individual customers In a reporting position

DATE, _ BAPPEBTI CODE # _

COMMODITY
Customer Futures PosItion Notices EFP
Account # --...-------- ------------ ------------ -------------

Mo Yr Long Short Issued Stopped Buy Sell
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FORM 104
Weekly Statement of Cash Positions

In Commodities

DATE BAPPEBTI CODE # _

PART 1 Fixed-price cash positions

FUTURES CASH Short
MARKET COMMODITY Long Cash Cash

USED FOR HEDGED IN
HEDGING FUTURES

(1) Stocks (2) Purchase (3) Total (4) Sale
Owned Commitments Long Commitments

COFFEE
COFFEE COFFEE
(m tons) PRODUCTS

(In '000 bu
EqUlv)
OTHER
TOTAL
CRUDE

CRUDE PALM OIL
PALM OIL CRUDE
(m tons) PALM OIL

PRODUCTS
(In '000 bu
Equlv)
OTHER

TOTAL
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PART 11- Fixed-price cash positions for cross hedging

LONG CASH SHORT CASH
FUTURES CASH UNITS STOCKS PURCHASE SALE
MARKET COMMODITY (Specify OWNED COMMITMENTS COMMITMENT

USED (SPECIFY tons, (1) (2) S
FOR COMMODITY etw, Ibs, (3)

HEDGING OR PRODUCT) bu ,etc)
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CHAPTER THREE

Report on Proposed Bappebtl Rules
by

Frederic Spindel

Background and Scope

Contained In this chapter are an analysIs and recommendations regarding proposed
Government of IndoneSia (Gal) regulations for supervision and mOnltonng of
commodity futures trading One of the Team's legal specialists reviewed draft
regulations to be administered by Bappebtl, the Gal agency that IS to oversee such
trading The objective of this examination was to determine whether these regulations
were consistent with the Commodity Futures Trading Law, No 32 (1997) (the "Law"), as
well as with any draft exchange or c1eannghouse rules available, and to suggest
changes to remedy observed deficienCies In the regulatory scheme

Two sets of proposed regulations were reviewed The first was a Government
Regulation Regarding the Execution of Commodity Futures Trading This regulation
was designed for adoption by Gal's MInister of Industry & Trade under which Bappebtl
operates The second set was the rules to be promulgated by Bappebtl Itself Under the
IndoneSian system, mlnlstenal-Ievel regulations delineate the framework for
Implementing enacted legislation, rules prOViding further detailed reqUirements are then
approved by the responsible agency

The proposed Bappebtl Rules are discussed In this report An evaluation of the
proposed government regulation IS contained In a separate report, which speCifically
addresses that Regulation's proVISions The two sets of regulatory requirements should
be conSidered together to gain a proper perspective on the changes that the Project
Team recommends

Comments and Recommendations

Before proceeding With an analySIS of speCific proVISions, It IS Important to underscore
the context In which the proposed Bappebtl rules were developed The Rules consist of
an English-language draft that was crafted for ICEB In July 1996 by a U S law firm and
patterned In matenal respects on regulations of the US Commodity Futures Trading
Commission A draft of the proposed Law was then available for reference However,
the Rules were prepared Without the benefit of the Law as enacted, which was not put
Into effect until December 1997, or to the proposed Government Regulation, which was
Initially developed In early 1998

Also, an electroniC, screen-based, system for trading futures and options contracts has
been selected by the IndoneSian Futures Exchange ("IFE"), Instead of a conventional
trading floor where transactions are executed by the open-outcry method The Bappebtl
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Rules, however, do not take Into account the particular features offered by a
computerized system As a result, the regulatory requirements In these Rules are not
tailored to such a regime For this reason, reVISions to a number of the sections In the
Rules are necessary to harmonize them with the trading environment and the IFE rules
governing the operations of the electronic market

I Structural Defects

The proposed Rules are diVided Into nine chapters, which deal with various substantive
and procedural requirements, such as recordkeeplng, licensing and obligations of
market professionals While thiS approach IS generally satisfactory, the structure of
certain of the chapters IS believed to be unsuitable and should be replaced In addItion,
the Rules fall to deal With several major functional areas Within Bappebtl's regulatory
mandate These matters are addressed In thiS Part I InadequaCies In speCific sections
of the Rules are treated In Part II below

Chapter 7 - (Rules of PractICe) ThiS chapter creates a framework for conducting
adjudicatory-type proceedings whenever Bappebtl seeks to Impose sanctions for
Violations of law or where It IS conSidering a denial, suspension or revocation of a
license The provIsIons In thiS chapter contemplate the service of a complaint and
answer, hearings before an Independent hearing officer, the calling of witnesses With
right of cross examination, prohibItions on ex parte communications, the submiSSion of
bnefs, and other formal procedures traditionally associated With proceedings before
administrative agencIes In the U S ThiS form of deCISion-making IS not consistent With
the IndoneSIan model, and the Project Team believes that It would be Inappropnate and
Ineffective to supenmpose these kinds of procedures

Under the IndoneSian model, a person who IS subject to an agency examination for
pOSSible Violations or whose license application IS being reviewed IS afforded the
opportunrty to explain hiS POSition and offer pertinent Information to the examiners, and
then to progreSSively appear before higher levels of offiCials as the Inquiry continues A
more detailed diSCUSSion of thiS process IS prOVided In the Project Team's Report on
Enforcement

Recommendation In lieu of the provIsions In Chapter 7, the proposed enforcement
rules prepared by the Project Team, which are appended to the Report on Enforcement,
should be Incorporated These rules delineate the manner In which Bappebtl
examinations are to be conducted and Include references to a person's ability to submit
Information and explanation In OPPOSition to adverse action proposed to be taken by
Bappebtl To Insure that these procedures are applicable to licenSing, the enforcement
rules should be modified to expressly Indicate that they also encompass Situations
where Bappebtl staff IS evaluating whether to deny, suspend or revoke a license

Chapter 8 (Appeals from Exchange DISCiplinary and Membership Actions - ThiS chapter
contains procedures under which Bappebtl reviews disciplinary sanctions and adverse
membership actions taken by the IFE against members of the Exchange or applicants
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for membership Similar to the Rules of Practice In Chapter 7, these procedures
contemplate a formalized process denved from the U S model, with pleadings, motions,
eVidentiary record, legal bnefs, and orders The Project Team believes that these
provIsions will be difficult for Bappebtl to administer and are not mandated by the Law

Under Article 5, clause 0, of the Law, Bappeptl IS authonzed to "examine" any objection
submitted by a party to a deCISion of the Exchange or Cleanng House, and to determine
whether to certify or revoke It An examination IS understood as being an inquiry Into
the matter Involved with no particular format to be followed Thus, the Project Team IS
of the view that effective review of Exchange disciplinary and membership actions can
be achieved more Informally and In a manner In which IndoneSians are more
accustomed

ThiS would entail an obligation by the Exchange or Cleanng House ("SRO") to submit all
exchange disciplinary rulings to Bappebtl within a prescnbed penod after a final decIsion
IS rendered by the SRO A member aggneved by a deCISion would have the nght to
submit to Bappebtl wIthin a fixed penod thereafter a wntten petition challenging the
SRO's action and explaining the basIs for overturning It Bappebtl, though Its staff,
would then review the ruling and would have the discretion to ask the SRO and/or the
aggneved member or applicant to provide additional Information and to appear at a
conference to discuss the matter A staff report, With recommendations, would then be
presented to the Chairman who In turn could ask for further wntten statements or have
the parties appear pnor to determining to sustain, modify or set aSide the SRO action
Since It IS In the SRO's province to sanction ItS members for misconduct and to decide
the qualifications for membership, the rules should make clear that Bappebtl Will not
disturb the SRO deCISion unless senous substantive or procedural defiCiencies In the
ruling are uncovered by ItS examination

Recommendation The provIsions In Chapter 8 of the proposed Bappebtl Rules
should be recast to reflect the above-descnbed framework for Bappebtl's review of SRO
actions against members Set forth In Attachment A to thiS Report IS a revised version
of Chapter 8 of the Rules that Incorporates the restructunng that IS suggested by the
Project Team

Chapter 4 (Exchanges and Clearing Houses) - ThiS chapter IS limited to a group of
proVIsions that Impose duties of recordkeeplng, audit, financial responsibility and
reporting on the Exchange and Cleanng House Commentary on the adequacy of these
sections IS presented In Part II below However, the Project Team IS of the view that
thiS chapter needs to be expanded In two fundamental respects First, the concept of
self-regulation by an Exchange and Cleanng House of ItS members embraces a
responSibility of the SRO to enforce ItS rules and to have programs In place to assure
compliance by members The omiSSion of proVIsions dealing With these responSibilities
creates a regulatory gap In thiS regard, IndiVidual offiCials of the SRO as well as the
SRO Itself should be held accountable for failures to enforce regulatory standards
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Second, It IS Important to outline the mechanism for facIlitating Bappebtl's role In
determining whether a change to SRO rules, including the terms of futures and options
contracts to be traded on the Exchange, should be put Into effect Under Article 6,
clauses G and H, of the Law and Article 84 of the proposed Government Regulation,
that role entails review and approval of rule changes proposed by the SRO, or a
directive from Bappebtl that the SRO adopt or amend a rule See Articles 4 and 28 of
the proposed Government Regulation

Recommendation The scope of Chapter 4 should encompass the following additional
provIsions

• A section expressly mandating SRO enforcement of Its rules and making the
SRO and ItS officials subject to sanctions from Bappebtl for any willful or
negligent failure In such enforcement

• A section requiring an SRO to have and use due diligence to Implement an
affirmative program to assure member compliance with rules This program
would Include surveillance of market actiVity, examination of member records,
and Investigation of customer complaints and other pOSSible violations of law,
regulations and SRO rules

• A section proViding that any SRO application to Bappebtl requesting an
amendment to the SRO's rules should contain (I) the exact language of the
change, (II) an explanation of the reasons for and effect of the change, (III) and a
statement whether the change IS substantive, administrative or deals with an
emergency matter In the case where It IS consldenng whether to dIrect the
SRO to adopt a rule, Bappebtl shall notify the SRO of the text of and explanation
for the rule It would then afford the SRO 10 days to object before It would be
able to order adoption of the rule There would be an exception for an
emergency rule which IS one that Bappebtl could direct be Immediately put Into
effect In the latter situation, the section would prOVide that the SRO may
request Bappebtl to 11ft the emergency rule, but that It remains operative unless
Bappebtl suspends It

A section requiring that, If Bappebtl finds that a rule amendment submitted by an SRO
as an administratIve rule IS In fact a substantive rule, Bappebtl shall give notice to the
Exchange of that finding In that event, If notice IS given by Bappebtl within 10 days of
Its submISSion, the rule shall not become effectIve at the end of that penod, If Bappebtl
gives notice after the rule has already become effective, then such rule would be
suspended pending Bappebtl's further review of the rule

Chapter 10 (Arbitration) - Under Article 6 of the Law, Bappebtl IS charged With
establishing a dispute resolution faCIlity for claims arising from commodity trading
actiVities In turn, the Government Regulation In ArtIcle 112 contemplates a mediation or
consensus process to be then followed by arbitration The Project Team's Report on the
proposed Government Regulation suggests reVISions to Article 112 so that market
partiCIpants are legally bound to arbitrate claims by entenng Into pre-dispute arbitration
agreements Moreover, as discussed In the Project Team's Report on Arbitration,
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procedural rules to govern the arbitration process are needed to gUide persons desiring
to utilize the arbitration forum

Recommendation A new Chapter 10 should be added to the Bappebtl Rules to deal
With arbitration and should Incorporate the suggestions made In the Project Team's
Report on Arbitration In particular, this Chapter should provide that BANI be delegated
to conduct arbitrations between customers and market profeSSionals under BANI's
eXisting rules of procedure or, alternatively, that BANI's rules be used as the pattern for
a set of rules In Chapter 10 for conducting arbitrations under Bappebtl's supervision In
either case, Chapter 10 should contain provIsions suspending a market professional's
license or a trader's right to trade In the event an arbitral award IS not paid With respect
to appeals from member/member arbitrations decided under the auspices of the
Exchange, a procedure similar to that proposed for review of Exchange disciplinary
action In Chapter 8 should be considered

II Specific InadequaCies

Apart from the foregoing structural defiCiencies In the Rules, a number of proVIsions
were observed by the Project Team to be Incomplete or warranting modification to
enhance effectiveness The results of the Team's analySIS and the suggested changes
are presented below

Chapter 1 (Recordkeepmq)

Section 1 01 ThiS section mandates that books and records required to be kept under
the Law and Bappebtl Rules be maintained for five years and be readily accessible for
two years The records are to be open for inspection by Bappebtl representatives The
proVIsion leaves open whether other GOI agencies should also be accorded inspection
rights

It IS believed that, given the sensitive nature of trading Information, inspection powers
should not be available to other GOI agencies as a matter of course Rather,
Bappebtl's consent should be needed to enable another agency's personnel to Inspect
records

Another concern IS that there IS no reference In thiS section to records required to be
maintained pursuant to the proposed Government Regulation, even though that
Regulation contains a number of articles Imposing recordkeeplng obligations See, for
example, Articles 85-90

Recommendation

A Inspection authonty should be limited to Bappebtl representatives ThiS
section should proVide that other GOI agencies must obtain the Chairman of
Bappebtl's consent before accessing records
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B The section should be revised so that the records-retention policy IS
applicable to records required by the proposed Government Regulation

SectIon 1 02 This section IS designed to allow records to be stored on media such as
microfiche and optical disk It contemplates that handwntten records such as orders be
kept for two years In paper record form and that the problem of preserving the Integrity
of eXisting records be addressed

This provIsion needs to be developed In a number of respects First, the Rules should
make clear that optIcal disk storage Includes data and Information storage on both
computer diskette and CD ROM Second, since trading on the Exchange will be
through an electronic system and market professionals and participants will have
terminal access to such a system there should be an express recognition In the Rules
that computer-generated data and documents created through the system may be
retained In that format Third, to deal with the threats of unauthorized destruction or
alteration of Information, this section should make such conduct a violation and reqUire
that entities responsIble for maintaining records adopt adequate procedures for assunng
both the physical and electronic security of information that IS to be maintained

Among other things, the technology employed must be non-rewntable media and have
wnte-venfy capabilities In order to automatically venfy and correct defects In Information
entered Disks or CDs should be removable and serialized, and have non-erasable
time-date capability so that all Information on the disk IS recorded with a time and date
of entry Entities uSing optical storage should also be required to have available to
Bappebtl representatives conducting an Inspection of records the Information needed
for them to read, convert to hard copy and download such records

Recommendation Section 1 02 should be drafted to Incorporate the concepts referred
to above

SectIon 1 03 Under this section, Futures Brokers are compelled to keep compete and
systematic records of their business transactions ThIs proVIsions appears to be the
same substantively as Article 90(1) of the proposed Government Regulation, which
applies to Futures Traders as well as Futures Brokers

Recommendation To prevent confUSion over the governing standard, this section
should either be eliminated or at least Indicate that It represents a refinement of the
mandates In Article 90(1)

SectIon 1 05 This section provides that a wntten record be made for each order for an
account and time stamped to Within the nearest minute It appears to be sImilar to
Article 91 of the proposed Government Regulation that reqUires that an order card be
prepared and pnnted out As was noted In commenting on Article 91, In an electronic
trading enVironment, a representative WIthout uSing a handwntten order ticket may take
a customer order This can be accomplished by directly entenng the order information
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Into a desktop terminal, which will automatically record to the second the time at which
the order IS entered

Section 1 05 does not currently allow for this method of accepting orders The provIsion
also does not recognize that, under Article 52(1) the Law, orders may be accepted from
customers only If they are In writing Nor does It take Into account that the proposed
Government Regulation In Article 106 appears to allow satisfaction of thiS Written order
requirement where the Futures Broker records the telephone conversation though which
an order IS placed

Recommendation

A Section 1 05 should expressly allow terminal order entry In lieu of a tlme
stamped handWritten order

B A reqUirement should be added that any Written orders transmitted to a
Futures Broker by a customer be time-stamped Within one minute of ItS
receipt and that In the case of a telephone-recorded order the recording
system should have the capability of Identifying the time of the call

SectIOns 1 06 & 1 11 These prOVIsions require a Futures Broker to maintain floor
orders and trading cards With respect to orders placed for execution on the floor of an
exchange Since IFE will have no trading floor and all orders on the Exchange will be
executed electronically, there will be no need for floor orders or trading cards In the
case of futures traded on a foreign exchange, the Futures Broker will not have access to
such trading records

Recommendation Sections 1 06 and 1 11 should be deleted from the Rules

SectIon 1 07 Under thiS section, a Futures Broker must prOVide a Written confirmation
to a customer no later than the next trading day There seems to be a discrepancy
between thiS standard and the duties Imposed on Brokers In the proposed Government
Regulation On the one hand, Article 92(2) requires confirmation of a customer's
POSition arising from a transaction by midday of the day after execution of the trade On
the other hand, Article 106(3) states that a Broker must deliver a transaction report to a
customer who placed an order Within 2 working days With a computerized trading
system, reports of execution are communicated Instantaneously to the terminal of the
Futures Broker plaCing the order, usually With the capability of printing out a
confirmation form shOWing price and other details of the trade for transmission to the
customer Accordingly, Written confirmations for IFE trades can eaSily be sent out to
customers on the very day of execution and certainly by midday of the next trading day

Recommendation ThiS section should be reVised so that wntten confirmations of IFE
trades are sent out to customers by midday the follOWing day In conformity With Article
92(2) Futures Brokers should also be reqUired to proVide make reasonable efforts to
proVide verbal confirmation promptly after receipt of notification of execution but In no
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event on the same day of the trade Foreign futures transactions should be confirmed
no later than the followmg day

SectIon 1 08 This section provides for the furnishing of monthly statements to
customers and prescnbes the content of those statements Although Article 92(3) of the
proposed Government Regulation would appear to permit quarterly statements In

certain cases, the monthly obligation eXists even where there IS no activity In the
account

Recommendation This section should be amended to enable a Futures Broker to
furnish a quarterly statement If there IS no trading or other activity, such as cash
deposits or withdrawals, dunng the quarter

Chapter 2 (Licensmg)

SectIon 201 Pursuant to this section, applications for business licenses are to be
made on a "Form1" to be filed With Bappebtl together With a prescnbed filing fee The
proVIsion states that It IS for licenSing of Futures Brokers, Pool Operators and Trading
Advisors, but omits the category of Futures Trader

Recommendation Section 2 01 should cover the application for licenSing as a Futures
Trader and the Instructions to Form 1 should be tailored to elicit relevant Information
needed by Bappebtl to determine whether this license should be granted to an
applicant In view of the fluctuation of the rupiah, the section should be reVised so that
the application fee can be set In accordance With a schedule established from time to
time by the Chairman of Bappebtl

SectIon 2 02 Under this section, a Futures Broker application IS to be accompanied by
an audited financial statement not more than a year from the date of the application
date and an unaudited statement for an Intenm penod preceding the application date
The flnanclals must show compliance With net capital standards This approach IS not
consistent With Article 39(1 )(d) of the proposed Government Regulation that requires an
application to be accompanied by an audited balance sheet prepared no earlier than
one month before the application IS submitted

Recommendation This section should be conformed to the Government Regulation
With respect to the financial statement called for Further, In conjunction With submission
of the financial statement, this section should direct the applicant fill out a schedule
reflecting the computation of adjusted net capital, showing non-allowed assets and the
haircuts taken, In accord With Bappebtl's net capital requirements

SectIon 2 04 Section 2 04 contemplates that, once a license IS granted to conduct
bUSiness as a market profeSSional, the licensee continues to be licensed In that capacity
absent revocation or Withdrawal While a continuous licenSing regime of this type IS
particularly valuable when dealing With a large number of licensees, Article 83(2) of the
proposed Government Regulation has opted for the renewal of licenses every two

51



years Given the relatIvely small number of licenses that are expected to be Involved,
thIs approach appears administratIvely feasible and will probably be beneficial In that
Bappebtl will be compelled to review a licensee's qualifications at the time of renewal

Recommendation This section should be revised to conform to the two~year renewal
reqUirement In the proposed Government RegUlation

SectIOn 206 ThiS section prohibits any Futures Broker, Pool Operator and Trading
AdVisor from emplOying an unlicensed "ASSOCiated Person" or "Pnnclpal" Although thiS
proVIsIon IS cntlcal as It Imposes a responsibility on futures bUSinesses to retain only
those IndiViduals who Bappebtl has found qualified, the quoted terms are not defined In
the Law or mlnlstenal regulatIon Both the Law and the proposed Government
Regulation use the term "Representative" to refer to an individual associated With a
Futures Broker, Pool Operator or Trading AdVisor In connectIon With Article 56 of the
proposed Government RegulatIon, the Project Team has recommended that the
concept of "RepresentatIve" be defined to encompass all IndiViduals associated With a
firm other than those acting In a c1encal or administrative capacity Under that
definitIOn, pnnclpals, who are persons deemed to control or supervise personnel at a
firm, would be subject to licenSing

Recommendation References to ASSOCiated Persons and Pnnclpals should be
deleted from thiS section and replaced by the term "Representative" Since these same
terms are used In the remaining sections In Chapter 2 and In a number of section In

Chapter 3, a Substitution of terms should be likeWise be made In these sections as well

Chapter 3 (Futures Brokers)

SectIon 3 01 ThiS section allows a Futures Broker to cross orders It has In hand from
different customers at the market pnce where the orders could not been filled
competitively on the market If the transaction IS subsequently recorded and reported to
the Exchange Article 57(2)(b) of the Law, however, appears to forbid such a practice
Moreover, It IS the Project Team's conViction that cross trades should not be permitted
In an electroniC trading environment All orders Without exception should be entered
Into the system Since they Will be logged sequentially accordIng to time and pnce,
orders Will be fully transparent and those capable of execution Will be automatically
executed

Recommendation An amendment should be made to thiS section prohibiting cross
trades

SectIon 304 Under thiS section, pnor to opening an account, a Futures Broker must
deliver a Risk Disclosure Statement ("RDS") to the customer and obtain from the
customer a Signed and dated acknowledgement that the customer has received and
understood the document The content of the RDS IS set out In AppendiX A to the
Rules, and IS a form that deals With futures and options trading InvolVing both domestic
and foreign transactions
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Since Article 104 of the proposed Government Regulation already reqUires delivery and
acknowledgement of an RDS, this section IS redundant except Insofar as It prescnbes
the content of the RDS to be delivered Also, It IS believed that the RDS form IS unduly
complicated by references to foreign markets and "off exchange" trading Under the
Law and proposed Government Regulation, no domestic futures and options trading
can occur except on the IFE In addition, foreign futures and options transactions are
restricted only to foreign exchanges designated by Bappebtl and may be offered only
through Futures Brokers approved by the Chairman Thus, an explanation of these
other markets to customers Interested In trading on the IFE appears Irrelevant and
distracts from an understanding of the nsks the customer Will encounter Paragraph 2
of the RDS also leaves the Impression that stop loss or stop limit orders may be
available for trading on the Exchange ThiS IS Incorrect The electroniC trading system
to be employed by IFE permits only limit, 'fill or kill' or orders accepting a bid or offer In
the system to be entered See IFE Rule 510

Recommendation

A Language duplicative of Article 104 should be deleted
B ConSideration should be given to eliminating paragraphs 8, 9 and 12 from the

RDS, which deal With foreign and off-exchange markets Instead, the RDS
should focus speCifically on the nsks of trading on the electroniC market
proVided by IFE A separate disclosure document geared to foreign trading
could be proVided only to those customers who seek to trade on exchanges
outSide IndoneSia through Futures Brokers approved by Bappebtl to handle
such business

C Paragraph 3 of the RDS, addreSSing options nsks, should add a pOInt that,
under Article 14(3) of the Law, a person who wntes or grants options must
secure a permit from Bappebtl to do so Moreover, In place of the diSCUSSion
of partial payments of option premiums, a statement should be Included
indicating exactly how premiums are to be paid With respect to options to be
traded on IFE

D Paragraph 2 of the RDS should be reVised to state that stop loss and stop
limit orders are unavailable for trading on IFE

Section 3 06 ThiS section obligates a Futures Broker to collect margin on a gross baSIS
for an omnibus account It carnes for another Futures Broker or a foreign broker While
thiS IS unobjectionable With regard to a foreign broker seeking to do bUSiness on the
IFE, Section 3 06 IS not consistent With Article 103(1) of the proposed Government
Regulation, which proscnbes one Futures Broker from haVing an account With another
Futures broker A pnnclpal purpose for haVing omnibus accounts IS to enable a so
called IntrodUCing broker ("IB), who does not handle customer funds but only soliCits
and accepts orders, to have an arrangement With a member firm, which holds funds of
the IB's customers and enters their orders for execution Since under the Lawall
Futures Brokers In IndoneSia must be members of the IFE, IntrodUCing brokers are
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presumably not authonzed to operate and there appears no need at this early stage of
the market's development to create a community of IBs to foster competition

Another concern IS that neither Section 3 06 nor any other section In Chapter 3
addresses the amount of margin that IS to be maintained for accounts and how It IS set
Article 51 of the Law and Article 105 of the proposed Government Regulation only go so
far as to obligate the Futures Broker to collect margin from customers on trades and to
forbid a Futures Broker from accepting an order without adequate margin

Recommendation

A Section 3 06 should be revised to conform to Article 103 of the proposed
Government Regulation

B There should be added to this section a paragraph proViding that the
Chairman of Bappebtl shall Issue a schedule from time to time setting
minimum Initial, maintenance I e vanatlon) and spread margins for futures
contracts traded on the IFE after consultation with the directors of the IFE It
should be made clear that the IFE and each Futures Broker are free to
Impose higher margins for all accounts carned or for certain accounts If such
levels are believed appropnate by the Exchange or the Broker for ItS financial
Integnty

SectIons 3 07 & 3 10 Pursuant to these sections, a Futures Broker and ItS affiliates are
prohibited from trading ahead of a customer's order Under thiS standard, a customer
order that IS executable at or near the market pnce must be entered before a Similar
order for a propnetary or affiliated account Representatives of Futures Brokers may
not open accounts at other Futures Brokers to evade thiS requirement Moreover, an
affiliated person of a Futures Broker cannot maintain an account at another Futures
Broker unless the Broker with which he IS affiliated consents and receives the affiliate's
account statements on a regular basIs from the Broker carrying the account

These limitations are sound deterrents against overreaching of customers However,
there IS a lack of clanty and consistency In the manner of their operation One problem
IS that the sections utilize the concept of "Affiliated Person" Without Indicating the
meaning of that term Thus, It IS unclear exactly which persons are subject to the rules
Also, under Article 103(2) of the proposed Government Regulation, employees of a
Futures Broker and their spouses may not have accounts to trade futures other than
With the emplOying Broker No accommodation appears to have been made In the
Bappebtl Rules for thiS absolute bar

Recommendation

A Sections 3 07 and 3 10 should be revised to Include a definition of "Affiliated
Person" It IS suggested that an Affiliated Person be descnbed as a party who
has an affiliation of the kind that IS defined In Article 1, clause 9, of the Law
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B Section 3 10 should be revised to provide that Affiliated Persons who are
Representatives or the spouses of Representatives of a Futures Broker are
prohibited from maintaining accounts at another firm

SectIOn 3 14 Pursuant to Article 100 of the proposed Government Regulation, a
Futures Broker IS required to maintain adjusted net capital In an amount stipulated by
Bappebtl's Chairman To Implement this reqUirement, a definition of net capital for this
purpose must be provided In addition, gUidelines need to be developed which Identify
the assets and liabilities of the Futures Broker that are to be Included In and excluded
from the calculation of adjusted net capital and the adjustments to the values of
particular assets and liabilities that are to be considered Accepted International
practice IS to express adjusted net capital In terms of the greater of a fixed monetary
amount or a percentage of customer-segregated funds with net capital meaning current
assets less liabilities Restnctlons are customanly Imposed on withdrawals of equity
contnbutlons and repayment of subordinated loans that capitalize the Futures Broker

Recommendation A new Section 3 14 should be added to the Bappebtl Rules to
address net capital reqUirements For the basIc standard, Rule 602 of the IFE's Rules
can be used as a satisfactory model The new provISion should Indicate that the
requirement IS a minimum and that the Exchange and the Cleanng House are
authonzed to set higher standards for their members If deemed appropnate With
regard to the methodology of the calculation, the Project Team believes that that
Section 3 14 should be patterned In a number of respect after Rule 1 17 of the U S
Commodity Futures Trading Commission Although complex and containing a number
of references that are Inapposite to the IndoneSian context, many of the provIsions
dealing with allowable assets, excludable liabilities, discounts on valuations and
restnctlons on capital withdrawals are pertinent and can be readily extracted for use In
the Bappebtl Rules It IS suggested that Bappebtl officials confer with the Project
Team's legal consultants on the formulation of an acceptable rule

Section 3 15 Bappebtl IS authonzed by Article 6, clause M, of the Law to compel
market profeSSionals to correct or cease dlstnbutlng misleading advertising In order to
enable Bappebtl to exercise ItS oversight of advertising activities, market profeSSionals
should be proscnbed from disseminating marketing letters and other advertising that IS
untrue or misleading At the same time, Bappebtl should be In a POSItion to examine
advertising matenals pnor to their use so It can prevent Incorrect Information from
reaching members of the public

Recommendation A new Section 3 15 should be added to Chapter 3 to provide the
follOWing

A Prohibit a Futures Broker from dlstnbutlng Inaccurate advertising matenals
Representations of individual examples of trading success or assurances of
profit would be deemed false advertising

B ReqUire the Futures Broker to submit for review by Bappebtl at least 10 days
pnor to use copies of any advertising matenals
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C Require the Futures Broker to correct any advertlsmg as directed by Bappebtl
or to refrain from Its dissemination

o Similar sections should be Incorporated Into Chapter 5 dealing with Pool
Operators and Trading Advisors

Chapter 4 (Exchanges and Clearing Houses)

SectIOn 4 01 This section requires that the Exchange and Cleanng House keep
records of trades containing specified mformatlon about the transaction Included IS the
Identity of the buymg or seiling floor broker SInce there are no floor brokers associated
with an electronic exchange, this reference IS unnecessary Moreover, It appears that
Article 86 of the proposed Government Regulation contains a similar trade-recording
obligation except that Section 4 01 also requires recording of mformatlon on
transactions m the underlymg commodity as well, such as In the case of a delivery

RecommendatIon ConSideration should be given to ellmlnatmg Section 401 as
duplicative If Article 86 can be modified to mclude a reference to trade records for
transactions In underlying commodities Alternatively, Section 401 should be
harmonized With Article 86 by use of similar termmology and the reference to floor
brokers should be deleted

SectIons 4 01 & 4 03 Under these two sections the Exchange IS to maintain a pnce/
change register and have procedures to record the time each of the steps Involved m
the execution of a transaction on the Exchange occurs Smce IFE Will be employmg an
electronic system, the capability eXists for a complete audit trail of a transaction to be
created Thus, any rule dealing With this matter should reqUire the Exchange to
generate and mamtaln records Identlfymg the exact time orders are entered, executed
or cancelled m the system Members uSing handwntten office order tickets to take a
customer order that IS to be logged Into the trading terminal should be required by
Exchange rule to time-stamp the order wlthm one minute of ItS receipt Finally, the
system should enable the Exchange to generate a detailed "pnce/trade" register as
opposed to only a "pnce/change" register The former offers substantially more
mformatlon on the sequence and profile of trades occurring on the Exchange dunng the
trading day

Recommendation Sections 401 and 403 should be modified as discussed above to
Impose reqUirements on the Exchanger that are consonant With the computenzed
configuration of the tradmg system

SectIOn 4 05 In thiS section, the Exchange IS directed to set speculative POSition limits
for contracts traded on the IFE and levels at which traders are to report their POSitions In
the market While thiS IS unobJectionable, the section as drafted does not recognize
that, pursuant to Article 58 of the Law, the limits on the number of contracts a speculator
may hold IS to be fixed by Bappebtl LikeWise, Bappebtl IS the body that establishes
reportmg levels for traders, although the reports are channeled through the Exchange
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See Article 59 A further concern IS that there IS no explanation In the Rules of what
constitutes a speculative as compared to a hedging position

Recommendation

A Section 4 05 should be amended to expressly state that the Chairman of
Bappebtl shall from time to time set speculative POSition and large trader
reportmg limits for contracts and that these limits Will become effective on a
specified date follOWing notice to the Exchange and offiCial public
announcement

B The section should also Indicate that any speculative limits that the Exchange
establishes m ItS rules Will at a minimum be that prescnbed by Bappebtl's
Chairman Similarly, any Exchange rule dealing With large trader reportmg
would need to set the level at which such reporting IS tnggered at no higher
than that fixed by Bappebtl

C There should be mcorporated a defmltlon of bona fide hedging for the
purpose of distingUishing such trading activity from speculative transactions
subject to the POSition and reporting limits of thiS rule It IS suggested that the
definition of bona fide hedging In the IFE Rules IS satisfactory for thiS purpose
and should be placed Into Section 4 05 A caveat should be added to the
effect that, although a POSition may fit thiS definition, It Will stili be categonzed
as a speculative POSition unless the trader notifies the Exchange that It IS a
hedger In accordance With IFE Rule 625

SectIon 406 ThiS section mandates the Exchange to adopt rules for minimum finanCial
and reporting requirement of members Here again, there IS a need to make clear that
any rules that the Exchange chooses to adopt must set a standard that IS no less
stnngent than a particular requirement Imposed by Bappebtl directly on a market
profeSSional or participant

Recommendation ThiS section should be amended to prOVide that any standards that
have been adopted by Bappebtl are the minimum that can be prescnbed by Exchange
rules In thiS area In particular a reference should be made to the minimum adjusted net
capital for Futures Brokers In new Section 3 14

Chapter 5 (Pool Operators and Tradmg AdVIsors)

SectIons 5 01 & 502 These sections deal With recordkeeplng reqUirements for trading
adVisors and pool operators It appears that the records to be kept under these
proVISions are essentially the same as those called for under Articles 95(1), 96 and 97
of the proposed Government Regulation

Recommendation To aVOid the POSSibility of misapprehension as to which set of rules
are controlling, Sections 5 01 and 5 02 should be removed or alternatively, the Cited
Articles should be recast to delete Itemization to particular records and refer to the
Bappebtl Rules as delineating the records to be maintained
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SectIon 5 03 This sections details the frequency and content of financial and other
reports to be provided by a Pool Operator to pool participants It Implements the
provIsions of Articles 95(2) and 95(3) of the proposed Government Regulation and
offers a comprehensive mechanism for dissemination of Information regarding the
ongoing operations and performance of the futures pool Subsection (e), however,
leaves open the time period to be covered by the reports by suggesting that, depending
on the size of the pool, the Pool Operator would report to chents either monthly or
quarterly This size distinction IS not recognized In the proposed Government
Regulation In that Article 95(2) states that financial reports must be submitted to clients
within 30 days after the end of each month

It IS the Project Team's opinion that monthly reporting, even for those pools with a
modest amount of assets, Will serve to deter potential abuses that would seriously
undermine the Integrity of the market at the Initial stages of ItS development Bappebtl
should be able to police these reports effectively since It IS unlikely that many pools Will
be established at least at the outset

Recommendation Subsection (e) of thiS section should be revised to require that the
profit and loss statement and change of net asset report called for by Section 5 03 be
provided to clients for each monthly period

SectIon 5 04 Under Article 110 of the proposed Government Regulation, It IS a
violation for a Pool Operator to soliCit and accept funds for a pool unless the Pool
Operator provides to the prospective clients pertinent Information about the experience
and qualifications of the Pool Operator, the planned operations of the pool, and the risks
assocIated with futures trading Bappebtl IS conferred with the authority to prescnbe the
form and content of the disclosure documents to be employed In turn, Section 504
operates to Implement Article 110 by outlining the Information to be contained In a
prospectus that IS to be delivered to clients prior to receipt by the Pool Operator of funds
for the pool

For the most part the deSCription of the disclosures that are to be made In the
prospectus are acceptable However certain omissions of Information as well as one
Inconsistency were Identified With respect to the amending of the prospectus to keep It
current, subsection (r) states that a Pool Operator may not use a disclosure document
to soliCit clients that IS dated more than 9 months pnor to ItS use ThiS IS contrary to
Article 110(2), which proVides that a disclosure document IS effective for a period of 6
months and must then be updated

With regard to omitted Information, although It IS mentioned that a statement of nsks
should be Included In the prospectus (see subsection (e)) there IS no articulation of the
types of nsks that should be presented The Project Team believes that, In addition to
the Inherent nsks In commodity trading that are reflected In the RDS that IS proVided to
customers of Futures Brokers, the speCial risks Involved In an Investment In a pool
should be presented For example, It should be explained that large net trading losses
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would likely have a major negative Impact on the net asset value of the pool and a
participant's Interest Also proper for disclosure If that fact that, because of restnctlons
on redemption, a pool participant may be unable to withdraw from the pool to avoid
mcurnng such losses Furthermore, there IS the nsk that, due to the fees and expenses
charged to the pool, a significant profit would need to be generated before the pool
could break even and provide a return of Initial Investment

Another area of deficiency IS the absence of Information on the business backgrounds
of the pnnclpals of the Pool Operator and any Trading AdVisor associated With
managing the pool Investments There IS also no summary of the contract governing
the relationship With the custodian bank that IS to hold the pool's funds or of the Futures
Broker that IS carrymg the contracts acqUired for the pool In thiS regard, Articles 63 and
64 of the proposed Government Regulation require the contract With the custodian bank
to be approved by Bappebtl and to set forth the arrangements governing the nghts of
pool participants, fees and expenses, trading policy, redemption of mterests, settlement
of disputes and conditions for termination of the pool

Other Important Information for consideration by a prospective client IS the eXistence of
pending litigation against the Pool Operator or other person associated With the pool
and of the effect of taxation laws on dlstnbutlon of pool profits Section 5 04 does not
provide for disclosures on these subjects

Recommendation

A Section 504 should be revised by modifying subsection (r) so that a Pool
Operator prospectus must be updated Within 6 months of ItS Issuance,

B Additional disclosures as discussed above should be Itemized In thiS section
for InclUSion In the prospectus

Section 5 05 A Trading AdVisor IS prohibited under thiS section from accepting funds or
property from a client for the purpose of purchaSing and margining futures contracts
(unless It IS also a Futures Broker) ThiS language IS Virtually Identical to Article 109(1),
which prohibits a Trading AdVisor from collecting margin for a client's futures
transactions And Article 53(3) of the Law forbids acceptance of momes and commercial
paper from a client However, there IS an exception In the Law for payments made to a
Trading AdVisor for rendenng adVISOry services to the client Although thiS exception IS
ImpliCit In Section 5 05 In that It enJoins a Trading AdVisor's receipt of funds only to
purchase or margin a futures contract and not for compensation, there eXists some lack
of certamty m the operation of the section

Recommendation Section 5 05 IS redundant ConSideration should be given to
eliminating It from the Rules If It IS retained, a clause should be added to allow Trading
AdVisors to accept client funds and property as compensation for services

Section 5 06 ThiS section descnbes the Information that IS to be contained In a
disclosure document that a Trading AdVisor must deliver to a prospective chent In
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advance of entenng Into an agreement for advIsory services It operates to Implement
Article 109(2) of the proposed Government Regulation That article requires that, In
connection with the solicitation by a Trading Advisor, a prospective client IS to receive
information about the Trading AdVisor's expenence and qualifications and the nsks
Involved In futures trading

ThiS section IS sufficiently comprehensive to permit a prospective client to evaluate
whether to enter Into an agreement with a Trading AdVisor Nevertheless, as was the
case with the prospectus for the Pool Operator, It would be of benefit If the disclosure
document afforded notification of nsks specifically anslng from the adVISOry relationship
Among other things, there should be a warning that fees charged for managing or
adVISing on an account could be substantial so that significant profits would need to be
generated to avoid depletion of the assets In the account The disclosure document
should also contain language Informing the prospective client that a Trading AdVisor IS
forbidden from accepting funds from a client to trade futures contracts but that all funds
should be placed directly With a Futures Broker

The business background of the Trading AdVISOry and whether he IS subject to pending
litigation are matenal matters that should be Included Moreover, since under Article
109(5) of the Government Regulation, a Trading AdVisor IS not permitted to have
discretionary authonty over a client's account Without the approval of Bappebtl, the
disclosure document should be reqUired to state whether the Trading AdVisor has been
granted such approval and under what conditions

With respect to disclosures regarding the Trading AdVisor's past performance, a notice
should be Incorporated adVISing the prospective chent that past performance IS not
necessanly indicative of future results and whether the Trading AdVisor has previously
directed trading In an account

Recommendation The additional Items of Information discussed above should be
Identified In Section 506 for Inclusion In the Trading AdVisor disclosure document

Chapter 6 (SegregatIOn)

SectIOn 601 ThiS section provides that "Customer Funds" are to be segregated and
separately accounted for The quoted term, which IS also used In succeeding sections
of thiS Chapter, IS not defined To achieve the goal that commingling With the assets of
a Futures Broker or Pool Operator does not occur, the concept of Customer Funds"
must cover not only mOnies but also secuntles and other property deposited by the
customer or purchased With the customer's cash

Recommendation The term "Customer Funds" should be defined to consist of cash,
secuntles and other property held for a customer account

Chapter 9 (BankruptcY)
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This chapter and related appendices annexed to It outline extensive procedures for the
conduct of business of an Insolvent Futures Broker and the safeguarding, classification
and dlstnbutlOn In kind and by way of liqUidation of property held by such entity These
procedures are designed to operate within the framework of a general bankruptcy law of
the type that eXists In the U S In the second quarter of 1998, an Intenm bankruptcy law
was enacted In IndoneSia A analysIs of that law and a companson between ItS
provIsions and Chapter 9 to determine whether the two schemes can be Integrated with
each other IS beyond the scope of the Project Team's assignment Specialized
consulting expertise IS required to evaluated what changes may be needed to
harmonize the procedures In Chapter 9 with the IndoneSian bankruptcy regime that IS
now In effect

Recommendation Bappebtl offiCials should undertake an evaluation of the
procedures In Chapter 9 In the context of the IndoneSian bankruptcy law with the
assistance of a qualified expert In the area
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CHAPTER FOUR

Enforcement and Cnmlnallnvestlgatlon
by

Thomas Goodbody

Enforcement

In 1997, Indonesia created the Commodity Futures Trading Law, Law No 32 The Law
IS to be administered by a new agency, to be known as Bappebtl, within the
Government of Indonesia's MInistry of Industry & Trade As part of an overall regulatory
scheme, the Law confers broad cIvil and cnmlnal enforcement authonty on Bappebtl
This chapter accordingly covers enforcement matters and heanng procedures It
reflects a thorough review of the 1997 law, vanous draft regulations under that
legislation, and the draft rules of the Indonesian Futures Exchange (IFE) Also
contained are draft regulations and analysIs of cnmlnal Investigative powers

A Exammatlons Draft Regulations

Chapters IX and X of the Law set out Bappebtl's law enforcement duties and powers
The Law enVISions an administrative law enforcement program Articles 66 - 67 of
Chapter IX of the Law authorize Bappebtl to conduct administrative investigations
("eXaminations"), Implemented through a Government Regulation Under Article 69,
Bappebtl IS empowered to Impose an array of administrative remedies against persons
or organizations licensed by It which Violate the Law or any Implementing regulations

The draft regulations accompanYing this chapter are Intended to allow Bappebtl to
conduct broad-ranging examinations while protecting the nghts of the examinations'
subjects and the Integnty of the process Itself The draft IS the result of extensive
consultation With ICEB staff, and reflects their concern that the agency's examination
powers be clear, fleXible, and be administered fairly, while minimizing the opportunities
for corruption or manipulation of the process The draft also draws and expands on
regulations developed by the BAPEPAM (the Indonesian SEC)

A major challenge faCing Bappebtl IS the creation of an enforcement process that IS, and
appears to be, fair The Law, to an American lawyer, conspicuously lacks "due process"
protections, there IS Simply no hearing mechamsm for enforcement matters In the Law
Yet Virtually every person interviewed -- In and out of government -- stressed the
Importance of being "fair" In enforcement matters For thiS reason, a mechanism that
enables the subjects of enforcement actiVities to have a chance to defend themselves
meaningfully IS Critical, particularly given the perception of many IndoneSians that the
government has hlstoncally been arbitrary and has favored the wealthy and well
connected The draft regulations attempt to address thiS concern, both In the Initial
Informatlon-gathenng ("examination") stage, and In the deCISion-making stages that
follow

62



I
I
I
I
I

Any enforcement program must have the authonty on Its own to conduct Initial, Informal
inquiries Into possible Violations of the Law or Implementing regulations, and for that
reason the draft regulations allow the Bureau of Enforcement to conduct "Informal
inqUiries" Without the pnor approval of the Chairman The regulations contemplate that
Bappebtl's enforcement activities will be conducted under the general supervision of the
Bureau, but that the Bureau may use other agency staff when necessary

Even If Bappebtl the Enforcement Bureau believes there IS suffiCient reason to Invoke
the agency's examination powers, the regulations reqUire the approval of the Chairman
to Initiate an examination under Article 66 Article 66 confers substantial authonty on
Bappebtl, and the approval of the Chairman IS an Important check to ensure that these
powers are used appropnately, and that the resources of the agency are properly
deployed

Under the draft regulations, Bappebtl initiates an examination by IssUIng a Letter of
ASSignment (Surat Tugas) ThiS letter, which must be signed by the Chairman or hiS
deSignee, notifies the subject of the examination of the reason for the Inquiry and the
subject's rights dunng the examination The regulations proVide that the staff's request
for a Letter of ASSignment must be reviewed by the agency's Bureau of Legal Counsel
pnor to ItS Issuance ThiS review serves as a checkpOInt to ensure that the Law and
regulations are being applied appropriately and consistently and that the actions alleged
by the Enforcement staff may In fact constitute Violations of the Law or regulations At
thiS stage of an inqUiry, however, the staff should have Wide latitude to Investigate
pOSSible Violations, and the Legal Counsel's review should take thiS latitude Into
conSideration

The regulations do not require the Surat Tugas to give a detailed reCitation of the
suspected Violations -- since after all the purpose of the examination IS to find out the
details -- but should give the subject general notice of the reasons for the examination
For example, the Letter might state that the examination IS for the purpose of
determining whether there has been a manipulation of a particular futures contract
under Article 57(1) of the Law Thus, the Letter IS not Intended to be a general warrant
giving the staff unfettered latitude, but IS expressly Intended to limit ItS authonty to the
general subject matter specified If additional authonty proves necessary, the draft
regulations proVide that the staff can ask the Chairman to amend the Letter

Article 4 Article 4 of the regulations governs the conduct of an examination At the
suggestion of ICEB staff, the regulations try to protect the examiners from subsequent
allegations of undue pressure or corruption by requiring that two or more officers be
present at all on-site examinations (For the same reason, Article 3F(b)(5) of the
regulations require that the Surat Tugas to explain that only Bappebtl, and not the
examination staff, can resolve any dispute) The regulation allows Bappebtl to conduct
examinations both on the examinee's bUSiness premises (With due regard for the
examinee's on-going bUSiness) and off-Site It allows staff to review and copy
examinee's books and records, and In extraordinary circumstances take temporary
custody of such books and records It allows staff to take witness statements (although
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It does not require witnesses to give statements) For the protection of examination
subjects, and to protect the integrity of the examination process, It gives affected parties
the right to examine and dispute In writing the accuracy of all such statements, and
requires that these disputes be Included In the record of the exam

In all enforcement regimes, It IS common for the subjects of an Inquiry to complain about
the fairness of the process, and sometimes to try to go over the heads of the
investigators In an effort to short-Circuit the InqUiry Most times, these complaints are an
effort to disrupt the InqUiry, but occaSionally have merit Because actual fairness, and
the perception of fairness, are both critically Important, Article 4J allows the examination
subject or ItS representative to communicate With Bappebtl's Chairman about any matter
relating to the examination dUring the examination Such commUnications must be In
Writing, however, With copies of the communication to the staff ThiS proVISion gives
subjects an avenue to communicate With the Chairman, while at the same time
preventing ex parte commUnications that exclude the staff ThiS procedure should help
preserve the Integnty of the examination process by deternng efforts manipulate It, while
stili giving the subject a way to raise matters of legitimate concern

Article 5 Article 5 of the draft regulations proVides for the confidentiality of on-going
eXaminations, Bappebtl except In extraordinary circumstances ThiS IS because
examinations are InqUines Into pOSSible, not proven, Violations of the Law and
Implementing regulations Premature disclosure of even the eXistence of an
examination might unfairly damage the reputations of an examinee

Article 6 Article 6 of the draft governs the Report of Examination The report IS the
key document In an examination, since It forms the basIs for Bappebtl decIsions on
enforcement matters The regulations thus require the officers responsible for the exam
to prepare a written report that, at a minimUm, Includes

• A brief summary of the reasons for the examination and the results,
• A conclUSion about whether any Law or regulation has been Violated, Including

the legal and eVidentiary basIs for that conclusion,
• A diSCUSSion of the senousness and public Impact of any Violation,
• Recommendations regarding administrative sanctions (If any) under Article 69 of

the Law,
• Recommendations (If any) for further action (such as a cnmlnal Investigation or

referral to another agency or the exchange)

The regulation next requires review and approval of the Report by the Head of the
Bureau Then, the examinee, or any other person or organization for whom the Report
recommends sanctions or other action, may review the Report, and If It agrees With It,
sign If the examinee or other person disagrees With the Report, It may submit a
separate wntten statement, With supporting documentation, to the agency If, after
reView, the Head of the Bureau deems It appropnate to proceed, the entire record
(Including the examinee's statement), together With a recommendation for action, Will be
forwarded to the Chairman
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Article 6F of the draft regulations reqUires the agency's Legal Counsel to review all
Reports and staff recommendations prior to any action by Bappebtl Legal review at
thiS pOint In the process IS Important to ensure the legal and eVidentiary suffiCiency of
any findings of Violation In the Report and the appropriateness of any recommended
sanctions, and to ensure that agency policy IS appropriately and consistently applied
ThiS second set of eyes makes It more likely that Bappebtl's ultimate action Will be fair
and In the public Interest Until Bappebtl develops Its own legal expertise, It may Wish to
outsource legal review to private attorneys ReView IS Important because In the long run
fairness and consistency help any enforcement program develop the credibility and
legitimacy that makes It an effective Instrument of public policy

Article 7 At thiS stage, the administrative record should be fully developed Thus,
Article 7 of the regulations allow Bappebtl to Impose sanctions after review of the
Report Any final action of the agency Imposing sanctions shall be In the form of a
written order Signed by the Chairman and served on the parties subject to the order
The Order must speCify the sanctions Imposed or actions ordered, and explain the baSIS
for ItS directives ThiS reqUirement forces Bappebtl to articulate the baSIS for ItS action,
Informs the parties and the public of that baSIS In turn, thiS supports the perception that
Bappebtl actions are fair and legitimate The requirement of a wntten order also ensures
that under the law Bappebtl's action Will be reviewable by the CIvil Administrative Court

While the draft regulations do not Include a trial-type heanng procedure, Article 70 does
allow the Chairman, upon request of the subject of an examination, to meet face-to-face
With the subject or hiS representative to hear why sanctions should be mitigated or not
Imposed Whether to allow thiS meeting IS a matter left to the sole discretion of the
Chairman, but It IS expected that In most cases written statements under Article 60 Will
be suffiCient The Chairman has the discretion to hear from other persons In addition to
the subject, a fleXibility that IS Important when a deCISion Involves an assessment of the
credibility of contending POints of view The regulation requires that the examiners, the
Head of the Enforcement Bureau, and the Bureau of Legal Counsel Will attend any such
meeting, both so all Viewpoints Will be represented at the meeting, and so the staff can
help the Chairman evaluate the subject's presentation In making the final agency
deCISion

Article 8 In mature enforcement programs, most matters are settled There are a
number of reasons for thiS, Including the fact that regulatory agencies usually lack the
resources to contest every matter, that few regulated persons Wish to engage In
protracted battle With their regulator, and that contested cases do not consistently yield
suffiCiently better results for either party to make a fight worthwhile In IndoneSia, the
culture also encourages the conCIliation of disputes Article 8 of the draft regulations
accordingly permit settlement of enforcement matters, through what the regulations call
"Agreed Resolutions" Agreed Resolutions may be entered Into at any time dUring the
examination process, but are generally most appropriate after the staff has had a
chance to Investigate and assess the seriousness of any Violations The regulations
allow the subject of an examination to request a meeting With the head of the
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Enforcement Bureau, and -- pnor to the Imposition of administrative sanctions -- to
submit wntten offers to resolve a dispute to Bappebtl without waiving ItS nght to contest
the matter should the offer be rejected Similarly, Article 8C provides that the examinee

I may submit a wntten settlement offer directly to the Chairman, but only after the
completion of the Report of Examination Thus, an examinee can bnng an offer to settle
before the Chairman even If It has been unable to reach agreement with Bappebtl staff
The regulation provides that copies be provided to the Enforcement Bureau, and that
the Head of the Bureau advise the Chairman of Its views on the offer

Article 8D requires that any offer to enter Into an Agreed Resolution be reviewed by the
agency's Bureau of Legal Counsel pnor to any decIsion to accept or reject the offer As
with contested sanctions, this review helps ensure that Bappebtl's actions Will be legally
suffiCient and that agency policy IS appropnately and consistently applied

These structural paths to resolution should not be considered exclusive, as ICEB staff
~ stressed dunng field work, settlements are desirable and should be encouraged at any

reasonable pOint In the process

Cnmmal ProvIsions

The Law also contains cnmlnal proVIsions Part Two of Chapter X (Articles 71 - 76)
make vanous Violations of the Law either ''vIolations'' (which are less senous) or
"cnmes" Both have statutonly prescnbed pnson terms and/or fines Article 68 gives
designated Bappebtl officials the authonty to conduct cnmlnal inquiries ("investigations")
concerning futures activIty As In most regulatory regimes, cnmlnal sanctions may be
Imposed In addition to administrative ones under the Law For that reason, Article 9 of
the draft regulations proVides that Bappebtl staff may initiate an Investigation even after
the conclUSion of an examination

ConclUSion

In summary, the draft regulations on examinations are an Initial procedural roadmap
Their purpose IS to descnbe Bappebtl's Investigative Junsdlctlon and powers, to ensure
that examinations are duly authonzed by the agency on the baSIS of legitimate
Information, to proVide notice to the subjects of the nature of the examination and the
subject's nghts, and to proVide gUidance on the conduct and confidentiality of
examinations The draft also descnbes how Bappebtl staff should report the results of
examinations, and establishes a mechanism to settle disputes and Impose agreed-upon
sanctions when appropnate In other words, the draft tnes to establish a balance that
protects the Integnty of the enforcement process, gives due regard to the nghts of
examination subjects, while maintaining the fleXibility and Informality that any
Investigative process needs
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B The Opportumtv to be Heard

This Chapter does recommend a tnal-type heanng procedure In Indonesia there IS no
administrative procedures law or tradition InvolVing a neutral fact-finder on which to
model a culturally familiar process Instead, a person faced with administrative
sanctions IS, If lucky, afforded a chance to meet With the staff of an agency to try to
convince It not to take adverse action For example, the head of enforcement at
BAPEPAM explained that a target of a BAPEPAM Investigation has the opportunity to
meet With agency staff at several stages In an Investigation, and at each stage gets to
explain Its side of the story At each stage, he said, the agency assesses the eVidence
against the target, considers defenses, and evaluates possible sanctions Only after
thiS Iterative process IS complete IS a recommendation for sanctions made to
BAPEPAM's Chairman After BAPEPAM Imposes sanctions, an aggneved party can
appeal to the CIVil Administrative Court, but that court's junsdlctlon IS appellate and
hence ItS factual review IS limited

BAPEPAM considers these procedures fair -- and they may be -- and Bappebtl offiCials
agreed that Similar procedures would allow the subjects of examinations to be heard
fairly In fact, the government offiCials interviewed valued highly the fleXibility that thiS
Informality allows, even though they were Simultaneously leery of the arbltranness that It
can permit These offiCials understood that while thiS informality may work well In most
Instances, It also raises the POSSibility of the perception of unintentional Inconsistencies
or, worse, actual administrative arbltranness They understood that even a perception
of unfairness can undermine the credibility and legItimacy of any law enforcement
process

BAPEPAM's Informal procedures are nowhere enshnned In the agency's enabling law
or ItS regulations, and Instead seemingly depend on unwntten norms and the good will
of the offiCials admlnlstenng them ThiS IS a deficiency that the draft Bappebtl
regulations aVOid by Incorporating thiS process Into the regulations themselves While
the regulations apply to administrative enforcement proceedings, they could be adapted
to the license application process as well ThiS chapter strongly recommends that
whatever form the regulations ultimately take, they should formally give the subject of
an enforcement InqUiry (or license applicant) the opportunity to present ItS POSition to
Bappebtl pnor to the Imposition of sanctions or denial of a registration The draft
regulations bUild In several opportunities for these "heanngs" In thiS way, Bappebtl can
become a leader In enhanCing the credibility to the administrative regulatory process In
IndoneSia

C Sanctions

ICEB staff has no expenence With either regulatory enforcement or cnmlnal law
enforcement As a result, they are nghtly concerned about how to determine when
administrative sanctions are warranted, how to deCide what sanctions are appropnate,
and when to conSider cnmlnal action
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These determmatlons are never easy, even for expenenced administrators operatIng In
highly-evolved regulatory systems How to measure what IS an appropnate sanction In
the case of a particular violation of the Law or underlying regulations, and how that
sanctions fits Into an overall regulatory scheme, IS an extraordmanly difficult challenge
facing any new admmlstratlve agency At Bappebtl, the evolution of the Judgment and
expenence that encourages good decIsions In this area will have to develop over time

Bappebtl will, of course, have to start somewhere, and consider the three traditional
purposes for regulatory sanctions when contemplating enforcement remedies These
are

• To pUnish wrongdoers,
• To deter others In the Industry from engaging In Illegal practices,
• To articulate and prescnbe agency policy

CIvil enforcement activity therefore serves not only a traditional law enforcement role,
but also IS an Important tool of public policy by which the agency can announce what
practices are Illegal, and how senously It views that Illegality The relation of
admInistrative remedy to agency policy IS traditionally viewed as a matter peculiarly
within the agency's expertIse, but IS a concept with which ICEB personnel have little
expenence

The Law gives Bappebtl the authonty to make considered Judgments In enforcement
matters Article 69 allows Sappebtl to Impose a Wide and fleXible range of
administrative sanctions, from wntten warnings to license revocation, on registrants who
violate the Law or the Implementing regulatIons For example, the provIsion that allows
Bappebtl to Issue a sanction "In the form of restnctlon of business activities" appears to
permit the agency to Issue orders similar to cease-and-desist orders, and to prohibit a
licensee from particular activities for certam penods of time At the same time, It does
not require the Imposition of a particular sanction m every case ThiS fleXibility gIves
Bappebtl the opportunity to adjust any sanctions to fit the cIrcumstances of each case
But because the Law does not set any standards, It also raises the POSSibility that
sanctions be applied arbltranly

There was diSCUSSion with ICEB staff about the wisdom of publishing a schedule of
fines and sanctions to address thiS lack of standards In fact, Chapter XII of draft ICEB
regulations would try to establish a finely calibrated set of sanctions for particular
violations, a regime that attracted ICES staff because of ItS predictability and resistance
to manipulation

ThiS Chapter, however, urges Bappebtl to avoid a ngld schedule for several reasons
First, the gradation of admmlstratlve remedies In the Law plainly contemplates that
Bappebtl admmlster sanctions commensurate with the misconduct demonstrated 1

Second, the agency has no expenence with an enforcement program, and propnety and
utility of any particular level of sanctions Will, at thiS pOint, be simply a guess Third,

I In contrast, the cnmmal sanctIOns In ArtIcles 71-76 carefully bmlt the fines and pnson terms that can be Imposed
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there IS the danger that the political nature of the regulation process will produce a
schedule of sanctions that are either so harsh that the agency will be reluctant to apply
them In particular cases, or will be set so low that they become an acceptable nsk for
registrants to run -- a "cost of dOing busIness" Fourth, the establishment of a realistIc
schedule of fines IS difficult In Indonesia's current economic climate, and so may
become qUickly outdated yet difficult to adjust In the future

This does not mean that Bappebtl should operate In an entirely standardless fashion
Article 7B sets forth a non-exhaustive list of factors that the agency should consider
when Imposing sanctions Bappebtl may also wish to publish a schedule, or range, of
Intended sanctions (Including monetary sanctions) for certain routine matters, such as
late filings, while leavIng Itself more freedom In more serious cases

In addition, Bappebtl should consider publishing a statement of ItS Intended policy With
respect to sanctIons, describing, for example, how the factors set forth In Article 7B Will
be applied when Issuing sanctions The consIderations that enter Into deCISions about
whether "the pUnishment fits the crime" Include

• Senousness of the VIolation Is the Violation "technical" or does It Involve fraud
or other dishonesty?

• Was the conduct Willful or unintentional? Was It a mistake?
• Is the Violation pervasive In the Industry or does the agency Wish to make an

Important regulatory pOint (so that stnngent sanctions may send a "Signal" to the
Industry)?

• Is the VIolator an IndiVidual or a company? If an Individual, did the organization
"approve" of the misconduct? Does It reflect Inexperience or lack of
supervision?

• Is the Violation a first-tIme or repeat ViolatIon? It may be appropnate to Impose
lighter sanctions If the law or regulation does not clearly spell out the Violation
Repeat Violators should be dealt WIth more severely,

• Are the rules clear or IS the VIolation unclear or a matter of first ImpressIon? If
the VIolation Involves a "novel" interpretation of the law, It may be appropriate to
Impose lighter sanctions,

• Was market Integnty damaged by the Violation? Were members of the public
hurt?

• How much money was lost? Has the Violator compensated the Victims of the
VIolation?

• Are there mitigatIng or extenuating cIrcumstances?

ThiS list IS not meant to be exhaustive

Relation of remedy to policy IS a matter that should remain peculiarly Within the province
of Bappebtl It IS the agency the law has entrusted to develop the expertise necessary
to Judge what sanctIons best serve ItS regulatory agenda and protect the Integrity of the
new IndoneSian futures markets It must be recognIzed, however, that It Will take time
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for Bappebtl to develop the expenence and Judgment that allow the nuanced application
of the factors listed above In the context of the Indonesian markets and culture

o Relations with the Industrv and other Agencies

The Law contemplates that any futures exchange will be a self-regulating organization
Thus, In addition to Bappebtl, the IFE will have an enforcement function Its draft rules
establish an elaborate enforcement regime for the exchange and ItS members For
example, the IFE rules would allow the exchange to discipline ItS own members and to
order liqUidation of non-members positions In certain cases Under the rules, a
Business Conduct or Trade Practices Committee conduct heanngs and Impose
sanctions based on a maJonty vote In theory, then, the exchange will form the first line
of defense against misconduct In the futures Industry, with Bappebtl providing backup,
filling gaps, dealing with off-exchange matters, and prosecuting the most senous
matters In fact, one of the challenges Bappebtl and the IFE will face IS creating the
appropnate divIsion of enforcement functions, especially since In the early stages of the
market's development there IS not likely to be a great deal of enforcement work

ICEB officials have a tendency to view enforcement as a kind of specialized police work
There IS, as noted above, little understanding of regulatory enforcement In the ICEB or
with enforcement activity as an Instrument of public policy For example, ICEB staff
said that ItS current plans were to send ten of ItS employees to a three-month long
training course as cnmlnal investigators (PPNS), which would empower Bappebtl
investigators to conduct cnmlnal Inquiries It seems unlikely that a nascent futures
Industry will spawn enough cnmlnal activity to Justify this allocation of resources,
although the training may be useful In teaching investigative techniques Thus, while
Bappebtl should maintain ItS working relationship with the Jakarta police, liaisons with
other regulatory agencies are probably more Important In the long run

In fact, the Law expects Inter-agency cooperation Article 77 requires the Bank of
Indonesia (BI) and BAPEPAM to coordinate and consult with Bappebtl "In line with their
respective functions In the mOnltonng and supervising of the activities under the scope
of their respective authontles, related to actiVities In the field of Futures Trading" What
this mandate means In practice IS unclear In interviews, BI officials did not see a
regulatory overlap at this time, especially since banks cannot speculate and can only to
hedge exchange-rate and Interest-rate nsk and are therefore unlikely entrants In the
new Indonesian futures markets Since Indonesian banks are apparently allowed to
operate broker/dealer type Subsldlanes, however, there may be some overlap In the
future A Similar JUrisdictional overlap With BAPEPAM IS also pOSSible

DIScussions between Bappebtl and BI officials generated agreement that the two
agencies should Implement Article 77 through a Memorandum of Understanding
delineating their respective responsibilities Such an MOU could Include a protocol to
faCIlitate BI response to Bappebtl Information requests, blanket approval of access to
the bank accounts of entities licensed by Bappebtl as a condition of registration, so that
Bappebtl will not have to get separate BI cooperation In every eXamination, Include a
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review of any futures accounts In BI examination protocols, and the development of
regular staff contacts between the two agencies

A similar regime should be developed between Bappebtl and BAPEPAM In fact,
cooperation between the two agencies could be espeCially frUitful, given that
BAPEPAM's enforcement function IS evolVing at the same time as Bappebtl's There IS
much "learning by dOing" for both agencies to do, and a shanng of their respective
expenences could be highly useful

Recommendations

An effective regulatory enforcement program IS Important to the development of the
futures Industry In IndoneSia Market participants must believe that the marketplace IS
honest and that the rules Will be enforced At the same time, Industry participants must
believe that enforcement actions are brought obJectively, and that the process gives the
subjects of examinations a fair opportunity to defend themselves To that end

A Bappebtl should adopt regulations which regulanze the examination process,
protect the Integnty of that process, afford subjects of examinations the
chance to be heard and submit Information In their defense, and encourage
the settlement of disputes and Imposition of sanctions In thiS way, the
enforcement process Will provide the fairness and objectiVity that allows It to
develop credibility and support the evolution of a respected futures Industry In
IndoneSia

B In cases where Violations of the Law and Implementing regulations are
shown, Bappebtl should allow Itself time to develop the expenence and
judgment to levy sanctions commensurate With the Violation While It may be
desirable to publish a range of sanctions for "routine" Violations of the Law
and regulations, Bappebtl should avoid the publication of ngld schedule of
sanctions, since these are difficult to administer fairly and could become a
"cost of dOing business" for unscrupulous Industry members

C Bappebtl should attempt to develop working relationships With regard to
enforcement matters With the IFE and other regulatory agencies All parties
can learn from such exchanges and evolve an appropnate diVISion of
responSibilities over time
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Regulation of Futures Markets Examinations

Article 1
General ProvIsions, Purpose of Exammatlons

A These Regulations govern Bappebtl's conduct of examinations under Article 66 of
Law No 32 of 1997 (the "Law"), and are promulgated under the authonty contained
In Article 67 of the Law

B An examination IS an inqUiry by Bappebtl Into whether there has been or not a
Violation of the Law or the regulations under the Law has occurred Under Its
examination authonty, Bappebtl gathers the information It needs to determine
whether administrative sanctions under Article 69 of the Law should be Imposed,
whether a cnmlnallnvestlgatlon under Article 68 should be Initiated, or both

C Bappebtl may conduct an examination whenever It receives Information from any
source that tends to show that a Violation of the Law or the regulations has occurred
or IS about to occur The determination as to whether to conduct an examination
under the Law IS matter solely Within Bappebtl's discretion

o Examinations are to be conducted by CIVil servants who are officers of Bappebtl and
have the legal authonty to conduct examinations under Article 66

Article 2
Informal InqUIries

A An Informal InqUiry IS a process by which an officer or officers of Bappebtl gather
Information to ascertain whether there has been a pOSSible Violation of the Law or
regulations or whether an examination under Article 66 or an Investigation under
Article 68 IS warranted

B With the approval of the Head of the Bureau of Enforcement, any officer or officers
of Bappebtl may conduct an Informal inqUiry

C Officers of Bappebtl may obtain Information regarding potential Violations from any
source, including other Bureaus of Bappebtl, customer complaints, newspaper
articles, any commodities exchange, review of promotional matenals, Interviews, and
confidential tiPS

o An Informal InqUiry does not require pnor approval of the Chairman, but when
conducting an Informal InqUiry, Bappebtl officers do not have the powers granted to
them under Article 66 (2) of the law
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Article 3
Imtlatlon of Examinations under Article 66, Letters of Assignment

A Examinations are official InqUines to determine whether any person may have
violated, or IS violating, the Law or regulations, and IS conducted under the authonty
contained In Article 66 and In accordance with these regulations

B Only officers of Bappebtl authonzed to do so under the law may conduct
examinations, although the officers may assisted by other Bappebtl staff

C Any examination under Article 66 must be approved In advance by the Chairman of
Bappebtl (or his designee) by execution of a Letter of Assignment (Surat Tugas)

o Any request from Bappebtl staff for the Issuance of a Letter of Assignment must be
reviewed by the Bureau of Legal Counsel pnor to execution of the Letter by the
Chairman After reView, the Bureau Will adVise the Chairman of ItS views as to
whether the letter should be Issued

E The Chairman may Issue the Letter based on information provided by Bappebtl staff

F Any documents or other Information provided to the Chairman by Bappebtl staff In
connection With the Chairman's determination to Issue a Letter of Assignment shall
remain confidential and not be released to any person

G Letter of Assignment
(I) The Letter of Assignment Institutes a formal examination under Article 66 of the

Law, and notifies the subject of the examination of the basIs for the examination
and the subject's nghts dunng the examination

(II) The Letter shall Include
(a) The Identity of the Bappebtl officers authonzed to conduct the examination

and a bnef statement of their authonty under the Law,
(b) The Identity of the organization and persons that are subject to the

examination,
(c) A bnef statement of the scope of the examination and the suspected

Violations of the Law or regulations giving nse to the examination,
(d) A bnef statement explaining the examinee's nght to refuse examination (Surat

Pernyataan Menolak Permenksaan), together With a warning that the failure
to submit to an examination of by a Bappebtl registrant IS Itself grounds for
sanctions under the Law,

(e) A statement that only Bappebtl, and not the officers conducting the
eXamination, has the authonty to resolve the examination,

(f) A bnef statement explaining the examinee's nght to be represented by legal
counsel dunng the examination,

(g) A statement explaining the examinee's nght to review the results of the
examination, to submit statement to Bappebtl explaining, questioning, or
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refuting results of the exammatlon, and to request a meeting with Bappebtl
after the conclusion of the examination to seek resolve any Issues raised by
the exammatlon

(III) Bappebtl may, upon approval by the Chairman, amend the Letter as It deems
appropnate

Article 4
Conduct of the Examination

A All exammatlons shall be conducted by officers of Bappebtl m a fair and honest
manner,

B Two or more Bappebtl officers shall be assigned to each examination When an
examinations IS being conducted on an examinee's business premises, at least two
Bappebtl officers shall be present at all times,

C The exammatlon may be conducted from the examiners' offices, at the exammees'
place of business, or any other place deemed necessary by the examining officers to
determine whether a Violation has occurred,

o Except In extraordinary Circumstances, or With the permission of the examinee, an
exammatlon on an examinee's busmess premises shall be conducted dunng normal
business hours, With due regard for the examinee's continUing business An
examination may continue from day-to-day, m Bappebtl's sole discretion,

E Bappebtl may gather mformatlon from any source It deems appropnate, mcludlng the
exchange and any third parties With knowledge of the matters under examination,

F Bappebtl may examme or make copies of any books or records or other documents
or thmgs (Includmg computer records) belonging to or under the control of the
examinee, or that relate to the matter under examination and are m the possession
or control of a party under Bappebtl's Junsdlctlon,

G Bappebtl may take such other steps as It deems necessary to preserve the mtegnty
of any books, records, or other documents or things (mcludmg computer records),
mcludmg takmg temporary possession (not to exceed three busmess days) of any
documents or thmgs If Bappebtl removes any records from the exammatlon Site, It
shall provide the examinee With a receipt for such records,

H In connection With an exammatlon, Bappebtl may take a statement from any person
suspected, directly or mdlrectly, of any conduct In Violation of the Law or regulations,
Includmg employees of the suspected party Statements may be taken In wntten or
recorded form Statements taken m recorded form may subsequently be
transcnbed
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All persons subject to examination by Bappebtl have the nght to review the Letter of
Assignment, the nght to be represented by legal counsel at all times dunng the
examination, and to review a copy of any wntten or recorded statement provided to
Bappebtl In the course of the examination If any person disputes, In whole or In
part, to the accuracy of that person's statement taken by Bappebtl dunng an
examination, that person may provide Bappebtl with detailed wntten descnptlon of
that person's disagreement with any portion of the statement, which descnptlon shall
be Included In the record of the examination

J Dunng the course of an examination, the subject of the examination or ItS
representative may communicate with the Chairman on any matter relating to the
examination Such commUnications must be In wntlng, with copies of such
commUnication to the Bappebtl staff conducting the examination and the Head of the
Bureau of Enforcement

Article 5
Confidentiality of the Examination

A Bappebtl Will ordlnanly keep confidential the eXistence of any eXamination, and any
Information, documents, or things gathered In connection with an examination until
the conclUSion of the examination

B At the conclusion of the examination, Bappebtl may, In ItS sole discretion, disclose
the eXistence of an examination, and any information gathered In connection with
that examination

C In extraordinary Circumstances, Bappebtl may disclose the eXistence of an on-going
examination, but only If Bappebtl finds that the public Interest Will be served by such
disclosure

Article 6
Report of Examination

A A wntten Report of Examination Will be prepared at the conclUSion of all
examinations by the Bappebtl officers With pnnclpal responsibility for conducting the
examination

B The Report shall Include, but not be limited to, the follOWing Information
(I) A bnef summary of the reasons for the examination and the results,
(II) A conclUSion as to whether any Violations of the Law or regulations thereunder

have been found, and the legal and eVidentiary baSIS for that conclusion,
(III) A diSCUSSion of the senousness of the Violation, taking Into conSideration the

seventy, monetary loss, public policy Impact, adverse effect on the Integnty of the
marketplace, pervasiveness or repeated nature of any Violations, the cooperation
of the subject of the examination, and any other relevant factors,
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(IV) Recommendations for appropnate of remedial actions (If any), Including any
administrative sanctions under Article 69 of the Law,

(v) Recommendations, If any, for further action,

C The Bappebtl examiners shall submit a copy of the Report for review to the Head of
the Bureau In which the examiners are employed

D Upon approval by the Head of the Bureau, the examiners shall make a copy of the
Report avaIlable to the examinee and any other person or organization that the
Report recommends be subject to adminIstrative sanctions or other action If the
examinee, or other person or organization, agrees wIth the Report, Its duly
authonzed representative shall sign the Report If the examinee (or other person or
organization) disagrees, In whole or In part, with the conclusions of the Report, It
may submit a separate written statement explaIning the reasons for ItS
disagreement, together with any supporting documentation This statement should
Include any Information that the submitter believes explaIns or mItigates ItS conduct
Any such statement shall be made part of the record of the examination

E After review by the examinee, the Head of the Bureau Will, If he deems It
appropriate, forward the Report and a summary of any objections by the examinee,
to the Chairman of Bappebtl, together With a recommendatIon for any action to be
taken by Bappebtl

F Bappebtl's Bureau of Legal Counsel shall review all Reports and recommendations
pnor to any action by Bappebtl, and shall separately adVise the Chairman of ItS
views on the Report and recommendations The results of thiS reView, and any
recommendations, shall be provided to the Chairman

Article 7
Imposition of Sanctions

A With the approval of the Chairman, Bappebtl may take such action, including the
Imposition of administratIve sanctions as authonzed by Article 69, as In ItS discretion
It deems appropriate

B In connectIon With the Imposition of administratIve sanctions, Bappebtl shall
consider the facts and circumstances gIVing rise to the Violation, Including but not
limIted to the follOWing factors
(I) The senousness of the Violation, and whether the Violation Involves fraud or other

dishonesty,
(II) The Willfulness of the Violation,
(III) Any prevIous Violations by the person or entity to be sanctioned,
(IV) The effect of the VIolation on the Integrity of the futures market,
(v) The pervasiveness of the ViolatIon, and whether the Violation was an Isolated

Incident or reflects a pattern of misconduct,
(VI) The monetary loss attributable to the Violation,
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(VII) Damage to the public,
(VIII) The deterrent effect of the sanctions,
(IX) The public policy effect of the sanctions,
(x) Any mitigating or extenuating circumstances

C Any administrative sanction or other directive mandated by Bappebtl shall be set
forth In a wntten order signed by the Chairman or the Chairman's designee The
order shall specify any sanctions Imposed or actions ordered, together with the
reasons therefore, and shall be promptly served upon all parties subject to the order
All orders shall be made available to the public

D Prior to the Imposition of sanctions, the subject of an examination may request a
meeting with the Chairman of Bappebtl to explain why, In the subject's View,
sanctions should be mitigated or not be Imposed The Chairman, In his sole
discretion, may agree to hear the subject of the Investigation, and from such other
persons as the Chairman determines appropriate The examiners who prepared the
report, the Head of the Bureau of Enforcement, and the Bureau of Legal Counsel Will
attend any such meeting

E Any final order Issued by Bappebtl may be appealed to the CIvil Administrative Court
In accordance With law and the rules of that Court

Article 8
Agreed Resolutions

A At any time dUring the course of an Informal inquiry or Examination, any person may
agree to resolve a matter With Bappebtl by entering Into an Agreed Resolution,
Including an agreement to any administrative sanctions under Article 69 of the Law
and such other actions as the person may agree With Bappebtl to undertake

B After completion of the Report of Examination, and at such other times as the Head
of the Bappebtl Bureau conducting the examination shall allow, an examinee or ItS
representative may request a meeting With the Head of the Bureau to diSCUSS the
Report and a possible Agreed Resolution to any Violations Identified In the Report
At that time, the Head of the Bureau may, In hiS discretion, recommend to the
Chairman that an Agreed Resolution be entered Into by Bappebtl

C At any time prior to the Issuance of sanctions under Article 69 of the Law, an
examinee or ItS representative may submit a written offer to the Head of the Bureau
to enter Into an Agreed Resolution (Including an agreement to administrative
sanctions) to any Violations speCified by Bappebtl staff or In the Report of
Examination The Head of the Bureau shall present any such offer to the Chairman,
together With a recommendation as to whether Bappebtl should accept the offer
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o At any time after completion of the Report of Examination, an examinee or Its
representative may submit a written offer to enter Into an Agreed Resolution directly
to the Chairman, with a copy to the Head of the Bureau The Head of the Bureau
shall advise the Chairman of Its recommendation as to whether Bappebtl should
accept the offer

E Any offer to enter Into an Agreed Resolution shall be reviewed by the Bureau of
Legal Counsel prior to Bappebtl's decIsion to accept or reject the offer The Bureau
shall recommend to the Chairman whether the offer should be accepted or rejected

F A written offer of Agreed Resolution IS solely for the purpose of resolving matters
raised by an examination Any statement of fact or law contained In an offer of
Agreed Resolution shall not deemed a waiver of any right, admission of any fact, or
consent to sanctions by the examinee, and shall not be used by Bappebtl In any
manner against the examinee or any other person

Article 9
Further Investigation

A If, In Bappebtl's sole determination, Information developed In the course of the
examination Indicates that criminal conduct may have occurred, Bappebtl may
initiate an Investigation under Article 68 of the Law

B An examination and an Investigation may proceed simultaneously, and may employ
the same Bappebtl personnel

Cnmmallnvestlqatlve Powers

In addition to administrative sanctIons, the Commodity Futures Trading Law of 1997
makes certain futures-related conduct violations of criminal law Under Articles 71-75 of
the Law, criminal violations Include certain unlicensed futures activity, manipulations
and bucketing, failure to maintain properly segregated accounts, dealing In futures
transactions without proper licenses from Bappebtl, assisting violations of the Law, and
Impeding a Bappebtl examination or Investigation The more serious of these activities
are Crimes, while the less serious are violations, which carry shorter prison sentences
and have lower fines than crimes

Article 68(1) allows certain Bappebtl offiCIals with special authorization to conduct
criminal Investigations of violations of the futures Law These "CIvil Servant OffiCials"
must receive special training In criminal investigative techniques-taught by the police
In a course that runs several months After trainIng, these offiCials are empowered
under Article 68(2) to

• Receive reports of suspected criminal activIty,
• Initiate (and terminate) investigations Into suspected criminal activity,
• IntervIew Witnesses,
• Examine the suspect's futures-related books and records,
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• Inspect premises suspected of being the location at which the possible cnme
took place, and to "confiscate" possible eVidence,

• Request a bank to freeze the accounts of a suspect,
• Obtam help from other experts or other law enforcement agencies (Article

68(6)), as necessary
• Under Article 68(3), Bappebtl may request the Minister of Finance to obtain

Information from the suspect's bank, "In accord with Banking law and
regulations"

Under Article 68(4}, the agency must report the commencement of any cnmlnal
mvestlgatlon to the police Bappebtl does not have the authonty to prosecute cnmes
Itself, but must-pursuant to Indonesia's cnmmal laws-report ItS findings to the
Attorney General through the police Nevertheless, ItS Investigative powers In the
futures context are very broad and potentially senous for ItS targets

These powers reside Within what IS pnnclpally a regulatory agency, charged With
overseeing the new IndoneSian futures Industry While It may be effiCient to Include
cnmlnal law enforcement powers Within the duties of an expert agency (BAPEPAM has
similar powers), Bappebtl's focus should be on regulatory actiVity, not cnmlnal law
enforcement ICEB offiCials mdlcated to the project team that they Intended to send
about ten agency staff through the police training that IS the prerequIsite to exercIsing
cnmlnallnvestlgatlve powers ThiS may be good training, but the number of staff seems
large for a small agency Bappebtl should be careful not to overemphasize cnmlnal
Investigations, or to cnmlnallze activity which might better be dealt With administrative
sanctions

Because cnmmal matters are so senous, thiS report recommends that Bappebtl adopt
regulations governmg cnmlnal Investigations that encourage such mvestlgatlons only
when truly appropnate Thus, Article 2B of the draft regulations reqUire that no cnmlnal
Investigation be Instituted Without the Chairman's wntten approval, and upon a
determination that cnmlnal conduct IS reasonably suspected and that a cnmlnal
Investigation IS In the public mterest The regulations also require pnor consultation
from Bappebtl's Legal Counsel As With examinations, thiS review IS a checkpOint to
ensure that the Law IS being applied appropnately and consistently The determmatlon
IS also Intended to focus the agency on the appropnateness of a cnmlnal Investigation
as opposed to, or In addition to, admmlstratlve sanctions If the futures-related conduct
IS suffiCiently senous to ment cnmlnal prosecution, administrative sanctions Will almost
always be mented

Article 3 of the draft regulations govern the conduct of the mvestlgatlon under Article 68
The regulations follow the powers granted Bappebtl by Article 68(2) of the Law, and
generally parallel Article 4 of the draft regulations on exammatlons Article 3C of the
draft reqUires that eVidence gathered dunng a cnmlnal Investigation be maintained
separately, to aVOid chain of custody disputes and to protect the Integnty of the
investigation The regulations also allows Bappebtl to "confiscate" certam eVidence, as
the Law allows, but confiscation IS a senous action and thiS power should be used very
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spanngly and only when necessary The regulations also allow Bappebtl to return
seized records not confiscated at the conclusion of an Investigation The agency can
also return "confiscated" records

Cnmlnal InvestigatIons, even more than regulatory eXaminations, have the potential to
do great damage to their target -- even If ultimately no prosecution results For that
reason, Article 4 of the draft regulations provides that criminal Investigations will almost
always remain confidential dUring Its pendency or after ItS conclusion If no criminal
prosecutIon eventuates The regulations do allow Bappebtl to disclosure the eXistence
of an investigation when It finds that to do so IS In the public Interest Disclosure will
ordInarily be In connection with highly publicized cases when to do so will confirm what
IS already public knowledge

Article 5 governs resolution of the investigation Article 68(5) of the Law provIdes that
Bappebtl will give ItS fIndings to the Police Investigator, who Will In turn submit those
fIndings to the public prosecutor This does not Involve an evaluation of prosecutonal
merit by the police, as the Law's "Elucidation" explains, the police are not expected to
conduct another Investigation -- they have been kept Informed by Bappebtl as the
InvestigatIon proceeds This reflects the fact that the Law assigns of futures regulation
to Bappebtl, the police are not to second-guess the agency

Obviously, the Initiation of a cnmlnal Investigation does not Impel the conclUSion that a
cnmlnal prosecution IS warranted Article 5A of the draft regulations makes It clear that
Bappebtl "may," but need not, submit a report recommending prosecution to the
Attorney General To make thIS entirely clear, the regulations also state In Article 5F
that Bappebtl may terminate a cnmlnal Investigation at any time With the approval of the
Chairman

The regulations provide that any report submitted to the prosecutor must fIrst be
reviewed by Bappebtl's Legal Counsel and approved, In writing, by the Chairman ThiS
process IS Intended to ensure that prosecution recommendatIons to the Attorney
General are legally sound and consistent With agency regulatory policy

Finally, ArtIcle 6 of the draft regulations c1anfles that criminal Investigations complement
the agency's regulatory enforcement powers First, Information developed In cnmlnal
investigations may be used as the basIs for administratIve sanctions, since conduct
serious enough to be prosecuted cnmlnally Will almost Invariably ment administrative
actIons Second, the regulations make It clear that Bappebtl need not elect ItS
remedies, and that the Imposition of cnmlnal or administrative sanctions does not
preclude subsequent adminIstrative or cnmlnal action
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Regulation of Futures Markets Crlmmal Investigations

Article 1
General ProvIsions

A These regulations govern Bappebtl's conduct of suspected criminal violations of Law
No 32 of 1997 (the "Law"), conducted pursuant to Article 68 of the Law

B An investigation IS an InqUiry Into whether or not there has been a criminal violation
• of any provIsion of Articles 71, 72, 73, 74 or 75 of the Law, and, If so, whether,

pursuant to Article 68(5) of the Law, a report of Investigative findings recommending
criminal prosecution should be forwarded the Attorney General through the Police
Investigator of the Republic of Indonesia

•
I
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C Bappebtl may conduct an Investigation Into suspected criminal violations of the law
whenever information IS received by CIvil Servant Officials authorized to receive
reports or complaints under Article 68 which Indicates that a violation of the criminal
provIsions of the Law may have occurred Such Information may come from any
source, Including members of the public, participants In the futures markets, other
members of Bappebtl's staff, or other agencies of the Indonesian government
Whether Bappebtl conducts an Investigation IS a matter within ItS sole discretion, and

I

receipt of such Information does not require Bappebtl conduct a criminal
investigation

D Bappebtl may conduct Investigations under Article 68 at any time, and any such
Investigation may be In addition to an examination of the same matter under Article
66 of the Law

E Only CIvil Servant Officials authorized as Investigators under Article 68(1) of the Law
may conduct Investigations, although such Officials may receive assistance from
experts employed within or outside Bappebtl as the Chairman deems appropriate

Article 2
Initiation of Investigations

A No investigation under Article 68 may be Initiated without prior written approval of
the Chairman of Bappebtl In the form of an Order signed by the Chairman

B The Order shall state a finding by Bappebtl that criminal conduct under the law IS
reasonably suspected and that an Investigation IS appropriate In the public Interest
The Order shall designate those members of Bappebtl's staff authorized to conduct
the Investigation
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C Any request by Bappebtl staff to Initiate an investigation shall be reviewed by the
Bureau of Legal Counsel prior to the Issuance of an Order

D The Bappebtl CIvil Servant Official In charge of the investigation shall notify the
Police Investigator of the Republic of IndoneSia of the Initiation of the investigation
within five business days after the execution of the Order by the Chairman, and shall
consult as necessary with the Police Investigator dUring the course of the
investigation

Article 3
Conduct of the Investigation

A All Investigations shall be conducted In accordance with Article 68 of the Law, other
relevant provIsions of law, and the Constitution of the Republic of IndoneSia

B The CIvil Servant OffiCials authorized to conduct the Investigation may

(I) receive reports or complaints of any activity which may constitute criminal
conduct under the Law,

(II) conduct an investigation Into such reports or complaints,
(III) Investigate, interview, or examine any person, and request Information and

phySical eVidence from any such person,
I

(IV) examine the books and records required by Bappebtl to be kept under the Law
and regulations, and all other books, records, or documents (Including computer
records) reasonably related to suspected criminal Violations of the Law,

(v) enter Into any place reasonably suspected to contain eVidence, books, records,
documents or other phySical eVidence (including computer records) relating to
suspected Violations of the Law Except In extraordinary Circumstances, such
entry should be dUring normal business hours, and should be conducted With due
regard for the ongoing business of any persons affected by the InvestigatIOn,

(VI) take possession of any eVidence the CIvil Servant OffiCial reasonably believes to
be potential eVidence of criminal Violations under the Law If the OffiCial takes
possession of any potential eVidence, the OffiCial shall provide the person from
whom the eVidence IS taken With a receipt describing With reasonable specificity
the Items taken,

(vlI)request the Bank of IndoneSia or any other financial institution to freeze the bank
accounts of any party suspected of Violating the Law Bappebtl shall notify the
person whose accounts are subject to the freeze of ItS request after the request
has been granted,

(vlII)request the assistance of other persons, Including but not limited to other
members of Bappebtl's staff and other law enforcement agencies, In the conduct
of the inVestigation, as Bappebtlln ItS sole discretion may deem appropriate,

(IX) request approval from the MInister of Finance to obtain the bank records of any
person or entity suspected of Violating the Law, In accordance With Banking law
and regulations
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C Any book, records, documents or other physical eVidence taken Into possession by
Bappebtl dUring an investigation shall be maintained separately from other agency
records and safeguarded In a manner that ensures ItS Integrity

o Bappebtl may, In ItS sole discretion, confiscate any book, record, documents or other
phySical eVidence taken Into possession dUring an Investigation, If It deems such
confiscation as necessary and In the Interests of Justice Bappebtl shall notify the
person or entity from whom the eVidence IS confiscated of ItS action

E Bappebtl may, at the conclusion of an Investigation, return to the person or entity
from which It was taken any book, record, document, or other phySical eVidence
taken Into ItS possession dUring the Investigation and not confiscated

Article 4
Confidentiality of the Investigation

A Bappebtl Will ordinarily keep confidential the eXistence of any inVestigation, and any
Information, documents or other eVidence gathered In connection with the
investigation until the conclUSion of the Investigation

B If, at the conclusion of the Investigation, Bappebtl does not recommend the criminal
prosecution of any person for violations of the Law, It Will not ordinarily disclose the
eXistence of the Investigation, or any information gathered In the course of the
Investigation, except as may be reqUired by law

C In extraordinary Circumstances, Bappebtl may disclose the eXistence of an on-going
Investigation If It finds that the public Interest IS served by disclosure

Article 5
Resolution of the Investigation

A At any time dUring the inVestigation, pursuant to Article 68(5), the CIVil Servant
OffiCial authorized to conduct the Investigation, may submit a report of the findings of
the investigation through the Police Investigator to the Attorney General, In
accordance with provISions of the IndoneSian Criminal Code The report may
recommend Criminal prosecution of persons which the Investigation finds have
committed violations of any provISions of Article 71,72,73,74, or 75 of the Law, and
shall contain the legal and eVidentiary baSIS for any recommendation

B No report of findings may be submitted to the Attorney General without the prior
written approval of the Chairman of Bappebtl
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C Any report to be submitted to the Attorney General shall be reviewed by the Bureau
of Legal Counsel prior to the approval of the Chairman and submission to the
Attorney General

D Bappebtl will not publicly disclose any report of findings submitted to the Attorney
General

E An investigation under Article 68 may be terminated at any time upon the written
approval of the Chairman

Article 6
Sanctions, Further Action

A Information developed dunng an Investigation may form the baSIS for administrative
sanctions under Article 69, whether or not the Chairman of Bappebtl determines to
submit a report of findings recommending Criminal prosecution to the Attorney
General

B The ImpOSition of administrative sanctions shall not prevent the cnmlnal prosecution
of any person under the Law

C The ImpOSition of Criminal penalties upon any person under the Law shall not
preclude the ImpOSition of administrative sanctions under Article 69 of the Law
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