
p OCCUUCKO 

A .MepuKartcKoe 

CyoeucKoe 

II apmrtepcmao 

MATERIALS 

JUDICIAL SELECTION, ETHICS, AND DISCIPLINE 

Belgorod, Russia 
November 16-18, 1998 

NATIONAL JUDICIAL COLLEGE 

with the part1c1pat10n of 
Russia Colleg1a on Jud1c1al Quahficatmns 

__ Sponsored by Umted States Agency for International Development (USAID) __ 

1998 



SUPREME COLLEGIA ON JUDICIAL QUALIFICATIONS WORKSHOP 

JUDICIAL SELECTION, ETHICS, AND DISCIPLINE 

RUSSIAN-AMERICAN JUDICIAL PARTNERSIDP 
(RAJP) 

Belgorod, Russia 
November 16 - November 18, 1998 

____ Sponsored by USAID ___ _ 

8 30 - 9 00 Registration 

Dayl 
Monday, November 16 

JUDICIAL SELECTION 

9 00 - 10 00 Welcomes and Opemng Remarks 
Judge Anatoly Zherebtsov, Chair of the Supreme Collegia on Judicial 
Quabficat10n 
Judge Betty Barteau, Chief of Party, RAJP 
Evgeny Savchenko, Governor of Belgorod Oblast 
Judge Ivan Zazdravnykh, Chair of Belgorod Oblast Court 
Judge Antomna Koptseva, Chair of Belgorod Oblast Commercial Court 

10 00 - 11 30 Ob1ectives of Select10n Methods 
Presentation by the Honorable Sam J Ervm, III, Circmt Judge of the 
Court of Appeals for the Fourth Circmt 
This presentation will address the methods of selectmg judges m the US 

11 30 - 11 45 Coffee Break 

11 45 - 13 00 State Systems for the Select10n of Judges 
Presentat10n by Marla Greenstem, Executive Director of the Alaska 
Commission of Jud1c1al Conduct 
This session will focus on regional systems for the select10n of judges m the 
Umted States 

13 00 - 14 00 Lunch 

14 00 - 15 30 Selection of Judges m the Russian Federation 
Presentation by Judge Valentin Kuznetsov, Supreme Court of the Russian 
Federation 
This presentation will address the judicial select10n process m the RF 
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15 30 - 16 00 Coffee Break 

16 00 - 17 00 Selection of Judges m the Sub1ects of the Russian Federation 
Presentation by Judge Gahna Fedorenko, Deputy Chair of the 
Yaroslavsky Oblast Court and Member of the Supreme Judicial 
Qualification Collegia of the Russian Federation 

17 00 - 18 00 Panel Discussion led by V Robert Payant, President Ementus of the 
National Judicial College Participants will explore the attributes of the highly 
effective judge and discuss the apphcatlon process 

18 00 Adjourn 

Day2 
Tuesday, November 17 
JUDICIAL ETHICS 

9 00 - 10 30 Ethical Trammg m the Profession the Special Challenge of the Judiciary 
Presentation by V Robert Payant, President Ementus of the National 
Judicial College 
This session will focus on the development of the US Code of Judicial Ethics 
The presenter will also discuss standards of behavior, advisory opimons, and 
the dissemmat10n of mformation 

10 30 - 10 45 Coffee Break 

10 45 - 12 00 Judicial Conduct 
Presentation by the Honorable Michael Hogan, Chief Judge of the 
Umted States Federal D1str1ct Court, Portland, Oregon 
This presentation will focus onJudicial conduct on and off the bench Issues 
related to Judicial temperament, physical and mental concerns, and conflict of 
mterest will be covered Non-Judicial activities of Judges, e g , membership m 
political parties, Judicial associat10ns, and the ethical and professional scope of 
such activities will also be discussed 

12 00 - 13 00 Lunch 

13 00 - 14 30 Jud1c1al Ethics m the Russian Federation 
Presentation by Judge Natalya Senatorova, Chair of the Commercial 
Court of the Republic ofKhakas1a and Valentm Eremenko, Judge of the 
Belgorod Oblast and Chair of the Judicial Quahficat10n Collegia of the 
Belgorod Oblast 
This presentat10n will address the regulation of Judicial conduct, the types of 
cases, and the mam ethical issues m the Russian Federat10n 

14 30 - 14 45 Coffee Break 
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14 45 - 17 00 Panel D1scuss1on 
Participants will discuss hypothetical situat10ns to gam a better understandmg a 
Judicial ethics Small groups will develop responses to the hypothetical 
situat10ns presented and report back to the full group 

17 00 Adjourn 

Day3 
Wednesday, November 18 
JUDICIAL DISCIPLINE 

9 00 - 10 30 Types of D1sc1plmary Procedure 
Presentation by the Honorable Sam J Ervm, III, C1rcmt Judge of the 
Court of Appeals for the Fourth C1rcmt 
This session will focus on the types of procedure for disciphmng judges, 
mcludmg a discussion of sanctions and enforcement Issues related to 
confidentiality, mformal resolution, and the dissemmatlon of decisions will 
also be addressed 

10 30 - 10 45 Coffee Break 

10 45 - 12 00 State D1scmlmary Mechamsms 
Presentation by Marla Greenstem, Executive Director of the Alaska 
Commission of Judicial Conduct 
This presentat10n will address issues related to state Judicial d1sc1plme 
commissions, confidentiality, and cnmmal conv1ct10ns 

12 00 - 13 00 Lunch 

13 00 - 14 30 Judicial Disciplme m the Russian Federation 
Presentation by Judge Victor Terekhma, Chair of the Penzenskovo Oblast 
Court and Member of the Supreme Judicial Qualification Collegia of the 
Russian Federation 
This sess10n will focus on Judicial disciplme and enforcement m the Russian 
Federation 

14 30 - 14 45 Coffee Break 

14 45 - 16 00 Panel Discussion Judicial D1sciphne 

16 00 Closmg Remarks 
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JUDGE BETTY BARTEAU 

After rece1vmg a law degree from Indiana Umvers1ty School of Law - Ind1anapohs, Judge 
Barteau was m pnvate practice for 10 years Dunng this time she also served as a deputy 
prosecutor, a defense attorney, county attorney and as a city court judge She was elected to the 
Manon Supenor Court m Indianapohs, Indiana m 1974 where she served for 16 years In 1991 
she jomed the Indiana Court of Appeals, leavmg that court m 1998 to become the Chief of the 
Russian Amencan Judicial Partnership, a USAID funded project of the Nat10nal Judicial College 
and Chemomcs Internat10nal based m Moscow, Russia This project 1s prov1dmg and developmg 
jud1c1al educat10n and tra1mng for the Commercial and General Junsd1ction courts of Russia, as 
well as workmg with the courts m the development of techmcal support systems and legal 
publications 
Judge Barteau received her LLM m the Judicial Process from the Uruvers1ty of Virg1rua School 
of Law m 1994 She 1s past president of the Association of Family and Conc1hat10n Courts and 
was a foundmg member of the Nat10nal Associat10n of Women Judges She has received many 
awards mcludmg bemg named Indiana Women of the Year m 1978 for her contribut10n m 
furthermg equality for women m the busmess and professional fields 
Judge Barteau 1s a 1975 graduate of the Nat10nal Judicial College, has been on the faculty smce 
1978, and was the 1993 recipient of the Griswold Award for Excellence m Teachmg She was a 
charter member of the NJC Faculty Council and served as its chair for the year 1990 

JUDGE V ROBERT PAYANT, PRESIDENT EMERITUS 

Judge Payant became NJC's seventh dean and chief executive officer on July 1, 1990, and m 
1994 was named president He served twenty years as a Michigan trial judge, a circmt court 
judge from January 1978 to December 31, 1982, a district court judge (1969-77), and a probate 
andjuvemle court judge (1963-68) Earlier, he was m the private practice oflaw and was the city 
attorney of Iron Mountam, M1ch1gan Judge Payant earned his B A from Marquette Umversity 
and his J D from Marquette Umversity Law School He has lectured at numerous state and 
reg10nal semmars throughout the Umted States and overseas Judge Payant has been a faculty 
member at the National Judicial College smce 1973 and was associate dean from January 1983 
until July 1985 From 1985 until 1988 he was Michigan's state court achmmstrator 

DAVID M VAUGHN 

Mr Vaughn currently serves as Deputy Chief of Party m Moscow for the Russ1an-Amencan 
Judicial Partnership project with 1s assistmg the judicial leadership of Russia to implement 
judicial reforms Pnor to this assignment, her served m Almaty, Kazakhstan, as a volunteer 
liaison for the Amencan Bar Assoc1at10n Central and East European Law Imtiative, where he ran 
two fully-staffed field offices and was responsible for a variety of legal reform programs aimed at 
judges and lawyers While m Kazakhstan, he also worked closely with the Parliament on 
tmprovmg the quality of legislat10n David Vaughn obtamed a B A m Russian language and an 
MA m political science from the Umversity of Vermont m Burlmgton, and a JD concentratmg 
m mternat10nal law for the American Uruvers1ty m Washington, D C He received Russian 
language trammg at the Pushkm Institute of the Russian Language m Moscow and the Umvers1ty 
of Khar'kov m Ukraine He has over six years experience m mtemat10nal, constitutional, and 
crimmal law, and has a background m mtemational affairs and human rights issues 
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SAMUEL JAMES ERVIN, ID 

EARLY YEARS. Born m Morganton, Burke County, March 2, 1926, to Samuel James 
and Margaret Bruce (Bell) Ervm, Jr 

EDUCATION: Morganton Public Schools, Morganton High School. 1943, Dav1dson 
College, 1948, BS, Harvard LAW School, 1951, LLB 

PROFESSIONAL 
BACKGROUND: Appomtcd to U S Court of Appeals for the Fourth Ctrcwt on May 23, 

1980, became Ch.lef Judge on February 141 1989 and continued m that 
capacity unttl February 15, 1996, resumed status~ Active CU'Cwt Judge 
on that date, Judge, NC Superior Court, 25th D1stnct, 1967-80, legal 
practice, 1952-67, Sobc1tor, Bmke County Crumnal Court, 1954-56 

POLITICAL 
ACTIVITIES· Membt=r, NC House ofRepresentanves, 1965.67 

MILITARY 
SERVICE: Served, US Army, 1944-46, 1951-52 (lst Lieutenant), Infantry. Judge 

Advocate General's Corps Served, NC Army National Guard, 1955-
69 (Colonel) 

HONORS: Young Man of the Year and D1stmgwshed Service Award, Morganton 
Chamber of Conunerce, 1954 

REUGIOUS 
ACTIVITIES Member, Fll'St Presbytenan Church, Elder; Deacon, Sunday School 

teat.her 

FAMILY: Mamcd, Elisabeth Crawford, October 25, 1952 
Chtldrcn Samuel James, IV, Elisabeth Fore, Robert Crawford and 
Margaret Bell 
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HONORABLE MICHAEL R. HOGAN 
Chief United States District Judge 

D1stnct of Oregon 
211 East 7th Street 

Eugene, Oregon 97401 
(541) 465-6773 

Judge Hogan was born m Oregon City, Oregon, on September 24, 1946 He 
graduated from Myrtle Point Umon High School in 1964, received a Bachelor of 
Arts degree from the Un1vers1tY of Oregon Honors College m 1968, and a 
Doctorate of Junsprudence degree from the Georgetown Umvers1ty Law Center in 

1971 

Judge Hogan was admitted to the Oregon State Bar, the United States District 
Court for the District of Oregon, and the Court of Appeals for the Ninth Circuit m 
1971 

After graduating from law school, Judge Hogan served as a law clerk to then Chief 
Judge Robert C Bellom of the United States District Court for the District of 
Oregon He next was employed as a trial associate for the law farm Miller, 
Anderson, Nash, Yerke and Wiener m Portland, Oregon 

Judge Hogan was appointed part-tame Magistrate and part-time Bankruptcy Judge 
m 1973 and full-time Umted States Magistrate Judge 1n 1979 He was appointed 
to the pos1t1on of United States Distract Judge by President Bush m 1991 Judge 
Hogan assumed the respons1b1l1t1es of Chief Judge for the District of Oregon m 
1995 

Judge Hogan 1s currently a member of the American Bar Association, the Oregon 
State Bar Assoc1at1on, the lane County Bar Assoc1at1on, the Federal Judges 
Assoc1at1on, the Roland K Rodman Inn of Court, and 1s a senior fellow of the 
American Leadership Forum He served as the national president of the United 
States Magistrate Judges Assoc1at1on from 1980 to 1981 , and the chairman of the 
Board of V1s1tors for the University of Oregon School of Law from 1993 to 1996 
Other professional mvolvments include committees for the Jud1c1al Conference of 
the United States, the Adm1mstrat1ve Office of the United States Courts, Oregon 
Federal/State Judicial Council, the Nmth C1rcu1t Jud1c1al Conference, the Federal 
Jud1c1al Center, the National Institute of Trial Advocacy, the National Jud1c1al 
College, and the Federal Bar Assoc1at1on 

He as well known for bnngmg "the gentle touch" to successful settlement 
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conferences in c1v1l cases, receiving the lnd1v1dual Award for Leadership m the 
Promotion of Dispute Resolution from the Center for Dispute Resolution of the 
Willamette University College of Law m 1988 Judge Hogan 1s the author of 
'Jud1c1al Settlment Conferences Empowering the Parties to Decide Through 
Negot1at1ons" m the summer issue of the WILLAMETTE LAW REVIEW m 1991 
Other pubhcat1ons include "Drawing the Lrne on C1v1I Rights Fees'' published in the 
American Bar Association pubhcat1on of THE BRIEF in the winter of 1988 

Judge Hogan's community act1v1t1es include Campus Life of Eugene, Western 
Conservative Baptist Semmary, Rotary, Alvord-Taylor Houses, Student Leadership 
Forum, Calvary Baptist Church, community prayer breakfasts, high school and 
college commencement speaker, and other assoc1at1on guest speaker 

Judge Hogan 1s happily married and has three charming children 
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MARLA N GREENSTEIN 

EDUCATION 

Loyola Umversity School of Law, Clncago, Illmois, J D received June 1982 

International Graduate Summer School, Exeter College, Umversity of Oxford, England 
Certificate received August 1978, Studies m Modem Bntish Political Theory 

Georgetown Umversity, Waslnngton, DC, AB received May 1979 
Majors m American Government and Philosophy 

LEGAL EXPERIENCE 

February 1989 to present ALASKA COMMISSION ON JUDICIAL CONDUCT, Anchorage, 
Alaska Posit10n Executive Director 
Nature of work Chief admimstrative officer and attorney for the commiss10n Investigate, 
screen, and review allegations of ethical misconduct agamst state court Judges Prepare and 
present the commiss10n's annual operatmg budget Present the commission's budget and 
legislation to the state legislature Employ and supervise commission staff and special 
counsel Mamtam statistics concemmg the commission's complamt processmg Recommend 
disciplmary act10n to the commiss10n and assist m improvmg comrmssion procedures and 
policies Develop and conduct educational programs for judges and court personnel Assist 
Court Rules Comrmttees as requested Liaison to the community and respond to all media 
mqumes 

December 1985 to September 1989 ALASKA JUDICIAL COUNCIL, Anchorage, Alaska 
Position Senior Staff Attorney, Staff Attorney 
Nature of work Research planning and implementation relatmg to admimstration of justice 
issues and judicial evaluation, draftmg procedures and recommendations legal research and 
wntmg, grant wntmg, legislative testimony, staff to committees, public speakmg 

August 1982 to November 1985 AMERICAN JUDICATURE SOCIETY, Chicago, Illm01s 
Position Senior Staff Attorney, Staff Attorney 
Nature of work Program development and implementation, draftmg of model procedures, 
provlSlons and forms, legal research and wntmg, public speakmg, legislative testimony, 
grant wntmg All work related to admimstration of justice issues concentratmg on Judicial 
evaluation, selection, and discipline 

October 1985 COMMITTEE OJ\T COURTS A.ND-.Jtl"&TICE, Chicago, Illm01s 
Position Consultant 
Nature of work Informat10nal assistance to lobby for ment selection of judges m Illm01s 

May 1981 to August 1982 AMERICAN JUDICATURE SOCIETY, Chicago, Illmo1s 
Position Research Assistant 
Nature of work Wntmg for the Judicial Disciplme and Disability Digest and legal research 
relatmg to judicial ethics 

8 



January 1981 to May 1981 THE LAKE MICHIGAN FEDERATION, Chicago, Illm01s 

Position Research Assistant 
Nature of work Legal research on environmental issues 

Sprmg of 1976 and Fall of 1977 US HOUSE OF REPRESENTATIVES OFFICE OF 
CONGRESSMAN SIDNEY R YATES, Washmgton, DC Position Congressional Intern 
Nature of work Legislative research and constituent casework 

PROFESSIONAL ACTIVITIES 

1990, T92, T94, T96, '98 NATIONAL COLLEGE ON JUDICIAL CONDUCT AND 

ETHICS, Faculty member 
1992-1996 PACIFIC JUDICIAL COUNCIL CONFERENCE (1992 Agana, Guam/1996 
Saipan) developed and presented first Judicial ethics program for the Judicial officers of 
the U S Trust Temtones Presented follow-up program m 1996 with a program tailored to 
particular ethical concerns of small commumties with confhctmg cultural demands 
1991 to present AMERICAN JUDICATURE SOCIETY BOARD OF DIRECTORS (1991-
92, 1993-5, 1995-97, 1997- present Executive Committee 
1989 to present ASSOCIATION OF JUDICIAL DISCIPLINARY COUNSEL (August 1991 
reelected to 3 year term as member of Board of Directors, reelected 1994, servmg as Secretary 
1994 - present) 
1989 ALASKA SUPREME COURT MEDIATION TASK FORCE 
1982 to present AMERICAN BAR ASSOCIATION Conumttees Gavel Awards Screenmg 
and Standmg Committees (1982-91, 92-present), Judicial Admmistration Division Lawyers 
Conference Committee on Judicial Performance and Conduct (Co-Chair 1991-95), 
SecretaryNice-Chrur (1994), Chair-Elect Lawyers Conference (1995-96), Chair Lawyers 
Conference (1996-97), Delegate to Judicial Divis10n Council (1997-present) 
BAR ADMISSIONS 
State of Illmois (Nov 1982), U S Distnct Court for the Northern District of Illmois (Dec 
1982), U S Court of Appeals for the Seventh Circmt (Jan 1983), State of Alaska (Aug 1997) 

COMMUNITY SERVICE 

November 1987 to present Congregation Beth Sholom Anchorage, Alaska, Member Board of 
Trustees and various offices, religious school teacher 
October 1987 to present Georgetown Alumm Admiss10ns Program, Washmgton, DC 
Interview and evaluate student applicants for admiss10n 
July 1986 to June 1988 Conflict Resolution Center, Anchorage, Alaska, Member Board of 
Directors 

RECOGNITION AND HONORS 

1987 to present 

1990 to present 

1978 

Who's Who m Amencan Law 

Who's Who Emergmg Leaders 

Elected member of Pi Sigma Alpha 
Nat10nal pohtical science honor 
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LEGAL PUBLICATIONS 

Massachusetts School of Law The Long Term View, Judicial Disciplme m Alaska Summer 
1997 

American Bar Associat10n, Judicial Adrmmstration DivlSlon, Lawyers' Letter, " New Book 
Exam.mes Judicial Conduct and Ethics A Review of Shaman, Lubet, and Alfim's Judicial 
Conduct and Ethics (Michie Company, 1990)" December 1990 

Alaska Judicial Council News Cameras m the Alaska Courts Assessmg the Impact January 
1988 

American Bar Associat10n We the People Community Forums on the Const1tut1on, "Should 
Judges be Subject to Recall?" April 1987 

American Judicature Society Model Judicial Select10n Prov1S1ons 1985 

American Judicature Society Handbook for Judicial Nommatmg Commissioners January 
1984 (updated 1985) 

Lake Michigan Federation Lake Michigan Papers, "Attackmg Sources ofNonpomt Pollut10n 
m the Rivers of Southwestern Michigan An Environmentalist's Gmde to Legal Remedies" 
June 1981 
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JUDICIAL SELECTION AND JUDICIAL DISCIPLINE IN THE UNITED 
STATES FEDERAL COURT SYSTEM 

Jud1c1al Conduct and Qualifications Semmar 
Oryol, Russia 

Nov 9-12, 1998 

Honorable Sam J Ervm ill 
U mted States Court of Appeals for the Fourth C1rcmt 

I Objectives of the Federal Jud1c1al Method 

A Introduction The Federal Jud1c1ary, Past and Present 

1 In the Jud1c1ary Act of 1789, the Congress authonzed 19 federal Judgeships -
six seats on the U S Supreme Court and 13 d1stnct Judgeslups 

2 Today, over 800 Judges serve m the federal jud1c1ary, and the s1gruficance of 
the JUd1c1ary m the poht1cal, econmmc, and cultural hfe of the United States 
has expanded far beyond the lumted role our forefathers env1s1oned 

B Jud1c1al Independence 

I Jud1c1al independence 1s a fundamental tenet of the U S legal system, and a 
necessary precursor to the rule oflaw 

2 Jud1c1al independence is preserved by, mter aila fixed tenure, fixed and 
adequate compensation, IIlllllmum qualifications, and hm1ted c1vd immumty 
(Note that m many U S states, Judges lack permanent tenure and serve at the 
wtll of the electorate) 

a F 1xed Tenure 

(1) Smee 1789, federal judges m the US have had hfe tenure 
(Art III, Sec 1 of the Const1tut1on provides that federal 
judges shall "hold their Offices dunng good Behavior") The 
exception to this rule is an Article I judge (whom the 
executive may remove for cause) 

(2) Drafters of the US Constltut1on felt particularly aggneved by 
the frequency with wluch the Crown removed colomal Judges 
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at its pleasure, therefore, the "good behav1ortt standard was 
adopted to shield federal Judges from pohtical pressure and the 
threat of removal for an unpopular dec1s10n 

(3) Life tenure also guarantees that no transient poht1cal 
philosophy will come to donnnate the courts Under a hfe 
tenure scheme, the compos1t10n of the political branches 
changes far more frequently than that of the federal bench, 
reducing the opportumty for poht1c1ans to "pack" the courts 

( 4) (Parenthetically, hfe tenure sometimes creates appellate courts 
whose members have sharply divergent poht1cal and 
phtlosoplucal outlooks, decreasing the hkebhood of unarum1ty 
m appellate rulmgs ) 

b Fixed and Adequate Compensation 

' 
(1) In the US legal system, JUd1c1al compensation 1s fixed by 

statute, to prevent the legislature or the executive from 
rewarding or purushmg federal Judges by marupulatmg 1ud1c1al 
salanes 

(2) Salanes are set at levels sufficient to allow JUdges to hve m 
reasonable comfort without resort to mappropnate sources of 
outside income, and sufficient to insulate Judges from the 
temptation ofbnbery or kickbacks 

(3) Legal commentators also recommend that salaries be sufficient 
to attract lugh-cahber candidates from the more lucrative 
pnvate sector, and to preserve the mst1tut10nal prestige of a 
federal JUd1cial appomtment 

c Educattona1 Requirements 

(I) Mm1mal requirements for educatton and professional 
accomphshment are needed to assure that Judges are 
adequately prepared for their role and have garnered the 
respect of their peers 

(a) In the US, federal Judges must be members of the bar 
m good standmg 

(b) The Amen can Bar Assoc1at10n also issues an 
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mdependent ratmg of a candidate's quahficat10n for 
the federal bench 

(2) Stnngent quahficatton standards may result ma lugh level of 
moral mtegnty and professional accomplishment on the bench, 
but to assure a broader poht1cal leg1t1macy, the 1ud1c1ary must 
m some sense be representative of the population as a whole 

(a) For example, m the US, women and mmont1es have 
h1stoncally faced bamers to legal educatmn, 
professional advancement, and pobt1cal access As a 
consequence, the federal bench 1s predominantly 
whtte, male, and upper rmddle-class 

(b) In response, some commentators suggest that JUd1c1al 
recruitment be conducted with an eye toward 
mcreasmg the presence of under-represented groups 
on the federal bench, to better reflect Amenca1s 
cultural pluralism 

d L1m1ted Protect10n from Civil L1ab1hty 

(1) U S Judges are immune from civll lawsmts concerning their 
JUd1c1al ruhngs or official conduct m office Thts protect10n is 
deemed necessary to preserve judicial independence, and to 
avoid the meffic1ency that would result 1f Judges were forced 
to devote time and energy to defendmg such lawsmts 

(2) Federal judges are hable for c1vd penalties for extra-jud1c1al 
misconduct ( e g , penalties ansmg from traffic tickets or 
underpayment of mcome tax) 

(3) Likewise, federal judges remam subject to cnmmal bab1hty, 
although --importantly-- the Const1tut10n does not md1cate 
whether pre-impeachment cnmmal prosecutions of federal 
judges are perm1ss1ble 

3 JudiCial mdependence requires that the JUd1c1ary be the final mterpreter of the 
law 

a In the U S , the separatmn of powers theory dictates thc:1.t neither the 
executive nor the legislature may alter a court's dec1s10n m a given 
case 
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b The doctnne ofjuchctal review also gives our federal courts the ability 
to overnde unconst1tut1onal leg1slat1ve acts, but this power is not a 
prereqms1te fer an independent JUd1c1ary the English legal system 
mamtams its mdependence Without the power of Jud1c1al review 

C Jud1etal Integnty 

1 Jud1c1al independence is not the only Constitutional value m our legal system, 
the framers also sought to preserve Jud1c1al mtegnty and accountab1hty by 
sub3ectmg federal judges to the poss1b1hty of impeachment and cnmmal 
bab1hty 

2 The values of JUd1c1al mdependence and jud1c1al mtegnty may conflict, as 
illustrated by the debate concerning appropriate mechamsms for 1ud1c1al self 
d1sc1plme 

a To the extent that Article III 1udges are empowered to d1sc1phne one 
another outside the ordinary process of appellate review, mdrv1dual 
Judges may find thetr autonomy and 1mpart1abty compromised 

b Indeed, some commentators suggest that 1ud1c1al self-regulation leads 
to harassment or mtmudatmn of non-confornust Judges 

3 The overwhelming importance that we place on JUd1c1al autonomy dictates 
that, m our system, the Supreme Court --wluch must retam maximal JUd1c1al 
mdependence--may not be subjected to the d1sc1plme of the lower federal 
courts, the legislature, or the executive 

II How Federal Judges are Selected 

A Choosmg Candidates 

l Pnor to the Carter adnurustrat1on (1980s), lower federal court nommat1ons 
were routme and relatively apoht1cal, the executive branch deferred many 
nonunat1on dec1s1ons to senators 

2 - Increasmgly, bmh the executive and legislative branches of government have 
come to view appointments to the federal bench as domestic pohcy-malang 
opporturut1es 

3 With the advent of greater national media coverage of the legal system ( e g , 
Court TV, CSPAN) , and the widespread d1ssemmat1on of higher court 
decisions on the Internet, poht1c1ans and the pubhc have become more attuned 
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to the poht1cs of 1ud1c1al nommatmns The nommat1on of Judges who are 
perceived as strongly 1deological now attracts media and interest group 
attention, a groundswell of negative publicity can smk a nommatmn 

B Candidate Pool 

I In civil law countnes, Judges are selected from among those who have chosen 
Judicial admuustration as a career path dtstmct from law practice 

2 In the US ,Judges are drawn directly from the bar, and most candidates are 
successful practicing attorneys or legal acadenucs 

3 Jud1c1al appomtments are mvanably influenced by the pobtical process, and 
appmntees most often reflect the poht1cal ideology of (and usually belong to 
the same pohtical party as) the appomtmg President 

C Nommat1on and Confirmation Process 

1 Candidates for the federal bench are identified by the President, by the 
Attorney General, by U S senators from the state where the vacancy has 
occurred, or by local party leaders or Judges who wish to advance a particular 
candidate 

2 Once 1dent1fied, the candidate will be thoroughly screened 

a His or her background wdl be mvest1gated by the Justice Department 
and the FBI 

b Candidate quahficat1ons will be exammed by the Amencan Bar 
Assoc1at10n (which issues its own recommendation), and by the 
Senate Jud1c1ary Conumttee 

c The candidate's oral testunony before the Jud1c1ary Committee may 
s1gruficantly mfluence the outcome of the Corrumttee vote 

3 Once a candidate is voted out of the Jud1c1ary Committee, confirmat1on 
requires a vote of the full Senate 

4 Senators play a particularly prominent role m the selection of federal d1stnct 
court Judges 

a A trad1t1on of "Senatonal courtesy" permits Senators from the state 
m question to advance their own nominees first 
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b The oppos1t.Jon of a home-state senator may prevent a candidate from 
ever receiving a heanng before the Judiciary Comrruttee 

D Confirmation Statistics 

1 The percentage of nommees confirmed to the federal bench rarely falls below 
70% for any given adrrurustrat10n, although research suggests that the 
confirmation rate for the federal bench 1s slowly decreasing with time 

2 Delays m confirmation have also mcreased, to the pomt where the average 
time between referral to the Senate Judiciary Committee and confirmation 
now approaches two months 

3 These trends reflect the mcreased poht1c1zatmn and pubhc part1c1pat1on m the 
nommat1on process 

III Jud1c1al D1sc1plme on the Federal Bench 

A Purpose 

I Our Federal system of Judicial conduct regulation serves a dual purpose 

a To provide behav10ral mandates and gu1delmes for proper 1ud1c1al 
conduct 

b To 1dent1fy, correct, or pumsh specific act10ns that contaminate the 
3ud1cia1 process 

(1) Federal Judges are subject to formal codes of conduct and 
statutory restnctmns on their behav10r 

(2) Members of the federal bench also act pnvately, outside the 
bounds of any fonnal system of conduct regulation, to correct 
the lapses of fellow Judges and to urge remedial action when 
necessary 

(3) Federal judges may be d1sc1plmed by a supervisory JUd1c1al 
body, but they may only be removed by the Congress, 
followmg a lengthy process of impeachment and conV1ct10n 
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B Formal Constramts 

l Formal constramts onjud1c1al behavior mclude 

a Statutes that apply to many or most federal employees ( e g , 
prolnb1t10ns agamst bnbes, nepotism, or certam types of outside 
employment, mandatory financial disclosure requirements), 

b Art II, Sec 4 of the US Constitution, subJectmg federal Judges to 
removal from office if they are impeached and convicted by the 
legislature of "high cnmes and misdemeanors, 11 

c The "Jud1c1al d1squahficatlon statute," 28 U S C Sec 455, wtuch 
requires Judges to 

(1) At their own d1scret10n, d1squahfy themselves "m any 
proceeding m which [thetr] 1mpart1ahty might be questioned, 11 

(2) Automatically d1squahfy themselves under certam 
crrcumstances ( e g , personal knowledge concerrung the facts, 
pnor fatn1hanty with the issues, or financial mterests m the 
outcome), 

d The Canon of Jud1c1al Etlucs, whtch mcludes reqmrements that Judges 
mamtam pobt1cal neutrality and avmd conflicts of mterest, 

e The advisory Code of Conduct adopted by the U S Judicial 
Conference, whose Code of Conduct Comtn1ttee renders non-bmdmg 
ethics opm1ons, and 

f The enforcement mecharusm of the statutory ctrcu1t Jud1c1al councils 

C Informal Constraints 

1 Privately, Judges have always regulated the conduct of their peers on the 
bench 

2 Judges counsel and advise their peers m cases of health or substance-related 
1mpa1rment, and admornsh one another over mattentmn to duties 

D Mechanisms of Jud1c1al D1sc1plme 
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I Impeach.rrtent 

a Unttl 1980, the Const1tut1onal process of Impeachment was essentially 
the only formal means of d1sc1plmmg the federal Judiciary, apart from 
the cnmmal Jaw 

b Although the Constitution makes no express reference to the removal 
of judges, m the US we have lnstoncally treated Article III Judges as 
"c1vd officers 11 subject to 1mpeaclunent under Article II 

c The Const1tutmn and lustoncal precedent d1stmgu1sh between cnmmal 
matters and impeachable offenses 

{l) Impeachable offenses, as defined by the dehberately vague 
phrase "high cnmes and nusdemeanors, 11 are inherently 
poht1cal 

(a) The label 111mpeachable offense" IS generally reserved 
for grave abuses of the public trust, thus the legislature 
IS free to detemune whether common cnmes ( e g , tax 
evasion) constitute grounds for impeachment 

(b) Conversely, lrnpeachable offenses need not amount to 
cnmmal behav10r 

(2) Sanctions (upon impeachment and conv1ct1on by the 
legislature) are luruted to removal from office and 
d1squahficat10n to hold future federal government office 

(3) It ts mterestmg to note that impeachment does not preclude 
federal judges from holdmg government pos1t10ns chosen by 
state electorates For example, a federal Judge who has been 
impeached, convicted, and removed by the Senate currently 
serves as a member of the U S House of Representatives 

2 Jud1c1al Self-D1sc1plme 

a Under the "good behaVIor" appomtment standard of Article II and the 
"necessary and proper" clause of the Const1tut1on, Congress has now 
found authonty to create a process of JUdic1al self-d1sc1plme for 
nusconduct apart from "high cnmes and misdemeanors " 
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b In 1980, Congress passed the Jud1c1al Councils Reform and Jud1c1al 
Conduct and Disability Act, estabbshmg a formal d1sc1phnary process 
for JUd1c1al mtsconduct that does not warrant lmpeachment The 
statute vests enforcement authority m the JUd1c1ary 

(1) Academics contmue to debate whether this statutory system 
of JUd1c1al self·d1sc1plme funct10ns effectively 

(2) There is also debate regarding the const1tut1onahty of a 
Congressmnal role m d1sc1plmmg federal Judges, namely 

(a} To what extent does the Const1tut10n permit Congress 
to d1sc1plme 3udges through sanctions other than 
removal? 

(b) May Congress delegate d1sc1phnary funct10ns to the 
JUd1c1al branch itself? 

( c) May Congress vote to suspend Judges, if the 
ConstltutlOn forbids leg1slat1ve adJud1cat1on? 

3 Complaints to the Circmt Jud1c1al Councils 

a Under the Jud1c1al Councils Act, anyone alleging that a federal judge 
(other than a Supreme Court Justice) has engaged m rrusconduct 
covered by the statute may file a complamt with the clerk of court m 
the Judge's ClfCUlt 

b The statute also permits the cluef judge of the c1rcmt to 1rut1ate a 
complamt sua sponte 

c Statutory Grounds for Complamt 

(1) 28 USC Sec 372(c) authorizes a JUd1c1a1 process for 
handling complaints about judges who have "engaged m 
conduct preJud1c1al to the effective and expeditious 
admm1strat1on of the courts 11 

(2) Examples of cases w1thm the statute 

(a) A judge who u!:.es his or her office to obtam special 
treatment for a party, 
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(b) A Judge who habitually fads to decide matters m a 
timely fasluon, or 

(c) A Judge whose repeated actions demonstrate a 
personal bias against a group or class 

(3) The statute does not cover an allegation that a Judge has made 
"wrong" dec151ons m a particular case 

(a) A complamt regarding biased treatment or an 
improper rulmg m a given case does not prowde 
groundsforrellefunder the statute, but rather should 
be ra1sea on appeal 

(b) Under the statute, a complaint may be d1sm1ssed if it 1s 
"directly related to the ments of a dec1s10n or 
procedural ruhng " 

d Mental or Physical D1sab1hty 

( 1) The Judicial Councils statute also authonzes Judicial councils 
to hear complaints about ;udges who are "unable to discharge 
all the duties of office by reason of mental or physical 
d1sab1hty" 

(2) A Judge 1s mentally or physically disabled if he or she 

(a) Is unable to comprehend the nature of the proceedings 
over which he or she presides, 

(b) Is unable to understand the pnnc1ples of law mvolved, 
or 

(c) Is unable to remember testimony and argument 
sufficiently well to render fair Judgments m the matters 
before him or her 

(3) The statute does not define or hm1t the cond1t1ons that might 
produce dtsab1bty Possibly d1sablmg cond1t1ons would 
mclude 

(a) A stroke that produces cognitive impairment, 
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(b) A dementmg illness (e g, Alzhe1mers), 

(c) Drug or alcohol dependency 

( 4) The d1sab1hty that is the subject of the complaint may be 
temporary or permanent 

e Complaint Process 

(I) The clerk will send copies of the complaint to the ch1ef3udge 
and to the judge who 1s the subject of the complaint 
(Complaints against the ctuef3udge are sent to the next most 
semor c1rcmt judge m regular service) 

(2) The cluef judge will review the complaint and dispose of 1t m 
one of the following ways 

(a) The cluefjudge may d1snuss frivolous claims and those 
that are not properly raised under the statute 

(b) Alternatively, the chief may conduct a hm1ted, mformal 
mqu1ry for the purpose of deterrrurung 

1) Whether the complaint should be concluded 
because appropnate corrective act10n has been 
taken, or 

u) Whether further mvest1gat1on 1s warranted 

a) In the latter case, the statute authorizes 
appomtment of a special committee, 
compnsmg the chief Judge of the 
ctrcuit and equal numbers of ctrcmt 
and d1stnct Judges 

b) This comrmttee will conduct the 
mvest1gat10n, make findings, and file a 
report with the circmt JUd1c1al council 

(c) Jud1c1al Council D1spos1tlon 

1} Upon receipt of the report, the 1ud1c1al council 
may take any of the following actions 
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a) Dismiss or conclude the complaint 

b) Order corrective action ( e g , censure, 
repnmand, request for voluntary 
retirement, or cert1ficat1on of d1sab1hty 
so that an additional Judge may be 
appointed) 

c) If the alleged misconduct constitutes 

grounds for impeachment, the JUd1c1al 
council must certify this determmat1on 
to the Jud1c1al Conference of the 
Uruted States 

( d) Jud1c1al Conference D1spos1t1on 

1) If the Jud1c1al Conference determmes that 
impeachment is warranted, the Conference 
must transmit tins detenrunat1on and a record 
of the proceedings to the U S House of 
Representatives 

n) Under a 1988 amendment to the Jud1c1al 
Counclls statute, the Judicial Conference is 
also empowered to forward an impeachment 
findmg without formal complamt or 
certrlicat1on If a Judge has been convicted of a 
felony and no procedural prospect remams for 
overturrung the conv1ction 

m) No JUd1c1al body may remove an Article III 

Judge 

a) The Const1tutton mandates that federal 
judges may only be removed following 
impeachment by the legislature 

b) Councils may order the removal of 
federal bankruptcy and magistrate 
judges, who are appointed to specified 
terms 
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f Confident1ahty 

( 1) Throughout the complaint process, files and mformat10n 
regarding the matter are treated as confidential 

(2) The fact of the complaint and the text of the d1spos1tive order 
become public only upon final d1spos1t1on 

g Rights of the Accused Judge 

(1) At each phase of the process, a Judge who 1s the subject ofa 
compJamt has the nght - and may be required- to make a 
wntten response to the allegations 

(2} The accused Judge also has the nght to appeal the dec1s10ns 
of the 1ud1c1al council 

h D1spos1t1on of Complamts 

( 1) The Jud1c1al Counctls statute also requires an annual reportmg 
of the d1spos1t1on of complaints 

(a) In 1996 (latest figures available?), 588 complamts 
were concluded 

(b) Chief Judges concluded 335 of the 588, d1smissmg all 
but 6 (which were withdrawn pnor to dismissal) 

(c) Two hundred thirty three complaints were referred to 
JUdtctal counsels, all of these cases were d1sm1ssed 

1) Russell Wheeler, Deputy Director of the 
Federal Jud1c1al Center, notes that most cases 
dismissed were either fiwolous or mvolved the 
ments of a 1ud1c1al dec1s10n 

u) Wheeler also reports that an "exhaustive" FJC 
study concludes that chief judges resolve most 
complamts effectively and confident1ally 
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Evaluative Criteria1 

Establishing Criteria 

As partot the organlzatlOQaJ meeting. cornmlss.lonera win find it helpful to Ktennfy the 

evatuatlve criteria to ~ used in the selection process The arlteria needed for a 

particular Judtetal pos1tfon depend on the role the lUdGe will pla\'. By examining the 

core crherta which Nlate to the work of-every Judge. and adding crlterfa for different 
Judk:1aJ rotes. a oommislioner wflt be able to determine the qualitles to be aought In a 
fudteiaf nominee. 

The foJICwmg examination of waluat1vecr1teria ls based on stat• constilUtlonaf and 
etatutory requirements for jucficlal offtce. llteratare on Judicial setectlon and the 

Judicial process, and literature on judicial performance evatuetlocl. Before begiMing 

theaefectton process, commlSSlonersshould beeomefannlfarwltlttha mlnlmum legal 
quallfications for the JudtClar vacancy m question Qualfflcatlana relating to age. 
citizenship residency ora tlcensetopracticetaw often appear in state conetdutions or 
statutes Other aources tor judicral eva1uat1on include repons bV the media. court 

observers and bar UBOQ8ttona 

The appendix to ttuscbaptercontalnlsuggatad measure&, an question lotm. for each 

criterion. Each question bas been designed to htghJtght partic:lllar ape(:ts of an 
appllcants badcground By consttJermgeach ofthequestions, accmmiSStOner should 

gain mslght Into Whe1her any gmm appflcant wffl make a ;god Judge 

A Juclieial non11nattng commlaslonet will find ft helpful to use trexfble. subjeetiVe 
criteria when :ecreenmg and evaluating candidates for;udfcial office. Befow is a list of 
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14 suggested triterla tor ;udiclar selecbon 

Roles and Their Criteria 

Quahtles for alt Judges 

• suttable age 

•good heatth 

• fmpartiat1ty 

•industry 

•integrity 

• prote.onaf skflt• 

• communrty Conlaeta 

• soeiat awareneq 

Addruonal qual•hes for appellate Judges: 

• coUegialtty 

• wnting abllity 

Addftlonal quai1ttet for tnal judges; 

• deets.venen 
• JUcbQaJ temperament 

• speaksng abitlty 

Additional quabtiee for eupervJ&ory 1uc1Qer 

• admm1strabve abilfty 

• tnterpersonal skdfa 

QwdlllM for AU ....... 
&al.able Aee A candidate for Judicial office ahou•d be ofd enough to haw legal 
experaence but noc too ok:f to possess the level of energy demanded by a 1udreiaJ 
position Any age 11m1tation1 wall depend on indwidtiaf circumstances such as: health, 

energy? YltaHty and mandatory retirement requiremenhL Since a nne must be drawn 

somewhere. however. there Is ample ,ust1ficab0n for a maximum age of 60 if the 
candtdata would be a first time Judge.and an age of 64 tor promot•on lo a higher court. 

The public is entitled to the appmntment of persons Who ara able to render Jong and 

vigorous senriee as part of the 1udtclary A maximum age is also oonststent wilh the 
poJICy behind mandatory retirement plans now existing 1n 39 stat• end requiring 

judges to retire from the bench st ages ranging from 70 to 75 The age of appomtment 

should be sufficiently lowtoavord a judge's mandatory retiramtentjust as the judge has 

reached peak effectiveness 

Good Health The demands of 1udicial offic;e "9QUff'e a h19h le¥el of performance and, 

consequently. appftcantl should be physicalfy .and ment&lly healthy Good ph~icai 
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health requires Judges to be free of deblfJtaling ailments, anJu* and diseases. Good 
mental health requires. an individual to have a $0Und, alert msnd and a high degree of 
emotional &tabrhty. An appl1cant'S heatth should not interfere with Judidaf duties or 
adversely affect the ability to function as a fair Md imperttal Judge 

lmpart1af1ty A goodJudg&ehould possess the abiiitytotreat cues objectively regard-­
fessofthe 1dentityoftne part1esorlhesubject matter of theoontroversy The1ucfgewil1 
be requfred to cornnder the facts before the court neutrally andlwith an open mind A 
Judge will be asked to Ignore personal premtections and •0tBengage hunsetf so far as 
posstbi., of everylnfluance that lspersonalorthatlJOmes from the particular situation 
which I& presented to htm. and base his Judicial decision on eteiments of an objective 
nature"z 

An appHcftnt who ia an attorney, mUlt be able to make the transmon from a tramed 
advocate to an independent fact-finder and evaluator He or she mu.st be capable of 
puttmg aside a tendency to plctc sides and be able to analyze Che fac§ of any g1¥en 
controversy objectively 

Finally, a1udgeshouldcany an impressiOn of fairness tothepamestoa controversy. to 
the attorneys and to other Judges. Actora in that JUdge's court should feel confident . 
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health requires 1uctges to be free of debtlrtat1ng ailmente, injuries and diseases Good 
mental health requires an 1nd1Yldual to h&Ye a sound, alert mind and a high degree of 
emotional atabrJtty An applicant's health should not interfere with jud10Nll duties or 
adversely affact the ability to function as a fair and impartiat wge 

lmpart1al1ly A good1udgeshouldpcaen the ability to treat~-obfect1vely regard­
lessotthe 1dent1ty of the parties or the subject matter of the controversy. The Judgew1ll 
be requrred to consider the facts before the«>urt neutraffy and with an open mmd A 
fudge witt be asked to ignore personal predilections and .. disengage hamseff .so far as 
possJble, of every 1nfluance thataspasonal orthatcornesfrom«he partwufar srtuation 
which rs presented to him, and bae bis ju'dtclal deelaron on ef ..... ts of an obj&Gtlve 
nature••2 

An applicant who 1s an attorney, must be able to make lbe transition from a trained 
advocate to an independent fact-finder and evaluator He or stte must be capable of 
putting aside a tendency to pack sides and be able to analyze the facts of any given 
~ntroversy objectively 

Finally a1udgeshouldicarryan"'1prenl0noffalmesstothepartlisstoacorrtrovarsy.to 
the attorneys and to other judges Actors in that 1udge"s court &houkf feel confident 
that their side wf11 be afforded fair and Independent consideration 

lnduatty The dernand4 of rising caM'oadl and backlogged calendan haYe accentu­
ated the •mportance of seleetlng KJdustriGUI judges. If. in the-past. it was evarvatkfto 
consider a JUdgeshfp a form of sinecure for lawyers who ware ready to work fess. that 
assumption Is no longt1r wdtd today:> Tile impact of caseload pressures on the core 
requirement of JudfClaf inc1ustrlouSness applies w1'h equar strength to both tnal and 
appellate courts 

The quatfty of industrY Incorporates S8Y8r8I typn of WOik habits Oedicat1on is one 
aspect of industry andJnctudes a wnnngness to ~sufficient. or even extra. lime to 
complete tasks Industry also dernamta diHgenca. involving steady and constant 
applicatfontothetaskathancJ•PunatuaHtylsatsorequ1rd AJuctgeshouldbeprompl 
and prepared To retain publtc confidenGe tn the adm1mstratkm of justice, a JU<lge 
must be in the habit of opening court on time Another aspect of industry it dec.sive­
ness wtuch ia of parUcular fmportaneetotttaf Judges To keep cases mOYfng. e JUdge 
must be wiUfng and able to reach decisions with confidence and whhout hesitation 
Fmauv. an mdustrious fudge is a goad administrator. knowmg how to manage lime and 
ensure that any iudickd staff work at peak efficiency 

Integrity The responsJb11Jty of .(Udges fQr making decisions 1hilt affect lives and for­
tunes requires the setect1on of men and women or unquestioned 1ntegnty At a min­
imum integrity means Intellectual hones~ moral vfgor and profentonal uprightness 
ttatto reQUtres a sense of honor. trustWOf'thiness andablotutesincerity and retiabUlty 
A judge with Integrity Jtunswervingtyettdcel Ethical conduct bV judges requll'M. al a 
mrnunum, commitment and adherence 10 the la¥.J, the Code of Judicial Conduct and 
the Oode of Profeatlonal Responsibdity 
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Protn110nal Slclll• All judges are expected to be wefl...Yersed Jn fundamental Jegat 
area Even Judges who ate assrgned to courts where they will have only one type of 
case must be prepared to hear a variety of issues covering procedure. evidence and 
constrtudonaJ Jaw as well u the sumtantlYe area of their 40urt's jurisd1ctton 

Neither graduatron from law achoof nor the fulfillment of a minimum requ:rement of 
years ad.rutted to pr~Hce is aufflclent to acquire the professional skills neede<S lor 

Judicial office Soth the length and type of legal expenence shouid be taken into 
account As a generaJ rule, about 10 years of fltt;atJon experience would md1cate a 
fam!Har1ty with court procedures and legal subjectt 

Legaf ana1yt1c abilfty fa equally valuable ldeatly. a Judcclat oandldate should posse11 
mtetllgence. a capacity for abltract thougnt and 1ntelrectual curi081ty 

The qtill4ty ot olerfty of lhougllt and e~ means ti.lctdity 11'1 reasoning. a 
sense of ordet or arrangement. The model Judge must know instinctively tbedtfferw 
ence betwaen lhal whk:t. II lmponant n lbal wftieh is 111er9y mterestJng. He must 
know well the mai.rtal faUacju of reasoning and 11/0ld th8"l s 

Judges are often asked to beCOme experts In different arr.s of the law with each 
aHignment Effecttve judges can adapt to a variety of assignments Thus a quahfied 
JUd1ctat candidate must beabietoach1evea level of expertlH in one 1188. and yet freely 

move into another when a new a&&lgnrnent creates auch a ~d 

Community Contacu JUdgee are fn a position to ennance lhe pubtro'• view of the 
court. It IS cfes1rable for 1udges to act u. a.court ltaison to the community When JUdges 
publish articles, teach. and partacipaU. tn community aotiv"1el. ttley benefit b01h the 
court and the pubhc In parttcular, participation in community activities can enable 
fudges to be more sensitive lo the problerne and concerna of attomava practicing 

before them as well as those of lhe parties to a dispute In aeldltion, the community ie 

llkety to becOme more sensitwe to the pressures of the eourt and m tum more 

aupportiveofthe needs ofthe court. Judges, in short. snou•dmalntainan awareness of 
thefr public role 

A Judge ahculd atrlYe to mak• the court a vl&!bfeto Iha p~bf~ as ii COMllflent with 
the ptwaqr needed tor t'IMKfitatiYe. a1UCllCUs. and deUberate dedslon mHfR;. The 
only urn .. of a~oun '9publi~buslneu. Thlrelore. hHAci1.1td 1mt1ate andacc:ept 
proceduree wtilch wm make iM court system and its Juc1VJ1 accountab!e to the 
people for \tie pUbJI~ funds ubtu:ed 1nd for lh9 pubtk: J)OWfl' CMfen'ed upon the 
courts and JUd9es s 

Social A11veFeness "The great 1tdes and currents which engl.tff the rest of men do not 
tum aside in their course and pas& the Judge& by." Mid Julitce Cardozo in his recturea 
on The Nature of tht Jud.oral Process 1 Juchcial decisions ev-en when they only 
attempt to resolYe the r19hls of the nnmed1ate parttes. must JOmettmet delve into the 
realm of social or public policy Thus, rt " uaefut for judges to have some famltlarlly 
with and sensttMty to the range of social issues which often confront the courts 

At the same time, however. judges mU1it be aware of and $8nslttve to the uses ano 
lim1'att0na of the law as a tool for correcttngsooral problems. Assuredly, not every case 
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requires chaRGe& 1n fegal doctrine or a refashioning of princtpfes to meet some 
perceived need of public pohcy The Jaw must have 1 degree of stability and predseta­
bll1ty from past through future generatlona. Yet, a Judge should have an interest In 
Jmproving the raw and its nrv1ce to people f mprovfng the lawwH1 Induce a wtflfng­
ness. when circumstances require. to permit cltanges in legal doQtnne, bnngmg the 
Jaw anto conformrty w&th changed sociaf condltionS and evotvmg ~of socfat 
JusUca 

Mdltloftlll Qualltlls foi AppeftateJuctgn 
Unhke trial court judges. appellate iUdges are all profess.lanai whters An appellate 

Judge must write his or her ap1naons and do so in isofataon from the lawyers. jurors. 
wttnesses and btigants nonnatly encountered by trial Judges However no matter how 
ISOlatadtheappel1atesudgemaybewhenactuaffywritmganopinion.*f2pellateJUdg&1 
must have the ability to work with their colleagues 1n the pt'OC888 of coUectsve 
deelsion--mak1ng 

Collegiality The conectwe decr.sion making aspect or an 81$8flata fudge's role 
requires loyalty ta the appellate court. Appellate Judges are engaged lnan attempt to 
express the law. lhll common purpoee demands loyalty to the court as both an 
snstltutron and • collection of dlvense indMduafs 

Collegtal1ty reqv1res judges to understand and respect thefr cctteagues" differing 
vtews Persottaflty dtaputes should be mtnlmtzad and the art of compromfae deVel­
Oped. A:J$ apart of the art of compromise. a judge must be capab~ of both git/Jng and 
rec:elVf ng crsticlsm. 

A QOOd appellate Judge recaglllUI that he Is part of a greatar whdle whlcm • .rtself 
part of a Pf'OC8lll TIWa. he cares: about bl quldlty of au decision& rendlred by hd 
court, not simply .bis own oplnktna To that end. lie Is skffled In the art -ol 
compro111be-he maktl. and tate&. eu;uestrons. but he ne.-~ n. 
principle& He revfewa bl& colfeeguee' oplnJOM • carefu1fy as he can and When. 
ultimaletv he dingreae. he txPt'IUH tJ1af d1a11gM91ttent. He wcutates an or Ms 
opinions, lncludinO his d11senta. 11 prumpHy as po111bre. baclUse he knows that 
there ls no exouee for~ ,ludrcfal ~· 

Ming Abll1(Y. Since appeJJate 1udges spend a major part of thbir 11me writing oprn­
lons. 1t Is c:ruciat that ifleybeabfeto producefucldand ~opmions The 
organazataon of an opinion wiff perauacle tis readers throup Jts logic and Internet 
coherence. As one promanent professor noted 

Tftei quatity cl a Judgn opinion has a. gOOd d8lll to do with whellJer he ia •good 
JUdQe.ffhisopinlcfts"'9disorganizff,orlftiterate.ormam!dbyflllac•off08fe.or 
llerigthened by~ irreltMmce. he• not fOOd at performing one or an appellata 
iudQe'SmaJorjobs.Mereavoktanc•oftheaevlcat, though.*- tlDtaJona m&eone 
a gooct JUdge Qulllltyln Opinions anct. b1 ttt.ume token. qualltr in that upect of 
fUdidal pertormanm, depends utumlltlly upon b BOUndneal of reasc:rnd'lf and 
deca8lon containld In U.opfnion.• 

Adcltlolllll Qu ..... for 1"11 J ..... 
Trial Judges must be capableordeaf'mg wilh a ~rangeof actbrs in theircourtroom 
Not only must a tnaf judge raaponcf to attomeys and !heir cllemt but they must also 
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react to witnesses and be able to mstruct Jurors on the Int. 

DecrSIVfHJess A trJaf Judge must be capable of making qu•ck decisions under pressure 
Often a trial judge wllt be requJred to rule on objections as soon as they are raised 

Motions. too. wlll require prompt deolSlons 1f catNareto progress A tnat Judge must 

be able to keep cases moving and be willing and able 10 reach decisions He or she 

must be abre to quickly assimilate law and facts and to mpond to issues rafSed by 

counseJ with confidence and Without h•1tabon The judg~ must b& w1H1ng to make 

hard decisions and be able to rule with fitmne9S. 

JudlchltT~ament. Thejudge'sJobincludes,contactw1th lawyers members of the 

public and court employees and requires an Inordinate amount of an elusive quality 

called JUC11c1al temperament Judleta1 temperament encompasses a variety of nobJe 

quatltles One of lhesequalrttes Is dignity To be dlgmlied aji.tdge must possess "'quiet, 

lactfut ways, and calm yet firm assurance "10Dfgnlty allows a Judge to carry authority 
and fnsprre respect for the court Judicial temperament arso requires sensltlvlty and 

understanding. An understanding Judge is sensitive to the ftetfngs of those before the 

court. recogn1Z1ng that eoch and every case Is tmponant to all the participants. Finally. 

a candidate is not temperamentally suited for the bench unless he or she possesses 
great patience Patience is simply the ab1hty to be ev9fl-•empered and to exer4:1se 

restramt 

Speaking Ability A trial judge thovid speak eftect1vefy m Order to be understood by 
those appearing before the beneh as welt as by visitors in the courtroom. More 

importantly, any defendant appearmg before a Judge wtthout counsel must uttder· 

stand the judge's questiOne rtlattngto Issues ;uoh as whether the defendant 1&ellgfble 
for court appointed counsel Flna1fy. communication ek1lb are essential for a clcse 

working relationship with a fury The judge must give the jury an understanding of •ts 
role and mstruct the furota on the law using plam English 

Addtllonlll Qualtles tor SupervllorJ Juclgts 
Many judges have responsibilities apart from adjud1cati0n Some fill special posrtl0n8 

such as presiding or chief Judges that requ.re advanced supervisory skrns As an 

administrator. a judge shOUfd be able to delegate responsibiflty and use the time and 
talents of h11 or her staff wisely tn addition. a judge acting fn a su_pervlsory capacity 
wfn need certain mterpeJSonaf stcftf& 

Admimstrst/veAbl/1ty Where a judge has admJmstratfveresponStbtlitles. he or she will 

need to be a good organaer Organ1ratfon skJfls include an absttty to delegate certain 

ad'minl&trabw responslbJfttteS and to use a staff WIS8fy Admmrstrattveabllttyincludes 

ksupmg fttes and papers weff.organlZ8d and keaprng abreast of offtce actMties 

Interpersonal Sk1lla Asa supervisor. a1udgeshoufd also pos!Jess certain rnterpersonar 
aldlls. When supervism9 an admuustratWe &Caff or other fudges. a Judge shoufd have 
the abitrty to motivate others. A good supervisor should review the work of a staff and 
keep the staff Wonned of its tever of performance When owrseecng other Judges a 

supervisory judge shoukt be skilled at media.Hon For example when Judges have 
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differing views on court adm1nistrat1on thesupe1'llsing judge may need to encourage 
compromise 

Conclusion 
By adophng concisely definedcrtleffa for Judlcusl .setectfon, a nomlhatlng commiaeion 
will be equtpped to effectivety 1ereen and evaluate candidates for lf.ldicial office. When 
these crJterea and suggested measures for evaluation have been adoPled In advance. 
many of the fruatratlone and apprehensions of commissfoners wm be effmlnated 
Commlt8ion818 equipped with a sor1d idea of what they should look for rn any given 
applicant wtll be secure m their fmal racommandatlonato the aPQOJntlng authority A 
commfnion that has defined Its standards foe' evatuating Jttdreaal candldateswlll oam 
confidence that it haa chosen those bast quatitied to hold Judk:mti office 
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APP[NJ)I~. 
$Q_Le_cti on 

Suitable Age 

Consider-ai1ons. 

Suggested Measures Answers to the followmg questions should be helpful in evaluat­
ing whether or not an md1v1dual 1s an appropriate age for JUd1c1al selection 

1 How old 1s the md1v1dual? 

2 What 1f any, mt mm um age hm1tat1ons are listed in the states const1tut1on and 
statutes for this 1ud1c1at office? 

3 What 1s the states mandatory retirement age? 

4 For what period of time if at all, 1s a Judge allowed to serve beyond the mandatory 
ret1 rement age? 

5 What 1s the term of office for which this person 1s being considered? 

6 Will th rs 1nd1v1dual be able to complete hrs/her term of office before the mandatory 
retirement age? 

7 Will this persons age interfere wrth the effective drscharge of JUdrcial dutres? 

8 Will th rs persons age allow him/her to give reasonably long and vigorous service to 
the bench? 
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Good Health 

Suggested Measures The following questions may be useful to ask ind1v1duals their 
doc.. tors and acquaintances to help determine rt the candidate has suff1c1ently good 
physical and mental health for service on the ben :;h 

1 Has this person seen a doctor w1thm the past year? 

2 Has the doctor filed a medical report on th rs person? 

3 What 1s the doctors professional opinion regarding the state of the mdrv1dual s 
health? 

4 Will this person's physical health interfere with the performance of Jud1c1al duties? 

5 Does this person have any habits which would 1mpa1r his/her ab1l1ty to perform 

1ud1c1al functions? 

6 Has this person had a serious illness w1thm the past five years? If so, are there any 

continuing side effects from this 1lhness? What are they? Would they interfere with the 
performance of JUd1c1at duties? 

7 Has this person ever been hospitalized or substantially incapacitated for more than 
ten days within the past five years due to illness or 1n1ury? If so are there any 
continuing side effects from this hosp1tal1zat1on? What are they? Would they interfere 
with the performance of JUd1c1al duties? 

8 Does this person suffer from any physical handicaps that could 1mpa1r his/her 

effectiveness on the bench? 

9 Has this person ever been treated for alcohol1sm? If so when was the treatment 

sought and will this person and his/her phys1c1an certify the alcohol problem 1s 

controlled? 

1 O Has this person ever been under psychiatric or psychologscal care? If so what was 
the problem? Would the problem interfere with his/her effectiveness on the bench? 

Does the problem still exist? 
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lmpartiali ty 

Suggested Measures In determining whether someone 1s or can be 1mpart1al as a 
1udge 1t may be helpful to seek answers to the following questions Smee there are 
many imponderables involved in JUdgmg the ab1hty to be 1mpart1al, a number of 
questions are suggested 

1 Can this person listen to the arguments of all parties before making up hrs/her mind 
completely on the determination of legal issues? 

2 Is this person w1llrng to limit act1v1t1es and re!at1onsh1ps that will tend to interfere 
with his/her usefulness as a Judge? 

3 Does this person possess the equanimity to avoid undue influence on hrs/her 
dec1s1ons through flattery or adverse comments and cnt1c1sm? 

4 Is 1t likely this person will be influenced by demands of particular groups or 
organizations or destre for personal popu!anty or notoriety? 

5 Can this person set aside party preference and be free from pol1t1cal tres which may 
bias hts/her dec1stons? 

6 Will this persons rulings be free from racial bras? ref1g1ous bras? ethnic bias? bras 

based on sex? bias based on social status of the parties? bias based on the economic 
status of the parties? 

7 Wiii this person be free from pred1sposrtrons in criminal cases? m suits for money 
damages? m domestic relations cases? m class action suits? for or against corporate 
defendants? 

8 \V1ll this person show favoritism for or against any attorneys? 

9 Is this person able to refuse presents or favors from lawyers or litigants? 
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Industry 

Suggested Measures Answers to the following questions should be helpful in deter­
mmmg whether or not the 1nd1v1dual being evaluated is industrious 

1 Is thrs person an earnest worker? 

2 Is this person w11hng to devote time beyond the normal length of a work mg day to get 

his/her JOb done? 

3 What have this person's working hours been like m the past? Would they be lrkely to 
change? 

4 To what extent does this person balance dcnng his/her own work with delegating to 

others? 

5 Does this md1v1duar insure steady progress on assignments given to him/her? 

6 Does th rs md1v1dual have a reputation for completing assignments on tr me? 

7 Is this 1nd1v1dual usually weir-prepared? 

8 Is this md1v1dual usually thorough m his/her work? 

9 Does this 1nd1v1dual have a habit of keeping appointments and amvmg on time? 

Add1t1onal questions for applicants presently sitting on the bench 

10 Does this person begm court promptly? 

11 Does thrs person issue timely rulings and Judgments? 
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Integrity 

Suggested Measures It 1s possible to suggest a number of questions which rf ans­

wered could be useful rn determmmg whether or not a person has integrity However 

it should be understood that integnty 1s an intensely personal quahty and often its 
presence or absence rs not easily discerned by others Therefore these questions are 
offered as guidelines only, wrth the caveat that many may be d1ff1cult to answer 

1 Does this person have a reputation for cutting corners? 

2 Does this person have a reputation for refusing to deal openly and fairly with 

adversary counsel or other attorneys? 

3 Has thrs person been found by a court to file m1sleadrng documents or papers? 

4 Have any complaints been fifed against thrs person with any d1sc1pl1nary body? If so 
what was the nature of those complaints? Have any of those complaints resulted in 

discrplme or sanctions? If this person has been d1sc1plmed, how long ago did the 
d1sc1pline proceeding take place? 

5 Does this person pay his/her debts and discharge his/her obl1gat1ons promptly? 

6 Has this person ever been held in contempt for deliberately misquoting the law? 

7 Does this person have a reputation for mrsrepresentmg facts or evidence? 

8 Has this person ever been arrested for any v1olatron of any law? If so, were any 

charges ever brought? What was the result? 

9 Has this person been involved as plaintiff or defendant m any legal proceedings 

involving moral turpitude, dishonesty or unethical conduct on the part of this person? 

10 Has this person regularly fried federal (and where applicable state and local) 

income tax returns? 

11 Has this person made any false or mrsleadmg representations on hrs/her applicant 
questionnaire? 

12 What 1s this persons reputation in the commurnty for integrity and respect for the 
law? 
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Professional Skills 
Suggested Measures The following questions should provide ms1ght into a cand1-
date s professional skills 

1 Before what courts 1s this person admitted to practice law? What were the dates of 
this person's admission to these courts? 

2 Before what admin1strat1ve bodies 1s this person admitted to practice? What were 

the dates of this person's adm1ss1on to such bodies' 

3 Is thrs person actively engaged m the practice of law? 

4 If this person 1s not now actively engaged rn the practice of law, was he/she ever so 
engaged? For how long and during what penod of time? 

5 What has been the general nature of this person's legal practice? Has he/she 
specialized 1n any areas? What are the areas of spec1al1zat1on? 

6 Has this person regularly appeared rn court as part of his/her legal practice? If so 

how many cases has this person tried to conclusion as a trial lawyer? Generally what 
types of cases were they? 

7 How many appeals has this person argued? Generally, what were some of the issues 
on appeal? 

6 How many cases has this person handled before administrative agencies? What did 
some of the proceedings involve? 

9 How extensively has this person been involved in depositions motions and other 
act1v1t1es related to discovery? 

10 Has this person published any legal books or articles? 

11 Has this person ever taught any law school courses? What were they? 

12 Has this person ever taught any continuing legal education courses? What were 
they? 

13 Has this person ever clerked for a Judge? 

14 Does this person show an understanding of legal issues in writings and 

arguments? 

15 Is this person generally well educated and informed m fields other than law? 

i 6 Does this person possess a general working knowledge of the substantive law in 

the fields which are ltkety to be encountered on the bench? 

17 Is this person well versed m the procedural and ev1dent1ary law of the 1unsd1ct1on? 

18 Is this person generally fam1!1arw1th current legal trends and new developments m 
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statutory and case law? 

19 Has thrs person attended any contmurng legal education courses or seminars in 

the past five years? What were the subjects? How many hours of course work did 
he/she complete? 

Additional questions for applicants presently sitting on the bench 

20 Are this person's dec1s1ons well reasoned and well thought out? 

21 Does this person show an understand mg of legal issues in rulings and dec1s1ons? 

22 Does this person ask relevant perceptive questions about matters before his/her 
court? 
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Community Contacts 

Suggested Measures The strictures of the Code of Jud1c1al Conduct may make it 
somewhat d1ff1cult to evaluate an md1v1dual s ability to hm1t outside act1v1t1es while still 
maintaining community contacts that are benef1c1al to the court and the community 
The following questions may be useful to help indicate whether the person has the 
interest, desire and ability to engage in hm1ted but appropriate community activ1t1es 

1 Has this rnd1v1dual ever spent any time as a lecturer or teacher ma law school? In any 
other 1nst1tutton? How much time? 

2 Is this md1v1dual w1lhng to serve as a lecturer or teacher ma law school m the future? 

In another educational mst1tut1on? 

3 Has this md1v1dual partrctpated as an instructor in any continuing legal education 
courses? 

4 Is th rs md1v1dual w11lmg to devote some tr me to serving as an instructor of contmumg 
J 

legal education courses? 

5 Has thrs md1vrdual ever partrc1pated as a guest lecturer at any law schools? 

6 Does this indlVldual belong to any bar assocrattons or professional organizations? 

Which ones? 

7 Is this md1v1dual active m any committee work for any bar assoc1at1ons or profes­

sional organizations? 

8 Is this md1v1dual willing to spend some time speaking to bar associations or 

professional organizations? 

9 Is this ind1v1dual involved in any c1v1c or chantab!e act1v1t1es' What are they? What 1s 
the extent of his/her involvement? 

10 Does this md1v1dual have any cultural interests or act1v1t1es? 

11 What are this md1v1dual s hobbies or outside interests? 
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Social Awareness 

Suggested Measures Social awareness 1s perhaps the most d1ff1cult quality of all to 
1dent1fy Although It ts possible to evaluate an mdrv1dual's background and actions, 

socral awareness 1s almost closer to a JUrtsprudentral philosophy than a personality 

trait Therefore, the following questions are suggested only as gurdelmes In forming a 
judgment, these suggestions should not be considered as conclusive proof or evi­

dence of a candidate's social awareness 

1 Does this person appear to have a strong sense of social and moral respons1b1hty? 

2 Has this person ever engaged m any pro bona legal work? What was 1t? 

3 Has thrs person exh1b1ted any knowledge or perspective and understand mg about 
legal history and philosophy? 

4 Has this person demonstrated an ab1hty to balance competing interests of stare 

dec1s1s (adherence to precedent) and social change? 
' 
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Collegiality 

Suggested Measures Colleg•allty 1s an especially d1ff1cult quahty to measure It may 
not easily be observed rn the workstyles of lawyers or trial 1udges who are candidates 
for the appellate bench and 1t 1s even hard to measure in s1tt1ng appellate 1udges 
However, when a Judge does not work well collegially, the lack of colleg1ahty 1s 

probably conspicuous by its absence Thus many of the questions that may be useful 
rn helping to measure colleg1ahty focus as much on personal lifestyle as on the way an 
md1v1dual has conducted hrs or her professional career Nevertheless the ab1lrty to 

function smoothly m a collegial court 1s an essential quality for appellate Judges and 
the following questions may be useful m JUdgmg its presence or absence 

1 Does this person tend to monopolize conversations? 

2 Can this person be persuaded to change hrs/her mind? 

3 Does this person respond well tb cnt1c1sm? 

4 Is thrs person perceived as unreasonabfy rigid rn hrs/her views? 

5 Can this person constructively criticize others? 

6 How long has this person been employed at hlS/her current place of business? How 

long was he/she employed at hrs/her prevrous place of business? 

7 Does this person 1nd1cate loyalty to his/her current or former employer? 

8 How does thrs person perceive his/her fellow workers and subordinates? How do 

hrs/her fellow workers and subordinates perceive him/her? 
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Writing Ability 

Suggested Measures Writing ability 1s likely to be revealed over an md1v1dual s entire 

career Like most skills when honed by frequent use and practice, 1t tends to improve 

over time Thus there should be ample evidence of the writing ability of a JUdge or 

JUd1c1al candidate In evaluating this evidence, the following questions should prove 

useful 

1 Can this person claim sole or pnmary authorship of any briefs? How many? Are they 

clear and understandable? 

2 Can this person claim sole or primary authorsh1" of any law review articles? How 

many? Are they clear and understandable? 

3 Can this person claim sole or pnmary authorship of any contrnuing legal education 

or bar 1ournal articles? How many? Are they clear and understandable? 

4 Has this person done any nonlegal writing? What has he/shewrrtten? Is 1t clear and 

understandable? 

5 Does this person indicate a good command of English grammar? 

6 Does this person indicate a good style of com positron in his/her wrrtrng? 

7 Can this person meet writing deadlines? 

Additional question for applicants presently sitting on the bench 

8 Has this person written any iud1c1al opinions? How many? Are they clear and 

understandable? 
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Decisiveness 

Suggested Measures A judges ability to be dec1s1ve 1s one of the harder qualtt1es to 
test Some find the JUd1c1al dec1s1on making role to be very compatible with their 
personalrt1es The following questions may be helpful in md1cat1ng the presence or 
absence of decrs1veness 

1 Can this person make up his/her mind? 

2 Does this person have the convrctlon to stand by hrs/her dec1srons? 

3 Can this person be firm m conducting court proceedings? 

Add1t1onal questions for applicants presently sitting on the bench 

4 Is this person able to keep the caseload movmg? 

5 Is this person firm m conducting court proceedmgs? 
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Judicial Temperament 

Suggested Measures Smee JUd1c1al temperament rs, m reality, a broad category 

cons1stmg of a number of personal virtues, a variety of questions can be used to 

determine how well a person rates with respect to this quality 

1 Is he/she a good listener? 

2 Does this person have a reputation for losmg his/her temper? 

3 Is this person courteous rn his/her deahngs with others? 

4 Has th1s person ever been held in contempt of court? lf so what were the 

circumstances? 

5 Does this peison often speak.nan mt1ri1datrng manner? 

6 Is this person tactful and d1plomat1c? 

7 Does thrs person put others at ease? 

8 Has th rs person been flexible m dealing with different people m different s1tuat1ons? 

9 Does thrs person get along with partners? 

10 Does thrs person treat subordinates w1th respect? 

11 Does thrs person exercise tolerance and self restraint? 

Add1t1onal questions for applicants presently sitting on the bench 

12 Does this person pay attention to the arguments of counsel and testimony of 

witnesses? 

13 Does thrs person avord sensat1onahsm m court? 

14 Does this person have a reputation for being coercive m conducting court? 

15 Was this person ever rebuked by an appellate court for lack of JUd1c1al tem­

perament? 
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Speaking Ability 

Suggested Measures The practice of law is a career which requires the abrllty to 
communicate through speaking Whether a lawyer tnes cases argues appeals or 
negotiates corporate deals he/she must be able to persuade others through hrs/her 
speaking skills Thus the lawyer's entire career should help provide cfues about 
his/her oraf communicat1ons skills In addtt1on, the following questions may be helpful 
to ask to indicate how effectively the applicant communicates through speaking 

1 If the ind1v1dual was mv1ted for an mterv1ew did he/she give convmcrng well-spoken 

responses to questions? Could he/she explain legal concepts clearly to any non­

lawyers involved rn evaluation? 

2 Has this person taught any classes? How was he/she received? 

3 Has thrs person given any speeches? How were they received? 

4 What rs this persons reputation for effective speaking among his/her colleagues? 

5 What 1s this persons reputation for effective speaking among Judges he/she has 
appeared before? 

6 Does this candidate have a fluency with and command of the E'1gl1sh language rn 
his/her speaking? 

7 Has this person demonstrated talent m communicating technical and complex legar 
matters to clients? 
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Administrative Ability 

Suggested Measures Admin1strat1ve skills can be demonstrated in a variety of ways 
The following questions may be helpful in indicating whether an 1nd1v1dual has admm-
1strat1ve ab1lrty 

1 Does this person approach problems in a logical and well-organized manner? 

2 Does th•s person manage hrs/her time effectively? 

3 Has this person shown an ability to delegate assignments? Is he/she a good JUdge of 
what to delegate? Is he/she a good Judge of the people to whom assignments should 
be delegatea? 

4 Can this person keep his/her files and papers wel1-orgarnzed? Can he/she locate 
documents when he/she needs them? 

Additional questions for applicants presently s1tt1ng on the bench 

5 Does this person make appropriate use of time 1n a courtroom? 

6 Can this person move his/her docket effectively? 
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Interpersonal Skills 
Suggested Measures The following questions may help to indicate whether an ind1-
v1dual possesses those mterpersonat skills necessary to be a good supervisor 

1 Is this person an effective supervisor? Does this person tram his/her staff? Does this 
person review the work of his/her staff? Does this person keep his/her staff mformed 
about f ts level of performance? 

2 Does this person appear able to motivate others? 

3 Has this person taken respons1b1hty for errors and oversights committed by the staff 
he/she supervises? 

4 Is this person skilled at med1~t1on? Can he/she persuade people to compromise? 

5 Has this person acted m a supervisory or leadership capacity within a law firm? 

6 Has this person demonstrated leadership ability when chairing any committees? 

7 Has this person had to mediate among d1ffenng demands when m a leadership 
position? 
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ETHICAL TRAINING IN THE PROFESSION: 
THE SPECIAL CHALLENGE OF THE JUDICIARY 

I 
V Robert Payant, President Ementus 

The National Jud1c1al CollegJe 
I 

Ethtcs tor lawyers and ethics for Judges have the same ultimate goal 

ensunng the personal and professional activtt1es of lawyers and judges are 
I governed m a manner which achieves 1ust1ce and the appearance of 1ustace m 
I 

legal proceedings However, the rules governing the two professions, the I 

enforcement mechanisms and the methods of trainmg vary substantlally ' 

I l 

While most Judges come from the ranks of the pract1cmg bar, a substantial 
I 

number do not While some lawyers work m the public sector, most are in 

private practice dependent on fees from clients Judges, on the other hanp, a~ 

governmental employees, work for the society at large and are paid a salary 
I 

The mst1tut1ons which educate people to be lawyers and which. m many, 

instances, provide for the contmumg education of lawyers. ate generally not the 

msbtuhons that have been created to provide trammg for Judges 

I 
Because of its unique m1ss1on. structure, and part1c1pant body, a bnef 

I 

history of JUd1c1al ethics in the United States and the role of The National Jud1c1al 
I 

College (NJC} in teaching ethics to Judges may be helpful 

JUDICIAL ETHICSr YESTERDAY AND TODAY 
I 

The formal treatment of rules of JUd1c1al ethics as separate from the: 
I I 

canons governing the professional conduct of lawyers had its ongm 1n 1924 .A, 
: I 

commtttee to study JUd1c1al ethics was appointed sn 1922 by the Amencan 'Bar 

Association (ABA) Chaired by Chief Justice Wilham Howard Taft, the 

committee's recommendattons were presented at the forty-seventh annual 

meeting of the ABA m Phlladelph1a m 1924 

Styled the "Canons of Jud1c1al Ethics," th1rty-s1x separate canonsiwere 

proposed and adopted The Canons were prefaced by quotations from 



Deuteronomy, the Magna Carta, and Bacon's essay "Of Judicature" and 

expressed both general pnncrples of good conduct and some very spectfic rules 

For example, Canon 5, Essential Conduct, tells a Judge that "he should be 

temperate, attentive, patient, 1mpart1al and since he ts to administer the law and 

apply rt to the facts he should be studious of the pnnc1ples of the law and d1hgent 

in endeavoring to ascertain the facts " 

These 1924 canons have been characterized by John F Sutton, Jr~ m "A 

Companson of the Code of Professional Respons1bdrty wrth the Code of Jud1c1al 

Conduct" tn the 1972 Utah Law Review, as "a cunous mixture of generalized, 

hortatory admonitions and specific rules of standards for proscribed conduct n 

Besides admonishments to "exh1b1t an industry and apphcatton 

commensurate with the dut1es 1mposed upon hrm" (Canon 5), Canon 10 uses a 

word currently m vogue to regulate a Judge's temperament Headed "Courtesy 

and C1v1hty," the Canon dictates that "he should be courteous to counsel, 

especially to those who are young and mexpenenced, and also to all others 

appearrng m the court" 

These were the ethical standards in effect when NJC began With httle 

mechanism in place for enforcement other than impeachment proceedings, the 

teachmg of ethics used the canons and the advisory opinions issued by the 

Commrttee on Professional Ethics and Gnevances of the American Bar 

Assocsatfon for many years The committee issued advisory op1rnons on both 
I 

the Jud1c1aJ Canons and the Canons of Professronal Ethics govemrng tawy~rs 

and these were included an the ethics classes at NJC 

The 1924 Canons were superseded m 1972 wrth the adoption by the 

Amencan Bar Assoc1atlon of the "Model Code of Jud1c1al Conduct " Composed 
I 

of seven canons, this new effort contarned most of the topics covered in the 

earlier version, and continued to blend general standards and specific rutes 

However, most of the new standards were to be mandatory and enforceable 
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Combined with the state-by-state adoption of JUd1c1al d1sc1phne bodies which 

could impose or recommend sanctions against errant Judges, the training of 

Judges became more than an academic exercise 

By 1981 all fifty states and the D1stnct of Columbia had established 

JUd1c1al d1sc1pllne bodies which could investigate, prosecute, and. to some 

degree, impose sanctions Judges found to have vrolated the ethical standards 

faced penalties rangmg from verbal (sometimes pnvate) admonishment to 

removal from office 

Following the quick adoption of the 1972 code by a number of states, The 

National Jud1c1al College m 1973 published rts first textbook on JUdrcial ethics 

Designed to be used as a text for oourses and also as a reference book in 

chambers, the text was revised for a second ed1tron in 18975, followed by a third 

edrt1on m 1982 Several repnnts were made thereafter with lrttle change in the 

text 

In 1986, a survey conducted by the ABA Standing Committee on Ethics 

and Professional Respons1b1flty found that a comprehensive review of the 1972 

code was desirable Wrth grants from the Josephson Institute for the 

Advancement of Ethics and from the State Justice Institute, the Model Code of 

Jud1c1al Conduct (1990) was prepared by the Standing Committee with 

substantial rnput from the 1ud1crary, the bar and the general public 

Reduced to five canons, the new Model Code adds some s1gmficant 

sections regard mg ex parte matters and clanfies, rn the commentary, some 

matters involving poht1cal act1v1hes of Judges The 1990 Code imposes 

mandatory standards by use of the word "shall" in the text of the canons and 

"must" m the commentary while those matters that are asp1rat1onaf rather than 

mandatory use .. should" and "may" rn the text and commentary respectively 

More than twenty states have now adopted the 1990 Model Code, some 

wrth rather substantial changes from the ongmal 
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ETHICS FOR LAWYERS, ETHICS FOR JUDGES 

Jn 1998 as m 1965, Judges come to the bench with widely varying 

expenences and training Nearly 10,000 of the approximately 30,000 state 

1udges take on their 1ud1c1al respons1b1htres with no training m the law 

whatsoever, let alone in the ethical standards that govern Judges Whtie these 

Judges and magistrates are m courts of special or hm1ted 1unsd1ct1on, many of 

them determine significant legal matters, some conducting trials by JUry. These 

Judges, m traffic and misdemeanor courts, are the image of 1ust1ce observed by 

far more people than those appeanng rn felony and appellate courts 

Even those ;udges who are trained in the law and who may have 

appeared m courts many times have generally had little real knowledge about 

the code of JUd1etal conduct until they actually become Judges 

These Judges qmckly discover that they face ethical issues which impact 

1 their behavior on and off the bench, 

2 the behavior of their famdres, 

3 their respons1b1ht1es regarding the conduct of the court staff, the 

lawyers who appear m their courts and, 

4 ultimately, the impact of their behavior (or perceived behavior) on the 

very essence of the JUStrce system m a democracy • the mtegrrty ·of 

Judges and their independence in dec1s1on making 

ETHICS TRAINING AT NJC 

Ethics tramrng at NJC in included in four separate tracks 

General Courses 

The general courses at NJC are desrgned for new Judges rn general: 

JUnsd1ct1on courts (three weeks) and in special courts (two weeks), new non-law­

tramed Judges in special courts (two weeks), and new admrmstrattve law ~udges 

60 



in both state and federal agencies (two weeks) In recent years, the College has 

also offered a two week course for new Judges of appellate courts 

Ethics classes follow the general NJC formula usrng a variety of adult 

education techniques including some lectures, role-playing, stop-action video 

vignettes, and hypothetical cases These cases are usually based on actual 

adjudicated cases decided by the courts or JUdrcral drscrphne bodies The 

1llustrat1ons cover a broad range of issues - issues involving 1ud1c1al bias and 

abusive bench behavlor 

The racial and gender task forces which have now been conducted m a 

maJOnty of states are replete with shockmg evidence on the part of JUdges 

While the percentage of Judges who exhrbrt such behavior appears smalf, the 

devastating effect on the perception of the courts 1s immense - especially among 

women and mmonties 

In add1t1on to the high ethical standards required of JUdges m their private 

and pubhc i1ves, they-have been charged-with responslbdrt:es concemmg the'--­

behav1or of others m the 1ust1ce system These issues are part of the "role of the 

Judge" portion of the general courses which deals with the respons1b1htres of 

Judges as adJud1cators, adm1mstrators, change-makers (pohtrcians), and moral 

symbols These classes and group d1scuss1ons look especially at the 

adm1mstrative and d1sc1phnary respons1b1llt1es of Judges 

Canon 3C rn its four subsections requires Judges to administer the courts 

without bias or prejudice and to require staff and court officials, subJect to the 

Judges' direction to observe the same standards of fidehty, ddrgence and 

1mpartJahty required of the Judge 

Canon 3B(6) estabhshes the duty of JUdges to require lawyers to refliam 

from mamfestrng bias or pre1ud1ce and Canon 30 requires a Judge to report to 
the appropnate d1sc1phne boches, v1olabons by lawyers of the Rules of 
ProfessronaJConduct 
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This same Canon places a duty on Judges that is even more onerous but 

more important - the duty of taking action against another Judge 1f there 1s 

significant information that the other Judge has violated the Code 

These Canons form a s1gmficant part of the d1scuss1ons deahng w1ttt a 

Judge's role 

While the state court systems vary regarding the methods of selecting 

court employees and the authonty of Judges regarding court employment 

matters, the pubhc perception of the courts 1s formed as much by the behavior 

and attrtudes of court employees and lawyers as 1s the behavior of the Judge 
I 

Despite vanances m the systems. the group d1scuss1ons at NJC dealing with the 

Jud1c1al respons1b1ht1es are designed so Judges focus on the wide breadth of their 

duties which go beyond the ad1ud1cat1on function 

NJC 1s currently developrng a special course dealing with the 

management respons1b1ht1es of pres1dmg Judges While dealing pnmanly Vflth 

respons1bdrt1es m resource management, computenzabon of courts and 
I 

personnel matters, the course will also deal with the issue of d1sc1phne of Judges 

and the respons1b1llty of presiding or chief judges concemrng the behavior of 

their associates on the bench 

Special Courses m Ethics 

Since 1992, NJC has annually conducted an m-depth course entrtled 

Ethics for Judges This two and one-half day course 1s designed as a study of 

the ethical codes, but more s19mfrcantly, helps Judges take a leadership posrt1on 

m therr home states rn improving the ethical level of their court system 

I 
State court adm1mstrators and chief JUsbces often request Judges to ~ttend 

the College's special ethics course with the expectation that the Judges on their 

return wdl be rnstructors m state JUd1c1al education programs 
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Touching upon both personal and professional ethics, the course requires 

all part1c1pants to develop action plans to be implemented in their home courts 

Each part1c1pant decides on the srgnrficant aspects of ethical behavior that his or 

her plan wilt address and determines the procedures that will be taken to 

implement the plan 

Six months following the conclusion of the course, the College contacts 

the part1c1pants to review what successes or failures the Judges have had in 

carrying out their action plans 

More teaching tools for use at NJC and by the state JUd1c1al education 

programs served by the College are planned The "Ethical Election of Judges" 

manual and the video and trarmng manual on JUd1c1al d1sc1phne procedure will 

add to College programs 
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RULES OF CIVILITY 

V Robert Payant, President Ementus 
The National Jud1c1al College 

In add1t1on to canons of ethics which estabhsh certain rules of behavior, a 

number of courts have established rules which have been called "Rules of 

C1v1hty " While not having the authonty of the Code of Jud1c1al Conduct and 

subJectmg those who violate the code to d1sc1plme and sanctions, the Rules of 

C1vrhty, 1f followed, improve the image of Judges and the court system 

The Judges of the Seventh U S Court of appeals have promulgated a set 

of rules for the Judges in their dealings with lawyers and litigants 
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06A3AHHOCT"1 CY /lA no OTHOWEHMIO K A.llROKA TAM 
(Courts' Duties to Lawyers)-

1. M1rt1 fty.QeM eeCTH ceOPI 88>KllHBO, nl0ti83HO H KopoeKtHO r.o OTHO:.U8HHIO K 8ABOKaT8M, 

CTOpoHIM, CBMAeTenRM. M1it1 6y A•M ll8P)l(8Tb no.a. KOHTponeM npouscc 
CYAOnpoM3BOACTBa HCXOAA H3 Toro, llTO H8 cy Jlbto 803RO>K8Hbl 06R38HHOCTH M 

nonHoMO'IHR no o6ecne'teHHK> KoppeKTHoro npoaeAeHMA ecero cy Ae6Horo npou.ecca. 

2 Mbt He 6y AeM nonb30BaTbCR Bpa:>KA80HO HacrpoeHHOH, OCKOp6MTenbHOH HnH 

s:: yHM3MTenbHOM pHropHKOH e CYA•~HbtX aaKJ110lleHHAX, nH~o npH nHCbMeHHOH HnH ycrHot1 

KOMMYHMK8L\HH C 8ABOK8T8Ml4, CTopoHaMM M OltK,tt8T8JVtMH. 

3. Mllt 6yAeM nyHKryanbHO orKpblaarm, ace cnywaHHA, 3aceAaHMA M coseutaHHR, e 
cny'IH 31A8P>KKH H no Mepe B03MO>KHOCTM Mbl npeJJ.eapHTenbHO C006UlHM 06 STOM 

aAIOKallM. 

4 npM C03b1Be ecex cnywaHHH, 38C8AllHHH H coeew.aHHH Mbl 6y JJ.8M npHHHM8Tb BO 

BHHMIHM8 epeMeHHbl8 rpatHKH 8AIOKBT08, CTOpoH H C8MA8TeneH. 



°' °' 

Courts' Duties to Lawyers 

1. We wlll be courteous, re!tpec,1f ul$ 8\ 1d clvll to lawyers, parties, and 
witnesses. We wlll maintain control of the proceedings, recognizing that 
Judges have bath the obllgatlon OL ld the authority to Insure that all lltlgatlon 
proceedings are conducted In a clvll manner. 

2. We wlll not employ hostlle, ~erneanlng. or humlllatl.,g wortt• In oplnloni 
or In written or oral communlcatlone with lawyers, partlet1, or wltn11111. 

3. We wlll ·b• punotual In convenl:ag all hearlnfJs, nr.ttlng1, and: 
conferences; If delayed, we wlH notify couneel, If po"Sslble. 

4. In echedullng all hearln9s, meetings and conferencas we Wiii be 
considerate of time schedules of lawyers, parties, and-witnesses. 



O'l ...., 

5 Mbl 6yAeM AenaTb ace, e npe.aenax pa3yMHoro, ~To6b1 onepaTHBHO BblHOCHTb 

peweHHA no eceM npe.QcraaneHHWM Ha Hawe paccuoTpeHHe aonpocaM. 

6. Mbl nOABeprHeM ece cnopHl!»te aonpOCbl TutaTenbHOMY t 06"beKTMBHOMY H B3BeWeHHOMY 

aHanH3y. 

7. B ceoeM crpeMneHHH on('"{>aTH&Ho pa3peWMTb cno;> M~I Oy48M y\IHTb1aaTb M 
orpaHM"l8HHR no epeMeHPI A ~aeneHHe, KOTopoe OKa3b.88IOT Ha IOpHCKOHCYRb TOB, 

rpe6oeaHHA cyAonpoM3BOACT&a. 

8. Mbl np&it3HaeM TOT faKT' \ITO npaeo H JlORr 8.QBOKaTa nonHOCTblO M HaAne>K8UU1M 
o6pa30M npeo.craBHTb Aeno B cy.ae, 8 TO BpeMA, KilK TA>KYUl8ACA CTOpOHa HM89T npaao 

Ha 6ecnpHcTpacrHoe H cnpaeeAnMeoe cnywaHHe ee Aena. C y"leTOM epeMeHHbtx paMoK, 
Mhl n03BOnHM BllBOKaTy H3flO>KMTi> HaAne>Kauote JlOIOAal TAIOK8, KaK H npeACTaBHTb 

nonHoe H tO\IHoe AOCbe n.ena. 



O'I 
00 

5. We wlll make aH reasonable efforts to decide promptly all matters presented to us for dieclalon. 

8. We wlll gtve the l~aues In controversy deliberate, lmpartlal, and studied analysls and consideration. 

7. while endeavoring to resolve disputes efflclently, we wlll be conalderete of the time constraints and pressures Imposed on l1wyers by the exigencies of lltlg1tlon practice. 

8. W• recognize that a laWyer ha& a right and • dqty to preaent a qau11 IUlly and properly, and that a litigant has a right to a fair and lmpa.~(fJI 1t11rlng. Within the practlcel llmlts of time, vie wlll allow lawyers to# present proper arguments and to inake a complete ana accurate record. 



O'l 
I.Cl 

I 

9. Mbl He 6yAeM CYAHTb HH 0 6e3ynpe4HOCTH, HM 0 npofeCCHOHanH3Me nao6oro M3 

aJlBOKBTOB no TeM KIH19HTaM, KOTOpbOC OH npeACTaanAeT MnH no TeM .nenaM, KOTOpble OH 

ea.net. 

10. Mbl CAeiaeM ace B03MO>KHoe JlllA roro, 'IT00bl rapaHrMpoeaTb KoppeKTHoe 
noBeAeHM& cyAe6Horo nepcoHana no OTHOW8HHK> K 10pl4CKOHCynbTaM, CTOpoHaM"' 

CBHAeTenRM. 

11. M1:.1 He fty4eM BH&llPATb npoueAypbt, H3nHWHe ycyry0nAIOUU10 paCXOllbl Ha 

cy.iionpoM3BOACTBO. 

12. Mb1 oy.Q.eM o6pall.la ........ 'eP"fMaHAe '-O'JHCKoHcynbTos Ha nonaewee e Hawe none 3peH'1A . 
HeKoppeKTHoe noeeAe~~e 



9. We wlll not Impugn the Integrity or professlonallsm of any lawyer on the 
basis of the clients whom or the causes which a lawyer represents. 

10. We wlll do our best to Insure that court personnel act clvllly toward 
e5 lawyers, parties, and witnesses. 

11. We wlll not adopt procedures that needlessly Increase lltlgatlon expen11 • • 

12. We will bring to lawyers' attention uncivil conduct which we observe. 
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AMERICAN BARASSOCJAT!ON 

THE NATIONAL JUDICIAL COLLEGE 
PERCY R. LUNEY JR. Presuienl 
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' JUDICIALCOl.l.EC.iEBUll.DING358 • UNIVERSITYOFNEVADA e RENO NEvADA89557 

THE UNITED STATES 
JUDICIAL CODE OF ETHICS 

TELEPHONE(702) 784-6747 
(800) 25-JUDGE 

FAX (702)784-4234 
JUSTICE TOM C. Cl.ARK 1899-1977 

Cltmr of rlu: Fo:mde# 

JUSTICEFl.oRENCE IC MURRAY 
Clrmr Ementa. • 

WALTER H. BECKHAM. JR. EsQ 
Cha" Em<nlrD 

IUOOEB B SCHRAUB 

I I 

to give the participants a better understandmg of the purposes of deve!o~~ent and 
, apphcat1on of the Umted States Jud1c1al Code of Ethics , ~,7:1;~.r;,~ 

'f'lf1 r 

1c f, 

The part1c1pants will study the followmg ; "''Jf,{' .. , 
l ,.r~ 

"' 
I ROLE OF THE FEDERAL JUDICIARY 

II DERIVATION OF THE MODERN CODE OF CONDUCT FOR FEDERAL JUDGES 
~ ,,. ? 

THE CODE OF CONDUCT FOR UNITED STATES JUDGES '~ ,. 
"""~ ' 

ID. CANON 1 "A JUDGE SHOULD UPHOLD THE INTEGRITY AND INDEPENDENCE 
OF THE JUDICIARY" } 

l ,., 

IV. CANON 2 "A JUDGE SHOULD AVOID IMPROPRIETY AND THE APPEARANCE OF 
IMPROPRIETY IN ALL OF THE JUDGE'S ACTIVITIES" 'W, 1 

, I 

V CANON 3 "A JUDGE SHOULD PERFORM THE DUTIES OF THE OFFICE ~~ 
IMPARTIALLY AND DILIGENTLY" r, 

VI CANON 4 "A JUDGE MAY ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, 
LEGAL SYSTEM AND THE ADMINISTRATION OF JUSTICE" ' t 1 

"'• 
' -r 

VII CANON 5 "A JUDGE SHOULD REGULATE EXTRA-JUDICIAL ACTIVITIES TO 
MINIMIZE THE RISK OF CONFLICT WITH JUDICIAL DUTIES" 

VIII CANON 6 "A JUDGE SHOULD REGULARLY FILE REPORTS OF 
COMPENSATION RECEIVED FOR LAW-RELATED AND EXTRA-JUDICIAL 
ACTIVITIES" 

IX CANON 7 "A JUDGE SHOULD REFRAIN FROM POLITICAL ACTIVITY" 

X. ETIDCS REFORM ACT OF 1989 
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DRAFr - QCTOBER ~ 1'98 

RUSSIAN E'fmcs SEMINARNO=ER 1998 
OUTLINE OF PRESENTATIO 

JUDGE A. RAYMOND 1tANDO H 

I. ROLE OF THE FEDERAL JUDICIARY 

A INDEPENDENCE OF THE JUDl~Y UNDER nm 

UNITED STATES CONSTITUTION 

B. IMPORTANCE OF AN lNDEPBNDE?Wr JUDICIARY 

C. NEED FOR JUDGES TO ADHERE TO EmICAL 

STANDARDS 

n. DERIVATION OF 1'HEMODERN coog OF CONDUCT 

FOR FEDERAL JUDGES 

A. EARLY IUSTORY - BIBLICAL, MA.ONA CARTA7 

PlRST CONGRESS OP THE UNITED STATES 

B. THE DEVELOPMENT OF A MODEJl., CODE 

1. AMERICAN FONDNESS FOR ~DES OF 

CONDUCT IN THE 1920'8 - BOY SCOUT CODE! ICE CREAM 

MANUFACTURERS' CODE, ETC. 



- WHAT IS A CODE OF "ETHics·r AS 

DISTINGUISHED FROM A CODE OF LEGAL REQUIREMENTS? 

- "OBEDIENCE TO THE UNENFORCEABLE'' 

2. BLACK SOX SCANDAL OF 1919 & JUDGE 

-- LANDIS- OF U.S. DISTRiCT COORT- FIRST COMMISSIONER OF 

BASEBALL --~CAN BAR ASSOCIATION CENSURE OF 

LANDIS 

3. RESUL Tll'fG ABA MODBL COJl>E 1924 -

EXAMPLE OF CANON 21 "IDIOSYNCRASIES A!fD 

INCONSISTENCIES" - SO YEAR HISTORY 

4. 1969 SUPREME COURT NOMUfATION OF 

CLEMENT HAYNSWORlH AND THE ABA MOOEL CODE OF 

1972 

5. ADOPI'ED AS MODIFIED BY llJNITED STATES 

JUDICIAL CONFERENCE IN 1973 

ll. THE CODE OF CONDUCT FOR UNITEp STATES 
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JUDGES - OVERVIEW 

A. THE CODE DEALS WITH JUDGES' PUBI1IC AND 

PRIVATE LIVES. 

• THERE ARE SEVERAL PROVISI<l>NS THAT HA VE 

OVERTONES UNIQUE TO FEDERAL JUDGES 

AND THE UNITED STATES CONSTITUTION -

SEPARATION OF POWERS, FEDERALISM, 

DUE PROCESS. 

• VERY FEW ABSOLUTE RULES, AND MUCH OF 

WHAT I BELIEVE IS A TRUE ETHICS CODE, 

B. SEVEN CANONS -- CONSIDER THEM ON BASIS OF 

HYPOTHETICALS. SO:ME ARB DRAWN FROM MATIERS 

BEFORE THE CO"MMITI'EE ON CODES OF CONDUCT OF THE 

FEDERAL RJDICIARY WHILE I SERVED AS CHNRMAN. 

1. ROLE OF THE CODES OF CONDUCT 

COMMITI'EE ... COMPOSmON, JURISDICTION, FUNCllONS. 
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llL CANON 1: "A JUDOE SHOULD UPHOilD TIIE 

INTEGRITY AND INDEPENDENCE OF THE JUDICIARY." 

HYPOTHETICAL. THE FBI DIRECTOR CALLS A JUDGE 

AND ASKS HIM TO SERVE ON THE FBI'S DNA ADVISORY 

COMMIITEE. MAY nm JUDGE ACCEPT THE APPOINTMENT? 

HYPOTHETICAL. A ruDGE IS ASKED TO PARTICIPATE 

IN A TRAINING PROGRAM TO TEACH LAW ENFORCEMENT 

OFFICERS TO BE BE'I'IER WITNESSES IN COURT. MAY THE 

JUDGE DO SO? 

HYPOTHETICAL. A RIDGE RECEIVES amnmLE 

EVIDENCE THAT ONE OF HIS COLLEAGUES IS SI'l'l'ING ON 

CASES IN WFDCH THE COLLEAGUE HAS A FllilANCIAL 

INTEREST. WHAT SHOULD THE JUDGE DO \1JIITH THE 

lNFORMATION? 

IV .. CANON 2: "A JUDGE SHOULD AVOID IMPROPRJETY 

AND THE APPEARANCE OF IMPROPRIETY IN ALL OF THE 
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HYPOTHETICAL: JUDGE SMITH'S FORMER LAW FIRM 

~ \e :: ~ 1 .. i A:.u iiriR TO COME BY FOR LUNCH AND TALK 

.A..BOlJT HER EXPERIENCE ON THE BENCH WITH SOME OF 

THE SUlvllViER ASSOCIATES. IS THIS ALLOWED? 

HYPOTHETICAL. AFfER YEARS OF Sil"llNG ON THE 

BENCH, IDDGE BROWN DECIDES TO GET IN SHAPE HE 

JOINS A KARATE SCHOOL AI~D AFI'ER MUCH EFFORT .. 

BECO:MES QUITE PROFICIENT IN THE MARTIAL ARTS. THE 

KA.t.~ TE SCHOOL NOW w ANTS TO USE ms PHOTOGRAPH IN 

ITS ADVERTISE:MENI'S. ANY PROBLEM? DOES IT MATIER 

T!iAT !rlE ADS WILL NOT IDENTIFY Hllvl? , 
, 

A CANON 2B. "A JUDGE SHOULD NOT LEND THE 

PRESTIGE OF HIS OR HE.ll omCE TO ADV AN~ THE PRIVATE 

IN 1 hRESTS OF OTHERS." 

rrlE DlJTY TO AVOID IMPROPRIETY APPLIES TO THE 
' 
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JUDGE'S PROFESSIONAL ..A..A""ID PERSONAL AC"IIVITIES. 

2: 

B. OTHER SUBJECTS CONSIVER~~D UNDER CANON 

• A JUDGE'S l\.iEMBERSHiP rr.r C..UBS TF..AT HA VE, OR 

ARE PERCEIVED TO HA VE, &~C.LUSIONARY 

POLICIES 

• WR.a.TIDTG LEi'lERS OF RECOMJvfENDATION FOR 

DEPARTIN"G LAW CLERKS 

• RECO:MMENDING CANDIDATES FOR,JUDICIAL 

OFFICE 

• PARTICIPATING IN TESTIIVIONIFLS 

• ACTING AS A CHARACTER REFERENCE 

V. CANON 3: "A JUDGE SHClJLD PERFOR1'1 THE DUTIES 

OF nm OFFICE IMPARTIALLY MID Dll..IGENTL Y.n 

• nns GENERAL LAi.'TGUAGE IS FOLLO,VED BY 

FOUR SUBSECTIONS. THE MOST ri<EQUENTL Y 
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Jr-;\ .. ::.J:QID IS SUBSECTION C. 

A. 1974 CONGRESSIONAL STATUTE-· 28 U.S C. § 455. 

B. CANON 3C - MODERN U.S. NOTION OF JUDICIAL 

DISQUALIFICATION. MANDATORY LANGUAGE. 

HYPOTHETICAL. RIDGE BECOMES TRUSTEE OF 

ESTATE OF lilS BROTHER AND ESTATE HOLDS STOCK. 

• CANON 3C(l)(c). FINANCIAL INTERBST IN A PARTY. 

WHAT IS A FINANCIAL INTEREST? 

• CANON 3C(3)(c) - LEGAL OR EQUITABLE 

INTEREST "HOWEVER SMAIL" 

• APPLIES TO JUDGE'S SPOUSE. CANON 3C(1)(c). 

• DUTY OF JUDGE TO KEEP FAMILIAR WITH STOCK • 

HOLDINGS. CANON 3C(2). 

• PARTIES TO CASE CANNOT WAIVE JUDGE'S 

DISQUALIFICATION. SEE CANON 3D -DOES NOT 

APPLY TO DISQUALIFICATION BASEJ> ON CANON 
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3C(l)(a)- (e). 

HYPOTHETICAL. JUDGE S1¥1ITH HAS BEEN ASSIGNED 

TO SIT ON A CLASS ACTION AGAJNST A MAJOR CREDIT CARD 

COMPANY. THE CLASS CONSISTS OF CREDIT CARD 

HOLDERS THE CLAIM IS THAT THE COMPANY OVERBILLED 

THEM. ASSUME THAT JUDGE S1VIITH HOLDS NEITHER THIS 

PARTICULAR CREDIT CARD NOR STOCK IN ntE COMP ANY 

ASSUME ALSO THAT :ms WIFE DOES NOT HOLD ANY STOCK 

AND ALSO DOES NOT HA VE nns PARTICULA.R CREDIT 

CARD. IS IT NEVERTHELESS POSSIBLE THAT JUDGE SMITH 

STHL HAS A DISQUALIFYING INTEREST? 

HYPOTHETICAL. CITY RAISES PRICE OF SUBWAY FARE 
' 

AND IS CHALLENGED IN COURT. JUDGE RIDES THE SUBWAY 

DAil.. Y. CAN THE JUDGE SIT ON THE CASE? WHAT IF ALL 

JUDGES RIDE THE SUBWAY? 

HYPOTHETICAL. RELATIONSHIPS OF JUDGE -- JUDGE'S 
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DAUGHTER WORKS IN PROSECUTOR'S OFFICE~ JUDGE'S WIFE 

WORKS IN LAW FIRM; ruDGE'S SON \VOF.J:.S FC!>R 

CORPORATION RECUSAL OBUGATIONS? 

HYPOTHETICAL. CANON 3B(4) - NEPOllISM. JUDGE 

INQUIRED - HAD CHILD WITH WO:MEN NOT MARRIED I 

W Ail\TTS TO HIRE AS SECRETARY. ANY ETIIlCAL PROBLEM? 

V. CANON 4: "A JUDGE MAY ENGAGE IN ACITVITIES TO 

IMPROVE THE LAW, LEGAL SYSTEM, AND THE 

AD:MINISTRA TION OF JUSTICE." 

A CONDUCT OTHER lHAN DECIDING CASES 

COVERED. 

B NEED TO DETERMINE WHAT IS ANP WHAT IS 

NOT A LAW-RELATED ACTIVITY. 

HYPOTHETICAL. JUDGE JONES HAS BEEN INVITED TO 

BE THE GUEST OF HONOR AT A $500-A-PLATE DINNER FOR 

WHAT HE CONSIDERS TO BE A VERY WORTHY NON-PROFIT 
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ORGANIZATION. IN FACT, HE IS TO BE !clE HONORED GUEST 

BECAUSE HE HAS DEVOTED SO MUCH OF HIS TIME TO TIIlS 

ORGANIZATION. HE HAS BEEN ASKED TO GIVE AN 

ACCEPTANCE SPEECH. CAN JUDGE JONES ACCEPT THE 

INVITATION? 

HYPOTHETICAL. JUDGE IS ASKED TO SPEAK TO A 

GROUP OF LA WYERS AND OTHERS AT A SEMIJNAR RUN BY A 

PROFIT MAKING COMPANY. THE CO:MPANY WilL 

REIMBURSE THE JUDGE FOR ALL ms EXPENSES THE 

COMPANY USES THE SEMINAR TO AITRACT BUSINESS. 

VI .. CANON 5. "A JUDGE SHOULD REGULATE EXTRA­

ruDICIAL ACTIVITIES TO MINIM1ZE THE RISK OF CONFLICT 

WITH JUDICIAL DUTIES.n 

A. COVERS OUTSIDE ACTIVITIES NOT WITHIN 

CANON4. 

B. EIGHT SUBSECTIONS. 
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HYPOTHETICAL. JUDGE IS ASKED TO SER.VE ON THE 

BOARD OF A PUBLIC LIBRARY .. CAN HE DO SO? 

HYPOTHETICAL. MAY A RIDGE SERVE ~S A DIRECTOR 

OF A CORPORATION? 

HYPOTHETICAL. MAY A JUDGE WRITE- FOR PAY -­

ARTICLES ABOUT GOLF OR GARDENING OR OfHER NON­

LAW RELATED ACTIVITIES? 

HYPOTHETICAL MAY A JUDGE HELP RAISE MONEY 

FOR CHARITABLE ORGANIZATIONS? DOES THE ANSWER 

DEPEND ON THE NATURE OF THE ORGANIZAUON OR ON THE 

PARTICULAR WAY IN WIIlCH THE JUDGE ENGAGES IN THE 

FUND RAISING ACTIVITY? 

VII. CANON 6. 

"A JUDGE SHOULD REGULARLY FILE REPORTS OF 

COMPENSATION RECEIVED FOR LAW-RELATED AND EXTRA­

JUDICIAL ACTIVITIES.'' 
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A. DUTY IMPOSED BY CONGRESS THlAT JUDGES 

FILE FINANCIAL DISCA>SURE REPORTS EACH YEAR. 

vm. CANON 7. "A RJDGE SHOULD REFRAIIN FROM 

POLITICAL ACTIVITY." 

A. PROmBmON AGAINST FEDERAL tuDaEs 
PARTICIPATING IN ANY ORGANIZED POLmCAL ACTIVITY, 

FORMAL OR INFORMAL. 

B. NOT LIMITED TO A JUDGE'S RUNNlING FOR 

OFFICE OR MAKING POLrnCAL SPEECHES. 

C. CONSTITUTIONAL OVERTONES-

SEPARA TION OF POWERS -JUDICIAL BRANCH IS NOT TO 

BEPOLmCAL. 

HYPOTHETICAL. JUDGE S:MI'm'S WIFE IS RUNNING FOR 

A SEAT ON THE CITY COUNCll.. YESTERDAY SHE POSTED A 

CAMPAIGN SIGN ON THE FRONT LAWN OF THEIR HOME. 

NEXT WEEK SHEW ANTS TO HOLD A POLITICAL RALLY IN 
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THEIR HOUSE. AND nns MORNING THE JUDGE NOTICED 

TIIAT ONE OF HER CAMPAIGN BUMPER STICKERS IS ON HIS 

CAR. WHAT IF ANY ACTIONS SHOULD JUDGE DOE TAKE TO 

COMPLY WITH THE CANONS? 

BYPO'fBETICAL MAY A JUDGE WRITE A LEl'l'ER TO A 

NEWSPAPER CRITICIZING A CANDIDATE FOR LOCAL 0Ff1CB? 

HYPO'fHEflCAL 

IX. ETHICS REFORM ACT OF 1989 

A. PROVISIONS DEALING WITH HON<l.lRARIA 

B. OUTSIDE INCO:ME LIMITATIONS 

C. GIFTS 

HYPOTHETICAL. JUDGE RECEIVES INVnrATION TO 

SPEAK TO A GROUP OF LA WYERS WHO WILL PAY HIM SlyOOO. 

HYPOTHETICAL JUDGE ASKS WHETHER HE CAN GIVE 

GIFTS TO EMPLOYEES WITHIN HIS CHAMBERS AT 

CHRISTMAS. 
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Judicial Conduct and Ethics curriculum 
October 10, 1992 

COtrll'nOOH 'DEMDNOJt 

•uaa and &])uaiv• ~ehavior. 

canon 3A(3) of the 1972 American Bar Association Model Code 

ct Judicial Conduct requires judges to be •patient, diinitied, 

and courteous to litigants, jurors, witnesses, lawyers, and 

ethers with whom" they deal in their cfficial capacity.' 

Impatient and impolite behavior on the bench generates a large 

proportion ct the complaints about judges filed with judicial 

conduct orqanizations. Except fer extreme examples, a judge is 

unlikely to be publicly punished for one display cf temper. ·sut 

judicial conduct organizations do respond privately to isolated 

incidents. For example, in 1991, the Alaska ColDlllission on Judi­

cial Conduct informally sanctioned aix judges t.hrouqh private 

reprimands and admonishments, and cautionary letters tor 

1 Unl••• cthervise indicated, ref erancas to canon• are to 
the 1972 A.aerie.an Bar Association Model Cod• ot Judicial Conduct. 
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court.room demeanor problems, including directly criticizing 

jurors ~or their work as jurors, abusinq the contempt power, 

using abusive and profane lanquaqe, and aakinq deroqatory and 

racially oriented comments from the bench. Alaska commission on 

Judieiol Conduct 1991 Apnual Report at Appendix G. And a aeries 

of •inqle incidents can add up to a pattern of conduct that 

requires public sanction and possibly removal. 

Although the variety ot ways in Which judges can behave 

intemperately are, of course, al.most inf .1.nite, there are aaveral 

types o! misconduct that appear in .. ny cases: disparaging 

victims and witnesses and implyinq lack of belief in a witness's 

testimony, makinq sarcastic and belittling remarks to attorneys, 

threateninq to use the contempt power, and misusing the contempt 

' power. The following illustrations of typical demeanor problems 

that violate tbe Code of Judicial Conduct are from three cases in 

vbieh judges were re.moved or suspended. 

Xloepfer y. commission on Judicial performance, 782 P.2d 239 
(Cal. 1989) 

The Supre.De court of CAli!ornia re.moved from off ice a judge 
who displayed a lack ot judicial temperament. 

1) The judge had atated to a court repcrtar before a 
courtroom full of people, •1•11 keep the record in ay 
courtroom," after th• reportar had asked a defendant •J:xcuse 
me. Is that a yes?• when th• datandant had nodded her head. 

2) Attar a deta.nsa attorney ••ked for a continuance, 
the judqe had asked in an anqry and insulting tone, •Ian•t 
it true you are psychologically afraid to take a case t.o 
trial?• ' 

3) Attar an inexperienced lay witness tried to explain 
her answer to a question, the judge had •tated, in an angry 
and intimidating tone, •we have rules in terms of how we 
proceed here. And you have to under•tand them. And I don't 
want to have to re-explain tham and bave objec:tion11 ••••• 
First rule is you keep your aouth ahut.• 

4) In cross-examininq a defense vitne•s, the judge had 
not limited himself to questions directed to •licitinq 
clari!yinq testimony, had told the witness his testimony did 

h~2 
Courtroom Demeanor 

90 



not make sense, and bad enqaged in arqumentative dialoque 
with the witness. 

5) The judqe had twice held one defendant in contempt 
for attemptinq to say something to th• court, aentencinq him 
to two._4ays in jail each time, had lectured the defendant in 
an insultinq manner about his appearance, and had acted in 
an intimidating manner toward defense counsel. 

6) The judge had stated to an inexperienced lay witness 
who had begun to answer a question after an objection had 
been aade, •when someone aakes an objection, they are 
talking to ae, not you. It you interrupt again, • • •• you 
can be punished with a fine or jail. Keep your aouth abut. 
It is not directed to you. If there i• an objection, it is 
directed to ae. I a:m the Judge bare. You are not •. I have 
to rule on th• objection without flak coming from th• aide.• 

7) When a defendant failed to reply to a question from 
the judqe, the judqe had stated, •Either be does understan~ 
or he doesn't, and if he aita there and looks like a bump on 
a log and has no ability to respond to •• that he 
understands intelliqently what i• being interpreted to bim 
in Spanish, I have no confidence that he will follow the 
directions of the court, and therefore I will cage him, in 
effect, in jail and bring him back aanacled and he will 
appear when I order .him to appear.• 

I) When a defendant whispered to his attorney that he 
did not understand what the judge was telling him, the jud9e 
bad stated, •I am talkinq to you, air, and when I talk tc 
you I axpeet you to pay attention with •• and not start a 
conversation with your attorney. Do that again sir, I am 
9oin9 to hold you in contempt of court and jail you.• 

9) The judqe had summarily adjudicated a defendant in 
contempt when h• asked •how come" after the judqe rebuffed 
his request to say aomethin9 

10) The judge bad found a spectator in contempt and 
ordered her to ••rve aix hours in jail without making any 
inquiry to confirm the inference he drew when ahe swore 
after tripping over her son'• feet. 

12) The judqe stated in two separate incidents, to two 
deputy district attorneya, in a courtroom full of people, 
that he was appalled that the interests of the People of the 
State of California rested in their hands. 

In the Matter of Breitenbach, 482 N.W.2d 52 (Wia. 1992) 

The Wisconsin Supreme Court suspended for two years a judqe 
who displayed lack of judicial temperament. 

1) Durinq a trial, the judge had become visibly angry 
and upset and loudly, intemperately, and repeatedly 
interrupted th• prosecutor'• attempt to aake an offer of 
proof, threatened to hold him in contempt for persistinq in 
his efforts to do so, and characterized part of th• offer of 
proof as •stupid ••• [plain] stupid." 
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2) Durinq a motion hearinq, the jud9e had become, 
visibly angry, loud, and intemperate toward the assistant 
district attorney, repeatedly ordered him to brinq the 
district attorney before him, th.%'•atened the aasiatant with 
contempt, and held him in contempt for not bringing in the 
district attorney. , 

-3t-Ouring a hearing, th• judq• had •tated •You know, 
•ometimes attorneys make their clients in a worse ••••· You 
do what you have to do " ~ 

4) During a trial, in the presence o! the jury, the 
judge had conducted a lengthy examination of the defendant 
and impeached him with a prior inconsistent atatement that 
bad not been explored by the prosecutor er th• defendant'• 
counsel. 

5) During a jury trial, the judge bad conducted a 
lengthy examination of the defendant, in a aanner that qave 
the appearance of disbelief and disdain toward th• 
responses, and au9qested that the defendant and an 
accomplice were a!!iliatad with a qang, which had not been 
raised by the prosecutor or the defendant•• attorney. 

6) During a jury trial, while the jury was being 
brought in, the judge had become angry and upset, yelled at 
the prosecutor to sit down and be quiet, and after the jury 
was released, yelled at the prosecutor to leave the 
courtroom or he would go to jail, and ordered an assistant 
district attorney who was present to report the prosecutor 
to the attorney discipline board. 

7) During a jury trial, in the presence ct the jury, 
the judge had stated to the assistant district attorney, 
•Askin9 [the witness) many absurd questions is not going to 
get to the truth o! the matter,• had bean loud, intaJDperate, 
impatient, and rude to the prosecutor, and had prevented him 
from makinq a record in support of th• atat•'• position. 

8) In three additional criminal matters, the judge had 
been intemperate and discourteous in hia remark• to the 
assistant district attorneys and prevented them from ma.king 
a record in support o! the state's position. 

Ip re Elliston, 789 s w.2d 469 (Mo. 1990} 

The Supreme Court of Missouri suspended tor fifteen 
days a judge who lacked the judicial temperament. 

1) Th• judge had yelled at an attorney and described 
th• attorney•• work a• sloppy. 

2) Th• judqe had inaiated that a trial 90 forward evan 
though counsel had earlier informed the judge that his 
client would be entering a quilty plea. 

3) Th• judge had denied a glass of water to an attorney 
who waa having di!ticulti•• apeaking, saying it was against 
court rules to have liquid in th• courtroom. 

4) The judge had denied attorneys access to a pretrial 
order on file and insisted that they pay for a copy; 

5} The judge, in a •rude and demeaning" tone, in front 
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of the attorney'• clients and other court personnel, bad 
inforJDed an attorney that he was wasting the court's time by 
puttin9 on evidence in support of a recommendation and said 
to t.h• same attorney •[i)f you think I'm qoinq to make a 
co:mmit=ent to you before I've heard all of the evidence, 
you•re_sadly mistaken!" 

'7'Udicial Bias. 

canon 3B(S) ct the 1990 A.BA Model Code ot Judicial Conduct 

provides that: 

A judqe shall perform judicial duties without bias or 
prejudice. A judge shall not, in the performance of judi­
cial duties, by words or conduct, manifest bias or preju­
dice, including but not limited to bias or prejudice !)ased 
upon race, sex, religion, national oriqin, disability, aqe, 
sexual orientation or socioeconomic status, and shall not 
permit staff, court officials and others subject to the 
judge's direction and control to do so. 

The same prohibition was implied in the 1972 Model Code 

require.ment that judqes be diqnified and courteous, and judqes 

have been disciplined under the 1972 standard for biased conduct 

and statements. A small sample follows. 

geppick v. commission on Judicial Performance, 787 P.2d !91 
(Cal. 1990) 

The Supreme Court of California removed from off ice a judge 
who, amonq other misconduct, addressed women he knew prin­
cipally or solely in connection with his judicial duties as 
•sweetie," •sweetheart,• or •baby," in and about the court­
house, durinq business hours. 

Bei Carr, !93 So. 2d 1044 (Fla. 1992) 

Following th• recommendation ot the Florida Judicial Quali­
fications Commission based on a stipulation between the 
Com.miaaion and the judge, th• Florida supreme Court publicly 
reprimanded a judge who stated at a hearing in his court­
room, •Now, you can throw your Italian temper around in the 
bars but you don't throw them around in •Y courtroom •••• 
I'm just as Irish as you are Dago.• The judge apoloqized 
for bis statements. 
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Gopzole; Y· Commission op Judicial perfocpance, 657 P.2d 372 
(Cal. 1983) ·- 1 

I 

The supreme Court of California removed a judge from office 
~or making racial and sexual comments that he cl•imed vere 
in jes~~- among other misconduct. 

~) On pronouncing judgment en a aale of Mexican 
extraction on a charge of beating his vife, the judge had 
•tated that although aucb behavior ai9ht be tolerated in 
Africa or Mexico, it would not be tolerated in America. 

2) t>urinq jury voir dire in a criminal case, tbe judqe 
had questioned a Japanese venireman about inflation and then 
commented that he did not know why be vas speakinc; to a ~ 
Japanese juror about inflation ):)acauae •what do f iahhaads 
and rice cost?" 

3) During another jury voir dire in a criminal caae, 
the judqe bad aaked a black woman on the panel who had said 

- ---ehe v0-rked as -a- qi-oce-ry clerk -if -She Jt."lew the pr-ica of 
watermelon. 

4) In a colleaque•s chambers, the judge had responded 
~ the news that a black district attorney'• wife had had a 
miscarriage by sayinq, in essence, •oh good, one less 
minority." 

5) Finally, at a Christmas party attended by moat of 
~ourt personnel, the judge had asked a female Jewish 
district attorney whether "with all the inbreeding your 
people do, aren't you afraid that they will produce a race 
o! idiots," or words to that effect. 

Judges often get in trouble when they decide to preach to 

the litigants er to express their opinions on subjects not 

relevant to the immediate case. Such pontification often leads 

to insensitive comments, invidious comparisons, and reliance on 

stereotyped notions of classes of people. Th• judqes in the 

cases summarized below probably would not bave gotten into 

troW,le if they had •imply decided the caaes before them. 

Ipquiry Concern a Judge re. Marko, 595 So. 2d £~ 
(Fla. 1992) 

Approvinq a stipulation between the Florida Judicial Qualif­
ications Commission and a judqe, th• Supreme Court of 
Florida pu.blicly reprimanded a judge who had stated durinq a 
dissolution cf marriaqe hearing to th• wife •go out and get 
another quy • • • th• ainqla bars are full of them • • • 
there are all kinds of bimbos in tho•• places, and th•r• are 
all kinds of quys running around in open shirts with eagles 
en their chests. There are great CJUY• out there ••• you 
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go find a brain surgeon." In the stipulation, the judge had apoloqized. 

kqmplaint Against Coed~, No. B-35-92001, order (Nebraska supreme Court Karch 27, 1992) 
~--

Pursu~nt to the Report and Recommendations ot the Nebraska Commission on Judicial Qualifications and the consent tiled by the judge, the Nebraska Supreme court suspended, for one aonth without pay, a judge who had •tated in open court in contempt proceedings involving failure to pay child support, 
while encouraging the litigant to k••P his job, •sometimes 
you just have to eat crap, whether you like 1t or not, 
because you'r• in such a situation that if somebody in.lults 
you, you just have to 90 on and do it and take it. You 
know, black people have done it for years and you are at the place where I suppose that you can ba treated lilt• a ni9qer, and you just have to take it just like the black people have had to.• The court also ordered th• judge to complete a aeminar on sensitivity to racial bias. ~ 

In the Matter of Esworthy, Determination (Nev York Commis­sion on Judicial conduct June 21, 1990), accepted, !68 
N.E.2d 1195 (N.Y. 1991) 

The New York Commission on Judicial Conduct determined that removal was the appropriate aanction fer a family court' judqe who, among other thinqs, in two cases, aade COIDDenta 
about the racial compoaition of the state priaona. In one case, he stated: 

The next time you come back to this court, th• closest 
place I'll be shipping you is Butfalo, Nev York er down 
city, and aaybe you'll 9et some experience like you had 
in Florida with all those spies and blacks that you 
didn't like, that you were scared ot. You understand~ 
Because detention in those bi99er areas is not just all 
white detention. 

He made similar remarks in th• second case. 

Judge Eenpy, Order (New Jersey Supreme Court April 23, 1991) 

The New Jersey Supreme Court terminated th• recall of a 
retired auperior court judge after the judqe publicly 
humiliated 1n ope.n court the plaintiff in a small claiaa 
case in vbich th• plaintiff had claimed that a check caahinq agency bad not 9iven her the correct amount when •h• cashed her welfare check. Tb• judge lectured the litigant bacauae 
she was an unwed aether on welfare, which was not relevant 
to the leqal proceedings. 

J: Do you have a huaband? 
P: No, I don't. I'• on welfare. 
J: Have you ever had a husband? 
P. No, never did. 
J: Of course, that's all wron9, havin9 childran out-
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of-wedlock. Other people have to support them. 
Why can't you work? 

p: That'• irrelevant •••• 
J. Xt'• not relevant, but I'm asking you about it. 

Why~ People are beinq inundated, takinq care of 
all these children out-of-wedlock. Money doesn•t 
come out of the sky, does it? •••• Kost of all, 
you'ra destined tc-90-to-j~i~ some.hare along the 
line. If you took a canaua of atate priaons, 
you'd find that three-quarters are born out-of­
vedlock ••• It'• not right bavinq children out­
of-wedlock and aomeone •upportinq them and aup­
portinq you. Why •houldn•t you be working? 
You're an able-bodied woman, aren't you? 

Judqes must also be cautious about trying to be bwnorou1 on 

the bench. The California commission on 3udicial Performance bas 

observed that, althouqh a judqe may use humor to alleviate 

tension or tedium in a lengthy proceeding, the appropriate use of 

judicial humor requires self-control on the part of the judqe. 

In court or in chambers, a aeeminqly innocuous joke by the 
judqe may assume disproportionate si9nif icance in the eyes 
of parties, counsel, jurors, or others. Moreover, a captive 
attorney audience may feel compelled to lauqh rather t.ban 
risk an objection. 

* * * 
Ill-conceived humor may adversely impact a judqe•a 

ability to command respect and the public'• perception of 
the judiciary at large. The ri•k that humor will triq9er 
unfortunate repercussions escalates if it i• pe99ed to any 
handicap or personal trait (race, gender, aqe, religion, 
national oriqin, ethnic backqround, and ao on). It is 
axiomatic that judges should refrain from hwnor or observa­
tions that could be construed •• impugning persons with that 
trait er handicap. Off-color jokes and those involving 
profanity also fall in this hiqh-risk cateqory. 

1988 Annual Report at 19 (California commission on Judicial 

Parforma.nca). 

That a judqe was aerely joking is not a defense to a charqe 

of judicial aisconduct. In the case SWllmarizad abcva, Jud;• Gon­

zales def ended his ethnic and sexual remarks by •ayinq they ware 

aade in jest (althouqh it is difficult to believe that anyone 
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would joke about aiscarria9ea and wife-beating even apart from 

the racial insensitivity •hown). The court rejected that 

attempt, atatin9, 

sub;ective intent is not at issue. As a ;udqe b• i• charged 
vith th• obliqation to conduct himself at all tiaes in a 
aanner that promotes public confidence and esteam for the 
judiciary. Particular friends or associate• aay aaaur• 
themselves that the judge•a ethnic reaark• are aad• in jest, 
but aucb facially blatant ethnic •lur• • • • are .. pt to 
offend ainority aam.bera • • • and aay be construed by th• 
public at large •• highly demeaning to ainoriti••· 

657 P.2d 382. 

Biaa in tb• Courtroom. 

Canon 3B(6) of the 1990 ABA Model Code atates: 

A judqe shall require lawyer• in proceedings before the 
judqe to refrain from aanitesting, by words or conduct, bias 
or prejudice baaed upon race, sex, religion, national 
oriqin, disability, aqe, aaxual orientation or aocioeconomic 
status, against parties, witnesses, coun••l or others. This 
Section 3B(6) does not preclude leqitimate advocacy when 
race, sex, reliqion, national origin, disability, a9e, 
sexual orientation or socioeconomic status, or other aimilar 
factors, are issues in the proceed1nq. 

Several recent newspaper reports indicate that judges are 

beqinninq to hold lawyers to high standards of courtroom conduct. 

A New York supreme court judge f inad a male lawyer $SOO and 

ordered him to pay $500 in attorneys fees tor belittling a female 

attorney during a deposition. Amonq other comments, he had aaid 

to th• attorney •I don't have to talk to you, little lady,• •What 

do you know, young girl?•, •se quite, little 9ir1,• an4 •Tell 

that little aoua• over there to pipe down.• (After th• aal• 

lawyer apoloc;ized, hi• sanction was lowered to $1.00.) 

A s1milar incident has also been reported from Florida. 

~here, a male lawyer said in court to a female pro•ecutor •1 take 
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ay orders trom the bench, not you, little lady,• and was tound in 

contempt ot court when he refused to apologize. •I meant every 

vord z said,• the attorney said, ·~or her to be insulted and ~or 

us to be here in this position now is absolutely stupid.• Th• . 
judqe placed the male attorney en probation for 6 months, ordered 

him to do 50 hours of community service, and fined him. 
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Paper Presented at 
American Judicature Society Conference on 

Judicial Conduct and Ethics curriculum 
October 10, 1992 

DISQnALIFICATION 

x. ~h• ~·n•ral standard. In addition to enumerating specific 

c~rcu:mstances er relationships that require diaqualif ication, 

canon 3C(1) of the American Bar Association 1972 Model Coda cf 

Judicial conduct creates a general requirement for disqualif i­

cation whenever a judge's •impartiality mi9ht reasonably be 

9'1est1oned ••• ·" 1 Under this "catch-all" provision, the judge 

should make a t~o-part inquiry The first test is a subjective, 

•internal test of freedom from disablinq prejudice,• in which a 

judqe consults hi• or her emotions and conscience. I,ena y. 

Cgmmon~ealth, 3•0 N.!.2d 884 (Mass. 1976). The second test is 

objective: whether an objective, disinterested person knowing 

all the circwnstances would reasonably question the judge's 

impartiality, even where there was no actual impropriety but only 

' Unless otherwise indicated, references to canons are to 
the 1972 American Bar Association Model Code cf Judicial Conduct. 
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an appearance of impropriety ~. ~. Pepsico. !pc. y. 

McM1llep, 764 F 2d 4SS (7th Cir. 1985). 

II. Personal bias or Jtnovledqe. Under canon 30(1) (a), dis­
qualification i• required if a jud9e "has a personal bias or 
prejudice concerning a party, or personal knowled9e of disputed 
evidentiary facts concerning the proceedin9, •• ·" 

A. Personal biaa and prejudice. To be disqualifying, bias 

or prejudice must be concerning a potty; a jud9e•1 values, 

philosophy, or •fixed beliefs about constitutional principles and 

aany other facets of the law" are not considered personal biases 

or prejudices that require disqualification. E.W. Thode, 

Reporter's Notes to Code of Jµdiciol Condµet, at 61 (1973). In 

addition, to be d1squali!yinq, bias or prejudice must be 

personal, that is, aris1nq !rem an extra-jud1c1al •ource and 

,resultinq in an opinion on the merits based on something ether 

than vhat the judge has learned !rom participatinq in the case. 

Upited States v. Grinnell Corp., 384 U.S. 563, 58J (1966). 

Opited States y. Bprry, 961 F.2d 260 (D.C. Cir. 1992) 

A!!irming the re-sentencing of the defendant and th• denial 
of his motion for disqualification, the United States Court 
of Appeals for th• Oistrict of Columbia Circuit held that 
the judqe was not disqualified from re-sentencing th• 
defendant on the basi• ot the judge's discussion c! the 
merits of the case while it va• pending on appeal after the 
first sentencing. In a pu.blic speech at Harvard Law School' 
after sentencing the defendant the first time, th• judge had 
re1Z1arked that he had never ••en a •tronger 9ovarnment case, 
that aoma jurors had their own aqendas and would not convict 
under any circumstances, that some jurors ware determined to 
acquit regardl••• of th• tact•, and that some juror• did not 
tell th• truth during jury selection when questioned a!)out 
possible bias. The court held that remarks reflecting even 
strong views about a defendant w1ll not call for a judge'• 
recusal •o lonq as the•• views are based on the judqe'• own 
observations during th• performance ct judicial duties. 
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J.. .Tu4qe •• "acSveraary" of a party. Generally, 

diaqualif ication i• not required by a collateral ~awsuit between 

a judge an9 a party because permitting wholesale disqualification 

in that situation would allow litigants to choose their judge by 

filing lawsuits against all judges not to their liking. J..ltl, 

.l..&Jla., commonwealth y. t,eyenthal, 307 N.E.2d 839, 841 (Mass. 

1974). ~.,People y. L9wepstein, 325 N.W.2d 462 (Mich. 1982) . 
(disqualification required where party f il•d suit against the 

judge before the suit in which th• judge was presiding was filed 

and where the judge while a prosecutor had prosecuted the party.) 

2. 8ocial relation•hip. Whether a judge ia required 

to disqualify when a friend appears as a party or attorney in a 

suit depends on how close and how personal the relationship is; 

the two-part test is whether the judge feels capable of 

disreqardin9 the relationship and whether others can reasonably 

be expected to believe that the judge will disregard the 

relationship. United States y. Murphy, 768 F.2d 1518, 1537 (7th 

Cir. 1985), cert. denied, 475 o.s. 1012 (1986). The judqe must 

consider whether an astute observer in either the legal or lay 

culture "would conclude that the relation between judge and 

lawyer (a) ia very much out of the ordinary course, and (b) 

presents a potential for actual impropriety if the worst 

implications are realized.• ~ In Murphy, finding that the 

trial judge ahould have disqualified himself, the Court of 

Appeals tor th• 7th Circuit held that: 

an objective observer reasonably would doubt the ability of 
a judqe to act with utter disinterest and aloofness when be 
was such a close friend of the prosecutor that the families 
cf both were just about to take a joint vacation. A social 
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relation of this sort implies extensive personal contacts 
between judqe and prosecutor, perhaps a special willinqness 
ot the jud9e to accept and rely on the prosecutor'• 
representations. 

---- &niaosity toward a party'• atto~D•Y• Under the 

1972 A.BA Model Code, prejudice against an attorney is not 

•ufficient to disqualify a judqe unless the bias •is cf such a 

daqrae as to adversely affect the interest cf the client • • • • • 

~ittinez y. Carmona, 624 P.2d 54, 59 (N.K. et. App. 1980). canon 

3E(l) (a) cf the 1990 A.BA Model Code added personal bias er 

prejudice concerning a party's lawyer to the list cf 

disqualifying circumstances after the drafting committee became 

•aware of instances in which ind1vidual judges had demonstrated a 

profound prejudice against certain lawyers, and found that 

prejudice to be sufficiently detrimental to the judge's 

appearance of impartiality as to be ;rounds for 

disqualification.• Lisa L. Milord, 1be Development of tbe AeA 

Judicial Code at 27 (1992). 

4. Participant in judqe'• election ca.mpaiqn. A judge 

may sit en a case in which a campaign contributor is a party er 

attorney or etherwi•• involved. J.1.t, ~' Nathanson v. goryick, 

577 So 2d 943, 944 (Fla. 1991). However, commentary to canon 

5C(2) ct the 1990 Model Code states that •campaign contributions 
I 

cf which a judge has Jtnowledqe, aade by lawyers er oth•r• vho 

appear before the judge, may be relevant to disqualif icaticn 

under Section 3!.• Moreover, a judge is disqualified from cases 

in which a party er attorney was more than simply a contril:lutor, 

tor example, if a party or attorney was a member ct the judq•'• 
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.4mpaiqn committee ~' A.a.SL., MaeKepzie y. Super Kids »argain 

Store. Xnc., 565 So. 2d 1332, 1338 n.S (Fla. 1990). 

a. »•:•o.nal lcllovledqe. As with alle9ations of personal 

bias and prejudice, the personal knowledge requlring recusal is 

knowledge from extra-judicial sources as opposed to what a judge 

learns from participating in a case. A judge does not have 

•personal knowledge" about a case as a result of 1) ruling on 

i•aues earlier in the aame case; 2) adjudicating the case of 

related parties to the same underlying transaction as the p•nding 

case; or 3) participating in an earlier trial of the same party 

whether or not based on the same transaction as the pending 

charge. ~Jones y. State, 416 N.E.2d 880 (Ind. ct. App. 1981). 

III. Relationships • . 
A. Professional relationships. Under Canon 3C(l) (b), a 
judge is disqualified if the judqe •served as lawyer in the 
matter in controversy, or a lawyer with whom he [or ahe] 
previously practiced law served durinq such associaticn as a 
lawyer concerning the matter, or the judge er •uch lawyer 
has been a material witness concerning it ; ••• • 

1. 1rior service a• a lawyer in th• aatter. Active 

participation in the same case aa counsel of record or 

representation at an earl1er stag~ in the proceed1nqs may require 

~•V 
--~ 

be considered 

•of counsel" in all cases or aatters pending in his or her 

jurisdiction, from the investigatQry stages of preparatory 

•atters to and including the pendeney of the case. ginq y. 

State, 271 S.E.2d 630, 633·34 (Ga. 1980). 

A judqe should disqualify hi~s•lf or herself where a party 

before the judge is a former client if th• representation vas 
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within the past two years and that, if the representation was 

more than two years a90, the jud9e should make full disclosure on , 

the record and should disqualify himself er herself if any party 

objects unless the judge believes the objectio~ to be frivolous, 

in ))ad faith, or wholly without merit. Adyisory Opinion Ho; ?2-

.2.1 (New York Advisory Committee on Judicial Zthica May 7, 1992). 

Di~quali!ication may also be required if the judge'• repre­

sentation o! a party was many years earlier but involved a 

related or similar matter concerned the same subject or arose 

from the same facts. 

Sharp v. Howard County, 607 A.2d 545 (Md. 1992) 

Ordering that the circuit court judginent be vacated, the 
Court of Appeals ot Maryland held that the circuit court 
judqe should have recused himself from a zonin; case 
involvin9 a private airstrip where, seventeen years earlier, 
the judge while an attorney had drafted the restrictive 
covenants creating the airstrip. The court •tated that, 
when an attorney has given legal advice or performed legal 
work in a non-adversarial aettin9, recusal is required if 
the underlying purpose of the prior representation was to 
achieve the 9oal that is at issue in a later proceadinq 
before the same attorney as judge. 

2. Prior •••ociation vith a lawyer serving in th• 
matter. Under canon 3C(l) (b), when the judqe•s termer law 
firm or a lawyer with whom the judge had a professional 
relationship appears before the judge, the judqe is 
disqualified if the lawyer represented the party on the same 
matter now before the judge while the judge was associated 
with that lawyer, even if the judge had not been involved. 

Where a judqa vaa previously employed by a government agency 

and lawyers currently employed by that a9ancy appear bef or• the 

judge, the judge is not automatically disqualified, a •lawyer in 

a governmental agency does not necessarily have an association 

vith other lawyers employed by that agency,• but •a judqe former­

ly employed by a governmental agency • • • should disqualify 
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• 

himself [or herself] in a proceeding if his [or her] impartiality 

ai;ht reasonably be questioned because of such association " 

Commentary t&--Canon 3C(l) (b), 1972 ABA Model Code. 

Disqualification is not automatically required under Canon 

3C(l) (b) vhen the matter before the judge in which a member of 

the judge's for111er firm appears was not handled by th• firm while 

tb• judge vas associated with it. However, to avoid the 

appearance of partiality, •ome states require judges to routinely 

disqualify themselves tor a specified lenqth of time from hearing 

any matters involving their former law office even if the 

particular matter was not pending before the judge left the firm. 

J.1.t, JL..S..&., Illinois Supreme Court Rule 63(C) (l) (c) (requiring 
f 

recuaal for three years) • 

3. 7amily relationships. Canon 3C(l) (d) auq9ests judicial 
disqualification when the judge, the judge'• spouse, or a 
person "within the third deqree of relationship to either of 
them, or the spouse cf such a person (i) i• a party to the 
proceeding, or an officer, director, or trustee o! a party; 
(ii) is actinq as a lawyer in the proceedinq; (iii) is known 
by the judqe to have an interest that could be substantially 
affected by the outcome of the proceedin9; or (iv) is to the 
judge'• knowledge likely to be a mater1al w1tness in the 
proceeding." 

Parents, qrandparents, grandchildren, uncles, aunts, broth­

ers, sisters, nieces, nephews, sons, and dauqhter• are within the 

third degree of relationship. Commentary to canon 3C(3) (a), 1972 

ABA Model Code. 

rv. ~inancial, economic, or otber interests. canon 3C(l) 
requires disqualification 1) where a judge or relative within the 
third degree has a financial interest a) in the su~jeet aatter in 
controversy or b) in a party to the proceeding, regardless 
whether the outcome of the proceedinq would have any ef fec:t en 
the interest (Canon 3C(l) (c)) and 2) where the judge or relative 
within the third degree has any other interest if that interest 
could be substantially affected by the outcome of the proceeding. 
Canon 3C(l)(c). 

Page 1 
Disqualif ieation 

105 



To be disquali~yinq, a judge's financial interest must be 

direct, real, and certain, not conditional or remote. Nueces 

coupty Drafi)lge ' Conseryotiop pistrict No. 2 y. Beyly, 519 

s.W.2d 938 (Tex. ct. App. 1975). However, disqualification may 

be required tor leas direct, real, and certain interests under 

the wany other interest" clause of Canon 3C(l) (c). 

In re; Zoorski, Memorandum of Decision (Connecticut 
Judicial Review Council April 17, 1991) 

The Connecticut Judicial Review Council publicly censured a 
superior court judqe who had failed to disquality himself in 

_a_case that involved a request to subdivide a residential 
piece of property into two lots where th• town involved in 
the case had an •existinq streets" requlation that was very 
similar to the existinq streets requlation that the judqe 
was challenqinq in another town in connection with a request 
to subdivide a piece of property he and his wife owned. 

The 1972 ABA Model Code de!ines "financial interest" as 

•ownership of a leqal or equitable interest, howeyer 1moll 

" . . . . Canon 3C(3) (c) (emphasis added). However, th• 1990 ASA 

Model Code uses the term "economic interest,• and th• reference 

to "any other interest" was deleted; economic interest was 

considered •more inclusive" than "financial interest." Lisa L. 

Milord, The Development ot the ABA Judicial C9de at 10 (1992). 

Furthermore, under the 1990 ABA Model Code, not every economic 

interest •however small" is disquali!yinq, but only an economic 

interest that i• •aore than de ainimus;• th• A.BA believed that •a 

judge'• aerely baving a de ainimu• leqal or equitable interest in 

a proceeding does not give rise to reasonable question as to the 

judqe•s iznpartiality.w ~ 
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A judge has a responsibility to inform himself er herself 

about any personal and fiduciary financial interests, and make a 

reasonable et.fort to be informed about the personal financial 

interests of the judge's spouse and minor child~en residing in 

the jud9e•a household. Canon 3C(2). A judge does not have the 

aa:me responsibility to inform himself or herself about any 

interests of relatives other than his or her apouse and ainor 

children but is disqualified from hearing a case only if the 

judge knows that the relative has an interest that could be 

substantially affected by the outcome of the case. 

If an attorney in the case is aff 1l1ated with a law firm in 

which the judge or the judge's spouse has a relative (within the 

third degree ot relationship) or auch a relative•s spouse who is 
' 

' a partner, there is case law holdin9 that th• relative haa an 

intarast that •could be substantially affected by the outcome of 

the proceeding," and the judge is disqualifiad even if the 

relative is not involved in the case. Potashnick y. Port City 

Copstrµctiop Co., 609 F.2d 1101, 1114 (Sth Cir. 1980}; Regional 

Soles Agepcy. Inc v. Reichert, SJO P.2d 252 (Utah 1992). Note, 

however, that commentary in both the 1972 and the 1990 A.BA model 

codes states that a lawyer's affiliation w1th a law firm with 

which a relative of th• judge is also af!iliated does net cf 

itself disqualify the judge. 

v. WaiTer of Di•qualification: canon 3!. 

ender the 1972 Code, the parties cannot waive disqualifica­

tion arising because the judge has a personal bias concerning a 

party or personal knowledge concerning the evidence (under Canon 

Page 9 
D1squalification 

107 



3C(l) (a)) er because the JUdqe served as a lawyer in the matter 

or a lawyer with vhom the Judge previously practiced law served 

as a lawyer in the matter during the association or because the 

judqe or termer associate has been a material witness (under 

canon 3C(l)(b)). Under the 1972 Code, the parties~ waive 

disqualitication arising because cf a financial interest (under 

canon 3C(1) (c)) er because of family involvement in th• 
• 

proceedings (under Canon 3C(l)(d)). Under the 1990 A.BA Model 

Code, the parties can waive disqualification based on prior 

•ervice as a lawyer, prior association with a lawyer appearinq in 

the matter, or an economic interest, the only grounds that cannot 

be waived under the 1990 ABA Model Code are personal bias or 

prejudice. canon 3F, 1990 ABA Model Code 

In circumstances where disqualif 1cation can be waived, under 

the 1972 Model Code, the judqe can preside only if he or aha 

first discloses the basis for the disqualification on the record 

to the attorneys and parties, and Canon 30 requires all parties 

and attorneys aqree in writinq that the financial interest or 

family involvement is immaterial -- and the judqe cannot ask for 

a waiver or in any other way particlpate in the waiver after 

disclosure. However, aome cases have held that disquali!icatio~ 

can !:>e waived by implication without a written aqreament if, 

after disclosure by th• jud9e, none ot the parties object to ~he 

judge prasidinq. a.., A.a..St.a.. 1 Citizens First National Bank y. 

~, 297 N.W.2d 329 (Iowa 1980). 

The 1990 A.BA Model Code eases the requirements !or waiver. 

Under the 1990 Model Code, a judge may ask the parties to con-
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-•ider waivi~g a~squai1t1cat1on, although their consideration ot 

that request must be "out of the presence of the judge" and a 

judge •must-not solicit, seek or hear comment on possible remit-
. 

tal or waiver of the disqualification unless the lawyers jointly 

propoae ramittal after consultation • " • • • Canon 3F and 

commentary to canon 3F, 1990 ABA Model Code. In addition, under 

the 1990 ASA Model Code, the waiver ot disqualification need not 

be in vritin9, although it must be on the record and th• Co~en­

tary states that "(a]a a practical matter, a judge may viah to 

have all parties and their lawyers siqn the remittal ac;reament. 

Commentary to Canon 3F, 1990 ABA Model Code. 

VI. ~b• aul• ot M•c•••ity. 

Where there is no other court to hear a ease, the rule ct . 
necessity provides that a court may preside even i! the members 

cf the court have a diaqualifyin9 financial interest. For 

example, because it was the only court authorized to bear the 

case, the Supreme Court of Oregon recently heard challen9es to 

the state Public Employees' Retirement System, aven thouqh as 

members of the system, each justice had a tinancial interest in 

the outcome. Hughes y. Oregon, Nos. SC 538544, SC SJ8549, SC 

S38701, and SC 538700, Opinion (Oreqon Supreme Court August 6, 

1992). See also pnit1d States y. Will, 449 o.s. 200 (1980). 
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Committee on Judicial Eth.la 
oftbe 

CalifomJa Judges Association 

B.tJIS AND PROCEDURES 
(Adopted June 30, 1984) 

(Amended 9/14/86, 11115/86, 9125188, 413/90, 8/25/90) 

L INTRODUCllON 

A Sta.oc:Uog Committee of the QA 
The Comrruttee on Judic.a.l Ethics CXISts pursuant to the authonty of CJA By-Laws, 
Attl.de VII, Section 4 The President of the Assoa.auon is chrected to appoint a 
committee of fifteen members, at least ten members must concur m rendenng any 
opl!llon, report or recommendation 

These Rules and Procedures are adopted pursuant to By-Law, A.rude VII, Section 
11 for governance of the Commmee 

B Committee Purpose 
The Committee 1S charged with constructlon of the Ccxie of Judioa.1 Conduct on the 
request of any rudge, JUSt.lce, comrrus.:; ::>ner, referee, or aspirant to rudiaal office, 
the mterpreta!lon of, and proposed amendments to that Code Further, the Com­
rruttee may be chrected by the CJA Execuuve Board to study and report on any 
concern relatJ.ng to JUdtoal etlucs 

n. COMMITl'EE PROCEDURES 

A Informal Respooscs 
An mqwry which appears to be resolved by an existJ.ng opiruon or Canon may be 
handled (1) by the vice-chauperson of the committee or (2) any member m 
coMJ.ltauon with the vtce-clwrperson, by telephone or letter of response, with a 
copy of an CXJ.sttng opuuon when appropnate Upon consultat.Jon with the v1ce­
dwrperson, members should ate the suggested canon(s) relayed to the caller 
nus shall be deemed an •informal response .. 

The VIcc-dwtperson shall thereafter rcpon, at the next rneenng of the Com.rrunee, 
on the sub)CCt of all mqumes and responses Three members of the Commmee 
may cause an mqwry to be resubIIlltted for further scudy and response 

The mqumng JUdge should be advised th2t ti the resolution 1S not reacWy apparent, 
the Committee invites a wnttcn mqwry for further srudy Such a request should set 
fonh all relevant &as of the cducal concern, together with the research already 
undertaken. In case of an urgent request, the chairperson may conduct a tele-
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phone poll of members to obtA1n a tentative response pnor to wntten .tnqwry, and 
pnor to further srudy Upon recetpt of such a wnaen inquiry, or on the uuu.at1ve 
of the cha.uperson of the Committee, the clwtperson shall assign a committee 
member or members to complete further research and to formulate a proposed re­
sponse 

The proposed response sh.all be chscussed at the next meeting of the Comrrunee 
Upon approval, the clwrpcrson or a designated member will convey the 
•Informal Response" to the inqwnng JUdge (See A~chment A.) 

The Comnuttee sh2.ll deode if an •Informal Response• IS suffiaent, or if the 
question has s1grufica.nce as to requlJ"C a •Formal Opuuon" of the Committee 

B Formal Opinions 
If it is deeded that there 1s need for a Fonnal Opuuon of the Committee, an in­
quiry shall be assigned by the chairperson for study and formul2uon of a proposed 
response The assigned member s~ then prepare a draft response for consider­
auon of the Comnunee at the next meeung giving due regard to brevity and econo­
my of thought, and following the format of Attachment B 

After deliberauon, at least ten members of the Comrrunee may adopt an opl!llon 
The opuuon sh.all be h.rruted to the facts presented by the .tnqui.ry Further, the 
opuuon sh211 state that 1t is so lmuted, and is advisory only Any member of the 
Committee may submit a rrunonty opuuon to be arrulated and publ.ished in the 
same manner as the mapnty opuuon of the Committee The names and signatures 
of each Committee member subscnb.tng to any op.tnton sh.all be set forth at the 
conclusion of the op1.tuon 

c Reports 
The dwrpcrson of the Comnuttee shall designate the procedure and format for a 
response on any matter referred from the Executive Board 

DL RULES AND COMMlTI'EE POUCY 

A Confklentlallty 
No op.tnlon, report or recommendauon, nor the rrunutes of the Committee shall 
name any JUdge whose conduct has been the sub)ect of an inquuy Neither shall 
any member reveal the identify of such a JUdgC, nor inqui.nng JUdge, except under 
compulsion of law 

B Non-involvement In DlsdplJ.nary Proccedhlgs or Utlgatlon 
The Comnuttee will not render an opa.ruon oc informal response when a matter of 
inquuy IS the subiea of i.nvesugation with the Commission on Judi.cal Perfonnance, 
or is the subject of pcnd.tng hllgation. It will be the responsibility of the member of 
the committee prcpanng a tentative or informal response to attempt to detemune 
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th2t the mquuy is not the sub,ect of such 111vestJgatlon or ht1gatton. The Comrruttee 
may dep:ut from this policy at the request of the Executive Board. The Committee 
may in its d.Lscretion dechne to respond to any mquuy where the Committee dcter­
mi.nes that a response would be imppropnate 

c Solldtadon of Information 
In order that the responses, opiruons and reports of the Committee may be well­
mformed, the Committee or any member may seek infonnatton or advice from the 
inquinng JUdge or any other source that nught contnbute to the dehbcrattons of the 
Committee The Comnuttee and each member sh2.ll use dtscretlon m such consul­
tauon, however, so as noc to violate the mtegnty of Committee dchber:auons, and 
maintain anonymity of the mquinng JUdge 

D Mectlllgs of the Committee 
So long as tnqumes or other bustness of the Comrruttee remam unresolved, the 
Committee shall meet at the call of the ch.a.Jrperson The Committee year col!lCldes 
with the Annual Meeungs of CJA, and every effort sh.all be made to conclude the 
bustness of the Comrruttee on an annual basJS 

E Publication of Opinions 
All exJ.Stlng opuuons of the Committee shall be distnbuted by CJA to new members 
of the Assoaatton All new formal opuuons shall be c:hstnbuted by CjA to all mem­
bers annually 

The Comnuttee shall file each new opi.ruon with the Executrve Director of the 
Assoa.atlon and send !ts OpUllOO to the mqumng JUdge further, the Committee 
shall publish an annual report entitled "Eth.Jo Update" to summanze the formal 
opi.ruons and informal responses of the Comrrunee The Ethics Update shall be chs­
tnbuted by CJA to all members of the Assoo.atron. 

A copy of any formal opuuon shall be sent to a member of the Assooation on re­
quest. An oparuon, response or Ethics Update may be sent to a non-member at the 
request of the President of the A.ssoo2tion, or the Executive Di.rector, after consul­
~uon with the clwrperson of the Comnuttec 

The Comrruttee shall pcnodically review opi.ruons to determine if any are obsolete 

IV These rules and procedures may be amended by a maJOnty vote of those present at 
any Ethics Committee meeung 
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COMMISSION PROCEDURES 

First Steps 

ADVlSORY I.ETIER 
Rule 904 1 
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JUDGE'S CODE OF HONOR 

OF THE RUSSIAN FEDERATION 

ADOPTED 
by the Deczsron 

of the Counczl of Judges 
of the Russian Federation 

on October 21, 1993 

Th.ts Code shall establish the rules of a Judge's conduct 1n lus professional 
and extra-office act1v1t1es, b1nd1ng every JUdge 1n the Russian Federation, 
unrelated to lus pos1t1on, as well as retired JUdges who retain the title of Judge 
and rnernberslup m the Judicial cornmumty 

Article 1. General requirements estabhshed for judges 

1 In ms act1v1ty, a Judge shall be obliged to be gmded by the Const1tut1on 
as well as other leg1slat1ve acts which are m force m the Russian Federation, by 
generally accepted etlucal standards and rules of conduct, to support the assert10n 
of pubhc confidence m fairness, 1rnpart1ahty, and independence of the JUd1c1ary 

2 For a JUdge, performance of duttes related to adrrurustrat1on of JUSt1ce 
should take precedence over any other occupations 

3 A Judge should av01d anything that could d1m1rush the authonty of the 
JUdtcial power A JUdge has no nght to cause damage to the prestige of lus 
profession in favor of lus personal mterests or interests of other persons 

4 In any s1tuat1on, a Judge should ma1nta1n personal d1gruty, care about 
his honor, avoid anything that could harm lus reputation or cast a doubt on ms 
impart1ahty and independence m adnurustrat1on of JUSt1ce 

Article 2. Rules of judge's carry,ng out professional actiTit1es 
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I A judge is obliged to be 1mpart1al, not allowing for m.fluenc1ng lus 
_professional activ1t1es by anyone, including lus relatives, fnends, or 
acquaintances 

2 When dec1dmg on a case, a judge should be free of adherence to any of 
the parties, of miluence exerted by publlc oprruon, of any fears of being cnt1c1zed 
for lus perfonnance 

3 AJudge is obliged to mamtam ills qualification on a lugh level necessary 
for proper execution of lus duties in adrmrustrat1on of 1ust1ce 

4 A judge should be patient, polite, tactful, and respectful to parties ma 
tnal and other persons he commurucates with m the course of execution of his 
professional duties A 3udge should require the same from court staff members 

5 A judge is obliged to observe professional secrecy as to mformat1on 
ob tamed m the course of execution of his duties 

A judge has no nght to speak or comment m public or appear m the media 
m relation to cases being handled by the court until rulings on such cases have 
come mto legal force A Judge has no nght to question 1ii. public and beyond the 
lmuts oflus professional duties court rulmgs wluch have come mto legal force or 
any actions taken by hrs colleagues 

6 A judge should respect and understand the media's desire to cover court 
act1v1t1es, and provide them with necessary assistance if this does not interfere 
with conductmg a tnal or may be used for exerting influence on court 

7 A Judge should faithfully perform lus profess10nal duties and take all 
necessary measures for cons1derat1on of cases and matenals on time 

Article 3. Judge's extra-office actrVJt1es 

1 No extra-office JUdge 's act1vlties should cause any doubts a.s to hrs 
impartiality, fairness, or mtegnt)' 
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2 AJudge has the nght to be engaged many act1vit1es as long as tlus does 
not contradict the reqmrements of the RF Law On the Status of Judges zn the RF 
and of tlus Code 

3 A Judge may be engaged in any social act1v1t1es as long as they do not 
cause harm to the authonty of the JUd1ciary or a Judge's proper execut10n oflus 
profess10nal duties 

4 A Judge may participate m pubhc meetings or otherwise contact 
leg1slat1ve or executive bodies or their officials m connect10n with matters related 
to the law, legal system, or adnurustration of JUstice, unless such contacts are 
conducive to exertion of influence upon a Judge concerrung execut10n of lus 
profess10nal duties or cause doubts m lus 1mpart1ahty 

5 No judge can belong to pohtical parties or movements, support them 
financially or m any other way, or express m pubhc lus political views, part1c1pate 
many process10ns or demonstrations of political nature, or many other political 
actions 

6 .'\ JUdge should av01d any personal contacts which can harm his 
reputation or affect his honor and d1gruty 

7 A JUdge should ref ram from any financial or business connections which 
can mfnnge upon his 1mpart1ahty or hinder his proper execution of professional 
duties 

Article 4. Judge's respons1b1hty for non-observance of this Code 

1 A judge shall be responsible for comnuttmg a malfeasance or other 
wrong m accordance with current leg1slat1on provided the established guarantees 
of his immuruty are observed 

2 V1olat10ns of the reqmrements established by this Code shall be 
considered by qualification collegia of Judges, which shall take mto account all 
the circumstances of a \\ rong committed, its gravity, and harm mfl1cted to the 
authonty of the JUd1ciaJ _power 
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3 A Judge's powers may be terminated by a quahficat1on collegium for 
comnuttrng a wrong wluch disgraces h:ls honor and digruty or dururushes the 
authonty of the 1ud1c1al power following the procedure estabhshed by the RF 
Law On the Status of Judges zn the Russzan Federatzon 

Note. A wrong which disgraces honor and d1gruty ofa1udge means 
an act or orruruss1on to act which, while not being cnnunal, IS 
not compatible by its nature with the lugh title of JUdge 

f\office\vlastlun\honcode wpd 
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KENNETH A ROHRS Dean 
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BBEJlEH11E 
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HE3ABHCHMOCIH CYJlERCKOfO KOPIIYCA 

KAHOH 2 CYJlbj{ 05JJ3AH H35ErATh KAK PEAJJLHLIX HAPYmEHH0: HOPM 
l1PO<l>ECQIOIWJLH00: S1MKH, TAK H Il0JI03PEHH0: B HX HAPYUIEHHH. 
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KAH.OH 3 CYJlbSI OWJ3AH HOlommTh CJIYXEBHhlE OBS3AHHOCTH BEOIPH.CIPACIHO 11 
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