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DAYl 
Monday, November 2 

PRE-TRIAL PROCEDURES AND SETTLEMENT CONFERENCES 

10 30 - 11 00 Reg1strat10n 

11 00 - 11 30 Welcomes and Openmg Remarks 
Justice Oleg Bo1kov, Deputy Chairman of Supreme Commercial 
Court of the Russian Federation 
Judge Betty Barteau, Chief of Party, RAJP 
Sharon Hester, Georgia State Umversity 
Rick Chewmng, US Department of Treasury 

11 30 - 13 00 Pre-trial Procedures and Settlement Conferences 
Presentation by Judge V Sue Shields, Umted States Federal 
Magistrate, Southern District of Indiana 
This presentation will focus on pre-tnal conferencmg, mcludmg a 
d1scuss10n of case management planmng 

13 00 - 14 00 Lunch 

14 00 - 15 15 Pre-trial Procedures and Settlement Conferences (Contmued) 

15 15 - 16 45 Pre-Trial Procedures m State Courts 
Presentation by Judge Brent Adams, Superior Court of the State 
of Nevada 
This sess10n will address the vanety of pre-tnal procedures used m 
state court systems 



16 45 - 17 00 Coffee Break 

17 00 - 18 00 Workshop 
Part1c1pants will explore settlement conferencmg through a role 
playing exercise to gam a better understanding of pre-tnal procedures 
Following the demonstrations, a panel discuss10n will be led by Judge 
Shields, Judge Adams and Judge Plotkm 

18 00 Adjourn 

DAY2 
Tuesday, November 3 

PRE-TRIAL PROCEDURES AND SETTLEMENT CONFERENCES 
(CONTINUED) 

9 00 - 10 30 Summary Judgements, Default Judgements, and other Pre-trial 
Disposal Techmques 
Presentation by Judge Steven Plotkm, Loumana Court of Appeals 
This presentat10n will cover summary judgements, default judgements, 
and other pre-tnal disposal techmques used m the Umted States 

10 30 - 10 45 Coffee Break 

10 45 - 12 00 Summary Judgements, Default Judgements, and other Pre-Trial 
Disposal Techmques (Continued) 

12 00 - 13 00 Lunch 

13 00 - 14 30 Pre-trial procedures m the Russian Federatmn 
Presentatmn by Professor Sherstyuk V M , Law Academy 

14 30 - 14 45 Coffee Break 

14 45 - 16 00 Improvement of Russian Tax Legislation 
Presentation by Judge Andreeva T K , Head of Legislation 
Development Department 

16 00 Adjourn 
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DAY3 
Wednesday, November 4 

TAX COURT 

9 30 - 10 30 Fundementals of Russian Tax Law 
Presentation by Justice Oleg Boikov, Supreme Commercial Court 
of the RF 

10 30 - 10 45 Coffee Break 

10 45 - 12 00 Prepayment Forum 
Presentations by Judge Stephen Swift of the Umted States Tax 
Court and Knstme Roth of the Office of the General Counsel, 
Umted States Internal Revenue Service 
This sess10n will focus on prepayment htigat10n, Internal Revenue 
Service collect10n authonty and Jeopardy situat10ns 

12 00 - 13 00 Lunch 

13 00 - 14 30 Trials 
Presentations by Judge Stephen Swift of the Umted States Tax 
Court and Knstme Roth of the Office of the General Counsel, 
Umted States Internal Revenue Service 
This presentation will address the role of the Judge, lawyer and 
witnesses, as well as issues related to burden of proof and record
keepmg reqmrernents 

14 30 - 14 45 Coffee Break 

14 45 - 16 00 Decis10n-Makmg 
Presentations by Judge Stephen Swift of the Umted States Tax 
Court and Kristme Roth of the Office of the General Counsel, 
Umted States Internal Revenue Service 
This sess10n will focus on bench opm10ns, the different types of 
wntten opmions, pubhcat10n, staff (law clerks), the appeals process 
and standards of review 

16 00 Adjourn 
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DAY4 
Thursday, November 5 

TAX COURT (CONTINUED) 

9 00 - 10 30 Comparison with Other Courts 
Presentations by Judge Stephen Swift of the Umted States Tax 
Court and Kr1stme Roth of the Office of the General Counsel, 
Umted States Internal Revenue Service 
This presentation will explore the differences between the US Tax 
Court and other US Federal Courts 

10 30 - 10 45 Coffee Break 

10 45 - 12 00 Resolution of Tax Disputes m Russian Judicial Practice 
Presentation by Judge Vyshmak N G , Chair of Judicial Panel of 
Supreme Commercial Court of the RF 

12 00 - 13 00 Lunch 

13 00 - 14 30 Mock Trial 

14 30 - 14 45 Coffee Break 

14 45 - 16 00 Appellate and Supreme Court Arguments 

16 00 Closmg remarks 
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JUDGE BRENT ADAMS 

Judge Adams is of the Second Judicial Distnct Court, Reno, Nevada He graduated, with honors, 
from the Umversity of Arizona College of Law m 1974 He has taught for the State Bar of 
Nevada, Nevada Judges Association, Nevada Tnal Lawyers Associat10n, and The Nat10nal 
Judicial College m the areas of evidence, tnal tactics, ethical issues, complex case management, 
and case settlement techmques He 1s a member of the Nevada Supreme Court Alternative 
Dispute Resolution Study Corrumttee and ed1tor-m-ch1ef of the Nevada Civil Practice Manual 
and Forms (3rd edit10n) He 1s an alumnus ofNJC andJomed the faculty m 1989 

DR. ERNST MARKEL 

Justice Markel received his law degree m 1962 from the Umvers1ty of Vienna In 1966, he was 
appomted to a local court, where he heard civil cases, and, m 1971, he JOmed the Juvemle Court 
of Vienna, where he heard cnmmal cases and cases mvolvmg custody and care for JUVemles m 
danger In 1985, Justice Markel was appomted to the Court of Appeals for the Reg10n of Vienna, 
and, m 1989, he was elevated to the Supreme Court of Austna Justice Markel has been a 
leadmg member of the Association of Austnan Judges smce 1973 and served as the 
orgamzatlon's press spokesman from 1973 to 1982 He later served as President from 1983 to 
1992 Justice Markel has spoken at many semmars for members of the Austnan judiciary and 
durmg the past several years also has participated m trmmng semmars m Eastern Europe and 
Central Asia He has published works on diverse Judicial issues, particularly the problems 
confrontmg the Judiciary and was co-author of the current edition of the Austnan Judicial Code 
Justice Markel 1s also Vice President of the Internat10nal Association of Judges 

JUDGE STEVEN PLOTKIN 

Honorable Steven R Plotkm received his BA and LLB (JD) degrees from Tulane Umvers1ty, 
and was mducted mto the Order of the Coif m 1988 He received a Master of Laws degree from 
the Umvers1ty of Virgmia Judge Plotkm was a tnal lawyer, an assistant distnct attorney for 4 
years and semor partner m his own firm for 20 years Dunng this time he was elected President 
of the greater New Orleans Tnal Lawyers Associat10n Thereafter, m 1978 he was appomted to 
the Mumcipal Court, m 1979 he was elected a Distnct Court Judge, and m 1987 he was elected 
to the Court of Appeal He 1s an adjunct professor oflaw and teaches Civil Law Torts, Loms1ana 
Code of Civil Procedure (tnal and appellate practice), and Comparative Law at Tulane Law 
School and is Director Ementus of the Tulane Tnal Advocacy courses He lectures regularly for, 
and is a former Director of, the Loms1ana Judicial College He teaches annually at Harvard 
Umvers1ty and other law schools, mcludmg regional and advanced NIT A programs Judge 
Plotkm also teaches annually m Tulane Law Summer School m Greece, and has taught m 
numerous other mternat10nal programs He is a member of the American Law Institute He has 
authored or co-authored more than 20 pubhcat1ons for bar Journals, law reviews, and tnal 
pubhcat10ns on diverse topics such as "Judicial Malpractice-Pulham is Not the Answer" and 
"Tnal Tips" an eight-part senes, and three books on "Lomsiana Civil Procedure" Judge Plotkm 
received the A TLA Judicial Achievement Award for the State of Lousiana m 1986 In 1993 he 
received the Jefferson Bar Associat10n Aux1hary-Law-Day-Outstandmg Judge Award, and the 
Monte Lemann Distmgmshed Teachmg Award at Tulane Law School He 1s currently Chairman, 
Lomsiana State Bar Association Committee on Professionalism and Quality of Life He was a 
d1scuss10n leader, faculty member and a faculty coordmator for the National Judicial College 
from 1981 to 1993 Smee 1989 he has hosted a weekly one-hour TV show entitled "It's the 
Law" on Cable TV m New Orleans 
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DAVID M VAUGHN 

Mr Vaughn currently serves as Deputy Chief of Party m Moscow for the Russian-American 
Judicial Partnership project with is assistmg the judicial leadership of Russia to implement 
judicial reforms Prior to this assignment, her served m Almaty, Kazakhstan, as a volunteer 
liaison for the American Bar Association Central and East European Law Imtiative, where he ran 
two fully-staffed field offices and was responsible for a variety of legal reform programs aimed at 
Judges and lawyers While m Kazakhstan, he also worked closely with the Parliament on 
improvmg the quality of legislat10n He obtamed a B A m Russian language and an M A m 
pohtical science for the Umversity of Vermont m Burlmgton, and a J D concentratmg m 
mtemational law for the Amencan Umversity m Washmgton DC He received Russian 
language trammg at the Pushkm Institute of the Russian Language m Moscow and the Umversity 
of Khar'kov m Ukrame He has over six years experience m mternat10nal, constltut10nal and 
cnmmal law, and has a background m international affairs and hwnan rights issues 

JUDGEBETTYBARTEAU 
After receivmg a law degree from Indiana Uruversity School of Law - Indianapolis, Judge 
Barteau was m private practice for 10 years During this time she also served as a deputy 
prosecutor, a defense attorney, county attorney and as a city court Judge She was elected to the 
Marion Super,or Court m Ind1anapolls,-Indiana-m 1974 wh.ere she served for 16 years In 1991 
she JOmed the Indiana Court of Appeals, leavmg that court m 1998 to become the Chief of the 
Russian American Judicial Partnership, a USAID funded project of the National Judicial College 
and Chemomcs International based m Moscow, Russia This project is providmg and developmg 
judicial education and trammg for the Commercial and General Jur1sd1ction courts of Russia, as 
well as workmg with the courts m the development of techrucal support systems and legal 
publications 
She received her LLM m the Judicial Process from the Uruversity School of Law m 1994 
Judge Barteau is past president of the Association of Family and Conciliation Courts and was a 
foundmg member of the National Associat10n of Women Judges 
She has received many awards mcludmg bemg named Indiana Women of the Year m 1978 for 
her contnbut10n m furthermg equality for women m the busmess and professional fields 
Judge Barteau is a 1975 graduate of the National Judicial College, has been on the faculty smce 
1978, and was the 1993 recipient of the Griswold Award for Excellence m Teachmg She was a 
charter member of the NJC Faculty Council and served as its chair for the year 1990 
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BIOGRAPHICAL INFORMATION 

V SUE SHIELDS 

UNITED STATES MAGISTRATE JUDGE, SOUTHERN DISTRICT OF INDIANA 

PERSONAL 

Born January 17 1939 m Wilmore, Kentucky 
Married to Wilham E Shields, Attorney 
Son Greg Shields Attorney, Austm, Texas 

Son Brad Shields Law Clerk to United States District Judge El Paso Texas 

POSITIONS HELD 

January 28, 1994 to present 

July 1 1978 to January 28, 1994 

January 1, 1965 to June 30, 1978 

1962-1964 

1961 

EDUCATION 

AB, Ball State Un1vers1ty 1959 

United States Magistrate Judge 
United States District Court 
Southern District of Indiana 

Judge, Indiana Court of Appeals 

Judge Hamilton County Supenor Court 

Deputy Attorney General 
State of Indiana 

Attorney with Office of Regional Counsel 
Internal Revenue Service 

L L B with d1st1nct1on, Indiana University School of Law 1961 

Graduate, Indiana Jud1c1al College 
General and graduate courses, National College of State Trial Judges 

Graduate, Appellate Judges Seminar, New York Un1vers1ty 

HONORS 

First recipient Antoinette Dakin Leach Award lnd1anapohs Bar Assoc1at1on 
Paul Buchanan Award of Excellence lnd1anapohs Bar Assocration 
Academy of Alumni Fellows, Indiana Un111ers1ty School of Law, Bloomington Indiana 1994 
Indiana Business Jouroal, The Indiana Lawyer One of lnd1anapolts Most Influential Women 

1997 

ACTIVITIES 

Formerly held numerous appointed and elective offices rn State Tnal and Appellate Judges 

Section, Jud1c1al Admtn1strat1on 01v1s1on American Bar Assoc1at1on Formerly held charrs and 

membership on numerous committees of the Indiana Judges Assoc1at1on 
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AfFil.rA TED WITH 
AMERICAN BAR ASSOCIATION 

THE NATIONAL JUDICIAL COLLEGE 
V ROBEIITPAYANT Presuieru 
KENNETH A ROHRS Dean 

JUD!CIALCOLI.EGEBUILDING358 e UNIVERSITY OF NEVADA e RENO NEVADA89557 

TELEPHONE (702) 784 6747 
(800) 25-JUDGE 

FAX(702)784-4234 

Ob1ect1ve 

PRETRIAL PROCEDURES 
AND 

SETTLEMENT CONFERENCES 

JUSTICE TOM C C!..ARK 1899 1977 
Chmroftlu!Fowu;kn 

JUSTICEFLoRENCEK MuRRAY 
Cha:r El'Mnla 

WALTER H BECKHAM JR. EsQ 
Chair Ementzu 

to give the part1c1pants a better understandmg of pretrial procedures and settlement 
conferences used m the USA Judicial practice 

The part1c1pants will study the followmg 

GOAL OF CASE MANAGEMENT 

KEYS TO SUCCESSFUL CASE MANAGEMENT 

THE PRETRIAL PROCESS 

SAMPLE CASE 

SAMPLE ORDER REGARDING INITIAL PRETRIAL CONFERENCE 

SAMPLE ORDER REGARDING SETTLEMENT CONFERENCE 

TRIAL SETTING AND NOTICE OF CONFERENCE 

LOCAL RULES RELEVANT TO CASE MANAGEMENT 



PRETRIAL PROCEDURES AND 
SETTLEMENT CONFERENCES 

.MAGISTRATE JUDGE V SUE SHIELDS 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

Pre?ious Page BltA:'l.1: 11 



GOAL OF CASE MANAGEMENT 

The goal of case management is to help the parties 
satisfactorily resolve their dispute in the most efficient 
way possible. 

Settlement 1s most often the most efficient means of 
resolving a case. Settling a case almost always costs the 
parties less money than preparing a case for trial, and 1t 
can be done much quicker than going to trial Settlement 
also uses much less of the courts' hm1ted resources 

In add1t1on, settlement 1s almost always more 
satisfactory for the parties than going to trial. It allows 
the parties to have more input into how the case 1s 
resolved, and allows for more creative resolutions Even 
parties who 1n1tially feel strongly that they want their day 
1n court will hkely find satisfaction 1n the settlement 
process. 

Because settlement most often satisfies the goal of 
case management, the Judge should always keep 
settlement 1n mind when choosing case management 
methods In other words, ask yourself "will this case 
management deadhne or pohcy further the poss1b1hty of 
settlement?" 
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KEYS TO SUCCESSFUL CASE MANAGEMENT 

• Establish a reahst1c tnal date from the beg1nn1ng of the case 

• Enter a case management order as soon as possible (60 days from 
date case 1s filed) to get things moving 

• Be sure attorneys understand continuances will be rarely granted 

• Meet with the parties for an 1n1t1al pretnal conference to set the 
stage for early settlement negotiations and efficient and 
cooperative case management It 1s never too early to begin 
discussing settlement I 

• Help establish a discovery schedule with settlement and/or 
summary judgment 1n mind 

• Resolve discovery disputes promptly 

• Hold a settlement conference before too much has been invested 1n 
the case 

• If settlement conference 1s not successful, follow up' Pos1t1ons 
change with time, especially with a tnal date looming 

• Keep your word -- grant extensions of time only 1n rare 
circumstances 
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THE PRETRIAL PROCESS 

1) Enter case management plan mstruct10ns for prepanng are given to plamt1ff 
when case is filed, plan 1s due 60 days after case 1s filed and entered by court 
shortly after 1t 1s filed 

2) Set tnal date, pretnal and settlement conferences as soon as the case management 
plan is entered, the followmg dates are set 

• imtial pretnal conference 
• settlement conference 
• final pretrial conference 
• tnal 

3) The m1tial pretrial conference is held approximately 30 days from the date the 
case management plan is entered 

• determme issues mvolved m case 
• ensure that parties have discovery schedule m place 
• suggest ways to streamlme discovery for maximum efficiency (1 e 

concentrate on discovery needed to determme settlement pos1t10ns 
first) 

• begm settlement discussions as appropnate 

4) A settlement conference is typically held approximately 6-8 weeks pnor to the 
summary judgment deadlme, unless parties request an earlier date, occasionally an 
add1t10nal settlement conference 1s necessary after summary Judgment 1s ruled 
upon 

5) The final pretnal conference 1s held 1-2 weeks before trial 

• Determme final witness and exh1b1t hsts 
• Ensure that witnesses have been subpoenaed 
• Discuss st1pulat10ns of evidence 
• Make one final attempt at settlement 
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SAMPLE CASE 

JOHN SMITH & COMPANY 

vs. 

JANE DOE, INC. 

Filed in United States District Court on 
January 2, 1998 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

JOHN SMITH & COMP ANY, 

Plamt1ff, 

v 

JANE DOE, INC , 

Defendant 

) 
) 
) 
) 
) CAUSE NO IP 98-4321 
) 
) 
) 
) 

CASE MANAGEMENT ORDER 

I Parties and Representatives 

A Plamtiff John Smith & Company 
Defendant Jane Doe, Inc 

B Counsel for Plamtiff Peter Jones 
Address, Phone Number, Fax Number 

Counsel for Defendant Sarah White 
Address, Phone Number, Fax Number 

2 Factual Synopsis 

a Plamtiff contracted with defendant to purchase I 000 bolts to be used m the 
manufacture of plamtiffs widgets Bolts were to be delivered by Apnl 1, 1996, 
but were not delivered until June 15, 1996, and then only 800 were delivered 
Plamt1ff had to delay product10n of its widgets and ultimately had to purchase the 
addit10nal 200 bolts from a different supplier at a higher pnce 

b A nationwide bolt shortage made timely delivery impossible 

3 Legal Theory of Plamtiff Breach of contract 

4 Defense Theory Impos~ib1hty of performance 

5 Discovery Schedule 

a Discovery shall be completed on or before December 2, 1998 
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b On or before Apnl 17, 1998, plamtiff shall file 

prehmmary witness and exhibit lists, which plamtiff shall supplement by 
letter or fax to defendant upon discovermg any addit10nal witnesses or 
exhibits, 

n a statement of prehmmary content10ns, which plamt1ff shall amend or 
delete by letter or fax to defendant upon d1scovenng a factual or legal 
basis for the amendment or deletion 

c On or before May 2, 1998, defendant shall file 

i prehmmary witness and exhibit hsts, which defendant shall supplement by 
letter or fax to plamtiff upon discovermg any addit10nal witnesses or 
exhibits, 

11 a statement of prelimmary contentions, which defendant shall amend or 
delete by letter of fax to plamtiff upon discovery a factual or legal basis for 
the amendment or delet10n 

d Plamtiff shall prepare a statement of special damages, if any, and make a 
settlement demand, on or before June 2, 1998 Defendant shall respond thereto 
withm 15 days after receipt of the demand 

e Plamtiff shall disclose the name, address and vita of all expert witnesses, and shall 
provide the report reqmred by Fed R Civ P 26(a)(2)(B) on or before July 12, 
1998 

f Defendant(s) shall disclose the name, address and vita of all expert witnesses, and 
shall provide the report reqmred by Fed R Civ P 26(a)(2)(B) on or before July 
22,1998 

g All parties shall file a statement of final content10ns, final witness lists, and final 
exhibit lists on or before September 2, 1998 

6 Motion Practice 

a All mot10ns for leave to amend the pleadmgs and/or to JOlil addit10nal parties shall 
be filed on or before April 2, 1998 

b Counsel shall file all mot10ns regardmg defenses rrused pursuant to Fed R C1v P 
12(b) on or before May 2, 1998 

c Motions for summary judgment (mcludmg partial summary judgments) shall be 
filed as soon as practicable, but no later than July 2, 1998 
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7 Alternative Dispute Resolutmn 

a A settlement conference will be set with the magistrate judge m this cause dunng 
the month of May 1998 

8 Trial Considerations 

a This case will be ready for trial durmg the month of January 1999 

b The tnal by Jury will take 3 days 

9 Regmred Pretrial Preparatwn 

a TWO WEEKS PRIOR TO THE TRIAL DATE, the parties shall 

i File a hst of witnesses who will be called at tnal 

u Number m sequential order all exhibits, mcludmg graphs, charts and the 
like, that will be used durmg the tnal Provide the court with a list of these 
exhibits, mcludmg a descnpt10n of each exhibit and the 1dent1fymg 
des1gnat10n Make the ongmal exh1b1ts available for mspect10n by 
opposmg counsel 

111 Submit all st1pulat10ns of facts m wntmg to the court St1pulat10ns are 
encouraged so that the tnal can concentrate on relevant contested facts 

1v A party who mtends to read any depos1t10ns mto evidence durmg the 
party's case m cmef shall prepare and file with the court and copy to all 
opposmg parties either 

1 bnefwntten summaries of the relevant facts m the deposit10ns that 
will be offered (Because such a summary will ehmmate time that 
1s frequently wasted m readmg depos1t1ons m a quest10n and 
answer format, 1t 1s strongly encouraged ), or 

2 1f a summary for some reason 1s mappropnate, a document which 
lists the depos1t10n(s), mcludmg the specific page and hne 
numbers, that will be read 

v Provide all other parties and the court with any tnal bnefs and motions m 
hmme, along with all proposed Jury mstruct10ns, votr dire questions, and 
areas of mqmry for v01r dire (or, 1fthe trial 1s to the court, with proposed 
findmgs of fact and conclusions oflaw) 
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b ONE WEEK PRIOR TO THE TRIAL DATE, the parties shall 

i Submit to the court m wntmg any objection to the proposed exhibits The 
object10n shall mclude a descnpt10n and designat10n of the exhibit, the 
basis of the object10n, and the legal authorities supportmg the object10n 

11 If a party has an object10n to the deposition summary or to a designated 
portion of a deposit10n that will be offered at tnal, or if a party has 
addit10nal port10ns that he, she, or it mtends to offer at tnal m response to 
the opponent's des1gnat10n, the party shall submit the obJect10ns and 
counter summaries or designations to the court m wntmg Any objections 
shall be made m the same manner as for proposed exhibits 

111 File object10ns to any motions m hmme, proposed mstruct10ns and voir 
dire quest10ns (or to the proposed findmgs of fact and conclusions of law) 
submitted by the opposmg parties 

The failure of counsel for any party to comply with the reqmrements of this plan 
may result m the imposit10n of sanct10ns, which could mclude the dismissal of the 
complamt or the entry of a default judgment 

ENTERED this 5th day of March, 1998 

V SUE SHIELDS, Magistrate Judge 
Umted States District Court 
Southern District of Indiana 
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John Smith & Company, 

Plamt1ff, 

vs 

Jane Doe, Inc , 

Defendant 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

) 
) 
) 
) 
) IP 98-4321 
) 
) 
) 
) 

ORDER REGARDING INITIAL PRE-TRIAL CONFERENCE 

It appears this cause will benefit from early mtervention by the court Therefore, counsel 

for the parties shall appear for an imtial pretnal conference before Magistrate Judge V Sue 

Shields m Room 256, Umted States Courthouse, 46 East Ohio Street, Indianapolis, Indiana, on 

April 3, 1998 at 9 00 A M , m order to commence settlement d1scuss1ons and/or to discuss 

means to expedite the resolution of this dispute 

Dated this 9th day of March, 1998 

V SUE SHIELDS, MAGISTRATE JUDGE 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 
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JOHN SMITH, 

Plamt1ff, 

v 

JANE DOE, INC , 

Defendant 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

) 
) 
) 
) 
) CAUSE NO IP 98-4321 
) 
) 
) 
) 

ORDER REGARDING SETTLEMENT CONFERENCE 

This cause 1s set for a settlement conference before Magistrate Judge V Sue Shields on 

May 2, 1998 The followmg are mandatory gmdelmes for the parties m prepanng for the 

settlement conference 

1 PURPOSE OF CONFERENCE 

The purpose of the settlement conference 1s to permit an informal d1scuss10n between 

the attorneys, parties, non-party mdemmtors or msurers, and the magistrate Judge of every 

aspect of the lawsmt This educat10nal process provides the advantage of permittmg the 

magistrate judge to pnvately express his or her views concermng the parties' claims The 

magistrate judge may, m his or her discret10n, converse with the lawyers, the parties, the 

msurance representatives or any one of them outside the hearmg of the others Ordmanly, the 

settlement conference provides the parties with an enhanced opportumty to settle the case, due 

to the assistance rendered by the magistrate judge 
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2 FULL SETTLEMENT AUTHORITY REQUIRED 

In addition to counsel who will try the case bemg present, a person with full settlement 

authonty must hkew1se be present for the conference This reqmres the presence of your chent 

or, if a corporate entity, an authorized non-lawyer representative of your chent 

For a defendant, such representative must have final settlement authority to commit the 

company to pay, m the representative's d1scretlon, a settlement amount up to the plamtiffs 

prayer, or up to the plaintiffs last demand, whichever 1s lower 

For a plamtlff, such representative must have final authority, m the representative's 

d1scret10n to authorize d1sm1ssal of the case with pre3ud1ce, or to accept a settlement amount 

down to the amount of the defendant's last offer 

The purpose of this reqmrement is to have representatives present who can settle the case during the 

course of the conference without consultmg a superior A governmental entity may be granted 

permission to proceed with a representative with hm1ted authority 

3 EXCEPTION WHERE BOARD APPROVAL REQUIRED 

If Board approval 1s reqmred to authorize settlement, attendance of the entire Board 1s 

requested The attendance of at least one s1ttmg member of the Board (preferably the 

Chairperson) 1s absolutely reqmred 

4 APPEARANCE WITHOUT CLIENT PROHIBITED 

Counsel appearing without their chents (whether or not you have been given settlement 

authority) will cause the conference to be canceled and rescheduled Counsel for a government 

ent1ty ma:r be excused from this reqmrement upon proper application 
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5 AUTHORIZED INSURANCE REPRESENTATIVE REQUIRED 

Any msurance company that (1) 1s a party, (2) can assert that 1t 1s contractually entitled 

to mdemmty or subrogat10n out of settlement proceeds, or (3) has received notice or a demand 

pursuant to an alleged contractual requirement that 1t defend or pay damages, 1f any, assessed 

withm its policy limits m this case must have a fully authorized settlement representative 

present at the conference Such representative must have final settlement authority to commit 

the company to pay, m the representative's discret10n, an amount w1thm the policy limits 

The purpose ofth1s requirement 1s to have an msurance representative present who can 

settle the outstandmg claim or claims durmg the course of the conference without consultmg a 

superior An msurance representative authorized to pay, m his or her discretion, up to the 

plaintiffs last demand will also satisfy this requirement 

6 ADVICE TO NON-PARTY INSURANCE COMPANIES REQUIRED 

Counsel of record will be responsible for timely adv1smg any mvolved non-party 

msurance company of the requirements ofth1s order 

7 PRE-CONFERENCE DISCUSSIONS REQUIRED 

Pnor to the settlement conference, the attorneys are directed to discuss settlement with 

their respective clients and msurance representatives, and opposmg parties are directed to 

discuss settlement so the parameters of settlement have been explored well m advance of the 

settlement conference This means the followmg 

By 25 DAYS PRIOR TO CONFERENCE, plamt1ff must tender a written settlement 

offer to defendant 

By 15 DAYS PRIOR TO CONFERENCE, each defendant must make and deliver a 

wntten response to plamtlff That response may either take the form of a written 
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substantive offer, or a written commumcat1on that a defendant declmes to make any 

offer 

Silence or failure to commumcate as required 1s not itself a form of commurucat10n 

which satisfies these requirements 

8 CONFIDENTIAL SETTLEMENT CONFERENCE STATEMENT REQUIRED 

One copy of each party's confidential settlement conference statement must be 

subnutted directly to the magistrate Judge no later than one week pnor to the settlement 

conference Confidential settlement statements should not be filed 

Your statement should set forth the relevant posit10ns of the your client concemmg 

factual issues, issues oflaw, damages, and the settlement negotiation history of the case, 

mcludmg a recitat10n of any specific demands and offers that may have been conveyed, as well 

as any addit10nal mformat10n you feel would be helpful to the magistrate Judge 

The settlement conference statement may not exceed five (5) pages m length and will 

not be made a part of the case file Lengthy appendices should not be submitted Pertment 

evidence to be offered at tnal should be brought to the settlement conference for presentat10n to 

the settlement judge if thought particularly relevant 

9 CONFIDENTIALITY STRICTLY ENFORCED 

Neither the settlement conference statements nor commumcations of any kmd occumng 

durmg the settlement conference can be used by any party with regard to any aspect of the 

htigat10n or tnal of the case Stnct confidentiality shall be mruntamed with regard to such 

commumcat10ns by both the settlement judge and the parties 

10 CONTINUANCES 
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Apphcat10ns for contmuance of the settlement conference will not be entertamed unless 

such apphcat10n is submitted to the settlement conference Judge m wntmg at least seven (7) 

days pnor to the scheduled conference Any such apphcat10n must contam both a statement 

settmg forth good cause for a contmuance and a rec1tat10n of whether or not the contmuance 1s 

opposed by any other party 

11 NOTIFICATION OF PRIOR SETTLEMENT REQUIRED 

In the event a settlement between the parties is reached before the settlement conference 

date, parties are to notify the magistrate Judge immediately 

12 CONSEQUENCES OF NON-COMPLIANCE 

Noncompliance with this order may result m sanct10ns, mcludmg contempt proceedmgs 

and/or assessment of costs, expenses and attorney fees, together with any additional measures 

deemed by the court to be appropriate under the circumstances 

ENTERED this 9th day of March, 1998 
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JOHN SMITH, 

Plamt1ff, 

v 

JANE DOE, INC , 

Deiendant 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF INDIANA 

INDIANAPOLIS DIVISION 

) 
) 
) 
) 
) CAUSE NO IP 98-4321 
) 
) 
) 
) 

TRIAL SETTING AND NOTICE OF CONFERENCE 

The court has reviewed and approved the parties' Case Management Plan Accordmgly, 
this cause is now set for a Jury tnal on January 4, 1999 at 9 00 AM m Room 246 of the 
Umted States Courthouse, 46 East Ohio Street, Ind1anapohs, Indiana 

A final pretrial conference with Magistrate Judge V Sue Shields is also set for 
December 22, 1998 at 4 00 PM m the Chambers of Magistrate Judge V Sue Shields (Room 
256 m the same bmldmg ) Counsel are requested to comply with Local Rule 16 1 ( e) m 
preparation for the conference A copy of the proposed agenda for the conference should reach 
the court (at the above office) at least two workmg days pnor to the conference The subjects to 
be covered at the conference are hsted m Rule 16(c) and (d) of the Federal Rules of Civil 
Procedure, and may also mclude any other matters suggested by counsel which may aid m the 
orderly disposition of this cause 

ENTERED this 9th day of March 1998 
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LOCAL RULES RELEVANT TO CASE 
MANAGEMENT 

L R 6 1 - lmt1al Enlargements of Time 

In every civil action pending m this court in which a party wishes to obtain 
an m1t1al enlargement of time not exceeding thirty (30) days within which to file a 
responsive pleading or a response to a written request for discovery or request 
for adm1ss1on, the party shall contact counsel for the opposing party and sohc1t 
opposing counsel's agreement to the extension In the event opposmg counsel 
does not object to the extension or cannot with due d1hgence be reached, the 
party requesting the extension shall file a notice with the court reciting the lack of 
objection to the extension by opposing counsel or the fact that opposing counsel 
could not with due diligence be reached No further filings with the court nor 
action by the court shall be required for the extension However, any further 
extension requires leave of the court, which will be given for good cause only 
Such extensions are disfavored due to their potential for interference with the 
procedures in L R 16 1 

In the event the opposmg counsel objects to the request for extension, the 
party seekmg the same shall file with the Clerk a motion for such extension and 
shall recite m the motion the effort to obtam agreement 

Any such motion or notice filed pursuant to this rule shall state the date 
such response 1s due and the date to which time 1s enlarged 

LR 16 1 - Pretrial Procedures 

(a) Purpose The fundamental purpose of pretrial procedure as 
provided m Rule 16 of the Fed R C1v P 1s to eliminate issues not genuinely m 
contest and to facilitate the trial of issues that must be tried The normal pretrial 
requirements are set forth in Rule 16 of the Fed R C1v P It 1s ant1c1pated that 
the requirements will be followed m all respects unless any Judge of this Court 
shall vary the requirements and shall so advise counsel The following 
prov1s1ons shall also apply to the conduct of pretrial conferences by a United 
States Magistrate Judge and where applicable, reference to the Judge or the 
Court shall include a United States Magistrate Judge 

(b) Notice In any civil case, the assigned or presiding Judge may direct 
the Clerk to issue notice of a pretrial conference, d1rectmg the parties to prepare 
and to appear before the Court 
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The following types of cases will be exempted from the scheduling order 
requirement of Rule 16(b) of the Fed R CIV P 

(1) Social Security cases filed under 42 USC § 405(g), 
(2) Applications for writs of habeas corpus under 28 U S C § 2254, 
(3) Motions to vacate sentence under 28 U S C § 2255, 
(4) Civil forfeiture cases, 
(5) IRS summons cases and summary proceedings, 
(6) Bankruptcy matters, 
(7) Land condemnation cases, 
(8) Naturalization proceedings filed as c1v1I cases, 
(9) Cases under 42 U S C § 1983 pro se by prrsoners, 
(10) Veterans Adm1mstrat1on overpayment cases, 
(11) Student loan cases, 
(12) Out-of-district subpoena cases, 
(13) HUD overpayment cases, 
(14) Mortgage foreclosures, and 
(15) Any other case the Judge fmds that Justice would not be served by 

usmg the schedulmg order procedure of Rule 16(b) 

{c) lmt1al pretrial conference 
(1) In all cases not exempted pursuant to subsection (b) of this 
rule, the Court shall order the parties to appear for an 1mbal pretrial 
conference no more than 120 days after the filing of the complaint 
The order setting the conference shall rssue promptly following the 
appearance of counsel for all defendants and m any event no later 
than sixty days after the fllmg of the complamt 
(2) The order settmg the m1bal pretrial conference, m addition to 
such other matters as the Court may direct, shall require counsel for 
all parties to confer and prepare a case management plan and to file 
such plan by a date spec1f1ed m the order, which date shall be at 
least fifteen days before the pretrial conference settmg The order 
may provide that the pretrial conference settmg shall be vacated 
upon the f1lmg of a case management plan that compiles with this 
rule and upon the approval of such plan by the Court 
(3) Upon the filmg of an acceptable case management plan m 
compliance with the order and this rule, the Court may issue an 
order adoptmg the plan, ordermg 1t performed and vacating the in1t1al 
pretrial conference settmg Any such order shall also set a firm trial 
date 
(4) If the parties do not file a case management plan, or file a plan 
that fails materially to comply with the order and this rule, or file a 
plan that reflects material disagreements among the parties, the 
Court may 

(A) Conduct the m1t1al pretrial conference and, followmg 
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such conference, enter an order reflecting the matters ordered 
and agreed to at the conference and setting a firm trial date, or 
(8) Issue an order without further hearing adopting the 
acceptable portions of the plan, omitting unacceptable por
tions, supplying omitted matters, resolving disputed matters, 
vacating the pretrial conference setting and setting a firm trial 
date The Court may conduct a telephone conference with 
counsel prior to entering such an order 

(5) To the extent permitted by statute and rule, orders entered 
under subparagraphs (c)(3) and (c)(4) may set an alternative trial date 
in the event the parties thereafter consent to referral of the case to a 
magistrate judge 

(d) Contents of case management plan 

(1) The objective of the case management plan 1s to promote the 
ends of justice by prov1dmg for the timely and eff1c1ent resolution of 
the case by trial, settlement or pretrial adjud1cat1on In preparing the 
plan, counsel shall confer in good faith concerning the matters set 
forth below and any other matters tending to accomplish the 
objective of this rule The plan shall incorporate matters covered by 
the conference on which the parties have agreed as well as advise 
the court of any substantial disagreements on such matters 

(2) The conference and case management plan shall address the 
following matters 

-- Trial date The plan should be premised on a trial setting between 
six and eighteen months after the filing of the complamt and should 
recommend a trial date by month and year If counsel agree that the 
case cannot reasonably be ready for trial within eighteen months, the 
plan shall state in detail the basis for that conclusion The plan shall 
also state the estimated time required for trial 

-- Contentions The plan shall set forth the contentions of the 
parties, including a brief description of the parties' claims and 
defenses 

-- Discovery sub1ects The plan shall identify the subjects on which 
discovery 1s needed 

-- Discovery schedule The plan shall provide for the timely and 
eff1c1ent completion of discovery, takmg mto account the des1rab11lty 
of staged discovery where discovery in stages might materially 
advance the resolution of the case The parties should discuss m1tlal 
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disclosures under Fed R Ctv P 26(a)(1) and LR 26 3, and the plan 
should provide for stipulations relating to such disclosures 1f 
appropriate The plan shall provide for disclosure of expert 
witnesses as required by Fed R C1v P 26(a)(2)(A), and the parties 
shall discuss any stipulations with respect to the t1mmg and 
requirements of expert reports under that rule The plan should also 
provide a schedule for the takmg of the depositions of expert 
witnesses, together with (1) a des1gnat1on whether the deposition 1s 
for discovery purposes only or 1s to be offered m evidence at trial, (2) 
a determmat1on of the party responsible for the payment of the 
witness' fees, and (3) as to each witness designated, an order for the 
production of curnculum vitae 

-- Witnesses and exh1b1ts The plan shall incorporate a schedule for 
the prehmmary and fmal disclosure of witnesses and exh1b1ts and 
should schedule the pretrial disclosures required by Fed R C1v P 
26(a)(3) 

-- Accelerated discovery The parties shall discuss and seek 
agreement on the prompt disclosure of relevant documents, thmgs 
and written mformat1on without prior service of requests pursuant to 
Fed R C1v P 33 and 34 

-- L1m1ts on depos1t1ons, interrogatories, and adm1ss1ons The 
parties shall discuss whether the hm1ts on the number or length of 
depos1t1ons, the number of mterrogator1es, imposed by Fed R C1v 
P 30(a)(2)(A), 31 (a)(2)(A), and 33(a), or the number of adm1ss1ons 
under L R 26 1 (b) should be varied by stipulation 

-- Motions The plan will 1dent1fy any motions which the parties have 
filed or mtend to file The parties shall discuss whether any case
d1spos1t1ve or other motions should be scheduled m relation to 
discovery or other trial preparation so as to promote the eff1c1ent 
resolution of the case and, 1f so, the plan shall provide a schedule for 
the f1lmg and br1efmg of such motions 

-- St1pulat10ns The parties shall discuss possible st1pulat1ons and, 
where st1pulat1ons would promote the eff1c1ent resolution of the 
case, the plan shall provide a schedule for the f1lmg of stipulations 

-- 81furcat1on The parties shall discuss whether a separation of 
claims, defenses or issues would be desirable, and 1f so, whether 
discovery should be limited to the claims, defenses or issues to be 
tried first 
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-- Alternative dispute resolution The parties shall discuss the 
des1rab1hty of employing alternative dispute resolution methods m 
the case, including med1at1on, neutral evaluation, arb1trat1on, m1m
trials or m1m-hearings, and summary Jury trials 

-- Settlement The parties shall discuss the poss1b1hty of settlement 
both presently and at future stages of the case The plan may 
provide a schedule for the exchange of settlement demands and 
offers, and may schedule particular discovery or motions m order to 
facilitate settlement 

-- Referral to a magistrate 1udge The parties shall discuss whether 
they consent to the referral of the case to a magistrate Judge 

-- Amendments to the pleadings, 1oinder of additional parties The 
parties shall discuss whether amendments to the pleadings, third 
party complaints or 1mpleading pet1t1ons, or other JOmder of 
additional parties are contemplated The plan shall impose time 
hm1ts on the JOmder of add1t1onal parties and for amendments to the 
pleadings 

-- Other matters The parties shall discuss (1) whether there 1s a 
question of 1urisd1ctlon over the person or of the subject matter of 
the action, (2) whether all parties have been correctly designated and 
properly served, (3) whether there 1s any question of appointment of 
a guardian ad htem, next friend, administrator, executor, receiver or 
trustee, (4) whether trial by JUry has been timely demanded, (5) 
whether related actions are pending or contemplated m any court, 
and whether there 1s any need for protective orders under Fed R 
CIV P 26(c) 

-- Interim pretrial conferences The parties shall discuss whether 
interim pretrial conferences prior to the fmal pretrial conference 
should be scheduled 

The plan shall spec1f1cally address the early scheduling of motions 
based on any defense raised pursuant to Federal Rule of C1v1I 
Procedure 12(b)(1)-(6) 

(e) Additional pretrial conferences Add1t1onal pretrial conference(s) 
shall be held as ordered by the Court Prior to each such pretrial confer
ence, counsel for all parties will confer, m person or by telephone, to 
prepare for the conference Such conference shall include a review of the 
case management plan and shall address whether the plan should be 
supplemented or amended In cases m which pretrial case management 1s 
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assigned to a magistrate Judge, counsel shall also discuss whether direct 
mvolvement by the distract Judge prior to trial might materially advance the 
case The d1scuss1ons of counsel shall be summarized by one of counsel 
who shall prepare an agenda for the pretrial conference which shall reflect 
the agreements reached among or between counsel, mcludmg any 
proposed supplements or amendments to the case management plan It 
shall be the respons1b1hty of all counsel that an agenda be presented to the 
Court at the pretrial conference Failure to present an agenda and failure to 
confer as reqmred may be grounds for the 1mpos1t1on of sanctions 
(f) Contents of fmal pretrial order In addition to such other prov1s1ons 
as the Court may direct, the fmal pretrial order may direct each party to file 
and serve the following 

(1) A trial brief, the nature and extent of which shall be directed by 
the Judge Copies of all foreign statutes mvolved, with reference to 
their source, shall also be submitted 

(2) In nonjury cases, proposed fmdmgs of fact and conclusions of 
law, mcludmg c1tat1ons for each conclusion of law 1f available 

(3) In Jury cases, requested charges to the JUry covering issues to 
be ht1gated Each charge should cite appropriate authority 

(4) A st1pulat1on of facts relatmg to JUr1sd1ct1on and the merits of 
the issues 

(5) A hst of exh1b1ts to be offered at trial, except those to be used 
solely for impeachment or rebuttal 

(6) A statement of any ob1ectlons to exh1b1ts listed by other 
parties Unless objections to authent1c1ty are noted, copies of 
exh1b1ts may be mtroduced m heu of or1gmals 

(7) A hst of names and addresses of witnesses to be called, 
except those to be called solely for impeachment or rebuttal The list 
shall specify the general subject matter of each witness's testimony 

(g) Preparation of pretrial entry The Court may order one of counsel to 
prepare a pretrial entry settmg forth the agreements of counsel reached 
and the orders of Court entered at the pretrial conference Such entry shall 
be signed by all counsel Signature shall affirm that such orders were 
made but shall not be a waiver of any right to object to such orders 

(h) Settlement Counsel should anticipate that the subject of settlement 
will be discussed at any pretrial conference Accordmgly, counsel should 
be prepared to state his or her client's present pos1t1on on settlement In 
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particular, prior to any conference, counsel should have ascertained his or 
her settlement authority and be prepared to enter into negot1at1ons in good 
faith Details of such d1scuss1ons at the pretrial conference should not 
appear in the pretrial entry 

(I) Deadlines Deadlines established in any order or pretrial entry 
under this rule shall not be altered except by agreement of the parties and 
the Court, or for good cause shown 

(J) Sanctions Should a party willfully fail to comply with any part of this 
rule, the Court m its d1scret1on may impose appropriate sanctions 

L R 16 3 - Continuances in C1v1I Cases 

Upon verified motion, or other evidence, or agreement of the parties, trial 
or other proceedings in c1v1I actions may be postponed or continued in the 
d1scret1on of the Court The Court may award such costs as will reimburse the 
other parties for their actual expenses incurred from the delay A motion to 
postpone a c1v1I trial on account of the absence of evidence can be made only 
upon aff1dav1t, showing the materiality of the evidence expected to be obtained, 
that due d1hgence has been used to obtain 1t, where the evidence may be, and 1f 1t 
1s for an absent witness, the aff1dav1t must show the name and residence of the 
witness, 1f known, and the probability of procuring the testimony within a 
reasonable time, and that his/her absence has not been procured by the act or 
connivance of the party, nor by others at the party's request, nor with his/her 
knowledge or consent, and what facts the party believes to be true, and that 
he/she 1s unable to prove such facts by any other witness whose testimony can 
be as readily procured If the adverse party will stipulate to the content of the 
evidence that would have been elicited at trial from the absent document or 
witness, the trial shall not be postponed In the event of a stipulation, the parties 
shall have the right to contest the stipulated evidence to the same extent as 1f the 
absent document or witness were available at trial 

L R 37 1 - Informal Conference to Settle Discovery Disputes 

The Court may deny any discovery motion (except those motions brought 
by a person appearing prose and those brought pursuant to Rule 26(c), Fed R 
C1v P, by a person who 1s not a party), unless counsel for the moving party files 
with the Court, at the time of filing the motion, a separate statement showing that 
the attorney making the motion has made a reasonable effort to reach agreement 
with opposing attorney(s) on the matter(s) set forth in the motion 

This statement shall recite, m add1t1on, the date, time, and place of such 
conference and the names of all parties part1c1pating therein If counsel for any 
party advises the Court m writing that opposmg counsel has refused or delayed 

33 



meeting and d1scussmg the problems covered m this rule, the Court may take 
such action as 1s appropriate to avoid unreasonable delay 
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VI HOW TO ESTABLISH A D.R PROGRAMS IN YOUR COURT 

VII A SURVEY OF AD R. PROGRAMS 
; : 

VIII EVALUATE AND MONITOR YOUR AD R. SYSTEM BY ASKING 

IX JUDICIAL LEADERSIDP AND THE SETTLEMENT CONFERENCE 
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THE JUDGE'S ROLE IN ALTERNATIVE DISPUTE RESOLUTION 
by 

Brent Adams, District Judge 
State of Nevada 

OBJECTIVE 

To understand, implement and practice alternative dispute 

resolution techniques, including Judicial settlement conferences 

I What is the purpose of the civil legal system? 

A To resolve civil disputes 

B To achieve Justice 

c To develop the common law 

D To create or implement legal policy 

E To enforce legal decisions 

II What are the features of the traditional civil legal process? 

A An adversarial system 

B Formal discovery 

c ~retrial motion practice 

D A Jury or non-Jury trial 

E Appellate review 

III What have been the benefits and detriments of the traditional 

process for resolving civil disputes? 

A Benefits 
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1 Careful oversight of procedural fairness 

2 Primary focus on procedure, not results 

3 Appellate review provides development of new legal 

doctrines through case precedents 

4 Finality of decision 

5 A public process 

6 Equal treatment for all participants in the 

process 

B Detriments 

1 Time 

2 Cost 

3 Uncertainty of outcome 

4 Outcomes are limited to the remedies specified in 

the law which applies to the case 

5 The focus of the process is backward not forward 

Thus, a law suit is not a good planning tool for 

businesses and individuals 

6 The process itself can eclipse the subJect of the 

controversy 

IV What is the role of the Judge? 

A In an adversarial system the Judge is an umpire 1 

B Should the Judge be merely a "order machine"? 

C Does the Judge have a responsibility as the leader or 
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manager of the civil legal system? 

D What is the ultimate purpose of the system? 2 

E What is the public opinion of the traditional legal 

system? 

F How do you value reaching results verses development of 

legal doctrine? 

G What are the virtues and dangers of a public verses 

"private" dispute resolution system? 

V What are the goals of any alternative dispute resolution 

(A D R ) process? 

A If the present system is too expensive, any alternative 

must be cheaper 

B If the present system is too slow, any alternative must 

be faster 

c Any alternative process should increase satisfaction with 

both the process and results and thereby generally 

increase respect for the legal system 

D Any A D R program should be fair to all concerned 

A D R should not be a maneuver for a party to obtain an 

advantage not available in the traditional system 

VI How to establish A D R programs in your court 

A Who should be involved? 
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1 The Judges 

2 The lawyers 

3 The media 

4 The public 

5 The scholarly community 

6 outside consultants 

B Understand and analyze the caseload of your court 

1 Find out 

a How many cases 

b How many cases per Judge 

c What is the nature of the caseload ( e g , 

tort, contract, construction, toxic or mass 

torts, divorce) 

d What is the average time from commencement of 

the case to final disposition? 

e What are the reasons for delays? 

f Where are the bottlenecks? 

2 Based on the analysis of your caseload, select a 

variety of appropriate A D R programs 

VII A survey of A D R programs 

A Arbitration 

B Summary Jury trial 

C Small claim mediation 
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VIII 

D Neighborhood dispute resolution 

E Judicial settlement conferences 

F Lawyer settlement conferences 

G Settlement conferences conducted by others (contractors, 

architects, doctors, etc ) 

A 

Evaluate and monitor your AD R system by asking 

Are all those who assisted in creating the A D R program 

still involved or has someone or a small group taken 

over? 

B Is it becoming too "bureaucratized"? 

C Are we keeping it simple? 

D Is the program meeting its goals (saving time and money)? 

E Are the lawyers helping? 

F Should the programs be changed, increased or reduced? 

G Are the programs being monitored not only by Judges and 

lawyers but by knowledgeable third parties? 

H Are there ways to highlight the A D R programs and 

maintain interest? (e g , special "settlement 

days" or weeks, speeches by JUdges to community 

groups and interviews with the media, school 

visits, meetings with representatives of law 

firms, confidential peer review) 

I Are flexibility and voluntariness still the main features 
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of the A D R programs in your court? 

IX Judicial leadership and the settlement conference 

A What are the differences in the role of the trial Judge 

and the settlement Judge? 

B Judge Adams' practical guide to Judicial effectiveness in 

settlement conferences ("tricks of the trade"} 

1 

2 

Know and be thyself Be comfortable, natural, 

candid and helpful Rely on the traits which make 

you a good person and a good Judge Each has his 

or her own style There is no "model" which fits 

everyone or applies in every case 

Be hospitable {"keep the donuts rolling") Help 

the parties and lawyers loosen tensions Maintain 

an air of civility Be generous with your 

compliments "Hospitality" is not required or even 

expected of a trial Judge, it is indispensable to 

successful settlement conferences 

3 Set the stage carefully Explain to everyone the 

difference between the settlement process and the 

process of Judicial decision Obtain agreement on 

simple, fair ground rules Focus on the 

responsibility of the parties in the process, not 

JUSt the JUdge 
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4 

5 

6 

The decisionmakers must be present All efforts 

are wasted if the decisionmaker is not in the room 

Make sure parties and lawyers know in advance that 

the decisionmakers must be present They are not 

always the parties (e g , insurance carriers) 

Forewarned is forearmed "A Judge intent on 

settling a civil dispute must be prepared That 

is, the JUdge must have full knowledge of the case 

file A prepared Judge can settle almost any 

case " (Judge Samuel G De Simone) Utilize 

settlement memos with strict limits on pages and 

content You may wish to prepare visual aids in 

advance or "props" in the courtroom, chambers or 

conference room 

Practice shuttle diplomacy Meet with each side 

privately so they and you can be comfortable and 

candid The key is to maintain complete 

confidentiality unless authorized to disclose 

matters to the other side This technique also 

enables you to discover information you may not 

know otherwise (e g / the financial condition of 

the party) Ask, "Do you want to end this law-

suit?" and then, "If so, how are we going to do it 

in a way the other side will accept?" 

7 Help each party evaluate the legal and practical 
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risks unique to this case Candidly review issues 

such as time, money, result, uncertainty, loss, 

personal anxiety, business plans and the impact of 

this case upon other values important to the party 

8 Don't be afraid of the "fork in the road " The 

9 

famous New York Yankee catcher, Yogi Berra, said it 

best "When you come to a fork in the road, take 

it " Try innovative techniques such as reversing 

the deal, narrowing issues, shifting the focus from 

substance to process, and taking a "time out " 

Be a good listener and share insights and 

information which the parties may not have 

considered If you listen very carefully, the 

- ----pa1~--:l.~S will tell you how to help them settle the 

case A variety of "reality checks" will give them 

something new to think about ( e g information 

about results in other cases, showing the parties 

the files in the case or the courtroom, evaluating 

prior or future fees and costs) 

10 Avoid a "bidding war" You, as an experienced 

JUdge, are contributing your insights and 

observations to assist the parties to settle the 

case Constantly swapping high and low numbers 

rarely achieves results and is beside the point 

The settlement amount is the last thing to discuss 
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11 Make sure the deal is done As soon as an 

agreement has been reached, put it on the record/or 
, 

in the form of a docket entry so everyone knows 

exactly what the terms of the agreement are If 

settlement proceeds are to be paid later or the 

agreement calls for future performance, set precise 

consequences if the settlement sum is not paid or 

the acts performed (e g , accrual of interest or 

exercise of continuing Jurisdiction to conduct 

contempt proceedings) 

12 Never give up If the parties come to the 

settlement conference voluntarily, the chances are 

very high that a settlement will be achieved, no 

matter what their respective positions are at the 

outset The Judge must "keep the faith" by being 

cheery, confident and helpful even when the parties 

seem to have given up A little extra effort is 

usually all it takes 
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1 "In America we take it as a matter of course that a JUdge 
should be a mere umpire, to pass upon ob]ections and hold counsel 
to the rules of the game, and that the parties should fight out 
their own game in their own way without Judicial interference We 
resent such interference as unfair, even when in the interest of 
Justice The idea that procedure must of necessity be wholly 
contentious disfigures our Judicial administration at every point 
It leads the most conscientious Judge to feel that he is merely to 
decide the contest, as counsel present it, according to the rules 
of the game, not to search independently for truth and Justice It 
leads counsel to forget that they are officers of the courts and to 
deal with the rules and law and procedure exactly as the 
professional football coach with the rules of the sport 

The effect of our exaggerated contentious procedures is not 
only to irritate parties, witnesses and Jurors in particular cases, 
but to give to the whole corrununity a false notion of the purpose 
and end of law Hence comes, in large measure, the modern American 
race to beat the law If the law is a mere game, neither the 
players who take part in it nor the public who witnesses it can be 
expected to yield to its spirit when their interests are served by 
evading it And this is doubly true in a time which requires all 
institutions to be economically efficient and socially useful " 

Dean Roscoe Pound, 1904 
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2 "These rules shall be construed to secure the Just, speedy and 
inexpensive determination of every action " 

Rule 1 
Federal Rules of Civil Procedure 
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''These rules shall 
be construed to 
secure the just, 

speedy and 
• • 1nexpens1ve 

deter01ination of 
every action.'' 

Rule 1 
Federal Rules of Civil Procedure 
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Litigation: Settlement: 

Public Private 

Set Precedents No Value as 
Precedent 

Prospect of Winning Avoid Risk 

Emphasizes Positions Emphasizes Interests 

Looks Backward Looks Forward 

Others in Control of Parties in Control 
Process (Judge) 

Process Over Result Result Over Process 

More Costly Less Costly 

Indefinite Case Ends 

Ignores Practicalities Focus Always on the 
Practical 

Formal Informal 
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''Mercifully, there is time and 
hope if we combine patience 
and courage. The day may 

dawn when fair play, love for 
one's fellowmen, respect for 

justice and freedom, will enable 
tormented generations to 
march forth serene and 

triumphant from the hideous 
epoch in which we have to 

dwell. Meanwhile, never flinch, 
never weary, never despair.'' 

Winston Churchill 
Farewell address before the House of 
Commons, March 1, 1955 
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''Brother, I'm not depressed 
and haven't lost spirit. Life 
everywhere is life, life is in 

ourselves and not in the 
external. There will be people 
near me, and to be a human 
being among human beings, 
and remain one forever, no 

matter what misfortunes befall, 
not to become depressed, and 

not to falter this is what life is, 
herein lies its task.'' 

Fyodor Dostoevsky 
Letter to his brother, Mikhail, concerning 
the events of December 22, 1849 

51 



,~ 

' ' .,. v ROBERTPAYANt Presuient. 
'KENNEI'H A. ROHRS Dean 

't 1i 

r'f:. 
~ ~ ~ :i:e: 

~--,.,. "'i t"'" 

?< 

~ I 

Objective 

I > 

1~ 

}JIDICIAL 

'' 

" t I ' . > " <'- t _,.•r ' ! j 
_, 

~ 
....... ~ 1 

~- ' ' ' " t {V r ~ - ( } ,,, v . )r .» ~& ~4 •;,\ 

' ,, 
~ i"~ ~' "f<' 

J r 
l '.t,Jt ,, 

< .I 

I- !l ,.,t'\, 
,., • 

' '1-. , 
"'[ ' I l 

,, MOORE'S MANUAL 
J. i ~,,. 

FEDERAL PRACTICE AND PROCEDURES 
~ ~ ~ ! 

t ;r ,..,., ,.I; ~ ":t ..t.} ~ 
"1. \ 
{ 1,_.. ) 

0 ,F JAMES W MOORE ' 

, , - ALLAN D VEST AL 
~'\ . Pro.1.,essor of Law, Umvers1ty ofiowa 
,~ ~ ~ 

..... , ;:.- - J;f 

\' "', 'r 'PffiLIP B KURLAND , 1 ' ;:; ~~ t '{ 
Professor ofLaw,'Uruvers1ty of Clucago, .~ 11\.f.'. 

I J' fr -r.,./. ..., t_,_ll"fo.c.i~-t:~ 

RELEASE 62, June 1998 
1 

~\ 

; 
~, 

" 

to study the procedures of !he US Federal Law on default Judgment proc 
.,,_ -o- I "' ,.. 1;; \ f ! 1 / v ; . ~ 

l 

The participants will study the following 

RULE55DEFAULTJUDGMENT 

COMMENTS 
. 

' I 

PrevioUs Page Blank 
53' 

,, 

l 

'\ 
~ 

(' 



MOORE'S MANUAL 
FEDERAL PRACTICE 
AND PROCEDURE 

VOLUME 3 

JAMES \\ M MOORE 

ALLAN D Vf'ffAL 
Prvjenor <>f Lm Unnersm of /m1a 

PHILIP B l\.URL.\.ND 
l'wfes~or of um f tnnersm of Clucago 

1998 

Currellt Thmu~h 
RELEA<;E 62 JUNE 1998 

Previc:tJ Paga Blaitk ss 



§ 25 04(1] JUDGMENT ENTRY 25-40 

§ 25 04 Default 

[1]-General • The procedure followed upon default mvolves 
two operations the entry of default, and the subsequent entry of 
Judgment by default 

Rule 55(a) provides that the clerk shall enter the default of a 
party against whom a Judgment for affirmative rehef 1s sought, 
who has faded to plead or otherwise defend, and that fact 1s made 
to appear by affidavit or otherwise 1 Although the entry of default 
should normally be performed by the clerk, the court also has the 
power to do so 2 It should appear from the face of the complamt 
that the court has JUrisd1rtion of the claim, 3 and the complamt 
should state a cause of act10n 4 

After a default has been entered, Rule 55(b) provides that 
Judgment by default shall be entered by the clerk m certam 
specified situations,~ anq m all other cases by the court 6 The 
court may set aside an entry of default for good cause, and may 
set aside a Judgment by default m accordance with Rule 60(b) 7 

The prov1s1ons of Rule 55 are applicable whether the party 
entitled to a Judgment by default 1s a plamt1ff, third-party 
plaintiff, countercla1mant, or cross claimant 8 Rule 55 does not 
reqmre the movmg party to ~t withm any particular time, 
however, failure to act for a protracted period may result m 
dismissal of the claim for failure to prosecute under Rule 41(b) g 

If the Umted States or an officer or agency thereof defaults, the 
Judgment by default should be entered by the court, but the nght 
to relief must, nevertheless, be established by evidence satisfac 
tory to the court 10 

An appearance 11 does not prevent a party from defaulting for 
failure to plead or otherwise defend 12 Although Rule 12(b), (e), 
or (f) motions are not pleadmgs under Rule 7 (a), Rule 12(a) 
provides that the service of such a motion results m a postpone 
ment of the time for servmg an answer, and, consequently, no 
default results pendmg disposition of these motions 13 When a 
party has appeared but defaults for failure to plead, or otherwise 
defend, as provided by the Rules, such a party is entitled to at 
least three days' wntten notrne of the apphcat10n for the entry 
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§ 25 04(2] JUDGMENT, ENTRY 25-42 

of a default Judgment agamst 1t, 14 and the court (not the clerk) 
shall enter the Judgment 16 

Rule 37 authonzes the district court to enLer a default Judg 
meut as a sanct10n for failure to comply with a discovery order, 16 

or, after proper service, for nnn-comphance with certam discovery 
rules 17 Rule 37 also provides for lesser sanctions, such as an 
order spec1fymg that certam facts be taken as established for the 
purposes of the case, 18 and precludmg the d1sobed1cnt party from 
mtroducmg evidence supportmg a defense or defenses 19 Even 
though the practical effect of these lesser sanct10ns may be to 
establish the disobedient party's hab1hty, tlns does not amount 
to a Judgment by default 20 

[2]-Entry of Default • Rule 55(a) provides 

Entry \Vhen a party agamst whom a Judgment for affirma
tive rehef is sought has failed to plead or otherWJ.se defend as 
provided by these rules and that fact is made to appear by 
affidavit or otherwise, the clerk shall enter the party's default 

The first step leadmg to the entry of a Judgment by default 
is that of entermg a default Under Rule 55(a), the clerk shall 
enter a default when a claim for affirmative rchef has been made 
agamst a party, who has fa1ledro plead or otherwise defend, and 
that failure is made to appear "by affidavit or otherwise " 

The language "plead or otherwise defend" relates to the prov1-
s10ns of Rule 12, which, m general, reqmre tfi.e defendant to 
present its defenses m an answer served withm twenty days of 
the date on wl11ch it was served with process, but pernuts certam 
defenses to be raised by motion, at the option of the pleader 1 

If the defendant presents no defenses w1thm the period allowed 
by Rule 12, and has received no e".tens10n of time, 2 1t 1s m default 
under Rule 55 

Assuming that the party 1s m default, the Rule requires the 
clerk to "enter" the default when the fact of default "is made to 
appear by affidav1t or otherWJ.se " If an answer, like a notice of 
appeal, had to be filed witlun a given number of days, the fact 
of default would "appear" to the clerk at the close of the last day 
for filmg Under Rule 12(a), however, the ans"'\lter must be served 
w1thm 20 days after service of the summons and complamt 3 

Under Rule 5(d), an answer must be filed Wlth the court "w1thm 
a rea~onable time after service "4 The clerk will know when the 
summons and complamt were served on the defendant,:1 but will 
not know if the answer was served withm the penod provided for 
m Rule 12 8 Thus, the plamtd'.f who seeks a default Judgment must 
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establish the fact of default by ev1dence, 7 which can take the form 
of an aff1dav1t showing the time of service of the summons and 
complaint, and an averment that an answer or mot1on in eomph 
ance with Rule 12 was not served within the allowed time 

The Rule does not refer to any request for the entry of a default 
It provides that when the fact of default has been made to appear, 
the clerk shall enter it In practice, however, a request, supported 
by an affidavit, will usually be made, the burden of preparmg the 
request appears mnumal a 

It has been held that the court should not grant a default 
Judgment unless the party has first obtained the entry of default, 9 

although there is also authority for the entry of the default by 
the court 10 The mechanics for entry of a default by the clerk are 

-not prescribed by Rule 55(a), nor 1s ahj pro •• s,on made "" Rule 
79 for the entry of a default, nor is an official form provided 
Presumably, however, the fact 1s simply noted on the docket 11 

Effect of Entry 

Once default is entered, the de.laulting party loses the right to 
receive notice of future proceedmgs, 12 unless the party had made 
an appearance The defc:l.ultmg party also loses its standmg before 
the court and the right to present ev1dence on issues other than 
unhqmdated damages 13 In addit10n, a party who has not ap 
peared is SUbJect to immediate entry of J'Uagment by default, 
without notice, on mot10n by the plamt1ff a A default Judgment 
does not follow as a matter of right, however, after entry of 
default Judgment by default may be granted only for such rehef 
as may properly be granted upon the well pleaded facts alleged 
m the complaint While such facts are deemed admitted on entry 
of default, the plaintiff's conclusions of law are not deemed 
admitted or established, and the court may grant only the relief 
for which a suff1c1ent basis is asserted m the complamt 15 The 
entry of default bars the defendant from contesting the truth of 
the facts alleged m support of the plaintiff's claim, but the 
defendant may contest the sufficiency of those facts to establish 
a clann for relief 16 The defendant may also contest the measure 
of unhqu1dated damages 11 

The entry of a default is largely a formal matter 18 and is m 
no sense a Judgment by default There is no res JUd1cata or es 
toppel by Judgment until entry of the Judgment by default,19 nor 
may an appeal be taken until the default Judgment 1s entered 20 
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[3]-Judgment by Default, By the Clerk Rule 35(b)(l) prov1des 

Judgment Judgment b.r default may be entered as follows 

(1) By the Cler!., When the plamt1ff's claim agamst a 
defendant 1s for a sum certain or for a sum which can by 
computation be made ccrlam, the clerk upon request of the 
pl,unllff and upon affitlavit of the amount due shall enter 
Judgment for that amount and costs agamst the defendant, 
if the defendant has been defaulted for failure lo appear an<l 
is not an mfant or mcompetent person 

Alter the entry of default, the plamt1ff is entitled, under Rule 
55(b)(l), to ha\ e a default Judgment entered by the clerk only 
where (1) the claim is for a sum certam, or for a sum which can 
by computation be made c..ertam, and (2) the default is for want 
of appearance, and (3) the defendant is neither an mfant nor an 
mcompetent person When these criteria are met, the plamtiff 
must apply first to the c..lerk for entry of Judgment If the 
apphcat10n is refused, the plamtiff may then apply to the court 1 

The "sum certam., requirement of Rule 55(b)(l) provides a 
'-. 

familiar and rather precise cntenon In an action for return of 
a depos1t, 2 for a co payee's share of check, 3 and m s1m1lar 
situations, the courts have held the claim to be for a sum certam 4 

On the other hand, a claim for personal II1JUry,~ an-unhqmdated 
claim for attorney's fees, 6 good will, 7 and statutory damages for 
copynght mfrmgements are clearly not for a sum certam 

The clerk 1s also directed to mclude costs authorized b1- 28 
USC § 1920 m the Judgment, 9 28 USC § 1923 spec1f1cally 
makes the assessment of the statutory attorne.r 's and proctor's 
docket fee applicable to cases m which a default Judgment is 
enterc<l by the court or the clerk Whether or not to tax the 
attorney's docket fee as costs hes w1thm the discretion of the 
district court 10 

In add1t1on to the spec1f1c reqmrements of Rule 55(b)(l) two 
other provisions mu~t also be considered Rule 55(e), and the 
Soldiers and Sailors Civil Relief Act of 1940 11 

Under Rule 55(e), a Judgment by default cannot be entered 
agamst the Umted States or an officer or agency thereof unless 
the claimant establishes its claim or right to relief by evidence 
satisfactory to the court 12 \Vlnle the goven1ment may sometimes 
default, 1t will seldom default for want of appearance, so that Rule 
55(b)(l) will sel<lom come mto play If, howc•er, the government 
does default for want of appearance, the specific prov1s10n of 
subdn 1~100 (e) should control over the general prov1s1ons of 
subdn lSIOn (b)(l), and the Judgment by default should be ren 
dered by the court because of the specific reqmrement that the 
claim or right to relief be established by evidence satisfactory to 
tht COtl rf 13 
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The Soldiers' and Sailors' Civil Relief Act of 1940 has greatE'r 
applicability when the defJ.ultmg party is a natural person Under 
that Act, when the defendant is m "default of any appearance" 

If an affH.lav1t 1s not filed showrng that the defendant is not 
m the military service, no Judgment shall be entered without 
first securrng an order of court d1rectmg such entry, and no 
such order shall be made 1f the defendant 1s m such service 
until after the court shall ha\'e appomted an attorney to repre
sent defendant and protect lus mtercst, and the court shall on 
apphcation make such appomtment u 

Wlule the rend1t1011 or pronouncement of a Jtl<.lgment 1s a 
Judicial act of the court, Rule 53(b)(l) constitutes a standing 
mstruct10n to the clerk to enter Judgment under the c1rcum 
stances discussed above 1~ 

[4]-Judgment by Default, By the Court· Rule 55tb)(2) pro 
v1des ' 

Judgment Judgment by default m,1y be entered as follows 

(2) By the Collrl In all other cases the party entitled to a 
Judgment by default shall apply to the court therefor, but no 
Judgment by default shall be entered agamst an infant or 
mcompetent person unless represented m the action by a 
general guardian, comnuttee, conservator, or other such repre 
sentative who has appeared therem If the party agamst whom 
Judgment by default 1s sought has appeared m the action, the 
party (or, if appearmg by representative, the party's representa 
tive) shall be served W1th written notice of the application for 
Judgment at least 3 days pnor to the heanng on such apphca 
t10n If, 10 order to enable the court to enter Judgment or to 
carry it into effect, it is necessary to take an account or to 
detennme the amount of damages or to establish the truth of 
any averment by evtdence or to make an mvestigat10n of any 
other matter, the court may conduct such hearmgs or order 
such references as it deems necessary and proper and shall 
accord a right of trial by Jury to the parties when and as 
reqmred by any statute of the Umted States 

The rather lumted mstancei. m which the clerk is authorized 
to enter a Judgment by default have been discussed 1 In other 
situat10ns a default Judgment can only be obtamed by apphcat10n 
to the court 2 

Under Rule 55(b)(2), the entr:r of Judgment by default must be 
made by the court, and not by the clerk, if any one of the followmg 
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cond1t1ons exists ( 1) the claim is not for a certain or anthmet1cally ascertainable 

sum, 3 (2) the defaulting party has made an appearance m the action;' (3) the 

defaulting party 1s an mfant or an incompetent, or (4) the defaulting party 1s the 

Umted States or an officer or agency of the Umted States s Furthermore, under 

the Soldiers' and Sailors' Civil Relief Act,6 1f the defaulting party 1s a natural 

person, a default judgment may be entered only by the court, unless an affidavit 

has been filed indicating that the defaultmg party 1s not currently servmg m the 
m1htary 7 

Sub1ect to the Court s D1scret1on 

The d1spos1t1on of a motion for entry of a default Judgment by the court hes 

w1thm the court's sound d1scret10n 8 In exerc1smg us d1scret10n, the court may 

consider a wide variety of factors When the defendant's failure to plead or 

otherwise defend 1s merely technical, 9 or where the default 1s de mm1m1s, 1o the 

court should generally refuse to enter a default Judgment On the other hand, 
1f there 1s reason to believe that the defendant's default resulted from bad faith 

m ltS dealings With the COUrt Or opposmg party, the d1Stnct COUrt may properly 

enter default and judgment against defendant as a sanction 11 For example, 1f 
the d1stnct court concludes that a party mtent1onally chose to ignore particular 
ht1gat1on the d1stnct court's entry of a default judgment 1s proper 111 Other 
factors which may mfluence the exercise of the court's discretion are the 
poss1b1hty of preJudKe to the plamuff, 12 the ment of plaintiff s substant1 ve 
claim, 13 the sufficiency of the compl'atnt, 1"" the sum of money at stake m the 
a1..t1on, is the poss1b1hty of a dispute concemmg_ matenal facts, 16 whether the 

default was due to excusable 
neglect, 17 and the strong policy underlymg the Fede.ral Rules 
favonng dec1s10ns on the ments 1s 

Where Party Has Appeared, Notice 

If the defaulting party has not appeared m the action, it is not 
entitled to any notice of the entry of a Judgment by default, 
~ hether it is entered by the clerk or by the court 19 An appearance 
does not pre\ ent a party from becommg m default for failure to 
plead or otherwise defend 20 If, however, a party has entered an 
appearance, the court, and not the clerk, must enter the Judgment 
by defa.ilt, and the party (or, if appeanng by representative, the 
party's representat1ve) 21 must be served with wntten notice of the 
apphcat10n to the court for Judgment at least three days pnor 
to the heanng on such apphcat10n 22 The servl.ce contemplated is 
that pursuant to Rule 5(b) 23 

The filmg of a praec1pe or notice of appearance, a responsive 
pleadmg, 24 a mot10n to d1sm1ss under Rule 12,:z:s or a stipulat10n 
extendmg the time w1thm wluch defendant must f"Ile an answer2s 
would constitute an appearance w1thm the meanmg of Rule 
55(b)(2) However, it is not necessary to file formal documents 
with the clerk or court m order to make an appearance "Appear 
ance" is defmed broadly by the courts to mclude a variety of 
mformal acts on the defendant's part which are responsive to the 
plamt1ff s formal act10n m court, and which may be regarded as 
sufficient to give the plarntiff a clear md1cat1on of defendant's 
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held that a party has appeared w1thm the meanmg of Rule 55(b)(2) 
only when the party has "actually made some presentation or 
submission to the di:.tnd court m the pendmg action," and not 
merely where the party has entered mto "mformal settlement 
negotiations .. "'1th opposmg party 2S 

Failure to give notice as reqmred by Rule 55(b)(2) 1s a senous 
procedural error, but 1t does not, without more, provide grounds 
for vacatur of the default Judgment m all cases Whether a 
Judgment obtamed followmg a v10lat10n of the notice reqmrement 
must be vacated depend& upon the facts of the particular case 29 

In many cases failure to give notice will be harmless Jo If a 

defendant does not IDO\ e to obtam rehef from a default Judgment 
'"1thm a reasonable time after rece1vmg actual notice, 1t cannot 
obtam relief under Rulg 60(b), regardless of any v10lat10n of Rule 
55(b)(2) 31 

lY'hen Party Is an Infant or Incompetent Person 

Only the <...ourt can enter a Judgment by default aga111st an 
mfant or incompetent person, and then only when the mfant or 
mcompetent person is represwted m the act10n by a general 
guardian, committee, conservator, or other such representative 
who has appeared m the a<.,tIOn 32 If the mfant or mcompetent 
defendant 1s not represented by a general fiduciary who has 
appeared m the action, the wurt should appomt a guardian ad 
htem who should plead such a demal as to put the plamt1ff to 
the proof of its case 33 

[5]-Default Judgment Where There Are Several Defendants 
In an action agamst multiple defendants m Vl-luch one of those 
defendants fails to plead or otherwise defend, the issue arises 
whether default and default Judgment may be entered agamst 
that party While it is clear that entry of default may be mac.le 
m such cases, 1 the propriety of an entry of default Judgment 
may be determmed onl;y after an analysis of the substantive 
theory of relief asserted by the plamt1ff 

A default Judgment may not be entered agamst one of several 
defendants (1) when the theory of recovery is one of true JOmt 

hab1hty, such that, as a matter of law, no one defendant may be 
hable unless all defendants are liable, or (2) when the nature of 
the relief demanded ts such that, m order to be effective, it must 
be granted agamst each and every defendant 2 

However, this rule is not applicable to cases mvolvmg the JOmt 
and several hab1hty of multiple defendants for damages, because 

m such cases the hab1hty of each defendant rs not necessarily 

dependent upon the hab1hty of any other defendant, and plamt1ff 
may be made whole by a full recovery from any defendant 3 
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In a case presentmg a claim of true JOmt habihty, it v.ould be 
proper to enter defendant's default," thereby deprnrng it of 
standmg to participate m further ad.Jud1cation of the clam1 The 
case would then proceed to Judgment, and, for purposes of the 
Judgment, the defaultmg defendant would be tn.ated m the same 
manner as the non defaultmg defendants If plamtiff should 
prevail on the ments, all defendants would be liable, 1f pl.J.mt1ff's 
claim should fail, all defendants, mcludmg the tlefaultmg defen 
dant, would be exonerated In a case presentmg a claim of JOmt 
and several hab1hty a default Judgment may be entered agamst 
one of several defendants pursuant to Rules 54(b) and 55, and 
the case may proceed to Judgment on the merits of the claim 
agamst the remammg defendants s 

When a default Judgment is properly entered agarnst one of 
several defendants, each of whom is JOmtly and se\erally hable 
for plamt1ff's damages, the default Judgment establishes the 
defaultmg party's hab1hty only, and not its relative share or 
percentage of fault s 

The above anal:ysis may also be -<ij)phed m ca~es which do not 
fall w1tlun the tradit10nal concepts of JOmt hab1hty 7 

A distmct10n 11.ust be drawn between a tradit10nal Jomt habihty 
s1tuat10n and the case of mdependent concurrent ~ongs wluch 
result m a smgle md1v1s1ble IIlJUry 8 In the latter case, local law 
frequently proVIdes that hab1hty for satisfaction of the Judgment 
is JOmt and several if the conduct of two or more defendants is 
found to give rise to hab1hty The clearest illustration is "the 
colhs10n case Suppose vehicle A and vehicle B are mvolved m 
an mtersect1on colllSlon A passenger m vehicle A sues both 
operators m a JUnsd1ction that does not have a guest statute In 
this case, each defendant's conduct must be assessed separately 
by the fact finder If one of the defendants defaultc:;, entry of a 
default Judgment is entirely appropnate because the hab1hty of 
each defendant presents a separate is sue for determmallon A 
fmdmg that the non defaultmg defendant is not hable presents 
no mcons1stency w1th the hab1hty fmdmg pursuant to the default 
Judgment 9 

[6]-R1ght to Jury Tnal, Heanng or Reference· No hearmg or 
reference is needed m cases m wluch the clerk is authonzed to 
enter Judgment by default, smce Rule 55(b)(l) hm1ts that author
ity to situations m which the defendant has been defaulted for 
failure to appear, is not an mfant or mcompetent person, and the 
plamtiff's claim is for a sum certain or for a sum which can by 
computation be made certam 1 In such event, "the clerk upon 
request of the plaintiff and upon affidaVIt of the amount due shall 
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enter Judgment for that amount and costs agamst the defen 
dant "' 2 

In all other case::., the entry of a default Judgment must be made 
b.:r the court 3 Rule 53(b)(2) goes on to prov1de that 

If, m order to enable the court to enter Judgment or to carry it rnto 
effect, 1t ts necessary to take an account or to detenume the amount 
of damages or to establish the truth of any avennent by evidence or 
to make an mvest1gat1on of any other matter, the court may conduct 

such hearmgs or order such references as 1t deems necessary and 
proper and shall accord a nght or tnal by Jury to the parties when 
and a:. required by any :.talute of the Uiuted States 

.A default does not adnut the amount of unltqmdated damages, 4 

but m a default s1tuat10n neither the plamtiff nor the defendant 
has a const1tut10nal right to a JUI) trial on the issue of damages, 
even lf the action is legal m character 11 Neither is there a general 
statutory right m default cases In act10ns on bonds and spec1al
t1es, 28 US C § 1874 does, how.,ever, accord a right of JUry trial, 
upon request of either party, 1f the "sum is uncertdm" \Vhen the 
type of issue and the particular circumstances warrant, the Judge, 
exerusmg sound d1scret10n, may have a Jury ass~s the damages, 
although there is no such constitutional or statutory nght 11 

Once the eutcy of a default establishes the fact of damage, the 
trial Judge has considerable lat1 tu de (wlule relymg on the evidence 
presented) m determmmg the amount of damages, and such 
determmat10ns are disturbed on appeal only for an abuse of 
d1:::.cret10n 7 Indeed, under certam circumstances the trial Judge 
may award unhquidated damages without conductmg a heanng a 

A defaultmg defendant who has appeared m the act10n is 
entitled to at least three days' notice of the hearmg on the 
applicat10n for default Judgment, 9 and a defaultmg defendant is 
entitled to be heard at the hearmg on the amount of damages io 

[7]-As Lmuted by Demand for Judgment A default Judgment 
cannot give to the claimant greater relief than that to which it 
is entitled by the pleaded claim, 1 and Rule 54(c) proVIdes that 
such a Judgment "shall not be different m h.md from or exceed 
m amount that prayed for m the demand for Judgment " Smee 
the prayer hm1ts the relief granted m a Judgment by default, both 
as to the kmd of rehef 2 and thP amount, the prayer must be 
sufnc1ently spec1.ftc that the court can follow the mandate of the 
Rule 3 
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Judgments by default are of two kmds for want of appearance, 
and for failure to plead or otherwise defend, or as a discovery 

sanction, as provided by the Rules, although the party has 
appeared m the act10n It is arguable that, as a matter of policy, 

the lumtat1ons of thl Rule apply only to a Judgment by default 
for \\ant of appearance and not to a default Judgment when the 

defendant has 'lppeared In the latter sit11at10n, a part) v.ho has 

put man appearanc(' is entitled to receive notice of all proceedmgs 

m the action, 4 mclud111g a written notice of the application for 
Judgment at least three days pnor to the hearmg on such apphca 
tion, ~ and onl.} the court can render the default JtH1gment 6 ThLse 
factors v.ould warrant a rule authonzmg the wurt to render such 
a Judgment as the complarnant proved itself entitled to, '\\-Ithout 

regard to the m1t1al pleadmg But Rule 54(c) does not go that 

far, 1t makes no d1stmction.. m the type of Judgment by default, 
and hence all Judgments by default arc sub3ect to its lm11tat10ns 7 

If, however, the defendant appears at the hearmg on the 
application for Judgment, the court, m its sound discret10n, may 
perrmt the claimant to amend the prayer for relief 8 .An amended 
pleadmg may be served m accordance with the prov1s1ons of Rule 
5, when a part), although m defattlt, has appeared 9 But if the 
amended pleadmg asserts new or additional claims for relief 
agamst a party m default for non appearance, it must be served 
upon the part) m accordance WJth the provis10ns of Rule 4 

[8]-Settmg Aside Default • Rule 55(c) pro•1des 

For good cause shown the court may set a<,1de ,in ent9 of 

default and, 1f a Jnclgmc>nt b) def,rnlt has bt'lll t ntl red, mav 
hkev.ise set it aside 111 d.lCordance \\1th Rule b0(1)) 

Rule 55(c) properly mah.es a d1i,tmct1011 bet .... een rehei from a 

default, '\\-h1ch mvolvcs an mterlocutory matter, and relief from 
a Judgment by default, .,.. Juch un·oh es frnal Jud1ual a<..t10n 

Under subdiv1i,10n (c) the court 1s authonzrJ to set aside an 

entry of default for "good cause shown~, and to set as1<le a 
Judgment by default, if one h,ts been entered, m accordance with 
Rule GO(b) 

The entry of default is largely a formal matter 1 HO\\C\.er, v.hen 
a defendant has exceeded a tune lumt imposed by the Rules, but 
formal entry of default hd.s not been made, that defendant mu~t 
nevertheless apply to the district court for an C'Xte11s10n of time, 
or leave to file the pleatlrng late-, m J.ccordance with Rule 6(b) 2 

Although a dC'fentlant is m default and an entry thl reof hai, been 
made, the entry is only an mterlocutory act lookmg toward the 
subc;equent entr) of a fm,il Judgment by default Rule 60(b) is 
properly confmed to n lid from a fmal JUdgment 3 and its lHne 
lrn11ts do not, tlier.efore, restr11.-t the power of the tnurt m gran..trng 
relief from a default 4 Thus, although the court ma) properly 
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considt..r the length of Lime that ha~ elapsed between the dt..f ault and 
the dt..f 1..ndJnt s motion to -.ct .1s1de thL default 5 1f tht.. defendant makes 
a showmg of good L..!U'>L <>uch as m1~take the t..ourt may set ..ts1dt.. 
tht. default on a motion mJde more than one year after the entry of 
dcf..lult although tht.. court could not set 1s1de a default judgment, 
benu<;e of m1stJ!--c on the bJs1~ of a rnot10n rn H.le more than one year 
1fter u1try of the dt..f 1ult judgmu1t 6 llw; d1~tmct1on between a defclult 
wh1t..h mvohc~ mtcrlot..utory action and a judgment by default which 
n..prc<;t..nts fin11JUd1t..nl1t..t1on 1s sound In the interest of finality Rule 
60(b) prov1tks tlut a motion for relief from a finJI Judgment must 
be made w1thm J reJsonable ume .. and on particular grounds not more 
than one year after t.ntry of the juJgment but s11H..e finality 1s not 
imolvt..d m a def.lull th1..re 1s no tnne lim1tat1on on tht. motion for 
rt.lief 1 A pJrty tllLn mu<;t ~how due d1l!gcnct. m seeking to open a 
default or a default judgment sand upon a default Judgment, 1s subject 
to certain maximum ume periods of Rule 60(b) 

A party m dt..f.iult should make a forrnJI motion for relief 9 Jn<l may 
be required to po~t secunty for costs 10 or for the amount of the 
JU<lgmt.nl m appropriate circumstanLLS 11 Apart from jUmdit..t1onal Jnd 
related ground<> 12 the moving pclrty must m general show a menton 
ous defense u whether 1t seeks tl'} <;et aside an entry of default•~ or 
a default judgment 15 The grant or denial of the mot10n 1s w1thm the 
d1<;tnct court s sound d1<>t..rct1on 16 and will be reviewed by the 
1ppcl1Jte t..ourt only for .i.bme of thJt discretion 17 However wht.n thLre 
are no mtervenmg equ1t1es, 18 any doubt generally Should be resolved 
m ta.,,or of tht.. movant m order to secure its nght to a final tnal upon 
the merits 19 

Grounds for Relief-Settrng Astde Entry of Default 

As prcviuu::.ly srnca, me mtertocutory entry of default may be set 
aside under Rule 55(c) for good cause a final Judgment by default, 
hke any other fin.i.I JUdgmLnt may be set aside m accordance with 
Rule 60(b) Tht. prmcipal factors to be considered m determmmg 
whether the dcft.nd,mt ha.-, met the good cause standard of Rule 55(c) 
m a motion to set JSJdL an entry of default are (I) whether the dt..fault 
was w11lful (2) whdher the plamt1ff would be prejudiced 1f the default 
should be set a<>tde and (3) whether the defendant hac:; presented a 
m\..ntonous deft..n<;e to the plamt1ff's cl.i.1m ~0 The court must also 
bal.i.nce the interests of the defLndJnt m the adjud1cat1on of its defrnse 
on the ment<> aga1mt the interests of the public and the court m the 
orderly and t11nely Jdm1mstrat10n of JUSt1ce 

Tim'> m acLordJnt..L \\. Jth tho<>e principles courts may set aside a 
<lLfault wht.re it is only technical due to reliance on an meffect1ve 
st1pulat1on zi or wl11..n it arises out of a m1sun<lerstandmg between 
counsd for the re<;pect1vt. parties 22 when the default 1s due to 
excusable neglect on the part of the defL.nd1nt 23 counsel u or 
dt..fend1nt s insurance earner 25 and m any s1tuat10n where the equ1t1es 
of the case w1rrant 6 When the defaulting p1rty and counsel have 
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for the court s process by their haste m acting to set aside the default, 28 

the courts have been mclmed towards leniency When the judgment 
demanded 1s large 29 or implicates important public pohcies, 30 judg
ment on the ments 1s strongly favored JO 1 However, the existence of 
any one or more of these factors does not automatically reqmre sellmg 
aside a default, because the court has broad discretion m making that 
determmat1on J01. Clearly, however, the court may refuse to set aside 
a default, where the defaulting party has no mentonous defense, 31 

where the default ts due to willfulness or bad faith, 32 or where the 
defendant offers no excuse at all for the default 33 

A showing that would present sufficient grounds to permit the 
d1::,tnct court to set a~1de a ~<.fault judgment wlmh represents final 
JUd1c1al action should as a general propos1t1on, ""arrant the court m 
setting aside the interlocutory entry of default However, a court might 
feel JUSt1fied m ::,<.ttmg aside a default on a showing that would not 
move 1t to set aside a d<.fJult judgment '4 

G10unds for Relzef--Settmg Aside Default Judgment 
'-... 

Rule 55(c) provides that 1f a judgment by default has been entered 
the court may set 1t ..is1de m accordance with Rule 60(b) The latter 
rule does not afford a sub::,tttute remedy for appt.Jl and a motton for 
relief under Rule 60(b) doec; not lie merely becJuse-there might be 
grounds for revers.ii on appeal 35 A motion under Rule 60{b) to obtam 
relief from a default judgment nonncllly mvokcs the d1::,cret1on of the 
d1stnct court and the movant ordinarily must show that 1t has a 
mentonous defense -

Under Rule 60(b), the court, upon such krrns J.S are JUSt, may relieve 
a party from a judgment by default for the following reasons 

(I) M1c;take inadvertence, surprise, or excusJble neglect 36 

Some courts of appeals have articulated tests for the d1stnct court 
to use when makmg a determmat1on of whether to grant a motion 
under Rule 60(b)(l) 11ms 1t has been held that a d1stnct court may, 
m the e~crc1se of a sound d1sc.ret1on and where a mentonous defense 
1::, 5hown grant rcl1<-f from a default judgment under clause (I) when 
the dt.fault of the defendant 1s shght and non prejud1c1al to the 
plamt1ff, J 7 when the plamt1ff has not been prejudiced and its consent 
judgment, 38 when the def t.ndanl did not have actual knowledge that 
the action was bemg prosecuted, 39 when a 3-dJy notice reqmrLd by 
Rule 55(b)(2) for a default judgment agamc;t a party who Ins ippeared 
m the a<...t1on was not given 40 and m any s1tuat1on wht.re the 
c1rcum5tances an<l eqmt1es of the case wJrrant <;uch relief 41 

67 



25-69 DEFAULT § 25 04(8] 

(2) Newly discovered evidence which by due diligence could not 
have been discovered m time to move for a new tnal under Rule 
59(b) 42 

(3) Fraud (whether heretofore denommated mtnns1c or extnn
sic), misrepre~entat10n, or other misconduct of an adverse party 43 

(4) The Judgment is void 44 While a court may set aside a void 
default Judgment on motion made under Rule 60(b}(4}, such a 
Judgment is also subJect to collateral attack m any court where 
its validity is properly called mto question •5 Failure to give a 
defendant, who has appeared m the action, notice of the apphca
t10n for default Judgment is a procedural irregulanty that may 
be serious, particularly m CODJunct1on with other errors, 44 and m 
such co0Junct10n has led to a holdmg that the Judgment is void •7 

However, tlus is an extreme pos1t10n that can seldom be Justi
fied •s At times the failure to gwe the required notice 1s harmless 
error 49 

(5) The Judgment has been satisfied, released, or discharged, 
or a pnor Judgment upon whH..h 1t is based has been reversed or 
otherwise vacated, or it is no longer eqmtable that the Judgment 
should have prospective application 50 

(6) A:ny other reason JUst1fyrng rehef from the operat10n of the 
Judgment :n Clause (6) of Rule 60(b)'1s a residual clause embrac
ing matters that do not fall w1thm the precedmg nve clauses and 
are of such character that, m equity and good conscience, they 
\\-arrant relief from the Judg'llent 52 

It is important to d1stmgmsb between the reasons set forth for 
relief m clauses (1)-(6), smce, while any mot10n for relief under 
Rule 60(b) must be made withm a reasonable time, a mot10n based 
on reasons (1), (2) and (3) cannot be made more than one year 
after the Judgment, order, or proceedmg was entered or taken, 53 

and this time hm1t is not subJect to enlargement :H 

A motion under Rule 60(b) for relief from a default Judgment 
does not affect its nnahty or suspend its operation 56 lf the motion 
1s demed and the demal is not set aside on appeal or otherwise. 
the demal 1s res JUd1cata of all the relevant grounds that were 
litigated or could have been ht1gated m support of the motion to 
vacate, and the default Judgment remams bmdmg upon the 
parties or their privies u 

Relationship to Soldiers' and Sailors' Civil Relief Act 

The Soldiers and Sailors' C1v1l Relief .Act 57 provides for the 
settmg aside of JUdgments m certam situations 58 The prov1s10n 
of the Act requmng a plamt1ff t'J file an affidavit before entry 
of a default JUdginent does not go to the JUrisd1ct10n of the court, 
thus, failure to file such an affolavit where a defendant is not m 
fact m the mihtary service does not entitle the defendant to have 

such Judgment set aside 59 
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Motion by Non-Defaulting Party 

Although normally a motion to set aside a default Wlll be made 
by the defaulting party, a non-defaultmg party is not precluded 
from making such a motion,60 and under Rule 55(c) a party who 
has obtamed a Judgment by default should also be able to have 
1t set aside m accordance with Rule 60(b) Rule 60(b) authonzes 
the court to relieve a party or its legal representative from a fmal 
Judgment, order, or proceedmg for the reasons set forth m clauses 
(1)-(6) Smee a party who has ob tamed a Judgment by default may 
collaterally attack it when the Judgment is v01d, 411 it should also 
be able to move to have a federal d1str1ct court Judgment by 
default set aside, 1f it 1s void, pursuant to Rule 60(b)(4) There 
1s no sound reason why such a party should not be able to move 
under the other clauses when the circumstances of the case 
warrant rehef w1thm the terms of one or more of the clauses 

(9]-Plamti.ffs, Countercla1mants, Cross Claimants • Rule 55(d) 
provides 

Plamt1ffs, Countercla1mants, Cross Claimants The prov1-
s1ons of this rule apply whether the party entitled to the 
Judgment by default 1s a plamtiff, a third-party plamtiff, or a 
party who has pleaded a cross claim or counterclaim In all 
cases a Judgment by defauit..1s subject to the hm1tat10ns of Rule 
54(c) 

Rule 55(d) provides that the prov1S1ons of Rule 55 governing 
the entry of a default judgment, and the settu1g aside of a default 
Judgment, are applicable whether the party seekmg to obtam the 
default 3udgment is a plamt1ff, third-party plamtiff, counterclai 
mant, 1 or cross-claimant 2 

The last sentence of Rule 55(d) states that m all cases a 
Judgment by default 1s subJect to the hm1tations of Rule 54(c), 
which states that a Judgment by default shall not be different m 
kmd from, or exceed m amount, that prayed for m the demand 
for Judgment 3 However, 1f a hearmg is held to determme the 
amount of unhqmdated damages and the defendant participates 
at the hearmg, the court, m its sound d1scret1on, may permit the 
claimant to amend the prayer for rehef 4 

[10]-Judgment Against the Uruted States •Rule 55(e) proVJdes 

Judgment Agamst the Umted States No Judgment by default 
shall be entered agamst the Umted States or an officer or 
agency thereof unless the claimant establishes a claim or nght 
to rehef by eV1dence satisfactory to the court 
Even though the government does not answer or otherwise 

defend withm the 60 day time penod imposed by Rule 12(a), entry 
of a default Judgment 1s not authorized, 1 except upon a heanng 
estabhshmg the plamt1ff s claim 2 Presumably, the government 
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may def end as to the men ts of plamuff s claim as 1f a default held never occurred 3 

Of course m cc.lses m which the government fails to file a timely answer the 
court m order to protect the plamt1ff s interest may enter an order directing an 
answer to be filed w1thm a specified penod "' 

The mterrelallonsh1p of Rule SS(e) wnh the sanction prov1s10ns of Rule 37(b) 
for failure to comply wnh a discovery order and of Rule 37(d) for failure to 
attend a depos1t1on hearing file answers to mterrogatones or to respond to a 
request for inspection or product10n, 1s not expressly dehne·ued Although 1l can 
be argued that Rule 55(e) govern~ default judgments entered pursuant to Rule 
55(a) but not default Judgments entered m accord with Rule 37(b) or (d),s It has 
been held that Rule 55(e) precludes entry of default judgments m all cases 6 A 
court may, however, impose other sanctions provided for by Rule 37(b), suL.h 
as entry of an order that designated facts shall be deemed established agamst 
the United States and that the government may not introduce evidence to 
controvert them 7 If the designated facts are those necessary to prove a claim 
agam::.t the government, the sanction order 1s equivalent to a default judgment, 
smce entry of summary Judgment m favor of the plaintiff would be pro forrna 8 
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Pt Ill JUDGMENT 

RULE 56 

SUMMARY JUDGMENT 

Rule 56 

(a) For Claimant A party seekmg to recover upon a 
claim, countercla1m, or cioss-cla1m or to obtam a decla1atoiy 
judgment may, at any time after the expirat10n of 20 days 
from the commencement of the act10n or after service of a 
mot10n for summary judgment by the adverse party, move 
with or without supportmg affidavits for a summary judg
ment m the party's favor upon all or any part thereof 

(b) For Defending Party A party agamst whom a 
claim, counterclaim, or cross claim is asserted or a declarato
ry Judgment is sought may, at any time, move with or 
without supportmg affidav1b for a summary Judgment m the 
party's favor as to all or any part thereof 

(c) Mot10n and Proceedings Thereon The mot10n 
shall be served at least 10 days before the time fixmg for the 
hearmg The adverse party prwr to the day of hearmg may 
serve opposmg affidavits The judgment sought shall be 
iendered forthwith if the pleadmgs, depos1t10ns, answeri::, to 
mterrogatones, and admiss10ns on file, together with the 
affidavits, if any, show that there is no genume issue as to 
any material fact and that the movmg party is entitled to a 
judgment as a matter of law A i::,umrnary judgment, mter
locut01y m character, may be rendered on the issue of 
habihty alone although there is a genume issue as to the 
amount of damages 

(d) Case Not Fully Adjudicated on Mot10n If on 
motion under this rule judgment is not rendered upon the 
whole case 01 for all the relief asked and a trial is necessary, 
the court at the hearmg of the mot10n, by exammmg the 
pleadmgs and the evidence before it and by mterrogatmg 
counsel, shall if practicable ascertain what material facts 
exist without substantial controversy and what material 
facts are actually and m good faith controverted It shall 
thereupon make an 01der specifymg the facts that appear 
without substantial controve1 i::,y, mcludmg the extent to 
which the amount of damages or other relief is not m 
controversy, and directmg such further proceedmgs m the 
act10n as are just Upon the trial of the action the facts so 

74 



Rule 56 FEDERAL RULES OF CIVIL PROCEDURE Pt Ill 

specified shall be deemed established, and the tnal ::,hall be 
conducted accordmgly 

(e) Form of Aff1dav1ts, Further Testimony, De
fense Required Supporting and opposing affidavits shall 
be made on personal knowledge, shall set forth such facts as 
would be a<lmibsible m evidence, and shall show affirmative
ly that the affiant is competent to testify to the matters 
stated therein Sworn or certified copies of all papers or 
pm ts thereof referred to m an affidavit shall be attached 
theieto or ':.erved therc\Hth The court may permit affida
vits to be supplemented or opposed by depos1t10ns, answe1s 
to mterrogatones, or further affidavits When a mot10n for 
summary judgment is made and ::iupported as p1 ovided m 
this rule, an adverse party may not rest upon the mere 
allegat10ns or demals of the adverse party's pleadmg, but the 
adver':.P pdrty's response, by affidavits or a::i otherwise pro
vided m this rule, must set forth specific facts showing that 
there is a genume ii::.sue for trial If the ddverse party does 
not so respond, summary judgment if appropriate, shall be 
entered agamst the adverse party 

(f) When Aff1dav1ts Are Unavailable Should it ap
pear f1 om the affida v1t::i of a party opposmg the mot10n that 
the party cannot for reasons stated present by affidavit facts 
essential to Justify the party's_ oppos1t1on, the court may 
refuse the application for Judgment or may order a contmu
ance to permit affidavits to be obtamed or depos1t10ns to be 
taken or discovery to be had or may make such other order 
as lSJUSt 

(g) Aff1dav1ts Made 1n Bad Faith Should it appear 
to the satisfact10n of the court at any time that any of the 
affidavits presented pursuant to this rule are presented m 
bad faith or solely for the purpose of delay, the court shall 
forthwith order the pa1 ty employmg them to pay to the 
other party the amount of the reasonable expenses which 
the filmg of the affidavits caused the other party to mcur, 
mcludmg reasonable attorney's fees, and any offendmg party 
or attorney may be adjudged guilty of contempt 
I Amended effe1..llve March 19 1948 Jul) l ici&J Augu .. t 1 1987 I 
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AUTHORS' COMMENTARY ON RULE 56 

PURPOSE ANO SCOPE 

Rule 56 sets the procedure by wh1<..h a party may request or oppose 
summary judgment, and the standards the federal courts consider when 
ruhng on motions for summary judgment 

COMPARISONS WITH OTHER RULES OF ADJUDICATION 

Dismissals and Judgments on the Pleadings When grant 
mg a dismissal under Rule 12(b)(6) or a Judgment on the 
pleadmgs under Rule 12(c), the district Judge generally exam
meb only the allegations contamed m the non movmg party's 
pleadmgs to determine wheth-er the averments of law and fact, 
if true, are legally sufficient In contrast, a motion for sum 
mary Judgment under Rule 56 permits the district Judge to 
consult not only the pleadmgs, but affidavits, deposition&, mter
rogatory answers, admissions, and other evidence to determme 
whether any factual dispute exists between the parties 

Note A motion to dismiss underRule 12(b){6) for failmg to 
state a claim upon which rehef can be granted, or a mot10n 
for Judgment on the pleadings under Rule 12(c), will be 
converted mto a Rule 56 motion for summary Ju<iIQnent if 
the court considers matterb outside the pleadmgs m ruhng 
on the mot10n 

Judgments as a Matter of Law When entermg a judgment 
as a matter of law under Rule 50 (the federal equivalent to a 
directed verdict), the district Judge listens to the plamtiff's case 
and, possibly, the defendant's case, and rules that the plamtiff 
has failed to meet the required burden of proof The district 
Judge is free to consider the credibihty of witnesses m makmg 
this decis10n In contrast, the judge may not evaluate witness 
credibility m ruling on a mot10n for summary judgment under 
Rule 56, nor may the judge predict whether the plaintiff will 
ultimately be able to bear the proof burdens Instead, the court 
simply tests whether disputed questions of fact remam for tnal 

RULE 56(a)-(b) PARTIES WHO MAY MAKE MOTION 

CORE CONCEPT 

Motions for summary Judgment may be filed m any federal 
court act10n-whether at law or eqmty-by any party, plamtlff 
or defendant, and against any party, mcludmg the United 
States, its agencies and officers 
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APPLICATIONS 

Motions by Claimants 

Ua1mants may move for -.ummary Judgment no earlier than 
20 day'> after commencing d law::.uit, or immedmtely after a 
summary JUdgmLnt mot10n is filed agam::.t them 

Motions by Oefendmg Parties 

Def tndmg part1e~ may move for :,ummary Judgment at any 
time 1 Note, howLver, that the case law 1::. unckar whether 
moving for summary judgment tolb the time for filmg an 
an::.v. er to the complaint 2 

Cross-Motions 

Roth pai tie::. may file for summary judgment m the same 
actwn with 'cross mot10ns' under Rule 56 

RULE 56(c) MOTION AND PROCEEDINGS 
FOR SUMMARY JUDGMENT 

Core Concept 

The d1::.t11ct wurt may enter summary Judgment when the 
motion paper::., ciffidav1ts, and other evidence '>ubm1tted to the 
1..ourt ::.how that no genuine issue exist::. as to any matu1al fact, 
and tlMt the rn.qymg party is t-nt1tled to 3udgmLnt as a matter of 
law 

APPLICATIONS 

Purpose of Summary Judgment 

The purpose of summary Judgment is to ISolate, and then 
te1 mmatt. da1ms and defenses that are factually unsupported 3 

The Sup1une Court has emphasized that summary 3udgment is 
to be viewed not as a disfavored techmcal- shortcut, but rather 
as an mttgial wmponent of the Federal Rules 4 Summary 
Judgment mot10ns must be resolved not only with an appropri
ate regard for the rights of those assertmg claims and defenses 
to have thur pos1t10ns 1 uled upon by a factfinder, but al::,o with 
dul 1 t.ga1 d for the nghts of persons oppo::.mg such claims and 
defense::. to demonst1 ate, under this Rule and before tnal, that 
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the claims and defenses have no factual basis 5 Thus, a party 
moving for summary judgment forces the opponent to come 
forward with at least one sworn averment of specific fact 
essential to that opponent's claims or defenses, before the time
consummg process of ht1gat10n will contmue 6 

Standards for Granting or Denying Summary Judgment 
Summary judgment is proper when, after an adequate 

period for di&covery,7 one party is unable to show a genume 
issue as to a material fact on which that party will bear the 
burden of proof at tnal, so long as judgment agamst that party 
is appropriate as a matter of law 8 

Genuine Issue A "genume issue" exists where the evi 
dence before the court is of such a nature that a reasonable 
jury could return a verdict m favor of the non-movmg 
party This standard p~rallels the test for Judgment as a 
matter of law under Rule 50(a) a mere 'scintilla" of 
evidence, or eVIdence that is only "colorable" or is not 
sufficiently probative, is not enough to defeat summary 
judgment Instead, there must be evidence upon which a 
jury could reasonably find m the non-movmg party's favor 9 

Controlling Legal Standard The court will test for a 
"genuine issue" through the pnsm of the applicable 
controlling legal standard-the quantum and quality of 
proof necessary to support hab1hty under the claims 
rrused Thus, if the plamtiff must prove its case by 
clear and conVIncing evidence, the court wiJ.l assess 
whether the evidence m the summary judgment record 
would allow a rat10nal factfinder to find for the plaintiff 
by that standard of clear and convmcmg evidence io 

Material Fact Whether a fact is "material" hmges on the 
substantive law at issue A fact is "material" if it might 
affect the outcome of the case Disputes over irrelevant or 
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unnLLessary facts an. m:,uffiuent to defeat a mot10n for 
:,ummary JUdgnwnt 11 

App/Oprwte A,., A Matta Of Lau, Judgment 1s appropriate 
'as d matter of law" when the law 5upports the movmg 

pnl ty ::. po::.1t1on ii 

Stipulated Facts and Cross Motions 

If th<.. part1<..s ::,t1pulate to the facts, obviously no genume 
d1::,pute as to matn1al facts then exists for a factfinder to 
1e'>olvL 13 NlHrtheless, thL summdry Judgment standard re 
mdllh the sdm<.. The court must draw mferenles from the 
-,t1pu!dtt.d fa<..ts and resolv<.. those mfuent.es m favor of the 
non mu\ mg p<irty 14 Similarly t.ross mot10ns for summary 
Judgmu1t are cxdmIO(.d undu tht '>dffi(. standard:, 15 Each 
cro::,-, motwn mu::.t bt. evaluated on 1t::, own ments, with the 
court v1ewmg dll facts and reasonable inferences m the hght 
most favorable to the nonmovmg party 16 Thus, the meie fact 
that u o::.s mot10ns have bcLn filed does not, by tt:,elf, neLessanly 
JU'>l1fy the entry of a summa1y Judgment 17 

Burden of Proof 

I bl party mo> mg for summaiy Judgment alway5 ha::. the 
hu1 (kn of puf:.ua::.1on on ::.uch a mot10n 1 he burden of gomg 
fo1 Wd1d howt.v(.r, shifts during the motion procL'>S 

The mmnng party must first make a pnma facw showmg 
that ::.ummary Judgment is appropnate under Rule 56 Thi::. 
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does not reqmre the movmg party to disprove the opponent's 
clrums or defem,es Instead, this prima fac1e burden is dis
charged simply by pomtmg out for the court an absence of 
evidence m support of the non moving party's claims or defens
es The burden of going forward then shifts to the non-moving 
party to show, by affidavit or otherwise, that a genume issue of 
material fact remains for the factfinder to resolve 18 The burden 
of showmg the existence or absence of a disputed issue of 
material fact will rarely shift to the trial judge The district 
court generally is not obligated to sift through the often volumi 
nous record, unguided, searching for a genume issue of fact 
sufficient to defeat summary Judgment 19 

Doubts and Inferences 

In rulmg on a motion for summary judgment, the wurt will 
never weigh the evidence or find the facts Instead, the court's 
role under Rule 56 is narrowly limited to assessmg the thresh
old issue of whether a genuine issue exists as to material facts 
requmng a trial 20 Thus, the evidence of the non-movmg party 
will be believed as true, all doubts will be resolved against the 
movmg party, all evidence will be construed m the hght most 
favorable to the non moving party, -a.u.d all reasonable inferences 
will be drawn in the non-movmg party's favor 21 

"Reasonable" inferences are inferences reasonably drawn 
from all the facts then before the court, after sifting through the 
universe of all possible mferences the facts could support 
"Reasonable" inferences are not necessarily more probable or 
likely than other inferences that might tilt m the movmg 
party's favor Instead, so long as more than one reasonable 
mference can be drawn, and that inference creates a genume 
issue of material fact, the trier of fact is entitled to decide which 
inference to beheve 22 

Cred1b1llty Questions 

The court will not weigh the cred1bihty of witnesses or 
other eVIdence m ruling on a motion for !:iummary judgment 
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Evaluating c.red1b1hty, weighing evidence, and drawmg fdc.tual 
mferem.eb are all funct10ns reberved for the jury 23 

State of Mind Questions 

Summclry Judgment 1s never foreclosed merely because a 
per::.on s btate of mmd (buch ab motive, knowledge, mtc.nt, good 
faith or ~Jd<l faith, mahu., fr,rnd, wnbpiracy, or consE:..ntJ 1s at 
1::.::.ue .1

4 But sm.h case::. will bf ld<im lend them::.elve::. to a sum 
mdry d1bpoc,1t1on becau::.e que:,t10nb of c1 ed1b1hty will 01 dmarily 
abound .is 

D1scret1on of District Court 

The wurt must deny summa1y judgment when a genuine 
issue of material fact remamb to hf' tned or where the movmg 
part)' 1s not entitled to a jU<lt:,'111ent as a mattu of law In all 
othE:..r ca::.es, the court E:..njoys the d1scret10n to deny :,ummary 
judgmwt whLre the court concludes that a fuller factual <level 
opment 1::. ntressary .is or where there is some partKular reason 
to behE:.. vt- that the w1::.er cou rc,e v.. ould be to p1 occ.ed to tnal 27 

Form of Motion 

Motwns for summary Judgment generally must bc. m writ
mg 211 In ..,ornc. JUd1ud.l d1:,tncts, the local rules may also require 
the movmg parties to wmp1k a h::.t of all material facts they 
bd1eve arL not m d1::.pute, and require non movmg parties to 
submit a wunterstatement hstmg material fdc.ts they believe to 
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be disputed Such reqmrements have been enforced strictly 
and practitioners should take care to notice these d1strict
spec1fic obhgat10ns when corn,ultmg the local rules 29 

Sua Sponte Motions 

The court may enter summary Judgment sua sponte 30 The 
case law, however, cautions great care m the grant of sua sponte 
summdry Judgments 31 In practice, sua sponte summary Judg
ments should be unnecessary because the trial court may always 
mv1te a party to file a summary Judgment mot10n 32 Where the 
court considers entering a sua sponte Judgment, 1t must first 
ensure that proper advance notice of this mtent10n has been 
made 33 The court must also confirm that the litigants have a 
full and fair duty to respond 34 Discovery must either be 
completed or clearly be of no further benefit 35 

1 
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Materials Accompanying the Motion 

A rn<JVmg pcu t} lnd'v choo'>L to ::,ubm1t tht. motion papus 
dlune <JI may ::,uppkmt.nt th<.. mut10n with dlfidav1ts pleddmgs 
depo-,1twn tran-,u 1pb, mtu 1 ogdtory am,we1::, a<lm1::,b10n:,, st1pu 
ht Hin-, trdnbc.11ptb f1 om anothu p1 oc.ee<lmg oral testimony, 
authl nt1<..ated exh1b1t!>, and anything of wh1lh the c.ourt may 
pi upu 1 v takt. JU<lludl notKe To be cons1den.d, the facts c.on 
tamed m th<..se mdtenab mu::,t be adm1!>s1ble or usable at tnal, 
although for pu1 posu, of c:,ummary JUdgmrnt, the fat.ts need not 
be pt ( -,u1t<..d to th<.. c.ourt m a fo1 m admib::,1bk at tnal 36 

Brief~ Lot.al ruk:, ma} pre!>u 1be the bi 1efing requirements 
for ::,ummary judgment mot10ns, and th(.!>e ruk::, should 
alway::, be wn:,ult( d before b11ding l he c.ourt may cons1d 
u wn<..t.::,b1<m::, m a party's b11d m gaugrng whdhe1 a 
gu1Ume 1s:,ue of mate11al fact ex1bb, othuw1se, however, 
tht pcu tieb' bnd:, are not ev1d(.n<..e 37 

Responding to the Motion 

Whrn the moving party supplements the motwn by affida
\ 1t 01 ot hu ma tu ial, th<.. non movmg party c..,mnot n..::,pond with 
mu<.. dlkgc1t1onb or denials 38 Instead, th(. non movmg party 
mu'>t ::,how by affidavit, depobit10n testimony, or othuwibe, that 
a g<..nurnc.. 1::,:,ue of matuial fact remamb f01 trial 39 

Warning to Unrepresented Parties 

Before bummary Judgment may be entered agamst unrepie 
;,<..nti .. d litigants, some courts require that the unrepresented 
pal t y fiI ::,t he expres&ly mfo1 med of the con&(.quence& that may 
follov. from fa1hng to com(. forward with c.ontradKtmg evidence 
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(e g , the party must be told he or she cannot rely merely on the 
allegations of the pleadmgs, and risks d1sm1ssal m domg so) 40 

Time for Response 

The non movmg party must be served with the mot10n 
papers at least 10 days before any hearing or disposition on the 
motion ·U The purpose of this 10-day notice rule is to allow 
non movmg parties a specific period of time m which to marshal 
their resources and offer mto the summary Judgment record 
add1t10nal materials and arguments 42 The 10-day period is an 
essential and mandatory component of the Rule, and not a mere 
techmcahty 43 However, 1f the non movmg party has had ample 
opportumty to oppose the mot10n, or if the 10-day period would 
not have developed additional materials that could have def eat 
ed summary Judgment, a failure to provide the 10-day notice 
may be deemed harmless er~or and excused « 

New Evidence m Reply 

If the movmg party mtroduces new eVIdcnce m a reply bnef 
or memoranda, the tnal court should not accept and consider 
the new evidence without first afTordmg the non-movmg party 
an opportumty to respond 45 

Hearings and Oral Argument 

Although the district court may, m its discretion, entertam 
a hearmg or oral argument on the Rule 56 mot10n, hearings and 
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1irdl ttrgument are not obligatory 46 

Multiple Summary Judgment Motions 

The. d1stnct court ma} permit a second motion for summary 
JudgnKnt, e:,pu.ially wht..rL thu e ha& bLLn an mterv(.nmg 
<..hang(. m the cont1ollmg law, wher(. new ev1dtnc..e has bewme 
available or the factual record has othuw1se expanded through 
d1::oc..uvery or where a d(.dl nLed anses to con ect a manifest 
lllJUbtKe 47 

Appealab11tty 
Ordmanly, an order denymg a party s motion for summary 

Jud1,rn1ent is mtLrlocuto1y and, therefo1 e, not immediately ap 
pt..alabk 411 Conver::oely, an order grantmg :,ummary Judgment is 
appeal.ihk only when it c.onc;titute::o the "final 01 du ' m the 
cabL 49 Pract1t10ne1s mu:,t bLwar(. hoW(.VLr ExLt..pt10ns to 
the::ol. g1...neral rulu, arl. numerous For e11.ampk, where the 
summa1 y Judgment mot10n implicate:::. quc.:,t10ns of a pai ty's 
immurnty, immediate appeals from the dLmal of summary JUdg 
mc.nt may be permitted 50 This quec;t10n mu::,t be researched 
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carefully withm the context of the specific issues presented m 
the summary Judgment motion 

RULE 56(d) PARTIAL SUMMARY ADJUDICATION 

CORE CONCEPT 

The court may enter a summary rulmg on the issue of 
habihty alone, even though a genume issue of material fact 
exists as to damages The court may also summarily resolve 
other md1VIdual issues as to which there remam no genume 
issue of material fact 

APPLICATIONS 

Effect of Partial Summary AdJud1cat1ons 

Where a summary Judgment is not possible (or not request
ed) and the dispute will have to go to tnal, the district court is 
nevertheless permitted to declare certam facts-those which it 
determmes appear without substantial controversy-as estab
lished for purposes of the case 51 Although not a "judgment", 
this partial summary adJud1cat10n is a rulmg on a "dispositive 
motion"52

, which allows the court to salvage some constructive 
result from its efforts m rulmg upon an otherwise demed 
summary Judgment mot10n 53 Partial summary adJud1cat10ns 
accelerate htigat10ns by narrowing the triable issues and ehmi 
natmg, pretrial, those matters mvolVIng no genume issues of 
material fact 64 

-

L1ab1hty Alone 
Under Rule 56(c), the court may summarily enter an mter 

locutory judgment on habihty questions, where the issue of 
damages must awrut trial 

Standards for Granting or Denying Partial Summary AdJud1cat1on 

In resolVIng a mot10n for partial summary adjudication, the 
court will apply the same standards and cntena used for evalu
atmg full mot10ns for summary Judgment 55 
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District Court's Discretion 

S1m1lc1.r to mot1om, for "full" -,ummary judgment, the dis
trict Ju<lgL ha.-, the d1&cret10n (subject to the fam1har summary 
judgment ::.tc1.ndard& gen<..rally J to defer a partial adJud1cat10n 
rulmg until the proper time arrives for makmg a complete 
adJudKat10n on all issues m the case 56 

Fmahty and Appeal 

Partial -,umma1y adjud1cat10ns are genei ally interlocutory, 
subjLLt to rev1s10n by the d1:,t11ct court, and thus not 1mmed1 
atdy apprnlable 57 The parties, however, are rnt1tled to rely on 
the condu-,1v(.ness of any partial &ummary ad.Jud1cat10n issued 
hy the <l1&t1 Kt court 1 hu&, if the c.ourt latu deudt.s to alter a 
partial a<lju<l1cat1on, it must inform the parties of this mtent 
and permit them an opp<H tunity to pH.sent evidence concern mg 
any rLv1:,1tLd l'>'>Ueb 58 

RULE 56(e) USE OF AFFIDAVITS IN SUMMARY 
JUDGMENT PRACTICE 

CORE CONCEPT 

When subm1ttLd to support or oppose a summaiy Judi:,rment 
mot10n an iffidav1t mu:,t bL ba:,ed on pu:,onal knowledge, mu&t 
:,et forth fdcb that would be adm1:,s1ble at t1mL of tnal, and 
must e-,tabl!:,h the affiant'b compt..tLnce to te:,t1fy 

APPLICATIONS 

When ~fhdavJts or Other Materials Are "-Required 

When a summary judgment mot10n 1s supported with affi
davit:, 01 otht.r material the non movmg pa1 ty cannot rely on 
me1 e alkgdtlons or demdls Rather, the non mo\ mg party 
mu:,t demon..,trate, by affidavit, dc..po&1t10n test11nony, or other 
w1be, that a genume 1s:,ue of material fact rc.mamc, for trial 59 

Affidavit Prerequ1s1tes 

fo be.. con-,1dei t.d on a motion fo1 :,ummary Ju<lgme,nt, an 
affidav 1t mu-,t con tam th1 Le p1 erequ1s1te~ 1t mubt be sworn 
upon pu ::.on..il knowledgt.. it mu::.t stdtc.. faLt& c1.<lm1bb1ble m 
ev1<lenc.e at t11ne of tnal, and it mubt be offued by a competent 
..iffiant In IUlmg upon a mot10n for bummary Judgment, the 
cow t ::.hould not c.on<>1<ler affidavits that fail to satisfy these 
pl e1 U!Ulbltv-, 

60 
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Sworn A summary Judgment affidavit must be "sworn' or 
verified 61 

Per~onal Knowledge A summary 3udgment affidavit must 
be made on personal knowledge 62 Affidavits based on 
"mformat10n and behef'-facts that the affiant believes are 
true, but which the affiant does not know are true-are not 
proper 63 Likewise, inferences and op1mons must be prem
ised on first hand observat10ns or personal experience 64 

Admissible Facts The facts set forth m a summary Judg 

ment affidavit must also be admissible m evidence at time 
of trial 66 Thus, hear:.ay statements,66 conclusory aver 
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ments,67 and self bHvrng declarat1onb 68 are generally rm 
proper m Rule 56leJ affida\lt& A party's promise that he or 
shL has cutam umdent1fit.d "add1t10nal evidence' , which 
will be produced at trial, 1s insufficient to avoid summary 
Judgment 69 

Competence fhe summary Judgment affidavit must demon
strate that tht. affiant lb competent to testify as to the facts 
contamed m the affidavit 7° Competence to testify may be 
mft.rru1 from tht. affidav1tl> th(,mselvt.& 11 Ordmanly, btate 
menb of counsel m a memorandum of law are not compe
tent to support or oppose a mot10n for summary Judg 
rnent 7

l 

Venf1cat1ons 

For purposes of Ruic.. 56(el, the federal courts will accept 
w nfa.d '>tatt.mLnti:, made under the penalt1eb of perjury m heu 
of <ln afi1dav1t 71 Thu-, venfic.d complamts (01dmanly not 
requ1nd under the Rulei:,) may bL t1eated as summary Judgment 
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"affidavits",74 so long as they otherwise satisfy the Rule 56(eJ 
prerequisites 76 

Stnkmg Affidavits 

A party may move to strike a Rule 56 affidavit However, 
only those improper portions of an affidavit are disallowed, all 
properly stated facts are allowed 76 Moreover, if a party fails to 
move to strike an improper affidavit or improper port10ns 
thereof, the ohJect10n is waived 77 

RULE 56(f) WHEN AFFIDAVITS ARE UNAVAILABLE 

CORE CONCEPT 

If, for some specific reason, the non-movmg party is cur 
rently unable to obtam a factual affidavit to defeat summary 
Judgment, the non-movmg party may file an affidavit to that 
effect with the court In turn, the court may grant at least a 
temporary reprieve from summary Judgment 

APPLICATIONS 

Rule 56(1) Discovery 

Parties often rely oa.__Rule 56(f) to delay their summary 
Judgment responseb until m1t1al or add1t1onal discovery is com 
pleted Although such requests are construed generously and 
granted hberally,78 the courts generally reqmre that (a) the 
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reque:>t be made timely, und that the affidavit show (bJ what 
pdrt1cular d1sc..overy is :,ought, (cJ how that d1!:.covery would 
prt.clude the entry of summary Judgment, and (dJ why the 
<l1">covt.ry hdd not b1.,1.,n obtained earlier 79 1 h(. court is unlikely 
to gr.mt !:.uch a reque!:.t wht.rP the mo\ mg party has delayed m 
beginning discovery 80 

Aff1dav1t Required 

Some courti:. will not ums1der a Rule 56(f) request unless it 
1~ ac.c.ompamed by a sworn affidavit 111 
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Burden on the Movant 

The party movmg for additional discovery bears the burden 
of demonstrating the reqms1te basis for rehef under Rule 56(f) 82 

Repneve From the Court 

On the basis of the non movmg party's Rule 56(f) affidavit, 
the district court may (1) deny the motion for summary 
Judgment, (2) grant a contmuance to allow affidavits to be 
prepared and submitted, (3) permit discovery, or (4) make any 
other order as is Just 

RULE 56(g) AFFIDAVITS MADE IN BAD FAITH 

CORE CONCEPT 

If the district court concludes that an affidavit submitted 
under Rule 56(cJ or Rule 56(f) was presented m bad faith or 
solely for purposes of delay, the court will order the offending 
party to pay reasonable expenses incurred by the party's adver 
sary (mcludmg attorney's fees) as a result of the improper 
affidaVIts The court may also hold the attorney and the 
off endmg party m contempt , 

Prerequ1s1tes of Bad Faith or Delay 

Rarely invoked or granted, this Rule directs the court to 
compensate an adversary who confronted affid~ts submitted 
either m bad faith or for purposes of delay 83 Merely because one 
party d1sbeheves the other party is not a basis for mvokmg this 
Rule 84 Instead, the court must find that the affidavit was, m 
fact, submitted m bad faith or with the purpose of delay 85 
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Rule 55 Default 
(a) Entry When a party dg,un::.t \\horn a Judg 

ment for .ilfinnatl\ e rehef l!::. ::.(1ught h~ failed to pledd 
or othen1se defend as prov1dc.<l by these rule::. <ind 
that fact lS made to appear b) .ilfid<i'v1t or otherwi:,e 
tli~ derk ::.hall enter the p.il"ty s de.fault 

(b) Judgment Judgment b,> dLf<iult ma_> be en 
te1 ed ~ follows 

(1) B) the Clerk Whrn the plaintiffs claim 
agam::.t a defendant is for a c;um cert<iln or for a 
::.um \\lm.h can by computation be made c.ertam the 
cle1 h d1~n r<:~]Ulst oft he pldlnt iff <ind unon a.ffitla\ 1t 
of the d.mount due shall enter Judgment for th.it 
amount and co::.ts agam::.t the defendant 1f the 
Jdrncl,mt h~ been defaulted for failure to <ippear 
.md 1::. not dn mfant or mc.umpLlLnt pebon 

(2) ll)' the Court In <ill othlr ca.::.e::. the p.u-ty 
entitled to a Judgment b) default ::.hall apply to the 
court the1 efor but no JUdgm<-nt b:> default shall be 
ente1Ld a.gai.m,t <in mfant or Jn(ompetent per::.on 
unk::.::. H .. pre!::.ented m the a.ctwn Ly .i gu1era.l gua.rd 
ia.n tom1mttee (On-,endtor or other '>tKh rep1c::,en 
WU\e v.ho h~ a.ppeMed therein 11 the party 
a.ga.m::,t v. horn Judgment by default is sought h~ 
appLd.red m the a.<.t1on the party (or If appeanng 
by rLpre!::.entat1ve, the pdrl) 's representative) shall 
be sen ed \\1th v.:ntten notJLe of the application for 
Judgment at least 3 days pnor w the heanng on 
!::.ULh apphcat10n If, m 01 der to enable tlie court to 
ente1 Judgment or to carr.r it mto effect, 1t is 
net essMy to take an account or w determine the 
a.mount of damage::. or to e!::.tabhsh the truth of any 
averment by eVJdence or to make an mve:::.t1ga.tion of 
,my other matter, the court ma.)' conduct such hear
ing:::. or order such refe1 rnce::. as 1t deems necessary 
a.nd proper and shall <1.l..c.ord a nght of tnd.l by Jury 
to the pa.rt.Ies v.hen and a;, required by a.n,Y statute 
of the Umted St<ites 

(c) Settmg A::.1de Default Fm good cause shown 
the court may set a.side an e11try of default and, If a 
Judgment by default has been entered, ma)' hkeWise 
set it aside in accordance Wlth Rule bO(b) 

(d) Plaintiffs, Countercla1mants, Crobs Claim 
.ml!. The pr0Vlb10ns of this rule apply \\ h<>ther the 
pd.rt) entitled to the Judgment bj default is a pla.mtiff, 
a third part) plamllff, or a pa.rt) "ho has pleaded a 
cross cla.1m or countercla1m In a.11 ca.:.es a Judgment 
by default 1s subJel..t to the l11mt<it10n:::. of Rule 54(c) 

(e) Judgment Agamst the l mted Stdtes No 
Jud1,rment by default sh.ill be entered a.ga.mst the 
Umted St.ates or an office1 01 <igency thereof unless 
the claimant esta.bh:::.hes a d.ann or nght to rehef by 
eHdence sa.t1:,fa<.rory to the wurt 
(k, .unended Mar 2 19~7 eff Aub 1 19b7) 

Complete Annotation Materials see Title 28 U SC.A 
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CASE DISPOSITION RULES AND TECHNIQUES 

By Judge Steven R. Plotkm 

I DOCKET MANAGEMENT 

A Allotment to Division of Court 

1 When Smt Filed 

2 When All Issues Jomed 

3 When Requested by Parties 

B After Assignment to Specific Judge - State Court-30 Day Order (Attachment #1) -

Federal Court-Prehmmary Conference Notice (Attachment #2) 

1 Schedule First Conference withm 30 days of Assignment 

2 Purpose of 30 day Conference 
'-. 

a Determme status and complexity of case 

b Determme anticipated length ot: tnal 

c Determine degree and length of evidence, discovery and law issues 

d In non-complex State case - issue a tnal order and set a tnal date 

(Attachment #3) 

(1) confirms tnal date 

(2) creates deadlmes for exchange of memorandums, witnesses, 

exh1b1ts, etc 

(3) creates deadlmes of discovery and amendments 

e In Federal case, clerk issues Pre-tnal notice form (Attachment #4) 

(1) Creates deadlmes for exchange of experts and reports 
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(3) Lmuts discovery 

( 4) Sets status conference date 

(5) Sets tnal date 

( 6) Reqmres parties to discuss settlement 

C State Pre-tnal Conference and Tnal Order (Attachment #5 & 6) 

1 Scheduled by the Court When 

a Requested by any counsel 

b Tnal date requested by counsel 

c Court rules reqmre before case assigned tnal date 

d Follow up date fixed by 1st conference or court management, or 

six month automatic review of case 

2 Pre-tnal conference ~nods scheduled by assigned Judge's clerk 

3 Reqmrements for pre-tnal conference and order 

D Federal Pre-tnal Notice (Attachment #7) 

1 Sample Federal Pre-tnal order (Attachment #8) 

II DOCKET AND CALENDAR CONTROL (Attachment #9) 

A Schedule monthly - Jury or non-Jury 

B Schedule at least 3 or more cases per day 

C Schedule "open dates" for contmuances, resettmg of open tnals and other JUd1c1al 

bus mess 

D Schedule specific times for conferences and pre-tnals 

E Schedule mot10ns, sentencmg and miscellaneous hearmg on separate dates 
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III OFFER OF JUDGMENT 

A Loms1ana Code of C1vll Procedure article 970 (Attachment #10) 

IV LOSER PAY RULE 

A English and Contmental Procedure Rule (Attachment #11) 

V ABANDONMENT OR INACTIVITY RULE 

A Federal Tnal Court Show Cause and D1sm1ssal Rule (Attachment #12 & 13) 

B State Court of Appeal Abandonment Rule (Attachment #14) 
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CIVIL DISTRICT COURT 
IN AND rOR THE p ARlSH or ORLEANS 

ST ATE OF LOUISIANA 

DIVISION CIVIL SUIT NUMBER'--_ ---

VERSUS 

30 DAY CONfERENCE ORDER 

The above captioned case was assigned to D1v1s1on "G for tnal 

A settmg conference will be held on --------' 19 __ 
at ___ _ m 

The purpose of this conference 1s to determme the length of the tnal 
and to select a tnal date Where desirable, a pre tnal date will also be 
selected m close prox1m1ty to the tnal date 

Please be prepared to discuss the nature of the case, approximate 
number of witnesses and types of documentary evidence relied on so the 
length of the tnal can be determmed 

New Orleans, Louisiana, this_-___ day of ____ _ 

Sent To 
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STEVEN R PLOTKIN 
JUDGE 
DIVISION 'G' 
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(ATTACHMENT 112) UN:tTED STATES DISTRICT COUR 
FILED 

I September 14, 1998 

EASTERN DISTRICT OF LOU!fiIA 
Loretta G Whyte 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

Clerk 

CARLINE MANAGEMENT COMPANY, INC. CIVIL ACTJ'ON 

VERSUS NO 98-2354 

JOSEPH FLOYD WILLIAMS SECTION. L 

PRELIMINARY CONFERENCE NOTICE 

A PRELIMINARY CONFERENCE will be held BY TELEPHONE on 

WEDNESDAY, OCTOBER 7, 1998, at 10 30 am for the purpose of 

scheduling a pre-trial conference and trial on the merits and for 
' 

a discussion of the status and discovery cut-off dates. 

TRIAL COUNSEL are to participate in this conference. If, 

however, you are unable for good cause to do so, another attorney 

in your firm may participate,~£ acquainted with all details of the 

case and authorized to enter into any necessary agreements. If, 

for good cause, neither is possible, YQ..U must file a Motion and 

Order to Continue at least one k to 

Lamb art 
Courtroom Deputy 
504-589-7686 

NOTICE: 
COUNSEL ADDmG NEW PARTIES SUBSEQUENT TO THE MAILING OF THIS NOTICE 
SHALL NOTIFY SUCH NEW PARTIES TO APPEAR AS REQUIRED BY THIS NOTICE. 

, 
COUNSEL ARE HEREBY NOTIFIED THAT, UPON WRITrEN REQUEST JOINED,BY 
ALL PARTIES FOLLOWING A RULE 26(f) CONFEREN'CE, A JUDICIAL OFFICER 
WILL CONDUCT A CONFERENCE IN LIEU OF THE ABOVE REFERENCED 
PRELIMINARY CONFERENCE TO ESTABLISH A SPECIAL CASE MANAGEMENT AND 
SCHEDULING ORDER, UPON A SHOWING THAT THE COMPLEXITY OR SIMPLIC:ITY 
OF THE CASE r ITS ANTICIPATED DISCOVERY NEEDS r OR OTHER FACTORS MAKE 
SUCH A CONFERENCE DESIRABLE. 
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CIVIL DISTRICT COURf 
IN AND FOR THE P ARlSH OF ORLEANS 

ST ATE OF LOUISIANA 

CIVIL SUIT NUMBER __ _ DIVISION ---

VERSUS 

TRIAL ORDER 

At a settmg converence held this day, the above matter was set for 
tnal for , 19 _ at 9 30 a m A pre-tnal conference was 
deemed unnecessary 

At least thirty (30) days pnor to the tnal date, plamt1ff(s) 1s to furnish 
defendant(s) a pre-tn.il memorandum setting forth 

(a) the names of all witnesses who may be called to testify and a bnef 
summary of their testimony, 

(b) an itemized hst of all damages claimed, 
(c) a hst of all exh1b1ts and documents to be mtroduced, with copies 

of those not previously exchanged, and 
(d) a summary of the law and evidence relied on 

W1thm twenty-five (25) days of the trial date, defendant(s) 1s to 
furnish plamt1ff(s) with a similar memorandum 

No discovery or amendment- to pleadmgs, except for extraordmary 
c1rcumstances, will be perrmtted w1thm I 0 davs of the tnal date 

IT IS THE RESPONSIBILITY OF ALL PARTIES"'fO SEE THAT THE ABOVE 
MEMORANDUMS ARE EXCHANGED CONTINUANCES WILL NOT BE 
GRANTED BECAUSE OF THE FAILURC TO DO SO WITENESSES AND 
EXIIIBITS MAY BE EXCLUDED FOR FAIL URE TO TIMELY FURNISH 
MEMORANDUMS 

New Orleans, Loms1ana, this __ day of _____ , 19 _, 

Sent to 
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STEVEN R PLOTKIN 
JUDGE 
DIVISION' G 
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ATTACHMENT 114 

MINUTE ENTRY 
FALLON, J. 
September 10, 1998 

OlU'!'ED STATES Dl:S'!'RJ:CT 1 

F:ILED 

September 14, 1998 

EASTERN DJ:S'!'R:ICT OF LOUI 
Loretta G. Whyte 

Clerk 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

JAMES MICHAEL JENNINGS CIVIL ACTION 

VERSUS NO. 98-1580 

BAXTER HEALTHCARE CORPORATION SECTION. L 

A PrelJ.mJ.nary Conference was held this date. Participating 

were: 
for plaintif £ 

for defendant 

Pleadings have been completed. Jurisdiction and venue are 

established. 

All pretrial motions, including motions in l.l.11line, regarding 

the admissibility of expert t'estimony, shall be filed and served in 

sufficient time to permit hearing thereon no later than 30 days 

prior to the trial date. Any motions filed in violation of this 

Order shall be deemed waived unless good cause is shown. All other 

motions in limine shall be allowed to be fil~d up to the time of 

trial or as otherwise ordered by the Court. 

Counsel shall complete all disclosure of information as 

follows: 
,, 

Depositions for trial use shall be taken and all discovery 

shall be completed not later than 30 days prior to Final Pretrial 

Conference Date. 

A:mend.ments to pleadings, third-party actions, cross-claims, 

and counterclaims, shall be filed no later than 30 days from 

BEST AVAILABLE COPY DATR OF ~V 
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date of the Preliminary Conference. 

Counsel adding new parties subsequent to mailing of this 

Notice shall serve on each new party a copy of this Minute Entry. 

Pleadings responsive thereto, when required, shall be filed within 

· the applicable delays therefor. 

Written reports of experts, including treating physicians, who 

may be witnesses for Plaintiffs fully setting forth all matters 

about which they will testify and the basis therefor shall be 

obtained and delivered 'to counsel for Defendant as soon as 

possible, but in no event later than 90 days prior to Final 

Pretrial Conference Date. 

Written reports of experts, including treating physicians, who ......._ 

may be witnesses for Defendants fully setting forth all matters 

about which they will testify and the basis therefor shall be -
obtained and delivered to counsel for Plaintiff as soon as 

possible, but in no event later than 60 days prior to Final 

Pretrial Conference Date. 

Counsel for the parties shall file in the record and serve 

upon their opponents a list of all witnesses who may or will be 

called to testify at trial and all exhibits which may or will be 
, 

used at trial not later than 60 days pr.::r.or to Final Pretrial 

Conference Date. 

The Court w.::r.ll not perm.it any witness, expert or fact, to 

testify or any exhibits to be used unless there has been compliance 

with this Order as it pertains to the witness and/or exhibits, 
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without an order to do so issued on motion for good cause shown. 

Sett1ement possibi1ities were discussed. A further settlement 

conference will be scheduled at any time at the request of any 

party to this action. 

This case does not involve extensive documentary evidence, 

depositions or other discovery. [No] [S] pecial discovery 

limitations beyond those established in the Federal Rules, Local 

Rules of this Court, or the Plan are established [as follows:] 

A Status Conference will be held on TUESDAY, FEBRUARY 2, 1999, 

at 8: 30 AM, in Room C4SEi-. Not later than two days preceding the 

status conference, all parties shall fax (504-589-6966) or 

otherwise deliver to the Court and to all other counsel a short 

letter explaining the status of the case and any issues the Court 
'""-.. 

needs to address at the conference. Out-of-town counsel may attend 

the status conference by telephone. -
A Final Pretrial Conference will be held on TUESDAY, MARCH 2, 

1999 at 1:00 PM. Counsel wi11 be prepared in accordance with the 

final Pretrial Notice attached. 

Trial will commence on MONDAY, MARCH 15, 1999 at 9: 00 AM 

before the District Judge without a JU:ry. Attorneys are instructed 

to report for trial not later than 30 minutes prior to this time. 
, 

The starting time on the first day of a Jury trial may be delayed 

or moved up because of Jury pool.ing. Trial. is estimated to last l.-

2 day(s). 

Deadlines, cut-off dates, or other l..J..lI11.ts fixed herein may 

only be extended by the Court upon timely motion filed in 
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compliance WJ. th the Plan and Local Rules and upon a showing of good 
/ 

cause. Continuances will not normally be granted. If, however, a 

continuance is granted, deadlines and cut off dates will be 

automatically extended, unless otherwise ordered by the court. 
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ELDON E. FALLON 
UNITED STATES DISTRICT JUDGE 

Lambert 
Courtroom Deputy - Section L 
504-589-7686 
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ATTACHMENT 117 

THIS PRE-TRIAL NOTICE CONTAINS NEW MATERIAL. 
REVISED DECEMBER, 1993 

UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOUISIANA 

PRE-TRIAL NOTICE 

IT IS ORDERED that a pre-trial conference will be held in 
chambers before Judge Eldon E Fallon, Section L, in the cases 
shown on the attached list on the dates and the times there 
indicated 

The purpose of the pre-trial conference is to secure a 
Just and speedy determination of the issues If the type of pre
trial order set forth below does not appear calculated to achieve 
these ends in this case, please arrange a conference with the Judge 

::-...... 
and opposing counsel immediately so that alternative possibilities 
may be discussed 

The procedure necessary for the preparation of the formal 
pre-trial order that will be reviewed and entered at this confer
ence is as follows 

I 

The pre-trial order, in duplicate, must be delivered to 
the Court's chambers by 4 30 pm on a day that allows two full 
work days prior to the conference, excluding Saturdays, Sundays and 
holidays (i e , if the conference is set for 10 00 a m Friday, it 
must be delivered by 4 30 p m Tuesday If the conference is set 
on Monday, the pre-trial order will be delivered to the Judge on 
Wednesday by 4 30 p m ) 

II 

Counsel for all parties shall confer in person (face to 
face) or by telephone at their earliest convenience for the purpose 
of arriving at all possible stipulations and for the exchange of 
copies of documents that will be offered in evidence at the trial 
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It shall be the duty of counsel for plaintiff to initiate this 
conference, and the duty of other counsel to respond If, after 
reasonable effort, any party cannot obtain the cooperation of other 
counsel, it shall be his duty to communicate immediately with the 
Court The conference of counsel shall be held at least ten days 
prior to the date of the scheduled pre-trial conference in order 
that counsel for all parties can furnish each other with a 
statement of the real issues each party will offer evidence to 
support, eliminating any issues that might appear in the pleadings 
about which there is no real controversy, and including in such 
statement issues of law as well as ultimate issues of fact from the 
standpoint of each party Counsel for plaintiff then will prepare 
a pre-trial order and submit it to opposing counsel, after which 
all counsel Jointly will submit the original and one copy of the 
final draft of the proposed pre-trial order to the Judge 

A 
conferred 

III 

At their meeting, counsel must consider the following 

Jurisdiction 
by consent 

Since Jurisdiction may not ever be 
and since prescription or statutes of 

' limitations may bar a new action if the case or any ancillary 
demand is dismissed for lack of Jurisdiction, counsel should make 
reasonable effort to ascertain that the Court has Jurisdiction 

B Parties. Correctness of identity of legal entities, 
necessity for appointment of tutor, guardian, administrator, 
executor, etc , and validity of appointment if already made, 
correctness of designation of party as partnersh1p, corporation or 
individual d/b/a trade name 

c 
parties 

Joinder. Questions of ml.SJ oinder or non] cinder of 

IV 

At the pre-trial conference counsel must be fully 
authorized and prepared to discuss settlement possibilities with 
the Court Counsel are urged to discuss the possibility of 
settlement with each other thoroughly before undertaking the 
extensive labor of preparing the proposed pre-trial order Save 
your time, the Court's time, and the client's time and money 
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v 

The pre-trial conference must be attended by the 
attorneys who will try the case, unless prior to the conference the 
Court grants permission for other counsel to attend These 
attorneys will familiarize themselves with the pre-trial rules, and 
will come to the conference with full authority to accomplish the 
purposes of Rule 16 of the Federal Rules of Civil Procedure 

VI 

Pre-trial conferences will not be continued except for 
good cause shown in a written motion presented sufficiently in 
advance of the conference for opposing counsel to be notified 

VII 

Failure on the part of counsel to appear at the confer
ence may result in sanctions, including but not limited to sua 
sponte dismissal of the suit, assessment of costs and attorney 
fees, default or other appropriate sanctions 

\tIII 

All pending motions and all special issues or defenses 
raised in the pleadings must be called to the court's attention in 
the pre-trial order 

IX 

The pre-trial order shall bear the signatures of all 
counsel at the time it is submitted to the Court, the pre-trial 
order shall contain an appropriate signature space for the Judge 
Following the pre-trial conference, the signed copy of the order 
shall be filed into the record, and the additional copy shall be 
retained in the Judge's work file The order will set forth 

1 The date of the pre-trial conference 

2 The appearance of counsel identifying the party(s) 
represented 

3 A description of the parties, and in cases of insurance 
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4 

carriers, their insured must be identified The legal 
relationships of all parties with reference to the 
claims, counterclaims, third-party claims and cross 
claims, etc 

a With respect to Jurisdiction, a brief summary of 
the factual basis supporting each claim asserted, 
whether original claim, counterclaim or third-party 
claim, etc , and, the legal and JUr1sd1ct1onal 
basis for each such claim, or if contested, the 
Jurisdictional questions, 

b In diversity damage suits, there is authority for 
dismissing the action, either before or after 
trial, where it appears that the damages reasonably 
could not come within the Jurisdictional limita
tion Therefore, the proposed pre-trial order in 
such cases shall contain either a stipulation that 
$75,000 (or for a case commenced before January 17, 
1997, $50, 000) is involved or a resume of the 
evidence supporting the claim that such sum reason
ably could be awarded 

'-

5 A list and description of any motions pending or contem
plated and any special issues appropriate for determina
tion in advance of trial on the merits If the Court at 
any prior hearing has indicated that it would decide 
certain matters at the time of pre-trial, a brief summary 
of those matters and the position of each party with 
respect thereto should be included -in the pre-trial 
order 

6 A brief summary of the material facts claimed by 
a Plaintiff 
b Defendant 
c Other parties 

7 A single listing of all uncontested material facts 

8 A single listing of the contested issues of fact (This 
does not mean that counsel must concur in a statement of 
the issues, it simply means that they must list in a 
single list all issues of fact } Where applicable, 
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particularities concerning the following fact issues 
shall be set forth 

a Whenever there is in issue the seaworthiness of a 
vessel or an alleged unsafe condition of property, 
the material facts and circumstances relied upon to 
establish the claimed unseaworthy or unsafe condi
tion shall be specified with particularity, 

b Whenever there is in issue negligence of the defen
dant or contributory or comparative negligence of 
the plaintiff, the material facts and a circum
stances relied upon to establish the claimed negli
gence shall be specified with particularity, 

c Whenever personal inJuries are at issue, the nature 
and extent- of the inJuries and of any alleged 
disability shall be specified with particularity, 

d Whenever the alleged breach of a contractual obli
gation is in issue, the act or omissions relied 
upon as constituting the claimed breach shall be 
specified with particularity, 

e Whenever the meaning of a contract or other writing 
is in issue, all facts and-circumstances surround
ing execution and subsequent to execution, both 
those admitted and those in issue, which each party 
contends serve to aid interpretation, shall be 
specified with particularity, 

f Whenever duress or fraud or mistake is in issue, 
and set forth in the pleadings, the facts and 
circumstances relied upon as constituting the 
claimed duress or fraud or mistake (see Fed R 

Civ P 9(b)) shall also be set forth in the pre
trial order, 

g If special damages are sought, they shall be item-
ized with particularity (See Fed R Civ P 
9 (g)) I 

-5-
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9 

h If a conspiracy is charged, the details of facts 
constituting the conspiracy shall be particular
ized 

A single listing of the contested issues of law 
explanation in 8 above ) 

(See 

10 For each party, a list and description of exhibits 
intended to be introduced at the trial Prior to the 
confection of the pre-trial order, the parties shall 
meet, exchange copies of all exhibits, and agree as to 
their authenticity and relevancy As to any exhibits to 
which the parties cannot agree, memoranda shall be 
submitted on or before five working days prior to trial 

a Each list of exhibits first should describe those 
that are to be admitted without obJection, and then 
those to which there will be obJection, noting by 
whom the obJection is made (if there are multiple 
adverse parties), and the nature of the obJection 
Markers identifying each exhibit should be attached 
to the exhibits at the time they are shown to 
opposing counsei during preparation of the pre
trial order, 

b If a party considers he -has good cause not to 
disclose exhibits to be used solely for the purpose 
of impeachment, he may ex parte request a confer
ence with the Court and make his position known to 
the Court in camera 

______ _c__ _ Where_ _appropriate_ to __ preserve trade secrets or 
privileges, the listing of exhibits may be made 
subJect to a protective order or in such other 
fashion as the Court may direct If there are such 
exhibits, the pre-trial order will state The 
parties will discuss exhibits alleged to be 
privileged (or to contain trade secrets, etc ) at 
the pre-trial conference 

d In addition to the formal list of exhibits, counsel 
shall prepare copies for opposing counsel and a 
bench book of tabbed exhibits delivered to the 
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11 

Court five woiking days before the start of the 
trial If the trial is a Jury trial and counsel 
desires to display exhibits to the members of the 
Jury, then sufficient copies of such exhibits must 
be available so as to provide each Juror with a 
copy or alternatively, enlarged photographic 
copies or proJ ected copies should be used The 
Clerk of Court has available an opaque proJector, 
and arrangements for its use should be made direct
ly with the Clerk 

e Unless otherwise ordered by the Court, only exhib
its included on the exhibit list and/or for which 
memoianda have been submitted shall be included for 
use at trial 

f Each counsel shall submit to the Court on the day 
of trial a list of exhibits properly marked for 
identification which he or she desires to use at 
trial 

a A list of all deposition testimony to be offered 
into evidence 'The parties shall, prior to trial, 
meet and agree as to the elimination of all irrele
vant and repetitive matter and all colloquy between 
counsel In addition, the-parties shall, in good 
faith, attempt to resolve all obJections to testi
mony so that the Court will be required to rule 
only on those obJections to which they cannot reach 
an agreement as to their merit As to all obJec
tions to the testimony which cannot be amicably 
resolved, the parties shall deliver to the Court, 
not less than three days prior to trial, a state
ment identifying the portions obJected to, and the 
ground therefor Proponents and opponents shall 
furnish the Court appropriate statements of author
ities in support of their positions as to the 
proposed testimony 

b In non-Jury trials, the parties shall, at least 
five days prior to trial, submit to the Court 

A summary of what each party intends to prove 
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13 

a 

and convey to the Court by the deposition 
testimony, including, where appropriate, 
particular page and line reference to said 
depositions The parties shall indicate to 
the Court by page and line numbers, those 
parts of the deposition which each party 
intends to use, and upon which each party 
shall rely, in proving their respective cases 

A list and brief description of any charts, graphs, 

models, schematic diagrams, and similar obJects 
which, al though not to be offered in evidence, 
respective counsel intend to use in opening state
ments or closing arguments, 

b Either a stipulation that the parties have no 
obJection to the use of the listed obJects for such 
purpose, or a statement of the obJections to their 
use, and a statement that if other such obJects are 
to be used by any party, they will be submitted to 
opposing counsel at least three days prior to trial 
and, if there is then opposition to their use, the 

a 

" dispute will be submitted to the Court at least one 
day prior to trial 

A list of witnesses for alr parties, including the 
names, addresses and statement of the general 
subJect matter of their testimony (it is not suffi
cient to designate the witness simply 11 fact, 11 

"medical" or "expert"), and an 1ndication in good 
faith of those who will be called in the absence of 
reasonable notice to opposing counsel to the con
trary, 

b A statement that the witness list was filed in 
accordance with prior court orders No other 
witness shall be allowed unless agreeable to all 
parties and their addition does not affect the 

_ _ _______ _trial _ _date~ _ _This restrict 1 on will not apply to 
rebuttal witnesses or documents whose necessity 
cannot be reasonably anticipated Furthermore, in 
the case of expert witnesses, counsel shall certify 
that they have exchanged expert reports in accor-
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dance W.J..th prior court oiders Expert witnesses 
whose i eports hdve not been furnished opposing 
counsel shall not be perm.J..tted to testify nor shall 
experts be permitted to testify to opinions not 
included in the reports timely furnished, 

c Except for good cause shown, the Court will not 
permit any witness to testify unless with respect 
to such witness there has been complete compliance 
with all provisions of the pre-trial order and 
prior court orders, 

d Counsel shall not be allowed to ask questions on 
cross-examination of an economic expert which would 
require the witness to make mathematical calcula
tions in order to frame a response unless the 
factual elements of such questions shall have been 
submitted to that expert witness not less than 
three full working days before trial 

14 A statement indicating whether the case is a Jury or non
J Ury case 

a If the case is a Jury case, then indicate whether 
the Jury trial is applicable to all aspects of the 
case or only to certain issues, which issues shall 
be specified In Jury cases, add the following 
provisions 

"Proposed Jury instructions, special Jury 
interrogatories, trial memoranda and any 
special questions that the Court is asked to 
put to prospective Jurors on voir dire shall 
be delivered to the Court and opposing counsel 
not later than five working days prior to the 
trial date, unless specific leave to the 
contrary is granted by the Court 11 

b In a non-Jury case, suggested findings of fact and 
conclusions of law and a separate trial memorandum 
are required, unless the Court enters an order that 
such is not required Same are to be submitted not 
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less than five full working days piior to trial 

c In a Jury case, a trial memorandum shall be re
quired only when and to the extent ordered by the 
Court However, any party may in any event submit 
such memoranda not less than five working days 
prior to trial and should accomplish this with 
respect to any anticipated evidentiary problems 
which require briefing and Jury instructions re
quiring explanation beyond mere citation to author
ity 

15 In cases where damages are sought, include a statement 
for completion by the Court, that "The issue of liability 
(will or will not) be tried separately from that of 
quantum 11 It is the policy of this Court in appropriate 
cases to try issues of liability and quantum separately 
Accordingly, counsel should be prepared to discuss at the 
pre-trial conference the feasibility of separating such 
issues Counsel likewise should consider the feasibility 
and desirability of separate trials as to other issues 

16 
"~ A statement describing any other matters that might 

expedite a disposition of the case 

17 A statement that trial shall commence on 
19~~ at a m /p m A realistic estimate of the 
number of trial days required Where counsel cannot 
agree upon the number of trial days required, the 
estimate of each side should be given - In addition, the 
proposed order must contain a sentence including the 
trial date and time previously assigned 

18 The statement that "This pre-trial order has been 
formulated after conference at which counsel for the 
respective parties have appeared in person Reasonable 
opportunity has been afforded counsel for corrections, or 
additions, prior to signing Hereafter, this order will 
control the course of the trial and may not be amended 
except by consent of the parties and the Court, or by 
order of the Court to prevent manifest inJustice 11 

19 The statement that "Possibility of settlement of this 
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case was considered " 

20 The proposed pre-trial order must contain appropriate 
signature spaces for counsel for all parties and the 
Judge 

IT IS FURTHER ORDERED that the foregoing pre-trial notice 
be mailed to counsel of record for all parties to these cases, 
and counsel will comply with the directions set forth herein 

New Orleans, Louisiana 

UNITED STATES DISTRICT JUDGE 

EACH NUMBERED PARAGRAPH IS TO BE PRECEDED 
BY A HEADING DESCRIPTIVE OF ITS CONTENT 

117 



-CHAt\'ED 
Ll s ms1mc1 1 

fL001~J..~ -

I 
l 

UNITED STA'I ES D:ISTR:ICT COURT 
EASTERN DIS' ".RICT OF LOUISIANA 

MOSIL EXPLORATION & PRODUCING 
u.s. me. * CIVIL ACTION 

VERSUS NO.: 
C/W 

A- Z/GRANT INTERNATIONAL COMPA 'lY 

* SECTION "L" MAG. (4) 

1. pate of caaferen;• 
The final pretrial conference was held before The 

Honorable Eldon E. Fallon, J~dge, on Tuesday, April 16, 1996 at 

l:OO p.m. 

2. A'QPearaa;e of Coppsel 

a. 

b. 

Attorneys for Mobil l ~!oration & 
Producing U.S. Inc. and Mobil 0.J.l 
Exploration & Producing Southeast Inc. 

Telephone· CS04) 8~0·~838 
Attorneys for Rowandr1ll, Inc. and 

Rowan Companies, Inc. 
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3. ~esc;ril>t&PP oi Pa;±ip 

Plaintit!, Mobil Oil Explorat1on & Producing Southeast 

lnc. {"MOEPSI"), was the ope~·ator and co-owner of the offshore 

lease covering the Ship Skoal 68 area.. Plaintiff, Mobil 

Exploration & Producing u.s Inc. ("MBPUS"), acted ;u; MOEPS!'s 

~gent, pursuant to contract, in connection with exploration and 

production activities on the Slip Shoal 68 lease. 

Rowand.rill, Inc. an~ Rowan Companies, Inc. (sometimes 

eolleetively referred to as wRowan" > have been tnade defendanta 

herein.. Rowandrill, Inc. wae the owner of the ROWAN PARIS at all 

pert.~nant t:i.mes here1n. Fur .her, Rowandrill, Inc. entered into 

the March 1, 1990 contract with Mobil Exploration & Producing U.S. 

Inc. { "MBPUS" > • Rowan bas fj led a counterclaim against Mobil in 

the amount of $496,ooo.oo plus interest, costs and attorneys' fees 

for its failure to pay the sejtember 6, 1990 invcice sul)mitted. to 

Mobil. Additionally, Rowar claims that Mobil is liable for 

Rowan's fees and expenses ineirred in this matter purAuant to the 

March i, 1990 contract. 

•• vur1sdictiop 

Jurisdiction is prenised on the outer Continental Shelf 

Lands Act, 43 u.s.c. §§ 1331-1356, and 28 U.S.C. 5 1331. In a 

pre•tr~a1 rul~ng, Judge Sear ru1ed that maritUl\e iaw, rather than 
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state law, is appl•cable to tbe case. Rowan does not contest that 

this court has subject mattex ~urisdict1on. 

s. Pepding ar Cm;ttRPlated IC>t:;ioa• 

a. Mobil's Motion in ... imine regarding def erred production 

damages. 

l:>. Mobil's Motl.on 1n L1nu.ne regarding A·Z/Grant expert 

witness John Forrest. 

c:. Mobil' e Motion in u:unine regarcl.2.ng Rowan witness John 

Buvens 

d.. Mobil's Motion to 11Uash Rowan's Trial Subpoena to Ray 

Easley. 

e. Mobil's Motion in Limine regarding evidence of other 

incidents l.nvolving the A~Z 'Grant packstoek and post-ace1dent 

modifications to the paekstoc~ tool. 

f. Rowan' s Motion in I imine regarding def erred p~oduct:.ion 

damages .. 
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g. Rowan's Motion in Limine to preclude evidence of Rowan's 

drilling contracts with other companiee. 

h. Rowan's Motion in J,inu.ne regarding Mobil expert witness 

Peter Hill. 

i. Rowan- may fl.1:e a Mot.l.Oil to - Compel MObl.l to produce-

documents and/or supplemental prior responses. 

6. S'!ft"MEY of 111t1;i•l P&gt1 Claimed by th• Partiu 

a. Mobil Exploration & Producing U.S. Inc. and 
Hobil Oil Etsploratiqn & Producing Soytheast Inc. 

At all pertl.nent times, Mobil Oil Exploratl.on & 

Producing South~a.at Inc C "M< lEPSI 11 ) and Amoco Production Company 

("Amoco") were the owners of , L federa.1 offshore lease covering the 

Ship Shoal 68 area located Oll the Outer Continental Shelf off the 

coast of Louisiana. Under the terma of the Joint Operating 

Agreement between MOBPSI and Amoco, MOEPSI was designated as the 

lease operator and authorized to enforce claims for and on behalf 

of the joint account. In fu~therance ot its obligation as lease 

operator, MOEPSI entered ii ~to a services agreement with its 

affiliate, Mobil ExploratioJJ & Producing 'O'.S. Inc. ("MSPUS"}, 

unde• which MEPUS agreed to operate and manage exploration and 

production activities on behalf of MOEPSI (MOEPSI'. and MBPtJS are 

sometimes collectively referred to as "Mobil"). 
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:en March 1990, MEptS and Rowandrill, Inc .. an affiliate 

of Rowan Companies, lnc. (cc 1llectively "Rowan") , entered into a 

drilling contract pursuant t :> which Rowan agreed to furnish the 

jack-up drilling rig ROWAN lARIS to drill the Ship Shoal 68 #4 

well.. Drilling commenced on June 24, 1990. On August 3, 1990, 

J the Coast Guard conducted 1ts annual 1nepeetion of the cir.lolling 

vessel . When a Coast Guard inspector requested a test of the 

remote emergency shutdown dev ce for the rig's ventilation system, 

a Rowan electrician activate<! a device that was labeled as the 

shutdown for the ventilat1 Jn system.. When the electr1c:ian 

activated the switch, all power on the rig was lost, includl.Ilg 

powar nec:essa:y to turn the ci:;ill b-1t an(} circu.late drilling 

fluids in the well. This l :>ss of power resulted in the drill 

string becoming stuck in the 1' ole. Subsequent efforts to free the 

pipe and fish the drill strins were unsuccessful. 

When Rowan invest:.gited the event, it discovered that 

the ventilation and power plaDt shutdown devices were not properly 

labeled. The device labeled as the ventilation shutdown was in 

reality the power plant shutdciwn, while the device labeled as the 

plant shuedow:n was actually th! device for the ventilation system. 

After questioning its rig employees, Rowan was ab1e to d~termine 

only that the mislabeling occu:-red at some point subsequent to the 

coast Guara's prior amiual ins,Jection. 
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Rowan's nu.slabelinc' of the emergency shutdown Clevices 
was a violation of applicabl~ Coast Guard and American Bureau of 

Shipping regulat:i.ons. The only labels for the shutdowns were 

located on removable covert:. Rowan was grossly negligent in 

fai1ing to ~nstall permanent labels on the wall or bulkhead, in 

failing to perform any test or inspection of the shutdown system 
to ensure that this impo:z tant safety device functioned as 
intentled, and in fcs.il.ing to Qsta.bll.sh and/or dl..sseminate 

instructions to its employees regarding the identity of 
"responsible persons" authorized to remove covers from the 
shutctown switches. 

Under the terms of the drilling contract, Rowan agreed 
that it would comply with all applical:>le laws, oraers, rules and 
regulations of governmental authorities pertaining to the rig, and 
further that Rowan would indemnify and hold Mob~l harmless for all 
l1a.b1lities and damages resulting from Rowan's non·canpliance with 
applicable laws. orders, rulPs and regulations. Pursuant to this 
express indemnif ica.tion agreoment, Rowan is liable to Mobil for 
all damages sustained as a consequence cf the August 3 incident, 
as wall as attorneys' fees a.ncl costs associated with defending 

Rowan's claim for rig time and lost equipment. Rowan is further 
liab1e to Mobl.l for a11 di.ma.ges caused by Rowan's breach of 
contraot a.nd ~ta nes1i9ent cc~duct. 
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During the early st:lges of the case, Judge Sear ruled 

that the pertinent contract provisions were ambiguous and that 

parole evidence would bQ adn iss:.i..ble to show the intent of the 

parties. If after hearing evldence concerning contractual intent, 

the jury finds that the contract is indeed ambiguous, t.he 

~ndemni~y provisions must fall, and the outcome of the case must 

De deter.mined on the basis of •mplied contract and tort. 

In an eftort to mit•gate damages caused by Rowan, Mobil 

attempted to perfonn a side1 rack operat.ion out of the original 

Ship Shoal 68 #4 well. A packstock tool purchased from A-Z/Grant 

International Company (A-Z/G1aut) was lowered into the hole, but 

e:i.ther became stuck or set :>rematurely at a location above the 

intended depth. Mob~l filed iuit against A·Z/Grant and the matter 

was consolidated with Mobl l's act:ion against Rowan. After 

investigation and discovery Jevealed that the packstock's setting 

was not the result of any prc~uct defect or negligence on the part 

of A·Z/Grant or Mobil, Mobil settled its claim against A·Z/Grant. 

The damages sought here are those cf the Ship Shoal 68 

Joint account (Mobil and ,unoco} .. As the result of aowa.n' s 

mislabeling of thE:P shutdown devices. Mobil was forced to abandon 

its original ol:>Jectives and •:omplete the Shl.p Shoal 68 #4 well in 

a sand at a much shallower c epth than initially intended.. Mobil 

later dr2.lled the Ship Shc>al 68 #5 well for the purpose of 
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reach:i.ng the original target sandso Costs associated with lost 

downhole equipment, efforts tc1 free or fJ.Sh the drill string, and 

redri.ll total $5,364,000. In addition, the joint account 

sustained def erred produc1 ion losses of of approximately 

$7,500,000 (this figure must l·e updated based upon the most recenr. 

production figures available for the Ship Shoal 68 #4 and 15 

wells) • 

b. &owaruir+ll , J:nc. an( i Rowan >;om;@pi es , Xnc. 

In the later part of June 1992, the Ship Shoal 68 #4 

well was spudded. Drilling activities were conducted from the 

ROWAN PARIS pursuant tc Mobil s dri11ing program and undor Mobil's 

direction and supervision. ~hroughout the course of the drilling 

operations, various problems r.tere encountered in the well., 

on August 2 and 3, 1990 the United States Coast Guard 

was on the ROWAN PARIS condt ctl.ng a biannual inspection for the 

purposes of renewing the certificate of inspection. on AU.gust 3, 

1990 the Coast Guard insietecl upon testing the remote ventilation 

shutdown on the back side of the living quarters •ven though Rowan 

had previously advised the Cc •ast Guard that it did not desire any 

of the shutdowns to be testec l. Rowan's tcolpusher discussed th.is 

with Mobil's drill4ng supe:vi.sor, Wayne Peltiei:-, to determine 

whether Mr. Peltier would authorize the test. Rowan•s toolpusher 

also asked the Mobi1 drilling supervisor if he wanted to pull into 
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the casing or come off bottom 1iuring the test. The Mobil drilling 

superv•eor declined to do eitlcr and ~nstructed Rowan to continue 

to drill. 

The coast GUard repxesentative and the Rowan electrician 

went to the back of the liviniJ qll&rters and the cover was removed 

from the switch which was labeled as the ventilation shutdown. At 

the same time that the electc-ician activated the remote sw:i.tch, 

the coast Guard representat:i ve activated the quarters shutdown 

switch, without permission a.1d without advising anyone that he 

intended to activate that switch. It was immee1iately noticed that 

power was lost and that the eigines were shutting down. Power was 

restored within e to 10 minut~s. 

!nvQstigation revealed that the power was lost because 

the labels to the remote ven.ilation and plant shutdown switches 

on the back of the quarters ~ere accidentally cross labeled on or 

about Jl.lly :H;, l.5190 following the completion of routin@ 

maintenance. Mobil has produced no evidence demonstrating that 

Rowan acts or omissions we:r e willful or intentional, or even 

constitute gross negl~ge~ce. 

Rowan disputes that the pipe was stuck merely because of 

the brief lose of power. Rather, downhole conditions had. to ex::i.st 

to permit the pipe to stick a.ad those conditions were either known 
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or should have been known to 1 ~obil. The downhole ccndicions, the 

angle- cf t:.he well L~ti problena w~th Mobil's mud system were all 

factors in causl.ng the pipe :o become stuck. Moreover, efforts 

whl.ch were undertaken by Mob:i.l to extract the pipe were 

unsuccessful because Mobil 'ras imprudent. and utilized improper 

m.aasurea under the circumstant •es. 

on August 6, 1990 Mobil pumped a cement plug Which, 

a.ccorcling to the Mobil driJ li.ng engineer for the well, "went 

awryn. In fact, the plug was negligently calculated and/or 

displaced by Mobil, and resu ted in the cement setting up inside 

the pi.pe approx~mately one thousand feet higher than desired. 

Mobil's negligence regarding the cement job significantly changed 

the scope and the magnitucle of the problem from that point 

torward. Mobil's negl:i.ge 'lt calculation/displacement was a 

superseding and intervening cause of its damages. 

MOD3.l also ran a severing tool in the hole, on a. 

wireline, prior to the ceme lt having set. The c:ounter on the 

wireline, owned by Western Atlas and working for Mobil pursuant to 

contract, malfunetionea resulting in the large severing tool :being 

run very deep into the wet cement. Thereafter 1 the tcol was 

pulled out of the cement stringing wet cement up the pipe. 
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Following these s ;eps Mobil J:>egan different fishing 

operations through another C• )Jitraotor, Tri State Oil Tools. The 

options presented to Tri Stat! were limited as a result of Mobil's 

negligence and they were unalle to fish all of the drill pipe cut 

of the bole because of the ::>resence of the cement ).ll the p.l.pe. 

These operations continued un~il August 22, 1992. 

on August, 22, l.9S 2 MObil decided to use a. packSt.ock 

tool sold i:o it by A-Z/Grant tnternational. Mobil declined to run 

either a gauge ring or cas Lng scraper into the hole prior to 

runru.ng the packstock tool. The packstock set prematurely at 

6, 960 feet, approximately -4, 000 higher than expected. Mobil 

decided to side track at that point and elected to abandon some of 

the deeper objectives of the well. The #4 sidetrack well could 

have been drilled to each at d every target sand of the original 

well without any delay. Moreover, Mobil could have drilled a new 

well to the same target san~ inmediately, without lllcurrJ.ng a 

do lay of approximately two yo. a.rs. 

Rowan was not involved with the cement job of August 6, 

1990, the fishing operations that followed the cement job, the 

decision to use a packstock instead of a whipstock, the running of 

the pae.kstock .lllto the hole, or the change in scope of the well 

reau1 tl.ng therefrom. Mobi1 or 4..9 J.Uall:y sued A- Z/Grant 

International alleging that the packstock malfunctioned and A .. 
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Z/Grant International was at fault for ~ts improper design and/or 

manufacture of the packstock, and/or that A-Z/Grant International 

brea~hed ite warranty of wormanl1ke performane@ and the express 

terms of its contract wj th Mobil. Mobl.l and A- Z/Grant 

Internatl.onal have reacl1ed a settlement and A-Z/Grant 

~lnternat•onal is no longer a party to this lawsuit. The failure 

of the packstock was also a superseding and intervening cause of 

Mobil's alleged damages. 

In December 1990, Mol:>il contracted with Pool Offshore 

company for a "completion" rig for the purposes of doing 

wccmpletion" operations and t~ereafter l:>egan producl.ng the well. 

Rowan submits that the cross-labeling of the remote 

ventilat1on and plant shutdo'n switches caused, if at all, only a 

ama.11 port:i.on of Mobil's dama;,;es. The fault of Mobil. in addition 

to the fault of third parties for whom Rowan is not responsible, 

constitutes superseding and iltervening causes of MObil's damages. 

The contract between Rowan and Mobil allocates to Mobil 

the risk of various opera ti :ms includl.ng all damages resulting 

from tools lost in the hole, Loss of the hole, dama~e to the hole, 

loss of production and deferred production. The onl.y ob1igation 

of Rowan under the contract was to reduce its operating rate by 

15' for the time neeesaary t~> repair o~ redrill the bole, in the 
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event the damage to or loss oj the hole stemmed from Rowan's sole 

negligence. However, this rem2dy was unava1iable co Mobil because 

Ro"an was not solely neglig ant Moreover, Mobil temporarily 

plugged and abandoned the ·pell and released the ROWAN PARIS 

without electing this remedy. The contract between Rowan and 

>1obil prohib~ts Mobil'a reeovery cf damages in this case. 

The spec!l!c conlffl '! !l!DB MJroh 1, llJO JJ@t1een l10lli* 
Exploration & ProducJ.ng U.S. Inc. and. Rowandrill, Inc.. was not 

negotiated between the partier, with the exception of the rates of 

payment. Rather, a contract foxm was presented by Mobil to Rowan 

to sign with the representatic•n that it was the same as a previous 

contract J:)etween Mobil and Ro rcm. Mobil and Rowan had previously 

entered into other contracts on several occasions, and Mo!)il' s 

wfo::m" or "baseft contract waE presented by Mobil as the contract 

which woulc1 l::>e utilized betw ~en the parties. Rowan did d:uJcuss 

various aspects of ~hat cont~act, in previous years, with Mobil 

and language was reached whl.:h was acceptable to the parties to 

the contract. Rowan baS alwars rejected the inclusion of language 

specifically designed to sul)1 )rdinate the specific allocations of 

risks set forth in Article 9 to other provisions, and Mobil has 

agreed not to utilize such pr>Visions in its contracts with Rowan. 

Pursuant to the tezzns of the contract between Mobil and 

Rowan, the ROWAN PAR.IS was eLther operating or on standby during 
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the entire month of August 199 O. on September 6, 1990, Rowan 

forwarded invgice nunlber 910554 ~o Mobil fo~ payment. Mobil haa 

never paid the invoice, whic? totals $496,000.00, and Mobil failed 

to exercise tbe remedies a Eforded by the drilling contract to 

dl.spute payment ot the inv :>ice. Accor<1ingly, pursuant to the 

te:ms of the drilling contract, Rowan is entitled to recover the 

amount of the invoice. Purtlermore, Rowan is entitled to interest 

on the amount of the invoice from the time the 1nvo1ce .became due 

FiJ.rther. purm.iant to the drilling contract, Rowan is entitled to 

recover t:he fees and expen ~es it has incurred as a result of 

Mobil's lawsuit. 

7. VJlqopteated Material Pac y 

1. At all pertinent t.mes, MOEPSI anti Amoco were co-owners 
of the Ship Shoal EB offshore lease. 

2. MOEPSI was designated as the operator of the Ship Shoal 
68 lease in the Jo~nt Operating Agreement between Mobil 
and lunoco. 

3. Pursuant to an Apr l l, 1987 Services Agreement, MOEPSI 
retained MEPUS to provide services in cozmect.ion with 
the exploration and production of hydrocarbons. 

4. At all pertinent t:imea, there was iu ef f ec:t between 
MEPUS and Rowan H March l, 1990 drilling contract 
relating to the sttrvices of the jack-up drilling rig 
ROWAN l?J\R:IS. 

s. A-Z/Grant issued a job ticket in Com1ection with the 
pac:kstock tool. 

6. Mobil paid $249,00C to Sperry-Sun for the MMD tool lost 
i.n the bole. 

7. Mobil paid $40, 295 oo to Wilson Downhole Services for 
dr~ll col1ars, stabl1izers and subs 2ost in the hoie. 
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9. 

10. 

11. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

on August 2 1 1990 representatives of the U.S. Coast 
Guard were on the ROWAN PARIS conducting a bi.annual 
inspection for the ~enewal of the rig•s certifica~e ot 
inspection. on Au;ust 3, 1990, tbe remote ventilation 
shutdown switch on the back of the quarter's building 
wae tested ancl powt r was lose for eight to tlEW minutes 
It was determined on August 6, 1990 that the remote 
plant and vent sh t.itdown switches on the back of the 
quarter's bu~lding were cross labeled. 

On AUgust 3, 1990, when electrical power was lost on the 
ROWAN PARXS, dl;illi~g was under way. 

During the period ~lf August 1, 1990 through August 31, 
1990, the ROWAN PllUS was either operating or was on 
standby in Ship Sholl No. 68 in the Gulf of Mexico. 

on September 9, 19~), Mobil released the RO'NAN PARIS. 

Mobil did not gi'\i e Rowan written notice of Mobil's 
dissatisfaction with Rowan's conduct before the ROWAN 
PARIS was released 1,n September 9, 1990. 

Mobil did not ten unate the drilling contract before 
September 9, 1990. 

Mobil did not ask ~owan to redrill or repair the Ship 
Shoal 68 #4 well at a lSt reduction of Rowan operating 
rate for the time necessary to redrill or repair the 
hole. 

Rowan forwarded irn oice no. g1os54 dated September G, 
1990 to MSPUS for u1e of the ROWAN PARIS from August l, 
1990 through August 3l, 1990. 

The amount of invoice no. 910554 is $496,000.00. 

Mobil filed its c01tplaint against Rcwan 011 Novewber l, 
1391. 

Mobil has not been. fined, taxed, penalized or held 
liable by any gover:iment agency or authority of any kind 
as a result of the acts and/or omissions of Rowan. 

Mobil has not been cast in Judgment to anyone fer any 
claim, demand or datlages of any kind as a result of the 
acta and/or om:i.es1czn of Ro~ .. 

Prior to the execution of the Ma.rch l, 1990 drilling 
r.?ontract between Rc·wandrill, Inc. and MEPtJS for the 
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ROWAN PARIS, the plrties had entered into the following 
contracts· 

a. ROWAN JUNEAU April 3 0, 19 84} ; 

b. ROWAN MIDLAND <December 6, 1985); 

c. ROWAN HOUSTON (July 3, 1986): 

d. ROWAN HALIFAX (CALIFORNIA) (December 4, 1986); 

e. ROWAN CALIFORHIA (November 7, 1.968); 

f. ltOWAN MIDLAND {November 15, 1988) 

21. Since 1988, twent1-one Mobil wells drilled in the Gulf 
cf Mexico have iacurred "tro\Jble time" in excess of 
$1,000,000.00. 

22 Insofar as MOEPSI 1U1d MSPUS have ~een oble to determine, 
neither has ever uued a drl.lling contractor for damage 
to a well. 

23. Mobil and A· Z/Grai it International have entered into a 
settlement agreeme1t of all of Mobil's elaims against A
Z/Grant Internatiolal. 

a.. ~ntuted Ian•• of rac1~ 

1. Obligations of par:ies pursuant to the contracts. 

2. Negligence and/or Eault of the parties. 

3. Causation. 

4. Nature, extent and allocation of damages, if any. 

S. Interpretation of March l, 1990 contract between Mol::lil 
and Rowan for ROWA~ PARIS. 

6. The date on which ~obil received Rowan invoice #910554. 

7 Whether Mobil's cl u.ms against Rowan are time-barred. 

8. Whether Mobil mitiiated its damages. 

9. Whether the April 24, l.964 term contract between Mobil 
and A-Z/Grant appl~ed to work performed and/or materials 
supplied to the Shtp Shoal 68 #4 we11. 
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9.. ~onte1ted +s1us o: Lg 

1. Obligation of partles pursuant to th~ contracts. 

2. Negligence and/or t ault of the parties. 

3. Legal causation. 

4. wnether Mobil is ertitled to damages for lost production 
and/ or Electra dame ges. 

5. Whether Rowan owes Mobil the warraney of seaworthiness. 

6. Whether Rowan is lEgally entitled to recover all or part 
of the amounts due under invoice #910554. 

7. Applicability of rE·coupment or setoff. 

a. The admissibilit~· of desl.gn modifl.cations made by 
A·Z/Grant to its XLC:kstock tool and related equipment 
subsequent to the t ·vents of August 22, 1990. 

9. Admissib1lity of o1her packstock tool failures. 

10. Whether Mobil's elcllltlS against Rowan are time-barred. 

ll. Adm1ssibil i ty of Rowan's contracts with other oil 
companies. 

10. List pf IXhibitJI 

a. Joint Exhibits to be introduced at start of trial 
yithoµt objection 

1. Rowan IA'DC da ly drilling reports. 

2. Rowan morning reports. 

3. Rowan barge eagineer's daily logs. 

4. Notes of Rowa l maintenance man. 

s. Elec:tr:i.cal on•! line diagram for the ROWAN PAR:rs. 

6. Mobil detail ad daily drilling reports for Ship 
Shoal 68 #4 w~ll. 

7. March 1, 19S O drilling contract for the ROWAN 
PARIS. 

.. 99 
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e. Services Agreement dated April l, 1987 between 
MOEPSI and MSPJS. 

9. Mobil's dr1lli cg program for the Ship Shoal 68 #4 
well. together with all addenda thereto. 

10. Mobil's drill: ng performance review for the Ship 
Shoal 68 #4 well. 

ll. Sperry-Sun inv~~ce HN002080. 

12. Wilson ~ownhole Services invoice 150932-D. 

l.3. a) A-Z/Grant invoice relatJ.ng to the Ship Shoal 
68 #4 well and supporting documents. 

b) A-Z/Gran1 packatock report relating to the 
Ship Shoal 68 #4 well. 

14. A"Z/Grant pac~stock operations manual. 

15. Color copy o Mobil / s copy of Rowanelrill, Inc. 
invoice no. 9LOS54 dated September 6, 1990 in the 
amount of $4't6, ooo to which Mobil attached :z.ts 
"Notice of ,)ocuments Sent to Field" and Mr. 
Sabathier'e hendwritten notes. 

16. A copy of Rt:wandrill, Inc:.'s invoice no. 910631 
dated Septembt r 17, 1990 l.n the amount of $1.20, 000. 

17. Temporary Cer .ifieate cf Inspection l.ssued k>y the 
Uni~e~ States Coast Guaro on August 3, 1990. 

18. Certificate •)f Inspection issued by the Unl.ted 
States coast Cruartl as a result of its inspection of 
August 2 and : , 1990. 

19. "Work list n c1 >nverted to CG 835s at the completJ.on 
of the :i.nspec1ion on August 3, 1990. 

20. MODU Bull InsJ1ection Book. 

21. MODU Ma.c:hinet'!' Inspecticn Book. 

22 Coast Guard CG 835 form dated August 7. 1990 
relating to l.lLSpection of ROWAN PJ.\.RZS. 

23. Coast Guard work list dated AUSf\lSt 2, 1990 relating 
to inspection of the ROWAN PARIS. 
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24. correspondencE of August 13, 1991 from the United 
States Deparblent cf Interior to Mobil. 

25. Halliburton :u voice 927967 dated August 7, l.990 and 
supporting documents. 

26. Excerpts from Wayne Stevens ta1ly book. 

27. Aerial photogJaph of ROWAN PARIS. 

28 Mark-up draft copy of November 15, 1988 Mo~~l/Rowan 
drilling con ;ract for ROWAN MIDLAND containing 
handwritten cliarges by Rowan Vice-President, Robert 
Croyle 

29. November 15, '988 Mobil/Rowan drilling contract for 
ROWAN MrDLAND (final version) 

30. November 16, 988 letter from J.P. Webb of Mobil to 
R..A. Kellar uf Rowan regardl.ng November 15. 1988 
ROWAN MIDLAND contract. 

31. lsocho~e maps by Mobil geologiat David Walz: 

a. 
~. 
c. 
d. 
e. 
f. 
g. 
b. 
i. 
j. 
k. 

l. 

m. 
n 

o. 

p. 
q. 

r. 
s. 
t. 

Top u-a uand structure 
U-B sand net pay (proven gas updip 5568 #2) 
Top tJ .. 5 11;and st:ucture 
u-s sand net pay (proven gas updip 5568 #5) 
U-5 sand net pay (proven recoverable o~1) 
u-s sand net pay (proven downdip oil) 
u-s sand net pay (possible downdl.p oil) 
Top V-4A (upper) sane! structure 
u-4A (up.:>er) sand net pay {proven gas} 
U~4A (up>er) sand net pay (proven oil) 
u-4A (UEper) 15am;J net pay (probable downd:s..p 
oil) 
t1 .. 4A (Uiper) sand net pay <possi])le downdip 
oil) 
Top t1-4A (lower sand stz;ucture 
Top-4A (lower) sand net pay (proven oil upcbp 
t.O 58 #51 
U·4A (lc~er) sand net pay {proven recoverable 
oil) 
U-4A {lo.ter) sanel net pay (proven aownclip oil) 
U-4A (le wer} sand net pay {possible d.owndip 
oil) 
Top U-4L sand structure 
tJ .. 4L sani net pay (proven recoverable gas) 
U-4L sanl net pay (probable downdip gas) 

b. Joint Exhibits wlU ch may be introduced at trial and to 

136 



which thik@ are pg objections 

32. Rowan t.colpuster reports. 

33. Martin Dacker record-o-graph charts from the ROWAN 
PAlUS. 

34. Mobil's drilling file for the Ship Shoal 68 #4 well 
(excluding dr11ling reports). 

35.. Mobil's rese:s: voir engineering file for the Ship 
Shoal 68 #4 WE ll. 

36. a) Aml:>ar recap of work on Mobil Ship Shoal 68 #4 
well. 

})) Ambar mal reports for the Ship Shoal 68 #4 
well. 

C) Ambar coi1centratJ.on sheets for Ship Shoal 68 
#4 well 

37. Tri-State se%"·ice reports for the Ship Shoal 68 #4 
well. 

38.. Mobil's reeom t'lendation to drill Ship Shoal 68 #4 
well. 

39. Mobil's reecmmendation to drill Ship Shoal 68 No. S 
well .. 

40. Mob:Ll'e drill~ng perfol:mance review of February 18., 
1991 for Ship Shoal 68 No. 3 well. 

41. Mob:a..l' s drill ~ng perf oJ:Wmce review of Auguat 25. 
1989 for Ship Shoal 68 No. 2 well. 

42. Mobil's drill~ng perfo%ma.nee review of May 25, 1990 
for South Pelto 10 No. 21 well. 

43. Mobil well fiJe for Ship Shoal 68 #4 well. 

44. Sundry notice,J and reports on wells submitted to 
tbe Vnited St~tes Department of :tnterior Minerals 
Management Se~vice dated December 11, 1990 and the 
attachments tlereto. 

45. Sundry notice,, and reports on wells submitted ta 
the united St~tes Department of Interior Minerals 
Manageiuent Se -vice dated August 29, 1990 and tbe 
attachments ttereto. 

137 



46. Mobil 1 s codl.n~ book or manual desc:rU,ing numerical 
and alphabet cal codes used for each drilling 
procedure. 

47. Excerpts from R.ic:k cannon's tally book. 

4 a. MEPUS correspondence of November 9, 1989 to the 
Department cf Interior and its supplemental 
developmentaj operations coordination document 
attached thereto. 

49. Memorandum of August 8, 1990 from J. T Sawyer to 
H. C. Kelly. 

so. Mobil deta.:i l drill•ng reports and dal.ly 
1'orkover/completion reports for the Ship Shoal 68 
#5 well. 

51. Excerpts from Richa::d carter's tally book. 

52. Mobil productJ on reports for Ship Shoal 68 #5 well 
(Terry Floyd cepo. exhibit). 

53. Mobil productl on reports for Ship Shoal 68 #4 well 
(Terry Floyd cepo. exhibl.t). 

54. Mobil product .. on reports for s. Pelto 10 #21 well 
{Terry Floyd cepo .. exhil:1it). 

SS. Mobil well history for Ship Shoal 68 #4 well (Terry 
Floyd depo. e~hibit). 

56. Well test re~ ort/well production report for Ship 
Shoal 68 #4 well (Terry Floyd depo. exhibit). 

57. Well test r~ort/well production report for Ship 
Shoal 68 #5 well (Terry Floyd depo. exhibit). 

58.. Well test re :>ort/well production report for s .. 
Pelto 10 #21 ~ell (Terry Floyd depo. exhibit}. 

59. Master priciJLg agreement between Mobil and NL 
Sperry - Sun trilling Service. 

60. Ship Shoal 68 offshore lease 

61. May 3, 1993 "Iitear Payor11 letter from united States 
Minerals Manag enient Servl.ce. 

62. a> Fishing "ool, Inc. invoice number 31039 and 
supportiil :J documents. 
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b} Fishing rool, Inc. Harvey dispatcher log. 

c) Fishing Tool, :Inc Golden Meadow dispatcher 
log. 

d) Recap o~ entries for Mcbil job from P.ushing 
Tool, In:. Golden Meadow dispatcher 1~. 

c. Mo~il Exploration i Producing U.S. Inc. and 
Mobil Oil il.'Ploration & Pr9ducing Southeast Inc. 
Rowan o1'jects to the admissibility, but not 
authenticity, of ttlese exhibits. 

l. Drawings of shutdown switches :by James Surrell 
(attached to ::oast Guard statement}: 

a. Bef )re mi.slaJ:>eling correetecl 
b. Aft~r mislaDeling corrected 

2. Excerpt from American Petroleum Institute (API} 
Publication i E> 14C 

3. Excerpts froi1n April 5, 1990 Mobil/Rowan drilling 
contract for ~OWAN ODESSA (final version) 

4. Excerpts f%om March 14, 1988 Amoco/Drilll.ng 
dr1ll1ng contcact 

s. Excerpts from October 24, 1988 Conoco/Rowan 
dr•lling contra.ct 

6. Excepts froiL September 23, 1987 Tenneco/Rowan 
drilling contract 

7. Excerpts from April 28, 1988 Tenneco/Rowan drilling 
contract. 

8. Excerpts from November 13, 1989 Japex/Rowan 
drilling cont~act. 

9. Excepts from .~ugust 12, 1988 Walter Oil & Gas/Rowan 
dr~lling cont~aet. 

10. November 18, L992 Petrophys~cal Evaluation by Mobil 
petrophysicis: Wayne Nicosia. 

11. Summary chart of Mobil's deferred production losses 
(gross) from iJ-8 and u-s sands. 
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l.2. Summary char. of Mobil's production and gross 
revenue from ~ hip Shoal No. 4 sidetrack well. 

13. (a) Summary chart of Mobil's damages {without 
deductiox for royalties). 

(b} Summary chart of Mobil's damages Cwi th 
deductioI fer royalties). 

ci. B:21fap,drill • Inc. a.J ,Q Rowan Compan1es. +nc;; , 

Mobil objects ~o the acsnissibil.icy, J:>ut not 
authenticity, of these exhibits. 

1. correspondenc a of April 2 9, 1991 to Rowanelrill, 
Inc. from C. Jt. Sabathier. 

2. Pebruary 1, 1991 memorandum of ZahiC Qayum 
outlining Mob.l'a costs incurred as a result of the 
August 3, 1990 accident. 

3. Mobil's two mexnoranda dated August 8, 1990 of 
~ Wolcott an<l T. Martin. 

4. Undated memor. Lndum of Mike Kline. 

5. Affidavit of lb.ke Kline. 

6.. Affidavit of 12 L Durkee. 

7.. Affidavit of '"homas Lewis. 

8. Mobil employe1 ! appraisal reports of Xen Sellers. 

9 • Mobil employe• ~ appra:u1al reports of Zahid Qayum. 

10. Correspondenc1! of August 12, 1992 from Doug White 
to Peum:y McNe,1L&e. 

11. Term Contract dated December 22. 1971 between Mobil 
and Sperry-Sua Well Surveying Company. 

12. Summary chart f sheet of Mobil's deferred production 
losses .. 

13. Mob•l's Prill ng Foreman's manual. 

14. Mobil's Drill.ng Safety Program. 
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15. Charts, grapl,s, computer pr1ntouts dealing with 
recoverable reserve estimates, cash flow and 
del.ayecl revent les. 

16. Mobil's "base' or blankn contract. 

17. Mobil's propo !!ed draft of April 30, 1984 contract 
for ROWAN JUNJ :AU showing deletions and ehanges made 
by Rowan, and final executed copy of April 30, 1984 
contract for l 10WAN JUNEAU. 

18. Mobil's propoi 1ed draft of December 6, 1985 contract 
for ROWAN MI )LAND showing deletions and changes 
made by Ro•an, and f:u1al executed copy of 
December 6, i< 185 contract for ROWAN MIDLAND. 

19 • Mobil's propo1,1ecl draft of July 3, 1986 contract for 
ROWAN HOUSTON showing deletioDS au,d changes made Qy 
Rowan, final i:xeeutecl copy of July 3, 1986 contract 
for ROWAN HOUr;TON, letter from X. Para.si of Mobil 
to D. McNease of Rowan dated July 1, 1985 regarding 
R.OWAN HOUSTON, a letter from F. lt. Johnson of Mobil 
to It A. K&l ler of Rowan (undat@d but r&eQiv@d 
September 22, 1986 by Rowan) regarding ROWAN 
HOUSTON, lett·~r of J. R. Sutter of Mol:>il to R. A. 
Keller of R.owc.n dated July 10. 1986 regarding ROWAN 
HOUSTON, and letter from R. G. croyle of Rowan to 
Ross Parasi of Mobil dated July 3, 1986 regarding 
ROWAN HOUSTON contract. 

20. Mobil's propoeed draft of Oeee.mber 4, 1986 contract 
for ROWAN HA ,,IFAX ( CALIFOR!aA) showing deletions 
and changes mtde by Rowan, and final executed copy 
of December 'r 1986 contract for ROWAN HALIFAX 
(CALIFORNIA) • 

21. Mobil's propo11ed draft of November 7, 1.988 contract 
for ROWAN CALCFORNIA showing deletions and changes 
made oy Rowan, final executed copy of November 7, 
1988 contract for ROWAN CALIFORNIA, and August l, 
1988 letter from J'ohn Boor eo R. J. Pedret:t 
regarding MOb)l's standard drilling contract. 

z2. Mobil t1r~111n~ contracts w~th other coneractors: 

a. Mobil cortract with Hutbnance for Rig 14 c1ated 
January J, 1988. 

}). Mobil cortract with Gulf Offshore for aig Pool 
S4 daeed January 2i, i988. 
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c. 

d. 

e. 

f. 

g. 

h. 

i. 

Mobil eor tract with Reacil.ng & Bates for Rig 
Randolph (OSt dated May 11, 1988. 

Mobil con:ract with Gulf Offshore for Rig Pool 
54 dated iJune 16, 1988. 

Mobil eoHtract with Atlantic Pacific Mar1ne 
Corp. for Rig Ranger IV dated July 11, 1988. 

Mobil eon.ract with Gulf Offshore for Rig Pool 
Rig 14 da:ed July 14, 1988* 

Mobil ccrntract with Deepwater Drilling 
Partnershlp for Rig Sedco 601 dated March 28, 
1989. 

Mobil con:ract with Gulf Offshore for Rig Pool 
Rig 53 dared November 3, 1989. 

Mobil contract with Dual Marine for Rig Dual 
Rig 25 dared March 21. 1990. 

23. Time line of slgnificant events. 

24. Charts, sketch 1~8 and overlays of the hole and other 
South Pelto 10 wells showing various procedures and 
events. 

25. 2nl.ar9em&Dts o: any oxhibita .. 

26. Chart of Mobil contracts. 

27. Frank Harrisc11n geological maps and planometer 
charts. 

28. All geologic data and information for all wells in 
Mobil's Soutb Pelto 10 field Col:>jection to 
authenticity~~ adnu.ssib•lity). 

29. Copies of Ro1,1an checks paying attorneys' fees, 
~rt fees, ce>sts, and other litigation expenses. 

30. Any exhibit lirrted or used by any other party. 

31. Diagram of No. 5 Well. 

32. Structural croHs•sec~icn of No. 2 ana. No. 5 wells 

33. Comparison of 11-4A and U-5 sands. 

34. Structure map c•ontoured on top of '0·4A sand. 
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35. Structure map :ontoured on top of u-s sand. 

36 Structure map :ontourcd on top of 0·8 sand 

31. core photograp:i together with electrical log of u-s 
sand in No. 5 ~ell. 

38. Portion of TD! log through u-s sand in No. 2 Well 
and portJ..on oJ TDK log through U-4A and u- 5 aands 
in No. S Well. 

39. Production plccs by CaJ.vin Ba;nihi11. 

40. Revenue plots by Calvin Barnhill. 

41. Chart of esti~ated production by sand. 

42.. Various direc cionaJ. d.ril.ling plots tor Well Ne. 
4ST. 

43. Summary listj ng of A-Z/Grant prol>lem packst:ock 
)Obs. 

44. A- Z/Grant' s Al Lswers to Interrogatories propounded 
by Mobil. 

45. A-Z/Grant's REsponses to Original and Supplemental 
Requests for J~oduction of Documents propounded by 
Mobil. 

46. A·Z/Grant inter-office memoranda. and other 
documents relc ~ting to packstock manufacturing and 
assembly def•ciencies. 

47 A·Z/Grant repcrts and memoranda relating to problem 
packstock job. 

49. Video of packstoek in op~ration. 

49. John Forrest's drawings, bar charts, graphs and 
torque/drag ar.a1ysQs for the Ship Shoal 68 #4, #4 
ST, #5, #5 ST and proposed #4 ST wells. 

SO. OTC 4 7Sl2 ~ ~1=e:t; and Statiptis:al Amilyaip of Time 
J.+mitations for Spottinq Fluids and Fishing 
Qperat~ona, Keller, Brinkman, Tanega, May, l.984. 

51. A-Z/Grant ins1•ect1on/testing records regarding thQ 
packstock used in the Ship Shoal 68 #4 well. 

52. a) A·Z/Grant engineering specification ES-T-9. 
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b} A-Z/Grant paekstock quality assurance program 

C) A-Z/Grant packstock assembly procedure. 

d) A-Z/Grant eng1neer1ng specif ioation ES-H-5 
(Rev. S). 

e) A-Z/Grant eng1neering specl.fication ES-H-5 
{Rev. 13) • 

53. a} Documents relating to manufacture of packstoek 
sl.ips. 

b) Drawing o : packStock. 

54. Rowan's Fourth Request for Production of Documents 
and Mobil's reJponse thereto. 

55. Rowan's Fifth Request for Production of Documents 
and Mobil's re!ponse thereto. 

56. Mobil's recox ds dealing with inspection of the 
ROWAN PARIS l)D July 23, 1990 (authenticity and 
admissibility). 

11. paposition Te•timonv to ·De OfferecS Into lyideae• 

All parties anticipate offering the deposit~on testimony 

of any witnesses who are unavailable for trial, or for impeachment 

pu:poses. 

Mobil has submit .eel medical records regarding the 

unavailabill.ty of Mobil entployee Ray Raaley due to a heart 

condition. 

Row~n objects to uiing tbe deposition of Mobil employee 

Mr. Easley. This witness was served with a subpoena. Mr. 

Easley' s medical eondi ti on, which does not preclude him from 

working offshore, does not p~cclude him from tagt~fying at trial. 
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Mr. Easley l.S an important w1tness, and Mobil has not shown 

sufficient cause for se~ting aside che trial sv.bpoena served on 

him. 

12. ~art1 1 ;apha l?l4 MgdeJ,a 

Plaintiffs and defendants may utilize charts, graphs, 

models and/or schematic dihgrams during opening statements or 

closing arguments. The parties reserve their right to object to 

t.he uae of such items that have not yet been prepared or made 

available for inspect~on by opposing coUllSel. The parties agree 

to make such items available for inspection five working daya 

before trial. 

13. Lint of Wit!l•11e1 

Tbe parties havE agreed to eliminate 11 may call" 

witnesses. A party is not Jequired to call all witnesses on its 

respective nwill ea11• list, but it will make any such witness in 

ite employ or under subpoern. available to the other party upon 

reasonable notice. Either party may call a witness from the other 

party's "will call" list. 

ret:JutLal witnesses. 

Mo}:)il reserves the right to call 

a. Mobil Exploration I Producing U.S. Inc. and 
Mobil Oi.1 Expioration & ProQ.ucing Southeast Inc. 
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JU.ll Call ..... 

~ 2iahid Qayum 
1250 Poydras ,,;treet 
Mew Orleans, ..A 70112 

Facts and circumstances surrounding Mo~il's use of the 
R.OWAN PARIS, pla:c ning of the Ship Shoal 68 #4 well, 
drilling of the Slip Shoal 68 #4 well, including costs 
incurred, activities on the ROWAN PARIS during August 
1990, and e~~L~ion with A-Z/Grant. 

2. Richard Carte .. 
Rt. 1, Box 16. t 
Roanoke, LA 

Facts and circumstances concerning operations on the 
ROWAN PARIS. 

~-- Luke Brooks 
40332 Wilks Rc 1>ad 
Mt. Hemon, Li1l 

Operations on the l'OWAN PMIS, including the Coast Guard 
1nspect1on -0£ the r19 and Rowan's mislabeling of 
shutdown devices. 

~ T. F. Floyd 
12 50 Poydras f1:treet 
New orleans, liA 70112 

Deferred productiol losses of the Mobil Ship Shoal GS 
)Oint account {Mc,bil and Amoco), and operations in 
connection with tht Ship Shoal 68 #4 and #S wells. 

~- .Blake Hebert 
1250 Poydras f, treet 
New Or1eans, IA 70112 

Expert testimony :-egarding electrical systems on the 
ROWAN PARIS. 

~ Larry Flak 
6430 Hi1c::.oft, Sui~e 112 
Houston, TX 

Dxpert teetimony •~gard:i.ng drillins operations ana use 
of various tools dcwnhole. 
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Bunyon A. Dou1
1
Jlas 

3395 Highway )3 
Waynesboro, M,) 

operations on the drilling rig during the tiine he was 
present on the rig 

~Malvin Humble 
Rt. 2, Box 98·:D 
Jonesville, L~ 

Maintenance acti v:i ties and operations ml the 
rig, including th ! Coast Guard inspection on 
and 3, 1990. 

~ Ernest Bonnet~e 
9702 Railton 
Houstcm.1 TX 

drilling 
August 2 

Facts and ci:reum 1tances surrounding th@ Coast Guard 
inspection of the rig, knowledge of other Rowan rigs, 
and knowledge of riles and regulations applicable to the 
rig. 

~ Danny McNease 
5450 Transco rower 
2soo Post oak Blvd~ 
Houston, TX 

Negotiation of thE drilling contract, operations on the 
drilling rig, pos ;-acc:ident investigation and comments 
concerning ev~nt s on the rig, and Rowan' a overall 
operations. 

11. Tbcnnaa Lewis 
1250 Poydras Street 
New Orleans, taA 70112 

Operations en the drilling rig, the clr:Llling contract, 
post-accident meetings regarding events on the rig, and aealings wieh Rowa~. 

(, ~ Steve Conger 
i25Q Poydras screec 
New Orleans, UA 70112 

Negotiation of ~owan midl.ana and other c1r1ll:Lng contracts. 
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13. James Quinn 
1250 Poydras itreet 
New Orleans, .&A 70l.12 

Product1on figures from the Ship Shoal 68 14 si~etrack 
well, prices recei~ed by Mobil for oil and gas produced 
during the time ::>roduct:i.on was def erred, and Mobil's 
costs and expenses 

14. Hank Kelly 
12so Poydras 3treet 
New Orleans, t.A 70112 

Activities on the ~i;, planning and drilling of the Ship 
Shoal 68 #4 and #! wells, damages sustained by the Ship 
Shoal 6 8 joint account, and Motiil' s overhead 
costD/percentages. 
, ,.. ,,. 

v 15. Wayne Pel tiez: 
209 Spyglaalil t.ane 
Broussard, t.n 

Operationo on tho drilling r:i..g r including the Coast 
Guard inspection aad events of August 2 and 3, 1990. 

16. David Walz 
1250 Poydras Street 
New Orleans, LA 70112 

Expert geologic testimony regarding sands intended to be 
reached by the Ship Shoal 68 #4 well. 

17. Wayne Nicosia 
1250 Poydras Street 
New O~leans, LA 70112 

Expert petrophysical testimony. 

~ Peter Hill 
3190 Chartres Street 
New Or1eans, t.A 

Expert testimony regarding Rowan's violation of 
appli~al:>le laws, iules and regulations. 

~ K. Thornton 
Ambar 
Lafayette, IJI 

Driiling mud operacions conducted on the rig. 
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~o. Dav:..d Edelsoti 
1005 Surrey trive 
Simonton, TX 

coast Guard l.nspection of August 2 and 3, 19.90, 
certification of the drilling rig, and Rowa:i'a violation 
of applicable laws, zules and regulations. 

v"'2'l. James Burrell 

1111 C&1J. 

841 N. Parmitgton Dr. 
southbaven, >S/ 
Broussard. 'Iii 

operations on the TOW.AN PAJtIS, including the coast Guard 
inspection of tl1e rig and. Rowan's mislabell.ng of 
shutdown devices. 

1. calv~n 8arnh~ll 
P. o. Box 5-J 
Lafayette, L1 70505 

Expert regarding drilling operations, the sticking of 
the pipe, the ishin9 operatl.ons, the packstock 
opera ti-on, produc eion prol:>lema, zone sises, gaolcgie 
variances, inelu Jtry standards regarding day work 
contracts, reservEs, cash flow, delayed revenues. 

2 . Robert G. ere yle 
5450 Transco Tower 
2800 Post Oal1 Dlvd. 
Houston, TX ~7056~6111 

Facts and ci;rc\UBiJtances surrounding 4iocussions w:z.th 
Mobil about coll tracts, Rowan• s intent concern:z.ng 
contracts, and Ro~an's costs of defense. 

Frank Harriscn 
P. O. Box 51S43 
Lal!ayei:.ce, LI 70sos 

Expert on geologic size of the various sands. 
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/. Ray Basley 
P. O. Box 405 

iitt1r1on, Ill 70ii~ 
The M-illing of i all #4,, drilling operations, Mobil' s 
activities, the fjshing operations, the cement job, the 
pa.ckstoek opQrations, the accident of August 3, l.990, 
the accident of Altguat 23, 1990, the aide track of the 
well. 

s. P. v. carroll 
16455 crossell Road 
Baatrop, LA '11220-6130 

Facts concerning , rarious drilling operations during the 
course of drill!ln 1 thQ well, including at the time of 
the packstoclt ope:i:ation, maintenance. 

~. Horace Howarc 
Rt. 2, !ox 4i 
Gilbertown, J .L 36908 

Facts concerning ~bil' s cement job of August 6, 1990, 
Mobil's control of the operations, discussions and 
communications lll'ith Mobil ooneerning operations. 
maintenance. 

7. John D\lvens 
5450 Transco Tower 
2800 Post Oal JUvd. 
Houston, TX • 70SG-,111 

Facts and circumstances surrounding discussions witb 
Mobil about cot tract.•, Rowan' e :bitent concernl.ng 
contracts. 

8. Phil.lip Corm. er 
Rt. 3, Box 3t•626 YR. 
Rayne, LA 

Facts and c1rcwa.stances surrounding discussions wl.th 
Mobil, the packstock tool and operation, the accident of 
Augus~ 23, i9BO. 

Ricky Cannon 
102 ltirkdale Circle 
Lafayette, Lh 70508 

Activities on the rig, dr1lling operations, the 
packstock operati:>n, the accident of August 23, 1990. 
tools rented by M' Jl:lil. 
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• 
4~ Mike Kline 

~· 1250 Poydras Street 
New Orleana. ~ 70112 

Meeting with Ken Sellers and c B. Wolcott, his notes 
surrounding that =aetin9, the contract. 

11. Ken Sellers 
660 Pairlawii Drive 
Gretna, LA 70056 

The March 1, 19"0 coti.tract, diaeusridons with Rowan 
concerning contr« LCt, the execution of the: contract, 
other contracts J 1e prepared on behalf of Mot>il with 
other cl;i:illiiig coatractore, Mobil'a base/form contract, 
comments made ·egarding the contract, previous 
Mobil/Rowan contracts. 

12. T. Martin 
1250 Poydras Street 
New Orleans, LA 70111 
(address unctrtain) 

Meel:ings rega.rdi;ig the accident of August 3, 1990, 
discussions with the Coast Guard. 

13. John Forrest 
Drilex Systeus, Inc. 
15151 Sommert1ieyer 
Houstou, TX 7041 

Directional drilling operations, the operational 
capabilities and ltilization of directional dx-illing in 
the completion cf the Ship Shoal 68 No. 4 S/T and No. 5 
S/T well. 

14. Richard Haas 
1102 Brecom Hall l>r. 
Houston, TX 77077 

Facts and CircWt tstances surroUDding the Coast Guard 
inspection and t:.he arrangements the ref or, Rowan• s 
regulatory compli~Ltlce program. 

14.. This is a jury case. Mobil submits that c:onstruc:tion, 
intezpretation and applical:ility of the various contracts should 
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be tried to the court, and 'lll other aspects of the case tri.ed to 

the jury. 

Rowan contends that ~·cause thl.s is a JUry case, the jury 

should try all aspects of the claims l:>etween Mobil and Rowan. 

,, Rowan sutnnits that since t:ie Court has ruled that the drilling 

contract is susceptible to dif fer:i.ng :i.nterpretation, the 

interpretation of the drillLng contract is an issue to be decided 

by the trier of fact. Rowan further submits that the 

interpretation of a contract is solely a matter of law only when 

the Court finds that the contract is unambiguous, and that since 

the Court has already f oun ! that the cont:ract is ambiguous, the 

contract C&Mot be interprel .ed as a matter of law. 

Proposed jury instructions,. special jury ~nterrogatories, 

trial memoranda and any special questions that the Court is asked 

eo put to prospective juro~s on voir dire shall be delivered to 

the Court and opposing cc unsel not later than April 19, 1996 1 

unless specific leave to th! contrary is granted by Court .. 

15. The issue of liability will not be tried separately from that 

of quantum. 

16. All parties have agreed that they will not attempt to use or 

~ntroduce any drilling eontracts dated after August 3, 1990. All 
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parties have also agreed th11Lt sul:>pcenas served prior to the last 

trial date need not be reiss1ed. 

17. It is estimated that tha tr:a.al will la.st seven (7) days. 

~l.8. Th:i.a pretrial order ha.a been formulated after a conference at 

which counsel for the respective parties have appeared in person. 

Reasonable opportunity has teen afforded counsel for corrections, 

or additions, prior to si,9ning. Her@;:ift@r, this order will 

control the course of the t: i.al and may not De amended except by 

consent of the parties and the Court, or by order of the Court to 

prevent ma:iifest inJuat~ce. 

19. The possibility of sett ement of this case was considered 

Atto%'Jleys for Mol::Jil Exploration & 
P1,oducing t1.S. Inc. and Mobil Oil 
E>1ploration & Producing Southeast Inc. 
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Attorneys for Rowandrill, Inc. and 
Re 1wan Companies, Inc. 
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A 11 ACH.Ml:.NT 1110 

LOUISIANA CODE OF CIVIL PROCEDURE ARTICLE 970 

Art 970 Motion for judgment on offer of judgment 

A At any time more than thirty days before the time specified for the tnal of the matter, 
without any adm1ss10n of hab11Ity, any party may serve upon an adverse party an offer of 
judgment for the purpose of settlmg all of the claims between them The offer of judgment shall 
be m wntmg and state that 1t is made under this Article, specify the total amount of money of 
the settlement offer, and specify whether that amount is mclus1ve or exclusive of costs, mterest, 
attorney fees, and any other amount which may be awarded pursuant to statute or rule Unless 
accepted, an offer of judgment shall remam confidential between the offeror and offeree If the 
adverse party, v.i1thm ten days after service, serves wntten notice that the offer is accepted, 
either party may move for judgment on the offer The court shall grant such judgment on the 
motion of either party 

B An off er of judgment not accepted shall be deemed withdrawn and evidence of an 
off er of judgment shall not be adm1::,sible except m a proceeding to dett..rmme costs pursuant to 
this Article 

C If the final Judgment obtamed by the plamtiff-offeree 1s at least twemy-five percent 
less than the amount of the offer of judgment made by the defendant-offeror or 1f the final 
Judgment obtamed agamst the defendant-offeree 1s at least twenty-five percent greater than the 
amount of the offer of judgment made by the plamt1ff-offeror, the offeree must pay the offeror's 
costs, exclusive of attorney fees, mcurred after the offer was made, as fixed by the court 

D The fact that an offer 1s made but not accepted does not preclude a subsequent offer 
or a counter offer When the hab1hty of one party to another has been determmed by verdict, 
order, or judgment, but the amount or extent of the damages remams to be determmed by future 
proceedmgs, either party may make an offer of judgment, which shall have the same effect as 
an offer made before tnal if 1t is served w1thm a reasonable time not less than thirty days before 
the start of hearmgs to determme the amount or extent of damages 

E For purposes of comparmg the amount of money offered m the offer of Judgment to 
the final judgment obtamed, which judgment shall take mto account any add1tur or rem1tt1tur, 
the final judgment obtamed shall not mclude any amounts attnbutable to costs, mterest, or 
attorney fees, or to any other amount which ma_y_ be awarded pursuant to-statute or ru1e, unless 
such anioum was expressly mcluded m the offer 

F A judgment granted on a mot10n for judgment on an offer of Judgment is a final 
Judgment when signed by the 3udge, however, an appeal cannot be taken by a party who has 
consented to the judgment 

156 



LOSER PAY !WI r At t H hment 1111 

If co<.!<; arc 1101 igrccd bet\\ ccn the p ir! 1c<; the ge11er 1l 1ult. 1" th 1t Loc;t c; folio\\ 
the event the Joc;mg pa1 ty \\ 111 he ortlu l tl to p 1y the \\ 1nn111g part)' s co<;tc; 
(1nd obv1ou'>ly hie; own) Nnn111lly the p 1rt1e<; \\ tll try to ni•rLe the amount of 
co<; le; lo he 1111d lo the \\ llllllllt' p1rt; 011 the b 1<;1c; of 1 hill nf u1c;t<. dr l\\ n 11p 

by the\\ 111nmg: p1rt; <; c;oltutnr orb\ 1 l chtc; dr 1ft111 m 111c;l111Ltul by !um If 
the p 1rt1e<. f.111 to reach 1grLemcnt the) J1fOlLLd to 11'< 1( 1011 () f the ht II of LO<,(<; 
(H£ p1rt Ill R<;C Ord 62 rr 12 1'5) Tn111on 1'> donL tn the l11g.h Court h] a 
c;peu1l t1x111g m1<;ter (p1rt IV R\C 01d (12) 1hcrc1rL two h 1c;ec; for tn 111011 

the c;tand.1rd h t'>t<; and the 111dum111; Ii 1'\1c; (!\<)( Ord (12 r 12) wlm.h rel tic 
to the quc'\tton whether Leri 1111 co<;tc; '' crc re1c;on 1hh 111currcJ or whether the 
amount ''a<; rca<;onahlc On the <;t1nchrd h1c;1c; any doubt concern mg the 
rcac;onahlu1cc;c; t<; rcc;olvcd m f1vour of the loc;1ng p1rtv (the \\lllmng: p1rty 
thcrefm c ohta111<; a lower nmnunt of loc;tc;) 1nd 011 thc mdcmmt; h 1<;1s m f1vm1r 
of the wmmnr p1rt) (\\ho then rccenec; more) ('nc;tc; HL uc;11a!ly 11xcd on the 
<;t'\nchrtl h,1<;1c; 

Smee thL "11111111g p HI) c; 'oliutor '' tll 111 l!lllCril 1..h Hl t 111<. 0\\11 d1u1t 
coc;tc; on 111 1ndemml) h 1c;1<; 1rnl furthumore ! 1>. 1t1011 \\ill not 1llow ill 
lOc;tc; tl11c; 111L 111<; tint the \\llltllllg p1rt\ \\ill nol Ix 1hlc to rLLnver 111 luc; 
coc;tc; from tht loc;mg p1rt) ;iml will thlrl rorl h1\(' lo be tr p !fl of 111<; l(l<,(<; 

lmnc;eJf The Judge m .. 1.) 1Jc;o order <;olil 1torc; md h1rnqtrc; perc;onall) to p1\ 
co<.\<; by maJ...mg a wasted co<.tc; ordtr In Rtd< h,r/gh<' \ l!01 H field [ 1994) 1 
All [ R 848 the Court of Appe1l d1c;t11c;,rd th1c; \\1<;ted coc;tc; order m tkt11J 
wac;tcd coc;ts orderc; 1111y he given \\ht re the leg1l rcprec;ent1\1\ c 1t ted 
improper!) unrcac;o111hl) or negltgrntlj \\' t<;tcd cn<;tc; order<; 1111'\ 11<.o he 
given agam<;t la'' yer'> of leg illy atdecl pcr<;0nc; 

l11c master or juclgl m the prctn 11 c;f1gc \\Ill g1\c order<; for coc;tc; 111 

rcc;pccl of inter lou1tory -ippliL 1t1on 111d m1\ detcrmmc thnt tMI<; \\ill ht 
borne.. by 'l cert.1111 p1rt) rcg1nlle<;<; of the outcome of the m1m prot.ectlmgc; 

Normally the followmg coc;tc; may he L h 1rgcd 

soltcl!or c; flC'> nnd e'<pcnc;cc; thtc;e 11L d1<.hurc;cmcn1" (c..oc;[c; mt urrccl h) 

the <;olic1tPr cg co<;\c; of photoc..op; Ill!! tr 1\ LIL '-pc11c;cc;) md profit coc;\c; 
(ba<;cd on the hours <:pent on the c1c;c) the 10111 unount 1 c; c;uhtct t to 

VAT, 
2 b1mc;tcr c; free; thc<;c 1rt 1greed ht fo1th md lKl\\Cen the c;oltt 1tor 1rnl 

the lnm<;tcr c; tluk, 
1 court fLe<; 1c; <:el out 111 the Suprenw C nurt 1 Ct.<; Ordlr 19~0 md tithtr 

orders 
expertc; flL<; and cxpu1c;ec; thc<.e di!lu from c \<,L to c1c;e 

'i w1tncc;c; cxpen<;c<; thc<;c 1!<;0 d1fflr from l t"-C to cao:;c 1nd 
6 mtcrcc;t of J <;per tllll /'<'T a111111111 on tht tnl 1l 111w1mt of loc;t<, f1nm the 

ti 1tc of t_b~ p1dl'rm 11t 11nt1l pl\ ITH 111 
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ll1crc ·uc no hc;tc; ''1th fixed .unountc; for lhL fee'> ofb 1mc;tcrc; and '>oltLJtors 
()111Lc 1988 the gm crnmcnt hac; 111crc.1'\111glv rcfc. rrc<l to the <lrawmg up 'l!lU 
public 'llton of '\ud1 ltc;tc; thus Ruommcnd 1twn ">7 of the Rl Vtl \\ Bodv on 
Cl\ ii Ju'\llcc ( '1 commt!tLc of rccommcmhtwn c;ct up b) the Lord Ch mccllor 
Ill 1985) rcadc; Sohutors and harnc;terc; c;hould hL cnccn1r'lgcd 'lllll L xpeLILd 
to prm ulc 111fom11t1011 to the puhhL hy v.,1y of'>t l!Ld r 1tec; pcrc 1c;c or per hPur 
and c;hould he cnt1tlul It' frLL puhhc1t) 1hout thmc. r1tt<; 111 h\\\lr'> rcfur ii 
h'>h It 1c; cxpcc..tcd th,1t tluc; reu1mmcndat10n \\ 111LonH.'111to effect'' 1th111 fj, c 
to ten years A fire;! directive conccrnlng the ,1rnmmt of thL'>C c.oc;[c; \\ ,., 
mduded m the LLg 11 Ad'v1L c .md A c;c;1<.tam t ( ArnLnd111cn1) Rcruht 1onc; 1 CJC)2 

~L hulu le 6 
I or the time bcrng. the amount 1c; dctcrm111cd on the hac;1c; of the number 

of hourc; c;pent on the Lac;c .md 1tc; d1fliu1lt'v and <;11bc;ta11Lc The fct.c; of h Ht 1-.
tu" and c;olJuturc; 1rc high L omp'lred to the. f LL<; nf I rn yer<; 111 olhL r t nunt I IL c; 
( TIH I ill\ ~()( /( {\ ' Ca:< {(I' 7 OLlobu I 992 r 1) 

Appeal from a dcu<;ton hy a ta,mg m1'itcr ltc<; to '1 ludgL in ( h 1111hu<; 
ac;w;tcd b) 'J<;<,cc;c;orc; 111cludmg another Ta'\111g 1\1 i<.tcr 1nd an exputenced 
lqpl pncllt1onc..r 

J\<; c;t 1teJ before there 1~ no m md 1t01\ rcpre.,cn11tm11 ad !item 111 I 11g

l 111d When a p irty proLeui'> \\tthout a c;ol1utor hL m I\ lh lll'L the oppnc;111g 
pllt\ fL1r the cost<; \\llllh \\oultl oth~rn1c:;e hnc hettl llll\llrLd for mtl by a 
c;oliutor (l 111~ 1111<, 111 PLrc;o11 ((<Vil<; ,md I Xf1Lll<.L'>) All llld R\C Ord (12, r 
I 8) 

fkfore '1 wnt c,111be1<;c;uc.d '1 \Hit fee nl (Ltttrentlv) LIOO 1<, p1y'lhk Thi" 
ic; '1 fixed 1111ount \\ luLh 1s not rchtcd to the amount damlld If furthl r c;um 
mans arc 1sc:;ucd 111 the c.ourc;e of lhe procu .. dmg<; Lg. to c,111 w1tnt'-5t<; or 
experts, an 'lmount of L20 1c; pa) able for c.1th c;umrnonc; 

J\t the counl) court the court fee<> do depend on the 'lmount of thL claim, 
fee!> vary from £7 to 143 The C'ounly ( ourt f cec; Order ,rnd the Supreme 
Court Fee<> Order provide more details on fee<> 

fmally R ()(' Ord 21 provides for <;cumty for cn<,I<; If the pl 1t11ttff t'> a 
foreigner ltt1gat1ng 111 Cngland, the defendant can at any time ll1 the p1occcd-
111g<; after he ha<; 1ppe ireJ rcque<;t the tour! to Ncltr the pl 1mt1ll lo gl\ c 
c;ecunty for tht l.O<;tc; of the 1ct1011 Jn ac;c;c<;smg the rcquc<.t the <.ourl Lonc;1d
cr<; the actual c1rcumst 111ee5 of thl cac,c I I the pl 111111ff1c; d(11111ukd Ill one of 
the [(' member <;\ tlL <;, he m1y not bt rcqutrul to g1\ c '-l cunt v for coc;h 
bec.msc tht'> may uml11ct with artc; 59 and (10 11 ( 1rt11) l/11/1h111cl v 
l/amhwRCI (LCJ I July 1991) The pl.1111llffofan r ('member st 1tc 1-. Lm
crcd by the C JJJ\ 1982 on the ha51c; of\\ lllLh the d<. lcnd mt <; po~111on 1c; 
alrc'ldy more <.t Lurc m rt c;pcll oflhc enforcuncnt of thL Jttd!!mu1t ( \( c R t:;C 
Ord 1 r 1(1 )(.1)) 
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ATTACHMEhf 1112 C0- I f o { -I A e Doc Kef No-f 1L.e 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

SECTION L CALL DOCXET 
You are hereby notified that the following cases in which issue is 
not joined, or in which there has been no action within the past 60 
days will be called on WEDNESDAY, SEPTEMBER 30, 1998, at 9•00 am by 
JUDGE ELDON E. FALLON, and if no good cause be shown for such 

-inaction, they will be dismissed= 

97-1058 SOUTHERN TOWING COMPANY V FONTENOT MARINE TOWING, INC. 
ORDERED: 

97-1234 EVENT ENTERTAINMENT V. THE BEEF ROOM, INC., ET AL 
ORDERED: 

97-1870 LENDAR DENT III, ET AL V. JIVE RECORS, INC., ET AL 
ORDERED: 

98-212 OLSHER METALS CORPORATION, ET AL V. MV FRANKA, ET AL 
ORDERED: 

98-411 FRANK W. WINNE &: SONS, INC, ET AL V. MV ALMIRANTE LUIS 
ORDERED: 

98-820 BOCKERSON BALBERSTADT, INC. V ASICS TIGER CORPORATION 
ORDERED: 

98-822 ADAM AUTIN III, ET AL V. COMMERCIAL RECOVERY SYSTEMS 
ORDERED: 

98-1008 DUC V VO V. LU THI CAO, ET AL 
ORDERED. 

98-1113 RENELL COMPEAUX V. JAMES GILLESPIE, ET AL 
ORDERED: 

98-1341 K S MEDNOR V. PENTAL INSURANCE CO., LTD. 
ORDERED: 

98-1516 USA V. CHARLES HENRY II~ 
ORDERED: 

98-1647 MARATHON-ASHLAND PETROLEUM, LLC V. MV ALKAIOS 
ORDERED. 

98-1650 WESTLEY WEST, ET AL V. NICK A. CONGEMI, ET AL 
ORDERED: 
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CALL DOCKET set WEDNESDAY, SEPTEMBER 30, 1998, 9 00 AM, SECTION L 
Page 2 

98-1753 JOSEPH JONES, SR. V. NEW ORLEANS PADDLEWHEELS, INC. 
ORDERED: 

98-1846 PRISCILLA FOSTER V. SOCIAL SECURITY ADMINISTRATION 
ORDERED: 

98-1862 CLAUDETTE MATTHEWS, ET AL V DIXIE WAREHOUSE & CARTAGE 
ORDERED: 

98-1983 SHANE LAIRD V. LOUIS TALLO, ET AL 
ORDERED: 

98-2052 U. S. RENTALS OF CA., INC. V. THADDEUS M. BIAGAS, ET AL 
ORDERED: 

98-2122 MITSUI & CO (USA), INC. V. MV EBER, ET AL 
ORDERED. 

September 15, 1998 
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ATTACHH:CNT 1113 

MINUTE ENTRY 
FALLON, J. 
JULY 8, 1.998 

Ca Jf of 

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF LOUISIANA 

U S DISTRJr;T COUF 
EASTEoH Dl3Tr.1C r OF U.JUl31P' 

FILED 1- JO ,,Cf% 
LOREITA G w~p-E 

CLERK <(;'--

SECTION L CALL DOCKET 
The following cases were called this date to show cause why they 
should not be dismissed After hearing, IT IS ORDERED that said 
cases be disposed of as follows: 

95-3972 KEVIN PAUL PELLEGRIN V. SCI-TECH INSTRUMENTS, ET AL 
ORDERED: PASSED 3 0 DAYS FOR POLARIS TO ANSWER. 

96-3898 OBO TRANSPORT SERVICES, INC. V HIRED TRUCKS, INC. 
ORDERED: Issue Joined 

97-1058 SOUTHERN TOWING COMPANY V. FONTENOT MARINE TOWING, INC. 
ORDERED: PASSED 30 DAYS. 

97-1358 DANIEL LEE V. CANAL BARGE COMPANY, INC., ET AL 
ORDERED: Passed 100 days from 6-26-98. 

97-2067 KENNETH J. DUCOTE V MORRIS HOLMES, ET AL 
ORDERED: PASSED 30 DAYS 

97-1.870 LENDAR DENT III, ET~ V. JIVE RECORDS, INC., ET AL 
ORDERED: Defendant, Michael Tyler, is dismissed w/o preJudice. 

97-3630 JOSEPH CLAY, JR., ET AL V. MV ATLANTIC BULKER, ET AL 
ORDERED: Defts, Japan Cargo Tally Corporation, Masumoto Kaiun 

Sangyo KK and Mitsui OSK Lines Ltd, are disIIl1.ssed w/o 
preJudice. 

97-3878 CRESCENT TOW. & SALVAGE CO., INC. V. MV FAREAST VICTORY 
ORDERED: Issue Joined. 

97-3892 FERROSTAAL INC V. MV IKAN TAMBAN, ET AL 
ORDERED. 60 day dismissal. 

97-3949 AYSHONE HARRIS, ET AL V. NORMA LADNER, ET AL 
ORDERED. Stipulation of dismissal with preJudice. 

98-212 OLSHER METALS CORP .. ET AL V. MV FRANKA ET AL 
ORDERED: PASSED 30 DAYS. 

98-410 AMENTA FORD, ET AL V HARRY LEE, ET AL 
ORDERED· Extension of time until 7-1.5-98 to plead. 

98-411 F. WINNE & SONS, INC., ET ~L V. MV ALMIRANTE LUIS BRION 
ORDERED. PASSED 30 DAYS 

98-479 EDMORE GREEN, III V JACK STRAIN, ET AL 
ORDERED· Passed 30 days from 6-30-98 
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CALL DOCKET held JULY 8 1 1999, SECTION L 
Page 2 

98-562 
ORDERED 

98-567 
ORDERED 

98-684 
ORDERED 

KATHERINE E REED V CHENAULT CREEK APARTMENTS 
Extension of time 20 days from 7-8-98. 

KIRK P. REULET, ET AL V ROBERT MCCULLOUGH, ET AL 
Issue Joined. 

FREDERICK D DEES, JR. V MOBIL OIL CORP., ET AL 
60 day dismissal. 

98-768 JOYCE WATSON, ET AL V. HOFFMAN-LAROCHE, INC., ET AL 
ORDERED. Mtn and Order to DiSlilJ..ss 

98-822 ADAM AUTIN III, ET AL V. COMMERCIAL RECOVERY SYSTEMS 
ORDERED PASSED 60 DAYS 

98-909 RONALD R. BELBACH V. N.O. FIREMEN'S FEDERAL CREDIT UNION 
ORDERED 60 day dismissal. 

98-917 JOE HAND PROMOTIONS, INC. V. ROOTEEERS SPORTS TAVERN 
ORDERED. 60 day dismissal. 

98-1008 DUC V VO V. LU THI ,CAO, ET AL 
ORDERED PASSED 60 DAYS. -

9 8 - l 02 3 JANUARIUS BELLMAN, ET AL V. NORCEN EXPLORER, INC. , ET AL 
ORDERED DEFENDANT, PHILLIPS SERVICES/LA, rs DISMISSED WITHOUT 

PREJUDICE. PASSED 15 DAYS FOR DEFENDANT, NORCEN 
EXPLORER, TO ANSWER. (Pete Lewis, Esq ) 
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ATTACHMENT 1114 

RULE 20 - ABANDONMENT OF CIVIL APPEAL 

A Except as provided hereafter when no act1v1ty occurs m an 
appeal for three years, the appeal shall be d1sm1ssed as abandoned, and 
notice thereof shall be sent to the appellant or the appellant's attorney at 
the last address shown on the court's records 

8 If a stay order or notice thereof resulting from a bankruptcy, 
rece1versh1p, l1qu1dat1on, or like proceeding rs filed the Clerk of Court 
shall send a notice to the appellant that one year thereafter the appeal 
shall be d1sm1ssed as abandoned unless the appellant 1n the meantime 
files a motion showing why the appeal should not be d1sm1ssed 

C If the court 1s not1f1ed that a case has been settled or that the 
progress of a case should be suspended for any reason the Clerk of 
Court shall send a notice to the appellant that nrnety days thereafter the 
appeal shall be d1sm1ssed as abandoned unless the appellant in the 
meantime files a motion showing why the appeal should not be 
d1sm1ssed -

D In the event that an appellant files a written motion pursuant to 
Section (B) or (C) the court may order that the appeal be d1sm1ssed as 
scheduled, that the time of the d1sm1ssal be extended, or that any other 
appropriate action be taken 

ADOPTED ON FEBRUARY 12, 1998 
EFFECTIVE DATE JULY 1, 1998 
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Rule 15 RULES OF CIVIL PROCEDURE 

lnt.erpreter of the Federal Ru/,es of Civil Procedure, 63 
NOTRE DAME L REV 720 (1988), Brussack Outrageous 
Fortune The Case for Amending Rui,e 15(c) Again, 61 
S CAL L REV 671 (1988), LeW1s The Excessive History of 
Federal Rule 15(c) and Its Lessons for Civil Ru/,es Rem 
swn, 86 MICH L REV 1507 (1987) 

In alloW1ng a name-correctmg amendment withm the time 
allowed by Rule 4(m) (subd!Vlsion (m) m Rule 4 was a 
proposed subdlVlsion which was withdrawn by the Supreme 
Court], this rule allows not only the 120 days specified m 
that rule, but also any addit10nal tune resulting from any 
extension ordered by the court pursuant to that rule, as may 
be granted for example, Jf the defendant is a fugibve from 
sernce of the summons 

Tlus revtsion, together with the revis10n of Rule 4(1) 
[revision to subd1V1s10n (i) m Rule 4 was a proposed rem1on 
which was withdrawn by the Supreme Court} with respect 
to the failure of a plaintiff m an acbon agamst the Umted 
States to effect tunely servtce on all the appropriate offi
cials, 1s intended to produce results contrary to those 
reached m Gardner v Gart'T1Wn, 880 F 2d 797 (4th c1r 
1989), Rys v US Postal Sermce, 886 F 2d 443 (1st c1r 
1989) Martins Food & Liquor Inc. v US Dept. of Agn 
culture, 14 FR S 3d 86CNDIll1988) But cf Montgomery 
v Umt.ed Stat.es Postal Seruice, 867 F .2d 900 (5th c1r 1989), 
Warren v Department of the Army 867 F 2d 1156 (8th c1r 
1989), Miles v Department of the Army 881 F 2d 777 (9th 
c1r 1989), Barsten v Department of the lnterwr 896 F 2d 
422 (9th c1r 1990) Brown v Georgia Dept. of Revenue 881 
F .2d 1018 (11th cir 1989) 

1993 AMENDMENT 
The amendment conforms the cross reference to Rule 4 to 

the revision of that rule 

Rule 16 Pretnal Conferences, Scheduling, 
Management 

(a) Pretrial Conferences, ObJect1ves In any ac
tion, the court may m its discretion direct the attor
neys for the parties and any unrepresented parties to 
appear before it for a conference or conferences 
before tnal for such purposes as 

(1) expediting the dlsposition of the action, 
(2) estabhshmg early and continwng control so 

that the case will not be protracted because of lack of 
management, 

(3) discouraging wasteful pretnal activities, 
( 4) improvmg the quality of the tnal through more 

thorough preparation, and, 
(5) factlitating the settlement of the case 
(b) Scheduling and Planning Except m catego

nes of actions exempted by district court rule as 
mappropnate, the distnct Judge, or a magistrate 
Judge when authonzed by distnct court rule, shall, 
after receiving the report from the parties under 
Rule 26(f) or after consulting with the attorneys for 
the parties and any unrepresented parties by a 
scheduling conference, telephone, mail or other swt-

able means, enter a scheduling order that Inmts the 
time 

(1) to JOm other parties and to amend the plead- I 
mgs, 

(2) to file motions, and 

(3) to complete discovery 

The schedulmg order may also mclude 

(4) modifications of the tunes for dlsclosures under I 

Rules 26(a) and 26(e)(l) and of the extent of dlscov
ery to be pernutted, 

(5) the date or dates for conferences before tnal, a 
final pretnal conference, and tnal, and 

(6) any other matters appropnate m the circum
stances of the case 

The order shall issue as soon as practicable but m 
any event withm 90 days after the appearance of a 
defendant and withm 120 days after the complamt 
has been served on a defendant A schedule shall not 
be modified except upon a showmg of good cause and 
by leave of the dlstnct Judge or, when authonzed by 
local rule, by a magistrate Judge 

(c) Sub3ects for Cons1derat10n at Pretrial Con 
ferences At any conference under this rule consid
eration may be given, and the court may take appro
pnate action, with respect to 

(1) the formulation and simplification of the issues, 
including the ehmmation of fnvolous clauns or de
fenses, 

(2) the necessity or desirab1hty of amendments to 
the pleadings, 

(3) the possibility of obtammg admissions of fact 
and of documents which will avoid unnecessary proof, 
stipulations regarding the authentlcrty of documents, 
and advance rulings from the court on the admissibil
ity of evidence, 

(4) the avoidance of unnecessary proof and of cu
mulative evidence, and lurutations or restnctions on 
the use of testunony under Rule 702 of the Federal 
Rules of Evidence, 

(5) the appropnateness and timmg of summary 
adJudication under Rule 56, 

(6) the control and scheduling of discovery, mclud
mg orders affecting disclosures and discovery pursu
ant to Rule 26 and Rules 29 through 37, 

(7) the identification of witnesses and documents, 
the need and schedule for filing and exchangmg 
pretnal bnefs, and the date or dates for further 
conferences and for tnal, 

(8) the advisability of refemng matters to a magis
trate Judge or master 
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(9) settlement and the use of special procedures to 
assist in resolving the dispute when authonzed by 
statute or local rule, 

(10) the form and substance of the pretnal order, 
(11) the disposition of pending motions, 
(12) the need for adopting special procedures for 

managing potentially difficult or protracted actions 
that may mvolve complex issues, multiple parties, 
difficult legal questions, or unusual proof problems, 

(13) an order for a separate tnal pursuant to Rule 
42(b) with respect to a claim, counterclaim, cross
claim, or tlurd-party claim, or with respect to any 
particular issue m the case, 

(14) an order chrectmg a party or parties to pres
ent evidence early m the trial with respect to a 
manageable issue that could, on the evidence, be the 
basis for a Judgment as a matter of law under Rule 
50(a) or a Judgment on partial findmgs under Rule 
52(c), 

(15) an order establ!shing a reasonable lmut on the 
time allowed for presentmg evidence, and 

(16) such other matters as may facilitate the Just, 
speedy, and inexpensive disposition of the action 

At least one of the attorneys for each party partici
pating in any conference before trial shall have au
thonty to enter into st.lpulations and to make adinJs
s1ons regarding all matters that the participants may 
reasonably anticipate may be discussed If appropn 
ate, the court may reqwre that a party or its repre
sentative be present or reasonably available by tele
phone m order to consider possible settlement of the 
dispute 

(d) Fmal Pretrial Conference Any final pretrial 
conference shall be held as close to the time of tnal 
as reasonable under the Circumstances The partici
pants at any such conference shall formulate a plan 
for trial, mcluding a program for facilitating the 
adnussion of evidence The conference shall be at
tended by at least one of the attorneys who wtll 
conduct the tnal for each of the parties and by any 
unrepresented parties 

(e) Pretrial Orders After any conference held 
pursuant to tlus rule, an order shall be entered 
reciting the action taken This order shall control 
the subsequent course of the action unless modified 
by a subsequent order The order following a final 
pretnal conference shall be modified only to prevent 
manifest II!Justlce 

(f) Sanctions If a party or party's attorney fatls 
to obey a scheduhng or pretrial order, or If no 
appearance is made on behalf of a party at a schedul
ing or pretrial conference, or If a party or party's 
attorney is substantially unprepared to participate m 
the conference, or if a party or party's attorney fatls 

to participate m good faith, the Judge, upon mot10n or 
the Judge's own 1mtiative, may make such orders with 
regard thereto as are Just, and among others any of 
the orders provided m Rule 37(b)(2)(B), (C), (D) In 
lieu of or in addition to any other sanction, the Judge 
shall reqmre the party or the attorney representing 
the party or both to pay the reasonable expenses 
mcurred because of any noncompl!ance with tlus rule, 
mcluding attorney's fees, unless the Judge finds that 
the noncompl!ance was substantially JUStrlied or that 
other circumstances make an award of expenses un 
JUSt 
(As amended Apr 28, 1983, eff Aug 1, 1983, Mar 2, 1987, 
eff Aug 1, 1987, Apr 22, 1993, eff Dec 1, 1993) 

NOTES OF ADVISORY COMMITTEE ON RULES 
1937 ADOPTION 

1 Smular rules of pre-tnal procedure are now m force m 
Boston Cleveland, Detroit, and Los Angeles and a rule 
substantially hke thJS one has been proposed for the urban 
centers of New York state For a d1scuss10n of the success 
ful operation of pre-tnal procedure m relieving the congest
ed cond1t10n of tnal calendars of the courts m such cities 
and for the proposed New York plan, see A Proposal for 
M1mmizmg Calendar Delay in Jury Cases (Dec 1936-pub
hshed by the New York Law Society), Pre Tnal Procedure 
and Admm1Strat10n, Third Annual Report of the Judicial 
Council of the State of New York (1937), pages 207-243, 
Report of the Comm1ss1on on the Admm1Strat1on of Justice 
m New York State (1934), pp (288)-(290) See also Pre
tnal Procedure m the Wayne Circuit Court Detr01t, Michi
gan, Sixth Annual Report of the Jud1cxal Counctl of Michl 
gan (1936), pp 63-75 and Sunderland The Theory and 
Practice of Pre tnaI Procedure (Dec 1937) 36 Mich L Rev 
215-226 21 J.Am Jud Soc 125 Compare the English pro
cedure !mown as the 'summons for directions, ' English 
Rules Under the Judicature Act (The Annual Practice, 1937) 
0 38a, and a sumlar procedure m New Jersey, N.J S.A. 
2 27-135, 2 27-136, 2 27-160, N.J Supreme Court Rules, 2 
N J Misc Rep (1924) 1230 Rules 94, 92, 93 95 (the last 
three as amended 1933 11 NJ Misc Rep (1933) 955, 
N J S.A. Tit 2) 

2 Compare the similar procedure under Rule 56(d) 
(Summary Judgment-Case Not Fully Ad,Judicated on Mo
b.on) Rule 12(g) (Consohdat10n of Motions), by requlli.Ilg to 
some extent the consohdat1on of motions dealmg with mat
ters prehmmary to tnal, 1s a step in the same direction In 
connection With clause (5) of this rule see Rules 53(b) 
(Masters, Reference) and 53(e)(3) (Master's Report In 
Jury Actions) 

1983 AMENDMENT 
Introduction 
Rule 16 has not been amended smce the Federal Rules 

were promulgated m 1938 In many respects, the rule has 
been a success For example there 1s evidence that pretnal 
conferences may unprove the quahty of Justice rendered m 
the federal courts by sharpenmg the preparation and pre
sentation of cases tending to ehmmate tnaI surpnse, and 
unproVlllg, as well as facilitating, the settlement process 
See 6 Wnght & Miller Federal Practice and Procedure 
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Civtl § 1522 (1971) However, in other respects particularly 
with regard to case management the rule has not always 
been as helpful as 1t might have been Thus there has been 
a widespread feelmg that amendment JS necessary to en
courage pretrial management that meets the needs of mod 
em ht1gat1on See Report of the N ai,wna/, Commisswn for 
the Re'IJ'UlW of Antitrust Laws and Procedures (1979) 

Ma,ior cnt1c1sm of Rule 16 has centered on the fact that 
its application can result m over-regulation of some cases 
and under-regulation of others In simple run of-the-mill 
cases, attorneys have found pretnal reqmrements burden
some It 1s claimed that over-admu11strat1on leads to a 
series of m1m-tnals that result in a waste of an attorney's 
t1IT1e and needless expense to a chent Pollack, Pretrwl 
Procedures More Effectively Handled, 65 FR D 475 (1974) 
This 1s especially hkely to be true when pretrial proceedmgs 
occur long before tnal At the other end of the spectrum 
the d1Scret1onary character of Rule 16 and its orientation 
toward a smgle conference late m the pretnal process has 
led to under admuustrat1on of complex or protracted cases 
Without JUd1C1al guidance begmnmg shortly after mst1tut1on, 
these cases often become mired in dJScovery 

Four sources of criticism of pretnal have been identified 
FJrSt, conferences often are seen as a mere exchange of 
legahst1c contentions without any real analysis of the partic
ular case Second, the result frequently JS nothing but a 
formal agreement on minutiae Thrrd, the conferences are 
seen as unnecessary and t1IDe-consummg in cases that will 
be settled before trial Fourth the meetings can be cere 
momal and ntuahstic, havmg httle effect on the tnal and 
bemg of ffilillffial value, particularly when the attorneys 
attending the sessions are not the ones who will try the case 
or lack authonty to enter into bmdmg st1pulat1ons See 
generally McCargo v Hedrick, 545 F 2d 393 (4th Crr 1976) 
Pollack, Pretrwl Procedures More Effectively Handled, 65 
FR D 475 (1974) Rosenberg, The Pretrwl Conference and 
Effective Justice 45 (1964) 

There also have been difficult1es with the pretrial orders 
that JSsue following Rule 16 conferences When an order JS 

entered far m advance of tnal, some issues may not be 
properly formulated Counsel naturally are cautious and 
often try to preserve as many options as possible If the 
Judge who tries the case did not conduct the conference he 
could find it difficult to determme exactly what was agreed 
to at the conference But any ms1stence on a detailed order 
may be too burdensome dependmg on the nature or posture 
of the case 

Given the significant changes m federal c1vtl htlgat1on 
smce 1938 that are not reflected m Rule 16, 1t has been 
extensively rewritten and expanded to meet the challenges 
of modern httgat1on Emptncal studies reveal that when a 
tnal Judge mtervenes personally at an early stage to assume 
JUdlClal control over a case and to schedule dates for comple
tion by the parties of the pnnc1pal pretrial steps the case is 
disposed of by settlement or trial more effiCJently and with 
less cost and delay than when the parties are left to therr 
own devtces Flanders, Case Martal}ement and Court Man 
11{/ement in United States District Courts 17 Federal Judi 
c1al Center (1977) Thus the rule mandates a pretrial 
scheduhng order However, although scheduhng and pre 
trial conferences are encouraged m appropriate cases, they 
are not mandated 

D1scuss1on 
Subd1Vls1on (a), Pretnal Conferences, ObJecbves 

The amended rule makes scheduhng and case management 
an express goal of pretnal procedure ThJS 1s done m Rule 
16(a) by shifting the emphasJS away from a conference 
focused solely on the trial and toward a process of JUd1ctal 
management that embraces the entire pretrial phase espe 
c1ally motions and discovery In addition the amendment 
exphc1tly recogmzes some of the obJect1ves of pretnal con 
ferences and the powers that many courts already have 
assumed Rule 16 thus wtll be a more accurate reflection of 
actual practu:e 

Subd1VIs1on (b), Scheduling and Planning The most 
s1gmficant change in Rule 16 is the mandatory schedulmg 
order descnbed m Rule 16(b), which 1s based m part on 
W1sconsm ClVll Procedure Rule 80210 The idea of sched 
ulmg orders 1s not new It has been used by many federal 
courts See e g Southern D1stnct of Indiana, Local Rule 
19 

Although a mandatory schedulmg order encourages the 
court to become mvolved m case management early m the 
lit1gat1on it represents a degree of JUd1c1al mvolvement that 
is not warranted m many cases Thus, subd1V1S1on (b) 
perrmts each d1stnct court to promulgate a local rule under 
Rule 83 exemptmg certam categones of cases m which the 
burdens of scheduling orders exceed the adm1IUStrattve 
efficiencies that would be gamed See Eastern District of 
Vrrgmia Local Rule 12(1) Logical candidates for thIS 
treatment mclude soctal secunty disability matters habeas 
corpus pet1t1ons forfeitures and revtews of certam admmis 
trat1ve act10ns 

A scheduhng conference may be requested either by the 
Judge a magistrate when authonzed by d1stnct court rule, 
or a party withm 120 days after the summons and complamt 
are filed If a scheduhng conference JS not arranged withm 
that time and the case is not exempted by local rule, a 
schedulmg order must be issued under Rule 16(b), after 
some commumcat10n wtth the parties, which may be by 
telephone or mail rather than m person The use of the 
term Judge m subdJVJs10n (b) reflects the Advisory Com 
m1ttee s Judgment that 1t is preferable that thJS task should 
be handled by a d1stnct Judge rather than a magistrate, 
excect when the magistrate is actmg under 28 US C 
§ 636(c) While personal supervision by the trial JUdge JS 
preferred the rule m recogn1t10n of the 1IDpract1cahty or 
difficulty of complying with such a requrrement in some 
dJStricts, authonzes a distnct by local rule to delegate the 
duties to a magistrate In order to formulate a practicable 
scheduhng order the Judge, or a magistrate when autho 
nzed by d1stnct court rule, and attorneys are requrred to 
develop a ttmetable for the matters lJSted m Rule 
16(b)(l)--(3) As md1cated m Rule 16(b)(4)--(5), the order 
may also deal with a wtde range of other matters The rule 
is phrased perrmss1vely as to clauses (4) and (5), however, 
because scheduling these items at an early pomt may not be 
feasible or appropnate Even though subd1V1S1on (b) relates 
only to scheduling, there 1s no reason why some of the 
procedural matters hsted m Rule 16(c) cannot be addressed 
at the same time, at least when a scheduhng conference JS 

held 
Item (1) assures that at some pomt both the parties and 

the pleadmgs will be fuced bv settmg a tune withm wluch 
JOmder of parties shall be completed and the pleadings 
amended 
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Item (2) requxres settmg tll'Tle hm1ts for mterposing van 
ous motions that otheI"W!Se might be used as stalhng tech 
n1ques 

Item (3) deals with the problem of procrastmat1on and 
delay by attorneys m a context m which schedulmg 1s 
especially unportant-d1Scovery Scheduling the complet10n 
of d1Scovery can serve some of the same functions as the 
conference descnbed m Rule 26(f) 

Item (4) refers to settmg dates for conferences and for 
trial Scheduling multiple pretnal conferences may well be 
desirable If the case IB complex and the court believes that a 
more elaborate pretrial structure such as that descnbed m 
the Manual for Complex Litigation, should be employed 
On the other hand only one pretnal conference may be 
necessary m an uncomplicated case 

As long as the case 18 not exempted by local rule, the 
court must 1Ssue a wntten schedulmg order even If no 
scheduhng conference is called The order, hke pretnal 
orders under the former rule and those under new Rule 
16(c), normally will 'control the subsequent course of the 
action" See Rule 16(e) After consultat1on with the attar 
neys for the parties and any unrepresented parties-a for
mal motion IS not necessary-the court may modify the 
schedule on a showmg of good cause If 1t cannot reasonably 
be met despite the diligence of the party seeking the 
extension Smee the scheduling order 1s entered early in 
the litigation, thJS standard seems more appropnate than a 
"manifest lllJUStlce" or "substantial hardship" test. Other 
WJSe, a fear that extensions will not be granted may encour 
age counsel to request the longest poss!ble penods for 
completing pleading, JOmder, and discovery Moreover 
changes m the court's calendar somet1IDes wtll obhge the 
Judge or mag15trate when authonzed by district court rule 
to modify the scneduhng order 

The d1stnct courts undoubtedly will develop several proto 
type schedulmg orders for different types of cases In 
addition, when no formal conference 1s held, the court may 
obtam schedulmg information by telephone, mail, or other 
W!Se In many !IlStances thIS wtll result m a schedulmg 
order better suited to the md1V1dual case than a standard 
order, Without taking the time that would be reqm.red by a 
formal conference. 

Rule 16(b) assures that the Judge Wiil take some early 
control over the htigat1on, even when its character does not 
warrant holdmg a scheduling conference Despite the fact 
that the process of prepanng a schedulmg order does not 
always bnng the attorneys and Judge together, the flXlllg of 
time luruts serves 

to stunulate htigants to narrow the areas of mquiry and 
advocacy to those they believe are truly relevant and 
matenal Tune bm1ts not only compress the amount of 
time for ht1gation, they should also reduce the amount of 
resources invested m htigation Litigants are forced to 
estabbsh d1Scovery pnonties and thus to do the most 
ll'Tlportant work first. 

Report of the N at1onal Comm15sion for the Review of Anti
trust Laws and Procedures 28 (1979) 

Thus, except m exempted cases, the Judge or a mag15trate 
when authonzed by dJStnct court rule Will have taken some 
action m every case withm 120 days after the complamt JS 
filed that notifies the attorneys that the case wtll be moV!llg 
toward tna1 Subd1V1S1on (b) IS reenforced by subdiV1S1on 
(f), which makes it clear that the sanctions for violatmg a 

-schedulmg order are thP same as those for violating a 
pretnal order 

Subd1vis10n (c) SubJects to be Discussed at Pretnal 
Conferences This subd1V1s10n expands upon the bst of 
thmgs that may be discussed at a pretnal conference that 
appeared m ongmal Rule 16 The mtent1on IS to encourage 
better planrung and management of ht1gat10n Increased 
Judicial control dunng the pretrial process accelerates the 
processing and termination of cases Flanders Case Man 
agement and Court Management in United States Dzstnct 
Courts Federal Judicial Center (1977) See also Report of 
the National Commission for the Remew of Antitrust Laws 
and Procedures (1979) 

The reference m Rule 16(c)(l) to formulation" 1s mtended 
to clarify and confirm the court's power to identify the 
htigable 1Ssues It has been added m the hope of promotmg 
efficiency and conserving Judicial resources by 1dentlfymg 
the real issues pnor to tnal thereby saVJng time and 
expense for everyone See generally Meadow Gold Prods 
Co t Wnght,, 278 F .2d 867 (DC Cir 1960) The notion IS 
emphasized by expressly authonzmg the ehmmat1on of fnv 
olous claims or defenses at a pretrial conference There JS 
no reason to require that thJS await a formal mot10n for 
summary Judgment. Nor IS there any reason for the court 
to wait for the parties to llllt1ate the process called for m 
Rule 16(c)(l) 

The tlffimg of any attempt at JSsue formulation IS a matter 
of Judicial dIBcretmn In relat1vely Sll'Tlple cases 1t may not 
be necessary or may take the form of a stipulation between 
counsel or a request by the court that counsel work together 
to draft a proposed order 

Counsel bear a substantial responsibility for assJStmg the 
court m identlfymg the factual 1Ssues worthy of tna1 If 
counsel fail to identify an issue for the court the nght to 
have the issue tned IS waived Although an order specify 
mg the 1Ssues JS mtended to be bmdmg, it may be amended 
at trial to avoid manifest lllJUSt1ce See Rule 16(e) Howev 
er, the rule s effectiveness depends on the court employmg 
its d1scret1on sparmgly 

Clause (6) acknowledges the widespread avallab1hty and 
use of magistrates The correspondmg proV1S1on m the 
angina! rule referred only to masters and !united the func 
tion of the reference to the making of fmdmgs to be used 
as evidence" m a case to be tried to a JUry The new text 1s 
not hmited and broadens the potential use of a mag15trate to 
that permitted by the Magistrate's Act 

Clause (7) explicitly recogruzes that 1t has become com
monplace to dIScuss settlement at pretrial conferences 
Smee 1t obVJously eases crowded court dockets and results 
m saVlllgs to the litigants and the JUd1cial system, settlement 
should be facilitated at as early a stage of the htigation as 
possible Although 1t 1s not the purpose of Rule 16(b)(7) to 
IIDpose settlement negotJat1ons on unwtlhng htigants, it JS 
believed that proVIdmg a neutral forum for d1Scussmg the 
subJect might foster 1t See Moore's Federal Practu:e 
'll 1617, 6 Wnght & Mtller Federal Practu:e and Proce 
dure Civil§ 1522 (1971) For mstance, a Judge to whom a 
case has been assigned may arrange on h1S own motion or 
at a party's request, to have settlement conferences handled 
by another member of the court or by a magistrate The 
rule does not make settlement conferences mandatory be
cause they would be a waste of time m many cases See 
Flanders Case Management and Court Management in the 
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United States Distru;t Courts 39 Federal Judicial Center 
(1977) Requests for a conference from a party indicating a 
wtlhngness to talk settlement normally should be honored 
unless thought to be frivolous or dilatory 

A settlement conference 1s appropriate at any time It 
may be held m con.Junction with a pretnal or discovery 
conference although vanous obJectives of pretrial manage 
ment, such as moving the case toward trial may not always 
be compatible with settlement negotiations and thus a 
separate settlement conference may be desirable See 6 
Wnght & Miller, Federal Prru;tice and Procedure Civil 
§ 1522, at p 571 (1971) 

In addition to settlement, Rule 16(c)(7) refers to exploring 
the use of procedures other than htigation to resolve the 
dispute Tlus mcludes urgmg the litigants to employ adJu
dicatory techmques outside the courthouse See, for exam
ple, the expenment described m Green Marks & Olson, 
Settling Large Case Litigaiwn An Alternative Awroach, 
11 Loyola of L.A. L Rev 493 (1978) 

Rule 16(c)(l0) authonzes the use of special pretrial proce
dures to expedite the adJudicatlon of potentially difficult or 
protracted cases Some dIStnct courts obVIously have done 
so for many years See Rubin, TM Managed Calendar 
Some Pragmatic Suggestions About Achieving th<3 Just., 
Speedy and Ine:r;pensive Determinaiwn of Civil Cases m 
Federal Courts, 4 Just Sys J 135 (1976) Clause 10 
pr0V1des an explicit authonzation for such procedures and 
encourages their use No particular techniques have been 
described the Committee felt that fleXlbihty and expenence 
are the keys to efficient management of complex cases 
Extensive guidance IS offered m such documents as the 
Manual for Camplex Litigation. 

The rule simply identifies characteristics that make a case 
a strong candidate for special treatment. The four men
tioned are illustrative, not exhaustive and overlap to some 
degree But expenence has shown that one or more of 
them will be present m every protracted or difficult case 
and 1t seems desirable to set them out See Kendig, Proce 
dures for Management of Non Routine Cases 3 Hofstra 
L Rev 701 (1975) 

The last sentence of subdiVIS10n (c) IS new See Wiscon 
sm Civtl Procedure Rule 802 11(2) It has been added to 
meet one of the cntiC1Sms of the present practice described 
earlier and msure proper preconference preparation so that 
the meetlng IS more than a ceremonial or ntual!Stic event 
The reference to "authonty" lS not mtended to msISt upon 
the abtl1ty to settle the litigation Nor should the rule be 
read to encourage the Judge conducting the conference to 
compel attorneys to enter mto stipulations or to make 
admISs1ons that they consider to be unreasonable, that touch 
on matters that could not normally have been anticipated to 
arise at the conference or on subJects of a dunensmn that 
normally require pnor consultation with and approval from 
the chent 

Subdms1on (d), Fmal Pretnal Conference This pro 
VIS1on has been added to make 1t clear that the time 
between any final pretnal conference (which m a simple 
case may be the only pretna! conference) and tnal should be 
as short as possible to be certam that the htigants make 
substantial progress with the case and av01d the inefficiency 
of having that preparat10n repeated when there is a delay 
between the last pretnal conference and tnal An optimum 
time of 10 days to two weeks has been suggested by one 

federal Judge Rubm, TM Managed Calendar Some Prag 
matic Suggestions About Achieving the Just, Speedy and 
lne:r;pensive Determination of Civil Cases in Federal 
Courts, 4 Just Sys J 135, 141 (1976) The Committee, 
however, concluded that it would be mappropnate to fix a 
precise tune m the rule, given the numerous variables that 
could bear on the matter Thus the tuning has been left to 
the court's discretion 

At least one of the attorneys who will conduct the tnal for 
each party must be present at the fmal pretrial conference 
At this late date there should be no doubt as to which 
attorney or attorneys this will be Smee the agreements 
and stipulations made at this final conference will control 
the trial the presence of lawyers who will be involved m it IS 
especially useful to assist the Judge m structunng the case, 
and to lead to a more effective tnal 

Subdms1on (e), Pretnal Orders Rule 16(e) does not 
substantially change the portion of the ongmal rule dealmg 
with pretrial orders The purpose of an order lS to guide 
the course of the htigat10n and the language of the ongmal 
rule makmg that clear has been retained No compellmg 
reason has been found for m3Jor reVIS1on, especially since 
this portion of the rule has been mterpreted and clanfied by 
over forty years of Judicial decISions with comparatlvely 
httle difficulty See 6 Wnght & Miller, Federal Prrretice 
and Procedure Ciml §§ 1521-30 (1971) Changes m lan
guage therefore have been kept to a mmunum to avoid 
confusion 

Smee the amended rule encourages more extensive pre
tnal management than did the ongmal two or more confer 
ences may be held m many cases The language of Rule 
16(e) recogmzes thlS possibility and the corresponding need 
to ISsue more than one pretnal order m a single case 

Once formulated, pretrial orders should not be changed 
lightly, but total mfleX!bility JS undesirable See, e g Clark 
v Pennsylvania RR Co, 328 F 2d 591 (2d Cir 1964) The 
exact words used to describe the standard for amending the 
pretnal order probably are less unportant than the meanmg 
given them m practlce By not imposing any limitation on 
the ability to modify a pretna! order, the rule reflects the 
reality that m any process of contlnuous management what 
is done at one conference may have to be altered at the 
next In the case of the final pretna! order, however, a 
more stringent standard lS called for and the words 'to 
prevent manifest 1r1JUst1ce," which appeared m the ongmal 
rule, have been retained They have the virtue of famtlian 
ty and adequately describe the restraint the tnal Judge 
should exercise 

Many local rules make the plamtlffs attorney responsible 
for drafting a proposed pretrial order, either before or after 
the conference Others allow the court to appoint any of the 
attorneys to perform the task, and others leave 1t to the 
court See Nate, Pretrial Conference A Critical Examina 
twn of Local Rules Adopted by Federal District Courts, 64 
Va L Rev 467 (1978) Rule 16 has never addressed thlS 
matter Smee there IS no consensus about which method of 
drafting the order works best and there IS no reason to 
beheve that nationwide uniformity is needed, the rule has 
been left stlent on the pomt See Handbook for Effective 
Pretrial Procedure, 37 F R D 225 (1964) 

Subdms1on (f), Sanctions Ongmal Rule 16 did not 
mention the sanctions that might be imposed for failing to 
comply with the rule However courts have not hesitated 
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to enforce it by appropriate measures See e.g Link v 
Wabash R Co 370 U S 628 (1962) (dJStnct court's dismJSsal 
under Rule 41(b) after plaintiffs attorney failed to appear at 
a pretnal conference upheld), Admiral Theatre Corp v 
Douglas Theatre, 585 F .2d 877 (8th Cll" 1978) (dJStnct court 
has dJScretlon to exclude exhibits or refuse to permit the 
testunony of a witness not hsted pnor to tnal in contraven
tlon of its pretnal order) 

To reflect that existing practice, and to obviate depen
dence upon Rule 41(b) or the court's inherent power to 
regulate litigation, cf Societe Internat=le Pour Partic 
ipatwns Industrielles et Commerciales, SA v Rogers, 357 
U S 197 (1958), Rule 16(f) expressly provides for unposmg 
sanctions on disobedient or recalCJtrant parties, thell" attar 
neys, or both m four types of s1tuat1ons Rodes, Ripple & 
Mooney, Sanctions Imposable jar Vwlatwns of the Federal 
Rules of Ciml Procedure 61Hi7, 80-84, Federal Jud1C1al 
Center (1981) Furthermore, explicit reference to sanctions 
reenforces the rule's intent10n to encourage forceful Judicial 
management. 

Rule 16(f) incorporates portions of Rule 37(b)(2), which 
prescribes sanctions for failing to make dIScovery ThIS 
should facilitate application of Rule 16(f), since courts and 
lawyers already are familiar with the Rule 37 standards 
Among the sanctions authonzed by the new subdiVJSion are 
preclusion order stnlang a pleading staving the proceed 
mg, default Judgment, contempt, and charging a party, hlS 
attorney, or both with the expenses, including attorney's 
fees caused by noncomphance The contempt sanction 
however, IS only available for a violation of a court order 
The references in Rule 16(f) are not exhaustive 

As lS true under Rule 37(b)(2), the unposition of sanctions 
may be sought by either the court or a party In addition, 
the court has discretion to impose whichever sanction it 
feels lS appropriate under the cll"cumstances Its action lS 
reviewable under the abuse-of-discretion standard See Na 
tumal Hockey League v Metropolitan Hockey Club Inc., 
427 u s 639 (1976) 

1987 AMENDMENT 

The amendments are technical No substantive change 1s 
intended 

1993 AMENDMENT 

Subdivmon (b) One purpose of thlS amendment 1s to 
provide a more appropnate deadline for the imtial schedul
mg order required by the rule The former rule directed 
that the order be entered within 120 days from the filing of 
the complaint ThJS requll"effient has created problems 
because Rule 4(m) allows 120 days for service and ordmanly 
at least one defendant should be available to partiCipate in 
the process of formulating the scheduling order The revi 
s1on provides that the order lS to be entered within 90 days 
after the date a defendant first appears (whether by answer 
or by a motion under Rule 12) or, if earlier (as may occur in 
some actions agamst the Umted States or If service 1s 
waived under Rule 4), within 120 days after service of the 
complamt on a defendant The longer time provided by the 
reVIS1on 1S not mtended to encourage unnecessary delays m 
entermg the scheduling order Indeed, in most cases the 
order can and should be entered at a much earlier date 
Rather, the additional time lS intended to alleviate problems 
in multi-defendant cases and should ordmanly be adequate 

to enable part1cipat1on by all defendants rmtially named in 
the action 

In many cases the scheduling order can and should be 
entered before thIS deadline However when setting a 
schedulmg conference the court should take mto account 
the effect thlS settmg will have m establIBhmg deadlines for 
the parties to meet under revised Rule 26(f) and to ex 
change information under reVISed Rule 26(a)(l) While the 
parties are expected to stipulate to additional tune for 
makmg their disclosures when warranted by the CJrcum
stances a scheduling conference held before defendants 
have had t.nne to learn much about the case may result in 
dunmIShing the value of the Rule 26(f) meeting the parties' 
proposed dlScovery plan and indeed the conference itself 

New paragraph ( 4) has been added to highlight that 1t will 
frequently be desirable for the scheduling order to mclude 
provis10ns relating to the tunmg of d1Sclosures under Rule 
26(a) While the m1tial dISclosures required by Rule 26(a)(l) 
wtll ordmanly have been made before entry of the schedul
mg order, the tunmg and sequence for dlSclosure of expert 
testunony and of the witnesses and exh1b1ts to be used at 
tnal should be tailored to the crrcumstances of the case and 
IS a matter that should be considered at the mitlal schedul 
mg conference Sunilarly, the schedulmg order might con 
tain proVISions modifymg the extent of d1Scovery (e g num 
ber and length of depos1t1ons) otherwIBe perrmtted under 
these rules or by a local rule 

The report from the attorneys concernmg their meeting 
and proposed dIScovery plan as reqmred by reVISed Rule 
26(f) should be submitted to the court before the schedulmg 
order IS entered Thell' proposals, particularly regardmg 
matters on which they agree, should be of substantial value 
to the court in setting the tunmg and lim1tat1ons on dIScov 
ery and should reduce the time of the court needed to 
conduct a meaningful conference under Rule 16(b) As 
under the pnor rule while a schedulmg order lB mandated 
a scheduling conference is nol However, m view of the 
benefits to be denved from the litigants and a Jud1Cla! 
officer meeting m person, a Rule 16(b) conference should, to 
the extent practicable, be held in all cases that will mvolve 
dIScovery 

This subdiVJS1on, as well as subdMsion (c)(S), also lS 
revised to reflect the new title of United States MagJStrate 
Judges pursuant to the JudlClal Improvements Act of 1990 

Subdms1on (c) The prnnary purposes of the changes in 
subd1VJS1on ( c) are to call attention to the opportunities for 
strnctunng of tnal under Rules 42, 50, and 52 and to 
ehmmate questions that have occasionally been raIBed re
gardmg the authonty of the court to make appropriate 
orders designed either to facilitate settlement or to provide 
for an efficient and economical tnal The prefatory lan
guage of thIS subd1V1s1on lS reVJSed to clarify the court's 
power to enter appropriate orders at a conference notwlth 
standmg the obJection of a party Of course settlement IS 
dependent upon agreement by the parties and, indeed a 
conference lS most effective and productive when the parties 
part1c1pate m a spmt of cooperation and mindful of thell" 
respons1b1ht1es under Rule 1 

Paragraph (4) is reVISed to clanfy that in advance of tnal 
the court may address the need for, and possible lun1tabons 
on the use of expert testimony under Rule 702 of the 
Federal Rules of Evidence Even when proposed expert 
testunony might be adm1ss1ble under the standards of Rules 
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403 and 702 of the evidence rules, the court may preclude or 
linut such testunony if the cost to the litigants-which may 
include the cost to adversanes of secunng testunony on the 
same subJects by other experts-would be unduly expensive 
given the needs of the case and the other evidence available 
at trial 

Paragraph (5) is added (and the remammg paragraphs 
renumbered) in recogmt1on that use of Rule 56 to avoid or 
reduce the scope of tnal is a topic that can, and often 
should, be considered at a pretrial conference Renumber 
ed paragraph (11) enables the court to rule on pendmg 
motions for summary adJudication that are ripe for dec1S1on 
at the tune of the conference Often, however, the potential 
use of Rule 56 lS a matter that anses from d!Scussions 
during a conference The court may then call for motions to 
be filed 

Paragraph (6) lS added to emphasize that a maJor obJec
tive of pretrial conferences should be to consider appropri 
ate controls on the extent and tunmg of discovery In many 
cases the court should also specify the times and sequence 
for disclosure of written reports from experts under reV!Sed 
Rule 26(a)(2)(B) and perhaps direct changes m the types of 
experts from whom written reports are reqmred Consider
ation should also be given to possible changes m the timmg 
or form of the disclosure of tna1 witnesses and documents 
under Rule 26(a)(3) 

Paragraph (9) is revised to describe more accurately the 
vanous procedures that, in addition to traditional settlement 
conferences, may be helpful in settling litigation Even if a 
case cannot unmediately be settled, the Judge and attorneys 
can explore possible use of alternative procedures such as 
mln1 tnais summary Jury tnals, mediation, neutral evalua 
t1on, and nonbindmg arbitrat10n that can lead to consensual 
resolution of the d!Spute without a full trial on the merits 
The rule acknowledges the presence of statutes and local 
rules or plans that may authorize use of some of these 
procedures even when not agreed to by the parties See 28 
USC §§ 473(a)(6) 473(b)(4), 651-58, Section 104(b)(2), 
Pub L 101-650 The rule does not attempt to resolve 
questions as to the extent a court would be authorized to 
require such proceedings as an exercise of its mherent 
powers 

The amendment of paragraph (9) should be read in con 
Junction with the sentence added to the end of subd!Vls1on 
(c), authorizmg the court to direct that m appropriate cases 
a responsible representative of the parties be present or 
available by telephone during a conference in order to 
d!Scuss possible settlement of the case The sentence refers 
to particrpation by a party or its representative Whether 
th!S would be the individual party, an officer of a corporate 

party, a representative from an insurance earner, or some
one else would depend on the circumstances Particularly 
m htigation m which governmental agencres or large 
amounts of money are involved, there may be no one with 
on the-spot settlement authonty, and the most that should 
be expected 1S access to a person who would have a major 
role in submitting a recommendation to the body or board 
with ultimate deCISion-makmg responsibility The selection 
of the appropnate representative should ordinarily be left to 
the party and its counsel Finally, it should be noted that 
the unwillingness of a party to be available, even by tele
phone, for a settlement conference may be a clear signal 
that the tune and expense mvolved m pursmng settlement lS 
likely to be unproductive and that personal particrpation by 
the parties should not be reqmred 

The explicit authonzation in the rule to require personal 
participation m the manner stated is not intended to !unit 
the reasonable exerctSe of the court's inherent powers, e g , 
G Heileman Bre:un:ng Co v Joseph Oai Corp 871 F .2d 648 
(7th Cir 1989), or its power to require party participation 
under the ClVll Justice Reform Act of 1990 See 28 U S C 
§ 473(b)(5) (ovtl Justice expense and delay reduction plans 
adopted by d!Stnct courts may mclude requirement that 
representatives 'w:tth authonty to bind [parties] in settle
ment d1Scuss1ons" be available during settlement confer 
ences) 

New paragraphs (13) and (14) are added to call attention 
to the opportunities for structunng of tna1 under Rule 42 
and under reV1Sed Rules 50 and 52 

Paragraph (15) lS also new It supplements the power of 
the court to !unit the extent of evidence under Rules 403 and 
6ll(a) of the Federal Rules of Evidence, which typically 
would be mvoked as a result of developments during tna1 
Limits on the length of tna1 established at a conference in 
advance of tna1 can provide the parties with a better 
opportunity to determine pnont1es and exerC!Se selectmty 
m presentmg evidence than when hm1ts are unposed during 
tnal Any such !units must be reasonable under the crrcum
stances, and ordmartly the court should impose them only 
after receiving appropnate submiss10ns from the parties 
outlining the nature of the testunony expected to be pre
sented through vanous witnesses, and the expected duration 
of direct and cross-examination 

EDITORIAL NOTES 

Change of Name Reference to Uruted States magis
trate or to magistrate deemed to refer to Umted States 
magistrate JUdge pursuant to section 321 of Pub L 101-650, 
set out as a note under section 631 of thtS title 

IV PARTIES 

Rule 17 Parties Plambff and Defendant, Ca
pacity 

(a) Real Party In Interest. Every action shall be 
prosecuted m the name of the real party m mterest 
An executor, adnnmstrator, guardian, bailee, trustee 
of an express trust, a party Wlth whom or m whose 
name a contract has been made for the benefit of 

another, or a party authonzed by statute may sue m 
that person's own name Wlthout JOlmng the party for 
whose benefit the action is brought, and when a 
statute of the Uruted States so provides, an action for 
the use or benefit of another shall be brought m the 
name of the Umted States No action shall be dts
missed on the ground that it is not prosecuted m the 
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Rearrangement of the D1scmen Rules 

The present discoven rules are structured entireh m 
terms of mdlVldual d1::.coverv deVJces e'\cept for Rule 27 
v.h1ch deals with perpetuation of testimom and Rule 37 
v.h1ch proVIdes sanct10n<> to enforce d1<>co>e11 Thus Rules 
26 and 28 to 32 are m term<> addressed onh to the takmg of a 
depos1t10n of a part\ or third person Rules 33 to 36 then 
deal m success10n with four add1t10nal d1<>covelJ devices 
Wntten mterrogatones to parties production for mspect10n 
of documents and thmgs phvs1cal or mental exammation and 
requests for adm1ss1on 

Under the rules as promulgated m 1938 therefore each of 
the discovery devtce<> "as separate and self-contamed A 
defect of this ruTangement 1s that there I<> no natural locat10n 
m the d1<;cove!J rules for provts10ns generalh applicable to 
all discovery or to several d1scoverv deVIces From 1938 
until the prec;ent a fe\\ amendments ha\ e applied a d1scove11 
provtsion to several rules For example m 1948 the c;cope of 
deposition d1scoverv m Rule 26(b) and the provts10n for 
protective orders m Rule 30(b) 'Were mcorporated b'r refer 
ence m Rules 33 and 34 The arrangement v.a<> adequate so 
long as there were fe\\ prov1c;10n<> governmg d1<>coven gener 
alh and these proVIs10ns \\ere relat1velv simple 

As will be seen hov.ever a sene<> of amendments are no\\ 
proposed 'Which govern most or all of the d1<>CO\en devtces 
Proposals of a s1mtlar nature wtll probabh be made m the 
future under thec;e circumc;tancec; 1t 1<> \en desirable even 
necessan that the disco> en rules contam one rule address 
mg itself to disco\ ery generall:i-

Rule 26 1s obVJoush the most appropriate rule for this 
purpose One of its c;ubdJV1s10ns Rule 26(b) m terms gov 
erns onh scope of deposition discover} but 1t ha<> been 
e"{j)ressh mcorporated b\ reference m Rule<> 33 and 34 and 
1s treated b; courts a<> <>ettmg a general standard Bv means 
of a transfer to Rule 26 of the proVIs10ns for protective 
orders nov. contamed m Rule 30(b) and a transfer from Rule 
26 of provts1ons addrec;sed e'\clus1vely to depos1t10ns, Rule 26 
1s converted mto a rule conce1 ned with d1scoven generally 
It becomes a convenient vehicle for the mclus10n of ne'W 
proVJsJOns dealmg With the scope trmmg and regulat10n of 
discovery Few add1t10nal transfers are needed See table 
showmg rearrangement of rules set out folloWing th1c; state 
ment 

There are to be sure disadvantages m transfe1nng an;i
proV1s10n from one rule to another Fam1harit\ \\1th the 
present pattern remforced by the references made by pnor 
court dec1s10ns and the vanous secondarv wntmgs about the 
rules 1s not hghtlv to be <>acnficed ReVJS10n of treatises and 
other reference 'Work<> 1s burdensome and costl;i- Moreover, 
many States have adopted the existmg pattern as a model for 
their rules 

On the other hand, the amendments no\\ proposed will m 
any event require reV1s10n of texts and reference works as 
\\ell as reconsideration b) States followmg the Federal mod 
el If these amendments are to be mcorporated m an 
understandable way, a rule with general d1scoven proVJS1ons 
IS needed As wtll be seen the proposed rearrangement 
produces a more coherent and mtelhgible pattern for the 
dtscoverv rules taken as a whole The difficulties described 
are those encountered whenever statutes are reexammed and 
reV1sed Failure to rearrange the d1scoverv rules now would 

freeze the present ::.cheme mahmg future change e>en n"' 
difficult 

Table Sho~ mg Rearrangement of Rules 
Existing Rule No 
26(al 

New Rule No 
30rai 11 

30 
321 
3211 
).2 ( 
3(J f 
,2{, I 

32 II 

26(c) 
26(d) 
26(e) 
26(f) 
30(a) 
30(b) 
32 

Rule 26 General Pro\ 1s1ons Governing D1sc0, 

erv, Duh of Disclosure 

(a) Reqmred D1sclosures, Methods to D1scmer 
Add1t10nal 'fatter 

(1) Imtial Disclosures Except to the exte111 
otheri.nse stipulated or directed by orde1 or loccll 
rule a pa1 t\ "hall, v.1thout awaitmg a disco' e1 
request pro\1.de to other parties 

( .\) the name and If h.nown, the address and 
telephone number of each mdn, 1dual l!keh to ha\ e 
d1sc0\ e1 able mformat10n relevant to disputer! 
facts alleged v;,1th part1culant:r m the pleadmg, 
identlfvmg the subJects of the mformat1on 

(B) a cop\ of or a descnption bv categon and 
locat10n of all documents data comp1lat10ns and 
tangible thmgs m the possess10n, custodv, 01 con 
trol of the part\ that are relevant to disputed 
facts alleged with part1culant:'i m the pleadmgc, 

CC) a computat10n of am categon of damage
claimed b\ the d1sclosmg part;y, makmg a\ailable 
for mspect10n and cop\1.ng as under Rule 34 the 
documents 01 other eVJdentiarv matenal not pm 
1leged 01 p1 otected from disclosure, on v. h1ch such 
computat10n is based mcludmg matenals beru mg
on the natme and extent of mJunes suffe1ed, anc1 

(D) for mspect10n and copymg as under Rule 
34 am insurance agreement under \\h1ch am 
person carrvmg on an msurance busmes<; ma\ be 
liable to sat1sf:y part or all of a Judgment \\h1ch 
mav be ente1 ed m the action or to mdemnlf\ 01 
rennbUI se for payments made to sat1sfv the JUOg 
ment 

Unless otherwise stipulated or directed by the 
court the<>e disclosures shall be made at or \\1thm 
IO davs after the meetmg of the pa1 ties under 
subdlVls10n CD A partv shall make its m1tial dlsclo 
sures based on the mformat10n then reasonabh 
available to it and is not excused from making 1t ... 
d1sclosures because 1t has not fully completed 1t
mvest1gation of the case or because 1t challenges the 
suffic1enc:y of another partvs disclosures or becau ... e 
another party has not made its disclosures 

(2) Disclosure of Expert Testimony 
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( .\) In add1t10n to the dlsclosures reqmred by 
pai agraph (1), a party shall dlsclose to other 
na1 tie~ the 1dent1tv of any person Vv ho may be 
u-.,ed at tnal to present eVIdence under Rules 702, 
703 or 705 of the Fedeial Rules of EVIdence 

(Bl Except as otherw:ise stipulated or directed 
n\ the court th1s rusclosure shall, v.1th respect 
, 0 1 \ntness who is retamed or spec1allv em
p lo\ ed to proVIde expert testimony m the case or 
11 ho-.,e duties as an employee of the partv regu-
1 n h involve givmg expert testimony, be accom 
named by a written report prepared and signed 
11\ the w:1tness The report shall contam a com 
nlete statement of all op1mons to be expressed 
ind the basis and reasons therefor, the data or 
nthe1 mformat10n cons1de1ed b} the witness m 
tonmng the op1mons anv exl11b1ts to be used as 
l ... ummary of or support for the opm10ns, the 
qual!ficat10ns of the witness mcludmg a hst of 
di pubhcat10ns authored bv the witness v.1thm 
the p1ecedmg ten vears the compensat10n to be 
p,ud for the study and test1monv, and a hstmg 
nl am other cases in "'h1ch the "-!tness has 
te.,tified as an expert at tnal or bv deposition 
\\lthin the precedmg four \ears 

( C) These disclosures shall be made at the 
time" and m the sequence directed b\ the court 
In the absence of other du ect10ns f1 om the court 
'11 "t1pulation by the pai ties the d1sclosm es shall 
be made at least 90 da\ s before the t1 ial date or 
the date the case is to be i eady for tnal or if the 
l \ 1dence is intended soleh to contradict or I ebut 
endence on the same subJect matter identified by 
mothe1 part\ under pa1 agraph (2)(B) vnthm 30 
da\s after the disclosure made bv the other par 
t1 The parties shall supplement these disclo
"ures v.hen reqmred under subd1V1sion (e)(l) 
1 3l Pretrial Disclosures In addit10n to the dis-

, 
1o-.,mes requned in the p1eceding paragi.aphs, a 
' u t\ shall proVIde to other patties the followmg 

t01 mat10n regardmg the eVIdence that 1t may 
1 n e-.,ent at tnal other than sole!\ for impeachment 
11m no-.es 

< .\) the name and 1f not preVIoush pronded, 
the address and telephone number of each \nt
ness separately identJfvmg those "'horn the part} 
e\pects to p1esent and those whom the pait\ mav 
c ill 1f the need anses, 

<B) the des1gnat10n of those Vv1tnesses \\hose 
•e,t1mom I'l expected to be presented b\ means 
it a denosition and, If not tah.en stenograph1callv, 
a t1 anscr1pt of the pertinent port10ns of the de po 
'ltlon testimonv, and 

< C) an appropnate 1dentificat1on of each docu
ment or other exh1b1t mcludmg summanes of 
other e\1dence separatelv 1dent1fvmg those v. h1ch 

the partv expects to offer and those which the 
partv mav offer if the need anses 

Unless otherwise directed by the court these disclo
sures shall be made at least 30 days before tnal 
W1thm 14 days thereafter, unless a different time is 
specified by the court, a party may serve and file a 
hst rusclosmg (1) any obJect10ns to the use under 
Rule 32(a) of a depos1t10n designated by another 
party under subparagraph (B) and (n) any obJec 
tion, together with the grounds therefor, that mav 
be made to the adm1ss1b1hty of matenals identified 
under subparagraph (C) ObJect10ns not so dis
closed other than obJect10ns under Rules 402 and 
403 of the Federal Rules of EVIdence, shall be 
deemed waived unle~s excused bv the court for 
good cause shown 

(4) Form of Disclosures, F1hng Unless other 
v;,1se drrected by order or local rule, all disclosures 
under paragraphs (1) through (3) shall be made in 
-wr1tmg, signed sen ed, and promptly filed with the 
court 

(5) Methods to Discover Additional 1\latter 
Parties may obtam ruscoverv by one or more of the 
following methods depos1t10ns upon oral examma 
t10n or written quest10ns, wntten mterrogatones, 
production of documents or thmgs or perm1ss10n to 
enter upon land or other propertv under Rule '34 or 
45(a)(l)(C), for mspect10n and other purposes, 
physical and mental exammat1ons, and requests for 
adm1ss10n 
(b) D1scmery Scope and L1m1ts UPless othe1-

wise hm1ted by order of the court m accordance "-!th 
these rules, the scope of discovery is as follows 

(1) In General Parties may obtam discovel} 
regardmg am matte1 not pr1VI!eged which 1s 1 ele 
vant to the subJect matter mvolved m the pendmg 
act10n whether 1t relates to the claim or defense of 
the party seekmg d1scoverv or to the claim or 
defense of am other party, mcludmg the e'{lstence 
descnptlon, nature custody, cond1t10n, and locat10n 
of any books documents, or other tangible thmgs 
and the identitv and locat10n of pe1 sons haVIng 
knov;,ledge of am discoverable matter The infor 
mat10n sought need not be admissible at the tnal If 
the mformat10n sought appears reasonably calculat 
ed to lead to the ruscovery of adm1ss1ble ev1den~e 

(2) L1m1tahons Bv order or bv local rule, the 
court ma} alter the limits m these rules on the 
number of depositions and mterrogatones and may 
also hm1t the length of depositions under Rule 30 
and the number of i equests under Rule 36 The 
frequency or extent of use of the disco\ en methods 
otherw:ise permitted under these rules and b} anv 
local rule shall be hm1ted by the court if 1t dete1 -
mmes that (1) the d1scoverv sought 1s unreasonablv 
cumulative or duphcati>e or 1s obtamable from 

Complete Annotation Materials see Title 28 U S C A 

175 



Rule 26 RULES OF CIVIL PROCEDURE 

<>ome other som ce that is more convenient less 
burdensome 01 less expensive (n) the part} "eeh 
mg d1scove1 \ ha'> had ample opportumt\ b'i di:::.cov 
erv m the dct1on to obtam the mformation sought 
or (m) the bm den or expense of the p1 oposed 
d1scoven out\\ e1ghs its hkel} benefit takmg mto 
account the needs of the case, the dmount m contro 
ver<>y the pdl tie::. resources, the importance of the 
issues at stahe m the ht1gation, and the importance 
of the pr opo<>ed discovery m i esolvmg the ISsues 
The comt ma} act upon 1t<> ov<111 1mtiative after 
reasonable notice or pursuant to d motion under 
subdivis10n (c) 

(3) Trial Preparation Materials SubJect to 
the proVIs10n~ of <;ubdms10n (b)(4) of this rule, a 
party mav obtam discover} of documents and tangi 
ble thmgs othervase discoverable under subd1Vls10n 
(b)(l) of thi" rnle and prepared m anticipation of 
htigation or fm tnal b:y or for anothe1 part\ or by 
or for that othe1 pdrtv's rep1 esentative (mcludmg 
the othe1 part\ " attorne:\' consultant, sm et\ , m 
demmto1 msurei or agent) on!} upon a showmg 
that the pdrt\ "eekmg discovery has substantial 
need of the nldtenals m the preparat10n of the 
par tv's case dnd that the party is unable without 
undue hard!:>hip to obtam the substantial eqmvalent 
of the mdte11JJ.., b\ othei medns In ordermg dis 
coven of such matenals v,,hen the required showmg 
hds been made the court shall protect agamst 
disclosure of the mental impress10ns, conclusions, 
opimons, or legal theories of an attorney or other 
representative of d partv concermng the litigation 

A pdrty may obtdm v:ithout the reqmred shov:mg a 
statement concernmg the dct10n or Its !:>UbJect matter 
previou,,Jy mdde b} that part:y Upon request, a 
person not a pal tv mdv obtam without the required 
sho\\1ng a statement concermng the act10n or its 
subject matter prev1ouslv made bv that person If 
the reque<>t i<> 1 efused the person rndy move for a 
court order The piovisions of Rule 37(a)(4) appl:y to 
the award of e:>..penses mcurred m relation to the 
motion For purposes of this paragraph, a statement 
previouslv made i<> (A) a written statement signed or 
otherwise adopted or app1 O\ ed by the person mahmg 
it, or (B) a stenographic mechamcal, elect! ical, or 
other recordmg, or a transcnpt10n thereof, which IS a 
substantially ve1 batim recital of an oral statement by 
the person makmg it dnd contemporaneous!} record
ed 

(4) Trial Preparation Experts 
(A) A party ma} depose any person who has 

been 1dentrlied as an expert whose opmions may 
be presented at tnal If a report from the expert 
is reqmred under subdivision (a)(2)(B), the depo
s1t10n shall not be conducted until after the report 
is provided 

(B) A part\ ma\ through mterrogatones 'J 

b\ deposition d1scm er facts hnown or opmwr 
held b\ an expel t "ho has been r etamed 1 

<>pecialh emploved b1 another part\ m antiupct 
t10n of litigation 01 preparation for trial and \\hi 

i<> not e\.pected to be called as a \\1tness at tnil 
onh as p1m,1ded m Rule .35(b) or upon a sho\\lnrr 
of e\.cept10nal en cumstances under \\ hich 1t ; 
1mp1 acticable fo1 the part} seehmg discovei, tr 
obtam fact<> or opm10ns on the same subject 0 
othei mean;,. 

(Cl unless manliest mjust1ce \\Ould result \I 

the court shall i eqmre that the partv seehmg 
disco\ erv pa} the e\.pert a reasonable fee for t1mi:. 
spent m respondmg to disco>en under this ~ubd1 
ns10n and (11) \\1th i espect to discover} obtained 
uncle' :::.ubdivis10n (b)(4)(B) of this rule the com t 
shall requn e the pai t1 seehmg discovery to pm 
the other partv a fair port10n of the fees and 
e\.peme:::. reasonabh mcurred b\ the latter part\ 
m obtammg facts and opimons fl om the expe1i 
(5) Claims of Pm Ilege or Protection of Tnal 

Preparat10n Materials ·when a party withhold~ 
mfo1 mat10n othern1se di<>co\erable under the<>e 
rule" b1 cla1mmg that rt is pnv1leged or subject to 
protect10n as t1 ial p1 epa1 at10n matenal, the part' 
shall mahe the claim e\.pressh and shall de!:>c!lbe 
the natw e of the documents, commurucat10ns 01 

thmgs not pi oduced or disclosed m a maimer that 
v.ithout i e\ ealmg mformat10n itself p11vileged or 
p1 otected \\111 enable other parties to as<>ess the 
apphcabiht\ of the pm1lege or protect10n 

(c) Protective Orders upon motion by a partv 01 
b} the person from v<. horn disco\ ery is sought, accom 
pamed b1 a certrlicat1on that the movant has m good 
faith conferred or attempted to confer with othe1 
affected pa1 ties m an effort to resolve the dispute 
\\1thout court action and for good cau<>e shown, the 
court m \\ hicb the act10n is pendmg or alternati\ eh 
on matte1 s relatmg to a deposition, the court m the 
district \\here the deposit10n 1s to be taken ma:y mahe 
anv order \\ hich justice requires to protect a part:, 01 
pe1son from annoyance embarrassment oppress10n 
or undue bur den or e\.pense mcludmg one or more of 
the followmg 

(1) that the disclosure or d1scoverv not be had 

(2) that the disclosure or discover} may be had 
only on specified terms and condit10ns mcludmg a 
des1gnat10n of the time or place 

(3) that the discovery mav be had onh bv a 
method of discoverv othe1 than that selected bv the 
partv seekmg disco~ery, 

(4) that c.ertarn matters not be mqmred mto, or 
that the scope of the disclosure or discoven be 
llm1ted to certam matters, 
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(5) that discover) be conducted With no one pres
ent e\.cept persons designated bv the court 

(6) thdt a depos1t10n after bemg ::.ealed be 
opened only by order of the court, 

( 7) that a trade secret or other conhdent1al re
-edl ch development or commercial mformat10n not 
he 1 e' ealed or be revealed onl3 m a designated v. av, 
md 

(8) that the parties srmultaneoush file specified 
documents or mformat10n enclosed m sed!ed envel 
ope-. to be opened as directed by the court 

Ii the motron for a protectrve order 1s demed m -whole 
,1 m oait the com t ma' on such terms and cond1-

' Wll" as are Just, order that any pait3 01 other person 

111 o\JCle or permit disco\ en The p1 ons10ns of Rule 
,71ctl(-!) apply to the a\\aJ.d of e'l.pen::.es mcurred m 

1 l lctt1on to the motion 
(d) T1mmg and Sequence of D1sco,en E\.cept 

,1 hen authorized under these rules 01 b\ local rule 
Ill de1 01 agreement of the pai. ties a part:v mav not 
u.h disco\ ery from am :::.om ce befo1 e the pa1 ties 

It 11 e met and confen ed as 1 eqmred b\ subd1vis1on <D 
l nle:::.:::. the court upon motion fo1 the com emence of 
p 11 ue-, and \\1tnesses and m the mte1 ests of Justice, 
111 de1 s otherWise method::. of disco\ en mav be used 
1n 1m sequence and the fact that a pa1t\ rs conduct-
1ne: d1~coverv, whether b' depos1t10n 01 otherWise 
-t1 ill not operate to dela\ anv othe1 oart\ ~ disco> erv 

( e) Supplementation of Disclosure::. and Re 
"pon::.es --\. part_y v. ho ha::. made d d1sclosm e undei 
ulJdJ\ 1s10n (a) or responded to a 1 eque:::.t t01 d1::.covery 
11th cl disclosure or 1 espon::.e 1s unde1 d dutv to 
unnlement or correct the d1~clo::.ure 01 1 esponse to 
ntlude mfo1 mat10n the1 eatte1 acqun ed 1f 01 de1 ed by 
'"' lOUl t or m the follo\\1ng circum-.,tance~ 

(1) A party 1s unde1 a dutv to ::.upplement dt 
qm1 opriate mten ab ib d1sdot-m e-., unde1 ::.ubd1v1-
"ton (a) If the pait\ ledrn::, that m -.,ome material 
t l "Peet the mformat1on d1sclo-.,ed 1::, mcomplete or 
in con ect and If the add1t1onal or co11 ectJ\ e mforma
nnn has not othennse been mdde hnown to the 
•t t-te1 parties durmg the disco' e1' pi oces::, or m 

l ltP1g With l espect to te~t1mom of an e"'{pert 
'um ''horn a rep01t 1:::. 1 equrred unde1 subd1ns10n 
11i.2liB) the dut\ e\.tend::. both to mfo1mat1on con-
11ned m the 1 epo1t and to mfo1 mat10n pi OV1ded 
11 ough a depos1t10n of the e'l.pe1 t and anv add1-

irm:::. or othe changes to this m±m mat10n ::,hall be 
ti-do::ied bv the time the pdrt1 ::. d1::,closm e::, under 
r.u1e 26(a)(3) are due 

12l .\ pa1ty is unde1 'l dut\ season'lbh to amend 
1 1mo1 respon::.e to an mte;10gato11 request for 
1
'
1 "r, JCtlon or l equest fo1 adm1::,::,10n If the part_y 

• dl n:::. that the response is m some matenal 1 espect 
", omplete 01 mcor1 ect and If the add1t10nal or 

corrective informat10n has not otherWise been made 
known to the other parties dunng the discovery 
process or m wntmg 
(f) Meetmg of Parties, Planning for D1sc0\ery 

Except m act10ns e"'{empted by local rule or when 
otherWise ordered, the parties shall, as soon as practi
cable and m any event at least 14 davs before a 
schedulmg conference is held or a schedulmg order is 
due under Rule 16(b) meet to discuss the nature and 
basis of their claims and defenses and the poss1bihbes 
for a prompt settlement or resolution of the case, to 
make or arrange for the disclosures requn ed b_y sub 
d1Vls1on (a)(l), and to develop a proposed drsco\en 
plan Th~ plan shall md1cate the parties' VIev. s and 
proposals concermng 

(I) what changes should be made m the timmg 
form, or reqmrement for disclosures under subdl\1 
s10n (a) or local rule mcludmg a statement as to 
\\hen disclosures under subd1V1s10n (a)(l) v.e1e 
made or \\1ll be made, 

(.2) the subjects on which d1scover_y may be need 
ed when discover) should be completed and v.heth
er discovery should be conducted m pha.:;es 01 be 
limited to or focused upon particular 1::.sues 

(3) what changes should be made m the lim1ta 
t10ns on d1scoverv imposed under these rules or bv 
local rule, and \\hat other limitations should be 
imposed and 

(4) any other orders that should be entered bv 
the court under subd1v1s1on (c) or under Rule 16(b) 
and (c) 

The attorneys of record and all unrepresented parties 
that have appeared m the ca'le are JOmtlv re~pon::,1ble 
for arrangmg and bemg p1 esent or l epr esented at the 
meetmg, for attemptmg m good faith to agi ee on the 
proposed discover) plan, and for subm1ttmg to the 
court -w,thm 10 days after the meetmg a written 
report outlmmg the plan 

(g) S1gnmg of Disclosures, D1scoven Requests, 
Responses, and ObJect10ns 

(1) E" ery d1sdosure made pursuant to subdl\1 
"iJOn (a)(l) or subd1V1s1on (a)(3) shall be signed b" at 
least one attorne> of record m the atto1 nev s md1-
VJdual name v.hose address shall be stated An 
unrepresented part_y shall sign the disclosure and 
state the pa1 t\ s address The signature of the 
attorney 01 pdl ty constitute::. a ce1 t1ficat10n that to 
the best of the signers hnov.ledge, mformat10n and 
belief fm med afte1 a reasonable mqmrv, the disclo
sure is complete and correct as of the time it is 
made 

(2) E\ en discovery request response, or obJec 
t10n made bv a partv represented b_y an atto1 ne\ 
shall be signed b_y at least one attornev of recm d m 
the attornev s md1v1dual name whose addres.:; shall 
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be stated An unrepresented part\ shall sign the 
request response or obJect10n and state the partv's 
address The signature of the attornev or part\ 
constitutes a certificat10n that to the best of the 
signer's kno\\ledge, mformat10n, and behef, formed 
after a reasonable mqmIJ, the request, response, or 
obJect10n is 

(A) consistent >nth these rules and \\arranted 
b-.,, existmg la\\ or a good faith argument for the 
e\.tens1on modificat10n or reversal of exi:::.tmg 
la\\, 

(B) not mterposed for am improper purpose 
such as to harass or to cause unnecessan delay 
or needless mcrease m the cost of htigat10n, and 

(C) not unreasonable 01 unduly burdensome or 
expensive, gn en the needs of the case the d1scov 
e1 \ alreadv had m the case the amount m contro
' ers:>- and the unportance of the issues at stake 
m the htigat10n 

If a request response or obJect10n is not signed, it 
shall be strichen unless it 1s signed promptly after 
the omission 1s called to the attention of the party 
makmg the request response, or obJect10n, and a 
part\ shall not be obligated to tah.e any action with 
reo.pect to it until it is signed 

(3) If without substantial JUStrficat10n a certtlica
t10n 1s made m v10lat1on of the rule the court, upon 
mot10n or upon its o>vn imt1ative shall impose upon 
the person \\ho made the certrlicat10n the party on 
"hose behalf the d1<>closure, request response, or 
obJect10n 1s made, or both, an appropriate sanction, 
"hich ma) mclude an order to pav the amount of 
the reasonable expenses mcurred because of the 
v10lat10n mcludmg a reasonable attornev s fee 

(As amended Dec 27 1946 eff Mar 19 1948 Jan 21 1963 
eff Juh 1 1963 Feb 28 1966 eff July 1 1966 Mar 30 
1970 eff Juh 1 1970 Apr 29 1980 eff Aug 1 1980 Apr 
28 1983 eff Aug 1 1983 Mar 2 1987 eff Aug 1 1987 
Apr 22 1993 eff Dec 1 1993 ) 

Summar} of Federal District Courts Response 
to Rule 26 Amendments 

For a summary of actions taken by federal district 
courts in response to amendments to this rule effec 
tive December 1, 1993 see 1997 US Code Congres 
swnal &, Administrative lvews Pamphlet No 4 

ADVISORY COMMITTEE 1'\l'OTES 

1937 Adoption 

~ote to Subd1v1S1on (a) This rule freeh authonzes the 
tahmg of depos1t10ns under the same circumstances and by 
the same methods \\ hether for the purpose of discover:1 or 
for the purpose of obtammg evidence Many states have 
adopted this practice on account of its sunphcit;i. and effec 
tiveness safeguardmg it bv unposmg such restnct1ons upon 
the subsequent use of the deposition at the tnal or heanng as 
are deemed advisable See Ark C1v Code (Crawford 1934) 
§§ 606 to 607, Cahf Code Crv Proc (Deenng, 1937) § 2021 

1 Colo Stat Ann 093o) Code C1\ Proc 1' 376 Idaho Coci" 
Ann (1932) ~ 16-906 Ill Rules of Pract Rule 18 (Smar 
Hurd Ill Stat- c 110 § 259 19) Smith Hmd Ill Stat~ c )J 

& 24 2 Ind Stat Ann (Burns 1933) §q 2-1501 2-150b h. 
Codes (Carroll 1932) Cn Pract § 557 1 Mo Re\ Stat 09.24 
& 1753 4 l\Iont Re\ Codes Ann (19'35) § 10645 Neb Com 
Stat og29) ch 20 §§ 1246-7 4 Ne\ Comp La"" IH11he1 
19291 § 9001 2 NH Pub La"" (1926) ch 337 ~ 1 
N C Code Ann (1935) § 1809 2 N D Comp La\\<; Ann Will 
§~ 7889 to 7897 2 Oh10 Gen Code Ann (Page 1926 
§& 1152<>-6 1 Ore Code Ann (1930) Tit 9 & 1503 1 
SD Comp La\\<; (19291 && 2713-lb \ernonc; Ann Cl\ Sta 
Tex arts 3i38 3752 3769 l!tah Rev Stat Ann (19,, 
§ 104-31-7 \\ash Rules of Practice adopted b:i the Supreme 
Ct Rule S 2 \\-ash Re\ Stat Ann (Remmgton 19)2> 
§ '308-S \\\a Code (19'31) ch 57 art 4, § 1 Compaie 
fforme1 l Equ1t' P ....1es 47 (Deposrt1on~ To be Taken 1 ~ 
E\.cept10nal Inc;tances) 54 (Depoc;1tionc; Under Revised Stat 
utec; §§ 863 865 866 867-Cross E\.ammat10n), 58 (Disco\ 
en-Intenogatonec;-fo<;pect10n and Production of Docu 
ments-Admiss10n of Execut10n or Genmneness) 

This and ~ubsequent rules mcorporate modifv and broad 
en the p1 ons10nc; for depos1t10n~ under U S C Title 2' 
[former] §~ 639 <Depositions de benP esse \\hen and \\he1e 
tahen notice) 640 (Same mode of takmg) 641 (Same 
transm1c;s1on to court) 644 (Depoc;1tionc; under ded1mu1 po 
testatem and rn perpetuam) b46 (Depoc;1t10n under dedim111 
potestatem ho\\ taken) Thec;e ... tatutec; are super<;eded m 
so far as the\ differ from this and subsequent rules U S C 
Title 28 [former] § 643 (Depos1t10ns tahen m mode pre 
c;cnbed b\ State la\\s) is superseded bv the third sentence of 
Subdi;1s10n (al 

While a number of states permit d1.;;coven onh from 
partie" or their agents otherc; either mahe no d1stmct10n 
bet\\een parties or agents of parties and ordmarv w1tnessec; 
or authorize the takmg of ordman depos1t10m \\1thout 
re<;tnct1on fiom am persons who have hno\\ledge of rele 
;ant facts See Ark C1\ Code (Crmviord 1934) §~ 60b to 
607 1 Idaho Code Ann (1932) § lb-90b Ill Rules of Pract 
Rule 19 <Smith Hurd Ill Stats c 110 § 25919) Smith Hmd 
Ill Stats c 51 § 24 2 Ind Stat Ann (Burns, 1933) § 2-loOl 
h.\ Codec; (Carroll 1932) Cn Pract &§ 554 to 558 2 Md 
Ann Code (Bagb> 1924) Art 35 § 21 2 Mmn Stat (Ma~on 
1927) § 9820 Mo St Ann §§ 1753 1759 pp 4023 4026 
Neb Comp Stat (1929) ch 20 §§ 1246-7 2 !', H Pub Lm'' 
(1926) ch 337 § 1 2 ND Comp Law" Ann (1913) § 7897 2 
Oh10 Gen Code Ann (Page 1926) s§ 11525-6 1 SD Comp 
La'Ns (1929) §§ 2713-16, Vernon's .\nn ClVll Stats Tex art' 
3738 3752 3769 Utah Re; Stat.Ann (1933) § 104-51-7 
Wash Rules of Practice adopted b\ Supreme Ct Pule 8 2 
Wash Re\ Stat Ann (Remmgton 1932) § 308-S W Va Code 
(1931) ch 57 art 4 § 1 

The more common practice m the Umted States 1s to tahe 
deposit10ns on notice bv the part:i- desmng them without am 
order from the court and thIS has been followed m thec;e 
rules See Cahf Code C1> Proc (Deenng 1937) & 2031 2 
Fla Comp Gen La\\c; Ann (1927) §§ 4405-7 1 Idaho Code 
Ann (1932) § 16-902 Ill Rules of Pract Rule 19 (Smith 
Hurd Ill Stats c 110, § 259 19) Smith Hurd Ill Stats c 51 
§ 24, 2 Ind Stat Ann (Burns 1933) § 2-1502 h.an Gen Stat 
Ann (1935) § 60-2827 1.\ Codes (Carroll 1932) Civ Pract 
§ 565 2 Mmn Stat (Mason 1927) ~ 9820 Mo St Ann 
§ 1761, p 4029 4 Mont Rev Codes Ann (1935) S lOfol 
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Chapter 8 

THE PRETRIAL CONFERENCE 

Analyszs 

Sec 

8 1 Nature and Purposes of a Pretrial Conference 
8 2 Procedural Aspects of the Pretrial Conference 
8 3 The Pretrial Order 

§ 8 1 Nature and Purposes of a Pretrial Conference 

A..spects of modern htigat10n--especially expanded JOmder of par 
ties and claims, 1 virtually unlimited discovery,2 less mformative plead 
mgs,3 and mcreasmgly complex and protracted cases-have created a 
need for greater Judicial mtervention to focus controversies before trial 
In many JUnsdictions, mcludmg the federal courts, this has been 
accomplished by use of the pretrial conference,4 which is a meetmg of 
the attorneys (and sometimes the parties) with a trial Judge or with a 
magistrate possessmg certam Judicial powers~ 

The pretrial conference was unknown at common law 6 It was 
mtroduced m 1929 m Wayne County, Michigan as a device for rehev 

§ 82 

1 See generally Chapters 6 and 16 

2 See generally §§ 7 1-7 6 above 

3 See generally § 5 2 above 

4 Fed Civ Proc Rule 16 Ala Rules C1v 
Proc 
16(a) 
Wests 
1200 
62 01 

Rule 16 Ariz Rules Civ Proc Rule 
Cal Rules of Ct Rules 208-18 
Fla Stat Ann Rules Civ Proc Rule 
Vernon s Ann Mo Civ Proc Rule 
See generally 6 C Wright & A 

Miller ClVll §§ 1521-30 

5 In recent years the increase m the 
number of very large and complicated law 
suits has placed considerable pressure on 
the JUdicia' system to develop special pro 
"edures to keep these cases from unduly 
cloggmg the calendar Among the recom 
mendations to combat this problem is an 
expanded use of multiple pretrial confer 
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ences commencmg prior to discovery to 
formulate issues to channel discovery to 
av01d the excessive use of motions and to 
set timetables to keep the case movmg 
See generally Manual for Complex Litiga 
tlon (5th ed 1981) This carefully struc 
tured and expanded use of the pretrial 
conference may help sigmficantly m easmg 
the progress of these d1fficul t cases 

Federal Rule 16 also was amended m 
1983 to promote better pretrial manage
men t The amended rule encourages 
scheduling through a series of conferences 
and expands the list of matters that may 
be considered by the court at the pretrial 
conference m order to allow for better 
management of the case 

6 See 6 C Wright & A Miller CiHl 
§ 1521 at 564 
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mg an extremely congested court calendar 7 In 1938 the pretrial 
conference was embodied m Federal Rule 16 which now has many 
state counterparts 8 

Today the pretrial conference may be used as a management tool, 
controllmg motion and discovery practice, preparing for and gmdmg 
the trial 9 mformmg the parties what issues and facts are m controver 
sy, 10 and facihtatmg the decision of the case on its merits 11 It also may 
be utihted to encourage settlement of cases, 12 therebv rehevmg the 
pressure on court calendars 13 There is a contmumg debate over which 
role should be primary Those emphas1zmg settlement tend to stress 
its ut1hty to 3udges m urban areas with extremely crowded tnal 
calendars 14 Those emphas1zmg preparat10n for tnal argue that too 
active Judicial mtervent10n causes coerced settlements, 1 ~ which leads to 
dissatisfaction with the Judicial system and raises the possibility of 
pre3udice m the settlement process Properly used to prepare for tnal, 
the pretrial conference undoubtedly also encourages settlements, smce 
it makes parties aware of the strengths and weaknesses of their cases 16 

Studies of the pretrial conference have attempted to evaluate its 
performance m terms of two criteria First, does it encourage settle 
ment and reduce congest10n? 17 Second, does it increase the quality of 
those trials that do take place and of the settlement process?18 The 

7 Id at 565 

8 Fed C1v Proc Rule 16 Mass Rules 
Civ Proc Rule 16 Mmn Rules Civ Proc 
Rule 16 Oh10 Rules Civ Proc Rule 16 
Some states have adopted modified ver 
s10ns of the federal rule See e g Ind Tr 
Proc Rule 16 NJ Civ Prac Rule 4 25 

9 Ely v Readmg Co 424 F 2d 758 (3d 
Cir 1970) Padovam v Bruchhausen 293 
F 2d 546 548 (2d Cir 1961) Lockwood v 
Hercules Powder Co 7 F R D 24 28 (W D 
Mo 1947) 

10 Japanese War Notes Claimants 
Ass n of the Philhpmes Inc v U S 178 
Ct Cl 630 373 F 2d 356 (1967) certiorari 
demed 389 US 971 (1967) 1\1eadow Gold 
Prods Co v Wright 278 F 2d 867 868-B9 
lD C Cir 1960) Lockwood v Hercules Pow 
der Co 7 FRD 24 28 CWDMo1947) 

11 See Clark v Pennsylvama RR 328 
F 2d 591 594 (2d Cir 1964) certiorari de 
med 377 US 1006 (1964) Mays v Disney 
land Inc 213 Cal App 2d 297 28 Cal Rptr 
689 (1963) 6 C Wright & A Miller ClVll 
§ 1522 at 567 Laws Pre-Trial Procedure 
1 FR D 397 399 t1940) 

12 Mott v City of Flora 3 F R D 232 
(E D Ill 1943) For a criticism of the cur 
rent trend to encourage facihtatmg settle 
ment see Fiss Agamst Settlement 93 
Yale L J 1073 1075 (1984) ( Like plea 
bargammg settlement is a capitulation to 
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the conditions of mass society and should 
be neither encouraged nor praised ) 

13 Identiseal Corp v Positive Identifi 
cation Sys Inc 560 F 2d 298 (7th Cir 
1977) Elder Beerman Stores Corp v Fed 
erated Dept Stores Inc 459 F 2d 138 (6th 
Cir 1972) Thermo Kmg Corp v Whites 
Truckmg Serv Inc 292 F 2d 668 671 (5th 
Cir 1961) 

14 See Note Pretrial Conference Pro 
cedures 26 SC L Rev 481 485-86 (1974) 

15 See Clark Objectives of Pre Trial 
Procedure 17 Ohio St L J 163 11956) Mos 
cowitz Glimpses of Federal Trials and Pro
cedure 4 FR D 216 218 (1944) 

16 Clark To an Understandmg Use of 
Pre Trial 29 FR D 454 456 (1961) But 
see Walker & Thibaut An Experimental 
Exammation of Pretrial Conference Tech 
mques 55 Mmn L Rev 1113 1134 (1971) 

17 1\1 Rosenberg The Pretrial Confer 
ence and Effective Justice 25 (1964) Gour 
ley Effective Pretrial Must Be the Begrn 
mng of Trial 28 FR D 165 (1962) Martz 
Pretrial Preparat10n 28 FR D 137 (1962) 
Comment Cahforma Pretrial m Action 49 
CahfL Rev 909 (1961) Note Pretrial Con 
ferences m the DlStnct Court for Salt Lake 
County 6 Utah L Rev 259 (1959) 

18 M Rosenberg The Pretrial Confer 
ence and Effective Justice 25 (1964) 
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studies focusmg on settlement do not resolve the first quest10n, they 
~ndicate that congest10n has been reduced m some parts of the coun
try 19 and not m others 20 The results of studies agree, however, that 
the issues and evidence m pretned cases are better presented, there is 
less hh.ely to be surprise, trials are fairer, and settlements are more 
mformed 21 

WESTLAW REFERENCES 
fed r c1v p rule Is 6 Is pre trial Ip settll prepar1 

170ak1922 

§ 8 2 Procedural Aspects of the Pretrial Conference 

Normally, the court is given discret10n to order a pretrial confer 
ence either on its own motion or at the request of a party 1 In some 
areas local rules actually require its use m all cases ' Mandatory use 
generally has been rejected, however, because a conference is a waste of 
time m simple cases and the procedure will not work unless the Judge 
believes it will be useful 3 Thus, some 3unsdict10ns that m the past 
have used mandatory pretrial conferences have ehmmated them, 4 m 
too many cases they took more time and cost more than they were 
worth 

The procedure governmg a particular pretrial conference is largely 
withm the discret10n of the 3udge In many mstances local court rules 
provide gmdance 0 Despite this variety, some general observations can 
be made 

Once the court has called a pretrial conference, the attendance of 
the attorneys is compulsory, 6 and pre pretrial preparat10n, usually 

Lynch Pretrial Procedure 39 ND L Rev 
176 (1963) 

19 Gourley Effective Pretrial l\1ust Be 
the Begmnmg of Trial 28 F R D 165 168 
(1962) Martz Pretrial Preparation 28 
FR D 137 137-38 (1962) Note Pretrial 
Conferences m the District Court for Salt 
Lake County 6 Utah L Rev 259 (1959) 

20 M Rosenberg The Pretrial Confer 
ence and Effective Justice 45 (1964) Com 
ment Cahforma Pretrial m Action 49 Ca 
hfL Rev 909 917 (1961) 

21 M Rosenberg The Pretrial Confer 
ence and Effective Justice 29 (1964) 
Lynch Pretrial Procedure 39 N D L Rev 
176 (1963) 

§ 82 

1 McCargo v Hedrick 545 F 2d 393 
(4th Cir 1976) Sleek v JC Penney Co 
324 F 2d 467 (3d Cir 1963) Hayden v 
Chalfant Press Inc 281 F 2d 543 (9th Cir 
1960) Fed Civ Proc Rule 16 Ala Rules 
C1v Proc Rule 16 NJ Civ Prac Rule 4 25-
l(a) 
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2 E g Local Rule 235-5 U S Dist 
Court Hawan Local Rule 16 US Dist 
Court Kan Local Rule 5 U S Dist Court 
WDM1ch 

3 Proceedmgs Cleveland Institute on 
the Federal Rules 299 (1938) Comment 
Cahforma Pretrial m Action 49 Calli L 
Rev 909 924 926 (1961) Note Pretrial 
Conference Procedures 26 S C L Rev 481 
496 (1974) 

4 E g Cal Rules of Ct Rule 208 

5 An examwation of some of the local 
rules that have been adopted may be found 
m Note Pretnal Conference A Cntrcal 
Exammation of Local Rules Adopted by 
Federal Distnct Courts 64 Va L Rev 467 
(1978) 

6 Identrseal Corp v Positive Identifi 
cation Sys Inc 560 F 2d 298 (7th Cir 
1977) Padovam v Bruchhausen 293 F 2d 
546 (2d Cir 1961) 
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mcludmg the submission of a special pretrial conference memorandum, 
may be required 7 Many courts reqmre the presence at pretrial of the 
same attorneys who will present the case at tnal 8 and who have full 
power to make adm1ss10ns of fact and enter mto stipulations 9 Sane 
tions may be imposed for failure to meet the court's reqmrements, 
these may range from assessment of costs 10 agamst an offending party 
who IS late filmg a memorandum, to the entry of a default or a 
dismissal for failure to prosecute m the event of complete non-attend
ance 11 or failure to file a memorandum 12 or obey the pretrial order 13 

The court is not limited to one pretrial conference but may call 
several as the nature of the case mdicates 14 In highly complex 
ht1gat10n as many as four pretrial conferences have been advocated 1 ~ 

When a series of conferences is scheduled, the first may take place 
prior to discovery, to take care of prehmmary matters and to schedule 
the discovery and pretrial phase of the action 16 This prediscovery 
conference helps to frame the issues, as well as to keep the cost of 
discovery m check i- However, m most cases, the pretrial conference is 
held after discovery is essentially completed and shortly before trial 18 

This is logical because at that time each side should be thoroughly 
fam1har with the strengths and weaknesses of its case and know which 
issues and facts it wishes to contest and which it is w1llmg to concede 
Thus, the parties are at an excellent pomt either to make an informed 
settlement or to narrow the case for trial to those matters that 
genuinely are disputed 

7 Local Rule 5 4(D) U S Dist Court 
Del Local C1v Rule 25 02 U S Dist Court 
E Dist~ C Local Rule 300 6 U S DISt 
Court W Dist Tex 6 C Wnght & A Mill 
er Cml § 1524 at 577-78 581 

8 Fed Civ Proc Rule 16(c) 

9 Fed Civ Proc Rule 16(d) Cal Rules of 
Ct Rule 210(a) 

10 Gamble v Pope & Talbot Inc 191 
F Supp 763 (ED Pa 1961) reversed m part 
on other grounds 307 F 2d 729 (3d Cir 
1961) certiorari demed 371 U S 888 (1962) 

Federal Rule 16 as amended m 1983 
mandates that the Judge reqmre the party 
or attorney representmg him or both to 
pay the reasonable expenses including at 
torney fees incurred by the opposing party 
because of any noncompliance with a 
schedulmg of a pretrial order This sane 
t10n can be avoided only if the Judge finds 
the noncompliance substantially Justified 
or if such an award would be unJust Fed 
Civ Proc Rule 16(±) 

11 Link v Wabash RR 370 US 626 
82 S Ct 1386 8 L Ed 2d 734 (1962) Suarez 
v Yellow Cab Co 112 III App 2d 390 251 
N E 2d 340 (1969) 
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12 American Electromcs Lab Inc v 
Dopp 369 F Supp 1245 CD Del 1974) Sleek 
v J C Penney Co 26 F R D 209 (W D Pa 
1960) vacated on other grounds 292 F 2d 
256 (3d Cir 1961) 

13 See § 8 3 below 

14 Napolitano v Compama Sud Amen 
cana De Vapores 421 F 2d 382 (2d Cir 
1970) Life Music Inc v Edelstem 309 
F 2d 242 (2d Cir 1962) (23 pretrial confer 
ences held) 

15 Manual for Complex Litigation 
§ O 40 (5th ed 1981) 

16 Under Fed Civ Proc Rule 16(b) a 
scheduling order now IS reqmred withm 
120 days after filing the complaint This 
order may be ISsued with or without a 
formal scheduling conference 

17 Manual for Complex Lmgation 
§ 1 00 (5th ed 1981) 

18 Commercial Ins Co v Smith 417 
F 2d 1330 (10th Cir l 969) Century Ref Co 
v Hall 316 F 2d 15 (10th Cir 1963) Clark 
Ob3ect1ves of Pre Trial Procedure 17 Ohio 
St L J 163 165 (1956) 
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In most JUnsdict10ns a wide range of matters may be dealt with at 
a pretnal conference It may be used to defme the issues and facts still 
m content10n, 19 to weed out extraneous issues/0 and to make rulmgs 
relatmg to the remedies that might be awarded 21 Amendments to the 
pleadmgs may be ordered if necessary -2 To facilitate the presentation 
of evidence at trial, unnecessary items of proof may be ehmmated,23 the 
authenticity of documents may be determmed, 4 rulmgs on the adm1ssi 
b1hty of evidence may be made,25 and lists of documents and witnesses 
to be presented at tnal may be reqmred '6 Matters also may be 
referred to a master whose fmdmgs may be mtroduced as evidence ma 
Jury tnal '7 

Under broad catchall provisions m the federal type of pretnal 
conference rule, courts also have used the conference to rule on prehmi 
nary matters such as JUnsdict10n,28 rather than takmg them up by 
mot10n at the begmnmg of tnal Thus, courts have decided questions 
relatmg to stays,29 consohdat10n or separat10n of issues for tnal,30 the 
nght to a Jury tnal 31 and the details of ongomg discovery 32 at pretnal 
conferences In view of the wide range of matters that may be 
determmed at pretnal and that will control the trial, counsel need to be 

19 FDIC v Glickman 450 F 2d 416 
419 (9th Cir 1971) l\1anbPck v Ostrowski 
384 F 2d 970 (D C Cir 1967) certiorari de 
med 390 US 966 (1968) 

20 l\1anbeck v Ostrowski 384 F 2d 970 
(D C Cir 1967) cert10ran demed 390 l.J S 
966 (1968) Mull v Ford Motor Co 368 
F 2d 713 (2d Ctr 1966) 

21 Lundberg v Welles 93 F Supp 359 
361 (SD NY 1950) 

22 FDIC v Glickman 450 F 2d 416 
(9th Cir 1971) Hatridge v Seaboard Sur 
74 FR D 6 <D Okl 1976) Taylor> S & M 
Lamp Co 190 Cal App 2d 700 12 Cal Rptr 
323 (1961) 

23 FDIC v Glickman 450 F 2d 416 
(9th Cir 1971) Manbeck v Ostrowski 384 
F 2d 970 (D C Cir 1967) cert10ran demed 
390 u s 966 (1968) 

24 Pritchett v Etheridge 172 F 2d 822 
(5th Cir 1949) 

25 Pritchett v Etheridge 172 F 2d 822 
(5th Cir 1949) In re Panoceamc Tankers 
Corp 54 F R D 283 (S D N Y 1971) Eden 
field v Crisp 186 So 2d 545 (Fla App 1966) 

26 U S v Hemphill 369 F 2d 539 (5th 
Cir 1966) Clark v Pennsylvama RR 328 
F 2d 591 (2d Cir 1964) certiorari denied 
377 US 1006 (1964) Syracuse Broadcast 
mg Corp v Newhouse 295 F 2d 269 (2d 
Cir 1961) Umta Oil Ref Co v Contmental 
Oil Co 226 F Suop 495 505 n 39 (D Utah 
1964) Bodnar v Jackson 205 Kan 469 
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470 P 2d 726 (1970) Fairbanks Publishmg 
Co v Francisco 390 P 2d 784 (Alaska 
1964) Glisan v Kurth 153 Colo 102 384 
p 2d 946 (1963) 

27 Fed Civ Proc Rule 53(e) Wilson v 
Kennedy 75 F Supp 592 (W D Pa 1948) 
Fed C1v Proc Rule 16 

28 A H Emery Co v Marean Prods 
Corps 389 F 2d 11 (2d Cir 1968) certiorari 
demed 393 US 835 (19681 

29 Royster v Ruggerio 2 F R D 429 
(ED Mich 1941) modified on other grounds 
128 F 2d 197 (6th Cir 1942) Niazi v St 
Paul \fercury Ins Co 265 Mmn 222 121 
N W 2d 3J.9 (1963) 

30 Joseph v Donover Co 261 F 2d 812 
(9th Cir 1958) 

31 Schram v Kolow1ch 2 FR D 343 
(E D Mich 1942) In re 1208 Inc 3 F R 
Serv 2d 1643 case 1 (D Pa 1960) The 1980 
amendments to Federal Rule 26 now au 
thorize a special discovery conference 
Fed Civ Proc Rule 26(f) 

32 E g Buffington v Wood 351 F 2d 
292 (3d Cir 1965) DiDonna v Z1garell1 61 
NJ Super 302 160 A 2d 655 (1960) See 
Jud1c1al Conference of the Umted States 
Proposed Amendments to the Federal 
Rules of C1v1l Procedure Relatmg to Dis 
covery 48 F R D 485 524 532 (1969) The 
1980 amendments to Federal Rule 26 now 
authorize a special discovery conference 
Fed Civ Proc Rule 26(f) 
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fully prepared on all aspects of their cases at the final pretrial confer
ence 

Certain matters have been definitely excluded from the purview of 
the pretrial conference, however One party may not use it to steal his 
opponent's trial preparation, counsel are not to use the conference as a 
discovery device or for a fishmg expedit10n 33 Further, the conference 
may not serve as a substitute for trial 34 Although the pretrial judge 
may grant summary Judgment if there are no triable issues remam
mg,30 he has no po'Ner to determine issues of fact 36 The purpose of the 
conference is to achieve voluntary agreements, it is improper for the 
court to force concessions or settlement upon unwillmg parties 37 

Given the broad scope of the pretrial conference, and the powers of 
the presiding judge there has been some discuss10n whether the pretrial 
Judge should be the Judge who will try the case When the conference 
is used primarily as a tool to mduce settlement, a separate judge for 
pretrial is to be preferred, as this reduces coerc10n and lessens attor 
neys' fears that positions taken in pretrial discussions will prejudice 
them with the Judge at trial if a settlement is not reached 38 Generally, 
if the conference is designed primarily for trial preparat10n, most 
lawyers would favor having the same judge for pretrial and tnal, they 
view the conference as focusmg the case not only for the parties but 
also for the judge, allowmg him to spend time prior to trial becoming 
familiar with the issues and preparmg background on the rulmgs that 
will have to be made at trial 39 Some states deal with this problem by 
prov1dmg for a separate settlement calendar,40 m these JUnsd1ct10ns, 
the pretrial Judge will try the case without havmg participated m the 
settlement conf ere nee 

33 Berger v Brannan 172 F 2d 241 
(10th Cir 1949) certiorari demed 337 U S 
941 (1949) Package Mach Co v Hayssen 
Mfg Co 164 F Supp 904 (ED Wis 1958) 
affirmed on other grounds 266 F 2d 56 (7th 
Cir 1959) 

34 Lynn v Smith 281 F 2d 501 (3d Cir 
1960) Syracuse Broadcasting Corp v 
Newhouse 271 F 2d 910 (2d Cir 1959) See 
Gullett v McCormick 421 SW 2d 352 (Ky 
1967) 

35 Newman v Granger 141 F Supp 37 
(W D Pa 1956) affirmed per curiam 239 
F 2d 384 (3d Cir 1957) McComb v Trim 
mer 85 F Supp 565 CD NJ 1949) Green v 
Kaesler Allen Lumber Co 197 Kan 788 
420 P 2d 1019 (1966) Ellis v Woods 453 
S W 2d 509 (Tex Civ App 1970) 

36 Masculh v U S 313 F 2d 764 (3d 
Cir 1963) Lynn v Smith 281 F 2d 501 (3d 
Cir 1960) 

37 J F Edwards Constr Co v Ander 
son Safeway Guard Rail Corp 542 F 2d 
1318 (7th Cir 1976) (cannot force parties to 
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stipulate facts) Gullett v McCormick 421 
SW 2d 352 (Ky 1967) People ex rel 
Horowitz v Canel 34 Ill 2d 306 215 N E 2d 
255 (1966) Cf Krattenstem v Fox & Co 
155 Conn 609 236 A 2d 466 (1967) 

38 Thomas The Story of Pretrial m 
the Common Pleas Courts of Cuyahoga 
County 7 W Res L Rev 368 391 (1953) 
Note Pretrial Conference Procedures 26 
SC L Rev 481 497 (1974) Note Pretrial 
Conferences m the District Court for Salt 
Lake Count) 6 Utah L Rev 259 261 
(1959) 

39 See Clark Ob3ect1ves of Pre Trial 
Procedure 17 Ohio St L J 163 165 (1956) 
Kincaid A Judge s Handbook of Pre-Trial 
Procedure 17 FR D 437 445 (1955) 
Lynch Pretrial Procedure 39 N D L Rev 
176 185-86 (1963) Wright The Pretrial 
Conference 28 F RD 141 148 (1962) 
Note Pretrial Conference Procedures 26 
SC L Rev 481 496 (1974) 

40 E g Cal Rules of Ct Rule 2075 
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WESTLAW REFERENCES 
170ak1921 
170ak1925 

§ 8 3 The Pretrial Order 

Although some state pretrial regulations do not provide for it, 1 the 
federal rule and most of its state counterparts require the court to issue 
a pretrial order embodymg the rulmgs made and matters agreed upon 
at the pretrial conference ~ The pretrial order should incorporate all 
adm1ss10ns and stipulat10ns of the parties, list the issues remammg for 
trial, and note any reqmrements for filmg statements or lists of 
evidence and witnesses 1 In order to preserve the work done at pretrial 
for use at trial and to avoid its duphcat10n there, the pretrial order is 
particularly necessarv m those cases m which the pretrial Judge will 
not try the case 4 

The method of formulatmg the pretrial order is withm the court's 
discretion, it frequently is done by reqmrmg all counsel to draft an 
order and to present it for the court's approval , If counsel cannot 
agree upon an order, the court will formulate its own 6 

The order controls the subsequent course of the act10n 7 Although 
it can be modified to prevent mamfest m3ustice,8 some courts may 
require a substantial showmg of cause and may reqmre any poss1bihty 
of pre3udice to the opposmg party to be overcome 9 The burden placed 
on a party seekmg to amend a pretrial order is greater than that 
imposed when an amendment to the pleadmgs is sought 10 This simply 
reflects the different funct10ns of the pleadmgs 11 and the pretrial 
conference ll and recognizes that the best way to make the conference 
an effective means of controllmg or shapmg the trial is to enforce the 

§ 83 
1 E g S C C1r Ct Rule 43 

2 Fed C1v Proc Rule 16(e) NM Dist Ct 
Rules Civ Proc Rule 16 

3 U S v An Article of Drug etc Ac 
notabs 207 F Supp 758 (D NJ 1962) 
Clark v U S 13 F R D 342 344 CD Or 
1952) 

4 See Clarh. ObJectives of Pre Tnal 
Procedure 17 Oh10 St L J 163 169 (1956) 

5 Bradford Novelty Co v Samuel Eppy 
& Co 164 F Supp 798 CE D ~ Y 1958) 
Curto v Internat10nal Longshoremen s & 
Warehousemen s Umon 107 F Supp 805 
(D Or 1952) affirmed on other grounds 226 
F 2d 875 (9th Cir 1955) cert10ran demed 
351 us 936 (1956) 

6 See Life Music Inc v Edelstem 309 
F 2d 242 243 (2d Cir 1962) Brmn v Ball 
Insular Lmes Inc 28 F RD 578 CE D Pa 
1961) 
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7 American Home Assurance Co v 
Cessna Aircraft Co 551 F 2d 804 (10th Cir 
1977) Colvm v U S ex rel Magim Leas 
mg & Contractmg 549 F 2d 1338 (9th Cir 
1977) 

8 Stahlm v Hilton Hotels Corp 484 
F 2d 580 (7th Cir 1973) Wallin v Fuller 
476 F 2d 1204 (5th Cir 1973) Herrell v 
Maddux 217 Kan 192 5'35 P 2d 935 (1975) 

9 1\1cKey v Fairbairn 345 F 2d 739 
CDC Cir 1965) City of Lakeland v Umon 
Oil Co 352 F Supp 758 CM D Fla 1973) 
Cormsh v U S 221 F Supp 658 (D Or 
1963) reversed on other grounds 348 F 2d 
175 (9th Cir 1965) 

10 See § 5 26 above 

11 See § 5 2 above 

12 See § 8 1 above 
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pretrial orders 13 Thus mstructwns given or evidence mtroduced 
outside the scope of the pretrial order may result m a mistrial or m the 
reopenmg of the case followmg appeal 14 Failure to comply with the 
order may result m strikmg a defense, 1 ' the exclus10n of evidence, 16 or, 
m an extreme case d1sm1ssal of the act10n 17 Thus great care must be 
taken m draftmg the pretrial order Ob3ect1ons to it are waived if not 
raised at the outset of the trial 18 and they will lead to reversal upon 
appeal only if the order was an abuse of the trial courts discretwn 19 

rrll\ WESTLAW REFEREI'llCES 
~ 170ak1935 

13 Note Variance From the Pre Trial 
Order 60 l:ale L J 175 (1951) 

14 Clark v Pennsylvania RR 328 
F 2d 591 (2d Cir 1964) certiorari demed 
377 U S 1006 (1964) Seaboldt v Penn 
sylvama RR 290 F 2d 296 (3d Cir 1961) 

15 G & R Corp v American Sec & 
Trust Co 523 F 2d 1164 lD C Cir 1975) 
Associated Press v Cook 513 F 2d 1300 
(10th Cir 1975) 

16 Matheny v Porter 158 F 2d 478 
(10th Cir 1946) Mel!one v Lewis 233 Cal 
App 2d 4 43 Cal Rptr 412 (1965) 

17 Delta Theatres Inc v Paramount 
Pictures Inc 398 F 2d 323 (5th Cir 1968) 
certiorari demed 393 US 1050 (1969) 
Wirtz v Hooper Holmes Bureau Inc 327 

F 2d 939 (5th Cir 1964) Kromat v Veste 
v1ch 14 Mich App 291 165 1'l W 2d 428 
(1968) Cf Uxmal Corp v Wall Indus 
Inc 55 FR D 219 IS D Fla 1972) (defen 
dant s failure to comply with order or re 
spond to plamt1ffs motion for summary 
Judgment resulted m Judgment for plam 
tifD 

18 Fodgson v Humphne~ 454 F 2d 
1279 (10th Cir 1972) Commumt; N"at Life 
Ins Co v Parker Square Sav & Loan 
Ass n 406 F 2d 603 I 10th Ctr 1969) 

19 Spellacy v Southern Pac Co 428 
F 2d 619 (9th Cir 1970) Eh v Readmg Co 
424 F 2d 758 (3d Cir 1970l Cruz v US 
Lmes Co 386 F 2d 803 804 (2d Cir 1967) 

§§ 8 4-9 0 are reserved for supplementary material 
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1'7TenNATIONAv ASHU01ATIO:o' o~ .1'1.7DGJt& 

INTERNATIONAL AND EUROPEAN JUDGES 
ASSOCIATIONS 

E.Markel 

Resume 

l Role and po~1non of the independent 1udge m context of all other powers of ~tate and 
soc1ety al'\o 1s the focal point m all cons1derauons about national and mtemattonal JUdgc~ a~oc1anons, 
becau'\c the~e orgamzanons define their goals and acttv1t1es accord.mg to JUdtc1al independence as the 
central JUd1c1al concept 
2 Expectation of society directly 1-, focmed on JUd1c1al mdcpendence People are 
searching an authonty mak1ng them abJe to solve then conflict~ m a peaceful manner The Judge I~ the 
guarantor of the so-called peace by law protecttng the fundamental nghts and liberties of people 
3 Arucle 6 paragraph 1 of the Ewopcan Convenuon of Human Rights and Fundamental 
Freedoms m most of the member states of the Conventi.on enforced as an additional constrtutional 
prov11\10~ of few word~ but comprehenl\1ve, deahng with competence, structure, organization of and 
procedwc bcfo1c the comts, 1s bai;cd on a stnct concept of i;eparat1on of powers a~ mdtspen<iable 
cond111on of JUd1c1al mdcpendcncc and mipaittahty 
4 In many \tates the JUd1c1al power has cxpcnenced that the JUdtctary it'\elf contmuou-;ly 
mu~t look at the precaution~ for kccpmg and :,1rcngthcnmg its mdependence It seldom findl\ ~pport 
fiom out:,ide. 1t must ~eek and fmd the sn ength of the third state power w1thm itself That 1s the real 
reason, why Judg~ &:,oc1atlons arc founded and the JUSt1fication ofthetr e~1stence 
5 Judge\ asl\oc1anonl\ pa1t1c1pate m all areas of court adnumstratlon for welfare and 
pro~penty of the \tatc To be focused on the JUdtetal mdependence means that never parnsan goal~ 
must be connected with JUd1c1al activmes and pohncal affibatton ::itnctly l!:i to be avoided 
6 Judges ac;soc1ation~ play an lIIlPOrtant part m sclcct1on and education of candidates for 
the JUd1c1ary and on·gomg trammg of Judge'i They have to look on :,clf-cont:J.olmg and sclf-punfymg of 
the JUd1c1al profcss1on 
7 National Judg~ a!isoc1at1ons became aware that they are confronted m each state and 
legal l\yc;tcm with vcl'y l\tmtla1 problems ln 1953 m Salzburg, Au~tna. the International Assoc1at1on of 
Judge~ (1AJ) wru, founded as an a~~oc1at10n of naaonal orgamzanons and not of mdlv1dual Judge~ 
Besides co-operanon on an mtcmattonal level and exchange of knowledge and expenences other 
reac;on of the foundation wa~ to be represented at the big mtemahonal orgamzation~ (e g United 
Nations, Council ofEmope) 
8 Mam goals arc the l\afeguard of the mdependence of the JUd1c1al authonty as an esl\enttal 
requtrement of the 1ud1cml funcnon and the guarantee of human nghts and freedo~ a!, well a'\ the 
constitutional and moraJ standmg of the JUd1c1al authonty, mc1ease of expenence and understandmg of 
1udges by exchange and co-operation with other JUdgec; and theu a~~oc1ations and common study of 
JUdictal problems of regional nanonal and umversal mtcrcc;t for findmg solutions to cope with 
9 De~cnptton of organization structure and act1v1t1cs of the lAJ and lts regional 
assoc1at1ons For more details ~ further matenal 

\ 
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JNIYR"iATIONAL A~C("""""'"TJON OF JUDGES 
UNION JNTERNATION" OES MAGJST.kATI> 
VNJON lNTERl'ilACIQNAl OF MAGJSTRAl>O!> 
lNTt RlllA.TJONALC Vl:.JU.lNJCU!\G Dlt~ IUCH"f1' R 
t'NIONh INTFRNAZIONALJ:. l>EI M-\GISTltATl 

The JntcrnaaonaI Assoc1at1on of Judges was founded m Salzburg (Austna) m 19"13 as a 
professional, non-pchtical. mtcmattonal orga.u1zation, groupmg not 1ndMdual Judge", but uatr.oI141.l 
ac;sociations of Judges, adnutlcd 1.o the Assoc1atJon by d~1s1on of lts Central CouncJl The mam aun of 
the Assoc1at1on JS to safeguard the mdependence of the JUdu::Jary, as an essential requtrcment of the 1ud1c1al 
fimction and guarantee of human rights and freedom 

Toda} the orgaruzatJon enc:;o1npasses 52 suc:h nanonal assocJattons or representative group.; from 
the Continents 

The Central C'ouncd of the 1 A J, '\J.hich Jc; lls dchb~hvc body, cu1d on wluch each rncmber
assoc1at1on has two rcprcscntatJves meets annually. preferably ma different country eve!) year 

At the Pono mectmg, which took place dunng the month of Scp~btr 1998, tht: hon Mrs 
Paqu~rette GIRARD , "C'.onsctl!cr referenda.ire a la Cour de Cassat1on' (Fra.nce), was clwed Pn:sldcnt or 
the I A J mr the followuig two years The hon Massuno Bonomo Judge of the Supreme Court of 
Cassanon ofltaly, \\.as elected Secretary General 

Th~ AssOCJatJcn bas c:o:rumltativc statll~ with the Council of Europe, with the International Labour 
Office and with the U N Ecommuc and Social C.ouncd 

Th1: As1>oc1ation has four Study-Commissions; dcalmg respectively ·with Jud1c1:al admuustratton and 
status of the JUdiC?ary, c1VJI law and procedure. cnmmal la.wand procedure pubhc and social la\\ These 
Comni1ss1ons arc composed of delegates from naaonal associations, and a.s a role meet annuall), generall} 
m the same locauon as chc Central Council On tbc bas1s of reports prepared 1n adYancc and eh.changed b) 
mail, the members of the C'-onuruss1ons study problems of common mtcrcst to the JU~l~ process m i;Vcry 
country of the ~orld, on a comparative and transna11onaf b:tSJS 

The AssocJatton has four Regtonal Groups l) the European .AssoCiatum of Judges n") the 
Ibcroamcncan Group, m) the Afrtcan Group 1v) the Asian North Amcncan and Oc:earuan Group 

Pcr1od1CC'tlly, the Assoc1at1on organizes an Intcmat1onal Congress The 7th World Congress r.ool.. 
piact.. m Macao m J 989 on the sub1ect ''Roh .. and PCK1tmn of the Judge m the Modem Pltirallsuc Socrety'' 

The most !'l..Cl..'nt mcctJngs of the \c:ntra.l Council and of the Study-Commt~~1C1ns were he?ld Porto 
(Portugal 199g), San Juan {Puerto Rico ?997), Alnstcrdam (The Netherbnds, 1996), Tun1s (Turus1a, 
199'), Athens {Greece, 1 Q94). Sao Paulo (BrB.?Jl, J 993), Sevllla (Spam, l 992), m Swit7.crfand (Crans
M ontana 1991), 111 Fmland (Helsmll, 1990), sn Macao (1989), m Gennany (Berlin, 1988) m Ireland 
(Dubhn 1987), in Italy (Rome, 1986), m Norway (O"llo, 19&5), m Llcchtcnst~n (Vaduz, 1984) in Senegal 
(Dakar, 19&3), Jn Portugal (M*1ra, !982) 10 Austna (Vienna. 1981) m Turus1a (Turus, 1980), in 
Sweaen {Stoclholnt. 1979} 

At the last meet.mg m Porto m September 1998 the Sntdy-Conums~1ons dlscusst.d the foilo\IJlllg 
subJccts Managing case load r second pa.rt (1st Study Comrruss1on) Appeal proceedings (2nd Study 
Comm1.SS1on} The role of the lay person Jn the cnnunal process {3rd Study Comm1.~s1on), Fundamental 
stiuctures that govern Jabot r~latzons (4th Study C'onumss1on) 

TI1c ne>.1 meeting of the Central Council and of the Stud' Comnuss1ons w1Jl be hosted m Taipei 
(Taiwan) by the R 0 C Assoc1auon of Judges from 14 to JR November 1999 The four Reg1on-U Groups 
will meet on 14 November 

The followmg subJCCts will be discussed by the Study..COmnuss1ons m 1999 Updatmg thl 
relattonslup hc1wcco the JUdlc1ary and the other funetJons of the state for tht. beu.cr di::hvcry of JUSlJCC {lsr 
Study Conumss1on} Con~ucnces of breach of contract (2nd Study Comn11ss1on) The m.:flucncc of the 
press and the other media upon mtegrrt} and frCL-dom of opm1on of the members of the 1ud1ct3J) m cnnunal 
JUsllre ma.ttcrc: (3rd St\Jd) Comnuss1on) The 'ltnke {4th Study Con11mss1on) 
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•(".....,.., 
ll\TKlt!'lllt.TIONAJ. AS'o~ lJON oir JtJDGJtS 
UNION IN'!'.ERNA.TlONALE DJ'.S MAGJSTR411-
\lNl0N INTDNACIQNl\I J>l~ MAGISTRl\llO~ 
INTERNATIONALE vmUtJNICUNG D:&n RJCHTltR 
UNlONY INTI:RNJ\.2'JONALE nm MhulCi"fRATI 

PRESIDENCY COMMITTEE 

Prcsidc1t 
Mrs Paqucret~ GIRARD. "Conseiller refCrcndairc a la Cour de C'assat1on' (Fmucc) 

First Vice-President 
• Mr Tar<..k BENNOUR., Chief Pubhc Prosecutor, Bizertc (Tunme). Pre..~dent of th~ Afncan Regional 
Group 

V1cc-Pn:s1dents 
- Mr Paul BROEKHOVEN, D1recLor of the Suchmg Stud1cccntrum Rcchtsplegrog (The Netherlands) 
• Mr Jan FRANKE, PreSJdcnt of the Adm1mstrauvo Court of Appeal (Sweden) 
- Mrs Louise MAILHOT. Judge of the C.oun of Appel of Qucbee (C'anada), President of the Asian, No11l1 
American and Occan1a11 Regional Oroup 
- Mr Ernst MARKEL, Judge of the Supreme Court {Aust.na) President of the Europc<Ul Assoc:iat1011 of 
Judges - Regional Group of the I A J 
• Mr Alvaro REIS FIGUt:lRA, Judge of the Court of Appeal of Porto (Ponugal) President of the 
Jberoamencan Rcg1anal Group 

Honoraiy President 
Mr Rs.men RODRIGUEZ AR.RIBAS, Justice of the 'Tn"bunal Supremo" of Spam 

Scciet.ary Glmeral 
Mr Massnno BONOMO Just.Jex:: of the "Corte dl Ca!;saz10ne" {Italy), 

Deputy Secretaries General 
- Mr Graeomo OBERTO, Judge of the first mstancc Court ofTunn (Italy) 
• Mr Gablco D' AGOSTINO, First mstancc Judge, Mnnstry of Justice Otaly) 
- Mr ~ffa~le GARGIULO First mstanc.c Judg1.. m Rome (Italy) 

FIRST STUDY COMMISSION 
Pn.s1dent 
Mr Guy DEL VOIE Judge af thc Court cf Appeal, Brussels (Belgium) 
V1ce~Prcs1dcnts Mr S1dne1 BENtTI (Brazil) Mr Stcphal1 GASS (SWltteriand}, 

SE(OND STUDY COMMISSION 
President 
Mr Ronald KUNST. Judge of the, Court of Appeal of Vienna (Austna) 
V1cc.?-Prcs1de11ts Mt AG POS (The Netherlands), Mrs Jeanne PRIGNON (Belgium) 

THJRD STUDY COMMlSSJON 
President 
Mrs Linda SEVENS (Belgium) 
V1cc-PreSJdcnto; Mr John MC l'-IAUGHT (Urulcd Kmgdom}, Mr Claude PER.~OLLET (franc:c) 

FOURTH STUDY COMMISSION 
Prc~1di:nt 

Mr Mansour SY, ludgL of the (..oun.. of Cassatxon Sccretar) General of the Senegalese Ar;sociatlcm of Judges 
(Senegal) 
V1cc-Pn:s1dcnts Mrs Viviani: LJ:BE DESSART (Bclglunt) Mt YaJ1 NTJFNHOF (The N1..thcrlands) 
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lNTl!:~N.r\TJONAL ASSOC~jfON OF JU.DCE..<; 
UNION lNTBRNATIONAt.:'.., f..>BS MAGlS11tA1"S 
UNJ6N IN'T£kNACIONAt. DE MAGJSTRAl>OS 
fNTFRN4TIONAI £ V.EREINICUHC# DFR RICHTER 
UNBONI? lNnltNA.ZIONALI:. J)Ef MA.C.ISTRATJ 

NATIONAL ASSOCIATIONS OR REPRCSENTATJVE GROUPS 
MEMBER OF THE INTERNATIONAL ASSOCIATION or JUDGES 1N l 998 

ARGENTINA 
AUST:R.Al.IA 
AUSTRIA. 
BELGilJM 
BOLMA 
BRAZIL 
CAN"AnA 
CAMEROON"' 
CHlLE 
COSTA.RICA 
CZECH :REPUBLIC 
DENMARK 
ESTONIA 
FINLANDE 
PRANCE 
FYR.OM 
GEllMANY 
GREECE 
HUNGARY 
ICELAND 
JR ELAND 
ISRAEL. 
ITALY 
IVOltY COAST 
JAPAN 
J.,ATVIA 
!..IECHTENSTEIN 
unruANIA 
LUXEl'vfBOURG 
MALTA 
MOROCCO 
NE'ffiERLANDS 
NIGER 
NORWAY 
PARAGUAY 
PERU* 
PORTUGAL 
rU.ERTO IUCO 
REP UlINA (TAIWAN) 
R.UMANlA 
SBl\1EGAL 
SLOVAKIA 
SLOVENIA 
SPAIN 
SWF..DEN 
SWITZERLAND 
TANZANIA 
TUNISIA 
UNITED KINGDOM 
URUGUAY 
USA 
VENEZUELA• 

" extraordmary member 

(AsociaCJ6n de Magisuados y Func1onano!> de la Jusuc111 Natlonal) 
(The Auslrahan Sec:tJon of the J~onal Assoaauon of Judges) 
(Vcrcmigung der Oesierrcicluscllen kiellter) 
(Section J3clge de l'Umon IntemnfJonalc; des Magill1ra1S) 
(Asoeiac16n Na.clonal de Mag!SU'ado.s de BoJMa) 
(A5SOC1~o des Maglsttados Brameiros) 
(C3nadwi Judges Co1\ferenoo) 
(Armcale des Jcunes Mag15uats carocrounais) 
(Asoc1aci6n Nanonal de Magistrados dcl Poder Jud1e1al de Clule) 
{A!isoctaeion Costarr&c:ense de Ja Judicatura) 
(!be Ass(gata6n ofJndges of the Czech P.cpubhc) 
(Den Danske Dommezfomung) 
('I'.hc :Eg10rua.n Uruon of Judges) 
(F11U11Sh AssOClitJon of Judges) 
(Union Syndxc:alc des MagJi:trats) 
(Assocud.Jon of the .Maa:doruan Judges) 
(Dcu~Jicr Raehtc:bund) 
(Assoc:Jauon des Magtstrats Grcx:$) 
{Magyar B1r01 EgyesUlct) 
(The Icelandic Judges AssocliltJon} 
(The Judges Assocranon ofJreland) 
(Naucnal .RepreJentat1on of Judges of Israel) 
(Anociaaonc Naztonalc Mas1strat1) 
(U.rnon Naucinalc des Magu:trats de C6te d'Ivom:) 
{Association or Japan~ Judges) 
(Latv1Jas Tl'l51u:su B1cdnba) 
(Vcreimgung dcr Liechlcn.c;tcims;bcr Richter) 
(Lletuvos Respubhkos TeiseJu A$ocsaa1a) 
{Grcmpemcnt des Magistrats Luxcmbnurgeois} 
(Maltese Scdion of the Intcn1afJanal Ass~t1011 or Judges) 
(Am1cale Hassamenne dos M.ii.pstrals) 
(Ncdmandse Vcrerugmg voor Recbtspraak) 
(Syndlc:at Autonome des MagislQ.ts du Ntger) 
(Natwc:gran Association of Judges) 
(Ascciaci6n de Magisuado5 Judtcales) 
(Asoetac:ion Nac1onal de MagtStrados del Pem) 
{Associa~ Suubcal dos Magutrados Judiaales Pon.ugueses) 
(Puerto R.Jco Judlc&aJJ ASSOCLlbOJI) 
(fhe Jud&es Assoc:Ul\tcm oftJ1c Republic ef Cluna) 
(AsstKUtion ofRumenian Judges} 
(Umon des Mag1Strat1 Senegabus) 
(Assoc1auon of Slovak JQdges) 
(Slovensko Sodmsko Drugtvo) 
(Asoc1ac16n Profos1onaI de la Magistratura) 
(Swccbsh Assoaauon of Judgci) 
(Associauon Suisse des Mag1Sll'3ts de l'Orcire Jud1C1atre) 
(!he Judges and Mag1strates Assoc:iahon Cl( TanZtima) 
{Associauon des MagJSlmts Tun1.;1eus) 
(The Bntnh Scetaon of the futern.it1cmaJ Assoaat.1011 of Judges) 
(Asoaaaon dt Magi51rados Judlciales) 
(federal Judges AssoaatJon) 
(redent1;16n de A&O<:J3crones de Jnccei de Venc1ucla) 
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