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DAY 1
TAX COURT

830-900  Regstration
900-930 Welcomes and Opening Remarks

Justice Oleg Boikov, Deputy Chairman of Supreme Commercial

Court of the Russian Federation

Judge Betty Barteau, Chief of Party, RAJP

Sharon Hester, Georgia State Unmiversity
Rick Chewning, US Department of Treasury

930-1030 Fundementals of Russian Tax Law
Presentation by Justice Oleg Boikov, Supreme Commercial Court
of the RF

1030 -1045 Coffee Break

10 45-12 00 Prepayment Forum
Presentations by Judge Stephen Swift of the United States Tax
Court and Kristine Roth of the Office of the General Counsel,
Unuited States Internal Revenue Service
Thas session will focus on prepayment litigation, Internal Revenue
Service collection authority and jeopardy situations

1200 - 13 00 Lunch



13 00 - 14 30 Trials
Presentations by Judge Stephen Swift of the United States Tax
Court and Knstine Roth of the Office of the General Counsel,
United States Internal Revenue Service
Thus presentation will address the role of the judge, lawyer and
witnesses, as well as 1ssues related to burden of proof and record-
keeping requirements

14 30 - 14 45 Coffee Break

14 45 - 16 00 Decision-Making

Presentations by Judge Stephen Swift of the United States Tax
Court and Kristine Roth of the Office of the General Counsel,
Umited States Internal Revenue Service

This session will focus on bench opinions, the different types of
written opinions, publication, staff (law clerks), the appeals process
and standards of review

16 00 Adjourn
DAY 2
TAX COURT (CONTINUED)

900-1030 Comparison with Other Courts
Presentations by Judge Stephen Swift of the United States Tax
Court and Kristine Roth of the Office of the General Counsel,
United States Internal Revenue Service
Thus presentation will explore the differences between the US Tax
Court and other US Federal Courts

10 30-10 45 Coffee Break

1045 -12 00 Resolution of Tax Disputes 1n Russian Judicial Practice
Presentation by Judge Vyshmak N G , Chair of Judicial Panel of
Supreme Commercial Court of the RF

1200-13 00 Lunch
13 00 - 14 30 Mock Trial
14 30 - 14 45 Coffee Break

14 45 - 16 00 Appellate and Supreme Court Arsuments

16 00 Adjourn



DAY 3
PRE-TRIAL PROCEDURES AND SETTLEMENT CONFERENCES

900-1030 Pre-tnal Procedures and Settlement Conferences
Presentation by Judge V Sue Shields, United States Federal
Magistrate, Southern District of Indiana
Thas presentation will focus on pre-trial conferencing, including a
discussion of case management planning

1030 -1045 Coffee Break

1045 -12 00 Pre-trial Procedures and Settlement Conferences (Continued)

1200-13 00 Lunch

13 00-14 30 Pre-Tnal Procedures in State Courts
Presentation by Judge Brent Adams, Superior Court of the State
of Nevada
Thas session will address the variety of pre-trial procedures used 1n
state court systems

14 30 - 14 45 Coffee Break

14 45 - 16 00 Workshop
Participants will explore settlement conferencing through a role
playing exercise to gain a better understanding of pre-trial procedures

Following the demonstrations, a panel discussion will be led by Judge
Shields, Judge Adams and Judge Plotkin

16 00 Adjourn
DAY 4

PRE-TRIAL PROCEDURES AND SETTLEMENT CONFERENCES
(CONTINUED)

900-1030 Summary Judgements, Default Judgements, and other Pre-tral
Diasposal Techniques
Presentation by Judge Steven Plotkin, Louisiana Court of Appeals
This presentation will cover summary judgements, default judgements
and other pre-trial disposal techniques used 1n the United States

10 30 - 10 45 Coffee Break

1045-12 00 Summary Judgements, Default Judgements, and other Pre-Trial
Disposal Techniques (Continued)




1200-13 00 Lunch

13 00- 14 30 Pre-tnal procedures in the Russian Federation
Presentation by Professor Sherstyuk VM , Law Academy

14 30 - 14 45 Coffee Break

14 45-16 00 Improvement of Russian Tax Legislation
Presentation by Judge Andreeva T K, Head of Legislation
Development Department

16 00 - 16 30 International Association of Judges
Presentation by Justice Ernst Markel of the Supreme Court of

— Austna and the International Association of Judges

Closing Remarks



JUDGE BRENT ADAMS

Judge Adams 1s of the Second Judicial District Court, Reno, Nevada He graduated, with honors,
from the University of Arizona College of Law 1 1974 He has taught for the State Bar of
Nevada, Nevada Judges Association, Nevada Trial Lawyers Association, and The National
Judicial College m the areas of evidence, trial tactics, ethical 1ssues, complex case management,
and case settlement techniques He 1s a member of the Nevada Supreme Court Alternative
Dispute Resolution Study Commuttee and editor-in-chief of the Nevada Civil Practice Manual
and Forms (3™ edition) He 1s an alumnus of NJC and joined the faculty mn 1989

DR ERNST MARKEL

Justice Markel recerved his law degree 1 1962 from the University of Vienna In 1966, he was
appointed to a local court, where he heard civil cases, and, i 1971, he jomned the Juvenile Court
of Vienna, where he heard criminal cases and cases mnvolving custody and care for juveniles m
danger In 1985, Justice Markel was appointed to the Court of Appeals for the Region of Vienna,
and m 1989, he was elevated to the Supreme Court of Austria Justice Markel has been a
leading member of the Association of Austrian Judges since 1973 and served as the
orgamzation’s press spokesman from 1973 to 1982 He later served as President from 1983 to
1992 Justice Markel has spoken at many seminars for members of the Austrian judiciary and
during the past several years also has participated 1n traiming semars in Eastern Europe and
Central Asia He has published works on diverse judicial issues, particularly the problems
confronting the judiciary, and was co-author of the current edition of the Austrian Judicial Code
Justice Markel 1s also Vice President of the International Association of Judges

JUDGE STEVEN PLOTKIN

Honorable Steven R Plotkin received his BA and LL B (J D) degrees from Tulane University,
and was inducted 1nto the Order of the Coif in 1988 He received a Master of Laws degree from
the University of Virgima Judge Plotkin was a trial lawyer, an assistant district attorney for 4
years and senior partner 1 his own firm for 20 years During this time he was elected President
of the greater New Orleans Trial Lawyers Association Thereafter, m 1978 he was appointed to
the Municipal Court, 1n 1979 he was elected a District Court Judge, and m 1987 he was elected
to the Court of Appeal He 1s an adjunct professor of law and teaches Civil Law Torts, Loutsiana
Code of Civil Procedure (trial and appellate practice), and Comparative Law at Tulane Law
School and 1s Director Emeritus of the Tulane Trial Advocacy courses He lectures regularly for,
and 1s a former Director of, the Lowisiana Judicial College He teaches annually at Harvard
Umversity and other law schools, including regional and advanced NITA programs Judge
Plotkin also teaches annually i Tulane Law Summer School in Greece, and has taught 1n
numerous other international programs He 1s a member of the American Law Institute He has
authored or co-authored more than 20 publications for bar Journals, law reviews, and trial
publications on diverse topics such as “Judicial Malpractice-Pulliam 1s Not the Answer” and
“Trnal Tips” an eight-part series, and three books on “Lowsiana Civil Procedure Judge Plotkin
received the ATLA Judicial Achievement Award for the State of Lousiana m 1986 In 1993 he
recerved the Jefferson Bar Association Auxiliary-Law-Day-Outstanding Judge Award, and the
Monte Lemann Distinguished Teaching Award at Tulane Law School He 1s currently Chairman,
Louisiana State Bar Association Committee on Professionalism and Quality of Life He was a
discussion leader, faculty member and a faculty coordinator for the National Judicial College
from 1981 to 1993 Since 1989 he has hosted a weekly one-hour TV show entitled “It’s the
Law” on Cable TV 1 New Orleans



DAVID M VAUGHN

Mr Vaughn currently serves as Deputy Chief of Party in Moscow for the Russian-American
Judicial Partnership project with 1s assisting the judicial leadership of Russia to mmplement
judicial reforms Prior to this assignment her served m Almaty Kazakhstan, as a volunteer
liazson for the American Bar Association Central and East European Law Initiative, where he ran
two fully-staffed field offices and was responsible for a variety of legal reform programs aimed at
judges and lawyers While in Kazakhstan, he also worked closely with the Parliament on
mmproving the quality of legislation He obtamned a B A 1n Russian language and an M A
political science for the Umiversity of Vermont m Burlington, and a JD concentrating in
international law for the American Unrversity mm Washington D C  He received Russian
language training at the Pushkin Institute of the Russian Language 1n Moscow and the University
of Khar’kov in Ukraine He has over six years experience in international, constrtutional, and
crimunal law, and has a background 1n international affairs and human rights 1ssues

JUDGE BETTY BARTEAU

After recerving a law degree from Indiana University School of Law - Indianapolis, Judge
Barteau was in private practice for 10 years During this time she also served as a deputy
prosecutor, a defense attorney, county attorney and as a city court judge She was elected to the
Marnon Superior Court 1n Indianapolis Indiana i 1974 where she served for 16 years In 1991
she jomned the Indiana Court of Appeals, leaving that court m 1998 to become the Chief of the
Russtan American Judicial Partnership, a USAID funded project of the National Judicial College
and Chemonics International based in Moscow, Russia  This project 1s providing and developing
Judicial education and training for the Commercial and General Jurisdiction courts of Russia, as
well as working with the courts i the development of technical support systems and legal
publications

She recerved her LLM m the Judicial Process from the University School of Law m 1994

Judge Barteau 1s past president of the Association of Family and Conciliation Courts and was a
founding member of the National Association of Women Judges

She has received many awards including being named Indiana Women of the Year in 1978 for
her contribution 1n furthering equality for women 1n the business and professional fields

Judge Barteau 1s a 1975 graduate of the National Judicial College, has been on the faculty since
1978 and was the 1993 recipient of the Griswold Award for Excellence m Teaching She was a
charter member of the NJC Faculty Council and served as its chair for the year 1990



BIOGRAPHICAL INFORMATION
V SUE SHIELDS
UNITED STATES MAGISTRATE JUDGE, SOUTHERN DISTRICT OF iINDIANA
4 NAL
Born January 17 1939 in Wilmore, Kentucky
Married to Wilham E Shieids, Attorney

Son Greg Shields Attorney, Austin, Texas
Son Brad Shields Law Clerk to United States Distnict Judge El Paso Texas

POSITION LD

January 28, 1994 to present United States Magistrate Judge
Urited States District Court
Southern District of Indiana

July 1, 1878 to January 28 19984 Judge, Indiana Court of Appeals
January 1, 1965 to June 30, 1978 Judge Hamilton County Superior Court
1962-1964 Deputy Attorney General

State of Indiana

1961 Attorney with Office of Regional Counsel
Internal Revenue Service

EDUCATION

A B, Ball State Unuversity 1959

L L B with distinction, Indiana University School of Law 1861
Graduate, Indiana Judicial Coilege

General and graduate courses National College of State Tnal Judges
Graduate Appellate Judges Seminar, New York University

HONORS

First recipient Antoinetie Dakin Leach Award Indianapohs Bar Association
Paul Buchanan Award of Excellence Indianapotis Bar Association
Academy of Alumni Fellows Indiana University Scheol of Law Bloomington Indiana 1994

Indiana Business Journal, The Indiana Lawyer One of Indianapohs Most Influential Women
1997

ACTIVITIES
Formerly held numerous appointed and elective offices in State Trial and Appellate Judges

Section, Judicial Administration Division American Bar Assoctation  Formerly held chairs and
membership on numercus committees of the Indiana Judges Association
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JUSTICETOM C CLARK 1899-1977
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PRETRIAL PROCEDURES
AND

SETTLEMENT CONFERENCES

Objective

to give the participants a better understanding of pretrial procedures and settlement
conferences used in the USA judicial practice

The participants will study the following

GOAL OF CASE MANAGEMENT

KEYS TO SUCCESSFUL CASE MANAGEMENT

THE PRETRIAL PROCESS

SAMPLE CASE

SAMPLE ORDER REGARDING INITIAL PRETRIAL CONFERENCE
SAMPLE ORDER REGARDING SETTLEMENT CONFERENCE
TRIAL SETTING AND NOTICE OF CONFERENCE

LOCAL RULES RELEVANT TO CASE MANAGEMENT
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PRETRIAL PROCEDURES AND
SETTLEMENT CONFERENCES

MAGISTRATE JUDGE V SUE SHIELDS
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA



GOAL OF CASE MANAGEMENT

The goal of case management 1s to help the parties
satisfactorily resolve their dispute in the most efficient
way possible

Settlement 1s most often the most efficient means of
resolving a case. Settling a case almost always costs the
parties less money than preparing a case for trial, and 1t

can be done much quicker than going to trial Settlement
also uses much less of the courts’ limited resources

In addition, settlement 1s almost always more
satisfactory for the parties than going to trial. It allows
the parties to have more mput mmto how the case 1s
resolved, and allows for more creative resolutions Even
parties who mitially feel strongly that they want their day
in court will likely find satisfaction 1n the settlement
process.

Because settlement most often satisfies the goal of
case management, the judge should always keep
settlement 1n mind when choosing case management
methods. In other words, ask yourself “will this case
management deadline or policy further the possibility of
settlement””

12



KEYS TO SUCCESSFUL CASE MANAGEMENT

Establish a realistic trial date from the beginning of the case

Enter a case management order as soon as possible (60 days from
date case 1s filed) to get things moving

Be sure attorneys understand continuances will be rarely granted
Meet with the parties for an initial pretrial conference to set the
stage for early settlement negotiations and efficient and
cooperative case management It 1S never too early to begin

discussing settlement!

Help establish a discovery schedule with settlement and/or
summary judgment mn mind

Resolve discovery disputes promptly

Hold a settlement conference before too much has been invested 1n
the case

If settlement conference 1s not successful, follow up! Positions
change with time, especially with a trial date looming

Keep your word -- grant extensions of time only 1n rare
circumstances

13



1)

2)

3)

4

5)

THE PRETRIAL PROCESS

Enter case management plan 1nstructions for preparing are given to plaintiff
when case 1s filed, plan 1s due 60 days after case 1s filed and entered by court
shortly after 1t 1s filed

Set trial date, pretrial and settlement conferences as soon as the case management
plan 1s entered, the following dates are set

o mitial pretrial conference
J settlement conference

. final pretrial conference
. trial

The mitial pretrial conference 1s held approximately 30 days from the date the
case management plan 1s entered

o determine 1ssues involved 1n case

. ensure that parties have discovery schedule in place

. suggest ways to streamline discovery for maximum efficiency (1 e
concentrate on discovery needed to determune settlement positions
first)

. begin settlement discussions as appropriate

A settlement conference 1s typically held approximately 6-8 weeks prior to the
summary judgment deadline, unless parties request an earlier date, occasionally an
additional settlement conference 1s necessary after summary judgment 1s ruled
upon

The final pretrial conference 1s held 1-2 weeks before trial

Determine final witness and exhibit lists
Ensure that witnesses have been subpoenaed
Discuss stipulations of evidence

Make one final attempt at settlement

14



SAMPLE CASE

JOHN SMITH & COMPANY
Vs.

JANE DOE, INC.

Filed in United States District Court on
January 2, 1998

15



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
JOHN SMITH & COMPANY, )
Plammtiff, ;
v ; CAUSE NO IP 98-4321
JANE DOE, INC, ;
Defendant ;

CASE MANAGEMENT ORDER

Parties and Representatives

A Plamtff John Smuth & Company
Defendant Jane Doe, Inc

B Counsel for Plamntiff Peter Jones
Address, Phone Number, Fax Number

Counsel for Defendant Sarah Whaite
Address, Phone Number, Fax Number

Factual Synopsis

a Plamtiff contracted with defendant to purchase 1000 bolts to be used 1n the
manufacture of plaintiff’s widgets Bolts were to be delivered by April 1, 1996
but were not delivered until June 15, 1996, and then only 800 were delivered
Plamntiff had to delay production of its widgets and ultimately had to purchase the
additional 200 bolts from a different supplier at a higher price

b A nationwide bolt shortage made timely delivery impossible

Legal Theory of Plammtiff Breach of contract

Defense Theory Impossibility of performance

Discovery Schedule

a Discovery shall be completed on or before December 2, 1998

16



On or before April 17, 1998, plaintiff shall file

1 preliminary witness and exhibit lists, which plamtiff shall supplement by
letter or fax to defendant upon discovering any additional witnesses or
exhibits,

11 a statement of preliminary contentions, which plantiff shall amend or

delete by letter or fax to defendant upon discovering a factual or legal
basis for the amendment or deletion

On or before May 2, 1998, defendant shall file

1 preliminary witness and exhibit lists, which defendant shall supplement by
letter or fax to plamntiff upon discovering any additional witnesses or
exhibits,

11 a statement of preliminary contentions, which defendant shall amend or

delete by letter of fax to plantiff upon discovery a factual or legal basis for
the amendment or deletion

Plaint:ff shall prepare a statement of special damages, 1f any, and make a
settlement demand, on or before June 2, 1998 Defendant shall respond thereto
within 15 days after receipt of the demand

Plamntiff shall disclose the name, address and vita of all expert witnesses, and shall
provide the report required by Fed R Civ P 26(a)(2)(B) on or before July 12,
1998

Defendant(s) shall disclose the name, address and vita of all expert witnesses, and
shall provide the report required by Fed R Civ P 26(a)(2)(B) on or before July
22,1998

All parties shall file a statement of final contentions, final witness lists, and final
exhibit lists on or before September 2, 1998

Motion Practice

a

All motions for leave to amend the pleadings and/or to join additional parties shall
be filed on or before April 2, 1998

Counsel shall file all motions regarding defenses raised pursuant to Fed R Civ P
12(b) on or before May 2, 1998

Motions for summary judgment (including partial summary judgments) shall be
filed as soon as practicable, but no later than July 2, 1998

17



Alternative Dispute Resolution

a

A settlement conference will be set with the magistrate judge 1n this cause during
the month of May 1998

Trial Considerations

a

b

This case will be ready for trial during the month of January 1999

The trial by jury will take 3 days

Required Pretrial Preparation

a

TWO WEEKS PRIOR TO THE TRIAL DATE, the parties shall

1

1

11

v

File a list of witnesses who will be called at trial

Number 1n sequential order all exhibits, including graphs, charts and the
like, that will be used during the trial Provide the court with a list of these
exhibits, mcluding a description of each exhibit and the 1dentifying
designation Make the original exhibits available for mnspection by
opposing counsel

Submut all stipulations of facts in wnting to the court Stipulations are
encouraged so that the trial can concentrate on relevant contested facts

A party who 1ntends to read any depositions nto evidence during the
party's case in chief shall prepare and file with the court and copy to all
opposing parties either

1 brief written summaries of the relevant facts in the depositions that
will be offered (Because such a summary will eliminate time that
1s frequently wasted 1n reading depositions in a question and
answer format, 1t 1s strongly encouraged ), or

2 if a summary for some reason 1s mappropriate, a document which
lists the deposition(s), including the specific page and line
numbers, that will be read

Provide all other parties and the court with any trial briefs and motions in
limune, along with all proposed jury instructions, voir dire questions, and
areas of inquiry for voir dire (or, 1f the trial 1s to the court, with proposed
findings of fact and conclusions of law)

18



b ONE WEEK PRIOR TO THE TRIAL DATE, the parties shall

1 Submiut to the court in writing any objection to the proposed exhibits The
objection shall include a description and designation of the exhibit, the
basis of the objection, and the legal authorities supporting the objection

1 If a party has an objection to the deposition summary or to a designated
portion of a deposition that will be offered at trial, or if a party has
additional portions that he, she, or 1t intends to offer at trial 1n response to
the opponent's designation, the party shall submit the objections and
counter summaries or designations to the court in writing Any objections
shall be made in the same manner as for proposed exhibits

111 File objections to any motions 1n limine, proposed instructions and vour
dire questions (or to the proposed findings of fact and conclusions of law)
submutted by the opposing parties

The failure of counsel for any party to comply with the requirements of this plan
may result in the imposition of sanctions, which could mclude the dismissal of the
complaint or the entry of a default judgment

ENTERED this 5th day of March, 1998

V SUE SHIELDS, Magistrate Judge
United States Daistrict Court
Southern District of Indiana
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION
John Smith & Company,
Plaintiff,
vs IP 98-4321

Jane Doe, Inc,

Defendant

N’ N’ N N Nmwt v’ N’ N’ S’

ORDER REGARDING INITIAL PRE-TRIAL CONFERENCE

It appears this cause will benefit from early mtervention by the court Therefore, counsel
for the parties shall appear for an 1itial pretrial conference before Magistrate Judge V Sue
Shields in Room 256, United States Courthouse, 46 East Ohio Street, Indianapolis, Indiana, on

April 3, 1998 at 9 00 A M . 1n order to commence settlement discussions and/or to discuss

means to expedite the resolution of this dispute

Dated this 9th day of March, 1998

V SUE SHIELDS, MAGISTRATE JUDGE
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

20



UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
JOHN SMITH, )
Plamntiff, ;
v ; CAUSE NO IP 98-4321
JANE DOE, INC, ;
Defendant ;

ORDER REGARDING SETTLEMENT CONFERENCE

This cause 1s set for a settlement conference before Magistrate Judge V Sue Shields on
May 2, 1998 The following are mandatory guidelines for the parties in preparing for the
settlement conference

1 PURPOSE OF CONFERENCE

The purpose of the settlement conference 1s to permit an informal discussion between
the attorneys, parties, non-party indemnitors or insurers, and the magistrate judge of every
aspect of the lawsurt This educational process provides the advantage of permutting the
magistrate judge to privately express his or her views concerning the parties' claims The
magistrate judge may, mn his or her discretion, converse with the lawyers, the parties, the
mnsurance representatives or any one of them outside the hearing of the others Ordinarily, the
settlement conference provides the parties with an enhanced opportumty to settle the case, due

to the assistance rendered by the magistrate yjudge

21



2 FULL SETTLEMENT AUTHORITY REQUIRED

In addition to counsel who will try the case being present, a person with full settlement
authority must likewise be present for the conference This requires the presence of your client
or, if a corporate entity, an authorized non-lawyer representative of your client

For a defendant, such representative must have final settlement authority to commut the
company to pay, 1n the representative's discretion, a settlement amount up to the plamntiff’s
prayer, or up to the plamntiff’s last demand, whichever 1s lower

For a plantiff, such representative must have final authority, 1n the representative's
discretion, to authorize dismissal of the case with prejudice, or to accept a settlement amount

down to the amount of the defendant's last offer

The purpose of this requirement 1s to have representatives present who can settle the case during the
course of the conference without consulting a superior A governmental entity may be granted
permission to proceed with a representative with limited authority

3 EXCEPTION WHERE BOARD APPROVAL REQUIRED

If Board approval 1s required to authorize settlement, attendance of the entire Board 1s
requested The attendance of at least one sitting member of the Board (preferably the

Charrperson) 1s absolutely required

4 APPEARANCE WITHOUT CLIENT PROHIBITED

Counsel appearing without therr clients (whether or not you have been given settlement
authority) will cause the conference to be canceled and rescheduled Counsel for a government

entity may be excused from this requirement upon proper application

22



5 AUTHORIZED INSURANCE REPRESENTATIVE REQUIRED

Any msurance company that (1) 1s a party, (2) can assert that 1t 1s contractually entitled
to indemnity or subrogation out of settlement proceeds, or (3) has received notice or a demand
pursuant to an alleged contractual requirement that 1t defend or pay damages, 1f any, assessed

within 1ts policy limuts 1n this case must have a fully authorized settlement representative

present at the conference Such representative must have final settlement authority to commat
the company to pay, 1n the representative's discretion, an amount withmn the policy limits

The purpose of this requirement 1s to have an msurance representative present who can
settle the outstanding claim or claims during the course of the conference without consulting a
superior An msurance representative authorized to pay, 1n his or her discretion, up to the
plamtiff’s last demand will also satisfy this requirement

6 ADVICE TO NON-PARTY INSURANCE COMPANIES REQUIRED

Counsel of record will be responsible for timely advising any involved non-party

mnsurance company of the requirements of this order

7 PRE-CONFERENCE DISCUSSIONS REQUIRED

Prior to the settlement conference, the attomeys are directed to discuss settlement with
their respective clients and insurance representatives, and opposing parties are directed to
discuss settlement so the parameters of settlement have been explored well 1 advance of the
settlement conference This means the following

By 25 DAYS PRIOR TO CONFERENCE plaintiff must tender a written settlement

offer to defendant

By 15 DAYS PRIOR TO CONFERENCE, each defendant must make and deliver a

written response to plaintiff That response may either take the form ot a written

23



substantive offer, or a written communication that a defendant declines to make any

offer

Silence or failure to communicate as required 1s not 1itself a form of communication
which satisfies these requirements

8 CONFIDENTIAL SETTLEMENT CONFERENCE STATEMENT REQUIRED

One copy of each party's confidential settlement conference statement must be
submitted directly to the magistrate judge no later than one week prior to the settlement
conference Confidential settlement statements should net be filed

Your statement should set forth the relevant positions of the your chient concerning
factual 1ssues, 1ssues of law, damages, and the settlement negotiation history of the case,
ncluding a recitation of any specific demands and offers that may have been conveyed, as well
as any additional information you feel would be helpful to the magstrate judge

The settlement conference statement may not exceed five (5) pages in length and will
not be made a part of the case file Lengthy appendices should not be submutted Pertinent
evidence to be offered at trial should be brought to the settlement conference for presentation to
the settlement judge 1f thought particularly relevant

9 CONFIDENTIALITY STRICTLY ENFORCED

Nerther the settlement conference statements nor communications of any kind occurring
during the settlement conference can be used by any party with regard to any aspect of the
litigation or trial of the case Strict confidentiality shall be maintained with regard to such
communications by both the settlement judge and the parties

10 CONTINUANCES

24



Applications for continuance of the settlement conference will not be entertained unless
such application 1s submutted to the settlement conference judge in writing at least seven (7)
days prior to the scheduled conference Any such application must contain both a statement
setting forth good cause for a continuance and a recitation of whether or not the continuance 1s
opposed by any other party

11 NOTIFICATION OF PRIOR SETTLEMENT REQUIRED

In the event a settlement between the parties 1s reached before the settlement conference
date, parties are to notify the magistrate judge immediately

12 CONSEQUENCES OF NON-COMPLIANCE

Noncompliance with this order may result 1 sanctions, including contempt proceedings
and/or assessment of costs, expenses and attorney fees, together with any additional measures
deemed by the court to be appropriate under the circumstances

ENTERED this 9th day of March, 1998

V Sue Shields
United States Magistrate Judge
Southern District of Indiana
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS DIVISION
JOHN SMITH, )
Plaintaff, ;
v ; CAUSE NO 1IP 98-4321
JANE DOE, INC, ;
Defendant g

TRIAL SETTING AND NOTICE OF CONFERENCE

The court has reviewed and approved the parties' Case Management Plan Accordingly,
this cause 1s now set for a jury trial on January 4, 1999 at 9 00 A M 1n Room 246 of the
United States Courthouse, 46 East Ohio Street, Indianapolis, Indiana

A final pretrial conference with Magistrate Judge V' Sue Shields 1s also set for
December 22, 1998 at 4 00 P M m the Chambers of Magistrate Judge V Sue Shields (Room
256 m the same building ) Counsel are requested to comply with Local Rule 16 1(e) 1n
preparation for the conference A copy of the proposed agenda for the conference should reach
the court (at the above office) at least two working days prior to the conference The subjects to
be covered at the conference are listed 1n Rule 16(c) and (d) of the Federal Rules of Crvil
Procedure, and may also include any other matters suggested by counsel which may aid in the
orderly disposition of this cause

ENTERED this 9th day of March 1998

V' Sue Shields
Unrted States Magistrate Judge
Southern District of Indiana
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LOCAL RULES RELEVANT TO CASE
MANAGEMENT

L R 6 1 - Inihial Enlargements of Time

In every civil action pending in this court in which a party wishes to obtain
an initial enlargement of time not exceeding thirty (30) days within which to file a
responsive pleading or a response to a written request for discovery or request
for admission, the party shall contact counsel for the opposing party and solicit
opposing counsel's agreement to the extension In the event opposing counsel
does not object to the extension or cannot with due diligence be reached, the
party requesting the extension shall file a notice with the court reciting the lack of
objection to the extension by opposing counsel or the fact that opposing counsel
could not with due diligence be reached No further filings with the court nor
action by the court shall be required for the extension However, any further
extension requires leave of the court, which will be given for good cause only
Such extensions are disfavored due to their potential for interference with the
procedures nLR 161

In the event the opposing counsel objects to the request for extension, the
party seeking the same shall file with the Clerk a motion for such extension and
shall recite in the motion the effort to obtain agreement

Any such motion or notice filed pursuant to this rule shall state the date
such response iIs due and the date to which time 1s enlarged

LR 16 1 - Pretnal Procedures

(a) Purpose The fundamental purpose of pretrial procedure as
provided in Rule 16 of the Fed R Civ P Is to eliminate issues not genuinely in
contest and to facilitate the trial of issues that must be tried The normal pretrial
requirements are set forth in Rule 16 of the Fed R Civ P It s anticipated that
the requirements will be followed In all respects unless any Judge of this Court
shall vary the requirements and shall so advise counsel The following
provisions shall also apply to the conduct of pretrial conferences by a United
States Magistrate Judge and where applicable, reference to the Judge or the
Court shall include a United States Magistrate Judge

(b) Notice In any civil case, the assigned or presiding Judge may direct

the Clerk to 1ssue notice of a pretrial conference, directing the parties to prepare
and to appear before the Court
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The following types of cases will be exempted from the scheduling order
requirement of Rule 16(b) of the Fed R Civ P

(1)
(2)
(3)
4)
(5)
(6)
(7)
(8)
(9)
(10)
(11)
(12)
(13)
(14)
(15)

(c)

Social Security cases filed under 42 U S C § 405(qg),
Applications for writs of habeas corpus under 28 U S C § 2254,
Motions to vacate sentence under 28 U S C § 2255,

Civil forferture cases,

IRS summons cases and summary proceedings,

Bankruptcy matters,

Land condemnation cases,

Naturalization proceedings filed as civil cases,

Cases under42 U S C § 1983 pro se by prisoners,

Veterans Administration overpayment cases,

Student loan cases,

Out-of-district subpoena cases,

HUD overpayment cases,

Mortgage foreclosures, and

Any other case the Judge finds that justice would not be served by
using the scheduling order procedure of Rule 16(b)

Initial pretrial conference
(1)  In all cases not exempted pursuant to subsection (b) of this
rule, the Court shall order the parties to appear for an initial pretrial
conference no more than 120 days after the filing of the complaint
The order setting the conference shall issue promptly following the
appearance of counsel for all defendants and in any event no later
than sixty days after the filing of the complaint
(2) The order setting the initial pretrial conference, in addition to
such other matters as the Court may direct, shall require counsel for
all parties to confer and prepare a case management plan and to file
such plan by a date specified in the order, which date shall be at
least fifteen days before the pretrial conference setting The order
may provide that the pretrial conference setting shall be vacated
upon the filing of a case management plan that complies with this
rule and upon the approval of such plan by the Court
(3) Upon the filing of an acceptable case management plan in
comphance with the order and this rule, the Court may 1ssue an
order adopting the plan, ordering it performed and vacating the inihal
pretrial conference setting Any such order shall also set a firm tnal
date
(4) If the parties do not file a case management plan, or file a plan
that fails materially to comply with the order and this rule, or file a
plan that reflects matenal disagreements among the parties, the
Court may

(A) Conduct the initial pretrial conference and, following
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(d)

such conference, enter an order reflecting the matters ordered
and agreed to at the conference and setting a firm trial date, or
(B) Issue an order without further hearing adopting the
acceptable portions of the plan, omitting unacceptable por-
tions, supplying omitted matters, resolving disputed matters,
vacating the pretrial conference setting and setting a firm tnal
date The Court may conduct a telephone conference with
counsel prior to entering such an order
(5) To the extent permitted by statute and rule, orders entered
under subparagraphs (c)(3) and (c)(4) may set an alternative trial date
in the event the parties thereafter consent to referral of the case to a
magistrate judge

Contents of case management plan

(1)  The objective of the case management plan is to promote the
ends of justice by providing for the timely and efficient resolution of
the case by trial, settlement or pretrial adjudication In preparing the
plan, counsel shall confer in good faith concerning the matters set
forth below and any other matters tending to accomplish the
objective of this rule The plan shall incorporate matters covered by
the conference on which the parties have agreed as well as advise
the court of any substantial disagreements on such matters

(2) The conference and case management plan shall address the
following matters

-- Tnial date The plan should be premised on a tnal setting between
six and eighteen months after the filing of the complaint and should
recommend a trnial date by month and year If counsel agree that the
case cannot reasonably be ready for trial within eighteen months, the
plan shall state in detail the basis for that conclusion The plan shall
also state the estimated time required for trial

-- Contentions The plan shall set forth the contentions of the
parties, including a brief description of the parties' claims and
defenses

-- Discovery subjects The plan shall identify the subjects on which
discovery is needed

-- Discovery schedule The plan shall provide for the timely and
efficient completion of discovery, taking into account the desirability
of staged discovery where discovery in stages might matenally
advance the resolution of the case The parties should discuss initial
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disclosures under Fed R Civ P 26(a)(1) and LR 26 3, and the plan
should provide for stipulations relating to such disclosures if
appropriate The plan shall provide for disclosure of expert
witnesses as required by Fed R Civ P 26(a)(2)(A), and the parties
shall discuss any stipulations with respect to the timing and
requirements of expert reports under that rule The plan should also
provide a schedule for the taking of the depositions of expert
witnesses, together with (1) a designation whether the deposition 1s
for discovery purposes only or is to be offered 1n evidence at trnial, (2)
a determination of the party responsible for the payment of the
witness' fees, and (3) as to each witness designated, an order for the

production of curriculum vitae

-- Withesses and exhibits The plan shall incorporate a scheduile for
the preliminary and final disclosure of witnesses and exhibits and
should schedule the pretrial disclosures required by Fed R Civ P
26(a)(3)

-- Accelerated discovery The parties shall discuss and seek
agreement on the prompt disclosure of relevant documents, things
and written information without prior service of requests pursuant to
Fed R Civ P 33 and 34

-- Limits on deposttions, interrogatories, and admissions The
parties shall discuss whether the mits on the humber or length of
depositions, the number of interrogatories, imposed by Fed R Civ
P 30(a){2)(A), 31(a)(2)(A), and 33(a), or the number of admissions
under L R 26 1(b) should be varied by stipulation

-- Motions The plan will identify any motions which the parties have
filed or intend to file The parties shall discuss whether any case-
dispositive or other motions should be scheduled in relation to
discovery or other trial preparation so as to promote the efficient
resolution of the case and, if so, the plan shall provide a schedule for
the filing and briefing of such motions

-- Stipulations The parties shall discuss possible stipulations and,
where stipulations would promote the efficient resolution of the
case, the plan shall provide a schedule for the filing of stipulations

-- Bifurcation The parties shall discuss whether a separation of
claims, defenses or issues would be desirable, and if so, whether
discovery should be limited to the claims, defenses or i1ssues to be
tried first
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-- Alternative dispute resolution The parties shall discuss the
desirability of employing alternative dispute resolution methods in
the case, including mediation, neutral evaluation, arbitration, mini-
trials or mini-hearings, and summary jury trials

-- Settlement The parties shall discuss the possibility of settlement
both presently and at future stages of the case The plan may
provide a schedule for the exchange of settlement demands and
offers, and may schedule particular discovery or motions in order to
facilitate settlement

-- Referral to a magistrate judge The parties shall discuss whether
they consent to the referral of the case to a magistrate judge

-- Amendments to the pleadings, joinder of additional parties The
parties shall discuss whether amendments to the pleadings, third
party complaints or impleading petitions, or other joinder of
additional parties are contemplated The plan shall impose time
limits on the joinder of additional parties and for amendments to the
pleadings

-- Other matters The parties shall discuss (1) whether there i1s a
qguestion of jurisdiction over the person or of the subject matter of
the action, (2) whether all parties have been correctly designated and
properly served, (3) whether there is any question of appointment of
a guardian ad litem, next friend, administrator, executor, receiver or
trustee, (4) whether tnal by jury has been timely demanded, (5)
whether related actions are pending or contemplated in any court,
and whether there 1s any need for protective orders under Fed R

Civ P 26(c)

-- Interim pretnal conferences The parties shall discuss whether
interim pretrial conferences prior to the final pretnial conference
should be scheduled

The plan shall specifically address the early scheduling of motions
based on any defense raised pursuant to Federal Rule of Civil
Procedure 12(b)(1)~(6)

Additional pretrial conferences Additional pretrial conference(s)

shall be held as ordered by the Court Prior to each such pretnal confer-
ence, counsel for all parties will confer, in person or by telephone, to
prepare for the conference Such conference shall include a review of the
case management plan and shall address whether the plan should be
supplemented or amended In cases in which pretrial case management is
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assigned to a magistrate judge, counsel shall also discuss whether direct
involvement by the district judge prior to trial might materially advance the
case The discussions of counsel shall be summarized by one of counsel
who shall prepare an agenda for the pretrial conference which shall reflect
the agreements reached among or between counsel, including any
proposed supplements or amendments to the case management plan It
shall be the responsibility of all counsel that an agenda be presented to the
Court at the pretnial conference Failure to present an agenda and failure to
confer as required may be grounds for the imposition of sanctions
(P Contents of final pretrial order In addition to such other provisions
as the Court may direct, the final pretrial order may direct each party to file
and serve the following-

(1)  Atnal brief, the nature and extent of which shall be directed by

the Judge Copies of all foreign statutes involved, with reference to

their source, shall also be submitted

(2) In nonjury cases, proposed findings of fact and conclusions of
law, including citations for each conclusion of law If available

(3) Injury cases, requested charges to the jury covering issues to
be itigated Each charge should cite appropriate authority

(4) A stipulation of facts relating to jurisdiction and the menits of
the issues

(5) A list of exhibits to be offered at trial, except those to be used
solely for impeachment or rebuttal

(6) A statement of any objections to exhibits listed by other
parties Unless objections to authenticity are noted, copies of
exhibits may be introduced 1n heu of originals

(7) A list of names and addresses of withesses to be called,
except those to be called solely for impeachment or rebuttal The list
shall specify the general subject matter of each withess’s testimony

(g) Preparation of pretrial entry The Court may order one of counsel to
prepare a pretrial entry setting forth the agreements of counsel reached
and the orders of Court entered at the pretrial conference Such entry shall
be signed by all counse! Signature shall affirm that such orders were
made but shall not be a waiver of any right to object to such orders

(h) Settlement Counsel should anticipate that the subject of settlement
will be discussed at any pretrial conference Accordingly, counsel should
be prepared to state his or her client’s present position on settlement In

32



particular, prior to any conference, counsel should have ascertained his or
her settlement authority and be prepared to enter into negotiations in good
faith Details of such discussions at the pretrial conference should not
appear in the pretrial entry

n Deadlines Deadlines established in any order or pretnal entry
under this rule shall not be altered except by agreement of the parties and
the Court, or for good cause shown

{)) Sanctions Should a party willfully fail to comply with any part of this
rule, the Court 1n its discretion may impose appropriate sanctions

L R 16 3 - Continuances in Civil Cases

Upon verified motion, or other evidence, or agreement of the parties, trial
or other proceedings in civil actions may be postponed or continued In the
discretion of the Court The Court may award such costs as will reimburse the
other parties for their actual expenses incurred from the delay A motion to
postpone a civil trial on account of the absence of evidence can be made only
upon affidavit, showing the matenality of the evidence expected to be obtained,
that due diligence has been used to obtain it, where the evidence may be, and if it
is for an absent witness, the affidavit must show the name and residence of the
witness, If known, and the probability of procuring the testimony within a
reasonable time, and that his/her absence has not been procured by the act or
connivance of the party, nor by others at the party's request, nor with his/her
knowledge or consent, and what facts the party believes to be true, and that
helshe i1s unable to prove such facts by any other withess whose testimony can
be as readily procured If the adverse party will stipulate to the content of the
evidence that would have been elicited at trial from the absent document or
witness, the trial shall not be postponed In the event of a stipulation, the parties
shall have the right to contest the stipulated evidence to the same extent as if the
absent document or witness were available at trial

L R 37 1 - Informal Conference to Settle Discovery Disputes

The Court may deny any discovery motion (except those motions brought
by a person appearing pro se and those brought pursuant to Rule 26(c), Fed R
Civ P, by a person who Is not a party), unless counsel for the moving party files
with the Court, at the time of filing the motion, a separate statement showing that
the attorney making the motion has made a reasonable effort to reach agreement
with opposing attorney(s) on the matter(s) set forth in the motion

This statement shall recite, in addition, the date, time, and place of such
conference and the names of all parties participating therein [f counsel for any
party advises the Court in writing that opposing counsel has refused or delayed
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meeting and discussing the problems covered in this rule, the Court may take
such action as 1s appropriate to avoid unreasonable delay
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THE JUDGE'S ROLE IN ALTERNATIVE DISPUTE RESOLUTION

by
Brent Adams, District Judge g
State of Nevada

OBJECTIVE

To understand, implement and practice alternative dispute

resolution techniques, including judicial settlement conferences

I What 1s the purpose of the civil legal system?

A To resolve civil disputes

B To achieve justice

C To develop the common law

D To create or implement legal policy
E To enforce legal decisions

I1 What are the features of the traditional caivil legal process?

A An adversarial system

B Formal discovery

C Pretrial motion practice
D A Jury or non-jury trial
B Appellate review

IIT What have been the benefits and detriments of the traditional
process for resolving civil disputes”

A Benefits




v

What

1 Careful oversight of procedural fairness
2 Primary focus on procedure, not results
3 Appellate review provides development of new legal

doctrines through case precedents

4 Finality of decision

5 A public process

6 Equal treatment for all participants 1in the
process

Detriments

1 Time

2 Cost

3 Uncertainty of outcome

4 Outcomes are limited to the remedies specified in

the law which applies to the case

5 The focus of the process 1is backward not forward
Thus, a law suit 1s not a good planning tool for
businesses and individuals

6 The process 1itself can eclipse the subject of the

controversy

1s the role of the judge®?

In an adversarial system the judge 1s an umpire ?!
Should the judge be merely a "order machine"?

Does the judge have a responsibility as the leader or
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VI

What

(A D

manager of the civil legal system?®

What 1s the ultimate purpose of the system?? 7
What 1s the public opinion of the traditional legal
system”

How do you value reaching results verses development of
legal doctrine?

What are the virtues and dangers of a public verses

"private" dispute resolution system?

are the goals of any alternative dispute resolution
R ) process?

If the present system 1is too expensive, any alternative
must be cheaper

If the present system 1s too slow, any alternative must
be faster

Any alternative process should increase satisfaction with
both the process and results and thereby generally
increase respect for the legal system

Any A D R program should be fair to all concerned
A D R should not be a maneuver for a party to obtain an

advantage not available in the traditional system

How to establish A D R programs in your court

A

Who should be involved-?
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ViI

1 The judges
2 The lawyers
3 The media
4. The public
5 The scholarly community
6 Outside consultants
B Understand and analyze the caseload of your court
1 Find out
a How many cases
b How many cases per judge
c What 1s the nature of the caseload (e g ,
tort, contract, construction, toxic or mass
torts, divorce)
d What 1s the average time from commencement of
the case to final disposition®
e What are the reasons for delays®?
£ Where are the bottlenecks?
2 Based on the analysis of your caseload, select a

variety of appropriate A D R programs

A survey of A D R programs

A Arbitration

B Summary jury trial

C Small claim mediation
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VIII

Neighborhood dispute resolution

Judicial settlement conferences g
Lawyer settlement conferences

Settlement conferences conducted by others (contractors,

architects, doctors, etc )

Evaluate and monitor your A D R system by asking

Are all those who assisted 1n creating the A D R program
st1ll 1involved or has someone or a small group taken
over®

Is 1t becoming too "bureaucratized"?

Are we keeping it simple®

Is the program meeting 1ts goals (saving tfime and money)~
Are the lawyers helping-®

Should the programs be changed, increased or reduced?
Are the programs being monitored not only by judges and
lawyers but by knowledgeable third parties”

Are there ways to highlight the A D R programs and
maintain 1interest” (e g , special "settlement
days" or weeks, speeches by judges to community

groups and interviews with the media, school
visits, meetings with representatives of law

firms, confidential peer review)

Are flexibility and voluntariness still the main features
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IX

of the A D R programs 1n your court?

Judicial leadership and the settlement conference

A

What are the differences in the role of the traial judge

and the settlement judge?

Judge Adams' practical guide to judicial effectiveness in

settlement conferences ("tricks of the trade")

1.

Know and be thyself Be comfortable, natural,

candid and helpful Rely on the traits which make
you a good person and a good Jjudge Each has has
or her own style There 1s no "model"™ which fits
everyone or applies in every case

Be hospitable ("keep the donuts rolling") Help

the parties and lawyers loosen tensions Maintain
an air of civilaity Be generous with your
compliments "Hospitality"” 1s not required or even
expected of a trial judge, 1t 1s indispensable to
successful settlement conferences

Set the stage carefully Explain to everyone the

difference between the settlement process and the
process of judicial decision Cbtain agreement on
simple, fair ground <rules Focus on the
responsibility of the parties 1in the process, not

Just the judge
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The decisionmakers must be present 211 efforts

are wasted 1f the decisionmaker 1s not in the room

Make sure parties and lawyers know 1in advance that

the decisionmakers must be present They are not
always the parties (e g , 1nsurance carriers)

Forewarned 1s forearmed "A Judge 1intent on

settling a civil dispute must be prepared That
i1s, the judge must have full knowledge of the case
file A prepared jJudge can settle almost any
case " {Judge Samuel G DeSimone) Utilize
settlement memos with strict limits on pages and
content You may wish to prepare visual aids in
advance or "props" in the courtroom, chambers or
conference room

Practice shuttle diplomacy Meet with each side

privately so they and you can be comfortable and
candid The key 1s to maintain complete
confidentiality unless authorized to disclose
matters to the other side This technique also
enables you to discover information you may not

know otherwise (e g , the financial condition of
the party) Ask, "Do you want to end this law-
suit?" and then, "If so, how are we going to do 1t

in a way the other side will accept?”

Help each party evaluate the legal and practical
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risks unique to this case Candidly review 1ssues

such as time, money, result, uncertainty, 10Ss,
personal anxiety, business plans and the impact of
this case upon other values important to the party

Don't be afraid of the "fork in the road " The

famous New York Yankee catcher, Yogi Berra, said it
best "When you come to a fork in the road, take
1t " Try innovative techniques such as reversing
the deal, narrowing issues, shifting the focus from
substance to process, and taking a "time out "

Be a good listener and share 1insights and

information which the parties may not have

considered If you listen very carefully, the

parties will tell you how to help them settle the
case A variety of "reality checks" will give them
something new to think about (e g i1information
about results in other cases, showing the parties
the files i1in the case or the courtroom, evaluating
prior or future fees and costs)

Avoid a "bidding war" You, as an experienced

Jjudge, are contributing your insights and
observations to assist the parties to settle the
case Constantly swapping high and low numbers
rarely achieves results and 1s beside the point

The settlement amount is the last thing to discuss
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12

Make sure the deal 1s done As soon as an

agreement has been reached, put it on the record or
in the form of a docket entry so everyone’knows
exactly what the terms of the agreement are If
settlement proceeds are to be paid later or the
agreement calls for future performance, set precise
consequences 1f the settlement sum i1s not paid or
the acts performed (e g , accrual of interest or
exercise of continuing Jjurisdiction to conduct
contempt proceedings)

Never give up If the parties come to the

settlement conference voluntarily, the chances are
very high that a settlement will be achieved, no
matter what their respective positions are at the
outset The judge must "keep the faith" by being
cheery, confident and helpful even when the parties
seem to have given up A little extra effort 1is

usually all it takes
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1 "In America we take 1t as a matter of course that a judge
should be a mere umpire, to pass upon objections and hold counsel
to the rules of the game, and that the parties should fight out
their own game 1in their own way without judicial interference We
resent such interference as unfair, even when in the interest of
Justice The 1dea that procedure must of necessity be wholly
contentious disfigures our judicial administration at every point
It leads the most conscientious judge to feel that he 1s merely to
decide the contest, as counsel present 1t, according to the rules
of the game, not to search independently for truth and justice It
leads counsel to forget that they are officers of the courts and to
deal with the =rules and law and procedure exactly as the
professional football coach with the rules of the sport

The effect of our exaggerated contentious procedures 1s not
only to irraitate parties, witnesses and jurors in particular cases,
but to give to the whole community a false notion of the purpose
and end of law Hence comes, in large measure, the modern American
race to beat the law If the law 1s a mere game, neither the
plavers who take part in 1t nor the public who witnesses it can be
expected to yield to 1its spirit when their interests are served by
evading 1t And this 1s doubly true in a time which requires all
institutions to be economically efficient and socially useful "

Dean Roscoe Pound, 1904
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2 "These rules shall be construed to secure the just, speedy and
inexpensive determination of every action "

Rule 1
Federal Rules of Civil Procedure
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“These rules shall
be construed to
secure the just,

speedy and
inexpensive
determination of
every action.”

Rule 1
Federal Rules of Civil Procedure



Litigation:
Public

Set Precedents

Prospect of Winning
Emphasizes Positions
Looks Backward

Others 1n Control of
Process (Judge)

Process Over Result
More Costly
Indefinite

Ignores Practicalities

Formal

49

Settlement:

Private

No Value as
Precedent

Avoid Risk
Emphasizes Interests
Looks Forward

Parties in Control

Result Over Process
Less Costly
Case Ends

Focus Always on the
Practical

Informal



““Mercifully, there is time and
hope if we combine patience
and courage. The day may
dawn when fair play, love for
one’s fellowmen, respect for
justice and freedom, will enable
tormented generations to
march forth serene and
triumphant from the hideous
epoch in which we have to
dwell. Meanwhile, never flinch,
never weary, never despair."

Winston Churchill
Farewell address before the House of
Commons, March 1, 1955
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“Brother, I’m not depressed
and haven’t lost spirit. Life
everywhere is life, life is in
ourselves and not in the
external. There will be people
near me, and to be a human
being among human beings,
and remain one forever, no
matter what misfortunes befall,
not to become depressed, and
not to falter—this is what life is,
herein lies its task.”

Fyodor Dostoevsky
Letter to his brother, Mikhail, concerning

the events of December 22, 1849
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§ 25 04[1] JUDGMENT, ENTRY 2540

§ 2504 Default

[1]}—General * The procedure followed upon default involves
two operations the entry of default, and the subsequent entry of
judgment by default

Rule 55(a) provides that the clerk shall enter the default of a
party against whom a judgment for affirmative relief 1s sought,
who has failed to plead or otherwise defend, and that fact 1s made
to appear by affidavit or otherwise ! Although the entry of default
should normally be performed by the elerk, the court also has the
power to do so 2 It should appear from the face of the complaint
that the court has jurisdiction of the claim,?® and the complaint
should state a cause of action ¢

After a default has been entered, Rule 55(b) provides that
judgment by default shall be entered by the elerk mn certain
specified situations,® and 1n all other cases by the court ¢ The
court may set aside an entry of default for good cause, and may
set aside a Jjudgment by default in accordance with Rule 60(b) 7
The provisions of Rule 55 are applicable whether the party
entitled to a judgment by default 1s a plamtff, third party
plaintiff, counterclaimant, or cross claimant 8 Rule 55 does not
require the moving party to agt within any particular time,
however, failure to act for a protracted period may result in
dismissal of the claim for failure to prosecute under Rule 41(b) *
If the United States or an officer or agency thereof defaults, the
judgment by default should be entered by the court, but the right
to relief must, nevertheless, be established by evidence satisfac
tory to the court 10

An appearance!! does not prevent a party from defaulting for
failure to plead or otherwise defend 12 Although Rule 12(b), (e),
or (f) motions are not pleadings under Rule 7(a), Rule 12(a)
provides that the service of such a motion results 1n a postpone
ment of the time for serving an answer, and, consequently, no
default results pending disposition of these motions 13 When a
party has appeared but defaults for failure to plead, or otherwise
defend, as provided by the Rules, such a party 1s entitled to at
least three days’ written notice of the application for the entry
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of a default judgment against 1t,* and the court (not the clerk)
shall enter the judgment 18

Rule 37 authorizes the district court to enter a default judg
ment as a sanclion for failure to comply with a discovery order, 18
or, after proper service, for non comphance with certain discovery
rules 17 Rule 37 also provides for lesser sanctions, such as an
order specifying that certain facts be taken as established for the
purposes of the case,® and precluding the disobedient party from
introducing evidence supporting a defense or defenses 1* Even
though the practical effect of these lesser sanctions may be to
establish the disobedient party's habihity, thhs does not amount
to a judgment by default 20

[2]—Entry of Default = Rule 55(a) provides

Entry When a party against whom a judgment for affirma
tive relief 1s sought has failed to plead or otherwise defend as
provided by these rules and that fact 1s made to appear by
affidavit or otherwise, the clerk shall enter the party’'s default

The first step leading to the entry of a judgment by default
18 that of entering a default Under Rule 55(a), the clerk shall
enter a default when a claim for affirmative rehief has been made
against a party, who has failed™to plead or otherwise defend, and
that failure 1s made to appear “by affidavit or otherwise ”

The language “plead or otherwise defend” relates to the provn1
sions of Rule 12, which, in general, require the defendant to
present its defenses in an answer served within twenty days of
the date on which it was served with process, but permits certain
defenses to be raised by motion, at the option of the pleader ?
If the defendant presents no defenses within the period allowed
by Rule 12, and has received no extension of time,?1t 1s 1n default
under Rule 55

Assuming that the party is in default, the Rule requires the
clerk to “enter” the default when the fact of default “i1s made to
appear by affidavit or otherwise ” If an answer, like a notice of
appeal, had to be filed within a given number of days, the fact
of default would “appear” to the elerk at the close of the last day
for filing Under Rule 12(a), however, the answer must be served
within 20 days after service of the summons and complaint 3
Under Rule 5(d), an answer must be filed with the court “within
a reasonable time after service "4 The clerk will know when the
summons and complaint were served on the defendant,? but will
not know 1f the answer was served within the period provided for
1n Rule 12 ¢ Thus, the plamtiff who seeks a default judgment must
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establish the fact of default by evidence,” which ean take the form
of an affidavit showing the time of service of the summons and
complaint, and an averment that an answer or motion 1n comph
ance with Rule 12 was not served within the allowed time

The Rule does not refer to any request for the entry of a default
It provides that when the fact of default has been made to appear,
the clerk shall enter 1t In practice, however, a request, supported
by an affidavit, will usually be made, the burden of preparing the
request appears munumal @

It has been held that the court should not grant a default
judgment unless the party has first obtained the entry of default,®
although there 1s also authority for the entry of the default by
the court 1 The mechanics for entry of a default by the clerk are
not preseribed by Rule 55(a), nor 1s any provision made in Rule
79 for the entry of a default, nor 1s an official form provided
Presumably, however, the fact 1s simply noted on the docket

Effect of Entry

Once default 1s entered, the defaulting party loses the right to
receive notice of future proceedings,? unless the party had made
an appearance The defaulting party also loses its standing before
the court and the nght to present evidence on 1ssues other than
unliquidated damages !3 In addition, a party who has not ap
peared 1s subject to immediate entry of jaidgment by default,
without notice, on motion by the plamntiff 4 A default judgment
does not follow as a matter of right, however, after entry of
default Judgment by default may be granted only for such relief
as may properly be granted upon the well pleaded facts alleged
1n the complaint While such facts are deemed admitted on entry
of default, the plaintiff’s conclusions of law are not deemed
admitted or established, and the eourt may grant only the relief
for which a sufficient basis 1s asserted 1n the complaint 1 The
entry of default bars the defendant from contesting the truth of
the facts alleged in support of the plamntiff’'s claim, but the
defendant may contest the sufficiency of those facts to establish
a claim for relief ¢ The defendant may also contest the measure
of unhquidated damages 17

The entry of a default 1s largely a formal matter!® and 1s 1n
no sense a judgment by default There 1s no res judicata or es
toppel by judgment until entry of the judgment by default,® nor
may an appeal be taken until the default judgment is entered °
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[3]—Judgment by Default, By the Clerk Rule 35(b)(1) provides

Judgment Judgment by default may be entered as follows

(1) By the Clerh When the plamntiff’s claim against a
defendant 1s for a sum certain or for a sum which can by
computation be made certan, the clerk upon request of the
plamtiff and upon affidavit of the amount due shall enter
judgment for that amount and costs against the defendant,
if the defendant has been defaulted for failure to appear and
1s not an infant or mcompetent person

After the entry of default, the plaintiff 1s entitled, under Rule
55()(1), to have a default judgment entered by the elerk only
where (1) the claim 1s for a sum certain, or for 8 sum which ean
by computation be made certain, and (2) the default 1s for want
of appearance, and (3) the defendant 1s neither an infant nor an
incompetent person When these criteria are met, the plamntiff
must apply first to the clerk for entry of judgment If the
application 1s refused, the plaintiff may then apply to the court ?

The “sum certain” requirement of Rule 55(b)(1) provides a
familiar and rather precise eriterton In an action for return of
a deposit,? for a co payee’s share of check,? and 1n similar
situations, the courts have held the claim to be for a sum certain *
On the other hand, a claim for personal injury,® amunhquidated
claim for attorney's fees,® good will,” and statutory damages for
copynght infringement® are clearly not for a sum certain

The eclerk 1s also directed to include costs authorized by 28
USC § 1920 1n the judgment,® 28 US C § 1923 specifieally
makes the assessment of the statutory attorney’s and proctor’s
docket fee applicable to cases 1n which a default judgment 1s
entered by the court or the clerk Whether or not to tax the
attorney’s docket fee as costs lies within the discretion of the
distriet court 10

In addition to the specific requirements of Rule 55(b)(1) two
other provisions must also be considered Rule 55(e), and the
Soldiers and Sailors Civil Relief Act of 1940 1

Under Rule 55(e), a judgment by default cannot be entered
agamnst the Umited States or an officer or agency thereof unless
the claimant establishes its claim or right to relief by evidence
satisfactory to the court 2 While the government may sometimes
default, 1t will seldom default for want of appearance, so that Rule
55(b)(1) will seldom come into play If, however, the government
does default for want of appearance, the specific provision of
subdnision (e) should control over the general provisions of
subdision (b)(1), and the judgment by default should be ren
dered by the court because of the specific requirement that the
claim or right to relief be established by evidence satisfactory to
the court 3
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The Soldiers’ and Sailors’ Civil Relief Act of 1940 bas greater
applicability when the defaulting party 1s a natural person Under
that Act, when the defendant 1s 1n “default of any appearance”

If an affidavit 1s not filed showing that the defendant 1s not
i the military service, no judgment shall be entered without
first securing an order of court directing such entry, and no
such order shall be made 1f the defendant 15 1n such service
until after the court shall have appointed an attorney to repre
sent defendant and protect his interest, and the court shall on
appheation make such appointment 4

While the rendition or pronouncement of a judgment 1s a
judieial act of the court, Rule 53(b)(1) constitutes a standing

instruction to the clerk to enter judgment under the circum
stances discussed above 13

[4]—Judgment by Default, By the Court Rule 55(b)(2) pro-
vides ~

Judgment Judgment by default miy be entered as follows

(2) By the Court In all other cases the party entitled to a
judgment by default shall apply to the court ther€for, but no
judgment by default shall be entered against an infant or
mcompetent person unless represented in the action by a
general guardian, comnuttee, conservator, or other such repre-
sentative who has appeared therein If the party against whom
judgment by default 1s sought has appeared 1n the action, the
party (or, if appearing by representative, the party’s representa
tive) shall be served with written notice of the application for
judgment at least 3 days prior to the hearing on such applica
tion If, in order to enable the court to enter judgment or to
carry 1t into effect, i1t 1s necessary to take an account or to
determine the amount of damages or to establish the truth of
any averment by evidence or to make an investigation of any
other matter, the court may conduct such hearings or order
such references as 1t deems necessary and proper and shall
accord a right of tral by jury to the parties when and as
required by any statute of the United States

The rather limited instances 1n which the elerk 1s authorized
to enter a judgment by default have been discussed ! In other
situations a default judgment can only be obtained by application
to the court 2

Under Rule 55(b)(2), the entry of judgment by default must be
made by the court, and not by the clerk, if any one of the following
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conditions exists (1) the claim 1s not for a certain or arithmetically ascertainable
sum,3 (2) the defaulung party has made an appearance in the action,* (3) the
defaulting party 1s an infant or an incompetent, or (4) the defaulting party 1s the
United States or an officer or agency of the United States 5 Furthermore, under
the Soldiers’ and Sailors’ Civil Relief Act,¢ 1f the defaulung party 1s a natural
person, a default judgment may be entered only by the court, unless an affidavit
has been filed indicating that the defaulting party 1s not currently serving in the
mulitary 7

Subject to the Court s Discretion

The disposition of a motion for entry of a default judgment by the court hes
within the court’s sound discretion 3 In exercising its discretion, the court may
consider a wide variety of factors When the defendant’s failure to plead or
otherwise defend 1s merely technical,® or where the default 1s de mimimis, 1 the
court should generally refuse to enter a default judgment On the other hand,
if there 1s reason to believe that the defendant s default resulted from bad faith
n 1ts dealings with the court or opposing party, the district court may properly
enter default and judgment against defendant as a sanction 1! For example, if
the district court concludes that a party ntentionally chose to 1gnore particular
litigation, the district court’s entry of a default judgment 1s proper 't Other
factors which may influence the exercise of the court’s discretion are the
possibility of prejudice to the plainuff 12 the ment of plaintff s substantive
claim, " the sufficiency of the complaint,'* the sum of money at stake in the
action, 's the possibility of a dispute concerming material facts,¢ whether the
default was due to excusable
negleet,1” and the strong policy underlymng the Federal Rules
favoring decisions on the merits 18

Where Party Has Appeared, Nolice

If the defaunlting party has not appeared 1n the action, 1t 1s not
entitled to any notice of the entry of a judgment by default,
whether 1t 1s entered by the clerk or by the court * An appearance
does not prevent a party from becoming 1n default for failure to
plead or otherwise defend 20 If, however, a party has entered an
appearance, the court, and not the clerk, must enter the judgment
by default, and the party (or, if appearing by representative, the
party’s representative)?! must be served with written notice of the
application to the court for yjudgment at least three days pror
to the hearnng on such application 22 The service contemplated 1s

that pursuant to Rule 5(b) =

The filing of a praecipe or notice of appearance, a responsive
pleading,?* a motion to dismiss under Rule 12,25 or a stipulation
extending the time within which defendant must file an answer2e
would constitute an appearance within the meaming of Rule
55(b)(2) However, 1t 1s not necessary to file formal documents
with the clerk or court in order to make an appearance “Appear
ance” 1s defined broadly by the courts to include a variety of
informal acts on the defendant’s part which are responsive to the
plamtiff’s formal action n court, and which may be regarded as
sufficient to give the plaintiff a clear indication of defendant's
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held that a party has appeared within the meaning of Rule 55(0)(2)
only when the party has “actually made some presentation or
submission to the district court 1n the pending action,” and not
merely where the party has entered into “informal settlement
negotiations”™ with opposing party 28

Failure to give notice as required by Rule 55(b)(2) 1s a serious
procedural error, but 1t does not, without more, provide grounds
for vacatur of the default judgment in all cases Whether a
judgment obtamned following a violation of the notice requirement
must be vacated depends upon the facts of the particular case 2¢
In many cases faillure to give notice will be harmless % If a
defendant does not move to obtain relief from a default judgment
within a reasonable time after receiving actual notice, 1t cannot
obtain relief under Rule 60(b), regardless of any violation of Rule

55(b)(2)
When Party Is an Infant or Incompetent Person

Only the court can enter a judgment by default against an
infant or incompetent person, and then only when the infant or
incompetent person is represented in the action by a general
guardian, committee, conservator, or other such representative
who has appeared in the action 32 If the infant or incompetent
defendant 1s not represented by a general fiduciary who has
appeared n the action, the court should appoinit a guardian ad
litem who should plead such a denial as to put the plamtiff to
the proof of 1ts case 33

{5]—Default Judgment Where There Are Several Defendants
In an action against multiple defendants 1n which one of those
defendants fails to plead or otherwise defend, the 1ssue arises
whether default and default judgment may be entered against
that party While 1t 1s clear that entry of default may be made
1n such cases,! the propriety of an entry of default yjudgment
may be determined only after an analysis of the substantive
theory of relief asserted by the plamtiff

A default judgment may not be entered against one of several
defendants (1) when the theory of recovery 1s one of true joint
Liability, such that, as a matter of law, no one defendant may be
liable unless all defendants are liable, or (2) when the nature of
the relief demanded 1s such that, 1n order to be effective, 1t must
be granted against each and every defendant 2

However, this rule 1s not applicable to cases involving the joint
and several hability of multiple defendants for damages, because
1n such cases the hiability of each defendant 1s not necessanly
dependent upon the liability of any other defendant, and plaintiff
may be made whole by a full recovery from any defendant 3
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s

In a case presenting a claum of true joint hability, 1t would be
proper to enter defendant’s default, thereby depriving 1t of
standing to participate 1 further adjudication of the elaim The
case would then proceed to judgment, and, for purposes of the
judgment, the defaulting defendant would be treated in the same
manner as the non defaulting defendants If plaintiff should
prevail on the ments, all defendants would be liable, 1f plaintiff's
claim should fail, all defendants, meluding the defaulting defen
dant, would be exonerated In a case presenting a claim of joint
and several liability a default judgment may be entered against
one of several defendants pursuant to Rules 54(b) and 55, and
the case may proceed to judgment on the merits of the claim
against the remaining defendants 3

When a default Judgmenf 18 properly entered against one of
several defendants, each of whom 1s jointly and severally hable
for plaintiff’s damages, the default judgment establishes the
defaulting party’s hability only, and not its relative share or
percentage of fault ¢

The above analysis may also be applied in cases which do not
fall within the traditional concepts of joint hability 7

A distinetion nwust be drawn between a traditional joint habihity
situation and the case of independent concurrent wrongs which
result 1n a single indivisible myury & In the latter case, local law
frequently provides that hability for satisfaction of the Judgment
18 jJoint and several if the conduet of two or more defendants 1s
found to give rise to Liabihity The clearest 1llustration 1s the
collision case Suppose vehicle A and vehicle B are mvolved 1n
an ntersection collision A passenger in vehicle 4 sues both
operators 1n a Junsdiction that does not have a guest statute In
this case, each defendant’s conduet must be assessed separately
by the fact finder If one of the defendants defaults, entry of a
default judgment 1s entirely appropriate because the hability of
each defendant presents a separate 1s sue for determination A
finding that the non defaulting defendant 1s not liable presents
no inconsistency with the hability finding pursuant to the default
Judgment *®

[6]—Raight to Jury Trial, Hearing or Reference * No hearing or
reference 1s needed in cases 1m which the clerk 1s authorized to
enter judgment by default, sinee Rule 55(b)(1) limits that author-
1ty to situations in which the defendant has been defaulted for
failure to appear, 1s not an infant or mcompetent person, and the
plamntiff’s claim 1s for & sum certain or for a sum which can by
computation be made certain ! In such event, “the clerk upon
request of the plamntiff and upon affidavit of the amount due shall
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enter judgment for that amount and costs against the defen-
dant 72

In all other cases, the entry of a default judgment must be made
by the court 3 Rule 55(b)(2) goes on to provide that

If, 1n order to enable the court to enter judgment or to carry 1t 1nto
effect, 1t 15 necessary to take an account or to determine the amount
of damages or to establish the truth of any averment by evidence or
to make an investigation of any other matter, the court may conduct
such hearings or order such references as 1t deems necessary and
proper and shall accord a nght or tnal by jury to the parties when
and as required by any statute of the Unmited States

A default does not admit the amount of unliquidated damages,
but in a default situation neither the plaintiff nor the defendant
has a constitutional right to a jury trial on the 1ssue of damages,
even if the action 1s legal in character 5 Neither 1s there a general
statutory right in default cases In actions on bonds and special
ties, 28 US C § 1874 does, however, accord a right of jury tnal,
upon request of either party, if the “sum 1s uncertain ” When the
type of 1ssue and the particular circumstances warrant, the judge,
exercising sound discretion, may have a jury assess the damages,
although there 1s no such constitutional or statutory right ¢

Once the entry of a default establishes the fact of damage, the
trial judge has considerable latitude (while relying on the evidence
presented) in determinming the amount of damages, and such
determinations are disturbed on appeal only for an abuse of
diseretion 7 Indeed, under certain circumstances the trial judge
may award unhquidated damages without conducting a hearing @

A defaulting defendant who has appeared in the action 1s
entitled to at least three days’ notice of the hearing on the

application for default judgment,® and a defaulting defendant 1s
entitled to be heard at the hearing on the amount of damages 10

[7]—As Liputed by Demand for Judgment A default judgment
cannot give to the claimant greater relief than that to which it
1s entitled by the pleaded claim,! and Rule 54(c) provides that
such a judgment “shall not be different 1n hind from or exceed
in amount that prayed for imn the demand for judgment " Since
the prayer limits the relief granted 1n a judgment by default, both
as to the kind of reliefz and the amount, the prayer must be
sufficiently specific that the court can follow the mandate of the
Rule 3
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Judgments by default are of two kinds for want of appearance,
and for failure to plead or otherwise defend, or as a discovery
sanction as provided by the Rules, although the party has
appeared 1n the action It 1s arguable that, as a matter of poliey,
the limitations of the Rule apply only to a judgment by default
for want of appearance and not to a default judgment when the
defendant has ippeared In the latter situation, a party who has
put in an appearance 1s entitled to recerve notice of all proceedings
in the action,* ineluding a wrnitien notice of the application for
judgment at least three days prior to the hearing on such applica
tion,? and only the court can render the default judgment ¢ These
factors would warrant a rule authorizing the court to render sueh
a judgment as the complainant proved itself entitled to, without
regard to the mitial pleading But Rule 54(c) does not go that
far, 1t makes no distinction.in the type of judgment by default,
and hence all judgments by default are subject to its imitations 7

If, however, the defendant appears at the hearing on the
application for judgment, the court, 1n 1ts sound discretion, may
permit the claimant to amend the prayer for relief 8 An amended
pleading may be served in accordance with the provisions of Rule
5, when a party, although 1n default, has appeared ¢ But if the
amended pleading asserts new or additional claims for relief
against a party mn default for non appearance, it must be served
upon the party in accordance with the provisions of Rule 4

———

[8]—Setting Aside Default Rule 55(c) provides

For good cause shown the court may set aside an entrv of
default and, if a judgment by default has been (ntered, may
likewise set 1t aside in accordance with Rule 60(h)

Rule 55(c) properly makes a distinction between reliet from a
default, whieh involves an interlocutors matter, and relief from
a judgment by default, which involves final judicial action

Under subdivision (¢) the court 1s authorized to set aside an
entry of default for “good cause shown”, and to set aside a

judgment by default, if one his been entered, 1n accordance with
Rule 60(b)

The entry of default 1s largely a formal matter ! However, when
a defendant has exceeded a4 time limit 1imposed by the Rules, but
formal entry of default has not been made, that defendant must
nevertheless apply to the distriet court for an extension of time,
or leave to file the pleading late, 1n accordance with Rule 6(b) 2
Although a defendant 1s 1n default and an entry thereof has been
made, the entry 1s only an interlocutory act looking toward the
subsequent entry of a final judgment by default Rule 60(b) 1s
properly confined to relicf from a final judgment3 and its time
limts do not, therefore, restrict the power of the court in granting
rehief from a default + Thus, although the court may properly
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consider the length of tme that has elapsed between the default and
the defundant s motion to sct aside the default s if the defendant makes
a showing of good causc such as mistake the court may set aside
the default on a motion made more than one year after the entry of
default although the court could not set 1side a default judgment
because of mistake, on the basis of a motion mde more than one year
after entry of the defwlt judgment 6 This distinction between a default
which involves mnterlocutory action and a judgment by default which
represents finl judicial action 1s sound In the interest of finality Rule
60(b) provides that a motion for relief from a final judgment must
be made * within a reasonable time” and on particular grounds not more
than one year aftcr entry of the judgment but since finahty 1s not
mnvolved m a default, there 1s no time limitation on the motion for
redief 7 A party, then must show due dihigence 1n secking to open a
default or a default judgment 8 and upon a default judgment 1s subject
to certain maximum tme peniods of Rule 60(b)

A party 1n default should make a formal motion for relief * and may
be required 1o post security for costs' or for the amount of the
judgment i Appropriate circumstances ! Apart from jurisdictional and
related grounds '2 the moving party must in general show a mernitor-
ous defense!s whether it sechs to set aside an entry of default!s or
a default judgment 5 The grant or demal of the motion 1s within the
district court s sound discretion ¢ and will be reviewed by the
appellate court only for abuse of that discretion'? However, when there
arc no intervening equities,d any doubt generally should be resolved
mn tavor of the movant n order to secure its right to a final trial upon
the merits 19

Grounds for Relief—Setiing Aside Entry of Default

As previously stated the interlocutory entry of default may be set
aside under Rule 55(¢) for good cause’ a final judgment by default
like any other final judgment may be set aside in accordance with
Rule 60(b) The principal factors to be considered in determining
whether the defond int has met the good cause standard of Rule 55(c)
in a motion to sct aside an entry of defauit are (1) whether the dcfault
w1s willful (2) whether the plaintff would be prejudiced if the default
should be set aside and (3) whether the defendant has presented a
mecritortous defense to the plamtiff s claim -° The court must also
balance the nterests of the defundant 1n the adjudication of its defense
on the merits against the interests of the public and the court in the
orderly and timely admunistration of justice

Thus 1n accordance with those principles courts may set aside a
default where 1t 1s only technical due to reliance on an neffective
stipulation?t or when it arises out of a misunderstanding between
counsc! for the respective parties,?? when the default 1s due to
excusable neglect on the part of the defcndant,?? counsel * or
defendant s insurance carrier; 2 and 1n any situation where the equities
of the case warrant -¢ When the defaulting party and counsel have
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for the court s process by their haste 1n acting to set aside the default, 2
the courts have been inclined towards leniency When the judgment
demanded 1s large # or implicates important public policies,? judg-
ment on the merits 1s strongly favored 301 However, the existence of
any one or more of these factors does not automatically require setting
aside a default, because the court has broad discretion 1n making that
determination 302 Clearly, however, the court may refuse to set aside
a default, where the defaulting party has no merntorious defense,3!
where the default 1s due to wilifulness or bad faith,3? or where the
defendant offers no excuse at all for the default

A showing that would present sufficient grounds to permit the
district court to set aside a default judgment which represents final
judicial action should as a general proposition, warrant the court in
setting aside the interlocutory entry of default However, a court might
feel justified in sctting aside a default on a showing that would not
move it to set astde a default judgment ™

Grounds for Rilief—Setning Aside Default Judgment
~

Rule 55(c) provides that if a judgment by default has been entered
the court may set it aside in accordance with Rule 60(b) The latter
rule does not afford a substitute remedy for appeal and a motion for
relief under Rule 60(b) does not lie merely because™there might be
grounds for reversal on appeal 35 A motion under Rule 60(b) to obtain
relief from a default judgment normally invokes the discretion of the
district court and the movant ordinarily must show that it has a
meritorious defense B

Under Rule 60(b) the court, upon such terms as are just may relieve
a party from a judgment by default for the following reasons

(1) Mistake inadvertence surprise, or excusabic neglect 6

Some courts of appeals have articulated tests for the district court
to use when making a determination of whether to grant a motion
under Rule 60(b)(1) Thus, 1t has been held that a district court may
in the exercise of a sound discretion and where a mertorious defense
1s shown grant relicf from a default judgment under clause (1) when
the default of the defendant 1s shght and non-prejudicial to the
plaintsff 37 when the plamtff has not been prejudiced and its consent
judgment,*® when the defundant did not have actual knowledge that
the action was being prosecuted,? when a 3-day notice required by
Rule 55(b)(2) for a default judgment against a party who has ippeared
in the action, was not given *° and 1n any situation where the
circumstances and equities of the case warrant such relief #t
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(2) Newly discovered evidence which by due diligence could not
have been discovered 1n time to move for a new tral under Rule

59(b) 42

(3) Fraud (whether heretofore denominated intrinsic or extrin-
sic), misrepresentation, or other misconduct of an adverse party 4

(4) The judgment 18 void + While a court may set aside a void
default yudgment! on motion made under Rule 60(b)(4), such a
Judgment 1s also subject to collateral attack 1n any ecourt where
its validity 18 properly called into question 4 Failure to give a
defendant, whe has appeared 1n the action, notice of the applica-
tion for default judgment 1s a procedural irregulanty that may
be serious, particularly in conjunction with other errors,% and n
such conjunction has led to a holding that the judgment 18 voud +*
However, this 1s an extreme position that can seldom be just:-
fied 4 At times the failure to give the required notice 1s harmless
error 4

-

(5) The judgment has been satisfied, released, or discharged,
or a prior Judgment upon which it 1s based has been reversed or
otherwise vacated, or it 1s no longer equitable that the judgment
should have prospective application 5°

(6) Any other reason justifying relief from the operation of the
judgment 5t Clause (6) of Rule 60(b)"1s a residual clause embrae
ing matters that do not fall within the preceding five clauses and
are of such character that, in equity and good conscience, they
warrant relief from the judgment 52

——

It 1s important to distinguish between the reasons set forth for
relief 1n elauses (1)—(6), since, while any motion for relief under
Rule 60(b) must be made withuin a reasonable time, a motion based
on reasons (1), (2) and (3) cannot be made more than one year
after the judgment, order, or proceeding was entered or taken,s
and this time himit 1s not subject to enlargement 4

A motion under Rule 60(b) for relief from a default judgment
does not affect 1ts finality or suspend 1ts operation 8 If the motion
1s denied and the denial 1s not set aside on appeal or otherwise,
the demal 1s res judicata of all the relevant grounds that were
litigated or could have been litigated 1n support of the motion to
vacate, and the default judgment remains binding upon the
parties or their privies 3¢

Relationship to Soldiers’ and Sailors’ Cunl Relief Act

The Soldiers and Sailors’ Civil Relief Act5” provides for the
setting aside of judgments in certain situations 38 The provision
of the Act requiring a plaintiff to file an affidavit before entry
of a default judgment does not go to the junisdiction of the court,
thus, failure to file such an affidavit where a defendant 1s not 1n
fact 1n the military service does not entitle the defendant to have

such judgment set aside *
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Motion by Non-Defaulting Party

Although normally a motion to set aside a default will be made
by the defaulting party, a non defaulting party 1s not precluded
from making such a motion,® and under Rule 55(c) a party who
has obtained a judgment by default should also be able to have
it set aside 1 accordance with Rule 60(b) Rule 60(b) authonzes
the court to relieve a party or its legal representative from a final
judgment, order, or proceeding for the reasons set forth1n clauses
(1)~(6) Since a party who bas obtained a judgment by default may
collaterally attack 1t when the judgment 1s void,® 1t should also
be able to move to have a federal district court judgment by
default set aside, if it 1s void, pursuant to Rule 60(b)(4) There
1s no sound reason why such a party should not be able to move
under the other clauses when the circumstances of the case
warrant relief within the terms of one or more of the clauses

[9]—Plainuffs, Counterclaimants, Cross Claimants = Rule 55(d)
provides

Plamntiffs, Counterclaimants, Cross Claimants The prowi
sions of this rule apply whether the party entitled to the
Jjudgment by default 1s a plaintiff, a third party plamtiff, or a
party who has pleaded a eross elaim or counterclaim In all

cases a judgment by default.is subject to the himitations of Rule
54(c)

Rule 55(d) provides that the provisions of Rule 55 governing
the entry of a default judgment, and the setting aside of a default
judgment, are applicable whether the party seeking to obtain the
default judgment 1s a plamtiff, third party plantiff, countercla:
mant,! or eross elaimant 2

The last sentence of Rule 55(d) states that in all cases a
judgment by default 1s subject to the limitations of Rule 54(c),
which states that a judgment by default shall not be different in
kind from, or exceed 1n amount, that prayed for in the demand
for judgment 3 However, 1f a hearing 1s held to determine the
amount of unhquidated damages and the defendant participates
at the heanng, the court, 1n 1ts sound discretion, may permit the
claimant to amend the prayer for relief *

[10]—Judgment Against the United States * Rule 55(e) provides

Judgment Against the United States No judgment by default
shall be entered against the United States or an officer or
agency thereof unless the claimant establishes a elaim or nght
to rehief by evidence satisfactory to the court

Even though the government does not answer or otherwise
defend within the 60 day time period imposed by Rule 12(a), entry
of a default yjudgment 1s not authorized,! except npon a hearing
establishing the plaintiff s claim 2 Presumably, the government
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may defend as to the ments of plaintff’s claim as 1f a default had never occurred 2
Of course 1n cases 1n which the government fails to file a umely answer the
court m order to protect the plaintiff's interest may enter an order directing an
answer to be filed within a specified period +

The interrelationship of Rule 55(e) with the sanction provisions of Rule 37(b)
for failure to comply with a discovery order and of Rule 37(d) for failure to
attend a deposition hearing, file answers to interrogatones or to respond to a
request for inspection or production 1s not expressly delineited Although it can
be argued that Rule 55(¢) governs default judgments entered pursuant to Rule
55(a) but not default judgments entered 1n accord with Rule 37(b) or (d), 1t has
been held that Rule 55(e) precludes entry of default judgments in all cases ¢ A
court may, however, impose other sanctions provided for by Rule 37(b), such
as entry of an order that designated facts shall be deemed estabhished against
the United States and that the government may not introduce evidence to
controvert them 7 If the designated facts are those necessary to prove a claim
against the government, the sanction order 1s equivalent to a default judgment,
since entry of summary judgment in favor of the plainuff would be pro forma 2
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Pt HI JUDGMENT Rule 56

RULE 56
SUMMARY JUDGMENT

(a) For Claamant A party seeking to recover upon a
claim, counterclaim, or cross-claim or to obtain a declaratory
judgment may, at any time after the expiration of 20 days
from the commencement of the action or after service of a
motion for summary judgment by the adverse party, move
with or without supporting affidavits for a summary judg-
ment in the party’s favor upon all or any part thereof

(b) For Defending Party A party against whom a
claim, counterclaim, or cross-claim 1s asserted or a declarato-
ry judgment 1s sought may, at any time, move with or
without supporting affidavits for a summary judgment 1n the
party’s favor as to all or any pait thereof

(c) Motion and Proceedings Thereon. The motion
shall be served at least 10 days before the time fixing for the
hearing The adverse party prior to the day of hearing may
serve opposing affidavits The judgment sought shall be
rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissions on file, together with the
affidavits, 1if any, show that there 1s no genuine issue as to
any material fact and that the moving party 1s entitled to a
Jjudgment as a matter of law A summary judgment, inter-
locutory 1n character, may be rendered on the 1ssue of
liability alone although there is a genuine 1ssue as to the
amount of damages

(d) Case Not Fully Adjudicated on Motion If on
motion under this rule judgment 1s not rendered upon the
whole case o1 for all the relief asked and a trial 1s necessary,
the court at the hearing of the motion, by examining the
pleadings and the evidence before it and by interrogating
counsel, shall if practicable ascertain what material facts
exist without substantial controversy and what material
facts are actually and in good faith controverted It shall
thereupon make an oider specifying the facts that appear
without substantial controversy, including the extent to
which the amount of damages or other relief i1s not in
controversy, and directing such further proceedings in the
action as are just Upon the trial of the action the facts so
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specified shall be deemed established, and the trial shall be
conducted accordingly

(e) Form of Affidavits, Further Testimony, De-
fense Required Supporting and opposing affidavits shall
be made on personal knowledge, shall set forth such facts as
would be admissible in evidence, and shall show affirmative-
ly that the affiant 1s competent to testify to the matters
stated therein Sworn or certified copies of all papers or
pairts thereof referred to 1n an affidavit shall be attached
thereto or served thercwith  The court may permit affida-
vits to be supplemented or opposed by depositions, answeis
to interrogatories, or further affidavits When a motion for
summary judgment 15 made and supported as provided 1n
this rule, an adverse party may not rest upon the mere
allegations or denials of the adverse party’s pleading, but the
adverse party’s response, by affidavits or as otherwise pro-
vided 1n this rule, must set forth specific facts showing that
there 1s a genuine 1ssue for trial  If the adverse party does
not so respond, summary judgment 1if appropriate, shall be
entered against the adverse party

(f) When Affidavits Are Unavailable Should 1t ap-
pear fiom the affidavits of a party opposing the motion that
the party cannot for reasons stated present by affidavit facts
essential to justify the party’s opposition, the court may
refuse the application for judgment or may order a continu-
ance to permit affidavits to be obtained or depositions to be
taken or discovery to be had or may make such other order
as 1s just -

(g) Affidavits Made 1n Bad Faith. Should it appear
to the satisfaction of the court at any time that any of the
affidavits presented pursuant to this rule are presented in
bad faith or solely for the purpose of delay, the court shall
forthwith order the paity employing them to pay to the
other party the amount of the reasonable expenses which
the filing of the affidavits caused the other party to incur,
including reasonable attorney’s fees, and any offending party
or attorney may be adjudged guilty of contempt
fAmended effective March 19 1948 July 1 1963 August 1 1987 |
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AUTHORS’ COMMENTARY ON RULE 56
PURPOSE AND SCOPE

Rule 56 sets the procedure by which a party may request or oppose
summary judgment, and the standards the federal courts consider when
ruling on motions for summary judgment

COMPARISONS WITH OTHER RULES OF ADJUDICATION

Dismussals and Judgments on the Pleadings When grant
ing a dismissal under Rule 12(b)(6) or a judgment on the
pleadings under Rule 12(c), the district judge generally exam
ines only the allegations contained in the non-moving party’s
pleadings to determine whether the averments of law and fact,
if true, are legally sufficient In contrast, a motion for sum
mary judgment under Rule 56 permits the district judge to
consult not only the pleadings, but affidavits, depositions, inter-
rogatory answers, admissions, and other evidence to determine
whether any factual dispute exists between the parties

Note A motion to dismiss under Rule 12(b)(6) for failing to
state a claim upon which rehef can be granted, or a motion
for judgment on the pleadings under Rule 12(c), will be
converted into a Rule 56 motion for summary judgment if
the court considers matters outside the pleadings in ruling
on the motion

Judgments as a Matter of Law When entering a judgment
as a matter of law under Rule 50 (the federal equivalent to a
directed verdict), the district judge hstens to the plaintiff’s case
and, possibly, the defendant’s case, and rules that the plaintiff
has failed to meet the required burden of proof The district
Judge 15 free to consider the credibility of witnesses in making
this decision In contrast, the judge may not evaluate witness
credibility 1n ruling on a motion for summary judgment under
Rule 56, nor may the judge predict whether the plaintiff will
ultimately be able to bear the proof burdens Instead, the court
simply tests whether disputed questions of fact remain for tnal

RULE 56(a)-(b) PARTIES WHO MAY MAKE MOTION
CORE CONCEPT

Motions for summary judgment may be filed 1n any federal
court action—whether at law or equity—by any party, plamtiff
or defendant, and against any party, including the United
States, 1ts agencies and officers
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APPLICATIONS
Motions by Claimants

Claimants may move for summary judgment no earlier than
20 days after commenang a lawsuit, or immediately after a
summary judgment motion is filed against them

Motions by Defending Parties

Defending parties may move for summary judgment at any
time ! Note, however, that the case law 15 unclear whether
moving for summary judgment tolls the time for filing an
answer to the complaint ?

Cross~-Motions

Both parties may file for summary judgment in the same
action with ‘cross motions ' under Rule 56

RULE 56(c) MOTION AND PROCEEDINGS
FOR SUMMARY JUDGMENT

Core Concept

The district court may enter summary judgment when the
motion papers, affidavits, and other evidence submitted to the
court show that no genuine 1ssue exists as to any matenal fact,
and that the moving party 1s entitled to judgment as a matter of
law

APPLICATIONS
Purpose of Summary Judgment -

The purpose of summary judgment 1s to 1solate, and then
terminate, (laims and defenses that are factually unsupported ®
The Supieme Court has emphasized that summary judgment 1s
to be viewed not as a disfavored technical shortcut, but rather
as an integral component of the Federal Rules* Summary
Jjudgment motions must be resolved not only with an appropri-
ate regard for the rights of those asserting claims and defenses
to have their positions ruled upon by a factfinder, but also with
due regard for the rights of persons opposing such claims and
defenses to demonstiate, under this Rule and before trial, that
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the claims and defenses have no factual basis® Thus, a party
moving for summary judgment forces the opponent to come
forward with at least one sworn averment of specific fact

essential to that opponent’s claims or defenses, before the time

consuming process of litigation will continue ®

Standards for Granting or Denying Summary Judgment

Summary judgment 1s proper when, after an adequate

period for discovery,” one party 1s unable to show a genuine
1ssue as to a material fact on which that party will bear the
burden of proof at trial, so long as judgment against that party
1s appropriate as a matter of law

Genutne Issue A ‘“‘genuine 1ssue” exists where the evi-
dence before the court is of such a nature that a reasonable
Jury could return a verdict in favor of the non-moving
party This standard parallels the test for judgment as a
matter of law under Rule 50(a) a mere “scintilla” of
evidence, or evidence that 1s only ‘“‘colorable” or is not
suffictently probative, 1s not enough to defeat summary
Judgment Instead, there must be evidence upon which a
Jury could reasonably find 1n the non-moving party’s favor ?

Controlling Legal Standard The court will test for a
“genuine 1ssue’’ through the prism of the applicable
controlling legal standard—the quantum and quality of
proof necessary to support hability under the claims
rarzsed Thus, if the plamntiff must prove its case by
clear and convincing evidence, the court will assess
whether the evidence in the summary judgment record
would allow a rational factfinder to find for the plaintiff
by that standard of clear and convincing evidence '°

Material Fact Whether a fact 1s “material” hinges on the
substantive law at 1ssue A fact i1s “material” if 1t might
affect the outcome of the case Disputes over 1irrelevant or
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unnecessary facts are insufficient to defeat a motion for

summary judgment !

Appiopriate As A Matter Of Law  Judgment 1s appropriate
as a matter of law’ when the law supports the moving

paity s position 2

Stipulated Facts and Cross Motions

If the parties stipulate to the facts, obviously no genuine
dispute as to material facts then exists for a factfinder to
resolve ¥ Nevertheless, the summary judgment standard re
mains the same  The court must draw inferences from the
stipulated facts and resolve those infcirences in favor of the
non moving party ' Similarly, cross motions for summary
judgment are examined undcr the same standards ' Each
cross motion must be evaluated on its own merits, with the
court viewing all facts and reasonable infuiences in the hght
most favorable to the nonmoving party ' Thus, the mere fact
that cross motions have been filed does not, by itself, necessanly
Justify the entry of a summary judgment *

Burden of Proof

I he party moving for summary judgment always has the
buirden of persuasion on such a motion  The burden of going
forward however, shifts during the motion process

The mowing party must first make a prima facie showing
that summary judgment 15 appropriate under Rule 56 This
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does not require the moving party to disprove the opponent’s
claims or defenses Instead, this prima facie burden 1s dis

charged simply by pointing out for the court an absence of
evidence 1n support of the non moving party’s claims or defens

es The burden of going forward then shifts to the non-moving
party to show, by affidavit or otherwise, that a genuine 1ssue of
material fact remains for the factfinder to resolve ' The burden
of showing the existence or absence of a disputed issue of
material fact will rarely shift to the tnal judge The district
court generally is not ocbligated to sift through the often volum:

nous record, unguided, searching for a genumne 1ssue of fact
sufficient to defeat summary judgment *°

Doubts and inferences

In ruling on a motion for summary judgment, the court will
never weigh the evidence or find the facts Instead, the court’s
role under Rule 56 1s narrowly limited to assessing the thresh
old i1ssue of whether a genuine 1ssue exists as to material facts
requiring a trial  Thus, the evidence of the non-moving party
will be believed as true, all doubts will be resolved against the
moving party, all enndence will be construed in the light most
favorable to the non moving party, and all reasonable inferences
will be drawn 1n the non-moving party’s favor #

“Reasonable”’ inferences are inferences reasonably drawn
from all the facts then before the court, after sifting through the
umverse of all possible inferences the facts could support
“Reasonable” inferences are not necessarily more probable or
likely than other inferences that might tit in the moving
party’s favor Instead, so long as more than one reasonable
inference can be drawn, and that inference creates a genuine
1ssue of material fact, the trier of fact 1s entitled to decide which
inference to believe %

Credibility Questions

The court will not weigh the credibility of witnesses or
other evidence 1n ruling on a motion for summary judgment
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Evaluating credibility, weighing evidence, and drawing factual
inferences are all functions reserved for the jury

State of Mind Questions

Summary judgment 1s never foreclosed merely hecause a
person s state of mind (such as motive, knowledge, intent, good
faith or bad faith, malice, fraud, conspiracy, or consent) 1s at
wsue ' But such cases will seldom lend themselves to a sum
mary disposition because guestions of credibility will ordinarily
abound

Discretion of Distnict Court

The court must deny summary judgment when a genuine

- issue of material fact remains to be tried or where the moving
party 1s not entitled to a judgment as a matter of law  In all

other cases, the court enjoys the discretion to deny summary

Judgment where the court concludes that a fuller factual devel

opment 15 necessary *® or where there 1s some particular reason

to beheve that the wiser course would be to proceed to tral %

Form of Motion

Motions for summary judgment generally must be in writ-
ing # In some judicial districts the local rules may also require
the moving parties to compile a list of all matenal facts they
behieve are not in dispute, and require non moving parties to
submit a counterstatement hsting material facts they beheve to
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be disputed Such requirements have been enforced strictly,
and practitioners should take care to notice these district-
specific obligations when consulting the local rules **

Sua Sponte Motions

The court may enter summary judgment sua sponte ** The
case law, however, cautions great care in the grant of sua sponte
summary judgments ** In practice, sua sponte summary judg
ments should be unnecessary because the trial court may always
invite a party to file a summary judgment motion * Where the
court considers entering a sua sponfe judgment, 1t must first
ensure that proper advance notice of this intention has been
made ® The court must also confirm that the htigants have a
full and fair duty to respond® Discovery must either be
completed or clearly be of no further benefit
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Materials Accompanying the Motion

A moving party may choose to submit the motion papers
alune or may supplement the motion with affidavits pleadings,
deposition transctipts, interrogatory answels admissions, stipu-
lations transcapts fiom anothar proceeding oral testimony,
authunticated exhibits, and anything of which the court may
properly take judiaal notice  To be considered, the facts con
tamned 1n these materials must be admissible or usable at tnial,
although for putposcs of summary judgment, the fucts need not
be presented to the court 1n a furm admissible at tnal 3

Briefs Local rules may presciibe the briefing requirements
for summary judgment motions, and these rules should
always be consulted before briefing  1The court may consid
€T (ontessions th a party s brief in gauging whether a
genwne 1ssue of matenal fact exists, othcrwise, however,
the parties’ bniefs are not evidence ¥

Responding to the Motion

When the moving party supplements the motion by affida-
vit or other material, the non moving party cannot respond with
mete allegations or denials 3 Instead, the non-moving party
must show by affidavit, deposition testimony, or otherwise, that
a genuine issue of matenal fact remains for trial **

Warning to Unrepresented Parties

Before summary judgment may be entered against unrepre-
sented hitigants, some courts require that the unrepresented
paity fitst be expressly informed of the conscquences that may
follow from failing to come forward with contradicting evidence
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(e g , the party must be told he or she cannot rely merely on the
allegations of the pleadings, and risks dismissal 1n doing so) 4

Time for Response

The non-moving party must be served with the motion
papers at least 10 days before any hearing or disposition on the
motion ** The purpose of this 10-day notice rule 1s to allow
non-moving parties a specific period of time 1n which to marshal
their resources and offer into the summary judgment record
additional materials and arguments * The 10-day period 1s an
essential and mandatory component of the Rule, and not a mere
techmecality ¥* However, if the non-moving party has had ample
opportunity to oppose the motion, or if the 10-day period would
not have developed additional materials that could have defeat
ed summary judgment, a faillure to provide the 10-day notice
may be deemed harmless error and excused H

New Evidence in Reply

If the moving party introduces new evidence 1n a reply brief
or memoranda, the trial court should not accept and consider
the new evidence without first affording the non-moving party
an opportunity to respond *

~
Hearings and Oral Argument

Although the district court may, 1n its discretion, entertain
a hearing or oral argument on the Rule 56 motion, hearings and
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ural argument are not obligatory

Multiple Summary Judgment Motions

The district court may permit a second motion for sammary
judgment, especially where thae has buen an intervening
change 1n the controlling law, where new evidence has become
available or the factual record has otherwise expanded through
discuvery, or where a clear need arises to cortect a manifest
injustice 7

Appealability

Ordinanly, an order denying a party s motion for summary
judgment 1s interlocutory and, therefore not immediately ap
pealable ® Conversely, an order granting summary judgment 1s
appealable only when 1t constitutes the ‘final oider’ in the
case ¥ Practitioners must beware however  Esceptions to
these general rules are numerous For eaample, where the
summary judgment motion 1mplicates questions of a party’s
imumunmty, immediate appeals from the denial of summary judg
ment may be permitted ®  This question must be researched
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carefully within the context of the specific 1ssues presented 1n
the summary judgment motion

RULE 56(d) PARTIAL SUMMARY ADJUDICATION
CORE CONCEPT

The court may enter a summary ruling on the issue of
liabihty alone, even though a genuine issue of material fact
exists as to damages The court may also summanly resolve
other individual 1ssues as to which there remain no genuine
1ssue of matenal fact

APPLICATIONS

Effect of Partial Summary Adjudications

Where a summary judgment 1s not possible (or not request
ed) and the dispute will have to go to trial, the district court 1s
nevertheless permitted to declare certain facts—those which it
determines appear without substantial controversy—as estab-
lished for purposes of the case ® Although not a ‘“‘judgment”,
this partial summary adjudication 1s a ruling on a ‘“‘dispositive
motion”%2, which allows the court to salvage some constructive
result from 1ts efforts in ruling upon an otherwise demed
summary judgment motion ® Partial summary adjudications
accelerate litigations by narrowing the triable 1ssues and elimi-
nating, pretrial, those matters mnvolving no genuine issues of
matenal fact ** —

Liability Alone

Under Rule 56(c), the court may summarily enter an inter-
locutory judgment on lability questions, where the 1ssue of
damages must await trial

Standards for Granting or Denying Paruai Summary Adjudication
In resolving a motion for partial summary adjudication, the

court will apply the same standards and critenia used for evalu-
ating full motions for summary judgment *
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District Court’s Discretion

Similar to motions for ‘ full” summary judgment, the dis-
trict judge has the discretion (subject to the famihar summary
Jjudgment standards gencrally) to defer a partial adjudication
ruling until the proper time arrives for making a complete
adjudication on all issues 1n the case %

Finality and Appeal

Partial summary adjudications are gencrally interlocutory,
subject to revision by the district court, and thus not immed:
ately appealable ® The parties, however, are entitled to rely on
the conclusiveness of any partial summary adjudication issued
by the disttict court Thus, if the court later deades to alter a
partial adjudication, 1t must inform the parties of this intent
and permit them an opportunity to present evidence concerning
any revisited 1ssues

RULE 56(e) USE OF AFFIDAVITS IN SUMMARY
JUDGMENT PRACTICE

CORE CONCEPT

When submitted to support or oppose a summaiy judgment
motion, an iffidavit must be based on pei1sonal knowledge, must
set forth facts that would be admissible at time of trnal, and
must establish the affiant’s competence to testify

APPLICATIONS
When Affidavits or Other Materials Are Required

When a summary judgment motion 1s supported with affi-
davits o1 other material, the non moving party cannot rely on
mere allegations or denials  Rather the non moving party
must demonstrate, by affidavit, deposition testimaony, or other
wise that a genuine 1ssue of material fact 1emains for trial ®

Affidavit Prerequisites

o be considered on a motion for summary judgment, an
affidavit must contain thiee prerequisites 1t must be sworn
upon peisonal knowledge it must state facts admissible n
evidence at time of trial, and 1t must be offered by a competent
affiant In 1uling upon a motion for summary judgment, the
court should not consider affidavits that fail to satisfy these
prercquisites
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Sworn A summary judgment affidavit must be “sworn” or
verified &

Personal Knowledge A summary judgment affidavit must
be made on personal knowledge ® Affidavits based on
“information and behef’—facts that the affiant believes are
true, but which the affiant does not know are true—are not
proper ® Likewise, inferences and opimions must be prem-
1sed on first hand observations or personal experience %

Adrussible Facts The facts set forth in a summary judg
ment affidavit must also be admissible in evidence at time
of tral® Thus, hearsay statements,® conclusory aver
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ments ¥ and self serving declarations % are generally im
proper in Rule 56te) affidavits A party’s promise that he or
she has certain unudentificd ““additional evidence , which
will he produced at tmal 1s insufficient to avoid summary
judgment %

Competence The summary judgment affidavit must demon-
strate that the affiant 15 competent to testify as to the facts
contained 1n the affidavit ® Competence to testify may be
inferred from the affidavits themselves ' Ordinanly, state
ments of counsel in a memorandum of law are not compe-
tent to support or oppose a motion for summary judg
ment 7

Verifications

For purposes of Rulc 56(e), the federal courts will accept

verificd statements made under the penalties of perjury 1in heu
of an affidavit™ Thus, verified complaints (o1dinarily not
requircd under the Rules) may be treated as summary judgment
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“affidavits”,™ so long as they otherwise satisfy the Rule 56(e)
prerequisites ™

Striking Affidavits

A party may move to strike a Rule 56 affidavit However
only those improper portions of an affidavit are disallowed, all
properly stated facts are allowed ™ Moreover, if a party fails to
move to strike an improper affidavit or improper portions
thereof, the objection 1s waived 7

RULE 56(f) WHEN AFFIDAVITS ARE UNAVAILABLE
CORE CONCEPT

If, for some specific reason, the non-moving party 1s cur-
rently unable to obtain a factual affidavit to defeat summary
judgment, the non-moving party may file an affidavit to that
effect with the court In turn, the court may grant at least a
temporary reprieve from summary judgment

APPLICATIONS
Rule 56(f) Discovery

Parties often rely on Rule 56(f) to delay their summary
Judgment responses until imitial or additional discovery 1s com
pleted Although such requests are construed generously and
granted liberally,” the courts generally require that (a) the
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request be made timely and that the affidavit show (b) what
particular discovery is sought, (c) how that discovery would
preclude the entry of summary judgment, and (d) why the
discovery had not been obtamned earhier  The court 1s unhkely
Lo grant such a request where the moving party has delayed 1n
beginning discovery #

Atfidavit Required

Some courts will not consider a Rule 56(f) request unless 1t
1s accompanied by a sworn affidavit !
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Burden on the Movant

The party moving for additional discovery bears the burden
of demonstrating the requisite basis for relief under Rule 56(f) %

Reprieve From the Court

On the basis of the non moving party’s Rule 56(f) affidawit,
the district court may (1) deny the motion for summary
Jjudgment, (2) grant a continuance to allow affidavits to be
prepared and submitted, (3) permit discovery, or (4) make any
other order as 1s just

RULE 56(g) AFFIDAVITS MADE IN BAD FAITH

CORE CONCEPT

If the district court concludes that an affidavit submitted
under Rule 56(c) or Rule 56(f) was presented in bad faith or
solely for purposes of delay, the court will order the offending
party to pay reasonable expenses incurred by the party’s adver
sary (ncluding attorney’s fees) as a result of the improper
affidavits The court may also hold the attorney and the

offending party 1n contempt .

Prerequisites of Bad Faith or Delay

Rarely invoked or granted, this Rule directs the court to
compensate an adversary who confronted affidayits submitted
either in bad faith or for purposes of delay % Merely because one
party disbelieves the other party 1s not a basis for invoking this
Rule ® Instead, the court must find that the affidavit was, in
fact, submitted in bad faith or with the purpose of delay
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Rule 55 Default

(a) Entry When a party against whom a judg
ment for affirmative relief 15 sought has failed to plead
or othcrwise defend as provided by these rules and
that fact 1s made to appear by affidavit or otherwise
the clerh shall enter the party s default

(b) Judgment Judgmenti by default may be en
tered as follows

(1) By the Clerk When the plamtiff's claim
agamst a defendant 1s for a sum certan or for a
sim which can by computation be made certan, the
clerk upon request of the plantiff and upon affidavit
of the amount due shall enter judgment for that
amount and costs agamst the defendant if the
detendant has been defaulted for faillure to appear
and Is not an infant or mcvmpetent person

(2) By the Court In all other cases the party
entitled to a judgment by defanlt shall apply to the
court therefor but no judgment by default shall be
enteled against an infant or mmcompetent person
unless 1epresented in the action by a general guard-
1an committee conservator or other <uch represen
tative who hds appeared therein 1f the party
agamnst whom judgment by default 15 sought has
appedred 1n the action the party (or, if appeanng
by representative, the party’s representative) shall
be served with written notice of the appheation for
Judgment at least 3 days prior to the hearing on
such application If, in order to enable the court to
enter judgment or to carry it mto effect, it 1s
necessary to take an account or to determine the
amount of damages or to establish the truth of any
averment by evidence or to make an imvestigation of
4ny other matter, the court may conduct such hear-
ings or order such references as it deems necessary
and proper and shall accord a nght of tral by jury
to the parties when and a» required by any statute
of the United States

(¢) Setting Aside Default For good cause shown
the court may set aside an eutry of default and, if a
Judgment by default has been entered, may hkewise
set 1t aside in accordance with Rule 60(b)

(d) Plaintiffs, Counterclaimants, Cross Claim
ants The provisions of this rule apply whether the
party entitled to the judgment by default 1s a plamntff,
a third party plaintiff or a party who has pleaded a
cross-claim or counterclaim In all cases a judgment
by default 1s subject to the himitations of Rule 54(c)

(e) Judgment Against the 1nited States No
Judgment by default shall be entered aganst the
United States or an officer v1 agency thereof unless
the claimant establishes a clain or right to rehef by
evidence satisfactory to the court
(As amended Mar 2 1987 eff Aug 1 1957)

Complate Annotation Materials see Titie 28 US C.A
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CASE DISPOSITION RULES AND TECHNIQUES

By Judge Steven R. Plotkin

I DOCKET MANAGEMENT

A Allotment to Division of Court

1 When Suit Filed

2 When All Issues Joined

3 When Requested by Parties

B After Assignment to Specific Judge - State Court-30 Day Order (Attachment #1) -

Federal Court-Prehminary Conference Notice (Attachment #2)

1 Schedule First Conference within 30 days of Assignment

2 Purpose of 30 day anference

a

b

Previous Page Blank

Determuine status and complexity of case

Determine anticipated length of trial

Determine degree and length of evidence, discovery and law 1ssues
In non-complex State case - i1ssue a trial order and set a trial date
(Attachment #3)

(D confirms trial date

(2) creates deadlines for exchange of memorandums, witnesses,
exhibuts, etc

3) creates deadlines of discovery and amendments

In Federal case, clerk 1ssues Pre-trial notice form (Attachment #4)

49 Creates deadlines for exchange of experts and reports

97



3) Lumtts discovery
“) Sets status conference date
(5 Sets trial date
(6) Requures parties to discuss settlement
C State Pre-trial Conference and Trial Order (Attachment #5 & 6)

1 Scheduled by the Court When

a Requested by any counsel

b Trial date requested by counsel

c Court rPIes require before case assigned trial date

d Follow up date fixed by 1st conference or court management, or

six month automatic review of case
2 Pre-trial conference &erlods scheduled by assigned judge’s clerk
3 Requirements for pre-trial conference and order
D Federal Pre-trial Notice (Attachment #7) —
1 Sample Federal Pre-trial order (Attachment #8)
DOCKET AND CALENDAR CONTROL (Attachment #9)

A Schedule monthly - jury or non-jury

B Schedule at least 3 or more cases per day

C Schedule "open dates" for contmuances, resetting of open trials and other judicial
business

D Schedule specific times for conferences and pre-trials

E Schedule motions, sentencing and miscellaneous hearing on separate dates
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OFFER OF JUDGMENT

A Louisiana Code of Civil Procedure article 970 (Attachment #10)

LOSER PAY RULE

A Enghsh and Continental Procedure Rule (Attachment #11)
ABANDONMENT OR INACTIVITY RULE

A Federal Trial Court Show Cause and Dismissal Rule (Attachment #12 & 13)

B State Court of Appeal Abandonment Rule (Attachment #14)
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CIVIL DISTRICT COURT
IN AND FOR THE PARISH OI' ORLEANS

STATE OF LOUISIANA

CIVIL SUIT NUMBER DIVISION

VERSUS

30 DAY CONIERENCE ORDER

The above captioned case was assigned to Division “G * for tnal

A setting conference will be held on , 19 ,
at m

The purpose of this conference 1s to determine the length of the trial
and to select a trial date Where desirable, a pre trial date will also be
selected in close proximity to the trial date

Please be prepared to discuss the nature of the case, approximate
number of witnesses and types of documentary evidence relied on so the
length of the trial can be determined

New Orleans, Louisiana, this ° day of , 19

STEVENR PLOTKIN
JUDGE
DIVISION “G”

Sent To
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(ATTACHMENT #2) UNITED STATES DISTRICT COURI
FILED

September 14, 1998

EASTERN DISTRICT OF LOUIBIAN

Loretta G Whyte
Clerk /
UNITED STATES DISTRICT COURT i)
EASTERN DISTRICT OF LOUISIANA
CARLINE MANAGEMENT COMPANY, INC. CIVIL ACTITON
VERSUS NO. 98-2354
JOSEPH FLOYD WILLIAMS SECTION: L

PRELIMINARY CONFERENCE NOTICE
2 PRELIMINARY CONFERENCE wi1ll be held BY TELEPHONE on

WEDNESDAY, OCTOBER 7, 1998, at 10:30 am for the purpose of

schedulaing a pre-trial conference and trial on the merits and for
a discussion of the status and discovery cut-off dates

TRIAL COUNSEL are to participate in this conference. If,
however, you are unable for good cause to do so, another attorney
in your firm may participate-if acquainted with all details of the
case and authorized to enter into any necessary agreements. If,

for good cause, neither 18 possible, you must file a Motion and

Order to Continue at least cmzﬂé/bk prior to the ove da;.
Jadrae (A L
Gdylyyg W Lambext
Courtroom Deputy
504-589-7686

NOTICE:
COUNSEL ADDING NEW PARTIES SUBSEQUENT TO THE MATILING OF THIS NOTICE
SHALIL NOTIFY SUCH NEW PARTIES TO APPEAR AS REQUIRED BY THIS NOTICE.
COUNSEL_ARE HEREBY NOTIFIED THAT, UPON WRITTEN REQUEST JOINED BY
ALI. PARTIES FOLLOWING A RULE 26 (f) CONFERENCE, A JUDICIAL, OFFICER
WILL CONDUCT A CONFERENCE IN LIEU OF THE ABQOVE REFERENCED
PRELTMINARY CONFERENCE TO ESTABLISH A SPECYAL CASE MANAGEMENT AND
SCHEDULING ORDER, UPON A SHOWING THAT THE COMPLEXITY OR SIMPLICITY

OF THR CASE, ITS ANTICIPATED DISCOVERY NEEDS, OR OTHER FACTORS MAKE
SUCH A CONFERENCE DESTRABLE.

__FEE
_XPROCESS GL

__CHARGE________
__INDEX_______

__ORDER______
_XHEARING____GL
DOCUMENT NO
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CIVIL DISTRICT COURT
IN AND FOR THE PARISH OF ORLEANS

STATE OF LOUISIANA
CIVIL SUIT NUMBER DIVISION
VERSUS
TRIAL ORDER

At a setting converence held this day, the above matter was set for

trial for ,19__at930am A pre-tnal conference was
deemed unnecessary

At least thirty (30) days prior to the tnal date, plaintiff(s) 1s to furmish
defendant(s) a pre-trial memorandum setting forth

(a) the names of all witnesses who may be called to testify and a brief
summary of their testimony,

(b) an itemized list of all damages claimed,

(c) a hst of all exhibits and documents to be introduced with copies
of those not previously exchanged, and

(d) a summary of the law and evidence relied on

Within twenty-five (25) days of the tnal date, defendant(s) is to

furnish plaintiff(s) with a stmilar memorandum

No discovery or amendment to pleadings, except for extraordinary
circumstances, will be permitted within 10 days of the trial date

IT IS THE RESPONSIBILITY OF ALL PARTIES TO SEE THAT THE ABOVE
MLMORANDUMS ARE EXCHANGED CONTINUANCES WILL NOT BE
GRANTED BECAUSE OF THE FAILURC TO DO SO  WITENESSES AND
EXIIBITS MAY BE EXCLUDED FOR FAILURE TO TIMELY FURNISH
MEMORANDUMS

New Orleans, Louisiana, this day of ., 19

J—

STEVEN R PLOTKIN
JUDGE
DIVISION G

Sent to
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UNITED STATES DISTRICT €
ATTACHMENT #4 FILED

September 14, 1998

EASTERN DISTRICT OF LOUI
Loretta G. Whyte
Clerk

MINUTE ENTRY
FALLON, dJ.

September 10, 1998
UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

JAMES MICHAEL JENNINGS CIVIL ACTION
VERSUS NO. 98-1580
BAXTER HEALTHCARE CORPORATION SECTION: L

A Preliminary Conference was held this date. Particapating

were:
for plaintiff

for defendant

Pleadings have been completed. Jurisdiction and venue are

establaished.

All pretrial motions, including motions in limine, regarding
the admissibility of expert testimony, shall be filed and served in
gufficient time to permit hearing thereon no later than 30 days

prior to the trial date. Any motions fi1led in violation of thas

Order shall be deemed waived unless good cause is shown. All other

motions ipn limine shall be allowed to be filed up to the time of

trial or as otherwise ordered by the Court.

Counsel shall complete all disclosure of ainformation as

follows:

Depositions for trial use shall be taken and all dzscovéfy
shall be completed not later than 30 days prior to Final Pretrial

Conference Date.

Amendments to pleadings, third-party actions, cross-claims,

and covnterclaims, shall be filed no later than 30 days from e

PROCESS

—_CHARGE
ORDER

C%-,/L#-4?§? DOCUMENT NO
DATE OF ENTRVY }
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date of the Preliminary Conference.

Counsel adding new parties subsequent to mailing of thas
Notice shall serve on each new party a copy of this Minute Entry
Pleadings responsive thereto, when required, shall be filed within
the applicable delays therefor.

Written reports of experts, including treating physicians, who
may be witnesses for Plaintiffs fully setting forth all matters
about which they will testify and the basis therefor shall be
obtained and delivered ~to counsel for Defendant as soon as

possaible, but in no event later than 90 days prior to Final

Pretrial Conference Date.

Wraitten reports of experQs, ineluding treating physicians, who
may be witnesses for Defendants fully setting forth all matters
about which they will testify and tha\bas:.s therefor shall be
obtained and delivered to counsel £for Plaintiff as soon as

possible, but in no event later than 60 days prior to Fainal

Pretrial Conference Date.

Counsel for the parties shall file in the record and serve
upon their opponents a list of all witnesses who may or will be
called to testify at traial and all exhibits which may or will be

used at ¢trial not later than 60 days prior to Final Pretrial

Conference Date.

The Court will not permit any witness, expert or £fact, to

testify or any exhibits to be used unless there has been compliance

with this Order as it pertains to the witness and/or exhibits,
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without an order to do so issued on motion for good cause shown.

Settlement possibilities were discussed. A further settlement
conference will be scheduled at any time at the request of any
party to this action.

This case does not involve extensive documentary evidence,
depositions or other discovery. [Noi [(Slpecial discovery
limitations beyond those established in the Federal Rules, Local
Rules of this Court, or the Plan are established [as follows:]

A Status Conference will be held on TUESDAY, FEBRUARY 2, 1999,
at 8:30 AM, in Room C456. Not later than two days preceding the
status conference, all parties shall fax (504-58B9-6966) or
otherwise delaiver to the Court and to all other counsel a short
letter explaining the status\?f the case and any issues the Court

needs to address at the conference. Out-of-town counsel may attend

the status conference by telephone.

—~——

A Final Pretrial Conference will be held on TUESDAY, MARCH 2,

1999 at 1:00 PM. Counsel will be prepared in accordance with the

final Pretraial Notice attached.

Trial will commence on MONDAY, MARCH 15, 1999 at 9:00 AM
before the Dastraict Judge without a jury. Attormeys are instructed
to report for traial not later than 30 minutes pricr to this time
The starting time on the first day of a jury trial may be deléy;d

or moved up because of jury pooling. Traial i1s estimated to last 1-

2 day(s).

Deadlines, cut-off dates, or other limits fixed herein may

only be extended by the Court upon timely motion filed ain
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compliance with the Plan and Local Rules and upon a showing of good

causge.

continuance 18 granted,

Continuances will not normally be granted.

If, bowever, a

deadlines and cut off dates will be

automatically extended, unless otherwise ordered by the court.
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UNITED STATES DISTRICT JUDGE

I ed for the Cou by:

Gaylyn/M{ Lambert
Courtroom Deputy - Section L
504-589-7686




ATTACHMENT {#7

THIS PRE-TRIAL NOTICE CONTAINS NEW MATERIAL.
REVISED DECEMBER, 1983.

UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA
PRE-TRIAL TICE

IT IS ORDERED that a pre-trial conference will be held in
chambers before Judge Eldon E Fallon, Section L, in the cases
shown on the attached list on the dates and the times there
indicated ~

The purpose of the pre-trial conference 1s to secure a
just and speedy determination of the issues If the type of pre-
trial order set forth below does not appear calculated to achieve
these ends i1n this case, please arrange a conference with the Judge

N
and opposing counsel immediately so that alternative possibilities
may be discussed

The procedure necessary for the preparation of the formal
pre-trial order that will be reviewed and entered at this confer-
ence 1s as follows

The pre-trial order, in duplicate, must be delivered to
the Court's chambers by 4 30 pm on a day that allows two full
work days prior to the conference, excluding Saturdays, Sundays and
holidays (1 e , 1f the conference i1s set for 10 00 a m Fraday, it
must be delivered by 4 30 p m Tuesday If the conference 1s set
on Monday, the pre-trial order will be delivered to the Judge on
Wednesday by 4 30 pm )

11

Counsel for all parties shall confer in person (face to
face) or by telephone at their earliest convenience for the purpose
of arraivaing at all possible stipulations and for the exchange of
copies of documents that will be offered in evidence at the trial
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It shall be the duty of counsel for plaintiff to initiate this
conference, and the duty of other counsel to respond If, after
reasonable effort, any party cannot obtain the cooperation of other
counsel, 1t shall be his duty to communicate immediately with the
Court The conference of counsel shall be held at least ten days
prior to the date of the scheduled pre-trial conference in order
that counsel for all parties can furnish each other with a
statement of the real 1issues each party will offer evidence to
support, eliminating any issues that might appear in the pleadings
about which there 1s no real controversy, and including in such
statement i1ssues of law as well as ultimate 1issues of fact from the
standpoint of each party Counsel for plaintiff then will prepare
a pre-trial order and submit 1t to opposing counsel, after which
all counsel jointly will submit the original and one copy of the
final draft of the proposed pre-trial order to the Judge

=~ IIT
At their meeting, counsel must consider the following

A Jurisdiction. Since Jjurisdiction may not ever be
conferred by consent and since prescription or statutes of
S
limitations may bar a new action 1f the case or any ancillary
demand 1s dismissed for lack of jurisdiction, counsel should make
reasonable effort to ascertain that the Court has jurisdiction

B Parties. Correctness of 1identity of legal entities,
necessity for appointment of tutor, guardian, administrator,
executor, etc , and validity of appointment i1f already made,

correctness of designation of party as partnership, corporation or
individual d/b/a trade name

c Joinder. Questions of misjoinder or nonjoinder of
parties

v

At the pre-trial conference counsel must be fully
authorized and prepared to discuss settlement possibilities with

the Court Counsel are urged to discuss the possibility of
settlement with each other thoroughly before undertaking the
extensive labor of preparing the proposed pre-trial order Save

your time, the Court's time, and the client's time and money
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The pre-trial conference must be attended by the
attorneys who will try the case, unless prior to the conference the
Court grants permission for other counsel to attend These
attorneys will familiarize themselves with the pre-trial rules, and
will come to the conference with full authority to accomplish the
purposes of Rule 16 of the Federal Rules of Civil Procedure

VI

Pre-trial conferences will not be continued except for
good cause shown 1n a written motion presented sufficiently in
advance of the conference for opposing counsel to be notified

VII
Failure on the part of counsel to appear at the confer-
ence may result in sanctions, including but not limited to sua
sponte dismissal of the suit, assessment of costs and attorney
fees, default or other appropriate sanctions

VIII

All pending motions and all special issues or defenses
raised in the pleadings must be called to the court's attention in
the pre-trial order

IX

The pre-trial order shall bear the signatures of all
counsel at the time 1t 1s submitted to the Court, the pre-trial
order shall contain an appropriate signature space for the Judge
Following the pre-trial conference, the signed copy of the order
shall be filed into the record, and the additional copy shall be
retained in the Judge's work file The order will set forth

1 The date of the pre-trial conference

2 The appearance of counsel 1identifying the party(s)
represented

3 A description of the parties, and in cases of insurance
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carriers, their 1insured must be 1dentaified The legal
relationships of all parties with reference to the
claims, counterclaims, third-party c¢laims and cross
claims, etc

a With respect to jurisdiction, a brief summary of
the factual basis supporting each claim asserted,
whether original claim, counterclaim or third-party
claim, etc , and, the legal and jurisdictional
basis for each such claim, or 1f contested, the
jurisdictional questions,

b In daiversity damage suits, there 1s authority for
dismissing the action, either before or after
trial, where 1t appears that the damages reasonably
could not come within the jurisdictional limita-
tion Therefore, the proposed pre-trial order in
such cases shall contain either a stipulation that
$75,000 (or for a case commenced before January 17,
1997, §50,000) 1s ainvolved or a zresume of the
evidence supporting the claim that such sum reason-
ably could be ngrded

A list and description of any motions pending or contem-
plated and any special issues appropriate for determina-
tion in advance of trial on the merits If the Court at
any prior hearing has indicated that it would decade
certain matters at the time of pre-trial, a brief summary
of those matters and the position of each party with
respect thereto should be included "in the pre-traal
order

A brief summary of the material facts claimed by
a Plaintiff

b Defendant

c Other parties

A saingle listing of all uncontested material facts
A single listing of the contested issues of fact (This
does not mean that counsel must concur in a statement of

the 1ssues, 1t simply means that they must list in a
single list all issues of fact ) Where applicable,
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particularities concerning the following fact issues
shall be set forth

a Whenever there 1s 1in 1issue the seaworthiness of a
vessel or an alleged unsafe condition of property,
the material facts and circumstances relied upon to
establish the claimed unseaworthy or unsafe condi-
tion shall be specified with particularity,

b Whenever there is in issue negligence of the defen-
dant or contributory or comparative negligence of
the plaintiff, the material facts and a circum-
stances relied upon to establish the claimed negli-
gence shall be specified with particularity,

c Whenever personal injuries are at i1ssue, the nature
and extent- of the injuries and of any alleged
disability shall be specified with particularity,

d Whenever the alleged breach of a contractual obliai-
gation 1s 1in 1issue, the act or omissions relied
upon as constituting the claimed breach shall be
specified w1th~§art1cular1ty,

e Whenever the meaning of a contract or other writing
1s in i1ssue, all facts and <circumstances surround-
1ing execution and subsequent to execution, both
those admitted and those in 1issue, which each party
contends serve to aid interpretation, shall be
specified with particularity,

f Whenever duress or fraud or mistake 1s in issue,
and set forth in the pleadings, the facts and
circumstances relied upon as constituting the
claimed duress or fraud or mistake (see Fed R

Civ P 9(b)) shall also be set forth in the pre-
trial order,

g If special damages are sought, they shall be i1tem-
1zed with particularity (See Fed R Civ P
9(g)) .,
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h If a conspiracy 1s charged, the details of facts
constituting the conspiracy shall be partaicular-
1zed

A single listaing of the contested issues of law (See

explanation in 8 above )

For each party, a list and description of exhibits
intended to be introduced at the trial Prior to the
confection of the pre-trial order, the parties shall
meet, exchange copies of all exhibits, and agree as to
their authenticity and relevancy As to any exhibits to
which the parties cannot agree, memoranda shall be
submitted on or before five working days prior to trial

a Each list of exhibits first should describe those
that are to be admitted without objection, and then
those to which there will be objection, noting by
whom the objection 1s made (1f there are multiple
adverse parties), and the nature of the objection
Markers identifying each exhibit should be attached
to the exhibits at the time they are shown to
opposing counsel during preparation of the pre-
trial order,

b If a party considers he “has good cause not to
disclose exhibits to be used solely for the purpose
of 1impeachment, he may ex parte request a confer-
ence with the Court and make his position known to
the Court in camera -

c Where appropriate to preserve trade secrets or
privileges, the listing of exhibits may be made
subject to a protective order or in such other
fashion as the Court may direct If there are such

exhibits, the pre-trial order will state The
parties will discuss exhibits alleged to be
privileged (or to contain trade secrets, etc ) at

the pre-trial conference
d In addition to the formal list of exhibits, counsel

shall prepare copies for opposing counsel and a
bench book of tabbed exhibits delivered to the
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Court faive working days before the start of the
trial If the trial 1s a jury trial and counsel
desires to display exhibits to the members of the
jury, then sufficient copies of such exhibits must
be available so as to provide each juror with a
copy , or alternatively, enlarged photographic
copies or projected copies should be used The
Clerk of Court has available an opaque projector,
and arrangements for its use should be made direct-
ly with the Clerk

Unless otherwise ordered by the Court, only exhib-
its i1ncluded on the exhibit list and/or for which
memoranda have been submitted shall be included for
use at traial

Each counsel shall submit to the Court on the day
of trial a list of exhibits properly marked for
identification which he or she desires to use at
trial

A list of all deposition testimony to be offered
into evidence “The parties shall, prior to trial,
meet and agree as to the elimination of all irrele-
vant and repetitive matter and all collogquy between
counsel In addition, the-—parties shall, in good
faith, attempt to resolve all objections to testi-
mony so that the Court will be required to rule
only on those objections to which they cannot reach
an agreement as to their merat As to all objec-
tions to the testimony which cannot be amicably
resolved, the parties shall deliver to the Court,
not less than three days prior to trial, a state-
ment i1dentifying the portions objected to, and the
ground therefor Proponents and opponents shall
furnish the Court appropriate statements of author-
ities 1n support of their positions as to the
proposed testimony

In non-jury trials, the parties shall, at 1least
five days prior to trial, submit to the Court

A summary of what each party intends to prove
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13

and convey to the Court by the deposition

testimony, including, where appropriate,
particular page and line reference to said
depositions The parties shall indicate to

the Court by page and 1line numbers, those
parts of the deposition which each party
intends to use, and upon which each party
shall rely, in proving their respective cases

A laist and brief descraiption of any charts, graphs,
models, schematic diagrams, and similar objects
which, although not to be offered 1in evidence,
respective counsel intend to use in opening state-
ments or closing arguments,

Either a stipulation that the parties have no
objection to the use of the listed objects for such
purpose, or a statement of the objections to their
use, and a statement that 1f other such objects are
to be used by any party, they will be submitted to
opposing counsel at least three days prior to trial
and, 1f there 1s then opposition to their use, the
dispute will be submitted to the Court at least one
day prior to trial

A list of witnesses for all parties, including the
names, addresses and statement of the general
subject matter of their testimony (it 1s not suffa-
cient to designate the witness simply "fact,"
"medical" or "expert"), and an indication 1in good
faith of those who will be called in the absence of
reasonable notice to opposing counsel to the con-
trary,

A statement that the witness list was filed in
accordance with prior court orders No other
witness shall be allowed unless agreeable to all
parties and their addition does not affect the
trial date This restriction will not apply to
rebuttal witnesses or documents whose necessity
cannot be reasonably anticipated Furthermore, in
the case of expert witnesses, counsel shall certify
that they have exchanged expert reports 1in accor-
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dance with prior court oirders Expert witnesses
whose 1eports have not been furnished opposing
counsel shall not be permitted to testify nor shall
experts be permitted to testaify to opinions not
included in the reports timely furnished,

Except for good cause shown, the Court will not
permit any witness to testify unless with respect
to such witness there has been complete compliance
with all provisions of the pre-trial order and
prior court orders,

Counsel shall not be allowed to ask questions on
cross-examination of an economic expert which would
require the witness to make mathematical calcula-
tions 1n order to frame a response unless the
factual elements of such questions shall have been
submitted to that expert witness not less than
three full working days before trial

14 A statement indicating whether the case i1s a jury or non-
jury case

a

.~

If the case 1s a jury case, then indicate whether
the jury trial 1s applicable to all aspects of the
case or only to certain issues, which issues shall
be specified In jury cases, add the following
provisions

"Proposed Jjury 1instructions, special Jury
interrogatories, trial memoranda and any
special questions that the Court is asked to
put to prospective jurors on volr dire shall
be delivered to the Court and opposing counsel
not later than five working days prior to the
trial date, unless specific 1leave to the
contrary 1s granted by the Court "

In a non-jury case, suggested findings of fact and
conclusions of law and a separate trial memorandum
are regquired, unless the Court enters an order that
such 1s not required Same are to be submitted not
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16

17

18

19

less than five full working days prior to trial

c In a jury case, a trial memorandum shall be re-
quired only when and to the extent ordered by the
Court However, any party may in any event submit
such memoranda not less than five working days
prior to trial and should accomplish this waith
respect to any anticipated evidentiary problems
which require briefing and jury instructions re-
quiring explanation beyond mere citation to author-
ity

In cases where damages are sought, include a statement
for completion by the Court, that "The issue of liabalaity
{wi1ll or will not) be tried separately from that of
gquantum " It 1s the policy of this Court in appropriate
cases to try 1issues of liability and quantum separately

Accordingly, counsel should be prepared to discuss at the
pre-trial conference the feasibility of separating such
1ssues Counsel likewise should consider the feasibility
and desirability of separate trials as to other issues

A statement describing any other matters that might
expedite a disposition of the case

A statement that trial shall commence on .
19 at am /pm A realistic estimate of the
number of trial days required Where counsel cannot
agree upon the number of trial days required, the
estimate of each side should be given -~ In addition, the
proposed order must contain a sentence including the
trial date and time previously assigned

The statement that "This pre-trial order has been
formulated after conference at which counsel for the
respective parties have appeared in person Reasonable
opportunity has been afforded counsel for corrections, or
additions, prior to signing Hereafter, this order will
control the course of the trial and may not be amended
except by consent of the parties and the Court, or by
order of the Court to prevent manifest injustice "

The statement that "Possibility of settlement of this
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case was considered "

20 The proposed pre-trial order must contain appropriate
signature spaces for counsel for all parties and the
Judge

IT IS FURTHER ORDERED that the foregoing pre-trial notice
be mailed to counsel of record for all parties to these cases,
and counsel will comply with the directions set forth herein

New Orleans, Loulsiana

UNITED STATES DISTRICT JUDGE

EACH NUMBERED PARAGRAPH IS TO BE PRECEDED
BY A HEADING DESCRIPTIVE OF ITS CONTENT
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- UNITED STALIES DISTRICT CCOGURT
% . EASTERN DIS'RICT OF LOUISIANA
g o

uEL‘JON £
MOBIL EXPLORATION & PRODUCING *  CIVIL ACTION
U.s. INC. .
VERSUS NO.:

* C/W

A-Z/GRANT INTERNATIONAL COMPAYY
’ ¥ SECTION "L" MAG. (4)

ERETRIAL ORDER
1. pate of Conference

The £final pretrial conference was held before The
Honorable Eldon E. Fallon, Judge, on Tuesday, April 16, 1996 at

2:00 p.m.

2. Appearance of Coungel

a.
Attorneys for Mobil Ixploration &
Producing U.8. Inc. and Mcocbil 01l
Exploration & Producing Southeast Inc.
b.

-

Telephone- (504) 830-3838
Attorneys for Rowandrill, Inc. and
Rowan Companies, Inc.
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3. Degcription of Parties

Plaantiff, Mcocbal ©Oail] Exploration & Producing Southeast
Inc. ("™MOEPSI"), was the operator and co-owner of the offshore
lease covering the Ship Stocal 68 area. Plaintiff, Mobil
Exploration & Producing U.S. Ianc. ("MEPUS"), acted as MOEPSI’s
agent, pursuant to contract, in connection with exploration and

production activaties on the Saip Shoal 68 lease.

Rowandrill, Inc. and Rowan Companies, Inc. (sometimes
collectively referred to as "Rowan®)} have been made defendante
herein. Rowandrill, Inc. was the owner of the ROWAN PARIS at all
pertainent taimes herein. Fur.her, Rowandrill, Inc. entered into
the March 1, 1990 contract with Mobil Exploraticn & Producing U.S
Inc. ("MEPUS"}). Rowan has filed a counterclaim against Mobil ain
the amount of $496,000.00 plus interest, costs and attorneys’ fees
for its failure tc pay the Seotember 6, 1990 invoice submitted to
Mobil. Additionally, Rowar claims that Mobil is liable for
Rowau’'s [ees and expenses incirred ain thig matter pursuant to the

March 1, 1990 contract.

4. Jurigdictiop

Jurisdiction is premsed on the Outer Continental Shelf
Lands Act, 43 U.S.C. §8 1331-1356, and 28 y.s.C. § 1331. In a
Pre-trial ruling, Judge Sear ruled that maritime law, rather than
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gtate law, 18 applacable to the case. Rowan does not contest that

this court has subject matter ;urisdicnon.

5. Pending or Contempliated ¥otions

a. Mobil's Motion in Limine regarding deferred production

E.
w
o
0

b. Mobil’s Motion in Lamine regarding A-Z/Grant expert

witness John Forrest.

€. Mobil‘s Motion in ULimine regarding Rowan witness John

Buvens.

d. Mobil’'s Motion to yjuash Rowan‘'s Trial Subpoena to Ray

Easley.

e. Mobil’s Motion in Limine regarding evidence of other
incidents invelving the A-Z/Grant packstock and post-accident

modifications to the packstock tool.

£f. Rowan’'s Motion in limine regarding deferred production

damages.
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g. Rowan’s Motion in Limine to preclude evidence of Rowan's

drilling contracts with other companies.

h. Rowan’s Motion in lamine regarding Mobil expert witness

Peter Hill.

1. Rowan may file a Motion to Compel Mobil to produce

documents and/or supplemental prior responses.

6. Summary of Matezrial Fact: Clsimed by the Parties

a. Mobil Exploration & Producing U.S. Inc. and

Mobal Oil Exploration & Producing Southeast Inc.

At all pertinent times, Mobil 0il Exploration &
Producing Southeast Inc ("MOEPSI®) and Amoco Production Company
{"Amocco") were the owners of . federal offshore lease covering the
Ship Shoal 68 area located on the Outer Continental Shelf off the
coast of Louisiana. Uandex the~ terms of the Jolnt Operating
Agreement between MOEPSI and Amoco, MOEPSI was designated as the
lease cperator and authorized to enforce clajims for and on behalf
©f the joint account. In fu: therance of its obligation as lease
cperator, MOEPSI entered into a services agreement with its
affiljate, Mobil Exploration & Producing U.S8. Inc. {"MBPUS"),

under which MEFPUS agreed tO oOperate and manage exploration and
production activities on behalf of MOEPSI (MOEPSI and MEPUS are

sometimes collectively referred to as "™Mobil").
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In March 1990, MEPIS and Rowandrill, Inc., an affilaiate
of Rowan Companies, Inc. (collectively "Rowan"), entered into a
driiling contract pursuant t> which Rowan agreed to furnish the
jack-up drilling rig ROWAN IARIS to drill the Ship Shoal 68 #4
well. Drilling commenced on June 24, 1590. On August 3, 1990,
the Coast Guard conducted i1ts annual anspection of the dralling
vessel. When a Coast Guard inspector reguested a test of the
remote emergency shutdown dev ce for the rig's ventilation system,
2 Rowan electrician activated a device that was labeled as the
ghutdown for the wventilation system. When the electrician
activated the switch, all power om the rig was lost, including
power necsssaTY to turn the drill kit and circulate drilliing
fluids in the well. This 1388 0f power resulted in the drill
string becoming stuck in the lole. Subsequent efforts to free the

pipe and fish the drill string were uasuccessful.

When Rowan investigated the event, it discovered that
the ventilation and power plant shutdown devices were not properly
labeled. The device labeled as the ventilation shutdown was in
reality the power plant shutdcwn, while the device labeled as the
piant shutdown was actually the device for the ventilation system.
After gquestioning its rig employees, Rowan was able to determine
only that the mislabeling occu:red at some point subseguent to the

Coast Guard’s prior annual inspection.
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Rowan’s mislabelin¢ of the emergency shutdown devices
was a violation of applicabl: Coast Guard and American Bureau of
Shipping regulations. The only labels for the shutdowns were
located on removable cover:s. Rowan was grossly negligent in
fmiling to install permanent labels on the wall or bulkhead, in
'falling to perform any test or inspection of the shutdown system
to ensure that this impoitant safety device functiocned as
intended, and in failing to establish and/or disseminate
instructicone teo 1ts employees regarding the identity of
*responsible persons" autliorized to remove covers from the

shutdown Switches.

Under the terms of the drilling contract, Rowan agreed
that it would comply with all applicable laws, orders, rules and
regulations of governmental authorities pertaining to the rig, and
further that Rowan would indemnify and hold Mobil harmless for all
liabilities and damages resulting from Rowan's non-compliance with
applaicable laws, orders, rules and regulations. Pursuant to this
express indemnification agreoment, Rowan is liable to Mobil for
all damages sustained as a consequence of the August 3 incident,
a3 well as attorneys’ fees and costs associated with defending

Rowan’s claim for rig time and lost equipment. Rowan is further
liable to Mokil for all dimages caused by Rowan‘s breach of

contract and i1ts negligent ccaduct.
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During the early stages of the case, Judge Sear ruled
that the pertinent contract provisions were ampiguous and that
parole evidence would be adrnissible to show the intent of the
parties. If after hearing evidence concerning contractual intent,
the jury €£inds that the contract 1is indeed ambiguous, the

andemnity provaisions must £all, and the outcome of the case must

be determined on the basis of implied contract and tort.

In an effort to mitigate damages caused by Rowan, Mobil
attempted to perform a sidelirack operation out of the original
Shaip Shoal 68 #4 well. A pactkstock tocl purchased from A-2Z/Grant
International Company (A-Z/G:ant]} was lowered into the hole, but
either became stuck or set »rematurely at a location above the
intended depth. Mobil filed suit against A-2/Grant and the matter
was consolidated with Mobil‘s action agaimst Rowan. After
investigation and discovery ievealed that the packstock’s setting
was not the result of any proiuct defect or negligence on the part

of A-Z/Grant or Mobil, Mobil settled its c¢laim against A-z/Grant

The damages sought here are those of the Ship Shoal 68
joint account (Mebil and .4moco). As the result of Rowan's
mislabeling of the shutdown devices, Mobil was forced to abandon

its origanal cobjectives and complete the Ship Shoal 68 #4 well an
a sand at a much shallower ¢epth than initially intended. Mobil
later drilled the Ship Shoal 68 #5 well for the purpecse of
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reachang the original target sands. Costs agscciated with lost
downhole equipment, efforts to free or fash the Aarill string, and
redrill total $5,364,000. In addition, the Jjoint account
sustained deferred produci ion losses of of approximately
$7,500,000 {(this figure must le updated based upon the most recent
production figures available for the Ship Shoal 68 #4 and #5

wells).

. Rowapdrall. Inc. anid Rowsn Companies, Inc,
In the later part of June 19%2, the Ship Shoal 68 #4

well was spudded. Drilling activities were conducted from the
ROWAN PARIS pursuant to Mobil s drillang program and under Mobil’s
direction and supervision. Throughout the course of the drilling

operaticns, various problems vere encountered in the well.

On August 2 and 3, 19230 the United States Coast Guard
was on the ROWAN PARIS condicting a biannual inspection for the
purposes of renewing the certificate of inspection. on August 3,
1990 the Coast Guard insistet! upon testing the remote ventilation
shutdown on the back side of the living guarters sven though Rowan
had previously advised the Ccast Guard that it did not desire any
of the shutdowns to be testetl. Rowan’s toolpusher discussed this

with Mebil’s drilling supezvaisor, Wayne Peltier, to determine
whether Mr. Peltier would au!horize the test. Rowan's toolpusher

alsa asked the Mobil drilling supervisor if he wanted to pull into
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the casing or come off bottom juring the test. The Mobal drilling

supervasor declined to do eitlcr and instructed Rowan to continue

to drill.

The Coast Guard representative and the Rowan electrician
went to the back of the livinj guarters and the cover was removed
from the switch which was labeled as the ventilatiom shutdown. At
the game tame that the electrician activated the remote switch,
the Coast Guard representative activated the quarters shutdown
switch, without permission aid without advising anyone that he
intended to activate that switch. It was immediately noticed that
power was lost and that the ergines were shutting down. Power was

restored within 8 to 10 minutes.

Investigation revealed that the power was lost because
the labels to the remote ven.ilation and plant shutdown switches
on the back of the guarters were accidentally cross labeled on or
about July 26, 1590 following the completion of routine
maintenance. Mobil has produced no evidence demonstrating that
Rowan acts or omissions weie willful or intentional, or even

constitute gross neglagence.

Rowan disputes that the pipe was stuck merely because of

the brief loss of power. Rather, downhole conditions had te exist

te permit the pipe to stick and those conditions were either known
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or ghould have been known to 'dobal. The downhole conditions, the
angle of the well and problens with Mobil's mud system were all
factors in causing the pipe :o become stuck. Moreover, efforts
which were undertakenm by Mobil to extract the pipe were
unsuccessful because Mobil vas imprudent and utilized improper

meagures under the circumstantes.

on August 6, 19%0 Mobil pumped a cement plug which,
according to the Mobil drilling engineer for the well, "went
awry". In fact, the plug was negligently calculated and/or
displaced by Mobil, and resu ted ain the cement setting up inside
the pipe approximately one thousand feet higher than desired.
Mobil’'s negligence regarding the cement job significantly changed
the scope and the magnitucie of the problem from that poant
forward, Mobil’s negligeat calculation/dieplacement was a

superseding and intervening cause of its damages.

Mocbil also ran a severing tool ia the hole, on a
wireline, prior to the cemeat having set. The counter on the
wireline, owned by Western Atlas and working for Mobil pursuant to
contract, malfunctioned resulting in the large severing tool being

run very deep into the wet cement, Thereafter, the tool was

pulled out of the cement stringing wet cement up the pipe.
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Following these s:eps Mobil began different fishing
operations through ancther contractor, Tra State 0Oil Tools. The
options presented to Tri Statz were limited as a result of Mobil's
negligence and they were unalle to fish all of the drill pipe out
of the hole because ©of the Oregence of the cement an the pape.

These operations continued un:il August 22, 1992.

On August, 22, 19¢2 Mobil deciced to use a packstock
tool sold to it by A-Z/Grant I[ntermational. Mobil declined to run
either a gauge ring or casing scraper into the hole prior to
running the packstock tool. The packstock set prematurely at
6,960 feet, approximately 4,000 higher than expected. Mobal
decided to side track at that point and elected to abandon some of
the deeper objectives of the well. The #4 sidetrack well could
have been drilled to each ard every target sand of the original
well without any delay. Moreover, Mobil could have drilled a new
well to the same target sanis immediately, without aincurraing a

delay of approximately two yearg.

Rowan was not involved with the cement job of August 6,
1990, the fishing operations that followed the cement job, the
decigion to use a packstock instead of a whipstock, the running of
the packstock into the hole, or the change in scope of the well
resulting therefrom. Mobil originally sued A-Z/Grant

internaticnal alleging that the packstock malfunctioned and A-

128



Z/Grant Internaticnal was at fault for its improper desagn and/or
manufacture of the packstock, and/ocr that A-2/Crant International
breached its warranty ¢f worcmanlike performance and the express
terms of its contract with Mobil. Mobil and A-Z/Grant
International have reacled a settlement and A-Z/Grant
-Internataicnal is no lomger a party to this lawguit. The failure
of the packstock was also a superseding and intervening cause of

Mcbil's alleged damages.

In December 1950, Mobil contracted with Pool Offshore
Company for a ‘"completioa" rig for the purposes of doing

"completion” operations and thereatfter began producing the well,

Rowan submits that the cross-labeling of the remote
ventilation and plant shutdovn switches caused, if at all, only a
small portion of Mcbil’'s damayes. The fault of Mobil., in addition
te the fault of third parties for whom Rowan is not responsible,

constitutes superseding and iatervening causes of Mobil‘s damages

The contract between Rowan and Mobil allocates to Mobil
the risk of various operations including all damages resulting
from tools lost in the hole, loss of the hole, damage to the hole,

loss of production and deferred production. The only obligation
of Rowan under the contract was to reduce its operating rate by

15% for the time necessary to repair or redrill the hole, in the
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event the damage to or loss ol the hole stemmed from Rowan’s sole
negligence. However, this rem:dy was unavailable to Mobil because
Rowan was not solely neglig:nt. Moreover, Mobil temporarily
plugged and abandoned the vell and releagsed the ROWAN PARIS
without electing this remedy. The coatract between Rowan and

Mcbil preohibats Mobil’s recovery of damages in this case.

The specilic contudi'® H8F0Q MITON 1, 1850 DECWEED lGDia
Exploration & Producing U.S8. Inc. and Rowandrill, Inc. was not
negotiated between the parties, with the exception of the rates of
payment. Rather, a contract form was presented by Mobil to Rowan
toc sign with the representaticn that it was the same as a previous
contract between Mobil and Rovan. Mobil and Rowan had previcusly
entered into other contracts on several occasions, and Mobil's
"form" or "bage® contract was presented by Mobil as the contract
which would be utilized betw:en the parties. Rowan did discuss
various aspects of that contract, in previous years, with Mobil
and language was reached which was acceptable to the parties to
the contract. Rowan has alwars rejected the inclusion of language
specifically designed to suburdinate the specafic allocations of
rigks set forth in Article 9 to other provisions, and Mcbil has

agreed not to utilize such proyvisions in its contracts with Rowan.

Pursuant to the texms of the contract between Mobal and

Rowan, the ROWAN PARIS was either operating or on standbdy during
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the entire month ©f August 1980. Cn September €&, 1990, Rowan
forwarded invoice nunbexr 910554 to Mobil for payment. Mobal has
never paid the invoice, whicl totals $496,000.00, and Mobil failed
to exercise the remedies afforded by the drilling comtract to
dispute payment of the inviice. Accordingly, pursuant t¢ the
terms of the drilling contract, Rowan 18 entitled to recover the
amount of the invoice. Furtlermore, Rowan 1s entitled to interest
on the amount of the invoice from the time the invoice became due.
Further, pursuant to the drilling comtract, Rowan is entitled to
recover the fees and expenses it has incurred as a result of

Mobil’‘s lawsuit.

7. Uncontested Material Facte

1. At all pertinent t mes, MOEPSI and Amoco were co-owners
of the Ship Shoal €8 offshore lease.

2. MOEPSI was designated as the operator of the Ship Shoal
68 lease in the Jont Operating Agreement between Mobil
and Amoco.

3. Pursuant to an Apr 1 1, 1987 Services Agreement, MOEPSI
retained MEPUS to provide services in cemnection with
the exploration and production of hydrocarbons.

4, At all pertinent times, there was in effect between
MEPUS and Rowan « March 1, 1990 drilling contract
relating to the scrvices of the jack-up drilling rig
ROWAN PARIS,

5. A-Z/Grant issued a job ticket in connection with the
packstock toel.

6. Mobil paid $249,00C to Sperry-Sun for the MWD tool lost
in the hole.

7. Mobil paid $40,285 00 to Wilson Downhole Services for
drall collars, stabllizers and subs 1lost in the hole.
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8 On August 2, 1980 zrepresentatives of the U.S. Coast
Guard were on the ROWAN PARIS conducting & biannual
inspection for the remewal of the rig‘s cextificate of
inspection. On Augjust 3, 1990, the remote veutilation
shutdown switch on the back of the quarter‘s buxlding
was tested and power was lost for eight to ten minutes
It was determined on August 6, 1%90 that the remote
plant and vent shutdown swatches on the back of the
guarter’'s building wsere cross labeled.

9. On August 3, 1990, w»hen electrical power was lost on the
ROWAN PARIS, drilliag was under way.

10. During the period »f August 1, 1850 through August 31,
1880, the ROWAN PIRIS was either operating or was on
standby in Ship Shoil No. 68 in the Gulf of Mexico.

11. On September $, 193}, Mcbil released the ROWAN PARIS.

12. Mobil dad not give Rowan written gnotice of Modil's
dissatipfaction with Rowan’s conduct before the ROWAN
PARIS was releaged i September 2, 1980.

13. Mobil did not teriunate the drilling contract before
September 9, 1990,

14. Mobil did not ask owan to redrill or repair the Ship
Shoal 68 #4 well at a 15% reduction of Rowan operating
ia;e for the time necessary to redrill or repair the
cle.

18, Rowan forwarded imoice no. 810554 dated September 6,
1880 to MEPUS for use of the ROWAN PARIS from August 1,
1990 through August 31, 19%0.

16. The amount of inveite no. 910554 is $496,000,.00.

17. Mobil filed its conplaint against Rowan on November 1,
1951,

18. Mobil has not been fined, taxed, penalized or held
liable by any goverzment agency or authority of any king
as a result of the acts and/or omissions of Rowan.

19. Mobil has not been cast in judgment to anyone for any
claim, demand or danages of any kind as a result of the
actes and/or omisgicn3s of Rowan.

20. Prior to the execution of the March 1, 1990 drilling
contract between Rowandrill, Inc. and MEPUS for the
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ROWAN PARIS, the pirties had entered inte the followang
contracts:

&, ROWAN JUNEAU April 30, 1984);

b. ROWAN MIDLAND (Decenber 6, 1985);

<. ROWAN HOUSTON (July 3, 1986&};

d. ROWAN HALIFAX (CALIFORNIA) {December ¢, 1986);
e. ROWAN CALIFORIIIA (November 7, 1988);

£. ROWAN MIDLAND {(Novembsr 15, 1988)

21. Since 1988, twenty-one Mobil wells drilled in the Gulf
of Mexico have incurred "troubkle time" in excess of
$1,000,000.00,

22 inscofar as MOEPSI and MEPUS have been able to determine,
neither has ever rued a drilling contractor for damage
to a well.

23. Mobil and A-Z/Grant International have entered anto a
settiement agreameit of all of Mobil‘s claims against A-
Z/Grant Intermatioial.

Cogtested Issues of Fact

1. Obligations of par:ies pursuant to the contracts.

2. Negligence and/cr fault of the parties.

3. Causation.

4. Nature, extent and allocation of damages, if any.

5. interpretation of March 1, 19%0 contract between Mobil
and Rowan for ROWAV PARIS.

€ The date on which vobil received Rowan invoice #910554.

7 Whether Mobil’s cliims against Rowan are time-barred.

8. Whether Mobil matigated ite damages.

9. Whether the April 24, 196a2 term contract between Mobail

and A-Z/Grant applied to work performed and/or materials
supplied to the Sh:ip Shoal 68 #4 well.
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10.

Coptested Igsues of law

1. Obligation of parties pursuant to the contracts.

2. Negligence and/or fault of the parties.

3. Legal causation.

4. Whether Mobil is ertitled to damages for lost production
and/or Electra dam:ges.

5. Whether Rowan owes Mobil the warzanty of seaworthiness.

6. Whether Rowan is legally entitled to recover all or part
of the amounts due under invoice #910554.

7. Applicabiliry of recoupment or setoff.

8. The admissibilit)’ of design wmodifications made by
A-Z/Grant to its rackstock tool and related eguipment
subseguent to the ¢vents of August 22, 1990.

9. Admissibaility of ol her packstock tool failures.

10. Wwhether Mobil's cl.ams against Rowan are time-barred.

11. Admissibility of Rowan’s contracts with other oil
companies.

List of Exhibite

a. Joint Exhibits tu be intrecduced at start of trial

without cbkjectaon
1. Rowan IADC da ly drilling reports.

2. Rowan morning reports.

3. Rowan barge eigineer’'s daily logs.

4. Notee of Rowa: malntenance man.

5. Electrical on: line diagram for the ROWAN PARIS.

6. Mobil detailsd daily drilling reports for Ship
Shoal 68 #4 w:ll.

7. March 1, 19¢0 drilling contract for the ROWAN
FARIS.

- ¥
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0.

11'
iz.

a3.

i4.

1s.

1s6.

17.

1s.

i8.

20
21.
22.

23.

Services Agreement dated April 1, 1887 between
MOEPSI and MEPIS.

Mobil’'s dralling program for the Ship Shoal 68 #4
well, together with all addenda thereto.

Mobil‘s drilling performance review for the Ship
Shoal 68 #4 wsll.

Sperry-Sun invoice EN00208C.
Wilson Downhole Services invoice 150932-D.

a) A-Z/Grant invoice relating to the Ship Shoal
68 #4 well and supporting documents.

b) A-Z/Gran! packstock report relating to the
Ship Shoal 68 #4 well.

A-Z/Grant packstock operations manual.

Color copy © Mobil‘s copy ©f Rowandrill, Inc.
invoice no. 910554 dated September 6, 1990 in the
amount of $4'16,000 to which Mobil attached its
"Notice ©f Documents Sent to Field" and Mr.
Sabathier’s hendwritten notes.

A copy ©f Rcewandrill, Inc.’s invoice no. 910631
dated Septembez 17, 1950 an the amount of $3120,000.

Temporary Cer.ificate of Inspection issued by the
United States Coast Guard on August 23, 1950,

Certificate of Inspection issued by the Unated
States Coast (uard as a result of its inspection of
August 2 and °, 1990.

"Work list" converted to OG 8358 at the completaicn
of the inspection on August 3, 1590.

MODU Hull Inspection Book.
MODU Machinery' Inspection Book.

Cocast Guard CG 835 form dated August 7, 1880
relating to iuspection of ROWAN PARIS.

Coast Guard wurk list dated August 2, 1990 relating
t0 ingpection of the ROWAN PARIS.
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24.

25,

26.
27.

28.

290

30.

33.

Correspondence of August 13, 1991 from the United
States Departnent of Interior to Mobil.

Halliburton irvoice 927987 dated August 7, 1930 and
supporting do¢uments.

Excerpts from Wayne Stevens tally book.
Aerial photogiaph of ROWAN PARIS.

Mark-up draft copy of November 15, 1988 Mobil/Rowan
drilling con:ract for ROWAN MIDLAND containing

handwritten charges by Rowan Vice-President, Robert
Croyie

November 15, ‘988 Mobil/Rowan drilling contract for
ROWAN MIDLAND (final version)

November 16, 988 letter from J.P. Webb of Mobil to
R A. Keller of Rowan regarding November 15, 1888
ROWAN MIDLAND contract.

Isochore maps by Mobil geologist David Walz:
a. Top U-8 isand structure

b. U-8 sand net pay (proven gas updip 5868 #32)
c. Top U-5 3and structure

d. U-5 sand net pay (proven gas updip 5568 #5)
€. V-5 sand net pay (proven recovezrable oxl)
£. U-5 sand net pay (proven downdip oil)

g. U-5 sand net pay (possible downdip oil)

h. Top U-4A (upper) sand structure

i. U-4A {uprer) sand net pay (proven gas)

j. U-4A {uprer) sand net pay {proven oil)

k. Uigl)l {upper} sand net pay (procbable downdap
o

1. Uigt {urper) sand net pay (possible downdip
o

m., Top U-4A {lower sand structure
n. Top-4A (lower) sand net pay (proven oil updip

tLO 58 $#5i
o. Ulﬁ {lower) sand net pay {proven retoverable
o

p- U-4A (lower) sand net pay (proven downdip 0il)
. U;g& {lcwer) sand net pay (possible downdip
o
. Top VU-41L sand structure
8. U-4L sanl net pay (proven recoverable gas)
t. U-4L sani net pay (probable downdip gas)

b. Joint Exhibits which may be introduced at trial and to
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vhich there axe no objectaons

3z.

33.

34.

35.

36.

37.

38.

3s.

40.

41.

4z.

43.
44.

45,

Rowan toolpuster reports.

Martin Decker recocrd-o-graph charts from the ROWAN
PARIS.

Mobil’s drilling £ile for the Ship Shoal 68 #4 well
(excluding drilling reports).

Mobil's resexvoir engineering file for the Ship
Shoal 68 #4 well.

a) Ambar retap of work on Mobil Ship Shoal 68 #4
well,

b) Ambar mml reports for the Ship Shoal 68 #4
well.

¢} Ambar coincentration sheets for Ship Shoal 68
#4 well

Tri-State servvice reports for the Ship Shoal 68 #4
well.

Mebil‘se recamaendation to drill sShip Sheal 68 #4
well.

Mobil'’s recommendation to drill Ship Shoal 68 No. §
well.

Mcbil’'s drilling performance review of February 18,
1991 for Ship Shoal 68 No. 3 well.

Mcbil’s drill .ng performance review of August 25,
1589 for Ship Shoal 68 No. 2 well.

Mobil’s drilling performance review of May 25, 1990
for South Peltoc 10 No. 21 well.

Mobil well file for Ship Shoal 60 #4 well.

Sundry notices; and reports on wells submitted to
the United States Department of Interior Minerals
Management Sel'vice dated December 11, 1990 and the
attachments tiereto.

Sundry notices and reports on wells submitted to
the United States Department of Interior Minerals
Management Se-vice dated August 29, 1990 and the
attachments tlereto.
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46.

47.
48.

49.

50.

51.

52.

53.

54.

§8.

56.

57.

58.

59.

60.
él.

62.

Mobil’s coding book or manual describing numerical
and alphabet cal codes used for each drilling
procedure.

Excerpts from Rick Cannon’s tally book.
MEPUS correspondence of November 8, 1989 to the

Department ¢f Interior and its supplemental
developmental operaticns coordination document

attached therecto.

Memorandum of August 8, 1990 from J. T Sawyer to
HO c. KElI-Yv

Mobil detail drillaing reports and daily
workover/completion reports for the Ship Shoal 68
#5 well.

BExcerpts from Richard Carter’s tally book.

Mobil production reportgs for Ship Shoal 68 $#5 well
(Terry Floyd cepo. exhibit).

Mobil production reports for Ship Shoal 68 #4 well
{Terry Floyd cepo. exhibat).

Mobil product:on reports for S. Pelto 10 #21 well
(Terry Floyd cepo. exhibit).

Mobil well history for Ship Shoal 68 #4 well (Terry
Floyd depo. exhibit).

Well test report/well production report for Ship
Shoal 68 #4 well {Texrry Floyd depo. exhibit).

Well test rerort/well production report for Ship
Shoal 68 #5 well (Terry Floyd depo. exhibit}.

Well test resort/well production report for 8.
Pelto 10 #21 well (Terry Floyd depo. exhibit).

Master priciig agreement between Mobil and NL
Sperry - Sun Lrilling Service.

Ship Shoal 68 offshore lease

May 3, 1993 *"liear Payor" letter from United States
Minerals Management Service.

a) Fishing "'col, Inc. invoice number 31039 and
supporting documents.
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b) Fashing Tool, Inc. Harvey dispatcher log.

c) Fishing Tool, Inc. Geolden Meadow dispatcher
leg.

d) Recap o entries for Mcbil Jjob from Fishang
Tool, In:. Golden Meadow dispatcher log.

Mobil Exploration & Produciag U.S. Iac. and

Rowan objects to the admissibility, but not
authenticity, of these exhibits.

1, Drawings of shutdown switches by James Burrell
(attached to Coast Guard statement):

a. Befyre mislabeling corrected
b. After mislabeling corrected

2. Excerpt from American Petrcleum Institute (API)
Publication RP 14C

3. Bxcerpts fron April 5, 1990 Mobil/Rowan drilling
contract for WWAN ODESSA (final version)

4. Excerpts £from March 14, 1988 Amoco/Drilling
dralling contract

5. Excerpts from October 24, 1988 Concco/Rowan
drilling contract

6. Excepts fron September 23, 1887 Teaneco/Rowan
drilling comtract

7. Excerpts from April 28, 1988 Tenneco/Rowan drilling
contract.

8. Excerpts £from November 13, 1989 Japex/Rowan
drilling cont ract.

9 Excepts from .iugust 12, 1988 Walter 0Oil & Gas/Rowan
dralling cont -act,

10. November 18, l9%2 Petrophysical Evaluation by Mobil
petrophysicis. Wayne Nicosia.

1i1. Summary chart of Mcbhil’s deferred production losses
(grose) from 'J-8 and U-5 sands.
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12. Summary char. of Mobil’s preoduction and gross
revenue from fhip Shoal No. 4 sidetrack well

13. (&) Summary chart of Mobil‘s damages (without
deductior for royalties}.

(b) Summary chart of Mobil‘s damages (with
deductio:r for royalties).

Rowandrill, Inc. axnd Rowan Compgmaes, Inc,

Mebil objects to the acmigsibility, but not
authenticity, of tlese exhibits,

1. Correspondenc2 of April 29, 1991 to Rowandrilil,
Inc. from C. ). Sabathier.

2. February 1, 1851 memorandum o©¢f Zahid Qayum
outlining Mob.1’s costs incurred as a result of the
August 3, 19%( accident.

3. Mobil’s two memoranda gdated August 8, 1980 of
B Welecott ami T. Martin.

4. Undated memorundum of Mike Kline.

5. Affidavit of Ilike Kline.

6. Affidavit of ) L. Durkee.

7. Affidavit of '“homas Lewis.

8. Mobil employe appraisal reports of Ken Sellers.
9. Mobil employe:: appraisal reports of Zahid Qayum.

10. Correspondenc: of August 12, 1992 from Doug White
to Danny McNegse.

11. Term Contract dated December 22, 1971 between Mobil
and Sperry-Sun Well Surveying Company.

12. Summary chart/sheet of Mobil‘s deferred producticn
losses.

13. Mcbil’s Drill .ng Foreman’'s manual.

14. Mobil’s Drill ng Safety Program.
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5.

i¢6.
i7.

18.

1s8.

20.

21.

22Z.

Charts, grapls, computer printouts dealing with
recoverable reserve estaimates, cash flow and
delayed revenies.

Mcbil’s "base' ©or bhiank"™ contract.

Mobil’s proposed draft of April 30, 1984 contract
for ROWAN JUNAU showing deletions and changes made
by Rowan, and final executed copy of April 30, 1984
contract for I'OWAN JUNEAU.

Mobil‘'s propotied draft of December 6, 1985 contract
for ROWAN MIJLAND showing deletions and changes
made by Rowan, and final executed copy of
December &, 1985 contract f£or ROWAN MIDLAND.

Mobil's proposed draft of July 3, 1986 contract for
ROWAN EOUSTON showing deletions and changes made by
Rowan, final «xecuted copy of July 3, 1986 contract
for ROWAN HOUSTON, letter from X. Parasi of Mobil
to D. McNease of Rowan dated July 1, 1986 regarding
ROWAN HOUSTON, a letter f£rom F. R. Johnson of Mobil
te R. A. Keller of Rowan {undated but received
September 22, 1986 by Rowan) regarding ROWAN
HOUSTON, lette:zx of J. R. Sutter of Mobil toc R. A,
Kaller of Row:n dated July 10, 1986 raegarding ROWAN
HOUSTON, and letter from R. G. Croyle of Rowan to
Ross Parasi of Mobil dated July 3, 1986 regarding
ROWAN HOUSTON contract.

Mobil’e proposed draft of December 4, 1986 contract
for ROWAN HA.IFAX (CALIFORNIA) showing deleticus
and changes mide by Rowan, and f£inal executed copy
of December I, 1986 contract for ROWAN HALIFAX
{CALIFORNIA) .

Mobil‘'s propoted draft of November 7, 1988 contract
for ROWAN CAL [FORNIA showing deletions and changes
made by Rowan, final executed copy o©f November 7,
1988 contract for ROWAN CALIFORNIA, and August 1,
1988 letter from John Boor to R. J. Pedrett
regarding Mob:1l's standard drilling comtract.

Mobil drilling contracts with other contractors:

a. Mchil cortract with Huthnance for Rig 14 dated
January 1, 1988,

b. Mobil cortract with Gulf Offshore for Rig Pool
54 dated January 21, 1988.
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23.

24.

25.
26.
27.

28.

29'

30.
31.
32.
33.
34.

¢. Mobal cortract with Reading & Bates for Rig
Randolph {ost dated May 11, 1988.

d. Mcbil con.ract with Gulf Offshore for Rig Pool
54 dated .June 16, 1%88.

e. Mobil contract with Atlantic Pacific Marine
Corp. for Rig Ranger IV dated July 11, 1988.

£. Mobil con.ract with Gulf Offshore for Rig Pool
Rig 14 da.ed July 14, 1988.

g. Mobil contract witk Deepwater Drilliag
Partnership for Rig Sedco 601 dated March 28,
1989.

h. Mobil con.ract with Gulf Offshore for Rig Pool
Rig 53 da:ed November 3, 1989.

i. Mobil comtract with Dual Marine for Rig Dual
Rig 25 da:ed March 21, 1990.

Time line of significant events.

Charts, sketch:s and overlays of the hole and other
South Pelto 10 wells showing various procedures and
events.

Enlargements o any exhibitg.

Chart of Mobil contracts.

Frank Harristn geological maps and planometer
charts.

All geologic data and information for all wells in
Mobil’s South Pelto 10 field (objectiom to
authenticity and admissibaility).

Copies ©of Rovan checks paying attorneys’ f£fees,
expert fees, custs, and other litigation expenses.

Any exhibit listed or used by any other party.
Diagram of No. 5 Well.

Structural crous-section of No. 2 and No. 5 Wells.
Compariscon of 1/-4A and U-5 sands.

Structure map t'ontoured on top of U-4A sand.
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35.
36
37.

38.

39.
490.
41.
42.

430

44,

45.

46.

47.

48

49,

50.

51.

2.

Structure map contoured on top of U-5 sand.
Strueture map zontourcd on top of U-8 gand.

Core photograpa together with electrical log of U-5
sand in No 5 Aell.

Portion of TD! log through U-5 sand in No. 2 Well
and portion o TDK log through U-4A and U-5 sands
in No. § Well.

Production plcts by Calvain Barmhill.
Revenue plots by Calvan Barnhill.
Chart of estimated production by sand.

Variougs directional dralling plots for Well No.
4ST.

Summarxy 1listing of A-Z/Grant problem packstock
jobs.

A-Z/Grant’'s Auswers to Interrogatories propounded
by Mobil.

A-Z/Grant’s Responses to Oragainal and Supplemental
Regtizests for I'roduction of Documents propounded by
Mobil.

A-Z/Grant dinter-office memoranda and other
documents relating to packstock manufacturing and
asgembly deficiencies.

A-Z/Grant repcrts and memoranda relating to problem
packstock job.

Video of packstock in operation.

John Forrest’s drawings, bar charts, graphs and
torque/drag aralyses for the Ship Shoal 68 #4, #4
ST, #5, #5 ST and proposed #4 ST wells.

OTC 4792, Econgmas

Laimitations
Opexationg, Keller, Brainkman, Tanega, May, 1984.

A-Z/Grant inspection/testing records regarding the
packstock used in the Ship Shoal 68 #4 well.

a) A-Z/Grant engineering specification ES-T-9.
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b} A-Z/Grant packstock guality assurance program

¢} A-Z/Grant packstock assembly procedure.

d) A-Z/Grant engineeraing specification ES-H-5
{Rev. B).

e) A-Z/Grant engineeraing specification ES-H-3
(Rev. B).

53. a) Pocuments relating to manufacture of packstock
slips.

b) Drawing ¢: packstock.

84. Rowan's Fourth Request for Production of Documents
and Mobil’'s response thereto.

55. Rowan’s Fifth Reguest for Production of Documents
and Mobil‘s response thereto.

56. Mobil’‘s recoxds dealing with inspection of the

ROWAN PARIS on July 23, 1990 {authenticity and
admissibility).

i1i. Deposition Tastimony to be Offered Inte Evidence

All parties anticipate offering the depositaon testimony
of any witnesses who are unavailable for trial, or for impeachment

purposes.

Mcbil has submit.ed medical records regarding the
unavailability of Mobil enmployee Ray Rasley due to a heart

condition.

Rowan cbjects to using the deposition of Mobil employee
Mr. Easley. This witness was served with a subpoena. Nr.
Easley’'s medical condition, which does not preclude him from

working cffshore, does not preclude him from testifying at trial.
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Mr. Easley is an aimportant watness, and Mobil has not shown

sufficient cause for setting aside the trial subpoena served on

him.

12. Charts, Gzaphs and Models

. Plaintiffs and defendants may wutilize charts, graphs,
models and/or schematic diugrams during opening statements or
closing arguments. The parties reserve their right to object to
the use of such items that have not yet been prepared or made
available for ingpection by opposing counsel. The parties agree
to make such items available for inspection five working days

before trial.

13. List of Witnegges

The parties have agreed to eliminate "may callv
witnesses. A party 18 not i1equired to call all witnesgses on its
respective "will call®™ list, but it will make any such witness in
its employ or under subpoena available to the other party upeon
reasonable notice. Either pirty may call a witness from the other
party’s "will call” list. Mobil reserves the right to call

rebuttal witnesses.

a. Mobal Exploratien ¢ Producing U.S. Ine. and
Mobal O3l Explorati
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/ i
1 Zahid Qayum

| 1250 Poydras Jtreet
New Orleans, . A 70112

Facts and circumstances surrocunding Mobil‘s use of the
ROWAN PARIS, plarning of the Ship Shoal 68 #4 well,
drilling of the Stip Shoal 68 #4 well, including costs
incurred, activities on the ROWAN PARIS during August
1990, and communicition with A-Z/Grant.

2. Ricthard Carte-
Rt. 1, Box 1l6.!
Roancke, LA

Facts and circumetances concerning operations on the
ROWAN PARIS.

~

L-%. Luke Brooks
40332 Wilks Rupad

Mt. Hermen, Iu

Cperations on the I'OWAN PARIS, including the Coast Guard
inspection of the rig and Rowan’s mislabeling of
shutdown devices.

:.4 T. F. Floyd

125C Poydrag fitreet
New Orleans, 1A 70112

Deferred productic: losses of the Mocbil ghip Shoal 68
joint account (Mobil and Amoco), and operations in
connection with the Ship Shoal 68 #4 and #5 wells.

\/{ Blake Hebert
1250 Poydras Street
New Orleans, IA 701312

Expert testimony regarding electrical systems on the
ROWAN PARIB.

6. larry Flak
6430 Hilcyoft, Suite 112
Houston, TX

Bxpert testimony zr:gaxding drilling operations and use
of various tools dcwnhole.
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. Bunyon A. Dougjlas
3395 Highway 33
Waynesboro, M3

Operations on the drilling rig during the time he was
present on the rig

& Melvin Humble

th 2; BOX 98 D
Jonesville, LA

Maintenance activities and operations om the drilling
rig, including th: Coast Guard imspection on August 2
and 3, 1990.

fs/ Ernest Bonnet:e

" 9702 Railtonm
Houston, TX

Facts and circumitanceg sgurrounding the Coast Guard
inspection of the rig, knowledge of other Rowan rigs,
and knowledge of rales and regulatioms applicable to the
rig.

4 Danny McNease
540 Traasco lower
2800 Post Oak Blvd.
Houston, TX

Negotiation of the drilling contract, coperations om the
drilling rig, pos:-accident investigation and comments
concerning events on the rig, and Rowan's overall
operations.

11. Thomas Lewils
1250 Poydras Street
New Orleans, LA 70112

Operations on the drilling rig, the drilling contract,

post-accident meetings regarding evente on the rig, and
dealings with Rowan.

L 1e. Steve Conger
1250 Poydras Street
New Orleans, LA 70112

Negotiation of Rwowan midiand and other drilling
contracts.
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13. James Quinn
1250 Poydras .itreet
New Orleans, .A 70112

Production figures f£rom the Ship Shoal €8 #4 sidetrack
well, prices received by Mobil for o¢il and gas produced
during the taime »roduction was deferred, and Mobil's
costs and expenses

14, Hank Relly
1250 Poydras 3treet
New Orleans, LA 70112

Activities on the rig, planning and drilling of the Ship
Shoal 68 #4 and # wells, damages sustained by the Ship
Shoal 68 Jjoint account, and Mobil’'s overhead
costes/percentages

-

“15. Wayne Peltier
208 Spyglass [Lane
Broussard, L&

Opezations on the drilling rig, including the Coast
Guard inspection and events of August 2 and 3, 1990.

i6. David Wals
1250 Poydras Street
New Orleans, LA 70112

Expert geologic testimony regarding sands intended to be
reached by the Ship Shoal €8 #4 well,

17. Wayne Nicosia

1250 Poydras Street
New Orxleans, LA 70112

Expert petrophysical testimony.
. Peter Hill

3190 Chartres Street
New Orleans, LA

Expert testimony regarding Rowan’s violation of
applicable laws, rules and regulations.

/( K. Thornton

Ambar
Lafayette, L2

Drilling mud operations conducted on the rig.
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w20. David Edelscr
1005 Surrey Lrive
Simonton, TX

Coast Guard inspectaion of August 2 and 3, 1880,
certification of the drilling rig, and Rowan’'s viclation
of applicable laws, rules and regulations.

»23. James Burrell
841 N. Farmirgtonm Dr.
Southhaven, »S/
Broussard, 1?

Operations on the TOWAN PARIS, including the Coast Guard
inspection of thie rig and Rowan’s mislabeling of
shutdown devices.

b. BRowandrill, Inc., @nd Rowan Companjes, Inc.

1. Calvain Barnhill
P' 0. BOX 5';
lafayette, 1L 70505

Expert regarding drilling operations, the sticking of
the pipe, the ‘ishing operataions, the packstock
cperation, production problems, =zone sizes, geologic
variances, industry standards regarding day work
contracts, reserves, cash flow, delayed revenues.

2. Robert G. Crcyle
5450 Transco Tower
2800 Post QOal Blvd.
Houston, TX " 7056-6111

Facts and circumstances surrcunding discussions with
Mobil about coxntracts, Rowan‘s intent concerming
contracts, and Rovan'’s costs of defense.

—3, Frank Harraiscn
e P. O. Box 51543
Lafayette, I 70505

Expert on geologit size of the variocus sands.
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4  Ray Basley
P. 0. Box 405

FACCRINCD, IR T0d3

The drilling of Vell #4, drilling operations, Mobil's
activities, the fishing operaticmns, the cement job, the
packstock operaticns, the accident of August 3, 1990,
the accident of Auguat 23, 1890, the side track of the

wall.

5. P. V. Carroll
16455 Crossell Road
Bastrop, LA 711220-6130

Facts concerning ‘'rarious drilling operatiens during the
courae of drilliny the well, including at the tame of
the packstock operation, maintenance.
/6. Horace Howarc
Rt. 2, Box 4%
Gilbexrtown, #1L 36908

Facts concerning Yobil‘s cement job of August 6, 1990,
Mobil’s control of the operations, discussions and
communications with Moebil concerning operations,
maintenance.

7. John Buvens
5450 Transco Tower
2800 Post Qal Blvd.
Houston, TX *'7056-631131

Facts and circumstances surrounding dascussions with
Mobil about cortracts, Rowan’s intent concernang
contracts.

8. Phillip Corm ex
Rto 3) Box 3(1526 YR
Rayne, LA

Facts and carcumstances surrounding dascussions with

Mobil, the packstuck tool and operation, the accident of
August 23, 1990,

1/ . Ricky Cannon
102 Kirkdale Circie

Lafayette, Li, 70508
Activities on the rig, drilling operations, the

packstock coperatisn, the accident of August 23, 1990
tools rented by Mnb:fl. i '
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14.

e

\}O/. Mike Kline
1250 Poydras Street

14.

New Orleans, LA 70112

Meeting with Kem Sellers and C. B. Wolcott, his notes
surrounding that weeting, the eontract.

11. Ken Sellers
660 Faixrlawm Drive

Gretna, LA 70056

The March 1, 1990 contract, discussions with Rowan
concerning contruct, the execution of the coatract,
other contracts he prepared on behalf of Mcbil with
other drilling coutractors, Mobil's base/form centract,
comments made ‘egarding the countract, previous
Mobil/Rowan contrects.

12. T. Martin
1250 Poydras Street
New Orleans, LA 70111
(address uncértain)

Meetings regardiag the accideat of August 3, 19880,
discussions with the Coast Guard.

13. John Forrest
Drilex Systeris, Inc.
15151 Sommereyer
Houston, TX 7041

Directional drilling operations, the operational
capabilitzes and itilization of directional drilling in
t.;xe coz;xpletion of the Ship Shoal 68 No. 4 S/T and No. §
S/T well.

Richard Haas
1102 Brecom Hall ).
Rouston, TX 77077

Facts and Circurstances surrounding the Coast Guard
ingpection and the arrangements therelfor, Rowan’'s
regulatory compliqnce program.

This 18 a jury case. Mobil submits that construction,

interpretation and applacatility of the various contracts should
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“be tried to the court, and «ll other aspects of the case tried to

the jury.

Rowan contends that because thas is a jury case, the jury
should try all aspects of the claims between Mokil and Rowan.
Rowan submits that since tae Court has ruled that the drilling
contract is susceptible to differing interpretation, the
interpretation of the drillung contract ig an issue to be decided
by the trier of fact, Rowan further submits that the
interpretation of a contract is solely a matter of law only when
the Court finds that the contract is unambiguous, and that since
the Court has already founi that the contract is ambigucus, the

contract cannot be interprei.ed as a matter of law.

Proposed djury instructions, special jury anterrogatories,
trial memoranda and any special guestions that the Court is asked
to put to prospective jurors on ‘voir dire shall be delivered to
the Court and opposing ccunsel not later than April 19, 1986,

unless gpecific leave to th: contrary is granted by Court.

15, The 1ssue of liability will not be tried separately from that

of guantum.

16. All parties have agreed that they will not attempt to use or
antroduce any drilling contracts dated after August 3, 1990. All
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parties have alsoc agreed thut subpoenas served prior to the last

trial date need not be reissied.
17. 1It is estimated that th: traal will last seven (7) days.

-18. This pretrial order has been formulated after a conference at
which counsel for the respective parties have appeared in person.
Reasocnable opportunity has teen afforded counsel for corrections,
or additioms, prior to signing. Hereafter, this order will
control the course of the t:ial and may not be amended except by
consent of the parties and the Court, or by order of the Court to

prevent manifest injustzce.

19. The possibility of gett ement of this case was congidered.

Attormeys for Mcbil Exploration &
Pioducing U.S. Inc. and Mobil 0il
Eyploraticn & Producing Southeast Inc.
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Attorneys for Rowandrill, Inc. and
Rowan Companies, Inc.

UN''TED STATES DISTRICT JUDGE

10709 WD
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ATTACHMLNT #10

LOUISIANA CODE OF CIVIL PROCEDURE ARTICLE 970

Art 970 Motion for judgment on offer of judgment

A Atany time more than thirty days before the time specified for the trial of the matter,
without any admission of lability, any party may serve upon an adverse party an offer of
Judgment for the purpose of settling all of the claims between them The offer of judgment shall
be in writing and state that it 1s made under this Artcle, specify the total amount of money of
the settlement offer, and specify whether that amount 1s inclusive or exclusive of costs, interest,
attorney fees, and any other amount which may be awarded pursuant to statute or rule Unless
accepted, an offer of judgment shall reman confidential between the offeror and offeree If the
adverse party, within ten days after service, serves written notice that the offer 1s accepted,
either party may move for judgment on the offer The court shall grant such judgment on the
motion of either party

B An offer of judgment not accepted shall be deemed withdrawn and evidence of an
offer of judgment shall not be admissible except 1n a proceeding to determine costs pursuant to
this Article

C If the final judgment obtamed by the plainuff-offeree 1s at least twenty-five percent
less than the amount of the offer of judgment made by the defendant-offeror or if the final
judgment obtained against the defendant-offeree 1s at least twenty-five percent greater than the
amount of the offer of judgment made by the plamuff-offeror, the offerce must pay the offeror’s
costs, exclusive of attorney fees, incurred after the offer was made, as fixed by the court

D The fact that an offer 1s made but not accepted does not preclude a subsequent offer
or a counter offer When the liability of one party to another has been determined by verdict,
order, or judgment, but the amount or extent of the damages remains to be determuned by future
proceedings, either party may make an offer of judgment, which shall have the same effect as
an offer made before trial 1f 1t 1s served within a reasonable time not less than thirty days before
the start of hearings to determine the amount or extent of damages

E For purposes of companng the amount of money offered n the offer of judgment to
the final judgment obtained, which judgment shall take into account any additur or remuittitur,
the final judgment obtamned shall not include any amounts attributable to costs, interest, or
attorney fees, or to any other amount which may be awarded pursuant to statute or rule, unless
such amount was expressly included 1n the offer

F A judgment granted on a motion for judgment on an offer of judgment 1s a final
Judgment when signed by the judge, however, an appeal cannot be taken by a party who has
consented to the judgment
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LOSER PAY RUIF Attichment #11

If costs are not agreed between the parties the gener il rule ss thit costs follow
the cvent the losing party will be ordared to piy the winming party s costs
(and obviously his own) Normally the pirties will try to agree the amount of
costs to be paid to the winming party on the bisis of il of costs drwn up
by the wimning party s sohictor or by 1 costs deafltman instructed by him
the parties fail to reach agreement they procead to tixation of the bill of costs
(sce part HIRSC Ord 62 rr 12 35) Taxation s done i the High Court by a
special trang master (part IV RSC Ond 62 There arc two bases for taxation
the standard bisis and the indannity bsis (RSC Ord 62 1 12) whach relute
to the question whether certun costs were reasonbly incurred or whether the
amount was reasonible On the standard basis any doubt concerning the
reasonableness 1s resolved 1 Nivour of the losmyg party (the winnmg party
thercfore obtams a lower amount of costs) and on the indemunity hsisin favour
of the winmng party (who then recenves more) Costs are usuilly taxed on the
starddnrd basis

Since the winmng party s solictor will m eenerdt chrpe s own cient
costs on an uidemndty hasis and furthormore taoation will not allow Al
costs this means that the wimning party will not be able to recover sl tus
costs from the losing party and will therefore have to bear part of Tus costs
tumself The judge may also order sohicitors wd barnsters personally to pn
costs by making a wasted costs arder In Ridchalghe v Horscfield [1994] 3
AILE R 848 the Court of Appeal discussed this wasted costs order in detul
wasted costs orders may be given where the legal representative acted
unproperly unreisonbly or neghgently™ Wisted costs orders may also be
given aganst lawyers of legally aded persons

The master or judge in the pretrnil stage will ginve orders for costs
respect of mterlocutory applicition nd may deternune that costs will be
borne by 1 certun party régardless of the outcome of the maun proceedings

Normally the following costs may be chirged

1 solicitor s foes and expenses these are disbursements (costs mcurred by
the solicttor ¢ g costs of photocopying trived cxpenses) ind profit costs
(based on the hours spent on the c1se) the total unount 1s subject 1o
VAT,

2 barnster s fees these e agreed beforchmd batween the sohator and
the bamister s cork,

3 court fees s sct out m the Supreme Court Fees Grder 1950 and other
orders

1 experts fees and expenses these diftor from cise to case

S witness expenses these also differ fiom ¢ 1o c1se and

6 mterest of 15 per cent per annum on the totd amonnt of casts from the
diate of the judy ment untl prvnon
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There are no hists with fixed amounts for the fees of birnisters and <ohicitars
Since 1988 the government has mncreasingly referred to the drawing up and
publication of such hists thus Recommendtion 57 of the Review Body on
Cuvil Justice (a comnuttee of recommendation set up by the Lord Chancellor
in 1985) reads  Solicitors and barnisters should be encouraged ind cxpected
to prov ude information to the public by way of stated rites per ¢ ise or per hour
and should be entitled to free publicity about those rates m Iwyers refural
hists  Itis expected that this recommendation will come mto effect within fne
to ten years A first directive concerning the wnount of thuse costs w s
micduded inthe Leg b Advice and Assistainee (Amendment) Regulations 1992
Schedule 6

For the ttme bung the amount 1s determuned on the basis of the number
of hours spent on the case and ats difficulty and substance The fees of batns-
tees and solicitors are high compared to the foes of tawyers m other countries
(The Taw Socren s Gazarte, 7 October 1992 p 1)

Appeal from a decision by 4 taxing master hes to 1 Tudge in Chimbers
assisted by assessors mcluding another Taving Master and an expericnceed
legal practitioner

As stated before, there 1s no mandtary representwton ad Tren i T ong-
Liwd When 2 panly proceeds without a sohicitor he may charec the opposing
puty for the costs which would otherwise have been mcurred for ind by 2
suhicttor (Ditgants m Person (Costs and T xpenses) Act wnd RSC Ord 62 ¢
18)

Before 1 writ ¢ be 1ssucd a writ fee of (currently) L100 15 payable This
15 1 fixed amount which 1s not related to the amount clmmed 1 further sum
mons are issued i the course of the proceedings ¢ g to call witnesses or
experts, an amount of £20 1s payable for ewch summons

At the county court the court fees do depend on the ymount of the claim,
fees vary from £7 to £43 The County Court Fees Order and the Supreme
Court Tees Order provide more detatls on fees

Mnally RSC Ord 23 provides for secunity for costs If the plunuffis a
forcigner htigating m England, the defendant can at any tme in the proceed-
ings after he has ppeired request the court to order the pluntft 1o gine
security for the costs of the action In assessing the request the court consid-
crs the actual crrcumstances of the case 1 the plamtiff s donuciled i one of
the LC member states, he may not be required to give sccurity for costs
beeause thus may conflict with arts 59 and 60 T1C Treaty Hubbard v
Hambw ger (LCI 1 July 1993) The plamuff of an I C member state 15 con
cred by the CJJA 1982 on the basis of which the detendant s position 1s
already more sceure in respecdt of the enforcement of the judament (sce RSC

Ord 3 r 1(1)a))
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atracement #12 (o /| o1 1he Doc Ket Nel e

SECTION L

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
CALI. DOCKET

You are hereby notified that the following cases in which issgue is
not joined, or in which there has been no action within the past 60

days will be called on WEDNESDAY, SEPTEMBER 30, 1998, at 9-00 am by
JUDGE ELDON E. FALLON, and if no good cause be shown for such

inaction, they will be dismissed.

97-1058 SOUTHERN TOWING COMPANY V. FONTENOT MARINE TOWING, INC.
ORDERED:

97-1234 EVENT ENTERTAINMENT V. THE BEEF ROOM, INC., ET AL
ORDERED:

97-1870 LENDAR DENT III, ET AL V. JIVE RECORS, INC., ET AL
ORDERED.

98-212 OLSEER METALS CORPORATION, ET AL V. MV FRANKA, ET AL
ORDERED:

st

‘98-4103 AMENTA FORD, ET AL V. HARRY LEE, ET AL

o :

98-411 FRANK W. WINNE & SONS, INC, ET AL V. MV ALMIRANTE LUIS
ORDERED:

98-820 HOCKERSON HALBERSTADT, INC. V. ASICS TIGER CORPORATION
ORDERED: -

98-822 ADAM AUTIN III, ET AL V. COMMERCIAL RECOVERY SYSTEMS
ORDERED:

98-1008 DUC vV VO V. LU TEI CAO, ET AL

ORDERED:

98-1113 RENELL COMPEAUX V. JAMES GILLESPIE, ET AL

ORDERED:

98-1341 K 8 MEDNOR V. PENTAL INSURANCE CO., LID.

ORDERED: ;
98-1516 USA V. CHARLES HENRY III

ORDERED.

98-1647 MARATHON-ASHLAND PETROLEUM, LLC V. MV ALRAIOS

ORDERED:

98-1650 WESTLEY WEST, ET AL V. NICK A. CONGEMI, ET AL

ORDERED.
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CALL DOCKET set WEDNESDAY, SEPTEMBER 30, 1958, 9 00 AM, SECTION L
Page 2

898-1753 JOSEPH JONES, SR. V. NEW ORLEANS PADDLEWHEELS, INC.
CRDERED -

98-1846 PRISCILLA FOSTER V. SOCIAL SECURITY ADMINISTRATION
ORDERED:

98-1862 CLAUDETTE MATTHEWS, ET AL V. DIXIE WAREHOUSE & CARTAGE
ORDERED:

98-1983 SHANE LAIRD V. LOUIS TALLO, ET AL

ORDERED:

98-2052 U. S. RENTALS OF CA., INC. V. THADDEUS M. BIAGAS, ET AL
ORDERED

98-2122 MITSUI & CO (USA), INC. V. MV EBER, ET AL

ORDERED: }

September 15,

o e T

(Gaylyn/M. Lambert
Courtroom Deputy
“ Section L
504-585-7686

1998
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ATTACHMENT #13

U 8§ DISTRICT CCUR
EASTERN DISTR'CT OF LUUIGIAN

Call of The DocKet OFDER
FILED 7,90,9%

MINUTE ENTRY LORETTA G WHYTE
FALLON, J. CLERK
JULY 8, 1998

SECTION L

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA
CALL DOCKET

The following cases were called this date to show cause why they

should not be dismissed

After hearang, IT IS ORDERED that said

cases be disposed of as follows:

95-3972 KEVIN PAUL PELLEGRIN V. SCI-TECH INSTRUMENTS, ET AL

ORDERED. PASSED 30 DAYS FOR POLARIS TO ANSWER.

96-3898 OBO TRANSPORT SERVICES, INC. V. HIRED TRUCKS, INC.

ORDERED: Issue Joined

97-1058 SOUTHERN TOWING COMPANY V. FONTENOT MARINE TOWING, INC.

ORDERED: PASSED 30 DAYS.

97-1358 DANIEL LEE V. CANAL BARGE COMPANY, INC., ET AL

ORDERED: Passed 100 days from 6-26-98.

97-2067 KENNETH J. DUCOTE V MORRIS HOLMES, ET AL

ORDERED: PASSED 30 DAYS.

97-1870 LENDAR DENT III, ET-AL V. JIVE RECORDS, INC., ET AL

ORDERED Defendant, Michael Tyler, 1is dismissed w/o prejudice.

97-3630 JOSEPH CLAY, JR., ET AL V MV ATLANTIC BULKER, ET AL

ORDERED: Defts, Japan Cargo Tally Corporation, Masumoto Kaiun
Sangyo KK and Mitsui OSK Lines Ltd, are dismissed w/o
prejudice.

97-3878 CRESCENT TOW. & SALVAGE CO., INC. V MV FAREAST VICTORY

ORDERED. Issue Joined.

97-38382 FERROSTAAL INC. V. MV IRKAN TAMBAN, ET AL

ORDERED: 60 day dismissal.

97-3949 AYSHONE HARRIS, ET AL V. NORMA LADNER, ET AL

ORDERED: Stapulation of dismissal with prejudice.

98-212 OLSHER METALS CORP. ET AL V. MV FRANKA ET AL i

ORDERED PASSED 30 DAYS

98-410 AMENTA FORD, ET AL V. HARRY LEE, ET AL

ORDERED: Extension of time untail 7-15-98 to plead.

98~-411 F. WINNE & SONS, INC., ET AL V. MV ALMIRANTE LUIS BRION

ORDERED: PASSED 30 DAYS.

98-473 EDMORE GREEN, III V JACK STRAIN, ET AL

ORDERED Passed 30 days from 6-30-98. Fa2
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CALL DOCKET held JULY 8, 1999, SECTION L

Page 2

98-562 KATHERINE E REED V. CHENAULT CREEK APARTMENTS

ORDERED Extension of time 20 days from 7-8-98.

98-567 KIRK P. REULET, ET AL V. ROBERT MCCULLOUGH, ET AL
ORDERED. Issue Joined.

98-684 FREDERICK D. DEES, JR. V. MOBIL OIL CORP., ET AL
ORDERED 60 day dismissal.

98-768 JOYCE WATSON, ET AL V. HOFFMAN-LAROCHE, INC., ET AL
ORDERED. Mtn. and Order to Dismass

98-822 ADAM AUTIN III, ET AL V. COMMERCIAL RECOVERY SYSTEMS
ORDERED PASSED 60 DAYS -

98-~909 RONALD R. BELBACH V N.O. FIREMEN’S FEDERAL CREDIT UNION
ORDERED. 60 day daismissal.

98-917 JOCE HAND PROMOTIONS, INC. V. ROOTBEERS SPORTS TAVERN
ORDERED 60 day dismissal.

98-1008 DUC V VO V. LU THI CAO, ET AL

CRDERED. PASSED 60 DAYS. h

98-1023 JANUARIUS BELLMAN, ET AL V. NORCEN EXPLORER, INC., ET AL
ORDERED DEFENDANT, PHILLIPS SERVICES/LA, IS DISMISSED WITHOUT

PASSED 15 DAYS FOR DEFENDANT, NORCEN

PREJUDICE.
TO ANSWER. (Pete Lewis, Esqg.)

EXPLORER,
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ATTACHMENT #14

RULE 20 - ABANDONMENT OF CIVIL APPEAL

A Except as provided hereafter when no activity occurs in an
appeal for three years, the appeal shall be dismissed as abandoned, and
notice thereof shall be sent to the appellant or the appellant’'s attorney at
the last address shown on the court’s records

B If a stay order or notice thereof resulting from a bankruptcy,
receivership, liquidation, or like proceeding s filed the Clerk of Court
shall send a notice to the appellant that one year thereafter the appeal
shall be dismissed as abandoned unless the appellant 1n the meantime
files a motion showing why the appeal should not be dismissed

C If the court is notified that a case has been settled or that the
progress of a case should be suspended for any reason the Clerk of
Court shall send a notice to the appellant that ninety days thereafter the
appeal shall be dismissed as abandoned unless the appellant in the
meantime files a motion showing why the appeal should not be
dismissed -

D In the event that an appellant files a wntten motion pursuant to
Section (B) or (C) the court may order that the appeal be dismissed as
scheduled, that the time of the dismissal be extended, or that any other
appropriate action be taken

ADOPTED ON FEBRUARY 12, 1998
EFFECTIVE DATE JULY 1, 1998

163



V ROBERT PAYANT President

KENNETHA ROHRS Dean

Contents

FEDERAL RULES OF CIVIL PROCEDURE FOR US DISTRICT COURTS g;‘yggi*g

- AFFILIATED WITH
AMERICAN BAR ASSOCIATION

THE NATIONAL JUDICIAL COLLEGE

L
JUDICIAL COLLEGE BUILDING 358 ® UNIVERSITY OF NEVADA & RENOi NEvVADA 89557

TELEPHONE (702) 784-6747

“ . (800) 25-JUDGE

FAX (702)784-4234

JusTiIcEToM C. CLARK 1899 1977

Chunr of the Founders

JUSTICEFLORENCEK MURRAY
Chaur Emeruc

WALTERH BECKHAM, JR. EsQ
Chaar Emeritus

¥y
o
P
e
Ax

b

Al

ADDITIONAL MATERIALS Tery

PRETRIAL PROCEDURES .

FIR ¥

k3

RULE 16 PRETRIAL CONFERENCES PRETRIAL PREPARATION, ADMINISTRATIVE

ISSUES

(A) Pretrial Conferences Objectives 1
(B) Timung and Planning o
(C) Issues to Be Considered at Pretrial Conferences

(D) Final Pretrial Conference b e
(E) Pretnal Orders -

(F) Sanctions

ADVISORY COMMITTEE NOTES REGARDING 1937 ADOPTION i

1983 AMENDMENTS TS

Introduction
Discussion

1987 AMENDMENTS p
1993 AMENDMENTS

RULE 26 GENERAL PROVISIONS GOVERNING DISCOVERY DUTY OF DISCLOSURE
(2) Required Disclosures Methods to Discover Additional Matter
(b) Discovery Scope and Limits

(c) Protective Orders

(d) Tuming and Sequence of Discovery s
(e) Supplementation of Disclosures and Responses -

(f) Meeting of Parties Planning for Discovery
(g) Signing of Disclosures Discovery Requests, Responses and Objections v

COMMENTS

BEST AVAILABLE COPY 165 ?%%wf - B e %’@m 7

A @ Sy -



Previous Page

Rule 15

Interpreter of the Federal Rules of Cunl Procedure, 63
NOTRE DAME L REV 720 (1988), Brussack Ouirageous
Fortune The Case for Amending Rule 15(c) Agamn, 61
S CAL L REV 671 (1988), Lewis The Excesswe Hustory of
Federal Rule 15(c) and Its Lessons for Cunl Rules Ren
swom, 86 MICH L REV 1507 (1987)

In allowing a name-correcting amendment within the time
allowed by Rule 4(m) [subdmision (m) in Rule 4 was a
proposed subdivision which was withdrawn by the Supreme
Court), this rule allows not only the 120 days speafied in
that rule, but also any additional tmme resuiting from any
extension ordered by the court pursuant to that rule, as may
be granted, for example, if the defenaant 1s a fugitive from
service of the summons

This rewision together with the revision of Rule 4Q)
[revision to subdivision (1) in Rule 4 was a proposed revision
which was withdrawn by the Supreme Court] with respect
to the falure of a plamtif m an action agamst the United
States to effect tumely service on all the appropnate offi
aals, 18 mtended to produce results contrary to those
reached 1n Gardner v Gartman, 880 F2d 797 (4th crr
1989), Rys v US Postal Service, 886 F.2d 443 (Ist cwr
1989), Mariin s Food & Liquor Inc. v US Dept. of Agnr
culture, 14 FRS3d 86 (ND Il 1988) But ¢f Montgomery
v Unued States Postal Service, 867 F.2d 900 (5th cir 1989)
Warren v Department of the Army 867 F 2d 1156 (8th cr
1989), Males v Depariment of the Army 881 F 2d 777 (9th
cir 1989), Barsten v Department of the Interwor 896 F 2d
422 (9th exr 1990) Brown v Georgwa Dept. of Revenue 881
F 2d 1018 (11th cr 1989)

1993 AMENDMENT

The amendment conforms the cross reference to Rule 4 to
the revision of that rule

Rule 16 Pretrial Conferences,
Management

(a) Pretrial Conferences, Objectives In any ac-
tion, the court may in its diseretion direct the attor
neys for the parties and any unrepresented parties to
appear before it for a conference or conferences
before trial for such purposes as

(1) expediting the disposttion of the action,

(2) establishing early and continming control so
that the case will not be protracted because of lack of
management,

(3) disecouraging wasteful pretral activities,

(4) mproving the quality of the tmal through more
thorough preparation, and,

(5) facihtating the settlement of the case

(b) Scheduling and Planning Except in catego-
ries of actions exempted by distriet court rule as
mappropriate, the district judge, or a magstrate
Judge when authorized by distriet court rule, shall,
after receving the report from the parties under
Rule 26(f) or after consulting with the attorneys for
the parties and any unrepresented parties by a
scheduling conference, telephone, mai, or other suit-

Scheduling,

RULES OF CIVIL PROCEDURE

able means, enter a scheduling order that hmuts the
time

(1) to jon other parties and to amend the plead-
Ings,
(2) to file motions, and

(3) to complete discovery

The scheduling order may also mclude

(4) modifications of the times for disclosures under
Rules 26(a) and 26(e)(1) and of the extent of diseov-
ery to be permitted,

(5) the date or dates for conferences before tral, a
final pretnal conference, and trial, and

(6) any other matters appropnate in the circum-
stances of the case

The order shall 1ssue as soon as practicable but in
any event within 90 days after the appearance of 2
defendant and within 120 days after the complamnt
has been served on a defendant A schedule shall not
be modified except upon a showing of good cause and
by leave of the district judge or, when authorized by
local rule, by a magistrate judge

(c) Subjects for Consideration at Pretrial Con
ferences At any conference under this rule consid-
eration may be given, and the court may take appro-
priate action, with respect to

(1) the formulation and simplification of the 1ssues,
including the ehmnation of frivolous claims or de-
fenses,

(2) the necessity or desirabihty of amendments to
the pleadings,

(8) the possibility of obtamng admussions of fact
and of documents which will avoid unnecessary proof,
stipulations regarding the authentiaity of decuments,
and advance rulings from the court on the adrmssibil-
ity of evidence,

(4) the avoidance of unnecessary proof and of cu-
mulative evidence, and lumtations or restretions on
the use of testimony under Rule 702 of the Federal
Rules of Evidence,

(5) the appropriateness and timing of summary
adjudication under Rule 56,

(6) the control and scheduhng of discovery, melud-
ing orders affecting disclosures and discovery pursu-
ant to Rule 26 and Rules 29 through 37,

(7) the 1dentafication of witnesses and documents,
the need and schedule for filing and exchanging
pretrial briefs, and the date or dates for further
conferences and for tral,

(8) the advisability of referring matters to a mags-
trate judge or master,

Complete Annotation Materials see Titie 28 USCA

Blonk
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PLEADINGS AND MOTIONS

(9) settlement and the use of speaial procedures to
agsist 1n resolving the dispute when authorized by
statute or local rule,

(10) the form and substance of the pretnal order,
(11) the disposition of pending motions,

(12) the need for adopting special procedures for
managing potentially difficult or protracted actions
that may involve complex 1ssues, multiple parties,
difficult legal questions, or unusual proof problems,

(13) an order for a separate tmal pursuant to Rule
42(b) with respect to a claim, counterclaim, cross-
claim, or third-party claimm, or with respect to any
parheular 1ssue n the case,

(14) an order directing a party or parties to pres-
ent evidence early mn the tmal with respect to a
manageable 1ssue that could, on the evidence, be the
basis for a judgment as a matter of law under Rule
50(a) or a judgment on partial findings under Rule
52(c),

(15) an order establishing a reasonable limut on the
time allowed for presenting evidence, and

(16) such other matters as may facihtate the just,
speedy, and inexpensive disposition of the action

At least one of the attorneys for each party partic-
pating i any conference before trial shall have au-
thority to enter into stipulations and to make admus-
sions regarding all matters that the partiaipants may
reasonably anticipate may be discussed If appropn
ate, the court may requure that a party or its repre
sentative be present or reasonably available by tele-
phone 1n order to consider possible settlement of the
dispute

(d) Fmal Pretrial Conference Any final pretral
conference shall be held as close to the time of tral
as reasonable under the crcumstances The partia-
pants at any such conference shall formulate a plan
for tmal, mncluding a program for faciitating the
admission of evidence The conference shall be at-
tended by at least one of the attorneys who will
conduct the tmal for each of the parties and by any
unrepresented parties

(e) Pretrial Orders After any conference held
pursuant to this rule, an order shall be entered
reating the action taken This order shall control
the subsequent course of the action unless modified
by a subsequent order The order following a final
pretnal conference shall be modified only to prevent
manfest mjustice

(f) Sanctions If a party or party’s attorney fails
to obey a scheduling or pretrmal order, or if no
appearance 13 made on behalf of a party at a schedul-
g or pretral conference, or if a party or party’s
attorney 1s substantially unprepared to participate n
the conference, or if a party or party’s attorney fails

Rule 16

to participate 1n good faith, the judge, upon motion or
the judge’s own mitiative, may make such orders with
regard thereto as are just, and among others any of
the orders provided in Rule 37(b)(2)(B), (C), (D) In
lieu of or i addition to any other sanction, the judge
shall require the party or the attorney representing
the party or both to pay the reasonable expenses
meurred because of any noncompliance with this rule,
including attorney’s fees, unless the judge finds that
the noncompliance was substantially justified or that
other circumstances make an award of expenses un-
Just

(As amended Apr 28, 1983, eff Aug 1, 1983, Mar 2, 1987,
eff Aug 1, 1987, Apr 22, 1993, eff Dec 1, 1993)

NOTES OF ADVISORY COMMITTEE ON RULES
1937 ADOPTION

1 Similar rules of pre-tnal procedure are now 1n foree 1n
Boston Cleveland, Detroit, and Los Angeles, and a rule
substantially hke this one has been proposed for the urban
centers of New York state For a discussion of the success-
ful operation of pre-trial procedure in reheving the congest-
ed condition of tral calendars of the courts i such atles
and for the proposed New York plan, see A Proposal for
Minimizing Calendar Delay i Jury Cases (Dec 1936~—pub-
hshed by the New York Law Society), Pre-Trnal Procedure
and Admstration, Thrd Annual Report of the Judieal
Counall of the State of New York (1937), pages 207-243,
Report of the Commussion on the Admmistration of Justice
m New York State (1934), pp (288)-(280) See also Pre-
tral Procedure in the Wayne Circuit Court Detroit, Mich:-
gan, Sixth Annuval Report of the Judicial Council of Mich-
gan (1936), pp 63-75, and Sunderland The Theory and
Practice of Pre trial Procedure (Dec 1937) 36 Mich L Rev
215-226 21 J.Am Jud Soc 125 Compare the English pro-
cedure known as the summons for directions, Enghsh
Rules Under the Judicature Act (The Annual Practice, 1937)
O 38a, and a similar procedure n New Jersey, N.JS.A.
227135, 227-136 227-160 NJ Supreme Court Rules, 2
N J Misc Rep (1924) 1230, Rules 94, 92, 93, 95 (the last
three as amended 1933, 11 NJMsscRep (1933) 955,
NJSA Tt 2

2 Compare the sumlar procedure under Rule 56(d)
(Summary Judgment—Case Not Fully Adjudicated on Mo-
tion) Rule 12(g) (Consolidation of Motions), by requiring to
some extent the consolidation of motions deahng with mat-
ters prelmmary to tral, 1s a step 1n the same dwrection In
connection with clause (5) of this rule see Rules 33(h)
(Masters Reference) and 53(e}3) (Master’s Report In
Jury Actions)

1983 AMENDMENT

Introduction

Rule 16 has not been amended since the Federal Rules
were promulgated in 1938 In many respects, the rule has
been a success For example, there 18 endence that pretrial
conferences may mmprove the qualty of justice rendered mn
the federal courts by sharpenming the preparation and pre-
sentation of cases tending to elmmnate trmal surprise and
improving as well as facilitating, the settlement process
See 6 Wrght & Miller Federal Practice and Procedure
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Cunl § 1522 (1971) However, i other respects particularly
with regard to case management, the rule has not always
been as helpful as it might have been Thus there has been
a widespread feeling that amendment 18 necessary to en
courage pretrial management that meets the needs of mod
ern liigation See Report of the Natwnal Commassion for
the Revew of Antitrust Laws and Procedures (1979)

Major eniticism of Rule 16 has centered on the fact that
its application can result m over regulation of some cases
and under regulation of others In simple, run of-the-mill
cases, attorneys have found pretral requirements burden
some It 18 claimed that over admuustration leads to a
series of mum trals that result in a waste of an attornev’s
time and needless expense to a chent Pollack, Pretrual
Procedures More Effectwely Handled, 65 F R D 475 (1974)
This 13 especially hikely to be true when pretral proceedings
occur long before tral At the other end of the spectrum,
the discretionary character of Rule 16 and its orientation
toward a single conference late in the pretnal process has
led to under admimstration of complex or protracted cases
Without judicial gmdance beginning shortly after msutution,
these cases often become mired in discovery

Four sources of erticism of pretrial have been 1dentified
First, conferences often are seen as a mere exchange of
legalistic contentions without any real analysis of the partic
ular case Second, the result frequently 1s nothing but a
formal agreement on munutiae Third the conferences are
seen as unnecessary and time-consuming wn cases that will
be settled before trial Fourth, the meetings can be cere
momial and ntuabstie, having lttle effect on the tral and
bemng of mummal value, particularly when the attorneys
attending the sessions are not the ones who will try the case
or lack authonty to enter mto binding stipulations See
generally McCargo v Hedrck, 545 F 2d 393 (4th Cir 1976)
Pollack, Pretral Procedures More Effectively Handled, 65
FRD 475 (1974), Rosenberg, The Pretrial Conference and
Effectwve Justice 45 (1964)

There also have been difficulties with the pretrial orders
that 1ssue following Rule 16 conferences When an order 15
entered far in advance of tral some 1ssues may not be
properly formulated Counsel naturally are cautious and
often try to preserve as many options as possible If the
Judge who tries the case did not conduct the conference, he
could find 1t difficult to determine exactly what was agreed
to at the conference But any insistence on a detailed order
may be too burdensome depending on the nature or posture
of the case

Given the sigmficant changes in federal awvil Litigation
since 1938 that are not reflected in Rule 16, 1t has been
extensively rewnitten and expanded to mest the challenges
of modern litigation Empwncal studies reveal that when a
trial judge intervenes personally at an early stage to assume
Judicial control over a case and to schedule dates for comple-
tion by the parties of the principal pretrial steps, the case 13
disposed of by settlement or trial more efficiently and with
less cost and delay than when the parties are left to thewr
own devices Flanders, Case Management and Court Man
agement 1 Unued States District Courts 17, Federal Judi
cial Center (19777 Thus the rule mandates a pretral
scheduling order However, although scheduhing and pre
trial conferences are encouraged n appropriate cases, they
are not mandated

RULES OF CIVIL PROCEDURE

Discussion

Subdivision (a), Pretrial Conferences, Objectives
The amended rule makes scheduling and case management
an express goal of pretnal procedure This 18 done i Rule
16(2) by shifting the emphasis away from a conference
focused solely on the tnal and toward a process of judicial
management that embraces the entire pretrnal phase espe
cially motions and discovery In addition the amendment
explicitly recognizes some of the objectives of pretnal con
ferences and the powers that many courts already have
assumed Rule 16 thus will be a more accurate reflection of
actual practice

Subdmision (b) Scheduling and Plannming The most
significant change in Rule 16 13 the mandatery scheduling
order described in Rule 16(b), which 1s based n part on
Wisconsin Civil Procedure Rule 80210 The 1dea of sched
uling orders 1s not new It has been used by many federal
courts See eg Southern Distrniet of Indiana, Local Rule
19

Although a mandatory scheduling order encourages the
court to become mvolved 1n case management early 1n the
htigation 1t represents a degree of judicial mvolvement that
18 not warranted in many cases Thus, subdivision (b)
permits each district court to promulgate a local rule under
Rule 83 exempting certamn categories of cases mn which the
burdens of scheduling orders exceed the admmstrative
efficiencies that would be gammed See Eastern District of
Virgimia Local Rule 12(1) Logical candidates for this
treatment nclude social secunty disabibty matters, habeas
corpus petitions forfeitures and reviews of certamn admims-
trative actions

A scheduling conference may be requested erther by the
Judge a magstrate when authorized by distriet court rule,
or a party within 120 days after the summons and complamt
are filed If a scheduling conference 18 not arranged within
that time and the case 1s not exempted by loeal rule, a
scheduling order must be issued under Rule 16(b), after
some commumcation with the parties which may be by
telephone or mail rather than i person The use of the
term ‘judge m subdmsion (b) reflects the Advisory Com
mittee s Judgment that 1t 1 preferable that this task should
be handled by 2 distnet judge rather than a magstrate,
except when the magstrate 1s acting under 28 USC
§ 636(c) While personal supervision by the tral judge 1s
preferred the rule n recogmtion of the impracticahty or
difficulty of complying with such a requirement m some
districts authorizes a district by local rule to delegate the
duties to a magistrate In order to formulate a practicable
scheduhng order the judge or a magstrate when autho
rized by district court rule and attorneys are required to
develop a timetable for the matters listed in Rule
16(b)(1(3) As indicated 1 Rule 16(b)}(4)~(5), the order
may also deal with a wide range of other matters The rule
18 phrased permssivelv as to clauses (4) and (5), however,
because scheduling these items at an early pomnt may not be
feasible or appropriate  Even though subdmvision (b) relates
only to scheduling there 1s no reason why some of the
procedural matters listed in Rule 16(c) cannot be addressed
at the same time at least when a scheduling conference 18
held

Item (1) assures that at some poimnt both the parties and
the pleadings will be fixed by setting a time within which
joinder of parties shall be completed and the pleadmngs
amended
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Item (2) requires setting time hmits for interposmg van-
ous motions that otherwise mught be used as stalling tech
niques

Item (3) deals with the problem of procrastination and
delzy by attorneys 1n a context i which schedulng 18
especially important—discovery  Scheduling the completion
of discovery can serve some of the same functions as the
conference described 1n Rule 26(f)

Item (4) refers to setting dates for conferences and for
trial  Scheduling multiple pretrmal conferences may well be
destrable if the case 18 complex and the court beheves that a
more elaborate pretnal structure, such as that described in
the Manual for Complez Litigatiom, should be employed
On the other hand, only one pretrial conference may be
necessary 1n an uncomplicated case

As long as the case 13 not exempted by local rule, the
court must 1ssue a written scheduling order even if no
scheduling conference 1s called The order, ke pretnal
orders under the former rule and those under new Rule
16(c), normally wall ‘control the subsequent course of the
action” See Rule 16(e) After consultation with the attor
neys for the parties and any unrepresented parties—a for-
mal motion 18 not necessary—the court may modify the
schedule on a showing of good cause if 1t cannot reasonably
be met despite the dibgence of the party seelang the
extension Since the scheduling order 13 entered early mn
the htigation, this standard seems more appropnate than a
‘mamfest mnjustice” or “substantial hardship” test Other
wise, a fear that extensions will not be granted may encour
age counsel to request the longest possible periods for
completing pleading, jonder, and discovery Moreover
changes i the court’s calendar sometimes will obhge the
Judge or magstrate when authorized by distnet court rule
to modify the scheduling order

The district courts undoubtedly will develop several proto
type scheduling orders for different types of cases In
addition, when no formal conference 1s held, the court may
obtain scheduling information by telephone, mail, or other
wise In many mstances this will result m a schedubng
order better suited to the mdidual case than a standard
order, without taking the time that would be required by a
formal conference.

Rule 16(b) assures that the judge wil take some early
contro] over the htigation, even when 1its character does not
warrant holding a schedulmg conference Despite the fact
that the process of preparing a scheduling order does not
always bring the attorneys and judge together the fixing of
time hmits serves

to stunulate litigants to narrow the areas of mquury and

advocacy to those they beheve are truly relevant and

material Time lumts not only compress the amount of
time for litigation, they should also reduce the amount of
resources mvested in hitigation Litigants are forced to
estabhsh discovery prionties and thus to do the most
mmportant work first
Report of the National Commuission for the Review of Ant
trust Laws and Procedures 28 (1979)

Thus, except in exempted cases, the judge or a2 magistrate
when authorized by district court rule will have taken some
action 1n every case within 120 days after the complamt s
filed that notafies the attorneys that the case will be moving
toward tral Subdmsion (b) 15 reenforced by subdmision
(D, which makes 1t clear that the sanctions for violating a

Rule 16

scheduling order are the same as those for wviolating a
pretnal order

Subdivision (¢) Subjects to be Dhscussed at Pretnal
Conferences This subdivision expands upon the lst of
things that may be discussed at a pretrnal conference that
appeared 1n onginal Rule 16 The intention 1s to encourage
better planning and management of hitigation Increased
Judicial control during the pretral process accelerates the
processing and termnation of cases Flanders Case Man
agement and Court Management wn Unated States District
Courts Federal Judicial Center (1977) See also Report of
the National Commasswon for the Revew of Antiutrust Laws
and Procedures (1979)

The reference in Rule 16(c)1) to formulation” 18 intended
to clanfy and confirm the court’s power to identify the
litigable 1ssues It has been added in the hope of promoting
efficiency and conserving judicial resources by identifymng
the real 1ssues prior to tmal thereby saving time and
expense for everyone See generally Meadow Gold Prods
Co v Wnght, 278 F.2d 867 (D C Cir 1960) The notion 18
emphasized by expressly authorizing the elumnation of friv
olous claims or defenses at a pretnal conference There 18
no reason to require that this await a formal motion for
summary judgment. Nor 18 there any reason for the court
to wait for the parties to wmtiate the process called for n
Rule 16(c)(1)

The timing of any attempt at 1ssue formulation 1s 2 matter
of judicial diseretion In relatively simple cases it may not
be necessary or may take the form of a stipulation between
counsel or 3 request by the court that counsel work together
to draft a proposed order

Counsel bear a substantial responsibibty for assisting the
court in iwdentifying the factual issues worthy of tmal If
counsel fail to identrfy an issue for the court, the nght to
have the 1ssue tried 13 waived Although an order specify-
ing the 18sues 1s mtended to be binding, 1t may be amended
at trial to avord manifest injustice See Rule 16(e) Howev
er, the rules effectiveness depends on the court employing
its diseretion spanngly

Clause (6) acknowledges the widespread availability and
use of magistrates The corresponding provision in the
ongnal rule referred only to masters and himited the func
tion of the reference to the making of ‘ findings to be used
as evidence m a case to be tried to a jury The new text s
not hmited and broadens the potential use of a magistrate to
that permtted by the Magistrate s Act

Clause (7) expheitly recognizes that it has become com-
monplace to discuss settlement at pretral conferences
Since 1t obviously eases crowded court dockets and results
n savings to the Iitigants and the judicial system, settlement
should be facihtated at as early a stage of the hitigation as
possible  Although 1t 18 not the purpose of Rule 16(b)(7) to
mpose settlement negotiations on unwiling htigants, it 1s
beheved that providing a neutral forum for discussing the
subject mught foster 1t. See Moore’s Federal Practice
11617, 6 Wnght & Muler, Federal Practice and Proce
dure Cunl § 1522 (1971) For mstance, a Judge to whom a
case has been assigned may arrange on his own motion or
at a party’s request, to have settlement conferences handled
by another member of the court or by a magistrate The
rule does not make settlement conferences mandatory be-
cause they would be a waste of time in many cases See
Flanders Case Management and Court Management wn the
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Unated States District Courts, 39, Federal Judicial Center
(1977) Reqguests for a conference from a party indieating a
willingness to talk settlement normally should be honored,
unless thought to be frivolous or dilatory

A settlement conference 18 approprate at any time It
may be held i conjunction with a pretnal or discovery
conference, although varous objectives of pretrial manage
ment, such as moving the case toward trial may not always
be compatible with settlement negotiations and thus a
geparate settlement conference may be deswrable See 6
Wnght & Miller Federal Practice and Procedure Cunl
§ 1522, at p 571 (1971)

In addition to settlement, Rule 16(c)(7) refers to exploring
the use of procedures other than htigation to resolve the
dispute This includes urging the htigants to employ adju
dicatory techniques outside the courthouse See, for exam-
ple, the experiment described i Green, Marks & Olson,
Settling Large Case Litwgation An Alternatwe Approach,
11 Loyola of L.A. L Rev 493 (1978)

Rule 16(c)(10) authorzes the use of spemal pretnal proce-
dures to expedite the adjudication of potentially difficult or
protracted cases Some distrnct courts obviously have done
so for many years See Rubin The Managed Calendar
Some Pragmatic Suggestions About Achweving the Just,
Speedy and Inexpenswe Determanation of Cunl Cases n
Federal Courts, 4 Just Sys J 135 (1976) Clause 10
provides an expheit authorzation for such procedures and
encourages thewr use No particular techmgques have been
deserbed, the Committee felt that flexabibty and expenence
are the keys to efficient management of complex cases

-Extensive guidance s offered m such decuments as che
Manual for Complex Litigation.

The rule simply 1dentifies characteristies that make a case
a strong candidate for special treatment The four men
tioned are ilustrative, not exhaustive and overlap to some
degree But experience has shown that one or more of
them will be present in every protracted or difficult case
and 1t seems desirable to set them out See Kendig, Proce
dures for Management of Non Routine Cases 3 Hofstra
L Rev 701 (1975)

The last sentence of subdivision (c) 18 new See Wiscon-
sin Cvil Procedure Rule 802 11(2) It has been added to
meet one of the criticisms of the present practice deserbed
earher and msure proper preconference preparation so that
the meeting 18 more than a ceremomal or ntualistic event
The reference to “authority” 1s not intended to msist upon
the ability to settle the htigation Nor should the rule be
read to encourage the judge conducting the conference to
compel attorneys to enter mto stipulations or to make
admssions that they consider to be unreasecnable, that touch
on matters that could not normally have been anticipated to
arise at the conference, or on subjects of a dimension that
normally require prior consultation with and approval from
the chent

Subdivision (d), Final Pretrnial Conference This pro-
vision has been added to make 1t clear that the time
between any final pretrial conference (which ;n a2 simple
case may be the only pretral conference) and tral should be
as short as possible to be certan that the litigants make
substantial progress with the case and avoid the mefficency
of having that preparation repeated when there 1s a delay
between the last pretral conference and tnial  An optimum
time of 10 days to two weeks has been suggested by one
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federal judge Rubm, The Managed Calendor Some Prag
matic Suggestrons About Ackieming the Just, Speedy and
Inezpenswe Determination of Cunl Cases i Federal
Courts, 4 Just Sys J 185, 141 (1976) The Commttee
however, concluded that 1t would be mappropriate to fix a
precise tume 1n the rule, given the numerous vanables that
could bear on the matter Thus the timmng has been left to
the court’s diseretion

At least one of the attorneys who will conduct the tnal for
each party must be present at the final pretrial conference
At this late date there should be no doubt as to which
attorney or attorneys this will be Smce the agreements
and stipulations made at this final conference will control
the trial the presence of lawyers who will be involved m 1t 18
especially useful to assist the judge in structuring the case,
and to lead to a more effective tmal.

Subdivision (e), Pretnial Orders Rule 16(e) does not
substantially change the portion of the ongnal rule dealing
with pretmal orders The purpose of an order 1s to guide
the course of the htigation and the langnage of the orignal
rule malking that clear has been retamed No compelling
reason has been found for major revision, especially smnce
this portion of the rule has been mterpreted and clarified by
over forty years of judicl decisions with comparatvely
httle difficulty See 6 Wright & Mller, Federal Practice
and Procedure Cunl §§ 1521-30 (1971) Changes m lan-
guage therefore have been kept to a2 mmumum to avoid
confusion

Since the amended rule encourages more extensive pre-
trial management than did the orginal, two or more confer
ences may Oe neld 1n many cases The language of Rule
16(e) recogmzes this possibility and the corresponding need
to 18sue more than one pretrial order in a single case

Once formulated, pretmal orders should not be changed
hghtly, but total mnflexabibty 18 undesirable See, eg, Clark
v Pennsylvama RR Co 328 F 2d 591 (2d Cir 1964) The
exact words used to describe the standard for amending the
pretral order probably are less important than the meamng
given them m practice By not imposing any lumtation on
the ability to modify a pretnal order, the rule reflects the
reality that in any process of continuous management what
18 done at one conference may have to be altered at the
next In the case of the final pretmal order, however, a
more stringent standard 1s called for and the words “to
prevent manifest injustice ” which appeared n the ongmnal
rule, have been retamed They have the virtue of famihar
ty and adequately describe the restramnt the tmal judge
should exercise

Many local rules make the plantiff’s attorney responsible
for drafting a proposed pretral order, erther before or after
the conference Others allow the court to appomnt any of the
attorneys to perform the task, and others leave 1t to the
court See Note, Pretmal Conference A Critwal Ezamana
twm of Local Rules Adopted by Federal Diwstrict Courts, 64
VaL Rev 467 (1978) Rule 16 has never addressed this
matter Since there 1s no consensus about which method of
draftng the order works best and there 18 no reason to
believe that nationwide umiformmty 1s needed, the rule has
been left silent on the pomt See Handbook for Effective
Pretral Procedure, 37T F R.D 225 (1964)

Subdivision (), Sanctions Orgmal Rule 16 did not
mention the sanctions that might be mposed for failing to
comply with the rule However courts have not hesitated
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to enforce it by appropriate measures See eg, Link v
Wabash R Co 370 US 628 (1962) (distriet court’s disrmssal
under Rule 41(b) after plaintiff’s attorney failed to appear at
a pretnal conference upheld), Admaral Theatre Corp v
Douglas Theatre, 585 F.2d 877 (8th Cir 1978) (dstrict court
has diseretion to exclude exhibits or refuse to permit the
testimony of a witness not hsted prior to trial in contraven
tion of its pretrial order)

To reflect that exusting practice, and to obviate depen
dence upon Rule 41(b) or the court’s inherent power to
regulate htigation, ¢f Societe Internationale Pour Partic
parons 1maustredes et Commercuales S A v Rogers, 357
US 197 (1958), Rule 16(f) expressly provides for imposing
sanctions on disobedient or recalaitrant parties, thewr attor
neys, or both m four types of situations Rodes, Ripple &
Mooney, Sanctions Imposadle for Violatwns of the Federal
Rules of Crl Procedure 65-67, 80-84, Federal Judicial
Center (1981 Furthermore, expheit reference to sanctions
reenforces the rule’s intention to encourage forceful judicial
management

Rule 16(f) mcorporates portions of Rule 37(b}(2), which
prescribes sanctions for faling to make discovery This
should facihtate appleation of Rule 16(f), smce courts and
lawyers already are familiar with the Rule 37 standards
Among the sanctions authorized by the new subdmvision are
preclusion order, striking a pleading staying the proceed-
ing, default judgment, contempt, and charging a party, his
attorney, or both with the expenses including attorney’s
fees, caused by noncomphance The contempt sanction,
however, 18 only available for a violation of a court order
The references in Rule 16(f) are not exhaustive

As 18 true under Rule 37(b)(2), the imposition of sanctions
may be sought by either the court or a party In addition
the court has discretion to unpose whichever sanction it
feels 18 approprate under the circumstances Its action 1s
reviewable under the abuse-of-discretion standard See Na
twnal Hockey League v Metropoluan Hockey Club, Inc.
427 US 639 (1976)

1987 AMENDMENT

The amendments are technical No substantive change 1s
mntended

1993 AMENDMENT

Subdivision (b) One purpose of this amendment 1s to
provide a more appropnate deadline for the mitial schedul
mg order required by the rule The former rule directed
that the order be entered within 120 days from the filing of
the complamt This requirement has created problems
because Rule 4(m) allows 120 days for service and ordmnarily
at least one defendant should be available to participate 1n
the process of formulating the scheduling order The revi
s1on provides that the order 18 to be entered within 90 days
after the date a defendant first appears (whether by answer
or by a motion under Rule 12) or, if earher (as may occur mn
some actions agamnst the United States or if service 18
wawved under Rule 4), within 120 days after service of the
complamt on a defendant. The longer time provided by the
revision 18 not mtended to encourage unnecessary delays in
entermg the scheduling order Indeed, in most cases the
order can and should be entered at a much earher date
Rather, the additional time 1s mntended to alleviate problems
in multi-defendant cases and should ordmarily be adequate

Rule 16

to enable participation by all defendants mtially named 1n
the action

In many cases the scheduling order can and should be
entered before this deadlme However when setting a
scheduling conference the court should take into account
the effect this setting will have in establishing deadhnes for
the parties to meet under revised Rule 26(f) and to ex
change information under revised Rule 26(a)(1) While the
parties are expected to stipulate to additional tume for
making thewr disclosures when warranted by the ewrcum

stances a scheduhng conference held before defendants

have had time to learn much about the case may result in
diminishing the value of the Rule 26(f) meeting, the parties’
proposed discovery plan, and indeed the conference itself

New paragraph (4) has been added to highhght that 1t will
frequently be deswrable for the scheduling order to melude
provisions relating to the tuming of disclosures under Rule
26(a) While the mtial disclosures required by Rule 26(a)(1)
will ordinanly have been made before entry of the schedul
ing order, the timing and sequence for disclosure of expert
testimony and of the witnesses and exhibits to be used at
trial should be tailored to the crrcumstances of the case and
18 2 matter that should be considered at the mmitial schedul-
mng conference Sumilarly, the scheduling order mght con
tain provisions modifymng the extent of discovery (e g, num-
ber and length of depositions) otherwise permitted under
these rules or by a local rule

The report from the attorneys concerning thewr meeting
and proposed discovery plan as required by revised Rule
26(f), should be submtted to the court before the schedubng
order 18 entered Thew proposals, particularly regarding
matters on which they agree should be of substantial value
to the court in setting the timing and hmitations on discov
ery and should reduce the time of the court needed to
conduct a meaningful conference under Rule 16(b) As
under the prior rule while a scheduling order 18 mandated
a schedulng conference 18 not. However n view of the
benefits to be derived from the ltigants and a judicial
officer meeting mn person, a Rule 16(b) conference should, to
the extent practicable be held mn all cases that will mvolve
discovery

This subdivision as well as subdmision (¢)(8), also 18
revised to reflect the new title of Umted States Magistrate
Judges pursuant to the Judicial Improvements Act of 1990

Subdmision (¢) The primary purposes of the changes n
subdivision (c) are to call attention to the opportumties for
structurmg of tnal under Rules 42 50, and 52 and to
elminate questions that have occasionally been rawsed re-
garding the authority of the court to make approprate
orders designed either to facilitate settlement or to provide
for an efficient and economucal tnal The prefatory lan
guage of this subdmsion 18 revised to clarfy the court’s
power to enter appropriate orders at a conference notwith
standing the objection of a party Of course settlement 1s
dependent upon agreement by the parties and indeed a
conference 18 most effective and productive when the parties
participate 1n a spimt of cooperation and mindful of therwr
responsibihties under Rule 1

Paragraph (4) 18 revised to clanify that in advance of tral
the court may address the need for and possible hmitations
on the use of expert testimony under Rule 702 of the
Federal Rules of Evidence Even when proposed expert
testimony mught be admissible under the standards of Rules
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403 and 702 of the enidence rules, the court may preclude or
it such testimony if the cost to the htigants—which may
mclude the cost to adversaries of securing testimony on the
same subjects by other experts—would be unduly expensive
given the needs of the case and the other evidence available
at tnal

Paragraph (5) 1s added (and the remamng paragraphs
renumbered) 1n recogmtion that use of Rule 56 to avod or
reduce the scope of tmal 18 a topic that can, and often
should, be considered at a pretnal conference Renumber
ed paragraph (11) enables the court to rule on pendmng
motions for summary adjudication that are ripe for decision
at the time of the conference Often, however the potental
use of Rule 56 18 a matter that arnses from discussions
geunng a conference The court may then call for motions to

filed

Paragraph (6) 18 added to emphasize that a major objec
tive of pretrial conferences should be to consider appropri-
ate controls on the extent and tuming of discovery In many
cases the court should also specrfy the times and sequence
for disclosure of written reports from experts under revised
Rule 26(a)(2)(B) and perhaps direct changes n the types of
experts from whom written reports are requred Consider-
ation should also be gven to possible changes 1n the timing
or form of the disclosure of trial witnesses and documents
under Rule 26(a)(3)

Paragraph (9) 18 revised to describe more accurately the
various procedures that, in addition to traditional settlement
conferences, may be helpful n settlng Itigation Even if a
case cannot immediately be settled, the judge and attorneys
can explore possible use of alternative procedures such as
mini-trials, summary jury trals, mediation, neutral evalua-
tion and nonbmdmg arbitration that can lead to consensual
resolution of the dispute without a full tmal on the ments
The rule acknowledges the presence of statutes and local
rules or plans that may authorwze use of some of these
procedures even when not agreed to by the parties See 28
USC §§ 473(a)(6), 473(b)(4), 651-58, Section 104(b)(2),
PubL 101-650 The rule does not attempt to resolve
questions as to the extent a court would be authonzed to
require such proceedings as an exerase of 1its imherent
powers

The amendment of paragraph (9) should be read m con
Junction with the sentence added to the end of subdvision
(e), authonzing the court to direct that, in appropriate cases,
a responsible representative of the parties be present or
available by telephone during a conference in order to
discuss possible settlement of the case The sentence refers
to participation by a party or its representative Whether
this would be the mndmvidual party, an officer of a corporate
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party, a representative from an msurance carner, or some-
one else would depend on the circumstances Particularly
m bbigation in which governmental agences or large
amounts of money are involved, there may be no one with
on the-spot settlement authority, and the most that should
be expected 18 access to a person who would have a major
role 1 submitting a recommendation to the body or board
with ultimate decision-malang responsibiity The selection
of the appropriate representative should ordmanly be left to
the party and 1ts counsel Finally, 1t should be noted that
the unwillingness of a party to be available, even by tele-
phone for a settlement conference may be a clear signal
that the time and expense mvolved in pursuing settlement 18
likely to be unproductive and that personal participation by
the parties should not be requwred

The explieit authorzation mn the rule to requre personal
participation mn the manner stated 15 not intended to lmit
the reasonable exercise of the court’s mherent powers, ¢g
G Heuleman Breunng Co v Joseph Oat Corp 871 F.24 648
(7th Car 1989), or its power to requwe party participation
under the Civil Justice Reform Act of 1990 See 28 USC
§ 473(b)(5) (avl justice expense and delay reduction plans
adopted by district courts may include requirement that
representatives “with authority to bind [parties] n settle-
ment discussions” be available durmng settlement confer
ences)

New paragraphs (13) and (14) are added to call attention
to the opportunities for structuring of tral under Rule 42
and under revised Rules 50 and 52

Paragraph (15) 18 also new It supplements the power of
the court to lumt the extent of evidence under Rules 403 and
611(a) of the Federal Rules of Evidence, which typically
would be mvoked as a result of developments during trial
Limuts on the length of trial estabhshed at a conference i
advance of tmal can provide the parties with a better
opportumty to determmne priorties and exercse selectivity
n presenting evidence than when hmits are imposed during
tral Any such lmits must be reasonable under the crreum-
stances, and ordmnanly the court should impose them only
after receiving appropriate submussions from the parties
outlining the nature of the testimony expected to be pre-
sented through various witnesses, and the expected duration
of direct and cross-exammation

EprroriaL NoTeS

Change of Name Reference to United States mags-
trate or to magstrate deemed to refer to Umited States
magstrate judge pursuant to section 321 of Pub L. 101-650,
set out as 2 note under section 631 of this title

IV PARTIES

Rule 17 Parties Plamtiff and Defendant, Ca
pacity

(a) Real Party In Interest. Every action shall be

prosecuted in the name of the real party in mterest

An executor, admimstrator, guardian, bailee, trustee

of an express trust, a party with whom or in whose

name a contract has been made for the benefit of

another, or a party authorized by statute may sue n
that person’s own name without jormng the party for
whose benefit the action 1s brought, and when a
statute of the United States so prowides, an action for
the use or benefit of another shall be brought mn the
name of the Umited States No action shall be dis-
mussed on the ground that 1t 1s not prosecuted 1n the

Complete Annotation Materials see Title 28 US C.A.
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Rearrangement of the Discoverv Rules

The present discovery rules are structured entwrely 1n
terms of mdividual discovery devices except for Rule 27
which deals with perpetuation of testimony and Rule 37
which provides sanctions to enforce discovery Thus Rules
26 and 28 to 32 are 1 terms addressed onh to the taking of a
deposition of a party or third person Rules 33 to 36 then
deal 1n suceession with four additional discovery devices
Written interrogatories to parties production 1or inspection
of documents and things phvsical or mental examination and
requests for admission

Under the rules as promuigated mn 1938 therefore each of
the discovery devices was separate and self-contamed A
defect of this arrangement 1s that there 1s no natural location
In the discovery rules for provisions generallv applicable to
all discovery or to several discovery devices From 1938
until the present a few amendments have apphed a discovery
proviston to several rules For example m 1948 the scope of
deposition discovery in Rule 26(b) and the prowision for
protective orders m Rule 30(b) were mcorporated by refer
ence m Rules 33 and 3¢ The arrangement was adequate so
long as there were few provisions govermng discoverv gener
ally and these provisions were relativelv simple

As will be seen however a series of amendments are now
proposed which govern most or all of the discoverv devices
Proposals of a similar nature will probably be made n the
future Under these eircumstances 1t 1s very desirable even
necessarv that the discovery rules contain one rule address
mg itself to discovery generally

Rule 26 1s obviously the most appropriate rule for this
purpose One of 1ts subdvisions Rule 26(b) m terms gov
erns onhv scope of deposition discovery but 1t has been
expresshy 1ncorporated by reference m Rules 33 and 34 and
1s treated by courts as setting a general standard By means
of a transfer to Rule 26 of the provisions for protective
orders now contained m Rule 30(b) and a transfer from Rule
26 of provisions addressed exclusively to depositions Rule 26
18 converted mto a rule concerned with discovert generallv
It becomes a convenmient vehicle for the inclusion of new
provisions dealing with the scope timing and regulation of
discovery  Few additional transfers are needed See table
showing rearrangement of rules set out following this state
ment

There are, to be sure disadvantages i transferring any
provision from one rule to another Famharitv with the
present pattern remforced by the references made by prior
court decisions and the varous secondarv writings about the
rules 1s not hightlv to be sacrificed Rewision of treatises and
other reference works 1s burdensome and costly Moreover,
many States have adopted the existing pattern as a model for
therr rules

On the other hand, the amendments now proposed will in
any event require revision of texts and reference works as
well as reconsideration bv States following the Federal mod-
el If these amendments are to be incorporated m an
understandable way, a rule with general discoverv provisions
1s needed As will be seen, the proposed rearrangement
produces a more coherent and mtelhigible pattern for the
discovery rules tzken as a whole The difficulties desenbed
are those encountered whenever statutes are reexamined and
revised Falure to rearrange the discoverv rules now would

freeze the present scheme making future change even p,
difficult

Table Showing Rearrangement of Rules

Existing Rule No New Rule g
26(a) 30(a; 3
26(c) 30
26(d) 32
26(e) 2y
26(f) 32¢
30(a) oo
30(b) 20
32 32

Rule 26  General Provisions Gov erming Discon
erv, Duty of Disclosure

(a) Required Disclosures, Methods to Discoyver
Additional Vatter

(1) Initial Disclosures Except to the euten
otherwise stipulated or directed by order ot locdl
rule a party shall, without awaiting a discove
request provide to other parties

(4) the name and if known, the address ana
telephone number of each individual Iikeh to have
discoverable mformation relevant to disputes
facts alleged with particularity m the pleading-
identifying the subjects of the mnformation

(B) a copv of or a description bv category and
location of all documents data compilations and
tangible things in the possession custodv o con
trol of the party that are relevant to disputed
facts alleged with particularity in the pleading-

(C) a computation of any categorv of damage
claimed by the disclosing party, making available
for mspection and copving as under Rule 34 the
documents o1 other evidentiary material not prn
eged o1 protected from disclosure on which such
computation 1s based meluding materials bearing
on the natwre and extent of mjuries suffered and

(D) for inspection and copying as under Rule

34 anv 1mnsurance agreement under which am

person carrving oh an Insurance business may be

hable to satisfv part or all of a judgment whicl

may be entered 1n the action or to ndemmfy o

reimbw se for payments made to satisfy the juag

ment

Uniess otherwise stipulated or directed by the
court these disclosures shall be made at or within
10 days after the meetmg of the parties under
subdivision (f) A party shall make 1ts mitial disclo
sures based on the information then reasonabl
available to 1t and 1s not excused from making it~
disclosures because 1t has not fully completed it~
investigation of the case or because it challenges the
sufficiency of another partv’s disclosures or becau-¢
another party has not made its disclosures

(2) Disclosure of Expert Testimony

Complete Annotation Matenals see Title 28 USC A
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(4) In addition to the disclosures required bv
paragraph (1), a partv shall disclose to other
parties the identity of anv person who may be
u~ed at trial to present evidence under Rules 702,
-03 or 705 of the Federal Rules of Ewidence

{B) Except as otherwise stipulated or directed
m the court, this disclosure shall, with respect
w0 1 witness who 1s retamed or speciallv em-
ploved to provide expert testimonv in the case or
whowe duties as an employee of the partv regu-
1uah mvolve giving expert testimony, be accom
panied by a written report prepared and signed
hy the witness The report shall contam a com-
plete statement of all opimons to be expressed
ind the basis and reasons therefor, the data or
othet information considered by the witness in
tormung the opmions, anv exhibits to be used as
v ~summary of or support for the opinions, the
qualifications of the witness including a list of
il publications authored bv the witness within
the pteceding ten vears, the compensation to be
pud for the study and testimonv and a listing
of anv other cases i which the witness has
testifled as an expert at tral or by deposition
within the preceding four vears

(C) These disclosures shall be made at the
times and m the sequence directed by the court
In the absence of other duections fiom the court
n stipulation by the parties the disclosures shall
be made at least 90 days before the t11al date or
the date the case 1s to be ready for tral or if the
(v1dence 1s ntended solelv to contradiet or 1ebut
evidence on the same subject matter 1dentified bv
wnothet partv under paragraph (2)(B) within 30
davs after the disclosure made bv the other par-
tv The parties shall supplement these disclo-
-ures when required under subdivision (e)(1)

(3} Pretrial Disclosures In addition to the dis-
'osures requued mn the preceding paragraphs a
ruty shall provide to other parties the following
formation regarding the evidence that it may
t1esent at tral other than solelv for impeachment
BULDOSES

(1) the name and 1f not previoushh provided,
the address and telephone number of each wit
ness separately identifving those whom the party
expects to present and those whom the party mav
.l if the need arises,

(B) the designation of those witnesses whose
e-timony 15 expected to be presented by means
't 4 deposition and, 1f not taken stenographicallv,
4 lanseript of the pertinent portions of the depo-
~Lon testimonv, and

(C) an appropriate 1dentification of each docu-
ment or other exhibit including summaries of
other evidence separately 1dentifying those which

Rule 26

the partv expects to offer and those which the

party may offer if the need arises
Unless otherwise directed by the court these disclo-
sures shall be made at least 30 davs before tral
Within 14 days thereafter, unless a different time 1s
specified by the court, a party may serve and file a
hst disclosmg (1) any objections to the use under
Rule 32(a) of a deposition designated by another
party under subparagraph (B) and (u) any objec-
tion, together with the grounds therefor, that may
be made to the admissibility of materials identified
under subparagraph (C) Objections not so dis-
closed other than objections under Rules 402 and
403 of the Federal Rules of Ewidence, shall be
deemed waived unless excused by the court for
good cause shown

(4) Form of Disclosures, Filing Unless other
wise directed by order or local rule all disclosures
under paragraphs (1) through (3) shall be made mn
writing, signed, served, and promptiv filed with the
court

(5) Methods to Discover Additional Miatter
Parties may obtamn discovery by one or more of the
following methods deposttions upon oral examina
tion or wrtten questions, written interrogatories,
production of documents or things or permission to
enter upon land or other property under Rule 34 or
45(a)(1)(C), for inspection and other purposes
physical and mental examinations and requests for
admission

(b) Discovery Scope and Laimits Unrless othe:

wise limited by order of the court i accordance with
these rules, the scope of discoverv 1s as follows

(1) In General Parties may obtain discovery
regarding anv mattet, not privileged which 1s rele-
vant to the subject matter involved 1n the pending
action, whether 1t relates to the claim or defense of
the party seeking discovery or to the claim or
defense of any other party, meluding the existence
description, nature custody condition and location
of any books documents, or other tangible things
and the identitv and location of persons having
knowledge of anv discoverable matter The nfor
mation sought need not be admissible at the trial if
the information sought appears reasonably caleulat-
ed to lead to the discovery of admussible evidence

(2) Limitations By order or bv local rule the
court may alter the limits in these rules on the
number of depositions and imterrogatories and may
also limit the length of depositions under Rule 30
and the number of :equests under Rule 36 The
frequency or extent of use of the discoverv methods
otherwise permitted under these rules and by anv
local rule shall be limited by the court if it deter
mines that (1) the discoverv sought is unreasonably
cumulatine or dupheative or 1s obtamnable from

Complete Annotation Matenals see Title 28 USCA

175



Rule 26

some other source that 1s more convement less
burdensome 01 less expensive (1) the party seeh-
mg discovery has had ample oppoitumty by discov
erv imn the action to obtamn the information sought,
or () the burden or expense of the proposed
discovery outweighs 1ts lhikelv benefit taling into
account the needs of the case the amount n contro
versy the parties resources the mmportance of the
1ssues at stahe 1n the htigation and the importance
of the proposed discovery in resolving the issues
The court may act upon its own iutiative after
teasonable notice or pursuant to a motion under
subdivision (c)

(3) Trial Preparation Materials Subject to
the provisions of subdmision (b)(4) of ths rule, a
party may obtain discovery of documents and tangs-
ble things otherwise discoverable under subdivision
{(b)(1) of thi~ tule and prepared m anticipation of
Iitigation or for tral by or for another party or by
or for that other party’s representative (including
the other party < attorney, consultant swrety, m
demmitor, msurer or agent) onlv upon a showimng
that the party seeking discoverv has substantial
need of the materials in the preparation of the
partv’s case and that the party 1s unable without
undue hardship to obtain the substantial equivalent
of the materials bv other means In ordering dis-
covery of such materials when the required showing
has been made the court shall protect agamst
disclosure of the mental impressions, conclusions
opuuons or legal theories of an attorney or other
representative of a party concermng the hitigation

A party may obtain without the required showing a
statement concerming the action or ifs subject matter
previously made by that party Upon request, a
person not a pattv mav obtamn without the requned
showing a statement concernng the action or 1ts
subjeet matter previouslv made by that person If
the request 1= refused, the person may move for a
court ordet The provisions of Rule 37(a)4) apply to
the award of eapenses mcurred in relation to the
motion For purposes of this paragraph, a statement
previously made 1s (A) a written statement signed or
otherwise adopted or approved by the person making
it, or (B) a stenographic, mechanical, electrical, or
other recording, or a transcription thereof, which 1s a
substantially verbatim recital of an oral statement by
the person making it and contemporaneously record-
ed

(4) Tral Preparation Experts

(A) A party may depose any person who has

been 1dentified as an expert whose opmions may

be presented at trial If a report from the expert

18 required under subdivision (a)(2)(B), the depo-

sition shall not be conducted until after the report

1s provided

RULES OF CIVIL PROCEDURE

(B) A partv mav through interrogatore. |
by deposition discover facts hnown or opimgr
held by an expert who has been ietaneq |
specially emploved by another party mn antiay,
tion of litigation or preparation for trial and wh,
1= not expected to be called as a withess at t1)
onh as provided 1 Rule 35(b) or upon & showing
of exceptional cncumstances under which it
mp1acticable for the party seeling discoverv g,
obtain facts or opinions on the same subject b
othel means

(C) Unless manifest mjustice would result (;,
the court shall require that the party seelung
discovery pay the expert a reasonable fee for time
spent m responding to discovery under this subd
vision and (1) with respect to discovery obtaineq
under subdivision (b)(4)(B) of this rule the cow:
shall require the party seeking disecovery to pa
the other partv a farr portion of the fees and
expenses reasonably incurred by the latter part,
In obtaimng facts and opimeons from the expert

(5) Claims of Prinvilege or Protection of Trial
Preparation Materials When a partv withholds
mformation otherwise discoverable under these
rules by claiming that it 1s privileged or subject to
protection as trial preparation material, the part
shall make the claim expressly and shall desciibe
the natwe of the documents, commumecations o1
things not produced or disclosed 1n a manner that
without revealing information itself privileged o
protected will enable other parties to assess the
applicabihity of the privilege or protection

(¢) Protective Orders Upon motion by a partv o1
by the person from whom discovery is sought, accom
paned by a cettification that the movant has m good
faith conferred or attempted to confer with othe
affected parties in an effort to resolve the dispute
without court action, and for good cause shown the
court in which the action is pending or alternatreh
on mattets relating to a deposition, the court mn the
dstrict where the deposition 1s to be taken may make
anv order which justice requires to protect a party ol
petson from annoyance embarrassment oppression
or undue burden or evpense including one or more of
the following

(1) that the disclosure or diseoverv not be had,

(2) that the disclosure or discovery may be had
only on specified terms and conditions meluding a
designation of the time or place

(3) that the discoverv may be had onlv by a
method of discoverv other tnan that selected by the
party seelung discoversy,

(4) that certamn matters not be mqured mto or
that the scope of the disclosure or discovery be
hmited to certain matters,
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(5) that discovery be conducted with no one pres-
ent except persons designated by the court

(6) that a deposition after bemng sealed be
opened only by order of the court,

(7) that a trade secret or other confidential re-
~earch development or commercial information not
he 1evealed or be revealed only 1n a designated wav,
nd

(3) that the parties simultaneouslv file specified
documents or mformation enclosed in sealed envel
ope- to be opened as directed bv the court

It the motion for a protective order 1s denied in whole
o 1n part the court mav on such terms and condi-
nuns as are Just, order that anv party or other person
provide or permit discoverv  The provisions of Rule
yit)(4) apply to the award of expenses incurred in
1¢]1tion to the motion

(d) Timing and Sequence of Discoverv Except
when authorized under these rules o1 bv local rule
order ot agreement of the parties a partv mav not
~cth discovery from anv source before the parties
h e met and conferted as 1equired by subdivision (f)
1 nless the court upon motion for the convenience of
purties and witnesses and n the interests of justice,
nders otherwise methods of discovery mav be used
in v sequence and the fact that a partyv 1s conduet-
me discoverv, whether by deposition or otherwse,
~hll not operate to delav anv other party s discovery

(e) Supplementation of Disclosures and Re-
sponses A party who has made a disclosure under
ubxdnision (a) or responded to a 1equest tor discovery
with a disclosure or 1esponse is under a duty to
unnlement or correct the disclosure or response to
mclude mformation thereatter aecquued if ordered by
The comt or 1n the following erreumstances

(1) A party 1s under a dutv to supplement at
ippropriate mntervals 1ts disclosuies under subdivi-
son (a) if the party learns that in some material
1espect the mformation disclosed 15 incomplete or
mcorzect and if the additional or cortective informa-
ton has not otherwise been made hnown to the
Ther parties during the discovers process or

rning - With respect to testimony of an expert
tom whom a report 1s required under subdivision

U2)B) the dutv extends both to mformation con-
uned m the ieport and to mformation provided

vough a deposition of the expert and anv addi
on> or othe. changes to this mtormation shall be
tisclosed by the time the party s disclosutes under
Rule 26(a)(3) are due

t2) A party 1s under a duty seasonably to amend
¢ P01 response to an interiogatory request for
bloaiction or request for admission if the party
tdins that the response 1s i some material 1espect
“iomplete 0r 1incorrect and if the additional or
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corrective information has not otherwise been made
known to the other parties during the discovery
process or m writing

(f) Meeting of Parties, Planning for Discovery
Except mn actions exempted by local rule or when
otherwise ordered the parties shall, as soon as practi-
cable and m any event at least 14 davs before a
scheduling conference 1s held or a scheduling order 1s
due under Rule 16(b) meet to discuss the nature and
basts of their claims and defenses and the possibilities
for a prompt settlement or resolution of the case, to
make or arrange for the disclosures required bv sub-
dmvision (a)}(1), and to develop a proposed discovery
plan The plan shall indicate the parties’ views and
proposals concerning

(1) what changes should be made m the timing,
form, or requirement for disclosures under subdrvi-
sion (a) or local rule, including a statement as to
when disclosures under subdivision (a)1l) were
made or will be made

(2) the subjects on which discovery may be need
ed, when discovery should be completed, and wheth
er discoverv should be conducted in phases ot be
limited to or focused upon particular 1ssues,

(3) what changes should be made mn the limita-
tions on diseoverv imposed under these rules o1 bv
local rule and what other limutations should be
mposed and

(4) any other orders that should be entered by
the court under subdivision (¢) or under Rule 16(b)
and (c)

The attornevs of record and all unrepresented parties
that have appeared 1n the case are jointlv responsible
for arranging and being present or 1epresented at the
meeting, for attempting n good faith to agree on the
proposed discovery plan, and for submitting to the
court within 10 days after the meeting a written
report outlining the plan

(g) Signing of Disclosures, Discovery Requests,
Responses, and Objections

(1) Everv disclosure made pursuant to subdmwi-
sion (a)(1) or subdmvision (a)(3) shall be sigrned by at
least one attorney of record in the attorneys indi-
vidual name whose address shall be stated An
unrepresented partv shall sign the disclosure and
state the partvs address The signature of the
attorney or party constitutes a certification that to
the best of the signer’s knowledge, information and
belief formed after a reasonable inquiry, the disclo-
sure 1s complete and correct as of the time 1t 1s
made

(2) Bvery discovery request response, or objec
tion made bv a partv represented by an attorney
shall be signed by at least one attorney of record m
the attorney s individual name whose address shall
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be stated An unrepresented partv shall sign the
request response or objection and state the partv’s
address The signature of the attorney or party
constitutes a certification that to the best of the
signer s knowledge information, and behef, formed
after a reasonable mnquury the request response, or
objection 18

(A) consistent with these rules and warranted
by ewsting law or a good faith argument for the
extension modification or reversal of existing
law,

(B) not mterposed for any improper purpose,
such as to harass ot to cause unnecessary delay
or needless merease m the eost of ifigation, and

{C) not unxeasonable or undulv burdensome or
expensive, given the needs of the case the discov-
ety already had 1n the case, the amount i contro-
versy and the mmportance of the 1ssues at stake
i the hitigation

If a request response or objection 1s not signed, it
shall be stricken unless 1t 1s signed promptly after
the ormussion 1s called to the attention of the party
making the request, response, or objection, and a
party shall not be obhgated to take any action with
respect to 1t until 1t 1s signed
(3) If without substantial justification a cer tifica-
tion 1s made mn violation of the rule the court, upon
motion or upon its own mitiative, shall impose upon
the person who made the certification the party on
whose behalf the disclosure, request response, or
objection 1s made or both, an appropriate sanction,
which may meclude an order to pav the amount of
the reasonable expenses mncurred because of the
violation, mecluding a reasonable attorney’s fee
(As amended Dec 27 1946 eff Mar 19 1948 Jan 21 1963
eff Julv 1 1963 Feb 28 1966 eff Julv 1, 1966 Mar 30
1970 eff Juh 1 1970 Apr 29 1980 eff Aug 1 1980 Apr
28 1983 eff Aug 1 1983 Mar 2 1987 eff Aug 1 1987
Apr 22 1993 eff Dec 1 1993)

Summary of Federal District Courts Response
to Rule 26 Amendments

For a swmmary of actions taken by federal district
courts in response to amendments to this rule effec
twe December 1, 1993 see 1997 US Code Congres
swonal & Admaimistratie News Pamphlet No 4

ADVISORY COMMITTEE NOTES
1937 Adoption

Note to Subdmvision (a) This rule freelv authorizes the
taking of depositions under the same ecwrcumstances and by
the same methods whether for the purpose of discovery or
for the purpose of obtaining evidence Many states have
adopted this practice on account of its simpherty and effec
tiveness safeguarding 1t by mmposing such restrictions upon
the subsequent use of the deposition at the trial or hearing as
are deemed advisable See Ark Civ Code (Crawford 1934)
§§ 606 to 607 Cahf Code CivProc (Deermg 1937) § 2021
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1 Colo Stat Ann (1935) Code Crv Proc % 376 Idaho Cqq.
Ann (192) § 16-906 Ill Rules of Pract Rule 19 (Smy,
Hurd Il Stat~ ¢ 110 § 25919) Smuth Hwrd Il State ¢ -,
§ 24 2 IndStat Ann (Burns 1933) §§ 2-1501 2-1506 J,

Codes (Carroll 1932) Crv Pract § 557 1 Mo Res Stat (192
§ 1753 4 Mont Rev Codes Ann (1935) § 10645 Neb Comy
Stat (1929) ch 20 §§ 1246-7 4 Nev Comp Laws (Hill\g
1929) § 9001 2 NHPubLaws (1926) ch 337 ¢
N C Code Ann (1935) § 1809 2 N D Comp Laws Ann (1913
§§ 7889 to 7897 2 Ohwo GenCode Ann (Page 192
§8 115206 1 OreCode Ann (1930) Tit 9 § 1503 i
S D Comp Laws (1929) §§ 2713-16 Vernons Ann Cn Star

Tex arts 3738 3752 3769 TUtah Rev StatAnn (193,
§ 104-01-7 Wash Rules of Practice adopted by the Suprem.
Ct Rule 8§ 2 WashRes Stat Ann  (Remungton 1932
§ 308-8 W VaCode (1931) ch 57 art 4 § 1 Compare
[former] Equtyv Rules 47 (Depositions—To be Tahen ip
Exceptional Instances) 54 (Depositions Under Revised Star
utes §% 863 865 866 867—Cross Examination), 58 (Diseor
erv—Interr ogatories—Inspection and Production of Docu
ments—Admission of Execution or Genuineness)

This and subsequent rules incorporate modify and broad
en the provisions for depositions under USC, Title 25
[former] 8% 639 (Depositions de bene esse when and whete
taken notice) 640 (Same mode of taking) 641 (Same
transmission to court) 644 (Depositions under dedrmus po
testatem and 1 perpetuam) 646 (Deposition under dedvmus
potestaten: how taken) These statutes are superseded in
so far as they daffer from this and subsequent rules USC
Title 28 [former] § 643 (Depositions tahen i mode pre
seribed by State laws) 1s superseded by the third sentence of
Subdision (a)

While a number of states permt discoverv onlv from
parties or thewr agents others either mahe no distinction
between parties or agents of parties and ordnary witnesses
or authorize the taking of ordmarv deposttions without
restriction fiom amy persons who have knowledge of rele
vant facts See Ark Cn Code (Crawford 1934) §§ 606 to
607 1 Idaho Code Ann (1932) § 16~906 Il Rules of Pract
Rule 19 (Smuth Hurd Il Stats ¢ 110 § 20919) Smuth Hud
Ill Stats ¢ 51 § 24 2 Ind Stat Ann (Burns 1933) § 2-1501
Kx Codes (Carroll 1932) Cnv Pract §§ 554 to 558 2 Md
Ann Code (Bagby 1924) Art 35 § 21 2 Mmn Stat (Mason
1927) § 9820 MoStAnn §§ 1753 1759 pp 4023 4026
Neb Comp Stat (1929) ch 20 §§ 1246-7 2 N H Pub Law-
(1926) ch 337 § 1 2 N D Comp Lavws Ann (1913) § 7897 2
Ohio Gen Code Ann (Page 1926) §§ 115256 1 SD Comp
Laws (1929) §§ 2718-16 Vernons Ann Crvil Stats Tex arts
3738 3752 3769 Utah Rev StatAnn (1933) § 104-51-7
Wash Rules of Practice adopted bv Supreme Ct Rule 8 2
Wash Rev Stat Ann  (Remington 1932) § 308-8, W Va Code
(1931)ch 57 art 4 § 1

The more common practice m the United States 1s to tahe
depositions on notice by the party desiring them without am
order from the court and this has been followed mn these
rules See Cahf Code Civ Proc (Deering 1937) § 2031 2
Fla Comp Gen Laws Ann (1927) §§ 4405-7 1 Idaho Code
Ann (1932) § 16-902 Il Rules of Pract Rule 19 (Smuth
Hurd Il Stats ¢ 110 § 25919) Smuth Hurd Il Stats ¢ 51
§ 24 2 Ind Stat Ann (Burns 1933) § 2-1502 Kan Gen Stat
Ann (1935) § 60-2827 K Codes (Carroll 1932) Civ Pract
§ 565 2 MmnStat (Mason 1927) § 9820 Mo St Ann
§ 1761 p 4029 4 Mont Rev Codes Ann (1935) § 10651

Complete Annotation Materials see Title 28 USCA
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Chapter 8

THE PRETRIAL CONFERENCE
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& 81 Nature and Purposes of a Pretrial Conference

Aspects of modern litigation—especially expanded joinder of par-
ties and claims,' virtually unlimited discovery,? less informative plead
ings,® and increasingly complex and protracted cases—have created a
need for greater judicial intervention to focus controversies before trial
In many jurisdictions, including the federal courts, this has been
accomplished by use of the pretrial conference,* which 1s a meeting of
the attorneys (and sometimes the parties) with a trial judge or with a
magistrate possessing certain judicial powers?

The pretrial conference was unknown at common law®

It was

introduced 1n 1929 1n Wayne County, Michigan as a device for reliev

§82
1 See generally Chapters 6 and 16
2 See generally §§ 71-76 above
3 See generally § 52 above

4 Fed Civ Proc Rule 16 Ala Rules Civ
Proc Rule 16 ArnazRules CivProc Rule
16(a) Cal Rules of Ct Rules 208-18
West s Fla Stat Ann Rules Civ Proc Rule
1200 Vernons Ann Mo Civ Proc Rule
6201 See generally 6 C Wright & A
Miller Civil §§ 1521-30

5 In recent years the increase in the
number of very large and complicated law
suits has placed considerable pressure on
the judicia' system to develop special pro
~edures to keep these cases from unduly
clogging the calendar Among the recom
mendations to combat this problem 1s an
expanded use of multiple pretrial confer

179

ences commencing prior to discovery to
formulate 1ssues to channel discovery to
avold the excessive use of motions and to
set tumetables to keep the case moving
See generallv Manual for Complex Litiga
tion (5th ed 1981) This carefully struc
tured and expanded use of the pretrial
conference may help significantly in easing
the progress of these difficult cases

Federal Rule 16 also was amended m
1983 to promote better pretrial manage-
ment The amended rule encourages
scheduling through a series of conferences
and expands the list of matters that may
be considered by the court at the pretnal
conference 1n order to allow for better
management of the case

6 See 6 C Wrght & A Mller Civil
§ 1521 at 564
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ing an extremely congested court calendar? In 1938 the pretrial
conference was embodied in Federal Rule 16, which now has many
state counterparts ®

Today the pretrial conference may be used as a management tool,
controlling motion and discovery practice, preparing for and guiding
the trial * informing the parties what issues and facts are 1in controver
sv,'® and facilitating the decision of the case on its menits ' It also may
be utilized to encourage settlement of cases,'® thereby relieving the
pressure on court calendars '* There 1s a continuing debate over which
role should be primary Those emphasizing settlement tend to stress
its utiity to judges in urban areas with extremely crowded trial
calendars !* Those emphasizing preparation for trial argue that too
active judicial intervention causes coerced settlements,’> which leads to
dissatisfaction with the judicial system and raises the possibility of
prejudice 1n the settlement process Properly used to prepare for trial,
the pretrial conference undoubtedly also encourages settlements, since
1t makes parties aware of the strengths and weaknesses of their cases !

Studies of the pretrial conference have attempted to evaluate its
performance 1n terms of two criteria  First, does it encourage settle-
ment and reduce congestion®? !’ Second, does 1t increase the quality of

those trials that do take place and of the settlement process?'®

7 Id at 565

8 Fed Civ Proc Rule 16 Mass Rules
Civ Proc Rule 16 Minn Rules Civ Proc
Rule 16 Ohio Rules CivProc Rule 16
Some states have adopted modified ver
sions of the federal rule See eg IndTr
Proc Rule 16 N J Civ Prac Rule 425

9 Ely v Reading Co 424 F 2d 758 (3d
Cir 1970) Padovam v Bruchhausen 293
F2d 546 548 (2d Cir 1861) Lockwood v
Hercules Powder Co 7FRD 24 28(WD
Mo 1947)

10 Japanese War Notes Claimants
Assn of the Phullipines Inc v US 178
CtCl 630 373 F2d 356 (1967) certiorar:
denied 389 US 971 (1967), Meadow Gold
Prods Co v Wrnight 278 F 2d 867 868-69
(DCCir 1960) Lockwood v Hercules Pow
der Co 7FRD 24 28 (WD Mo 1947)

11 See Clark v Pennsylvania RR 328
F2d 591 594 (2d Cir 1964) certiorar: de
nied 377 US 1006 {1964) Mays v Disney
land Inc 213 Cal App 2d 297 28 Cal Rptr
689 (1963) 6 C Wright & A Miller Cival
§ 1522 at 567 Laws Pre Tnal Procedure
1 FRD 397 399 (1940)

12 Mott v City of Flora 3 FRD 232
(EDI11943) For a enticism of the cur
rent trend to encourage facihitating settle
ment, see Fiss Against Settlement 93
Yale LJ 1073 1075 (1984) ( Like plea
bargaming settlement 1s a capitulation to
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The

the conditions of mass society and should
be neither encouraged nor praised )

13 Identiseal Corp v Positive Identifi
cation Sys Inc 560 F2d 298 (7th Cir
1977) Elder Beerman Stores Corp v Fed
erated Dep t Stores Inc 439 F 2d 138 (6th
Cir1972) Thermo King Corp v Whites
Trucking Serv Inc 292 F 2d 668 671 (5th
Cir 1961)

14 See Note Pretrial Conference Pro
cedures 26 SCL Rev 481 485-86 (1974)

15 See Clark Objectives of Pre Tnal
Procedure 17 Ohio St L J 163 (1956) Mos
cowitz Glimpses of Federal Trials and Pro-
cedure 4 FRD 216 218 (1944)

16 Clark To an Understanding Use of
PreTrial 29 FRD 454 456 (1961) But
see Walker & Thibaut An Experimental
Examination of Pretrial Conference Tech
niques 55 Minn L Rev 1113 1134 (1971)

17 M Rosenberg The Pretrial Confer
ence and Effective Justice 25 (1964) Gour
ley Effective Pretrial Must Be the Begin
ning of Trial 28 FRD 165 (1962) Martz
Pretrial Preparation 28 FRD 137 (1962)
Comment Califormia Pretrial in Action 49
Calif L Rev 909 (1961) Note Pretrial Con
ferences in the District Court for Salt Lake
County 6 Utah L Rev 259 (1959)

18 M Rosenberg The Pretnial Confer
ence and Effective Justice 25 (1964)
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studies focusing on settlement do not resolve the first question, they
.ndicate that congestion has been reduced in some parts of the coun-
try ' and not 1n others ?® The results of studies agree, however, that
the 1ssues and evidence 1n pretried cases are better presented, there is
less likely to be surprise, trials are fairer, and settlements are more
informed #

WESTLAW REFERENCES
fedrcivp rule /s 6 /s pretnal
170ak1922

/p settl! prepar!

§ 8 2 Procedural Aspects of the Pretrial Conference

Normally, the court 1s given discretion to order a pretrial confer
ence either on 1ts own motion or at the request of a party! In some
areas local rules actually require its use in all cases? Mandatory use
generally has been rejected, however, because a conference 1s a waste of
time n simple cases and the procedure will not work unless the judge
believes 1t will be useful® Thus, some jurisdictions that in the past
have used mandatory pretrial conferences have eliminated them,* 1n
too many cases they took more fime and cost more than they were

worth

The procedure governing a particular pretrial conference 1s largely

within the discretion of the judge

In many instances local court rules

provide guidance ® Despite this variety, some general observations can

be made

Once the court has called a pretrial conference, the attendance of
the attorneys 1s compulsory,® and pre-pretrial preparation, usually

Lynch Pretrial Procedure 39 N DL Rev
176 (1963)

19 Gourley Effective Pretrial Must Be
the Beginnming of Trial 28 FRD 165 168
(1962) Martz Pretrnal Preparation 28
FRD 137 137-38 (1962) Note Pretnal
Conferences 1in the District Court for Salt
Lake County 6 Utah L Rev 259 (1959)

20 M Rosenberg The Pretrial Confer
ence and Effective Justice 45 (1964) Com
ment California Pretrial in Action 49 Ca
Lf L Rev 909 917 (1961)

21 M Rosenberg The Pretrial Confer
ence and Effective Justice 29 (1964)
Lynch Pretrial Procedure 39 N DL Rev
176 (1963)

§ 82

1 McCargo v Hedrick 545 F2d 393
(4th Cir 1976) Sleek v JC Penney Co
324 F2d 467 (3d Cir1963) Hayden v
Chalfant Press Inc 281 F 2d 543 (9th Car
1960) Fed Civ Proc Rule 16 Ala Rules
Civ Proc Rule 16 N J Civ Prac Rule 4 25—
1{a)

181

2 Eg Local Rule 235-5 USDist
Court Hawan Local Rule 16 USDist
Court Kan Local Rule 5 U S Dist Court
W D Mich

3 Proceedings Cleveland Institute on
the Federal Rules 299 (1938) Comment
Calhformia Pretrial in Action 49 Calif L
Rev 909 924 926 (1961) Note Pretrial
Conference Procedures 26 SCL Rev 481
496 (1974)

4 Eg CalRules of Ct Rule 208

5 An examuration of some of the local
rules that have been adopted may be found
in Note Pretrial Conference A Critical
Examination of Local Rules Adopted by
Federal District Courts 64 Va L Rev 467
(1978)

6 Identiseal Corp v Positive Ident:fi
cation Sys Inc 560 F2d 298 (7th Cir
1977) Padovani v Bruchhausen 293 F 2d
546 (2d Cir 1961)
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including the submission of a special pretrial conference memorandum,
may be required ” Many courts require the presence at pretrial of the
same attorneys who will present the case at trial ® and who have full
power to make admissions of fact and enter into stipulations® Sanc-
tions may be 1mposed for failure to meet the court’s requirements,
these may range from assessment of costs !° against an offending party
who 1s late filing a memorandum, to the entry of a default or a
disrussal for failure to prosecute in the event of complete non-attend-
ance M or failure to file a memorandum !¢ or obey the pretrial order 13

The court 1s not limited to one pretrial conference but may call
several as the nature of the case indicates® In highly complex
Litigation as many as four pretrial conferences have been advocated '
When a series of conferences 1s scheduled, the first may take place
prior to discovery, to take care of preliminary matters and to schedule
the discovery and pretrial phase of the action!® This prediscovery
conference helps to frame the 1ssues, as well as to keep the cost of
discovery 1n check I However, in most cases, the pretrial conference 1s
held after discovery 1s essentially completed and shortly before trial 18
This 1s logical because at that time each side should be thoroughly
familiar with the strengths and weaknesses of 1ts case and know whach
1ssues and facts 1t wishes to contest and which 1t 1s willing to concede
Thus, the parties are at an excellent point either to make an informed
settlement or to narrow the case for trial to those matters that
genunely are disputed

7 Local Rule 54(D) U S DistCourt
Del Local Civ Rule 2502 U S Dist Court

12 American Electromics Lab Inc v
Dopp 369 F Supp 1245 (D Del 1974) Sleek

EDist NC Local Rule 3006 USDist
Court WDist Tex 6 C Wright & A Mill
er Civil § 1524 at 577-78 581

8 Fed Civ Proc Rule 16(c)

9 Fed Civ Proc Rule 16(d) Cal Rules of
Ct Rule 210(a)

10 Gamble v Pope & Talbot Inc 181
F Supp 763 (E D Pa 1961) reversed in part
on other grounds 307 F2d 729 (3d Cir
1961) certiorari denied 371 U S 888 (1962)

Federal Rule 16 as amended in 1983
mandates that the judge require the party
or attorney representing him or both to
pay the reasonable expenses including at
torney fees 1ncurred by the opposing party
because of any noncompliance with a
scheduling of a pretrial order This sanc
tion can be avoided only if the judge finds
the noncompliance substantially justified
or if such an award would be unjust Fed
Civ Proc Rule 16(f)

11 ILink v Wabash RR 370 US 626
82 SCt 1386 8 LEd 2d 734 (1962) Suarez
v Yellow Cab Co 112 Ill App 2d 390 251
N E 2d 340 (1969)
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v JC Penney Co 26 FRD 209 (WD Pa
1960) vacated on other grounds 292 F 2d
256 (3d Cir 1961)

13 See § 83 below

14 Napolitano v Compania Sud Amer:
cana De Vapores 421 F2d 382 (2d Cir
1970) Lafe Music Inc v Edelstein 309
F 2d 242 (2d Cir 1962) (23 pretnial confer
ences held)

15 Manual for Complex Litigation
§ 040 (5th ed 1981)

16 Under Fed Civ Proc Rule 16(b) a
scheduling order now 1s required within
120 days after filing the complaint This
order may be 1ssued with or without a
formal scheduling conference

17 Manual for Complex Litigation
§ 100 (5th ed 1981)

18 Commercial Ins Co v Smith 417
F 2d 1330 (10th Cir 1969) Century Ref Co
v Hall 316 F 2d 15 (10th Cir 1963) Clark
Objectives of Pre Trial Procedure 17 Ohio
StLJ 163 165 {1956)
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In most jurisdictions a wide range of matters may be dealt with at
a pretrial conference It may be used to define the issues and facts still
in contention,’® to weed out extraneous 1ssues,” and to make rulings
relating to the remedies that might be awarded ! Amendments to the
pleadings mav be ordered if necessary -~ To facilitate the presentation
of evidence at trial, unnecessary items of proof may be eliminated,* the
authenticitv of documents may be determined,-* rulings on the admaissi-
bility of evidence may be made,” and lists of documents and witnesses
to be presented at trial may be required *® Matters also may be
referred to a master whose findings may be introduced as evidence 1n a
jury trial &

Under broad catchall provisions in the federal type of pretrial
conference rule, courts also have used the conference to rule on prelimi-
nary matters such as jurisdiction,”® rather than taking them up by
motion at the beginning of trial Thus, courts have decided questions
relating to stays,” consolidation or separation of issues for trial®® the
right to a jury trial,! and the details of ongoing discovery * at pretrial
conferences In view of the wide range of matters that may be
determined at pretrial and that will control the trial, counsel need to be

19 FDIC v Glickman 450 F2d 416
419 (9th Cir 1971) Manbeck v Ostrowsk:
384 F2d 970 (D CCir 1967) certiorar de
nied 390 US 966 (1968)

20 Manbeck v Ostrowsk: 384 F 2d 970
{D C Cir 1967) certiorar: demied 390 U S
966 (1968) Mull v Ford Motor Co 368
F2d 713 (2d Cir 1966)

21 Lundberg v Welles 93 F Supp 359
361 (SD N Y 1950)

22 FDIC v Glichkman 450 F2d 416
(9th Cir 1971) Hatnidge v Seaboard Sur
74 FRD 6(DO0Ok11976) Taylorv S & M
Lamp Co 190 Cal App 2d 700 12 Cal Rptr
323 (1961)

23 FDIC v Glickman 450 F2d 416
(9th Cir 1971) Manbeck v Ostrowsh: 384
F2d 970 (DCCir 1967) certiorar1 denied
390 US 966 (1968)

24 Pritchett v Etheridge 172 F 2d 822
(5th Cir 1949)

25 Prtchett v Etheridge 172 F 2d 822
(5th Cir 1949) In re Panoceanic Tankers
Corp 54 FRD 283 (SDNY1971) Eden
field v Crisp 186 So 2d 545 (Fla App 1966)

26 US v Hemphill 369 F 2d 539 (5th
Cir 1966) Clark v Pennsylvamia RR 328
F2d 591 (2d Cir 1964) certiorari demed
377 US 1006 (1964) Syracuse Broadcast
ing Corp v Newhouse 295 F2d 269 (2d
Cir 1961) Unita Oil Ref Co v Continental
O1l Co 226 FSupp 495 505 n 39 (D Utah
1964) Bodnar v Jackson 205 Kan 469
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70 P 2d 726 (1970) Fairbanks Publishing

Co v Francisco 390 P2d 784 (Alasha
1964) Ghisan v Kurth 153 Colo 102 384
P 2d 946 (1963)

27 Fed Civ Proc Rule 53(e) Wilson v
Kennedy 75 FSupp 592 (W D Pa 1948)
Fed Civ Proc Rule 186

28 AH Emery Co v Marcan Prods
Corps 389 F 2d 11 (2d Cir 1968) certiorar:
denied 393 U S 835 (1968)

29 Royster v Ruggerio 2 FRD 429
(E D Mich 1941) modified on other grounds
128 F2d 197 (6th Cir 1942) Niazy v St
Paul Mercury Ins Co 265 Minn 222 121
N W2d 349 (1963)

30 Joseph v Donover Co 261 F 2d 812
(9th Cir 1958)

31 Schram v Kolowich 2 FRD 343
(EDMich1942) In re 1208 Inc 3 FR
Serv 2d 1643 case 1 (D Pa1960) The 1980
amendments to Federal Rule 26 now au
thorize a special discovery conference
Fed Civ Proc Rule 26(f)

32 Eg Buffington v Wood 351 F2d
292 (3d Cir 1965) DiDonna v Zigarell: 61
N J Super 302 160 A 2d 655 (1960) See
Judicial Conference of the United States
Proposed Amendments to the Federal
Rules of Civil Procedure Relating to Dis
covery 48 FRD 485 524 532 (1969) The
1980 amendments to Federal Rule 26 now
authorize a special discovery conference
Fed Civ Proc Rule 26(f)
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fully prepared on all aspects of their cases at the final pretrial confer
ence

Certain matters have been definitely excluded from the purview of
the pretrial conference, however One party may not use 1t to steal his
opponent’s trial preparation, counsel are not to use the conference as a
discovery device or for a fishing expedition *®* Further, the conference
may not serve as a substitute for trial ¥ Although the pretrial judge
may grant summary judgment if there are no triable issues remain-
1ng,* he has no power to determine 1ssues of fact 3 The purpose of the
conference 1s to achieve voluntary agreements, 1t 1s improper for the
court to force concessions or settlement upon unwilling parties

Gaven the broad scope of the pretrial conference, and the powers of
the presiding judge there has been some discussion whether the pretrial
Judge should be the judge who will try the case When the conference
18 used primarily as a tool to induce settlement, a separate judge for
pretrial 1s to be preferred, as this reduces coercion and lessens attor
neys’ fears that positions taken in pretrial discussions will prejudice
them with the judge at trial if a settlement 1s not reached *® Generally,
if the conference 1s designed primarily for trial preparation, most
lawyers would favor having the same judge for pretrial and trial, they
view the conference as focusing the case not only for the parties but
also for the judge, allowing him to spend time prior to trial becoming
familiar with the issues and preparing background on the rulings that
will have to be made at trial * Some states deal with this problem by
providing for a separate settlement calendar,?® 1n these jurisdictions,
the pretrial judge will try the case without having participated in the
settlement conference

33 Berger v Brannan 172 F2d 241
(10th Cir 1949) certiorart demied 337 US

stipulate facts) Gullett v McCormick 421

941 (1949) Package Mach Co v Hayssen
Mfg Co 164 FSupp 904 (ED Wis 1958)
affirmed on other grounds 266 F 2d 56 (7Tth
Cir 1959)

34 Lynnv Smith 281 F 2d 501 (3d Cir
1960) Syracuse Broadcasting Corp v
Newhouse 271 F 2d 910 (2d Cir 1959) See
Gullett v McCormick 421 SW 2d 352 (Ky
1967)

35 Newman v Granger 141 F Supp 37
(WD Pa1956) affirmed per curiam 239
F2d 384 (3d Cir 1957) McComb v Trim
mer 85 F Supp 565 (DN J 1949) Green v
Kaesler Allen Lumber Co 197 Kan 788
420 P2d 1019 (1966) Ellis v Woods 453
SW2d 509 (Tex Civ App 1970)

36 Masculh v US 313 F2d 764 (8d
Cir 1963) Lynn v Smith 281 F 2d 501 (3d
Cir 1960)

37 JF Edwards Constr Co v Ander
son Safeway Guard Rail Corp 542 F 24
1318 (7th Cir 1976) (cannot force parties to
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SW2d 352 (Ky 1967) People ex rel
Horowitz v Canel 34 111 2d 306 215 N E 2d
255 (1966) Cf Kkrattenstein v Fox & Co
155 Conn 609 236 A 2d 466 (1967)

38 Thomas The Story of Pretrial in
the Common Pleas Courts of Cuyahoga
County 7 WResL Rev 368 391 (1953)
Note Pretnal Conference Procedures 26
SCL Rev 481 497 (1974) Note Pretrial
Conferences 1n the District Court for Salt
Lake County 6 Utah L Rev 259 261
(1959)

39 See Clark Objectives of Pre-Trial
Procedure 17 Ohio St LJ 163 165 (1956)
Kincaid A Judge s Handbook of Pre-Trial
Procedure 17 FRD 437 445 (1955)
Lynch Pretrial Procedure 39 N DL Rev
176 185-86 (1963) Wright The Pretnal
Conference 28 FRD 141 148 (1962)
Note Pretrial Conference Procedures 26
SCLRev 481 496 (1974)

40 Eg CalRules of Ct Rule 2075
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§ 83 The Pretrial Order

Although some state pretrial regulations do not provide for it,! the
federal rule and most of 1ts state counterparts require the court to issue
a pretrial order embodying the rulings made and matters agreed upon
at the pretmal conference? The pretrial order should incorporate all
admissions and stipulations of the parties, list the 1ssues remaining for
trial, and note any requirements for filing statements or lhists of
evidence and witnesses > In order to preserve the work done at pretrial
for use at trial and to avoid 1ts duplication there, the pretrial order 1s
particularly necessary in those cases in which the pretrial judge will
not try the case*

The method of formulating the pretrial order 1s within the court’s
discretion, it frequently 1s done by requiring all counsel to draft an
order and to present it for the court’s approval® If counsel cannot
agree upon an order, the court will formulate its own®

The order controls the subsequent course of the action” Although
1t can be modified to prevent manifest injustice,® some courts may
require a substantial showing of cause and may require any possibility
of prejudice to the opposing party to be overcome® The burden placed
on a party seeking to amend a pretrial order is greater than that
imposed when an amendment to the pleadings 1s sought ! This simply
reflects the different functions of the pleadings!' and the pretnal
conference ' and recognizes that the best way to make the conference
an effective means of controlling or shaping the trial i1s to enforce the

§83
1 Eg SCCrCtRule 43

2  Fed Civ Proc Rule 16(e) N M Dist Ct
Rules Civ Proc Rule 16

3 US v An Article of Drug etc Ac
notabs 207 F Supp 758 (DN J 1962)
Clark v US 13 FRD 342 344 (DOr
1952)

4 See Clark Objectives of Pre Trial
Procedure 17 Ohio StLJ 163 189 (1956)

5 Bradford Novelty Co v Samuel Eppy
& Co 164 FSupp 798 (EDNY 1958)
Curto v International Longshoremens &
Warehousemens Umon 107 FSupp 805
(D Or 1952) affirmed on other grounds 226
F2d 875 (9th Cir 1955) certioran: denied
351 US 936 (1956)

6 See Life Music Inc v Edelstein 309
F2d 242 243 (2d Cir 1962) Brinn v Ball
Insular Lines Inc 28 FRD 578 (ED Pa
1961)
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7 Amenican Home Assurance Co v
Cessna Aurcraft Co 551 F 2d 804 (10th Cir
1977) Colvin v US ex rel Magini Leas
ing & Contracting 549 F 2d 1338 (9th Cir
1577)

8 Stahlin v Hilton Hotels Corp 484
F 2d 580 (7th Cir 1973) Wallin v Fuller
476 F 2d 1204 (5th Cir 1973) Herrell v
Maddux 217 Kan 192 535 P 2d 935 (1975)

9 McKey v Fairbairn 345 F2d 739
(DCCir1965) City of Lakeland v Union
O Co 352 FSupp 758 (M D Fla1973)
Cornish v US 221 FSupp 658 (DOr
1963) reversed on other grounds 348 F 2d
175 (9th Cir 1965)

10 See § 526 above
11 See § 52 above

12 See § 81 above
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pretrial orders?!® Thus instructions given or evidence introduced
outside the scope of the pretral order may result in a mistral or 1n the
reopening of the case following appeal * Failure to comply with the
order may result in striking a defense *> the exclusion of evidence,!® or
in an extreme case, dismissal of the action ” Thus great care must be
taken 1n drafting the pretrial order Objections to it are waived if not
raised at the outset of the trial ® and they will lead to reversal upon
appeal only if the order was an abuse of the trial court’s discretion '

WESTLAW REFERENCES
170ak1935

13 Note Vanance From the Pre Trial
Order 60 Yale LJ 175 (1951)

14 Clark v Pennsylvamia RR 328
F2d 591 (2d Cir 1964) certiorari denied
377 US 1006 (1964) Seaboldt v Penn
sylvamia RR 290 F 2d 296 (3d Cir 1961)

15 G & R Corp v Amernican Sec &
Trust Co 523 F2d 1164 (D CCir 1975)
Associated Press v Cook 513 F2d 1300
(10th Cir 1975)

16 Matheny v Porter 158 F2d 478
(10th Cir 1946) Mellone v Lewis 233 Cal
App2d 4 43 Cal Rptr 412 (1965)

17 Delta Theatres Inc v Paramount
Pictures Inc 398 F 2d 323 (5th Cir 1968)
certiorari denied 393 US 1050 (1969)
Wirtz v Hooper Holmes Bureau Inc 327

F 2d 939 (6th Cir 1964) Kkromat v Veste
vich 14 Mich App 291 165 NW2d 428
(1968) Cf Usxmal Corp v Wall Indus
Inc 55 FRD 219 (SDFla1972) (defen
dants failure to comply with order or re
spond to plaintiff's motion for summary
judgment resulted in judgment for plain
tiff)

18 Hodgson v Humphnes 454 F 2d
1279 (10th Cir 1972) Community Nat Life
Ins Co v Parher Square Sav & Loan
Assn 406 F 2d 603 (10th Cir 1969)

19 Spellacy v Southern Pac Co 428
F 2d 619 (9th Cir 1970) Ely v Reading Co
424 F 2d 758 (3d Cir 19700 Cruz v US
Lines Co 386 F 2d 803 804 (2d Cir 1967)

§§ 84-90 are reserved for supplementary material
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INTERNATIONALT VEREINIGUUNG DER RICHTRER

UNIONE INTHERNA ALE DEI MAGISTRATI o~
UNION INFERNATWSPALE DES MAQGISTRAL1S $
INTERNATIONAU ABSUCIATION OF JUDGES

INTERNATIONAL AND EUROPEAN JUDGES
ASSOCIATIONS
E. Markel

Resume

1 Rolc and position of the independent judge m context of all other powers of state and
society also 1s the focal pont n all considerations about national and international judges associations,
because these orpamzations define their goals and activities accerding to judicial mdependence as the
central judicial concept

2 Expectation of society directly s focuscd om judicial mdcpendence People are
searching an authonty making them able to solve theu conflicts in a peaceful manner The judge 15 the
guarantor of the so-called peace by law protecting the fundamental nghts and hberties of people

3 Article 6 paragraph 1 of the Ewopcan Convention of Human Rights and Fundamcntal
Freedoms 1o most of the member states of the Convention enforced as an additional constitutional
provision, of few words but comprehensive, dealing with competence, structure, orgamization of and
procedurc beforc the courts, 1s bascd on a strict concept of separation of powers as indispensable
condition of judicial ndependence and impartality

4 In many statcs the judicial powcr has cxpericnced that the judiciary itself continuously
must look at the precautions for kecping and strengthening its independence It seldom finds support
fiom outsidc it must scck and find the stength of the third state power within itself That 1s the real
rcason, why judgces associations arc founded and the justification of thewr existence

5 Judges associations participate 1n all areas of court admumstration for welfare and
prospenty of thc statc To be focused on the judicial tndependence means that never partisan goals
must be connccted with judicial achivines and pohtical affibation strctly 15 to be avoided

6 Judges associations play an important part 1 sclection and education of candidates for
the judiciary and on-gomng traming of judges They have to look on sclf-contioling and sclf-punfying of
the judicial profession

7 National judges associations became aware that they are confronted n each state and
lcgal system with very similar problems In 1953 m Salzburg, Austna, the Intcrnational Association of
Judges (IAJ) was foundcd as an association of national organizations and not of individual judges

Besides co-operation on an immtcrmational Icvel and exchange of knowledge and expenences other
reason of the foundattou was to bc rcprescnted at the big intermational orgamizatons (e g United
Nations, Council of Ewiope)

8 Main goals arc the safeguard of the independence of the judicial authonty as an essential
requirement of the judicial function and the guarantee of human nghts and freedoms as well as the
constitutional and moral standing of the judicial authonty, inciease of expenence and understanding of
judges by exchange and co-opcration with other judges and ther associations and common study of
judicial problems of regronal national and umrversal interest for finding solutions to cope with

9 Description of orgamization, structure and activitics of the IAJ and its regional
assoctations For more details see further matenal
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The International Association of Judges was founded i Salzburg {Austna) m 1933 as a
professional, mon-political, micrnational organization, grouping not individual judges, but natenal
associations of judges, admiticd 10 the Assocfation by decision of s Central Council The mam amn of
the Association Is to safeguard the mdependence of the judiciary as an essential requiremnent of the judicial
funcnon and guarantee of human rights and freedoin

Today the organization encompasses S2 such national asscciations or represcntative groups from
five Continents

The Central Council of the 1A T, wluch 1¢ its deliberative body and on wiuch cach member-
association has two roprescatatives meets annually, preferably  a differcnt country every year

At the Porio meeting, which took place dunng the month of Scpember 1998, the hon Mrs
Piqueretle GIRARD, , "Conscilicr reférendaire a Ja Cour de Cassation” (France), was clected President of
the A} for the following two ycars The hon Massimo Bonomo Judge of the Supreme Court of
Cassation of Italy, was elected Secretary General

The Association bas consnitative status with the Counerl of Europe, with the lternational Labour
Officc and with the UN Econornic and Social Council

The Association has four Study-Conmssions, dealing respectively with judicial admunistation and
status of the judiciary, cvil law and procedure, criminal law and procedure public and social law  These
Commussions are composed of delegates from national associations, and as a rulc mect annually, generally
m the same location as the Central Council On the bass of reports prepared i advance and exchanged by
mail, the members of the Commussions study problems of common intcrest to the justice process i cvery
country of the world, on a comparative and transnational basis

The Association has four Regional Groups i) thc European Association of Judges 1) the
[beroamenican Group, ) the African Gronp  1v) the Asian North American and Oceantan Group

Periodically the Association orgamizes an International Congress The 7th World Congress wok
place m Macao m 1989 on the subject "Role and Position of the Judge m the Modern Pluralistic Society™

The most reeent mectings of the Central Council and of the Study-Commissions were held Porto
(Portugal 1998), San Juan (Pucrto Rico 1997), Amsterdam (The Netherlands, 1996) Tumis (Tumsia,
1998) Athens {Greeee, 1994), Sao Pavlo (Brazil, 1993), Sevilla (Spaiwn, 1992), 1n Switzerland (Crans-
Montana 1991), m Fmland (Helsmls, 1990) in Macao (1989), m Germany (Berly, 1988) m Ireland
(Dublin 1987) 1n ltaly (Rome, 1986), 1n Norway {O<lo, 19285), m Licchtenstein (Vaduz, 1984) in Senegal
(Dakar, 1983}, n Portugal (Maderra, 1582) m Austna (Vienna 1981) o Tumsia (Tums, 1980),
Sweaen (Stockholm, 1979)

At the last mectng i Porto m Scptember 1998 the Study-Comumissions discussed the followng
subjects Managing ease load - sccond part (1st Study Commussion) Appeal proceedings (2nd Study
Commission) The role of the lay person 1n the crimunal process (3rd Study Commission), Fundamental
structures that govern Iabor relations {4th Study Comnussion)

The next meeting of the Central Council and of the Studs Commussions will be hosted i Tapet
(Taiwan) by the R O C Association of Judges from 14 10 )& November 1999 The four Regiona Groups
will meet on 14 November

The following subjects will be discussed by the Study-Comrmussions mn 1999 Updating the
relatonship beiween the judiciary and the other functions of the state for the better delivery of jusuee (15t
Study Comnussion) Consequences of breach of contract (2nd Study Commussion) The nfluence of the
press and the other media upon mtegrsty and frecdom of opimion of the members of the judiciany i cnaunal
Justiee matters (3rd Study Comnussion} The stnke (4th Study Comnussion)
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PRESIDENCY COMMITTEE
President
Mrs Pagquerctte GIRARD, "Conserller référendaire 4 Ja Cour de Cassation’ (Franee)
First Vice-President
- Mr Tarck BDNNOUR, Chief Public Prosecutor, Bizertc (Tumsie), President of the African Regional
Group
Vice-Presidents

- Mr Payl BROEKHOVEN, Direclor of the Suching Studiecentrum Rechtsplegmg (The Netherlands)

- Mr Jan FRANKE, President of the Administrative Court of Appeal (Sweden)

- Mis Louisc MAILHOT, Judge of the Court of Appel of Quebec (Canada), President of the Asian, Noith
Amenican and Oceanian Regional Group

- Mr Emst MARKEL, Judge of the Supreme Court (Austna), President of the Europcan Association of
Judges - Rogional Group of the 1 A J

- Mr Alvaro REIS FIGUEIRA Judge of the Court of Appeal of Porto (Portugal) President of the
Ibercamencan Regional Group

Ronorary President
Mr Ramon RODRIGUEZ ARRIBAS, Justice of the "Tribunal Supremo” of Spam

Sccictary General
" MrMassimo BONOMO Justice of the “Corte di Cassszone” (Italy), —

Deputy Sccretanes General

- Mr Gracomo OBERTO, Judge of the first mstance Court of Tunn {Jtaly)

- Mr Galileo D’AGOSTINO, First mstance Judge, Mumstry of Justiee (Italy)
- Mr Raffacle GARGIULO First instance Judge 1o Rome (Jaly)

FIRST STUDY COMMISSION
Prsident
Mr Guy DELVOIE Judpe of the Court of Appeal, Brussels (Belgium)
Vice-Presidents Mr Sidner BENETT (Brazil) Mr Stephan GASS (Switzerland),

SECOND STUDY COMMISSION
President
Mr Ronald KUNST, Judge of the Court of Appeal of Vienna (Austna)
Vice-Presidents Mr A G POS {The Netherlands), Mrs Jcanne PRIGNON (Belgium)

THIRD STUDY COMMISSION

Presidem
Mrs Linda SEVENS (Bclgiun)
Vicc-Presidents Mr John MC NAUGHT (United Kingdom), Mr Claude PERNOLLET (I'yance)

FOURTH STUDY COMMISSION
Presydent
Mr Mansour SY, Judge of the Court of Cassation Sccretary General of the Scpegalese Association of Judges
(Senegal)

Vice-Presidents Mrs Viviane LEBE DESSART (Belgium) Mr Yan NIIFNHOF (The Nutheslands)
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NATIONAL ASSOCIATIONS OR REPRUSENTATIVE GROUPS
MEMBER OF THE INTERNATIONAL ASSOCIATION OF JUDGES IN 1998

ARGENTINA
AUSTRALIA
AUSTRIA
BELGIUM
BOLIVIA
BRAZIL
CANADA
CAMEROON*
CHILE
COSTARICA
CZECH REPUBLIC
DENMARK
ESTONIA
FINLANDE
FRANCE
FYROM
GERMANY
GREECE
HUNGARY
ICRLAND
JRELAND
ISRAEL

ITALY

IVORY COAST
JAPAN

LATVIA
LICCHTENSTEIN
LITHUANIA
LUXEMBOURG
MALTA
MOROCCO
NETHERLANDS
NIGER
NORWAY
PARAGUAY
PERU #
PORTUGAL
PUERTO RICO
REP CHINA (TAIWAN)
RUMANIA
SENEGAL
SLOVAKIA
SLOVENIA
SPAIN
SWEDLN
SWITZERLAND
TANZANIA
TUNISTA
UNITED KINGDOM
URUGUAY
USA
VENEZUELA *

—

® extraordmary member

(Asoctacidn de Mapistrados y Functonarios de 1a Justicta National)
(The Australian Section of the Intcrnational Association of Judges)
(Verainigung der Oesterseichuschen Richter)

{Section Belge de 1'Union Internafionale des Magistrats)
(Asociacsén Nacional dec Magistrados de Bolraa)
{Associagao dos Magstrados Brasieires)

{Canadian Tudges Conference)

(Amicale des Jeunes Magtsirats Camerounais)

(Asociacibn Nabonal dc Magistrados del Poder Judicial de Clule)
{Associacion Costarnicense de la Judicatura)

(The Assoctation of Tudges of the Czech Repubhc)

{Den Danske Dommerforening)

(The Bstosuan Union of Judges)

(Fianush Association of Judges)

(Unien Syndicale des Magsstrats)

{Association of the Maccdonian Judges)

(Deutscher Richiertund)

(Assoctauon des Magistrats Grees)

(Magyar Biroi Egyesiliet)

(The Icclandic Judges Association)

(The Judges Assocration of Ireland)

(Nanuoaal Representation of Judpes of Isracl)

(Associazione Nazionale Magistrau)

(Union Natienale des Magistrats de Cote d'Tvorre)
(Association of Japanese Judges)

(Latvyas Tiesnesu Biednba)

(Veraimgung der Liechicnstemuscher Rachier)

(Lietuvos Respublikos Teiseju Asoctacna)

(Groupement des Magistrats Luxembourgeois)

(Maltese Section of the International Assocuation of Judges)
{Ammcale Hassamenne des Mugistrats)

(Nederlandse Vereniging voor Rechtspraak)

(Syndicat Autonome des Magisirats dv Niger)

(Nerwegian Association of Judges)

{Asociacidn de Magistradas Judiciales)

{Asociac16n Nacional de Magistrados del Peru)

(Associagao Sindical dos Magistrados Judicuales Portugueses)
(Pucrio Rico Judiciary Assoctation)

{The Judges Association of the Republic of China)
{Assocuation of Rumenan Judges)

{Umon des Magistrats Senegalais)

{Association of Slovak Judges)

(Slovensko Sodmsko Drustvo)

(Asociacion Profesionaf de 1a Magistratura)

(Swedish Association of Judges)

(Association Susse des Magistrats de F'Ordre Judiciaire)
(The Judgces and Mapistrates Association of Tanzama)
{Associabon des Magisurats Tutusiens)

{The British Sccuon of the International Assoctation of Judges)
{Asociacion de Magisirados Judiciales)

(Federal Judges Assocation)

{Federucidn de Asociacsones de Jucees de Venesuela)
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