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Revlew of Potenbal for Exempt~ng Smaller Hydroelectnc 
Projects from the Full EIA Process 

The current Envlronmental Impact Assessment (EIA) process m Nepal was mtially established by National 
Envu-onmental Impact Assessment Guldehes pubhhed m 1993 by the Nabonal Plannlng Comrmssion, HMG/N, 
m collaborabon wth  IUCN - The World Conservation Umon In 1994, the National P l m g  Comrmssion and 
the h s t r y  of Water Resources (MOWR), agam m collaboration wth  IUCN, published Draft Envlronmental 
Impact Assessment Guldehes for the Water Resource Sector, whlch would apply specifically to water resource 
projects, mcluhg hydropower These gudelmes were then "coQfied" m September, 1997, wth  the publishg 
of the Enwonment Conservabon Rules, 1997, follomg the passage of the Envlronment Conservation Act, 2054 
(1997) The EIA process, as now requred by law, provides for a two-tiered envuonmental mpact assessment 
revlew process, and, dependmg on the deternation of the scope of the project, either an h t i a l  Envlronmental 
Evaluabon (EE) report or E N  report is requued The IEE process IS a less mtenslve revlew procedure designed 
for smaller projects with fewer envuonmental Impacts The full EIA process IS a more comprehensive process 
designed for larger projects wth more sq&?cant envuonmental Impacts The full EIA process, if l l l y  
Implemented accordmg to exlstmg regulations and gudehes, may requlre up to two years to complete 

The 1993 and 1994 EIA gudehes and the Enwonment Conservation Rules descnbe certam categones and size 
of projects for whch the EIA process must always be applied For hydroelectrrc projects, the gudelmes and rules 
state that any project greater than 5 MW m capacity must be reviewed under the full E M  process (the TEE wll  
not be used) The Electricity Development Center (EDC) has raised the concern that a 5-MW project is a 
relatively small project, m the overall scheme of hydro development m Nepal, and r e q w g  a two-year EIA 
process for such a small project, could &scourage pnvate developers from mplementlng these projects Often, 
smaller projects are Important m the elect&cabon of rural, remote areas, and Qscouragmg development of these 
projects due to an onerous regulatory process, could have a negative Impact on economc development m rural 
areas Thus, EDC requested that Acres mvestigate methods for excludmg or exemptmg smaller projects that are 
greater than 5 MW fiom the full EIA process Thls discussion paper summarizes the results of Acres' review of 
h s  Issue to date 
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Projects from the Full EIA Process 

2 Review Methodology 

The approach to this review was to first exarmne the Nepalese legslation, rules, and gtudelmes that apply to 
hydropower development and environmental protection, to assess the basis for the 5 MW threshold for projects 
that reqwre the full EIA process Secondly, these same documents were revlewed to deterrmne if there were any 
regulatory "loopholes" for avoidmg the full EIA process for thls category of small hydroelectnc project If none 
appeared to exlst, then an alternakve process for "exemptmgg" smaller hydro projects from the more 
comprehensive EIA process would be developed for EDC consideration In thls case, the U S Federal Energy 
Regulatory Comssion (FERC) exemphon process, whch allows the exemption .from licensmgg of certamg small 
hydroelectnc projects of less than a specific capacity and that meet other specific conditions, was reviewed for 
potential adaptability to a slmlar process m Nepal 

This exemption review was only from a regulatory perspective, to deterrmne whether regulatory procedures 
could be developed to exempt smaller projects from the full EIA process, yet still provide an adequate measure 
of enwonmental protechon The legal or legslative aspects of whether or how such an exemption process could 
be formally c o ~ e d  m the Nepalese regulations, were not exammed 

Nepalese legslation and regulations reviewed were English translations of the followrng 
Hydropower Development Policy, 2049 
Water Resources Act, 2049 
Electncity Act, 2049 
Water Resource Regulation, 2050 
Electncity Regulation, 2050 
Env~ronment Conservation Act, 2054 

b Env~ronrnent Conservation Rules, 2054 

The previously-noted 1993 and 1994 EIA gudelmes pubhshed by the National P l m g  Comssion, m 
collaboration wth IUCN, were also reviewed 
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3 Rev~ew of Leg~slat~on, Rules, and Guidel~nes 

3 I Bas~s for 5-MW Threshold 

None of the legslabon and rules that were renewed mhcated a basis for the 5-MW threshold The water resource 
and electricity acts and regulations address the slze of hydroelectnc projects that must be hcensed, but generally 
do not address the enwonmental renew process The 5-MW threshold first appears, chronologcally, m the 1993 
EIA gwdehes, although there is no explanation as to why 5 MW was selected as the threshold for the full EIA 
process It is hkely that the authors of the EM gurdelmes needed some threshold for hydro projects, and selected 
5 MW as a "reasonable" threshold Thls same threshold is then repeated m the 1994 water resource EIA 
guidelmes, and m the Envlronrnent Conservation Rules, 1997, apparently as a follow up to the earlier 1993 
guidelmes 

3 2 Potent~al Regulatory "Loopholes" 

Review of the current regulations dld not reveal any loopholes for avoidmg the full EIA process for projects 5 
MW and larger The recently enacted Environment Consemahon Rules, 1997, p l d y  state m Schedule 2 that 
for the Water Resource and Energy Sector, an EIA is requ~red for "operatron of electnclty generatron projects 
wrth a capacrty of more than 5 MW" Ths  appears to be a regulatory reqwement that currently cannot be 
avoided 

There are, however, arguments that can be made, based on the 1993 EIA gwdelmes, that an "arbitrary" threshold 
cntena should not be the sole cntena for determmmg whether an EIA should be conducted on a project For 
example, m Chapter ID, Project Screerung and h t ia l  Env~ronmental Exarmnation, Section 8 (0, it states, "As rt 
rsposszble that a small scale project may cause senous rmpact on the envzronment whzle a large scale project 
may not cause srgnrjcant rmpact due attentron must be pard to vanous factors other than those mentroned 
rn clauses (a), (b), (c) (d) and (e) whrle makrng envzronmental rmpact assessments forprojects " Schedule 
3 of the same gudehes provldes several addhonal cntena for r e q m g  an EIA, based on whether the proposed 
project is located m unlque or sensitive areas, either ecologcally, hstoncally, socially, culturally, sclentifically, 
or geologcally 

This review concluded that it is possible to "craft" an EIA exemption process, for exemptmg certam size 
categones of hydroelectnc projects from the full EIA exemption process, based on reasonable scientific and 
engmeenng cntena, many of whch can be found m the Environment Conservation Rules, 1997 Ths  process 
would then need to be colfied before it could be used m the exlstmg environmental review process Before, 
further descnbmg thls process, it is appropnate to review the license exemption process used by the U S FERC 
for certain categones of small hydro projects Ths process also exempts these projects from some of the more 
stmgent environmental revlew requirements 
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4 U.S. FERC License Exempt~on Process 

The FERC exemption process was mplemented m 1980, dunng the major flurry of licensmg activity that 
occurred after the passage of Federal legslation designed to encourage the development of small hydroelectnc 
projects m the U S The purpose of the exemphon process was to allow smaller projects wth mmmal 
env~onmental mpacts to proceed m an expelted manner through the regulatory process, mth an abbrev~ated 
enwonmental and techcal review of the project If the project met the requred cntena, it would be exempted 
from the full FERC licensmg requrements The project would remam listed by FERC as an exempted project, 
wth dam safety issues still a h s t e r e d  by FERC, but env~onrnental mtigation r e q d  for the project would 
be under the regulatory responsib~lity of state and Federal resource agencies These resource agencies could 
prescnbe terms and conhhons for the exemption, and the Applicant was reqwred to accept these terms and 
con&hons as a conht~on of obtamng the exemption If some of the terms and con&bons were unacceptable to 
the Applicant, then the Appl~cant had no choice but to return to the normal licensmg process A pre-filmg 
consultabon process wth the state and Federal resource agencles was still requued for the exemption process, 
although was generally less onerous, smce the process usually mvolved projects wth fewer envronmental 
lmpacts 

The FERC rules allowed for two categories of projects that could be exempted from the requrements of licensmg 
Projects less than 5 MW capacity located on an exlstmg dam, or that utilize a "natural water feature" (such 
as a waterfall or steep grahent stream, wthout the presence of a dam) 
Projects less than 15 MW capacity that utilize the head developed entuely through a closed condult system, 
such as an mgation supply system or other water supply lme 

For the "5 MW Exemphon" (the first category), it was beheved that If a new dam was not reqwred for the project, 
all the Impacts associated wth the construction of a new dam (even a small one), would not be present In 
addition, the m a m u m  5 MW capacity would generally not mvolve a major water wthdrawal from a nver or 
lake, that would result m adverse lmpacts on mstream flows or on lake water levels 

The "Condult Exemption" (the second category), would mvolve only "closed" water systems that would not 
wthdraw from or hscharge flows Into a natural waterway The hydroelectnc plant would slrnply utilize the head 
available within the condult system, such as from one level of an mgahon canal to another Smce a natural 
waterway would not be m d a t e l y  associated wth the project, there would be no mpacts assoc~ated wth water 
w~thdrawal In adhhon, smce the mam water conveyance system would have already been constructed (the 
mgation or water supply system), there would be no mpacts associated wth the construcbon of such a 
conveyance system Smce the overall unpacts from th~s type of exemption were expected to be less than the "5 
MW Exemption", the m m u m  allowed capacity for projects was set at 15 MW 

The hstory of the FERC exemption process has been mxed htially, the process was successful m exemptmg 
a number of small projects, whch were constructed and placed on Ime, contmung to operate to t h~s  day As tme 
went on, however, the process became more contro~ersial, as projects wthmore s~pf icant  env&onmental 
lmpacts were "pushed through" or proposed under th~s  process Ths may have been a function of the gradual 
non-avadabhty of sultable sites, as the best sites were mtially developed, or a changmg amtude among resource 
agencies to place more restrictive condtions on these projects Slnce the agencles could prescnbe the terms and 
con&bons, as they deslred, eventually some terms became so restnchve (such as lnstream flow reqwrements) that 
the proposed projects became uneconomcal, and were abandoned Thus, the exemption process, although still 
an ava~lable option under the FERC regulations, has been used less frequently m recent years 
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5 Potential EIA Exemption Process for 
Hydroelectric Projects 

As noted previously, it was concluded, from a regulatory perspective, that it is feasible to develop a process to 
exempt smaller hydroelectnc projects greater than 5 MW m capacity fiom the full EIA requrements The 
underlying assumption IS that the prehcted adverse mpacts of such a project wll  not be sipficant, that the 
beneficla1 unpacts wdl outwe~gh any adverse mpacts, and that the IEE process wll  be suffic~ent for identifymg 
any adverse unpacts that may occur, and any mbgation that may be requred Cntena must be developed for the 
type and capacity of projects to be exempted, and the category and scope of Impacts that would be allowable for 
an exempted project For an exempbon process to be successful, the vmous cntena should be developed through 
a process of consultabons and review among EDC, Muustry of Population and Envronment (MOPE), MOWR, 
other government m s t n e s ,  and NGO's, to ensure that there is consensus among the potentially competmg 
Interests on water resource development Othenvlse, If arbitrary cntena are selected wthout sufficient mput from 
all Interested parties, the process may eventually fail 

Although such a cntena development process is beyond the scope of thls review, some pre lmary  cntena can 
be descnbed, based on exlstlng Nepalese regulations/gwdelmes and on expenence from the U S FERC 
exempbon process These p r e h a r y  cntena could serve as the startlng pomt m the development of permanent 
critena for an EL4 exemption process The exemphon process should also outlme the envronmental review 
procedures, whch would ltkely follow the IEE approval process, whch is less mvolved and shorter than the EIA 
process Table 5-1 hsts some p r e h a r y  cntena that a hydroelectnc project should meet m order to qualify for 
an EIA exemption process, along wth the basis for the cntena as listed 

The overall objecbve of these cntena is to place a llrmtation on the size of the project and on the sigmficance of 
impacts that would occur A project would have to meet all of the cntena m order to qualify for an EIA 
exemphon It is envisioned that when an Apphcant mbally files for scope detemation wth EDCMOPE under 
the IEE Approval Process, F~gure 5-1, an EM exemption ( ~ f  the proposed project 1s fiom 5 to 15 MW m 
capacity) would be requested at the same tlme If the cntena are met and EDCMOPE approves the exemption, 
then the Apphcant would follow the IEE approval process Ths process is shorter because the IEE and associated 
studies are less mtens~ve, and do not requlre the longer approval process by MOPE associated wth an EIA 

For "borderlme" projects that meet some but not all of the cntena for an EIA exemption, there should also be 
a "waiver" provision, whch would allow an Applicant to request a waiver from the specific EIA exemption 
cntena, m turn allowmg the project to proceed under the IEE process In the request for waiver from EDCIMOPE, 
whch would occur m the Applicant's request for scope detemation, the Applicant would have to justify why 
a waver should be granted, and should lnclude comments fiom consulted agencies agreemg wth the waiver The 
Applicant would request such letters of support from agencies and other parties that receive the mtial notice of 
the project, under the IEE process (Figure 5- 1) EDCMOPE would have the power to grant or reject the waiver 
request, m turn allowmg an Applicant to proceed wth an IEE, or requlmg a full EIA 

Figure 5-2, Potenbal EIA Exempbon Process for Hydro Licensmg m Nepal, summmzes how the EIA exempbon 
and waver process would work Ths type of process should be workable from a regulatory and envronrnental 
perspective, m allowmg smaller, more bemgn projects to proceed more rapidly through the regulatory process, 
yet still provide an adequate level of envlronrnental protection 
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Table 5-1 

L~st  of Prelrmlnary Crlterla for Exempt~ng Small Hydroelectric Projects 
from the Full EIA Rev~ew Process 

* Cntena based on "Impacts Less Si@cantY' are best scientlfic/techcal "Judgement" fiom prevlous envrronmental 
lmpact assessment expenence of Acres' staff These cntena are not based on any specrfic studies or regulabons 

Prellrnlnary Crrterra 

Maximum Project Capacrty - 15 MW 

Run-of-R~ver Project 

Maxlmum Dam He~ght - 5 meters 

Transmlssron Llne of Less Than 10 km In Length and Not 
More Than 66 kv 

Does Not Involve Inter-Basln Water Transfer 

Does Not Involve Constructron of Multipurpose Reservoir 

Project Displaces Less Than I00  People 

Rrver Drversron Less Than 1 km In Length 

Drverslon Tunnel Less Than 1 km In Length 

No Impact on Slgnlficant Cultural Archeologrcal or 
Relrg~ous Sltes 

No Adverse lmpact on Threatened or Endangered Specres 

Clearing of Less Than 5 hectares of Forest Land 

Total Project Impact on Actrve Agricultural or lrrrgated Land 
Less Than 10 hectares 

No Impacts on Raftlng or Trekklng Operations of More 
- Than 2,000 Persons Per Year 

Constructlon of Access Road Less Than 5 km Long Wlth 
No Major Br~dges 

Construction of Ropeway Less Than 5 km Long 

No Impact on National Parks, W~ldllfe Sanctuaries or 
Conservabon Areas 

** Cntena based on the Envlronrnent Conservatlon Rules, 1997, are from a review of Schedules 1 and 2 of the Rules 
specifically related to the Forest Mmmg Road Water Resources and Energy Tounsm Dllnlung Water and 
Agricultural Sectors 

1 

Bass for Criter~a 

U S FERC Exempbon Regulabons 

Impacts Less Slgnlficant * 

Impacts Less Srgnficant 

Envlronment Conservabon Rules, 1997" 

Environment conservation Rules, 1997 

Envrronment Conservatlon Rules, 1997 

Environment Conservabon Rules, 1997 

Env~ronment Conservation Rules, 1997 

Environment Conservation Rules, 1997 

Env~ronment Conservabon Rules 1997 

Avoidance of lmpact on Slgnlficant Resources 

Envrronment Conservation Rules, 1997 

lmpacts Less Significant 

Env~ronment Conservabon Rules, 1997 

Envlronrnent Conservation Rules 1997 

Environment Conservation Rules, 1997 

Env~ronment Conservat~on Rules, 1997 
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CONDUCT EL4 

Apphcant Publrshes 
Local N&ce of 

D e ~ o n t o  Proposed Project EDClMOPE 

Ap~hcant Apphcant P m  
Conducts W e s  5 wvld esIXaff IEE dzFds IEE Wah 

Prepares IEE to Local Groups EDC/MOPE 

11 

Figure 5-1 IEE Approval Process, Enmnment Conserv&on Rules, 1997 
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Nottce o f  
Proposed Project 

I Appllcant Request  
for I 

Determine 
S c o p e  

Appllcant 
Conducts IEE 

Process 

Appl lcat~on for 
Prod Llcense 

,a Months 

A p p l ~ c a t ~ o n  for 
Prod L ~ c e n s e  

Figure 5-2 Potential EIA Exemption Process for Hydro 
Licensing in Nepal 
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6 Summary 

This revlew has e-ed the potent~al for unplementmg a regulatory process for exemptmg small hydroelectric 
projects, m the range greater than 5 MW capactty, fiom the full EIA process now reqwed by the Envvonment 
Conservation Rules It is concluded that such a process is feastble from an envuonmental, techcal, and 
regulatory perspechve, but the 1egslahveAegal procedures for lmplementmg the process were not mvesttgated 
If EDC wshes to mcorporate an EIA exempbon process lnto the hydropower ltcensmg regulations, several items 
must be accomphshed Cntena must be developed for the type and capacity of projects to be exempted, and the 
category and scope of lmpacts that would be allowable for an exempted project For an exemption process to 
be successful, the vanous cntena should be developed through a process of consultat~ons and review among 
EDC, b t r y  of Populahon and Envronment (MOPE), MOWR, other government m s t n e s ,  and NG07s7 to 
ensure that there is consensus among the potenbally competmg mterests on water resource development The 
exemphon process should also outllne the envronmental revtew procedures, whch would llkely follow the IEE 
approval process Fmally, a change wdl also be reqwed m the Enwonment Conservabon Rules Thus, if EDC's 
Intention is to further promote th~s  process, the next phase of work under the Prtvate Electricity Project should 
mclude specific tasks for completmg these vanous requrements, mclubg  a legtslativellegal analysis of how th~s  
exemptton process could be Implemented 
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