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Execut~ve Summary 

Acres International Corporahon (Acres), under the USAID funded Pnvate Electncity Project (PEP), has 
conducted an assessment of current Nepalese regulations, gudehes, and expenence .mth the agency consultation 
process for licensmg hydroelectnc projects, wth the objective of deterrrrrmng if any rmprovements could be 
made to the process The exlstmg Electncity Regulations, Envuonment Conservation Rules, and Envuonmental 
Impact Assessment (EM) Guldelmes were reviewed, EIA documents for exlstmg and proposed hydroelectnc 
projects m Nepal were examed, and mteMews were conducted wth project management personnel, government 
agencies, and NG07s The U S Federal Energy Regulatory Comss ion  (FERC) regulations were also reviewed, 
for reference, as an example of a "mature" set of regulations used to admuster thousands of hydroelectnc 
projects m the U S 

This comprehensive review mdcated that exlstmg Nepalese gwdelmes and regulations do mclude general 
requirements for mteragency and public consultations dunng the EM and licensmg process for hydro projects, 
but specific procedures are not provided From expenence to date wth  exlstlng and proposed projects, the 
consultahon process has been apphed wth varymg degrees of effort Generally, for more recent projects proposed 
by more expenenced developers, such as the Nepal Electncity Authonty (NEA), the consultation process has been 
better designed and executed Because of the vanability m apphcation, and the potential confusion that foreign 
developers may face m trying to follow the Nepalese pdelmes and regulations, it is recommended that specific 
gwdelmes for mteragency consultations be developed These gwdelmes should be hstnbuted by EDC through 
the RFQIRFP process for new projects, or whenever EDC receives mqwtles or statements of mterest fiom 
potential developers An lnltial draft of these gwdelmes is mcluded m h s  report 

Another objechve of th~s regulatory review was to assess whether smaller hydroelectnc projects m the range of 
just over 5 MW could be exempted ii-om the full EM requrements, whch may be onerous to potential developers 
of these smaller projects The Environment Conservation Rules state that all projects greater than 5 MW must 
conduct the 111 EIA process Although the legal unphcahons of an EIA exemption process were beyond the scope 
of this assessment, Acres has presented prel~rmnary cntena and a potential process for exemptmg projects up to 
15 MW from the full EIA process These projects would still be reqwed to conduct an envn-onmental review 
under the IEE process Addhonal legal analysis of thls potential exemption process, however, must be conducted 
before further development of the process could proceed 

As a result of thls regulato~y review, Acres identified two adhtional regulatory provisions that should be 
Included m EDC's adrrrrmstrahon of hydroelectnc project hcenses These are (1) procedures for the amendment 
of exlstmg hcenses, and (2) the relicensmg of projects (m the future) Of more m e h a t e  concern is the need to 
develop procedures for amendmg licenses, for the development of addtional capacity Ths  could occur m the 
near future, due to the usually better economcs and env~onrnental acceptability of a d h g  generatmg w t s  to 
exlstmg projects Rel~censmg of exlstlng projects w11 not be faced for decades so IS a less cntlcal regulatory 
issue Development of l~cense amendment procedures should be part of the next phase of the PEP 
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The USAID funded Pnvate Electncity Project (PEP) has been assisting HMGN m its quest to establish 
sustainable hydropower projects through pnvate participation Part of this work has mvolved the revlew of 
msbtutional and regulatory arrangements for the development of pnvate power projects m Nepal, under the "one 
window" policy, and a review of the environmental assessment process under current laws and regulahons of 
Nepal This work has been reported m prevlous PEP reports dated September 1995 and Apnl 1996 These reports 
summanzed the current envlronmental review process for new hydroelectnc development m Nepal, and made 
recornmendahom on ways that the Electncity Development Center (EDC) could be lnstltut~onally strengthened 
to deal wth future hydroelectnc development proposals Based on the current undeveloped hydroelectnc capacity 
m Nepal, and the recent Interest shown by international developers, the number of future proposals 1s expected 
to Increase sigmficantly I f h s  occurs, EDC must be able to effectively quantify the positive and negative aspects 
of future proposals, and must have an established and efficient licensmg process that allows a fair and tmely 
review of these future proposals Ths  phase of the work under PEP mll focus more precisely on institutional 
procedures that should be adopted by EDC to provide h s  effective review and licensmg process, and to allow 
HMGN to encourage the development of hydroelectnc resources, whle at the same tune protectmg the mque  
environmental resources of Nepal 

HMG/N currently has draft gudelmes for the Envlronmental Impact Assessment (EIA) process for water 
resources projects m Nepal (published m 1994), and th s  process mcludes recommendations for mteragency 
consultabons and scopmg Ths EIA process was previously revlewed under the current PEP contract, but pnor 
to the release of new Environment Conservation Rules on September 7,1997 Ths  previous work also d ~ d  not 
specifically exarmne the mechmcs of the mteragency consultation process, and how th~s  process could be made 
more efficient Th~s phase of the work m11 bmld upon the results of the previous revlew, and m consideration of 
how the existing process has worked to date, w11 focus on whether the mechmcs of the process could be 
Improved 

A secondary objective of h s  report is to review, based on a request fiom EDC, whether smaller-sized 
hydroelectnc projects, m the range of 5 to 15 MW, could be exempted fiom the current full EIA process, whch 
is now requlred for all hydro projects greater than 5 MW The concept would be to shorten the envu-onmental 
review process for these smaller projects that have fewer envu-onmental mpacts, to allow the projects to proceed 
more expeditiously to construction These smaller projects often benefit isolated commumties, through 
electtlfcahon, and EDC's objectwe IS to produce a regulatory cllmate that m11 not &scourage pnvate developers 
from proposmg these smaller projects 

Parts of this draft report were further developed by the Envlronmental Speclalist m the followmg draft reports 
Interagency and Public Consultation Guidelmes for Application for Production License, June 1998 
Review of Potential for Exemptmg Smaller Hydroelectnc Projects from the Full EIA Process, June 1998 
Summary of Exlstlng Guldelmes and Regulat~ons for Hydropower Llcensmg m Nepal, June 1998 
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2 Review Methodology 

2 1 Exlstlng Nepalese Guldellnes and Regulations 

The initla1 step was to review the current Nepalese regulations and gwdehes to identify requrements for 
mteragency consultations, particularly for hydroelectnc and water resources projects Thls step is mportant, to 
idenbfy the process that hydro developers currently must deal wth, and to d e t e m e  how well the current 
regulahons and p d e h e s  are c o o r h t e d  In addIbon, any procedural mprovements later considered d m g  the 
revlew can be appropnately viewed as to whether they would requre amendment of the current regulatlons, or 
slmply revisions to exlstmg gwdelmes 

The followmg exlstmg gudelmes and regulaQons were reviewed 
The Electncity Regulation, 2050, promulgated pursuant to the Elechcity Act, 2049 (1993) 
The National Env~onmental Impact Assessment (EN) Gtudelmes (published m 1993) 
Draft Envuonmental Impact Assessment Gwdelmes for the Water Resource Sector (Power and Irngatlon) 
(1994) 
Envuonment Conservation Rules, 1997 (published September 7, 1997) 

Further background information on the above regulatlons and gwdelmes were obtamed by reviewmg 
The Nepal Hydropower Development Policy, 2049 (1992) 
The Water Resources Act, 2049 (1992) 
The Elechcity Act, 2049 (1992) 
The Nepal Enwonmental Policy and Act~on Plan - Integratmg Envuonment and Development, by HMGN 
Envuonmental Protection Council (1993) 

As part of th~s renew of governmental requuements, the World Banh Enwonmental Assessment Gwdelmes were 
also reviewed Although the World Bank has no legal authonty m Nepal, many of the pnvate hydroelectnc 
projects that may be developed m Nepal may be assisted by World Bank financing In adhtion, the World Bank 
envronmental review process is a standard used throughout the developmg world 

Previous envuonrnental review documents prepared under the PEP contract were also reviewed, mcludmg 
Review of Institutional and Regulatory Arrangements for Pnvate Investment m Nepal's Power Sector 
(September 1995) 

* Strengthemg EDC's Capacity for Envuonment Review and Management of Power Sector Projects (Apnl 
1996) 

2 2 EIA Documents for Exrstlng and 
Proposed Hydroelectr~c Projects 

Several hydroelectnc projects have already been through the envronmental approval and licensmg process m 
Nepal, and are either m operation or under construction Others are currently m the planmng stage Available 
E N  documents or other enwonmental study reports were reviewed, for a description of the consultation process 
that occurred for these projects, or that is proposed These reports also provided msight as to the types of issues 
that have been the subject of the consultations, and whether the issues have been successfully resolved through 
the consultation process 
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EL4 and other envlronmental documents from the followmg projects were reviewed 
Jhrmruk Project, on the Jhmmk Khola and M d  Khola 
MoQ Khola, on the Mom Khola 
Chlune, on the Bhote Kosh hver  

k Ilam, on the Puwa Khola 
Kali Gandalu "A", on the Kali Gandalu bver 
Upper Bhote Kosh, on the Bhote Kosh hver  

* Khunti Khola, on the Khunti Khola 
West Setl, on the West Set1 kver  

* Dudh Kosh 1, on the Dudh Kosh hver  
Tamur Project, on the Tamur Rtver 
Upper Karnali Project, on the Karnali kver  

Of the vanous documents reviewed, the most comprehensive EIA's were available for the Ilam, Kali Gandalu 
"A", Upper Bhote Kosh, and Upper Kamh Projects One of the most comprehensive EIA Reports was for Kali 
Gandalu, whch is the largest hydroelectric project currently under construction m Nepal (144 MW) The Terms 
of Reference (TOR) for the West Set1 EIA were reviewed, and the EM wl1 llkely be comprehensive due to the 
size of the project (750 MW), but the EIA is not yet available The Dudh Kosh 1, Tarnur, and Upper Karnali 
Projects are part of the Mdum Hydropower Study Project (MI-ISP) conducted by the Nepal Electricity Authonty 
(NEA) The Draft EIA for Upper Karnali was a comprehensive report 

2 3 lntervrews w~th Project Proponents, Government Officrals, 
Consultants, and Non-Governmental Organrzatrons (NGO's) 

As part of the rnvestigatlon of the expenence to date m Nepal wrth the agency consultation process, mterviews 
were made wth project developers, government officials, consultants to the power development orgmzations, 
and NGO's who have part~cipated m the review and licensing process Included m these mterviews were 
envlronmental and project managers for some of the projects already operational or under construction 

As part of h s  mtemw process, the Envlronrnental Specialist, along wth the locally-hued Stakeholder Analyst 
and a hydropower enweer fiom EDC, conducted a four-day field tnp to three projects west of Kathmandu, and 
a four-day tnp to three projects south and east of Kathmandu The purpose of the b p s  was to review issues 
associated wth the six projects, and to mterview project personnel on the pmary stakeholder issues that arose 
dunng the project hcensmg, as well as the extent of agency consultations that occurred From February 5 through 

I 
8,1998, the team visited the exlstmg 69-MW Lower MarsyangQ Project (NEA), the exlstmg 14-MW Jhuwuk 
Project (Butwal Power Corp - BPC), and the 144-MW under construct~on Kali Gandalu "A" Project (NEA) 
From March 11 through 14, the exlstmg Kulekhm I and 11 stations (NEA)(total of 92 MW), the under 

I 
construction Upper Bhote Koshl Project (Bhote Kosh Power Company Pnvate Ltd - BKP)(36 MW), and the 
under construcbon Khuntr Project (J3ma.l Power Lmted - HPL)(GO MW) were visited The SIX project sites were 
toured, and project site personnel were Internewed Pnor to and followmg the tnps, the Envuonmental Specialist 

I 
and Stakeholder Analyst also mterviewed BPC, NEA, BKP, and HPL personnel m Kathmandu 

The purpose of the mterviews, regardmg the mteragency consultation process, was to solicit the views of 
lnlviduals from the power development orgmzations, government agencies, and pnvate NGO's as to 
* Whether the exlstmg process was efficient, and effective m fully mformmg all parties as to the project deslgn, 

schedule, and potential unpacts 
I 

Whether envlronmental and social concerns were adequately addressed under the current process I - 
A cres/USA/D Prlva te Electr~c~ty Project - 
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Whether the power development orgmzation found the process adequate from a schedulmg and p l m g  
perspective 
Whether the vmous orgmzations have had any constraints that affected thelr participation m the current 
process 
Whether any changes or ~rnprovements could be made to strengthen the consultabon process 

The followmg HMGN mmstnes and departments, and NGO's were also mterviewed m Kathmandu 
Electricity Development Center, M ~ ~ s t r y  of Water Resources 
Department of Fisheries, Mlnlstry of Agrrculture 
Department of Forest, Mlnlstry of Forest and Soil Conservation 
Mltllstry of Population and Environment 
Water and Energy Comss ion  Secretanat 
b g  Mahendra Trust for Nature Conservation (NGO) 
IUCN - The World Conservation Umon (NGO) 

The U S Federal Energy Regulatory Comss ion  (FERC) is responsible for the regulabon and licens~ng of 
pnvate hydroelectnc projects m the U S FERC has established procedures for licensmg and relicensmg, whch 
have been developed over the nearly 70 years that the agency has been m existence These procedures are co&fied 
In the U S Code of Federal Regulations (Chapter 18), and mclude detaled requrements for conducting 
interagency consultations d w g  project licensing These requrements were developed over tune by FERC, as 
a means to facilitate and Improve the licensmg process FERC found that as env~onmental and social concerns 
became larger issues dumg licensmg, a more efficient and step-wise mteragency consultation process, whch 
includes NGO and public participation, was requlred As a result, FERC developed the current Three-stage 
Consultahon Process, whch is described m Parts 4 38 and 16 8 of the FERC regulabons, for o n p a l  licensmg 
and relicensmg, respectively 

These regulations were reviewed, along wth spec~fic Acres' expenence wth the licensmg of hydroelectnc 
projects, both major, unconstructed and for rehcensmg, m the U S Ths  review was made m consideration of the 
Nepalese environment for hydroelectnc development, to d e t e m e  whether s~mlar  procedures to the FERC 
consultation regulations would be applicable for use m licensmg m Nepal 
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3 Summary of Existing Nepalese 
Consultation Guidelines and Regulat~ons 

3 1 Electrrcrty Regulat~on, 2050 

These regulabons were established m 1993, pursuant to Section 40 of the Electncity Act, 2049 The Electncity 
Act was passed to encourage the development of electncal generation facilities m Nepal, to provide better 
electncal service and economc development m Nepal, as well as to encourage development of power facilities 
for export of power to other countries The Act also established the EDC w h  the Mmstry of Water Resources 
(MOWR), whch would funchon as the electricity development unit under the MOWR. EDC would serve as the 
"one window" agency for the approval (licensmg) of pnvate hydropower development wthm Nepal by both 
domestic and foreign mvestors The Electncity Regulations define the licensmg process for hydroelectnc 
developments, and specie the information that must be mcluded m the application for license and associated 
filmgs Licenses are required only for hydroelectnc projects greater than 1,000 kW m capac~ty For projects less 
than 1,000 kW, the developer is only reqwed to file a nobce wth EDCMOWR before startmg construction No 
licensing or notification requrements apply to projects less than 100 kW 

The process for Hmg for a license to construct a hydroelectnc project 1s illustrated m Figure 3-1 The two stages 
of licensing are the Survey License and the Production License The Survey Llcense allows the licensee to 
mvestigate a specrfic hydroelectnc site for a penod specified by the license (mawnum of five years) D m g  the 
term of the Survey License, the licensee has the sole nght to study that site, wthout the possibility of another 
applicant fillng a license application on the same site As stated m the Electncity Regulations, under the terms 
of a Survey License, the Licensee must 

1 Begm survey work wthm three months after the license issuance date 
2 Submit six-month progress reports to EDC d w g  the term of the license 
3 Submt a report to EDC on the results of the investigations, wthm 30 days after the completion of stuhes 

under the license 

A Produchon License (Figure 3-1, Sheet 2) is requued for actual construction of a hydroelectnc project Under 
the Electncity Regulations, the Licensee must 

1 Begm construction work w h  12 months after the license issuance date 
2 Submt six-month progress reports to EDC until construction IS completed 
3 Comply wth any other requrements of the llcense 

The production license must be renewed one year pnor to the expuation date, as set m the ongmal license No 
other relicenslng provisions, however, are descnbed m the regulations The maxunum term for a production 
l~cense is 50 years 

The Electricity Regulations spell out the overall process for applylng for a Survey License and a Production 
License as descnbed above The Regulations however, do not prov~de any gmdelmes or specdicahons for 
Interagency consultations or public participation other than the 35-day public notice penod provided under the 
Produchon L~cense apphcation process License apphcabons are reqwed to contam an analysls of environmental 
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effects and a description of mtigative and enhancement measures proposed by the apphcant, but the 
specifications for l~cense applicabons do not contam any provisions for agency consultations 

3 2 Env~ronmental Impact Assessment (EIA) Gu~del~nes 

Two major gwdelmes for conductmg EIA's m Nepal have been issued m recent years These are 

1 National Envuonmental Impact Assessment Gwdelmes, published m 1993 by the National Planrung 
Comrmssion, HMG/N, m collaborabon wth IUCN - The World Conservation Union 

2 Envuonrnental Impact Assessment Gwdelmes for the Water Resource Sector, published m Fmal Draft m 
1994 by the Nahonal P l m g  Comrmssion and Muustry of Water Resources, HMGM, m collaboration wth 
IUCN - The World Conservation Umon 

The p d e h e s  are s d a r  m content, and spell out a relatively detailed process for conductmg an envronmental 
revlew of proposed development m Nepal, usmg a two-tiered process of an ht ia l  Envuonmental Exarmnation 
(IEE) and the full EL4 For h s  report, the Draft Guldelmes for the Water Resource Sector were reviewed m 
greatest detad Thls 1s the most recent gtudelmes document, and the one that applies specifically to hydropower 
development Figure 3-2 dustrates the overall EIA process for hydropower development m Nepal The followmg 
general cntena also apply, based on the capacity of the proposed project and the type of acttvity proposed 

The Gudelmes state that both mteragency and public consultations should occur throughout the EIA process, 
and should begm as early as possible m the process (Figure 3-2) The stated advantages are that, for the public, 
ther parhcipation m the process wll Dve a sense of ownershp, wrll allow the opportumty for mclusion of 
traditional wsdom, and may be valuable for rallylug public support for the project For government agencies, 
ther parhcipahon m the process wdl allow for the early identificabon of sigmficant envuonmental issues, whch 
may be more easlly mbgated through project deslgn and p l m g  Early agency mvolvement w11 also allow the 
agencies to be fully donned about a proposed project, avoidmg any "surpnses" that may act to later erode 
agency support for the project Another aspect of the agency consultation process that is recommended by the 
Gutdehes, E scopmg of the EIA stu&es to focus the studes on the most mportant, potentially sigmficant tssues 
The ultmate objechve of scoplng is to produce Terms of Reference (TOR) for the EIA stu&es that are focussed 
on the mportant issues, and are acceptable to the government agencies and other mterested groups 

Type of Act~v~ty 
Master Plan or Basin w~de 
Stud~es 

Feas~b~l~ty Study Not Under 
L~cense 

Feas~b~l~ty StudyIDeta~led 
Deslgn Under L~cense 

Although the lrnportance of mteragency and public consultations are descnbed m the Gwdelmes, and ~t is stated 
that these consultations should occur throughout the EIA process, the Gudelmes do not provide any speclfic 
recommendations on how or when specific steps should be taken m ths  consultation process In ad&hon, the 
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Gwdelmes do not outhe how the EM process m general, and the consultation process m particular, should relate 
to the hydro licensmg process set out m the Electricity Regulations 

3 3 Envlronment Conservatlon Rules, 1997 

These are the most recent national envu-onrnental regulations unplemented m Nepal, havmg been officially 
published on September 7, 1997 These rules were Implemented pursuant to Section 24 of the Envlronment 
Conservation Act, 2053 (1997) Smlar  to previous EIA gudelmes, these new rules also set out a two-tiered 
enwonmental assessment process uslng the IEE and the EIA These rules, however, apply to all types of potential 
development m Nepal, mcludmg forest management and utilization, mdustnal development, m g ,  road 
construcbon, water resources and energy development, towm, d d u n g  water supply, garbage management, and 
agriculture (whch mcludes all types of food production, processmg, and fish farrmng) Smce these rules cover 
such a wde range of busmess sectors, they are somewhat general, and requue some mterpretation for 
applicability to the hydroelectnc licensmg process 

Figures 3-3 and 3-4 summarize the envuonmental approval process under the new rules Companson of these 
figures with Figure 3-2, the 1993 EIA Guldelmes, mhcates many s~rmlanties between the two processes The 
categones of projects for whch an IEE or EIA apply are also the same (as described m Section 3 2) An area 
where the 1997 Rules are more specific is the requuement for public notices and providmg the public and other 
Interested parhes the opportmty to review draft IEEYs or EIAYs pnor to theu submttal to the regulatory agency 
Under the IEE process, the Applicant must issue a 30-day notice to local agencies and groups on the proposed 
project as the first step m the process Later the Applicant must also provide the draft IEE to local groups for a 
30-day review penod, pnor to filmg the project application wth the regulatory agency (Figure 3-3) S~mlarly, 
two public comment penods are provided wthm the EIA process (Figure 3-4) The Applicant is requued to 
provlde the draft EIA to mterested parties, before filmg the applicabon Under the EIA process, the Mmstry of 
Population and Envuonment (MOPE) must approve the project, and wll  issue a public notice (30-day notice 
penod) after it receives the application and fmal EIA Under the new Rules, the MOPE may also establish an 
mteragency comrmttee to review the EIA, before the fmal approval is gven on the project 

The Enwonment Conservatlon Rules also mclude specific requuements for the post-licensmg penod Once the 
Licensee begm construcbon, the hcenslng agency (EDC m the case of hydroelectnc developments) must monltor 
the Licensee's comphance wth license terms, and contmually evaluate the ongomg mtigative measures (Figure 
3-5) If the ongomvg mtigation is considered to be madequate, EDC may requue the Licensee to lrnplement 
additional measures In adhtion, MOPE is charged wth  conductmg its own evaluation of project unpacts and 
mbgabve measures, two years after the start of construction Although it is not specifically stated m the Rules, 
the implicat~on is that MOPE may also requue adhtional mtigation if it believes that ongomg measures are 
msdficient The rules do not  spec^ any other consultabons w th  other agencles dunng the post-licensmg penod 

Thus, although the new Rules do requre consultations dunng the approval process and dunng the post-licensmg 
period (on a more llmted basis), as noted above, the new Rules must be exammed m relation to the current 
licensmg regulations, and draft EIA Guldelmes (1994), to ensure that a smgle, coordmated licensmg and 
envuonmental review process is available for hydroelectnc development m Nepal The current situation, wth 
mulbple regulahons and guldehes, may be somewhat confusmg, especially for foreign mvestors w th  an mterest 
in developmg hydroelectnc projects m Nepal Large foreign mvestors who have contracted the servlces of 
expenenced mternat~onal consultmg firms, who are more farmliar wth  the EIA process m Nepal and other 
countries, may be less affected Smaller mvestors, however, who may not be able to afford the more expenenced 
consultants, may have more dlff~culty wth  the current regulations 
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3 4 The World Bank Gu~dellnes 

The World Bank Guldehes for Enwonmental Assessment of Energy and Industry Projects were reviewed These 
gudehes were prepared m 1991, and have served as the basis for many other EM guldelmes prepared around 
the world The Nepalese EM gudelmes prepared m 1993 and 1994, drscussed m Sechon 3 2, are very slrmlar 
to the World Bank Guldelmes Regardmg Interagency consultations, the World Bank Guldelmes also stress that 
such consultat~ons are very Important m the EIA process, and recommend that they begm early, and contlnue 
throughout the process The Guldelmes prov~de some addtional detail on the recommended structure for 
Interagency consultat~ons, mcludmg an mbal scoplng meetmg, "rmd-term" meetmgs, and clrculatlon of draft 
reports to the agencies for comment Recommendat~ons are also made for commumty mvolvement and 
consultation wth NGO's, devotmg an entlre chapter to subject The followmg table generally summarizes 

the World Bank suggested process for mteragency and cornmuty consultations, throughout the llfe of a project 

Table 3-1 

The World Bank General Guidelines for lnteragency Consultations 

* Estimated durabon for medlum to large projects 

Project Stage 
lnrt~al Planning 

Pre-feasrbrlity Study 

Feas~b~lrty Study Beglns 

Conduct EIA Stud~es/Feasrb~lity Study 
Continues 

Prepare Draft/ F~nal EIA/Complete Feasrbrllty 
Study 

L~cens~ngIPerm~lt~ng 

Constructron 

Operat~on 

These gwdehes provlde a valuable model for the Interagency consultation process, and were considered m the 
development of the recommendations m Section 6 of this report 
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Consultat~on Step 
lnrtlal lnformat~on Meetings & Request for Comments 

Begln EIA Scoprng & Conduct Scoplng Meetlng(s) 

Select EIA Stud~es Conduct Further Meetlngs 

Penodic Progress Meet~ngsllnter~m Reports 

Draft EIA Issued for CommenURevrew Meet~ng(s) 

Publrc NoticeslFurther Communrty Meetings 

AgencyICommun~ty Input to Ongolng Mrt~gat~on 

Agency/Communrty Input to Ongo~ng Mon~torrng 

Typ~cal Durat~on 
(years)* 

0  5  

0  5 

0 5  

10-1  5  

1 0  

05-1  0  

5 0  

30 O+ 
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SURVEY LICENSE 

&idittonal Bsh 

Figure 3-1 License Application Process in Nepal Sheet 1 of 2 

PRODUCTION LICENSE 

Figure 3-1 License Application Process in Nepal Sheet 2 of 2 
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Figure 3-2 EIA Process in Nepal 
(EIA Guidelines, 1993) 
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Applicant Publ~shes 
Local Nobce of 
Propcad Rq ect 

Detemmnatm to 

Appllcaa Prepares - TCRforIEE - 
Applicant Applicant Pro- Appl~cant Files 

Conducts W e s  . wdes Craft IEE IEE W~th 
*s toLocalGroups EilC'hDPE 

1 

Figure 3-3 EE Approval Process, Enwonment h m o n  Rules, 1997 
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Applicant Prepares 
MOPE 

Appl~oant ConduotP 

4 EUTORfor Studies and Requued 0 MOPE Approval Approval Prepares EIA 

0 
Applrcant Flies Appltcant Provldes 
F~nal EIA W ~ t h  Draft EIA to 

EDClMOPE Local Groups 

F~gure 3-4 m A  Approval Process, Environment Conservation Rules, 1997 
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Two Years 
AAer Start of 
Construot~on 

Add~t~onal 
Mitigation 

Requtred by EDC 

Licensee Begms 
Construotion 

Figure 3-5 Post-Licensing Compliance, Environment Conservation Rules, 1997 
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4 Consultation Experience to Date 

After reviewmg the EIA and other envuonmental documents fiom the 11 projects noted m Section 2, and 
interviewmg project personnel, it is apparent that the major focus of the envuonmental revlew and agency 
consultahon process for projects m Nepal is on the social aspects of hydropower development The concerns and 
needs of the people hvmg m the p r o m t y  of the project are generally the most mportant issues that w11 affect 
the construction and operation of the project Thus, most of the consultations are wth the local Village 
Development Comt tees  (VDC's) and other local government orgmzations, and less wth  the HMG/N 
Mmstnes, on issues related to the biologcal and physical mpacts of the project Project personnel, however, 
indicated that consultations wth the M~mstnes are still mportant, m that some, such as Pubhc Works and 
Transport, are very mterested m some aspects of the project, such as access roads In many cases, the project 
access road may be the iirst road constructed through an area, and wll serve as the pmary  transportation route 
to the area long after project construction is completed 

Many of the EIA and other documents reviewed for the 11 projects Qd not descnbe m detail the agency 
consultation process that had occurred or wll occur on each project Exceptions were the Kali Gandalu, Upper 
Bhote Kosh, and Upper Karnali Projects, whch did descnbe the process m some detal The Khmti Khola 
Project also provlded some descnption of  the^ consultations wth affected partles, and the West Set1 TOR 
described the mtial scopmg meetmg, and plans for addtional consultations For projects m the planrung stage, 
the MHSP EIA scoplng reports for the Tarnur and Dudh Kosh 1 Projects provided a good descnption of the 
proposed consultation process, and the Draft EIA for Upper Karnali mcluded an adequate descnption of 
completed and proposed consultahons The descnpbon of the public and local agency consultatlons that occurred 
for the Kali Gandalu Project was the most detailed, listrng m e  separate steps or actions taken by the Nepal 
Electricity Authonty (NEA) dunng thls program, whch w11 contmue for the life of the project 

The enwonmental report reviewed for the Jhunruk Project, whch was a summary of the envuonmental aspects 
of the project, prepared after the project was constructed, suggested that several of the major social issues 
associated wth the project were at least partially due to the lack of consultahons dunng the early planrung phase 
of the project The report concluded that early consultations may have prevented some of the issues fiom 
becomg problems later m the development of the project 

This section further sumrnmzes the expenence of the project proponents, government agency personnel, and 
NGO's m the consultation and envuonmental review process for hydroelectnc projects to date m Nepal 

4 I Project Proponent V~ewpo~nt 

Most of the project proponent personnel mtervlewed agreed that the mteragency and pubhc consultation process 
was mportant d w g  the plamng phase for a hydroelectnc project, and that these consultatlons should occur 
early in the process Most also understood that the project w11 be expected to provlde mhgation for project 
impacts, and that rmtlgation for soclal mpacts will llkely be the pnonty for most projects Several managers, 
however, &d express the need for mprovements to the consultahon process Suggestions were that the process 
should be formalized and better orgamzed, so that project proponents are not "surprised" by new groups or 
mdwduals who come onto the scene later m the process Some managers complamed that the public consultation 
process, m partxcular, IS never endmg, wth new issues contmually msmg throughout the planrung, construction, 
and operational phases of the project 
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Consultation wth other government agencies and m s t n e s  dunng the env~ronmental review process was not 
identified, by any of the managers mterviewed, as a particular "problem", and as noted above, appeared to be 
secondary m importance to consultations on the local level Some managers mhcated, however, that there still 
was a need for a more mrdmated approach to consultations wth government muustnes Suggestions were that 
a "mmttee" of all the relevant m s t n e s  should be formed early m the process, to review and comment on the 
project, and provide coordmated recommenda~ons for mtigation Expenence to date has mdcated that agency 
recommenda~ons may also be made throughout the plann~ng, construction, and operational phases of the project, 
m a h g  it more d~fficult for project proponents to properly plan and budget the~r projects 

4 2 Government Agency V~ewpo~nt 

Interviews wth government m s t n e s  presented a sigmficantly hfferent perspective on the mteragency 
consultation process, than was obtamed by revlewrng EL4 documents and by mterviewmg personnel from the 
power development sector Agencies m general were not sabsfied wth the process as it now occurs, bellevlng that 
madequate consultahons have generally occurred dunng the lrnplementation of many hydroelectnc projects m 
Nepal 

The Department of Fisheries (Mmstry of Agriculture) stated that the agency 1s seldom consulted on an "oficial" 
basis, although there are some mhvidual "personal" contacts between fishenes personnel and personnel from 
power development orgmabons There is seldom any contact or request for assutance, however, regardmg the 
design of mtigative measures, whch the Department beheves 1s an mportant function that it could serve The 
Department stated that it is not opposed to the development of hydropower m Nepal, but would llke to ensure 
that project Impacts are adequately mtigated The Department belleves that more recent developments, such as 
the Kah Gandalu "A" project, have been attemptmg to provide appropnate mtigative measures, but the best way 
to ensure th~s  1s ta have the mvolvemellt of the hpa-est from the begmmg of project p~anrung 

The Muustry of Population and Envuonment (MOPE), whch is responsible for the review of EM'S subrmtted 
by project developers, also believes that there should be better mstitutionalized mechanisms for agency 
consultations from the be-g of project p l m g  Tbs would ensure proper agency mvolvement m the 
process, as opposed to the present system, m whch personal contacts often serve as the pmary  means of 
mrdmabon among the agencies and developers MOPE reported that some formal mteragency coordmation now 
occurs, but it wll vary from project to project Personal contacts may work m some cu-cumstances, but this 
system breaks down lfkey personnel change jobs or retxe, leavlng a gap m the comrnufllcation cham Ths  system 
may also be more difficult for fore~gn developers, who may not have sufficient contact personnel W I ~  the 
Nepali Government mmstnes 

The Department of Forest, Mmstry of Forest and Sol1 Conservation, reiterated the views of the Department of 
Fisheries, m that the Department of Forest is generally not consulted dunng the planrung and licensmg of 
hydroelectnc projects The Department has reviewed EM'S for some power developments, but only on an 
lnterrmttent bas15 Lkewse, the Department is seldom asked to asslst m the development of mbgative measures 
for forest and sol1 protection, assoc~ated wth hydropower development, and provlde its expertise on these 
matters The Department believes that it would be beneficial to power developers, and to meet the objectives of 
enwonrnental protection, for the agency to be consulted d m g  the planrung, licensmg, and lrnplementation of 
hydroelectnc projects 

An interview wth the Water and Energy Comss ion  Secretanat (WECS) provlded an overall view of the 
mterrelauonshlps among the vmous government m s t n e s ,  related to lmplementat~on of hydroelectnc projects 
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WECS agreed that the interagency consultahon process, as lad out m the Envlronment Conservation Rules, 1997, 
has not yet been fully Implemented by any hydroelectnc project Several projects currently m the p l m g  stage 
under the Medurn Hydro Study Project, however, are followmg the new rules, and d Uely become the "test 
cases" for the new rules, whlch have only been m effect for about three months WECS also believes, however, 
that there are some vague areas m the Envlronment Conservation Rules, and it is not clear how some provisions 
of the rules w11 be mplemented, particularly related to mteragency coordmation A prunary issue is the exact 
responsibility and capabhties of MOPE to serve as the overall environmental protechon muustry for the 
government of Nepal 

The overall consensus of agency personnel Interviewed was that the mteragency consultation process for 
hydroelectnc project hcensmg and development, although perhaps only m its "format~ve" stages, should be better 
mstitutionalized, to ensure that agency mput to project plannmg is m place as early as poss~ble m the process 
The agencies support the objectlve of developmg Nepal's hydropower resources, but believe that adequate 
mtigative measures should be mcorporated mto project plannmg and development 

4 3 NGO V~ewpo~nt 

Both a national ( b g  Mahendra Trust for Nature Conservation - KMTNC) and an mternational (IUCN-The 
World Conservation Unlon) NGO were mterviewed Both NG07s believe that the mteragency consultatron 
process has not been adequately apphed d w g  most hydroelectnc developments to date m Nepal The record of 
consultat~ons wth NGOYs is somewhat mconsistent IUCN has been consulted on a more regular basis, smce it 
has been a major player m developmg the EIA gudelmes for Nepal, and has a large database of mformation on 
Nepal that is useful to developers and consultants IUCN has also served as a consultant on some projects, the 
Upper Bhote Kosh Project bemg the most recent example For KMTNC, even though they were a major player 
in the Arun I11 Project, are not regularly consulted for other projects, either by developers or by government 
agencies Some contacts do occur on a personal basis, but there are few "mstitutional" contacts 

Both NG07s beheve that government m s t n e s  and NG07s wth valuable expeases should be consulted early 
m the EIA and licensing processes, and that a standardized system be provided so that all pertment players can 
have access to the process In adQtIon, h s  process should be coordmated by a lead agency, so that other players 
can remain fully Informed about the process Smlar  to the government m s t n e s  that were mterviewed, the 
NG07s pnmary mterest m recornrnendmg a better mteragency consultation process is to ensure that adequate 
nutlgative measures are incorporated mto project plannmg as early as possible 
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5 Rev~ew of U.S. Interagency Consultation 
Process for Hydropower L~censing 

5 1 U S FERC lnteragency Consultat~on Requ~rernents 

As noted previously, the FERC regulatlons (Title 18 of the Code of Federal Regulations - 18 CFR), have very 
specdic requuernents for Apphcant consultations wth state and Federal agencies, Indan tnbes, NGO's, and the 
pubhc, pnor to filmg the license application wth  FERC (the Three-Stage Consultation Process) Thls process 
was adopted m 1985, dunng the tme when FERC was receivmg thousands of applications per year for small 
hydroelectnc projects Ths was m response to U S legslation (the Public Utility Regulatory Policies Act - 
PURPA -passed m 1978) that encouraged the development of domestic hydropower, to decrease reliance of the 
U S on mported energy supplies Because of the heavy volume of hcensmg actions, the concerns of many 
agencies, NGO's, and other stakeholders were not bemg adequately addressed through the consultation process 
that was requued by FERC at that tme Many issues were not Identified early m the process, when these issues 
could be more easily resolved through project des~gn or p l m g  Surfacmg of these Issues later m the process 
often resulted m regulatory delays, and m many cases, delays m the mplementation of the project, wth resultmg 
economc mpacts 

The focus of the Three-Stage Consultahon Process (TSCP) IS to idenbfy, as early m the process as possible, those 
environmental, soclal, and economc issues that could affect the feaslbllity of the project In adhtion, the 
mformatmn developed through the TSCP should provlde sufficent data, m order for FERC to make an Informed 
declslon on whether or not the project should be hcensed, based on technical, economc, and envlronmental 
grounds Flgure 5-1 dustrates the major achuhes reqwred under the TSCP, based on the latest regulatlons Ths 
process has been refined through the years, wth the latest changes occurmg m 1997 The 1997 changes 
comblned the TSCP wth the envuonmental assessment (EA) or envronmental mpact statement (EIS) process, 
whch previously began after the license application was filed wth FERC 

In the Fust Stage of Consultation (Figure 5-1, Sheet l), the Applicant is reqwred to notify all relevant state and 
Federal agencies and Nahve Amencan Indan tnbes that occur m the vlcmty of the project, that it mtends to file 
for a license application for a specific project Included m this mtial not~ficatlon (the Flrst-Stage Consultation 
Package) wdl be as detsuled mformahon as possible on the proposed project, along wth the Apphcant's proposed 
environmental mtigation and enhancement measures known at that tune Ths is followed by an mteragency 
scoping meeting, whch also must be open to the participation of the pubhc, to Identify the major issues 
associated wth the proposed project, and prunary studes that should be conducted The summary of the meetmg 
wll be ~ssued by the Apphcant m the form of a scopmg document, whch the agencies and other mterested parties 
will then have 60 days to comment on, and to provide final recommendations on studies In the event that the 
Apphcant and agencies dsagree on what stuhes must be conducted, FERC staff wll  act m a dspute resolution 
role to d e t e m e  what are the cntical studes 

The Second Stage of Consultation (Figure 5-1, Sheet 2) is the most tlme-consmg, m that the Apphcant 
conducts most of the enwonmental studes dunng thls stage, and prepares the draft license application and mtial 
draft of the EA or EIS (dependmg on the scope of the project) Once these draft documents are issued to the 
agencies and other Interested stakeholders, these groups w11 have 90 days to revlew and comment on the 
documents, and to make recommendahom to the Applicant on proposed measures to rmtigate the mpacts of the 
project If disagreements remam between the Applicant and agencies regardmg expected project mpacts, or 
proposed mtigation, the Appl~cant and agencies wll  meet to attempt to resolve these issues If agreement can 
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be reached, the Applicant and cooperatmg parties normally wll sign a settlement agreement, whch wll be 
Included m the final hcense apphcabon If agreement can not be reached, the opposmg positions wll be outlmed 
m the license application, for resolution by FERC 

Dunng the ' Ikd  Stage of Consultation (Figure 5-1, Sheet 3), the Applicant w11 finalize the license application 
and the EA or EIS, and file th~s  package wth FERC At the same tune, h s  package must also be provided to 
those agencies and other parties that participated m the consultat~on process The final application must rnclude 
a documented record of all the consultatmons that occurred, smce FERC normally IS not an actmve partmcmpant m 
most of the projects bemg proposed After receivmg the final application, FERC wll issue a publmc notice that 
the apphcabon has been filed, a l lomg any agency or other party to file further comments or recommendations 
on the project dunng the 60-day nobce penod FERC may also request a t i o n a l  mformatmon fiom the Applicant, 
after its mbal revlew of the application, to correct any deficiencies or mformatlon gaps The Applicant IS gven 
a reasonable tme penod to provlde thls addbond mformation (normally 90 days) When the Applicant files i h s  
additional mformation wth FERC, it must also be provided to the agencles and other partmes that partlcmpated 
m the consultation process 

Once th~s mformahon IS filed wth FERC, the staff can begm the fmal processmg of the applicatmon, whch w11 
Include releasmg the final EA or EIS Dependmg on the smze, complex~ty, or controversy of the proposed project, 
addbonal pubhc comment penods or heanngs may be lncluded m the FERC processmg penod, before the llcense 
is issued The enwe FERC process, mcludmg that conducted by the Applicant d m g  the pre-filmg penod, offers 
the agencies and other stakeholders multiple opportutllties to partlapate m the licensmg process 

5 2 Potential Appl~cab~l~ty of FERC Type 
Consultation Requirements to Nepal 

There are slrmlanhes between some of the Nepab environmental gcudelmes and regulations dscussed m Sechon 
3, to the FERC regulations descnbed m Section 5 1 Thls is particularly true for the most recent (1997) 
Environment Conservation Rules, and the most recent draft EIA gudelmes Multiple public notice penods are 
pronded, and mterested agencies and other partmes are gven the opportun~ty to comment on draft IEE and EIA 
documents The pnrnaty observaoon about Nepali rules and gudelmes at h s  pomt m tlrne, is that because there 
are several such rules and guidelmes, it is somewhat unclear about whch gwdelmes an Apphcant for a 
hydroelectnc project should follow The Enwonment Conservabon Rules (1 997) obv~ously apply to hydroelectnc 
projects (and most other types of projects), but it would be appropriate to develop env~onmental consultation 
guldelmes specifically tailored to the hydroelectnc licensmg process m Nepal These gwdelmes should be 
provided to potential hydro developers by EDC, as part of the "one-mdow" concept of hydro llcensmg 
processmg, once approved by MOPE and MOWR. 

Some of the FERC type regulabons may be adaptable for use m Nepal, although there are also some lmtatlons 
One of the major lmtations is that the FERC regulations have been promulgated in a hrghly developed 
industrialized country, wth a hgh lmteracy rate, a wde range of commutllcatlons systems (telephone, radio, 
television, e-mail, newspapers, magames, newsletters, etc ), and a modern transportation system (hghways, 
railroads, aullne transport) When a public notice IS mssued by FERC or by an Applicant, that notice reaches 
hterally n d ~ o n s  of people w h  hours or up to a few days at the most If a member of the public wshes to attend 
a public meetmng, that person may s~mply dnve to the meetmg m a matter of m u t e s  or hours In Nepal, 
commmcahons and transportation systems are much less developed, and any gudelmes developed for agency 
and pubbc consultabom must take that mto consmderabon Any guudelmes must also consider the importance of 
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soclal and human issues m Nepal, whch are generally the most mfficult issues to address, based on the revlew 
of case studies of hydro projects constructed to date or proposed m Nepal 

Section 6 presents recommendations and prelmary draft gudelmes for agency consultations that could be 
adopted by EDC, to strengthen the lnstltutlonal process for llcensmg hydroelectnc projects m Nepal 

FIRST STAGE OF CONSULTATION 
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Appl~cant 

Nohce 

Applicant Issues 
1st Stg Consultation 

Document 

[ (15 d pnor) J Agencies 
Flnal Recomm 

dahons for 
Stud~es 

Studies D~spute 
Resolut~on by /=!--- 

/ (If Reqmred) / 

1 
i... > 

F~gure 5-1 FERC Pre-filing Consultation Process, Sheet 1 of 3 
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SECOND STAGE OF CONSULTATION 
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Flgure 5-1 FERC Pre-filmg Consultation Process Sheet 2 of 3 
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Flgure 5-1 FERC Pre-filing Consultahon Process, Sheet 3 of 3 
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6 Recommendations for Strengthening 
Regulatory Procedures In Nepal 

'%s review of the exlstmg regulations and gwdelmes for agency consultations m Nepal, as well as the general 
experience to date, mbcates that although there are some gwdelmes available, agency consultations on 
hydroelectnc projects has vaned dependmg on the particular project proponent or consultant Generally, for the 
larger projects recently proposed and Implemented by NEA, the agency and public consultation program was well 
planned and executed Those more expenenced m the mplementation of hydroelectnc projects, and m the 
associated regulatory procedures, appeared to conduct the "betteryy agency and public consultation procedures 
This revlew mhcated that EDC should issue guldellnes for agency and public consultations for hydroelectnc 
project hcensmg, providmg more standarbzed and clear-cut procedures for project proponents to follow for all 
projects Thls would assist developers m proceedmg through the regulatory process, as well as provide EDC 
reviewers a "checklist" to ensure that an Applicant has conducted an adequate consultation process 

6 1 Coordinated Llcens~ng and 
Interagency Consultat~on Process 

After reviewmg the guldehes, regulabons, and consultabon expenence to date m Nepal, as described m Sections 
3, 4, and 5, p r e lmary  gudelmes for conductmg a coordmated hydropower licensmg and mteragency 
coordmabon process were prepared These gudehes apply only to the application for a production license, smce 
no envuonmental assessment is requured for a survey license A survey license only authorizes an Applicant to 
study a hydroelectnc site, and conduct field mvestlgations No construction achvihes are authorized by a survey 
license 

These pre lmary  gwdelmes are a blend of exlstmg rules under the Electricity Regulations, 2050, and the 
Environment Conservation Rules, 1997, previously issued Nepalese EIA gwdelmes, the World Bank EIA 
gudelmes, and the U S FERC mteragency consultabon regulations The gudelmes are presented m three stages, 
slmlar to the U S FERC regulations, pnmanly for the ease of presentation and understandmg These p r e lmary  
gudelmes meet the nunmum reqwrements of both the Electr~city Regulations and the Envuonment Conservation 
Rules, but Include other provisions that better define the consultabon process The objective is to provide a logcal 
progression of steps that license applicants would be able to follow m applymg for a production license 

Table 6- 1 outlmes the proposed mteragency consultation gwdelmes These proposed gudelmes have not been 
subjected to any legal analysis, whlch is beyond the scope of the present Acres7 terms of reference These are 
based, however, on Acres' prevlous regulatory and enwonmental assessment expenence, and should be workable 
from these vlewpomts As previously noted, the guidelmes are lvided mto three stages of consultation The first 
stage is essentially the request for scope detemation under the IEEEIA process outhed m the Envlronment 
Conservat~on Rules, 1997 Under the proposed gudelmes a scoplng meetmg and adhtional opportumties for 
agency comment are prov~ded, mciudmg on the Applicant's request for scope detemation from EDC 

The second stage of consultahon is when the Applicant finalizes the terms of reference (TOR) for the IEE or EIA 
studies, conducts the studies, and prepares the draft and fmal IEEJEIA Agam, agencies are provided multlple 
opportuIllties to comment Thls stage, however, is bvided mto two "tracks", one for the preparation of an IEE 
(Track "A") and one if an EM is requlred (Track "B") (Table 6-1) Track "B", for preparation of an EM, 
requlres a longer tme  Interval and is more mvolved, smce MOPE u also mcluded m the review process 
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The thrd stage of consultation u essent~ally the l~cense review penod, when EDC, MOPE, and MOWR are 
reviewmg, assessmg, and approvmg the environmental documents and llcense application llus stage also has 
two tracks, dependmg on whether an IEE or EIA is reqwed Addtional opportumbes for agency comment are 
provided, and the Apphcant is encouraged to contmue consultat~on and progress meetmgs dunng th~s  stage 
Under Track "B", the EIA process, it is recommended that EDC revlew of the license application (under the 
Electricity Regulahons) occur concurrently wth and parallel to MOPE renew of the EIA EDC would recommend 
to MOWR that the hcense be issued only if MOPE has approved the EL4 and the proposed mtigation 

Thls proposed Interagency consulMon process as described m Table 6- 1, follows the Environment Conservat~on 
Rules, 1997, wth addit~onal opporhmties for agency review and comment In addition, h s  process has 
essenbally already been mplemented or proposed for several recent projects m Nepal that have extensive agency 
and publ~c consultation programs 

Another polnt about these proposed guidelines is that the gwdelmes present the minimum consultations that an 
Applicant should conduct for l~censmg a hydro project m Nepal It is always recommended that Apphcants do 
more than the absolute mumum reqwed, m order to ensure that the agencies and public are MI participants m 
the licensmg process Past expenence has shown that extensive agency and pubhc mvolvement usually results 
in the successful lrnplementation of a project 

6 2 Potent~al Exemptron for Small 
or Spec~al Status Projects 

The current EIA process m Nepal, if fully mplemented accordmg to exlstmg regulations and gwdelmes, may 
reque up to two years to complete The exlstmg rules also requue that the EIA process must be applied for all 
hydroelectnc projects greater than 5 MW capacity A concern of EDC 1s that t h~s  is a relahvely small project, m 
the overall scheme of hydro development m Nepal, and requmng a two-year EIA process for such a relatively 
small project, could dscourage developers of smaller projects from lmplementmg these projects Often, such 
smaller projects are mportant m the electrrficahon of rural, remote areas, and dscouragmg development of these 
projects due to an onerous regulatory process, could have a negat~ve mpact on economc development m rural 
areas Thus, EDC requested that Acres Investigate whether there could be methods to exclude or exempt smaller 
projects that are greater than 5 MW fkom the full EIA process For h s  analysis, we reviewed the U S FERC 
exempbon process, whch allows the exempbon from hcensmg of certam small hydroelectnc projects of less than 
a speclfic capacity that meet other speclfic condtions The potential adaptability of a s~rmlar process to Nepal 
was assessed 

6 2 1 U S FERC Exempt~on Process 

The FERC exemption process was mplemented m 1980, dunng the major flurry of l~censmg activity 
that occurred after the passage of the PURPA legslation, whlch was passed to encourage the 
development of small hydroelectnc projects m the U S The purpose of the exemption process was to 
allow smaller projects wth rmmmal enwonmental mpacts to proceed m an expehtious manner through 
the regulatory process, and m fact would exempt a project from the full FERC licensrng reqwements 
The project would remaln listed by FERC as an exempted project, wth dam safety lssues still 
admuvstered by FERC, but other envlronrnental mt~gat~on requlred for the project would be under the 
regulatory respons~bd~ty of state and Federal resource agencies These resource agencies could prescnbe 
terms and condtions for the exemption, and the Applicant was requued to accept these terms and 
conditions as a conhtion of obtauung the exemption If some of the terms and condltrons were 
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unacceptable to the Applicant, then the Applicant had no choice but to return to the normal licensmg 
process The Three-Stage Consultahon Process previously descnbed m Section 5 1 was still requued for 
the exempbon process, although was generally less onerous, smce the process usually mvolved projects 
with fewer envuonrnental Impacts 

The FERC rules allowed for two categones of projects that may be exempted from the requuements of 
licensmg 

Projects less than 5 MW capacity located on an exlstmg dam, or that utilize a "natural water feature" 
(such as a waterfall or steep grden t  stream, ulthout the presence of a dam) 
Projects less than 15 MW capacity that utilize the head developed entuely through a closed condtut 
system, such as an lmgation supply system or other water supply lme 

For the "5 MW Exemption" (the fust category), it was believed that If a new dam was not requued for 
the project, all the Impacts associated wth the construction of a new dam (even a small one), would not 
be present In addtion, the maxnnum 5 MW capacity would generally not mvolve a major water 
wthdrawal fi-om a nver or lake, that would result m adverse mpacts on Instream flows or on lake water 
levels 

The "Condwt Exernphon" (the second category), would mvolve only "closed" water systems that would 
not withdraw from or discharge flows Into a natural waterway The hydroelectnc plant would smply 
utilize the head available wthm the conduit system, such as from one level of an mgation canal to 
another Slnce a natural waterway would not be lrnrnelately associated wth  the project, there would be 
no mpacts assoc~ated wth water wthdrawal In adhhon, slnce the mam water conveyance system would 
have already been constructed (the mgation or water supply system), there would be no mpacts 
associated wth the construction of such a conveyance system Smce the overall mpacts from h s  type 
of exemphon were expected to be less than the "5 MW Exemptiony?, the maxnnum allowed capacity for 
projects was set at 15 MW 

The overall hstory of the FERC exemphon process has been mxed Inttially, the process was successful 
m exempbng a number of small projects, whch were constructed and placed on lme As tme  went on, 
however, the process became more controversial, as projects with more sipficant envuonmental 
Impacts were "pushed through" or proposed under h s  process Ths  may have been a funchon of the 
gradual non-avadabhty of swtable sites, as the best sites were mtially developed, or a changmg attitude 
among resource agencles to place more restnctive conditions on these projects Smce the agencies could 
prescnbe the terms and conltions, as they desued, eventually some terms became so restnctive (such 
as mtrearn flow requrements) that the proposed projects became uneconomcal, and were abandoned 
Thus, the exemption process, although still an available option under the FERC regulations, has been 
used only mfi-equently m recent years 

6 2 2 Potent~al EIA Exempt~on Process 
for Hydro Projects In Nepal 

Thls assessment of a potentral process for exemptmg certam categones of small hydroelectnc projects 
&om the full EIA process is based on the regulatory and techcal/envuonmental expenence of Acres 
Ths  is m no way a legal analysis, whch 1s what may ultmately be requred before such a process can 
be formally mplemented m Nepal Th~s statement is based on the text of Schedule 2 (Pertamng to Rule 
3) of the Environment Conservation Rules, 1997 Thls Schedule states that an EIA 1s requued for the 
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"Operation of electricity generation projects wth a capacity of more than 5 MW" Ths  appears to be 
a relatively clear-cut statement about the EIA reqwrement, although as stated above, Acres was not 
requested to analyze the legallties of these regulahons, or the manner by whlch they may be amended 
Th~s  analysis of a potential exemphon process assumes that the legalibes wll  be worked out, and we 
have focused on the envlronrnentaVregulatory aspects of des~gn~ng such an exemption process 

The pmary  bass for proposmg an exemption fiom the full EIA process should be that the prehcted 
adverse lmpacts of a proposed project w11 not be sipficant, that the beneficial unpacts wll outwelgh 
any adverse mpacts, and that the IEE process wll be sufficient for ~dentifjrlng any adverse unpacts that 
may occur, and any mbgabon that may be reqwed Cntena must be developed for the type and capacity 
of projects to be exempted, and the category and scope of Impacts that would be allowable for an 
exempted project These vmous cntena should be developed through a process of review among EDC, 
NEA, other government m s t n e s ,  and NGO's, to ensure that there is consensus among the potentially 
competmg mterests on water resource development Othewse, ~f arbitrary cntena are selected wthout 
sufficient mput from all Interested part~es, the process may eventually fa1 

Although such a cntena development process is beyond the scope of thls analysis, some prelmunary 
cntena may be descnbed, based on exlsbng Nepalese regulations/pdelmes or on regulauons from other 
counhes (U S FERC) These prelmunary cntena could serve as the starting pomt m the &scusslon of 
permanent cntena for an exemption process The cntena should also outlme the envlronrnental review 
procedures, whch would Mely follow the TEE approval process, whlch IS less mvolved and shorter than 
the EL4 process (see Sechon 3 3) The folloullng table lists some potential cntena for an EIA exemption 
process, along wth the basis for the cntena as listed 

The overall objectlve of these cntena is to place a lmtat~on on the slze of the project and on the 
sipficance of lmpacts that would occur As noted, many of the cntena are based on cntena from the 
Enwonment Conservation Rules, 1997, for the water resources and energy sector, as well as for other 
business sectors A project would have to meet all of the cntena m order to qual~fjr for an EIA 

Prelrrntnary Crlterla 

Maxtmum Project Capacity - 15 MW 

Run of R~ver Project 

Maxtmum Dam Hetght - 5 meters 

Does Not Involve Inter-Basm Water Transfer 

Does Not Involve Constructton of Multtpurpose Rese~olr 

Project D~splaces Less Than I00 People 

R~ver D~vers~on Less Than 5 km 

Dtvers~on Tunnel Less Than I km 

No Impact on Stgntficant Cultural Archeologtcal or Reltgtous 
Sltes 

No Adverse Impact on Threatened or Endangered Spectes 

Cleanng of Less Than 5 hectares of Forest Land 

No lmpacts on Rafting or Trekking Operations of More Than 
2 000 Persons Per Year 

Construdlon of Access Road Less Than 5 km Long 

No Impact on Nattonal Parks W~ldl~fe Sanctuartes or 
Conse~atron Areas 
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Basts for Crrterra 

U S FERC Exempt~on Regulations 

Impacts Less Slgnlficant 

Impacts Less S~gnlficant 

Environment Conservatlon Rules 1997 

Environment Conse~atton Rules 1997 

Env~ronment Conse~at~on Rules 1997 

Impacts Less Slgnlficant 

Env~mnment Conse~atron Rules 1997 

Env~ronment Consewat~on Rules 1997 

Avoidance of Impact on S~gntficant Resources 

Environment Conservat~on Rules 1997 

Envlronment Conse~atlon Rules 1997 

Envtronment Conservatton Rules 1997 

Env~ronment Conse~at~on Rules 1997 
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exemption It is envisioned that when an Applicant mt~ally files for scope de temahon wth MOPE 
under the IEE/EIA process (see Figure 3-3), the Applicant would at that tune request an EIA exemption 
(if the proposed project is 5 to 15 MW m capacity) If the cntena are met and MOPE approves the 
exemption, then the Applicant would follow the IEE approval process (Figure 3-3) l b s  process is 
shorter because the LEE and associated studies are less mtensive, and do not requlre the longer approval 
process by MOPE associated wth an EIA 

For "borderlme" projects that meet some but not all of the cntena for an EIA exemption, there should 
also be a "waver" prowsion, wh~ch would allow an Applicant to request a waiver from the specific EIA 
exemption cntena, m turn allowmg the Applicant to proceed under the IEE process In the request for 
waiver from MOPE, whlch would occur m the Appltcant's request for scope deterrmnation, the 
Applicant would have to justify why a waiver should be granted, and should mclude comments fiom 
consulted agencies agreemg wth the waiver The Applicant would request such letters of support fiom 
agencies and other parhes that receive the mbal nobce of the project, under the IEE/EIA process (Figure 
3-3) MOPE would have the power to grant or reject the waiver request, m turn allowmg an Applicant 
to proceed wth an IEE, or requmg a full EIA 

Figure 6-1 surnmmzes how the EIA exempt~on and waiver process would work As noted m the 
begmmng of th~s secbon, the legal unphcabons of h s  proposed process have not been mvestigated The 
process, however, should be workable from a regulatory and envlronmental perspective, m a l lowg 
smaller, more bemgn projects to proceed more rapidly through the regulatory process, yet still provide 
an adequate level of envlronmental protection 

6 3 Strengthening of Addltlonal Regulatory Procedures 

After rewewmg the perbnent Electricity Regulations, the Env-onment Conservabon Rules, and EIA Gtudelmes, 
and after d~scuss~ons wth EDC sta& it is ewdent that the current regulations mclude no provisions or procedures 
for relicenslng projects after the uha l  hcense per~od, or for amendmg a license to make changes to a project, such 
as addmg capacity 

Although Nepal IS now more m the development phase of its hydroelechc resources, wth new licenses bemg 
granted wth 50-year terms, eventually these licenses wll  need to be renewed The current regulations only state 
that a Licensee must renew h ~ s  exlstmg license one year pnor to explration Based on recent expenence m the 
U S , where most of the projects onpally licensed m the early 20th Century had to renew thelr licenses over the 
last 20 years, relicensmg can be a complicated and controversial process Sipficant envlronmental issues may 
anse dunng the relicenslng process, as resource agencies and the public attempt to "correct" perceived and actual 
long-term Impacts of exlstlng projects U S expenence has mdcated that relicensmg is nearly as mvolved as 
origtnal licensing, although is sufficiently Qfferent that FERC has issued new regulations specifically for 
relicensmg Although Nepal may be decades away from havmg to deal wth a sigtllficant number of relicensmg 
acbons, EDC shouId b e p  the process of developmg regulabons for reltcensmg The U S regulahons could serve 
as a gulde m this development Ths  is beyond the scope of the current PEP work program, but is an item that 
could be Included m future work 

A more m d a t e  concern of EDC, however, should be the need to develop regulations for amendmg licenses 
This would occur if a Licensee proposes to mcrease the capacity of an exlstmg project If unused capacity is 
present at a project, it is usually more economc and more envlronmentally acceptable to add one or more 
generahng mts  to u W  this capacity, than to construct a new project There wll  llkely be some envlronmental 
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issues, such as related to Increased water mthdrawal, but other more &%cult soclal issues (such as resettlement) 
v d  generally not be present It is llkely that EDC may recelve proposals to add capaclty to exlstmg projects m 
the more medmte  future, and regulations should be m place to process these amendments of license The U S 

A 

FERC regulabons Include prowsions for license amendment, and could be used as a gulde m developmg slrmlar 
regulabons for Nepal This IS agam beyond the scope of the exlstmg work, but could be included m future work 
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Table 6-1 

Proposed lnteragency Consultation Process for Production L~cense 

F~rst Stage 

Second Stage - Track A - IEE Requlred 

Durat~on 
3Oday revlew and comment period 
*. 

3Oday not~ce of meetlng meet~ng 
occurs 30-60 after Step (1) "* 
30 days after *** scoplng meeting 

30day comment penod after 
rece~pt of request for scope *** 

Step 

(1) 

(2) 

(3) 

(4) 

Second Stage - Track B - IEA Requlred 

Applrcant Actron 
Publ~shes not~ce of 
project locally and 
nat~onally 

Holds ~nformat~on and scoplng 
meetlng at slte 

Reviews agency comments, 
prepares request for scope 
determ~nat~on 

Flles request for scope 
determinat~on to EDC coples to 
agencles 

Durat~on 
30-day comment penod after 
receiving TOR *** 

Per TOR 

45day review and comment perlod 
*** 

Comment perloci under Thlrd Stage 

Step 

(1) 

(2) 

(3) 

(4) 
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Agency* Act~on 
Review not~ce and 
comment to Appl~cant 

Attend meeting recommend Issues for 
study, form review committee 

Nil 

Rev~ew request for scope files comments 
to EDC 

Step 

(1) 

(2) 

(3) 

(4) 

Applrcant Actron 
Prepares TOR for IEE studles 
holds agency meetlng requests 
comments 

Conducts IEE stud~es progress 
reports to agencles 

Prepares draft IEE for agency 
comment 

Files final IEE and l~cense 
application w~th EDC coples to 
consulted agencles 

Agency Act~on 
Rev~ew TOR attend meet~ng provlde 
comments on TOR to EDC and Appllcant 

Ongo~ng review of progress reports 

Rev~ew draft IEE send comments to 
Appl~cant 

Rece~ves final documents for comment 
under Th~rd Stage 

Appl~cant Act~on 

Prepare TOR for EIA stud~es 
holds agency meet~ng requests 
comments 
Conducts EIA stud~es progress 
reportslmeet~ngs wrth agencles 
Prepares draft EIA for agency 
comment holds revlew meeting 
Files final EIA with MOPE cop~es 
to consulted agencles files final 

Agency Act~on 

Review TOR attend meet~ng prov~de 
comments on TOR to MOPE and Appl~cant 

Ongo~ng review of study results 

Review draft EIA send comments to 
Applicant 

Receive final documents for comment 
under Th~rd Stage 

Durat~on 

30day comment penod after 
recelvlng TOR *** 

Per TOR 

60 day revlew and comment period 
.** 

Comment per~od under Thrrd Stage 
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Thlrd Stage - Track A - IEE Requlred 

Third Stage - Track B - EIA Requlred 

Duratlon 
45 Days " 

After Step (I) 

Up to 60 days for Applicant to 
provide addit~onal informat~on"*' 

35-day notlce penod "' 

120 days after Step (4) " 

After Step (5) 

After Step (6) 

Step 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

* lnd~cates Government Mlnistty and local government agencies EDC MOWR and MOPE may partrclpate In consultations but have other 
specific functions as described 

" Provlded for rn current regulatrons 
" New time Interval developed in thrs analysis 

I 

Step 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

(8) 
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Appl~canVEDC Act~on 
EDC adequacy review of 
appllcation and IEE 

EDC request for additional 
lnformation to Appllcant ( ~ f  
requlred) 

Appl~cant files additional 
rnformatlon wlth EDC, coples to 
agencres 

EDC issues notice of adequate 
lrcense applrcation 

EDC processes applrcatlon, 
Appllcant holds agency meetings 

EDC recommendatrons to MOWR 
on llcense 

Secretary MOWR issues llcense 

Agency Act~on 
Nrl 

NII 

Review addlt~onal lnforrnation for later 
comments 

Provlde comments on application and IEE 

Attends meetlngs 

NII 

NII 

Appl~cant, MOPE, or EDC 
Act~on 

MOPE public notice of EIA, 
concurrent EDC review of license 
applrcation 

MOPE forms rnteragency review 
committee for EIA 

EDC request for additional 
informatron to Applicant (rf 
requlred) 

Applicant files additronal 
information wlth EDC copres to 
agencies 

EDC issues notrce of adequate 
license applicat~on 

MOPE approves EIA and notifies 
EDC 

EDC recommendations to MOWR 
on license 

Secretary MOWR issues license 

Agency Act~on 
Review and comment on EIA 

Participates In Interagency review of EIA 

Nil 

Review additional information for later 
comments 

Provlde comments on license applrcation 

Nil 

Nil 

NII 

Durat~on 
3Way comment penod on EIA "* 

45 days "'* 

After Step (1) concurrent wth 
MOPE review of EIA 

Up to 60 days for Appl~cant to 
provide additional informatron 
concurrent MOPE review of EIA **' 

35-day notice penod concurrent 
MOPE review of EIA ** 
90 days after Step (1) " 

120 days after Step (5) *" 

After Step (7) 
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Flgure 6 -1  Potential  E I A  E x e m p t i o n  Process  for  Hydro  
L i c e n s i n g  in N e p a l  
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7 Summary and Conclusions 

Thls regulatory review of the mteragency consultatlon process for developmg hydroelectslc projects m Nepal, 
mhcates that there IS a need to design gwdelmes for a step-by-step process for potentlal developers to follow 
Although some recent hydroelectnc projects have conducted successful mteragency and pubhc consultation 
programs, these generally have been conducted by expenenced developers (NEA), or by those who have retamed 
the services of expenenced mternational consultmg firms Development of step-by-step gwdelmes w11 allow 
project developers to implement a successful consultation program, and m11 provlde EDC wth a methodology 
to evaluate whether Applicants have conducted an adequate program Draft gwdelmes for step-by-step 
consultation process were prepared and presented m th~s  report 

A second aspect of the regulatory revlew was to assess whether smaller hydroelectnc projects could be exempted 
from the full EIA process, to allow more expedted development of smaller projects that have fewer 
environmental Impacts The major constramt identified for such a process, is that the current Envronment 
Conservation Rules state that all projects greater than 5 MW must follow the EIA process If these legal 
constramts, however, can be overcome, there IS some basis for developmg an EIA exemption process, based m 
part on U S FERC regulabons Prehmary mtena for such a process were developed as part of t h~s  review, and 
are mcluded m t h ~ s  report 

A final result of t h s  regulatory review was that Acres has concluded that two addtional admmstratlve 
procedures should be developed by EDC One is the need for procedures for arnendmg licenses, to allow 
additional capacity to be mstalled at an exlstmg project Ths  is llkely the more lrnmedate need, smce the 
economcs and fewer envronrnental Impacts often favor addmg addtional capacity, compared to constructing 
a new project The second is related to regulations for relicensmg projects, after the mtial50-year license has 
exp~ed Recent U S rehcensmg expenence has mdcated that relicensmg may be nearly as mvolved, wth  many 
environmental issues, as ongmal licensmg These adhtional regulatory procedures should be developed under 
the contmuation of the PEP 
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Review of Hydroelectnc Projects 

1996 Summary Envuonmental Impact Assessment - Kali Gandalu 
"A" Hydroelectnc Project Detiuled Design Kali Gandalu "A" Associates, Momson Knudsen Corp , Norconsult 
International, N O  Internabonal LTD, m association wth  As~an Development Bank, Umted Nations 
Development Program, and F m s h  Intemabonal Development Agency 

1997 Mehum Hydropower Study Project - Dudh Kosh 1 
Hydroelectnc Project Feasibility Study EIA Scoplng Report Canadan International Water and Energy 
Consultants (CIWEC) Kathmandu, Nepal 

1997 Mehurn Hydropower Study Project - Tamur Hydroelectnc 
Project Feasibhty Study EIA Scop~ng Report Canadran Internabonal Water and Energy Consultants (CIWEC) 
Kathmandu, Nepal 

1997 M d u m  Hydropower Study Project - Upper Kamall 
Hydroelectnc Project Envronmental Impact Assessment EIA Execubve Summary and M m  Report - Circulation 
Draft Canadan International Water and Energy Consultants (CIWEC) Kathmandu, Nepal October 1997 

KJCN - The World Conservation Umon 1995 Envuonmental Impact Assessment of Upper Bhotekosh 
Hydroelectnc Project Prepared for Hlmal International Power Corporation, Kathmandu, Nepal 

M d  Khola Hydroelectnc Project Envuonmental Impact Assessment and Socio-economc Impact Assessment 
Reports 

National Plamung ComssionfMmstry of Water Resources HMGhJepal 1994 Envuonmental Assessment 
Gcudehes for the Water Resources Sector (Power and Imgabon) Fmal Draft In Collaboration wth IUCN - The 
World Conservation Umon 

Nepal Recorder 1997 Envuonment Conservation Rules, 1997 Mmstry of Population and Envuonment, 
Kathmandu September 7,1997 

Norconsult Internabonal A S 1994 Khunb Khola Hydroelectnc Project, Nepal - Supplementary Envuonmental 
Assessment Flnal Report In cooperabon wth BPC Hydroconsult 

NVE Norwegian Water Resources and Energy A h s t r a t i o n  1996 J'lmmk Hydroelectnc and Rural 
Electnfication Project In Nepal - Expenences i?om the Project Implementabon Office of International 
Cooperation 

The World Bank 1991 Enwonmental Assessment Sourcebook Enwonment Department World Bank techmcal 
paper, ISSN 0253-7494, no 139 Washtngton, D C 
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