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Executive Summary

The PURSE Project, sponsored by the NatIOnal Development Plannmg Agency

(Bappenas), Mlmstry of Fmance, Mmlstry of Home Affairs and Mlmstry of PublIc

Works, of the Government of IndonesIa and Umted States Agency for InternatIOnal

Development (USAID), held a Round Table Semmar on 8 February 1994, at the

Borobudur Hotel III Jakarta

The propose of the semmar was to permIt central government offIcials for the four Gal

mmlstnes whIch work wIth PURSE Project, together WIth offICIals from USAID and

pnvate sector representatives persons, to dISCUSS pnvate partiCIpatIOn m urban servIces

ThIS report proVIde transcnpts of the SIX dISCUSSIon papers presented at the semmar, as

well as the agenda for the semmar, and a lIst of the semmar partiCIpants

There were three papers presented m the mormng program, wIth extensIve roundtable

dISCUSSIon by partIcIpants followmg each presentatIon

The fIrSt dIScussIon paper presented was "Opemng Remarks on Pnvate Sector

PartICIpatIOn m Urban ServIces" by Dr Budhy TJahJatI S SoegIJoko

The second was "Major Issues for Developmg PublIc Pnvate PartnershIps and Future

DIrections of the PURSE Project" presented by Mr C Mark WIllIams, ChIef of Party of

the PURSE Project

The thIrd was "Issues Impactmg Upon the PolIcy Framework for PartICIpatIon of the

Pnvate Sector m the PrOVIsIon of Urban SerVIces" presented by Mr Anthony Torrens,

Urban EconomICS AdVIsor of the PURSE Project

In the afternoon program, three pnvate sector speakers representmg the lendmg,

commumty and legal serVIces from Hong Kong presented papers outlImng theIr

perspectIves on fmancmg and structunng PublIc Pnvate PartnershIps

The fourth dIScussIon paper presented was "A DISCUSSIon of Key Issues for Fmancmg

Infrastructure III Indonesia" by Mr Paul D Fyke of the Chase Investment Bank,

Hong Kong



The fIfth was "Fmancmg Models for EnvIronmental Infrastructure" presented by Mr­

Jean-Jacques POirrier of the Chase Investment Bank, Smgapore

The last dIScussIon paper presented was "PPP/PSP Legal Issues and InstitutIonal

MechanIsms that FacIlItate Development of Infrastructure usmg PublIc-Pnvate

PartnershIps" by Mr Raymond W VIckers of Skadden, Arps, Slate, Meagher & Flom,

Hong Kong
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OPENING REMARKS

Good mormng ladles and gentlemen

It IS a great pleasure for me to be here WIth you today I would lIke to welcome you all

to the fIrst semmar bemg held by the PURSE Project

The attendees at the semmar thIS mornmg mclude semor representatIves from each of the

four mlmstnes WhICh oversee the actlvltles of PURSE BAPPENAS, the Mlmstry of

Home AffaIrS, the Mimstry of PublIc Works, and the Mlmstry of Fmance In addItIOn,

we have WIth us a group of semor regIOnal offiCials, and representatIves of the US

Agency for InternatIOnal Development, the Amencan Chamber of Commerce, and the

pnvate sector

The semmar IS bemg sponsored jomtly by the Government of IndoneSia and USAID

The purpose of the semmar IS to create a forum for the PURSE Project where central

government (Pusat) offiCials and pnvate sector representatIves can dISCUSS ways to

structure pnvate sector partIcIpatIOn and publIc-pnvate partnershIps m urban

mfrastructure, and can provIde regIOnal (Tk I) offiCials a thorough understandmg of how

to undertake pnvate sector partIcipatlon and publIc-pnvate partnershIps m urban

mfrastructure projects

The semmar WIll be an open roundtable dIScussIon We are hopmg for actlve

partlcipatIOn by everyone present, and would urge attendees to share theIr comments-on

Issues, so that we can defme ways to structure pnvate mvolvement m urban

mfrastructure, and can set out an agenda for future PURSE Project activitles

Today's agenda has been descnbed by the moderator So let us proceed to the busmess at

hand - dlscussmg ways to structure pnvate sector partlCIpatlon and publIc-pnvate

partnershIps m baSIC urban mfrastructure serVIces m the water, wastewater, and solId

waste sectors

I would hke to use these opemng remarks to IdentIfy some of the tOPICS we may dISCUSS
today, by presentmg a bnef overVIew of some of the major I~sues related to pnvate sector
partIcIpatIOn and pubhc-pnvate partnershIps m urban mfrastructure m IndoneSia, and by
outhmng the role of PURSE Project m thIS context
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I Overview of Issues PrIvate Sector PartIcipatIOn and Pubhc~Prlvate

Partnerships III Urban Infrastructure

Indonesia IS rapIdly becommg an urban natIOn The results of the 1990 census mdicate an

average annual rate of growth of the total urban populatIOn of 5 4 percent between 1980

and 1990 Larger CItIes WIth populatIOns of 200,000 to 2 5 mIllIon (excludmg Jakarta)

are growmg from 3 percent to over 6 percent annually Smaller cities are growmg even

faster

If the 5 4 percent annual urban growth rate IS sustamed, the urban populatIOn could be

approxImately 84 mIllIon m 1998 - only four years from now At the present rate of

growth, approxImately 3,300,000 people (eqUivalent to a CIty larger than Surabaya, or SIX

CItIes the SIze of Padang) are beIng added to the urban populatIOn every year And that

number IS mcreasmg each year It has been projected that over half of the populatIOn of

IndonesIa could be urban early m the twenty-fIrst century - perhaps by 2008

The potential contnbutIOn of urban development to the NatIon's overall development

clearly IS great EconomIc growth In real term SInce 1984/85 has been between 4 5

percent (1984/1985) and 7 5 percent (1989/1990) The growth m manufactunng, WhICh

typIcally IS urban based, has been much hIgher (12 7 percent In 1984/1985) Urban

output now constItutes somewhere between 40 and 50 percent of GDP (between 50 and 60

percent If 011 and gas are excluded) Most of the actIVItIes contnbutIng to the

Government's program of economIC dIverSIfIcatIOn reqUire urban locatIons

However, the realIzatIOn of that potentIal WIll depend, In partIcular, upon effectIve urban

management - to prOVIde the mfrastructure, publIc facIhties and serVIces needed, and to

facIhtate the Involvement of pnvate entrepreneurshIp and commumty ImtmtIves essential

for successful development

WIthout sound urban management, the economIC, SOCIal and envIronmental costs of rapId

urbamzatIOn are lIkely to be very hIgh - and recovery from the damage done IS lIkely to

be long and dIffIcult, as the expenence of other countnes has shown

The Government has demonstrated a sustamed concern WIth major components of urban
development m Its natIOnal plannmg smce the first Repehta Urban development IS
expected to play an Important role m the evolVIng program of governmental

decentralIzatIon, as well as economIC dIverSificatIOn ImpreSSIve progress has been made

already m urban development - m IncreasIng InstItutIOnal capacIty, m constructIng

2



physIcal Improvements, and m provIdmg fmancmg for urban growth

One of the most crucial elements of urban growth, and the focus of the PURSE Project,

IS the provIsIon of basIc mfrastructure - water supplIes, wastewater treatment, solId

waste management, road systems, electncal power, and telecommumcatIOns There are

stIll sIgmflcant deficIenCIes m thIS regard - m the performance of local government

functIons and m the effICIency of fmancmg mechamsms - WhICh are hmdenng the

development of adequate urban mfrastructure

There are four Issues WhIch sIgmficantly Impact the delIvery of urban mfrastructure

faCIlItIes and servIces, and WhICh fall withm the scope of the PURSE ProJect's agenda for

dIscuSSIOn today These are (1) the legal and regulatory framework, (2) mstitutIOnal

and management capacIty, (3) the role of pnvate sector resources, and (4) mobIlIzatIon

of domestIc savmgs for mvestments m urban mfrastructure

1 The Legal and Regulatory Framework

• ClanflcatIOn of the legal and regulatory roles and responsIbIlItIes among the

levels of government and withm each level of government IS needed, as are

Improved coordmatIOn - withm mdlvldual agenCIes, wlthm each level of

government, and among levels of governments

• StreamlImng the regulatory apparatus - partIcularly at the regIonal and local

levels - to encourage effIcIency, and faCIlItate pnvate sector mvolvement m

mfrastructure development, would as::.Ist m the development of mfrastructure

• The formulatIOn and applIcatIon of detaIled admimstrative regulatIons and

gUIdelmes regardmg prIvate sector partICIpatIon m urban mfrastructure are needed

to mterpret recent legIslatIon

2 InstitutIOnal and Management CapaCIty

• ThIS IS one of the areas of greatest concern InstItutIOnal bottlenecks are at

least as much of a problem as fmancIaI and other resource bottlenecks
Improvements m orgamzatIOnal structures and management procedures are needed
m the key government entitles WhICh develop and manage urban mfrastructure
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• DecentralIzatiOn of responsIbIlItIes and resources for the development of

mfrastructure may be helpful, where there IS adequate provmcIaI and local

government capaCIty

• Both the Government and external aSSIstance agenCIes have focused theIr

mstItutiOnal development actiVIties on Improvements needed for better project

management As a result, the Importance of strengthemng coordmated urban

management, particularly at the local level, has been underestimated

• EfficIency IS now receIvmg more attentIon at aU levels of government

Nonetheless, there stIUIS conSIderable room for Improvement - m decIdmg what

and when to mvest m new mfrastructure faCIlItIes, and m ensunng the proper

operation and mamtenance of both eXIstmg and new systems

• Many local governments are managenally and fIscally weak There stIll IS

large dependence on the central government for mvestment funds and for many

development ImtIatives

3 The Roles of Private Sector Resources

• The roles WhICh pnvate sector resources can fill m relatiOn to urban

mfrastructure programs at all levels of government - partIcularly at the regiOnal

and local levels - need further clarIfIcatIon ThIS IS what the whole PURSE

Project IS all about

• The major potential pnvate sector mvestment partners m mfrastructure serVIces

and development - pnvate commerCial enterpnses, bankmg mstItutions, and other

fmancial entItIes such as lIfe msurance compames and penSiOn funds - wIll have

dIfferent roles to play There may be several potential models of pnvate sector

partICIpatIon and publIc-prIvate partnershIps

• The roles of pnvate sector entIties m mfrastructure may mclude partICIpation m

the establIshment of development pnontIes, dIrect development for pnvate

purposes, and the pnvate prOVISIon of publIc serVIces
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4 MobIlIzatIon of DomestIc Savmgs for Investments In Urban Infrastructure

• Because there are not yet adequate mechamsms for the sustaIned and voluntary

mObIlIzation of domestic savIngs for Investment In urban Infrastructure, the

progress of governmental Investment In urban Infrastructure IS not keepIng pace

WIth growth

• Central government SubSIdIes cannot be sustaIned at levels adequate to fmance

the Infrastructure needed to rectify eXIstIng defICIts and proVIde for the very rapId

growth that IS foreseeable LendIng and grant programs from external aSSIstance

agenCIes can meet only a small part of the need for capItal

• There IS a need for a long-term strategy for mobIlIZIng domestIC savIngs at a

suffICIent scale for the fInanCIng of urban Infrastructure, lInked to the development

of IndoneSia's fInanCial system and capItal markets

• A long term strategy for establIshIng the credIt-worthIness of local

governments, and local or regIOnal government authonties proVIdIng Infrastructure

servIces, IS also needed

II Recent Progress In Private Sector PartiCIpatIon and PublIc-Private
PartnershIps In Urban Infrastructure

For the past several years, the Government has been Involved In a broad natIOnal agenda

of pnvate sector Investments In Infrastructure, IncludIng major programs In toll roads,

telecommurucatIOns, and power

For murucipal Infrastructure serVIces, the prImary focuses have been on water supply and

solId waste management Sigruficant progress has been made In structurIng pnvate sector

partICIpatIOn and publIc-pnvate partnershIps In both water and solId waste management

I would lIke to bnefly mentIOn some of the more notable trends In pnvate Involvement, to

suggest some speCIfIC tOPICS for dISCUSSIon today
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1 Water Supphes

In some of our larger cItIes, a portIOn of the routme repaIrS, mamtenance, and some of

the bIlhng and collectIon servIces are now bemg provIded by pnvate firms Both

Surabaya and Medan, for example, contract for bIllmg and collectIOns Surabaya

contracts wIth 15 fIrms for three month terms, Medan contracts WIth one fIrm for a three

year term ThIS has resulted m collectIons rates of up to 98 percent, and may be a model

for PDAMs natIOnally Contractmg IS a trend WhICh IS spreadmg rapIdly

To date, there has been one large scale BOT m water supply ThIS IS the Nusa Dua

water supply system, m Bah, where a pnvate consortmm and the PDAM have developed

an extractIon and dlstnbutIOn system for hotels and resIdentIal users The Jomt venture

WhICh was created to manage the development of facIlItIes and ongomg operatIons has a

conceSSIOn for a penod of 20 years m an area of the PDAM dIstnct It IS owned 55

percent by three pnvate partners, and 45 percent by the PDAM Badung, wIth percent

ownershIp based pro rata on the value of eqUIty contnbuted to the venture

Several other major pubhc-pnvate water projects are bemg planned These large BOT

projects have proven to be complex to negotIate Among the Issues encountered are

• How to gradually raIse water tanffs to levels WhICh permIt enough mcome to

cover development costs wIthout causmg SOCIal problems,

• How to control project costs, and lumt the amount of pnvate capItal WhICh IS

needed,

• How to phase projects based on both demand and project economICS, so that

the mItIal phases are feasIble from an engmeenng perspectIve and fmancIable,

• How to encourage the structunng of low cost pnvate fmancmg WIthOut

provldmg general government guarantees

2 Sohd Waste Management

An mcreasmg portIon of the street cleamng, sohd waste collectIOn and dIsposal, routme

repaIrS, mamtenance, and some of the bIlhng and collectIon servIces m many CItIes

throughout the NatIon are now prOVIded by pnvate firms, and also by commuruty

aSSOCIatIOns WhICh have a long hIStOry of mvolvement m sohd waste management
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There IS one large BOT project m solId waste - the CIbmong chemIcal waste facIlIty, m

West Java ThIS project IS a central mdustnal waste treatment facIlIty, WhICh IS desIgned

to treat and dIspose of hazardous and tOXIC chemIcal wastes It IS the fIrst of ItS kmd m

Indonesia The fIrst phase of the facIlIty, WhICh mcludes a landfIll and a stabIhzatIOn

plant for more volatIle substances, IS recently completed and m mitIal operatIOns

III The Role of the PURSE Project

The PURSE Project has a key role m the context of the Government's urban

mfrastructure programs, particularly m VIew of the need for contmued progress m the

area of pnvate sector mvolvement There are three pnncipal elements to the PURSE

work program

• PolIcy, legal, and regulatory reVIew PURSE wIll prepare a reVIew of the

polIcy, legal, and regulatory framework regardmg pnvate mvolvement m urban

mfrastructure m the water, wastewater and solId waste sectors PURSE WIll work

wIth the Government m proposmg new, modIfIed, and updated laws and

regulatIOns for pnvate sector partIcIpation and publIc-pnvate partnershIps m the

PURSE sectors

• DemonstratIon projects PURSE WIll work WIth the Government to structure a

senes of pnvate sector partIcIpatIOn and pubhc-pnvate partnershIp pIlot projects

WhICh can serve as models

• Trammg thIs IS a very Important area PURSE WIll provIde contmumg

trammg programs, both m IndoneSia and overseas m the Uruted States, for

government offICIals and pnvate sector representatIves

IV ConcluSIOn

I am lookmg forward to today's dIScussIons, whIch should be an eye opener for all of us
I hope that there WIll be active partiCIpatIon from everyone around the table, and thaTwe
WIll all come away from the semmar WIth a clear perspectIve on the pOSSIbIlIties for
pnvate sector mvolvement m urban mfrastructure serVIces
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IntroductIon

As IndonesIan urban areas expand and economIC growth contmues at a rapId pace, the

need for urban envIronmental mfrastructure m the water, wastewater and solId waste

sectors IS growmg dramattcally Although the Government of IndonesIa has mvested

heavily m the development of urban mfrastructure, mcreasmg demand for new

mfrastructure IS overwhelmmg the producttve capacIty of tradittonal governmental

mecharnsms for bmldmg and financmg mfrastructure

EconomIC growth (and new Job creatIOn) WIll be restramed WIthout a sattsfactory

mfrastructure base Lower economIC growth results m the need for government to

provIde more servIces to the unemployed and decreases government resources aVaIlable

for illvestment Envlfonmental and health consequences WhICh result from defiCIenCIes

ill the envlfonmental sector can be overwhelmmg, and the resultant effects of

contammated groundwater and poor aIr qualIty tmpose enormous dlfect and mdirect

costs to government and SOCIety

Fortunately, IndoneSIa IS cogrnzant of the need to upgrade and expand Its urban

mfrastructure and IS movmg on many fronts to develop systems that WIll faCIlItate

correcttve actton IndoneSIa 1$ decentralIzmg central government controls on the

development of enVIronmental mfrastructure and delegatmg expanded authonty to local

government OffiCIalS to encourage new mfrastructure development

IndoneSIan government offiCIalS have recogrnzed that most local governments do not

have the fmancial resources to bmld major mfrastructure systems (Investment needs are

esttmated to be $IOB per year well mto the twenty-first century) To solve thIS

problem, the Gal IS undertakmg government reforms that will permIt local

governments to access capItal and technology through mvolvement WIth publIc pnvate

partnershtps, whereby pnvate busmess consorttums WIll contract WIth local

government agenCIes to finance, butld, and operate capItal illtensive mfrastructure

projects

Contractmg WIth pnvate corporate entittes through pubhc pnvate partt1ershtps (PPP) to

build mfrastructure IS a complex undertakmg m whtch local governments have lIttle or

no preVIOUS expenence When publIc pnvate partnershIps are successfully

unplemented local governments can achIeve enormous benefits mc1udmg a substantIal
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lffiprovement to the enVIronmental qUalIty of lIfe HoweveI, thele are many nsks

mherent m thIS new type of procedure, and when nsks are not properly balanced,

governments can find themselves burdened WIth large fmanclal obhgauons and poorly

operatmglnfrastructure

DescrIptIOn of the PURSE Project

Although many of you m thIS audIence are famIlIar WIth the Pnvate Parnclpauon m

Urban ServIces ProJect, I beheve that It IS appropnate to bnefly dISCUSS the major focus

and dlrecuon of the PURSE Imuatlve The goal of the PURSE Project IS to asSISt the

Government of IndoneSIa WIth the development of new legal and admmlstrauve

mechanIsms that will facilitate mcreased producuon of urban enVIronmental

Infrastructure m the water, waste water and solId waste sectors through expanded use

of pubhc pnvate partnershIps

The PURSE project team works WIth representatives from four GOI mmistrIes and has

three major project components These project components are as follows (1) Legal

and Regulatory Component, (2) Demonstrauon Project Component and (3) Trammg

and CommumcatIOns Component PURSE IS a cooperauve effort between the

Government of IndoneSIa and the Umted States Agency for Internauonal Development

Legal and Regulatory Component

The obJecuve of the legal and regulatory component IS to aSSIst the GOr m the

development of an msututIOnahzed local government process whtch authonzes local

government agenCIes to develop urban envIronmental Infrastructure by contracting WIth

pnvate sector firms to fmance, bUIld and operate pubhc domam mfrastructure faclhues

The PURSE project will aSSIst the GOI m the development of new laws, declees,

regulatIOns and standard operating procedures whIch empower local government

departments WIth expanded authonty to enter mto pubhc pnvate partnershtp agreements

for envIronmental mfrastructure development

DemonstratIon Project Component

PURSE also has a mandate to work WIth central and local government offiCIals to

develop demonstrauon projects where corporate and governmental enuues enter mto
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publIc pnvate partnershIp agreements to build mfrastructure and/or manage servIces

needed to support mfrastructure operations Demonstration projects can range from

bulk water supply projects costmg over $200,000,000 (Rp 420,000,000,000) to

management and servIce contracts whIch focus on bill collectmg, transportation

serVIces, mamtenance and facilIty operations (Management and servIce contracts are

Ieferred to as PrIvate Sector PartICIpatiOn or PSP) PURSE pIoJect staff WIll prOVIde

the GOI WIth aSSIstance on techlllcal and finanCial matters regardmg demonstration

project development

Trammg and CommumcatlOn Component

Under the PURSE ProJect, an extenSIve trammg and commuOlcation plOgram will be

developed so that changes to the legal and regulatory framework for publIc prIvate

partnershIp projects can be dissemmated to governmental offiCials at all levels In

addItion, the knowledge and the expenences gamed from Implementmg demonstration

projects will be transferred to local governments through VarIOUS tratlllng formats ~o

that local offiCials learn about publIc pnvate partnershIps from actual expenences

Whenever pOSSIble, central and local government offICIalS who have gamed expemse

and knowledge from actual Job expenences WIll be brought roto the trammg program to

prOVIde a more realIstic and meanmgful tratnmg format

PURSE FIrst Year ActIVItIes

Chemolllcs IS pleased WIth the results of frrst year of PURSE Project ACtiVIties

Although there were a number of dIfficult start-up problems, much progress has been

made WIth thIS most complex but Important prOject We beheve that PURSE IS now

pOised to achIeve SIgnIfIcant progress dunng the second year of operatIOn, and It IS our

hope that thIS progress helps the Government of IndoneSia to achIeve Its goals of

developmg more urban mfrastructure usmg alternative fmancmg sources through

partICIpation m pubhc pnvate partnerships

It IS very Important to state here that the achievements of PURSE dunng It'S frrst year

reflect the healthy partnershIp between the Government of IndoneSIa, the Ulllted States

Agency for International Development and Chemolllcs InternatIOnal Chemolllcs IS

pleased WIth the hIgh level of commItlnent that the Government of IndonesIa has

demonstrated m workmg to achIeve the goals of the PURSE Illillallve We look
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foreword to a contmuatIon of tins goodw111, and m return, we offer OUI commitment to

work With you to achieve success m thiS endeavor

PURSE Project Activities Prehmmary ConclusIOns and Future

DirectIOns

Chemolllcs has focused on five major programmatIc areas durmg the first year of

PURSE I thmk that it is appropnate to summanze these areas and to diSCUSS some of

our major findmgs as well as recommendatiOns for future project aCtivIty and dIrectiOn

Although OUI findmgs are still m a prehmmary stage, we feel that the mformation whIch

we have collected and the analyzed thus far permits US to make mformed Judgments and

giVe thoughtful responses to PURSE issues

We recommend that the GOI consider focusmg on the followmg issues dunng the

second year of PURSE

Second Year PURSE Issues

I Develop Gal Admilllstrative GUldehnes and Procedures
for Public Pnvate Partnership (PPP) Projects

II DeSign a Legal and Regulatory Program whIch
Authonzes Public Pnvate PartIcIpatIOn ConSistent With
both Government and Busmess PractIces

III Develop Standards for DeSign, Construction and
Operations for Samtary Landfills, Solid Waste Transfer
Facilities and Waste Water Treatment and Distnbution
Systems

I V Develop a Project Risk Management System usmg
Fmancml and Perfonnance Guarantees for PPP Projects

V DeSIgn a Capital Market Fmancml Instrument (i e
Revenue Bond) for PPP Projects

V I Develop Fmancial Models for BOOIBOT Projects
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I Develop GOI AdmlmstratIve GUIdelInes and Procedures for PublIc

PrIvate PartnershIp (PPP) Projects

PublIc Pnvate Partnerslups are a relatIvely new concept for IndoneSia Very few

busmess and governmental officIalS have dIrect expenence WIth projects developed

through publIc pnvate partnershIps, espeCIally large capItal mtenslve envIronmental

mfrastructure projects Therefore, most busmess and governmental OffiCIalS do not

know how to proceed m order to begm the process of developmg projects usmg pnvate

sector partIcIpation On of the most unportant tasks for both PURSE and the

Government of IndoneSia WIll be the development of admlillstratIve mechanIsms that

prOVIde governmental offiCials WIth well defined gUldelmes for Implementmg PPP

projects

It WIll be equally Important for busmess consortIUms that are mterested m seekmg

opportumtles to develop and/or manage mfrastructure servIces for government to

understand government admmistratIve mechamsms for publIc pnvate partnershIps

Busmess offICIalS need to know the correct agenCIes and OffiCIalS to approach for PPP

Projects In addItion, busmesses also need to understand government procedures and

regulatIOns for tendenng, contractmg, procurement, and, most Importantly, tanff

structunng

Government offiCIals to need to conSIder cntena for offenng proposed PPP projects to

pnvate busmess groups There are four pnnclpal methods for sohcItmg pnvate sector

Interest m publIc pnvate partnershIps projects They are as follows

Methods for Offermg PPP Projects to
PrIvate Sector Groups

1 GOI/Local Government Completes DetaIled DeSIgn of
Project and Offers an Open Tender through a
CompetItiVe BIddmg Process

2 GOI/Local Government Completes Conceptual DeSIgn of
Project and Offers an Open Tender that ReqUIres
Interested PartIes to Propose a Project DesignIBUlld
Scheme through a CompetItIve Blddmg Process

3 GOI/Local Government Completes eIther Conceptual or
DetaJIed Project DeSIgn and Approaches a Selected
Busmess Consortmm to Propose a Negottated Project
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4 An Interested Busmess Consortmm Prepares a
Conceptual Project DesIgn and Approaches the
GOIILocal Government to Propose a NegotIated Project
GOI/Local Government Accepts Offer of Negotiated
PPP Project

Each of these systems has Its advantages and dIsadvantages The first concept IS

desIgned to focus competItIve market forces to maxImIze pnce competltwn and lower

project costs to the government Tills system works well when there are a large number

of expenenced pnvate firms who are prepared to compete VIgorously to be selected for

project development

The second concept IS desIgned to focus competItlve market forces 10 order to maxtmize

pnce competltLOn and market lnnovatLOn Tills method of competItIon frequently results

10 a vanety oflower cost mnovatIve project desIgns When competItIon from a latge

number of expenenced pnvate firms IS keen, thts system can produce many vIable cost

effiCIent alternatIves NeIther of the first two concepts are very effectIve m a cltmate

where competItIon IS weak and the pnvate sector IS 10expenenced

The thIrd and fourth concepts are sImilar ill that they both advocate a negotlated project

as opposed to a competItive bIdd10g process These systems permIt both SIdes to state_

theIr clear objectIves and work together m a creatIve manner to desIgn and develop PPP

prOjects NegotIated transactIons can be very benefiCIal when both partIes are

expenenced WIth PPP project development and ImplementatIon and have the abIhty

achIeve cost effectIve project desIgns

In PPP proJects, senous problems can develop qUIckly If one of the pnncipal partIes to

a negotIated transactIon does not possess the skills and expenence needed to desIgn and

negotIate VIable projects In addItIon, mexpenenced profeSSIOnals are usually not able

to artIculate clear project needs and objectIves These kmds of problems often lead to

faulty project deSIgns and result m development agreements WhICh produce unmtended

project results Development agreements need to present clear and conCIse

responsIbIhtIes and detatled scopes of work for well thought out projects for each of the

pnncIpals of the project

The government needs to assess Its strengths and weaknesses pnor to proceedmg WIth

PPP development and ImplementatIon Inexpenenced GOI offiCIals should not heSItate

to seek outSIde resource persons who possess the knowledge and expenence to
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negotiate PPP projects Although legal, fmancial and engmeenng consultants can be

costly, the cost of project failures can be far more expenSIve m the long run

Government offICIalS, With theIr lImIted knowledge of the pnvate sector, cannot expect

to negotiate agreements on par With expenenced busmess profeSSIOnals and should not

heSItate to use resources which gIve them a competitive balance or even a competitive

advantage m a negOtiatIOn process More lffiportantly, government offiCials need to

work hard at selectmg busmess partners and/or project developers that have a reputatIOn

for mtegnty and can document therr capaCIty to perform successfully

II DesIgn a Legal and Regulatory Program whIch AuthOrIzes PublIc

PrIvate PartIcIpation ConsIstent wIth both Government and

Busmess PractIces

PURSE has completed a prelImmary baselme review of publIc-pnvate partnerships

(PPP) and pnvate sector partiCipatIOn (PSP) related laws and regulations The legal

reVIew has IdentIfied two pnmary areas that need be conSidered for legal and regulatory

development m the commg year

I A prelImmary study of the present legal and regulatory
structure has IdentIfied the need for researchmg and
analyzmg eXistIng PPP/PSP laws/decrees and regulations
and developmg prellffimary drafts of proposals for new or
amended decrees and regulations for PPPIPSP The study
should focus on enablIng leglslanon as well as process
legislation The PURSE legal adVisor will recommend
changes to eXistIng regulations that Will permit local
government offiCials to mlnate and adm1ll1ster the
lffiplementatIOn of publIc pnvate partnershIp projects as well
as pnvate sector participation projects

Chemomcs belIeves that the baselIne review and legal analysIS will proVIde the GOI

WIth a clear understandmg of the eXIstmg legal and regulatory enVIronment as well as

gUidance (from leglslanve and regulatory drafts) that will enable the GOI to begm

senous diSCUSSions on the Implementanon of new or reVised decrees and regulanons

that more fully support enVlfonmental mfrastructUle development through publIc pnvate

partnershIps Chemomcs also recommends that any proposed legIslatIOn utilize

mformatIOn and knowledge gamed from developmg actual PURSE demonstratIOn

projects
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2 The legal reVIew has demonstrated that there IS a need for
regulatIOns wruch reqUIre developers of major new
resIdential towns and/or large commercIal and mdustnal
faClhtles (enclave development) to mstall mfrastructure for
water and waste water systems dunng the mltlal constructlon
phase

PURSE also belleves that the GOI should serzously consIder regulatIOns thiS year

which reqUIre all developers of new towns and major new or expanded commercial and

mdustnal development projects to butld the envrronmental mfrastructure needed to

service therr developments All enclave mfrastructure should be designed so that It can

be eastly connected mto large area networks that transport and process clean water and

waste water, should major mumcipal mfrastructure networks be constructed m adjacent

developed areas at a later date

It IS far less costly to government and to users If mfrastructure IS butlt by pnvate

developers dunng the mltIal project development phase (TIns IS a routIne requrrement

m the Umted States) Developers of new towns and commercial and/or mdustnal

enclave projects should be reqUIred to operate wlthm a regulatory framework WhICh ­

puts forth a legal mandate to butlt mfrastructure dunng project development In

additIon, all new projects should be reqUIred to meet mlmmum government approved

deSign, constructIOn and operatmg gmdelmes as well as envrronmental quality

standards for water, waste water and sohd waste faClhtIes

PURSE beheves that tills regulatwn wzll slgnificantly reduce the cost ofnew

l11frastructure development to the GOI and will msure that most of the new development

that occurs m IndoneSian urban centers wtll have satisfactory envIronmental

mfrastructure PURSE IS concerned that the future cost of urban mfrastructure

development IS so great, that a failure to lffiplement thiS cost savmg requrrement will

result m an mablhty to fund, through any means, the moneys that are necessary to butld

the mfrastructure that IndoneSia desperately needs now and m the future

III Develop Standards for DeSIgn, ConstructIon and OperatIons for

Samtary LandfIlls, SolId Waste Transfer FacIlItIes and Waste
Water Treatment and DIstrIbutIon Systems

DISCUSSIOns between the PURSE and GOI staff have confrrmed the need for a more

comprehenSive regulatory enVIronment that prOVides gUidance and mmlffium standards
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for the desIgn, construction and operatIOn of waste water treatmentJdlstnbutIon systems

and sohd waste faClhtIes mcludmg sanItary landfills and waste transfer statIOns

Regulations and gmdelmes for the development of waste water and sohd waste faclhtles

do not eXIst m Indonesia at the present tIme Standards are needed to msure the

completed faCUlties wIll have a benefiCial nnpact on the enVIronment and that

government offICIalS WIll have umform cntena wruch they can apply to waste water and

sohd waste project development and nnplementauon

ComprehensIve regulations (and subsequent enforcement mechamsms) are needed as a

baselme gmde for both governmental and pnvate sector groups that are developmg,

financmg, and operaung pubhc pnvate partnershIp projects The gmdelmes and

regulauons are necessary m order gIve gUIdance to pnvate sector offICIalS who deSIgn,

bul1d and operate sohd waste and waste water faculues and to provIde a umform

reference for project scopes of work, legal documentatIon and memorandums of

understandmg that will be developed between governmental agenCIes and pllvate sector

consortmms

IV Develop a Project RIsk Management System usmg Fmanclal and

Performance Guarantees for PPP Projects

Chemomcs IS fmallzmg a report that will proVIde GOl OffiCIalS With a comprehensIve

understandmg of project fmancmg structures and the project performance and fmanclal

nsks that are an mtegral part of all busmess transacuons mcludmg PPP projects Project

nsks can be defined as potenual events that expose government agencIes and pnvate

sector development partners to unexpected problems that will have an adverse nnpact

on project performance and/or result m addluonal finanCIal costs These nsks mclude

market nsk, constructIOn nsk, compleuon nsk, mterest rate and exchange rate nsk, and

project performance and operatmg nsk

The study on fmanclal n<;ks has focused on two major areas One IS project

performance nsk, and the other IS project finanCial nsk We have Identified a number of

speCIfic projects whereby the mcomplete use of performance guarantee mechanIsms has

resulted m major fmanclallosses to the Government of IndoneSia We have also

uncovered problem projects mother countnes where government and/or the pnvate

sector has been unfarrly burdened by fallures of one party to perform m accord wlth the

development agreement
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Our report (and subsequent gUidelmes) will define and lnghlight financial and

performance nsk issues and will give Gal officials an understandmg of the importance

and value of nsk guarantee mechanisms as well as the knowledge needed to apply nsk

management procedures to public pnvate partnership projects We beheve that the

applicatiOn of nsk mitIgating measures (1 e Risk DIverSIficatIOn) wIll result m more

effective projects for the Gal and wIll help to reduce the substantIal financIal losses that

were mcurred from preViOUS PPP projects that were carelessly implemented We

beheve that the long teim results of thiS effort will provide enormous benefits to the

Gal

RISk DIverSIfIcatIon

Chemomcs will recommend that the Gal consider adoptmg a project nsk diverstficatiOn

strategy where project fmancial and performance nsks are shared between project

pnncipals The objective of nsk diversification is to balance project nsks so that all

parties to a transaction have a vested fmancial mterest m the successful development

and operation of PPP projects Risk diversificatiOn should not be mterpreted as an

attempt to aVOid or ehmmate all nsk.

Project pnncipals have a powerful mcentive to perform m accord With the partnership

agreement if they have accepted a major fmancial liability for performance fallures The

lngher the potential cost of failure, the more mcentive that each party will have to work

toward the development of fmancIally and operationally Viable projects In addition, the

perceived cost of fallure will focus mtense scrutmy on project feasibility and bnng

added dlSciplme to the entrre development process, as many proposed projects that

appear to have defective deSigns and faulty market assumptions will be redeSigned or

screened out of the development process pnor to implementation (ThIs process is

known as 'market diSCipline' )

V DesIgn a Capital Market FmancIaI Instrument (1 e Revenue Bond)
for PPP Projects

PURSE WIll also propose that the creatlon of a capztal market tax exemptfinanczng

znstrument (1 e a Revenue Bond) for water and waste water projects be considered by

the MlillStry of Fmance With the support of the Mmistry of Public Works, the Mmistry

of Rome MfaIrs and BAPPENAS We strongly recommend that the Gal look toward
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the creatIOn of pohcles and pohcy tools (Infrastructure Revenue Bonds) that encourage

the fmancmg of water and waste water mfrastructure costs wIth local currency mstead

of foreIgn currency We beheve that It IS Imprudent to fmance urban mfrastructure WIth

substanual amounts of foreIgn currency, especially when foreIgn component costs

usually do not exceed 20-30% of project costs

Chemomcs has revIewed pnvate sector projects proposed for IndoneSIan Clues where

the pnvate project consortIum planned to fmance all of the project costs WIth foreIgn

currency (m that case WIth US dollarslUS dollar mterest rates are at histone lows at thIS

time and are subject to upward or downward reVISIOn by the US Federal Reserve Bank

at any time) usmg adjustable mterest rates ('Adjustable mterest rates' means that

mterest rates on project loans can readl1y be raised or lowered WIth changmg market

condItions) There IS an mcentIve to fmance m dollars now because dollar denommated

mterest rates (the cost of debt) are lower Lower mterest rates reduce debt repayment

costs and enhance project profitabl1Ity

It IS apparent that this fmancmg mechanIsm was proposed because the nommal and real

mterest rates for IndoneSian debt were much higher than the mterest rates for dollar

loans, even when factonng m expected devaluatIOn formulas We beheve this factor

could be mItigated by the mtroducuon of a tax exempt fmanclal mstrument (Water and

Waste Water Revenue Bond) which would carry a lower mterest rate and be

competitive WIth foreIgn currency financmg Chemomcs feels that thIS type of fmanclal

mstrument IS Viable for IndoneSia and would not adversely Impact on future tax

receIpts, smce the bulk of the users would be reSIdential customers that pay user fees

(1 e user tax)

The proposed PPP projects that we reVIewed dId not prOVIde a through analySIS of the

potential fmanclal nsks that could occur If foreIgn mterest rates were raISed qUickly or If

there were a major devaluation of the IndoneSIan RUpIah against the US Dollar If fact,

the potentIal habl1Ity to IndoneSia would have been m the tens of ml1hons of dollars and

would have almost certamty reqUired a central government bailout If senous problems

would have occurred due to mcreases m US mterest rates

Fmancmg local currency expendltures wlth forelgn currency debt subjects the Gal to

slgmficant forelgn currency nsk and negauvely lmpacts GOIIMmlStry of Fmance

current account and monetary polley obJectlves In addluon, forelgn currency fmancmg
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could adversely unpact the future avatlablhty of foreIgn currency debt needed for export

onented economIC mvestment, thus retardmg future economIC growth and Job creatIon

Chemorucs would lIke to contInue Its focus on thIS Issue and provIde the GOI WIth

mformatIon and recommendatIons on local financmg mecharusms that would encourage

the mobIlIzatIon of IndoneSIan capItal market funds to fmance urban mfrastructure

V Develop FmancIaI Models for BOO/BOT Projects

PURSE has spent a great deal of tIme studymg eXlstmg ASIan mfrastructure fmancml

models One major model has evolved from our reVIew WhIch appears to be workable

for IndonesIa as well as other advanced developmg countrIes In essence, thIS model

would reqUIre a financmg structure composed of 75% debt financmg and 25% eqUIty

financmg (WIth dt least 20% of eqUIty m cash and up to 5% as an m-kmd contnbutIon

such as land)

The development structure would consIst of a pnvate sector consortIUm and a GOI

counterpart agency The project would be owned by a corporatIon (the ownershIp

entIty) establIshed for the project and managed by the pnvate sector group, but

govenunent agencIes would be allowed (and If fact encouraged) to hold an ownershIp

mterest The consortIUm would own the project/corporatIon for a predetermmed penod

of tune (the conceSSIon penod), and would agree to transfer ownershIp to a deSIgnated

govenunent agency after the conceSSIOn penod

The fmancmg of the project would be secured by a take or pay contract(s) and by

revenue payments receIved from govenunent agencIes and pnvate commerciallmdustnal

users ('Take or pay' contracts requlfe that the party recelvmg the product (m thIS case,

water) agree to take a mmunum amount of the product every day and pay a pre­

detennmed pnce The recelvmg party IS requlfed to pay the datly pnce even If they are

unable to take or use all of the product) The take or pay contract(s) would reqUIre that a

mlmmum of amount of water be purchased every day resultmg m a fIXed payment that

would assure revenues to the project were adequate to meet operatmg expenses as well

as 125% of debt servlcmg (debt repayment) costs Any addItIonal usage of water above

the mmunum daIly amount would mcrease project revenues and enhance profitabIlIty

Project developers would need to demonstrate prevIOUS expenence WIth the

development and operatIon of large water systems (an Important reqUlrement of lendmg
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mstitutions such as banks) and would be reqUIred to provIde a guarantee of completIOn

of constructIOn In addItIon, the pnvate sector ownershIp consortIUm would have to

provIde substantial credIt worthy financIal guarantees that the project would

conSIStently operate and perfolTIl m confolTIlance With pre-agreed operating standards

for both output and qualIty FaIlure to meet perfolTIlance tests would mvolve the

payment of monetary penalties (or partIal project reconstruction) m accord WIth a

schedule of lIqUIdated damage payments

Upon completion of construction, the project would be operated by the pnvate

consortIUm until the end of the concessIOnary penod Durmg the penod of the

conceSSIOn, project revenues would be used to pay for ongomg operating and

maIntenance expenses, retire the outstandmg corporate debt, and repay project eqUIty to

the pnvate eqUIty mvestors AddItional revenues would be allocated as profits to the

pnvate consortIUm In most projects, we would expect that the local government and

the pnvate consortIUm would engage m some fOlTIl of profIt shanng after the pnvate

sector exceeds a pre-defmed return on mvested eqUIty

Other potentIal fmancIaI models

Developmg models for BOTIBOO projects IS very Important,
and PURSE belIeves that we should contmue desIgmng other
finanCIal models that would be appropnate for IndonesIa We
WIll study other models mcludmg a 90%/10% debt/eqUity
structure where local government agencIes would be full
partners and have more opportumty to share m cash flows We
WIll also study turnkey models, where the ownershIp of the
project IS turned over to the publIc sector after completion of
constructIOn and upon the acceptance of sustaIned project
operatmg performance m accord WIth pre-agreed cntena for
output and qualIty (Other fmancmg models are also bemg
developed)

AddItIOnal Project RIsk Issues

There are four remammg (These are by no means mclusive ) Issues WhIch trnpact on

the development of project models The fIrst Issue mvolves legal nsk, and the second

and thIrd Issues are currency nsk (also profit repatnatIOn nsk) and market nsk The

forth Issue IS the structure of tarIff polICIes and rate settmg mechanIsms

Legal RIsk
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Legal nsk IS a problem because Indonesia does not yet have a viable commercIal legal

system where dISputeS can be adjudicated through a proven and unbIased

mstitutlOnahzed legal system An undeveloped commercIal legal system leaves lenders

and project developers exposed to umlateral actions by government wrnch may

adversely Impact on project feasIbIhty and economIC Viability and threaten project loan

repayment TIns occurred recently m ThaIland when the Thai Government lowered

hIghway tolls after a toll road project was completed

In order to obtam foreIgn and (possIbly) local currency loans for PPP Projects, It mIght

be necessary to mItigate legal nsk through the development of a pamal sovereIgn

guarantee mechamsm where the Mmistry of Fmance would guarantee an 80-90% loan

repayment should a local government agency default on Its finanCIal obhgation The

development of the guarantee mechanIsm would comphcated, and the guarantee

mechamsm would need to be balanced so that GOI/MImstry of Fmance debt pohcIe~

and debt nsk management programs would not be adversely nnpacted A guarantee

mechamsm would need to be deSIgned so that project developers and lenders would not

be lookmg solely to the Mnnstry of Fmance to underwnte (evaluate) thelf projects at the

expense of project feasIbIhty underwntmg

SovereIgn guarantee authonty IS an 'msurance pohcy' and would have to be purchased

from the MOF Annual guarantee authonty would be regulated by the MOF, and project

apphcants and local government agenCIes would need to apply to the Mnnstry for

authonty to use guarantees In the event of default, both the pnvate sector and the local

government agenCIes would mcur monetary penalties The potential for loss by both

local government and the pnvate sector would prOVIde an mcentive to resolve dIsputes

WIthout defaulting on project obhgations In addItion, the use of mternational dIspute

arbItration systems should also be explored as a means to adjudIcate senous problems

between project developers and local governmental entities (The Mnnstry of Fmance

and the Mimstry of Home Mfarrs would guarantee performance of arbItratIOn rulmgs)

Foreign Currency Risk

Developers of mfrastructure projects may need to borrow a portIOn of the project debt

m foreIgn currency 111 order to pay for foreIgn purchases Dnltke commercIal proJects,

where some product IS usually exported and foreIgn currency revenues are earned
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through foreIgn sales of product goods or servIces, Infrastructure projects revenues are

usually earned only m local currency

ThIS creates a rIsk of default of foreIgn currency payments should convertIbIlIty of local

currency to foreIgn exchange be restncted or made dIfficult due to unexpected changes

In economIC CondItIons It IS Important that measures be undertaken WhICh alleVIate or

reduce thIs rIsk through the purchase of guaranteed exchange rate converttbilIty

Insurance through MIGA or OPIC or the purchase of RupIah/Dollar currency swaps

through one of the local commerCIal banks that are makIng a market m fmancial

denvatIves The prIvate sector should also request assurances from the Mimstry of

FInance that currency converSIOn WIll not be restncted

Market RISk

BOT water supply projects WIll be developed m order to prOVIde water to users and

consumers (1 e the market) Large BOT projects must be deSIgned to address future

water needs that can only be estImated USIng eXIstmg data on water usage and future

usage projectIons Future demand projectIons are Impacted by populatIOn mcreases,

economIC growth and other factors whIch effect water usage and can only be estImated

In plannmg PPP/BOT projects, local government agenCIes must be careful not to

overestImate future demands based on hIghly OptlffiIstIc market assumptIons

Local government OffiCIalS need to be cogmzant of the future fmancial lIabIlIty that WIll

be Incurred as a result of PPP/BOT development If local governments commIt to major

finanCIal oblIgatIons for BOT projects based on faulty assumptIons concermng future

usage projectIons, the commItments-could lead to senous finanCIal dIfficultIes m the

future Project planmng needs to be senSIble, and It should take Into account realIstIc

assumptIons about future demand through a system of phased planmng where

necessary Phased plannmg WIll permIt new capaCIty to be added as needed WIthout

creatIng undue finanCIal burdens from projects whIch have too much productIve

capaCIty

TarIff PoliCIes

PURSE beheves that the structure of tanff mechanIsms for PPP projects WIll be of

partIcular Importance to the pnvate sector Dunng our meetIngs WIth pnvate sector
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officIals (mcludmg representallves of Bechtel, Flour Damel and Parsons and leadmg

ASIan legal, bankIng and mvestment bankmg OffiCIalS), we were gIven the clear

ImpreSSIOn that tanff Issues mcludmg rate (tarIff) settmg, the development of formulas

for rate adjustment mecharusms and local government controls/pohcles for rate

adjustments are a key Issue for pnvate sector developers and fmancial mslltutlOns

PURSE recommends that the tanff Issue be gIven a great deal of attentIon and that

conSIderallon be gIven studymg alternative models and pohcles for tarIff setllng

ConclUSIOn

We at PURSE are deeply apprecIallve for the opportumty to address thIs roundtable

dIscussIOn We trust that the dIScusSIon here today will result m a more focused

understandmg of the major Issues and problems that confront thIS new mitIatlve and

will lead to clear drrectlOns for thIs Important project Solvmg Indonesia's

enVIronmental problems IS a bIg task for all of you, but we bebeve that your

demonstrated commItment to go foreword will achteve pOSItive results We look

foreword to contmumg to work WIth all of you m the spmt of cooperatIOn and

fnendship Thank you
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1 General PolIcy Environment

BasIc PPP Pohcy Assumptrons

Macro/global pohcles express10g the GOl's comnutement (1 e, polItical wIll) to
pursu10g the PPP (PublIc Pnvate PartnershIps) or PSP (pnvate Sector
PartIcIpatIOn) optIOn for provIsIOn of1Ofrastructure are already embodIed 10 the
current legIslatIon, as well as numerous publIc statements by both the PresIdent
and hIs mlmsters What IS now reqUIred IS a second tIer ofmore detaIled polIcIes
backed up by updated legal statutes, techmcal standards, bIddmg and contractual
procedures and promotIOnal actIVltIes to support ImplementatIon

The followmg newspaper artIcle dated August 20, 1993 from the 'Jakarta Post'
hIghlIghts the current legal problems and the government's sense of urgency

The government has set an ambltrous target to replace all 400 laws, the
legacy of Dutch colomal rule, still exant 48 years after mdependence The
Natronal Law Development Board (BPRN) announced [19 August, 1993]
that It hopes to phase out about 70 colomallaws each year durmg the
next five years and replace them With legislatIOn more m lIne With
natronal asplratrons

BPRN Chairperson Sunaryatr Hartono described the effort as a "crash
program" But she told reporters that there are now only 50 people m
IndoneSIa WIth true expertrse on Dutch Laws, the Anglo-AmerIcan legal
system, the Dutch language and legal development 10 general "All of
them are aged over 60 years", she saId

MeanwhIle BAPPENAS said that legal development wIll become a malO
Issue durmg the Sixth Five-Year Plan (Repehta VI) whIch begms next
AprIl

The pnvate sector as well as local government IS now lookmg to the Central

Government for further guIdance and leadershIp on procedural, financial, techmcal

and legal Issues
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PublIc Pnvate Partnerslups, lIke any development ImtiatIve, are heavily mfluenced

by other tangentIal factors wluch must be assImilated If a workable,

implementation-onentated polIcy framework IS to be found

The Indonesian polIcy envIronment IS perhaps more complex than most because of

the many development pnonties WhICh are all competmg for lImited funds Added

to this is the highly centralIzed bureaucracy to WhICh local governments must

ultimately answer

The basIc approach and methodology for analysmg the issues dIscussed m thIS

paper are outlIned m the diagram below

PPPIPSP POLICY FRAMEWORK

InstItutIonal
and

Procedural Issues

PUBLlC~PRIVATE PARTNERSHIPS

PRIVATE SECTOR PARTICIPATIO

Repehta
Programs and
ObjectIves

Human
Resource
Development

Because of the strong role of the Central Government IndonesIan polIcy makers

are forced to VIew all development Imtiatlves from an mterdepartmental as well as
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mtersectoral perspectIve Trus fact means that the pollcy framework m the

dIagram actually eXIsts on two plams 1) the Daerah or Pemda pollcy envIronment,

and 2) the Pusat pollcy envIronment Pnvate sector Investors are well aware that

for Daerah based projects they must deal with both levels ofgovernment DespIte

the admirable progress In regiOnal autonomy and decentrahzatiOn the daIly reahty

IS that all roads stIli lead to Jakarta

The mam problem wruch now restncts more pnvate sector mvolvement m PPP and

PSP, IS that both Local and Central Government are stIli unsure as to how they

should deal wIth the prIvate sector on certam legal, procedural and technIcal

Issues The PolIcy Framework diagram IS an attempt to define, and address these

Issues

2 Laws and RegulatIOns

The laws wruch are currently used as the baSIS for PPP/pSP projects are

Kepmendagn 3/1986 and Kepmendagn 4/1990 The first (3/1986) covers the

partICIpation oflocal government capItal m pnvate profit-makmg commercIal

ventures WIth trurd partIes The second (4/1990) covers the procedures reqUired

for local government enterprIses, or Badan Usaha MIhk Daerah (BUMD), to work

WIth thIrd partIes

Each of these minIstenal decrees, and the Issues arIsmg from them, IS admInIstered

by a Sub DIrectorate m the MinIstry ofHome AffaIrs In the case of3/1986 the

adminIstenng agency IS SubDIt Penyertaan Modal Daerah (partICIpatIon ofLocal

Government CapItal), wruch IS under DIrectorate Keuangan Daerah (RegiOnal

Fmance), DIrectorate General PUOD For 4/1990 the agency concerned IS

SubDIt Bma Perusahaan Daerah(Support of(Local Government EnterprIses),

wruch IS under DIrectorate Bma Pendapatan Daerah, DIrectorate General PUOD
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The authorIty and mvolvement of each SubDIt IS determmed by the way m which

local government or Local Government Enterpnses (BUMD's) choose to work

wIth the pnvate sector (thIrd partIes)

The SubDIt Penyertaan Modal Daerah must be consulted Iflocal government

assets such as land, bUildmgs or capItal are to be used as eqUity m prIvate sector

projects If a thIrd party wants to work wIth a local government enterprIse, such

as a PDAM or PDK, then they must work through SubDIt Bma Perusahaan

Daerah

The two laws mentioned above appear to have a degree of overlap For mstance,

m both Kepmendagn 3/1986 and 4/1990 the reportmg and approval reqUirements

to the Kepala Daerah and MIruster ofHome AffaIrs are very SImIlar Both laws

also allow the same types ofbusmess formats for workIng WIth third partIes It IS

also expected that after the Jomt enterprIse reaches the profit makmg stage a

percentage of the profits, m accordance WIth the agreement wIll go mto local

government revenue (Kas Daerah)

It appears that the P T company establIshed under both Kepmen 3/1986 and

4/1990 are very SImIlar m form to a BUMD and wIll have to operate under very

SImIlar condItIOns gIven the extenSIve role of the Kepala Daerah
\

ThIS m Itself neIther good nor bad as long as profeSSIOnal profit-OrIented

management IS used However, gIven the pIvotal role of the Kepala Daerah there

IS also conSIderable scope for polItIcal mterference m the operational management

of the Jomt enterprIse ThIS could be VIewed as a dlsmcentIve by the pnvate

sector

The GOl's ObjectIves for urban Infrastructure development are generally supported

by central government actIOns However, key Issues which Impact on the

wIllmgness oflocal governments to enter mto PPPIPSP projects are not bemg dealt

With at Tk II level
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The current legislatIOn IS focused on definmg and morutonng the use ofPemda

assets and/or the mvolvement ofBUMDs who wish to enter mto Jomt ventures

with the pnvate sector However, thIs legislatIOn does not encourage Pemda or

BUMDs to actively seek such Jomt ventures On the contary, regulatIOns 3/1986

and 411990 m their current form could be seen by local government offiCials as a

dlsmcentlve to pnvate partnerships

HIstoncally local government offiCials have preferred the less comphcated

approach of simply sellmg, swappmg or leasmg Pemda assets

The argument that the PPP or PSP approach wdl mcrease PAD (pendapatan Ash

Daerah - Local Government Revenues) and reduce the burden for regIOnal

development on the Central Government may be Justification enough for central

government agencies, but a more convmcmg argument needs to be found to entice

Pemda Tk II mto real PPP or PSP projects

Fadmg thIs, new legislation could be mtroduced to discourage the sale ofPemda

assets Instead, some appropnate form ofPPP arrangement, With medIUm to long­

term mcome prospects, could be made mandatory IfPemda assets were to be used

for economIc/commercIaI purposes

Laws and regulatIons pertammg to the management and provIsion of water

supply, waste water and solId waste servIces

The GOl's laws and regulations, although some what ambiguous about the

management of water resources by non-government entitIes, have not prevented

pnvate sector firms from engagmg m water and sohd waste Jomt ventures or

service contracts If these ventures have had problems It IS usually because of the

poor understandmg that Pemda offiCials have had about commercial reahtles In

some cases pnvate sector firms have also tned to take advantage of tills SItuatIOn
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A good example of thIs can be found m Surabaya where contractors are only given

3 month contracts to collect garbage and sweep the mam roads After each 3

month penod the mdividual contractors are then moved to a new locatIon where

they have to recrUit a new work force ThIs type of system explOIts small local

contractors who are ObVIously prepared to work under dIfficult condItIOns

Although cheap, thIS type of arrangement wIll not proVIde an effiCIent or

comprehensIve mumcipal waste management system because contractors have no

medIUm term financIal secunty and are therefore unable to secure loans for

mvestment m new eqUipment Government must be aware of the financmg Issues

whIch are faced by pnvate mvestors and structure contracts accordmgly

GUidelInes on how to draw up servIce contracts and management contracts would

defimtely help

Water Supply - PublIc Versus Private

Of the three sectors mentIOned above water supply presents the greatest challenge

from a legal and polIcy perspective Water has both the charactenstics ofa pnvate

good - for sale, and a publIc good - whIch needs regulatIOn m the mterests of the

common good

A pIped water supply has the charactenstics of a natural monopoly The

mvestment cost IS hIgh and the system reqUires large econOmIes of scale to be

commerCIally VIable Also the hkehhood of competmg water systems IS hIghly

unlIkely m any gIven servIce area (Although, m IndoneSIa most PDAM systems

do have to compete to some extent WIth pnvate wells) These monopoly

charactenstics make large water supply systems very attractIve to the pnvate

sector

ObVIOusly the SOCial and WIder econOmIC sIgmficance ofwater reqUIres

government mvolvement to allocate monopoly nghts, regulate pnces, momtor

performance, and often to prOVide the most expenSIve up-front mfrastructure
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mvestments such as dams, head works and large pipe mams However, this does

not mean that pubhc operation IS essential, or the best optiOn avadable

Although day to day competition m the market place IS not practical, It IS possible

to Introduce mcentlves for efficiency through competItive bIddmg for contracts to

operate servIces In theory, as long as competition IS fair, It should not matter

whether the competmg firms are pubhcly or pnvately owned

Regulatmg and momtonng the pnvate proVISion ofpubhc services IS a complex

and difficult responslblhty The regulatmg agency, or agencies must estabhsh

financial and techmcal standards, design transparent procedures to select

operators, momtor and evaluate operators' performances, penodlcally renegotiate

contracts and revise standards

The more the pnvate sector IS Involved In the provIsion of a pubhc service, the

more regulatiOns have to be defined and enforced For mstance, the regulatory

framework for conceSSiOn contracts such as "Budd Operate and Transfer - BOT"

must be more comprehenSive than for SImple service contracts Standard contracts

and transparent award procedures are Important components of an effective

regulartory framework

Under the BOT optiOn (sometimes called a pubhc works concessiOn) the pnvate

sector IS asked to finance new facditles, to operate them and to turn them over to

pubhc ownership at the end of the conceSSiOn penod The USAID WASH study

stated that the dIfficulties the Government has expenenced m concludmg

negotiatiOns of the few BOT schemes which have been consIdered so far can be

attnbuted to

1 the absence of a clear regulatory framework to gUIde the awarding ofa pubhc

service to a pnvate entity,
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2 the hmlted expenence of the Pubhc Authonty 10 negotIatmg such schemes

which often are supply dnven, I e lllitiated by pnvate mvestors rather than by

the Pubhc Authonty,

3 differences ofview between the Central Government agency and the local

water enterpnses on the deslrablhty of the proposed schemes,

4 an overly restncted competition, and

5 the pohtlcaI consequences resultmg from the hIgh cost of water to end users

caused by the high cost of commercial borrowmg

Sohd Waste Management

The efficient management of sohd waste 10 Indonesia will have to be done with a

combmbatlon oftechnology-mtenslve and labour-mtenslve methods Examples of

both can already be seen 10 the track record of pnvate sector mvolvement 10 this

sector

The WASH team reported a number of obstacles to pnvate sector mvolvement 10

the more technology-mtenslve aspects of sohd waste management These can be

summanzed as follows

1 Most local governments are generally reluctant to engage contractors for

waste collection If they don't already own trucks

2 The competition from multIlateral funds for waste collection vehicles via

ffiRD or ADB projects such as IUIDP's Urban Development Projects (UDP)

make It difficult for pnvate sector contractors to compete Local

governments lIke to get the heavy eqUIpment but often have major problems

gettmg funds for O&M after the mltial disbursement of the UDP project
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funds This usually happens because no matchmg provlSlon for O&M is

made m the routme government budgets

3 Pnvate ownership and operatIon of collectiOn systems and sarutary landfill

sites IS generally supported by most local governments and Dmas Keberslhan

officials but the htgh cost of eqUIpment and land has been a perslstant

obstacle for pnvate sector mvestors The special permtSSions reqUIred for

diggmg large holes and safeguardmg ground water resources from potential

leachate contammatlOn are also difficult to acqUIre m the absence of

natIOnally accepted design and operatmg standards

Current expenence clearly proves that there IS stdl a large role for labour-mtenslve

methods m IndoneSia wlthtn an mtegrated sohd waste management system

3 InstitutIOnal and Procedural Issues

Progress m promotmg genume PPP and PSP projects as opposed to sellmg off or

leasmg government land, has been qUIte hmtted OffiCials m SubDlt Penyertaan

Modal Daerah attnbute the lack of progress, m part, to the followmg factors

1 In general, local and regIOnal government, as well as the pnvate sector, are

unaware of the opportumtles mherent m Kepmendagn 3/1986

2 Most local and regIOnal OffiCIalS do not fully understand how to form

partnershtps and therefore prefer the eaSIer optiOn of selhng LG assets

3 As a consequence of pomts 1 and 2 there has been very httle effort mvested m

promotmg these types of projects
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4 In most cases LG bnngs less eqUIty and mvestment to projects than IS needed

to motivate the pnvate sector The undervalumg ofLG assets contnbutes to

this problem

5 LG offiCials often need assistance With evaluatmg feaslblhty studies,

sophIsticated eqUipment and constructiOn techmques

6 LikeWise legal and procedural gUIdance IS needed to determme mvestment

amounts, most appropnate type of contract, duratiOn of partnership and profit

shanng

7 There IS no comprehensive mventory ofLG assets at either Central or local

government level from which the pnvate sector can "shop" for potential

projects

8 The provIsIon of the gUIdel1Oes, manuals and assistance outlIned 10 pomts 5, 6

and 7 have not been forthcom1Og due to fund10g constra1Ots WIthin PUOD

It IS apparent that there IS slgmficant scope for PURSE to assist 10 the efforts of

SubDlt Penyertaan Modal Daerah to promote, facIlitate and momtor PPP/pSP

projects Whether or not they wl1l have the resources to begm their ambItIouS

program Will depend on the outcome of their 1994/95 DIP

4 DecentralizatIOn Issues

Many of the dIfficulties encountered 10 promot1Og PPP and PSP projects at the

local level are closely lInked to the practical and polIcy Issues which are also

Imped10g decentralIzatIon efforts The debate on decentralIzatiOn IS highly

polItICized and 1Ovolves, among others, the followmg Issues

• What really constItutes decentrahzatlOn?
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• Should decentrahzatIOn be promoted by 10creased financial autonomy through

larger untied block grants (Inpres Dati I and Dati II)?

• Do all local and prov1Oclal governments (LG) have personnel who are capable

of handlIng slgmficantly 10creased techmcal and financial responslblhtles? If

not should the level of decentralIzatIOn be commensurate with LG capabIlIty?

If so how should thIS capabIlIty be assessed?

Perhaps the most problematIc of these are the extensive reportIng and approval

procedures that local governments must undertake to seek approval for even mmor

matters For 1Ostance, almost every stage of the procedures outl1Oed Kepmendagn

3/1986 and 4/1990 reqUIre final approval by the Mtmster ofHome AffaIrs

What thIS means 10 reahty IS that local government offiCIals and their pnvate sector

partners for any PPPIPSP venture have to frequently travel to Jakarta to lobby for

theIr projects and push theIr documents through the central bureaucracy Local

government offiCIals also expect that these costs Will be borne by the pnvate sector

partner ThIS adds sIgmficant costs to project preparatIon and acts as an effective

deterrent to the pnvate sector unless the project IS large enough to JustIfy such

costs

These adrmmstratIOn and 10bbY1Og costs mean that pnvate sector 1Ovestors wIll be

forced to conSIder only those projects WhICh have hIgh 10ternal rates of return and

a scale of operations large enough to absorb these start-up costs The result WIll

be that many smaller, but worthwhIle proJects, WIll not be conSIdered by locally

based pnvate sector mvestors, and that only the rIchest of local busmessmen Will
be able to conSIder such projects
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5 Selectmg ApproprIate Contractmg Options

One of the first questions government officials often face m planmng for pnvate

sector participatIOn m mumclpal mfrastructure servIces IS to define what form of

pnvate sector participatIOn IS most appropnate Should It be a short term service

contract, or a longer term operatmg contract for a major capital faCIlIty? Should It

be a substantial pnvate capital mvestment to develop new technology or new

faCIlIties?

Generally speakmg contract options with pnvate sector firms fall under two mam

categones

(1) private sector participatIOn (PSP), where the pnvate sector sells services (such

as meter readmg, street cleanmg, vehicle repair) to the government under close

government superviSion, and

(2) publzc private partnerships (PPP) where the pnvate sector proVides

slgmficant capital mvestment and often has a say m the management of large

mfrastructure facIlities

Private sectorpartlclpatlOn (PSP) IS the most baSIC and direct way to structure

pnvate mvolvement m mfrastructure services It can be structured m two ways

(1) A Service Contract, where a pnvate entity provides a routme service such as

repairs to pipes, scheduled mamtenance ofvehicles, collection of solId waste,

or meter readmg Typically, a service contract IS short term, mvolves no

slgmficant pnvate mvestment, IS focused on a well-defined task, and IS closely

supervised and controlled by a government agency
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ServIce contracts are often used to procure routme services at lower cost, or

with more flexibility, or for a shorter term, than IS possible through a

government agency

This type of contract IS now common m Indonesia Many water authontles

and sohd waste management agencies contract for baSIC services

(2) An Operatmg Contract, where a pnvate entIty assumes overall responslbIhty

for operatIOn ofa system such as a water supply system, wIth the abIhty to

make datly management decIsIons

An operatmg contract IS typically medIUm term (say three to five years),

mvolves a sigruficant pnvate capItal mvestment, addresses a wIde functIOnal

agenda, transfers slgmficant responsIbIhty to the pnvate entIty, and IS

controlled by general oversight based on management standards

Government agencies enter mto operatmg contracts to acqUIre techmcal sktlls,

management expertise, hIgher quahty service, and staff tralmng

ThIs type of contract IS not yet common m Indonesia, but some ofour local

water authontles and solId waste management agencies have contracted for

management ofsohd waste transfer statIOns, centralIzed bIlhng and collectIOn

systems, and SImIlar actlVlties I expect that thIs type ofcontract wIll gradually

be used more WIdely m IndoneSIa

PublIc pnvate partnerships (PPP) are a more complex form ofpnvate

mvolvement, because they generally mclude the mvestment ofslgmficant pnvate

capital As a result, the government and pnvate busmess firms must truly become

partners There are three baSIC forms ofpnvate sector partiCIpatIon (PSP)

(1) A Turnkey, where a pnvate entity constructs an mfrastructure facIhty and turns

over the ownershIp of the faCIlity to the governmental agency upon ItS
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acceptance after completIon of constructIOn In most 10stances the pnvate

entIty finances the faCIlIty dunng construction

The turnkey approach IS used to obtam low development cost, hIgh qualIty

constructIOn, adherence to schedule, constructIOn penod financmg, assurance_
of certification for IrutIaI operatIOn, or specific development management skills,

often for faCIlItIes WIth demand10g techrucal standards

ThIS approach has not yet been used 10 IndoneSIa for murucipaiinfrastructure

(2) A Budd/Operate/Leasehold Transfer (BOT), where a pnvate entity is

responsible for the financ1Og, constructIon and operatIon of a faCIlIty dunng a

long leasehold penod of perhaps 15 to 20 years Dur10g the leasehold penod,

the pnvate entity owns the facility At the end of the lease penod, ownershIp

of the faCIlIty IS transferred to the government agency

The BOT approach IS used to substitute pnvate 10vestment capItal for publIc

funds 10 the financ10g of Infrastructure The provIsion for the transfer of the

faCIlIty to publIc ownershIp at the end of the leasehold penod permits the

government to control the operatIOn of the faclhty, and to eventually add the

project to ItS asset base

The BOT approach has been WIdely used 10 IndoneSia for power,

telecommurucatlOns, and toll roads The expenence 10 these sectors has

prOVIded models for our more recent irutIatives 10 mumclpal 10frastructure

There IS one large BOT project completed and operational 10 IndoneSIa 10

water supply thiS IS 10 Denpasar Several other water supply projects are

be10g planned, some of these are now actively under negotiatIOn
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The first large BOT m solId waste, a hazardous landfill and treatment facIhty,

has Just become operatIOnal near Jakarta There are several actIve proposals m

negotIatIOn for transfer statIOns and landfills through BOTs

(3) A Budd/Own/Operate (BOO), where a pnvate entIty IS responsIble for the

financmg, constructIon and operatIon of an mfrastructure facIhty In addItion,

the pnvate entity retams ownershIp of the facIlIty

The BOO approach IS used to perrmt complete pnvatIzation of selected

mfrastructure facIlIties m exchange for pnvate acceptance ofa wIde range of

nsk, based on publIc polIcy consIderatIons

.....
ThIS approach has not yet been used m IndonesIa for mumcipal mfrastructure

6 PrIvate Sector Concerns

Globally speaking pnvate sector firms, espeCially the more wary foreIgn mvestor,

have sirmlar baSIC concerns about what can genencally be descnbed as domg

busmess on a "level playmg field" The GOI needs to take senous steps towards

addressmg pnvate sector concerns regardmg

• ambIguous and unclear regulatIOns,

• enforceabIlIty of contracts,

• use of appropnate technology,

• government guarantees for payment (m the case of "take or pay" contracts),

• hIgh overhead and establIshment costs caused by unoffiCial leVIes,

• Impartial arbItratIOn ofdIsputes,

• cost effective management m the runmng ofPPP enterpnses,

• dIfficulties m obtammg rehable data about Pemda assets,

• faIr, open and transparent tendenng
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7 SpecIfic ConclusIOns

Most new development mltlatives m Indonesia appear to go through a number of

recogmzable stages To a slgmficant degree the development ofpubhc pnvate

partnerships m the provIsion and management of urban environmental servIces also

seems to have followed these stages

The first stage IS usually the "Pohtlcal" stage Thts begms with a statement of

pohtical Will whtch usually expresses the governments commitment to deal

senously wIth a particular obstacle to development In this case the enormous

mvestment needed m urban mfrastructure to mamtam planned, and projected rates

of econOffilC growth for the IndoneSian economy Usually this commitment IS also

backed up by some hastIly prepared regulatory gesture such as a Presidential

decree, Mtmstenal decree or deregulation decree which can be Issued and gazetted

far qUicker than a full Undang-Undang

The second stage IS charactenzed by a short-term speculative rush ofpnvate

sector entreprenuers and entreprenuenal government offiCIals trymg to take

advantage ofany opportumtles that may ImmedIately be apparent under the new

legislatIOn Most ofthe~e early attempts are usually unsuccessful

The thIrd stage IS the amelIoration stage where concerned government

departments try to assess the damage that has been done, patch up problematiC

proJects, denve lessons from recent expenences, IdentIfy holes m the current

legIslation, and formulate new pohcIes, laws and guldehnes to proVIde the

regulatory framework that should have been prepared m the first place

It appears that the pubhc pnvate partnership Imtiative IS now m the thIrd stage

Logically the first stage of amelIoratIOn should be a pnontization of Issues by

urgency, or m other words, those problems which are preventmg further progress

should be dealt With first Fmdmgs to date suggest that the most urgent problems
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are the legal and mstltutionalIssues covered m sectIOns 1 and 2 If these Issues

are not addressed then the proJect-by proJect-muddle-through-approach will

contmue to be used

As past expenence has shown a lack oflegal and procedural certamty allows

officIals to make polIcy as they go ThIs sItuatIOn substantially mcreases the cost

of projects and results m long delays as officIals try to secure Surat Keputusan

(Decrees from the Kepala Daerah and/or MIrusters) to approve key aspects of each

project and cover themselves legally

Interest from the pnvate sector m PPP or PSP prOjects WIll mcrease as the

regulatory framework becomes more predIctable The legal and procedural Issues

m sectIOn 2 need to be addressed to provIde the level playmg field needed to

attract more genume pnvate mvestors, espeCIally the more cautious foreIgn

mvestor If the GOI wants to see more firms bIddmg for projects m competitIOn

WIth each other then the tendenng process has to be seen by the pnvate sector as

open, free and transparent

Of the Issues dIscussed above, the most urgent pnonty should be gIven to the

mstitutIOnalIssues dIscussed m sectIon 3 As descnbed by the Sub DIrectorate for

PartIcIpatIOn ofLocal Government Capital, PUOD, there IS an urgent need for an

mformatIOn campaign to mform and educate central and local government offiCIals

about the true scope of the PPP and PSP optIon Government offiCIals also need

to be aware ofwhat theIr role should be m such an arrangement, and what benefits

can be denved Smce publIc pnvate partnershIps cannot eXist WIthout a pnvate

partner It IS appropnate that the pnvate sector also be mcluded many mformation

or educatIon campaIgn

Fmally, It should be remembered that the pnvate sector needs to take an actIve role

m prepanng the mstitutIOnal, techrucal and legal framework reqUIred to promote

and faCIlItate publIc pnvate partnershIps Government agenCIes m Indonesia musL

be aware that the pnvate sector wIll not respond to a government IrutIatIve Just

IPURSE Project 17
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because It happens to be III the Repehta SIllce pnvate sector firms are expected to

play an Important role III the implementatIOn of proJects, they should also be

consulted dunng the formulatIOn of operatIOnal pohcles for project ImplementatIOn

and management
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I want to spend a few mmutes and talk bnefly about some of our expenences on how to

fmance the huge mfrastructure needs m ASIa as well as other parts of the world In a fasluon

new to most of us, this wIll take us from public fmancmg and from mstitutiOnal sector

fmancmg (Ie from the World Bank and ADB) to really pnvate sector fmancmg

I can assure you from my own expenences m the US through workmg wIth the State of

MISSISSIPPI that It IS no eaSIer m some respects to fmance mfrastructure there than It IS here

That's not very helpful but It is nIce to know that everybody IS strugglmg WIth the same

Issues all over the world Let me Just touch bnefly on some of the tIungs that I tIunk are

Important when you start lookmg at fmancmg one of these projects

I tlunk that IS Important to try to understand what are tIle benefIts of gomg to pnvate project

fmancmg of mfrastructure, because there seem to be a number of misunderstandmgs on both

SIde m the aisle of what the benefIts really are, what you get out of It, and what you don't

get out of It

1 One benefit of trymg to fmance an mfrastructure project m the pnvate sector IS that

It allows you to utilIze free market competitIon to achIeve the least cost system

Whetller It IS a power plant or envIronmental facIlity does not matter so much as long

as you have some degree of free market competItion and people bIddmg m order to

provIde a serVIce for that facIlity and for you You are gomg to have a method of

regulatmg the cost of that system that comes from competItion, not from trymg to

fIgure out how to be smart enough to select WhICh one IS the best system for the

lowest cost

In my opmIon, that IS one of the reasons that pnvate power m the US has survIved

for more than a decade now If It were not workmg and provIdmg low cost solutions

m the US, It would not stIll eXIst But It does still eXIst, and I thmk thIS IS one of the

major reasons why It sull eXIsts and wIll contmue to do so

CompetItIon helps to aclueve Improvements m effIcIency across the entire sector,

whether It IS power, enVIronmental or another type of mfrastructure Because of

competitIon, It helps to aclueve self-regulatIon m that aspect of mfrastructure, agam

power or envIronmental And by domg that, It allows the redeployment of a lot of

talent that otherwIse mIght be trymg to (mefficiently) regulate or oversee or even

manage that partIcular aspect of the mfrastructure
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2 The second real benefit of gOIng to pnvate sector fInancIng or project fInancmg of

mfra structure projects IS that It attempts to establIsh new sources of capital for

these projects What you are really dOIng IS mOVIng eqUity from multI-natIOnal

corporatIons that want to mvest m these proJects, and you are mov1Og debt fInancIng

from commercial banks and away from agencies lIke the World Bank It very

Important to note m thiS regard, many of the mIsconceptIOns that are held on both

SIdes of the aIsle WIth respect of these types of projects are the same only that are

held 10 major corporations when they start to try to complete a project fmancmg on

an off balance sheet baSIS

In essence, because of the nature of these projects, they reqUire a certam amount of

recourse (fmancIaI oblIgatIOn) to whomever IS the sponsor (government) of the

project In many countnes or polItical sub-dIVISIons, for example the US State of

MISSISSIPPI, agenCIes tend to control those functions m some cases, and they are the

entities that are also either purchasmg the serVIce or overseemg the purchase of that

service

Many tImes there have to be some credIt substances stand10g behmd those purchases

of the services And the result of that IS Just lIke WIth the big company trymg to

fmance a project off theIr balance sheet, It IS very diffIcult to transfer the entIre rIsk

to somebody else What big companIes find IS that, a lot of time they are not

completely removmg the project from theIr own balance sheet, but they are only half

way removmg It from theIr balance sheet (Same With Government)

What we fmd m many mstances WIth respect to these mfrastructure projects IS what

IS happenmg WIth countnes as well It IS very difficult m the early stages for the

entIre nsk burden of proJects to be shifted completely away from the publIc sector

In many cases even when you go back to UnIted States and you look mto pnvate

power, It IS true that there IS tremendous government regulatory overSIght of all

prIvate power fmancmg That IS also true m the UnIted Kmgdom, WhICh has also

done a lot of pnvate power fmancmg

To fmIsh the pomt, It does establIsh new sources of capItal It IS somewhat a

mISCOnCeption to call It completely pnvate power where a lot of people ask If It IS a

pnvate power, then what has the government got to do to help Implement the project

or stand behmd or support the project And the answer to that IS, It IS a lIttle bit of

both, It IS not completely pnvate and It IS not a completely publIc It does gIve you
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access to new sources of capital but not a completely non-recourse basIs Limited

recourse - yes, but non-recourse -no So It does expand your avaIlable sources of

capItal but not on a completely autonomous (non-recourse) basIS

3 Large scale technology transfer IS one of other benefits of fmancmg these proJects or

havmg pnvate compal1les come mto BOO/BOT facIlItIes When you say technology

transfer, we talk not only about the techl1lcal transfers but also fmancIaI and

managenal knowledge and skIlls that get transferred m the process of fmancmg these

facIlItIes

The benefIts are somewhat broad reachmg and It IS Important, I thmk, to understand what

they are and not try to achIeve The wrong objectIve may be to try to fmance it completely

off balance-sheet wIth no connectIon back to the government m many cases Because If that

IS the ObjectIve, m many mstances, It WIll be very dIffIcult If not ImposSIble to achIeve that,

and people are bound to get frustrated trymg to achIeve an ObjectIve that is really not

achIevable under most Circumstances

Of course, what allows you to put together these project fmancmgs IS really a contractually

supported arrangement, a senes of contracts wluch tIe together the varIOUS partIes In the

case of power project for example, you have got a utIlIty that IS gomg to be purchasmg the

power from the power (supplIer) project There IS gomg to be a power purchase agreement

m the case of power plant, or m the case of other types of faCIlItIes there IS gomg to be

purchase of servIces or some type of products Those contracts Will become extremely

Important m order to be able to carry out the project

The beauty of the project fmancmg is that It allows the achIevement of the ObjectIves that I

have Just talked about and realIzmg the benefIts that I have talked about It allows access

to a vanety of mternatIOnal capItal markets It allows you to mobilize capItal through a very

effIcient rISk allocatIon process when you go through the contractual allocation of nsk to the

vanous partIcIpants m the prolect And agam It comes back to not a non-recourse fmancmg

but limIted recourse fmancmg m whIch the rIsk are distnbuted by VIrtue of the contraet and

lImIted by VIrtue of the contract to vanous partIes mcludmg the government m many

rnstances

The credIt (fmancmg) from the standpomt of the capItal markets is really based on nsk

analysIs of the project Itself whIch goes 111tO full techmcal analysIs of the project It goes

111to an analysIs 111 the terms of varIOUS contracts that kmt the dIfferent partIes together, and
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m addItIon to that, the third element IS very Important. It goes to not only the terms of the

contract and the risks of the project - but also to the credIt worthmess of the parties who are

sIgnIng the contracts

It IS very Important that one of the key Issues that comes up time and agaIn In fInancIng

private power (wluch IS government owned across thIS regIOn and elsewhere m the world as

wel1), IS the utIlItIes themselves do not have mdependent credIt (ratIng) substance apart from

theIr governments As a result of that. when private companies sIgn contracts WIth

government owned utilItIes for example, we are gomg to be lookIng for some VerifIcatIon

from the government that they are gomg to stand behmd the credIt substance of the utIlIty

company Because the utIlIty company In those Instances real1y eXIsts on behalf of the

government, the government decIdes whether the utIlIty IS gOIng to survIve or not

So for companIes that are outSIde the country, when they come and SIgn a contract WIth the

government owned utIlIty, they are gOIng to be lookIng for the government to confIrm that

they are gOIng to keep the utIlIty In place and that they wIll stand behInd Its credIt substance,

and al10w It to charge whatever rate IS necessary to be credIt worthy, so that they can make

the payments pursuant to the power purchase agreement or whatever other kInds of contracts

that may have been SIgned

The most Important thIng to remember IS that when you are dOIng prOJect fmancIng IS that

lenders to those prOJect fInancIngs only have recourse to the contracts and to the phySIcal

assets of the proJects So when lenders look mto those contracts, they are very concerned

about who IS SIgning the contracts, whether or not In fact In the case of government owned

utIlItIes for example, the government has made some types of statements that they are gOIng

to stand belund that utIlIty for the lIfe of the transactIon

The two CrItical aspects of security when you are lookIng at project fInanCIng or the phySIcal

assets themselves, In many Instances, are not particularly of value to the lenders What IS

much more Important are (1) the contracts themselves and (2) the credIt substances

(fInanCIal guarantees) that stand behInd those contracts The phySIcal assets may have some

degree of value, but only If they produce a product and a revenue stream that produce

suffICIent cash flow to repay debt So agam, It becomes extremely Important to lenders when

they are lookmg at these projects, to look at the purchaser (or whatever the product or

serVIce the project IS producmg) and to know that there IS a credIt worthIness (strong

fmancIaI capabIlIty) that stands behmd the project as long as It IS produced by the project
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One of the other characterIstIcs that I tlunk are Importdnt to touch upon wIth respect to

mternatIonal cross border project fmancIng of envIronmental or power transactIOns or other

kmds of mfrastructures IS that, III many Instances, you are gomg to have local currency

earmngs but you are gOIng to have foreIgn denommated capItal (debt) because you have to

buy foreIgn eqUIpment or other type of eqUIpment to fmance tile project As a result of that,

there IS gOIng to be some need to deal WIth foreIgn exchange nsk m the project

The second characterIstIc IS that, Just lIke other countrIes Illcludmg the US and Europe, III

spIte of fact tllat you are gomg mto sector pnvate partICIpatIon mdustnes or sectors ~f the

economy, tllat m almost all cases, It stIll reqUIres some government oversIght to ensure that

publIc mterest IS served, whether m power sector or m envIronmental sector

The tlmd thmg whIch IS Important to remember IS that fInanCIng these proJect reqUIres some

sharIng of responSibIlIty WIth the government One of the tIungs reqUIred from the

government IS to help proVIde a proper foundatIon for the fmancmg

1 The fIrst thmg whIch IS CrItIcal to prOVIdIng a proper foundation IS clear laws that

regulate whatever the sector IS (power or envIronmental sector, related to water or

sometlung else), clear laws regulatIng how that partIcular sector WIll work and what

tile nghts and oblIgations of the varIOUS partIes m tlmt sector are It becomes a really

Important part of beIng able to put together a contractually supported project

fmancmg

2 The second tlung that IS very Important With respect to tllese cross border project

fmancmgs IS some type of acceptable support for foreign exchange rIsks, when It IS

not pOSSIble to develop foreIgn exchange mItIgatIon m the market through "hedgmg"

The tImd IS the acceptable support by government of the credIt capaCIty of the off­

takes (buyers) of tIle services or product

3 The last thmg IS a shanng of the proJect nsks m mstances where the result IS the

least cost SolutIon WIth respect to thiS last pomt, one other thmg tlmt becomes very

Important when people look at project fmancmg IS that, It only raIses only a certam

amount of money Once that money IS gone, then, the project has a problem If the

project (pnvate consortmm) has not completed tIle faCIlIty So from a lenders stand

pomt, It WIll look very carefully at how much money IS already mcluded m the basIC
fmancmg package and whether or not that WIll be suffICIent to complete the project
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FIrst of all I would lIke to mentIon a few specIal consIderatIons for fmancmg of

envIronmental projects

1 WIth mfrastructure projects, we are lookmg at hIgh capItal cost/long term lIfe assets,

and, m order to obtam funds, you have be able to match proJect capItal needs wIth

the term of loan avaIlabIlIty from vanous lenders mcludmg the export credIt agencIes,

development fundmg agencIes (soft loans) and commercIal bank debt

2 You WIll also face sItuatIons where the revenues often are gomg to be based on a user

rate bemg paid by the ultimate users who are used to paymg below market rates In

order to generate the revenues suffIcIent to pay back the loan m a reasonable tune,

you are gomg to end up havmg to lIve wIth market rate pncmg

In addItIon, as PD Fyke saId, It IS gomg to be Important to try to dIversIfy the

sources of fundmg so that you can obtam long term fund avaIlabIlIty so you can

reduce the negatIve Impact of fmancmg costs The longer the avaIlabIlIty (or term)

of funds, the lower the user rate can be

3 There IS also the pomt on the foreIgn currency debt and mterest rate vanatIon that PD

touched on, so I am not gomg to go back on that one

4 There IS also the fact that, very often m envIronmental proJects, the entIty WhIch IS

responsIble to by the prolect IS gomg to be mUnIcIpalIty IndonesIan state bank may

know qUite well what thIS or that mUnIcIpalIty WIll represent When It comes to

dealIng wIth the mternatIOnal bankmg communIty, however, you WIll fmd that banks

offshore have, m general, very lIttle understandmg of how mUnIcIpalIties raIse taxes,

what other sources of revenue there are, what IS theIr true credIt worthmess really IS

Therefore, banks are gomg to look at somethmg much more than a straight forward

and sImple rIsk m order to get comfort that the entIty (or mUnIcIpalIty) assummg the

payment oblIgatIons WIll be able to delIver on them

5 Then, of course a fact that was mentioned prevIously, there IS an Issue of competItIon
between varIOUS potentIal Illvestments for loan money from banks around the world
Even when It comes to polItICal rIsk, WhICh can be In fact be backed up by the GOI

or other government guarantee In some cases, there may be a need for-some

addItIOnal factors where the banks are gomg to look at thIS transactIon versus other
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transactIons where banks can mvest, where other mvestments wIll also gIve them the

level of adequate comfort they are seekmg

6 Therefore, as was preVIously dIscussed, lImIted prolect fmance guarantees msure that

there IS a way to open up addItIonal sources of funds for fmancmg mfrastructure It

IS a very useful approach because It gIves a very strong basIS for raIsmg fundmg, but

one unfortunately cannot VIew It as a shortcut or an easy SolutIon In fact, It reqUIres

tremendous other efforts by all partIes, and as far as the authOrItIes are concerned,

the concept of IUnIted recourse IS the one to keep m mmd rather than non-recourse,

because the type of commItment and the extent of commItment one wIll need to gIve

goes m certam cases really qUIte far m terms m of provIdmg that strong basIS of

support to the project lenders

As the second part, I would lIke to mentIon to you an example of a transactIon that we are

currentIy workmg on m Turkey Please forgIve me for not gIvmg out all the detaIls because

some of them are not fmalIzed, but at least we can gIve the flavor of how a bank actmg as

fmancIaI adVIsor and who at the end of the day WIll also be m charge of raIsmg tile debts,

goes about lookmg at tile varIOUS rIsks tIlat need to be properly mItigated As I saId I wIll

cover thIS project rather rapIdly, but tilat should at least wIll gIve you an Idea how we are

gomg about It In thIS case, Thames Water and two TurkIsh companIes obtamed a BOT

conceSSIon to Implement tile CIty of Ismed domestic and mdustrial water supply project

Taylor Woodrow IS gomg to be the project manager for the constructIon and Thames Water

WIll operate the project once It IS completed,

The Government of Turkey, as you WIll see, proVIdes a number of guarantees wInch are m

fact very strong One of them IS to proVIde some addItional fundmg m the cases of a shortfall

(madequate cash flow) of cash flow, but ultunately they also stand behmd not only the

mUnICIpal credIt rIsk, but they can also be called to step m If the loan IS not bemg paid back

from the project revenues The scope of work of the project Itself mcludes the construction

of dams and a large capaCIty water treatment faCIlIty, pumpmg stations and other assocIated

Items It IS qUIte a complIcated project There IS a 15 year take or pay contract

There IS a speCial purpose company (a prIvate consortIUm) whIch IS bemg formed to raise

the fmancmg and to buIld and operate the project over the 15 year conceSSIOn perIod The

shareholders are tile tIlree companIes I mentioned, that IS Thames Water and the two TurkIsh

companIes, plus tile mUnICIpalIty wInch IS also a small shareholder The total cost IS

approXImately US$750 mIllIon
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When you look at the rIsk structurIng for tlus project, you wIll see that project rIsk

structurmg IS necessary for all the good reasons tllat PD Fyke mentIOned The bank (that m

fact ultImately IS the Important decIsIOn) needs a very hIgh level of protectIon agamst all

project problems There IS really a questIon of trade offs to seCUrIng the longest maturIty and

gettmg a ratmg placed completely competitive WItll the market situation currently eXIstmg 111

order to order to be able to have access to the longest matUrItIes avaIlable for Turkey, and

that IS tlle route that was chosen

So we are lookmg at varIOUS rIsks that lenders are gomg to be concerned about

1 ConstructIOn Rlsl{

There IS constructIon rIsk, and here WItllOUt gomg mto great depfu, the local

SUbSIdiary of Thames Water and the two TurkISh compal1les wIll have to prOVIde a

'Jomt and several' commItment to complete tlle constructIon they are quotmg on a

fIXed-prIce lump-sum turn-key contract basIs, and fue constructIon perIod IS gomg to

be over 36 montlls They are, If you forgive the expreSSIOn, on the hook for

lIqUIdated damages, and that IS a SIzeable amount of money that tlley have to put up

If fuere are delays or problems wlfu the performance of the plant

In addItIon, fuey also have to make sure tllat tl1e constructIon IS gomg to take place,

and that fuere are stand-by credIts that are not expected to be used agam whIch loans

can be drawn If addItIOnal fundmg IS necessary ThiS IS really tl1e way to address

completIon delay or abandonment cost

2 Operatmg CredIt-RISks

Operatmg credIt-rIsks of fue lender (my apologIes for talkmg about our SIde of It but

It IS Important that when trymg to raIse money you wIll be able to see how the bank

are gomg to look at It) As far as the operatmg rIsk IS concerned, the bankers have

strong securIty comfort wIth Thames Water as the operator, (because of theIr preVIOUS

experIence and demonstratIon of capabIlIty)

If certam (problem) events occur, the mUl1lcipalIty has also agreed to make funds
aVailable on a subordmated baSIS for operations (an also on the construction Side) So

the mUnICipalIty not only has an eqUIty mterest, but It IS also ready to help make the

deal happen, and ultimately, If the operatmg rIsks mal1lfest Itself to a degree WhICh
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prevents the repayment of the loan, the mUnIcIpalIty WIll assume the debt You have

to keep In mmd that the mUnIcIpalIty should In prmciple never have to face that, but

It IS the second level of recourse that the lenders have (and that reduced lender rIsk)

3 Technology RIsk

Technology nsk IS not usually a great concern to lenders for these types of projects

It IS not really that Important because the technologIes beIng used are well proven

4 Management RISk

The qualIty of the government and prIvate sponsor and the operator plus other

protection should proVIde adequate comfort that thIS rIsk IS beIng properly dealt wIth,

and then, how other revenues gam to repay the loan - 15 years perIod pay contract

does really need to be structured In such a way or the cost of the project company

and other aspects are gomg to be recaptured so the loan and the eqUIty can be paid

back (the eqUIty comes second to the loans)

5 Fmance RISk

The water sales rates have been calculated annually based upon the projectIons for the

followmg year, and these are done In such a way as to msure that the operatIon and

maIntenance costs are paId and addItional funds are avaIlable to amortIze the senIor

loan debt SerVICIng costs (that IS mterest and prIncIpal payment has been paId or the

subordInated loan serVIces has been drawn to cover shortfalls) Other funds are then

avaIlable to take care of the return of the eqUIty and repayment of eqUIty once the

debt amortIzes Taxes need to be taken care of as reqUIred by law and/or the

agreement WIth the government

The water sales pnce IS denomInated In the respectIve currency of the oblIgatIon of

the project company If you borrow In dollars and have dollars as the source of

revenue - fme If payments are made m Rupiah but at the tIme when the payments

are beIng made the Rupiah eqUIvalent WIll need to be adequate to cover all foreIgn

currency payments and, of course, there will be an Issue regardmg the abIlIty to

convert those Rupiahs mto dollars

6 Input and Supply RISk
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In water project fmance, there IS an mput supply rISk, not lIke the power plant where

the fIeld supplIes (such as gas or coal) are a very Important consIderatIOn Here mput

and supply nsk IS covered by the oblIgation of the varIOUS authontIes to secure water

m order for the water treatment to plan to be effective

7 MarI{et RISk

Market nsk here is covered dunng whereby basIcally vanous costs are gomg to be

taken care of through the settmg of the tanff by the government

8 Regulatory and PolItical RISI{

There IS an oblIgatIon provIdmg support of the debt In vanous cases, mcludmg force

majeure, tius falls under the responsIbIlIty of the authontIes, but there IS also a

straIght forward government of Turkey guarantee of tile take or pay contract, WhIch

means that there are three levels of recourse - ProJect, MUnICIpalIty and Central

Government

Of course, It IS Important for banks to be gIven the abIlIty to have access to the assets and

cash flow that the project produces, and there IS a need for msurance If the assets get

damaged and therefore the project's abilIty to generate cashflow IS adversely effected

(msurance wIll step m) Insurance, of course, IS assIgned to tile bank as well as to all the

other nghts m the contract, etc - so the lenders get tile benefIt of the vanous contractual

oblIgatIons mcludmg msurance (ThIS gIves credIt worthmess to tile proJect) There are also

other types of escrow accounts as well as debt reserves for the future payment of debt If

problems anse

There IS a strong Importance of acceptance of the oblIgatIon by the central government to

proVIde support for water sales payment made by the mUlllcipalIty The prOVIsIon of a

subordmated loan that the mUlllcipalIty IS to be made only on a very lImIted case basIS,

nonetileless, the mUnIcIpalIty has to assume that the subordmated debt ultimately may have

to be paId by the government

****
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I should perhaps offer some explanation for that background For a number of years I was

wIth another law fIrm called WhIte and Case, wluch I suppose all of you know, and was

actIve from 1978 - 1985 on the Government sIde of the transactIons Smce 1989, I have been

wIth another law fIrm and I have been workmg on what mIght be called the foreign

bank/foreIgn developer sIdes, and at the moment I am actIng as legal counsel to the

consortIUm whIch IS developIng the Palton Power project

One of the thmgs about speakIng last IS usually that the other speakers have already saId-what

you are gomg to say, so I wIll still try to fInd somethmg new to offer as we get to the end

of the day

I just want to talk about legal Issues m part of thIS transactIon As you probably know, legal

Issues very often get qUIckly mvolved WIth commercial Issues, and so that IS why we already

have talked about tIus

The most Important tlung that we need for thiS type of proJect IS a legal and regulatory

structure that IS clear and unambiguous Let me explam what we mean by that

In the Palton Project, a problem that we have run mto IS that the mmistenal regulations that

regulate pnvate power are mconsistent m a number of respects WIth the power purchase

agreement that we negotiated m that transaction They were sImply mconsistent Because of

that, we are fully anticipatmg that when we go to the fmancmg stage of the transaction, that

the lenders wIll reqUIre, and mdeed our mvestors WIll reqUIre, some actIon on the part of

government to make the transaction that we have negotiated WIth the government consIstent

WIth the regulatory structure It WIll be necessary to do that through letters from varIOUS

mmistnes clanfymg tIleir own regulatIons DISCUSSIons on those Issues IS under way and that

wIll be forthcommg However, I have to say that It IS awkward and IS not the best way to

go about It

For thIS reason, as you are workmg m the next year or so, m considenng your approach m

prIVatIzation and prIvate capItal m water and waste water treatment sector, I would senously

conSIder that you consult with the reputable prIvate development groups concermng the

regulatIons, and get theIr VIews on them before tIIey are adopted I know that It has not been

the approach m the past durmg my expenence here m IndoneSia Very often the IndoneSian

government lures very able adVIsors, who have been workmg very hard to develop systems

But when they get to the actual draftmg stage, the sector that has been left out are the people

who have to ultimately lIve WIth tIIem, wluch are m thIS case IS the prIvate sector Now thIS
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does not detract m any way from the government's sovereign power This approach IS qUIte

common m the Ulllted Kmgdom and the Ulllted States, when proposed regulatIons are

publIshed and those vanous mdustrles that are gomg to be affected are able to comment on

them both orally and m wntmg, and the results are often benefIcial

At least m any power projects, one of the tlungs that wIll come up IS the clear nght of the

prIvate sector to the nghts of way, the land, facIlItIes, and Importantly to the revenue stream

that wIll provIde the return and the repayment to the developers and to the lenders

In our Palton project, for example, there has been some questIon as to the actual legal nght

WlllCh PLN has to the SIte It IS historIcal that the land was previously owned by the MIlllStry

of Forestry and I wIll not bore you With detaIls of It, but the SItuation IS such that the status

It IS unclear But no one IS concerned, m a practIcal way, that we WIll ever be dellled use of

the site But when you go to lenders, and ask to lend a bIllIon eIght of money, they are gomg

to be certam that everythmg IS exactly nght So I tlllnk It IS somethmg that you want to

thmk about ahead of tIme, and before you skip half way down the road and fmd out that you

have got a problem, you have to be sure tllat you have tlle SolutIon

When tlle toll roads were done here, for example, there was a senous of questIon as to who

had the nght to the tolls, which created problems for the fmancmg because as I am gettmg

to the next pomt, tlle lenders and developers want to be sure tllat tlley have the fIrst pnonty

over the revenue stream, partIcularly tlle lenders And therefore, It would be Important to

know that the revenue stream tllat IS the payment stream wIll pretty much payoff tlle debts,

and WIll be avaIlable on a fIrst pnonty baSIS to the lenders and to the project shareholders

Fmally the regulatory structure has to contemplate the fact tllat lenders wIll want to take over

the project If theIr borrower, Ie tlle project company, IS not performmg very well and tlle

loan has not been repaId It IS not always clear tllat the lenders, If they take over, Will do a

better Job, but they at least wIll mSlst on the nght to have that chance to bnng m theIr own

people to fmally make the project work, and the structure wIll need to take mto account the

fact that the lenders Will be able to do that

The next Item IS the question of the source of makmg tlle payments, we have talked a bIt

about thiS already The lenders, as I mentioned, WIll want to have the fIrst pnonty on the

revenue stream, and to thIS end they WIll want those payments generally made to a some sort
of escrow account which IS outside of the control eIther of the borrower or of the partIes on
the IndoneSIan SIde makmg the payments ThiS IS very simple to accomplIsh when the
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payments are bemg made to a project company by an authonty It wIll Just be more

complIcated when the pnvate company IS delIvenng servIces dIrectly to the consumers, and

they rely on the consumers for the source of repayment

Let me walk you through thIS chart qUIckly, WhICh I would call a generIC chart, whIch does

not represent any partIcular transactIon but It IS qUIte a common structure for the pnvate

sector (note see subject chart attached wah outlme remarks) Let's start WIth the lenders

on the top They wIll make loans to what I call PPC, pnvate project company That company

WIll be owned by tile developer group, Ie the pnvate group, and they WIll put eqUIty m to

some extent - say 25 % - and they wIll borrow loans from the lenders up to 75 %

That money comes straIght through and drops down to the EPC contractor that IS

Engmeermg Procurement ConstructIOn, and the EPC contractor wIll III turn exchange for

those payments, they WIll provIde a faCIlIty for the pnvate project company The pnvate

project company wIll then enter mto, on occaSIOn, not always tillS way, but an operatIon and

management agreement WIth an a & M contractor The a & M contractor wIll proVIde

operatIon and management servIces to the project company, III exchange for that It wIll get

paId an operatIon and management fee In addItIOn, the pnvate project company wIll have

to obtam tile UtIlItIes that are necessary - water, electrIC power, you mIght mclude here

anythmg, not so relevant for these projects, but any feed stock, any operatmg consumable

It reqUIres

Havmg receIved the faCIlItIes, the operatIon and management servIces and the utIlItIes, the

PPC then sell ItS servIces to the publIc authonty, whIch IS the water authonty or any relevant

authonty The publIc authonty passes on these serVIces onto the consumers, the consumers

pay the authonty, then the authonty pays the pnvate project company, and then the pnvate

project company uses those funds, usually fIrst of all to pay for Its operatIon and management

serVIces, then to pay for the utIlItIes

There are many variatIons on tIllS, and as lIke I said, It IS Just a frame of reference for my

comments We have already talked a good deal about addItIonal credIt support Very often

the publIc authonty WIll not have suffICIent credIt support to attract the capItal of developers

or lenders, who are not mterested many kmd of flsks We wIll talk about tile pOSSIbilIty of

local authontIes guaranteemg tillS payment, but that IS not suffICIent to attract the money

from the bank SIde of developers Mr WIllIams' paper referred to some other types of

arrangement you mIght want to tlllnk of 111 the future
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For example, m the pnvate power projects m PakIstan, they develop the water guarantee

board and thIS mIght be an orgamzation for example whIch would be owned by Mmistry of

Fmance (MOF) and operate under the MOF but separately from It It could be created lIke

Bank IndonesIa, whIch has a charter to extend Its lendmg oblIgatIons, and the government

WIll ensure It WIll be able to meet ItS obhgatIons, WhIch would probably provIde the Waiver

of necessary credIt standmg to be acceptable m the lendmg commumty It could be the

agency WhICh sort of made the declSlon as to whether projects were appropnate for thIS kmd

of transactIon or not In any event, there are a number of solutIons, It IS one that IS bemg

used m other places and It has a number of tIungs to be set forth - It has been negatIve and

It mcreases bureaucracIes, but If It could m fact be the essentIal cleanng agency for such

proJects, that could be very useful

I Just want to talk about tile nature of the guarantees, you may have done already In tile

early stage of Palton tIlere was a long debate as to tile dIfference between a fmancIaI

guarantee and a guarantee of commercIal oblIgatIons I understand It IS the Mimstry of

Fmance who IS provIdmg a hmited credIt support m the Palton project It was comforted by

the fact tIlat they were not gIvmg a fmancIaI guarantee It only supports the oblIgatIons of

PLN - so long as the pnvate developers perform and PLN for some reason would be unable

to perform So tile nature of tile guarantee IS really qUIte dIfferent That It IS not one, for

example If tile government guarantees tile mdebtness of PLN and at the same time dId not

operate and WIthout faults In thIS case, If the PaIton pnvate power plant dId not operate, that

IS not the government's problem

The pnncipal hnk of between the pnvate group and pnvate authonty IS what I refer to as

resource purchase agreement as m a power purchase agreement, and as m a water sales

agreement and so forth But tIlat IS where the focus IS on the SolutIon of all tIlese problems

In terms of pncmg I do not know how each transactIon IS dIfferent, but there would

ordmanly be a so-called a capaCIty payment where there IS a muumum payment ProVIded

that the faclhty IS capable of provIdmg the serVIces and provIdmg the resource, so long as

It IS still capable of domg so, then the publIc autIlonty m thIS case WIll have to make the

mimmum payment

What happens, for example If the envIronmental laws have changed, and therefore the power

plant has to be closed because It does not comply any longer WIth the new envIronmental

regulatIons? It IS no longer, m fact, capable of operatmg III the meanmg of the law The

developer SIde WIll certamly want to take the pOSItion when there IS a change of
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environmental regulatIons, which has prevented Its operatmg In order to solve the problem,

there IS always be an oblIgation on the part of the shareholders or developers to try the

manage thIS problem as soon as possIble and, of course, money wIll be spent Of course they

wIll get an adjustment, and we will talk about It later - It WIll be a tarIff adjustment

Another thll1g IS the resource payment and currency fluctuatIon protectIon, WhICh we have

talked about a good deal Another one WhICh perhaps you have not talked about qUite so

much IS what I call currency convertIbIlIty protectIon Then If you agree that you wIll pay

an amount of RupIahs, which wIll then reqUIre an amount of foreIgn currency at any

partIcular tune If you have an ll1dex of the exchange rate, the normal protectIon of currency

fluctuation, you stIlI have a problem If the country had a genull1e convertIbIlIty CrISIS or

foreign exchange CrISIS and, sImply, there IS not enough foreIgn exchange to go around TIllS

happened 111 the PhillIpll1es 111 1983, and happened 111 thIS country 111 1965 or about 1966, and

the question IS what WIll you do?

One way IS to be safe m thIS type of CrISIS For example, It IS the end of the termll1atlon

payment, and funds are payable (and while normally maybe payments are 111 rupIahS), thIS

payment must be made 111 foreIgn currency If there IS not enough money to go around you

are not gOll1g to get your foreIgn currency, but If that payment m the foreIgn currency IS

supported by the government credIt agency lIke an EXIm Bank, then at least what you have

IS more or less the same as If you were back lendll1g balance of payments loans to Bank

Indonesia

And you are m fact maybe hIgher on the lIst, because If you do not get paId you can shut

down the faCIlIties presumably, and thIS IS provldmg needed mfrastructure for the socIety

So m any event, It IS a problem to dllnk about We have solved the same problem m Palton,

not m the way I have mentioned but 111 a way that IS not so dIfferent from that, and It IS an

Issue because not wIthstandmg even If foreIgn mvestors are prepared to take rupIah rIsk as

part of their exchange The varIOUS lendmg agencIes lIke US EXIm Bank, or Japan EXIm, and

so forth have a very strong VIew on the problem of convertIbIlIty rIsk

Of course when we talk about thIS here 111 Indonesia, IndoneSIa has had no exchange controls

In fact, we have had no exchange control for a long tIme, and bemg a dollar based economy

because of theIr gas and oil exports, there has been no serIOUS concern WIth thIS But m

some of these transactions, for example 111 Palton, the power purchase agreement 111 Palton

lasts for thIrty years, so who knows what may happen over tlllrty years?
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The next Item of Interest IS a tarIff "power of adjustment" mechal1lsm What happens If there

IS a change of cIrcumstances, for a number of reasons one IS envIronment Let me just

qualify before the PPC tarIff What IS pard to the PPC III the dmgram IS not what the

consumers pay to the public authorIty But actually what IS agreed In the resource purchase

agreement to be pard to the PPC for provIdlllg serVIces or the capacIty

Why are these projects based on what I call a "captive project"? The Investors put theIr

money In and they have no where to go And I would like gIve you an example of a shoe

manufacturer or bottllllg company, where, when there are changes they can absorb them by

paSSll1g on the cost of those changes In theIr products Look llltO at least, capacIty

component, that component wIll provIde the rate of eqUity and repayment of theIr capItal cost

by way of loans It IS fIxed for the life of the transactIon, subject only to a tanff adjustment

mechal1lsm So If, for example, the public sIde defaults on ItS obligatIOn and causes the

project to cost more For example, you are supposed to provIde the SIte by Apnl 1, and the

SIte IS not provIded untIl July 1, or the government IS supposed to proVIde the operatlllg

permIt by a gIven date, and SImply because of bureaucratIc mIsunderstandIng, It IS proVIded

SIX months later All of these tlungs are gOlllg to change the cost arrangement to the

developer and he wIll expect to have Ius tarIffs adjusted III tllose CIrcumstances

On the otller sIde, I thlllk, on the government sIde, they should tIunk about ahead of tune,

to aVOid a partIcular dIffICUlt Issue WhIch IS the effect of changes III tax laws Remember that

most of these people make theIr ll1vestments espeCially to authonties on a very careful

analySIS of the tax ImplicatIons of the lllvestment Therefore, If a new tax IS enacted or the

tax rate IS changed and so fortIl, thIS can sIgl1lficantly dlmIl1lsh the rate of return on the

mvestment And therefore, ordmanlly, mvestors and lenders WIll be lookmg to a change In

theIr tanff In the event when there IS an ImpOSItIOn of the tax law tIlat was not In effect at

the tIme the agreement was reached As to the tanff, by the same token, I may say that m

the event the taxes go down most of the proVISIon for savmg So that If the taxes should

change m a more favourable way to the lllvestor. there IS a procedure also for reducmg the

tanffs

The next Item I would like to chat about IS "termmatIon" ThIS IS a problem because we are

talkmg about Important mfrastructure for wluch termInatIOn has perhaps more sIgl1lficant

consequences than ShOOtlllg down a manufactUrIng faCIlIty, or generally speakll1g, what has

been agreed m these transactIon If the PPC IS not paId by the publIc authonty or If he IS

dealIng dIrectly WIth consumers, any mIl1lmUm payment through an arrangement wluch the
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authOrIty have entered Into wIth them that IS not SatISfIed, ordInarIly you have the rIght to

termInate from hIS sIde

In those CIrcumtances the publIc authorIty, the Indonesian sIde, would normally be oblIgated

to make a termInatIon payment equal to Ius antICIpated return over the lIfe of the project,

dIscounted back to present value WIth some agreed dIscount rate ThIS can be a sIzeable

amount

There are other SItuatIons where termInatIon may occur, that IS, If force majeure makes the

project ImpractIcable You may have a fIre or an explOSIon or somethIng WhICh Just trIggers

the Insurance, that causes all loans to be paId off by the Insurance BasICally, If you do not

have any source of fundIng, you have got to really start the transactIon all over agaIn

In those cases, usually there would be a termInatIon But under those CIrcumtances usually

the oblIgatIon of the PPC IS SImply to payoff any debt that was not paId off, or pay an

amount to the PPC WhICh WIll enable to payoff any debt that IS not paId by the Insurance,

and usually to return the actual amount of net present value of the capItal to the Investor

In terms of prICIng capItal structure, It was mentIoned, I worked on the standard bId package

for IndoneSIan government, back In 1980 when KEPPRES 14 went Into a effect I used to

work almost on a dally baSIS WIth the JUnIor MInIster name GInanJar, and the DIrector

Jenderal of BAPPENAS, Saleh Afflf They went on to become MInIsters of State, and here

I am stIll talkmg at semmars I do not know, but that tells you somethIng about beIng a

lawyer

At that tIme, we attempted, In an orderly way, to regularIze the bIddIng package for

IndoneSian projects One of the thmgs I want to talk about as the next Item on capItal

structure, as an Item which has given us a lot of trouble m the Palton negotiatIOns That IS,

what do you want the Investor to bid on. what do you want to mclude him to cover m hIS

tarIff I thmk you should thInk of that well ahead of time Make them very clear on that

before you start, because It WIll save a lot of heartache For example, If he IS supposed to

take the full rIsks of fInanCIng no matter how he IS fmancmg hIS loans ultImately

Let me step back a mmute Normally, as you know, step one m thIS transactIOn IS to
negotiate the resource purchase agreement That IS the fIrst tlung you do You SIt down and

negotiate that, and you agree on an amount WhICh an authOrIty wIll pay the PPC to prOVIde

the resource capacIty, whatever It may be Then PPC goes out attempts on the strength of
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that contract to arrange fmancll1g for the project Smce the pnce has already been agreed,

the PPC then has the nsk when he obtams the fll1ancmg that It will not be wlthm his fmancIaI

projection to the extent that the mterest rates are higher, that the matunty IS shorter, that the

commitment fees are higher and so forth It wIll detract from hiS return on the transaction

Now he wIll know that that IS one of 111S nsks, and therefore, he wIll mclude a contmgency

for that m 111S PPC tanff

You can, from the government side on thiS, wonder whether thiS IS the best way to approach

It May be a better way IS to say, we will m fact look at your actual fmancmg and to the

extent It was greater than certam proJections, maybe we wIll help you share that nsk a httle

bIt On the other hand, If It IS lower than you are antIcipatmg m the proJection, maybe you

WIll get some of the benefIts

So, rather than shove the nsk back on to 111m, It may be more advantageous and, the popular

term, the least cost approach may be that we share both nsk and reward With him to a certam

extent ThIS IS somethmg, though, that should be thought about ahead and dealt With m a bid

package If you go that way then you wIll have a clOSlllg, what on the page three I refer to

as a "closmg date adJustment", when the fmancmg IS actually m place then you can make

some adjustments So hopefully, what that would mean IS - smce the nsk was lower, 111S

tanff would be lower to start WIth

The next Issue IS whether IndoneSian taxes are gomg to be mcluded m the pnce or not Many

first time mvestors m IndoneSia start With the proposition that our pnce mcludes no

IndoneSian taxes That IS only for hardware and software and no taxes On the other hand,

IndoneSian government IS attemptmg to regulanze the tax system, and so they are tempted

to mclude m the PPC tanff all IndoneSian tax burdens as well as all foreign tax burdens,

which IS a httle easier preposition

Subject to changes, all currently eXIstmg taxes, now and agam you can ask, I thmk, IS a

legitImate and mterestmg question as to whether tllat IS the least cost approach Smce many

foreign mvestor WIll not have experIence WIth the IndoneSian system, and therefore are likely

to mclude agam a contmgency m theIr PPC tanff WhICh may be m excess of the actual tax

lIability Therefore It seems perhaps reasonable to conSider whether taxes should be a kmd

of pass through Item as they are actually Imposed, as far as a water authonty IS concerned

Smce taxes go to the central government, these are not cost of your proJect, these are

transfer payment from the water authOrIty to the central government, and so you can ask, It
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seems to me, legItImately speakmg, whether the local water authonty should be saddled wIth

those tax burderns

For that reason m the US, I tlunk, as was referred to m Mr WIllIams' paper, It had been

approaches to revenue bonds wluch are tax free At least by dealmg wIth the element, when

the PPC pays hIS lenders smce they attract no tax on the mterest, and lenders may be

prepared to lend at a low Interest rate Tlus IS qUIte common and IS a way of In effect of

reversIng the transfer payment I Just mentIoned It gIves the tax benefIt back from the

central taxmg authorIty to the local authorIty

But I tlunk those are gOIng to be talked about In more detaIl, as the next year goes on In any

event, the only POInt I would make IS, from the local authonty's pomt of VIew, It would be

most attractIve to have the lowest possIble tanff, but Importantly you need to tell the bIdders

or the negotIators very early on what tlle the tax status IS so they can take that Into account

FInally a related Item IS the questIon of fleXIbIlIty of capItal structure for the PPC I know

there has been a talk of a 25 % eqUIty contnbution and 75 %debt The questIon IS what form

does the eqUIty contnbution take It proVIdes flexIbhlIty to Investors If some of theIr eqUIty

contrIbutIon can be In the form of a "subordmated" loan The subordmated loan means loans

that could not be repaId by subordInatIng the loans from the lenders, but WIthout gIVIng

everybody a headache I mean the effect that IS agam by haVIng what otherWIse be a dIVIdend

payable as mterest on a subordmated debt, you decrease the net taxable Income of the PPC

and you mcrease m effect the withholdmg on dIVIdend more or less the same as It IS on

mterest, dependmg on what country you are lendIng or mvestmg from In fact, most people

move the collected mcome from IndoneSIa to the Junsdlction of the mvestor However for

a number of reasons that proVIdes a way If you gomg to make lum mclude taxes m hIS PPC

tanff, It IS a way to proVIde lum WIth some fleXIbIlIty In dealIng WIth that Issue

To get to cost overruns, I thmk we dIscussed tlus a bIt earlIer, but there are two general

Issues that fall m tlle two broad catagones One IS tlIOse cost overruns WhIch are caused by

the performance of PPC and hIS contractors, and m tllat case It IS hIS tough luck He has to

pay for those and hIS return on hIS eqUIty WIll suffer because he WIll have to put up more

money tllan he antICIpated On tlle other hand you have cost overruns caused by a default of

a pubhc authorIty or by changes of law - envIronmental laws pnnclpally are the ones tnat you

have to be concerned about Labor laws can effect you a bIt, probably not so much But If

you had to reconstruct a major portIOn of your faCIlIty for envIronmental reasons, that could
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be a senous burden In that case, ord1l1anly, most everybody agrees that there would be an

adjustment on the PPC tanff to account for the unantiCIpated cost

The bIgger questIon IS how do you pay for those In many of the lenders' approach to a

transactiOn, they say OK I am prepared to lend a hundred mIllIon dollars for this transactiOn

and I am prepared to provide another fIfteen millIon dollars, let's say, for cost overruns But

that IS as much as I am gOIng to lend nght now, so If we get to the POInt where the

government causes a cost overrun of say twenty fIve mIllIons dollars, then the developer

really has no way of puttIng out the extra ten mIllIon dollars He may talk to Ius bank but

they may say no, we are just gOIng to take over - you are fImshed and we WIll Just step In,

take over your project, take your eqUity and the twenty fIve mIlhon and he IS gone The

bank comes 111 and puts up twenty five and takes over the project to get themselves repaId

The developer does not want to fInd hImself 111 that pOSItion

ThIS, on the other hand, I am tellIng you about a very senSItive subject In our negotiatIon

It goes back to the concept of what IS the pnvate sector ImtIatives here There are dus black

and whIte categones - thIS IS pnvate and thIS IS publIc In fact, they are mIxed, and the the

unwl!l111gness of government to partIcIpate 111 situations hke tlus can agaIn Increase the PPC

tanff to Include other contIgencles To the extent that these costs are covered by the

developers and tile shareholders, and they WIll get an Increase In theIr tanffs to cover them,

that IS the extreemely expensive way to do It because It has a return of eqUIty In that tarIff

factor Whereas you can Just go to the publIc authonty WhICh goes out to borrow those

money and pays for these costs and all It Involves IS your actually borroWIng the money I

recogmze however that thIS IS a sensItive area and I just call attention that It should be dealt

Wltll In a practIcal way What IS best rather than In a way - prIvate versus government

On constructIOn, the Issue IS always these transactions where the government or the publIc

authonty IS gOIng to consIder alternative ways to do procurement, In WhICh case It has the

rIght to mspect and control, or rather It IS the purchase of capacity If tile latter, In theory

It does not care when tile project IS gomg to fuush - Just lIke when you are bUyIng a water

pUrIfier at your local store, you do not know how It IS made but you Just buy It and It starts

workmg Generally speakmg what you do IS to arnve at some sort of a compromIse You

do not have the normal mspection and control over the constructIon that you would If thIS

were a straIght procurement On the other hand I thmk the government does not want to

gIve up all rIghts to momtor and see that the thIng IS proceedIng properly
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A question of performance guarantees normally m this type of transaction, If the resource

IS bemg sold to the publIc authorIty - the publIc authorIty normally only has to pay for actual

services receIved And therefore, thIS, m fact IS a self Implementmg penalty on the

developer If he does not perform properly because his rate of return IS geared very much

to performance at proper level, and If he can not perform at that level, he IS serIously hurt

and therefore, to a certam extent, has to have a performance guarantee

The same IS more or less with the resources sold directly to the consumers, because the

consumers are gomg to pay for what they get However, you can have a situation where the

performance IS at a substandard level, then you really do not want to have that developer

contmue In that case you should develop an arrangement, where If performance IS below

a certam level, the government should have the rIght to termmate and take over the facIlIty

In that case, It IS of course pOSSible to mclude a provISion for lIqUIdated damages or

performance damages, however you want to call them As I mentioned, those damages

should be m an amount that IS reasonably antIcipated to permIt the publIc authonty to

complete the faCIlIty If there IS an unacceptable delay, or which WIll cure operatmg problems

If It IS a performance failure Mr WIllIams may have gIven an example where thIS actually

occurred Take a hundred millIon dollar project for example, the eqUIty the developer puts

up twenty five mIllIon dollar and they borrow seventy fIve mIllIon dollars Now If they are

reqUIre to pay a hundred twenty five mIllIon dollars as lIqUIdated damages and you talk to

your engIneer and so forth - they Will say, you know whatever goes wrong, we are assured

that WIth another twenty fIve mIllIon dollars we can make thIS thmg work. nght And that

could be the measure of your damages because, remember, you allow the project to enter the

hundred twenty five mIllIon dollars m efforts that you hope WIll be worth a hundred mIllIon,

or at least seventy five mIllIon so that at least you are producmg enough revenues as you are

takmg over to pay back the seventy fIve mIllIon dollars In debts If you are gomg to go thIS

route It should be made clear that It IS the baSIS on WhICh the bIds are beIng accepted, and

on WhICh negOtiatIons are proceedIng, from the earlIest stage If It IS done, then the

developers wIll be able to assess that properly, and they wIll be able to pass It on to the PPC

construction who IS actually gomg to bUild the faCIlIty

I thInk we talked earlIer about how you can have lIqUidated damages secured by a standby

letter of credit, or In some countnes the same dung IS done by bank guarantee In that case,

the Issuer of the bank guarantee IS takIng the credit nsk of the developer, but hopefully wIll

ask the support from the PPC contractor for a SImIlar oblIgation to pay hIm If the

performance IS not up to par, or from hIS O&M contractor If It IS a problem of the O&M's

poor performance
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Fmally I have a couple of other pomts On msurance, ObVIously whatever msurance you can

have at a reasonable prIces m the case of some of these tlungs when you try to get coverage

for faulty desIgn and other snnIlar Items You can also get msurance to cover performance

damages, so called "effIcacy coverage" (I do not know where the term comes from) but we

have mvestigated m tlle Palton sItuatIon we found that there IS a lot of It m the market Now

there may be coverage for projects m a hundred mIllIon dollar SIze, but for projects the SIze

of Palton, we were told that at least m the current msurance market msurance IS not available

(tlle msurance market IS now ItS worst shape m the last tlurty years and hopefully It IS gomg

to get better) But we were told tllat you can only get four mIllIon dollars for what IS so

called "effIcacy coverage" for a smgle project So It may be acceptable for a project It IS

not cheap Of course, to the extent the mvestor IS paymg for tl1lS, the cost IS gomg to be

mcluded m Ius tarIff bId

Fmally about force majeure and so forth, that IS the only Important part and It IS the Issue

WhICh gets very sensItIve here - IS what happens m tlle case of the so called non-msurable

events of force majeure, war, msurrections Even If you have a war coverage, as soon as

the war breaks out tlle msurance wIll call you up and say that the coverage IS cancelled

ThIS IS qUite common Normally you cannot msure agamst msurrectIon, and you wIll say

well why? Who cares? But the mterestmg example of the msurectIon effectmg tlle Bangkok

toll road raIses an mterestmg pomt The queStion IS tllat If tlus IS occurred, does It lead to

a tariff adJustment? The power project m the PlullIpmes IS covered by a force-majeure

clause and m our Palton project we have somewhat of a compromIse posItIon We have an

example WIth a MItsUI project Many of you may know that It was VIctimIzed by the Iran­

Iraq war It was bombed repeatedly over the ten year perIod, and that became tlle smgle

largest pay-off by tlle Japanese force majeure msurance program So they are qUite senSItIve

to thIS so called non-msurable events of force-maJeure

****
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Outline of Remarks

1 Legal/Regulatory Structure

Must be clear and unambiguous

Need for formal representations and Legal Opinions that transaction IS In

compliance with all regulations

In addition, unless regulatory structure IS clear, need clarifying letters from

relevant Ministers/Authorities

ConSider consulting with reputable private development groups concerning

regulations before adopting them, this IS procedure In US/UK, for example

Regulatory structure must permit private ownership or use of fights of way,

necessary land and facIlities and clear right to revenue stream which provides

return/repayment

Regulatory structure must permit lenders to the project to take over and attempt

to cure problems If the Private Project Company ('PPC") IS In default

2 Source of Return/Repayment

DeSire to have security of payment

Assurance that PPC and Its Lenders have first priority on revenue

stream

Direct payment to escrow account controlled by lenders

Additional Credit Support

GOI undertakmg

• Water Authonty Guarantee Company (?)

Minimum Throughput/Usage Agreement

ProVided FaCIlity performs, thiS proVides assurance of return/repayment

Public authorities can effect usage of the FaCIlity through land use

(zoning) and other public policy and demographic deCISions

Protection against environmental shutdown

ProVides for minimum throughput/usage payment even If FaCIlity

shutdown because of a change In environmental regulations

• Currency Fluctuation Protection

• Mechanism for payment/adjustment
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• Protection to mclude non-dollars (?)

• Currency Convertibility Protection

• Procedures m foreign exchange cnSIS, If any

Some mternatlonal lendmg agencies say they need "Functional

equivalent of loan to Government"

3 PPC Tanff adjustment If circumstances change

"PPC Tanff' means tanff charged by PPC to public authonty or, If relevant, to

consumers, as case may be It does not Include tanff to consumers If public

authonty buys the resource from PPC and resells It to consumers

• Public side defaults In obligations to proVide land or equipment or personnel or

necessary permits etc

Law changes (mcludlng environmental law changes) which has effect of

increasing costs to PPC or It shareholders

Changes In tax laws which Impose new taxes on PPC or Its shareholders which

decrease the return whIch provided the baSIS for their Investment deCISIon

Events of Force Majeure occur which affect PPC's cost structure either

temporanly or on a contmumg baSIS

• Most of these should be covered by Insurance, but some are not

Insurable

4 Termination

Termination provISions If PPC IS not paid or the public authontles are otherwise

In default

Termination payment equal to discounted anticipated return on the

project

Termmatlon provISions If Event of Force Majeure makes project Impracticable

• Termination payment equal to payoff of PPC debt and return of capital

mvested

5 Pnclng/Capltal Structure

• Make clear from begmnlng what IS to be covered by PPC Tanff

• Risk of actual Fmancmg Costs (or other costs) devlatmg from those

projected (?)

• What IS "least cost" approach
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• Closing Date adjustment

• IndonesIan taxes (?) - Income, value added, land use, etc

What IS "least cost" approach

• Tax exemptions to proVide lower cost to Local Authorities vs

decreased GOI tax revenue

• Protection for actual taxed Incurred, rather than Include unknown

factor m PPC Tariff

FlexIbility of CapItal Structure of PPC

Use of subordinated debt as part of equIty contributIon

6 Cost Overruns

• Caused by performance of PPC and Its contractors - PPC and private

developers take thIS risk

• Caused by defaults of public authorlty/GOI or changes of law - results

In adjustment of PPC Tanff

BIg Question - who arranges the fundmg of these costs which

have been unanticIpated by and are outside the control of PPC

and the pnvate developers

7 Construction/Performance Issues

Is the resource purchase agreement with PPC an alternatIve to procurement

or a purchase of capacIty from private sources?

• Inspectlon/monltormg rights

"Black box" or normal constuctlon procurement

• Performance "Guarantees"

• If resource sold to public authonty, public authonty should have to pay

only for actual throughput, m effect, a penalty on PPC for defiCIent

performance

If resouce sold directly to consumers, then consumers Will only pay for

what they get

In either of foregOing cases, public authonty should have the right to

terminate PPC (subject to the rights of the lenders to PPC) If

performance IS below a certain level

Also, In case of termmatlon, a prOVISion for damages can be Included In
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the resource purchase agreement

• Damages should be In amount reasonably anticipated to permit

public authonty to complete FacIlity or cure Its problems If PPC

IS terminated for performance failure

This should be made clear from the beginning so that the pnvate

developers can Include this nsk In their bid for PPC Tanff

If made clear from beginning, permits pnvate developers to pass

on this nsk to construction (EPC) companies which actually bUild

the FacIlity

Obligations for performance damages can be secured by stand­

by letters of credit/bank guarantees

Insurance

• Insurance should cover all normal penis, such as fire, storm, explosion,

etc

Consider Insurance for business interruption, faulty design and other

similar Items

Consider Insurance to cover performance damages, so-called "efficacy"

coverage

Events of Force Majeure

Which excuse performance

Which excuse performance and provIde for PPC Tanff adjustment, so­

called "non-Insurable" Events of Force Majeure

* * * * *
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0830 - 09 30

0930 - 10 00

PURSE Roundtable DIScussIon

on

PrIvate Sector PartIcIpatIon III Urban ServIces

for

Pusat Level Officials

Agenda

RegIstration of Delegates

Openmg Remarks on PrIvate Sector PartICIpatIon III Urban
ServIces

1000 - 10 15

Speaker

Coffee Break

Prof Dr SugIjanto SoegIjoko, Deputy V
RegIOnal & Local Development - BAPPENAS

1015 - 1230 PresentatIOn & DIScussIon of Pnvate Sector PartIcIpatIon - Issues
and Fmdmgs by PURSE Consultants

1230 - 13 30

Speakers

Moderator

Buffet Lunch

Mr C Mark Wl1hams, ChIef of Party
PURSE Project

Major Issues for Developmg Publlc Pnvate
Partnerships and Future DlrectlOns of the PURSE
Project

Mr Anthony Torrens, Urban EconomICS AdvIsor
PURSE Project

Issues Impactmg Upon the Polley Framework for
PartlClpatlOn of the Pnvate Sector m the PrOVlSlOn
of Urban ServIces

Ir Djoko Kirmanto Dpl HE
DIrector, Program Development
DItJen Clpta Karya, Mmlstry of Pubhc Works



PURSE Roundtable DIscussion Agenda
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13 30 - 1430 Presentation & DIscussIOn of PrIvate Sector ParticipatIOn
Experience III Other Countries

1430 - 14 15

Speakers

Moderator

Coffee Break

Mr P D Fyke, Managmg DIrector,
Project Fmance ASia, Chase Investment Bank
Hongkong

A DZSCUSSlOn of Key Issues for Fmancmg
Infrastructure m Indonesza

Mr Jean-Jacques POlmer
Managmg DIrector EnvIronmental
Project Fmance ASia, Chase Investment Bank
Smgapore

Fmancmg Models for Envzronmental Infrastructure

Drs BIrong S Tambunan
Secretary to DItJen PUOD
Mlillstry of Home AffaIrs

14 15 - 1545 Presentation and DIscussIOn of Private Sector Participation
Legal Issues

Speaker

Moderator

Mr Raymond W VIckers, Attorney at Law
Skadden, Arps, Slate, Meagher & Flom
Hongkong

PPP/PSP Legal Issues and InstztutlOnal
Mechamsms that Faczlztate Development of
Infrastructure usmg Publzc-Pnvate Partnershzps

Dr Ir Budhy TJahJau S SoegIjoko MCP
Head of Bureau for Urban Development,
Settlement and PublIc Housmg
BAPPENAS

1545 - 1630 Closmg Comments

1630 - 1730

Speaker

SOCIal Hour

Dr Ir Budhy TJahJatl S SoeglJoko MCP

o 000
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LIST OF PARTICIPANTS FOR PURSE 1ST SEMINAR
JAKARTA ~ 8 FEBRUARY 1994

1 OFFICIALS FROM PUSAT LEVEL

(a) Mimstry of Pubhc Works

Drs Soeknsno
Staff Ahh Menten VI

Ir Paruhan Sidabutar
Staff Ahh Menten IV

Ir Hendropranoto Suselo, MPN
Staff Ahh Menten I

Ir Djoko Kirmanto, Dpl HE
Direktur Bma Program, DItjen Cipta Karya

Ir Tubagus Haedar Ah
Direktur Tata Kota dan Tata Daerah, DItjen Cipta Karya

Ir Budiman Anef
Direktur AIr BerSIh, DItjen Cipta Karya

Ir Darmawan Saleh
Dlrektur Penyehatan Lmgkungan Pemukiman, DItjen Clpta Karya

Ir Soesanto Mertod1lllngrat
Staff Ahh DItjen Cipta Karya, Ketua Tlffi Penanaman Modal Swasta

Ir Deka Paranoan
Kasubdit Persampahan, DItjen Cipta Karya

Ir Jacob Ruzuar
Kasubdit AIr Limbah, DItjen Cipta Karya

Ir Ruchyat Dem Dj
Staf TPK II, DItjen Cipta Karya

(b) Mmistry of Home AffaIrs (DItjen PUOD)

Drs Birong S Tambunan
Sekretans DItjen PUOD

Drs Progo Nurdjaman
Dlrektur Keuangan Daerah
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Drs Rusmana
Dlrektur Pembmaan Pendapatan Daerah

Drs SamijOnO
Direktur Pembmaan Pemenntahaan Kota

Ir HEddy KurnIadl
Kasubdit Pembmaan Perusahaan Daerah, Dltjen PUOD

Drs Achmad Samso, MPA
Kasubdlt Bma Penyertaan Modal Daerah

(c) MInIstry of Home AffaIrs (DItjen Bangda)

Drs H A NUSI

Dlrektur Pembmaan Pembangunan Perkotaan

Ir Mulyadl Wldodo
Direktur Pembmaan Program

Ir M Hatta Ahadls MSc
Kasubdlt Bma Kerjasama Pembangunan Antar Kota

(d) Bappenas

Prof Dr SugIjanto Soegljoko
Deputl V Bldang RegIOnal dan Daerah

Karo P4R
Dr Ir Budhy T]ah]att S Soegl]oko

Ir Pungkt Sumadl
Staff Deputl V/3

(e) MInIstry of Fmance

Dono Iskandar Ph D
Kepala Badan Anahsa Keuangan & Moneter

Karo Anahsa Keuangan Daerah
Suslyatt B Hlrawan Ph D
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2 REGIONAL AND DKI OFFICIALS

Ir Tb M Ra1s
Wagub DKI Bldang Pembangunan

Ir Ery ChaJadlpura
Ketua Bappeda DKI

Ir H Syamsul Romh
Dlrut PAM Jaya

Drs Suprapto
Wagub JatIm Bldang Pembangunan

Ir Kalkl Asmorototo
Dlrut PDAB Jatlm

Drs H I Hutan Rltonga
Dlrektur PDAM Medan

3 WORKING GROUP MEMBERS

(a) PUOD
- Dr Ir Sussongko SuhardJo MSc MPA

Kasubdlt Bma Admillistrasl Wllayah Kota, DltJen PUOD
- Ir Gutheng Prabowo MCP

Kasl Tata Wllayah Kota, DltJen PUOD

(b) Bangda
- Drs M Butarbutar MBA, Kasubdlt Bma Kawasan Perkotaan

(c) Clpta Karya
- Ir ToetI AnatI, Kasl TPK II
- Ir Rma Agustme, Staff Bma Program PEP

(d) Mlllistry of Fmance
- Busron, SE, MSc - Kabag Anahsa PembIayaan Urusan Perkotaan

(e) Bappenas
- Ir Bastary PandJl Indra, Staf Deputl V/3

4 MODERATORS
- Dr Ir Budhy TJahJau S SoeglJoko
- Ir DJoko Klrmanto Dpl HE
- Drs Blrong S Tambunan
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5 PURSE TEAM MEMBERS
- Mr C Mark WIllIams, ChIef of Party
- Mr MIchael Conlon, Project Demonstration AdVIsor
- Mr Edward Mazuroskl, Mumclpal ServIces AdVIsor
- Mr Anthony Torrens, Urban EconomIcs AdVIsor

6 USAID OFFICIALS
- Mr TImothy Alexander, Project OffIcer, PURSE Project
- Mr WIllIam Frej, ChIef, Urban Management
- Mr Edl Setmnto, Project Manager, PURSE Project
- Mr MIchael Lee, Urban PolIcy AdVIsor
- Mr PhIlIp Tjakranata, Urban Program Analyst

7 GUEST SPEAKERS
- Mr Raymond W VIckers, ResIdent Partner, SA S M & F - Hongkong
- Mr Paul D Fyke, Managmg DIrector, The Chase Manhattan Bank, NA
- Mr Jean-Jacques POirrIer, Managmg DIrector, Chase Investment Bank - Smgapore

8 PRIVATE SECTORS
- Mr Patnck Hemmger, Country Manager, PT Waste Management Indonesm
- Mr James Box, Busmess Dev Manager, PT Waste Management IndonesIa
- Prof Theodore Parnall, ChIef of Party, ELIPS Project
- Mr Harold SullIvan, Procurement Management AdvIsor, ELIPS Project
- Mr B Sungkono Pramono, DIrector, PT TIrtaartha BuanamulIa
- Dr MIchael Croft, VIce PresIdent, PT S 0 R
- Mr Mark Camstra - ChIef of Party, MFP - Pnce Waterhouse
- Mr Peter A Neame Ph D - Amdal AdVIsor
- Mr Paul L Coutner - Deputy for Development Bappedal
- Mr MIchael D McNertney, ChemIcal Bank IndoneSIa Rep
- Mr Morgan T McGrath, VIce President, Chase Bank
- Mr Jay Rossengard, ChIef of Party, MFP
- Ms Mary Boomgard, USAEP
- Mr J Whittle, USAEP
- Mr Peter MIdgley, Semor OperatIOns OffIcer, the World Bank
- Mr George Soraya, ReSIdent Staff, the World Bank
- Mr K V Kamath, Semor Investment OffIcer, ASian Development Bank


