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Summary

Labour laws should be wntten wIth the aim of promotmg employment and economIC

growth withm a framework that ensures socIal JustIce The proposed legIslatIOn IS too ngid

for a market economy ThIs ngidity reduces economIC performance and does not foster

SOCIal Justice In practice, the law only applIes to the 3% of the workforce m the formal

sector and does nothmg to help the vast majonty of workers m the mformal sector A

more flexIble labor law could be applIed throughout the economy, promotmg SOCial JustIce

by ensurmg a mmimum standard for the poorest workers, and allowmg employment

creatIOn by assIstmg the development of a dynamIc economy



Mam Pomts

I Labor laws should set mmllTIUm standards withm wmch employers and mdIVIdual

workers or unIOns should be free to negotiate agreements that are mutually benefiCial

Mimmum standards are reqUIred to prevent explOitatIOn of workers and are reqUIred

particularly when workers have httle bargammg power and trade unIOns are weak, as m

MozambIque Apart from mmimum standards labor laws should be fleXIble to allow the

labor market to operate freely

2 The proposed labor laws are not mmimum standards They set condItIOns on employers

that are strIcter than almost any other country, as we show by mternatIOnal compansons In

particular, they mhibit fleXIbIhty m the labor market Successful developmg countnes

typIcally have labor laws whIch set low mimmum condItions, though actual condItions

Improve qUIckly wIth economIC development Those countnes wIth stnct labour laws tend

to be unsuccessful economICally

3 Lack of flexIbIhty Imposes very hIgh costs on firms ThIS undermmes MozambIque's

competitiveness m the SADAC area and the world economy and restncts mvestment and

employment It results m lower employment and wages than would otherWIse be possIble

4 The ngid labor laws promote the emergence of an mformal sector that cannot meet the

stnngent requuements of the law and so, m practIce, has no legally enforced standards In

addItion, many firms are now usmg temporary workers to aVOid regulatIOns concermng

permanent employees Most workers, particularly poorer workers, would benefit from a
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negotiated approach to employment condItIOns, wIth mInImUm standards that are enforced

natIOnwIde EXIstmg formal sector employees may gam from the stnct condItions, but m

the longer run even they would benefit from a more dynamIc economy

5 We propose the labor be rewrItten to follow the phIlosophy set out m paragraph (1)

MInImUm standards should be set that can be enforced throughout the economy ThIS wIll

proVIde some protectIOn to workers m the mformal sector HIgher standards are

appropnate m the formal sector but these should not be set m law but should be negotIated

between employers and workers
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1 The Proper Role of Labor Law III a Market Economy

In a market economy negotiatIOn between two partIes to reach an agreement leads to a

mutually beneficial outcome Preventmg such negotiated agreements must therefore render

people worse off A central pomt IS the very restnctIVe labor laws m MozambIque are

preventmg many agreements that would be beneficial to workers

In practice however, there are a range of beneficial agreements that could be

reached m negotiatIOns, and there IS a worry that m labor relatIOns the bargammg power of

the employer may lead to explOItatIOn of workers, though thIS problem IS reduced If

mdependent trade unIOns are present In any case, It IS reasonable to ensure that workers

human nghts are respected m any employment relatIOnshIp

The OrganIsatIOn for EconomIC Development set out a mimmum set of core

workers' nghts III OECD(1996) They are

- Freedom of ASSOCiatIOn and Collective Bargammg

- ElImmatIOn of ExplOItative forms of Child Labor

- ProhIbItIOn of Forced Labor

- Non-DIscnmmatIOn m Employment
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They specIfically exclude workmg time arrangements and mmImum wage laws from the

core standards on the argument that they do not embody basIc human nghts However, we

would argue for the mclusIOn of a fifth core nght

- Health and Safety at work

as suggested by FIelds (1994) Ensurmg these basIc core nghts may reqUIre qUIte detaIled

legIslatIOn For example, ImplementatIOn wIll reqUIre laws on sIck leave and maternaty

leave In addItion, the law reqUIres the settmg up of a procedure for resolvmg dIsputes

when conflIcts anse m employment relationshIps

Such a core labor law could be applIed throughout the economy settmg some basIc

standards for the mformal sector It IS appropnate to have hIgher standards m the formal

sector but these should take mto account the economIC cIrcumstances of the country

WhIle such matters could SImply be left to mdIvIdual negotIatIOns It may be better to have

a system of formal negotIatIOn through the tnpartIte commISSIOn of employers, workers

and Government, followed by regulatIOn, as IS already done when settmg the mmImum

wage

The proposed labour law system IS founded on hypocnsy It proclaims hIgh

standards for workers, when In fact It IS recogmsed that the vast maJonty of workers, who

are not In the formal sector, WIll be excluded and WIll In fact have no nghts at all

Attemptmg to apply the current law to the mformal sector IS SImply ImpossIble, the only

pOSSIble consequence of enforcement would be the destructIOn of the mformal sector whIch

offers some hope to the poorest members of SOCIety The current polIcy encourages the

creatIOn of a two tier, dual economy system, WIth legal protectIOns for a small elIte,

4



around 200,000 workers m the formal pnvate sector, whIle 7,000,000 workers are, m

practice, wIthout even mmimum labor standards

Settmg mmimum labor standards would m fact be recogmsmg the reality of the

economIC sItuatIOn for most workers, and would offer the hope that the mformal sector

could be mcorporated, at some stage, mto the formal economy In addItion, even m the

formal sector there has been an mcreasmg use of temporary workers and out work, whIch

prevent workers from commg under the ambIt of the stnctest prOVISIons of the labor law

It must be recogmsed that the effort to obtam workers well bemg through legIslatIOn IS 111

founded The stllcter the laws are, the smaller wIll be the group of workers to whIch they

can be applied The well bemg of workers wIll be assured only by havmg a hIgh

productIvIty economy, whIch can only be achIeved by havmg a legal framework whiCh

ensures labor fleXIbIlity

2 The Historical Orlgms of the Proposed Labor Laws

The current proposed labour law IS largely the pre-exIstmg law wIth the removal of those

parts that are mcompatible wIth the new constitutIOn and the operatIOn of a market

economy Much that remams however IS stIll IS based on a SOCialist phIlosophy, whIch IS

out of keepmg wIth the operatIOn of a pnvate sector economy In partIcular, the law lays

down very ngid controls on such matters as overtIme hours and vacatIOn days It attempts

to prescrIbe labor market outcomes rather than obey the pnnclple that partIes should be

free to make whatever arrangements they prefer

Partly thIS IS a problem of draftmg the law Rather than start by formmg the

prIncIples WhICh s.hould proVIde the baSIS of the new law, and constructmg legIslatIOn m
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lme WIth these prmciples, the approach has been to start With the eXIstmg law as a basIs

and to amend It pIecemeal ThIS approach reqUIres extreme vIgIlance by parlIament to

ensure that particular artIcles m the law, that are present for histoncal reasons, and are

mappropnate for the current posItIOn m MozambIque, are quened and not allowed to

remam m force through mertIa In addItion, the fact that the eXIstmg law dates from a

SOCIalIst era means that many of the laws are very ngid m theIr approach to employment

practices It may appear that a reasonable compromIse IS to change eXIstmg legIslatIOn to

proVIde more flexIbIhty, but thIS Ignores the fact that the status quo IS an mappropnate

startmg pomt In fact, eXIstmg labor laws m MozambIque are extremely ngid by

mternatIOnal standards, and the changes we propose are only sufficIent to bnng

MozambIque mto hne wIth most countrIes m Afnca an Latm Amenca A case could be

made for gomg further, and allowmg very fleXIble labor markets, as are found m the

"tiger economIes" of South East ASia If a benchmark has to be chosen for the

constructIOn of labor laws appropnate for a market economy It may well be better to use

the current posItion of a successful ASIan tiger rather than the labor law constructed m the

SOCialIst era m MozambIque

Many of the most ngid provlSlons m the law are taken duectly from InternatIOnal

Labour OrganIzatIOn conventIOns that were ratified by MozambIque m 1977 The Idea that

the InternatIOnal Labour OrganIzatIOn conventIOns are mimmum standards IS a

misperceptIOn The I LOIS a labour organIzatIOn, representmg trade umon mterests, not

a mter-governmental organIzatIOn such as the Umted NatIOns The conventIOns ratified by

MozambIque Impose ngid controls and mvolve exceSSIve Government regulatIOn of the

economy and are embraced by only a few countrIes worldWIde The Hours of Work

ConventIOns (conventIOns C1 (1919) and C30 (1930)) lImIt the hours of work to 8 per day
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and 48 per week OvertIme work IS allowed only m some CIrcumstances (subject to

government approval) and lImIted to one or two hours per day ConventIOn C30 IS

currently ratIfied by only 2 Afncan countrIes other than MozambIque, Ghana and

Equatonal Gumea None of the G7 advanced mdustnal countnes, and no ASIan economy,

has ratIfied conventIOn C30 New Zealand dId ratIfy conventIOn C30 but has smce

WIthdrawn as part of ItS economIc reform program Changmg the legal framework m

MozambIque reqUIres de-ratIficatIOn from these and some other mtrusIVe conventIOns

Many of the reportng reqUIrements under whIch the MmIstry of Labor momtor the

actIVItIes of firms also follow from I L 0 conventIOns and are mappropnate m a market

economy However, some I L 0 conventIOns, partIcularly those covermg the freedoms of

trade umons, are qUIte compatIble WIth a fleXIble labor market m MozambIque The

proper approach IS to deCIde on appropnate labor law m MozambIque and then enter mto,

or remam part of, those conventIOns that are compatIble WIth these laws, rather than

SImply allow labor law to be dIrected by conventIOns that were ratIfied m the SOCIalIst era

3 FleXIbIlIty III Employment

Employers reqUIre a fleXIble workforce to meet the needs of the modern market economy

There are fundamental problems m MozambIque, partIcular the low levels of educatIOn m

the workforce and shortage of skIlled workers that mhIbIt fleXIbIlIty However, legal

constramts are also a senous problem

Hours of Work

The eXIstmg legal restnctIOn on workmg hours m MozambIque and those proposed m the

new law are exceSSIve The hmIt work to 8 hours a day and only allow one hour of
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overtIme m exceptIOnal CIrcumstances Many firms expenence have patterns of productIOn

whIch reqUIre concentrated work m relatIve short penods of tIme When employers want

to have overtIme, and workers agree, they should be free to undertake extra work, subject

only to reqUIrements for health and safety reasons

There IS an argument that bannmg overtIme Increases the amount of employment

by forcmg firms to hIre more workers ThIS IS based on a fallacy of composItIOn, It IS

only true If you belIeve that there IS a fixed amount of work to be done of legIslatIOn only

serves to redIstnbute thIS work Fortunately for MozambIque thIS IS not the case Adoptmg

fleXIble productIOn processes can create employment though mcreased effiCIency and

competItIveness Success m creatIng effiCIent and competItIve productIOn wIll create the

Incomes reqUIred to fuel domestIc demand, and can lead to penetratIOn of foreIgn markets

A full employment, hIgh wage, economy can only occur If prodUCtIVIty IS hIgh, and thIS

reqUIres fleXIbIlIty In employment

Retrenchment

A hIgh productivIty economy reqUIres that workers are used where they are most

productive In a rapIdly changIng dynamIC economy thIs WIll reqUIre workers to change

Jobs several times durIng theIr workIng lIfe The pnvatIzatIOn program has lead to large

scale retrenchment as pnvatIzed compames have shed excess labor and Increased

effiCIency, however, the overall net effect of pnvatizatIOn has been to create Jobs SInce the

Job creatIOn It has led to exceeds the Jobs lost Nevertheless, the process of lOSIng a Job

and findIng a new one IS traumatic for workers and It IS appropnate for firms to gIVe

notIce of layoffs and to prOVIde severance pay to cushIOn the worker In the tranSItIon

between Jobs
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The problem m MozambIque IS that the level of such payments, at 3 months pay

for each 2 years of serVIce IS exceSSIve For someone With 20 years serVIce thIS amounts

to two and a half years pay In addItIOn, workers are entItles to 3 months notIce of

redundancy In practIce once notIce has been gIven the workers role m the firm ends and

so thIs amounts SImply to an extra 3 months pay

Table 1 shows the mmimum legal notIce penod and the scale of severance

payments m a number of developmg countnes m Afnca, Latm Amenca, and ASia The

countrIes m the lIst have not been selected but represent all the countnes on whIch

mformatIOn was aVailable It excludes several countnes were the level of severance pay IS

determmed by SubSIdIary regulatIOn, or withm a framework of negotiatIOn, rather than be

bemg set explICItly by law

It IS clear from thIS companson that the penod of notIce, and rate of severance pay,

m MozambIque IS very hIgh by mternatIOnal standards and poses a major problem m

restructunng the economy It IS perhaps the consequence of the Idea that workers have a

nght to a Job and that employers must compensate them for removmg thIS nght In a

market economy, the proper role for severance pay IS not compensatIOn for losmg a Job,

but sharmg the costs the worker bears m findmg a new Job In the lIght of thIS an

appropnate penod of notIce would be one month, WIth one month per year severance pay,

up to a maXImum of 6 months ThIS goes some way to emulatmg the very fleXIble labour

markets of south east aSia, many of whIch have no prOVISIOn for severance pay, and

mitIgatmg the costs of findIng a new Job for workers Of course It IS open to employers

and workers to agree notIce penods and severance payments In excess of the legal

mInImum
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The law also has provlSlon for one and a half months notIce per year of work, or

an equal severance payment by workers to employers, when employees WIsh to leave a

firm ThIS IS a anachronIsm from Portuguese law and IS not WIdespread mternatIOnally

WhIle firms mvest m workers and can undergo substantIal loss If a worker leaves, such

long notIce and severance payments by workers are frequently not enforceable m practIce

and may even VIOlate a core human nghts condItIOn set out In sectIOn 1, the prohIbItIOn on

bonded labour As part of a general reductIOn of mflexibilItIes m the labour market It IS

appropnate to reduce the mmimum penod of notIce for employees to thIrty days, and to

remove any provISIOn for severance payments by workers

VacatIOn

Workers m MozambIque currently enJoy 30 days of paid holIday a year, mcludmg

weekends, whIch amounts to around 22 workmg days per year The proposed law allows

30 days of holIday a year, whIch together WIth around 12 days of natIOnal holIday gIves 42

days a year, an exceptIOnally hIgh figure by mternatIOnal standards, even m mdustnalIzed

economIes, amountmg to around 17% of the weekdays aVailable for work In addItIOn,

there are prOVISIons for generous penods of paid leave for marnage and a death m the

famIly

WhIle an mcrease m vacatIOn tIme appears to favour workers, It IS not a free good

FIrms must pay for these vacatIOn days and the cost exceeds the wage bIll SInce the

absence of a partIcular worker can often Impose severe problems on a firms operatIOn that

can not be fully made up for by temporary workers Increased vacatIOn tImes means lower

productIVIty, lower wages and reduced competItIveness for firms III MozambIque

The proposed law allow workers to work for extra pay durmg the hohdays,
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Imposmg a mmimum of 6 days holiday a year whIch must be taken A better law mIght

be to Impose 6 workmg days a year as a natIOnal mmimum and allow negotIatIOn between

employers and workers to determme the actual holiday entitlements m excess of SIX days

on a case by case baSIS Imposmg a 30 day mimmum Implies that workers must prefer

extra holidays to more workdays an better pay WhICh may well not be the case

Matermty Leave

The provlSlon m the proposed law IS for 60 days maternIty leave, WIth 100% pay from the

employer durmg thIS penod InternatIOnally, thIS IS a common level of matermty leave,

WIth South East ASIan countnes typIcally havmg shghtly shorter penods of around 40

days, and some Latm Amencan countnes allowmg slightly more, around 90 days though

often WIth the prOVISIOn that thIS mcludes normal vacatIOn time

Much of the argument for maternIty leave, and the aSSOCiated legIslation preventmg

the sackmg of pregnant woman, IS m ensure non-dIscnmmatIOn m the labour market, a

core standard set out m sectIOn I In practICe however, the possIbIhty of matermty leave

does affect firms deCISIOns when they hIre workers and tends to make female workers less

attractIve One way to reduce thIS effect would be to pay women on maternIty leave from

SOCIal securIty funds rather than dIrect pay from employers However, a major problem

WIth matermty leave IS the dIsruptIOn to productIOn It causes, wmch cannot be aVOided

The negative consequences to the employment of women should be conSIdered when

decIdmg on the appropnate level of matermty leave
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SIck Leave

Workers who take SIck leave are paId by socIal securIty SO there IS no dIrect cost to

employers However, there IS once agaIn the problem of dIsruptIOn to productIOn, whose

cost can be very hIgh WhIle sIck pay IS necessary to Insure the workers agaInst Illness,

there IS a problem of abuse In MozambIque where It appears relatIvely easy to obtaIn a

medIcal certIficate ThIS problem IS partIcularly acute when workers are on holIday and

cannot be checked The law should not allow claIms for sIck days durmg vacatIOn tIme

Reportmg DutIes

MozambIque's hIStOry, ItS aSSOCIatIOn WIth Portugal and penod as a command economy,

have left a legacy of onerous reportIng dutIes on firms In WhICh the mInute detaIls of

employment, such as overtIme hours and employee movements must be recorded and

notIfied to the government ThIS system IS maIntaIned by a force of Inspectors who have

the power to Issue fines for non-complIance Such an approach IS not appropnate In a

market economy It follows from the phIlosophy that permISSIOn IS reqUIred for all

actIvIty, and that whIch IS not permItted IS prohIbIted The new phIlosophy should be that

If somethIng IS not speCIfically prohIbIted, and prohIbItIOns are Imposed only for good

reasons, then It IS permItted

Reportmg should be lImIted to InformatIon reqUIred for tax and statIstIcal reasons

and Inspectors should focus on health and safety Issues rather than company records It

would also be useful to separate the mspectIOn functIOn of the labour mInIstry from the

role of assessmg fines whIch should be a JudICIal functIOn That IS, the mmIstry should

take the company to court to prove an InfrIngement of the baSIC labour law and the court

should decIde If thIS IS In fact the case and the appropnate fine
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Mmlmum Wages and Bonus Payments

The mInImum wage, whIle potentIally Imposmg a barner to employment, IS m fact set at a

low enough level not to affect employment opportunItIes m the formal sector though It IS

not applIed m the mformal sector Bonus payment schemes are bemg mtroduced to reward

workers for the quantIty and qualIty of theIr output These appear to be banned by the

proVIsIOn that workers remuneratIOn cannot be uncertam They are a useful tool m

mcreasmg productIVIty and should be encouraged

4 Proposals for a legal framework for labor market regulatIOn

Ideally, tIme would be taken to construct a new labour law WhICh fully reflected the

economIC SItuatIOn of MozambIque, protected baSIC standards, and allowed the fleXIbIlIty

m the labor market reqmred for economIC growth In the absence of such a fundamental

approach the followmg artIcles of the law deserve partIcular attentIOn

Article 27, Normal Hours of Work

SectIOns 2, 3, and 5 produce ngiditIes WIth lIttle welfare gam to workers and should be

deleted

Articles 31, 32 and 33, ExceptIOnal Work, Extraordmary Work, Night Work

These sectIOns severely lImIt fleXIbIlIty They should be replaced WIth a sImple provlSlon

that work outSIde of the normal hours IS permItted by agreement between employers and

workers subject to the condItIOns that (1) any such agreement on the part of the workers IS

voluntary (n) hours not be so long as to rIsk health or safety problems These changes

would reqUIre notIficatIOn to the InternatIOnal Labour OrganIzatIOn

Article 38, HolIdays

The law would be clearer If It speCIfied a number of workmg days to be taken rather than
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a total number of days wIth the prOVISIOn that consecutIve calender days be mcluded m the

holIday total Article 37 paragraph 3 allows workers to work dunng thIs holIday time for

extra pay A more consIstent approach would be to have a legal mmImum of 6 days a

year holIday WIth holIdays m excess of thIs bemg negotiated between employers and

workers

Article 41, Sick Days Durmg Holidays

Workers should not be able to claim SIck leave whIle on holIday

Article 42, Justified Leave

These entitlements should be taken eIther as normal vacatIOn or as unpaid leave In the

case of paragraph 2(f) pay should be made up by the authonty grantmg leave

Article 47, Overtime Pay

Rates of overtime pay should be as negotiated between employers and workers

Article 58, Inalienability of Pay

ThIs article appears to ban payments that are uncertam It should be amended to apply only

to the mInImum wage, so as to allow payments, over and above the mmImum wage, that

depend on pIece rates, productIVIty bonuses, or profit sharmg

Article 66, Worker QUits

The condItion that the worker gIves 1 5 moths notice, or pays thIS amount of salary, for

each year served, when he qUItS IS a very unusual ngIdIty It should be amended to be

SImply a notice penod of at least one month, though longer penods are possIble by

agreement between employers and workers

Article 67, Layoffs

The prOVISIon for 90 days notice should be changed to 30 The prOVISIOn for 3 months

salary per two years should be changed to 1 month per year WIth 6 months maXImum
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Article 102, ProtectIOn of Umon Officials

Paragraph 3 refers to artIcle 68 whIch seems mappropnate

Article 211, SanctIOns

For technIcal mfractIOns mspectors should be reqmred to gIVe wrItten warnmgs of

VIOlatIOns, wIth an offence occurnng only If the SItuatIOn IS not corrected WIthm 14 days

In prmciple, If an mspector finds an offence the matter should go to court for a JudIcial

declSlon as to whether an offence has been commItted and the level of fine to be set
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Country

Table 1

Legal CondItIOns for Long Term, Wage Earnmg, Employees

MInImUm NotIce Period MInImUm Severance Pay

Algeria None 1 month/year,15 months maXImum

Argentma 2 month 1 month/year

Bangladesh 1 month 1 month/year

BolIVia 1 month 1 month/year

BrazIl 1 month 1 month/year

ChIle 1 month 1 month/year, 15 months maXImum

Costa RIca 1 month 1 month/year, 8 months maXImum

Kenya 1 month None

Ghana 1 month None

Hong Kong None o66 months/year

MeXICO None 3 months + 20 days/year

PakIstan 1 month 1 month/year

PhIllIppmes 1 month 1 month/year

Smgapore 1 month None

South Africa 2 weeks None

South Korea 1 month None

TaIwan 1 month 1 month/ year

Tanzama None 5%/year

ThaIland None 2 month/ year, 6 months maXImum

TumsIa 1 month 2 weeks/year, 3 months maXImum

Turkey 2 months 1 month /year

MozambIque 3 months 1 5 months/year
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Areas for vIgIlance
The trade umons may try to Incorporate the folloWIng provIsIOns whIch should be
resIsted

Art 52 - fInes for late payment of wages
Art 55 - contInued hIgh rate of pay If demoted
Art 68 - mandatory severance pay by compames In economIC dIffIcultIes
Art 74 - 90 days matermty leave
Art 98 - umon meetIngs durIng workIng hours
Art 102 - specIal treatment for umon officIals
Art 133- sectoral strikes for local problem~
Art 145- workers can decIde safety standards
Art 168- restrIctIOns of foreIgn workers
Art 175- umon Involvement In gradIng workers
Art 204 -umon role In mimstry of labour InSpectIOn of workplaces
Art 211- Increased levels of fInes
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COMISSAO DE TRABALHO DAS ASSOCIA<;OES
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Introdu~ao

Esta contnbu<;ao da CTA esta a ser resultado de contmuas dlscuss6es e e tambem froto da
colabora<;ao dada por especIahstas em assuntos de desenvolvlmento economlCO Embora
estas IdeIas tenham surgldo num momento relatIvamente tardIO, achamos lmportante fazer
conhecer 0 conteudo de todas as reflex<;oes reahsadas pelos empregadores nos ultImos
tempos

Em nosso entender os empregadores tern a obnga<;ao de propor reformas laborals que vao
promover a melhona da prodUCtIVldade e competltlvldade do palS no ambIto das lruCIatIvas
de convergenCIa da SADC, e para hdar com os desaflOs Impostos pela globahza<;ao da
economla mundlal Estamos convencldos que aumentos slgmflcatlvos de prodUCtlVldade
leverao mevltavelmente a mcrementos realS de sahinos, a expansao do sector formal e ao
alargamento da base tnbutana 0 que satIsfara as empresas, os trabalhadores e 0 govemo

Para obter 0 resultado pretendldo, preClsamos de uma leI de trabalho fleXlvel que reflete boas
practIcas laborals bem como mternaClOnalS Neste documento, apresentamos IdeIas que
conduzlrao a flexlblhdade laboral e que ao mesmo tempo assegurarao a protec<;ao do
trabalhador

Reconhecemos que uma parte das nossas contnbu<;6es referem-se a artIgos que Ja foram
dlscutIdos pela AssembleIa TodavIa, achamos relevante refenr estas IdeIas para 0 ben do
palS, e por ISSO rogamos aos destmtos deputados para mtegrar as nossas propostas nos artIgos
ahstados na Sec<;ao 4 do presente documento

1 0 papel da leI do trabalho numa economIa de mercado

Numa economIa de mercado a negocIa<;ao entre os parcerros constItm a melhor forma para
alcan<;ar urn resultado mutuamente benefIco Asslm uma leI mUlto restntlva Impede mUltos
acordos laborals que podenam benefIcIar todas as partes

Na pratIca, em certas clrcumstancIas, eXlste 0 recelO de que nas rela<;6es laborals 0 poder
negocIaI dos empregadores possa levar a uma explora<;ao dos trabalhadores Esta tendencIa e
normalmente reduzlda pela presen<;a e ac<;ao dos smdlcatos Para todos os efeltos, a
mterven<;ao do Estado e lmportante para assegurar que os dueltos baslcos dos trabalhadores
seJam respeltados

A Orgaruza<;ao para Coopera<;ao e Desenvolvlmento Econ6mlco ( OCDE ) estabeleceu em
1996 um mirumo de dlreltos fundamentals dos trabalhadores, nomeadamente

LIberdade de AssocIa<;ao e negocIa<;ao colectIva,
Eillmnac;ao de todas as formas de explorac;ao de mao de obra mfanttl,
PrOlblc;ao do trabalho fon;ado,
Nao dlscrnmna<;ao no emprego

Nos achamos fora de qualquer questiio a consagrac;ao de um qumto direlto, como seJa

Higlene e seguranc;a no trabalho
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Embora a OCDE exclua especlflcamente arranJos em rela<;:ao aos tempos de trabalho e as
normas sobre 0 salano mmlmo, por consldera-Ios fora do seu concelto dos dlreltos humanos
baslcos, nos como empregadores aceltamos a negoCIal;aO do salano mimmo no ambIto da
CCT

Os dlreltos baslcos comums a todos os mveiS da economIa devem ser tratados pela leI do
trabalho A leI deflmra 19ualmente 0 quadro dentro do qual se devem resolver as disputas
laborals 0 refendo quadro deve ser concebldo de modo a permltIr mecamsmos altematlvos
para resolu<;:ao de confhctos que nao seJam necessanamente os tnbunals

A economIa de Mo<;:amblque comporta, como se sabe, urn sector formal e outro mformal A
presente proposta de leI nao toma em conta esta reahdade Estao propostos altos benefIcios
para os trabalhadores do sector formal quando e sabldo que a malOr parte dos trabalhadores,
nao se encontram no sector formal pelo que serao exclUldos destes beneflclOs e dlreltos
Esta malOna produz de urn modo mformal bens e serV190S productIvos, quer no campo quer
na cldade A melhor formar de hdar com esta economIa dual sena talvez consegUlr acordos
para regulamentos adiClOnaiS a traves de negoCIal;OeS entre os parcelros SOCIalS Para 0 sector
formal, podem eXIstIr regulamentos apropnados para cobnr eXIgenCIaS de urn contrato
laboral maiS elevado

Tentar aphcar regras umformes contIdas na presente leI ao sector mformal e simpiesmente
Imposslvel, pOlS a malOna das empresas do sector mformal nao reune as cond19oes para
segUlr normas ngorosas Vma tal tentatlva terIa como consequencIa a deStruIl;ao deste sector
que tanta esperanl;a oferece aos membros mms pobres da socledade

A pohtIca actual encoraJa a cna<;:ao de duas sItua<;:oes, em que a duahdade do SIstema
economlco cna uma ehte de cerca de 200 000 trabalhadores proteglda, contra 7 000 000 de
Mo<;:amblcanos economlcamente actIvos

A presente leI devena procurar assegurar mmlmas cond19oes laborals de modo a reflectIr a
reahdade economlca de mUltos trabalhadores, e devena 19ualmente dar ao sector mformal a
esperanl;a de poder VIr a ser mcorporado, num dado momento, na economla formal
AdlclOnalmente, temos a refenr que no sector formal tern vmdo a crescer 0 usa de
trabalhadores eventuais e a tempo parcIal com 0 obJectIvo de eVltar as ngldas cond19oes
laborais ASSlm quanta mms restntIva for a leI, menos pessoas ela val Visar 0 bern estar dos
trabalhadores sera somente, alcam;ado pela Via do aumento da produtlvldade, 0 que s6 e
possivel atraves dum amblente legal que garanta a flexlblhdade da mao de obra

Ongens histoncas da leI do trabalho proposta

A presente proposta de leI e baslcamente uma alteral;aO da leI em VIgor MUltOS artigos
contmuam baseados numa fI1osofIa que e mcompatlvel com uma economIa onde a ImCIatIva
pnvada e a forl;a motora Em partIcular, a leI proposta prescreve ngldos controles em
rela<;ao as horas extras e as ferIas Em nosso entender, poder-se-Ia permitIr que as partes
acordem hvremente as cond19oes que as satisfazem Sena deseJavel que a mesma fosse
aproxnnada a de outros paises em desenvolvlmento bern sucedldos Vma leI que pretende
ser compativel com as actuais op<;oes de desenvolvlmento de Mo<;amblque devena aproveltar
os exemplos dos tIgres aSIatIcos, que possuam legIsla<;ao mUlto maiS adaptada as eXIgenCIaS
do crescnnento economiCO
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MUltOS dos artlculos ngldos da leI baselam-se dlrectamente nas Convem;oes 1 (C1, Industna,
1919) e 30 (C30, ComerclO, 1930) da OIT-Orgamza9ao InternaclOnal do Trabalho,
ratlflcadas por M09amblque em 1977 A ldela de que as duas conven90es refetam normas
mlmmas nao parece verdaderra

Estas conven90es sobre as horas de trabalho estabelecem urn hmlte de trabalho adlclOnal por
dla de uma hora (C30) e duas horas (C1) A Conven9ao C30 fm ratlflcada apenas por dOlS
palses afncanos, Gana e Gume Equatonal Nenhum dos palses mdustnahzados ou aSlatlcos
ratlflcou tal acordo Nova Zllandla tlnha ratlflcado a Convem;ao 30, mas abandonou no
contexto do seu programa das reformas estructuralS M09amblque devla talvez conslderar
esta 0P9ao

Contudo algumas das convem;oes da OIT, nomeadamente as referentes a hberdade de
aSSOCla9aO dos trabalhadores, sao compatlVels com uma leI de trabalho flexlvel A melhor
aproxlma9ao ao nosso problema sena cnar uma leI que mantem so a parte das conven90es
que fossem compatlVels, e nao tomar dlrectamente como base as conven90es que foram
ratlflcadas nos anos 70, que se revelem desactuahzadas para a reahdade de hOJe

3 Flexlblbdade no emprego

Os empregadores precIsam duma mao de obra fleXlvel por forma a atmglrem as eXlgenClaS
duma economla de mercado

EXlstem problemas fundamentals em M09amblque partlcularmente 0 baIxo myel de forma9ao
dos trabalhadores e pouca fowa de trabalho com hablhdades proflSSIOnaIS, 0 que 1mbe a
flexlblhdade dos trabalhadores Por outro lado os constranglmentos da leI sao tambem um
problema

3 1 Horas de trabalho

As restru;oes actuals nas horas de trabalho na presente proposta sao exceSSlvas MUltas das
empresas tem clc10s de produ9ao que obngam a concentra9ao de mao de obra em certos
penodos Se os empregados optarem por reahzar horas extras devena lhes ser permltldo,
sem preJUlzo de condl90es de seguran9a e de saude

o argumento de que restnngmdo as horas extras se aumenta os postos de trabalho e uma
falacla que so pode ser vahda se houver uma quantldade de trabalho flxa em que a leI
somente Ira garantlr a sua dlstnbu19ao pelo mercado 0 que nao e verdade no caso de
M09amblque Adoptando processos fleXlvelS de produ9ao pode-se cnar empregos pelo
aumento da eflClenCla e da prodUtlVldade 0 pleno emprego, altos salanos e boa economla
sao s6 posslvels se a produtlvldade e alta, 0 que eXlge flexlbllIdade

3 2 Despldementos

Uma economla com mvelS altos de produtlvldade requer que os trabalhadores sejam
aproveltados onde sao malS prodUtlvos Num mercado moderno de trabalho ha sempre
contrac9ao ou expansao das necessldades de mao de obra, 0 que lmpoe reduc90es ou
mcorpora90es maSSlvas de trabalhadores Em M09amblque as pnvatlza90es levaram numa
pnmera fase a reduc90es da for9a de trabalho em algumas mdustnals, mas presentamente
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esta-se a regIstrar urn grande aumento devldo a reaU1ma~ao da economIa

o processo de mudar de emprego leva tempo e pode ser difiCII para 0 trabalhador Por ISSO,
e legltnno as empresas notlflcarem os despedImentos e pagar mdemU1za~6es aos empregados
em transI~ao 0 problema em Mo~amblque e que 0 custo do despedImento e exceSSlVO -- 3
meses de salano por cada dOlS anos de servwo Para urn trabalhador que tern 20 anos, tal
mdemrnza~ao traduz-se em dOlS anos e melO de sahinos, acrescldos de 3 meses de aVISO
prevlO Deste modo, 0 trabalhador que se mostra excendentano amda tern dIreItO a 3 meses
de salano extra

A Tabela 1 mostra como outros paises de Afnca e Amenca Latma, tratam a questao de aVISO
prevlO e mdemrnza~6es Os periodos de pre-avIso e as mdemmzac;5es pagas em
Mo~amblque sao maiS altos que os padr6es mternaClOnaiS

Certamente, tal resulta da IdeIa segundo a qual 0 trabalhador tern dlrelto a urn emprego, pelo
que deve ser compensado pelo facto de perder este dlrelto Na verdade numa economla de
mercado a mdemrnza~ao nao e uma compensa~ao pela perda do emprego mas SIm uma
compartlClpa~aonos custos da procura de outro emprego

No entanto os trabalhadores e empregadores sao lIvres de acordar os periodos de aVISO
prevlO e compensa~6es resultantes da reSCIsao de contratos, em vez de se prescreverem
periodos mmImOS

A leI preve 19ualmente penodos de urn mes e melO de aVISO prevlO por cada ana de trabalho
e mdemrnza~6es a serem pagas pelo trabalhador ao empregador, caso aquele delxe urn
emprego Este e um defeito resultante de leIS ultrapassadas, e nao usada mternaclOnalmente

Pretendendo proteger 0 mvestlmento realIzado pelo empregador na forma~ao do empregado,
estas mdemrnza~6es poderao resultar na vlOla~ao dos dlreltos baslcos do trabalhador

Para garantlr a flexlbilIdade necessana no mercado de trabalho sena prudente reduzlr os
periodos de aVISO prevlO para 0 mlrnmo de tnnta dIas e remover as mdemrnza~6es a serem
pagas pelo trabalhador

33 Fenas

Os trabalhadores em Mo~amblque, usualmente gozam 30 dIas de ferms, mclumdo fms de
semana, 0 que perfaz 22 dms uteis por ana A presente proposta permlte 30 dms de ferms
por ano, que somados aos 12 dms de fenados naClOnaiS totalIza 42 dIas por ana Esta e uma
excep~ao mternaclOnal, dado que nem os paises maiS mdustrmlIzados se dao a tal
prerrogatlva, de ferms correspondentes a 17 % do total de dms uteis de trabalho
AdiClOnalmente eXIstem as fenas por casamento ou morte de familIares

A Idem de que aumentando os dms de fenas se favorece os empregados, nao e tao correcta,
dado que as empresas tern que pagar por ISSO, 0 que aumenta os custos e reduz a
prOdUtIVIdade, uma vez que nem sempre 0 empregado substItuto tern as hablhdades do que se
encontra de ferms

ASSIm 0 aumento dos dms de ferms sIgrnfica 0 aumento dos custos e a redu~ao da capacldade
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competItIva das empresas MOl;amblcanas

A presente leI permlte que 0 trabalhador troque as suas ferms por sahino, lmpondo urn
mimmo de 6 dms de ferms obngatonas Uma boa leI sena a que lmpusesse ferms minnnas
de 6 dms ao ana e delxasse ao cnteno dos empregados e empregadores os restantes dms de
ferms, segundo caso a caso

3 4 Llcen~a de parto

A presente leI preve 60 dms de llcenl;a de parto, com salano pago a 100% pelo empregador
durante este perfodo

Este penodo emternaclOnalmente acelte, sendo os paIses asmtlcos os que preveem malS
balxos, cerca de 40 dms e os latmo-amencanos os penodos malS altos, cerca de 90 dms,
normalmente mclumdo 0 perfodo usual de ferms

o malOr argumento para este penodo esta nos problemas geralmente causados pelo penodo
de gravldez Contudo a posslbllldade destas ferms afecta sobremanelra as deClsoes dos
empregadores, quando tern que escolher entre empregar urn homem ou uma mulher,
tornando as mulheres menos atractlVas Uma solul;ao para 0 problema epagar este perfodo
na base da seguranl;a socml, em vez da actual vm dlrecta

Asslm na dlscussao do refendo artlgo e preclso preyer 0 efelto negatlvo sobre 0 emprego das
mulheres a escolha de um perfodo de llcenl;a de parte nao adequado

3 5 Llcen~a por doen~a

Os trabalhadores em geral durante a hcenl;a por doenl;a, os seus salanos, vm seguranl;a
socIal No entanto, aqm volta a por-se a questao da descontmmdade da produl;ao, cUJO custo
podera VIr a ser alto Se e verdade que 0 pagamento durante 0 penodo de doenl;a garante a
protecl;ao a saude do trabalhador, em MOl;amblque, eXlste urn certo abuso desta facllldade,
onde e relatIvamente facil obter certIflcados medICOS Este problema e partlcularmente grave
quando 0 trabalhador se encontra de ferms e 0 empregador nao pode venflcar a veracldade
dos factos

Pelo que a lei nao devena permltIr reclama~oes de sahinos por doen~a no periodo de
ferms

3 6 Informa~oes obngatonas

MOl;amblque esta hlstoncamente assocmdo a Portugal 0 que levou a que herdassemos uma
cultura de mformar todos os mOVlmentos da empresa ao governo, nomeadamente, horas
extras, ferms, contratos, etc Este SIstema e mantIdo por forl;a de mspectores que tern 0

poder de emltrr multas por vlola<;6es ao prescnto por leI Mals do que lSSO, para os mesmos,
tudo 0 que nao e permltIdo e prOlbldo

A nova fl1osofm deve basear-se no facto de que 0 que nao e especlflcamente prOlbldo, entao
e permltIdo As mforma<;6es deverao llmltar-se as necessanas para fms flscals e estatlstlcos
e os mspectores deverao concentrar-se nas questoes llgadas a hlglene e seguramra
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Sena lffiportante separar a Inspeclfao do Trabalho do Mlmsteno de Trabalho, cUja funlfao e
emltIr multas, para torna-Io num orgao com funlfoes jUdIClanas Ou seja, 0 Mlmsteno podera
levar uma empresa a tnbunal por vlOlalfao ao prescnto, para efeltos de decIsao apropnada

3 7 SahirlO mimmo e bonus

o sallinG mfmmo que potenclalmente podena cnar barrelras ao emprego, porque somente
aphcado no sector formal 0 seu efelto torna-se mSIgmflcante, dado que a malOna dos
trabalhadores se encontra no sector mformal

o bonus deve ser encoraJado, dado que contnbUl para 0 aumento da prodUtIVldade Vma rna
mterpretalfao da necessldade de 0 salano nao poder ser mcerto pode afectar este esquema de
aumento da produtlvldade

4 Propostas para melhorar a leI

Se amda houvesse tempo, 0 Ideal sena exammar e produzlr uma nova leI que refleltIsse
mtelramente a dlversldade economlca do nosso pals, protegendo padroes baslcos, e
confermdo a flexlblhdade no mercado laboral mdIspensavel para urn creSClmento economlCO
bern sucedldo Dada a falta de tempo, gostanamos de apontar os artIgos que na nossa optIca
devem ser alterados Vma parte dos artIgos que a segUlr apresentamos ja foram dlsutldas na
AssembleIa Apesar dISSO, julgamos ser fondamental reconsldera-Ios na presente sessao

ArtIgo 27 LImItes do Periodo Normal de Trabalho
Seclfoes 2, 3 e 5 do refendo artIgo tern poucos beneflclOs que contnbuem para 0 bern estar
dos trabalhadores e devem ser supnmldos

ArtIgos 31, 32 e 33 Trabalho ExcepclOnal, Trabalho extraordmarlO, Trabalho Nocturno
Estas seclfoes hmltam severamente a fleXlblhdade Devem ser substItmdas por uma provIsao
sImples em que 0 trabalho fora das horas normalS de serv1(fo e permltIdo, atraves de urn
acordo entre empregadores e trabalhadores, de acordo com as clrcunstancIas, 0 qual (1) dlZ
respelto ao acordo dos trabalhadores na reallZalfao destas horas voluntanas (n) de modo a
que nao se ponha em nsco a sua saude e seguran9a Se estas mudanlfas tIvessem lugar,
tornar-se-Ia necessana somente a notIfIcalfao a Orgamza9ao InternaclOnal do Trabalho

ArtIgo 38 Dura~ao do Periodo de Fenas ArtIgo 38
A leI flcana maIS clara se especlflcasse 0 numero de dIaS utels de trabalho a serem
cumpndos e nao 0 numero total dos dIaS de calendano 0 paragrafo 3 do artIgo 37 permlte
que os trabalhadores trabalhem durante 0 penodo de fenas aufermdo uma remuneralfao
extra Vma aproxlffia9ao maIS consIstente devena ter urn mmlffiO legal de 6 dlas de fenas
por ana e os restantes dlas podenam ser negocIados entre empregadores e trabalhadores

ArtIgo 41 Fenados e Dlas de doen~a no periodo de
Os trabalhadores nao devem poder relvmdlcar a lIcen9a por doem;a durante 0 periodo de
fenas fenado
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ArtIgo 42 Faltas JustIfIcadas
Estas autonza<;5es devem ser tomadas como ferms normalS ou como hcen<;as nao
remuneradas No exemplo do panigrafo 2(f) 0 pagamento deve ser efectuado pela mStltul<;ao
de seguran<;a socml

ArtIgO 47 Remunera~ao do Trabalho extraordmano e excepcIOnal
As taxas do pagamento de horas extras devem ser negocmdas entre empregadores e
trabalhadores

ArtIgo 58 IrrenUnCIabIhdade do dIreIto a remunera~ao artIgo
Este artlgo parece prOlblr os pagamentos que sao mcertos Deve ser emendado para aphcar
se somente ao sahino mmlffiO, para permltIr os pagamentos, aClma do saltino mmlffiO, que
dependam das taxas regulamentadas, dos bonus de prodUtlVldade, ou da partllha de lucro

ArtIgo 66 ReSClsao do Contrato de Trabalho por mICIatIva do Trabalhador com AVISO
PrevIO
A condl<;ao de que 0 trabalhador deve dar um aVISO prevlO de 1,5 meses ou reahzar 0

pagamento do montante respectIvo ao seu salano por cada ana de servIC;O, quando pretenda
deshgar-se do seu emprego, e de uma ngldez mUlto mcomum Deve ser emendado para ser
slffiplesmente um penodo de aVISO prevlO de menos de um mes, embora penodos malS
longos seJam posslvels atraves de acordos entre empregadores e trabalhadores

ArtIgo 67 ReSCIsao do Contrato por ImCIatIva da EntIdade Empregadora com AVISO
PrevlO
A cond19ao de aVISO prevlO de 90 dIas para se efectuar a reSClsao de um contrato com urn
trabalhador deve ser mudada para 30 dIas A mdemmza<;ao de 3 meses de salano por cada
dOlS anos de trabalho deve ser alterada para um mes ou 6 meses por ano, 0 maxlffio

ArtIgo 102 Protec.;ao aos membros dos 6rgaos dIngentes
o panigrafo 3 referente ao artlgo 68 parece ser mapropnado

ArtIgo 211 San.;oes GeraIs ArtIgo
Para mfrac<;5es tecmcas os mspectores deverao emltlr aVISOS escntos sobre estas vlOla<;5es
caso a sltua<;ao ocorra frequentemente e nao seJa cornglda dentro do penodo de 14 dlas Em
pnnclplO, se um mspector encontrar uma mfrac<;ao ofenslVa, a matena devera ser
encammhada para decisao JudIcIal respeltante ao myel e a multa a serem aphcadas

ReferencIaS
1 Conven<;ao 1 da OIT (1919) - Hours of Work (Industry), Geneva
2 Convenc;:ao 30 da OIT (1930) - Hours of Work (Commerce and OffIces) Geneva
3 OCDE (1996) - Trade Employment and Labour Standards A Study of Core Workers' RIghts and
InternatIOnal Trade
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Table 1

Cond190es lega1s para 0 pre-aV1SO em caso de desped1mento

Arge11a

Argent1na

Bangladesh

Boliv1a

Bras1l

Ch1Ie

Costa R1ca

Kenya

Gana

Hong Kong

Mex1co

Paqu1stao

F1l1p1nas

S1ngapura

Africa do SuI

Corea do SuI

Ta1wan

Tanzan1a

Tha1land1a

Tun1S1a

Turqu1a

M09anID1que

o meses

2 meses

1 mes

1 mes

1 mes

1 mes

1 mes

1 mes

1 mes

o meses

o meses

1 mes

1 mes

1 mes

2 semanas

1 mes

1 mes

o meses

o meses

1 mes

2 meses

3 meses

1 mes/ano,15 meses maximo

1 mes/ano

1 mes/ano

1 mes/ano

1 mes/ano

1 mes/ano, 15 meses maximo

1 mes/ano, 8 meses maximo

o meses

o meses

o 66 meses/ano

3 meses + 20 d1as/ano

1 mes/ano

1 mes/ano

o meses

o meses

o meses

1 mes/ano

5%/ano

2 meses/ano, 6 meses maximo

2 semanas/ano, 3 meses maximo

1 mes /ano

1 5 meses/ano


