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Executive Summary

The purpose of tlus Manual IS to consIder how ecologIcal problems can be
mcorporated mto market mechamsms of land use regulatIOn and can be resolved by
means of zomng The Manual IS mtended for local admimstratIOn officials and
speCIalIsts of RUSSIan cIties where zomng has been Implemented or IS gomg to be
Implemented The mam goal of tlus Manual IS to provIde procedural
recommendatIOns on how land use regulatIOn of areas With specIal ecologIcal status
can be mcluded m zomng regulatIOns as well as on how general and special ecologIcal
parameters can work together

Due to the multIfaceted nature of ecologIcal problems and the large number of
urban areas wmch have specIal ecologIcal regImes, the authors of the Manual
pnmanly consIdered ecologIcal problems for areas adjacent to watercourses (water
protectIOn and npanan zones and floodplams) wIth the Idea that the suggested
methods Will be apphcable m other areas of envIronmental protectIOn and ecologIcal
secunty In addItIOn, the suggested approaches were tested m Novgorod, a CIty wmch
has already adopted Land Use RegulatIOns and was mterested m theIr further
ImplementatIOn and needed to replace the CIty'S "Temporary ProvIsIOns for Water
ProtectIOn Zones"

The Manual conSIsts of four parts and five appendIces
Part One defines the problem and proVIdes general zonmg concepts and, from tlus
pomt of VIew, It covers envIronmental protectIOn as an element of CIty planmng and
land use regulatIOn

Part Two IS devoted to a detailed analySIS, based on US expenence m
controlhng water protectIOn zones, of new approaches to envIronmental protectIOn
through land use regulatIons m developed countnes With market economIes

Part Three contams an overvIew of the eXIstmg legal mechamsms of
enVIronmental protection and ecologIcal actiVIty m dIfferent RUSSIan CIties, mcludmg
legal basIs for protectIOn of waterways and regulatIOn of urban npanan zones
SpeCIfically, the authonty andjUflsdictIOn of the federal government, governments of
the subjects of the federatIOn and local admimstratIOns m tms area are descnbed, the
"shortcommgs" of the respectIve laws are set forth, as IS the pOSSIble role of local
laws on land use m rectIfymg the SItuatIOn

The final part of the Manual contams procedural recommendatIons for local
adm1lllstratIOns for mcludmg land use regulatory tools on water protectIOn and
npanan zones m the zonmg mechamsm Tills part also contams the expenence gamed
from testmg tms approach m Novgorod A separate, concludmg subsectIOn contams
recommendatIOns wmch can be used to develop local programs and laws for land use
control over ecologICally "senSItive" areas m general

An appendIX contams a draft (wInch was proposed for the conSIderatIOn of the
Novgorod admimstratIOn) of amendments to the eXIstmg Land Use RegulatIOn The
draft mcludes addItIOnal parameters for areas adjacent to waterways (water protection
and npanan zones and floodplams)

The authors hope that tlus Manual Will help local admimstratIOns to develop,
takmg mto account the speCIfic features of theIr CIties, documents, wmch are accepted
m world practIce and whIch regulate land use and development m water protectIOn
and npanan zones and other areas of speCial ecologICal regIme
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Tlus Manual may also be helpful to specialIsts and professors m the area of
CIty planmng, land use, envIronmental protectIon, CIty economICS, as well as to all
mdIvIduals mterested In these Issues
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I INTRODUCTION

It IS ImpOSSIble to consIder and provIde recommendatIOns concernmg the full
range of ecologIcal problems of cItIes m theIr connectIOn wIth land use regulatIOn
The aforementIoned problems are consIdered usmg the example of areas adjacent to
water courses (water protectIOn zones, npanan zones, floodplams) ThIS case study IS
not only a good example ofhow legal zorung can help to resolve ecologIcal Issues, but
also appears to be a rather typIcal problem for the maJonty of RUSSIan CItIes talang
mto account hIstOrIcal tradItIon to locate CItIes close to rIvers, lakes and other
watercourses Such areas sometImes cover a substantIal temtory of a CIty

The authors of thIs Manual hope that the analysIs and recommendatIons can be
apphed m many CItIes, and, consequently, thIs Manual WIll help local admIrustratIOns
to develop documents on land use regulatIOn WIthIn npanan and water protectIOn
zones, floodplams and zones of speCIal ecologIcal regImes for theIr CItIes
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1 ESTABLISIDNG ZONING IN RUSSIA AND ITS INTERCONNECTION
WITH ENVIRONMENTAL PROTECTION

Normally, by land use regulatIOns we mean a legal document whIch regulates
relatIOns pertalmng to use and Improvement (VIa constructIOn) of land parcels and
other real estate under market condItIons Land use regulatIOns serve as a mechamsm
of ImplementatIOn of urban planmng projects, polIcIes of local commumty and
mtenttons of mdlvldual CItIzens aImed at creatIOn of resIdent-frIendly habItat WIth
the help of zonmg the General Plan (Genplan) of the CIty IS lInked WIth market
mechamsms - mvestment and mortgage - m order to attract long-term mvestments m
constructIOn and land development

To be more preCIse, It'S a process of dlvldmg the CIty area mto a certam
number of zones WIth well-defined boundanes Land use rules and rules for makmg
alteratIOns to real estate VIa constructIon are set forth for all zones and for every land
parcel located m these zones Such legal rules normally consIst of text and maps

As a rule, the text of zomng regulatIons contaIns
I) defimtIOns,
2) permItted types ofland use for each zone,
3) reqUIrements pertalmng to development of every zone,
4) procedures for consIderatIOn and approval of development projects,
5) rules related to the already eXlstmg land parcels, bUIldmgs, types of use, WhICh are
not m complIance WIth the zomng plan,
6) procedures for makmg exceptIOns from the rules,
7) procedures for amendmg the legal zomng plan,
8) procedures for momtonng the complIance to the zomng plan

The second part of the document IS a zomng map, whIch shows the boundanes
of regulated zones

The mam feature of regulatIOn of permItted uses and constructIOn parameters
IS that they are automatIcally applIed to projects and land parcels WIthout any
addItIOnal speCIficatIOns (targeted use) m the ArchItectural-Planmng ASSIgnment or
other CIty planmng documents Equal rules are establIshed for all land parcels WIthm a
zone before any development projects are proposed, and, therefore, they are to be
known m advance Such rules represent a "legal guarantee" of the type and scale of
use and constructIOn parameters wluch WIll be permItted for every land parcel wltlun
a zone In addItIon, If the SItuatIOn changes tomorrow and the permItted type ofuse or
a bUIldmg IS out-of-date or not profitable any more, another type of use may be pIcked
up or reconstructIOn may be carned out and the possessor wIll not lose hIs land or
nghts for ItS use and development

Usually, for small and standard development projects a rather SImple
conSIderatIOn procedures are applIed, larger projects whIch may have an Impact on the
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envrronment or winch call for large scale constructIOn reqUIre "specIal approvals"
DecIsIons on such projects are made based on complex analysIs conducted by
specIalIsts and the publIc Moreover, cntena for such projects zomng regulatIOns
establIsh a standard consIderatIOn procedure wIth fixed terms and evaluatIOn The
decision-makmg process becomes open, winch Increases responsIbIlIty for such
decIsIons, and, therefore, there are less long-lastIng negotIations, unpredIctable results
and corruptIOn

In Russia, land use regulatIOns are frequently referred to as "legal zonmg"
Tlus term IS used, pnmanly, for the purposes of aVOIdIng legal mIsunderstandIngs It
IS used as opposed to "functIOnal zomng" - a term winch was commonly used under
the system of centralized management and meant that types of use were dIVIded Into
dIfferent categones In accordance With the Genplan The notIOn of "legal zomng"
was establIshed In the Draft Urban Planmng Code whIch passed the thIrd readIng of
the State Duma In June 1997 ThIs Draft contaIns sectIOns establIshIng zomng as a
permItted tool of City planmng actIVity, tlus document also defines zomng In terms
close to those used In the world practice

ZonIng In RUSSian CItIes IS Implemented through the procedure of approvIng
local legal acts whIch are normally called "Land Use and Development RegulatIOns"
of a certaIn City or settlement Once approved by the City Duma these acts become
effectIve and should be Implemented by all subjects Involved In the process ofmakmg
alteratIOns to real estate, or somehow related to thIs process - by admimstratIve
controllIng and supervISIng agenCIes, owners of real estate, Investors, developers,
contractors These rules serve as the baSIS for resolVIng disputes In courts

Development of the zomng system IS a multI-faceted process, and ItS full
lmplementatIOn IS vrrtually ImpOSSIble at one pass The follOWing are the maIn steps
reqUIred for effiCient ImplementatIOn of the system In RUSSIan cItIes

• Development and approval of a local legal act on zomng whIch, along With basIC
legal standards, Will Include a zomng map of the whole CIty With a lIst of
permitted uses In each defined zone WithIn certam zones, parameters of real
estate constructIOn alteratIOns may be establIshed The development of tlus
document IS related to establIshment of the general land and development
parameters regardIng dIfferent terrltonal zones,

• After or parallel WIth ImplementatIOn of a local legal act, supplementary
parameters of permItted constructIOn alteratIOns to real estate In certaIn zones can
be developed PermItted uses are speCIfied based on ecologIcal, histoncal, cultural
and other restnctIOns FInally, ecologIcal (and other) standards are merged WIth
actual CIty planmng rules, and legal zomng documents are amended accordmg to
the estabhshed procedures

Zomng proVIdes an appropnate legal mechanIsms to address envrronmental
problems Frrst of all, as already mentIOned, all projects whIch may have any Impact
on the envrronment must pass through speCial approval procedures In addItIon, by
defimng types and parameters of permItted use of real estate, zonIng sets mimmum
reqUIrements for the qualIty of the habItat In dIfferent temtonal zones If somethIng
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IS not specIfically permItted by a correspondmg normative legal act, It cannot happen,
and accordmgly, there wIll be no further detenoratIOn m the qUalIty of the habItat At
the same time, everything that IS permItted mduces one to act m dIrectIOns which Will
Improve the eXlstmg SItuatIOn

Zorung documentatIOn also contams what are called "non-conformmg uses"
Accordmg to this norm, If real estate already eXIsted pnor to Issuance of zorung
documentatIOn and ItS propertIes and parameters of use dIffer from the zorung
regulatIons, It IS declared "non-conformmg" and contmues to eXIst under speCial
regIme Such real estate can be used and mamtamed under one condItIOn the degree
of nonconformance between Its type of use and the zonmg documentatIOn should not
mcrease Every subsequent change, If any, to such real estate should be dIrected at
greater complIance With zorung documentatIOn, m other words the zorung regulatIOn
should prOVIde
-a time penod dunng whIch an enterpnse responSIble for pollutIOn should convert Its
productIOn processes, replace old productIOn technologIes by new, envlronment­
frIendly technologIes, or buIld highly effiCIent punficatIOn faCIlIties and filters This
IS, probably, the most common approach
- another optIOn the eXlstmg type of use mIght be permItted for a certam penod of
tIme, e g , for 10 years
- finally, a legal zorung plan mIght have a mandatory requIrement of Immediate
termmatIOn of the eXlstmg type of use, or termmatIOn Within a short tIme span, for
example, Within 1-2 years The last approach IS generally used only If the present
type ofuse IS Illegal, dangerous or poses hIgh nsks for health1

WhIle actIVIties of a certam enterpnse mIght be recogruzed as "non­
conformmg" from the pomt of VIew of permItted land use, whole mdustnal
enterpnses mIght be "non-confOrmIng" from the pomt of VIew of a zorung plan, If
theIr buffer zones go well beyond the boundanes speCIfied for them by urban planrung
(m accordance With legal zorung maps), and If theIr operatIOn millcts mcommensurate
damage on the owners of real estate m nelghbormg urban planrung zones In thIS
respect, enterpnses, whose actIVIty IS mconslstent WIth the legal zorung plan, mIght
be ordered by court to buyout Within a certam penod of time, housmg unItS and other
real estate, the owners of which are subjected to mcommensurate damage, and/or to
compensate for the damage m any other acceptable manner, mcludmg relocatIOn of
reSIdents to new places of reSIdence

In order to mduce enterpnses to meet reqUIrements of a legal zorung plan, the
CIty can resort to certam economIc levers, lIke grantmg tax breaks and other benefits
to those enterpnses whIch are WIthdraWing from a gIven zone

It should be noted that WIth regard to solvmg the problems of urban
development m general, and envIronmental problems, m partIcular, zorung serves a
dual purpose It IS a legal mechamsm for Implementmg the polICIes of urban
planmng, and, concurrently, It ensures coordmatIOn between the legal mechamsm and

I Robert Odland Model Concept of the Law on Zonmg for St -Petersburg, St -Petersburg, Urban
InstItute (USA), 1996 (Workmg Paper)
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econoInlc mechamsms and enforcement of the latter CoOrdInatIOn of these two types
of mechamsms helps to address a lot of problems In a more efficIent way, IncludIng
envIronmental problems, WhICh are most dIfficult to solve, for example, the problems
ofconverSIon of actIVItIes and relocatIOn ofhazardous mdustnes2

It can be best Illustrated by a typIcal example Let's take a sItuatIOn
whIch IS rather typIcal for RUSSIan cItIes, a "smokIng" factory In the center of
a CIty It was pnvatIzed, the land parcel was bought out The CIty would be
Interested eIther In closmg thIS facIlIty or movmg It to the suburbs However,
the CIty falls to carry out ItS plans Why?

The reason IS the absence of any legal mechamsm and, accordIngly,
the lack of coordmatIOn between thIs mechamsm and the economIC
mechamsm The pomt IS, that the eXIstIng urban plannmg documentatIOn
(IncludIng the Genplan) does not contaIn a lIst of legally permItted real estate
uses that should be applIed to certaIn regIons of the CIty, m thIs partIcular case
- applIed to the locatIOn of the factory If the Genplan contaIned such a lIst,
thIs lIst would enVIsage more profitable types of real estate use, compared to
ItS current use SInce thIs place IS earmarked for constructIOn of a publIc
bUSIness center, thIs lIst would contam, for example, bankIng and msurance
actIVItIes, shops, restaurants etc WIth ObVIously hIgher profitabIlIty than
profitabIlIty of most types of mdustnal productIOn

If thIS happened, the factory, under the pressure of urban planmng
reqUIrements, would be, sooner or later, mduced move to some other locatIOn
or to convert to other actIVItIes For example, the normatIve value of the land
and taxes on ItS use would sIgmficantly mcrease To pay such taxes one should
have much hIgher revenues, and the factory m ItS present condItIon would
never be able to generate such revenues The owners of thIs factory have
several optIons One optIOn IS to hand over the land parcel (the value of whIch
mcreased) as collateral for a bank loan, to buy a cheaper land parcel m the
countrySIde and to construct a new factory on It, or they can sell the factory to
a new owner who WIll be able to use the urban land more effiCIently

It's clear that zomng IS a rather fleXIble mechamsm WhICh makes It pOSSIble to
Implement tasks ofurban development (mcludmg envIronmental problems) mtegrally

Naturally, the potentIal of zonmg Itself IS not suffiCIent for addressmg a
number of Issues of pnmary Importance m the sphere of enVIronmental protectIOn
An mdependent mechamsm of envIronmental regulatIOns and control was created and
enforced m VIrtually all countnes of the world, mcludmg RUSSIa However, as follows
from Chapter III, m developed countnes, for example, m the USA there IS an ObVIOUS
trend towards mtegratIOn of land use and envIronmental protectIOn In a number of
Western CItIes there eXIsts only one document whIch contams proVISIOns for
enVIronmental, hIstoncal and ordmary urban plannmg control We can opt for another

2 T Afanasyeva, E Trutnev, B Valletta et al City Zonmg ofa City IntroductIOn m the Problems of
Organlzmg a Modem System of Land Use and Development m RUSSian CIties Under Conditions of
Emergmg Real Estate Market Moscow, 1997 (Workmg Paper)
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approach laws and regulatIOns on zomng and on envIronmental control, as well as the
correspondmg maps, mIght be developed separately, but they must be mterrelated
through a system of references to each other, and actIvItIes of envIronmental control
agencIes and those of the zomng COmmISSIOn must be coordmated wlthm the
framework of a umfied system of permlttmg

In thIS respect, envIronmental reqUIrements shall be tentatIvely dIvIded mto
two areas
• FormatIOn and mamtenance of an envIronmentally healthy habItat for humans
• ProtectIOn of the enVIronment (water, aIr, soIl, flora and fauna)from negatIve and

damagmg Impact 3

The first area - ecologICal and CIty planmng Its development IS connected WIth
senous consIderatIOn of ecologIcal factors whIle establIshIng zone boundanes,
phySIcal parameters of land parcels, ratIO of solId surface, ratIO of development and
terrltonal use and other features TypICal example - greenery standard per capIta

After appropnate provIsIOns are mcluded m the CIty zomng regulatIOn,
management of these Issues should be conducted stnctly accordmg to the regulatIOn's
procedures Moreover, for more m-depth conSIderatIOn of ecologIsts' reqUIrements,
whIle makmg deCISIons on the Issuance of "speCIal permIts", It IS logIcally correct to
mclude representatIves of nature protectIon agenCIes on the Zomng CommISSIOn

The second area - actually ecologIcal Its development shall be connected WIth
preparatIon of permItted quantItatIve and qualItatIve parameters of enterpnses, whIch
have an Impact on the enVIronment, and establIshment of stnct bounds for theIr
actIVIty As an example, we can mentIOn the followmg ecologIcally VItal standard
standards of maxImum permISSIble exhaust emISSIOns (PEE) applIcable to dIfferent
types of zones

The Issues on wordmgs of the reqUIrements and control over theIr
ImplementatIOn are under the JUrIsdIctIOn of agenCIes whIch report to federal agenCIes,
and, consequently, these Issues can be mcluded m the zomng regulatIOn, but they can
also be m the form of an mdependent document, but connected WIth thIs regulatIon

However, It IS Important that ecologIcal agency actIVItIes be coordmated WIth
the zomng procedures as far as umficatlOn of reqUIrements and supervISIOn of
procedures over theIr ImplementatIOn IS concerned

It IS worth mentIOmng that defimtIOns of the zomng nature protectIOn
restrIctIOns for dIfferent uses of land and resources reqUlre complex ecologIcal
research of the CIty

3 Refer to Draft Land Use RegulatIons PushklnsklY dlstnct 5t -PeterSburg Bancroft Group.
1996 (Work Document)
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2 ECOLOGICAL COMPONENT OF URBAN PLANNING AND LAND USE
CONTROL THE NORTH AMERICAN EXPERIENCE

TradItIOnally land use planmng regulatIOns m the UnIted States were created
and admInIstered at the local government level by CItIes and countIes, and
enVIronmental protectIOn regulatIons and standards were InItIated by the Federal
government However, recent trends mdlcate state and local governments are
mstltutmg land use regulatIOns that also protect the envIronment

Aspects of the envIronment that may be managed through land use controls at
the Federal, state and local level mclude coastal zone management, wetlands, soIl
conservatIon, farmland preservatIOn, floodplam regulatIOn, preservatIon of water
qualIty, groundwater, aIr qualIty, nOIse control, cntIcal or senSItIve areas regulatIon
(such as npanan areas) and habItat conservatIOn for endangered speCIes

Three of these - preservatIOn ofnpanan areas, management of floodplams, and
protectIOn of water qualIty - wIll be dIscussed m thIs sectIOn Pnmanly the attentIOn
WIll be focused on npanan area protectIOn and floodplam regulatIOn Water qualIty
protectIOn WIll be dIscussed generally, as It relates to npanan and flood management
From the authors' pomt of VIew the US approach to these land management scenanos
may be useful m formulatmg an approach for npanan area and floodplam
management for RUSSIan CItIes

21 Land Use Control In the Umted States

For over half a century, local governments have been empowered to regulate
land use WIthIn theIr boundanes In 1926 the UnIted States Supreme Court upheld the
nght of mUnICIpalItIes to dIVIde land mto vanous use dlstncts, based on the broad
polIce power ofprotectmg the health, safety, welfare and morals of the publIc ZOnIng
by use dlstncts or "EuclIdean zOnIng", named after the Supreme Court case, IS
meffectIve m Its protectIOn of the enVIronment and envIronmentally senSItIve lands
because It focuses on SOCIal and economIC values rather than on natural resources By
focusmg pnmanly on protectmg economIC and SOCIal values, EuclIdean ZOnIng
addresses the ImmedIate use of land WIthIn the mUnICIpalIty, but Ignores the
cumulatIve effect of all the permItted uses of the land upon the enVIronment

TradItIonal zOnIng also falls to protect envIronmentally senSItIve land because
ZOnIng IS speCIfically addressed to the needs of a smgle commUnIty, whIle the effects
of such zonmg are felt outSIde that commUnIty In many mstances, envIronmentally
senSItIve areas that are located adjacent to towns are IndIrectly affected by a town's
zonmg laws Even though a development IS In full complIance WIth the town's zomng
laws, It mIght, for example, Increase the amount of dramage and runoff flOWIng mto
catch basInS and flood areas outSIde ItS boundanes and thIs WIll affect land outSIde the
town

EuclIdean zomng also faIls to protect reservolfs and aqUIfers because town's
usually get thelf water form outSIde theIr boundanes Thus, the recelvmg town's
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zorung laws WIll not ensure the qualIty of the water It receives from the reservOIr or
aqUIfer of a nelghbonng town For example, on Cape Cod, Massachusetts, all of the
Cape's fifteen towns share a smgle groundwater aqUIfer Because populatIOn and
development explOSIOns as well as gasolIne contammatlon threatened the mtegnty of
thIs sole source of dnnkmg water for the Cape, the Cape Cod Planrung and Economic
Development CommissIOn proposed a model ordmance, a type of overlay zone, to
protect the aqUIfer The fifteen towns have Virtually Ignored the model and have
contmued enforcmg theIr eXlstmg zorung ordmances, resultmg m contmued
degradatIOn of the aqUIfer

The environment also suffers from EuclIdean zorung because there IS no
finanCIal mcentIve for developers to actIvely seek to protect the environment For
example, the benefit that one receives from keepmg a wetland on one's property
(whIch IS a naturally occumng filtenng mecharusm for upland runoff) IS publIc m
nature, and WIll probably be outweighed by the profits one can receive by draIrung
and fillmg the wetland so as to have more land to develop Developers are often
mterested m maxImlzmg profits, and they WIll generally bUIld to the maximum level
penmtted by local ordmances Because there are no prOVlSlons m traditIOnal
EuclIdean zorung to discourage development to the maximum level allowable, the
purSUIt of maximum profits causes environmental damage that affects the ecological,
health and aesthetIc benefits of natural resources

211 EnVironmental ProtectIOn and Land Use RegulatIOn The NatIonal
EnVironmental Policy Act (NEPA)

The NatIOnal EnVironmental PolIcy Act of 1969 (NEPA) and the Clean Water
Act also faIl to properly protect environmentally sensItIve lands from poorly
controlled land use deCISIOns 4 NEPA states that any federal actIOn taken that WIll
have an adverse Impact on the environment should only contmue If proper steps are
taken to safeguard the environment and mamtaIn ItS preservatIOn NEPA proVides the
envIronmental review procedures by which Federal development projects are
reviewed for their affect on the enVIronment and potential VIOlatIon of other Federal
enVIronmental laws ThIs envIronmental reVIew process reqUIres the developer
prepare an EnVironmental Impact Statement (ElS) of the development site The EIS
prOVides Important environmental data about a development project and gUIdes the
development approval process

NEPA reqUIres that all federal agencies proposmg a major development plan
prepare an enVIronmental Impact statement descnbmg the antiCIpated effects of the
proposed development on the enVIronment All federal government agenCIes shall
mclude m every recommendatIOn or report on proposals for legIslatIOn and other
major federal actIOns sIgmficantly affectmg the qualIty of the human envlfonment, a
detaIled statement by the responSIble OffiCIal on

• the enVIronmental Impact of the proposed actIOn,

4 See W Fischel, The Economics of Zonmg Laws A Property Rights Approach to
American Land Use Controls 223-224 (1985)

12



• any adverse envIronmental effects whIch cannot be aVOided should the
proposal be Implemented,

• alternatIves to the proposed actIOn,
• the relatIOnshIp between local short-term uses of man's enVIronment and

the maIntenance and enhancement oflong-term productIVIty,
• any IrreversIble and Irretnevable commItments of resources whIch would

be Involved In the proposed actIOn should It be Implemented

Many states and local governments have adopted measures SImIlar to NEPA to
regulate local developments, proposed by eIther governmental or pnvate developers,
that affect the natural enVIronment State EnVIronmental Pohcy Acts or SEPA's are
modeled after NEPA and reqUire preparatIOn of an EIS for state actIOns (such as
approVIng a bUildIng permIt) that sIgmficantly affect the qUalIty of the human
enVIronment Some states proVIde the authonty to local governments to reqUIre
Impact statements for local development projects 5 An EIS IS generally reqUired from
the developer, although some states reqUire the EIS from the governmental agency
that IS ultimately responsIble for grantIng the permIt for the project SubmIssIOn of
thIs statement to a state government reVIew body Includes a duty to consult WIth
speCIalIzed state and local government agenCIes Some SEPA's also requIre the
statement proVIde mItigatIOn measures to mimmize any enVIronmental Impacts 6

EnVIronmental Impact statements may be requIred by local governments as a
condItIOn of permIttIng new development or may be reqUired by zomng regulatIOn In
addItion to the federal EIS reqUirements local governments may also Include In theIr
EIS process
• admImstratIve reVIew procedures and timIng of final deCISIons,
• optIOns In the event of a findIng of enVIronmental Impact, such as requIrements for

a more thorough envIronmental assessment and measures to mItigate damage,
• appeal process to appeal the government agency declSlon to allow or deny

development

The Federal EIS process does not adequately protect the enVIronment because
It does not prOVIde defimte envIronmental standards or procedures for envIronmental
reVIew and no process to ensure objective evaluatIOn of the Impact reVIew process
There IS no appeals process at the federal level Local governments have remedIed
some of the faults In the federal and state envIronmental regulatIOn of land use By
The EIS process IS useful only If there are exactIng standards for the contents of an
EIS An EIS should also be reqUired as a matter of course and not only where the
proposed development Will "sIgmficantiy affect the qualIty of the human
enVIronment" To promote ObjectIVIty III evaluatIOn of a project, both publIc and
pnvate Involvement IS essentIal Both partIes must contnbute to the data gathenng
and assessment of the project

5 New York - MeKmney's Envlfonrnental ConservatIon Law Sec 8-0101 et seq

6 North Carolma Envlfonrnental Polley Act of 1971, N C General Statute Sees 113A-l to 113A-1O,
Envlfonrnental QualIty Act of 1970 West's Ann Cal Pub Res Code Sees 21000-21151
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An EIS revIew process mcludes revIew of a proJect's nnpact on all aspects of
the enVIronment mcludmg water qualIty EnvIronmental Impacts of a development
project that Impact water qualIty must also comply WIth federal, state and local
enVIronmental standards that regulate water qualIty The Federal Water PollutIOn
Control Act IS the pnmary natIOnal statute for preventmg water pollutIOn 7 The Act
requIres states to deVIse water qualIty management plans and to set mlmmum cntena
for state water qualIty standards

State water qualIty standards are Implemented through water qualIty control
measures such as Issuance of permIts, constructIOn of publIc treatment works, and use
of best management or technology practIces 8 State water qualIty standards consIst of
uses and cntena Uses are the functIOns the state or local government gIve to a
deSIgnated body of water such as "recreatIOn" Cntena are the techmcal standards or
maxImum pollutant levels compatIble WIth each use and whIch are sCIentIfically
determmed based on publIc health determmatlOns

State water qualIty standards apply to absolute lImIts speCIfic to pollutant
categones dIscharged m to water sources These standards do not focus on a smgle
polluter Once standards are set states must translate them mto speCIfic lImIts on
mdlvldual dIscharges PollutIOn dIscharge lImIts mto water sources are establIshed by
permIt Through a permlttmg system states may allocate total pollutIOn loads among
dIscharges along a gIven water source by "mlxmg zones" or by allowmg vanances to
state or local regulatIOns

State and federal water qualIty regulatIons are also madequate to protect the
effects of development on water qualIty for the follOWIng reasons The Clean Water
Act has faIled to elImmate or slgmficantly reduce non-pomt source pollutIOn, "best
Management PractIces" fall to ensure complIance WIth water qualIty standards, there
IS madequate utIlIzatIon of bIologIcal cntena, and wetlands and npanan areas are not
protected under the Act

Local governments may remedy thIs by adoptmg specIal standards and
management programs to remedy the problems created by the federal law Water
qualIty reqUIrements that may be adopted m the form of land use regulatIOns mclude

• PermIts for pomt source polluters that may, for example, reqUIre
technologIcal standards on "end-of-plpe" dIscharges from constructed
mdustnal sItes

• non pomt source pollutIOn management such as stormwater run-off
regulatIons through buI1dmg codes or permIttmg

• Enforcement mechamsms such as monetary fines for non comphance
• RegulatIOns for erOSIOn of water course banks that cause sedIment

dIscharges
• LumtatIOns on pollutIOn dIscharges for constructIOn actIVItIes

7 FWPCA Sec 3031,33 USC Sec 1313

g 40 CFR Sees 130, 130 2
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• waste dISPOSal systems located away from known surface and groundwater
sources

An envIronmental reVIew process requmng an EnVIronmental Impact
Statement for development projects (ecologIcal exammatIOn) IS a useful tool for local
government regulatIOn and protectIOn ofthe enVIronment Such a reVIew process may
be mcorporated m CIty'S land use code or zomng laws and regulatIOns, and as part of
the permlttmg and approval process for new development In addItIOn, to the extent
water pollutIOn control standards eXIst, a local government may mstItute
ImplementatIOn reqUIrements, such as specIal permtttmg procedures that regulate
sItmg ofmdustry, dISPOSal ofwaste water and storm water run-off

212 Local Land Use Methods to Protect
Natural Resources

As It was mentIOned above EuclIdean zomng IS often too mflexlble to
accommodate the Irregular boundanes of envIronmentally senSItIve areas Federal
envIronmental laws, mcludmg the NatIOnal EnVIronmental PolIcy Act (NEPA),9 and
the Clean Water Act (footnote) also suffer from one or more defiCIencIes that render
them madequate m the protectIOn of envIronmental areas DefiCIencIes m tradItIOnal
local zomng and m federal and state envIronmental protectIon have been addressed by
local governments m theIr use of land use tools combmed WIth performance
standards

Performance standards are cntena establIshed to control and mlmmlze
offenSIve by-products of land uses, such as nOIse, odor, pollutants, and runoff There
are two types of performance standards pnmltlve and preCISIon PreCISIOn standards
may be defined as those that contam both a SCIentIfically developed means of
measurement and a SCIentIfically known and accepted level of performance For
example, an agency such as the Umted States EnVIronmental ProtectIOn Agency may
SCIentIfically develop maxImum pollutant dIscharge levels for an mdustry that may be
subsequently adopted by a local commumty m ItS zonmg ordmance or land use code

Pnmlt1ve standards have a more general character, that are not sCIentIfically
substantIated, but are based on expert studIes For example, an ordmance that
prohIbIts "land uses whIch WIll emIt any offenSIve odor, dust, nOXIOUS gas, nOIse,
VIbratIon, smoke, heat or glare beyond the boundanes of the lot on whIch such use IS
conducted"l0 IS a pnmltlve standard because VIOlatIOns are defined by the general
term "offenSIve" Pnmltlve standards have theIr roots m the common law of

9 42 USc sec 4321-4370 (1982)
10 State v Zack, 138 AriZ 266 268,674 P 2d 329 331 (1983)
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nUIsance II Thus, an IlhnOis court upheld an ordmance that reqUIred that the nOise
and fumes ofmanufactunng plants not be dIsagreeable or annoymg ,,12

A more recent method used by cItIes to protect the envIronment from
development projects IS to combme certam types of zomng WIth performance
standards Zomng can be used to dIVIde a CIty mto flood and npanan zones or
dIStnCts IS whIch certam (reSIdentIal, commercIal, mdustnal, recreatIOnal) are
permItted and not others Zomng may estabhsh the heIght of bUIldmgs and other
structures, mimmum allowable lot SIzes, mimmum setback reqUIrements, preservatIOn
of natural vegetatIon and allowable denSIty of development By controllmg urban
land uses and denSItIes, zomng combmed wIth performance standards can protect
cntIcal areas, such as nparian areas and floodplams and separate conflIctmg land uses

The follOWIng hst of land use regulatory mstruments are some of the tools
used by local government to Implement envIronmental protectIOn goals of senSItIve

13land areas

Lot sIZe zomng
Lot SIze zomng IS typIcally used to reduce denSIty m reSIdentIal areas and can

reduce negatIve Impacts on envIronmentally senSItIve areas such as flood zones

Cluster zomng
Cluster zomng allows fleXIble deSIgn and clustenng of reSIdentIal

development m hIgher denSItIes on the most appropnate portIOn of a land parcel so as
to allow agncultural development or to proVIde mcreased open space elsewhere on the
parcel or WIthIn the zone ThIS techmque IS useful m floodplam and npanan
management when these areas are dIVIded mto zones WIth varymg degrees of
regulatIOn, such as floodway and flood fnnge zones

Performance zomng
Performance zomng allows flexIbIhty m deSIgn as long as certam standards

are met Proposed uses whose Impacts would exceed speCIfied standards would be
prohIbIted To protect water qualIty m a flood zone, for example, a set of
performance standards may reqUIre an envIronmental assessment of the buddmg SIte,
bUIldmg deSIgn and constructIOn standards, and mItIgatIOn of negatIve envIronmental
Impacts

11 A branch of tort law, nUisance law operates under the general prinCiple that landowners may
use their property In any way deSired so long as they do not Injure others It becomes a land
use control only as a result of the effects of prOXimity to incompatible actiVities such as hog
farms and most anything else NUisance law therefore can only be an appropriate land use
control In Situations where offenSive actiVities are located adjacent to fragile environmental
areas
12 See ChIcago v Reuter Bros Iron Works Inc 75 N E 2d 355, 358 (1947)
13 See Palmer EnVironmentally Based Land Use Regulations, 22 Pace EnvtI L Rev
25 26-27 (1984) "EnVironmentally senSitive lands" are those whose destruction or
disturbance Will Immediately effect the life of a community by either '(1) creating hazards such
as flooding or landslides, or (2) destrOYing Important public resources such as water supplies
and the water quality of lakes, and rivers or (3) wasting Important productive lands and
renewable resources"
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Overlay zomng
ImposItIOn of special regulatIOns and standards to a desIgnated area that may

cut across several dIfferent pre-exIstmg zomng dIstncts, such as commercIal and
resIdentIal An overlay water protectIon zone may Impose addItIOnal requIrements on
already eXIstmg uses and standards reqUlrements

Open space zonmg
Preserves desIgnated land areas for future uses such as recreatIOn

Buddmg Codes
Matenals used to construct new bUIldmgs and the manner m whIch they are

constructed IS controlled They address fire protectIOn, structural safety, resIstance to
natural dIsasters, sanItatIOn, and aesthetIc conSIderatIOns To regulate loss due to
flood these codes may reqUIre mmImum floor elevatIons, prohIbIt or restnct the use of
certam bUlldmg matenals, reqUlre proper anchorage or foundatIOn stabIhzatlOn

Moratoria and Interim Development RegulatIOns
DeSIgned to restnct development for a lImIted tIme penod They can Impose a

complete temporary ban on all development or on speCIfic types of mtensIve
development A moratonum can apply to zomng approvals, subdIVIsIOn approvals
and bUIldmg permIts

EnYlronmental Controls
Local government officials and land use managers may reqUIre developers to

prepare an EIS outhmng a proJect's affect on the enVIronment Such a procedure WIll
aSSIst local government agenCIes to determme the SUItabIlIty of a development project
for a certam locatIOn and addItIOnal envIronmental mItIgatIOn measures that may be
reqUlred

Permits
PermIttmg IS an mtegral part of land and envIronmental management

strategIes PermIts are usually reqUlred by law before proposed development actIOns
can proceed to constructIOn CondItIons for permIt approval need to be clearly
defined Land use planmng data, cntIcal area protectIon data and data from
envIronmental Impact assessments proVIde local governments WIth the mformatlOn
they need to make deCISIOns on Issumg permIts For example, local governments can
use condItIOnal permIt approvals to reqUIre that developers mImmIze or compensate
for negatIve Impacts of projects on aIr and water quahty, wetlands, open space or
cultural resources PermIts may be WIthheld or approved accordmg to whether certam
condItions are met These condItIOns should be clearly defined to aVOId dlscouragmg
pnvate Investment and development

Economic Instruments
Property tax benefits may be used, for example, to encourage development or

redevelopment of areas m flood zones that reqUIre costly deSIgn and constructIOn
standards Tax benefits may be gIven to mdustnal and commerCIal busmesses that
Invest m new technologIes to prevent envIronmental degradatIOn of aIr and water
resources
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Impact and betterment fees may be reqUIred ofdevelopers, bUIlders or Industry
as a one tIme payment at the time of development approval to finance vanous publIc
faCIlIties, Infrastructure or envIronmental servIces needed to Increase the carryIng
capaCIty of land These reqUIred Improvements may be off sIte WIthIn npanan areas,
for example, and generally benefit the publIc at large mstead of the development
SIte 14

Tounsm taxes and user charges can be effective methods of raiSIng funds for
conservatIOn and protectIOn of natural and cultural resources Taxes may be assessed
on transportatIOn, hotels, restaurants and other tounst faCIlIties

2 1 3 Overlay Zones

One of the most effectIve methods used by mumcipalIties to protect natural
resources areas IS overlay zonIng Overlay zones are those that are speCIfically
tailored to protect the envIronmental area at Issue, whether It be a reservOIr, aqUIfer,
forest, or beach area An outgrowth of tradItIOnal zonIng, overlay zones In effect
clrcumscnbe an envIronmental area that IS already subject to EuclIdean regulatIOn,
and Impose addItional reqUIrements thereon Overlay zones are more effectIve than
other land use controls In enVIronmental protectIOn because of theIr fleXIbIlIty, theIr
concentrated focus on speCIfic envIronmental areas, and theIr use of performance
standards

Overlay zones are those zones, created by local legIslative enactment, that are
cotermInOUS or cIrcumscnbed by an eXIstIng EuclIdean zonmg dlstnct, and that
Impose addItIonal regulatIOns on the underlYIng zone A parcel WIthIn an overlay
zone Will thus be SImultaneously subject to two sets of zomng regulatIOns the
underlyIng and the overlay zomng reqUIrements Local admimstratIOns can use
dIfferent types of zomng In theIr cOmbInatIOns WIth overlay zones, and a zone WIth
speCial reqUIrements, (such as procedures on permIts' Issuance, heIght lImIts or facade
tnms) that cover more than one zonmg dlstnct on the tradItional zomng map and do
not change the underlYIng use and denSIty standard

Excerpts from Fairfax County VIrgInIa's Overlay DIStnCt RegulatIOns are helpful to
show how mumcipalItIes may apply overlay zomng

Sec 7-101 Purpose and Intent

Overlay dIstncts, as presented m thIS ArtIcle 7, are created for the purpose of
lIllposmg speCial regulatIOns m gIven deSIgnated areas of the County to accomplIsh
stated purposes that are set forth for each overlay dIStrIct

14 For example In FlOrida a Beach Impact Fee Ordinance requires developers contribute to a
fund based on the prOjected recreational demand resulting from the proposed development on
beach-front property
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Overlay dlstncts shall be m addItIon to, and shall overlap and overlay all other
zonmg dIstrIcts wlthm whIch lands placed m each dIstrIct also lIe m one or more of
the other zonmg dIstrIcts provIded for by thIS Ordmance

Sec 7-102 EstablIshment

In general, overlay dIstrIcts and amendments thereto shall be establIshed m the same
manner and by the same procedures set forth m ArtIcle 18 for other zonmg dIstricts
provIded for by thIS Ordmance, unless such procedures are qualIfied by the
provIsIons of a partIcular overlay distrIct as set forth herem

If conflIcts anse between the reqUIrements of the overlay zone and the
underlymg zone, a munIcIpal code WIll usually mdlcate wmch regulatIOn Wlll preval1
The overlay regulatIOns generally prevail because they are usually more restnctIve IS

CommumtIes can thus "map out" areas of concern, sometimes Wlth the help of outsIde
experts, and then Implement an appropnate overlay zomng ordmance

Estabhshment of overlay zones, due to theIr mherent flexlblhty, presents an
attractIve alternative to a munlclpahty that has already zoned the entIre town and
needs only to alter the zomng for the benefit of a specIfic area Overlay zones are
fleXIble because they may be specIfically tal10red to apply only to the underlymg
parcels requmng regulatIOn ThIS flexlblhty saves the mumclpahty the trouble and
expense of amendmg the underlymg zomng for Just a few parcels and does not affect
the apphcablhty of the underlymg zonmg regulatIOns to every parcel m the dlStnCt In
addItion, overlay zones may be utIhzed on a state or regIOn Wlde basIS to control land
use m dlStnCtS that extend over mumclpal boundanes Further, an overlay zone IS
fleXIble because there IS no preCIse format It must follow Rather, overlay zomng
SImply encompasses any addItIOnal zomng regulatIOns that govern or modIfy the uses
of any underlymg dlstnct

Most mumclpahtIes that have enacted local envIronmental regulatory
programs have utlhzed overlay zones For example, San DIego, Cahforma, uses an
overlay zone to protect the Tecolate Canyon Natural Park area from uncontrolled
reSIdentIal development Blrmmgham, Alabama and New Hanover County, North
Carohna, have enacted more general natural resource conversatIOn overlay dlStnCtS to
protect Important envIronmental resources that are located throughout the underlymg
zones New Hanover County's conservatIOn overlay zone eXIsts specIfically for the
preservatIOn of ecologIcal resources such as swamp forests, natural ponds, pnmary
nursery areas, and salt marshes It thus subjects development Wltllin or affectmg such
areas to the reqUIrements of both the underlymg dIStrICt and the overlay zone SpeCIfic
regulatIOns Wlthm the ordmance regulate denSIty reqUIrements, conservatIOn space

15 See Pnnce George s County, MD , Proposed Chesapeake Bay Cntlcal Area Plan and
Policy Overview 2-7 (May 21, 1987) (The overlay zOning teChnique allows for the
modification or augmentation of speCific regulations while, for the most part, eXisting
regulations remain Intact "), Cottage Grove, Mlnn City Code art VIII Sec 28-69 (c) (Supp
1983) ('Within the overlay dlstrrct, all uses shall be permitted In accordance With the
regUlatIons for the underlYing zOning dlstncts, prOVIded, that such uses shall not be entitled to
or Issued the approprrate development permit until they have first satisfied the additional
reqUIrements established In thiS article )
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preservation, buffer stnps, conservatIOn space setbacks, and retentIOn of runoff from
developed areas 16

Spokane County and the CIty of South Tacoma, both m Washmgton state,
have enacted overlay zones specIfically to protect the qualIty of the regIOn's dnnkmg
water contamed m groundwater aqUIfer systems The focus of the regulatIOns are to
protect water qUalIty by requmng permIts for the use of certam tOXIC matenals on
property withm the overlay zone In addItIOn, Cottage Grove, MInnesota, has Isolated
a smgle envIronmental area WIthm Its borders, the MISSISSIppI RIver, and has chosen
to protect It through the use of an overlay zone 17 In thIs zone, Cottage Grove
regulates growth m the vlcimty of the nver to protect the nver's transportatIOn,
ecologICal and recreatIOnal benefits

Overlay zonmg IS more effectIve at protectmg envIronmentally senSItive lands
than other land use controls because It adequately addresses the weaknesses of those
controls and takes an addItIOnal step to further protect the enVIronment Overlay
zomng meets the shortcommg of pure EuclIdean zomng - - protectmg SOCial and
economIC values whIle Ignormg envIronmental values - - by allOWIng mumcipalItIes
to create zones speCIfically for regulatmg the treatment and effects of development on
the enVIronment

Overlay zomng also makes up for the shortcommgs m federal, state and local
NEPA's whIch suffer from sUbjectIve EIS reports Overlay zones utIlIze ObjectIve
standards rather than developer-Imposed standards to measure enVIronmental Impact
In addItIOn, overlay zones correct another shortcommg of the NEPA process - lack of
admimstratIve and JUdICIal reVIew of EIS's - - m that all zomng actIOn IS subject to
admimstrative reVIew through a deSIgnated appeals board and then, once
admimstrative appeals are exhausted, an aggneved party may have access to the
courts Overlay zomng m effect mImICS the EIS process, whIch IS NEPA's attempt to
supenmpose envIronmental conSIderatIons upon land use regulatIOn Overlay zones,
however, do so WIth ObjectIve standards that help elImmate conflIcts of mterest and
are more attuned to enVIronmental protectIOn

2 1 4 Overlay Zones and Performance Standards

Not only do overlay zones meet most of the madequacies of other land use
controls but they also go one step further m protectmg envIronmentally senSItIve areas
by establIshIng performance standards Performance standards are defined as "crItena
establIshed to control nOise, odor, smoke, tOXIC or noxIOUS matter, VIbratIOn, fire and
explOSIve hazards, and glare or heat generated by or mherent m uses of land or
bmldmgs ,,18 Performance standards can also be used to regulate stormwater runoff,
soli eroSIOn, and vegetatIOn protectIOn Commumtles utlhzlllg overlay zones mallltam
eXlstlllg Euchdean zonmg but add another level of regulatIOn through speCial use
prOVISIons

16 Id At Sec 59 4-4 to 59 4-5
17 Cottage Grove Mmn , ZOning Ordmances art VII, sec 28-69 (b) (1983) (MISSISSiPPi River
Corndor Critical Area Overlay District)
18 R Anderson, American Law of ZOning sec 16 11, at 67 (1977)
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Through these provlSlons land owners may use theIr land for uses other than
those specIfied m the zomng ordmance If they meet specIfic envIronmental
performance cntena These cntena generally delIneate the key functIOns that the
commumty Wishes to preserve, such as the water retentIon capabIlItIes of wetlands
Landowners are allowed to develop the land any way they Wish If they can show that
It Will not adversely affect these natural processes

Performance standards are a supplement to and not a replacement for overlay
zones The overlay segregates the envIronmental area to be protected and the
performance standards preserve natural functIons or processes mdependent of the
zonal desIgnatIOn Thus, the protectIon of envIronmentally senSItIve lands occurs on
two levels the delmeatIOn of the areas to be preserved (overlay zomng) and the
creatIOn of performance standards for all such land SImIlarly sItuated Performance
standards used m an overlay zone further protect the enVIronment because they
reqUIre all landowners In a buffer zone, not Just those WIthm or Immediately adjacent
to the protected area, to adhere to the standards

Although no local government has totally abolIshed ItS EuclIdean zomng
dIstncts, many have adopted performance standards to compensate for the major
shortcommgs of EuclIdean zonmg SpeCIfically, performance standards address the
mherent weaknesses m tradItIonal ordmances that define permItted and prohIbIted
uses m a zone Because thIs lIst-type zomng cannot pOSSIbly encompass all uses that
may eXIst m the future, and because It Ignores the WIde vanatIOns of Impact of
dIfferent uses, It IS mherently mefficient Performance standards rectIfy thIs SItuatIOn
by allOWing all uses as long as each and every use meets the standards for that dIstnct

An Ideal combmatIOn to preserve envIronmentally senSItIve lands would be
the use of an overlay zone, With ItS abIlIty to be taIlored to fit closely over the often
Irregular shape of such lands, and the use of performance standards - - both pnmitIve
and preClSlon standards - - to ensure that potentially offenSIve by-products from
partIcular land uses Will not reach envIronmentally harmful levels Such a zone IS
proposed for Chesapeake Bay, Maryland, and SImIlar zones already eXIst m the New
Jersey Pmelands, Sambel Island, Flonda, and the coastal zones ofRhode Island

The Chesapeake Bay CntIcal Area CommISSIOn developed cntena to preserve
the enVIronmental mtegnty of the Chesapeake Bay It reqUIres local governments m
the cntIcal area to develop theIr own land use programs that are conSIstent With thIS
cntena POllce George's County, Maryland, chose to meet thIs reqUIrement by
creatmg three county-Wide overlay zones the Intense Development, the LImIted
Development, and the Resource ConservatIOn Zones The zones Will utIlIze preCISIOn
and pnmitIve performance standards

New Jersey created an overlay zone to preserve a one mIllIon acre ecosystem
ofpme forests, aqUIfers, and cranberry bogs Although, the zone's admimstratIon was
headed by a state commISSIOn, local governments WithIn the zone would be re­
empowered to zone after they adopted a master envIronmental plan conSIstent With
that of the commISSIOn The zone utIlIzes both pnffiltIve and preCISIOn standards
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2 2 RIpanan and Open Space Management
Water QualIty Control

Land development reduces the amount of natural or open space If
development contmues WIthout proper plannmg, a CIty, county or state WIll face
fragmentatIOn or complete loss of natural space, wInch can have dIsastrous
consequences on the ecology ofthe area, especially on degradatIOn ofwater resources
Natural space along nver comdors IS referred to as the "RIpanan zone" The RIpanan
zone IS generally composed of the stream, Its flat floodplam, the steeper banks, and
the uplandsl9 whIch are often wooded

The RIpanan zone performs a vanety of cntIcal functIOns related to water
resources, such as controllmg floods, trappmg sedIments, filtenng out tOXins and
supportmg a nch assortment of WIldlIfe and plant speCIes These same areas are often
favored for development because they are flat, arable, or have hIgh reSIdential value
Developmg these areas, however, reduces theIr capaCIty to fulfill theIr functIOns and
threaten the health of the surroundmg enVIronment

RIpanan zones can mamtam the followmg functIOns essentIal to preservmg the
ecologIcal mtegnty of an area

• ModeratIOn of water flow Floodplam vegetatIOn (not farmland or paved
areas) acts as a smk, absorbmg much of the flood water and slOWIng the
flood

• Nutnent and sedIment filtratIOn A RIpanan zone can filter nutnents,
chemIcals and toxms attached to sedIment or dIssolved m surface runoff,
groundwater or soIl water (water stored m soIl)

• Temperature regulatIOn Overhangmg and near stream vegetatIOn lowers
water temperature and prOVIdes habItat that many fish speCIes depend on

• Bank stabIlIzatIOn A RIpanan zone stabIlIzes a stream's banks by
provIdmg structure through Its system of roots

• Food and habItat for aquatIC communIties VegetatIOn WIthIn RIparIan
zones also offers Important cover and source of food for fish

The deSIgn of RIpanan zones depends on the surroundmg land uses, the
ecology of dIfferent sectIOns of land adjacent to water bodIes and the lands abIlIty to
filter pollutants from runoff When desIgnmg the WIdth and locatIOn of RIpanan
zones one should conSIder the follOWIng

• Make RIparIan zones or greenways contmuous along the nver and both
SIdes of the nver,

• Include the nver's floodplam, npanan forest, assocIated wetlands,
mtermIttent tnbutanes, gullIes, and swales,

• Undertake a comprehensIve study of the SIte's sedIment and nutnent flow
to establIsh how much IS entenng the RIpanan zone and how much It wIll
need to filter,

19 An "upland" IS uphIll, away from, or perpendIcular to, the stream
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• Base RIpanan zone WIdth on a comprehensIve study of the sIte RIpanan
greenways whIch neIghbor mtensIve land uses such as clear cuttmg,
mdustrIal uses, and shoppmg malls WIll need to be wIde enough to absorb
excess nutrIents and toxms

• RIparIan zones may be graded or categonzed based on theIr ablhty to
absorb and filter run-off and flood water

• Mamtam a band of natural vegetatIOn along the stream bank to protect ItS
temperature moderatIOn functIOn

• Supplement natural sedIment trappmg functIOn of the npanan area WIth
retentIOn basms or vegetated berms where necessary

• Allow recreatIOnal and educatIOnal uses and lImIted mdustnal and
resIdentIal uses 10 select areas

RIpanan zones are a cntIcal element 10 floodplam and sensItIve land
management, and have been mcorporated 10 many local US land use plans One
example of such a plan IS found 10 Atlanta, GeorgIa

The Chattahoochee RIver IS the largest stream 10 the Atlanta regIon The nver
proVIdes over 70 % of the dnnkmg water for the area, treated wastewater IS
dIscharged mto the nver for aSSImIlatIOn, water IS dIverted for ImgatIOn, and
manIpulated for hydro-electnc power generatIOn The nver also drams excess storm
water, supports fish and proVIdes food and habItat for WIldlIfe

The MetropolItan RIver ProtectIOn Act reqUIred the Atlanta RegIOnal
CommIssIon to develop a plan to protect the land and water resources of the
Chattohoochee nver comdor The plan was to create standards that

• Protect the water qUalIty of the nver and publIc water supphes
• Protect recreatIOn values
• Prevent actIVItIes that contrIbute to floods and flood damage
• control erOSIOn, SIltatIOn and the mtenslty of development
• PrOVIde for the locatIOn and deSIgn of land uses, and
• comprehensIve planmng for the stream comdor

The Atlanta RegIOnal CommIssIOn deVIsed three sets of standards that mclude,
VulnerabIlIty standards, buffer zone standards, and floodplam standards The
vulnerabIlIty standards reqUIre that all land IS placed 10 SIX categones based on natural
charactenstlcs MaxImum lImIts on land dIsturbance (any actIVIty dlsturbmg land
actIVIty and eXlstmg vegetatIOn) and ImpervIOUS surfaces (any paved, hardened or
structural surfaces) are set for each category and are stated as percentages of the area
10 the category 50 feet of vegetatIOn must be left 10 Its natural state along banks of
the nver and 35 feet along the banks of other flow1Og streams WIth10 150 feet the
plan generally prombItS any structures or nnpervIous surfaces, WIth hmlted exceptlOns
for footpaths, bndges and water mtakes Floodplam standards are reqUIred m the 100
and 500 year floodplam, mcludmg removal of soIl mtroduced as land fill
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2 3 Floodplam Management

Development m areas subject to floodmg may result m loss of lIfe and
property of sigruficant proportIons The US Federal Government has typIcally
prOVIded flood dIsaster relIef through the NatIOnal Flood Insurance Program 20 Wlule
the Federal program proVIdes much needed finanCial support for VIctIms of flood
areas, the consequence of the Federal program has been to proVIde SubSIdIes to
reconstruct areas subject to recurnng floods State and local governments realIzed a
land use planrung program to restrIct development m flood prone areas was necessary
to prevent further damage from floods State and local governments began to mstItute
approprIate land use controls by adoptmg floodplam management regulatIOns as part
oftheIr state, CIty and county land use plans

State floodplam regulatIOns vary m degree and form Some states have
statutes that speCIfically regulate or call for management of floodplam areas 21 Other
states rely on theIr general subdIVISIon control, zorung and or polIce power to "take"
prIvate property for the publIc purpose of managmg floodplams 22 Floodplams are
also mdirectly regulated by many states through such mecharusms as state eroSIOn,

23sedIment, stormwater, and pollutIOn control programs

In most cases state and local government floodplam regulatIOns have
succeeded m lImItmg loss of lIfe and property by Implementmg land use controls,
such as bUIldmg codes, subdIVISIon reqUIrements, zorung regulatIOns and other land
management tools that may encourage development deSIgned to WIthstand floodmg or
whIch does not concentrate people or property m floodplam areas so as to unduly rIsk
theIr safety By regulatmg sItmg, denSIty and qualIty of constructIOn m flood hazard
areas local governments can reduce a commuruty's vulnerabIlIty to damage Some of
the regulatory controls mcluded m a local government's flood management plan may
mclude

• Land use plannmg and mappmg For maxImum effectIveness any flood
regulatory program must be backed by solId techrucal data and good land
use planrung PotentIal flood hazard areas must be IdentIfied, and mapped
Flood hazard areas should be further dIVIded mto zones of comparable
rIsk, and these zones should form the baSIS of the land use plan

20 42 USC sec 4001-4128

21 Maryland Natural Resources Code Annotated, Sees 8-9A-Ol to 8-9A-09 Mmnesota Statutes
Annotated Sees 10401 to 10450, PennsylvanIa Statutes Annotated Sees 679101 to 679 601

22 Montana Annotated Statutes Sees 64010 to 64905 South Carolma Code Annotated Sees 6-7­
510,6-7-710, Utah Code Annotated Sees 10-9-10, West VrrgmIa Code Sees 8-24-28,8-24-39

23 Maryland Natural Resources Code Annotated Sees 8-1001 to 8-1008, New Jersey Statutes
Annotated Sees 4068-27 to 40 68-52, New York Envrronmental ConservatIOn Law Sees 34-0101 to
34-0133
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• Zomng Zomng can be used to control all aspects of land development,
from heIght, bulk and SItIng of structures, to the densIty and use of the land
Itself Where hazard zones can be clearly delIneated through mappIng,
zomng can be used to prohIbIt or control the placement and IntenSIty of
uses and actIVItIes WIthIn the zone 24 Flood hazard areas may be graduated
based on the seventy of the hazard for each partIcular SIte or area 25

• BuIldmg codes BUIldIng codes or mlmmum constructIOn standards are
often employed to protect reSIdents and protect property through such
regulatIOns as mImmal floor elevatIOns, proper anchorage of structures and
floodproofing of sectIOns subject to flood InundatIOn BUIldIng codes may
also be used to affect older bUIldIngs In flood zones that present hazards to

26a commumty GradIng and draInage reqUIrements for new bmldmgs are
also Important for SIte planmng and can be used to mItIgate floodIng,
stabIlIze SOlIs and prevent eroSIOn

• FleXible land use regulatIOns Land use regulatIOns should also proVIde a
"safety valve" permIttIng the local govermng body to allow for exceptIOns
to the regulatIOns when applIcatIOn of the restnctIOns would cause
IndIVIdual hardshIp WIth lIttle commumty gaIn 27 Such safety valves may
Include vanances, speCial permIts, and procedures for speCial reVIew
These approaches WIll preserve the overall faIrness of the regulatory
scheme

Let us conSIder an example of regulatIOn of such areas m Boulder County,
Colorado

Boulder County In Boulder, Colorado passed a FloodplaIn overlay zone as part
of ItS Land Use Code 28 The overlay zone IS dIVIded Into Floodway and FloodfrInge
zones Uses are deSIgnated for each zone Uses are permItted In the "Floodway", or
the area at greatest nsk of flood, to the extent that they are not prohIbIted by an

24 For example, LIttle Cottonwood Canyon, Utah adopted a smgle multIple hazard zone m Its zonmg
regulatIOns ConstructIon of permanent structures IS not permItted m areas subject to flood hazard

25 Graduated use restnctIOns may be used such that only open space uses such as agncultural uses, golf
courses, parkmg areas etc are permItted m "hIgh hazard" areas In "general hazard" areas constructIOn
gmdelmes are establIshed for fIrst floor elevatIons and floodproofmg UNITED STATES WATER
RESOURCES COUNCIL, 2 REGULATION OF FLOOD HAzARD AREAS TO REDUCE FLOOD LOSSES 165-170
(1971)

26 For example the CIty of Los Angeles amended Its bmldrng code to reqUITe that all pre-1934
unremforced masonry bmldmgs be eIther strengthened or removed The ordmance establIshed both
remforcement standards and a system of pnonties for handlmg the CIty'S estImated 8,000 target
bmldmgs

27 WaIvers and other safety valve prOVISIons are routmely mcluded m most zonmg enablmg acts such
as that found m Colorado COLO REv STAT Sec 31-23-301 (1986)

28 Boulder County Land Use Code, Secs 4-400 to 4-409
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underlymg zomng dIstrIct and only If they do not adversely effect the efficIency ofthe
floodway, change dIrectIOn of flow or mcrease base flood heIghts The entIre
floodplam area IS subject to performance standards

(a) Floodproofing standards shall be met as follows

(l) Such bUIldmg or structure shall be floodproofed to the flood protectIOn
elevatIOn m such a manner that the bUIldmg or structure IS watertIght With
walls substantIally Impermeable to the passage ofwater,

(2) Such bUlldmg or structure shall have structural components capable of
reslstmg projected hydrostatIc and hydrodynamIc loads and the effects of
buoyancy, and

(3) Such floodproofing shall be certIfied by a Colorado regIstered profeSSIOnal
engmeer or regIstered arcrntect to comply WIth trns subsectIOn

(a) Hazardous matenals no person shall store a hazardous substance at or below the
flood protectIOn elevatIOn for the area of the floodplam m wrnch It IS located

(b) All structures shall be

(2) DeSIgned and adequately anchored to prevent flotatIOn, collapse, or lateral
movement of the structure resultmg from hydrodynamIc and hydrostatIc
loads, mcludmg the effects ofbuoyancy,

(3) Constructed With matenal reSIstant to flood damage,
(4) Constructed usmg methods and practIces that mlmmlze flood damage,
(5) Constructed WIth electrIcal, heatmg, ventIlatIOn, plumbmg, and aIr

conditIOnmg eqUipment and other servIce facIlItIes that are deSIgned and
located so as to prevent water from entenng or accumulatmg wlthm the
components dunng condItIons of floodmg, and

(6) DeSIgned so that fully enclosed areas below the lowest floor that are
subject to floodmg shall be deSIgned to automatIcally equalIze hydrostatIc
flood forces on extenor walls by allOWing for the entry and eXIt of
floodwaters

Development IS allowed m the "Floodway" upon applIcatIOn to the County
Engmeer and Issuance ofa floodplam development permIt Development m the
"Floodfrmge", or areas less susceptIble to flood, also reqUire a permIt from the
County Engmeer Any use permItted m the underlymg zone may be permItted m the
"Floodfunge", proVIded the use meets the floodproofmg reqUirements of the Act
Floodproofing reqUirements are as follows
• All msubstantIaI Improvements where the lowest floor of the Improvement is not

above the flood protectiOn elevatiOn shall be floodproofed so the structure is
watertight, anchored to prevent flotatiOn, collapse or lateral movement of the
structure All improvement must be certified by an Engmeer

• New constructIOn or substantIal Improvements shall have the lowest floor elevated
to or above the flood protectIOn elevatiOn
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• The storage or processmg of matenals that are buoyant, flammable, explosIve, or
m tImes of floodmg could be mJunous to human health, anImal or plant lIfe shall
be above the flood protectIOn level

2 3 1 RIparIan Area Management

RIpanan zones are a cntlcal element m floodplam and senSItIve land
management, and have been mcorporated m many local U S land use plans One
example of such a plan IS found m Atlanta, GeorgIa The Chattahoochee RIver IS the
largest stream m the Atlanta regIOn The nver proVIdes over 70 % of the dnnkmg
water for the area, treated wastewater IS dIscharged mto the nver for asSImIlatIOn,
water IS dIverted for rrngatIOn, and mampulated for hydro-electnc power generatIOn
The nver also drams excess storm water, supports fish and proVIdes food and habItat
for wIldlIfe

The MetropolItan RIver ProtectIOn Act reqUIred the Atlanta RegIOnal
COmmISSIOn to develop a plan to protect the land and water resources of the
Chattohoochee nver comdor The plan was to create standards that

• Protect the water qualIty of the nver and publIc water supplIes
• Protect recreatIOn values
• Prevent actIVItIes that contnbute to floods and flood damage
• control eroSIOn, sIltatIOn and the mtensIty of development
• ProVIde for the locatIOn and deSIgn of land uses, and
• comprehensIve planrung for the stream comdor

The Atlanta RegIOnal CommISSIOn deVIsed three sets of standards that mclude,
VulnerabIlIty standards, buffer zone standards, and floodplam standards The
vulnerabIlIty standards reqUIre that all land IS placed m SIX categones based on natural
charactenstIcs MaxImum lImIts on land dIsturbance (any actIVIty dlsturbmg land
actIVIty and eXIstmg vegetatIOn) and ImpervIOUS surfaces (any paved, hardened or
structural surfaces) are set for each category and are stated as percentages of the area
m the category 50 feet of vegetatIOn must be left m ItS natural state along banks of
the nver and 35 feet along the banks of other flowmg streams WIthm 150 feet the
plan generally prohIbIts any structures or ImpervIOUS surfaces, WIth lImIted exceptIOns
for footpaths, bndges and water mtakes Floodplam standards are reqUIred m the 100
and 500 year floodplam, mcludmg removal of soIl mtroduced as land fill

3 LEGAL BASIS FOR USE OF NATURAL RESOURCES AND
ECOLOGICAL ACTIVITIES IN RUSSIAN CITIES

Development of a legal mechamsm for regulatmg ecologIcal urban planrung
for land use and real estate mvestments (1 e capItal mvestment m land, commerCial
and reSIdentIal real estate, other real assets m the productIOn and servIces sector) m
RUSSIan CItIes mvolves a substantial number of laws and regulatIOns because thIs
mechamsm lIes at the ')uncture" of ecologIcal law proper, land law and urban­
planrung laws In addItIon, thIs mechamsm must be establIshed WIth due regard for
the eXlstmg dIVISIOn of power between CItIes, federatIOn subjects and the federal
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government, the establIshed structure and procedures for coordmatIOn between
governmental agencIes m management of natural resources, land allocatIOn,
envIronmental protectIOn, archItecture, samtary mspectIOn, etc

It IS beyond the scope of thIs Manual to proVIde a comprehensIve reVIew of
legIslatIOn m every one of the above lIsted areas The purpose of thIS sectIOn IS to
reVIew envIronmental protectIOn Issues WIthm the sphere of local government, and
Identrfy some unresolved problems m the legIslatIOn on use of natural resources and
typIcal defects m management of urban ecologIcal actIVItIes, pnmanly those relevant
to or dIrectly connected WIth urban land use and development regulatIOn

We wIll start by pomtmg out that successful legIslatIon on use of natural
resources and enVIronmental protectIOn IS closely tIed to the legal resolutIOn of the
Issue of ownershIp nghts to land (and, naturally, other natural resources) However,
effectIve land legIslatIOn lacks the basIC structural element to establIsh new land
relatIOns - a federal law on land (new Land Code) ArtIcle 17 of the CIvIl Code,
governmg ownershIp nghts to land and other matenal nghts to land and whIch may be
used as the startmg pomt for the whole set of land laws IS not effectIve untIl enactment
of a Land Code DespIte the shIft m pnontles demanded by the market, the focus m
the legIslature IS stIll on agnculturallands, WIth no detaIled regulatIOn on use of urban
lands and land for mdustnal, transport faCIlItIes and other speCIal uses

However, land legIslatIon IS wlthm the Jomt JunsdictIOn of the FederatIOn and
ItS subjects Therefore, m a number of the subjects, a proVISIon on nghts of the
subjects, to adopt theIr own laws (If there are no federal laws) IS mcluded m the
dIVISIon of power agreements bemg negotIated on Issues ofJomt JunsdictIOn between
the FederatIon and ItS subjects Hence, those subjects of the RF who are really
mterested m Implementmg land reforms have the opportunIty to adopt theIr own land
laws

SImIlarly, there IS no law code on urban ecology WIth the status of a law One
cannot help but agree WIth S A Bogolyubov, an emment RUSSIan legal expert m
urban ecology, that we "need a speCIal law regulatmg the entIre complex of legal
relatIOns on use of natural resources WIthIn a CIty or settlement (land use, water use,
flora and fauna protectIOn, aIr qualIty and other natural elements wlthm a CIty or a
settlement)"29 The central law m current ecologIcal legIslatIOn IS stIll the 1991 Law
"On EnVIronmental ProtectIOn,,30 Adopted long before the new CIvIl Code and the
Law "On General Pnnclples of Orgamzmg Local Self-Governance", thIs law faIls to
reflect realIty and attracts the JustIfied cntIcism of many speCIalIsts As IS known, a
new law on envIronmental protectIon IS presently bemg drafted

The nghts of local self-governance m the sphere of envIronmental protectIOn
are regulated by a number of federal laws and laws of the federatIOn subjects The
most Important among them are

29 S A Bogolyubov, Yu G Zhankov Legal baSIS of ecologIcal actiVItIes m the CIty Moscow, 1995,
P 16

30 Laws of the RF amended No 2397-1 dated 21 02 92 and No 5076-1 dated 02 06 93
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1 Law ofthe RSFSR dated 140782 "On AIr ProtectIon"
2 Law of the RF dated 190491 # 1034-1 "On Samtary EpIdemIOlogIcal Safety of the
PopulatIOn"
3 "RF Land Code" dated 25 04 91 # 1103-1
4 Law of the RSFSR dated 19 1291 # 2060-1 "On EnVIronmental ProtectIOn"
5 "Fundamentals of the RUSSIan FederatIOn LegIslatIOn on Forestry" dated 06 0393 #
4613-1
6 "RF Water Code" dated 16 11 95 # 167-FZ
7 Law ofthe RF dated 140395 # 33-FZ "On SpeCially Protected Nature Areas"
8 Law ofthe RF dated 240495 # 52-FZ "On Arumal LIfe"
9 Law of the RF dated 280895 # 154-FZ "On General Pnncipies of Orgamzmg
Local Self-Governance m the RUSSIan FederatIOn"
10 Law ofthe RF dated 23 11 95 # 174-FZ "On EcologIcal ExammatIOn"

WhIle the laws regulatmg legal relatIOns m dIfferent aspects of use of natural
resources define the authonty of local self-governance m each partIcular sphere, the
laws which establIsh the general pnncipies of local self-governance permIt RF
mumcipalItIes to establIsh local rules Thus, m ArtIcle 6 of "On General Pnncipies of
Orgamzmg " Paragraph 9 speCIfically IdentIfies the "regulatIOn of plannmg and
development of areas WIthm the mumcipal establIshment" as lymg withm the
authonty of local self-governance (whlch means the nght to adopt local zomng rules
for land use and development purposes31

) Paragraph 12 SImIlarly IdentIfies
"regulatIOn of use ofwater sources oflocalimportance "(whIch, m partIcular, means
the nght to establIsh provlSlons WIthJ.n the land use regulatIOn the use of nparian
areas), Paragraph 29 proVIdes for "partICIpatIOn m envIronmental protectIOn actIVItIes
WIthin the area of the mumcipal formatIOn"

These laws and regulatIOns form the legal background for development of a
mumcipal legal base m the area of ecology However, It must be admItted that a
number of Important Issues concermng the defimtIOn of nghts of federal and regIOnal
authonties and local self-governance m land use and urban-planmng regulatIOn need a
specIal legal act In partIcular, the law "On EnVIronmental ProtectIOn" grants the nght
to Issue permIts for dIscharge of pollutants to agenCIes of Mmpnroda, governments of
the federatIOn subjects and local agenCIes

Also, although the dIVISIon of ownershlp of land and other natural resources IS
declared m the ConstItutIOn and a number of federal laws, m partIcular, m the Land
Code and Water Code, - namely, m federal ownershlp, state ownershlp of kraI]S,
oblasts, etc, and mumcipal ownerslup - m practIce such a classIficatIOn has not yet
been legally formulated for speCIfic land parcels and a nature faCIlItIes

31 It IS pertment to note here that ArtIcle 23 of the draft Urban Plannmg Code gives the authonty to
local-self-governments" for adoptIOn and amendment of town-plannmg and development rules, other
regulatIons oflocal self-governments m the sphere oftown-plannmg and architecture", and ArtIcle 27
asSIgnS such actIVItIes to local town-plannmg and archItectural agencies
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Another fundamental law m the sphere of envIronmental protection - "On
EcologIcal ExammatIOn" provIdes that such reVIew IS carned out by specially
authonzed state agencIes, and the powers of local self-governance are lmllted to
assIgmng experts to partIcIpate m the seSSIons of expert commISSIons as observers It
IS also provIded that such expert reVIew IS mandatory for all constructIOn, renovatIOn,
reconstructIOn projects at every stage startmg With the feasIbIhty study

The fact that the InstItute of EcologIcal ExammatIOn and EnVIronmental
Impact needs to be reorgamzed and adopted to eXIstmg reahty has been dIscussed for
a long time among professIonal ecologIsts and meets With httle dIsagreement It wIll
be enough If we CIte as an example the pomt of VIew of a famous RUSSIan architect
and speciahst m CIty planmng theory, Mr Giasichev, who sald that ecologIcal
exammatIOn IS mhented from the centrahzed planmng system Without hardly any
changes and IS conducted accordmg to old procedures Accordmg to these procedures,
the customer and the examImng mspector IS one and the same government agency In
hIS opimon, there should be several levels of the ecologIcal exammatIOn

32dIstmgUIshed

A N Kosarikov, Chalffilan of the "Urban Ecology" sectIOn of the Umon of
RUSSIan CIties, thmks that current processes necessItate reVIew of the eXIstmg system,
pnmanly m terms of lmkmg the tradItIOnal structure of speCIally authonzed federal
agencIes on envIronmental protectIOn wIth local self-governance of large mdustnal
centers 33

The current practice m this area also IS not dIrected at correctmg the overall
deficIency of the federal legIslatIOn on assessmg envIronmental Impacts and the
overall deficIency of the Government EcologIcal ExammatIOn Report related to the
fact that these procedures are not pubhc, do not make provISIons for such an Important
thing as the opportumty of approvmg an ecologIcally "problematIC" project on the
condItIOn that envIronmental amelIoratIOn be undertaken They also are not supported
by such an Important element, as was shown above on the basIS of the Amencan
expenence, as thoroughly developed, preCIse quantItatIve parameters (nght down to
quantitative charactenstics of amehoratIOn measures) for many of the cntena used for
the ecologIcal exammatIOn

AnalySIS of procedural documents produced by MmstrOl, Mmzdrav,
Mmpnroda and other agenCIes shows that the system of cntena for envIronmental
qualIty of the urban area does not eXIst 34 Old rules are gradually abolIshed, but the

32 V L Glaslchev Examination as a tool of City policy Refer to InformatIon SectIon City S
Ecology' Union of RUSSian Cities City Ecology" N 7 July, 1996 M 1996, pages 53-63
33 Newsletter of the Umon of Russian Cities SectIOn "Urban Ecology", # 7, July 1996 p 7

34 Ecological safety of Cities durmg transItion to the market Proceedmgs of the I sCientific techmcal
conference on envIronmental protectIOn and ratIOnal use of natural resources of the "Urban Ecology"
Section ofthe Umon ofRussian CItIeS, 1993, p 9-18
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new ones have not been developed yet 35 DIfferent documents contam such tenn as
"dangerous substances", however, It IS not clear what these substances are

At present there IS a substantial need for use of "perfonnance standards",
whIch were mentIOned when the US expenence was descnbed, to less fonnal
ecologICal qualIty parameters, dIfferentiatIOn of SanItary and ecologICal standards for
dIfferent parts of the CIty, types of resIdential developments, mdustnal zones,
recreatIOn zones, etc

For example, at present recovery of small nvers m the center of a CIty IS hardly
pOSSIble, but, on the other hand, With respect to such nvers Improvements
made m dense development areas should not be copIed m new developments
DIfferentiatIOn IS also necessary for green spaces, air qualIty, water protectIOn
areas, etc In this case there WIll be no need to compare uncomparable
temtones, and greater attentIOn Will be focused on refimng the structure and
stabIlIty oftherr components

A comprehensIve ecologIcal survey of a CIty should be used to define zomng
(or structural) ecologIcal restnctIOns for dIfferent types of use and natural resources,
wmch can produce compact development of the CIty and a steady-state eqUipment of
ItS elements

AnalySIS of ecologIcal problems m urban temtones should take mto account
the speCIfics of urban-planmng structure and mterrelatIOn of mdividual components
WIthm It The maJonty of RUSSIan CIties have centers With reSIdential, admimstratIve
and commercial developments, mdustnal "estates" wIth satellIte settlements and
relatIvely new, purely reSIdential dIstncts A transport network Joms them m vanous
cobweb structures, the vectored mteractIOn of wrnch has a great Impact on the essence
and taxonomy of ecologIcal problems However, the eXIstmg admimstratIve and
regIOnal dIVIsIOn cuts such structures m pIeces (regardless of theIr mtegnty and
commonalIty of ecologIcal problems) Nature protectIOn agenCIes and agenCIes wrnch
deal With statistics frequently work With areas wmch conSIst of heterogeneous parts
and separate pIeces of the system

And finally, It has already been mentIOned, but needs to be pomted out agam,
that until now ecologIcal problems were resolved wIthout partICIpatIOn of the CItizens
In general the CIty populatIOn fights wIth partIcular enterpnses, power statIOn
constructIOn projects, waste processmg plants, but actually the populatIOn has never
been mvolved m envIronmental protectIOn The reason IS that the populatIOn does not
have any access to easIly-accessIble, truthful and, the most Important, understandable
mformatIOn People do not understand such quantltatlve mdexes as PDK (au
pollutIOn) People mostly care about the quahty of the enVironment Any ecological
program should not be aimed at decreasmg the PDK mdex, but at how people see theIr
CIty, block, surroundmg areas, nvers and parks and etc

35 Noteworthy, the European Commumty has practIcally completed work and IS startmg tranSItIOn to
umfied ecologIcal standards known as ISO 14000
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As for Use and protectIOn of watercourses and land use WIthtn the surroundmg
areas, they are regulated by the followmg legIslatIve and statutory acts of the RUSSIan
FederatIOn

1 RussIan FederatIOn Water Code, # 167- 6<; as of 11/16/95
2 RF Government ResolutIOn "On Approval of RegulatIons On Water ProtectIOn and
RIpanan Zones", # 1404, as of 11/23/96
3 RF Government ResolutIon "On Approval of RegulatIOn On Enforcement of PublIc
Control Over Use and ProtectIOn of Water BodIes", # 716, as of 06/16/97
4 RF Government ResolutIOn On Approval of RegulatIOn On RF M1ll1stry of Natural
Resources", # 588, as of 05/17/97
5 RF Government ResolutIOn "On Approval of RegulatIOn On the RF State
CommIttee for EnvIronmental ProtectIOn", # 643, as of OS/26/97
6 RF Government ResolutIOn "On Approval of Rules On Transfer mto Use of
PublIcly-Owned Water BodIes, DeVIse and ReVIew of Water Use Standards, and
Water Use and DIspOSItIon Llcensmg", # 383, as of 04/03/97
7 RF Government ResolutIOn "On Procedures for DeVIse, ReVIew, State Expert
AppraIsal, Approval and ImplementatIOn of Plans for MultIpurpose Use and
ProtectIOn of Water BodIes", # 1097, as of 10/13/96
8 RF Government ResolutIon "On Approval of RegulatIOn On Water BodIes PublIc
Momtonng", # 307, as of 04/14/97
9 RF Government ResolutIOn "On DeVIse and Approval of MImmum Cntena for
Adverse EnvIronmental Effects on Water ObJects", # 1504, as of 12/19/96
10 "RegulatIOns on Surface Water Control (Standard ReqUIrements)" approved by
Goskompnroda [State CommIttee for Nature and EnvIronmental Control] as of
02/21/1991
11 "DeVIse and Approval Procedures for EstablIshmg Standards of MaxImum
PermItted ConcentratIOn and Overall BIOlogIcal Impact of Polluters m Water BodIes
Used by FIshenes", approved by RF FIshmg Industry CommIttee, # 987, as of
12/06/95

ThIs lIst may be complemented WIth some more statutory acts and collectIOns
of constructIOn norms and rules, state standards

In conformIty WIth ArtIcle 65 of the RF Water Code the RF authontIes are
responsIble for mstItutmg rules and procedures govemmg the deSIgn of water
protectIOn and npanan zones, and establIshmg condItIons for theIr use Zones shall be
deSIgned and establIshed by the RF subjects ArtIcle 68 of the Code reads that central
government authontIes may delegate some of theIr powers related to water use and
control to local self-governance bodIes

Subsequent to the RF Water Code the RF Government passed another set of
RegulatIons called "RegulatIOns On Water ProtectIOn and RIpanan Zones", #1404, as
of 11/23/96 It supersedes the preVIOusly adopted RegulatIOn "On Water ProtectIOn
Zones along RIver, Lake and Water Reserve Comdors", # 91, as of 03/17/89
(amended as of 12/27/94 by the RF Government ResolutIOn, # 1428)
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A detaIled reVIew of these two documents and companson of them can be
found m AppendIx 1 Here It IS Important to mentIOn that the new RegulatIOns as well
as the old one are pnmanly dIrected at agncultural areas Moreover, RegulatIOn 1404
already clearly excludes from areas under ItS Junsdiction and establIshed WIdth of
water protectIOn and npanan zones transfemng the regulatIOn of theIr SIzes to local
CIty plannmg documents (Genplan) With the total absence of such zones under certam
condItIOns

4 SYSTEMATIC APPROACH TO INTEGRATION OF URBAN LAND
ECOLOGICAL CONTROL AND ZONING REGULATION

41 Methods of IntroducIng Land Use and Development RegulatIOn In Urban
RIparIan Areas and ExperIence of TheIr TestIng In the CIty of Novgorod

Many RUSSIan CItIes are located around or along nvers, lakes and other water
ways Such CItIes need a detaIled plan of managmg water protectIOn, npanan and
floodplam zones In order to preserve the hIgh qUalIty of water resources, control the
process of development of npanan and floodplam areas and proVIde for punficatIOn
of mdustnal and agncultural waste water ThIS ImplIes establIshment of parameters
for development and reqUIrements for permItted land uses m npanan and floodplam
zones, based on the eXIstmg or developmg zonmg rules and the CIty'S resources and
opportunItIes for Implementmg thIs kmd of regulatIOn One of the final results of
development of thIs plan Will be a senes of actIOns to transform and develop those
areas and parcels that do not comply WIth the reqUIrements of permItted uses of
npanan land (1 e they gam the status of "non-conformmg" use) or those areas that
reqUIre Improvement of ecologIcal condItIon or redevelopment, or those parcels that
can be used for new constructIOn The plan of regulatmg use and development of
urban npanan areas should be a part of the program of mumcipal development and
should correspond to the CIty (oblast) budget and the mvestment program FollOWing
are some recommendatIOns for developmg a mechanIsm to manage water protectIOn,
npanan and floodplam zones

If a CIty already has detaIled Zomng RegulatIOns or another regulatory
document on land use and development, a SImple and effiCIent way of Implementmg
the npanan land management plan could be the establIshment of a general water
protectIOn zone IncludIng npanan zone and floodplaIn zone Boundanes of these
zones and subzones should be determmed based on the speCIfic ecologIcal SItuatIOn
and shall be shown on correspondmg maps A local regulatory document should be
adopted as an amendment to the eXIstmg Zonmg RegulatIons or as a separate
document under ItS own tItle but based on and extendmg the RegulatIOns (we should
note by the way that many separate documents of tills kmd may be adopted not only
for some ecologIcal Issues, but also for illstonc preservatIOn and other Issues)
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Wltlun each zone, standards are establIshed proVIdmg for specIfic water
qualIty, supportmg a urufied condItIons for use of npanan land, flood protectIOn
measures and regulatIOn of development on espeCially allocated parcels To be exact,
regulatIOns and standards for development of water protectIOn, npanan and floodplam
zones should mclude

1) determmatIOn of several overlay zones (water protectIOn, floodplam and
npanan) havmg dIfferent SIzes and speCIal restnctIOns on theIr use, methods of
calculatmg the Width of such zones, officIal status of overlay zone maps,

2) a lIst of permItted and non-permItted land uses WIthm each zone,

3) addItIOnal regulatIOns based on restnctIOns on use of water protectIOn zones
With respect to maximum (capaCIty) parameters of real estate, technIcal and ecologIcal
standards, reqUIrements for flood protectIOn (for mstance, markIng the mlmmum level
for constructIOn above the flood lme or the heIght of the ground floor of bUIldmgs m
dIfferent zones, methods of constructIOn of new bUIldmgs and mfrastructure faCIlItIes,
etc,

4) speCIal measures With respect to the eXlstmg bUIldmgs that do not conform
to the reqUIrements establIshed for the three overlay zones under conSIderatIOn (and,
pOSSIbly, a lIst of real property havmg the status of "non-conformmg" use),

5) procedures for submlttmg the EnVIronmental Impact Statement and
procedures for conductmg ecologIcal exammatIOn of constructIOn projects wltlun
protectIOn zones, procedures for Issuance of speCIal permIts and constructIOn permIts,

6) procedures for supervlsmg land use and constructIOn m these areas,
determImng the degree of mvolvement, nghts and responSIbIlItIes of ecologIcal and
other agenCIes m the process of allocatIOn of land WItlun water protectIOn zones,
Issuance of addItIOnal approvals for redevelopment and constructIOn projects,
supervISIOn over constructIOn and use of real property that IS harmful to the
envIronment,

7) reqUIrements for updatmg the InformatIOn on the establIshed zones and ItS
aVaIlabIlIty to the publIc

AppendIX 5 contams a model RegulatIOn on Water ProtectIOn Zones adopted
as a separate document (or as a supplemented document to Land Use and
Development RegulatIOns) In Its general form, thIs document demonstrates how
some of the above mentIOned mechamsms for land use regulatIOn can be used to
develop an effiCIent strategy for protectIOn ofnpanan and floodplam zones

A model (step-by-step) procedures for development of a local regulatory
document on urban land use and development m npanan zones IS shown m the
follOWing diagram

34



Creation of a
working group to
develop the
Regulation

II

VIII

Development of the
Draft Regulation

VII

IX

Organization of
public meetings

I------t>ldevoted to the Draft
Regulation

X

Assignment of
responsibilities,
organizational
Issues, Involvement
of outside experts

III

Development of
approaches and
determination of the
scope of work

IV

Preparation and
transfer of the initial
map to the working
group

AnalySIS of data,
establishment of
land use subzones
and their boundaries

VI

Plotting primary
Information on the
map

V

Collection of all
available necessary

1-----+1data

Development of the
final version of the
map and Regulation

XI

Enforcement of the
Regulation

XII

Organization of
actiVities on
practical
Implementation of
the Regulation

The above model for developmg a legal/regulatory base and mtroducmg
pnncIples of land use zomng regulatIOn m npanan zones was tested m the CIty of
Novgorod Velda (Novgorod the Great) In the CIty of Novgorod, a "Temporary
RegulatIOn on RIpanan Zones of Water Courses WIthIn the CIty of Novgorod"
eXIsted, they were approved by ResolutIOn 152 of the CIty AdmImstratIOn of
11 1094 and developed accordmg to the superseted Federal RegulatIOn 91 mentIOned
above (see AppendIX 1) Thus, the task was to bnng the CIty document m hne WIth
current Federal RegulatIOn 1404 In addItIOn, the Land Use m the CIty and
Development RegulatIOns based on zomng pnncIples were already effectIve, Part II of
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the RegulatIOns contamed a specIal sectIon 2 3 "CharactenstIcs of Zones Shown on
the Umfied Map of EcologIcal RestnctIOns " It was proposed to develop thIs sectIOn
and mclude It m the text of future RegulatIOns

The first Issue that had to be resolved and was dIscussed WIth Deputy
AdnllmstratIOn Head and chIefs of the correspondmg admmistratIve departments was
whether to develop the RegulatIOn on RIpanan Zones as a separate document or as
part of these RegulatIOn In order to assess the first alternatIve, a model structure of
such a document was developed based on the analysIs of the Amencan local law on
npanan zones (see AppendIx 5) and a model text based on excerpts from the US local
law (not proVIded m thIS manual) As a result of thIS dIScussIon and based on the
proposal of the CIty ArchItecture and Urban Development CommIttee (see AppendIx
4), a deCISIon was made to develop a new RegulatIOn on Water ProtectIOn and
RIpanan Zones as part of the above stated SectIOn 2 3 of the RegulatIons One of the
Important consIderatIOns m makmg thIs declSlon was, apparently, the fact that m thIs
case the subject of the RegulatIon wIll be the urban land use, the adoptIOn of
regulatory documents on WhICh, as we have already stated above, IS WIthIn the
JurIsdICtIOn of local agencIes

In order to develop such a RegulatIOn, by the ResolutIOn of the AdmimstratIOn
Head, a CoordmatIOn Group was formed mcludmg the Deputy AdmimstratIon Head
who IS responSIble for ecologIcal Issues m the CIty, and representatIves of the
followmg departments of the CIty and oblast admimstratIOns and mumcipal servIces

- CIty Land Resource and Land Management CommIttee,
- CIty ArchItecture and Urban Development CommIttee,
- CIty EcologIcal CommIttee,
- Oblast EnvIronmental ProtectIOn CommIttee (for coordmatIOn),
- Oblast Water Management CommIttee (for coordmatIOn),
- Legal department of the CIty AdmImstratIOn,
- MumcIpal enterpnse "NovgorodskI Vodocanal",
- CIty Center for HygIene and DIsease Control

(Later, an expert of "Novgorodgrazhdanproject", who was a member of the CIty Land
Use and Development CommIssIOn, was mcluded m the group)

These departments and servIces are the baSIC agenCIes responSIble for Issues of
protectIOn of water resources and land use regulatIOn m npanan zones and thIS lIst
may be recommended to other CItIes creatmg SImIlar workmg groups ThIs group may
also mclude representatIves of other departments mvolved, and government
archItecture control agenCIes, m partIcular

When the workmg group IS formed, It IS necessary to resolve the Issue of
mvolvmg professIOnals, mcludmg archItects, planners, computer system mformatIOn
experts and ecologIcal experts In Novgorod, these local profeSSIOnals were
authonzed by the Group Leader to obtam all necessary mformatIOn and maps from the
correspondmg departments of the CIty admimstratIOn In addItIOn, the Draft
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Regulation was developed WIth the aSsIstance and partIcIpatIOn of outsIde consultants
of the USAID Program for Techmcal AssIstance

Dunng the first stage, the Workmg Group was supposed to prepare
recommendatIOns and proposals on the concept and contents of the new RegulatIOn,
mcludmg the mechamsm and procedures for regulatIOn of land use m water protectIOn
and npanan zones To do thIS, a questIOnnaIre was complIed and sent to members of
the group The mam results of thIS questIOnnaire are presented m AppendIX 4 The
results of thIS questIOnnaIre made It pOSSIble to obtain the viewpomts of the
correspondmg departments of the CIty admmistratIOn on key Issues and were used as
the basIs for approaches to these Issues when the Draft RegulatIOn was developed In
addItion, though the lllitIal verSIOn of the separate document based on the Amencan
law was rejected (due to conSIderable dIfficulties m adaptmg It to RUSSIan condItions),
all commentanes and suggestions receIved from the CIty and oblast departments m the
process of ItS dISCUSSIon were very useful and were used as the baSIS for development
of the structure, concept and baSIC proVISIOns of the Draft RegulatIOn

SImultaneously, all documents avaIlable on water protectIOn and floodplam
zones were collected and analyzed m the CIty Among the basIC documents were
Temporary RegulatIOn (TR) 152 and a Map for EstablIshment of RIpanan Zones of
the Rivers Volkhov and Veryazhka", developed pursuant to the TR m 1996, and an
Explanatory Note to the TR ThIs map was aVailable m electromc format and was
overlaid on the CIty zomng map Another baSIC document was "The Land Use and
Development RegulatIOns for the CIty ofNovgorod"

As for CIty RegulatIOn 152, tills document dIverges a great deal from Federal
Regulations 91 and 1404 An analYSIS demonstrated, first of all, that WIth respect to
non-permItted land uses, ItS reqUlrements are conSIderably stronger than the federal
reqUlrements m a npanan zone, any "mdustnal, housmg/communal, agncultural and
SOCIal constructIOn" IS proillbited, 1 e practIcally any constructIOn m general, willIe m
the federal regulatIOn thIS restnctIOn IS formulated m a completely different way
"constructIOn and reconstructIOn of bUlldmgs, structures, commumcatIOn faCIlIties and
other objects IS not allowed WIthout approval of water use and management agenCIes
of the Mlmstry of Natural Resources of the RUSSIan FederatIOn" (see AppendIces 1
and 3) In addItIOn, along WIth other dIsputable concepts, the CIty RegulatIOn does not
dIfferentiate between water protectIOn and nparian zones and, correspondmgly,
between theIr speCIal ecologIcal condItIOns Only the npanan zones are dIscussed,
willIe the water protectIOn zones are not mentIOned at all

Judgmg by the methods for calculatmg the WIdth of npanan zones, tills
concept combmes both the functIOn of protectmg the waterways from pollutIOn, etc
and the functIOn of protectmg reSIdents and real property from floods, because for
steep and clearly defined nver banks "the WIdth of the npanan zone IS measured from
the edge of the baSIC bank - 100 meters for the nver Volkhov and Ilmen Lake, and 50
meters for the nvers Pltba and Veryazha, whIch conforms to the standards of water
protectIOn zones (see RegulatIOn 91 and 1404), for shallow (gently slopmg) nver
banks the WIdth IS measured from the maxImum pomt of a 10 % probabIlIty of
spnng floodmg the same 100 or 50 meters are added to these values
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We do not have any ObjectIOns to these methods for calculatmg the level of
flood protectIOn, but note that accordmg to RegulatIOn 91 and 1404, the WIdth of the
npanan zone IS calculated not based on "the percentage of flood probabIlIty" but
based on the angle of the slope In the adjacent area (whIch proves the pnmary
functIOn of the npanan zone as that of preventmg pollutIOn of reservOIrs, mcludmg ,
RegulatIOn 1404 states, "reservOIrs espeCIally Important for fish Industry"), whIch IS
not the same thIng as flood protectIOn and whIch would bnng other results From the
flood protectIOn POInt of VIew, the value of 10 % flood probabIlIty m Novgorod, that
corresponds to 22 3-mark under the BaltIc system, seems to be well-founded, takIng
mto account that the 23-mark was reached m 1922, 1924, 1955, 1956 and 1966
(average 100-year flood mark In the CIty IS 21 meters)

The mam argument for use of such methods for calculatmg the npanan zone,
mcludmg water protectIon zones, presented by the Water Resources CommIttee of
Novgorodskaya oblast, was the speCIfic nature of water courses m the Oblast, and, m
partIcular, the fact that more than 50 nvers flow mto Lake lImen, but only one large
nver flows out of It The result of It IS that the map of npanan zones of the nvers
Volkhov and Veryazhka, developed based on the above methods, denves a rather
conSIderable percentage of the area from the total CIty area

Although the final conclUSIOns may be made only based on the results of
speCIal hydrologICal studIes, one can say that as the npanan zone calculated based on
the flood cntena conSIderably exceeds the SIze reqwred from the water protectIon
pomt of VIew (note that accordIng to RegulatIOn 91 and 1404 the npanan zones are
establIshed WIthm the water protectIOn zones), It IS eVIdent that there IS a need for
clear dIstInctIOn between restnctIOns on types of use of npanan zones that are
connected, on the one hand, to flood protectIOn conSIderatIOns and, on the other hand,
to protectIon of bodIes ofwater from pollutIOn

In addItIon, then m the fust case, In contrast to the current RegulatIons that
prohIbIt any "mdustnal, hOUSIng/communal, agncultural and SOCIal constructIOn m
thIs zones", we can recommend that a constructIOn permIt shall be Issued m these
zones only If the necessary techmcal and engmeenng reqwrements are met (for
mstance, fillIng the ground up to the 23-mark, fillIng WIth concrete, basement
reqwrements, etc) that guarantee the requued degree of protectIOn and safety of
bwldmgs and structures m flood tIme We also conSIder It necessary to dIstmgwsh
between the water protectIOn zones and npanan zones of the CIty

Based on the results of the completed analYSIS, recommendatIons of the
members of the coordmatIOn group, and based on the pnncIples of "the overlay"
approach stated above, the outSIde experts prepared draft amendments to the CIty Land
Use and Development RegulatIOns, I e SectIOn 2 1 related to the permItted and non­
permItted land uses as defined m Federal RegulatIon 1404, and SectIOn 2 3 related to
the orgamzatIOn and procedures for land use regulatIOn m npanan zones, assummg
that a conSIderable part of these standards WIll also be effectIve for the remaImng
parts of thIs SectIOn devoted to other of ecologIcal and nature protectIOn Issues
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Simultaneously WIth the Draft Amendments, a number of Issues were
presented to the CoordmatlOn Group In order to resolve them and develop a umfied
coordmated approach by all the group members - representatIves of the City and oblast
adminIstratIons, mcludIng

1) Issues of the diVISion of authonty between the City and oblast cOIIlIDlttees
and departments, Issues of the delegatIOn of power,

2) CrIterIa for determinIng the size and boundanes of protectIOn zones

aJ water protectIOn zones (detennmmg the zone WIdth by the average water
level m the summer, by topographIc, geological data, soIl analYSIS,
characterIstics of water collectIOn, eXistence of buffer zones),
bl rIpanan zones (correlatIOn of approaches of the Federal RegulatIOn 1404
and Temporary RegulatIOn of the City ofNovgorod 152),
cl flood zones (the zone Width accordmg to a 10% flood probabilIty or 1%
flood probabilIty and other crIterIa, formatIOn of subzones of a hIgh and low
flood hazard),

3) m additIon to the permitted and non-permitted uses m accordance With the
Federal RegulatIOn, what uses may be permItted m each zone?

4) whIch of the approval procedures reqUIre provIsIOn of additIonal ecologICal
mformatlOn (general zornng approval, specIal permit, constructIOn permit,
acceptance ofthe construction object)?

5) what lIst ofuses Will reqUIre specIal zonmg approval m these zones?

The next step was the diSCUSSion of the proposed Draft at the meetmg of the
CoordmatlOn Group, where the Draft was accepted as the baSIS for future work The
members of the CoordmatlOn Group were requested to prepare wntten comments on
the Draft and proposals on the above Issues

The representatIve of the Water Resources Committee pomted out that m order
for the committee to change ItS approach and make the tranSitIOn from regulatIOn of a
umfied rIparian zone to the three-tIered regulatIOn - water protectIOn, rIpanan and
floodplaIn zones - It would be necessary to study the draft boundanes of these zones
and the zones themselves The CoordmatlOn Group requested that a map of the water
protectIOn, rIparian and floodplam zones be prepared based on the CrIterIa for
establIshment of their boundanes stated m Federal RegulatIOn 1404, and that tills
map be overlmd on the baSIC map m the form of the boundaries m the Land Use and
Development RegulatIOns

When thIs manual was wntten, the members of the CoordmatlOn Group were
workmg on the amendments to the Draft and on the development of a mutual
understandmg on the above Issues
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A local professIonal desIgner was workmg on the map of water protectIOn,
npanan and floodplam zones, and on the development of addluonal regulatIOns for
those areas of "legal" zones that are located WIthIn (overlay WIth) the boundanes of
water protectIOn, npanan and floodplam zones, respectIvely

Further steps on mtroductIOn of the legal regulatIOn of land use and
development m npanan areas, shall be as follows

I) development of the amended and coordmated Draft Amendments and a
correspondmg map,

2) orgaruzatIOn ofthe Draft coordmauon up to Its approval and appomtment of
commIttees and persons to be responsIble for thIs

- orgamzauon of presentatIOns of the Draft to the pubhc, developers and
profeSSIOnals,

- makmg changes to the Draft based on the results of the pubhc open
dISCUSSIOn,

- submlttmg the final Draft to the CIty Duma,
- approval of the Draft as Amendments to the Land Use and Development

RegulatIOns m the CIty ofNovgorod

4 2 Methods and Prmclples of Development of MechanIsms and Strategies of
Regulatmg Land Use wIthm Sensitive Areas, Some General RecommendatIOns

Every CIty has ItS own unIque envIronmental problems and development goals
The charactenstlcs and scale of problems connected WIth land use vary dependmg
upon phYSIcal, demographIC, socIO-cultural and econoffilcal condItIOns of a specIfic
area ReachIng a balance between envIronmental protectIOn and development reqUires
a strategy for regulatmg land, water and other natural resources ThIs strategy should
proVIde for the appropnate protectIon of natural resources and SItes and also proVIde
for development of the urban land market In order to resolve thts "dual" problem,
local authontles and mterested CItIzens should dISCUSS and work out a mutual pomt of
vIew on thIs strategy takmg mto account the eXlstmg condluons and plans for
development of the area

We have already mentIOned several recommendatIOns m SectIOn 2 of thIS
Manual and m SectIOn 3 Therefore, we WIll not repeat them here agam In thIs
sectIOn, the authors prOVIde a more detaIled look mto some areas of local authontles'
acuvlty dunng development of regulatory mechamsms for ecologIcally senSItIve areas
and to summanze or add to recommendatIOns already gIven

4 2 1 Resource ConservatIOn Goals

When constructmg a senSItIve lands program there are eIght land management
goals which should be conSIdered These are as follows

1 1 Short term and long term Impacts of development upon senSIuve areas, the
reverslblhty of Impacts, and alternatIves to development
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SensItIve area programs should requITe the developer, whether publIc or
pnvate, to evaluate development Impact and consIder development and
preservatIon alternatIves Many programs reqUIre EnVIronmental Impact
Statements for larger programs Impact mformatIOn IS needed to apply regulatory
cntena

I 2 Uses mcompatible WIth sensItIve area values or hazards and not reqUInng a
sensItIve area locatIOn should be shIfted to other SItes

Development projects should be shIfted to alternate SItes If the total socIetal
benefits of development at the SItes equals or exceeds those WIthIn cntical areas
Programs often reqUIre developers demonstrate why proposed actIVItIes reqUIre
sensItIve area locatIOns and why alternate SItes cannot be used For example, the
Vermont SIte reVIew act demes permIts to larger developments where there IS
eVIdence that development or subdIvISIOn WIll endanger necessary WIldlIfe
habItat or endangered speCIes and that a "reasonably acceptable alternatIve SIte IS
owned or controlled by the applIcant whIch would allow the development of
subdIvISIOn to fulfill ItS mtended purpose"

I 3 Uses whIch cause nUIsances, threaten publIc safety, or VIOlate pollutIOn standards
should be prohIbIted

For example, the pnmary ObjectIve of floodway and erOSIOn area programs IS
the preventIOn of uses WIth senous "offsIte effects," blockmg flood flows,
acceleratmg eroSIOn, mcreasmg storm dramage, or causmg water pollutIOn

I 4 Resource areas should be protected from mcompatible uses

The encroachment of development mto renewable and nonrenewable resource
areas phYSIcally pre-empts resource use To protect resource areas from
mcompatIble reSIdentIal and second home development, Hawan and many local
commumties have adopted exclUSIve agncultural and forestry dIStnCtS

I 5 EssentIal water resource and related ecologIcal systems should be protected

The maJonty of senSItIve area programs have been adopted to protect the
quantIty and qualIty of mland and coastal waters and aSSOCIated nch plant and
amma! lIfe ProtectIOn of water resources and ecologIcal systems reqUIres a
multi-JunsdictIOnal perspectIve and conSIderatIOn of both mdividualimpacts and
the cumulatIve Impact of eXIstmg and antICIpated uses

1 6 Uses m hazard areas should be reasonably protected agamst hazard

RegulatIOns adopted for flood, eroSIOn, seIsmIC and other hazard areas are
deSIgned to protect adjacent lands, the publIc, and uses WIthIn areas from
mcreased hazards Flood plam regulatIOns typIcally reqUIre that reSIdences and
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other structures be elevated above the 100 year flood level or structurally flood
proofed to that level

1 7 The Impact of permItted uses should be mlmmlzed by controllmg densIty, deSIgn,
preCIse locatIOn, constructIOn matenals, methods of constructIOn and operatIOn,
tree-cuttIng, dredgmg and other features

SenSItIve area programs emphasIze careful control of uses to mlmmlze
development Impact through performance standards and condItIons attached to
permIts rather than outnght prohIbItIon of uses ThIs approach reduces waste and
conserves resources but may result m the gradual destructIon of an area unless
cumulatIve Impact IS conSIdered and the overall denSIty of uses lImIted

1 8 SenSItIve area programs should serve broad local, state and natIOnal economIC,
SOCial, and envIronmental goals

SenSItIve area programs are often deSIgned to serve broad local, state and natIonal
economIC, SOCIal and enVIronmental goals RegulatIOns reqUIre that proposed
uses comply With applIcable rules and regulatIOns at all levels of government,
mcludmg local zomng, subdIVIsIon, bUIldmg and other codes, state dredge and
fill regulatIOns, plumbmg codes, housmg codes, mlmng regulatIOns, and federal
rules Programs also reqUIre that proposed uses be conSIstent With publIc servIce
polICIes governmg roads, sewers, waters and broader land and water plans In
some mstances, broader SOCial and economIC concerns JUStIfy mtenslve
development of senSItIve areas However, all costs and benefits should be
conSIdered and the case for development clear

4 2 2 Regulatory Standard Settmg

Once a CIty IdentIfies ItS resource conservatIOn goals or land use zones that
need addItIonal regulatIOn from adverse enVIronmental affects, standards must be set
to enforce those goals Most development standards m senSItIve area programs are
performance onented They are deSIgned to mamtam the performance of the natural
system, preserve resource values, and protect the publIc from hazards The follOWing
recommendatIOns proVIde examples of some regulatory standards that should be
conSIdered before draftmg an ordmance The standards proVIded below pnmanly
address performance standards for resource protectIOn and hazard reductIOn

2 1 SenSItIve area use standards should not be prohIbItory for most areas and uses
The overall degree of destructIveness III a gIven CIrcumstance should be no greater
than necessary to aclneve management objectives

SenSItIve area regulatory ObjectIves dIffer from program to program
Nevertheless, simIlantIes are found m the goals and general standards applIed to
coastal areas, lakeshores, wIld and scemc nvers, flood plams and wetlands
These regulatIOns tend to serve SImIlar broad envIronmental and welfare goals as
follows
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MInimIZe water pollutIOn Standards to mImmIze water pollutIOn may

(a) control dIfect dIscharge of pollutants by mdustnes and waste treatment
plants,

(b) regulate gradmg and constructIOn on slope areas to reduce eroSIOn,
(c) control fillmg and dredgmg of watercourses,
(d) mandate setback reqUIrements and other reqUIrements for septIC tank

systems,
(e) establIsh specIficatIOns for solId waste dIsposal,
(f) regulate tree-cuttmg and vegetatIon removal along the ImmedIate shore of

water to reduce erOSIOn,
(g) regulate wetland alteratIOn to protect theIr functIOn as sedIment filters,
(h) reqUIre buIldmg and road SItes to be mulched to mImmIze erOSIOn, and
(1) regulate removal of topsOli, sand and gravel operatIOns and mImng

Protect scemc beauty Standards to protect scemc beauty may

(a) control water pollutIOn sources,
(b) prohIbIt heavy mdustnes and SImIlar vIsually dIsruptIve uses,
(c) establIsh maxImum buIldmg heIghts,
(d) regulate tree cuttmg and vegetatIOn removal,
(e) regulate archItectural deSIgn,
(f) reqUIre mmImum lot SIze and WIdth reqUIrements to reduce denSIty,
(g) reqUIre bUIldmg setbacks from road and water,
(h) regulate constructIOn ofbUIldmgs on slopes and valley crests, and
(1) regulate open burmng and other aIr pollutIOn

Protect wIldlIfe Standards to protect wIldlIfe may

(a) control wetland alteratIOns,
(b) regulate tree-cuttmg and vegetatIOn removal,
(c) control pestIcIde use,
(d) reqUIre that structures be deSIgned and located to reduce Impact of uses on

wIldlIfe, and
(e) regulate fill, gradmg and mlillng operatIOns

MlDlmlZe flood damage Standards to mtmmIze flood damages may
(a) prevent encroachment m floodway areas to preserve flood flow capaCIty,
(b) tIghtly control uses m coastal wave actIOn and wave mduced erOSlOn areas,
(c) reqUIre that uses m outer flood frInge areas be elevated or flood proofed to

a regulatory flood protectlOn elevatIon (often the 100 year flood), and
(d) protect flood storage areas

RestrIctIve standards are sometImes reqUIred to achIeve objectIves For
example, all structural uses may be prohIbIted m severe earthquake hazard areas
All structural uses may also be prohIbIted m floodways, wetlands, and pnme
agncultural lands to mImmIze hazards, preserve natural values or protect the
productIve capabIlIty of the land More often, use standards prohIbIt selected
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structural uses WIth htgh COnflIct potentIal and penmt a WIde range of addItIOnal
uses condItIonally These are exammed on a case by case basIS

ExtensIve condItIons are typIcally attached to development permIts Equally
Important, It promotes multIple uses of land, provIdes optIons m uses, and
Imposes only the degree of restnctIOn requIred to achIeve resource protectIOn

2 2 Standard settmg for a partIcular area must consIder three major factors 36 (l) the
specIal values and hazards found withtn the area, (2) the probable Impact of
partIcular types, desIgns, and densItIes of uses, and (3) acceptable levels of Impact
reflectIng the sensItIvIty of the area of partIcular types of development, resource
management, preservatIOn goals and legal and polItIcal consIderatIons

DIversIty of natural resource hazards and values encountered WIthIn partIcular
areas often complIcate senSItIve area standard-settmg VanatIOns m topography,
vegetatIOn, fauna, hydrology, SOlIs, and geology must be reflected m reasonable
regulatIOns

The Impact of partIcular uses upon a sensItIve area also depends on (1) the
preCIse locatIOn of the use, (2) Its desIgn, (3) the manner m whIch the use IS
constructed and carned out, (4) the Impact of conjunctIve uses such as roads,
sewers, and water, and (5) the cumulatIve Impact of SImIlar uses Case by case
evaluatIOn of uses IS deSIrable m many mstances to consIder these vanables

2 3 The necessary destructiveness to achIeve partIcular goals may often be achIeved
through (1) prohIbItmg a small number of uses WIth senous and unacceptable
Impact, (2) permIttmg a substantIal number of open-space uses WIth mimmal
Impact, and (3) reqUInng speCIal permIts for a vanety of uses whIch may not have
acceptable Impact

An acceptable degree of regulatory control may combme prohIbIted,
permItted, and speCIal penmt uses PermItted uses or uses permItted "as of nght"
are those uses nearly compatIble WIth cntical area values PermIts may be
reqUIred, but WIll most lIkely be Issued automatically PermItted uses must
conform to mimmum regulation standards such as tree-cuttmg regulatIOns,
restnctIOns on fillmg and gradmg, or mimmum lot SIze SpeCIal permIts are Issued
for uses that mayor may not have an adverse Impact upon the resources and
adjacent uses dependmg upon theIr deSIgn, preCIse locatIOn, the natural values and
hazards at the SIte, adjacent uses and other factors SpeCIal permIt uses may be
termed "speCIal exceptIOns," "vanances," "condItIOnal uses," or SImply specIal
permIt use SpeCIal permIts must be evaluated on a case-by-case basIS by a
regulatory board such as a state agency, a zonmg plan COmmISSIOn, a CIty councIl,
or a CIty plan commISSIOn pnor to Issuance

36 See Table 1 for a more complete lIst of factors
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2 4 SpecIal permIt reqUlrements combmed Wlth performance standards should be
apphed to most areas and uses

SpecIal permIt approaches combmed Wlth performance standards are often
appropnate for sensItive areas Wlth dIverSIty m natural resources Here the Impact
of mdlvldual uses varIes Case-he-case evaluatlOn Identifies values and hazards at
SItes and determmes the Impact of mdlvldual uses Where speCIal permlt
approaches are broadly apphed, for example m a coastal zone, tIght supplementary
restnctlOn may be appropnate or narrow subzones reqUlnng speCIal treatment
dunes, wlldhfe areas, scemc areas, and mgh hazard areas where floodmg, eroslOn,
or seIsmIC aCtiVIty threaten health and safety

2 5 SenSItive area standards should antICIpate the cumulative Impact of uses

The major shortcommgs of a speCIal permIt approach IS Its fallure to consIder
cumulatIve Impact One techmque for consldenng Impact IS to assume the worst
and prevent all development WIth the theory that one permIt Wlll open a "wedge"
for others Tms approach has a SImple lOgIC but IS generally unacceptable
Another techmque projects future uses m evaluatmg permIts For example, a
Mmnesota flood plam zomng ordmance reqUlres that m evaluatmg flood heIghts
caused by a proposed encroachment m a floodway area the heIght mcrease be
calculated "based upon the reasonable assumptlOn that there wlll be an equal
degree of encroachment on both SIdes of the stream "

Two approaches are avallable for deahng Wlth future uses Both reqUlre the
defimtlOn of a maxImum upper llIDlt for present and future Impact or define an
overall envIronmental qUalIty standard Once tills upper hmlt IS defined,
development standards can be promulgated wmch eIther (1) permIt development
on a "first come first serve" baSIS untll the maxImum acceptable Impact hmlt IS
reached or (2) allow partIcular levels of Impact for specIfic uses assummg that,
over a penod oftime, a stated total number of uses may be permItted

The first approach has been used for control of alr, water, and nOise pollutlOn
emiSSlOn and the control of floodway encroachment AIr, water, nOIse, or flood
standards are promulgated, for example water quahty standards, whIch estahhsh
maxImum tolerable levels ofdegradatlOn or Impact Wltilln a gIven area

Uses are permItted until the maxImum hmit IS reached Then, new uses are
prohIbIted unless emiSSlOn levels of eXIstmg uses are cut back so that overall
qualIty IS marntarned

ThIs approach has the advantage of SImplICIty, but It does not encourage
mmuruzatlOn of Impact by Imtlal users In additlOn, It results m diffenng
treatment between permItted uses pnor to reachmg maxImum qualIty levels and
those subsequently proposed Attempts to reqUlre eXIstmg uses to reduce
pollutlOn emISSIons or other Impacts to permIt new uses when maxImum Impact
levels are reached have met Wlth some success
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The second approach IS more complIcated but satIsfactory m talang mto
account potentIal users It has been embodIed m some pollutIOn control and
floodway regulatIOns, and mvolves three steps (1) calculatIOn of the maxImum
permIssIble Impact or detenoratIOn for an area (qualIty standards), (2) calculatIOn
of total number of uses WhICh now eXIst and may occur WIthm an area, and (3)
calculatIOn of the total contnbutIOn acceptable for each potentIal use

The key to such an approach IS, of course, not only the determInatIOn of
overall permISSible Impact but control over the total number of uses One
approach for calculatmg and lImltmg total uses IS through acreage reqUIrements,
for example each dwellIng requmng a five acre lot A second approach has been
employed m the AdIrondack State Park m New York which establIshed "use
mdlces", for example requmng maxImum permISSIble denSIty levels for vanous
classes of land WIthIn the park IntenSIty mdlces range from unlImIted mtenslty m
urban areas to one dwellIng urnt for each forty three acre urnt of land m
conservatIOn areas (about 65% ofthe park)

2 6 Intenm standards of a restnctlve nature are Justified to prevent Irreparable harm to
areas

The regulatIon of areas often reqUIres tIme consummg mappmg and
preparatIOn of regulatIOns RestrIctIve mtenm protectIOn standards, based on the
best avaIlable mformatIOn, are often JustIfied dunng thIs penod Intenm
regulatIOns are expressly authonzed by some state sensItIve area statutes and local
zomng and subdIVISIon enablmg acts

2 7 RegulatIons should apply pnmanly to new uses ExtenSIve retroactIve regulatIOn
IS rarely acceptable polItIcally and may result m successful court challenges

As a matter of polItICal and legal neceSSIty, regulatIOns should be applIed
pnmanly to new uses or major alteratIOns or extenSIOns of eXlstmg uses
RetroactIve regulatIOn, whIle authonzed by some statutes, has often proved
unacceptable polItICally and dIfficult to enforce However, regulatIOns can be
applIed to new and old uses m areas where a conSIderable number of eXlstmg
non-conformmg uses eXist In addItIon, tIght control of eXlstmg uses may be
acceptable If they are nUIsances of If they are abandoned, or substantIally altered
AmortizatIon of eXlstmg uses over a reasonable time penod has been applIed m
some mstances

2 8 Nonstructural as well as structural uses should be controlled In hIghly senSItIve
areas

TradItIOnal land use regulatIOns and most senSItIve area regulatIOns focus on
structural uses However, nonstructural actIVItIes such as fill, removal of top SOlI,
mlmng, and tree cuttmg may cause more complete damage to wetlands, areas of
SCIentIfic mterest, erOSIOn areas, and agncultural lands Nonstructural uses are
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regulated In some sensItive area programs FIlls, for example are regulated In
most wetlands and floodplaIn programs

2 9 SensItive area standards should apply to government actiVIties Governmental uses
are often a pnmary cause of resource degradatIon

Dams, roads, utIlIty lInes and power generatIon plants are often major
offenders In the destructIOn of senSItive resources They should be subject to
regulatory control

2 10 SenSItIve area standards should often combIne (l) quantIfied standards for
amenable subjects, (2) nUIsance standards to mimmize Impacts upon adjacent
uses, and (3) envIronmental standards to set lImIts for acceptable levels of
enVIronmental Impact

SpeCIfic standards are deSIrable to (1) proVIde landowners certaInty In theIr
use of land, (2) guIde admInIstratIve boards In proceSSIng IndIVIdual development
permIts, and (3) proVIde gwdelInes for JUdICIal reVIew ofadmimstratIve actIOn

2 11 Often programs combIne vanous types of standards to proVIde both speCIfiCIty
and fleXIbIlIty

(12) Quantified standards establIsh mInImum numenc use speCIficatIOns lot SIzes
and WIdths, bUIldIng setbacks from water and roads, flood protectIOn elevatIOn
reqUIrements, maXImum au, water and nOIse pollutIOn contnbutIOns, and park
and open space dedIcatIOn reqUIrements

(13) More general nUIsance standards control the Impact of uses upon adjacent
lands blockages to flood flows, dust from sand and gravel operatIOns,
IncOmpatibIlIty of an Industry In a reSIdentIal neIghborhood, and threats to
publIc health and safety

For example, North CarolIna state law reqUIres that local governments In
regulatIng floodway areas conSIder the effects of floodway uses on other lands
IncludIng potential damages caused by (l) water whIch may be backed up or
dIverted by such ObstructIOn, (2) the danger that the obstructIOn wIll be swept
downstream to the Injury of others, and (3) the Injury or damage to the SIte of the
ObstructIOn Itself 37

(14) General envIronmental standards control the Impact of uses on WIldlIfe,
scemc beauty, mmeral depOSIts, sods, geology, and vegetatIOn Some statutes
establIsh general gUIdelmes for acceptance Impact For example, the North
Carolma coastal zone act dIrects that permIts for development In cntIcal
envIronmental areas are to be demed If development "WIll result m loss or
sIgmficant reductIOn of contInued long-range productIVIty that would
JeopardIze one or more of the enVIronmental reqUIrements of more than local

37 N C Gen Stat Sec 143-21557 (1974)
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concern ,,38 Although these standards are not unquantlfied, the magmtude of
acceptable Impact IS suggested by terms such as "SubstantIal," "sIgmficant,"
and "major IrreversIble damage" The regulatory agency may be aIded m ItS
determmatIOn of acceptable Impact by a lIst of relevant factors and
consIderatIOns

2 15 Varymg analysIs procedures and methods are needed to establIsh standards for
mdiVIdual types of areas

DetaIled techmcal studIes rarely precede the adoptIOn of use standards m state
and local sensItIve area programs Nevertheless, general pnncipies of analySIS are
applIed and more specIfic use evaluatIOns often carned out by the regulatory
agency on a case-by-case basIs as mdividual speCIal permIt applIcatIOns are
submItted AnalySIS procedures for partIcular areas mclude

(16) QuantItatIve evaluatIOn of the frequency and seventy of hazards and the
adequacy of proposed protectIOn measures are deSIrable m flood, seIsmIC,
eroSIOn, and landslIde areas In some mstances, quantIfied evaluatIOn may be
carned out for mdividual uses For example, case-by-case analYSIS can
evaluate the Impact of floodway uses upon flood heIghts and flood velOCItIes,
mcludmg the threatened damage to adjacent, upstream and downstream uses

(17) Informal supply and demand analySIS IS deSIrable m coastal and mland
recreatIOn areas and for renewable and nonrenewable forestry areas, pnme
agnculturallands, and mmeral resource areas Use potentIal IS determmed by
natural soIl features, geology, slopes, avaIlabIlIty of water, acceSSIbIlIty and
SIze

(18) Land water mterrelatIOns should be analyzed pnor to adoptIOn or on a case­
by-case baSIS for flood plam, shoreland, wetland, watershed, aqUIfer, and
coastal areas and uses Impacts should be determmed through analySIS of
SOlIs, vegetatIOn, ground water flow systems, and surface dramage 39

(19) Umqueness, fragIlIty, senSItIVIty, and degrees of dIsturbance should be
conSIdered m standard settmg and permIt processmg for wetlands, SCIentIfic
areas, WIld and scemc nvers, WIlderness areas, SItes of rare and endangered
speCIes, and WIldlIfe habItats Development standards and buffer areas should
reflect the senSItIVIty of areas and pOSSIble threats

2 13 SpeCIal permIt approaches are partIcularly useful m areas WIth dIverse resources,
a llIllited data base, and broad management ObjectIves

The speCIal permIt approach IS partIcularly appropnate for areas WIth hIghly
dIverse resources Here the Impact of mdIvidual uses dIffers greatly and

36 N C Gen Stat Sec 113A-120 (1975)

39 See Table 2 for more detaIl on land use standards for protectmg water resources
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InfleXIble umform standards make lIttle sense Special pernut approaches have
several Important advantages

(14) They may be adopted where lIttle data eXIsts or Wide vanatIOns occur In the
mapped sensItIve area Much of the necessary data gathenng IS carned out as
development proposals are submItted The cost of data gathenng IS reduced
through envIronmental Impact statement reqUIrements and other techmques
that shIft a portIOn ofthe data gathenng burden to the developer

(15) They Increase the number of uses possIble WithIn an area They promote
multiple land uses, reduce landowner complaInts, and reduce possIble JudIcial
attack on the grounds that the regulatIOns unconstitutIOnally take pnvate
property

(16) They permIt taIlorIng of use restnctIOns to the specIfics of each proposed use
and the natural resources found at a SIte Tms reduces under or over regulatIOn
ofuses wmch often accompames InflexIble tradItional zomng

(17) They permIt more complete protectIOn of natural resources by regulatIng
many aspects of proposed uses through dIscretIOnary, nUisance,
envIronmental, and publIc welfare standards

(18) They may acmeve broad regulatory objectIVes Without lengthy and
complIcated regulatIOns by establIsmng general goals and cntena

(19) They permIt weIgmng and balanCIng complex factors rather than ngid
evaluatIOn of SIngle factors

2 14 EXamInatIOn and data gathenng capabIlIty must be aVailable dunng
admInIstratIOn of specIal permIt programs

Sources of technIcal data and analYSIS Include speCIal expert adVISOry boards
such as conservatIOn commISSIOns, shIftIng of a portIOn of the data gathenng and
analySIS burden to developers, employment of consultants, and use of techmcal
asSIstance proVIded by state and federal agenCIes

2 15 SenSItive area standards should reflect the practical lImItatIOns of Impact
evaluatIOn methodologIes

Numencal standards more preCIse than can be measured through avaIlable
evaluatIOn technIques present admmistratIve mghtmares and may undermme the
polItIcal and legal acceptabIlIty of regulatIOns For example, It WIll be
meanmgless to prohibIt floodway uses raIsmg flood heIghts one-tenth of a foot at
any pomt on a stream If hydrologIC evaluatIOn technIques are preCIse only to one­
half foot Of course, more preCIse standards may be adopted as refmements, In
evaluatIOn methodologIes become avaIlable
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2 16 Goals and procedures for specIal penmts should be drafted WIth care to gUIde
agency actIOn and msure due process where preCIse quantIfied standards are not
practIcal or feasIble

A clear statement of regulatory goals and findmgs of fact IS partIcularly
Important for processmg specIal permIts The factors relevant to a permIt deCIsIOn
should also be lIsted Courts have recogmzed regulatory goals and findmgs of
facts as an mtegral part of use standards Clear permIt processmg procedures are
also Important Procedures should be (1) spelled out WIth certamty, (2) proVIde
an expedItIOUS reVIew of proposed development, (3) Involve data gathenng by the
developer or the regulatory agency or both, and (4) proVIde publIc notIce and
reVIew, mcludmg publIc heanngs, wherever major developments or polIcy Issues
are mvolved 40

Data gathenng and admImstrative mechamsms should reflect specIal penmt
needs SenSItive area programs utIlIzmg specIal permIts apply several approaches
to facIlItate permIt processmg

(l) A portIOn of data gathenng funds reserved for use dunng program
admImstratIon

(2) GradatIOns and subzones are IdentIfied for some areas, for example floodways
WIthm broader flood plams, to aId permIt evaluatIOn

(3) DetaIled aIr photos are acqUIred and carned mto the field to help evaluate
applIcatIOns

(4) LIStS of mterested agencIes and mdIvIduals are prepared NotIces of permIt
applIcatIOns are sent to them solIcItmg opImons and attendance at publIc
heanngs Interested mdIvIduals and agenCIes may also reVIew enVIronmental
Impact statements and help momtor and enforce regulatIOns

(5) AdmmIstratIve appeals to appeal boards or commISSIons are proVIded for local
specIal permIt declSlons m some mstances ThIs faCIlItates expert reVIew of
techmcalIssues

2 17 Combmed permIt processmg procedures should be developed where several
agenCIes or local umts ofgovernment Issue penmts for a smgle use

Delays and expenses are conSIderable when multIple, sequential reVIews for
permIt applIcatIOns occur Some programs, such as North Carolma coastal
wetland protectIOn program, CIrculate permIt applIcatIOns to many agenCIes for
comment and SImultaneous reVIew

40 See Table 3 for a more detaIled hst of permit evaluatiOn procedures
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4 2 3 Special Permit EvaluatIon Procedures

The processmg of specIal permIts at RF subject or local levels often mvolve the
followmg steps

Step 1 PrelimInary discussion The developer dIscusses the proposed project
WIth the regulatory agency pnor to submIsSIOn of a formal project applIcatIOn
PrelImmary dIscuSSIOn IS partIcularly lIkely for large-scale development where the
developer does not WIsh to mvest m detaIled plans untIl prelImmary assurances of
approval are gIven by the regulatory agency Informal dIscuSSIOn provIdes an early
screemng of projects and negotIatIOn as to project deSIgn before formal pOSItIOns are
taken by eIther the developer or regulatory agency

Step 2 SubmiSSion of formal applicatIon The regulatory agency supplIes a
specIal permIt applIcatIOn form and gUIdelmes concermng the submIsSIon of detaIled
project mformatIOn The agency may reqUIre an envIronmental Impact statement or
other fact-findmg reqUIred to evaluate the Impact of the proposed project

Step 3 ReView of the applicatIOn by the regulatory agency ReVIew of an
applIcatIon may mvolve SIX substeps
1) CIrculatIOn of the permIt applIcatIOn to other mterested agenCIes or regulatory

bodIes to help develop relevant date and msure that the project meets other
relevant regulatory speCIficatIOns

2) Conduct necessary fact-findmg to determme the complIance of the project WIth
regulatory standards Often the developer may be reqUIred to supply much of the
needed date However, the agency may also undertake ongmal date gathenng or
hIre outSIde consultants Date gathermg may concern not only envIronmental
Impact but the effect of the project upon publIc servIces, publIc health, and the
local or regIOnal economy

3) Conduct of a publIc heanng VIrtually all speCIal permIt procedures reqUIre a
publIc heanng to aSSIst the agency m the gathenng of facts, permIt the developer
to publIcly mtroduce eVIdence m hIs behalf, prOVIde other landowners and
mterested mmvIduals WIth an OPPOrtunIty to express support or dIsapproval, and
generate a record for pOSSIble appeal of the regulatory deCISIons Usually a
heanng exammer conducts the heanng WIth lIttle m the way of formal rules of
eVIdence

4) ApplIcatIOn of use standards m lIght of all facts FollOWIng the publIc hearmg the
regulatory agency makes a deCISIOn on the permIt m lIght of the regulatory
standards and all of the facts brought to lIght The cumulatIve effect of slffillar
uses should and are often conSIdered

5) PreparatIOn of findmgs of fact and a proposed deCISIOn ThIs usually takes the
form of wntten recommendatIOns WIth supportIve matenals assembled by the
agency staff member m charge of the applIcatIOn

6) Fmal approval or dIsapproval of the recommendatIOns by the regulatory board,
cormmSSIon, or other body WIth deCISIOn makmg responSIbIlIty Usually tills IS a
"rubber stamp" operatIOn for the staff agencIes' recommendatIOns except where
substantIal polIcy Issues are mvolved The final deCISIon IS, m some mstances,
Issued as a formal order CondItIOns or mItIgatIOn measures are often attached to
permIt approvals
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Step 4 Momtonng and development Momtonng IS needed to msure complIance
wIth the approved permIt applIcatIOn and any attached condItIons ThIs may be done
by agency staff or by law enforcement officers It may also mvolve the filmg of
penOdIC reports by the developer
Step 5 Appeal of the PermIt ThIs would precede momtonng m the case of permIt
refusal In some mstances statutes or ordmances proVIde for reheanng of permIt
applIcatIOns by the admimstenng agency In others, an admimstrative appeal IS
proVIded to an appeal board Court appeals IS the most common procedure even
where earlIer admimstrative appeals are proVIded

4 2 4 Regulatory Data Gathermg

It IS difficult to apply ratIOnal performance standards WIthout detailed
mformatIOn about specIfic natural resource values and hazards at partIcular SItes,
specIficatIOns of proposed uses, and the manner m which uses are to be conducted
Lack of accurate high resolutIOn data and analySIS mechamsms have sometImes led to
SImplIstIc defimtion and standard settmg cntena, poor polItIcal acceptabIlIty, and
admImstrative problems

Common data defiCIencIes mclude
1) flood, vegetatIve eXIstmg use, or other essentIal data types are mIssmg,
2) data lacks suffiCIent scale of resolutIOn,
3) data IS maccurate,
4) data IS maccessible to regulatory deCISIOn-makers,
5) data IS msufficiently geo-referenced, or not lmked to partIcular pomts on the

ground, and
6) data lacks mampulatIve capabIlIty

The data gathenng process should mclude the followmg
• Data gathenng should focus on essentIal data - ItS absence would prevent program

ImplementatIOn - rather than merely deSIrable data EssentIal data often mcludes
large scale senSItIve area maps and data reqUIred for case-by-case evaluatIOn of
development proposals

• Ideally data gathenng efforts should develop several data scales and formats for
use m the four steps of regulatory program ImplementatIOn

Each step m senSItIve area ImplementatIOn favors slIghtly dIfferent data types, scales
and formats

1) SpeCIfic maps and research InformatIOn are useful m formulatmg detaIled
defimtIOn cntena mcludmg subclaSSIficatIOn However, extensIve data
gathenng rarely precedes formulatmg speCIfic cntena or adoptmg
admiIDstratIve regulatIOns

2) DetaIled maps are almost always needed pnor to formal deSIgnatIOn of areas
These maps must usually be prepared at a mIIDmUID scale of 1 24,000 for rural
areas and up to 1 12,000 for urban areas IdentIficatIOn of gradatIOns and
subzones may also be reqUIred

3) SIte speCIfic data gathenng IS reqUIred for processmg mdividual regulatory
permIts at oblast or local levels, enforcmg regulatIOns, and momtonng
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development SIte specIfic data IS needed to evaluate the specIal values or
hazards at partIcular sItes and the Impact of the proposed development The
Impacts mclude pnnciPal uses, associated development such as roads,
transmISSIOn lInes, and accessory structures, and the cumulatIve Impact of
future uses Usually data contamed m data banks and soIl and topographIc
maps are at an madequate scale to proVIde the reqUIred SIte speCIfic
mformatIOn For thIS reason, regulatory agenCIes must rely on field surveys
conducted by staff on a case-by-case basIS or mformatIOn proVIded by
developers and consultants through preparatIon of envIronmental Impact
statements and permIt applIcatIOns Data acqUIred at a SIte IS sometImes
translated mto large scale maps

• A vanety of technIques should be used to mimmize hIgh data gathenng costs,
maxImIze efficIency, and allocate aVailable resources to essentIal data

To reduce costs, programs often mcorporate a number of measures, such as
I) Data IS gathered on a pnonty area baSIS,
2) Federal and local cost-shanng and data exchange,
3) EXIstmg data sources are used,
4) Data SUItable for regulatory mappmg IS generated WIthout pnor stages of

generalIzed data gathenng,
5) Data IS gathered on an area-by-area or case-by-case baSIS where development

WIll occur m only a small portIOn of a total area and an overall reVIew of the
resource IS not essential,

6) AIr photos are used,
7) A portIOn of the data gathenng burden IS shIfted to developers,
8) Small scale data IS used on an mtenm basIS untIl more detailed data gathenng

can be carned out,
9) DetaIled data, for example hIgh resolutIOn aIr photos, IS ImtIally gathered

ThIS may be mterpreted on a first cut baSIS and used later for more detaIled
mterpretatIOns WIthout new raw data gathenng

• EmphaSIS should be placed on dissemmatIOn as well as acqUISItIon of data
Too often, large sums have been spent on data acqUISItIon WIth lIttle attentIOn

to dIstnbutIOn DIstnbutIOn of data to users may be encouraged through
I) prepanng data lIsts and mventones,
2) reproducmg reports, air photos, topographIc maps, and the lIke through low

cost technIques,
3) sponsonng workshops, adult educatIOn courses, and semmars by unIverSItIes

and agenCIes, and
4) adoptmg an "open files" polIcy for state agenCIes

• Zorung boundary lInes must be drawn and located WIth preCISIOn
RelatIve preCISIon m zone boundanes has been necessary to gIve landowners

certaInty m theIr use of lands FaIlure to accurately map areas at relatIvely large scale
has resulted m landowner confuSIon and admlmstrative problems Due to lImItatIOns
m map scale and accuracy, however, most programs utIlIze a two-step procedure to
defme cntIcal area boundarIes and evaluate project Impact

Fust, maps determme the general boundanes
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Second, wntten defimtIOn cntena are Incorporated In regulatIons and filed
InVestIgatIOns are carned out to apply the wntten cntena If dIsputes anse

Other techmques to facIlItate locatIOn of map boundanes on the ground
mclude

1) delIneatIng boundarIes on aIr photos whIch show natural and cultural features,
2) USIng boundarIes cOIncIdent wIth polItIcal JunsdIctIOn boundanes,
3) locatIng boundanes through metes and bounds descnptlon or refemng to a

defined dIstance from water bodIes, and
4) locatIng boundanes In relatIonshIp to partIcular elevatIons such as In flood

mappIng

• The delIneatIOn of gradatIons and subzones IS needed for some areas
Maps or other IdentIficatIOns of gradatIOns and subzones are deSIrable In some

CIrcumstances to help proVIde appropnate development controls for specIfic areas
The extent to whIch mappIng gradatIOns and subzones IS deSIrable (as opposed to the
IdentIficatIOn of such areas on a case-by-case basIS as mdIvIdual permIts are
submItted) depends on many factors IncludIng the type of area, natural dIversIty of the
area, regulatory approach used, SIze of the area, regulatory obJectIves, and whether the
regulatIOns reqUlre more detaIled data gathenng dunng admImstratIve phases of a
program

• SuffiCIent data must be gathered to satIsfy the cntena and tests selected for
defimng cntlCal areas

Cntena and tests for defimng senSItIve areas have emphasIzed natural
resources such as soIls, topography, vegetatIOn, wIldlIfe, water resources, and
geology However, some programs have taken Into account eXIstIng uses, the path of
development, and accessIbIlIty of areas ofpartIcular uses

PnncIple data types needed In defimtIOn and regulatIOn of IndIVIdual types of
areas Include

1) Flood plaIns HydrologIC data, mcludIng stream flow, flood ramfall records,
topographIc maps, vegetatIOn data (to calculate roughness coefficIents), and
mformatIOn concermng eXIstIng uses,

2) ErosIon areas SoIl maps, topographIc maps, aIr photos, vegetatIOn maps
TIme senes mformatIOn IS sometImes used to IndIcate erosIOn rates,

3) Shorelands of Inland lakes and streams AIr photos, topographIc maps, soIl
maps, other maps, and data to defIne subzones mcludIng flood areas, wetlands,
recreatIOn areas, wIldlIfe areas, etc

4) Forestry areas SoIl maps, topographIc maps, clImate, tImber Inventones (SIze,
dIverSIty, condItIOn), Inventory of eXIstIng uses, and ownershIp

• Data gathenng for hazard areas should, as the long-term goal, quantIfy the seventy
and frequency ofhazards

Flood hazard and to some extent erOSIOn and seIsmIC area programs have
stressed quantIfied data gathenng concermng hazard frequency and seventy
QuantIfied InformatIOn IS needed to evaluate the probabIlIty of harm to proposed uses
and to apply performance standards QuantIfied flood data usually should use the 100
year flood as the basIS for regulatIon
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Although quantIfied data IS desIrable for the admlIDstratIOn of programs,
generalIzed unquantIfied data such as flood photos, soIl maps, and hIstonc flood maps
have been used With success on an mtenm basIS m urban areas and on a long-term
basIs m rural areas TIns IS particularly true where procedures mcorporated m the
regulatIOns help to carry out detailed, quantIfied hazard analYSIS on a case-by-case
basIs as mdiVIdual development proposals are submItted

• RegulatIOns should not be delayed untIl the completIOn ofall data gathenng
Intenm regulatIOns based on eXIstmg data are sometimes adopted for areas

threatened by ImmedIate development Intenm regulatIOns may eIther freeze all
development untIl more detaIled data gathenng IS pOSSIble or mcorporate procedures
for refimng the data base dunng ImplementatIOn phases of a program Data used for
mtenm mappmg often mclude eXIstmg data, no matter how ImpreCIse, data gathered
pursuant to nommatIOn procedures, and generalIzed data gathered on a pnonty areas
or case-by-case baSIS

• Relatively ImpreCIse data may be used for mappmg when more detailed data
gathenng IS undertaken on a case-by-case basIS for mdividual permIts

SenSItIve area programs With ImpreCIse ImtIaI maps often mcorporate
procedures for SIte speCIfic data gathenng on a case-by-case baSIS ThIs approach IS
used m flood plam, wetland, shoreland, and coastal area programs

The key regulatory data IS developed on a case-by-case baSIS However, the
regulatory agency must have the necessary exammatIOn and conSIder cumulatIve
effects of development Problems can be mimmized through careful data-gathenng
standards

• ImtIaI data gathenng should focus on areas threatened by development
Mappmg efforts are usually conducted on a pnonty baSIS ThIs maxImIZeS

resource protectIOn conSIstent With budgetary and staff lImItatIOns Formal or
mformal pnontles are set based on

1) aVailable knowledge concermng locatIOn ofcntlCal areas,
2) development pressures and other threats,
3) the adequacy of eXIstmg controls mcludmg land ownershIp and regulatIOns,

and
4) the WIllmgness of local umts of government to use data

• Case-by-case or area-by-area gathenng of detailed resource data may be effiCIent
on a long-term basIS for some areas

Detailed data gathenng on a blanket basIS may be ImpractIcal or unnecessary
1) where large quantItIes of SIte-specIfic data are reqUIred but the speCIfics

depend on the features of proposed uses,
2) where the resource base IS rapIdly changmg, for example, changes m

vegetatIon, flood runoff and water quahty, and blanket data gathenng at a
detmled scale would qUIckly become dated, and

3) where low denSIty development IS proposed and only a small percentage of
the total area Will ever be Impacted
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• RegulatIOns should sluft a portIon of the data gathenng burden for evaluatmg
specIal permIt uses to developers through envIronmental Impact statements and other
data gathenng reqUIrements

Enablmg statutes, ordmances and admimstratIve regulatIOns commonly
reqUIre that developers prepare envIronmental Impact statements or supply data
concermng topography, vegetatIOn, eXIstmg uses, sOlIs, water, depth to bedrock, and
other factors Pnvate or publIc developers are often m a umque pOSItIOn to generate a
portIOn of the SIte specrfic data through on-sIte mvestigatIon or surveys conducted
dunng early phases of a project The qualIty ofdata generated may be Improved If the
regulatory agency adopts precIse data gathenng standards and cntena

• Data gathenng efforts may focus on natural resource charactenstIcs dunng ImtIal
defimtIOn efforts, but should also IdentIfy eXIstmg uses and other cultural
charactenstics m settmg standards and admimstenng permIts

WIth lIttle exceptIOn, senSItive area maps have been based on natural resource
charactenstics However, subsequent standard settmg and permIt processmg often
reqUIre broader data EXIstmg uses, for example, wIll not affect the deSIgnatIOn of an
area as a flood plam but may determme ItS appropnate use once deSIgnated Land
ownershIp, adjacent uses, hIghway access, and other factors are also relevant to
appropnate use

• In oblasts attemptmg comprehensIve defimtIOn of senSItIve areas, It may be
deSIrable to authonze a smgle agency to act as coordmator for all data gathenng
efforts and to assemble data mto an oblastwIde senSItive area mventory However,
mdividualime agencIes should be pnncipally responsIble for carrymg out cntical area
defimtIOn and other data gathenng efforts

DespIte the polItical and practIcal neceSSIty of a multI-agency data gathenng
approach, It IS Important that some lead agency, perhaps the oblast land commIttee or
commIttee on architecture and construction, coordmate data gathenng efforts between
vanous oblast agencIes, regIonal admimstratIOn bodIes, and bodIes of local self­
governance ThIs agency could establIsh mimmUID standards of compatibIlIty for data
gathered by mdividual agencIes, help dissemmate data to local umts of self­
governance and the pnvate sector, compIle and dIstnbute a lIst of data gathenng
efforts underway m the oblast, conduct speCIal data gathenng efforts for oblast or
federal agenCIes or local unIts of self-governance and make budgetary
recommendatIOns concernmg data gathenng pnonties to the appropnate legIslatIve
body

• Data generated through permIt procedures, publIc work projects, and
enVIronmental Impact statements may be used to momtor development, establIsh data
gathenng pnontles, and supplement local, oblast, and federal data banks

Data contamed m regulatory permIts and envIronmental Impact statements
prepared by pnvate and publIc developers have potentIal for supplementmg more
conventIOnal data gathenng efforts TIns data has rarely been compIled but holds
promIse for

I) assIstmg m the gradual development ofdata banks,
2) updatmg eXIstmg data,
3) momtonng change, and
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4) establIshmg data gathenng pnontIes for areas under development pressure
To serve these purposes, ngorous data gathenng standards pertaImng to data

scale, type and format WIll be necessary to msure the ObjectIVIty and consIstency of
the data supplIed through regulatory permIt procedures

57



Appendix 1

NEW FEDERAL REGULATION ON WATER PROTECTION AND RIPARIAN
ZONES ANALYSIS AND COMPARISON WITH THE PREVIOUS LEGAL

ACT

The main legal act at the federal level In the sphere of protection of
water resources IS the Regulation on Water ProtectIon and Riparian Zones
adopted by Resolution No 1404 of the RF government, dated 23 11 96,
(hereinafter referred to as Reg No 1404) It has replaced the prevIous
Regulation on Water Protection Zones of Rivers, Lakes and Watercourses In
the RF which was adopted by RF government Resolution No 91 dated
17 03 89 (hereinafter Reg No 91 )41

Let us make a bnef analysIs of Reg No 1404 as compared to Reg No
91, because, though these two documents are rather similar, there are some
serious differences between them, which should be taken Into account by the
admInistrations of the cities which have not yet brought their land use
regulations withIn water protection and nparlan zones Into compliance with
the new Reg

Regarding the status of surface water objects, Regs No 1404 and
No 91 contain simIlar definitions a special regime for economic and other
types of actIvIty IS established within water protection zones, npanan zones
are established within these zones Whlch,ln Reg No 1404, are defined as
coastal buffer zones, additional nature use restnctlons are effective within
these zones Similarly, there are no practical changes In calculation standards
and pnnclples for the wIdth of water protection zones and coastal buffer
zones

Furthermore, Reg No 1404 proVides water protection zones and
protection zones for swamps, but No 91 did not This IS a rather Important
Issue for citIes where swamps are Included In the City area (for example Tver)

It can be conSidered a positive move forward that the new document
does not contain the definition which says that the Width of water protectIon
zones and coastal buffer zones of "unique lakes of Significant national
Importance" IS established by the government according to speCIal
procedures WIthout any relationship to the legal act In Novgorod Oblast this
type of a "unique lake" would probably Include Lake lI'men, before, this
meant that this Issue was not under the JUrisdIctIon of the oblast authOritIes,
let alone under the JUriSdiction of the CIty authOrities

In connectIon With the changed structure of the executive branch of the
government, the procedures and agencies In charge of defining the Width of

41 With amendments Introduced by the RF government Resolution No 1428 as of 27 12 94 It
IS worth mentlomng that "Orders of the Ministry of Land Reclamation and Water Resources of
the RSFSR Gosagroprom RSFSR, Gosagroprom of Nechernozemnoy Zone of the RSFSR as
of 23 January 1990 on deSigning water protection and riparian zones of rivers, lakes and other
watercourse In the RSFSR" were used as an appendiX
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water protection zones and coastal buffer zones have changed Now they are
established "taking Into account the predictions on changes of the
watercourses' coastal lines" (this IS rather Important and did not eXist before)
"and are approved by the executive branch of the government of subjects of
the federation upon presentation of the data by authorized regional agencies
of the MInistry of Natural Resources of the RF, approved by the especially
authorized environmental protection agencies, disease control agencies and
border forces agencies according to their JUriSdiction"

In Reg No 1404 there IS wordlng42 which IS especially significant for
cities It reads "width and boundaries of water protection zones within the
area of the city or other settlements are established based on concrete
planning and development conditions according to the approved General
Plans"

As far as coastal protection zones are concerned, there IS the exact
same table of minimum widths for these zones In Regs No 1404 and No 91
regarding such areas adjacent to watercourses sites as fields, meadows,
hayfields, forests or shrubbery, among which only the latter two are
encountered In the City Therefore, the table provided for calculating coastal
protection zones obviously IS applied to agricultural lands and can not be
considered a method for calculating these zones within the cltles43 Regarding
the actual cities and other settlements, the New Reg only states that "If there
IS a storm water drainage system and an embankment, It IS permissible to
combine the boundary of the coastal protection zone with the embankment
edge"

A paragraph on procedures for drafting and approving water
protection zone plans was added to the New Reg These plans are developed
In order to define and clarify the boundaries of water protection zones while
emphasIzing that planning of the above mentioned zones IS done according
to "legal acts approved by the Ministry of Natural Resources of the RF and
coordinated with the specially authorized government environmental
protection agencies" Before the plans of water protection zones are
approved, the "minimum sizes of water protection zones" are effective They
are marked on the General Plans of cities and other settlements, land use
plans (authors' emphasIs) and other plans and maps

Apart from thiS, there IS now an Important requirement to Inform the
population about establishment of these zones and rules for conducting
business and other types of actiVities within these zones

Regardmg the mam Issue - land use restnctlons within water protection
zones, the list of them IS practically the same Taking Into account the
Importance of thiS list, clause 6 of Reg No 1404 IS given below In toto

42 Before, I e In the ProvIsions No 91 It did not eXist It eXisted In the Orders which prOVided
additional details and were mentioned In footnote 26
43 It IS worth mentioning that for those Cities which possess agrrculturallands the above
mentioned calculating formula can be applied for such areas
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Withm water protection zones It IS prohibited
- to spray chemicals by aViatIOn,
- to use chemicals agamst pests, plant diseases and weeds,
- to use manure for sOil fertilization,
- to place stocks of pOisonous chemicals, mmeral fertilizers, POL,
refuelmg sites for tOXIC chemical eqUipment, live-stock complexes and
farms, to store or bury mdustnal, domestic or agncultural wastes, to
establish grave-yards, cattle bunal grounds, waste-water collectors
- to store litter,
- to fuel, wash, and repair cars, trucks, and other
vehicles and machmery,
- to set up summer cottages and garden plots, If the Width of the water
protection zone IS less than 100 meters and/or the abuttmg temtones
slope gradIent IS over 3 degrees,

to set up parkmg lots for vehIcles, mcludmg those at summer
cottages and garden plots,
- to clear cut tImber,
- to butld and reconstruct bUlldmgs, faCIlities, commUnicatIons and
other objects, as well as to perform mmmg, earth movmg and other
SimIlar types of work, without the approval of water basm and other
temtonal water use and protectIOn bodies of RF MInistry of Natural
Resources,

On the sItes of smgle famIly houses, dachas and garden plots
located wlthm water protection zones, the rules of thelf operatIon shall
be enforced m order to ellmmate the pOSSIbIlIty of pollutIon and drymg
up of watercourses

Wlthm the water protectIon zones It IS permItted to make
selectIve cuttmg of tImber and to carry out other forest management
measures deSigned to protect water objects

Regarding the list of restrictions for types of use of water protection zones, It
has been expanded somewhat by clause 7 of Reg No 91, and It bOIls down
to the follOWing

Wlthm the coastal protection zones ,m addItIOn to the restnctlons listed m
clause 5 of the present RegulatIon, It IS prohIbIted

• To plow land,
- To use fertIlizers,
- To graze cattle or establIsh summer camps,
- To set up tent camps

Actually, all these types of uses are not related to urban conditions,
and, therefore, according to Reg No 91 a list of prohibited types of land uses
for coastal protection zones within City areas and other settlements can be
conSidered the same as the list of prohibited uses for water protection zones

In Reg No 1404, the follOWing IS added to the additional restnctlons for
riparian protection zones
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- To store eroded sOil,
- To set up summer cottages and garden plots or

to allocate parcels for mdlvldual
development,

- Movement of motor vehicles and tractors, except
special-purpose vehicles

As we see the last two clauses have a direct relationship to cIties and
their Introduction can be considered an extremely serious additional
restriction on the use of land and urban riparian protection zones as related to
water protection zones overall The restriction on locating summer cottages
and garden plots, although It IS different for riparian protection zones (a total
ban) and water protection overall (permitted when the above mentioned
conditions are complied with) eVidently IS related to the growing and virtually
uncontrolled process of cottage and other construction along the banks of
drinking water In many oblasts recently

Reg No 1404 also contains a clarification that "land within riparian
protection zones shall be allocated for the sitting of water supply, recreation,
hunting and fishing facIlities, water Intake, port and hydrotechnologlcal
facIlities when they have water usage licenses which contain reqUirements to
comply with the water protection rules" As a rule, riparian protection zones
shall be covered by trees, bushes or meadows

Reg No 1404 establishes a more logical procedure for maintaining
water protection zones In the proper condition Previously thiS requirement
was leVied on all legal entities natural persons who were uSing the land
located within the boundaries of the zones, now, according to the recent Reg
thiS reqUirement shall be borne by water users Further, It simply states that
"the owners, possessors and users of land upon which water protection
zones are located shall comply With the established rules for uSing these
zones"

An extremely Important new feature IS the proposition (second
paragraph clause 8)that 'the establishment of water protection zones shall not
entail the taking of land from land owners, possessors and users or a
prohibition on transactions With land, With the exception of those cases
provided by the law

Overall, It can be said that the adoption of Reg No 1404 means the
movement of the legal foundation for water protection toward a more fleXible
approach, With the clarification and more In-depth development of indiVidual
aspects of It Moreover, somewhat more strict reqUirement related to types of
actIVIties Within riparian protection zones can be observed

However, the most significant aspect can be conSidered to be the fact
Reg No 1404 unambiguously removes the City areas from ItS sphere of
operation and from ItS established standard Width of water protection zones,
by transferring the regulation of their sizes and boundaries Within cIties to the
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level of the local City plannrng documentation (General Plan), rrght up to
permitting the complete absence of such zones under speCific conditions

Overall, It IS thought that Reg 1404 demonstrated the general flaw of
current Russian Environmental Protection legislation which insufficiently
conSiders the special ecological features of cities The Reg under review IS
prrmanly onented at agncultural areas and, the proper use of water protection
zones In cities remains unclear Based on Information of RF Mlnrstry of
Natural Resources, a more detailed development of rules for planning water
protection zones In cities and other populated areas shall be prOVided In the
administrative and procedural documents of this agency The preparatIon and
adoption of these documents prOVided for In Reg No 1404
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Appendix 2

AUTHORITY OF LOCAL GOVERNMENT AGENCIES
FOR ENVIRONMENTAL PROTECTION

Legal Act Authority of local agencies

1 Law of the RSFSR Article 7 JUriSdiction of local committees of the Council of Peoples'
dated 140782 "On Deputies on state management of ambient air protection
Air Protection"

Executive committees of the local Councils of Peoples' Deputies, within
the limits and procedures established by USSR legislation, this law and
other legal acts of the RSFSR, shall within their areas provide for
development and Implementation of air protection actions, participate In
planning of ambient air protection, carry out state control over air
protection, take steps to Improve City amenities and greenery In bUilt-up
areas, and resolve other Issues on City planning concerning protection of
ambient air

2 Law of the RSFSR
dated 190491 No
1034-1 "On Sanitary
Epidemiological
Safety of the
Population"

3 "RSFSR Land
Code" dated
250491 No 1103-1

4 Law of the RSFSR Article 10 JUriSdiction of local agencies In enVironmental protection
dated 191291 No
2060-1 "On The follOWing environmental protection Issues are under the JUrisdiction of
Environmental local agencies
Protection" • defining the main area of protection of the City'S environment

development of ecological programs,

• recording and controlling environmental conditions and natural
resources of areas under their JUriSdiction

• recording and controlling the volume of industrial discharges from
sites located In areas under their JUriSdiction regardless of the type of
ownership or subordination,

• planning, finanCing, proViding material and technical support for
environmental protection actiVIties,

• co-ordlnatlng actIVIties of ecological departments of enterprises,
offices and organizations regardless of the type of ownership or
subordination

• conducting of ecological examinations of projects and state ecological
control over the environment

• Issuance of permits for indiVidual types of nature use discharge of
pOisonous substances bUrial of tOXIC wastes,

• making deCISions on restriction, termination and moratorium on
ecologically harmful actiVities,

• resolVing disputes In the area of environmental protection,

• protecting nature landmarks and other speCial natural areas,

• conductmg ecological education,

• prOViding Citizens With appropnate ecological information,

• makmCl deCISions on other environmental Issues which are under the
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JUriSdiction of local Council of Peoples' Deputies and local
admlnlstratrons pursuant to the Law of the RSFSR "On Local Self-
Governance In the RSFSR"

5 "Fundamentals of Article 6 JUriSdiction of regional (City) Council of Peoples' Deputies In the
RF Legislation on area of regulating forest relations
Forestry" dated
060393 No 4613-1 The following IS Included within the JUriSdiction of the local Councils of

Peoples' Deputies concerning forest relations

• partlclpatrng In the development of federal and regional programs of
forest expansion,

• coordinating with appropriate government agencies of republics within
the RF, autonomous oblasts autonomous regions krajs oblasts,
cities of Moscow and St -Petersburg of principles for setting taxes and
rental rates for use of forest areas,

• establishing rates and amounts of forest taxes, rental rates and
granting benefits on forest payments to certain groups of forest users
as well as defining the form of payments,

• making decIsions, together with possessors of forest resources, on
transfer of forest areas Into long-term possession (or lease), In this
case participation of forest possessors IS limited by defining the
conditions which are In compliance with the established forest and
water use requirements

• controlling use reproduction and protection of forests,

• defining the form of procedures for selecting a forest user (direct
negotiations, auctions, bidding),

• setting restrictions on, terminations or moratoria on the right to use
forest resources In compliance With established procedures

Article 7 JUriSdiction of regional (City) administrations In the area of forest
relations

The following IS under the JUriSdiction of local administrations In the area
of forest relations

• recording forest resources,

• allocating approved limit for timber harvesting between forest users
according to recommendations of government agencies In charge of
forest resources management, Including actlvltres aimed at providing
for timber deliveries for state needs,

• arranging activities aimed at protection of forests from fire, diseases
and harmful Impact,

• Implementing control over use, reproduction and protectron of forests
together With especIally authOrized environmental protection agencies,

• making deCISions, together With possessors of forest resources, on
allocation of forest areas for short-term possession, In thiS case
participation of forest possessors IS limited by defining the conditions
which are In compliance With the established forest and water uSing
requirements,

• arranging for and conducting auctions and bids for allocation of forest
resources for use and possession together With the local department
of State Forest Management Agency of the RF

• setting restriction on terminations or moratona on the nght to use
forest resources In compliance With established procedures

6 Law of the RF Article 11 AuthOrity of government agencies of the SUbjects of the
dated 21 1294 No federation and local agencies In the area of protection of people and
68-FZ "On Protection terrltones from emergency Situations
of People and
Terrltones from 2 Local agencies shall Independently
natural disasters and a) prepare and maintain appropnate forces and funds In order to protect
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emergency people and terntones from emergency situations, teach people
situations protection methods and actions In these situations,

b) make deCISions on the conduct of evacuation activities In emergency
situations and arrange for their conduct,

c) conduct, according to the established procedures, collection and
exchange of Information In the area of emergency protection, provide
for timely notification about the danger of or actual emergency
situations,

d) provide for reserve financial resources and facIlities to clean up after
emergency situations,

e) arrange for and conduct emergency rescue actIVIties, provide for
public safety while conducting these activities, In the event resources
are lacking, call for assistance from executive agencies of the subject
of the RF,

0 provide for safe operation of enterpnses and organizations dunng
emergency situations,

g) establish permanent agencies which are especially authonzed to
resolve Issues dunng emergency situations

7 Law of the RF
dated 140395 No
33-FZ liOn SpeCially
Protected Nature
Areas"

8 Law of the RF Article 8 Authority of local agencies In protection and use of animals
dated 24 04 95 No
52-FZ "On Animals" Local agencies may acquire some authonty In the area of use and

protection of animals according to the RF legislation and legislation of the
subjects of the RF as well as funds and facIlities needed In order to
administer such authonty This activity remains under the state control

9 Law of the RF Article 6 Subject matters of local government
dated 28 08 95 No
154-FZ "On General 1 Issues of local Significance as well as authOrity acquired from
PrinCiples for government agencies are under the JUriSdiction of mUnicipalities
Organizing Local
Self-Governance In 2 The follOWing Issues are conSidered to be of local Significance
the RUSSian • comprehenSive SOClo-economlC development of the mUnicipality,
Federation" • establishment and development of mUnicipal health clinics, prOViding

for peoples' hygiene,

• regulation of planning and development Within the mUnicipal area,

• control over land use Within the mUnicipal area,

• regulation of use of waterways of local Significance, sites of natural
resources and raw materials and use of underground areas for
construction of faCIlities of local Significance,

• establishment, maintenance and development of mUnicipal energy,
gas heating, water and sewer faCIlities

• prOViding for supply of fuel to people and mUnicipal agencies

• City amenities and greenery

• waste treatment

• supporting funeral services and maintenance of cemeteries

• partiCipation In environmental protection Within the mUnicipality,

• fire safety and estabhshment of a mUnicipal fire service,
MUniCipalities can conSider other Issues which are treated as local

Issues by the laws of the subjects of the federation, as well as Issues
which were not excluded from their JUriSdiction and which were not
transferred to other mUnicipalities or state agencies

SpeCific qovernment authorltv mav onlv be assl!:::med to local
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government agencies by federal law and laws of sUbjects of the
Federation and then only with the simultaneous provIsion of the necessary
material and finanCial resources

The execution of the transferred power IS under control of the
government
Conditions and procedures for mOnitoring execution of government power
by local agencies shall be established by appropriate federal laws and
laws of the subjects of the RF

10 Water Code of Article 68 Authority of local agencies In the area of use and protection of
the RF dated waterways
1611 95 No
167-FZ Local agencies may acqUire specific government authority In the area of

use and protection of waterways pursuant to RF legislation as well as
funds and facIlities needed In order to administer such authority The
execution of the transferred power IS under control of the government

11 Law of the RF Article 9 Authority of local agencies In the area of ecological examinations
dated 23 11 95 No
174-FZ 'On 1 the following IS under the JUriSdiction of local agencies regarding
Ecological ecological examinations on appropriate terntorles
Examinations" • assignment of experts for partiCipation as observers In meetings of

expert commiSSions of the state ecological expertise regarding sites
of ecological expertise If these sites are bUilt on a certain area and In

case of harmful environmental Impact of these sites during their
business and other actiVities,

• making decIsions and Implementing them within their JUrisdiction on
ecological expertise based on the results of public hearings, polls,
referends, appeals of public ecological organizations (aSSOCiations)
and movements, information on sites of ecological expertise,

• holding public hearings, conducting public polls and referends
regarding anticipated economical and other actiVities which are to
undergo ecological eXaminations,

• conducting ecological examinations on public demand,

• informing speCially authorized government agencies on ecological
examinations about anticipated economic and other actiVities within a
mUniCipality,

• Informing the pUblic prosecutor and speCially authorized government
agencies on environmental protection and ecological examinations
and government agencies of the sUbject of the RF on commencement
of site construction (which reqUires an ecological examinations)
without a positive conclUSion from the State Ecological Expert
Committee,

• Implementation of other authority In thiS area which IS In compliance
with RF legislation

2 Local agencies have a right

• to obtain appropriate information from government agencies on
projects subject to ecological examinations whose Implementation
may have an environmental Impact within the area of the appropnate
mUniCipality and information on the results of the state ecological
examinations and public ecological examinations

• to direct In wntlng substantiated proposals on ecological aspects of
anticipated economic and other types of actiVities to speCially
authorized qovernment agencies on ecological examinations
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Appendix 3

INTERIM PROVISIONS ON RIPARIAN ZONES OF WATERCOURSES
WITHIN THE CITY BOUNDARY

1 Riparian and water protection zones are defined within the Novgorod
area, as areas located on river, stream, lake banks

These zones are the area of special use conditions and limited
economic activity

Riparian and water protection zones are established as part of
environmental protection measures aimed at protection from pollution, and
Improvement of hydrological conditions of watercourses

2 The width of riparian and water protection zones within the
Novgorod area are established at the following

The River Volkhov at
Lake !I'men
Pltba River
Veryazha River
Other Streams

100 meters
100 meters
50 meters

50 meters
15 meters

The measure of the width of riparian and water protection zones with steep
and acute banks - from the edge of the actual bank, with gently sloping banks
- from the maximum mark of spring floods with 10% extra safety zone

3 The following IS prohibited within water protection and riparian
zones
- to bUild Industrial, reSidential, agricultural and public facIlities,
- to lay pipelines, engineering networks, motor vehicle roads,
- to cut wood,
- to plow SOil, excavate construction materials, to place stores of pOIsonous
chemicals, minerai fertilizers, fuel and lubricants,
- to store litter,
- to graze cattle,
- to arrange parking, fuel, wash, and repair cars, trucks, and other vehicles
and machinery,

4 The follOWing IS permitted Within water protection and riparian zones
- to bUild water Intakes, hydrotechnrcal faCIlities, to arrange piers and
moorages,
- to carry out shore strengthening work, Improvement work, wood cutting for
clearing purposes,
- to arrange recreation faCIlitIes

All the above-mentioned measures shall be approved by the Water
Resources Department and EnVironmental ProtectIon Committee of the CIty of
Novgorod
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5 Maintenance of water protection and npanan zones as well as
enforcement of their use conditions IS the responsibility of enterpnse,
organization and office managers, Independently of their Interdepartmental
subordinatIon and type of ownership, and the responsibility of IndIVIduals ­
possessors of land parcels adjacent to water protection and npanan zones

6 In case the sites, whose economic activity IS not In compliance With
these ProVIsions, are located Within water protection and npanan zones, their
possessors or their agents shall take actual measures aimed at restnctlon or
elimination of the harmful effect of these sites on open watercourses

7 Individuals responsible for Violation of area use conditions Within
these zones shall be liable according to the current legislation

8 These ProvIsions do not replace provIsions and legal acts on clean
water zones and other water protection actions set forth by the government of
the RUSSian Federation or by appropnate mlnlstnes and departments on
behalf of the RF government

9 These Intenm ProVIsions on Rlpanan and Water Protection Zones of
the City of Novgorod were developed according to the current ProVIsions on
Water Protection Zones of nvers, lakes and watercourses In the RF
(Resolution of the Council of Mlnlstnes of the RF No 91, dated 17 March,
1989)

APPROVED
by the resolution of the City Administration
as of 11 1094, No 152
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Appendix 4

RECOMMENDATIONS AND SUGGESTIONS OF COORDINATION GROUP MEMBERS
ON DEVELOPMENT OF THE DRAFT REGULATION ON WATER PROTECTION AND RIPARIAN ZONES IN THE CITY OF

NOVGOROD

Questions Land Committee of the Architectural Committee Environmental Novgorod Department of
city of Novgorod of the city of Novgorod Protection Committee Hygiene and Deslase

Control
1 What technical assistance The Committee IS ready to The Committee possesses The Committee can The Department possesses
can your committee provide provide any technical or - land use data, provide mformatlon on chemical and bactenologlcal
m the development of the mformatlon support for the - hlstoncal and architectural - sources of watercourse Indexes for water resources
Regulations and the map? development of these sketch plan of the center pollution, within the City area for many
Precisely what mformatlon Regulations (wlthm Val Okolnogo Goroda) - location of discharge years, mcludmg
available to your committee The Committee possesses and Its suburbs (City facIlities, - The nver Volkhov - m water
for the following parameters mformatlon on land users boundanes), - their quantitative and mtakes and beach areas,
- charactenstlcs of whose land IS located wlthm - data on mdustnal qualitative charactenstlcs - The nver Venazha - m three
watercourses, coastal zones m the form of enterpnses which are not m locations,
- data on location of springs - land use boundanes, compliance with the zonmg - The nver Pl'tba - m two
and sources of watercourse - targeted use of land, and are subject to relocation locations
pollution, - holder, to mdustnal zones
- geological data, - time penod for which the
- land use data, land was provided,
- other mformatlon related to - type of ownership
thiS Issue The Committee possesses

an electrOnic version of the
map of boundaries of the
coastal zone combmed with
the zOning map
Prellmmary data on
engmeenng and geological
conditions wlthm the coastal
zone (on paper) will be
available soon
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2 Judging from your It IS necessary not to Vacant land and recreation 1 To leave the right bank To reserve as vacant lands and
understanding of the future Increase recreation areas areas, In general, are defined (from Kolmovskly Bridge recreation zones the follOWing
development of the City, can but decrease them by the zoning map to Steklovolokno plant") of areas
you mention the areas In the (especially the zone P4, there Reconstruction of the eXisting the river Volkhov as forest - area of the eXisting beaches,
City which you think are plenty such areas shown development, aimed at and park zone as well as to extend the Kremlin beach to
- are to be reserved as on the zOning map) The y Improvement of the the area along the Verlazhl the bridge,
vacant land and recreation shall be transferred Into zone ecological situation, IS river, - area near the river Volkhov - In
facIlities P3 Part of the coastal required within right and left 2 Improve the area and order to arrange a recreation
- the most sUitable for protection zone shall be used banks of the river Volkhov In create a recreation zone zone after discharge facIlities
economic development, new according to uses permitted the central part of the City and on the left bank of the are removed and dredging
construction and within the adjacent areas within the Northern part of the river Volkhov (from activities are carned out,
reconstruction City (Volkhovskly settlement, "Intourlst" hotel to - 1DO-meter zone from the water

Smetanlnskaya myaza) Spector plant), line of the rivers Volkhov,
3 To leave as recreation Verlazhl PI'tba
zone the areas of lakes
and adjacent areas on the
left bank of the river
Volkhov at the end of St-
PetersburQskava st

3 What permitted and Within the water protection An interrelation with the Land A part of water protection It IS essential to eliminate
prohibited types of uses and riparian zones areas with Use ZOning Regulation shall and riparian zones shall be discharge of polluted water Into
construction standards and different regimes shall be be reflected (as a citation) In assigned to adjacent the river Tarasovets
deSign reqUirements would established Those located the Regulations concerning enterprises and land
you like to Include In the further from the water edge permitted types of uses for holders They shall be
Regulations, which In your shall have more types of areas located Within water responsible for the
opinion would prOVide for permitted uses A number of protection and riparian zones condition of these areas
preservation of open space measures shall be developed It might be done With
and good water quality and for a list of permitted types of additional requirements and
stop flood damage? These uses, after Implementation of restriction (measures
reqUirements should be put these measures these types prOViding for good water
In the form of amendments to of uses shall be permitted quality and preventing
already eXisting federal flooding)
standards
4 In what way can the new The Regulations shall contain PartiCipation of City and
Regulations Simplify the a list of minimum use oblast environmental
procedures of ecoloQlcal restrictions Within this zone It protection and water
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expertise or obtaining a IS even more Important that a protection agencies In the
design approval for Investors, number of measures be preparation of the Act on
and at the same time make listed there, so that a larger choosing the location for a
them more rational and number of permitted uses particular type of use and In
effective for the City? can be Implemented the preparation of the

EXistence of the list of architectural and planning
necessary measures shall task will help to decrease the
simplify the procedures for time of ecological expertise
obtaining a design approval Apart from thiS, precise
and will protect the developer definition of authority of City
from subjective evaluation of and oblast environmental
his project protection agencies

regarding inspections and
project approval shall simplify
this procedure

5 From your POint of view If the Regulations are In The role of the Committee as The City Environmental
what IS the role of your place, the Committee Will be well as the role of historic Protection Committee
agency In the system of land able to POint out legally preservation and monitors enforcement of
use regulation within water established land use environmental protection the "Regulations on Water
protection and riparian zones restrictions on the cadaster agencies IS to a great extent Protection Zones In the
according to the new plans while Issuing ownership defined by the Land Use City of Novgorod
Regulations? documents To regUlate land Regulation as well as by the

use payments depending on Regulations on the
the number of restrictions establishment of Land Use
Precise land use restrictions and Development
Will make It pOSSible to Commission, as members of
Include these areas In City the Commission
planning and market
turnover

6 What other suggestrons do The development of the It IS Important to Include the
you have for the Draft Regulations shall resolve City Regulations on Water
Regulations, what other planning Issues by means of Protection Zones as an
Issues do you think shall be finding a balance between appendiX to Part III of the
covered? open space and deSignated Land Use ZOning Regulation,

land Within the City area and as well as to Include an

71



the desire of the developers appropriate map In the
to develop lands near Unified map of restrictions on
watercourses ecological requirements Into

Section 4 3 of the
ReQulatlon
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Appendix 5

MODEL STRUCTURE OF LAND USE REGULATION ON WATER
PROTECTION ZONES

(Based on mternatlonal experience)

Article 1

Article 2

Article 3

Article 4

Regulation purposes and general provIsions
Legal status and jUrisdiction
Contents
Relationship to other mUnicipal legal
acts, eXisting standards and rules

Definitions

Responsibilities of the regulatory
agencies
A MUnicipal Zonmg Commission
B Oblast Water Resources Committee
C Clty/Oblast Environmental Protection
Committee
D City Land Committee
E City Architecture Committee

Establishment of unified water protection
zones
A Establishment of Floodplain zones

1 Identification of Floodplain zones
2 Floodplain zones

a Mam floodplam zone
b Adjacent floodplam zone
(once In 100 years)
c High Hazard Flood Area
d Zone with periodical flood
hazard (once m 500 years)

3 Floodplam zone boundaries
a Identification of boundaries
b Information needed for
preparation of the flood area
map
c Purpose of the flood area map

8 Establishment of Riparian zones
1 Identification of nparlan zones
2 Rlpanan zones

a Areas with speCial
environmental protection
conditions
b Areas with speCial water
filtration regime
c Recreation areas and vacant
lands
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Article 5

Article 6

3 Rlpanan zone boundanes
a Identification of boundaries
b Information needed for
preparation of the flood area
map
c Purpose of the flood area map

Development rules within floodplain areas
A Development rules In the main
floodplain zone

1 Permitted types of uses
2 Prohibited types of uses
3 Measures of flood protection
(SNIP)

a New construction
b Substantial Improvement

4 Uses which reqUire special
approval

B Development rules within adjacent
floodplain zone

1 Permitted types of uses
2 Prohibited types of uses
3 Measures of flood protection
(SNIP)

a New construction
b Substantial Improvement

4 Uses which require special
approval

C Development rules within High Hazard
Flood Areas

1 Permitted types of uses
2 Prohibited types of uses
3 Measures of flood protection
(SNIP)

a New construction
b Substantial Improvement

4 Uses which require special
approval

D Development standards within other
floodplain zones
E "Non-conforming" types of uses and
bUildings

Development rules within npanan zones
A Areas with special
environmental protection conditions

1 Permitted types of uses
2 Prohibited types of uses

B Areas with special water
filtration conditions
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Article 7

Article 8

Article 9

1 Permitted types of uses
2 Prohibited types of uses

C Recreation areas and vacant
lands

1 Permitted types of uses
2 Prohibited types of uses

D "Non-conforming" types of uses and
bUildings

Permitting
A Application for obtaining permit for
development Within floodplain and nparlan
zones

1 Site plan
2 Technical conditions for
construction and public amenities
3 Ecological evaluation

8 Standards used for application's
consideration and Issuance of permits
C Appeals from deCISions
D Fines and fees
E Validity of the permit, obligations for
certrficatlon

Exceptions, speCial permits, permits for
temporary use
A Grounds for Issuance
8 Conditions for Issuance
C Appeals from deCISions

Date of effect and amendment procedures
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Appendix 6

Draft Amendments to the Land Use and Development Rules
for the City of Novgorod

Contents

21

2 1 1
212

2121
2122
2123

23

Characteristics of Territorial Zones
Shown on the Zoning Map of Legal Zomng of
the Novgorod area

Types of Zones
Lists of Types of Permitted Use of Real

Estate In Various Zones

Water Protection Zone
Rlpanan Protection Zone
Floodplain Zone, Including High and Low
Hazard Flood Zones

Ecological and EnVironmental Protection
ReqUirements Concerning Regulation of Land Use
In Areas Adjacent to Bodies of Water

DefinItIons

Chapter 231

Article 2 3 1 1
Article 2 3 1 2

Article 2 3 1 3

Article 2 3 1 4

Article 2 3 1 5
Article 2 3 1 6
Article 2 3 1 7

Article 2 3 1 8

General ProvIsions

Legal Grounds, Scope and Application
Water Protection Zone, Riparian

Protection Zone and Floodplain Zone
Boundaries and Mapping

Duties and Powers of the Appropriate
Agency Regulating the Administration
and Management of Land Use Under This
Section

Additional Duties and
ResponSibIlities of the Appropnate
Agency Concerning Floodplain Zone

Administration and Management
Inspection and Enforcement
CIVil and Cnmlnal Penalties
Appeals From Actions or DeCISion of

Any Agency With AuthOrity to Operate
under this Section

Rules and regulations
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Chapter 232

Article 2 3 2 1

Article 2 3 2 2

Article 2 3 2 3

Article 2 3 2 4

Article 2 3 2 5

Article 2 3 2 6

Chapter 233

Article 2 3 3 1

Article 2 3 3 2

Additional Requirements and
Procedures for Issuing
General and Special Zone Approval and

Construction Permits In Protected
Areas

General or Special Zone Approval
ReqUIred

Additional Requirements for the
Construction Permit Application In
Protected Areas

Additional Requirements for General
and Special Zone Approval
Applications In Protected Areas

Additional Construction Permit
Requirements In Floodplain Zones

Zone Approval and Construction Permit
Conditions In Protected Areas

Mitigation Plan for Protected Area
Projects

Environmental Review Standards for
Zone Approvals, Construction and
Operating Permits In Protected Areas

ReView Standards for ISSUIng Zone
Approval, Construction and
Operating Permits In Protected Areas

Additional Standards for Construction
Permits In Floodplain Protected Areas
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Section 2 1 Characteristics of Territorial Zones Marked on the Zoning
Map of the Novgorod Area

Chapter 211 Types of Zones

WP Watershed Protection Zone
RP Riparian Protection Zone
FP Floodplain Zone
HFP High Hazard Floodplain Zone
LFP Low Hazard Floodplain Zone

Chapter 21 2

Article 2 1 2 1

LIsts of Types of Permitted Use of
Real Estate In Various
Territorial Zones

WP Water Protection Zone

Main prohibited types of land use Include
- to spray chemicals by aViation,
- to use chemicals against pests, plant diseases and
weeds,
- to use manure for sOil fertilization,

to place stores of pOisonous chemicals, minerai fertilizers, fuel and
lubricants, charging areas for tOXIC chemicals equipment, live-stock
complexes and farms, to store and bury Industrial domestic and agricultural
wastes, to arrange graveyards and cattle bUrial grounds, waste-water
collectors
- store litter,
- to fuel, wash, and repair cars, trucks, and other
vehicles and machinery,
- to arrange summer cottages and gardening plots, If the Width of the water
protection zone IS less than 100 meters and/or abutting terntorles slope
gradient IS over 3 degrees,
- to arrange parking lots for vehicles, including those on summer cottage and
gardening plots,
- to conduct clear felling of wood,
- to bUild and reconstruct bUildings, facIlities, commUnicatIons and other
objects, as well as to perform mining, earth moving and other Similar types of
work, In case It IS not authorized by water basin and other temtorlal water use
and protection bodies of RF MInistry of Natural Resources,

2) Mam permitted uses mclude
- Selective wood cutting and other forest management measures aimed at
protecting water objects
- All types of uses permitted within Riparian Protection Zones
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Article 2 1 2 2 RP Riparian Protection Zone

Mam prohibited types of land use Include

- All those uses prohibited In Water Protection Zones,
- To plough land,
- To use fertilizers,
- To store erosion sOil,
- To arrange cattle pasturing and summer camps,
- To set up seasonal tent camps, summer cottages, garden plots, to allot
parcels for indiVidual development,
- Traffic of cars and tractors

Mam permitted uses are
- Water supply,
- Recreation,
- Fish farming and hunting,
- Water Intake, port and hydro-technical facIlities

Article 2 1 2 3 FP Floodplam Zone,
High Hazard and Low Hazard Floodplam Zones

The main permitted and prohibited types of land use, Including those proVided
for the underlying zones, are In compliance with permitted and prohibited
types of use within the zones shown on the map
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SECTION 2 3 Ecological and Environmental Protection
Requirements Concernmg Regulation of Land Use m Adjacent to Water

Bodies

Definitions

Base flood means the flood having a one (1) percent chance of being
equaled or exceeded In any given year

Breakaway wall means a wall that IS not part of the structural support of the
bUilding and IS Intended through ItS design and construction to collapse under
specific lateral loading forces without causing damage to the elevated portion
of the bUilding or the supporting foundation system A breakaway wall shall
have a design safe-loading resistance of not less than ten (10) and no more
than twenty (20) pounds per square foot A wall With a loading resistance of
more than twenty (20) pounds per square foot reqUires an architect's or
profeSSional engineer's certificate

Elevated BUilding means a non-basement bUilding bUilt to have the lowest
floor elevated above the ground level by means of fill, solid foundation
penmeter walls, pilings, columns (posts and piers), shear walls or breakaway
walls

EroSion IS the process by which ground surface IS worn away by the action of
Wind, water, Ice or gravity

Flood or flooding means a general and temporary condition of partial or
complete inundation of normally dry land areas from
(1) The overflow of Inland or tidal waters, and
(2) The unusual and rapid accumulation of run-off of surface waters from any
source

Flood protection elevation The elevation to which structures and uses
regulated by thiS chapter are required to be elevated or f1oodproofed

High Hazard Flood Area means the channel of a nver or other watercourse
and the adjacent land areas that must be reserved In order to discharge the
base flood Without cumulatively increasing the water surface elevation more
than one (1) meter

High Hazard Flood Area encroachment lines Lateral limits of a High
Hazard Flood Area dlstnct along a stream or other bodies of water, Within
WhICh, In the direction of the stream or other body of water, no structure or fill
may be added Their purpose IS to preserve the flood-carrying capacity of the
HIgh Hazard Flood Area Their locatIon IS such that the HIgh Hazard Flood
Area between them, Including the channel, Will handle the base flood flow

Low Hazard Flood Area The land area located between the encroachment
lines of the High Hazard Flood Area dlstnct and maxImum elevatIon subject to
Inundation by the base flood as defined herein
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Hazardous material means any waste, product, substance or combination of
these which will Impair the portability of the public water supply or which will
be harmful to human, plant, animal or property due Its biological and chemical
charactenstlcs or those substances Identified as hazardous according to
Federal law

Highest adjacent grade means the highest natural elevation of the ground
surface, pnor to construction, next to the proposed walls of the structure

Lowest floor means the lowest floor of the lowest enclosed area Including
the basement and/or attached garage (see "floor") An unfinished or flood­
resistant enclosure, usable solely for parking of vehicles, bUilding access or
storage In an area other than a basement area, IS not considered a bUilding's
lowest floor,

Mean water level means the average height of the water for all stages of the
tide It IS used as a reference for establishing vanous elevations within the
floodplain

NUisance means a public nUisance, or use of property that IS environmentally
offenSive and causes Injury to surrounding property, persons or natural
resources

Protected Areas IS a term that Includes the three zones regulated by thiS
Section the Water Protection Zone, Rlpanan Protection Zone and Floodplain
Zones

Riparian refers to an area that IS strongly Influenced by water and that occurs
adjacent to streams, shorelines and wetlands, serves as a habitat for
hydrophytlc vegetation and aquatic life, and proVides natural water filtration
functions

Sanitary nUisance means an action by any person resulting from the
operation of a construction actiVity that threatens or Impairs the health or life
of other persons

Sediment IS solid matenal, both organic and Inorganic, that IS In suspenSion,
IS being transported or removed from ItS site or ongln by air, water, Ice or
gravity as a product of erosion

Stormwater IS surface or subsurface water that enters a ditch, stream, storm
drain or other concentrated flow dunng and follOWing rainfall

Stormwater management means the collection, conveyance, storage,
treatment and disposal of stormwater runoff In a manner to minimiZe channel
eroSion, damage from flood, and degradation of water quality through a
system of measures that control the Increased volume and rate of stormwater
caused by man-made alterations to the land surface
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Substantial Improvement means any repair, reconstruction or Improvement
of a structure, where the cost equals or exceeds fifty (50) percent of the
market value of the structure, either
(1) Before the Improvement or repair IS started, or
(2) If the structure has been damaged and IS being restored, before the
damage occurred

Water pollution shall mean the Introduction In any surface or underground
water any organic or inorganic matter or deletenous substances In quantities
or accumulations that are InJunous to human, plant, animal, fish or property

Watershed means the drainage area contnbutlng stormwater runoff to a
Single POint

Section 231 General ProvIsions

Article 2 3 1 1 Legal Grounds, Scope and Application

1) ThiS Section applies to all areas Within the Water Protection Zone,
Rlpanan Protection Zone, and Floodplain Protection Zones adopted pursuant
to the cntena established for deSignating these Protected Areas under
Federal, Oblast and mUnicipal law as provided In Article 2 3 1 2 These
Protected areas shall be prepared on the OffiCial map of the City of
Novgorod

2) ThiS Section IS adopted In accordance With the RUSSian Federation Law
on Protection of the EnVironment, the RUSSian Federation Water Code, The
RUSSian Federation Law "On Hygiene and Disease Control" the Resolution of
the Government of the RUSSian Federation dated 23 11 96 No 1404 "On
Establishment of ProVIsions for Water Protection Zones of the Bodies of
Water and Their Rlpanan Stnps", and other legislation and legal norms of the
RUSSian Federation

3) The Water Protection Zone, Rlpanan and Floodplain Zones are meant to
function as overlay zones These Zones require environmental restrictions on
land use In addition to the permitted uses and associated regulations Within
the underlying zones as provided In Section II of thiS Regulation

4) It IS not Intended that thiS Section repeal or supersede any eXisting
federal, oblast, mUniCipal law, or other legal and normative acts However, If
thiS chapter Imposes greater or more stringent restrictions than other
Chapters Within thiS Regulation or than other relevant laws, the prOVIsions of
thiS SectIon shall prevail

5) The General ProvIsions In thiS Chapter shall apply to regulation of the
Water, Riparian, and Floodplain Zones However, additional requirements for
each Single Zone may be reqUired In other Chapters Within thiS Section
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Article 2 3 1 2 Water Protection Zone, Riparian Protection Zone and
Floodplam Zone Boundaries and Mappmg

1) Watershed Protection Zone, Rlpanan and Floodplain Zone maps at a
scale of 1"=2000' with boundary delineations are hereby adopted and Will be
maintained on file In the mapping and records office of the City Committee on
Land Resources and Survey

2) The Water Protection Zone boundary IS established according to the
Federal law as follows

The River Volkhov at
Lake lI'men
Pltba River
Veryazha River
Other Streams

___,meters
meters---'

___,meters
meters---
meters---

The measure of the Width of the Water Protection Zone IS according to the
average level of the high water In summer

3) The Rlpanan Zone boundary IS established as required by Federal law at
meters---

4) The Floodplain Protection Area boundary, including special high and low
hazard flood areas are established according to a 10 % probability of flooding
In any given year, which IS equal to 23 3 meters elevation The boundanes for
the high hazard flood area or High Hazard Flood Area Zone are measured at
_=__-- meters In elevation and the low hazard flood area or Flood-fringe
Zone are measured at meters elevation

5) The Land Use and Development Commission shall review the adopted
zOnIng maps as new maps are obtained and Will recommend amendments
All proposed changes to the adopted maps shall be submitted to the Land
Use and Development Commission Any change to the above mentioned
Zones shall be adopted by proper resolution as provided In Article 1 262 of
the Rules of Land Use and Development

Article 2 3 1 3 Duties and Powers of the Appropriate Agency Regulatmg
the Admmlstratlon

and Management of Land Use Under
ThiS Section

The duties, functions, powers and responsibilities of the approprIate
agency In the administration of Protected areas under thiS Chapter shall
Include the follOWing

1) The City Committee on Land Resources and Survey shall keep records for
the protected Water, Riparian, and Floodplain Zones which shall Include the
follOWing
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a) Total hectares eligible for development (non-cntlcal areas) In each
Protected area for the purpose of assessing the land uses appropnate
for Issuance of Special Zone Approvals and Construction Permits

b) Individual records for each project that receives a General or
Special Zone Approval or Permit by the ISSUing agency with the
location, hectares, site documentation, use, stormwater management
plan as applicable, erosion and sedlmentatton control plan as
applicable, and Inventory of hazardous matenals on the construction
site

2) The City Environmental Committee shall be responsible to study and
observe water pollution, watershed and npanan conditions, institute actions
necessary to abate nUisances caused by water pollution, and take
appropnate action for violations of those actlvlttes within ItS authonty as
defined In this Section

3) The City Environmental Committee shall make Inspecttons of property,
facIlities, equipment and processes operating under the provIsions of this
Section to determine whether the provIsions of this Section are complied with,
and make recommendations for methods by which water pollution may be
reduced or eliminated

4) The City Environmental Committee and the Hygiene and Epidemiological
MOnltonng Center shall establish, operate and maintain a continuous program
for mOnltonng water pollution by means of Citywide water quality surveillance
networks designed to provide accurate data and information as to whether the
requirements of this chapter are being complied with and whether the level of
water pollution IS increasing or decreasing throughout the territory

5) The Land Use and Development Commission has the power and authonty
to order a moratonum on the Issuance of Zone Approvals and Construction If
It IS determined that the limitations of the public or pnvate water or sewage
system will be exceeded by any new development so as to endanger or
threaten the public health, or property or creates a nUisance

6) The Land Use Development Commission has the power and authonty to
prevent the ISSUing of any IndIVIdual Approval or Permit by the appropnate
agency If It IS determined that one or more senous Violations of this Section
are occurring by other property owners In the Protected area near to the
applicants development project

Article 2 3 1 4 Additional Duties and Responsibilities of the
Appropriate Agency Concermng Floodplain Zone Administration and

Management

1) The City Environmental Committee and the Oblast Water Resources
Committee shall review and prOVide wntten conclUSions concerning all Zone
Approvals and Construction Permit applications for projects In the Floodplain
Zones to assure that the requirements of this Section are satisfied
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2) The City Environmental Committee shall prevent encroachments within
High Hazard Flood Areas, unless the certification and flood hazard reduction
provIsions of Article (d) are met

3) The Architecture and Construction Supervising Body shall venfy and
record the actual elevation of the lowest floor (Including basement) of all new
or substantially Improved structures, and for the new or substantially Improved
structures that have been floodproofed, In accordance with Article 2 3 2 4

4) Where Interpretation IS needed as to the exact location of boundanes of
the Floodplain Zone or subzones (for example, where there appears to be
conflict between a mapped boundary and actual field conditions), The
Committee on Land Resources and Survey shall make the necessary
Interpretation The person contesting the location of the boundary shall be
given a reasonable opportUnity to appeal the Interpretation to the Land Use
and Development CommisSion

5) All information, data, records and other Information pertaining to the
provIsions of this Chapter and kept by the appropnate agency shall be open
for public inspection

Article 2 3 1 5 Inspection and enforcement

1) The City EnVironmental Committee shall penodlcally Inspect the sites of
construction for which Zone Approval and Permits have been Issued to
determine If the activIties are being conducted In accordance With the deSign
documentation and permit conditions and If the measures reqUired In the
documentation or permit are effective In controlling water pollution

If It IS deemed that a construction activity has failed to comply With the
approved site plan, With permit conditions, or With the provISions of this
Section, the City EnVironmental Committee may reqUire the construction
activity or operation of the development activity be stopped until corrective
action and mitigation are taken

2) A wntten notice to comply With this Article shall be served upon the owner
of the real estate site by the City EnVironmental Committee, and the notice
shall set forth the measures necessary to achieve compliance and shall state
the time Within which such measures must be completed If the person
engaged In the development operation falls to comply Within the time
speCified, he shall be deemed In Violation of this Regulation and the City
EnVironmental Committee may Issue a Stop Work Order

3) After Inspection of the facIlity and an opportUnity to remedy the Violation,
The City EnVironmental Committee may Issue a notice to Immediately stop
construction or operation of the site The notice shall be In writing and shall be
given to the owner of the property, the owner's authonzed agent or the person
In charge of the activity on the property and shall state the conditions under
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which work may be resumed Where an emergency eXists, no wntten notice
shall be required

Article 2 3 1 6 CIvil and Crlmmal Penalties

1) Any person operating within Protected areas that violates any prOVISions of
this Section, provIsions of the permits' Issuance procedures, or deliberately
does not act In compliance with the orders of the Environmental Committee,
shall be liable according to the provIsions In Chapter 1 2 5 2 "liabilities of the
real estate holders" of the Land Use and Development Regulation The City
Environmental Committee and the Oblast Water Resources Committee shall
establish CIVil fines and penalties for violations of thiS Chapter

2) The inter-regional ecological prosecutor may Initiate cnmlnal proceedings
In a court of law for violations of thiS Chapter according to relevant Russian
Federation laws

Article 2 3 1 7 Appeals From Actions
or DecIsion of Any Agency with Authority to Operate under thiS Section

1) Any person In disagreement with or Injured by any action or decIsion of
any agency operating under the authonty of thiS Section may appeal to the
Land Use and Development CommiSSion by filing within fifteen (15) days after
the agency decIsion, a wntten appeal of the decIsion that descnbes the action
or decIsion appealed from and the reasons or grounds for the appeal The
Land Use and Development CommiSSion shall set the appeal for a public
heanng at the earliest possible date, according to Article 1 2 4 6 of the Land
Use and development Regulation and notify the appropnate affected parties
of the date and time of the heanng

2) Any person aggneved by a decIsion or order of any agency as a result of
requirements under thiS Section, and after exhausting all remedies and
appeals as provided In thiS Regulation shall have the nght to seek Judicial
review In a court of appropnate JUriSdiction

Article 2 3 1 8 Rules and regulations

The Land Use Development CommiSSion on ItS own Initiative or at the
Initiative of any other Interested party or City agency and In consultation with
the appropnate City Committees shall propose reVISions, or amendments to
thiS Section as necessary, and In order to provide effective and continuing
control and regulation of land use In Water, Rlpanan and Floodplain Zones
Amendments shall become effective according to the modification and public
heanng procedures provided In Article 1 2 6 2
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Chapter 232 Additional Requirements and Procedures for Issuing
General and Special

Zone Approval and Construction
Permits In Protected Areas

Article 2 3 2 1 General or Special Zone Approval Required

No person shall conduct any construction activity or operation within
the Water Protection Zone, Rlparran Protection or Floodplain Protection Zone,
and no Approval or Permit shall be Issued, unless an application meets all the
requirements In this Section, In addition to the requirements provided In
Chapter 1 2 4 of The Land Use and Development Regulation

Article 2 3 2 2 Additional Requirements for the Construction Permit
Application In Protected Areas

1) In addition to the design documentation information required In Article
1 2 4 7 , an applicant for a Construction Permit whose real estate project IS In
any Protected area shall submit additional design documentation and other
application Information to the Architectural and Town Planning Committee as
provided In this Article

2) Other data required for the Construction Permit application Includes
- Explanatory notes, and other information to be located on the site
documentation,
- Descnptlon of eXisting land use at the project site and descnptlon of
the proposed project,
- Stormwater and sediment management systems-storage capacity,
hydrologiC study and calculations, including off-Site drainage area,
- Vegetative plan for all temporary and permanent vegetative practices,
and
- Maps, drawings and supportive computations

3) Maps, drawings and supportive computations shall bear the follOWing
- GraphiC scale and north POint or arrow indicating magnetic north
- VICInity maps shOWing location of project and eXisting streets
- Boundary line survey
- Delineation of disturbed areas Within the boundary
- EXisting and planned contours, With contour lines drawn With an
Interval of not more than five meters The procedure or method used In
arriving at the contour Intervals shall be Indicated
- Adjacent areas and features areas such as streams, lakes, residential
areas, etc, which might be affected should be mdlcated on the plan
- Proposed structures or additions to eXisting structures and paved
areas
- Delineate the Protected area boundaries where applicable,
- Location of erosion and sediment control practices shall Include

Construction eXit
Sediment barrier
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Sediment basin
Grassed waterway (open swale)
Storm drain outlet protection
Volume In cubic meters of both cut and fill

4) Maintenance of all sOil erosion and sedimentation control practices,
whether temporary or permanent, shall be at all times the responsibility of the
owner

Article 2 3 2 3 Additional Requirements for
General and Special Zone Approval Applications In Protected Areas

In addition to the Zone Approval application requirements provided In
Articles 1 244 and 1 245, an application for Approval within Protected
areas regulated under this Section shall Include the following Information

1) A descnptlon of why avoidance and less damaging alternatives have been
rejected by the applicant,

2) The source, type, and method of transport and disposal of any fill material
to be used,

3) A comprehensive Environmental Impact Statement ("EIS"), or a detailed
report, based upon current data obtainable at the time of permit application
submittal, which describes the proposed work and ItS purposes and which
addresses the following assessment pOints so as to permit assessment of the
probable environmental Impacts, benefits and detriments of the proposed
Construction project on surrounding and adjacent areas within the Protected
areas

a)An analysIs of the probable Impact of the proposed work In the
Protected areas including Impact on ecological systems and water
bodies Both direct and Indirect potential adverse environmental
Impacts shall be Included In the analysIs The statement shall Include
the effect, If any, of the proposed work upon the ability of the Protected
areas to

-Receive and store surface waters and to recharge
groundwater,
-Contnbute to quantity and quality of the water supply
-Provide filtration and uptake of nutrients and pollutants from
surface waters
-Provide protection for the recharge area of a wellfield

b) An analysIs of other adverse environmental Impacts which cannot
be aVOided If the application IS approved, such as water pollution,
urban congestion, threats to health or other consequences adverse to
the City'S environmental goals

c) A description and analysIs of alternatives to the proposed work
which aVOid or mitigate some or all of the probable adverse
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environmental Impacts of the proposed work or which Increase the
benefiCial environmental effects of the proposed work An economic
cost-benefit analysIs may be submitted by the applicant for the
proposed work and each alternative

d) An analysIs of the cumulative and long-term effects of the proposed
work The analysIs shall compare the proposed work's short-term use
of the environment with long-term environmental parameters Including,
biological produCtiVity, habitat quality, protection of hydrological
resources, and nutnent and pollution attenuation capacity

e) An analysIs of all Irreversible commitments of natural resources
which would occur If the proposed work IS Implemented ThiS analysIs
shall Include the extent to which the proposed work would curtail the
range of benefiCial uses of the environment

4) A Zone Approval application will be accepted when the CommiSSion
determines that It IS complete If an application does not comply with the
reqUirements In thiS Chapter It IS not complete Such determination shall be
made Within five days of the submission of the application

5) Upon submiSSion of a complete application, the Land Use and
Development CommiSSion shall publish a Notice of Public Heanng as
reqUired In Article 1 2 4 6, and the following persons shall be notified
personally by the City not later than 15 days before the heanng

a) The owners of properties Within meters of the property
boundanes of the property Included In the application, and

b) Other Interested parties who have requested personal notification

The above mentioned persons and the general public may comment In
wntlng on a proposed application for Zone Approval or Construction In
Protected Areas no later than 5 days before the date of the heanng proVided
In the published notice as reqUired In Article 1 246

Article 2 3 2 4 Additional Construction Permit ReqUirements m
Floodplam

Zones

An application for a Construction Permit Within a Floodplain Zone shall
Include the reqUirements prOVided In Articles 1 2 4 7 and the following
Information

1) Where base flood elevation data IS prOVided by the applicant, the
application for a Construction Permit Within the Floodplain Zone shall show

a) The elevation (In relation to mean water level) of the lowest floor
(including the basement) of all new and substantially Improved
structures, and
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b) If the structure has been floodproofed In accordance with ArtIcle
__, the elevatIon (In relation to mean water level) to which the
structure was floodproofed

2) Where the base flood elevation data IS not provided, the application for a
development permit must prove construction of the lowest floor at least two
(2) meters above the highest adjacent grade

3) Where any watercourse will be altered or relocated as a result of a
proposed construction project, the application for a Construction Permit shall
Include A deSCription of the extent of watercourse alteration or relocation, a
report on the effects of the proposed project on the flood-carrying capacity of
the watercourse and the effects to the properties located both upstream and
downstream, and a map showing the location of the proposed watercourse
alteration or relocation

4) When a structure IS floodproofed, the Architectural and Construction
SupervisIon Body shall Inspect the floodproofed structure and certify to the
Architectural and Town Planning Committee that the floodproofed structures
meet the floodproofing criteria In ArtIcle __ )

Article 2 3 2 5 Zone Approval and Construction Permit Conditions In

Protected Areas

1) The Land Use and Development Commission may attach conditions to the
Zone Approval and the Architectural and Town Planning Committee may
attach condItions to the Construction Permit as are reasonably necessary to
carry out the purposes of thiS Section To ensure the construction and
operation of real estate projects takes place Without adverse Impact on the
Protected areas, such conditions may Include

a) ReqUIring that structures be elevated on piles and otherwise
protected against natural hazards,

b) Modifying indiVidual waste disposal and water supply faCIlities,

c) ReqUIring deed restrictions concerning future use and subdiVISion of
lands, Including Without limitation preservation of undeveloped areas
as open space and restrictions on vegetation removal,

d) Restricting the use of an area, which may be greater than the
Protected area,

e) ReqUiring erosion control and stormwater management measures,

f) Restricting fill, depOSit of SOil, and other actiVities which may be
detrimental to a Protected area ,
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g) Modifying the project design to ensure continued water supply to
the Riparian Zone, and

h) RequIring a mitigation plan which may Involve the creation of new
Riparian areas or the restoration of damaged or degraded Rlpanan
areas as set forth In Article 2 3 2 6

2) The Land Use and Development Commission may reqUire a financial
guarantee In an amount sufficient to secure compliance With the conditions
and limitations set forth In the Approval or Permit

Article 2 3 2 6 Mitigation Plan for Protected Area Projects

1) As a condition of a Zone Approval or Construction Permit, the Land Use
and Development Commission may require a mitigation plan A mitigation
plan requires the applicant to engage In the restoration or creation of
Protected areas In order to offset, In whole or In part, the losses resulting from
that applicant's actions ThiS mitigation plan shall not be an alternative to the
standards set forth In Articles , but shall be used only to compensate
for unavoidable losses In making a determination as to whether a mitigation
plan will be required, and the degree to which It IS required, the following
factors will be considered

a) The type and value of the altered Protected area's functions, the
functions and associated resources to be Impaired or destroyed as a
result of the proposed construction activity, and an evaluatIon of
whether the altered area and area to be restored have equal ecologIcal
value,

b) The type, SIze, and location of the altered Protected area, and

c) The cost and probability of success of the mitigation measures

2) A mitigation plan shall contain

a) An evaluation of all of the factors set forth In thiS Article at
subsections 1 (a) - (c),

b) An evaluation of the sUitability of the proposed mitigation site for
establishing the restored or created Protected area,

c) The source of any water to be used for establishing or maintaining
the restored or created Protected area,

d) The site hydrology of the restoration or creatIon area,

e) A maintenance program for a penod of not less than five years,
includIng Without limitation weed control, litter and debns removal,
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watering, repair of water control structures, maintenance of vegetation
and wildlife habitat, and clearing of culverts,

f) A timetable for construction and momtorlng program, and

g) A demonstration of fiscal, administrative, and technical competence
to successfully execute the overall project

3) In a mitigation plan, replication of the same or greater Protected area
functional value IS required, unless a Protected area of a different type or In a
different location IS Justified based on the functions and values of the
Protected area which IS proposed to be altered

4) Upon adoption of a Protected area mitigation banking program, If the Land
Use and Development Commission determines that the public Interest IS
better served, a fee may be accepted In lieu of direct action on the part of the
applicant to Initiate a Protected area restoration or creation project to offset
Protected area destruction or Impairment from the proposed construction
activity Fees for compensation of Protected area destruction or Impairment
Will be set based upon the amount that would be required to perform
equivalent Protected area restoration or creation In another location Such
fees shall be held for the express use of Protected area restoration and
creation projects

Chapter 2 3 3 Environmental Review Standards for Zone Approvals and
Construction and Operatmg Permits m Protected Areas

Article 2 3 3 1 Review Standards for Issumg Zone Approval and
Construction and Operatmg Permits m Protected Areas

No Zone Approval or Construction or Operating Permit for
development In Protected areas Will be Issued and no approved Construction
activity or development project shall be allowed to continue unless the
standards In this article are satisfied

1) Conservation practices, technology or management measures
(conservation practices) designed to control water pollution, erosion and
sedimentation shall be required for all construction actiVities All construction
projects shall meet the follOWing requirements

-Stripping of vegetation, re-gradlng and other construction actiVities
shall be conducted In a manner so as to minimiZe erOSion,
-Excavation of sOil or other matter, organic or Inorganic, and placement
of excavated products on a land surface must be kept to a minimUm,
-Construction design documentation must conform to topography and
sOil type so as to create the lowest practical erosion potential,
-Natural vegetation shall be retained, protected and supplemented,
-Disturbed sOil shall be stabilized as qUickly as pOSSible,
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-To the extent necessary, sediment In runoff water must be trapped by
the use of debns basins, sediment basins, silt traps or similar
measures until the disturbed area IS stabilized,
-Excavated sOil or other matenals may not be placed so as to encroach
upon natural watercourses or constructed channels In a manner that
adversely affects other property owners, and
-Construction actiVity plans for erosion and sedimentation control shall
Include proVISions for treatment or control of any source of sediments
and adequate sedimentation control faCIlities to retain sediments on
site or prevent sedimentation of adjacent streams

2) The applicant must demonstrate that the project does not degrade water
quality Within City area according to water quality standards and prohibitions
against water pollution established by federal, oblast or mUnicipal law,
precIsely, the project will not degrade water quality higher that established
PDK rate, and other hygiene standards The applicant shall prove that the
project will not cause the following

- Discharge Into a sanitary sewer, any of the following substances any
gasoline, fuel 011 or other flammable or explOSive liqUid, solid or gas,
any pollutants which may create a fire or explOSion hazard In the public
treatment works
- Any waters or wastes containing any pollutant, a tOXIC or pOisonous
substance In sufficient quantity or flow rate to Injure or Interfere With
any sewage treatment process, or constitute a hazard to humans or
animals
- Any pollutant In amounts which alone or In combination With other
discharges will cause obstruction to the flow In the public treatment
works
- Any substance that will pass through the sewage treatment plant and
exceed oblast or federal requirements for the receiving water
- Any effluents In excess of the appropnate sewage treatment
standards, Including chemical, phySical standards or biological
characteristics

3) Any Violation of subsection (2) of thiS Article shall require the applicant or
developer to

a)To pay established fines for such Violations
b)To take all appropriate measures In order to aVOid such Violation In
future

4) EXisting uses that do not conform to the requirements and standards In
thiS SectIon, the Land Use and Development Commission can Impose a "non­
conformIng" status according to Article _ of the Regulation It shall also
notify that they Will have 2 years from the date of notification to comply With
the requirements and standards In thiS Section Failure to comply With thiS
Section Within the deSignated time period shall be conSidered a Violation of
thiS Regulation
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Article 2 3 3 2 Additional Standards for
Construction and Operating Permits In Floodplain Protected Areas

1)In all Flood Protected areas the following construction modifications may be
required

a) All new construction and substantial Improvements shall be
anchored to prevent flotation, collapse or lateral movement of the
structure Methods of anchoring may Include, but are not limited to,
the use of over-the-top or frame ties to ground anchors,

b) All new construction and substantial Improvements shall be
constructed with materials and utilIty equipment resistant to flood
damage,

c) Electrical, heating, ventilation, plumbing, air-conditionIng equipment
and other service facIlIties shall be deSigned and/or located so as to
prevent water from entering or accumulating within the components
dUring conditions of flooding,

d) All new and replacement water supply and sewage systems shall
be deSigned to minImiZe or elIminate the infiltration of floodwaters Into
the system,

e) On-site waste disposal systems shall be located and constructed to
aVOid Impairment to them or contamination from them dUring flooding,
and

f) Any alteration, repair, reconstruction or Improvements to a structure,
which IS In compliance with the provIsions of thiS Section, shall meet
the requirements for "new construction" and shall be subject to the
requirements In thiS Article

2) In all areas Flood Protected areas, the follOWing provIsions are required

a) New construction or substantial Improvement of any reSidential
structure shall have the lowest floor, including basement, and attached
garages elevated no lower than one (1) meter above the base flood
elevation If solId foundation perimeter walls are used to elevate a
structure, openings suffiCient to faCIlItate the UnImpeded movements of
floodwaters shall be proVided

b) New construction or substantial Improvement of any commercial,
industrial or nonresidential structure shall have the lowest floor,
Including basement, elevated no lower than one (1) meter above the
level of the base flood elevation Structures located In High or Low
Hazard Flood Areas- may be f1oodproofed In lieu of elevation, prOVided
that all areas of the structure below the reqUired elevation are
watertight with walls substantially Impermeable to the passage of water
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3) In the High Hazard Flood Areas no encroachments, including placement of
excavated sOil or other material, new construction, substantial Improvements
and other developments shall be permitted, unless certification (with
supporting techmcal data) by the Architectural and Construction Supervision
Body are prOVided, demonstrating that such encroachments shall not result In
any Increase In flood levels dUring occurrence of the base flood discharge
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