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Executive Summary

The purpose of this Manual 1s to consider how ecological problems can be
incorporated into market mechamsms of land use regulation and can be resolved by
means of zoming The Manual 1s mtended for local admimistration officials and
specialists of Russian cities where zoning has been implemented or 1s going to be
implemented The mam goal of this Manual 1s to provide procedural
recommendations on how land use regulation of areas with special ecological status
can be included 1n zoning regulations as well as on how general and special ecological
parameters can work together

Due to the multifaceted nature of ecological problems and the large number of
urban areas which have special ecological regimes, the authors of the Manual
primarily considered ecological problems for areas adjacent to watercourses (water
protection and riparian zones and floodplains) with the idea that the suggested
methods will be applicable 1n other areas of environmental protection and ecological
security In addition, the suggested approaches were tested in Novgorod, a city which
has already adopted Land Use Regulations and was mterested m their further
implementation and needed to replace the city’s “Temporary Provisions for Water
Protection Zones”

The Manual consists of four parts and five appendices
Part One defines the problem and provides general zoning concepts and, from this
pomnt of view, it covers environmental protection as an element of city planning and
land use regulation

Part Two 1s devoted to a detailed analysis, based on US experience 1n
controlling water protection zones, of new approaches to environmental protection
through land use regulations in developed countries with market economies

Part Three contains an overview of the existing legal mechamisms of
environmental protection and ecological activity in different Russian cities, including
legal basis for protection of waterways and regulation of urban riparian zones
Specifically, the authority and jurisdiction of the federal government, governments of
the subjects of the federation and local admimistrations 1n this area are described, the
“shortcomings” of the respective laws are set forth, as 1s the possible role of local
laws on land use 1n rectifying the situation

The final part of the Manual contains procedural recommendations for local
admimistrations for including land use regulatory tools on water protection and
ripanrian zones 1n the zoning mechanism This part also contains the experience gained
from testing this approach in Novgorod A separate, concluding subsection contains
recommendations which can be used to develop local programs and laws for land use
control over ecologically “sensitive” areas 1n general

An appendix contains a draft (which was proposed for the consideration of the
Novgorod adminstration) of amendments to the existing Land Use Regulation The
draft includes additional parameters for areas adjacent to waterways (water protection
and ripanan zones and floodplamns)

The authors hope that this Manual will help local admimstrations to develop,
taking 1nto account the specific features of therr cities, documents, which are accepted
in world practice and which regulate land use and development in water protection
and riparian zones and other areas of special ecological regime



This Manual may also be helpful to specialists and professors in the area of
city planning, land use, environmental protection, city economics, as well as to all
individuals interested 1n these 1ssues
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I INTRODUCTION

It 1s 1impossible to consider and provide recommendations concerning the full
range of ecological problems of cities in their connection with land use regulation
The aforementioned problems are considered using the example of areas adjacent to
water courses (water protection zones, riparian zones, floodplamns) This case study 1s
not only a good example of how legal zoning can help to resolve ecological 1ssues, but
also appears to be a rather typical problem for the majority of Russian cities taking
mto account historical tradition to locate cities close to rivers, lakes and other
watercourses Such areas sometimes cover a substantial territory of a city

The authors of this Manual hope that the analysis and recommendations can be
applied 1n many cities, and, consequently, this Manual will help local administrations
to develop documents on land use regulation within riparian and water protection
zones, floodplains and zones of special ecological regimes for their cities



1 ESTABLISHING ZONING IN RUSSIA AND ITS INTERCONNECTION
WITH ENVIRONMENTAL PROTECTION

Normally, by land use regulations we mean a legal document which regulates
relations pertaining to use and improvement (via construction) of land parcels and
other real estate under market conditions Land use regulations serve as a mechanmism
of implementation of urban planming projects, policies of local commumty and
intentions of mndividual citizens aimed at creation of resident-friendly habitat Waith
the help of zoning the General Plan (Genplan) of the city 1s linked with market
mechanisms - investment and mortgage - in order to attract long-term investments 1n
construction and land development

To be more precise, 1t’s a process of dividing the city area into a certain
number of zones with well-defined boundaries Land use rules and rules for making
alterations to real estate via construction are set forth for all zones and for every land
parcel located in these zones Such legal rules normally consist of text and maps

As a rule, the text of zoning regulations contains
1) defimtions,
2) permutted types of land use for each zone,
3) requirements pertaimning to development of every zone,
4) procedures for consideration and approval of development projects,
5) rules related to the already existing land parcels, buldings, types of use, which are
not m compliance with the zoning plan,
6) procedures for making exceptions from the rules,
7) procedures for amending the legal zoming plan,
8) procedures for monrtoring the comphance to the zoning plan

The second part of the document 1s a zoning map, which shows the boundaries
of regulated zones

The main feature of regulation of permitted uses and construction parameters
1s that they are automatically applied to projects and land parcels without any
additional specifications (targeted use) in the Architectural-Planning Assignment or
other city planning documents Equal rules are established for all land parcels within a
zone before any development projects are proposed, and, therefore, they are to be
known m advance Such rules represent a “legal guarantee” of the type and scale of
use and construction parameters which will be permutted for every land parcel within
azone In addition, if the situation changes tomorrow and the permutted type of use or
a building 1s out-of-date or not profitable any more, another type of use may be picked
up or reconstruction may be carried out and the possessor will not lose his land or
rights for 1ts use and development

Usually, for small and standard development projects a rather simple
consideration procedures are applied, larger projects which may have an impact on the



environment or which call for large scale construction require “special approvals”
Decisions on such projects are made based on complex analysis conducted by
specialists and the public Moreover, criteria for such projects zoning regulations
establish a standard consideration procedure with fixed terms and evaluation The
deciston-making process becomes open, which increases responsibility for such
decisions, and, therefore, there are less long-lasting negotiations, unpredictable results
and corruption

In Russia, land use regulations are frequently referred to as “legal zoning”

This term 1s used, primarily, for the purposes of avoiding legal misunderstandings 1t
1s used as opposed to “functional zoning” - a term which was commonly used under
the system of centralized management and meant that types of use were divided into
different categories 1n accordance with the Genplan The notion of “legal zoning”
was established n the Draft Urban Planning Code which passed the third reading of
the State Duma 1 June 1997 This Draft contains sections establishing zoning as a
permitted tool of city planning activity, this document also defines zoning 1n terms
close to those used 1n the world practice

Zoning 1n Russian cities 1s implemented through the procedure of approving
local legal acts which are normally called “Land Use and Development Regulations”
of a certain city or settlement Once approved by the city Duma these acts become
effective and should be implemented by all subjects involved 1n the process of making
alterations to real estate, or somehow related to this process - by admimstrative
controlling and supervising agencies, owners of real estate, investors, developers,
contractors These rules serve as the basis for resolving disputes 1n courts

Development of the zoning system 1s a multi-faceted process, and 1its full
implementation 1s virtually impossible at one pass The following are the mam steps
required for efficient implementation of the system m Russian cities

B Development and approval of a local legal act on zoming which, along with basic
legal standards, will include a zoning map of the whole city with a list of
permitted uses in each defined zone Within certamn zones, parameters of real
estate construction alterations may be established The development of this
document 1s related to establishment of the general land and development
parameters regarding different territorial zones,

W After or parallel with mmplementation of a local legal act, supplementary
parameters of permuitted construction alterations to real estate mn certain zones can
be developed Permutted uses are specified based on ecological, historical, cultural
and other restrictions Finally, ecological (and other) standards are merged with
actual city planning rules, and legal zoming documents are amended according to
the established procedures

Zoning provides an appropriate legal mechanisms to address environmental
problems First of all, as already mentioned, all projects which may have any impact
on the environment must pass through special approval procedures In addition, by
defining types and parameters of permitted use of real estate, zoning sets mimmum
requirements for the quality of the habitat 1n different territorial zones If something



1s not specifically permitted by a corresponding normative legal act, 1t cannot happen,
and accordingly, there will be no further deterioration 1n the quality of the habitat At
the same time, everything that 1s permitted induces one to act in directions which will
improve the existing situation

Zoning documentation also contains what are called “non-conforming uses”
According to this norm, if real estate already existed prior to 1ssuance of zoning
documentation and 1ts properties and parameters of use differ from the zoning
regulations, 1t 1s declared “non-conforming” and continues to exist under special
regime Such real estate can be used and maintained under one condition the degree
of nonconformance between its type of use and the zoning documentation should not
increase Every subsequent change, if any, to such real estate should be directed at
greater compliance with zoning documentation, in other words the zoning regulation
should provide
-a time period during which an enterprise responsible for pollution should convert 1ts
production processes, replace old production technologies by new, environment-
friendly technologies, or build highly efficient purification facilities and filters This
18, probably, the most common approach
- another option the existing type of use might be permitted for a certain period of
time, e g, for 10 years
- finally, a legal zoning plan might have a mandatory requirement of immediate
termination of the existing type of use, or termination within a short time span, for
example, within 1-2 years The last approach 1s generally used only if the present
type of use 1s 1llegal, dangerous or poses high risks for health'

While activities of a certamn enterprise might be recogmized as “non-
conforming” from the pomnt of view of permitted land use, whole industrial
enterprises might be “non-conforming” from the point of view of a zomng plan, 1f
their buffer zones go well beyond the boundaries specified for them by urban planning
(in accordance with legal zoning maps), and 1f their operation inflicts incommensurate
damage on the owners of real estate in neighboring urban planning zones In this
respect, enterprises, whose activity 1s inconsistent with the legal zoming plan, might
be ordered by court to buy out within a certain period of time, housing units and other
real estate, the owners of which are subjected to incommensurate damage, and/or to
compensate for the damage in any other acceptable manner, including relocation of
residents to new places of residence

In order to induce enterprises to meet requirements of a legal zoming plan, the
city can resort to certain economic levers, like granting tax breaks and other benefits
to those enterprises which are withdrawing from a given zone

It should be noted that with regard to solving the problems of urban
development 1n general, and environmental problems, 1n particular, zomng serves a
dual purpose It 1s a legal mechamsm for implementing the policies of urban
planning, and, concurrently, 1t ensures coordmation between the legal mechamism and

' Robert Odland Model Concept of the Law on Zoning for St -Petersburg, St -Petersburg, Urban
Institute (USA), 1996 (Working Paper)



economic mechanisms and enforcement of the latter Coordination of these two types
of mechamisms helps to address a lot of problems n a more efficient way, including
environmental problems, which are most difficult to solve, for example, the problems
of conversion of activities and relocation of hazardous industries®

It can be best 1llustrated by a typical example Let’s take a situation
which 1s rather typical for Russian cities, a “smoking” factory in the center of
a city It was privatized, the land parcel was bought out The city would be
nterested erther 1n closing this facility or moving 1t to the suburbs However,
the city fails to carry out its plans Why?

The reason 1s the absence of any legal mechanism and, accordingly,
the lack of coordmation between this mechamism and the economic
mechanism The point 1s, that the existing urban planning documentation
(including the Genplan) does not contamn a list of legally permitted real estate
uses that should be applied to certain regions of the city, in this particular case
- applied to the location of the factory If the Genplan contained such a list,
this list would envisage more profitable types of real estate use, compared to
its current use Since this place 1s earmarked for construction of a public
business center, this list would contamn, for example, banking and insurance
activities, shops, restaurants etc with obviously higher profitability than
profitability of most types of industrial production

If this happened, the factory, under the pressure of urban planning
requirements, would be, sooner or later, induced move to some other location
or to convert to other activities For example, the normative value of the land
and taxes on 1ts use would signmificantly increase To pay such taxes one should
have much higher revenues, and the factory in its present condition would
never be able to generate such revenues The owners of this factory have
several options One option 1s to hand over the land parcel (the value of which
increased) as collateral for a bank loan, to buy a cheaper land parcel in the
countryside and to construct a new factory on 1t, or they can sell the factory to
a new owner who will be able to use the urban land more efficiently

It’s clear that zoning 1s a rather flexible mechamsm which makes 1t possible to
implement tasks of urban development (including environmental problems) integrally

Naturally, the potential of zoning itself 1s not sufficient for addressing a
number of issues of primary importance 1n the sphere of environmental protection
An independent mechanism of environmental regulations and control was created and
enforced 1n virtually all countries of the world, including Russita However, as follows
from Chapter III, in developed countries, for example, in the USA there 1s an obvious
trend towards integration of land use and environmental protection In a number of
Western cities there exists only one document which contamns provisions for
environmental, historical and ordinary urban planning control We can opt for another

T Afanasyeva, E Trutnev, B Vallettaetal City Zonng of a City Introduction m the Problems of
Orgamizing a Modern System of Land Use and Development mn Russian Cities Under Conditions of
Emergmng Real Estate Market Moscow, 1997 (Working Paper)



approach laws and regulations on zoning and on environmental control, as well as the
corresponding maps, might be developed separately, but they must be mterrelated
through a system of references to each other, and activities of environmental control
agencies and those of the zoning commussion must be coordinated within the
framework of a umified system of permitting

In this respect, environmental requirements shall be tentatively dirvided into
two areas
e Formation and maintenance of an environmentally healthy habitat for humans
e Protection of the environment (water, air, soil, flora and fauna)from negative and
damaging impact 3

The first area - ecological and city planning Its development 1s connected with
serious consideration of ecological factors while establishing zone boundarnes,
physical parameters of land parcels, ratio of solid surface, ratio of development and
territorial use and other features Typical example - greenery standard per capita

After appropriate provisions are mcluded i the city zoning regulation,
management of these 1ssues should be conducted strictly according to the regulation’s
procedures Moreover, for more in-depth consideration of ecologists’ requirements,
while making decisions on the 1ssuance of “special permits”, 1t 1s logically correct to
include representatives of nature protection agencies on the Zoning Commussion

The second area - actually ecological Its development shall be connected with
preparation of permuitted quantitative and qualitative parameters of enterprises, which
have an immpact on the environment, and establishment of strict bounds for their
activity As an example, we can mention the following ecologically vital standard
standards of maximum permussible exhaust emissions (PEE) applicable to different
types of zones

The 1ssues on wordings of the requirements and control over their
implementation are under the jurisdiction of agencies which report to federal agencies,
and, consequently, these 1ssues can be included 1n the zoning regulation, but they can
also be 1n the form of an independent document, but connected with this regulation

However, 1t 1s important that ecological agency activities be coordinated with
the zoning procedures as far as umfication of requirements and supervision of
procedures over their implementation 1s concerned

It 1s worth mentioming that definitions of the zoning nature protection
restrictions for different uses of land and resources requue complex ecological
research of the city

® Refer to Draft Land Use Regulations Pushkinskiy district St -Petersburg Bancroft Group,
1996 (Work Document)
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2 ECOLOGICAL COMPONENT OF URBAN PLANNING AND LAND USE
CONTROL THE NORTH AMERICAN EXPERIENCE

Traditionally land use planning regulations 1n the United States were created
and admimstered at the local government level by cities and counties, and
environmental protection regulations and standards were mtiated by the Federal
government However, recent trends indicate state and local governments are
mstituting land use regulations that also protect the environment

Aspects of the environment that may be managed through land use controls at
the Federal, state and local level include coastal zone management, wetlands, soil
conservation, farmland preservation, floodplain regulation, preservation of water
quality, groundwater, air quality, noise control, critical or sensitive areas regulation
(such as ripanan areas) and habitat conservation for endangered species

Three of these - preservation of riparian areas, management of floodplams, and
protection of water quality - will be discussed 1n this section Primarily the attention
will be focused on riparian area protection and floodplain regulation Water quality
protection will be discussed generally, as 1t relates to riparian and flood management
From the authors’ point of view the US approach to these land management scenarios
may be useful mn formulating an approach for riparian area and floodplamn
management for Russian cities

21 Land Use Control 1n the United States

For over half a century, local governments have been empowered to regulate
land use within their boundaries In 1926 the United States Supreme Court upheld the
right of municipalities to divide land into various use districts, based on the broad
police power of protecting the health, safety, welfare and morals of the public Zoning
by use districts or “Euchidean zoning”, named after the Supreme Court case, 1s
meffective m 1ts protection of the environment and environmentally sensitive lands
because 1t focuses on social and economic values rather than on natural resources By
focusing primarily on protecting economic and social values, Euclidean zoning
addresses the immediate use of land within the mumcipality, but ignores the
cumulative effect of all the permitted uses of the land upon the environment

Traditional zoning also fails to protect environmentally sensitive land because
zomng 1s specifically addressed to the needs of a single community, while the effects
of such zoning are felt outside that community In many instances, environmentally
sensttive areas that are located adjacent to towns are indirectly affected by a town’s
zoning laws Even though a development 1s i full comphance with the town’s zoning
laws, 1t mught, for example, increase the amount of dramage and runoff flowing 1nto
catch basins and flood areas outside 1ts boundaries and this will affect land outside the
town

Euclidean zoning also fails to protect reservours and aquifers because town’s
usually get therr water form outside their boundaries Thus, the receiving town’s

11



zoning laws will not ensure the quality of the water 1t receives from the reservoir or
aquifer of a neighboring town For example, on Cape Cod, Massachusetts, all of the
Cape’s fifteen towns share a single groundwater aquifer Because population and
development explosions as well as gasoline contamination threatened the integrity of
this sole source of drinking water for the Cape, the Cape Cod Planning and Economic
Development Commussion proposed a model ordinance, a type of overlay zone, to
protect the aquifer The fifteen towns have virtually ignored the model and have
continued enforcing therr existing zoming ordmnances, resulting in contmued
degradation of the aquifer

The environment also suffers from Euclidean zonming because there 1s no
financial mcentive for developers to actively seek to protect the environment For
example, the benefit that one receives from keeping a wetland on one’s property
(which 1s a naturally occurring filtering mechanism for upland runoff) 1s public
nature, and will probably be outweighed by the profits one can receive by draining
and filling the wetland so as to have more land to develop Developers are often
mterested 1n maximizing profits, and they will generally build to the maximum level
permitted by local ordinances Because there are no provisions m traditional
Euclidean zoning to discourage development to the maximum level allowable, the
pursuit of maximum profits causes environmental damage that affects the ecological,
health and aesthetic benefits of natural resources

211 Environmental Protection and Land Use Regulation The National
Environmental Policy Act (NEPA)

The National Environmental Policy Act of 1969 (NEPA) and the Clean Water
Act also fail to properly protect environmentally sensitive lands from poorly
controlled land use decisions* NEPA states that any federal action taken that will
have an adverse impact on the environment should only continue 1f proper steps are
taken to safeguard the environment and maintain 1ts preservation NEPA provides the
environmental review procedures by which Federal development projects are
reviewed for their affect on the environment and potential violation of other Federal
environmental laws This environmental review process requires the developer
prepare an Environmental Impact Statement (EIS) of the development site The EIS
provides mmportant environmental data about a development project and guides the
development approval process

NEPA requires that all federal agencies proposing a major development plan
prepare an environmental impact statement describing the anticipated effects of the
proposed development on the environment All federal government agencies shall
include 1 every recommendation or report on proposals for legislation and other
major federal actions significantly affecting the quality of the human environment, a
detailed statement by the responsible official on

B the environmental impact of the proposed action,

4 See W Fischel, The Economics of Zoning Laws A Property Rights Approach to
American Land Use Controls 223-224 (1985)
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B any adverse environmental effects which cannot be avoided should the
proposal be implemented,

B alternatives to the proposed action,

B the relationship between local short-term uses of man’s environment and
the maintenance and enhancement of long-term productivity,

M any urreversible and uretrievable commitments of resources which would
be involved m the proposed action should 1t be implemented

Many states and local governments have adopted measures similar to NEPA to
regulate local developments, proposed by either governmental or private developers,
that affect the natural environment State Environmental Policy Acts or SEPA’s are
modeled after NEPA and require preparation of an EIS for state actions (such as
approving a building permit) that significantly affect the quality of the human
environment Some states provide the authority to local governments to require
1mpact statements for local development projects ° AnEIS 1s generally required from
the developer, although some states require the EIS from the governmental agency
that 1s ultimately responsible for granting the permut for the project Submussion of
this statement to a state government review body includes a duty to consult with
specialized state and local government agencies Some SEPA’s also require the
statement provide mitigation measures to mmimize any environmental impacts 6

Environmental impact statements may be required by local governments as a
condition of permitting new development or may be required by zomng regulation In
addition to the federal EIS requirements local governments may also mclude 1n their
EIS process
M administrative review procedures and timing of final decisions,

M options 1n the event of a finding of environmental 1mpact, such as requirements for
a more thorough environmental assessment and measures to mitigate damage,

W appeal process to appeal the government agency decision to allow or deny
development

The Federal EIS process does not adequately protect the environment because
1t does not provide definite environmental standards or procedures for environmental
review and no process to ensure objective evaluation of the impact review process
There 1s no appeals process at the federal level Local governments have remedied
some of the faults 1n the federal and state environmental regulation of land use By
The EIS process 1s useful only if there are exacting standards for the contents of an
EIS An EIS should also be required as a matter of course and not only where the
proposed development will “significantly affect the quality of the human
environment ” To promote objectivity mn evaluation of a project, both public and
private involvement 1s essential Both parties must contribute to the data gathering
and assessment of the project

’ New York - McKinney’s Environmental Conservation Law Sec 8-0101 et seq

¢ North Carolina Environmental Policy Act of 1971, N C General Statute Secs 113A-1 to 113A-10,
Environmental Quality Act of 1970 West’s Ann Cal Pub Res Code Secs 21000-21151
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An EIS review process mcludes review of a project’s impact on all aspects of
the environment including water quality Environmental impacts of a development
project that impact water quality must also comply with federal, state and local
environmental standards that regulate water quality The Federal Water Pollution
Control Act 1s the primary national statute for preventing water pollution 7 The Act
requires states to devise water quality management plans and to set mimmum criteria
for state water quality standards

State water quality standards are implemented through water quality control
measures such as 1ssuance of permits, construction of public treatment works, and use
of best management or technology practices 8 State water quality standards consist of
uses and critenna  Uses are the functions the state or local government give to a
designated body of water such as “recreation” Criteria are the technical standards or
maximum pollutant levels compatible with each use and which are scientifically
determined based on public health determinations

State water quality standards apply to absolute limits specific to pollutant
categories discharged in to water sources These standards do not focus on a single
polluter Once standards are set states must translate them into specific limits on
mdividual discharges Pollution discharge limits into water sources are established by
permit Through a permitting system states may allocate total pollution loads among
discharges along a given water source by “mixing zones” or by allowing variances to
state or local regulations

State and federal water quality regulations are also inadequate to protect the
effects of development on water quality for the following reasons The Clean Water
Act has failed to elimmate or significantly reduce non-point source pollution, “best
Management Practices” fail to ensure compliance with water quality standards, there
1s inadequate utilization of biological criteria, and wetlands and ripanan areas are not
protected under the Act

Local governments may remedy this by adopting special standards and
management programs to remedy the problems created by the federal law Water
quality requirements that may be adopted 1n the form of land use regulations include

e Permits for pont source polluters that may, for example, require

technological standards on “end-of-pipe” discharges from constructed
industrial sites

e non pomt source pollution management such as stormwater run-off

regulations through building codes or permitting

Enforcement mechanisms such as monetary fines for non compliance
Regulations for erosion of water course banks that cause sediment
discharges

e Limitations on pollution discharges for construction activities

7 FWPCA Sec 3031,33 U SC Sec 1313

# 40 CFR Secs 130, 1302
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e waste disposal systems located away from known surface and groundwater
sources

An environmental review process requiring an Environmental Impact
Statement for development projects (ecological examination) 1s a useful tool for local
government regulation and protection of the environment Such a review process may
be mcorporated 1n city’s land use code or zomng laws and regulations, and as part of
the permitting and approval process for new development In addition, to the extent
water pollution control standards exist, a local government may mstitute
implementation requirements, such as special permitting procedures that regulate
siting of industry, disposal of waste water and storm water run-off

212 Local Land Use Methods to Protect
Natural Resources

As 1t was mentioned above Euclhidean zoming 1s often too inflexible to
accommodate the wrregular boundaries of environmentally sensitive areas Federal
environmental laws, including the National Environmental Policy Act (NEPA),9 and
the Clean Water Act (footnote) also suffer from one or more deficiencies that render
them adequate 1n the protection of environmental areas Deficiencies 1n traditional
local zoning and 1n federal and state environmental protection have been addressed by
local governments in their use of land use tools combined with performance
standards

Performance standards are criteria established to control and mimmize
offensive by-products of land uses, such as noise, odor, pollutants, and runoff There
are two types of performance standards primitive and precision Precision standards
may be defined as those that contamn both a scientifically developed means of
measurement and a scientifically known and accepted level of performance For
example, an agency such as the United States Environmental Protection Agency may
scientifically develop maximum pollutant discharge levels for an industry that may be
subsequently adopted by a local community 1n 1ts zoning ordinance or land use code

Primitive standards have a more general character, that are not scientifically
substantiated, but are based on expert studies For example, an ordinance that
prohibits “land uses which will emit any offensive odor, dust, noxious gas, noise,
vibration, smoke, heat or glare beyond the boundaries of the lot on which such use 1s
conducted”’’ 1s a primitive standard because violations are defined by the general
term “offensive ” Primitive standards have their roots in the common law of

° 42 U S C sec 4321-4370 (1982)
° State v Zack, 138 Ariz 266 268, 674 P 2d 329 331 (1983)
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nusance ' Thus, an Illmoss court upheld an ordinance that required that the noise
and fumes of manufacturing plants not be disagreeable or annoying »!

A more recent method used by cities to protect the environment from
development projects 1s to combine certain types of zoming with performance
standards Zoning can be used to divide a city nto flood and riparian zones or
districts 1s which certain (residential, commercial, industnal, recreational) are
permitted and not others Zoning may establish the height of buildings and other
structures, mmimum allowable lot sizes, mimimum setback requirements, preservation
of natural vegetation and allowable density of development By controlling urban
land uses and densities, zoning combined with performance standards can protect
critical areas, such as riparian areas and floodplains and separate conflicting land uses

The following hist of land use regulatory instruments are some of the tools
used by local government to implement environmental protection goals of sensitive
land areas

Lot size zoming
Lot size zoning 1s typically used to reduce density n residential areas and can

reduce negative impacts on environmentally sensitive areas such as flood zones

Cluster zoning
Cluster zoning allows flexible design and clustering of residential

development i higher densities on the most appropriate portion of a land parcel so as
to allow agricultural development or to provide increased open space elsewhere on the
parcel or within the zone This techmque 1s useful 1in floodplain and riparian
management when these areas are divided into zones with varying degrees of
regulation, such as floodway and flood fringe zones

Performance zoning
Performance zoning allows flexibility 1n design as long as certain standards

are met Proposed uses whose impacts would exceed specified standards would be
prohibited To protect water quality in a flood zone, for example, a set of
performance standards may require an environmental assessment of the building stte,
building design and construction standards, and mitigation of negative environmental
impacts

" A branch of tort law, nuisance law operates under the general principle that landowners may
use therr property In any way desired so long as they do not injure others It becomes a land
use control only as a result of the effects of proximity to incompatible activities such as hog
farms and most anything else Nuisance law therefore can only be an appropnate land use
control In situations where offensive activities are located adjacent to fragile environmental
areas

2 See Chicago v Reuter Bros Iron Works Inc 75 N E 2d 355, 358 (1947)

! See Palmer Environmentally Based Land Use Regulations, 22 Pace Envil L Rev

25 26-27 (1984) “Environmentally sensitive lands” are those whose destruction or
disturbance will immediately effect the life of a community by either ‘(1) creating hazards such
as flooding or landslides, or (2) destroying important public resources such as water supplies
and the water quality of lakes, and nivers or (3) wasting important productive lands and
renewable resources ”

16



Overlay zoning
Imposition of special regulations and standards to a designated area that may

cut across several different pre-existing zoming districts, such as commercial and
residential An overlay water protection zone may impose additional requirements on
already existing uses and standards requirements

Open space zoning
Preserves designated land areas for future uses such as recreation

Building Codes

Materials used to construct new builldings and the manner in which they are
constructed 1s controlled They address fire protection, structural safety, resistance to
natural disasters, sanitation, and aesthetic considerations To regulate loss due to
flood these codes may require minimum floor elevations, prohibit or restrict the use of
certain building materials, require proper anchorage or foundation stabilization

Moratora and Interim Development Regulations
Designed to restrict development for a hmaited time period They can impose a

complete temporary ban on all development or on specific types of intensive
development A moratorium can apply to zoning approvals, subdivision approvals
and building permuts

Environmental Controls

Local government officials and land use managers may require developers to
prepare an EIS outlining a project’s affect on the environment Such a procedure will
assist local government agencies to determine the suitability of a development project
for a certamn location and additional environmental mitigation measures that may be
required

Permits

Permitting 1s an ntegral part of land and environmental management
strategies Permuts are usually required by law before proposed development actions
can proceed to construction Conditions for permit approval need to be clearly
defined Land use planming data, critical area protection data and data from
environmental impact assessments provide local governments with the information
they need to make decisions on 1ssuing permits For example, local governments can
use conditional permit approvals to require that developers minimize or compensate
for negative impacts of projects on air and water quality, wetlands, open space or
cultural resources Permuts may be withheld or approved according to whether certain
conditions are met These conditions should be clearly defined to avoid discouraging
private mnvestment and development

Economic Instruments
Property tax benefits may be used, for example, to encourage development or

redevelopment of areas m flood zones that require costly design and construction
standards Tax benefits may be given to industrial and commercial businesses that
invest i new technologies to prevent environmental degradation of air and water
resources
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Impact and betterment fees may be required of developers, builders or industry
as a one time payment at the time of development approval to finance various public
facilities, infrastructure or environmental services needed to increase the carrying
capacity of land These required improvements may be off site within riparian areas,
for ?i(ample, and generally benefit the public at large mstead of the development
site

Tourism taxes and user charges can be effective methods of raising funds for
conservation and protection of natural and cultural resources Taxes may be assessed
on transportation, hotels, restaurants and other tournist facilities

213 Overlay Zones

One of the most effective methods used by municipalities to protect natural
resources areas 1s overlay zommng Overlay zones are those that are specifically
tailored to protect the environmental area at 1ssue, whether 1t be a reservoir, aqufer,
forest, or beach area An outgrowth of traditional zoning, overlay zones in effect
circumscribe an environmental area that 1s already subject to Euclidean regulation,
and impose additional requirements thereon Overlay zones are more effective than
other land use controls 1n environmental protection because of their flexibility, their
concentrated focus on specific environmental areas, and their use of performance
standards

Overlay zones are those zones, created by local legislative enactment, that are
coterminous or circumscribed by an existing Euchidean zonming district, and that
impose additional regulations on the underlying zone A parcel within an overlay
zone will thus be simultaneously subject to two sets of zoning regulations the
underlying and the overlay zoning requirements Local administrations can use
different types of zoming n theirr combinations with overlay zones, and a zone with
special requirements, (such as procedures on permits’ 1ssuance, height limuts or facade
trims) that cover more than one zoning district on the traditional zomng map and do
not change the underlying use and density standard

Excerpts from Fairfax County Virgima’s Overlay District Regulations are helpful to
show how mumicipalities may apply overlay zoning

Sec 7-101 Purpose and Intent

Overlay districts, as presented m this Article 7, are created for the purpose of
mmposing special regulations in given designated areas of the County to accomplish
stated purposes that are set forth for each overlay district

' For example In Flornida a Beach Impact Fee Ordinance requires developers contribute to a
fund based on the projected recreational demand resulting from the proposed development on
beach-front property
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Overlay districts shall be mn addition to, and shall overlap and overlay all other
zoning districts within which lands placed i each district also lie 1n one or more of
the other zoning districts provided for by this Ordmance

Sec 7-102 Establishment

In general, overlay districts and amendments thereto shall be established mn the same
manner and by the same procedures set forth in Article 18 for other zonmng districts
provided for by this Ordinance, unless such procedures are qualified by the
provisions of a particular overlay district as set forth heremn

If conflicts arise between the requirements of the overlay zone and the
underlying zone, a municipal code will usually indicate which regulation will prevail
The overlay regulations generally prevail because they are usually more restrictive 5
Communities can thus “map out” areas of concern, sometimes with the help of outside
experts, and then implement an appropriate overlay zoning ordinance

Establishment of overlay zones, due to their mherent flexibility, presents an
attractive alternative to a muntcipality that has already zoned the entire town and
needs only to alter the zoming for the benefit of a specific area Overlay zones are
flexible because they may be specifically tailored to apply only to the underlying
parcels requiring regulation This flexibility saves the munmicipality the trouble and
expense of amending the underlying zoning for just a few parcels and does not affect
the applicability of the underlying zonng regulations to every parcel in the district In
addition, overlay zones may be utilized on a state or region wide basis to control land
use 1n districts that extend over municipal boundaries Further, an overlay zone 1s
flexable because there 1s no precise format it must follow Rather, overlay zoning
simply encompasses any additional zoning regulations that govern or modify the uses
of any underlymng district

Most mumicipalities that have enacted local environmental regulatory
programs have utilized overlay zones For example, San Diego, Califorma, uses an
overlay zone to protect the Tecolate Canyon Natural Park area from uncontrolled
residential development Birmingham, Alabama and New Hanover County, North
Carolina, have enacted more general natural resource conversation overlay districts to
protect important environmental resources that are located throughout the underlying
zones New Hanover County’s conservation overlay zone exists specifically for the
preservation of ecological resources such as swamp forests, natural ponds, primary
nursery areas, and salt marshes It thus subjects development within or affecting such
areas to the requurements of both the underlying district and the overlay zone Specific
regulations within the ordinance regulate density requirements, conservation space

'® See Prince George s County, MD , Proposed Chesapeake Bay Cntical Area Plan and
Policy Overview 2-7 (May 21, 1987) ( The overlay zoning technique allows for the
modification or augmentation of specific regulations while, for the most part, existing
regulations remain intact "), Cottage Grove, Minn City Code art VIl Sec 28-69 (c) (Supp
1983) (' Within the overlay district, all uses shall be permitted in accordance with the
regulations for the underlying zoning districts, provided, that such uses shall not be entitled to
or Issued the appropriate development permit until they have first satisfied the additional
requirements established In this article )
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preservation, buffer strips, conservation space setbacks, and retention of runoff from
developed areas '®

Spokane County and the City of South Tacoma, both in Washington state,
have enacted overlay zones specifically to protect the quality of the region’s drinking
water contained n groundwater aquifer systems The focus of the regulations are to
protect water quality by requiring permiuts for the use of certamn toxic materials on
property within the overlay zone In addition, Cottage Grove, Minnesota, has 1solated
a single environmental area within its borders, the Mississipp1 River, and has chosen
to protect 1t through the use of an overlay zone 7 In ths zone, Cottage Grove
regulates growth m the vicimity of the river to protect the river’s transportation,
ecological and recreational benefits

Overlay zomng 1s more effective at protecting environmentally sensitive lands
than other land use controls because 1t adequately addresses the weaknesses of those
controls and takes an additional step to further protect the environment Overlay
zommng meets the shortcoming of pure Euchidean zomng - - protecting social and
economuc values while 1ignoring environmental values - - by allowing municipalities
to create zones specifically for regulating the treatment and effects of development on
the environment

Overlay zoning also makes up for the shortcomings 1 federal, state and local
NEPA’s which suffer from subjective EIS reports Overlay zones utilize objective
standards rather than developer-imposed standards to measure environmental impact
In addition, overlay zones correct another shortcoming of the NEPA process — lack of
admimmstrative and judicial review of EIS’s - - in that all zoning action 1s subject to
admimstrative review through a designated appeals board and then, once
admmstrative appeals are exhausted, an aggrieved party may have access to the
courts Overlay zomng 1n effect mmmics the EIS process, which 1s NEPA’s attempt to
superimpose environmental considerations upon land use regulation Overlay zones,
however, do so with objective standards that help eliminate conflicts of interest and
are more attuned to environmental protection

214 Overlay Zones and Performance Standards

Not only do overlay zones meet most of the nadequacies of other land use
controls but they also go one step further 1n protecting environmentally sensitive areas
by establishing performance standards Performance standards are defined as “criteria
established to control noise, odor, smoke, toxic or noxious matter, vibration, fire and
explosive hazards, and glare or heat generated by or inherent in uses of land or
buildings 1% Pperformance standards can also be used to regulate stormwater runoff,
so1l erosion, and vegetation protection Commumnities utilizing overlay zones maintain
existing Euclidean zoning but add another level of regulation through special use
provisions

'® |d At Sec 59 4-4 to 59 4-5

7 Cottage Grove Minn , Zoning Ordinances art VI, sec 28-69 (b) (1983) (Mississipp1 River
Corndor Critical Area Overlay District)

® R Anderson, American Law of Zoning sec 16 11, at 67 (1977)
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Through these provisions land owners may use their land for uses other than
those specified in the zoming ordinance if they meet specific environmental
performance criteria These criteria generally delineate the key functions that the
commumty wishes to preserve, such as the water retention capabilities of wetlands
Landowners are allowed to develop the land any way they wish 1if they can show that
1t will not adversely affect these natural processes

Performance standards are a supplement to and not a replacement for overlay
zones The overlay segregates the environmental area to be protected and the
performance standards preserve natural functions or processes independent of the
zonal designation Thus, the protection of environmentally sensitive lands occurs on
two levels the delineation of the areas to be preserved (overlay zoming) and the
creation of performance standards for all such land similarly situated Performance
standards used m an overlay zone further protect the environment because they
require all landowners 1n a buffer zone, not just those within or immediately adjacent
to the protected area, to adhere to the standards

Although no local government has totally abolished its Euchidean zoning
districts, many have adopted performance standards to compensate for the major
shortcomings of Euclidean zoning Specifically, performance standards address the
mherent weaknesses in traditional ordinances that define permitted and prohibited
uses 1n a zone Because this list-type zoning cannot possibly encompass all uses that
may exist in the future, and because 1t 1gnores the wide vanations of impact of
different uses, 1t 1s inherently mefficient Performance standards rectify this situation
by allowing all uses as long as each and every use meets the standards for that district

An 1deal combination to preserve environmentally sensitive lands would be
the use of an overlay zone, with 1ts ability to be tailored to fit closely over the often
irregular shape of such lands, and the use of performance standards - - both primitive
and precision standards - - to ensure that potentially offensive by-products from
particular land uses will not reach environmentally harmful levels Such a zone 1s
proposed for Chesapeake Bay, Maryland, and simlar zones already exist in the New
Jersey Pinelands, Samibel Island, Florida, and the coastal zones of Rhode Island

The Chesapeake Bay Critical Area Commussion developed criteria to preserve
the environmental integrity of the Chesapeake Bay It requires local governments in
the critical area to develop their own land use programs that are consistent with this
criterta  Prince George’s County, Maryland, chose to meet this requirement by
creating three county-wide overlay zones the Intense Development, the Limited
Development, and the Resource Conservation Zones The zones will utilize precision
and primitive performance standards

New Jersey created an overlay zone to preserve a one million acre ecosystem
of pine forests, aquifers, and cranberry bogs Although, the zone’s administration was
headed by a state commussion, local governments within the zone would be re-
empowered to zone after they adopted a master environmental plan consistent with
that of the commussion The zone utilizes both primittve and precision standards
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2 2 Ripanan and Open Space Management
Water Quality Control

Land development reduces the amount of natural or open space If
development continues without proper planning, a city, county or state will face
fragmentation or complete loss of natural space, which can have disastrous
consequences on the ecology of the area, especially on degradation of water resources
Natural space along river corridors 1s referred to as the “Riparian zone” The Riparian
zone 18 generally composed of the stream, its flat floodplain, the steeper banks, and
the uplands'® which are often wooded

The Riparian zone performs a variety of critical functions related to water
resources, such as controlling floods, trapping sediments, filtering out toxins and
supporting a rich assortment of wildlife and plant species These same areas are often
favored for development because they are flat, arable, or have high residential value
Developing these areas, however, reduces their capacity to fulfill therr functions and
threaten the health of the surrounding environment

Riparian zones can maintain the following functions essential to preserving the
ecological integrity of an area

e Moderation of water flow Floodplain vegetation (not farmland or paved
areas) acts as a sink, absorbing much of the flood water and slowing the
flood

e Nutrient and sediment filtration A Riparian zone can filter nutrients,
chemicals and toxins attached to sediment or dissolved in surface runoff,
groundwater or soil water (water stored 1n soil)

e Temperature regulation Overhanging and near stream vegetation lowers
water temperature and provides habitat that many fish species depend on

e Bank stabilization @A Ripanian zone stabilizes a stream’s banks by
providing structure through its system of roots

e Food and habitat for aquatic commumities Vegetation within Riparian
zones also offers important cover and source of food for fish

The design of Riparian zones depends on the surrounding land uses, the
ecology of different sections of land adjacent to water bodies and the lands ability to
filter pollutants from runoff When designing the width and location of Ripanan
zones one should consider the following

e Make Riparian zones or greenways contmuous along the river and both

sides of the nver,

e Include the nver’s floodplamn, npanan forest, associated wetlands,

intermittent tributaries, gullies, and swales,

e Undertake a comprehensive study of the site’s sediment and nutrient flow

to establish how much 1s entering the Riparian zone and how much 1t will
need to filter,

' An “upland” 1s uphill, away from, or perpendicular to, the stream
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e Base Riparian zone width on a comprehensive study of the site Riparian
greenways which neighbor intensive land uses such as clear cutting,
industrial uses, and shopping malls will need to be wide enough to absorb
excess nutrients and toxins

e Ripanian zones may be graded or categorized based on their ability to
absorb and filter run-off and flood water

e Maintamn a band of natural vegetation along the stream bank to protect its
temperature moderation function

e Supplement natural sediment trapping function of the riparian area with
retention basins or vegetated berms where necessary

o Allow recreational and educational uses and Iimited industrial and
residential uses n select areas

Riparian zones are a critical element in floodplain and sensitive land
management, and have been incorporated in many local US land use plans One
example of such a plan 1s found in Atlanta, Georgia

The Chattahoochee River 1s the largest stream 1n the Atlanta region The river
provides over 70 % of the drinking water for the area, treated wastewater 1s
discharged into the river for assimilation, water 1s diverted for urigation, and
manipulated for hydro-electric power generation The river also drains excess storm
water, supports fish and provides food and habitat for wildlife

The Metropolitan River Protection Act required the Atlanta Regional
Commussion to develop a plan to protect the land and water resources of the
Chattohoochee river cornidor The plan was to create standards that
Protect the water quality of the river and public water supplies
Protect recreation values
Prevent activities that contribute to floods and flood damage
control erosion, siltation and the mtensity of development
Provide for the location and design of land uses, and
comprehensive planmng for the stream corridor

The Atlanta Regional Commission devised three sets of standards that include,
Vulnerability standards, buffer zone standards, and floodplain standards  The
vulnerability standards require that all land 1s placed n six categories based on natural
characteristics Maximum limits on land disturbance (any activity disturbing land
activity and existing vegetation) and impervious surfaces (any paved, hardened or
structural surfaces) are set for each category and are stated as percentages of the area
in the category 50 feet of vegetation must be left i 1ts natural state along banks of
the river and 35 feet along the banks of other flowing streams Within 150 feet the
plan generally prohibits any structures or impervious surfaces, with limited exceptions
for footpaths, bridges and water intakes Floodplain standards are required in the 100
and 500 year floodplain, imncluding removal of soil introduced as land fill
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23 Floodplain Management

Development 1n areas subject to flooding may result in loss of life and
property of sigmficant proportions The US Federal Government has typically
provided flood disaster relief through the National Flood Insurance Program 2 While
the Federal program provides much needed financial support for victims of flood
areas, the consequence of the Federal program has been to provide subsidies to
reconstruct areas subject to recurring floods State and local governments realized a
land use planming program to restrict development in flood prone areas was necessary
to prevent further damage from floods State and local governments began to institute
appropriate land use controls by adopting floodplain management regulations as part
of therr state, city and county land use plans

State floodplain regulations vary m degree and form Some states have
statutes that specifically regulate or call for management of floodplain areas 2L Other
states rely on their general subdivision control, zoning and or police power to “take”
private property for the public purpose of managing floodplains 2 Floodplains are
also indirectly regulated by many states through such mechamisms as state erosion,
sediment, stormwater, and pollution control programs 2

In most cases state and local government floodplain regulations have
succeeded mn limiting loss of life and property by implementing land use controls,
such as building codes, subdivision requirements, zoning regulations and other land
management tools that may encourage development designed to withstand flooding or
which does not concentrate people or property 1n floodplain areas so as to unduly risk
their safety By regulating siting, density and quality of construction mn flood hazard
areas local governments can reduce a community’s vulnerability to damage Some of
the regulatory controls included 1n a local government’s flood management plan may
include

e Land use planning and mapping For maximum effectiveness any flood
regulatory program must be backed by sohd technical data and good land
use planming Potential flood hazard areas must be 1dentified, and mapped
Flood hazard areas should be further divided into zones of comparable
nisk, and these zones should form the basis of the land use plan

® 42 USC sec 4001-4128

2 Maryland Natural Resources Code Annotated, Secs 8-9A-01 to 8-9A-09 Minnesota Statutes

Annotated Secs 104 01 to 104 50, Pennsylvama Statutes Annotated Secs 679 101 to 679 601

22 Montana Annotated Statutes Secs 64 010 to 64 905 South Carolina Code Annotated Secs 6-7-
510, 6-7-710, Utah Code Annotated Secs 10-9-10, West Virgmma Code Secs 8-24-28, 8-24-39

3 Maryland Natural Resources Code Annotated Secs 8-1001 to 8-1008, New Jersey Statutes

Annotated Secs 40 68-27 to 40 68-52, New York Environmental Conservation Law Secs 34-0101 to
34-0133
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e Zonmmng Zoning can be used to control all aspects of land development,
from height, bulk and siting of structures, to the density and use of the land
itself Where hazard zones can be clearly delineated through mapping,
zoning can be used to prolibit or control the placement and intensity of
uses and activities within the zone ** Flood hazard areas may be graduated
based on the severity of the hazard for each particular site or area >

e Building codes Bulding codes or mmmimum construction standards are
often employed to protect residents and protect property through such
regulations as minimal floor elevations, proper anchorage of structures and
floodproofing of sections subject to flood inundation Building codes may
also be used to affect older buildings 1n flood zones that present hazards to
a community 26 Grading and drainage requirements for new buildings are
also important for site planning and can be used to mitigate flooding,
stabilize soils and prevent erosion

s Flexible land use regulations Land use regulations should also provide a
“safety valve” permitting the local governing body to allow for exceptions
to the regulations when application of the restrictions would cause
individual hardship with hittle commumty gain 7 Such safety valves may
include variances, special permits, and procedures for special review
These approaches will preserve the overall fairness of the regulatory
scheme

Let us consider an example of regulation of such areas mn Boulder County,
Colorado

Boulder County 1n Boulder, Colorado passed a Floodplain overlay zone as part
of 1ts Land Use Code *® The overlay zone 1s divided into Floodway and Floodfringe
zones Uses are designated for each zone Uses are permitted 1n the “Floodway”, or
the area at greatest risk of flood, to the extent that they are not prohibited by an

** For example, Little Cottonwood Canyon, Utah adopted a single multiple hazard zone m 1ts zoning
regulations Construction of permanent structures 18 not permitted mn areas subject to flood hazard

® Graduated use restrictions may be used such that only open space uses such as agricultural uses, golf
courses, parking areas etc are permitted in “high hazard” areas In “general hazard” areas construction
guidelines are estabhshed for first floor elevations and floodproofing UNITED STATES WATER
RESOURCES COUNCIL, 2 REGULATION OF FLOOD HAZARD AREAS TO REDUCE FLOOD LOSSES 165-170
(1971)

*  For example the city of Los Angeles amended rts building code to require that all pre-1934

unremforced masonry buildings be either strengthened or removed The ordinance established both
remforcement standards and a system of priorities for handhng the city’s estimated 8,000 target
buildings

¥ Warvers and other safety valve provisions are routinely mcluded mn most zoning enabling acts such
as that found 1n Colorado COLO REV STAT Sec 31-23-301 (1986)

% Boulder County Land Use Code, Secs 4-400 to 4-409
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underlying zoming district and only 1f they do not adversely effect the efficiency of the
floodway, change direction of flow or increase base flood heights The entire
floodplain area 1s subject to performance standards

(a) Floodproofing standards shall be met as follows

(1) Such building or structure shall be floodproofed to the flood protection
elevation in such a manner that the building or structure 1s watertight with
walls substantially impermeable to the passage of water,

(2) Such building or structure shall have structural components capable of
resisting projected hydrostatic and hydrodynamic loads and the effects of
buoyancy, and

(3) Such floodproofing shall be certified by a Colorado registered professional
engineer or registered architect to comply with this subsection

(a) Hazardous materials no person shall store a hazardous substance at or below the
flood protection elevation for the area of the floodplain 1n which 1t 1s located

(b) All structures shall be

(2) Designed and adequately anchored to prevent flotation, collapse, or lateral
movement of the structure resulting from hydrodynamic and hydrostatic
loads, including the effects of buoyancy,

(3) Constructed with material resistant to flood damage,

(4) Constructed using methods and practices that mmimize flood damage,

(5) Constructed with electrical, heating, ventilation, plumbing, and air
conditioning equipment and other service facilities that are designed and
located so as to prevent water from entering or accumulating within the
components during conditions of flooding, and

(6) Designed so that fully enclosed areas below the lowest floor that are
subject to flooding shall be designed to automatically equalize hydrostatic
flood forces on exterior walls by allowing for the entry and exit of
floodwaters

Development 1s allowed 1n the “Floodway” upon application to the County
Engineer and 1ssuance of a floodplain development permit Development 1 the
“Floodfringe”, or areas less susceptible to flood, also require a permut from the
County Engineer Any use permitted in the underlying zone may be permutted in the
“Floodfringe”, provided the use meets the floodproofing requirements of the Act
Floodproofing requirements are as follows
e All insubstantial improvements where the lowest floor of the improvement 1s not
above the flood protection elevation shall be floodproofed so the structure 1s
watertight, anchored to prevent flotation, collapse or lateral movement of the
structure All improvement must be certified by an Engineer

e New construction or substantial improvements shall have the lowest floor elevated
to or above the flood protection elevation
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¢ The storage or processing of materials that are buoyant, flammable, explosive, or
n times of flooding could be mjurious to human health, ammal or plant life shall
be above the flood protection level

231 Riparian Area Management

Ripanan zones are a critical element mn floodplain and sensitive land
management, and have been incorporated in many local US land use plans One
example of such a plan 1s found in Atlanta, Georgia The Chattahoochee River 1s the
largest stream 1n the Atlanta region The river provides over 70 % of the drinking
water for the area, treated wastewater 1s discharged into the river for assimilation,
water 1s diverted for wrrigation, and manipulated for hydro-electric power generation
The river also drains excess storm water, supports fish and provides food and habitat
for wildlife

The Metropolitan River Protection Act required the Atlanta Regional
Commussion to develop a plan to protect the land and water resources of the
Chattohoochee river corridor The plan was to create standards that

e Protect the water quality of the river and public water supplies
Protect recreation values
Prevent activities that contribute to floods and flood damage
control erosion, siltation and the intensity of development
Provide for the location and design of land uses, and
comprehenstve planning for the stream corridor

The Atlanta Regional Commussion devised three sets of standards that include,
Vulnerability standards, buffer zone standards, and floodplain standards  The
vulnerability standards require that all land 1s placed 1n six categories based on natural
characteristics Maximum lmmits on land disturbance (any activity disturbing land
activity and existing vegetation) and impervious surfaces (any paved, hardened or
structural surfaces) are set for each category and are stated as percentages of the area
in the category 50 feet of vegetation must be left 1n 1ts natural state along banks of
the rniver and 35 feet along the banks of other flowing streams Within 150 feet the
plan generally prohibits any structures or impervious surfaces, with limited exceptions
for footpaths, bridges and water mtakes Floodplain standards are required m the 100
and 500 year floodplain, including removal of soil introduced as land fill

3 LEGAL BASIS FOR USE OF NATURAL RESOURCES AND
ECOLOGICAL ACTIVITIES IN RUSSIAN CITIES

Development of a legal mechanism for regulating ecological urban planning
for land use and real estate investments (1 e capital investment in land, commercial
and residential real estate, other real assets in the production and services sector) in
Russian cities mvolves a substantial number of laws and regulations because this
mechamism lies at the “juncture” of ecological law proper, land law and urban-
planning laws In addition, this mechamism must be established with due regard for
the existing division of power between cities, federation subjects and the federal



government, the established structure and procedures for coordmnation between
governmental agencies n management of natural resources, land allocation,
environmental protection, architecture, sanitary inspection, etc

It 1s beyond the scope of this Manual to provide a comprehensive review of
legislation 1n every one of the above listed areas The purpose of this section 1s to
review environmental protection issues within the sphere of local government, and
1dentify some unresolved problems 1n the legislation on use of natural resources and
typical defects in management of urban ecological activities, primarily those relevant
to or directly connected with urban land use and development regulation

We will start by pointing out that successful legislation on use of natural
resources and environmental protection 1s closely tied to the legal resolution of the
1ssue of ownership rights to land (and, naturally, other natural resources) However,
effective land legislation lacks the basic structural element to establish new land
relations - a federal law on land (new Land Code) Article 17 of the Civil Code,
governing ownership rights to land and other material rights to land and which may be
used as the starting point for the whole set of land laws 1s not effective until enactment
of a Land Code Despite the shift in priorities demanded by the market, the focus 1n
the legislature 1s still on agricultural lands, with no detailed regulation on use of urban
lands and land for industral, transport facilities and other special uses

However, land legislation 1s within the joint jurisdiction of the Federation and
its subjects Therefore, in a number of the subjects, a provision on rights of the
subjects, to adopt their own laws (if there are no federal laws) 1s included in the
division of power agreements being negotiated on 1ssues of joint jurisdiction between
the Federation and 1ts subjects Hence, those subjects of the RF who are really
mterested m implementing land reforms have the opportunity to adopt their own land
laws

Simularly, there 1s no law code on urban ecology with the status of a law One
cannot help but agree with S A Bogolyubov, an emment Russian legal expert in
urban ecology, that we “need a special law regulating the entire complex of legal
relations on use of natural resources within a city or settlement (land use, water use,
flora and fauna protection, air quality and other natural elements within a city or a
settlement)”29 The central law 1n current ecological legislation 1s still the 1991 Law
“On Environmental Protection™’ Adopted long before the new Civil Code and the
Law “On General Principles of Organizing Local Self-Governance”, thus law fails to
reflect reality and attracts the justified criticism of many specialists As is known, a
new law on environmental protection 1s presently being drafted

The nghts of local self-governance in the sphere of environmental protection
are regulated by a number of federal laws and laws of the federation subjects The
most important among them are

¥S A Bogolyubov, Yu G Zharikov Legal basis of ecological activities n the city Moscow, 1995,
p 16

30 | aws of the RF amended No 2397-1 dated 21 02 92 and No 5076-1 dated 02 06 93
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1 Law of the RSFSR dated 14 07 82 “On Aur Protection”

2 Law of the RF dated 19 04 91 # 1034-1 “On Samtary Epidemiological Safety of the
Population”

3 “RF Land Code” dated 25 04 91 # 1103-1

4 Law of the RSFSR dated 19 12 91 # 2060-1“On Environmental Protection”

5 “Fundamentals of the Russian Federation Legislation on Forestry” dated 06 03 93 #
4613-1

6 “RF Water Code” dated 16 11 95 # 167-FZ

7 Law of the RF dated 14 03 95 # 33-FZ “On Specially Protected Nature Areas”

8 Law of the RF dated 24 04 95 # 52-FZ “On Animal Life”

9 Law of the RF dated 28 08 95 # 154-FZ “On General Principles of Organizing
Local Self-Governance in the Russian Federation”

10 Law of the RF dated 23 11 95 # 174-FZ “On Ecological Examination”

While the laws regulating legal relations in different aspects of use of natural
resources define the authority of local self-governance 1n each particular sphere, the
laws which establish the general principles of local self-governance permit RF
mumnicipalities to establish local rules Thus, 1in Article 6 of “On General Principles of
Orgamzing ” Paragraph 9 specifically identifies the “regulation of planning and
development of areas within the mumicipal establishment” as lymng within the
authority of local self-governance (which means the right to adopt local zoning rules
for land use and development purposes“) Paragraph 12 similarly 1identifies
“regulation of use of water sources of local importance ” (which, 1n particular, means
the right to establish provisions within the land use regulation the use of riparian
areas), Paragraph 29 provides for “participation in environmental protection activities
within the area of the municipal formation”

These laws and regulations form the legal background for development of a
municipal legal base in the area of ecology However, 1t must be admitted that a
number of important 1ssues concerning the defimition of rights of federal and regional
authorities and local self-governance 1n land use and urban-planning regulation need a
special legal act In particular, the law “On Environmental Protection” grants the right
to 1ssue permuts for discharge of pollutants to agencies of Minpriroda, governments of
the federation subjects and local agencies

Also, although the division of ownership of land and other natural resources 1s
declared in the Constitution and a number of federal laws, in particular, in the Land
Code and Water Code, - namely, in federal ownership, state ownership of krays,
oblasts, etc , and municipal ownership - 1n practice such a classification has not yet
been legally formulated for specific land parcels and a nature facilities

lts pertmnent to note here that Article 23 of the draft Urban Planning Code gives the authority to

local-self-governments “ for adoption and amendment of town-planning and development rules, other
regulations of local self-governments mn the sphere of town-planning and architecture”, and Article 27
assigns such activities to local town-planning and architectural agencies
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Another fundamental law m the sphere of environmental protection - “On
Ecological Examination” provides that such review 1s carried out by specially
authonized state agencies, and the powers of local self-governance are limited to
assigning experts to participate in the sessions of expert commaissions as observers It
15 also provided that such expert review 1s mandatory for all construction, renovation,
reconstruction projects at every stage starting with the feasibility study

The fact that the Institute of Ecological Examination and Environmental
Impact needs to be reorganized and adopted to existing reality has been discussed for
a long time among professional ecologists and meets with little disagreement It will
be enough 1f we cite as an example the point of view of a famous Russian architect
and specialist i city planning theory, Mr Glasichev, who said that ecological
examination 1s mherited from the centralized planning system without hardly any
changes and 1s conducted according to old procedures According to these procedures,
the customer and the examimng inspector 1s one and the same government agency In
his opmion, there should be several levels of the ecological examunation
distinguished *

A N Kosarikov, Chairman of the “Urban Ecology” section of the Union of
Russian Cities, thinks that current processes necessitate review of the existing system,
primanly 1n terms of linking the traditional structure of specially authorized federal
agencm:g,3 on environmental protection with local self-governance of large industrial
centers

The current practice 1n this area also 1s not directed at correcting the overall
deficiency of the federal legislation on assessing environmental impacts and the
overall deficiency of the Government Ecological Examination Report related to the
fact that these procedures are not public, do not make provisions for such an important
thing as the opportunity of approving an ecologically “problematic” project on the
condition that environmental amelioration be undertaken They also are not supported
by such an important element, as was shown above on the basis of the American
experience, as thoroughly developed, precise quantitative parameters (right down to
quantitative characteristics of amelioration measures) for many of the criteria used for
the ecological examination

Analysis of procedural documents produced by Minstroi, Minzdrav,
Minpriroda and other agencies shows that the system of criteria for environmental
quality of the urban area does not exist 3 0Old rules are gradually abolished, but the

2V L Glasichev Examination as a tool of city policy Refer to Information Section City s
Ecology’ Union of Russian Cities City Ecology” N 7 July, 1996 M 1996, pages 53-63
3 Newsletter of the Union of Russian Cities Section “Urban Ecology”, # 7, July 1996 p 7

M Ecological safety of cities during transition to the market Proceedings of the I scientific technical

conference on environmental protectton and rational use of natural resources of the “Urban Ecology”
Section of the Union of Russian Cities, 1993, p 9-18
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new ones have not been developed yet * Different documents contam such term as
“dangerous substances”, however, 1t 1s not clear what these substances are

At present there 1s a substantial need for use of “performance standards”,
which were mentioned when the US experience was described, to less formal
ecological quality parameters, differentiation of samitary and ecological standards for
different parts of the city, types of residential developments, industrial zones,
recreation zones, etc

For example, at present recovery of small rivers 1n the center of a city 1s hardly
possible, but, on the other hand, with respect to such rivers improvements
made 1 dense development areas should not be copied in new developments
Differentiation 1s also necessary for green spaces, air quality, water protection
areas, etc In this case there will be no need to compare uncomparable
territories, and greater attention will be focused on refining the structure and
stability of their components

A comprehensive ecological survey of a city should be used to define zoning
(or structural) ecological restrictions for different types of use and natural resources,
which can produce compact development of the city and a steady-state equipment of
1ts elements

Analysis of ecological problems 1n urban territories should take into account
the specifics of urban-planming structure and interrelation of individual components
within 1t The majority of Russian cities have centers with residential, admimstrative
and commercial developments, industrial “estates” with satellite settlements and
relatively new, purely residential districts A transport network joins them 1n various
cobweb structures, the vectored interaction of which has a great impact on the essence
and taxonomy of ecological problems However, the existing administrative and
regional division cuts such structures m pieces (regardless of their integrity and
commonality of ecological problems) Nature protection agencies and agencies which
deal with statistics frequently work with areas which consist of heterogeneous parts
and separate pieces of the system

And finally, 1t has already been mentioned, but needs to be pointed out again,
that until now ecological problems were resolved without participation of the citizens
In general the city population fights with particular enterprises, power station
construction projects, waste processing plants, but actually the population has never
been involved 1n environmental protection The reason 1s that the population does not
have any access to easily-accessible, truthful and, the most important, understandable
information People do not understand such quantitative indexes as PDK (arr
pollution) People mostly care about the quality of the environment Any ecological
program should not be aimed at decreasing the PDK index, but at how people see their
city, block, surrounding areas, rivers and parks and etc

3 Noteworthy, the European Community has practically completed work and 1s starting transition to
unified ecological standards known as ISO 14000
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As for Use and protection of watercourses and land use within the surrounding
areas, they are regulated by the following legislative and statutory acts of the Russian
Federation

1 Russian Federation Water Code, # 167- OC as of 11/16/95

2 RF Government Resolution “On Approval of Regulations On Water Protection and
Riparian Zones”, # 1404, as of 11/23/96

3 RF Government Resolution “On Approval of Regulation On Enforcement of Public
Control Over Use and Protection of Water Bodies”, # 716, as of 06/16/97

4 RF Government Resolution On Approval of Regulation On RF Mimustry of Natural
Resources”, # 588, as of 05/17/97

5 RF Government Resolution “On Approval of Regulation On the RF State
Commuttee for Environmental Protection”, # 643, as of 05/26/97

6 RF Government Resolution “On Approval of Rules On Transfer into Use of
Publicly-Owned Water Bodies, Devise and Review of Water Use Standards, and
Water Use and Disposition Licensing”, # 383, as of 04/03/97

7 RF Government Resolution “On Procedures for Devise, Review, State Expert
Appraisal, Approval and Implementation of Plans for Multipurpose Use and
Protection of Water Bodies”, # 1097, as of 10/13/96

8 RF Government Resolution ”On Approval of Regulation On Water Bodies Public
Monitoring”, # 307, as of 04/14/97

9 RF Government Resolution “On Devise and Approval of Minimum Criteria for
Adverse Environmental Effects on Water Objects”, # 1504, as of 12/19/96

10 “Regulations on Surface Water Control (Standard Requirements)” approved by
Goskompriroda [State Commuttee for Nature and Environmental Control] as of
02/21/1991

11 “Devise and Approval Procedures for Establishing Standards of Maximum
Permitted Concentration and Overall Biological Impact of Polluters in Water Bodies
Used by Fisheries”, approved by RF Fishing Industry Commuttee, # 987, as of
12/06/95

This list may be complemented with some more statutory acts and collections
of construction norms and rules, state standards

In conformity with Article 65 of the RF Water Code the RF authorities are
responsible for mstituting rules and procedures governing the design of water
protection and ripanan zones, and establishing conditions for their use Zones shall be
designed and established by the RF subjects Article 68 of the Code reads that central
government authorities may delegate some of their powers related to water use and
control to local self-governance bodies

Subsequent to the RF Water Code the RF Government passed another set of
Regulations called “Regulations On Water Protection and Riparian Zones”, #1404, as
of 11/23/96 1t supersedes the previously adopted Regulation “On Water Protection
Zones along River, Lake and Water Reserve Corridors”, # 91, as of 03/17/89
(amended as of 12/27/94 by the RF Government Resolution, # 1428)
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A detailed review of these two documents and comparison of them can be
found in Appendix 1 Here 1t 1s important to mention that the new Regulations as well
as the old one are primanly directed at agricultural areas Moreover, Regulation 1404
already clearly excludes from areas under its jurisdiction and established width of
water protection and riparian zones transferring the regulation of their sizes to local
city planning documents (Genplan) with the total absence of such zones under certain
conditions

4 SYSTEMATIC APPROACH TO INTEGRATION OF URBAN LAND
ECOLOGICAL CONTROL AND ZONING REGULATION

41 Methods of Introducing Land Use and Development Regulation m Urban
Riparian Areas and Experience of Their Testing i the City of Novgorod

Many Russian cities are located around or along rivers, lakes and other water
ways Such cities need a detailled plan of managing water protection, riparian and
floodplain zones 1n order to preserve the high quality of water resources, control the
process of development of riparian and floodplain areas and provide for purification
of industrial and agricultural waste water This implies establishment of parameters
for development and requirements for permitted land uses 1n riparian and floodplain
zones, based on the existing or developing zoning rules and the city’s resources and
opportunities for implementing this kind of regulation One of the final results of
development of this plan will be a series of actions to transform and develop those
areas and parcels that do not comply with the requirements of permitted uses of
riparian land (1 e they gam the status of “non-conforming” use) or those areas that
require improvement of ecological condition or redevelopment, or those parcels that
can be used for new construction The plan of regulating use and development of
urban riparian areas should be a part of the program of municipal development and
should correspond to the city (oblast) budget and the investment program Following
are some recommendations for developing a mechanism to manage water protection,
ripartan and floodplain zones

If a city already has detalled Zonming Regulations or another regulatory
document on land use and development, a simple and efficient way of implementing
the riparian land management plan could be the establishment of a general water
protection zone including ripanian zone and floodplain zone Boundaries of these
zones and subzones should be determined based on the specific ecological situation
and shall be shown on corresponding maps A local regulatory document should be
adopted as an amendment to the existing Zoming Regulations or as a separate
document under 1ts own title but based on and extending the Regulations (we should
note by the way that many separate documents of this kind may be adopted not only
for some ecological issues, but also for historic preservation and other 1ssues )
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Within each zone, standards are established providing for specific water
quality, supporting a umfied conditions for use of ripanan land, flood protection
measures and regulation of development on especially allocated parcels To be exact,
regulations and standards for development of water protection, riparian and floodplain
zones should include

1) determination of several overlay zones (water protection, floodplain and
riparian) having different sizes and special restrictions on their use, methods of
calculating the width of such zones, official status of overlay zone maps,

2) a list of permitted and non-permitted land uses within each zone,

3) additional regulations based on restrictions on use of water protection zones
with respect to maximum (capacity) parameters of real estate, technical and ecological
standards, requirements for flood protection (for mnstance, marking the mmmum level
for construction above the flood line or the height of the ground floor of buildings 1n
different zones, methods of construction of new buildings and infrastructure facilities,
etc,

4) special measures with respect to the existing buildings that do not conform
to the requirements established for the three overlay zones under consideration (and,
possibly, a list of real property having the status of “non-conforming” use),

5) procedures for submitting the Environmental Impact Statement and
procedures for conducting ecological examination of conmstruction projects within
protection zones, procedures for 1ssuance of special permits and construction permuts,

6) procedures for supervising land use and construction m these areas,
determining the degree of involvement, rights and responsibilities of ecological and
other agencies in the process of allocation of land within water protection zones,
1ssuance of additional approvals for redevelopment and construction projects,
supervision over construction and use of real property that 1s harmful to the
environment,

7) requirements for updating the information on the established zones and 1ts
availability to the public

Appendix 5 contains a model Regulation on Water Protection Zones adopted
as a separate document (or as a supplemented document to Land Use and
Development Regulations) In its general form, this document demonstrates how
some of the above mentioned mechamsms for land use regulation can be used to
develop an efficient strategy for protection of riparian and floodplain zones

A model (step-by-step) procedures for development of a local regulatory

document on urban land use and development in riparian zones 1s shown in the
following diagram
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v
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group
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Draft Regulation

X
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Vi
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\'
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devoted to the Draft
Regulation

X

Development of the
final version of the
map and Regulation

Xl

Enforcement of the
Regulation

X

Organization of
activities on
practical
implementation of
the Regulation

The above model for developing a legal/regulatory base and mtroducing
principles of land use zoning regulation in riparian zones was tested in the city of
Novgorod Veliki (Novgorod the Great) In the city of Novgorod, a “Temporary
Regulation on Riparian Zones of Water Courses within the City of Novgorod”
existed, they were approved by Resolution 152 of the City Admunistration of
11 10 94 and developed according to the superseted Federal Regulation 91 mentioned
above (see Appendix 1) Thus, the task was to bring the city document in line with
current Federal Regulation 1404 In addition, the Land Use in the city and
Development Regulations based on zoning principles were already effective, Part II of
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the Regulations contained a special section 2 3 “Characteristics of Zones Shown on
the Umfied Map of Ecological Restrictions ” It was proposed to develop this section
and include 1t in the text of future Regulations

The first 1ssue that had to be resolved and was discussed with Deputy
Admimstration Head and chiefs of the corresponding administrative departments was
whether to develop the Regulation on Riparian Zones as a separate document or as
part of these Regulation In order to assess the first alternative, a model structure of
such a document was developed based on the analysis of the American local law on
riparian zones (see Appendix 5) and a model text based on excerpts from the US local
law (not provided in this manual) As a result of this discussion and based on the
proposal of the city Architecture and Urban Development Commuttee (see Appendix
4), a decision was made to develop a new Regulation on Water Protection and
Riparian Zones as part of the above stated Section 2 3 of the Regulations One of the
important considerations in making this decision was, apparently, the fact that in this
case the subject of the Regulation will be the urban land use, the adoption of
regulatory documents on which, as we have already stated above, 1s within the
jJurisdiction of local agencies

In order to develop such a Regulation, by the Resolution of the Administration
Head, a Coordination Group was formed mcluding the Deputy Administration Head
who 1s responsible for ecological issues 1n the city, and representatives of the
following departments of the city and oblast admimistrations and municipal services

- City Land Resource and Land Management Commuttee,

- City Architecture and Urban Development Commuttee,

- City Ecological Commuttee,

- Oblast Environmental Protection Commuttee (for coordination),
- Oblast Water Management Commuttee (for coordination),

- Legal department of the City Administration,

- Municipal enterprise “Novgorodski Vodocanal”,

- City Center for Hygiene and Disease Control

(Later, an expert of “Novgorodgrazhdanproject”, who was a member of the city Land
Use and Development Commission, was mcluded in the group)

These departments and services are the basic agencies responsible for 1ssues of
protection of water resources and land use regulation in riparian zones and this st
may be recommended to other cities creating similar working groups This group may
also 1nclude representatives of other departments 1nvolved, and government
architecture control agencies, 1n particular

When the working group 1s formed, 1t 1s necessary to resolve the issue of
involving professionals, including architects, planners, computer system information
experts and ecological experts In Novgorod, these local professionals were
authorized by the Group Leader to obtain all necessary mformation and maps from the
corresponding departments of the city admimstration In addition, the Draft
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Regulation was developed with the assistance and participation of outside consultants
of the USAID Program for Technical Assistance

During the first stage, the Working Group was supposed to prepare
recommendations and proposals on the concept and contents of the new Regulation,
ncluding the mechanism and procedures for regulation of land use 1n water protection
and ripanian zones To do this, a questionnaire was compiled and sent to members of
the group The main results of this questionnaire are presented i Appendix 4 The
results of this questionnaire made 1t possible to obtan the viewpoints of the
corresponding departments of the city administration on key 1ssues and were used as
the basis for approaches to these 1ssues when the Draft Regulation was developed In
addition, though the imtial version of the separate document based on the American
law was rejected (due to considerable difficulties in adapting 1t to Russian conditions),
all commentaries and suggestions received from the city and oblast departments 1n the
process of 1ts discussion were very useful and were used as the basis for development
of the structure, concept and basic provisions of the Draft Regulation

Simultaneously, all documents available on water protection and floodplamn
zones were collected and analyzed in the city Among the basic documents were
Temporary Regulation (TR) 152 and a Map for Establishment of Riparian Zones of
the Rivers Volkhov and Veryazhka”, developed pursuant to the TR 1n 1996, and an
Explanatory Note to the TR This map was available 1 electronic format and was
overlaid on the city zoning map Another basic document was “The Land Use and
Development Regulations for the City of Novgorod”

As for city Regulation 152, this document diverges a great deal from Federal
Regulations 91 and 1404 An analysis demonstrated, first of all, that with respect to
non-permitted land uses, 1ts requirements are considerably stronger than the federal
requirements 1n a riparian zone, any “mdustnal, housing/communal, agricultural and
social construction” 1s prohibited, 1 e practically any construction 1n general, while in
the federal regulation this restriction 1s formulated mn a completely different way
“construction and reconstruction of buildings, structures, communication facilities and
other objects 1s not allowed without approval of water use and management agencies
of the Mimstry of Natural Resources of the Russian Federation” (see Appendices 1
and 3) In addition, along with other disputable concepts, the city Regulation does not
differentiate between water protection and riparian zones and, correspondingly,
between their special ecological conditions Only the riparian zones are discussed,
while the water protection zones are not mentioned at all

Judgmng by the methods for calculating the width of riparian zones, this
concept combines both the function of protecting the waterways from pollution, etc
and the function of protecting residents and real property from floods, because for
steep and clearly defined niver banks “the width of the riparian zone 1s measured from
the edge of the basic bank - 100 meters for the river Volkhov and Ilmen Lake, and 50
meters for the rivers Pitba and Veryazha, which conforms to the standards of water
protection zones (see Regulation 91 and 1404), for shallow (gently sloping) niver
banks the width 1s measured from the maximum pomt of a 10 % probability of
spring flooding the same 100 or 50 meters are added to these values
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We do not have any objections to these methods for calculating the level of
flood protection, but note that according to Regulation 91 and 1404, the width of the
riparian zone 1s calculated not based on “the percentage of flood probability” but
based on the angle of the slope in the adjacent area (which proves the primary
function of the riparian zone as that of preventing pollution of reservoirs, including ,
Regulation 1404 states, “reservoirs especially important for fish industry”), which 1s
not the same thing as flood protection and which would bring other results From the
flood protection poimnt of view, the value of 10 % flood probability 1n Novgorod, that
corresponds to 22 3-mark under the Baltic system, seems to be well-founded, taking
mto account that the 23-mark was reached 1n 1922, 1924, 1955, 1956 and 1966
(average 100-year flood mark 1n the city 1s 21 meters)

The main argument for use of such methods for calculating the riparian zone,
including water protection zones, presented by the Water Resources Commuittee of
Novgorodskaya oblast, was the specific nature of water courses in the Oblast, and, 1n
parttcular, the fact that more than 50 rivers flow into Lake Ilmen, but only one large
river flows out of 1t The result of it 1s that the map of riparian zones of the rivers
Volkhov and Veryazhka, developed based on the above methods, derives a rather
considerable percentage of the area from the total city area

Although the final conclusions may be made only based on the results of
special hydrological studies, one can say that as the riparian zone calculated based on
the flood criteria considerably exceeds the size required from the water protection
point of view (note that according to Regulation 91 and 1404 the riparian zones are
established within the water protection zones), 1t 1s evident that there 1s a need for
clear distinction between restrictions on types of use of riparian zones that are
connected, on the one hand, to flood protection considerations and, on the other hand,
to protection of bodies of water from pollution

In addition, then in the first case, in contrast to the current Regulations that
prohibit any “industrial, housing/communal, agricultural and social construction 1n
this zones”, we can recommend that a construction permut shall be 1ssued in these
zones only 1if the necessary technical and engineering requirements are met (for
instance, filling the ground up to the 23-mark, filling with concrete, basement
requirements, etc) that guarantee the required degree of protection and safety of
buildings and structures m flood time We also consider 1t necessary to distinguish
between the water protection zones and riparian zones of the city

Based on the results of the completed analysis, recommendations of the
members of the coordmation group, and based on the principles of “the overlay”
approach stated above, the outside experts prepared draft amendments to the city Land
Use and Development Regulations, 1e Section 2 1 related to the permitted and non-
permutted land uses as defined in Federal Regulation 1404, and Section 2 3 related to
the organization and procedures for land use regulation m riparian zones, assuming
that a considerable part of these standards will also be effective for the remaining
parts of this Section devoted to other of ecological and nature protection issues
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Simultaneously with the Draft Amendments, a number of 1ssues were
presented to the Coordmnation Group 1 order to resolve them and develop a umfied
coordinated approach by all the group members - representatives of the city and oblast
administrations, including

1) 1ssues of the division of authority between the city and oblast commuttees
and departments, 1ssues of the delegation of power,

2) cniteria for determining the size and boundaries of protection zones

a/ water protection zones (determining the zone width by the average water
level 1n the summer, by topographic, geological data, soil analysis,
characteristics of water collection, existence of buffer zones),

b/ riparian zones (correlation of approaches of the Federal Regulation 1404
and Temporary Regulation of the city of Novgorod 152),

¢/ flood zones (the zone width according to a 10% flood probability or 1%
flood probability and other criteria, formation of subzones of a high and low
flood hazard),

3) mn addition to the permitted and non-permitted uses 1n accordance with the
Federal Regulation, what uses may be permitted n each zone?

4) which of the approval procedures require provision of additional ecological
mformation (general zoning approval, special permit, construction permit,
acceptance of the construction object)?

5) what list of uses will require special zoning approval 1n these zones?

The next step was the discussion of the proposed Draft at the meeting of the
Coordination Group, where the Draft was accepted as the basis for future work The
members of the Coordination Group were requested to prepare written comments on
the Draft and proposals on the above 1ssues

The representative of the Water Resources Commuttee pointed out that in order
for the commuttee to change 1ts approach and make the transition from regulation of a
unified riparian zone to the three-tiered regulation - water protection, riparian and
floodplain zones - 1t would be necessary to study the draft boundaries of these zones
and the zones themselves The Coordmation Group requested that a map of the water
protection, riparian and floodplain zones be prepared based on the criteria for
establishment of theirr boundaries stated in Federal Regulation 1404, and that this
map be overlaid on the basic map in the form of the boundaries 1n the Land Use and
Development Regulations

When this manual was written, the members of the Coordination Group were
working on the amendments to the Draft and on the development of a mutual
understanding on the above 1ssues

39



A local professional designer was working on the map of water protection,
riparian and floodplain zones, and on the development of additional regulations for
those areas of “legal” zones that are located within (overlay with) the boundaries of
water protection, riparian and floodplain zones, respectively

Further steps on mtroduction of the legal regulation of land use and
development 1n riparian areas, shall be as follows

1) development of the amended and coordinated Draft Amendments and a
corresponding map,

2) organization of the Draft coordination up to its approval and appomntment of
committees and persons to be responsible for this

- orgamzation of presentations of the Draft to the public, developers and
professionals,

- making changes to the Draft based on the results of the public open
discussion,

- submutting the final Draft to the City Duma,

- approval of the Draft as Amendments to the Land Use and Development
Regulations 1n the City of Novgorod

4 2 Methods and Principles of Development of Mechanisms and Strategies of
Regulating Land Use within Sensitive Areas, Some General Recommendations

Every city has 1ts own unique environmental problems and development goals

The characteristics and scale of problems connected with land use vary depending
upon physical, demographic, socio-cultural and economical conditions of a specific
area Reaching a balance between environmental protection and development requires
a strategy for regulating land, water and other natural resources This strategy should
provide for the appropriate protection of natural resources and sites and also provide
for development of the urban land market In order to resolve thus “dual” problem,
local authorities and interested citizens should discuss and work out a mutual point of
view on this strategy taking mnto account the existing conditions and plans for
development of the area

We have already mentioned several recommendations in Section 2 of this
Manual and 1n Section 3 Therefore, we will not repeat them here again In this
section, the authors provide a more detailed look into some areas of local authorities®
activity during development of regulatory mechanisms for ecologically sensitive areas
and to summarize or add to recommendations already girven

421 Resource Conservation Goals

When constructing a sensitive lands program there are eight land management
goals which should be considered These are as follows

11 Short term and long term impacts of development upon sensitive areas, the
reversibility of impacts, and alternatives to development
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Sensitive area programs should require the developer, whether public or
private, to evaluate development impact and consider development and
preservation alternatives Many programs require Environmental Impact
Statements for larger programs Impact information 1s needed to apply regulatory
criteria

1 2 Uses incompatible with sensitive area values or hazards and not requiring a
sensitive area location should be shifted to other sites

Development projects should be shifted to alternate sites if the total societal
benefits of development at the sites equals or exceeds those within critical areas
Programs often require developers demonstrate why proposed activities require
sensitive area locations and why alternate sites cannot be used For example, the
Vermont site review act demes permits to larger developments where there 1s
evidence that development or subdivision will endanger necessary wildlife
habitat or endangered species and that a “reasonably acceptable alternative site 1s
owned or controlled by the applicant which would allow the development of
subdivision to fulfill its intended purpose ”

1 3 Uses which cause nuisances, threaten public safety, or violate pollution standards
should be prohibited

For example, the primary objective of floodway and erosion area programs 1s
the prevention of uses with serious “offsite effects,” blocking flood flows,
accelerating erosion, increasing storm drainage, or causing water pollution

1 4 Resource areas should be protected from incompatible uses

The encroachment of development mto renewable and nonrenewable resource
areas physically pre-empts resource use To protect resource areas from
mcompatible residential and second home development, Hawan and many local
communities have adopted exclusive agricultural and forestry districts

1 5 Essential water resource and related ecological systems should be protected

The majonty of sensitive area programs have been adopted to protect the
quantity and quality of inland and coastal waters and associated nich plant and
ammal life Protection of water resources and ecological systems requires a
multi-jurisdictional perspective and consideration of both individual impacts and
the cumulative impact of existing and anticipated uses

1 6 Uses 1n hazard areas should be reasonably protected against hazard

Regulations adopted for flood, erosion, seismic and other hazard areas are
designed to protect adjacent lands, the public, and uses within areas from
increased hazards Flood plain regulations typically require that residences and
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other structures be elevated above the 100 year flood level or structurally flood
proofed to that level

1 7 The impact of permutted uses should be mimimized by controlling density, design,
precise location, construction materials, methods of construction and operation,
tree-cutting, dredging and other features

Sensitive area programs emphasize careful control of uses to minimize
development impact through performance standards and conditions attached to
permuts rather than outright prohibition of uses This approach reduces waste and
conserves resources but may result in the gradual destruction of an area unless
cumulative impact 1s considered and the overall density of uses limited

1 8 Sensitive area programs should serve broad local, state and national economuc,
social, and environmental goals

Sensitive area programs are often designed to serve broad local, state and national
economic, social and environmental goals Regulations require that proposed
uses comply with applicable rules and regulations at all levels of government,
including local zoning, subdivision, building and other codes, state dredge and
fill regulations, plumbing codes, housing codes, mining regulations, and federal
rules Programs also require that proposed uses be consistent with public service
policies governing roads, sewers, waters and broader land and water plans In
some 1nstances, broader social and economic concerns justify tensive
development of sensitive areas However, all costs and benefits should be
considered and the case for development clear

4 2 2 Regulatory Standard Setting

Once a city 1dentifies 1ts resource conservation goals or land use zones that
need additional regulation from adverse environmental affects, standards must be set
to enforce those goals Most development standards 1n sensitive area programs are
performance ortented They are designed to maintain the performance of the natural
system, preserve resource values, and protect the public from hazards The following
recommendations provide examples of some regulatory standards that should be
considered before drafting an ordinance The standards provided below primarily
address performance standards for resource protection and hazard reduction

2 1 Sensitive area use standards should not be prohibitory for most areas and uses
The overall degree of destructiveness 1n a given circumstance should be no greater
than necessary to achieve management objectives

Sensitive area regulatory objectives differ from program to program
Nevertheless, stmilarities are found in the goals and general standards applied to
coastal areas, lakeshores, wild and scenic nivers, flood plamns and wetlands
These regulations tend to serve similar broad environmental and welfare goals as
follows
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Mimimize water pollution Standards to mmmize water pollution may

(a) control direct discharge of pollutants by industries and waste treatment
plants,

(b) regulate grading and construction on slope areas to reduce erosion,

(c) control filling and dredging of watercourses,

(d) mandate setback requirements and other requirements for septic tank
systems,

(e) establish specifications for solid waste disposal,

(f) regulate tree-cutting and vegetation removal along the immediate shore of
water to reduce erosion,

(g) regulate wetland alteration to protect their function as sediment filters,

(h) require building and road sites to be mulched to mimmize erosion, and

(1) regulate removal of topsoil, sand and gravel operations and mining

Protect scenic beauty Standards to protect scenic beauty may

(a) control water pollution sources,

(b) prohibit heavy industries and symilar visually disruptive uses,

(c) establish maximum building heights,

(d) regulate tree cutting and vegetation removal,

(e) regulate architectural design,

(f) require mmimum lot size and width requirements to reduce density,
(g) require building setbacks from road and water,

(h) regulate construction of buildings on slopes and valley crests, and
(1) regulate open burning and other air pollution

Protect wildlife Standards to protect wildlife may

(a) control wetland alterations,

(b) regulate tree-cutting and vegetation removal,

(c) control pesticide use,

(d) requure that structures be designed and located to reduce impact of uses on
wildlife, and

(e) regulate fill, grading and mining operations

Mmmmze flood damage Standards to mumimize flood damages may

(a) prevent encroachment 1n floodway areas to preserve flood flow capacity,

(b) tightly control uses n coastal wave action and wave induced erosion areas,

(c) requure that uses 1n outer flood fringe areas be elevated or flood proofed to
a regulatory flood protection elevation (often the 100 year flood), and

(d) protect flood storage areas

Restrictive standards are sometimes required to achieve objectives  For
example, all structural uses may be prohibited in severe earthquake hazard areas
All structural uses may also be prolibited mn floodways, wetlands, and prime
agricultural lands to mimmze hazards, preserve natural values or protect the
productive capability of the land More often, use standards proluibit selected
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structural uses with high conflict potential and permut a wide range of additional
uses conditionally These are examined on a case by case basis

Extensive conditions are typically attached to development permits Equally
important, 1t promotes multiple uses of land, provides options in uses, and
imposes only the degree of restriction required to achieve resource protection

2 2 Standard setting for a particular area must consider three major factors 36 (1) the
special values and hazards found within the area, (2) the probable impact of
particular types, designs, and densities of uses, and (3) acceptable levels of impact
reflecting the sensitivity of the area of particular types of development, resource
management, preservation goals and legal and political considerations

Diversity of natural resource hazards and values encountered within particular
areas often complicate sensitive area standard-setting Vanations n topography,
vegetation, fauna, hydrology, soils, and geology must be reflected in reasonable
regulations

The 1mpact of particular uses upon a sensitive area also depends on (1) the
precise location of the use, (2) its design, (3) the manner in which the use 1s
constructed and carried out, (4) the impact of conjunctive uses such as roads,
sewers, and water, and (5) the cumulative impact of similar uses Case by case
evaluation of uses 1s desirable 1n many nstances to consider these variables

2 3 The necessary destructiveness to achieve particular goals may often be achieved
through (1) prohibiting a small number of uses with serious and unacceptable
impact, (2) permitting a substantial number of open-space uses with mimimal
impact, and (3) requiring special permits for a variety of uses which may not have
acceptable impact

An acceptable degree of regulatory control may combine prohibited,
permitted, and special permit uses Permuitted uses or uses permitted “as of right”
are those uses nearly compatible with critical area values Permits may be
required, but will most likely be issued automatically Permtted uses must
conform to mummum regulation standards such as tree-cutting regulations,
restrictions on filling and grading, or mimimum lot size Special permuts are 1ssued
for uses that may or may not have an adverse impact upon the resources and
adjacent uses depending upon their design, precise location, the natural values and
hazards at the site, adjacent uses and other factors Special permit uses may be
termed “‘special exceptions,” “vanances,” “conditional uses,” or simply special
permit use Special permits must be evaluated on a case-by-case basis by a
regulatory board such as a state agency, a zoning plan commission, a city council,
or a city plan commuission prior to 1ssuance

% See Table 1 for a more complete list of factors

44



2 4 Special permit requirements combmmed with performance standards should be
apphied to most areas and uses

Special permit approaches combined with performance standards are often
appropriate for sensitive areas with diversity in natural resources Here the impact
of individual uses varies Case-be-case evaluation 1dentifies values and hazards at
sites and determines the impact of individual uses  Where special permit
approaches are broadly applied, for example 1 a coastal zone, tight supplementary
restricion may be appropriate or narrow subzones requiring special treatment
dunes, wildlife areas, scenic areas, and high hazard areas where flooding, erosion,
or seismic activity threaten health and safety

2 5 Sensitive area standards should anticipate the cumulative impact of uses

The major shortcomings of a special permut approach 1s its failure to consider
cumulative impact One technique for considering impact 1s to assume the worst
and prevent all development with the theory that one permit will open a “wedge”
for others This approach has a simple logic but 1s generally unacceptable
Another techmque projects future uses in evaluating permits For example, a
Minnesota flood plain zoning ordmance requires that m evaluating flood heights
caused by a proposed encroachment in a floodway area the height increase be
calculated “based upon the reasonable assumption that there will be an equal
degree of encroachment on both sides of the stream ”

Two approaches are available for dealing with future uses Both require the
definition of a maximum upper limt for present and future impact or define an
overall environmental quality standard Once this upper limit 1s defined,
development standards can be promulgated which erther (1) permit development
on a “first come first serve” basis until the maximum acceptable impact limit 1s
reached or (2) allow particular levels of impact for specific uses assuming that,
over a period of time, a stated total number of uses may be permutted

The first approach has been used for control of air, water, and noise pollution
emission and the control of floodway encroachment Air, water, noise, or flood
standards are promulgated, for example water quality standards, which establish
maximum tolerable levels of degradation or impact withm a given area

Uses are permitted until the maximum limit 1s reached Then, new uses are
prohibited unless emission levels of existing uses are cut back so that overall
quality 1s mamntamned

This approach has the advantage of simplicity, but 1t does not encourage
mimmization of impact by mutial users In addition, 1t results 1 differing
treatment between permutted uses prior to reaching maximum quality levels and
those subsequently proposed Attempts to require existing uses to reduce
pollution emissions or other impacts to permit new uses when maximum 1mpact
levels are reached have met with some success
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The second approach 1s more complicated but satisfactory m taking mto
account potential users It has been embodied in some pollution control and
floodway regulations, and involves three steps (1) calculation of the maximum
permussible impact or deterioration for an area (quality standards), (2) calculation
of total number of uses which now exist and may occur within an area, and (3)
calculation of the total contribution acceptable for each potential use

The key to such an approach 1s, of course, not only the determination of
overall permissible mmpact but control over the total number of uses One
approach for calculating and limiting total uses 1s through acreage requirements,
for example each dwelling requiring a five acre lot A second approach has been
employed in the Adirondack State Park in New York which established “use
indices”, for example requuring maximum permissible density levels for various
classes of land within the park Intensity indices range from unlimited mtensity in
urban areas to one dwelling umit for each forty three acre umt of land n
conservation areas (about 65% of the park)

2 6 Interim standards of a restrictive nature are justified to prevent irreparable harm to
areas

The regulation of areas often requires time consuming mapping and
preparation of regulations Restrictive interim protection standards, based on the
best available information, are often justified during this period Interim
regulations are expressly authorized by some state sensitive area statutes and local
zoning and subdivision enabling acts

2 7 Regulations should apply primarly to new uses Extensive retroactive regulation
1s rarely acceptable politically and may result in successful court challenges

As a matter of political and legal necessity, regulations should be applied
primarily to new uses or major alterations or extensions of existing uses
Retroactive regulation, while authorized by some statutes, has often proved
unacceptable politically and difficult to enforce However, regulations can be
applied to new and old uses 1n areas where a considerable number of existing
non-conforming uses exist In addition, tight control of existing uses may be
acceptable 1f they are nuisances of 1f they are abandoned, or substantially altered
Amortization of existing uses over a reasonable time period has been applied 1n
some stances

2 8 Nonstructural as well as structural uses should be controlled in highly sensitive
areas

Traditional land use regulations and most sensitive area regulations focus on
structural uses However, nonstructural activities such as fill, removal of top soil,
mining, and tree cutting may cause more complete damage to wetlands, areas of
scientific mterest, erosion areas, and agricultural lands Nonstructural uses are
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regulated 1n some sensitive area programs Fills, for example are regulated mn
most wetlands and floodplain programs

2 9 Sensitive area standards should apply to government activities Governmental uses
are often a primary cause of resource degradation

Dams, roads, utility lines and power generation plants are often major
offenders 1n the destruction of sensitive resources They should be subject to
regulatory control

2 10 Sensitive area standards should often combine (1) quantified standards for
amenable subjects, (2) nuisance standards to minimize impacts upon adjacent
uses, and (3) environmental standards to set limits for acceptable levels of
environmental impact

Specific standards are desirable to (1) provide landowners certainty mn their
use of land, (2) guide administrative boards 1n processing mndividual development
permuts, and (3) provide gmdelines for judicial review of admimistrative action

2 11 Often programs combine various types of standards to provide both specificity
and flexibility

(12) Quantified standards establish minimum numeric use specifications lot sizes
and widths, building setbacks from water and roads, flood protection elevation
requirements, maximum air, water and noise pollution contributions, and park
and open space dedication requirements

(13) More general nuisance standards control the impact of uses upon adjacent
lands blockages to flood flows, dust from sand and gravel operations,
mcompatibility of an industry in a residential neighborhood, and threats to
public health and safety

For example, North Carolina state law requires that local governments in
regulating floodway areas consider the effects of floodway uses on other lands
including potential damages caused by (1) water which may be backed up or
diverted by such obstruction, (2) the danger that the obstruction will be swept
downstream to the mjury of others, and (3) the injury or damage to the site of the
obstruction 1tself *’

(14) General environmental standards control the impact of uses on wildlife,
scenic beauty, mineral deposits, soils, geology, and vegetation Some statutes
establish general guidelines for acceptance impact For example, the North
Carolina coastal zone act directs that permits for development in critical
environmental areas are to be denied 1f development “will result in loss or
significant reduction of continued long-range productivity that would
jeopardize one or more of the environmental requirements of more than local

% NC Gen Stat Sec 143-215 57 (1974)
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concern ”**  Although these standards are not unquantified, the magnitude of

acceptable 1mpact 1s suggested by terms such as “substantial,” “sigmficant,”
and “major mreversible damage ” The regulatory agency may be aided 1n its
determination of acceptable impact by a list of relevant factors and
considerations

2 15 Varying analysis procedures and methods are needed to establish standards for
mndividual types of areas

Detailed technical studies rarely precede the adoption of use standards 1n state
and local sensitive area programs Nevertheless, general principles of analysis are
applied and more specific use evaluations often carried out by the regulatory
agency on a case-by-case basis as individual special permut applications are
submitted Analysis procedures for particular areas mclude

(16) Quantitative evaluation of the frequency and severity of hazards and the
adequacy of proposed protection measures are desirable 1n flood, seismic,
erosion, and landslide areas In some instances, quantified evaluation may be
carried out for individual uses For example, case-by-case analysis can
evaluate the impact of floodway uses upon flood heights and flood velocities,
including the threatened damage to adjacent, upstream and downstream uses

(17) Informal supply and demand analysis 1s desirable in coastal and inland
recreation areas and for renewable and nonrenewable forestry areas, prime
agricultural lands, and mineral resource areas Use potential 1s determined by
natural soil features, geology, slopes, availability of water, accessibility and
size

(18) Land water interrelations should be analyzed prior to adoption or on a case-
by-case basis for flood plan, shoreland, wetland, watershed, aqufer, and
coastal areas and uses Impacts should be determimed through analysis of
soils, vegetation, ground water flow systems, and surface drainage ?

(19) Unmiqueness, fragility, sensitivity, and degrees of disturbance should be
considered 1 standard setting and permut processing for wetlands, scientific
areas, wild and scenic rivers, wilderness areas, sites of rare and endangered
species, and wildlife habitats Development standards and buffer areas should
reflect the sensitivity of areas and possible threats

2 13 Special permit approaches are particularly useful 1n areas with diverse resources,
a limited data base, and broad management objectives

The special permut approach 1s particularly appropriate for areas with highly
diverse resources Here the impact of individual uses differs greatly and

3 N C Gen Stat Sec 113A-120 (1975)

% See Table 2 for more detail on land use standards for protecting water resources
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inflexible uniform standards make little sense Special permut approaches have
several important advantages

(14) They may be adopted where little data exists or wide variations occur 1n the
mapped sensitive area Much of the necessary data gathering 1s carried out as
development proposals are submitted The cost of data gathering 1s reduced
through environmental impact statement requirements and other techniques
that shift a portion of the data gathering burden to the developer

(15) They increase the number of uses possible within an area They promote
multiple land uses, reduce landowner complaints, and reduce possible judicial
attack on the grounds that the regulations unconstitutionally take private

property

(16) They permut tailoring of use restrictions to the specifics of each proposed use
and the natural resources found at a site  This reduces under or over regulation
of uses which often accompanies inflexible traditional zoning

(17) They permit more complete protection of natural resources by regulating
many aspects of proposed wuses through discretionary, nuisance,
environmental, and public welfare standards

(18) They may achieve broad regulatory objectives without lengthy and
complicated regulations by establishing general goals and criteria

(19) They permit weighing and balancing complex factors rather than nigid
evaluation of single factors

2 14 Exammation and data gathering capability must be available during
admunistration of special permit programs

Sources of technical data and analysis include special expert advisory boards
such as conservation commussions, shifting of a portion of the data gathering and
analysis burden to developers, employment of consultants, and use of technical
assistance provided by state and federal agencies

2 15 Sensitive area standards should reflect the practical lhimitations of impact
evaluation methodologies

Numerical standards more precise than can be measured through available
evaluation techniques present administrative nightmares and may undermine the
political and legal acceptability of regulations  For example, 1t will be
meaningless to prohibit floodway uses raising flood heights one-tenth of a foot at
any point on a stream 1f hydrologic evaluation techniques are precise only to one-
half foot Of course, more precise standards may be adopted as refinements, 1n
evaluation methodologies become available

49



216 Goals and procedures for special permuts should be drafted with care to guide
agency action and insure due process where precise quantified standards are not
practical or feasible

A clear statement of regulatory goals and findings of fact 1s particularly
important for processing special permits The factors relevant to a permit decision
should also be listed Courts have recogmzed regulatory goals and findings of
facts as an integral part of use standards Clear permit processing procedures are
also important Procedures should be (1) spelled out with certainty, (2) provide
an expeditious review of proposed development, (3) involve data gathering by the
developer or the regulatory agency or both, and (4) provide public notice and
review, including public hearings, wherever major developments or policy 1ssues
are nvolved *°

Data gathering and admimstrative mechanisms should reflect special permit
needs Sensitive area programs utilizing special permits apply several approaches
to facilitate permit processing

(1) A portion of data gathering funds reserved for use during program
administration

(2) Gradations and subzones are 1dentified for some areas, for example floodways
within broader flood plans, to aid permit evaluation

(3) Detailed air photos are acquired and carried mto the field to help evaluate
applications

(4) Lists of interested agencies and mdividuals are prepared Notices of permit
applications are sent to them soliciting opimions and attendance at public
hearings Interested individuals and agencies may also review environmental
impact statements and help monitor and enforce regulations

(5) Admimstrative appeals to appeal boards or commuissions are provided for local
special permit decistons 1n some nstances This facilitates expert review of
technical 1ssues

2 17 Combmed permit processing procedures should be developed where several
agencies or local units of government 1ssue permts for a single use

Delays and expenses are considerable when multiple, sequential reviews for
permit applications occur Some programs, such as North Carolina coastal
wetland protection program, circulate permit applications to many agencies for
comment and simultaneous review

40 See Table 3 for a more detailed list of permuit evaluation procedures
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423 Special Permit Evaluation Procedures

The processing of special permits at RF subject or local levels often involve the
following steps

Step 1 Prehmary discussion The developer discusses the proposed project
with the regulatory agency prior to submussion of a formal project application
Prelimmary discussion 1s particularly likely for large-scale development where the
developer does not wish to invest 1 detailed plans until preliminary assurances of
approval are given by the regulatory agency Informal discussion provides an early
screening of projects and negotiation as to project design before formal positions are
taken by erther the developer or regulatory agency

Step 2 Submussion of formal apphication The regulatory agency supplies a
special permit application form and guidelines concerming the submission of detailed
project information The agency may require an environmental impact statement or
other fact-finding required to evaluate the impact of the proposed project

Step 3 Review of the apphication by the regulatory agency Review of an

application may 1nvolve six substeps

1) Circulation of the permit application to other interested agencies or regulatory
bodies to help develop relevant date and isure that the project meets other
relevant regulatory specifications

2) Conduct necessary fact-finding to _determine the compliance of the project with
regulatory standards Often the developer may be required to supply much of the
needed date However, the agency may also undertake original date gathering or
hire outside consultants Date gathering may concern not only environmental
impact but the effect of the project upon public services, public health, and the
local or regional economy

3) Conduct of a public hearing Virtually all special permit procedures require a
public hearing to assist the agency 1n the gathering of facts, permit the developer
to publicly mtroduce evidence in his behalf, provide other landowners and
mnterested individuals with an opportunity to express support or disapproval, and
generate a record for possible appeal of the regulatory decisions Usually a
hearing examiner conducts the hearing with little in the way of formal rules of
evidence

4) Application of use standards m light of all facts Following the public hearing the
regulatory agency makes a decision on the permut in light of the regulatory
standards and all of the facts brought to light The cumulative effect of similar
uses should and are often considered

5) Preparation of findings of fact and a proposed decision This usually takes the
form of written recommendations with supportive materials assembled by the
agency staff member 1n charge of the application

6) Final approval or disapproval of the recommendations by the regulatory board,
commussion, or other body with decision making responsibility Usually this 1s a
“rubber stamp” operation for the staff agencies’ recommendations except where
substantial policy 1ssues are involved The final decision 1s, 1n some instances,
1ssued as a formal order Conditions or mitigation measures are often attached to
permit approvals
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Step 4 Monitoring and development Momtoring 1s needed to insure compliance
with the approved permit application and any attached conditions This may be done
by agency staff or by law enforcement officers It may also involve the filing of
periodic reports by the developer

Step 5 Appeal of the Pernit This would precede monitoring 1n the case of permut
refusal In some nstances statutes or ordmnances provide for rehearing of permut
applications by the admimstering agency In others, an administrative appeal 1s
provided to an appeal board Court appeals 1s the most common procedure even
where earlier administrative appeals are provided

424 Regulatory Data Gathering

It 1s difficult to apply rational performance standards without detailed
information about specific natural resource values and hazards at particular sites,
specifications of proposed uses, and the manner 1n which uses are to be conducted
Lack of accurate high resolution data and analysis mechanisms have sometimes led to
simplistic defimtion and standard setting criteria, poor political acceptability, and
administrative problems

Common data deficiencies include
1) flood, vegetative existing use, or other essential data types are missing,

2) data lacks sufficient scale of resolution,

3) data 1s inaccurate,

4) data 1s maccessible to regulatory decision-makers,

5) data 1s msufficiently geo-referenced, or not linked to particular poimnts on the
ground, and

6) data lacks manipulative capability

The data gathering process should include the following

e Data gathering should focus on essential data - its absence would prevent program
implementation - rather than merely desirable data Essential data often includes
large scale sensitive area maps and data required for case-by-case evaluation of
development proposals

e Ideally data gathering efforts should develop several data scales and formats for
use 1n the four steps of regulatory program implementation
Each step 1n sensitive area implementation favors slightly different data types, scales
and formats
1) Specific maps and research information are useful m formulating detailed
defimtion criteria including subclassification =~ However, extensive data
gathering rarely precedes formulating specific criterna or adopting
administrative regulations
2) Detailed maps are almost always needed prior to formal designation of areas
These maps must usually be prepared at a mimmmum scale of 1 24,000 for rural
areas and up to 1 12,000 for urban areas Identification of gradations and
subzones may also be required
3) Site specific data gathering 1s required for processing individual regulatory
permiuts at oblast or local levels, enforcing regulations, and momnitoring
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development Site specific data 1s needed to evaluate the special values or
hazards at particular sites and the impact of the proposed development The
mpacts 1nclude principal uses, associated development such as roads,
transmission lines, and accessory structures, and the cumulative impact of
future uses Usually data contained 1n data banks and soil and topographic
maps are at an 1nadequate scale to provide the required site specific
information For this reason, regulatory agencies must rely on field surveys
conducted by staff on a case-by-case basis or nformation provided by
developers and consultants through preparation of environmental mpact
statements and permit applications Data acqured at a site 1s sometimes
translated nto large scale maps

e A varety of techmques should be used to mimimize high data gathering costs,
maximize efficiency, and allocate available resources to essential data
To reduce costs, programs often incorporate a number of measures, such as

1)
2)
3)
4)

5)
6)
7)
8)

9

Data 1s gathered on a priorty area basts,

Federal and local cost-sharing and data exchange,

Existing data sources are used,

Data suitable for regulatory mapping 1s generated without prior stages of
generalized data gathering,

Data 1s gathered on an area-by-area or case-by-case basis where development
will occur 1n only a small portion of a total area and an overall review of the
resource 1s not essential,

Aur photos are used,

A portion of the data gathering burden 1s shifted to developers,

Small scale data 1s used on an interim basis until more detailed data gathering
can be carried out,

Detailed data, for example high resolution air photos, 1s mtially gathered

This may be interpreted on a first cut basis and used later for more detailed
mterpretations without new raw data gathering

e Emphasis should be placed on dissemination as well as acquisition of data

Too often, large sums have been spent on data acquisition with little attention

to distribution Dastribution of data to users may be encouraged through

1)
2)

3)

4)

preparing data lists and inventories,

reproducing reports, air photos, topographic maps, and the like through low
cost techniques,

sponsoring workshops, adult education courses, and seminars by umiversities
and agencies, and

adopting an “open files” policy for state agencies

e Zonimng boundary lines must be drawn and located with precision

Relative precision 1n zone boundaries has been necessary to give landowners

certamnty in therr use of lands Failure to accurately map areas at relatively large scale
has resulted 1n landowner confusion and administrative problems Due to hmitations
in map scale and accuracy, however, most programs utilize a two-step procedure to
define critical area boundaries and evaluate project impact

First, maps determine the general boundaries
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Second, written definition criteria are incorporated in regulations and filed
mnvestigations are carried out to apply the written critena if disputes arise
Other techmques to facilitate location of map boundaries on the ground
mclude
1) delineating boundaries on air photos which show natural and cultural features,
2) using boundaries comcident with political jurisdiction boundaries,
3) locating boundaries through metes and bounds description or referring to a
defined distance from water bodies, and
4) locating boundaries 1n relationship to particular elevations such as in flood

mapping

e The delineation of gradations and subzones 1s needed for some areas

Maps or other identifications of gradations and subzones are desirable in some
circumstances to help provide appropriate development controls for specific areas
The extent to which mapping gradations and subzones 1s desirable (as opposed to the
identification of such areas on a case-by-case basis as individual permits are
submitted) depends on many factors including the type of area, natural diversity of the
area, regulatory approach used, size of the area, regulatory objectives, and whether the
regulations require more detailed data gathering during admimstrative phases of a
program

e Sufficient data must be gathered to satisfy the criteria and tests selected for
defining critical areas

Cnteria and tests for defining sensitive areas have emphasized natural
resources such as soils, topography, vegetation, wildlife, water resources, and
geology However, some programs have taken into account existing uses, the path of
development, and accessibility of areas of particular uses

Principle data types needed 1n defimtion and regulation of individual types of
areas include

1) Flood plamns Hydrologic data, including stream flow, flood rainfall records,
topographic maps, vegetation data (to calculate roughness coefficients), and
information concerning existing uses,

2) Erosion areas Soil maps, topographic maps, air photos, vegetation maps
Time series information 1s sometimes used to indicate erosion rates,

3) Shorelands of inland lakes and streams Aur photos, topographic maps, soil
maps, other maps, and data to define subzones including flood areas, wetlands,
recreation areas, wildlife areas, etc

4) Forestry areas Soil maps, topographic maps, climate, timber inventores (size,
diversity, condition), inventory of existing uses, and ownership

e Data gathering for hazard areas should, as the long-term goal, quantify the severity
and frequency of hazards

Flood hazard and to some extent erosion and seismic area programs have
stressed quantified data gathering concerning hazard frequency and severity
Quantified information 1s needed to evaluate the probability of harm to proposed uses
and to apply performance standards Quantified flood data usually should use the 100
year flood as the basis for regulation
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Although quantified data 1s deswrable for the admumstration of programs,
generalized unquantified data such as flood photos, so1l maps, and historic flood maps
have been used with success on an interim basis n urban areas and on a long-term
basis 1n rural areas This 1s particularly true where procedures mcorporated in the
regulations help to carry out detailed, quantified hazard analysis on a case-by-case
basis as individual development proposals are submitted

e Regulations should not be delayed until the completion of all data gathering

Interim regulations based on existing data are sometimes adopted for areas
threatened by immediate development Intenm regulations may either freeze all
development until more detailed data gathering 1s possible or incorporate procedures
for refining the data base during implementation phases of a program Data used for
interim mapping often include existing data, no matter how imprecise, data gathered
pursuant to nomination procedures, and generalized data gathered on a priornity areas
or case-by-case basis

e Relatively imprecise data may be used for mapping when more detailed data
gathering 1s undertaken on a case-by-case basis for individual permits

Sensitive area programs with imprecise iitial maps often ncorporate
procedures for site specific data gathering on a case-by-case basis This approach 1s
used m flood plain, wetland, shoreland, and coastal area programs

The key regulatory data 1s developed on a case-by-case basis However, the
regulatory agency must have the necessary examination and consider cumulative
effects of development Problems can be mimimized through careful data-gathering
standards

o Initial data gathering should focus on areas threatened by development
Mapping efforts are usually conducted on a prionity basis This maximizes
resource protection consistent with budgetary and staff limitations Formal or
informal priorities are set based on
1) available knowledge concerning location of critical areas,
2) development pressures and other threats,
3) the adequacy of existing controls including land ownership and regulations,
and
4) the willingness of local units of government to use data

e Case-by-case or area-by-area gathering of detailed resource data may be efficient
on a long-term basis for some areas
Detailed data gathering on a blanket basis may be impractical or unnecessary

1) where large quantities of site-specific data are required but the specifics
depend on the features of proposed uses,

2) where the resource base 1s rapidly changing, for example, changes m
vegetation, flood runoff and water quality, and blanket data gathering at a
detailed scale would quickly become dated, and

3) where low density development 1s proposed and only a small percentage of
the total area will ever be impacted
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e Regulations should shift a portion of the data gathering burden for evaluating
special permit uses to developers through environmental impact statements and other
data gathering requirements

Enabling statutes, ordinances and admuinistrative regulations commonly
require that developers prepare environmental impact statements or supply data
concerning topography, vegetation, existing uses, soils, water, depth to bedrock, and
other factors Private or public developers are often 1n a unique posttion to generate a
portion of the site specific data through on-site mvestigation or surveys conducted
during early phases of a project The quality of data generated may be improved 1f the
regulatory agency adopts precise data gathering standards and criteria

e Data gathering efforts may focus on natural resource characteristics during 1nitial
defimtion efforts, but should also 1dentify existing uses and other cultural
characteristics in setting standards and administering permaits

With little exception, sensitive area maps have been based on natural resource
characteristics However, subsequent standard setting and permit processmg often
require broader data Existing uses, for example, will not affect the designation of an
area as a flood plain but may determine 1ts appropriate use once designated Land
ownership, adjacent uses, highway access, and other factors are also relevant to
appropriate use

e In oblasts attempting comprehensive definition of sensitive areas, 1t may be
desirable to authorize a single agency to act as coordmator for all data gathering
efforts and to assemble data into an oblastwide sensitive area inventory However,
individual line agencies should be principally responsible for carrying out critical area
defimtion and other data gathering efforts

Despite the political and practical necessity of a multi-agency data gathering
approach, 1t 1s important that some lead agency, perhaps the oblast land commuttee or
committee on architecture and construction, coordinate data gathering efforts between
various oblast agencies, regional administration bodies, and bodies of local self-
governance This agency could establish mmimum standards of compatibility for data
gathered by individual agencies, help dissemmnate data to local umits of self-
governance and the private sector, compile and distribute a hst of data gathering
efforts underway 1 the oblast, conduct special data gathering efforts for oblast or
federal agencies or local umts of self-governance and make budgetary
recommendations concerning data gathering priorities to the appropriate legislative
body

e Data generated through permut procedures, public work projects, and
environmental 1mpact statements may be used to monitor development, establish data
gathering prionties, and supplement local, oblast, and federal data banks
Data contamed 1n regulatory permits and environmental impact statements

prepared by private and public developers have potential for supplementing more
conventional data gathering efforts This data has rarely been compiled but holds
promise for

1) assisting in the gradual development of data banks,

2) updating existing data,

3) monitoring change, and
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4) establishing data gathering priorities for areas under development pressure
To serve these purposes, rigorous data gathering standards pertamnmg to data
scale, type and format will be necessary to insure the objectivity and consistency of
the data supplied through regulatory permit procedures

57



Appendix 1

NEW FEDERAL REGULATION ON WATER PROTECTION AND RIPARIAN
ZONES ANALYSIS AND COMPARISON WITH THE PREVIOUS LEGAL
ACT

The main legal act at the federal level in the sphere of protection of
water resources 1s the Regulation on Water Protection and Ripanan Zones
adopted by Resolution No 1404 of the RF government, dated 23 11 96,
(hereinafter referred to as Reg No 1404) It has replaced the previous
Regulation on Water Protection Zones of Rivers, Lakes and Watercourses in
the RF which was adopted by RF government Resolution No 91 dated
17 03 89 (herenafter Reg No 91)*

Let us make a brief analysis of Reg No 1404 as compared to Reg No
91, because, though these two documents are rather similar, there are some
serious differences between them, which should be taken into account by the
administrations of the cities which have not yet brought therr land use
regulations within water protection and ripanan zones into compliance with
the new Reg

Regarding the status of surface water objects, Regs No 1404 and
No 91 contain similar definitions a special regime for economic and other
types of activity I1s established within water protection zones, ripanan zones
are established within these zones which,in Reg No 1404, are defined as
coastal buffer zones, additional nature use restrictions are effective within
these zones Similarly, there are no practical changes In calculation standards
and principles for the width of water protection zones and coastal buffer
zones

Furthermore, Reg No 1404 provides water protection zones and
protection zones for swamps, but No 91 did not This I1s a rather important
issue for cities where swamps are included in the city area (for example Tver)

It can be considered a positive move forward that the new document
does not contain the definition which says that the width of water protection
zones and coastal buffer zones of “unique lakes of significant national
importance” 1s established by the government according to special
procedures without any relationship to the legal act In Novgorod Oblast this
type of a “unique lake” would probably include Lake I'men, before, this
meant that this 1Issue was not under the jurisdiction of the oblast authorities,
let alone under the junisdiction of the city authorities

In connection with the changed structure of the executive branch of the
government, the procedures and agencies in charge of defining the width of

4 With amendments introduced by the RF government Resolution No 1428 as of 27 12 94 |t
is worth mentioning that “Orders of the Ministry of Land Reclamation and Water Resources of
the RSFSR Gosagroprom RSFSR, Gosagroprom of Nechernozemnoy Zone of the RSFSR as
of 23 January 1990 on designing water protection and riparian zones of rivers, lakes and other
watercourse in the RSFSR" were used as an appendix
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water protection zones and coastal buffer zones have changed Now they are
established “taking nto account the predictions on changes of the
watercourses’ coastal lines” (this 1s rather important and did not exist before)
“and are approved by the executive branch of the government of subjects of
the federation upon presentation of the data by authorized regional agencies
of the Ministry of Natural Resources of the RF, approved by the especially
authorized environmental protection agencies, disease control agencies and
border forces agencies according to therr junisdiction”

In Reg No 1404 there I1s wording* which 1s especially significant for
cihes It reads “width and boundaries of water protection zones within the
area of the city or other settlements are established based on concrete
planning and development conditions according to the approved General
Plans”

As far as coastal protection zones are concerned, there 1s the exact
same table of minimum widths for these zones iIn Regs No 1404 and No 91
regarding such areas adjacent to watercourses sites as fields, meadows,
hayfields, forests or shrubbery, among which only the latter two are
encountered in the city Therefore, the table provided for calculating coastal
protection zones obviously 1s applied to agncultural lands and can not be
considered a method for calculating these zones within the cities™® Regarding
the actual cities and other settlements, the New Reg only states that “If there
Is a storm water drainage system and an embankment, it 1Is permissible to
combine the boundary of the coastal protection zone with the embankment
edge”

A paragraph on procedures for drafting and approving water
protection zone plans was added to the New Reg These plans are developed
in order to define and clanfy the boundaries of water protection zones while
emphasizing that planning of the above mentioned zones i1s done according
to “legal acts approved by the Ministry of Natural Resources of the RF and
coordinated with the specially authorized government environmental
protection agencies” Before the plans of water protection zones are
approved, the “minimum sizes of water protection zones” are effective They
are marked on the General Plans of cities and other settlements, land use
plans (authors’ emphasis) and other plans and maps

Apart from this, there 1s now an important requirement to inform the
population about establishment of these zones and rules for conducting
business and other types of activities within these zones

Regarding the main issue - land use restrictions within water protection
zones, the list of them 1s practically the same Taking into account the
importance of this hist, clause 6 of Reg No 1404 1s given below in toto

“2 Before, 1 e in the Provisions No 91 it did not exist it existed in the Orders which provided
additional details and were mentioned in footnote 26

3 1t 1s worth mentioning that for those cities which possess agricultural lands the above
mentioned calculating formula can be applied for such areas
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Within water protection zones it is prohibited

- to spray chemicals by aviation,

- fo use chemicals against pests, plant diseases and weeds,

- to use manure for soll fertilization,

- to place stocks of poisonous chemicals, mineral fertilizers, POL,
refueling sites for toxic chemical equipment, live-stock complexes and
farms, to store or bury industnal, domestic or agncultural wastes, to
establish grave-yards, cattle bunal grounds, waste-water collectors

- to store litter,

- fto fuel, wash, and repair cars, trucks, and other

vehicles and machinery,

- to set up summer cottages and garden plots, If the width of the water
protection zone is less than 100 meters and/or the abutting terrifones
slope gradient is over 3 degrees,

- to sel up parking lots for vehicles, including those al summer
cottages and garden plots,

- to clear cut timber,

- to build and reconstruct buildings, faciliies, communicafions and
other objects, as well as to perform mining, earth moving and other
similar types of work, without the approval of water basin and other
terntornial water use and protection bodies of RF Minstry of Natural
Resources,

On the sites of single family houses, dachas and garden plots
located within water protection zones, the rules of their operation shall
be enforced in order to eiminate the possibility of pollution and drying
up of watercourses

Within the water protection zones it I1s permitted to make
selective cutting of imber and to carry out other forest management
measures designed to protect water objects

Regarding the list of restrictions for types of use of water protection zones, it
has been expanded somewhat by clause 7 of Reg No 91, and it boils down
to the following

Within the coastal protection zones , in addition to the restrictions listed in
clause 5 of the present Regulation, it is prohibited

- To plow land,

- To use fertihizers,

- To graze cattle or establish summer camps,

- To set up tent camps

Actually, all these types of uses are not related to urban conditions,
and, therefore, according to Reg No 91 a list of prohibited types of land uses
for coastal protection zones within city areas and other settlements can be
considered the same as the list of prohibited uses for water protection zones

In Reg No 1404, the following I1s added to the additional restrictions for
riparian protection zones
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- To store eroded soll,
- To set up summer coltages and garden plots or
to allocate parcels for individual
development,
- Movement of motor vehicles and tractors, except
special-purpose vehicles

As we see the last two clauses have a direct relationship to cities and
therr introduction can be considered an extremely serious additional
restriction on the use of land and urban ripanan protection zones as related to
water protection zones overall The restriction on locating summer cottages
and garden plots, although it 1s different for riparian protection zones (a total
ban) and water protection overall (permitted when the above mentioned
conditions are complied with) evidently Is related to the growing and virtually
uncontrolled process of cottage and other construction along the banks of
drinking water in many oblasts recently

Reg No 1404 also contains a clarffication that “land within riparian
protection zones shall be allocated for the sitting of water supply, recreation,
hunting and fishing facilities, water intake, port and hydrotechnological
facilities when they have water usage licenses which contain requirements to
comply with the water protection rules” As a rule, niparian protection zones
shall be covered by trees, bushes or meadows

Reg No 1404 establishes a more logical procedure for maintaining
water protection zones in the proper condition Previously this requirement
was levied on all legal entities natural persons who were using the land
located within the boundaries of the zones, now, according to the recent Reg
this requirement shall be borne by water users Further, it simply states that
“the owners, possessors and users of land upon which water protection
zones are located shall comply with the established rules for using these
zones”

An extremely important new feature 1s the proposition (second
paragraph clause 8)that ‘the establishment of water protection zones shall not
entall the taking of land from land owners, possessors and users or a
prohibition on transactions with land, with the exception of those cases
provided by the law

Overall, it can be said that the adoption of Reg No 1404 means the
movement of the legal foundation for water protection toward a more flexible
approach, with the clarification and more in-depth development of individual
aspects of it Moreover, somewhat more strict requirement related to types of
activities within npanan protection zones can be observed

However, the most significant aspect can be considered to be the fact
Reg No 1404 unambiguously removes the city areas from its sphere of
operation and from its established standard width of water protection zones,

by transferrning the requlation of their sizes and boundaries within cities to the
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level of the local ci lanning _documentation (General Plan), nght up to
permitting the complete absence of such zones under specific conditions

Overall, it 1s thought that Reg 1404 demonstrated the general flaw of
current Russian Environmental Protection legislation which insufficiently
considers the special ecological features of cities The Reg under review is
primarily oniented at agricultural areas and, the proper use of water protection
zones In cities remains unclear Based on information of RF Ministry of
Natural Resources, a more detailed development of rules for planning water
protection zones in cities and other populated areas shall be provided in the
administrative and procedural documents of this agency The preparation and
adoption of these documents provided for in Reg No 1404
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Appendix 2

AUTHORITY OF LOCAL GOVERNMENT AGENCIES
FOR ENVIRONMENTAL PROTECTION

Legal Act

Authonity of local agencies

1 Law of the RSFSR
dated 14 07 82 “On
Air Protection”

Article 7 Junisdiction of local committees of the Council of Peoples’
Deputies on state management of ambient air protection

Executive committees of the local Councils of Peoples’ Deputies, within
the imits and procedures established by USSR legisiation, this law and
other legal acts of the RSFSR, shall within their areas provide for
development and implementation of air protection actions, participate in
planning of ambient air protection, carry out state control over air
protection, take steps to improve city amenities and greenery in built-up
areas, and resolve other issues on city planning concerning protection of
ambient air

2 Law of the RSFSR
dated 19 04 91 No
1034-1 “On Sanitary
Epidemiological
Safety of the
Population”

3 “RSFSR Land
Code” dated
2504 91 No 11031

4 |Law of the RSFSR
dated 19 12 91 No
2060-1"On
Environmental
Protection”

Article 10 Junisdiction of local agencies in environmental protection

The following environmental protection 1ssues are under the jurisdiction of
local agencies

defining the main area of protection of the city's environment
development of ecological programs,

recording and controliing environmental conditions and natural
resources of areas under their jurisdiction

recording and controlling the volume of industrial discharges from
sites located In areas under their jurisdiction regardless of the type of
ownership or subordination,

planning, financing, providing material and technical support for
environmental protection activities,

co-ordinating activities of ecological departments of enterprises,
offices and organizations regardless of the type of ownership or
subordination

conducting of ecological examinations of projects and state ecological
control over the environment

issuance of permits for individual types of nature use discharge of
poisonous substances burial of toxic wastes,

making decisions on restriction, termmation and moratorium on
ecologically harmful activities,

resolving disputes In the area of environmental protection,

protecting nature landmarks and other spectal natural areas,
conducting ecological education,

providing citizens with appropnate ecological information,

making decisions on other environmental issues which are under the
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Junisdiction of local Council of Peoples’ Deputies and local
administrations pursuant to the Law of the RSFSR “On Local Self-
Governance in the RSFSR”

5 “Fundamentals of
RF Legislation on
Forestry” dated

06 03 93 No 4613-1

Article 6 Junisdiction of regional (city) Council of Peoples’ Deputies in the
area of regulating forest relations

The following 1s included within the jurisdiction of the local Councils of

Peoples’ Deputies concerning forest relations

® participating in the development of federal and regional programs of
forest expansion,

N coordmating with appropriate government agencies of republics within
the RF, autonomous oblasts autonomous regions krajs oblasts,
cities of Moscow and St -Petersburg of principles for setting taxes and
rental rates for use of forest areas,

® establishing rates and amounts of forest taxes, rental rates and
granting benefits on forest payments to certain groups of forest users
as well as defining the form of payments,

B making decisions, together with possessors of forest resources, on
transfer of forest areas into long-term possession (or lease), in this
case participation of forest possessors Is limited by defining the
conditions which are in compliance with the established forest and
water use requirements

m  controlling use reproduction and protection of forests,

B defining the form of procedures for selecting a forest user (direct
negotiations, auctions, bidding),

W setting restrictions on, terminations or moratoria on the right to use
forest resources in comphance with established procedures

Article 7 Junsdiction of regional (city) administrations in the area of forest
relations

The following is under the junsdiction of local administrations in the area

of forest relations

B recording forest resources,

m allocating approved imit for imber harvesting between forest users
according to recommendations of government agencies in charge of
forest resources management, including activities aimed at providing
for imber delivenes for state needs,

B arranging activities aimed at protection of forests from fire, diseases
and harmful impact,

B ymplementing contro! over use, reproduction and protection of forests
together with especially authorized environmentai protection agencies,

B making decisions, together with possessors of forest resources, on
allocation of forest areas for short-term possession, in this case
participation of forest possessors 1s imited by defining the conditions
which are in compliance with the established forest and water using
requirements,

B arranging for and conducting auctions and bids for allocation of forest
resources for use and possession together with the local department
of State Forest Management Agency of the RF

m setting restrictton on terminations or moratoria on the right to use
forest resources In compliance with established procedures

6 Law of the RF
dated 21 12 94 No
68-FZ “On Protection
of People and
Terntories from
natural disasters and

Article 11 Authonty of government agencies of the subjects of the
federation and local agencies in the area of protection of people and
terntories from emergency situations

2 Local agencies shall ndependently
a) prepare and maintain appropriate forces and funds in order to protect
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emergency
situations

people and territories from emergency situations, teach people
protection methods and actions in these situations,

b) make decisions on the conduct of evacuation activities in emergency
situations and arrange for their conduct,

c) conduct, according to the established procedures, collection and
exchange of information in the area of emergency protection, provide
for tmely notification about the danger of or actual emergency
situations,

d) provide for reserve financial resources and facilities to clean up after
emergency situations,

e) arrange for and conduct emergency rescue activities, provide for
public safety while conducting these activities, in the event resources
are lacking, call for assistance from executive agencies of the subject
of the RF,

f) provide for safe operation of enterprises and organizations during
emergency situations,

g) establish permanent agencies which are especially authorized to
resolve 1ssues during emergency situations

7 Law of the RF
dated 14 03 95 No
33-FZ “On Specially
Protected Nature
Areas’

8 Law of the RF
dated 24 04 95 No
52-FZ “On Animals”

Article 8 Authority of local agencies in protection and use of ammals

Local agencies may acquire some authority in the area of use and
protection of animals according to the RF legislation and legisiation of the
subjects of the RF as well as funds and facilities needed in order to
administer such authority This activity remains under the state control

9 Law of the RF
dated 28 08 95 No
154-FZ “On General
Principles for
Organizing Local
Self-Governance In
the Russian
Federation”

Article 6 Subject matters of local government

1 Issues of local significance as well as authority acquired from
government agencies are under the junsdiction of municipalities

2 The following issues are considered to be of local significance
m comprehensive socio-economic development of the municipality,
B establishment and development of municipal health clinics, providing

for peoples’ hygiene,
B regulation of planning and development within the municipal area,
B control over land use within the municipal area,
W regulation of use of waterways of local significance, sites of natural
resources and raw materials and use of underground areas for
construction of facilities of local significance,
establishment, maintenance and development of municipal energy,
gas heating, water and sewer facilities
providing for supply of fuel to people and municipal agencies
city amenities and greenery
waste treatment
supporting funeral services and maintenance of cemeteries
participation In environmental protection within the municipality,
fire safety and establishment of a municipal fire service,
Municipalities can consider other 1ssues which are treated as local
issues by the laws of the subjects of the federation, as well as 1ssues
which were not exciuded from their jurisdiction and which were not
transferred to other municipalities or state agencies

Specific government authonity may only be assigned to iocal
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government agencies by federal law and laws of subjects of the
Federation and then only with the simultaneous provision of the necessary
material and financial resources

The execution of the transferred power I1s under control of the
government
Conditions and procedures for monitoring execution of government power
by local agencies shall be established by appropnate federal laws and
laws of the subjects of the RF

10 Water Code of
the RF dated
16 11 95 No
167 -FZ

Article 68 Authority of local agencies in the area of use and protection of
waterways

Local agencies may acquire specific government authornity in the area of
use and protection of waterways pursuant to RF legislation as well as
funds and facilities needed in order to administer such authority The
execution of the transferred power 1s under control of the government

11 Law of the RF
dated 23 11 95 No
174-FZ'On
Ecological
Examinations”

Article 9 Authority of local agencies in the area of ecological examinations

1 the following is under the jurisdiction of local agencies regarding
ecological examinations on appropriate territories

B assignment of experts for participation as observers in meetings of
expert commissions of the state ecological expertise regarding sites
of ecological expertise if these sites are built on a certain area and in
case of harmful environmental impact of these sites during therr
business and other activities,

B making decisions and implementing them within their junsdiction on
ecological expertise based on the results of public hearings, polls,
referends, appeals of public ecological organizations (associations)
and movements, information on sites of ecological expertise,

® holding public hearings, conducting public polls and referends
regarding anticipated economical and other activites which are to
undergo ecological examinations,

M conducting ecological examinations on public demand,

B informing specially authorized government agencies on ecological
examinations about anticipated economic and other activities within a
municipality,

® informing the public prosecutor and specially authorized government
agencies on environmental protection and ecological examinations
and government agencies of the subject of the RF on commencement
of site construction (which requires an ecological examinations)
without a positive conclusion from the State Ecological Expert
Committee,

B implementation of other authority in this area which i1s in compliance
with RF legislation

2 Local agencies have a nght

m to obtain appropriate information from government agencies on
projects subject to ecological examinations whose implementation
may have an environmental impact within the area of the appropriate
municipality and information on the results of the state ecological
examinations and public ecological examinations

M todirect in writing substantiated proposals on ecological aspects of
anticipated economic and other types of activities to specially
authorized government agencies on ecological examinations
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Appendix 3

INTERIM PROVISIONS ON RIPARIAN ZONES OF WATERCOURSES
WITHIN THE CITY BOUNDARY

1 Riparian and water protection zones are defined within the Novgorod
area, as areas located on river, stream, lake banks

These zones are the area of special use conditions and limited
economic activity

Riparian and water protection zones are established as part of
environmental protection measures aimed at protection from pollution, and
improvement of hydrological condittons of watercourses

2 The wdth of npanan and water protection zones within the
Novgorod area are established at the following

The River Volkhov at 100 meters

Lake II'men 100 meters
Pitba River 50 meters
Veryazha River 50 meters
Other Streams 15 meters

The measure of the width of nipanan and water protection zones with steep
and acute banks - from the edge of the actual bank, with gently sloping banks
- from the maximum mark of spring floods with 10% extra safety zone

3 The following 1s prohibited within water protection and rnipanan
zones
- to build industnal, residential, agricultural and public facilities,
- to lay pipelines, engineering networks, motor vehicle roads,
- to cut wood,
- to plow soll, excavate construction materials, to place stores of poisonous
chemicals, mineral fertiizers, fuel and lubricants,
- to store litter,
- to graze cattle,
- to arrange parking, fuel, wash, and repair cars, trucks, and other vehicles
and machinery,

4 The following 1s permitted within water protection and nparian zones
- to bulld water intakes, hydrotechnical facilities, to arrange piers and
moorages,
- to carry out shore strengthening work, improvement work, wood cutting for
clearing purposes,
- to arrange recreation facilities

All the above-mentioned measures shall be approved by the Water

Resources Department and Environmental Protection Committee of the city of
Novgorod
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5 Maintenance of water protection and nparian zones as well as
enforcement of their use conditions I1s the responsibility of enterprise,
organization and office managers, independently of their interdepartmental
subordination and type of ownership, and the responsibility of individuals -
possessors of land parcels adjacent to water protection and riparian zones

6 In case the sites, whose economic activity Is not in compliance with
these Provisions, are located within water protection and riparian zones, their
possessors or their agents shall take actual measures aimed at restriction or
elimination of the harmful effect of these sites on open watercourses

7 Individuals responsible for violation of area use conditions within
these zones shall be liable according to the current legislation

8 These Provisions do not replace provisions and legal acts on clean
water zones and other water protection actions set forth by the government of
the Russian Federation or by appropriate ministries and departments on
behalf of the RF government

9 These Interim Provisions on Ripanan and Water Protection Zones of
the City of Novgorod were developed according to the current Provisions on
Water Protection Zones of nvers, lakes and watercourses In the RF
(Resolution of the Council of Ministries of the RF No 91, dated 17 March,
1989)

APPROVED
by the resolution of the City Administration
as of 11 10 94, No 152
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Appendix 4

RECOMMENDATIONS AND SUGGESTIONS OF COORDINATION GROUP MEMBERS
ON DEVELOPMENT OF THE DRAFT REGULATION ON WATER PROTECTION AND RIPARIAN ZONES IN THE CITY OF

NOVGOROD

Questions

Land Committee of the
city of Novgorod

Architectural Committee
of the city of Novgorod

Environmental
Protection Committee

Novgorod Department of
Hygiene and Desiase
Control

1 What technical assistance
can your committee provide
in the development of the
Regulations and the map?
Precisely what information
available to your committee
for the following parameters
- charactenstics of
watercourses,

- data on location of springs
and sources of watercourse
pollution,

- geological data,

- land use data,

- other information related to
this 1ssue

The Committee I1s ready to
provide any technical or
information support for the
development of these
Regulations

The Commuttee possesses
information on land users
whose land is located within
coastal zones in the form of
- land use boundaries,

- targeted use of land,

- holder,

- time period for which the
land was provided,

- type of ownership

The Committee possesses
an electronic version of the
map of boundaries of the
coastal zone combined with
the zoning map

Preliminary data on
engineering and geological
condittons within the coastal
zone (on paper) will be
available soon

The Committee possesses

- land use data,

- historical and architectural
sketch plan of the center
(within Val Okolnogo Goroda)
and its suburbs (city
boundaries),

- data on industnial
enterprises which are not in
compliance with the zoning
and are subject to relocation
to industrial zones

The Committee can
provide information on

- sources of watercourse
poliution,

- location of discharge
facilities,

- their quantitative and
qualitative charactenstics

The Department possesses
chemical and bacteriological
indexes for water resources
within the city area for many
years, including

- The rniver Volkhov - in water
intakes and beach areas,

- The river Venazha - in three
locations,

- The river Prtba - in two
locations
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2 Judging from your
understanding of the future
development of the city, can
you mention the areas in the
city which you think

- are to be reserved as
vacant land and recreation
facilities

- the most suitable for
economic development, new
construction and
reconstruction

It 1s necessary not fo
Increase recreation areas
but decrease them

(especially the zone P4, there

are plenty such areas shown
on the zoning map) They

shall be transferred into zone

P3 Part of the coastal
protection zone shall be used
according to uses permitted
within the adjacent areas

Vacant land and recreation
areas, In general, are defined
by the zoning map
Reconstruction of the existing
development, aimed at
improvement of the
ecological situation, Is
required within night and left
banks of the nver Volkhov in
the central part of the city and
within the Northern part of the
city (Volkhovskiy settliement,
Smetaninskaya myaza)

1 To leave the right bank
(from Kolmovskiy Bridge
to Steklovolokno plant”) of
the nver Volkhov as forest
and park zone as well as
the area along the Venazhi
river,
2 Improve the area and
create a recreation zone
on the left bank of the
nver Volkhov (from
“Intounst” hotel to

Spector plant),

3 To leave as recreation
zone the areas of lakes
and adjacent areas on the
left bank of the river
Volkhov at the end of St-
Petersburgskaya st

To reserve as vacant lands and
recreation zones the following
areas

- area of the existing beaches,
to extend the Kremlin beach to
the bndge,

- area near the river Volkhov - In
order to arrange a recreation
zone after discharge facilities
are removed and dredging
activities are carried out,

- 100-meter zone from the water
line of the nvers Volkhov,
Verniazhi Prtba

3 What permitted and
prohibited types of uses
construction standards and
design requirements would
you like to include in the
Regulations, which in your
opinicn would provide for
preservation of open space
and good water quality and
stop flood damage? These
requirements should be put
in the form of amendments to

Within the water protection
and riparian zones areas with
different regimes shall be
established Those located
further from the water edge
shall have more types of
permitted uses A number of
measures shall be developed
for a list of permitted types of
uses, after implementation of
these measures these types
of uses shall be permitted

An interrelation with the Land
Use Zoning Regulation shall
be reflected (as a citation) in
the Regulations concerning
permitted types of uses for
areas located within water
protection and riparian zones
It might be done with
additional requirements and
restriction (measures
providing for good water
quality and preventing

A part of water protection
and riparian zones shall be
assigned to adjacent
enterprises and land
holders They shall be
responsible for the
condition of these areas

It 1s essential to eliminate
discharge of polluted water into
the nver Tarasovets

already existing federal flooding)
standards
4 In what way can the new The Regulations shall contain | Participation of city and

Regulations simplify the
procedures of ecological

a list of minimum use
restrictions within this zone It

ablast environmental
protection and water
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expertise or obtaining a
design approval for investors,
and at the same time make
them more rational and
effective for the city?

Is even more important that a
number of measures be
listed there, so that a larger
number of permitted uses
can be implemented
Existence of the list of
necessary measures shall
simplify the procedures for
obtaining a design approval
and will protect the developer
from subjective evaluation of
his project

protection agencies in the
preparation of the Act on
choosing the location for a
particular type of use and in
the preparation of the
architectural and planning
task will help to decrease the
time of ecological expertise
Apart from this, precise
definition of authonty of city
and oblast environmental
protection agencles
regarding inspections and
project approval shall simplify
this procedure

5 From your point of view
what 1s the role of your
agency In the system of land
use regulation within water
protection and ripanan zones
according to the new
Regulations?

If the Regulations are in
place, the Committee will be
able to point out legally
established land use
restrictions on the cadaster
plans while issuing ownership
documents To regulate land
use payments depending on
the number of restrictions
Precise land use restrictions
will make it possible to
include these areas in city
planning and market
turnover

The role of the Committee as
well as the role of historic
preservation and
environmental protection
agencies Is to a great extent
defined by the Land Use
Regulation as well as by the
Regulations on the
establishment of Land Use
and Development
Commission, as members of
the Commission

The city Environmental
Protection Committee
monitors enforcement of
the "Regulations on Water
Protection Zones in the
city of Novgorod

6 What other suggestions do
you have for the Draft
Regulations, what other
1ssues do you think shall be
covered?

The development of the
Regulations shall resolve city
planning 1ssues by means of
finding a balance between
open space and designated
land within the city area and

It1s important to include the
Regulations on Water
Protection Zones as an
appendix to Part lll of the
Land Use Zoning Regulation,
as well as to include an
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the desire of the developers
to develop lands near
watercourses

appropnate map in the
unified map of restrictions on
ecological requirements into
Section 4 3 of the
Regulation
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Appendix 5

MODEL STRUCTURE OF LAND USE REGULATION ON WATER

Article 1

Article 2

Article 3

Article 4

PROTECTION ZONES
(Based on international experience)

Regulation purposes and general provisions
Legal status and junisdiction
Contents
Relationship to other municipal legal
acts, existing standards and rules

Definitions

Responsibilities of the regulatory
agencies
A Municipal Zoning Commission
B Oblast Water Resources Committee
C City/Oblast Environmental Protection
Committee
D City Land Committee
E City Architecture Commitiee

Establishment of unified water protection
zones
A Establishment of Floodplain zones
1 ldentification of Floodplain zones
2 Floodplain zones
a Main floodplain zone
b Adjacent floodplain zone
(once In 100 years)
¢ High Hazard Flood Area
d Zone with pernodical flood
hazard (once in 500 years)
3 Floodplain zone boundaries
a ldentification of boundaries
b Information needed for
preparation of the flood area
map
¢ Purpose of the flood area map
B Establishment of Riparian zones
1 Identification of riparian zones
2 Ripanan zones
a Areas with special
environmental protection
conditions
b Areas with special water
filtration regime
¢ Recreation areas and vacant
lands
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3 Riparnian zone boundaries
a ldentification of boundaries
b Information needed for
preparation of the flood area
map
¢ Purpose of the flood area map

Article 5 Development rules within floodplain areas
A Development rules in the main
floodpiain zone
1 Permitted types of uses
2 Prohibited types of uses
3 Measures of flood protection
(SNIP)
a New construction
b Substantial improvement
4 Uses which require special
approval
B Development rules within adjacent
floodplain zone
1 Permitted types of uses
2 Prohibited types of uses
3 Measures of flood protection
(SNIP)
a New construction
b Substantial improvement
4 Uses which require special
approval
C Development rules within High Hazard
Flood Areas
1 Permitted types of uses
2 Prohibited types of uses
3 Measures of flood protection
(SNIP)
a New construction
b Substantial improvement
4 Uses which require special
approval
D Development standards within other
floodplain zones
E “Non-conforming” types of uses and
buildings

Article 6 Development rules within riparian zones
A Areas with special
environmental protection conditions

1 Permitted types of uses

2 Prohibited types of uses
B Areas with special water
filtration conditions
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1 Permitted types of uses
2 Prohibited types of uses
C Recreation areas and vacant
lands
1 Permitted types of uses
2 Prohibited types of uses
D “Non-conforming” types of uses and
buildings

Article 7 Permitting
A Application for obtaining permit for
development within floodplain and ripanan
zones
1 Site plan
2 Technical conditions for
construction and public amenities
3 Ecological evaluation
B Standards used for application’s
consideration and iIssuance of permits
C Appeals from decisions
D Fines and fees
E Valdity of the permit, obligations for
certification

Article 8 Exceptions, special permits, permits for
temporary use
A Grounds for issuance
B Conditions for issuance
C Appeals from decisions

Article 9 Date of effect and amendment procedures
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Appendix 6

Draft Amendments to the Land Use and Development Rules

for the City of Novgorod

Contents

21 Characteristics of Territorial Zones
Shown on the Zoning Map of Legal Zoning of
the Novgorod area

211 Types of Zones

212 Lists of Types of Permitted Use of Real
Estate in Various Zones

2121 Water Protection Zone

2122 Ripanan Protection Zone

2123 Floodplain Zone, Including High and Low
Hazard Flood Zones

23 Ecological and Environmental Protection

Requirements Concerning Regulation of Land Use
in Areas Adjacent to Bodies of Water

Chapter23 1
Article23 11
Article2312

Article2313

Article2314

Article2315
Article23 16
Article2317

Article2318

Definitions
General Provisions

Legal Grounds, Scope and Application

Water Protection Zone, Riparian
Protection Zone and Floodplain Zone
Boundaries and Mapping

Duties and Powers of the Appropriate
Agency Regulating the Administration
and Management of Land Use Under This
Section

Additional Duties and
Responsibilities of the Appropriate
Agency Concerning Floodplain Zone

Administration and Management

Inspection and Enforcement

Cwil and Criminal Penalties

Appeals From Actions or Decision of
Any Agency with Authonty to Operate
under this Section

Rules and regulations
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Chapter23 2

Article2 321

Article2322

Article2323

Article2324
Article2325

Article2326

Chapter23 3

Article2 331

Article2332

Additional Requirements and
Procedures for Issuing
General and Special Zone Approval and

Construction Permits in Protected
Areas

General or Special Zone Approval
Required

Additional Requirements for the
Construction Permit Application in
Protected Areas

Additional Requirements for General
and Special Zone Approval
Applications in Protected Areas

Additional Construction Permit
Requirements in Floodplain Zones

Zone Approval and Construction Permit
Conditions In Protected Areas

Mitigation Plan for Protected Area
Projects

Environmental Review Standards for
Zone Approvals, Construction and
Operating Permits in Protected Areas

Review Standards for Issuing Zone
Approval, Construction and
Operating Permits in Protected Areas
Additional Standards for Construction
Permits in Floodplain Protected Areas
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Section 21 Charactenistics of Territorial Zones Marked on the Zoning
Map of the Novgorod Area

Chapter2 11 Types of Zones

WP  Watershed Protection Zone
RP  Ripanan Protection Zone

FP  Floodplain Zone

HFP High Hazard Floodplain Zone
LFP Low Hazard Floodplain Zone

Chapter21 2 Lists of Types of Permitted Use of
Real Estate in Various
Terntorial Zones

Article2121 WP Water Protection Zone

Main prohibited types of land use include

- to spray chemicals by aviation,

- to use chemicals against pests, plant diseases and

weeds,

- to use manure for soll fertilization,

- to place stores of poisonous chemicals, mineral fertiizers, fuel and
lubncants, charging areas for toxic chemicals equipment, live-stock
complexes and farms, to store and bury industnial domestic and agncultural
wastes, to arrange graveyards and cattle bunal grounds, waste-water
collectors

- store litter,

- to fuel, wash, and reparr cars, trucks, and other

vehicles and machinery,

- to arrange summer cottages and gardening plots, if the width of the water
protection zone i1s less than 100 meters and/or abutting territories slope
gradient I1s over 3 degrees,

- to arrange parking lots for vehicles, including those on summer cottage and
gardening plots,

- to conduct clear felling of wood,

- to bulld and reconstruct builldings, facilities, communications and other
objects, as well as to perform mining, earth moving and other similar types of
work, In case It 1s not authorized by water basin and other ternitonal water use
and protection bodies of RF Ministry of Natural Resources,

2) Main permitted uses include

- Selective wood cutting and other forest management measures aimed at
protecting water objects

- All types of uses permitted within Riparian Protection Zones
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Article2122 RP Ripanan Protection Zone
Main prohibited types of land use include

- All those uses prohibited in Water Protection Zones,

To plough land,

To use fertilizers,

To store erosion soll,

To arrange cattle pasturing and summer camps,

- To set up seasonal tent camps, summer cottages, garden plots, to allot
parcels for individual development,

- Traffic of cars and tractors

Main permitted uses are

- Water supply,

- Recreation,

- Fish farming and hunting,

- Water intake, port and hydro-technical facilities

Article2123 FP Floodplain Zone,
High Hazard and Low Hazard Floodplain Zones

The main permitted and prohibited types of land use, including those provided

for the underlying zones, are in compliance with permitted and prohibited
types of use within the zones shown on the map
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SECTION 23 Ecological and Environmental Protection
Requirements Concerning Regulation of Land Use in Adjacent to Water
Bodies

Definitions

Base flood means the flood having a one (1) percent chance of being
equaled or exceeded in any given year

Breakaway wall means a wall that is not part of the structural support of the
building and is intended through its design and construction to collapse under
specific lateral loading forces without causing damage to the elevated portion
of the building or the supporting foundation system A breakaway wall shall
have a design safe-loading resistance of not less than ten (10) and no more
than twenty (20) pounds per square foot A wall with a loading resistance of
more than twenty (20) pounds per square foot requires an architect's or
professional engineer's certificate

Elevated Building means a non-basement building built to have the lowest
floor elevated above the ground level by means of fill, solid foundation
perimeter walls, pilings, columns (posts and piers), shear walls or breakaway
walls

Erosion i1s the process by which ground surface i1s worn away by the action of
wind, water, ice or gravity

Flood or flooding means a general and temporary condition of partal or
complete inundation of normally dry land areas from

(1) The overflow of inland or tidal waters, and

(2) The unusual and rapid accumulation of run-off of surface waters from any
source

Flood protection elevation The elevation to which structures and uses
regulated by this chapter are required to be elevated or floodproofed

High Hazard Flood Area means the channel of a river or other watercourse
and the adjacent land areas that must be reserved in order to discharge the
base flood without cumulatively increasing the water surface elevation more
than one (1) meter

High Hazard Flood Area encroachment lines Lateral Iimits of a High
Hazard Flood Area district along a stream or other bodies of water, within
which, in the direction of the stream or other body of water, no structure or fill
may be added Their purpose is to preserve the flood-carrying capacity of the
High Hazard Flood Area Therr location i1s such that the High Hazard Flood
Area between them, including the channel, will handle the base flood flow

Low Hazard Flood Area The land area located between the encroachment

lines of the High Hazard Flood Area district and maximum elevation subject to
inundation by the base flood as defined herein
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Hazardous matenial means any waste, product, substance or combination of
these which will impair the portability of the public water supply or which will
be harmful to human, plant, animal or property due its biological and chemical
charactenistics or those substances identified as hazardous according to
Federal law

Highest adjacent grade means the highest natural elevation of the ground
surface, prior to construction, next to the proposed walls of the structure

Lowest floor means the lowest floor of the lowest enclosed area including
the basement and/or attached garage (see "floor") An unfinished or flood-
resistant enclosure, usable solely for parking of vehicles, buillding access or
storage in an area other than a basement area, 1s not considered a building's
lowest floor,

Mean water level means the average height of the water for all stages of the
tide It 1s used as a reference for establishing various elevations within the
floodplain

Nuisance means a public nuisance, or use of property that I1s environmentally
offensive and causes Inury to surrounding property, persons or natural
resources

Protected Areas i1s a term that includes the three zones regulated by this
Section the Water Protection Zone, Ripanan Protection Zone and Floodplain
Zones

Ripanian refers to an area that is strongly influenced by water and that occurs
adjacent to streams, shorelines and wetlands, serves as a habitat for
hydrophytic vegetation and aquatic life, and provides natural water filtration
functions

Santtary nuisance means an action by any person resulting from the
operation of a construction activity that threatens or impairs the health or life
of other persons

Sediment 1s solid matenal, both organic and inorganic, that is in suspension,
Is being transported or removed from its site or ornigin by air, water, ice or
gravity as a product of erosion

Stormwater 1s surface or subsurface water that enters a ditch, stream, storm
drain or other concentrated flow during and following rainfall

Stormwater management means the collection, conveyance, storage,
treatment and disposal of stormwater runoff in a manner to minimze channel
erosion, damage from flood, and degradation of water qualty through a
system of measures that control the increased volume and rate of stormwater
caused by man-made alterations to the land surface
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Substantial improvement means any reparr, reconstruction or improvement
of a structure, where the cost equals or exceeds fifty (50) percent of the
market value of the structure, either

(1) Before the improvement or reparr is started, or

(2) If the structure has been damaged and is being restored, before the
damage occurred

Water pollution shall mean the introduction in any surface or underground
water any organic or inorganic matter or deleterious substances in quantities
or accumulations that are injurious to human, plant, animal, fish or property

Watershed means the drainage area contributing stormwater runoff to a
single point

Section 2 31 General Provisions
Articie2311 Legal Grounds, Scope and Application

1) This Section applies to all areas within the Water Protection Zone,
Ripanan Protection Zone, and Floodplain Protection Zones adopted pursuant
to the cnterla established for designating these Protected Areas under
Federal, Oblast and municipal law as provided in Article 2312 These
Protected areas shall be prepared on the Official map of the City of
Novgorod

2) This Section 1s adopted in accordance with the Russian Federation Law
on Protection of the Environment, the Russian Federation Water Code, The
Russian Federation Law “On Hygiene and Disease Control” the Resolution of
the Government of the Russian Federation dated 23 1196 No 1404 “On
Establishment of Provisions for Water Protection Zones of the Bodies of
Water and Their Riparian Stirips”, and other legislation and legal norms of the
Russian Federation

3) The Water Protection Zone, Riparian and Floodplain Zones are meant to
function as overlay zones These Zones require environmental restrictions on
land use In addition to the permitted uses and associated regulations within
the underlying zones as provided in Section |l of this Regulation

4) It 1s not intended that this Section repeal or supersede any existing
federal, oblast, municipal law, or other legal and normative acts However, if
this chapter imposes greater or more stringent restrictions than other
Chapters within this Regulation or than other relevant laws, the provisions of
this Section shall prevail

5) The General Provisions In this Chapter shall apply to regulation of the
Water, Ripanan, and Floodplain Zones However, additional requirements for
each single Zone may be required in other Chapters within this Section
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Article2312 Water Protection Zone, Riparian Protection Zone and
Floodplain Zone Boundaries and Mapping

1) Watershed Protection Zone, Riparian and Floodplain Zone maps at a
scale of 1"=2000' with boundary delineations are hereby adopted and will be
maintained on file in the mapping and records office of the City Committee on
Land Resources and Survey

2) The Water Protection Zone boundary i1s established according to the
Federal law as follows

The River Volkhov at meters
Lake I'men meters
Pitba River meters
Veryazha River meters
Other Streams meters

The measure of the width of the Water Protection Zone I1s according to the
average level of the high water in summer

3) The Ripanan Zone boundary is established as required by Federal law at
meters

4) The Floodplain Protection Area boundary, including special high and low
hazard flood areas are established according to a 10 % probability of flooding
In any given year, which is equal to 23 3 meters elevation The boundaries for
the high hazard flood area or High Hazard Flood Area Zone are measured at

meters in elevation and the low hazard flood area or Flood-fringe
Zone are measured at meters elevation

5) The Land Use and Development Commission shall review the adopted
zoning maps as new maps are obtained and will recommend amendments
All proposed changes to the adopted maps shall be submitted to the Land
Use and Development Commission Any change to the above mentioned
Zones shall be adopted by proper resolution as provided in Article 126 2 of
the Rules of Land Use and Development

Article 2 31 3 Duties and Powers of the Appropriate Agency Regulating
the Administration
and Management of Land Use Under
This Section

The duties, functions, powers and responsibilities of the appropriate
agency In the administration of Protected areas under this Chapter shall
include the following

1) The City Committee on Land Resources and Survey shall keep records for
the protected Water, Riparnian, and Floodplain Zones which shall include the
following
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a) Total hectares eligible for development (non-critical areas) in each
Protected area for the purpose of assessing the land uses appropnate
for issuance of Special Zone Approvals and Construction Permits

b) Individual records for each project that receives a General or
Special Zone Approval or Permit by the issuing agency with the
location, hectares, site documentation, use, stormwater management
plan as applicable, erosion and sedimentation control plan as
applicable, and inventory of hazardous materials on the construction
site

2) The City Environmental Committee shall be responsible to study and
observe water pollution, watershed and riparian conditions, institute actions
necessary to abate nuisances caused by water pollution, and take
appropriate action for violations of those activites within its authonty as
defined in this Section

3) The City Environmental Committee shail make inspections of property,
facilities, equipment and processes operating under the provisions of this
Section to determine whether the provisions of this Section are complied with,
and make recommendations for methods by which water pollution may be
reduced or eliminated

4) The City Environmental Committee and the Hygiene and Epidemiological
Monitoring Center shall establish, operate and maintain a continuous program
for monitoring water pollution by means of Citywide water quality surveillance
networks designed to provide accurate data and information as to whether the
requirements of this chapter are being complied with and whether the level of
water pollution 1s increasing or decreasing throughout the territory

5) The Land Use and Development Commission has the power and authority
to order a moratorium on the issuance of Zone Approvals and Construction If
it 1s determined that the imitations of the public or private water or sewage
system will be exceeded by any new development so as to endanger or
threaten the public health, or property or creates a nuisance

6) The Land Use Development Commission has the power and authonty to
prevent the issuing of any individual Approval or Permit by the appropriate
agency If it 1s determined that one or more serious violations of this Section
are occurring by other property owners in the Protected area near to the
applicants development project

Article 2314 Additional Duties and Responsibilities of the
Appropriate Agency Concerning Floodplain Zone Administration and
Management

1) The City Environmental Committee and the Oblast Water Resources
Committee shall review and provide wntten conclusions concerning all Zone
Approvals and Construction Permit applications for projects in the Floodplain
Zones to assure that the requirements of this Section are satisfied
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2) The City Environmental Committee shall prevent encroachments within
High Hazard Flood Areas, unless the certification and flood hazard reduction
provisions of Article (d) are met

3) The Architecture and Construction Supervising Body shall venfy and
record the actual elevation of the lowest floor (including basement) of all new
or substantially improved structures, and for the new or substantially improved
structures that have been floodproofed, in accordance with Article 2 3 2 4

4) Where interpretation is needed as to the exact location of boundaries of
the Floodplain Zone or subzones (for example, where there appears to be
conflict between a mapped boundary and actual field conditions), The
Committee on Land Resources and Survey shall make the necessary
interpretation The person contesting the location of the boundary shall be
given a reasonable opportunity to appeal the interpretation to the Land Use
and Development Commission

5) All information, data, records and other information pertaining to the
provisions of this Chapter and kept by the approprnate agency shall be open
for public inspection

Article 2 31 5 Inspection and enforcement

1) The City Environmental Committee shall periodically inspect the sites of
construction for which Zone Approval and Permits have been issued to
determine if the activities are being conducted in accordance with the design
documentation and permit conditions and if the measures required in the
documentation or permit are effective in controlling water poliution

If it 1Is deemed that a construction activity has failled to comply with the
approved site plan, with permit conditions, or with the provisions of this
Section, the City Environmental Committee may require the construction
activity or operation of the development activity be stopped until corrective
action and mitigation are taken

2) A written notice to comply with this Article shall be served upon the owner
of the real estate site by the City Environmental Committee, and the notice
shall set forth the measures necessary to achieve compliance and shall state
the time within which such measures must be completed If the person
engaged in the development operation fails to comply within the time
specified, he shall be deemed Iin violation of this Regulation and the City
Environmental Committee may issue a Stop Work Order

3) After Inspection of the facility and an opportunity to remedy the violation,
The City Environmental Committee may issue a notice to immediately stop
construction or operation of the site The notice shall be in wnting and shall be
given to the owner of the property, the owner's authorized agent or the person
in charge of the activity on the property and shall state the conditions under
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which work may be resumed Where an emergency exists, no written notice
shall be required

Article2316 Civil and Criminal Penalties

1) Any person operating within Protected areas that violates any provisions of
this Section, provisions of the permits’ issuance procedures, or deliberately
does not act in comphlance with the orders of the Environmental Committee,
shall be hable according to the provisions in Chapter 12 52 “Liabilities of the
real estate holders” of the Land Use and Development Regulation The City
Environmental Committee and the Oblast Water Resources Committee shall
establish civil fines and penalties for violations of this Chapter

2) The inter-regional ecological prosecutor may initiate criminal proceedings
in a court of law for violations of this Chapter according to relevant Russian
Federation laws

Article 23 17 Appeals From Actions
or Decision of Any Agency with Authority to Operate under this Section

1) Any person In disagreement with or injured by any action or decision of
any agency operating under the authority of this Section may appeal to the
Land Use and Development Commission by filing within fifteen (15) days after
the agency decision, a written appeal of the decision that describes the action
or decision appealed from and the reasons or grounds for the appeal The
Land Use and Development Commission shall set the appeal for a public
hearing at the earliest possible date, according to Article 124 6 of the Land
Use and development Regulation and notify the appropriate affected parties
of the date and time of the hearing

2) Any person aggrieved by a decision or order of any agency as a result of
requirements under this Section, and after exhausting all remedies and
appeals as provided in this Regulation shall have the nght to seek judicial
review in a court of appropriate jurisdiction

Article2318 Rules and regulations

The Land Use Development Commussion on its own initiative or at the
initiative of any other interested party or City agency and in consultation with
the appropnate City Committees shall propose revisions, or amendments to
this Section as necessary, and In order to provide effective and continuing
control and regulation of land use in Water, Ripanan and Floodplain Zones
Amendments shall become effective according to the modification and public
hearing procedures provided in Article 126 2
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Chapter23 2 Additional Requirements and Procedures for Issuing
General and Special
Zone Approval and Construction
Permits in Protected Areas

Article 23 21 General or Special Zone Approval Required

No person shall conduct any construction activity or operation within
the Water Protection Zone, Riparian Protection or Floodplain Protection Zone,
and no Approval or Permit shall be issued, unless an application meets all the
requirements n this Section, In addition to the requirements provided in
Chapter 1 2 4 of The Land Use and Development Regulation

Article 2 3 2 2 Additional Requirements for the Construction Permit
Application in Protected Areas

1) In addition to the design documentation information required in Article
1247, an applicant for a Construction Permit whose real estate project is in
any Protected area shall submit additional design documentation and other
application information to the Architectural and Town Planning Committee as
provided in this Article

2) Other data required for the Construction Permit application includes
- Explanatory notes, and other information to be located on the site
documentation,
- Description of existing land use at the project site and description of
the proposed project,
- Stormwater and sediment management systems-storage capacity,
hydrologic study and calculations, including off-site drainage area,
- Vegetative plan for all temporary and permanent vegetative practices,
and
- Maps, drawings and supportive computations

3) Maps, drawings and supportive computations shall bear the following
- Graphic scale and north point or arrow indicating magnetic north
- Vicinity maps showing location of project and existing streets
- Boundary line survey
- Delineation of disturbed areas within the boundary
- Existing and planned contours, with contour lines drawn with an
interval of not more than five meters The procedure or method used in
arriving at the contour intervals shall be indicated
- Adjacent areas and features areas such as streams, lakes, residential
areas, etc , which might be affected should be indicated on the plan
- Proposed structures or additions to existing structures and paved
areas
- Delineate the Protected area boundaries where applicable,
- Location of erosion and sediment control practices shall include
Construction exit
Sediment barner
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Sediment basin

Grassed waterway (open swale)

Storm drain outlet protection

Volume in cubic meters of both cut and fill

4) Maintenance of all soll erosion and sedimentation control practices,
whether temporary or permanent, shail be at all times the responsibility of the
owner

Article 23 23 Additional Requirements for
General and Special Zone Approval Applications in Protected Areas

In addition to the Zone Approval application requirements provided in
Articles 1244 and 1245, an application for Approval within Protected
areas regulated under this Section shall include the following information

1) A description of why avoidance and less damaging alternatives have been
rejected by the applicant,

2) The source, type, and method of transport and disposal of any fill matenal
to be used,

3) A comprehensive Environmental Impact Statement ("EIS"), or a detailed
report, based upon current data obtainable at the time of permit application
submittal, which describes the proposed work and Its purposes and which
addresses the following assessment points so as to permit assessment of the
probable environmental impacts, benefits and detrments of the proposed
Construction project on surrounding and adjacent areas within the Protected
areas

a)An analysis of the probable impact of the proposed work In the
Protected areas including impact on ecological systems and water
bodies Both direct and indirect potential adverse environmental
impacts shall be included in the analysis The statement shall include
the effect, If any, of the proposed work upon the ability of the Protected

areas to
-Recetve and store surface waters and to recharge
groundwater,

-Contribute to quantity and quality of the water supply

-Provide filtration and uptake of nutrnents and pollutants from
surface waters

-Provide protection for the recharge area of a wellfield

b) An analysis of other adverse environmental impacts which cannot
be avoided if the application i1s approved, such as water pollution,
urban congestion, threats to health or other consequences adverse to
the City’s environmental goals

c) A description and analysis of alternatives to the proposed work
which avoid or mitigate some or all of the probable adverse
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environmental impacts of the proposed work or which increase the
beneficial environmental effects of the proposed work An economic
cost-benefit analysis may be submitted by the applicant for the
proposed work and each alternative

d) An analysis of the cumulative and long-term effects of the proposed
work The analysis shall compare the proposed work's short-term use
of the environment with long-term environmental parameters including,
biological productivity, habitat quality, protection of hydrological
resources, and nutrient and pollution attenuation capacity

e) An analysis of all irreversible commitments of natural resources
which would occur If the proposed work I1s implemented This analysis
shall include the extent to which the proposed work would curtail the
range of beneficial uses of the environment

4) A Zone Approval application will be accepted when the Commission
determines that it 1s complete If an application does not comply with the
requirements in this Chapter it 1s not complete Such determination shall be
made within five days of the submission of the application

5) Upon submission of a complete application, the Land Use and
Development Commussion shall publish a Notice of Public Hearnng as
required 1n Article 1246, and the following persons shall be notified
personally by the City not later than 15 days before the hearing

a) The owners of properties within meters of the property
boundaries of the property included in the application, and

b) Other interested parties who have requested personal notification

The above mentioned persons and the general public may comment in
writing on a proposed application for Zone Approval or Construction In
Protected Areas no later than 5 days before the date of the hearing provided
in the published notice as required in Article 124 6

Article 2 3 2 4 Additional Construction Permit Requirements in
Floodplain
Zones

An application for a Construction Permit within a Floodplain Zone shall
include the requirements provided in Articles 1247 and the following
information

1) Where base flood elevation data i1s provided by the applicant, the
application for a Construction Permit within the Floodplain Zone shall show

a) The elevation (in relation to mean water level) of the lowest floor

(including the basement) of all new and substantially improved
structures, and
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b) If the structure has been floodproofed In accordance with Article
, the elevation (in relation to mean water level) to which the
structure was floodproofed

2) Where the base flood elevation data Is not provided, the application for a
development permit must prove construction of the lowest floor at least two
(2) meters above the highest adjacent grade

3) Where any watercourse will be altered or relocated as a result of a
proposed construction project, the application for a Construction Permit shall
include A description of the extent of watercourse alteration or relocation, a
report on the effects of the proposed project on the flood-carrying capacity of
the watercourse and the effects to the properties located both upstream and
downstream, and a map showing the location of the proposed watercourse
alteration or relocation

4) When a structure 1s floodproofed, the Architectural and Construction
Supervision Body shall inspect the floodproofed structure and certify to the
Architectural and Town Planning Committee that the floodproofed structures
meet the floodproofing criterta in Article )

Article 2 3 2 5 Zone Approval and Construction Permit Conditions in
Protected Areas

1) The Land Use and Development Commission may attach conditions to the
Zone Approval and the Architectural and Town Planning Committee may
attach conditions to the Construction Permit as are reasonably necessary to
carry out the purposes of this Section To ensure the construction and
operation of real estate projects takes place without adverse impact on the
Protected areas , such conditions may include

a) Requinng that structures be elevated on piles and otherwise
protected against natural hazards,

b) Modifying individual waste disposal and water supply facilities,

c) Requiring deed restrictions concerning future use and subdivision of
lands, including without Imitation preservation of undeveloped areas
as open space and restrictions on vegetation removal,

d) Restricting the use of an area, which may be greater than the
Protected area,

e) Requiring erosion control and stormwater management measures,

f) Restricting fill, deposit of soil, and other activities which may be
detrmental to a Protected area ,
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g) Modifying the project design to ensure continued water supply to
the Riparian Zone, and

h) Requiring a mitigation plan which may involve the creation of new
Riparian areas or the restoration of damaged or degraded Riparian
areas as set forth n Article 2326

2) The Land Use and Development Commission may require a financial
guarantee in an amount sufficient to secure compliance with the conditions
and limitations set forth in the Approval or Permit

Article 2 3 2 6 Mitigation Plan for Protected Area Projects

1) As a condition of a Zone Approval or Construction Permit , the Land Use
and Development Commission may require a mitigation plan A mitigation
plan requires the applicant to engage in the restoration or creation of
Protected areas in order to offset, in whole or in part, the losses resulting from
that applicant's actions This mitigation plan shall not be an alternative to the
standards set forth in Articles , but shall be used only to compensate
for unavoidable losses In making a determination as to whether a mitigation
plan will be required, and the degree to which i1t I1s required, the following
factors will be considered

a) The type and value of the altered Protected area's functions, the
functions and associated resources to be impaired or destroyed as a
result of the proposed construction activity, and an evaluation of
whether the altered area and area to be restored have equal ecological
value,

b) The type, size, and location of the altered Protected area, and
¢) The cost and probability of success of the mitigation measures
2) A mitigation plan shall contain

a) An evaluation of all of the factors set forth in this Article at
subsections 1 (a) - (¢),

b) An evaluation of the suitability of the proposed mitigation site for
establishing the restored or created Protected area,

c) The source of any water to be used for establishing or maintaining
the restored or created Protected area,

d) The site hydrology of the restoration or creation area,

e) A maintenance program for a period of not less than five years,
including without limitation weed control, litter and debns removal,
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watering, repair of water control structures, maintenance of vegetation
and wildlife habitat, and clearing of culverts,

f) A timetable for construction and monitoring program, and

g) A demonstration of fiscal, administrative, and technical competence
to successfully execute the overall project

3) In a mitigation plan, replication of the same or greater Protected area
functional value I1s required, unless a Protected area of a different type or in a
different location 1s justified based on the functions and values of the
Protected area which i1s proposed to be altered

4) Upon adoption of a Protected area mitigation banking program, if the Land
Use and Development Commission determines that the public interest Is
better served, a fee may be accepted In lieu of direct action on the part of the
applicant to initiate a Protected area restoration or creation project to offset
Protected area destruction or impairment from the proposed construction
activity Fees for compensation of Protected area destruction or impairment
will be set based upon the amount that would be required to perform
equivalent Protected area restoration or creation in another location Such
fees shall be held for the express use of Protected area restoration and
creation projects

Chapter 2 3 3 Environmental Review Standards for Zone Approvals and
Construction and Operating Permits in Protected Areas

Article 2 3 3 1 Review Standards for Issuing Zone Approval and
Construction and Operating Permits in Protected Areas

No Zone Approval or Construction or Operating Permit for
development in Protected areas will be issued and no approved Construction
activity or development project shall be allowed to continue unless the
standards In this article are satisfied

1) Conservation practices, technology or management measures
(conservation practices) designed to control water pollution, erosion and
sedimentation shall be required for all construction activities All construction
projects shall meet the following requirements
-Stripping of vegetation, re-grading and other construction activities
shall be conducted in a manner so as to minimize erosion,
-Excavation of soll or other matter, organic or inorganic, and placement
of excavated products on a land surface must be kept to a minimum,
-Construction design documentation must conform to topography and
soll type so as to create the lowest practical erosion potential,
-Natural vegetation shall be retained, protected and supplemented,
-Disturbed solil shall be stabilized as quickly as possibie,
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-To the extent necessary, sediment in runoff water must be trapped by
the use of debris basins, sediment basins, silt traps or similar
measures until the disturbed area 1s stabilized,

-Excavated soil or other materials may not be placed so as to encroach
upon natural watercourses or constructed channels in a manner that
adversely affects other property owners, and

-Construction activity plans for erosion and sedimentation control shall
include provisions for treatment or control of any source of sediments
and adequate sedimentation control facilities to retain sediments on
site or prevent sedimentation of adjacent streams

2) The applicant must demonstrate that the project does not degrade water
quality within City area according to water quality standards and prohibitions
against water pollution established by federal, oblast or municipal law,
precisely, the project will not degrade water quality higher that established
PDK rate, and other hygiene standards The applicant shall prove that the
project will not cause the following

- Discharge Iinto a sanitary sewer, any of the following substances any

gasoline, fuel oll or other flammable or explosive liquid, solid or gas,

any pollutants which may create a fire or explosion hazard in the public

treatment works

- Any waters or wastes containing any pollutant, a toxic or poisonous

substance in sufficient quantity or flow rate to injure or interfere with

any sewage treatment process, or constitute a hazard to humans or

animals

- Any pollutant in amounts which alone or in combination with other

discharges will cause obstruction to the flow in the public treatment

works

- Any substance that will pass through the sewage treatment plant and

exceed oblast or federal requirements for the receiving water

- Any effluents in excess of the appropriate sewage treatment

standards, including chemical, physical standards or biological

characteristics

3) Any violation of subsection (2) of this Article shall require the applicant or
developer to

a)To pay established fines for such violations
b)To take all appropriate measures In order to avoid such violation In
future

4) Existing uses that do not conform to the requirements and standards In
this Section, the Land Use and Development Commission can impose a “non-
conforming” status according to Article ___ of the Regulation It shall also
notify that they will have 2 years from the date of notification to comply with
the requirements and standards in this Section Failure to comply with this
Section within the desighated time pernod shall be considered a violation of
this Regulation
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Article 2 3 3 2 Additional Standards for
Construction and Operating Permits in Floodplain Protected Areas

1)In all Flood Protected areas the following construction modifications may be
required

a) All new construction and substantial improvements shall be
anchored to prevent flotation, collapse or lateral movement of the
structure Methods of anchoring may include, but are not limited to,
the use of over-the-top or frame ties to ground anchors,

b) All new construction and substantial improvements shall be
constructed with materals and utility equipment resistant to flood
damage,

¢) Electnical, heating, ventilation, plumbing, air-conditioning equipment
and other service facilities shall be designed and/or located so as to
prevent water from entering or accumulating within the components
during conditions of flooding,

d) All new and replacement water supply and sewage systems shall
be designed to minimize or eliminate the infiltration of floodwaters into
the system,

e) On-site waste disposal systems shall be located and constructed to
avoid impairment to them or contamination from them during flooding,
and

f) Any alteration, repair, reconstruction or improvements to a structure,
which 1s in compliance with the provisions of this Section, shall meet
the requirements for "new construction" and shall be subject to the
requirements in this Article

2) In all areas Flood Protected areas, the following provisions are required

a) New construction or substantial improvement of any residential
structure shall have the lowest floor, including basement, and attached
garages elevated no lower than one (1) meter above the base flood
elevation If solid foundation perimeter walls are used to elevate a
structure, openings sufficient to facilitate the unimpeded movements of
floodwaters shall be provided

b) New construction or substantial improvement of any commercial,
industrial or nonresidential structure shall have the lowest floor,
including basement, elevated no lower than one (1) meter above the
level of the base flood elevation Structures located in High or Low
Hazard Flood Areas- may be floodproofed in lieu of elevation, provided
that all areas of the structure below the required elevation are
watertight with walls substantially mpermeable to the passage of water
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3) In the High Hazard Flood Areas no encroachments, including placement of
excavated soll or other material, new construction, substantial improvements
and other developments shall be permitted, unless certification (with
supporting technical data) by the Architectural and Construction Supervision
Body are provided, demonstrating that such encroachments shall not result in
any increase In flood levels during occurrence of the base flood discharge
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