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EXECUTIVE SUMMARY

This Manual should be viewed as a logical continuation and conclusion
of the prevIous projects Implemented by USAID and dedicated to reforming
the eXisting process of land allocation for construction In Russia and to
provide new forms of legal documents for this process

1 Who needs this Manual and why?

The substance of the Manual to a great extent IS conditioned by the
eXisting Situation In Russian cities (end of 1997 - beglnnrng of 1998)

The eXisting Situation IS very contradictory and IS characterized by
numerous Intersecting movements First of all, slow but steady growth In the
real estate market Secondly, from inertia, the old land use methods have
been transferred from the socialist system, which denred free market and was
not capable to stimulate the market Thirdly, eXisting land use laws and legal
acts either do not establish the necessary certainty, or confirm the old "non
market" system (for example, the "acts of preliminary approval of construction
sites") Fourthly, under the law local self-governance agencies obtained
slgnrficant Independence In regulating land use, but they do not know how to
use thiS Independence Fifth, a very strong Russian tradition, according to
which the regions look to Moscow and say "If It IS good enough for them, It IS
good enough for us", IS stili alive

As far as land use Issues are concerned, we essentially have to deal
with two different groups of local administrations The first group, the
dominant one so far, considers these Issues to be administrative and
technrcal ones (In other words not legal) Their solution IS to multiply the
number of instructive documents and directives without changing the legal
essence of land allocation process for construction The second group IS
gradually beginning to understand that some substantial changes are needed
regarding legal foundations of thiS process Without such changes It IS
ImpOSSible to talk about development of a cIvIlized real estate market The
majority of representatives of both groups does not clearly understand why
the changes are needed, what they mean, how they should be admlnrstered
and what the Cities can gain

ThiS Situation defined the need for and purpose of thiS Manual, which
Include three fundamental steps

• to provide arguments demonstrating the substantive contradiction
between the eXisting process of land allocation and requirements of
the market from the City'S Side (ItS administration and people) and
from the Side of developers and Investors ,
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• to demonstrate an Integrated model a of step-by-step transition to a
market-oriented system of land use which will be based on zoning
prrnclples,

• to suggest and test In practice the baSIC documents which
accompany and administratively provide for allocation of land for
construction (Long-term Lease Agreement, Certificate of Permitted
Use of Land)

The audience of the Manual IS

• City administrations,

• specialists working In city planning (developing), land surveYing and
legal areas,

• educational institutions preparing speCialists In the above
mentioned fields

2 Summary of the contents of the Manual

The Manual consists of two parts

• PART I IMPROVEMENT OF PROCEDURES FOR ALLOCATION OF
LAND FOR CONSTRUCTION,

• PART II IMPROVEMENT OF PROCEDURES OF ALLOATION OF LAND
FOR LONG-TERM LEASE

Part I IS dedicated to the whole cycle of procedures, starting from the
beginning filing of an application, through all intermediate stages of
preparation of the reqUired documents, their approval and Issuance of
conclUSIOns and permits, to the very end of this cycle - acceptance of a
completed project and ItS registration

In the first section of Part I there IS an analySIS and evaluation of the
eXisting process of granting long-term rrghts for land for construction In
RUSSian cities This analySIS Includes two parts

• typological cases and legal foundation for land allocation,

• overview of the eXisting RUSSian land use system from the pOint of
ItS compliance With requirements and conditions of the developing
real estate market

In the second section of Part I, there are recommendations for City
administrations on how to Improve the process of granting land rrghts for
construction In order to Illustrate the recommendations this part of the
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Manual contains a concrete example of how to analyze the eXisting process m
a City

The recommendations on how to Improve the eXlstmg process mclude

• the concept of consistent Improvement of the eXlstmg process,

• descnptlon of the mltlal stage of reforms,

• suggestions on replacmg the old documents (Archltectural-plannmg
Assignment) and Implementation of new documents - (Certificate of
Permitted Use of Land) Sample documents are Included They
were tested m Novgorod and Kazan

Part I contains a broad supplement of analytical matenals, Includmg
diagrams, which Illustrate the whole cycle of procedures under reView, and
sample documents

Part II of the Manual covers the followmg Issues

• purposes and goals of a long-term lease,

• mam reqUirements to lease land wlthm a market environment,

• specific features of long-term lease agreement for construction,

• terms of long-term lease agreement which stimulate real estate
market development and pnvate construction This sections
provides a detailed review of the followmg Issues

• nghts defined by the lease agreement,

• permitted uses and construction restnctlons,

• term of the lease agreement,

• terms of payments and rent,

• qualification for selection (requirements of a lessee),

• connection to englneenng Infrastructure,

• construction schedules,

• sale, transfer, sublease,

• collateral,

• nonperformance of obligations and penalties,

At the end of Part II of the Manual, there IS a sample lease agreement
This sample form was tested by mcorporatlng the comments and suggestions
provided by different government agencies of Kazan
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Introduction

The present edition of the Manual "Development Process on Leased
Land" has been prepared In accordance with the plan for the "The Land Use
Regulatory System (Zoning)" Project which was Implemented In a number of
Russian Cities by the Unrted States Agency for International Development

The development of a new city plannrng system In the Cities IS a
multilateral and multifaceted process which touches not only upon City
plannrng but also upon economic and social mechanrsms of Implementation
Even perfect Land Use Regulations based on a market economy will not have
the desired result If they are not supported In other areas Land lease, like
other procedures connected with the transfer of ownership nghts to real
estate and with the desire of society to maintain economic attractiveness of
the City and a good environment represent those "burning Issues" of the day
which reqUire attention and Improvement

ThiS Manual proVides a step-by-step descnptlon of the development
process and the acqUisition of nghts to land

The first part IS dedicated to the whole cycle of procedures connected
With acquIsition of different real estate nghts Including the preparation,
Implementation and completion of construction and commlsslonrng of
completed sites A comprehensive legal overview for all such procedures IS
given In thiS part, Including those concernrng development on lease land

The second part IS dedicated to the actual legal Issues concernrng
development on leased land and preparation of the lease agreement

The purpose of the Manual IS to proVide admlnrstratlons of Russian
Cities With technrques, recommendations and information which will allow
them to prepare and Implement their own "Land Use Regulations" based on
urban development regulation pnnclples that are adequate to the formation
and development of the real estate market and that establish a refined
process for preparation and Implementation of development projects as well
as the allocation of long-term land use nghts

The Manual IS Intended for specialists working on development of a
land use regulatory system In their cities In order to provide them at the Inrtlal
phase With the following

• analySIS of the key Issues of the current process and Its adequacy to the
reqUirements and conditions of the developing real estate market,
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• understanding the need and POSSibility of Improving the current process
based on regulatory zOning system to be Introduced by local self
government administrations,

• recommendations on how to analyze and Improve the process In being In
a particular City, how to develop regulatory schemes to be applied In
typical situations and how to define them In "The Land Use Regulations" to
be prepared,

• recommendations on how to carry out negotiations and prepare long-term
lease agreements

The development of the Manual was carned out In several stages
DUring the first stage, the authors prepared the first draft of the Manual which
Included the recommended procedures for acquIsition of land rights and the
lease agreement DUring the second stage, the first draft of the Manual was
given to the cities for testing The goal of the testing was to check the main
procedures and concepts of the suggested long-term lease In real life, In a
real city

Since the Manual IS aimed at Improving market procedures In citIes
where a land market for development IS Just emerging, some of ItS provIsions
were difficult to understand The test clearly pOinted out parts of the Manual
which contradict local legislation or the eXisting logic of allocatIon of land for
development The final step - completion of the second draft of the Manual
where the above mentioned Issues were addressed, was made based on the
comments receIved from the Cities

In the first part of the Manual the subjects of the testing were

- modified method of Implementing the whole cycle of procedures related to
allocation of land for development which was addressed In the appropriate
chapters of the Land Use Regulation,

- the suggested form of a document new to Russia - the CertifIcate of
Permitted Land Use ThiS document may become one of the key elements
which Will support the ImplementatIon of thiS modifIed method for allocating
land for development

The testing of the fIrst subject was accomplished In Kazan through two
stages DUring the first stage, the modified concept was prepared and
presented to the Working Group Later on, thiS concept was approved and
was used as a foundation for an appropnate chapter of the City'S Land Use
Regulation DUring the second stage, three versions of the modified text of
thiS draft document were presented Representatives of various
administrative departments and members of the Working Group prOVided
written comments and suggestions All comments and suggestions were
consolidated In one chart, where the authors gave their critique
Consequently, the text of the Regulation was modified
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The main comment dUring this stage was provided by the Land
Committee, which assumed that the suggested procedures were not In

compliance with the eXisting Land Code of the Republic of Tatarstan A
detailed legal analysIs of the legislation was camed out In order to prove that
this was not the case It became clear that the Committee referred to an
article which does not apply to Kazan (an article about preliminary approval of
a construction site) where there IS an approved General Plan and City
development concept, and, therefore, a different article IS applied (Article 69,
which states that preliminary approval procedures are not applied If a General
Plan IS In place)

The testing of the second subject was accomplished In Kazan and
Novgorod for the form of the Certificate of Permitted Land Use There were
no comments In OPPOSition to this document Some comments on technical
Issues were presented which were taken Into account In the final version of
this document

As a whole, the representatives of the above-mentioned cities noted
that the suggested procedural plans and the form of the Certificate make It
pOSSible to arrange land allocation for development more rationally

In the second part of the Manual, a model lease agreement was the
subject of testing This test was accomplished In Kazan The administrative
agencies In charge of real estate transactions provided their comments on the
Lease Agreement The City'S MUnicipal Land Committee and Property
Committee gave detailed comments on the text of the agreement Members
of the Architecture Committee reviewed the suggested version and presented
their own draft agreement In addition, the Lease Agreement was checked In
detail for ItS compliance with Federal Law

The results of the testing show that, In general, mUnicipal authorities
agree with the suggested concept of the Lease Agreement All agencies
noted that the suggested Lease Agreement contains different methods for a
flexible relationship between the City and the developer, which makes It
pOSSible, on the one hand, to Improve the efficiency of mOnitoring developer's
actions, and, on the other hand, to prOVide him with more freedom and
opportunities for development

The comments of the Land Committee mainly touched upon techmcal
adjustment of the Lease Agreement to Kazan conditions The main proposal
of the Land Committee was to delete two sections from the Lease Agreement
which touch upon construction and installation of Infrastructure because, from
their pOint of View, they contradict Articles 19-21 of the Land Code of the
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Tatarstan Republic This Manual contains additional explanation of why these
ArtIcles are Important

The comments of the Property CommIttee were mostly concerned wIth
bnnglng thIs agreement Into compliance with the RF CIvIl Code In general,
these comments were taken Into account One of the most Important Issues
was the rental rate - the key Issue of any lease agreement The versIon
suggested by the Property Committee was Incorporated In this document as
the one which better meets the objective of attracting Investment

The version of the Lease Agreement suggested by the ArchItectural
Committee dIffered mostly In the form of the document In this verSion, all
condItions on construction and diSposition of leased property were simplifIed
and combined In major sections "Duties and Responsibilities of the
Administration", "Duties and ResponsIbilities of the Developer", "Failure to
Comply with the Terms of the Agreement and Penalties"

All comments were thoroughly analyzed and, as a rule, were
Incorporated In the Lease Agreement, except for cases where they
contradIcted the concept of this document Such comments served as an
indication to pay special attention to these Issues In the Manual

The first part of the Manual consists of two sections the first section
gives a critical analysIs of the eXisting procedures and POints out ways to
Improve them, the second section contains procedural recommendations for
the city adminIstration and project working groups In other words, the first
part prOVides general objectives to be translated Into concrete
recommendations applicable to real situations In cities In the second section
The AppendiX to the first sections contains procedural charts effective In
dIfferent cIties now, other analytical and informative matenal, as well as a
suggested form of the new document - Certificate of PermItted Land Use

The second part of the Manual consists of three sections, which
explaIn the distingUishing features of the long-term lease, and one section
which combines all long-term lease terms, and an appendiX whIch contams a
model Lease Agreement
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PART I

IMPROVING PROCEDURES FOR ALLOCATION OF LAND FOR
CONSTRUCTION

Improvement of the whole cycle of procedures which define the
process of granting land ownership rrghts and preparation, Implementation
and completion of construction mcludes the followmg steps

• preparation of a comparative chart which descrrbes the various options
regulated by the eXlstmg legal acts (RF and subject of the RF levels), or by
those which have not yet been legally described (Section 1 1 1 and
Appendix 1 1 and 1 2),

• a combmed assessment of the eXisting procedures m Russian cities from
the pomt of view of compliance with the reqUirements and conditions of
the developing real estate market (section 1 1 2 , Appendix 1 3)

• a detailed analysIs of eXlstmg procedures m cities (Section 1 2 1 )
mcludlng a comparison of different cases (Section 1 2 1 1 , AppendiX 1 1),
preparation and description of a chart on basIc procedures for land
allocation (Section 1 2 1 1 ), as well as an analysIs of the fundamental
documents which accompany the process under reView, such as
ARCHITECTURAL AND PLANNING ASSIGNMENT (Section 1 2 1 2,
AppendiX 1 7),

• development of proposals to Improve eXisting procedures m Cities (Section
1 2 2), Includmg preparation of a chart for step-by-step Improvement of
these procedures (Section 1 2 2 1 , AppendiX 1 6), description of the
Improved procedures m a local legal act the "Land Use Regulation"
(Section 1 222), preparation of the key documents which Will replace the
eXlstmg ones, such as ARCHITECTURAL AND PLANNING
ASSIGNMENT (Section 1 2 2 3 AppendiX 1 8)

1 1 AnalysIs and assessment of the eXlstmg process for
allocation of long-term land use rights for development projects m

Russian cities

A way to success In any busmess IS to understand the need for It In
conjunction with the current land use regulation and land development
relationship m Russia, thiS need IS understood by reallzmg that the eXlstmg
regulatory system can not be effective for a long time m a market
envIronment The emergence of different forms of ownership and
decentralization of management underway m Russia has lead to a number of
Inevitable consequences ThiS section deals with the nature of these
consequences, demonstrates the need for and purpose of the reforms to be
camed out, and shows a general approach to Implementing step-by-step
reforms
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1 1 1 Typological situations and current legal foundation In the
process of land allocation

In order to onent the work on a particular situation In the cities, a
typological scheme descnblng the whole range for allocation of land for
development IS needed The scheme should be based on a number of key
factors (typological charactenstlcs)

1 who allocates (sells) a land parcel (parcels),

• the state (the Russian Federation, a subject of the Russian Federation),

• mUnicipality,

• IndiViduals (natural persons or legal entities),

2 who acqUires (buys) a land parcel (parcels)

• the state (the Russian Federation, a subject of the Russian Federation),

• mUnicipality,

• IndiViduals (natural persons or legal entities),

3 what IS being allocated or sold (descnptlon of parcels or terntones)

• a land parcel or an undivided area,

• a land parcel (parcels) Within developed or undeveloped area,

• whether there IS a hlstoncal landmark or other protected hlstonc property,

• whether a parcel IS located In a hlstonc preservation zone or other type of
protected zones,

• other charactenstlcs of parcels or areas (forest, agncultural land or other)

4 the purpose for whIch a land parcel or an area IS allocated (sold)

• for allocation or transfer to the ownership of privatized enterprises,

• for allocation or transfer to the ownership of homeowners In
condominiums,

• for agncultural use,
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• for dachas and gardens,

• for private residential development,

• for other development,

• for subdivIsion by developers with subsequent construction of engineering
Infrastructure and sale of developed parcels to Individual bUIlders (or sale
of completed housing and land upon completion of construction by the
developer),

• for other purposes

5 what public authorities participate In the approval process

• the Russian Federation,

• subjects of the Russian Federation,

• agencies of local self-administration,

• dual subordination

A combination of the above mentioned characteristics provides a
number of basIc typological situations that can be studied In more detail The
principle for formation of the key typological situations IS given In a table In
Appendix 1 1 The proposed model IS designed to

• describe a general regulatory context within which the proposals for
particular cities on modification of the current regulatory schemes can be
analyzed and prepared,

• provide a full set of regulatory documents (of the Russian Federation,
subjects of the Russian Federation, local administrations) describing the
current procedures applicable to various situations,

• Identify "regulatory gaps" and inCOnsistencies, clauses to be amended or
refined, etc, In the current regulatory system

The basIs for the current City planning regulation - initial land allocation
to IndIVIduals (natural persons or legal entities) by the authOrities, and the
preparation, Implementation and completion of construction - IS established In
the laws and legal acts at different levels of the RF, subjects of the RF, local
governments At the RF level, there are laws of the RF, PreSidential decrees,
Resolutions of the RF government, and other legal acts drafted by different
ministries of the RF government The list of the basIc legal documents IS
prOVided In AppendiX 1 2

An analySIS of these documents and the appropriate regulatory
documents of a number of subjects of the Russian Federation (The Republic
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of Tatarstan, Novgorod, Tver, LenIngrad oblasts, cities of Moscow and St
Petersburg) and local self-governance agencies (of Novgorod, Tver, Irkutsk,
Kazan, Samara) makes It possible to describe In the next section the current
Russian land use and development regulatory system

1 1 2 General overview of the current Russian regulatory system of land
use and land development and an analysIs of Its adequacy for the
requirements and conditions of the developmg real estate market

The current system of the Initial allocation of land parcels for
development to IndiViduals (legal and natural entities) by public authorities
can be summarized (step-by-step) In the folloWIng way

• application for land allocation for project design, preparation and approval
of the preliminary choice of a land parcel for targeted use, design permit,
preparation of an Architectural and PlannIng Assignment for design, lease
of a land parcel for the design period,

• preparation and approval of design estimates, application for allocation of
a land parcel for development, decIsion on allocation of a land parcel for
development,

• site surveying, land lease agreement for the term of construction, bUilding
permit,

• construction,

• project acceptance and registration,

• acquiring documents to certify long-term land use

The process desCribed above may vary In different cities However, the
variations do not affect the fundamental nature of the eXisting system two
types of rights - rights to develop (that IS, rights to modify the real property
directly or Indirectly by deSignIng and bUildIng), and rights to hold land parcels
are so closely Interconnected that the long-term land use rights can not
emerge In full until an Investor undertakes direct or Indirect action and makes
Investments In real property that does not belong to him yet The current
system In RUSSia IS opposite to the one adopted In countries with developed
market economies there, as a rule, first long-term land use rights are
acquired, and only afterwards owners begIn to develop the parcels belonging
to them In RUSSia one has to prepare deSigns, bUild real property, register It,
and only after that does he have the nght to apply for long-term land use The
figure In AppendiX 1 3 Illustrates the "topsy-turvy" nature of the RUSSian
system
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Understanding the reasons that have lead to this legally ambiguous
situation and ItS consequences IS a clue to understanding the gist of the
current system In place In RUSSia

The reasons that have lead to this situation may be described as
follows

• In the preparation of the legal and regulatory documents that have
established the baSIC contours of the current system, possible
consequences of changes underway In the country, and especially the
changes In forms of ownership and their Impact on the RUSSian urban
development regulatory system, were not recognized (and, these
consequences have stili not been adequately recognized),

• the former non-market SOCialist system of land allocation for development
was mechanically applied to the fundamentally new market conditions
(either the pOSSibilities of this old system and ItS "flexibility" were
overrated, or other mechanisms and other urban development regulatory
systems were unknown, or both),

• the tranSition from a non-market urban development regulatory system to
a new market one can not be achieved In "one pass" by virtue of one
regulatory document Such a tranSition IS only pOSSible based on a
package of regulatory documents to be prepared locally, thiS should be
understood to be, at a minimum a) the need for such documents, b) what
they should contain from the factual and legal pOInt of View, c) the need
for administrative and procedural changes In addition, there should be the
political Will to make these changes, experts who know how to make them,
and the time and money to pay for preparation of these documents

AnalyZing the reasons listed above, one may conclude that the present
Situation IS qUite understandable It IS hard to expect that from the very start
there could be profound political and profeSSional inSight But there IS more
than that a danger that a mistake made once may be repeated several times
The first regulatory documents were followed by others that continued to
"reinforce" the old system despite the fact that It was poorly SUited to new
market conditions It has ended In a VICIOUS Circle, a way out of which should
be found as soon as pOSSible ThiS Issue Will be addressed In other sections
of thiS Manual and In other Manuals to be prepared under thiS project

Let us have a closer look at the system In RUSSia, ItS ongln and
SUitability to the reqUirements and conditions of the developing real estate
market

At the extremes, there are two different approaches to urban
development regulation - non-market and market
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The first, the non-market one, IS based on the fundamentals of the
socialist economic system 1) real estate, including land, belongs to one
owner - the state, and hence can not circulate, In other words, It can not
change hands, 2) the characteristics of real estate directly depend on the
concrete plans of a developer-Investor (In thiS case It IS the state or an
agency representing It), and are deSignated by targeted use of each parcel, 3)
these characteristics have the status of technical specifications (but not
regulatory restrictions) developed In the deSign process (but not before It
starts) only for the parcels deSignated for development (but not for the entire
terntory beforehand) Under such conditions the question about acqUiring
nghts to a land parcel by a developer does not even anse until he starts
deSigning, since the developer (always represented by the state) does not
need any such rights he already enJoys them (the land parcel does not
change hands), and the question when general development requirements
are developed - before, dUring or after the deSign IS completed - does not
matter for such a developer

The second approach used In countrres With developed market
economy IS based on three Interrelated fundamentals, each subsequent one
being based on the prevIous one 1) there should be conditions for free
clrculalon of real estate, In other words, for continuous transfer of property
nghts from one party to another, 2) the characteristics of real estate which
define the possibilities of ItS use now and In the future, as well as
development reqUirements, should be established In advance and should be
relatively Independent of the concrete plans of temporary holders of real
estate (those to whom It belongs today or Will belong In the near future), 3)
the established characteristics should have the status of legal regulations (not
Just technical specifications), should cover all land parcels Within established
terntones (zones) and be applied as development rules and restnctlons The
two latter fundamentals make It possible to Implement the first one (real
estate sales) by diVing the nghts of ownership and development as a rule,
first the long-term use rights to land parcels and other real property Units
formed as legal subjects are acqUired, and afterwards owners prepare and
Implement development projects Thus, nghts to land parcels (including, long
term lease) are guaranteed, which allows one to use land parcels as a
collateral to get a loan to finance the development ThiS makes It possible to
accelerate the development process for IndIVIdual real property and for the
entire City

At present In RUSSia, there IS a mixture of two contradictory market and
non-market approaches In place The contradiction lies In the fact that, on the
one hand, the Intention to provide for the transfer of real estate from one party
to another (first of all, the transfer of land parcels from mUnicipalities to
pnvate owners) IS declared, while on the other hand, the methods used are
derrved from the old non-market practice (for Instance, the two last
fundamentals of the socialist approach)
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The key flaws of the current system come down to the following

• Investors do not have legal information on potential Investments In real
estate,

• developers do not have guaranteed long-term land use nghts,

• real estate owners can not respond promptly to the changing market
situation

A more detailed descnptlon of the above mentioned flaws IS given
below
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Investors do not have legal information on potential Investments In real
estate

Before when there was only one land holder - the state, there was no
need to establish a precise fixed form of land ownership At every stage of
any city planning actions, the property owner did not change, therefore, the
nghts regarding nature and parameters of the land use could be modified at
the discretion of government offiCials without any time limits or any need to
complete the legal aspect of thiS process

ThiS Situation of permanent legal uncertainty stili eXists If the Issue IS
addressed more carefully, It IS eVident that property nghts are not established
at any stage of the city planning process, In other words, the lists of permitted
types of uses and permitted construction alterations are not established for
defined temtonal zones (for example, It IS not done In the Master Plan) The
documents of a subsequent stage (site plan), amends the prevIous one and
eliminates It (The Master Plan) because the first one IS more powerful as far
as the area being designed IS concerned But the amendments at thiS stage
assume more changes In the document of the subsequent stage (block
development plan or land parcel development plan), which again, from the
legal POint of View, eliminates the document of the prevIous stage (site plan)
Everything ends up with a "targeted use" for a particular land parcel ThiS
Situation contradicts the market pnnclple of "freedom of chOice" In a
competitive environment for more effiCient use of land

The prevIous and current systems of city planning documents do not
provide any Information on what IS permitted and what IS prohibited on
particular land (Without preliminary complicated, and not guaranteed,
procedures of design work for a particular parcel) Hence, there IS no
foundation for a frUitful exchange between the City administration and a
potential Investor

Developers do not have guaranteed

long-term possessory nghts to the land

From the legal pOInt of View, currently, almost everywhere there IS a
contradictory situation where construction alteratIons to real estate are made
by entities who do not possess thiS property on a long-term basIs In the
market environment, the land IS purchased first, and then full-scale design
work and additional construction are camed out In thiS country, the developer
has to design, bUild and register the Site, and then file an application for long
term possessory nghts In other words the Situation IS "Just qUite the
opposite" Why IS thiS the case?
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The fact IS that In order to acqUire land before commencement of full
scale design and actual construction, the land parcel should be surveyed by
"somebody" This "somebody" IS the City which was supposed to establish
(regarding large areas) certain restnctlons In the form of a list of permitted
uses, maximum construction dimensions and parameters on this land even
before the design But such charactenstlcs are not set This legal gap IS filled
by the procedure for preliminary site location approval which establishes
these parameters But every time this IS done on a case-by-case basIs

When the deCISion on Investment feasibility IS made by an Investor, It
appears that these charactenstlcs are not set and In addition, there IS no
foundation for acquIsition of long-term possessory rights to the land This IS
the result of the fact that the current City plannrng documentation system does
not require the development of these parameters for parcel located Within
massive urban areas

The result IS a high degree of uncertainty and slgnrficant risk being
taken by Investors while carrying out Investment projects, as well as additional
expenses and time spent on Inrtlal stages, and the lack of a real basIs to form
a mortgage system

Real estate owners can not respond promptly

to the changing market environment

The current system of plannrng resembles moving from the big end of
a funnel to the small end the Inrtlal (at the Inrtlal plannrng stages) there IS
rather Wide range of permitted uses of property, step-by-step (through the
intermediate plannrng stages) becomes narrower and narrower (by adding
more details) until It IS narrowed down to "a targeted use", established and
fixed by an approved plan for the particular site The targeted use does not
provide any freedom of choice It specifically states "the permitted use IS
what IS permitted" The targeted use IS very strongly "tied" to the site dunng
the transfer of the site from one owner to another The eXisting procedures
are more likely to protect the unchangeable targeted use than to support any
changes to It The latter IS always accompanred by considerable procedural
hurdles

Under this approach, the owners are unable to qUickly solve Issues of
functional adaptation of their property to the market environment and to
qUickly sWitch to more effiCient types of uses
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The analysIs carned out has lead to the conclusion that the urban
development regulatory system In place In Russia does not provide for
effective land use In cities and needs changing

1 2 Recommendations for City administrations on Improving the
process of allocation of long-term land use rights, preparation and

Implementation of development projects

Matenals In this section are based on matenals of the prevIous one,
where they are extended up to practical recommendations The section
Includes the analySIS of the procedures eXisting In a particular City and
suggestions on their Improvement Matenals from Novgorod, Kazan, Moscow,
St Petersburg and other Cities were used while wntlng thiS section

121 AnalySIS of eXisting procedures

The analySIS IS based on a three-step scheme At the beginning a
claSSification of the whole range of land allocation procedures IS presented
Further, so to say a "baSIC procedure" IS determined out of thiS vanety and
descnbed ThiS procedure makes It pOSSible to descnbe In detail all essential
features of the eXisting situation Then one of the main documents of the
eXisting procedures - Architectural Planning Assignment - IS analyzed ThiS
document Will make It pOSSible to sharply focus attention on speCific features
of the process and to emphaSize ItS differences from the procedures
practiced In a market environment

1 2 1 1 Similarity of the eXisting procedures

Step-by-step description of eXisting land allocation procedures through
negotiations With an applicant

ThiS part of the analySIS was conducted based on the example of the
City of Kazan The basIc legal acts which were valid In the city In the time of
the Project beginning IS set forth In AppendiX 1 4

The Situation In the City related to allocation of nghts to land parcels
and to construction can be diVided Into three baSIC groups

1 "LegaliZing" prevIous rights,

2 Construction alterations to real estate by persons who had
preViously acqUired long-term possessory rights to It,

3 The Initial allocation of land parcels by city authontles to natural
persons and legal entities for construction and reconstruction,
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The first group of cases IS related to the legal registration or re
registration of rights to land parcels There are actual possessors of these
rights, but the documents had not been registered In the proper manner for
whatever reasons ThiS group of cases mcludes those cases related to the
change from one type of right to another for example the change of a right to
an Inheritable life estate m a land parcel to an ownership right

The second group of cases IS related to addmg floors to or rebulldmg
eXisting facIlities which are already possessed by someone

The third group of cases IS of the greatest mterest to us A typology of
these cases follows

3 The mltlal allocation of land parcels by city authontles to natural
persons and legal entities for construction and reconstruction

3 4 The City authorities take the InItiative by preparing sketch plans and
other documents and by organIzmg

3 1 5 Tenders (auctions, bids) regardmg

• a smgle land parcel,

• large parcels (undivided areas, blocks),

3 1 6 Direct negotiations with bidders for possession of real
estate or mvestors related to

• a Single land parcel,

• large parcels (undivided areas, blocks),

3 7 Natural persons and legal entities take the InItiative by submlttmg
an application to the city admmlstratlon for allocation of

3 2 8 A smgle land parcel for

• Individual reSidential construction,

• garages,

• trade pavilions or kiosks,

• other purposes,

3 29 Large parcels (undivided areas or blocks)for

• reSidential construction,

• construction of cooperative garages,

• parkmg lots,

• other purposes
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In the context of our task, case 32 1 IS of greatest Interest the
allocation of land parcels by the City administration for construction based on
the application of natural persons and legal entities

In summary, the sequence of the entire cycle of the process being
reviewed (from beginning to end) IS

1 Application for allocation of a land parcel for design and
construction

2 Resolution of the head of the City administration allocatmg the
parcel for the design period and authorlzmg design The resolution
shall contam as an attachment ( or the follOWing documents are
prepared based on the resolution)

• short-term land lease for the design period,

• a design permit

3 Architectural agencies and other agencies should prepare a design
certificate which Includes

• Architectural Planning Assignment for the project design

• technical conditions for connectmg to the city engineering
and technical mfrastructure network

4 The development and approval of the construction documents

5 Resolution of the head of the City administration allocatmg a
land parcel for construction The resolution should contam as an
attachment (or the follOWing documents are prepared based on the
resolution)

• a short-term land lease for the construction period

6 The construction permit (for construction and assembly)

7 Construction

8 Commlsslonmg of the completed facIlity

9 Registration of the new real estate

10 Application to record title to the land

11 Resolution of the head of the City administration allocating the
nght of long-term possession of the land parcel (In the form of a
long-term lease or ownership)

12 Conclusion of an agreement for long-term possession of the land or
government's Issuance of a title to the land parcel
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A characteristic feature IS the fact that a minimum of three resolutions
of the head of the City administration (see the bold text) are reqUired to obtain
long-term possessory rights for each land parcel

1 2 1 2 ARCHITECTURAL AND PLANNING ASSIGNMENT 

m the context of eXlstmg procedures

The substance of the eXlstmg procedures can be shown by an analysIs
of one of the key documents - the APZ (Architectural and Planning
Assignment)

This section touches upon the documents which are effective m
Moscow (City Planning Conclusion), St -Petersburg (City Planmng Certificate
of a Land Parcel), Kazan (Construction Certificate) All these documents
Include APZ (sometimes In a modified form) as an Integral part and as a basIs
for the eXisting procedures The process In Moscow IS more detailed than In
any other City Here there IS a chain of attempts aimed at adapting the
prevIous city planmng system to new conditions Therefore, the analysIs of
what IS gOIng on In the capital IS very Important from two pOints of view First
of all, because the procedures effective In Moscow may describe the situation
as a whole In the RF Secondly, by such an analysIs It IS worth answering the
question whether an adjustment of the prevIous non-market (socialist) City
planmng system to the eXlstmg market environment IS possible, and whether
the capital's experience can be applied to other Russian cities

The package of documents used In Moscow on the pre-design stage IS
presented In Appendix 1 5 The analysIs of these documents makes It
possible to single out four main propositions

Proposition one The list of documents formalizes only the first pre
design or pre-construction stage of the Investment and construction process
There are several other stages which follow development and approval of
the architectural and construction documents, acqUisition of a construction
permit and ItS Implementation commissIoning of the completed facIlity, final
registration of long-term possessory rrghts to land

According to the results of the work the applicant has already paid for
at this pre-design stage, the follOWing documents are granted to him

a) design permit (development of architectural and construction
documentation),

b) short-term land lease for design period, I e development of
architectural and construction documentation,
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The legal aspect of the permitting documentation preparation process
(based on the approprrate documents) IS almost, or even more than, a year
But the time for development of the architectural concept (which IS not limited)
IS not Included

An Investor has to spend a lot of time and resources In exchange
for the right to spend more resources and time In order to prolong the
right to spend more expenses for an unguaranteed promise to obtain at
the end of this permanently extended process an ownership right for a
facIlity bUilt by him and long-term land lease

Proposition two The pre-design stage of the Investment and
construction process IS organized so that there IS not only one design
assignment (APZ transferred Into city planning conclusion) but four

• architectural concept of land development,

• assignment for preparation of the Initial permitting documentation,

• City planning conclusion (the actual APZ)

• assignment by the customer to his contractor-designer to prepare
architectural and construction documents which shall be approved
by the administration authorrtles which have already Issued and
approved the documents of the prevIous stage

The fact of such a big varrety of different assignments proves the
follOWing

1 The city lacks legislation (maximum and minimum parameters,
restrrctlons) on the use and development of land parcels One can
say that such standards are listed In the City planning documents, If
It was not for the fact of subsequent multiple actions to establish
such standards which means that they are not set forth In the city
planning documents, but Just mentioned there and do not have any
legal Impact on the City administration and Investors These
standards are usually established individually for those land parcels
In which Investors are Interested (at the beginning of the pre-design
stage while developing initial permitting documents, and then at the
design stage, while prepanng and developing architectural and
construction documents)

2 The pre-design process appears to be very complicated
because of duplication of similar actions by different
administration departments (movement from one assignment
to another) which are paid for by the applicant First, Investors
pay for the services of one of the agencies In the Architectural and
Planning Department (APD) which prepares an architectural
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concept of the development, then fees to the agenCIes which are
Involved In the preparation of Inrtlal permitting documents Including
the city plannrng conclusions ( most of which were prepared by the
architectural concept),

3 The eXisting procedures are based on a legal paradox which has
not Just formal but financial consequences The customer does not
have a rrght to start deSign work without a permit In order to obtain
such a permit he must file an application which contains a deSign
completed before the official permit for deSign work (architectural
concept of development) IS Issued In other words, this means that
the current system IS based on the prrnclple "If It IS not permitted,
but you really want to, you can" Such a concept can be developed
only by the state deSign agencies of the APD system The eXisting
procedures make It pOSSible for the state authorrtles to monopolize
the rrght for Investment and construction Inrtlatlves, to exercise
control over this process, and to receive additional out-of-budget
funds for payment of such services In international city plannrng
practice, the substance of these documents usually bOIls down to
the establishment of legal restrrctlOns for land use and construction
Improvements to real estate, which can be treated as satisfaction of
public needs Naturally, the satisfaction of public needs must be
funded from the City budget, I e at the expense of the taxpayers
Here we deal with a "made In RUSSia" paradox government
agencies which are to fulfill certain public functions can be paid
twice for one and the same work The first time - from the budget
for fulfillment of public functions (which actually were not fulfilled),
and the second time - by prrvate entities who, as taxpayers, have
already paid twice for this work, but who, according to the eXisting
procedures, have to pay additional money for the work which has
been paid for twice, but has not been completed

Proposition three What exactly does the pre-deSign stage of the
Investment and construction process establish?

In Moscow (as In many RUSSian cities), the pre-deSign stage
established spatial, techmcal and other characterrstlcs and parameters for
deSign of a particular faCIlity on land prOVided on a temporary baSIS
Moreover, a time limit, usually up to two years, IS established durmg which
these charactenstlcs and parameters are valid

Such characterrstlcs and parameters are set by direct orders
assignments for construction and contain the following
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a) functional purpose of the facIlity (according to the official
documents of the Moscow government and the prefectures of the
administrative regions),

b) estimated lot size (an approximate figure of the lot area proves that
the lot has not been legally formed yet Within ItS boundarres This
can take place after the project IS approved), area of development,
total area of the faCIlity, number of floors, green space area,

c) requirements and recommendations for design permits

• according to the location Within the City

• City development factors

• orrentatlon

• view COrridors

• visual links

• compliance With hlstorrcal development lines

• according to architectural design

• compOSition

• silhouette

• dimensions In comparrson With surrounding bUildings

• recommended bUilding materral of walls

• according to efficient land use

• according to use of ground floors

• according to public services and amenities proVided

• according to night-time lightening

• according to arrangement of construction

• speCial conditions

• according to "red lines" (one more proof that land
parcels are not legally formed)

• demolition of bUildings and their preservation In

hlstorrcal areas

d) Directions on development and approval procedures for preparation of
architectural and construction documents regarding a particular site

It IS very Important to understand that the pre-deSign stage of the
eXisting procedures does not establish the rrghts for permitted use and
construction on land (not restrrcted by time limits), but It establishes
temporary characteristics and parameters for deSign of a particular site on a
land parcel proVided on a temporary baSIS for one or two years
Consequently, the whole process of preparation of the initial permitting
documents (together With a long list of the reqUired documents
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including City planning and other conclusions) IS an administrative and
technical action which loses Its legal effect upon completion of the
Investment cycle Actually, If after some time the owner of a land parcel or a
bUilding (the prevIous one or ItS successor) desires to carry out additional
construction or reconstruction, then the same procedures for preparation of
permitting and construction documentatIon shall be applied but In this case
regarding a different Investment and construction project, regardless of the
fact that ItS Implementation IS planned to take place on the same land parcel
If the owner of the bUilding (who constructed It according to specially
prepared Initial permitting and other documents)wants to sell the bUilding,
then the new owner must use It according to purposes listed In the previously
approved documents If the new owner wants to change the targeted use of
the bUilding, then he again shall go though preparation of InitIal permitting
documents and he cannot be sure that a new type of use will be permitted
The fact IS that an individual system of legaliZing land parcels IS
operating according to the principal of a "three-layer sieve" The choice
of characteristics and parameters relates to the following

a) a particular land parcel

b) a particular Investment and construction project

c) every attempt to change targeted use of a land parcel

The last Item can take place based on appropnate documents of the
Moscow government or prefectures of administrative dlstncts According to
these procedures, neither the owner, Investor or the administration
Itself knows In advance what the targeted use of the land parcel IS
(except for the one eXisting at that time) In order to find out It IS required
necessary to go through another cycle of preparation of Initial permitting
documents The systems starts to reproduce and support Itself EVidently,
thiS IS done not for the benefit of those who use thiS system, but for those
who serve and support It the way It IS (not free of charge, of course)

Another specific feature of the eXisting procedures IS that the list of
characteristics and parameters assigned to an Investor IS extremely
large and covers everything that can be regulated regarding
construction ThiS means that there appears to be a City monopoly on
Investment and construction initiative The Investor's freedom of chOice IS
minimized And If there IS no enough freedom, an Investor Will hardly try to
Implement his construction plans In a city which depnves him of free chOice

ProposItion four It IS stili unclear on what basIs and how these
charactenstlcs and land use parameters are established? It IS obVIOUS that
some documentary foundation IS needed to establish them In thIS Situation,
there are two methods One differs from the other by ItS legal status and the
substance of these foundations as well as by how they are used
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The first method (which has not been properly disseminated) legal
zOning documents can be used as such basIs

The second method (which IS stili effective almost In most Russian
cities) approved city-planning documents (the Master Plan, Concepts for City
District Development, Detailed Design Plans) are used as the basIs

The prevIous analySIS (refer to section 1 1 2) shows that the city
planning documents are drafted so that they are not complete from a legal
pOint of view This fact IS very Important for understanding the essence of the
eXisting procedures Logically, the pre-deSign stage IS rather necessary,
espeCially ItS development Within the framework of a number of asslgnments
conclUSions including the APZ

Actually, It IS not pOSSible to SWitch from the City planning documents
(In their present condition) to design of a particular faCIlity on particular land
Another assignment (a bridge) What IS thiS the basIs of thiS "bridge" and how
IS It made? There are two main types of foundation for preparation of a city
planning conclUSion or APZ

a) city planmng document

b) creatiVity of administrative agencies

Neither of them has fixed, formally defined boundaries Therefore, the
deCISion-making process depends on indiVidual interpretation of
administration offiCials who act on their own And, In prinCiple, there
can not be any other way wlthm thiS system

A good example of the eVident lack of these boundaries IS the City
planning conclUSion, so called "reqUirements and recommendations for
deSign work", or more preCisely, the ImpOSSibility of distingUishing (at first
glance) - requirements from recommendations An Investor, while organizing
a project, can be reqUired In the form of recommendations, or recommended
In the form of reqUirements, to comply With rather sophisticated and unclear
conditions such as, for example, to take Into account "city forming factors,
orientation, perception zones, Visual links, compOSition, Silhouette,
dimenSions In comparison With surrounding bUildings" An Investor, receiving
such "requirements-recommendations", tries to separate the one from the
other, I e what must be accomplished and what IS not mandatory But on
second thought, It turns out that there IS no need to separate one from the
other The fact IS that there are no recommendations, all of them are
requirements The very fact that the City planmng conclUSion contains these
conditions means that they must be taken Into account, otherwise, the project
Will not be approved at subsequent stages, and the process Will stop In other
words, what emerged as "recommendations" In the administrative agencies, IS
mandatory for the Investor and hiS contractors
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Once started, administrative creativity becomes "more and more
popular" and continues even beyond the pre-design stage The requirements,
formed at this stage, can be modified, amended and added to new
"requirements-recommendations" at subsequent stages of approval of the
architectural and construction documents An Investor IS permanently "on the
short leash", and the administration, which periodically changes Its own
"conditions-reqUirements", has a right from time to time to provide the Investor
with new "portions" of requirements The Investment and construction
process IS organized so that conditions and requirements for Its
Implementation are set forth not only In the beginning, but also
afterwards, as the project IS approved at different stages An Investor,
being aware of the drawbacks of the eXisting procedures, either "starts to
play", hoping that finally he will understand the rules of thiS game and will not
lose, or does not "play" at all The eXisting procedures somehow act as a "a
sieve" In Investment selection It only permits access to the city to major and
"connected" Investors with excess money (that makes It possible to overcome
procedural labyrinths easily and without delays, which are not bamers to big
money) Other medium and small Investors have to face bamers that are hard
to overcome

The fact that the eXisting procedure IS based on the principle of
"discretionary decIsions", deprives the participants of the Investment
and construction process of the opportUnity to rely on legal criteria to
resolve disputes on the legal and Illegal requirements and conditions It
turns out that these reqUirements and conditions are true In advance
because the administration has a right to establish them, I e the
administration IS always right In such a Situation, there IS no formal
basIs for appeals, including courts, WhiCh, basically, are deprived from
protecting rights In thiS process

Let us summarize the main conclusions from the APZ analysIs (or city
planning conclUSion as version of It)

1 a multy-stage process for allocating long-term lease rights for
construction,

2 a multiplicity of tasks and stages of the same type and their
preparation of them at the pre-deSign stage along with multiple
duplication of actions In their preparation,

3 repetition of adminIstrative actions In preparation of Initial permitting
documentation regarding every speCific land parcel, every
Investment project, every attempt to change targeted use of land,

4 multiple clarifications of conditions and reqUirements for
Implementation of Investment and construction projects dUring the
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whole process from beglnnrng to end with a dominating principle of
"individual decIsion-making"

All these provIsions, essentially, reflect the same universal
characteristic every phase of the process IS legally Incomplete and unclear
Clear legal conditions are very Important to an Investor He can reach this
level of certainty only one way - by gOing through the whole process But even
then, the completion of the process can stili be vague (from the pOint of view
of the rights obtained to the real estate) For example, In order to change the
targeted use of land or make construction alterations, the Investor must start
all over again, beglnnrng With preparation of the Inrtlal permitting documents

From the above analySIS, we can draw two main conclUSions

1 An urban regulatory system based on multiple duplication of the
same type of actions, which generates legal uncertainly and
Incompleteness regarding Issues on the use of land and real
property, Will always be ineffective and time-consuming

2 Experience has shown that all attempts to adapt a "non-market"
SOCialist system of urban regulation to the market environment have
been In vain Moreover, such attempts make the Situation even worse
and keep the system from getting out of the "legal dead-end" where
It has found Itself due to inertia

1 2 2 Suggestions to Improve the eXisting procedures

1 2 2 1 Concept for successive Improvement of

eXisting procedures

The follOWing proposals were developed based on the experience of
the zoning documents prepared (local legal acts - "Land Use Regulations") In
a number of RUSSian Cities

In order to make a proper tranSition to a new system of land allocation
for construction (and further to a new urban plannrng system), we need
precise answers to two questions

• what are the purposes of the tranSition and what IS the concept for their
Implementation,

• what are the speCific features of the InrtIal transitional stage

The main purpose of the future tranSition IS to prOVide for a step
by-step movement from the eXisting "discretionary deCISion" method to
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one based on legal zoning and subdivIsion of land Into land parcels as
legal umts of real property

This main purpose can be divided Into several characteristic
provIsions

1 It IS Important to make move towards new procedures to grant
land ownership rights for construction prior to the beginning
of the Investment and construction process, and not at the
end, which IS the current practice

2 The process shall be proceed In two parallel, connected and
synchronized directions

• direction 1 - preparation of zoning documents (the zOning
map and parameters of permitted real estate uses for every
zone) which establish land use restrictions regarding
permitted types of use and parameters for construction
alterations, preparation of subdiVISion plans of the city
establishing fixed boundaries for land parcels as legal real
estate Units The first direction, removing the legal
uncertainty and substantive vagueness from the
prevIous City planning documents, provides a precise
legal basIs for the decIsion-making process and
provides for changing the procedures for document
approval which are Implemented within the framework of
the second direction,

• direction 2 - changing the eXisting City planning procedures
based on legal documents prepared according to direction

3 Step-by-step completion of the package of legal documents
should be linked with the same step-by-step shift of the time
for granting (obtaining) long-term lease rights from the end of
the process to the beginning

The last provIsion proVides for the substance of a step-by-step shift to
a new City planning system The essence of thiS concept becomes clear after
the follOWing question IS answered Why can't thiS modified system be
Implemented by a one-step action, for example, by a law or another legal act,
and what would thiS step-by-step transformation look like?

Implementation of a zOning system takes time ThiS IS connected With
technical, organizational and administrative conditions

First, preparation of the zOning documents IS connected With resolution
of unfamiliar problems These problems baSically refer to establishment of
land parcels and development parameters regarding different types of
territOrial zones Such tasks can be conSidered new because the prevIous
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practice was orrented toward establishing parameters for large City areas such
as dlstrrcts and blocks, and not for land parcels Therefore, the solution to this
problem IS linked to an analysIs and modification of the eXisting standards In
order to adjust them to the zOning requirements

Second, a City planning system based on legal zOning requires a
modification of documents, their substance and style, as well as modification
of administrative procedures connected with this process This also requires
time and practical experrence with further explanation of this experrence In
precisely drafted legal acts

All this requires the cities, which have decided to Improve their City
planning system, to develop a conceptual chart for step-by-step
Implementation of legal zOning taking Into account the specific features of the
cities The follOWing main provIsions could be the same for these charts

• defining two main stages of this process stage one- preparation
and approval of a local legal act - "Land Use ZOning Regulations",
stage two - expanding the eXisting Regulation by introducing
changes and amendments concerning the established procedures,

• stage one - preparation of Land Use Zoning Regulations In
order to resolve a "dual" problem to make this document
work from the date of ItS adoption and to provide for ItS
Implementation and development within the framework of the
Initial structure Regarding the definition of real estate use
rrghts, the Regulation provides a detailed list of permitted
uses of real estate located within different terntorral zones,
but It does not yet list parameters of permitted construction
(except, perhaps, for rather simple residential zones where
establishment of such parameters can be easy even at the
Initial stage of the preparation of the draft Regulations
Establishment of parameters for other zones IS postponed till
the second stage, connected with amendment to specific
sections of the Regulation,

• stage two - preparation of amendments to the eXisting
Regulation (prrmarrly regarding maximum and minimum
standards for permitted construction on land located within
the zones for which such parameters have not been
developed), preparation of subdivIsion plans where the City
IS divided Into land parcels which are legal real estate Units

The example of such a concept developed for Novgorod IS presented
In the form of a chart IS given In the Appendix
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1 2 2 2 DlstmgUlshmg features of the Initial

stage of transformation Fate of such documents

as ARCHITECTURAL AND PLANNING ASSIGNMENT wlthm

new City plannmg regulation

Let us look at how the process of granting (acquiring) land nghts for
construction changes dunng the first stage, after the Initial Implementation of
the Land Use Regulations On the first stage there are a) two types of
terrltonal zones - with a complete and Incomplete set of zoning parameters
and b) two main types of procedures regarding granting (acqulnng) of land
rights related to these zones

Procedures Applied within Zones with

a Complete Set of Zoning Parameters

A complete set of zOning parameters means that regarding a specific
zone, the following characteristics and parameters are established for all
parcels located within the zone

A Types of Permitted Land Use, which Include

• main permitted real estate uses, which can not be prohibited
by the City administration If all construction and safety
standards and other mandatory reqUirements were taken
Into account,

• permitted real estate uses which are auxIliary to the main
types of uses, If there IS no main permitted use established
on a land parcel, the auxIliary one can not be considered as
the main type of use and IS prohibited, unless otherwise
provided by the Regulation regarding speCific cases and
location of real estate,

• real estate uses which reqUire special approval by public
heanngs according to the established procedures,

Real estate uses which are not on the Regulation list shall be
conSidered prohibited for a speCific territorial zone and can not be permitted
even accordmg to special approval procedures The list of the Regulation can
be amended and changed In compliance With the eXlstmg procedures

Usually, several permitted real estate uses are established for every
territorial zone
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Legal entities and natural persons who have long-term possessory
rights to real estate enJoy the right to choose and change uses (permitted as
main and auxIliary wlthm specific terntorlal zones) If alterations to real estate
do not Involve major Improvements, It IS necessary to mform the city
admmlstratlon about the change from one type of use to another If such
alterations do mvolve major Improvements, a construction permit IS required
and It IS necessary to mform appropriate City agencies about the change from
one type of use to another

B A List of Maximum and Minimum Parameters of Permitted Real
Estate Uses which may mclude

• minimum sizes of land parcels mcludlng Imeal sizes of
maximum Width of land parcels along the front Side of the
street (vehicular passageways) and maximum depth of land
parcels,

• minimum setbacks from parcel boundaries,

• maximum height of bUIldmgs,

• maximum development ratio (ratio of total developed land
parcel space to total vacant space),

• maximum coverage ratio (ratio of total area of all structures
(which already eXist or can be constructed) on a land parcel
to total land parcel area

A combmatlon of the aforementioned parameters and their maximum
and mmlmum values are established mdlvldually for each terntorlal zone

The presence of the aforementioned characteristics and parameters
along with fixed boundaries of land parcels means that

• such land parcels were legalized and long-term lease rights for
such land parcels can be granted without any additional actions
(except for those, connected with establishment of additional land
use restrictions, for example, an agreement on public servitudes),

• such documents as the APZ are not needed any more, zonmg
parameters shall be used as the basIs for development and further
approval of architectural and construction documents

Wlthm territorial zones for which there IS a complete set of zonmg
parameters, long-term lease rights for construction (m the form of
private ownership or long-term lease for 49 years) can be granted prior
to the development of the architectural and construction documents
Documents such as the APZ shall be abohshed
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Procedures Applied within Zones with an

Incomplete Set of Zonrng Parameters

An Incomplete set of zonrng parameters means that permitted real
estate uses, regarding a specific zone and all parcels located within this
zone, were established for this zone except for maximum and mlnrmum
parameters for construction alterations

Durmg the transitional penod (pnor to the establishment of a complete
set of zonrng parameters) there are three different versions of a city plannmg
regulatory system which may be Implemented by the City admlnrstratlon
within these zones

Version 1 A moratorium on granting new land parcels for
construction This action IS possible If there IS a set period of time dUring
which It IS valid First of all, this time period should not be long, secondly, It
should be linked with the city administration's responsibility to develop and
approve missing zonrng parameters prior to the last date of the moratorium
After the moratorium IS established, the City plannrng system (regardmg
granting long-term lease rights for construction, development and approval of
architectural and construction documents) shall operate as described above

Version 2 The missing construction parameters shall be
developed according to the eXisting procedures, Ie, according to three
steps

a) development of an architectural concept (or a pre
deSign proposal or a feasibility study) by the
customer,

b) preparation of an APZ (an Interdepartmental
technical document) by the appropriate City
planning agency,

c) approval the architectural and construction
documents by the "mterested government
agencies"

The substance of the APZ shall be limited by the construction
parameters Issues of the targeted use, In other words, the compatibility of
permitted uses of real estate shall be resolved according to the eXisting Land
Use Regulation According to this verSion, long-term lease fights shall
be granted not before the approval of the architectural and construction
documents APZ IS stili used, but Its substance IS limited by
construction parameters of permitted uses for the real estate
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Version 3 The missing construction parameters are established
by a legal act - Certificate of Permitted Use of a Land Parcel If the City
administration chooses this verSion, It should be ready to grant long-term
lease nghts to Investors pnor to the beginning of the investment-construction
process, before approval of the architectural and construction documents,
even temporanly If the Land Use Regulation IS not complete A special legal
act IS needed In order to Implement this task This act shall

1 be granted on behalf of the local self-governance agency and be
approved by the Head of the City Administration (It should not be
an Interdepartmental technical document like the APZ),

2 contain a descnptlon of the restnctlons on the nghts of the
permitted uses and construction alterations (It should not contain
separate construction charactenstlcs for a particular site according
to a particular entity, like the APZ),

3 possess legal effect without time limits and be Independent of
individual plans of particular real estate possessors, those who
possess It now and those who may obtain this real property In
future as a result of secondary market transactions Including buy
sell transactions, (and ItS effect shall not be limited for a penod of
one to two years as IS presently a case with documents like the
APZ)

If such a legal document (Certificate of Permitted Land Use of a
Land Parcel) IS available, long-term lease rights can be granted prior to
the beglnmng the development of the architectural and construction
documents, and the APZ should be abohshed

This version (as well as the other two, descnbed above) are applied to
terntonal zones for which there are no maximum and minimum construction
parameters established by the Land Use Regulation As soon as these
parameters are Incorporated Into the Regulation and become a part of the
package, the Certificate of Permitted Land Use of a Land Parcel shall not be
reqUired any more It can stili be used as a form of "extract" from the eXisting
Land Use RegUlation In this case, It should be approved by the Chief
Architect of the city and not by the Head of the City Administration The
signature of the Chief Architect shall certify that the Certificate complies with
the Regulation Therefore, Certificates of Permitted Use of Land Parcels
shall be considered as a legal document during the transitional period
which guarantees the rights of mvestors durmg preparation of local
laws - Land Use Regulation The Certificates can be prepared and used
only when the aforementioned Regulation IS adopted by the City

In Appendix 1 7 there IS chart which Illustrates the nature of the
changes to the eXisting procedures If the Certificate IS used Appendix 1 8
contains a sample form of this document
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Conclusion to Part I of the Manual

Within the framework of the eXisting legislation, cities possess enough
rights for Independent action to establish their own City planning system At
present, this Independence bOils down to a chOIce between two possibilities

1 To act under Inertia, Ie, to use and enforce the procedures which
remained after the former soviet "non-market" system In an
environment which IS not appropriate for a developing real estate
market,

2 goal-directed and step-by-step Improvement of the prevIous system
In connection with the changing SOClo-economlC conditions

This choice will be defined, on the one hand, by understanding the
necessity and inevitability of change, and, on the other hand, by the
increasing pressure on City administrations connected with negative
consequences of Inertia and passive attitude

The last condition, to a greater extent than logical arguments, will
define not only the chOIce Itself, but also the time period of delay In making
the second chOIce Therefore, the experience of the cities which made the
first move towards the new system, be developing and Implementing the local
legal acts (Land Use Regulations) based on zOning and legal principles,
becomes very Important The precedent set by the examples of Novgorod,
Tver, Irkutsk, Pushkln, Kazan, Samara and Vyborg can not help but be
noticed by the administrations of other cities
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AppendIx 11 Chart to develop a typology ofcases for allocatzng land

PnmalY ca<;e<; (from the pomt of vIew of the orgamzatton of procedural chart:»

Who allocates (sells) land to whom
Who allocate:. (sells) Lhe land

I IA The government JLThe mumclpahty k_Pnvate partIes

To whom IS the land allocated (sold)
I I

Pnvate Pnvate Pnvdt
Government Mumclpaltty partIes Government Mumclpallty partIes Government Mumupaltty partlcs

Pnmary typoloJ!lcal cases_ A..1 A2 A..3 B...i a2 B3 e...t C2 C3

Case A 1 (government to government)

;/

RegulaLlOns, laws Case A 1 Government to government
and procedural charts RF_to a subject of the RF Subject of the RF Lo RF Subject of the RF Lo subJcct of the

RF
What IS allocated What IS allocated What I:' allocated

(descn )tton of the land, area) (de<;cn tton of the land, area) (descnptton of the land, are-a)

1 Laws and RegulatIOns
=-of the Rf

- of subjects of
the RF

LAgencles (coordmatmg, approvmgl
- of the Rf,

of subjects of
the RF

3 Procedural charts
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Case A 2 (Government to mUnIclpahty)

RegulatIOns, laws Case~Government to mUnIclpahty
and procedural charts RF to mUnIclpahty Subject of the RF to mUnIclpahty

What IS allocated What IS allocated
(descnr tIOn of the land, area) (deSCrIptIOn of the land, area)

1 Law~ and RegulatIOn~

- of the RF
of the subject.;; of

the RF
l2-Agencies (coordmatmg, approvmgl

- of the RF"
- of subjects of

the RF
13 Procedural charts
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Case A.3 (Government to pnvate parties)

RegulatlOn~, laws Case~Government to pnvate parties
and procedural charb owners of pnvatIzed homeowners m natural per~ons for legal entltle~, developer~ others

enterpnses condommmms mdividual homes (who ?)

What IS allocated _one land parcel>-undlVlded area
one parcel (or I one parcel I one parcel lone parcel I large area I one parcel I lalge area

several)
What IS allocated parcel (parceb)m developed or undeveloped area

Iundeveloped I undeveloped I undeveloped I undeveloped I undeveloped I undeveloped I
area ared area area area area

What I" allocated_If a bmldmg IS a landmark or other protected faCIlity~o)
yes I no I yes I no I ye~ I no I yes I no I yes I no I

What I~ allocated_I" the parcel located m a landmark_protectIOn 70ne other rrotected zones(~)
yes ye., no y.~s yes no yes yes no yes ye~ no yes I yes no I I

1 Laws, regulatlOn~ and procedural
hart"

- of the RF
- of subject's of the RF

rl-AgencIeslcoordlllatlllg, approvlllg)
- the RF,
=--sub]ect of the RF
- mUnICIPality

t3 Procedural chart~
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Case B 1 (Mumclpaltty to government)

RegulatIOns, laws Case B_1_MumClpahty to government
and procedural charts Mumclpahty to subject of the RF I Mumclpaltty to RF

AllocatIOn by InItIatIve of
mUnIcIpalIty I subject of the RF I RF I mUnIcIpalIty ISubject of the RF I RE

What IS allocated (descnptlOn of the parcel.., areas)

eLLaws, RegulatIOns and procedural
rhart~

- of the RF
- of the ~ublect of the RF

2 AgenCIes (coordInatIng, approvIng)
=--the RF,
- subject of the RF
- mUnICIPalIty

a Procedural charts

Case R..2_--1mumclpahty to mumclpahty)

RegulatIOn'>, laws Case B 2 Mumclpahty to mumclpahty
and plocedural charts Allocation by lmtiative of

,U!ll!nIup_a1liY I d..MlbJcct of thc RF
What IS allocated (descnptlOn of parcels, areas)

LLaws, RegulatIOns and procedural
rharts

=--of the RF
- of subject of the RF
- of local ~elf-governance

agenCIeS
2 AgenCIes (coordInatIng, approvIng)

=--the RF,
- subject of the RF
- mUnICipalIty

a Procedural charts
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Case B 3 (Mumclpality to private parties)

RegulatlOn~, laws
and procedural chalts Iowner home

s of wner
pnva ~ tn
tlzed ondo

enter mlm
pn"e" urn"

natural
persons for
tndIVldual

houses

legal rther
entI- s
tle~, (who

~evel 7)
opers

Case B~Mumclpality to pnvate parties

one parcel (or ~everal) I
What I~ allocated one land parcel_undivIded area

one parcel I one parcel lone parcel I large area

What I~ aliocated parcel (parcels)tn developed or In undeveloped alea
l one Ilal ge area
parcel

~.Laws, regulatIOn<; and procedural
Irharts

_of the RF
of ~ubJect of the RF

- of local self governance
agencies

12 Agencies (coordinating, apPlovmg)
_the RF
- :,ubJect of the RF
- mumclpahty

tLProcedural charts

undeveloped area I undeveloped area Iundeveloped Iundeveloped Iundeveloped Iundeveloped
area area ared area

What IS aliocated If a bUlldmg IS a landmark or other protected faclhty (ye", no)
y~ I IlQ I ye~ I no I ye~ I no I yes I no I ye~ I no I I

What IS aliocated I~ the parcel located In a landmark protectIOn zone, other protected zone"(ve">, no)
ID I ~ I ill) I :Yi-~ I ~ I llQ I ill I ~ I llQ I ~ lye~1 no I Yi.~ Iye~r no
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Case C 1, C 2 (Pnvate parties to government or mUOlclpaltty)

RegulatIOn:., laws Case C 1, C 2 Pnvate parties to the government or mUOlclpaltty (altenatlon, gift - ?)
and plocedural charts Russian FederatIOn I Subject of the FederatIOn I MUOlCIpahty

What I" allocated (parcel descnptlOn)
I I I I I I I I

I
By IOltIatIve of Rus,lan Federatlr (RF) Subject If the Federaiton (S), ,MuOlCIpahty (M), Pllvate Party (P)

1 II 'I I I I I I I 1 I I r 1 I I 'I 1 r I

1 Laws, regulattoll" and procedural
rhart"

- of the RF
=- of subJect of the R(

LAgenCle:.lcoordmatmg, approvmg)
- the RF,
=-.subJect of the RF
- mUOlCIpahtv

B Procedural charts

Case C 3 (Pnvate party to pnvate party)

RegulatIOn:. ldws Case CLPnvate party_to pnvate party
and procedural charts sale I lea"e I loan from mortgage bank I other

What IS allocated (de:.cnptton of palce!:.)

1 Laws, regulatIOn:. and procedural
rhart:.

- of the RF
=-.of subject of the -RE
- mUOlclpahty

2 Agencies (coordmatmg, approvmg)
=-.the RF.
- subject of the RF
- mumciPahtv

:1 Procedural charts
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Appendix 12

List of MaID Laws and Legal Acts of

the Russian FederatIOn which Regulate Allocation of Land

for ConstructIOn

Laws of the Russian FederatIOn

1 The Law of the RussIan FederatIOn "On the BasIc Prmclples of Local Self
Governance m the RussIan FederatIOn",

2 "The Land Code of the RussIan FederatIOn" No 1103-1 dated 250491
(edItIOn dated 24 1293)

3 The Law of the RussIan FederatIOn "On the Fundamentals of Urban
Development m the RUSSIan FederatIOn" No 3295-1 dated 14 July, 1992 (wIth
amendments and addItIons from 19 July, 1995)

4 The Law of the RussIan FederatIOn "On ArchItectural ActIVIty m the
RussIan FederatIOn" No 169-F3 dated 17 November, 1995

5 The Law of the RussIan FederatIOn "On the EnVIronmental ProtectIOn",
1991

6 The Law of the RussIan FederatIOn "On the Right of ReSIdents of the
RussIan FederatIOn to Acqmre mto PrIvate Ownership and Sell Land Parcels for
Accessory Structures and Dacha ConstructIOn, Garderung and IndIVIdual Housmg"
No 4196- dated 23 1292

Decrees by PreSident of the RUSSian FederatIOn

7 PreSIdentIal Decree "On Sale or Lease of Land Parcels Located WIthin
Urban and Rural Areas for Development to Natural Persons and Legal EntItles" dated
26 11 97, No 1263

8 PreSIdential Decree "On Urgent Measures for ImplementatIOn of Land
Reforms m the RSFSR" from 27 1291, No 323

9 PreSIdentIal Decree "On the Procedures for Sale of Land Parcels m the
Process of PnvatizatIOn of State and MuruCIpal Enterpnses, TheIr ExtenSIOn and
Further Development , as well as Land Parcels Allocated to CItIzens and TheIr
ASSOCiatIOns for CommerCIal Purposes" from 140692, No 631

10 PreSIdentIal Decree "On RegulatIOn of Land RelatIOnshIps and
Development of the Agranan Reform III RUSSIa" from 3710 93, No 1767
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11 PresIdentIal Decree "On Bnngmg the Land RegulatIOn of the RussIan
FederatIOn m ConsIstency wIth the ConstItutIOn of the RussIan FederatIOn" from
24 1293, No 2287

12 PresIdentIal Decree "On AddItIOnal Measures for Provldmg Land to
CItIzens" dated 230493, No 480

13 PreSIdentIal Decree "On the RIght of OwnershIp of Natural Persons and
Legal EntItles to Land Parcels under Real Property m Rural Areas" dated 14 02 96,
No 198

14 PreSIdentIal Decree "On Use of ConstItutIOnal Rights of CItIzens for
Land" dated 07 03 06, No 337

15 PreSIdential Decree "On AddItIOnal Measures for Development of
Mortgage Lendmg" dated 280296, No 293

Decrees by the Government of the RUSSIan FederatIOn

16 Decree by the Government of the RF "On the Procedures for Purchase and
Sale of Land Parcels by ReSIdents of the RUSSIan FederatIOn" dated 300593, No
503

17 Decree by the Government of the RF "On the RegulatIOn on the
Procedures for Lease of Land Parcels, Natural Property, BuIldmgs and Structures on
the Temtory of NatIOnal Parks for Regulated TourIsm and RecreatIOn" dated
030896, No 926

18 Decree by the Government of the RF "On the Inventory of Lands for
Fmdmg OpportunItIes to Allocate Them to ReSIdents" dated 120793 No 659
(Amendments dated 27 1294)

19 Decree by the Government of the RUSSIan FederatIOn "On the RegulatIOn
on the Procedures for the State Control over the Use and ProtectIOn of Lands m the
RUSSIan FederatIOn" from 23 1293, No 1362 (Amendments dated 120393)

20 Decree by the Government of the RF "On the RegulatIOn on the
Procedures for EstablIshmg Land Use BoundarIes m CItIes and Other Settlements"
dated 02 02 96, No 105

21 Decree by the Government of the RF "On the RegulatIOn on the Structure
and Procedures for Keepmg Records of Cadastre Numbers of Real Property and
FIllmg m the Forms for the State RegIstratIOn of Rights to Real Property and
TransactIOns ThereWith" dated 150496, No 475

Other Documents and RegulatIOns

22 Letter by Roscomzem "On Legal LIabIlIty for Squatters" dated 13 04 94,
No 3-14-11482
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23 Letter by Roscomzem "On Use of Land Parcels as a Collateral" dated
01 0296, No 2-21/199

24 InstructIOn on the structure and the order of preparatIOn and approval of
urban development documents The State CommIttee of the RF for ArchItecture and
Urban Development (Gosstroy of Russm) M, 1994

25 InstructIOn on the order of preparatIOn and approval, the structure of desIgn
documents for constructIOn of enterpnses, bUIldmgs and structures SNIP 11-01-95
The ConstructIOn MInIStry of the RUSSIan FederatIOn (MIlllStry of RussIa) M, 1995
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Long-term Land Parcels Rights Procedure

~

Existing procedure

Stages

1 Application to allocate land for project plannmg, development,
coordmatlon and approval of the document of primary selection of the
targeted use parcel, design permit Working out the APZ* for project
planning, leasing the land for the design period
2 Development, coordmatlon and approval of the design budget
documentation, application to allocate land for construction, permit for
land allocation for construction
3 Marking the boundaries, lease agreement for the period of
construction, construction permit
4 Construction
5 Turnover of the project to the owner, project registration
6 Documents on long term possession of land

* APZ - Arhltekturno-plamroYochoye zadamye, Architectural and
Planmng Task

Stages
1 Land acqUisition through auction/tender or by other
means With long-term possession rights (ownership or
long-term lease)
2 Obtaining zomng approval for development planning
Project coordination, construction permit
3 Construction
4 Turnover of the project to the owner, registration of the
project

Legal zoning procedure

IAppendix 1.31



Appendix 14

List of Legal Acts on Land Allocation Issues

of the City of Kazan

Kazan Legal Acts

1 "RegulatIOns for Conductmg Land AuctIOns and BIds and Other TransactIOns
wIth Land m the CIty of Kazan" Approved by ResolutIOn of the Head of the CIty
AdmmlstratIOn No 815, dated 212 06 96

2 RegulatIOn "On EstablIshmg Rights of CItIzens, CorporatIOns, Enterpnses and
OrganIzatIOns for Land m the CIty of Kazan" Approved by ResolutIOn of the Head of
the CIty AdffilmstratIOn No 255 dated 29 03 93

3 Temporary PrOVISIOns for Defirung SImultaneous Payment whIle Allocatmg
Land for OwnershIp and Long-term PossessIOn Adopted by ResolutIOn of the Head
of the CIty AdmlrustratIOn No 589 dated 080694

4 "On Temporary ProVISIOns for Transfer of Land mto OwnershIp m the CIty of
Kazan" ResolutIOn of the Head of the CIty AdmlrustratIOn No 1348 dated 20 1096

Legal Acts of the Tatarstan RepublIc

5 RegulatIOn "On Procedures of AllocatIOn and AlIenatIOn of Land to
Enterpnses, OrganIZatIOns, CorporatIOns and CItIzens and TheIr Uruons" Approved
by the ResolutIOn of the CouncIl of Mimsters of the Tatar SSR dated 070891 No
346

6 RegulatIOns for Conductmg Land AuctIOns and BIds and Other TransactIOns
WIth Land" Approved by ResolutIOn of the CouncIl of Mlmsters of the Tatarstan
RepublIc dated 21 0396 No 221
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Appendix 1 5

Document Used In Moscow for the Pre-desIgn Stage

An analysIs of APZ IS remlDiscent of opemng up matreshka dolls - a lot of documents
stacked mSlde each other For example, Just a part of these "matreshka documents", begmnmg With the
customer's fIrst actIOns, IS as follows

• the architectural concept for development of the plot even before the customer submits hiS
offiCIal letter-request on the allocatIOn (selection) of land for construction reconstructIOn or
restoration of a faCIlIty to the Moscow government's commiSSIOn on land relatIOns and City
plannmg, the customer must arrange and pay for work m the pre-request stage, he must
conclude a contract With the DeSign OrgamzatlOn of the Architectural and Plannmg
Department which prepares hiS sketch deSign proposals, I e the pre-deSign architectural and
constructIOn documents m the form of an architectural concept for the bUlldmg or structures,
the architectural concept must mclude

• an explanatory note With the City plannmg and locatIOn JustifIcatIOn, the
overall area of subsurface and surface parts, an ecological and economic
plans and parameters, mcludmg engmeermg and transportatIOn support,

• hlstoncal and architectural sketch plan (when reqUIred),

• a site plan, Scale I 2000,

• a diagram of the overall plan for the parcel development, Scale I 2000,

• baSIC floor plans, Scale I 200,

• cross-sectIOns, Scale I 200,

• facade diagrams, Scale I 200,

• sample matenals and a mock-up

• the customer's letter-request on the allocation (selectIOn) of land for constructIOn,
reconstructIOn or restoration of a facIlity to the Moscow Government's CommiSSIon on Land
RelatIOns and City Plannmg, the letter-request the contract With the DeSign OrgamzatlOn of
the Architectural and Plannmg Department and the architectural concept for the bUlldmg on
the plot,

• the order to develop the 100tial approval documents which IS Issued by the Commission on
Land RelatIOns and City Plannmg to three committees - the Moscow Architectural
Committee Moscow Land Committee and Moscow Property Committee, the order mcludes
the assignment to develop the mitIaI approval documents

• the assignment to develop the IDltIa) approval documents, which IS prepared through the
Jomt efforts of the customer and Terntonal Regulatory Department of the Architectural and
Plannmg Department of the Moscow Architectural CommIttee on the baSIS of mstructlOns
from the ChIef of the Architectural and Plannmg Department or hiS deputy, the Chief of the
Center for ImtIaI Approval Documents (who carnes out the above mentIOned order), the
assignment mcIudes (m additIon to a CitatIOn to a contract on the customer's payment for
preparatIon of these documents)

• mItml faCIlIty data,
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• functIOnal use of the faclhty (In accordance with the
Order of the Government of Moscow or of the
AdmInistratIVe District Prefecture),

• overall faclhty area (based on BTl data),

• number of stones (IncludIng underground floors, attics
and mansard roofs),

• matenal for load bearIng structures and the fences,

• coverIngs (roofIng), wall and floor matenals,

• eXistIng documentatIOn

• property or land ownership documents,

• historIcal and cultural research documents (for hlstoncal
development),

• proposals for changes to the facIlIty

• functIonal purpose (If It IS not restricted by the
appropnate orders),

• fIrst floor,

• basement,

• parameters and dImenSIOns

• changes to load bearIng structures and wall and
floor matenals,

• additIOns (shOWIng floors and overall area),

• layout of usable area In basement (shOWIng the
number of levels and overall area),

• anticipated tIme penods for dOIng the work

• begInnIng of construction,

• commisslOnmg of the facIhty

• additIonal InformatIOn

• permitted engmeermg lInes throughout the facIlIty
waterlInes, electric and gas lInes, sewer lInes, heatmg,
stormwater run-off

• appendices

• copIes of land and property ownershIp documents,

• BTl plans (Scale 1 2000) BTl general plan (Scale 1 500),

• photographs of the extenor of the faCIlIty and the
courtyard facade (10 X 15 cm),

• conclUSIOns of the engIneermg and technical study for the
proposed addition or additIOnal floors,

• hlstoncal-cultural studies (for hlstoncal development)
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IDltial approval documents mclude SIX conclusIOns Issued by vanous agencIes (CIty plannmg
conclusIOn, facIlIty engmeermg support conclusIOn, ecologIcal expert conclusIOn, conclusIOn for
recordmg land and property relatIOns surveymg conclusIon, property conclusIOn) and a plannmg
pennIt, 1 e, a pennit to develop the plannmg stage of the archItectural and constructIOn
documentatIOn,

• city planmng conclusIOn (which IS essentially a modem-day APZ) mcludes the followmg

1 General Part

• address admmistrative diStriCt, mumclpal region, parcel, block, bUlldmg,

• type of constructIOn work for the facIlity,

• functIOnal purpose (makeup of the complex)

• customer, developer,

2 JustIficatIOn for Development of the CIty Plannmg ConclUSIOn

• orders of the Government of Moscow (Admmlstratlve DiStriCt Prefectures),

• documents establIshmg property and land relatIOns (showmg recorded
areas),

• contract With the Government of Moscow (Admmlstratlve DiStriCt
Prefecture),

3 EstImated Techmcal and Economic Parameters of the FaCIlity

• lot area (sq m),

• development area (sq m),

• overall faCIlity area (sq m),

• floors,

• compensatory green area (sq m),

4 List of OrgamzatlOns Approvmg the City Plannmg ConclUSIon

• number, date,

• Department for State Control of Landmark ProtectIOn and Use (UGKOIP),
Moscow Land Committee, Moscow State Hygiene and Disease Control
Center (MGTs), Underground BUlldmg SectIOn (OPS), Moscow Geological
Committee, General Plan SCientific Research and Plannmg Institute,
Department of the State Fire Service (UGPS) of the MVD, Moscow Nature
Committee, Moscow Property Committee, Emergency and Civil Defense
Headquarters (GO), and others,

5 ConditIOns for Developmg the Plarmmg Documents (based on the conclUSIOns of the
approvmg organizations)

• for the development of the addItIOnal plannmg documents, (the techmcal
conclUSIOn and study, the hlstoncal conclUSIOn and study, the archeologIcal
study the constructIon engmeermg study, etc ),

• plarmmg requIrements and recommendatIOns,

• additIonal conditions,
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• effective on the date of registratIOn with the Architectural and Plannmg
Department,

6 Appendices

6 7 Sketch I (Scale I 2000),

• proposed technical and economic parameters,

• changes to the facIlity borders and dImensIOns,

• conclUSIOn of the Underground BUlldmg Section of the
Moscow City Geological Committee,

• additIOnal approvals,

6 8 ConclUSIOn on plannmg conditIOn

deSCrIptIon of the City plannmg situatIon

• current City plannmg documentation

• prospects for development of adjacent temtory,

• type of faCIlities for the central admmIstratlve
bmldmgs,

• histOrIcal and architectural deSCrIptIOn ofthe area,

2 estimated techmcal and economical parameters of the facIlity

• area of the land

• area of the development

• overall facIlity area

• floors

3 requIrements and recommendatIOns for plannmg solutIOns

• placement wlthm the CIty development system
(Important City features and orIentatIOn, site
lines, view comdors, compliance With histOrIcal
lmes of development),

• architectural solutIOns, compOSItIOn, sIlhouette,
size m relatIOn to surroundmg development,
recommended wall materIals, etc ,),

• effective land utIlizatIOn and use of subsurface
space,

• use of fIrst floors

• Improvement of the territory and compensatory
green area,

• settmg up mght IIghtmg for the facilIty,

• organlZmg constructIOn,

4 speCIal condItions
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• adjustment of red Imes,

• possible removal of structures from the parcel
and the necessity for the Commission for
BUlldmg Preservation to review bUlldmgs and
hlstoncal regiOns,

• procedures for developmg plannmg documents,

5 conclusiOn ofUGKOIP (for faclhtles

and hlstoncal development zones)

• the presence of hlstoncal and cultural landmarks

• bUlldmgs (mcludmg bUlldmgs recommended for
state protectiOn), penodlc assessment of the
degree of condition of developments which are
slgmficant histoncally and archItecturally,

• the presence of preserved histonc street layout,
mformatIOn about former streets and land
boundarIes,

• the conduct of additIOnal histoncal and cultural
studIes, plannmg and archeologIcal field work
and receIpt of plannmg-restoratIOn aSSIgnment,

• speCial requIrements (reconstructIOn of the
mlssmg elements of development,
reestabhshment of valuable lots, etc ),

6 6 ConclusIOn on the Srudy ofthe Real Property

DescnptlOn of the lot

• locatiOn of the lot withm the CIty'S system
(terntonal prOXImity to CIty centers, major
thoroughfares, metro stations, raIlroads, aIrports,
water transportatIOn, etc ),

• locatIOn of the facIhty to the eXlstmg zone
(faclhtIes) mdicatmg dIstances to the lot

• the mdustrlal and communal zone
(facIlIty),

• histoncal and cultural landmark
protectIOn zone (facIlIty),

• narure zone (facIlIty),

• reSIdential development

• zones ofother restrIctions,

• descnptIOn of the lot boundanes

• descnptIOn of the boundarIes of the
compensatory Improvements and greenery,

• the eXistence of temporary structures, technIcal
faclhtIes, etc ,

• the presence of green plantmgs (mcludmg trees,
bushes, lawns),
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• the presence of common use areas (chIldren,
storage, sports),

2 AdditIOnal mformatIOn

• mformatIOn on prevIOusly recorded mitIaI
documents and permits,

• special condItIons,
recommendatIons,

requIrements and

3 DeSCriptIon of the bUlldmgs and structures located
on the parcel (based on BTl data),

• number, address, name, floors, floor height,
conditIOn of the exterior, additIonal mformatIOn,
recommendatIOns,

6 7 ConclusIOns of Approvmg OrganizatIons (they defme the bounds
of theIr JUrisdiction the possibility of workmg on the faCIlity,
special requIrements and recommendations for the work, the status
of land property relatIOns and requIrements to observe the rights of
CItIzens and legal entitles whose mterests are affected by the
work)

• conclusIOn of MGTs for hygiene and disease
control"

• conclusIOn of the Department of the State Fire
Enspectorate,

• conclusIOn ofthe headquarters of GO

• conclusIOn of Moscow Committee for Woods
and Parks,

• conclusIOn of Moscow Land Committee (m
additIOn, It contams the estunated value of the
land lease),

• conclusIOn of Moscow Property CommIttee (m
additIon, It contams an estImated appraisal of the
bUlldmgs and structures on the parcel),

• conclusIOn of Moscow Nature CommIttee (m
special cases, It determmes the need to do the
ecological evaluation),

6 8 Documents Which are the BaSIS for Preparmg the City Plannmg
ConclUSIOn

I orders of the Government of Moscow
(AdmmlstratIve District Prefecture),

2 documents defmmg property and land
relatIOns (showmg the regIstered areas)

3 contract With the Government of Moscow
(Admmistrative DIStriCt Prefecture),

4 order to prepare the mltIal approval
documents Issued by the Chief of ArchItectural
and Plannmg Department or hiS deputy, the
Chief of the Center for Imtlal Approval
Documents,
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5 applIcatIOn (assignment) to develop mItIal
approval documents (for facilItIes bemg
renovated or restored),

6 documents contammg the fmancIaI
arrangements for preparmg the mItIal approval
documents
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Principal Diagram of Stage by Stage Development of the Legal Zoning System
(Novgorod case-study)
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AppendIX 1 7

Diagram IlIustratmg the Place of Documents such as APZ m the EXlstmg and Improved City Plannmg
System (example of Kazan)

Other eXIsting systems Improved system

The period preceding the allocation of long-term possessory The period preceding the allocation of long term possessory
right to land rights to land

Registering land parcels as real estate Units Registering land parcels as real estate Units

I The General Plan or Concept of Crty Development I The General Plan of Concept of CIty Development

Local Legal Act Land Use Regulations zOning document
Esfabllshes types and parameters ofpermitted land uses and construction

I
DetaIled PlannIng Projects (PDP) Block Development Plan SubdivIsIon projects subdIVIsIon plans

Establish legal boundanes of land parcels as real estate umts

ApplicatIon for allocallon of land for construction Applicallon for grantIng long term possessory nghts to land (for executIon of a long term
lease agreement or for IssuIng a State Trtle)

ResolutIon of the Head of AdmInIstration on AllocatIon of Land for DeSign DeSIgn ResolutIon of the Head of the CIty Admlnlstrallon on granllng long term possessory nghls
Perm,t to land (In the form of long term possession or ownershIp)

I DeSIgn PermIt I Long term lease agreement (forty nine years) or State Trtle)

I Short term lease agreement for deSIgn I -
InformatIon on DeSIgn Process-

I Specifications on connecting to CIty utllrty lines and Infrastructure I I Investor's agreements wrth crty utIlity companies (or pnvate entIties) on specificatIons to IImplement permItted type of land use

I Preparation and approval of architectural and construction documents I I PreparatIon and approval of architectural and constructIon documents I

ResolutIon of the Head of the cIty AdmInistratIon on allocatIon of land for construction

I Short term lease agreement for construction I
ConstructIon Perma(for constructIon and assembling activitIes) I I ConstructIon PermIt (for construction and assembling actIvItIes) I

I Construction I I Construction I
Commissioning of completed construction site I I CommissIoning of completed construction site I

I I II Registration of new real estate Unit Registration of new real estate umt

ApplicatIon for regIstratIon of nghts to land I
ResolutIon of the Head of AdmInistratIon grantIng a certificate for long term possessory I

nghtto land

Conclusion of an agreement on long term possession or Issuance of a State Trtle I



Appendix 18
(draft sample form adapted for Kazan Conditions)

CertIficate
of PermItted Land Use

«Approved»
___________Chlefof the AdmInIstratIOn of the City of Kazan

______________«» 19_

The CertIficate IS approved by the Head of the AdmmlstratlOn of the CIty of Kazan If provIsIOn 3 2 IS filled out, otherwIse
(provIsIons 3 1 IS filled out) the CertIficate (sections 4 5 6) IS an extract from the Land Use RegulatIons (heremafter referred
to as Regulations) approved by ResolutIOn I __ of an authonzed government agency of the CIty of Kazan as of __
....,--_,_-....,---19--' and IS certified by the signature of the Chief Architect mdlcatmg that the CertIficate IS m complIance With
the Regulations

InformatIOn 1 1 CertIficate registratIon number _

on land parcel 12 Address ofa land parcel _

IdentificatIon 13 Number of a land parcel m Cadaster _

14 The land parcellS located wlthm zones shown on the maps of sectIOn 21 of the Regulations
I 4 I Kazan Zonmg map (ArtIcle 33)

Names of zones========================~ _
1 4 2 Hlstonc preservation restrictions map (ArtIcle 35)

Names of zones~=======================-- _
1 4 3 ArcheologIcal layer restrictions map (ArtIcle 36)

Names ofzones, _

1 4 4 Hygiene water protection and other ecologICal reqUirements restrIctions

ap (ArtIcle 37)

Names ofzones

D
D
D

D

2 Legal status and area of applIcatIon ofthe CertIficate

The Certificate of Penmtled Land Use IS a legal document of the authonzed government agencIes of the CIty of Kazan The Certificate states purpose and reslnctlOns on use
of a land parcel and serves as a foundanon for Imnal grant of the of long tenn possessIOn nghts (ownershIp nghts or 49 year lease nghts) to legal ennnes and natural persons
by means of aucnons tenders drrect negonanons WIth applicants land pnvanzanon by pnvalIzed enterpnses The Certificate can be developed and granted based on an
apphcanon of real property owners or other mterestcd parnes New owners shall comply WIth pennltled land use estabhshed by the Certificate 10 case of land transaclIons on
the secondary market

The effeclIve penod of the cerlIficalIon IS unlimited Its substance (regardmg secnoDS 4 5 6) can be changed only after the Regulanons are amended accordmg to Art1cles
20 and 30 of thIS legal act

The Certificate serves as a supplement to the documents which state the nghts to land (State Act on Land Ownerslup Long tenn Lease Agreement) as well as the basIS for

development and approval of archItectural and construcnon documents Issuance of a construclIon pennlt accordmg to Article 14 of the Regulanon

preparallon of agreements WIth engmeenng mfrastructure seTVlces (electncal water and gas suppliers sewer telephone seTVlces etc) on techmcal aspects of the pennltled
land use Impiementallon

3 BaSIS for establIshment of permItted land use characteristIcs

31 ArtIcles 39 40 41 42 43 Ofthe RegulatIons

3 2 Art1cles 39 41 42 43 Of the Regulanons as well as approved CIty plannmg documents regardmg maxImum parameters of pennltted construcnon and
eqUlrements to Its Impiementallon (thIS proVISIOn IS filled out 10 case Article 40 of the Regulations IS not 10 effect at the lIme of the Certificate s Issuance)

33 Site plan

Approved by Resolunon of the Head of Admmistrallon of the CIty ofKazan I dated

D
D

D

(types of uses whIch can not be prohIbited If all construetJon
parameters safety standards and other requirements are

comphed WIth»

4 LIst of penmtted land uses (extracts from Art1cle 39 of the Regulations regardmg an appropnate zone of a land parcel s locatIOn)

A MaIO types B Types of land uses IlLaddltIon to maIO C Types of uses requiring special approvals
permlttea lYpes

of permitted «a special approval obtamed by means of pubhe heannss IS requlfed Pubhc
uses (are supplementary an respect to mam penmtted types of land heanngs are held by the Land Use Commlsslon according to Arucle 12 ofth

use If the maIO types ofperrmtted land use are miSSIng. the ReguJauon)
supplementary ones shall not be consIdered as maIO types and

therefore are prohibited)

~
UbhC hearing held

eating minutes of Land USE
ommlSSlon

_dated__
Type of use ---:approved

and IS penmtted accordmg to Resolullon of the Head ofthe CIty
Admlmslrallon

dated
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%max

and/or max
and/or max

5 MaXImum parameters of permitted constructIOn and reconstruction

(are filled out like extracts from Article 40 of the Regulation If the appropnate provIsIOns of the Article are mlssmg by
establishmg ofthe aforementIOned parameters based on approved City planmng documents)

MInimum setbacks from land parcel's boundaries (are established on the site plan refer to section 8 ofthe Certificate)
from the front side boundaries (facmg the street or a pass) __m from side boundaries __m from rear boundary __m

Parameters of mtenslty ofland development
maximum bulldmgs height

meters mm
number of floors mm

maximum percentage ofdevelopment
(floor area ratIO max __%

maximum coverage ratIO
(ratIO of total floor area ofall bUlldmes and structures to the total area ofa land parcel)

6 Construction reqUIrements based on historical preservation, hygiene, archeological, water protection and other
ecologJcal restnctJODs

This section of the Certificate IS filled out when a land parcel IS located wlthm appropnate zones (provIsions I 4 2 I 4 3 I 4 4 of thiS form are
filled out)

The sectIOn IS filled out m the form of references to Articles 41 42 43 of the Regulations If a land parcel IS located Within zones shown on the
hlstonc preservation restrictIOns map (Article 35 of the RegulatIOns) It IS pOSSible to refer to the approved documents (including their name the
government agency which approved the document and the date of approval) and extracts from these document regarding thiS land parcel

7 Other land use restrictions (servitudes, rights of third parties, If any restrictions are established they are attached as references to
the appropriate documents meludmg those Issued durmg the preparation of this Certificate)

8 Site plan, M 1 , cadaster number ,' total area sq m

Legend

land parcel boundanes

eXIstmg construcl1on (for the lIme ofCerllficate Issuance)

constructIOns not In comphance WIth the Regulal10ns

mmlmum setbacks from land parcel boundanes hmlted b
the Regulal10ns

boundanes ofpubhc servitudes (If any)

other mdlces

8 1 Document on turmng POints of a land
parcels

boundaries

8 2 A document on structures which are not In
compliance With the Regulations

(for the time of the Certificate Issuance)

Structures which are not In compliance With the regulations are
shown on the site plan The basIs for failure to comply are

mentioned for every structure
(wrong setbacks from the parcel boundanes exceeded maximum

height typeltypes of use not listed In Article 39 of the Regulations etc)
Use and construction alterations to non-conformlng structures are regulated by

Article 27 of the Regulations

The Certificate was Issued by the Chief Department of Architecture and City Plannmg of Kazan and IS m
complIance With the RegulatIOns

__________________Chlef Architect of the CIty of Kazan, ChIef of

GUAG

" ______199
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PART II

2 1 Purposes of long-term lease

In accordance with the Russian Constitution and the CIvil Code, any
natural person or legal entity can hold real property, Including land, In the
form of ownership, Inhentable life estate, perpetual use, or lease However,
most Russian cities have local laws and regulations In effect that restnct nghts
to land parcels It was the Moscow Government that first restncted the nghts
to land by passing a regulation providing that the major form of land relations
for legal entities In Moscow will be the lease The example set by Moscow has
been followed by other regions

The key argument used by city authontles to JUStify their policy IS that
they are dnven by the fear of losing control over effective use of land In the
City since pnvate owners "are beyond the city's control" There are several
reasons for this viewpoint

• the eXistence of contradictions In society regarding land, which IS reflected
In the Opposition between different factions and parties In the State Duma
regarding laws giVing full title to land,

• Inadequate regulatory basIs, contradictions and inCOnsistencies In
addreSSing certain Issues, and too much attention and lack of fleXibility In
addreSSing other Issues,

• Inadequate qualifications of city offiCials to Implement effective control and
to regulate land use In pnvate ownership In a market environment

In practical terms, thiS means that the land lease, perpetual use and
Inhentable life estate have become the most Widely used forms of land
relations In our OpiniOn, the lack of pnvate ownership of land by legal entities
In Cities has become a hindrance to effective urban development In the
market economy However, a land lease can be qUite effective and sufficient
for the development of the city economy provided It IS properly administered
Thus, the main purpose of admlnlstenng the long-term lease of land In the
city should be land relations that Will facIlitate economic development In a
market environment

Another Important Issue of administering long-term lease of land IS
associated with the refinement of the urban development regulatory system
and enhanCing effective circulation of urban land At present, most Russian
Cities have a cumbersome system for allocating land for development
Besides, the current system does not provide Investors and developers with
information on possible expenses and potential of land before they start
planning One of the possible approaches to Improving urban development
regulatory system IS to Introduce a zoning system which legitimizes the
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approval process and makes It more democratic However, all the benefits
from the new legal urban development regulation based on zOning may be
pOintless If they are not linked to changes In the procedures and the very
nature of land lease For Instance, a developer, Investor or holder of real
estate may use the zoning system qUite effectively If lease agreements
contain a list of permitted uses Instead of a single targeted use as has been
the case As far as mUnicipalities are concerned, lease relations that are more
SUitable to development In a market environment, as well as a new form of
urban development regulation, should Increase the City'S budget revenues by
charging fees for the transfer of lease rights to other parties and by receipt of
the future rental payments Thus, another purpose of the long-term lease IS to
facIlitate reforms In legal urban development regulation as well as to enhance
profitability of urban areas

2 2 Requirements for land lease for construction purposes m a market
environment

The above-mentioned purposes - development of the real estate
market, promotion of urban development regulatory reform and an Increase In
City revenues due to effective management of urban land - call for a
modification of eXisting lease relations The gist of the modification IS that the
lease right should be attractive for private business and It should facIlitate the
development of the private sector

To thiS end, the requirements for a land lease are as follows

1 Long-term lease of land parcels allocated for development
should be allowed for a term of up to forty-nme years

DUring different phases of urban development, various types of leases,
both direct and hidden (for example, reservation of land for the design
period), are In use at present However, a lease for more than ten years IS a
rare thing In Cities Nevertheless, In a market environment, long-term rights to
land parcels are essential for business

The case for the developer IS qUite clear It IS believed that a developer
needs land only for the period of construction Since, as soon the construction
IS completed, he sells the completed houses or apartments However, a
developer also needs long-term lease because he can obtain a loan to
finance the project only by uSing long-term lease rights to land as collateral
And It goes without saYing that long-term lease rights are essential for
Investors and owners of the property bUilt on the respective parcels In order to
be able to do business

62



2 Long-term lease fights to a land parcel should be
transferred to a private developer or Investor at the Initial phase of the
Investment process

As discussed In the first section of these recommendations, according
to the current procedures for land allocation, an Investor or owner of the
bUilding acquires long-term lease rights to the land only after construction IS
completed, an occupancy certificate IS Issued and the new property Unit IS
registered This means that the Investment must be made before the Investor
has any long-term rights For a developed market, this sItuation IS
unacceptable since the owner puts his Investment at risk For this very
reason, many projects Initiated by western Investors failed to materialize As
soon as they got the inSight Into the current land allocation system, they
deCided against the Investment Moreover, they could not Invest even If they
wanted to because It would be Impossible to obtain a mortgage loan to
finance the project

In this connection, we recommend a modification to the current
procedures so that long-term lease rights may be obtained dUring the early
phases of the Investment process, for Instance, before or after the project IS
approved BeSides, the process of "allocation" should be replaced by
purchaSing (or to put It more precisely, by "transfer for a fee") rights to a land
parcel, In our case - long-term lease rights Market conditions permitting, fees
for transfer of long-term lease rights should be Included as a clause In the
lease agreement

3 Lessees should have the right to sell lease rights, use them
as collateral, sublease the parcel, In other words, the City should have a
secondary market In place

This proVIsion IS an essential part of the development of a secondary
land market If the City uses the lease as ItS main form of land relation, there
should be sales of lease rights on the market Only then can an Investor,
developer or owner of a bUilding be sure that his Investment IS protected In
such a way, If the financial situation of an Investor or developer changes and
he feels that he IS not able to perform his obligations, he may lose the
Invested capital and expended effort To protect himself In this situation, an
Investor must have the right to sell his lease to a different party who will
assume all his obligations Of course, In thiS Situation, It IS also necessary to
protect the mUniCipality's Interests so that the sale or transfer of rights at any
phase will not result In the appearance of dishonest developers or other
persons who are not Interested In finishing the construction work Within the
deadlines specified In the Agreement Thus, the transfer of the rights at any
phase of the project should be permitted only With the consent of the
Administration In order to aVOid any difficulties or delays, we recommend that
the Administration be prevented from creating obstacles to the transfer of
rights to any person To thiS end, we suggest that a special prOVIsion should
be contained In the Lease Agreement, for example, the refusal of the

63



Administration to permit transfer of the lease should not be conditioned by
Just any reasons, but by "matenal reasons" which must be In wntlng With this
In mind, the lessee can take an unfavorable deCISion to the court which will
decide If the reason for the Justification for the refusal IS "matensl"

Similarly, a lessee must have the nght to sublease land In order to
obtain additional finanCing or Income However, all this IS acceptable so long
as It does not violate the mUnicipality's Interests In other words, the rent paid
to the city shall not be less than the average market rent for land In the City
Then, sublease for a lessee Will not be a tool to make profit on the difference
between the market and normative rent but a way to reduce expenses In
difficult financial situations because part of rent due to the City Will be obtained
from the sublease

4 The lease should be based on equal relations between the
owner-lessor (mUniCipality) and the lessee The agreement should
Include any provIsions but openly without ambiguous clauses or hidden
"reefs"

The latter seems eVident but, nevertheless, needs clanflcatlon At
present, the reality IS that pnvate companies and bUSinessmen (builders,
Investors, developers and other owners), on the one hand, and the
mUnicipalities and City agencies, on the other hand, have amassed a number
of complaints against each other

Frequently, city administrations do not look at pnvate developers as a
means to address city problems It goes without saying that city officials do
not conSider them potential partners, but on the contrary accept them with a
great deal of SUspiCion regarding their Intentions to cheat somebody Under
the former administrative system, City officials used to have nearly total
control over City development poliCies Today, they look upon the pnvate
sector as their competitors, claiming their nghts Finally, some city officials
look upon pnvate development as a disgusting "speculative" bUSiness It IS
true that some pnvate developers make great demands of the munrclpalltles
and give promises that they can never keep, and as a result, they fall to
perform their obligations The city authontles often claim that allocated
parcels remain untouched for years or property under construction remains
unfinrshed It should also be admitted that there are many cases of fraud

The pnvate sector has Just as many complaints against the
mUnicipalities Most often they claim that they have completed "urgent"
mUnicipal orders but are stili waiting to be paid the money due for their work
under the agreement Because of frequent changes of top city officials and a
subsequent change In pnontles and city poliCies In general, development
rules and requirements as well as finanCial agreements are also changed As
a result, developers and Investors are of the opinion that you can not trust the
administration - "anyway, they Will cheat you" Another problem IS the
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traditional red tape and unwillingness to make decIsions promptly on rather
simple Issues Getting approvals IS a long and complicated procedure, often
involVing "running In Circles" and Illegal actions

It IS eVident that City administrations have to change their attitude
towards private developers, otherwise they will not only lose a chOIce between
different Investment opportUnities, but will also leave their cities Without a
chance to compete for external Investments It can be concluded In general,
that cities where administrations, have worked to establish mutual goals and
have managed to bUild partnership relations With private Investors, look more
attractive to external Investors It IS thiS understanding of partnership versus
confrontation that should lay be the baSIS for relationships and be reflected In
clearly formulated prOVISions of the agreement

2 3 Ways of transferrmg leaseholds

There are two ways of allocating leasehold rights to mUnicipal lands In
the course of primary priVatization a) through tenders, b) through direct
negotiations

Today the first way IS more preferable, though the final chOIce depends
on the Situation In the city and the goals set by the City administration Land
transferred Into long-term lease on tender terms IS more democratic since It
proVides for an objective chOice of a developer or Investor for the benefit of
the City It also proVides for an effective study of land market In order to set
appropriate rental rates, which Will make It pOSSible to set starting prices more
accurately In future

However, holding tenders reqUires that there be demand for land,
which IS not the case In many Cities First, not all available land IS attractive
from a commercial ViewpOInt since It IS located In different areas and requires
different Investment Second, It IS not easy to hold a tender and sometimes
there IS no payback for the efforts expended

Holding a tender for the right to lease a land parcel for development
should Include a number of speCifiC procedures such as setting up a tender
commiSSion, preparation of InVitations to bid, setting up qualification
reqUirements, carrying out market studies, setting starting prices, holding an
advertiSing campaign, holding a tender

The most popular practice In RUSSia now IS transfer of lease rights
through direct negotiations ThiS makes It pOSSible to take Into account the
developer's requirements On the other hand, thiS approach seems qUite
subjective dUring evaluation and It may be accompanied by red tape
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Setting the price for a lease may present a problem smce under this
approach there IS no "obJective" mechantsm as m an open tender There may
be several solutions to this problem, but anyway It IS Important that the price
be set by a collegial body (for Instance, zonmg commission) The price shall
be determined by appraisal of land, which can be done by one of several
known techntques cost approach, comparative sales, Income approach, etc

An appraisal may be conducted by Independent appraisers
commissioned by the admmlstratlon or by qualified City officials

2 4 Specific features of land lease

agreement for construction

In Russian practice, lease relations are regulated by Chapter 34 of the
CIvil Code of the RF and the lease agreement between the lessee and lessor
Usually, a lease agreement follows the pattern of this Chapter of the CIvil
Code In our case, the structure of the agreement IS more sophisticated Since,
along with the standard set of clauses, It contams some that are not standard
and are related to terms for completing the development

The mam clauses deal with construction on leased land It IS
especially obvIous when the city admlntstratlon IS not Interested In gammg
additional budget revenues for transfer of land to a developer, as m
constructmg a specific real estate project For mstance, the admlntstratlon
may be trying to enlarge the number of services offered to the population,
create new Jobs, establish a new communal services company or may Just be
seeking to create an architectural ensemble for esthetic purposes In thiS
case completion of construction would seem to be a major part of the
agreement Therefore, such an agreement contams sections and articles with
detailed prOVISions regulatmg the Admlntstratlon's and Developer's duties
regardmg deadlines for design, approval of design documents and
construction as well as the amount of demolition, family relocation,
construction of mfrastructure, etc Thus, there are two such sections In the
sample agreement provided In the appendix the first contams terms for
design and construction of the bUlldmgs and structures, the second contams
terms for demolition, family relocation, laying mfrastructure, and servitudes

In addition, a speCial feature of the development lease agreement
appears In the articles on the transfer of leasehold rights, on sublease, on
mortgage and on penalties for non-performance ThiS IS where property or
financial relationships appear regardmg the real property bemg constructed
The purpose of these articles IS to give a developer a full set of opportunttles
to use the long-term lease as a tool to obtain additional finanCing for the
period of development Sections of the agreement like sublease, transfer of
leasehold right and especially mortgage serve thiS very purpose The above-
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mentioned articles contain certain clauses that protect Interests of parties that
may be Involved In project Implementation, but are not parties to the
agreement (for Instance, loanholders, sublessees, final owners of the real
property - apartments or houses) If their Interests are not represented In the
lease agreement, then It will be difficult or Impossible for a developer to find a
mortgage loan or to maneuver financially If there IS an abrupt change In the
economic situation

It's Important that we note the following If the City admmlstratlon, as
the official owner of City land, doesn't need to transfer the leasehold nght with
strict conditions on ItS development, or at least It has no strict requirements on
the time periods and other conditions of development, then we should use a
simple form of lease agreement Thus, the model agreement given In
Appendix 2 1 of this Manual should be simplified We can exclude sections
and clauses dealing with the terms of development, as well as the articles
serving as a supplement to these terms

Consequently, the contents of a land lease agreement depends on the
number of requirements and their strictness In the case of a land lease for
construction, the agreement should contam the largest possible number of
articles and obligations taking mto account not only the Interests of the
contracting parties, but of the third parties upon whom the developer's activity
depends

2 5 Terms of long-term lease agreement to enhance the development of
the land market and private land development

2 5 1 Rights under the lease agreement

According to the CIvil Code, a leasehold IS a form of obligation arising
under an agreement between an owner-lessor and a lessee

Accordmg to Article 606 of the CIvil Code, under the agreement a
lessor commits to lease to a lessee a land parcel for a speCified rent or
compensation for temporary possession and use or only for temporary use
This means that an owner contmues to enJoy the right to control the property
(land parcel) provided he meets these legal and contractual reqUirements

Unfortunately, neither the CIvil Code nor other laws supplementing and
clarifying the CIvil Code, Interpret the term "to control a land parcel" In
accordance With current land laws, a lessee, With the exception of speCially
defined cases, obtains the same kind of rights as the owner, InclUding the
right to bUild, to use the land for commercial purposes and to lease for
temporary use, In other words to sublease However, thiS list does not Include
the right to use land as collateral It may be Inferred that the right to use the
land as collateral refers to control of the property but not ItS possession or
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use Anyway, a Manual Issued by a legal Institute** says that a lessee has the
rrght to use his lease as collateral, and alienate the lease agreement by
transferring It to the beneficiary of the debt secured by the lease with
advance notification to the bank Current laws do not provide a clear
understanding of the substance of land lease rrghts Consequently, all rrghts
to be transferred under the lease agreement should be clearly stated m the
agreement and controlled by It Otherwise, legal disputes that are difficult to
settle under current laws may arrse

The lease agreement should specify the subject of the lease - a land
parcel and bUlldmgs (If any), permitted uses and all restrrctlons Imposed on
this land

2 5 2 Permitted uses and development restrictions

The current urban development regulatory system, as already
mentioned m Chapter I, does not make provIsion for obtalmng prellmmary
mformatlon on uses, restrrctlons, requirements and parameters of
construction Moreover, allocation of land parcels for targeted use Introduced
by the Land Code IS practiced everywhere This practice prOVides for a strrct
unchangeable use of land Hence, targeted use and all other development
requirements are set for each particular project, though they are based on the
General Plan or the City Development Concept

This system leads to a lot of ambigUity regarding a developer's rrghts
and requires the developer to expend a lot of time and money to fmd out what
exactly Will be permitted on a land parcel Without clear legal regulation, City
officials enjoy too much discretion, and m many cases subjective decIsions
are made accordmg to the dictates of their own judgment and conscience In
general, this system does not facIlitate prrvate Investment

Zomng regulations are directed at correctmg this situation and
attractmg mvestment to the City First of all, the tranSition from targeted use to
permitted uses wlthm one urban development zone Will be made
Consequently, a lease agreement Will Include development rules and
permitted land uses Will be recorded m a local regulatory document ''The Land
Use Regulation" In other words, a lease agreement Will contam several uses
of a land parcel and property to be bUilt on It, wlthm these uses a developer,
Investor or owner may undertake any development actions without additional
approvals

The number of land uses and land development restrrctions Included m
a lease agreement plays an Important role There IS a direct correlation

Land and Law Manual for Russian Land owners The Institute for Law and Comparative
Law Studies under the Government of the Russian Federation M, 1997, page 310
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between the number of restrictions and land value the less freedom a
developer IS given, the lower IS the value of the land or rent Thus, If a
developer enJoys maximum freedom, the value of land will be at a maXimum,
considering, of course, ItS location and other characteristics

For this reason, the number of development restrictions and limitations
stated In a lease agreement should be held to a minimUm, Including only
essential ones Ideally, development regulation under a lease agreement will
give a developer the freedom to deSign hiS own bUilding and to prepare plans
which correspond to hiS own plans BeSides, a lease agreement should
contain a special clause stating that the City administration commits to
approve any plan If It meets the requirements and does not contradict any
technical speCifications ThiS will give a developer or Investor additional
assurance that hiS rights will not be Violated for subjective reasons

One more pOSSible Incentive for a developer IS to let him use the land
before the construction work has started and let him obtain a bUilding permit
for the purpose of, first, complying With Land Use and Regulations for thiS
particular zone, and second, proViding the developer With an opportunity to
start construction under lease agreement and proceed Without any
Interference or delay That will lessen the number of financial problems for a
developer at the initial, most drfficult and Important phase of construction

In order to eliminate open interpretation of the land use requirements,
a lease agreement should be supplemented by a "Certificate for Permitted
Use of Real Estate" Issued to the owner With a complete statement of hiS
rights to use land, and perform construction or reconstruction of the bUildings

2 5 3 The term of a lease agreement

We have already discussed why It IS essential to Introduce the long
term lease for legal entities In the City Now It IS time to talk about the term of
the long-term lease The term of a lease IS defined from the POint of view of
economic profitability of bUSiness and opportunity to conduct thiS bUSiness
RUSSian law stipulates that the Improvements made by a lessee on a leased
parcel belong to him and not to the owner, and may be purchased from a
lessee by the owner If the latter Wishes to terminate the lease agreement
Due to thiS fact, It IS qUite difficult to determine the term of the lease which
would be economically profitable and suffiCient

Western practice shows that stable land rights arise If the minimum
term of lease IS 15 - 20 years, though usually the period of 20-25 or 49 years
IS used depending on the speCific features of a potential lessee's activity
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Rights of developers or Investors may also be protected by including In
the lease agreement a clause stipulating that the present lessee shall have a
Priority right over other candidates to extend the lease agreement ThiS
clause IS based on Article 621 of the CIvil Code which gives a lessee a PriOrity
right to conclude a lease agreement for a new term Another possible
provIsion of a lease agreement may be a commitment by the owner-lessor to
extend a lease agreement With specific terms (either the same or different
ones) With a lessee If he deSires Such a clause provides a greater assurance
that a lease agreement will be extended and thus may make It possible to
raise the cost of the lease (Iumpsum payment and rent)

254 Terms of payment and rent

City-owned land IS one of the main economic resources of any City In
thiS connection, the most Important task of the city administration IS to use
thiS resource effiCiently It was mentioned earlier that a City has several
options for uSing ItS land The chOice of the right land policy depends on
eXisting long-term problems of the City and the availability of other resources
As a rule, the city has two main goals regarding ItS land - to make a profit by
putting the land Into circulation, and to bUild and reconstruct real estate
Important to the city

In accordance With the purposes of thiS Manual let us consider the first
goal - to make a profit There are two main strategies to achieve thiS goal

- receiving lumpsum payments for land sales Within the mUnicipality's
JUriSdiction With the subsequent receipt of land tax payments,

- leaSing land and receiving rental payments

As mentioned earlier, In different Situations, you can choose any of
these options, but here we are considering the case where, for certain
reasons, the administration and local collegial agency have decided that a
lease IS a more effective option for their situation It should be pOinted out that
In both cases the economics of the transaction IS based on defining the value
of the land Now we Will not be conSidering the hardest Issue of how the cost
of land IS determined and how It IS appraised, espeCially since a lot IS being
written on the matter, Including the claSSICS and founders of different
economic schools and theOries EVidently, Within any political and SOCial
system, land has a value that In different ways IS converted Into a cost, and
then the price In a market economy, the price of land IS established by the
market, In a SOCialist economy and the transitional market economy, as IS
developing In RUSSia today, various "substitutes" like "standard" price for land
are used to determine the price

With the first option, the sale of land, the owner In exchange for a
transfer of all hiS rights to land, receives the total cost of the land (the whole
amount at once or by Installments), and then receives regular Income In the
form of land tax payments With the second option - the lease of land, the
owner doesn't convey hiS ownership right, but Just temporarily and partially
transfers hiS right of possession and use to another person In return, the
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owner receives regular Income In the form of rental payments, and the lessee
profits from the economic activity that takes place on the land or IS somehow
related to the land

Obviously, a lease has a different economic meanings However,
because of the difficulties with leases greater than 25 years, the differences
on the options are somehow being smoothed out The "too" long term of
estrangement of right to land causes psychological discomfort to the owner,
and especially to Russian city officials who were used to total control over the
land durmg Soviet times These officials start to apply to lease certain
elements of economic schemes, characteristic of land sale with transfer of
land title

The mixture of the two systems has taken place In Moscow Moscow
City Administration transfers the leasehold right to land not Just for rental
payments, but also for a set lumpsum payment The Administration sells the
leasehold right to lessee, at a cost that IS equal to the cost of bUying
ownership of the land and at the same time, the rental payment IS equal, In
amount and payment terms, to the land tax

This practice (let us call It "mixed", for It contains features of the two
systems) seems not to be very effective because It puts more difficult
obligations on the lessee In this situation, a developer or an mvestor pays the
same amount of money for the ownership nght and stili doesn't get the full set
of rights, Just a set number of rights mcluded m the leasehold rights provided
In the agreement This Imbalance In the advantages received by the
administration on the one hand and developers and Investors, on the other
hand, Will finally lead to a weakening the City Investment climate and then to
stagnation of the City'S economy

In addition, charging for the transfer of leasehold rights IS not stipulated
In the CIvil Code and, hence, certain legal regulations are needed to provide
the legality of such payments For that purpose, a system of local laws of the
subject of Federation or local administrative acts can be used, though It might
turn out not to be suffiCient

With respect to all of the above, In this Manual, we recommend uSing
another system of payment - Just rental payments This IS the system of
payment shown In the sample agreement attached to this Manual

Nevertheless, In some cities, the mixed practice IS stili popular, and we
should make some comment on It With the mixed system of rental payments,
the mam problem IS the lumpsum payment made for the leasehold right The
problem IS that at the Initial phase of the Investment process, until a developer
or Investor has started to make a profit from the project, he must use hiS own
capital to pay for a land lease At the same time, he needs free assets to
develop the project, to obtain permits, to buy bUilding materials to start
constructIon, and for other expenses for development and launching the
project Moreover, at the Initial phase of the project, there may be problems
getting a loan, especially If the company offenng loans IS not sure that the
developer or Investor IS InvestIng enough of hiS own capital The difficulties of
prOViding loans to buy land are becoming especially increasing at present In
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Russia because of poorly developed lendmg system ( primarily, mortgage
loans) for the purchase of land and construction

We can recommend the followmg a developer (mvestor) may be
allowed to pay for the land m Installments over a period of time sufficient to
pay for the land not Just from his own (or borrowed) capital but also from the
Income realized from the property ThiS Will make the land proposed for
development more attractive for developers, WhiCh, eventually, Will raise the
cost of the leasehold

We understand that making mstallment payments for the land may
mvolve a certain risk for the city For mstance, If a developer falls to perform
hiS obligations, the total amount of the purchase price may not be paid
However, such risk In the present market environment for land can be
considered reasonable smce thiS Increases the attractiveness of the land and
Will eventually lead to more development projects In the City

In thiS case, a lease agreement should Include a schedule of payments
showmg the payment penod, dates of payment and the percentage of the
payment made As a rule, such a schedule IS mcluded as an appendix to a
lease agreement If under the terms of the lease agreement there IS a
construction schedule, the payment schedule should correspond to the
phases of construction and deSign It IS adVisable to Include an Inflation factor
m the lease agreement so the city does not mcur any loses over the payment
period The rental payments uSing the mixed approach should be equal to or
less than the land tax rate

If the lease right IS transferred to a developer as a tender, he may
submit hiS proposals on payment accordmg to an accelerated schedule,
mcludmg the opportunity to pay the entire amount right after the tender IS
over

Further we Will consider the recommended way of establlshmg lease
relations - payment only through the rental payments Settmg rent IS legally
based on Article 614 of the CIVil Code and Article 21 of the Law on Rental
Payment According to these articles, the terms and dates of rental payments
shall be determmed by the proVIsions of the lease agreement However, when
leaSing lands m state or mUnicipal ownership, the public authOrities must set
baSIC rates of rent dependmg on the type of use and the category of the
lessee In other words, the City can set the rent only on the baSIS of a general
(the same for the entire City) prinCiple, of course With as broad differentiation
as deSired dependmg on the location, use, etc

Many Cities have passed regulations based on thiS provIsion according
to which the rent was equal to the land tax, and the same mechanism was
used to calculate both ThiS was qUite reasonable when applied to the
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prevIous "mixed" approach towards rental payment, but IS absolutely
unreasonable for a pure economic lease mechanism If the land tax rate IS
exactly the same as the rental rate the City loses whatever rental revenues
might be available, I e the situation IS exactly opposite to the one descnbed
for the mixed system of payment

In addition, we should pOint out that calculating the land tax rate In our
present situation IS not very effective because the tax IS not calculated on the
basIs of the market pnce of land and the landowner may not agree with the
calculations (although there IS no forum to express this disagreement at
present) Unfortunately, the current legal procedure for setting basIc land tax
rates In cities leaves much to be desired and the tax payments can not be
considered optimum

It should be noted that although the mechanisms for setting the land
tax and rent for land parcels are similar, there IS an Important difference
between them the basIs for the land tax In a City IS determined by Federal
laws, while the basIc rental rate may and must be Introduced by the city

The best way to set the rental payments IS for the City to establish
basIc rent rates fluctuate within a certain preliminary defined range so that It
Will be possible to set rental rates acceptable to the City and the lessee The
exact rental rates should be established by direct negotiations between the
administration and potential lessee, according to a set procedure
Determining rental payment from the basIc range should be based on market
conditions

In the recommended sample lease agreement two ways for setting
rental payments are provided

The first way IS based on the appraised market value of land and the
contract terms for capitalizing It If the market value of the land (If It were sold)
equals twenty dollars per sq m and the approved penod of capitalization IS
ten years, then In one year, 1 sq meter of land Will generate an Income of two
dollars This amount can be used as the annual rental payment and the
monthly rent Will be 0,17 dollars per sq m (10 "redenomlnated" rubles)
Further, this figure shall be correlated with the basIc rates and conditions of
demand - land offenngs In any case, the amount received by capitalization
calculations or by any other way IS only one of the factors In the final
determination of the rental rate

The second way, a more complicated one, should be used, as a rule,
for expensive, Important (from the urban planning POint of view) land, which
IS In high demand In this case the City may request the major part of the
capitalized value to be received at once, within the first few initial months or
years of the lease

Let's assume that the appraised market value of the land IS $180 per
sq m with a penod of capitalization of 10 years This provides an annual
Income of $18 per sq m and a monthly Income of $1 50 Let us say that this
figure IS a lot larger than the basIc average rental rate $0,75 a month per sq
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m for this area Then the City can suggest that the developer should pay part
of the rent "In advance" For Instance, he can pay $9 per sq IT' per year or
$90 for 10 years Thus, the City'S recommended rental payment, for a 1000
sq meter parcel will be $90,000 lumpsum rental payment to be paid over a
negotiable term and an annual payment of $9 per sq m with rental payments
made on a monthly basIs, for a total of $180,000 (the appraised market value)
over the ten-year capitalization period

As stated above, a developer doesn't have enough free capital to
make a large payment at the Initial phase of project Implementation Thus, It
IS recommended that this lumpsum payment be replaced by an Installment
lease payment according to a schedule agreed upon with the developer The
schedule of payments should become part of the agreement Of course, the
example described IS no more than an Illustration of the method, since In
practice the amounts and terms of lease payments depend on numerous
other factors and Will be the subject of negotiations and mutual agreements

We recommend an approach which proVides for a combination of
basIc rental rates set by the city and direct negotiations with the lessee
Lessees can base their proposals on market Information so that basIc rates
may vary within a certain preliminary defined range

The CIVil Code states that the rent may be changed upon agreement
between the parties, but not more than once a year Therefore, a lease
agreement should contain a clause defining the mechamsms for changing the
rent For Instance, during the first year or dUring the entire course of
construction, rent can be decreased by uSing an agreed reduction ratio
Another option that can be Included In the agreement IS changing the baSIC
rent by adjusting It for Inflation One should not forget that the attractiveness
of a proposed lease and, subsequently, ItS cost Will greatly depend upon
whether the administration sets an unreasonably high, economically
Ineffective rental rate Experience shows that there are definite examples
where Western Investors stopped negotiations with administrations because
they understood they were not protected from future administration rent
Increases

2 5 5 Qualification deCISion

The City'S main concern when transferring rights to vacant land IS how
to control the developer's meeting the deadlines for deSign and construction
The City offiCials are driven by the deSire to prevent land speculation first,
they want to ensure that a developer Will not keep the land untouched In order
to resell It at a profit In the future because the City can also do that, second,
they want to ensure that projects Will not go unfinished, that after demolition of
bUildings the land Will not be wasted and there Will not be any other
"unesthetlc" property As a result of thiS approach, cIties have chosen to
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maintain stnct control over transfer of nghts to land by lInking the process to
design and construction phases

An alternative, which will make It possible for City administrations to
transfer long-term land nghts IS to Include the developer's commitments to
meet the deadlines for the milestones of the project In the lease agreement A
breach of this clause may lead to senous penalties, including cancellation of
the lease agreement (though, of course, this measure IS not preferable)

Another tool which may Improve the POSSibility the deadlines being met
IS to prequallfy the developer to determine that he IS capable of performing his
obligations As a rule, qualification requirements Include a record of
successful expenence and solid financial status The city should deCide on
how the information should be verrfled As far as the financial status IS
concerned, It IS usually suffiCient to have letters from the candidate's bank or
letters from his other finanCial partners

There are several options for qualIflcatton procedures One of the
alternatives IS a preliminary qualification inspection where a candidate has to
demonstrate that he meets the reqUirements, after which the purchase of
lease nghts IS possible If It IS found that a candidate does not meet the
requirement, the land IS not transferred to him

QualIfication procedures are extremely Important when the lease nghts
are transferred by a tender (auction) In thiS case a qualification inspection IS
a separate phase where a deCISion IS made on whether to allow a candidate
to participate In the tender Another version of the same approach which does
not require a separate qualification procedure and, consequently, saves time
IS to Issue two information packages to potential participants one - to certify
that the bidder meets the quallflcatton requirements, the other - a sealed
envelop containing a bid The open envelop IS reViewed first, and If a bidder
does not meet the reqUirements, the sealed envelop IS returned unopened

A tender may be held In one phase where qualification data and the
bid are filed at the same time and reViewed at the same time when the bid
envelopes are opened ThiS approach may cause some problems since It
makes It possible for the tender commission to declare those who propose
the highest prrces unqualified because IS the POSSibility of manipulating the
results of the tender Finally, the process where qualification deCISion IS made
before the bid envelopes are opened IS more preferable since the rrsk of
lOSing a very attractive bid may make the cities make the qualification
deCISion very carefully
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Finally, It should be noted that qualification requirements that are too
stnct may prevent many reliable companres that do not have much
expenence In urban development from participating Often It IS very difficult to
draw a hne between potential lessees or bidders who are capable of fulfilling
their commitments and those who are not That IS why the record of
expenence In urban development may be one of the qualification
requirements but not a crucial one In Russia at present In the labor market,
there are a lot of highly qualified experts In real estate - designers, bUilders,
brokers, etc, - and a good manager can bUild a good team that Will work qUite
effectively

In addition, the expenence In other cities has shown that developers
and Investors prefer that qualification procedures and bid submission take
place at the same time In Russia because they do not want to waste time
prepanng qualification certificates without having all the Information on the
potential project or land for development

But, there may only be a qualification decIsion If there IS a demand for
land that the admlnrstratlon IS offenng for rent

2 5 6 Connection to engineering Infrastructure

One of the major requirements for urban development In countnes with
a developed market economy IS to provide a potential developer or Investor
with complete, reliable information on anticipated expenses Without the
knowledge of expenses to be Incurred, including those for obtaining permits,
standing fees, the engineering Infrastructure development and taxes, a
developer can not assess whether leasing a land parcel at the proposed cost
IS profitable If this kind of information IS not available or IS unreliable,
developers may not wish to conclude a lease agreement at the proposed
market prrces That IS why It IS preferable, from the market pOint of View, to
Include In the agreement provIsions under which the property Will be
connected to the City englneenng Infrastructure (thiS information IS usually
Included In a bUilding passport or similar document that becomes a
mandatory appendix to the agreement)

However, It IS not very easy to Implement this goal Since the utIlity
providers Issue the information on the terms of connection to the property
only to applicants who have obtained the primary rights to land parcels, only
architectural and City planning authontles can make such an inqUiry before a
lease agreement IS executed and there IS no concrete lessee The terms of
connection obtained In this a way can be too hard to meet because, as rule,
they Include not only the requirements for the land parcel In question but also
reqUirements for extension and development of the entire network The
architectural and City plannrng authontles, of course, Will not negotiate With the
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utility providers since they have neither the Incentive nor financial resources
for that

Nevertheless, the City should commit to assist developers In obtaining
reasonable terms for connection to the Infrastructure If It IS Interested In the
development of the real estate market and urban development The City
should limit the utility prOViders' opportumtles to charge additional, unjustified
fees and duties To this end, It IS recommended to Include In lease
agreements lists of all permits that may be required In the course of
construction, as well as to Indicate the fees that are due for connecting the
property to the City engineering Infrastructure Another alternative IS to set up
reasonable standard fees for the connection, depending on the speCifications
of the property under construction, that IS based on a tariff system similar to
payments for utilities

2 5 7 Construction schedule

Besides reqUirements for use of a land parcel, a lease agreement may
Include several other reqUirements depending on the Situation Thus, If a
leasehold IS transferred by tender, deSign and construction deadlines may be
Included In the agreement

Meeting the construction deadlines may be a problem In the emerging
market environment and, espeCially, With respect to land When developers
are forced to accept unrealistiC construction schedules Without conSidering
the market Situation they usually fall to complete the projects or Just abandon
them KnOWing how difficult It IS to ensure stable finanCing of proJects,
developers choose not to get Involved In projects With firm construction
schedules If they do not have the right to resell them anytime In case of
finanCial difficulties

It seems that seiling long-term land rights for development Without any
deadlines for completion of construction IS hardly acceptable In RUSSia at
present Many stili remember "Soviet" times when each city used to have at
least a dozen uncompleted projects That IS why city authOrities tend to
Include firm deadlines for completion of construction In lease agreements

In thiS case, a lease agreement should contain prOVISions establlshmg
the term of construction and the milestones of the approval process On the
other hand, the City should be prepared to take responsIbility for review and
approval of deSign documents Within the established time, as well as to define
rules for the approval procedure The agreement may Include a clause which
states that If a project has not been approved Within a speCified period of
time, the deSign documents shall be conSidered to be approved automatically
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However, It should be stressed that limitation of the period of
construction IS a very powerful factor In the current unstable financial situation
that can be counterbalanced only by the right to transfer a leasehold at any
phase of deSign, construction or use of the property If a particular developer
does not have the resources to complete the project, he must have the
opportUnity to transfer hiS rights to an Interested developer that does have the
ability to complete the project at a profit Furthermore, In the current market
environment, the longer the perrod of construction, the easier It IS for a
developer to time the pace of construction with the situation In the market,
and the more attractive IS a long-term lease at the market price

2 5 8 Sale, transfer, sublease

The resale of land and lease rights IS tightly linked to the unconditional
obligations to develope the parcels and meet the construction schedule The
Issue of reselling rrghts to land did not arise In RUSSia before since It was
Simply prohibited Developers may find themselves In a situation where they
may have to stop investing In a project because of unexpected financial
difficulties In thiS case, they Will not be able to sell their lease to recoup
expenses Incurred Even If the City permits the Investor to sell hiS share of
rights to the completed (or uncompleted) bUildings and structures, thiS Will be
of small satisfaction to the Investor because he Will be totally dependent on
the City authorities ThiS can be conSidered as another bamer to Investing In
land and In the City economy In general

We recommend that a developer should have an unlimited right to sell
or lease uncompleted property as well as the leasehold of the parcel or part of
It Such a transfer of lease rights may be accomplished by a purchase
agreement which does not contradict the current laws that permit the transfer
of a lease right when seiling real property

However, until the project IS completed, a developer may resell hiS
rrghts to land only with the consent of the City, except for certain speCifiC
cases, for example, a preliminary sale of rights that becomes effective only
after the construction has been completed ThiS allows a developer to enter
Into purchase agreements before the construction has been completed

It IS even more Important to proVide that a developer or Investor be
able to transfer hiS lease rights at any time, even when the bUildings have not
been completed yet or not even started ThiS Situation IS only pOSSible based
on the terms of the agreement and the key Issue here IS the City
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administration's consent to the resale, and to this end the city should be ready
to allow such transfer The City may agree to such a transfer provided the
party to whom the nghts are transferred IS able to perform the obligations
under the lease agreement A special clause should be added to the lease
agreement specifying how a new buyer can guarantee his ability to perform
under the agreement and how a permit may be obtained Also, It IS
recommended that a new clause be Included In lease agreements prOVidIng
that the City has the nght to deny a developer the nght to transfer his lease
nghts prOVided there are matenal reasons for that

Another alternative IS to allow free transfer of rights at any time
prOVided the revenues from thiS transaction IS split between the developer
and the city If the transfer takes place before the construction has been
completed

2 5 9 Usmg the lease as a collateral

A lease agreement contains a number of clauses on use of lease nghts
as collateral The nghts may be encumbered without the permission of the
City If a mortgagor submits to the city as the land owner a wntten certification
of a mortgage, the city agrees not to terminate the lease untIl It notifies the
mortgagor of the pOSSIble termination In advance giVing hIm enough time to
cure the problems

In additIon, the terms of a lease agreement prOVIde that If the City
terminates the lease, It Will do everything pOSSible In order to sell the lease
nghts to another developer or Investor, and as soon as It recovers ItS
expenses and the seiling pnce, It Will use the revenues from thiS transaction
to compensate the expenses of any mortgagees who have Invested In the
project

2 5 10 Failure to perform obligations and penalties

A lease agreement should define the nghts and obligations of the City
and the developer In detail If one party falls to perform ItS obligations under
the lease agreement, the other party can apply a number of enforcement
measures, Including filing SUit In court, In order to force the other party to
perform Its obligations or to demand financial compensation

The city has the nght to Impose penalties and fines for minor breaches
of contractual obligations as well as to terminate the lease agreement In case
of a matenal breach If the City cancels the lease agreement, It must resell the
property and channel the revenues from the second sale to the purposes
speCified In a list, including compensatIon for the expenses Incurred by the
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City, compensation for the expenses of mortgagors In connection with
providing a mortgage loan, If such IS the case, as well as the expenses for
temporary maIntenance of the land and bUildings All remaining funds should
be turned over to the developer

If the City falls to perform ItS obligations under the lease agreement, the
developer also has the right to cancel this agreement In certain cases Then,
the City must refund to the developer the paid up portion of the cost of the
lease plus accumulated Interest according to the established rate

Neither of the parties can resort to enforcement measures without
Informing the other party of surrounding the circumstances and without giVing
It an opportunity to appeal the legality of these circumstances, or to take steps
to eliminate them

The agreement provides for extending the period of performance In
case of force majeur circumstances that may delay or result In the inability to
perform obligations

One more question may arise regarding who will control the partially or
fully completed property If the city legally terminates the land lease According
to Russian law, the land and bUildings on It may belong to different parties,
Individually However, under this provIsion the termmatlon of lease will be
pOintless since the land will be burdened with completed or partly completed
real property to which a developer will continue to enJoy the right of use, so
the land under the property will be of little mterest to other parties The CIvil
Code of the Russian Federation establishes that the right of the city to control
the partially or fully completed property after the termination of a lease
agreement IS a subject that may be defined by the provIsions of the lease
agreement concluded between the City and the Investor .**

The CIvil Code, Articles 271 272 273,552,553 623,653
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Appendix 21

LAND LEASE AGREEMENT FOR DEVELOPMENT~

(Sample)

Land Lease Agreement for Development

The City Administration, represented by

actIng on the basIs of the Regulations (hereinafter "Landlord"), on the one
part, and. _

represented by _

acting on the basIs of _

(hereInafter "Tenant"), on the other part, based on the Resolution of the City
Administration dated have concluded this
Agreement on the following

Section 1

SUBJECT MATTER OF LEASE

Article 1 1 Sublect Matter of Lease Landlord offers to lease, and Tenant
leases from Landlord, a parcel of land with an area of hectares,
including all bUildIngs and structures listed In Article 1 2, located
~ a~

Intended for construction, the descnptlon of which, In accordance with thiS
Lease Agreement, IS provided In the Certificate of PermItted Use of a Land
Parcel (Appendix A), together with all the parcel's conditIons, restrictions and
servitudes

Article 1 2 Present Status of the Parcel At the time of the execution of thIS
Agreement the parcel contains

The sample of the agreement IS based on the lease agreement prepared by the experts of
the Urban Institute S Butler A Vysokovsky and A Khakhahn In the framework of the
demonstration project of holding a tender for the sale of a land parcel In Nlzhny Novgorod and
Tver In 1995
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(bUildings, structures, etc with descrrptlons of them)

Article 1 3 Absence of Restrrctlons on Landlord's Title The Landlord
covenants to Tenant that hIs title to the land Indicated In Article 1 1 IS free
and clear from any restrrctlons that might preclude the conveyance of title to,
or prevent any kmd of construction on, the land parcel The Landlord also
covenants to Tenant that If the latter fulfills all agreements and obligations m
this Agreement, the Tenant shall enJoy the rrght to use the land bemg leased,
that IS, Tenant shall be entitled to occupy and use the parcel Without any
Interference on the part of the Landlord or any other natural person or legal
entity, that may contest the rrghts granted by Landlord under this Agreement

Article 1 4 Appendices The follOWing documents shall be an Integral part of
this Agreement

a) Appendix A - Certificate for Permitted Use of a Land Parcel

b) Appendix B - Lease Payment Schedule

c) Protocol of Agreement for Relocation of Families and Demolition of
Structures

d) Protocol of Agreement on Construction of Infrastructure FaCIlities

Section 2

TERM, EFFECTIVE DATE AND TERMINATION DATE

Article 2 1 Term of the Lease The present Agreement has been concluded
for a term of Forty-nine (49) (other ) years, and
shall be effective as of the date of ItS registration m

The Term of the lease begms on the date the Agreement IS executed by the
parties to thiS Lease Agreement Upon expiration of the term of the
Agreement, It may be extended by agreement of the parties, for
_____________ years as proVided In Article 2 2 of thiS
Agreement

Article 2 2 (Option 1) Extension of the Term Tenant shall have a preferential
right, before other parties, to extend the Term of thiS Agreement for an
additional years, begmnmg on the date of the termmatlon
of the Initial term of the Lease, proVided Tenant shall have observed all the
restrictions, conditions and obligations undertaken by him under thiS Lease
Agreement Tenant shall have the right to extend the Lease Term provided
Landlord shall be given written notification of Tenant's mtent to renew no
later than SIX (6) months prror to the termination date of thiS Agreement
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Upon receiving said notification, Landlord shall Inform the Tenant of his
decIsion within three (3) months after receipt of Tenant's notification Upon
the execution of a lease agreement for a new term, the terms of this
Agreement may be changed with the agreement of both parties The
referenced Lease Agreement shall be registered In the same manner as this
Lease Agreement

ArfJcle 22 (OptIOn 2) ExtenslQn Qf the Term Tenant shall have a preferential
nght, before other parties, to extend the Term of this Agreement fQr an
addtflOnal years, begmnmg on the date Qf the termmatlOn
Qf the mltlal term Qf the Lease, provided Tenant shall have observed all the
restnctlQnS, cQndltlOns and QbllgatlQns undertaken by him under this Lease
Agreement Tenant shall have the nght to extend the Lease Term proVided
LandlQrd shall be gIVen wntten nQtlflcatlOn Qf Tenant's mtent tQ renew nQ
later than SIX (6) mQnths pnQr tQ the termmatlOn date Qf this Agreement UpQn
recelvmg said nQtlflcatlQn, Landlord shall cQnclude a lease agreement with
the Tenant cQntammg all the restnctlQnS, terms and QbltgatlQns Qf thiS Lease
Agreement with the exceptIOn Qf the rent which shall be changed as proVided
fQr m Article 3 2 The referenced Lease Agreement shall be registered m the
same manner as thiS Lease Agreement

Article 2 3 MaIntaining the Leased Property Tenant or hIs legal successors
shall maintain the leased property In the proper manner Without any financial
obligation on the part of the Landlord Tenant shall maintain all structures In
good condition that meets the requirements of the safety regulations and shall
perform all repairs Moreover, the use and the maintenance of the leased
land and any structures on It shall comply With applicable legal reqUirements

Article 2 4 RIghts to Improvements to the Land All Improvements made to
the land dUring ItS development and use at Tenant's expense and prOVided by
thiS Agreement, or made by the Tenant With written approval of the Landlord,
shall be the property of Tenant dUring the Term of thiS Agreement

ArtIcle 25 (Option 1) RIghts to Severable Improvements Upon Termination
of the Agreement Upon termination of thIS Agreement, all severable
Improvements to the land which were made dUring the development and use
of the land at Tenant's expense shall remain Tenant's property

Article 25 (OptIOn 2) Rights to Severable Improvements Upon TermmatlOn
of the Agreement Upon termination of thiS Agreement, all severable
Improvements to the land which were made dUring the development and use
of the land at Tenant's expense shall become the property of Landlord and
Tenant shall be reimbursed for the cost of said Improvements
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Article 26 Rights to Permanent Improvements Upon Termination of the
Agreement Upon Termmatlon of the Agreement, all permanent
Improvements to the land, mcludmg permanent structures, Infrastructure
faCIlities, etc, which were made dUring the development and use of the land
at the Tenant's expense and provided for m this Agreement, or made by the
Tenant With written approval of Landlord, shall become the property of
Landlord and Tenant shall be reimbursed for the cost of said Improvements
However, If there IS an early termination of the Agreement pursuant to Article
8 1 , the actions of the parties With respect to permanent Improvements shall
be governed by Article 9 2

Article 2 7 Procedure for Determination of the Cost of Improvements to the
Land The costs of the above-mentioned Improvements to the leased land
which are reimbursable to Tenant shall be set by agreement of the parties
through the execution of a Document on the Appraised Value of the
Improvements to the Leased Land SUbject to Reimbursement Should the
parties fall to reach agreement on the value of the Improvements to the
leased land subject to reimbursement, an appraisal of these Improvements
shall be conducted by mdependent appraisers hired by both parties

Section 3

RENTAL AND OTHER PAYMENTS

Article 3 1 (Option 1) Rental Payment Tenant shall pay to Landlord a rental
payment (the "Rental Payment") for the leased land m the following amount

a) rubles for the first years
Payments shall be made accordmg to the schedule attached as Appendix B

b) rubles per year upon completion of
the perrod shown In Appendix B The payments specified m thiS paragraph (b)
of the Agreement shall be made monthly, In advance, In equal Installments,
before the 15th day of each month

The Rental Payment shall accrue beginning With the month followmg the date
of execution of the Lease Agreement by both parties The Rental Payment
shall be made Without any additional notification or demand and shall be
directed to account
1

Arlicle 3 1 (OptIOn 2) Rental Payment Tenant shall pay to Landlord an
annual rental payment (the "Rental Payment'') for the leased land In the
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amount of rubles per square meter per year WhIle the
land IS beIng prepared for constructIon and dunng actual constructIon work,
an amount equal to % of the amount IndICated above shall
be charged The Rental Payment shall accrue begInnIng WIth the month
follOWIng the date of executIon of the Lease Agreement by both partIes
Payments shall be made, In advance, on a monthly baSIS, In equal
Installments, before the 15th day of each month The Rental Payment shall be
made WIthout any addItIOnal notlncatlon or demand and shall be transferred to
account
1

Article 32 Changing the Rental Payment Durrng the term of the Lease, the
Rental Payment may be changed With the agreement of both parties, but It
may not be changed more often than once a year In accordance With the
laws and administrative documents In effect Within the Republic of Tatarstan,
other mlnrmum payment perrods for the rental Installments may be used The
Rental Payment perrods shall be changed by prOViding notification to Tenant
and changes shall apply to all Installments due after the date of the change to
the Rental Payment

Article 33 Tenant's Qbllgatlon to Pay Qther Charges In addition to the
Rental Payment, Tenant shall pay all fees, charges and payments related to
execution of thiS Agreement or reqUired by federal and local administrative
acts Upon receipt of a wntten request from Landlord, Tenant shall submit to
Landlord copies of the documents confirming payment of these fees, charges
and payments

Section 4

FACILITY DESIGN AND CONSTRUCTION

Article 4 1 Parcel Development Tenant shall bUild faCIlities on the leased
land In accordance With the Certificate Qf Permitted Use (Appendix A) and
the approved deSign

Article 4 2 (Qptlon 1) DeSign Tenant shall submit the deSign documents
required by the Lease Agreement to the Department of Architecture and
Plannrng of the City Administration (hereinafter, DAPCA) by the follOWing
deadlines

Sketch Plan

Working documentation

no later than days

after slgnrng the Agreement

no later than days
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(final working sketches and after Sketch Design approval
specifications)

Article 42 (Option 2) Design Tenant shall submit to the Department of
Architecture and Plannmg of the City Admmlstratlon (hereinafter, DAPCA)
the final draft design (draft sketches and specifications) no later than
___days after signing the Agreement

Article 43 Administration Review of the Design Documents Tenant shall
receive notification of the approval or disapproval of the sketch or draft
versions wlthm thirty (30) days after submission of the matenals to DAPCA
DAPCA shall have the right to disapprove the Sketch Plan or workmg design
only for the following reasons

a) EXistence of certain paragraphs and clauses that contradict this
Lease Agreement, SNIPs, laws or local administrative acts

b) For working documentation, the eXistence of certam elements of
construction that do not correspond to the approved Sketch Plan

If Tenant does not receive a notice of disapproval wlthm 30 days after
submission of the design matenals, or If a resubmlSSlon of the documents has
been made under the provIsions of Article 44 of this Lease Agreement,
Tenant shall have the nght to reapply to DAPCA for approval If a reasonable
Justification for the refusal IS not provided wlthm the next thirty (30) days,
Tenant shall have recourse to the provIsions of Article 8 5 of this Lease
Agreement

Article 4 4 Resubmlsslon of Designs If the Sketch Plan or Working Design IS
disapproved by DAPCA, within 30 days after receipt of notification of
disapproval, Tenant shall submit the duly corrected Design The corrected
Design shall be reviewed and approved In accordance with the same
procedures applied to the mltlal design application

Article 4 5 Construction Deadlines Tenant shall obtain a bUlldmg permit In
the prescnbed manner Tenant shall begm construction on the land parcel no
later than days after workmg deslgn(workmg
documents) approval Tenant shall complete construction and obtam a
Certificate of Acceptance for the completed structure no later than

months after the effective date of this Lease
Agreement

Article 4 6 Extension of Deadlines The dates for Tenant's submission of the
Sketch Plan or Working Design and the dates for begmnlng and completmg
construction on the leased land may be extended If the reasons provided by
Tenant for the extension are acceptable to the Administration An extension
of deadlines shall be accomplished by the contracting parties m the form of a
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supplemental agreement attached to this Agreement Tenant shall notify
Landlord and DAPCA of his need to extend the design and construction
deadlines no later than 10 days prior to the expiration of the deadlines
specified In thiS Agreement

Article 4 7 Use of the Leased Land Prior to Construction Prior to the
beginning of construction, Tenant may use the leased land In accordance with
ItS permitted uses, provided that thiS activity shall not In any way Interfere with
the beglnnrng or conduct of construction within the time specified In thiS
Lease Agreement

Section 5

DEMOLITION, INFRASTRUCTURE, AND SERVITUDES

Article 5 1 Design Approval by Other AgenCies Approval of deSign
documents by the Administration shall not relieve Tenant of hiS responsibility
to obtain DeSign approval from other agencies or unrts at the federal, republic
or city level In accordance with eXisting laws

Article 52 Permits and Payments Tenant shall obtain, In the prescribed
manner, all permits and approvals necessary to conduct all work pursuant to
thiS Lease Agreement and shall pay all fees due for such permits and
approvals

Article 5 3 Family Relocation The procedures and conditions for relocating
families liVing on the leased land shall be determined by agreement of the
parties, which agreement shall be formalized In a special Protocol attached to
thiS Agreement ThiS Protocol shall stipulate the number of families, their
present quarters, their requirements for new hOUSing or the hOUSing that they
have already approved and accepted for relocation, If there are such
agreements, and other information reqUired to estimate the expenses
reqUired for relocation

Article 54 Demolition of BUildings and Structures The removal of bUildings
and structures located on the leased land shall be accomplished pursuant to
the approved deSign documents at the expense of

(Indicate Tenant or Landlord or their approprrate shares)

Article 5 5 Infrastructure Tenant shall obtam specifications for connection to
all Infrastructure and shall execute agreements for connection With the
approprrate service companres and organrzatlons Construction of
Infrastructure and Installation of utility lines needed to construct bUildings and
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structures on the leased land and connections to Infrastructure In accordance
with the appropnate specifications and design documents shall be
accomplished by Tenant and Landlord pursuant to the Protocol attached to
this Agreement

Article 56 Access to the Leased Land Tenant shall ensure unimpeded
access to the leased land

a) to Landlord or any supervisory body designated by him to Inspect
construction and/or Tenant's activities In performance of the provIsions of this
Agreement

b) to representatives of service companies to repair and service the
Infrastructure located on the leased land

Article 57 Construction Servitudes Tenant shall have the nght to
Independently demand the establishment of servitudes required to construct
and operate the bUildings (facIlities) provided for In thiS Agreement from
owners of nelghbonng land and, If necessary, from owners of other land, and
shall have the nght to appear on his own behalf as one of the parties to the
agreements establishing servitudes

Article 5 8 Servitudes for Use of the Parcel If It IS necessary to establish
servitudes that are not related to construction or use of the bUildings and
facIlities provided for In thiS Agreement, but that are required to use the land,
the nght to demand the establishment of such servitudes and to appear on
his own behalf as one of the parties to these agreements shall belong to
Landlord Landlord shall, upon reasonable request from Tenant, demand the
establishment of these servitudes or transfer the nght to demand them to
Tenant by a Power of Attorney In all cases, Landlord shall cooperate with
Tenant to establish the reqUired servitudes All payments and expenses
related to the establishment of the servitudes indicated In thiS article shall be
borne by Tenant

Article 5 9 Landlord's Cooperation With Tenant Landlord shall cooperate With
Tenant In the preparation and adoption of offiCial documents and permits
Within ten (10) days after a wntten request from Tenant, Landlord shall

a) Together With Tenant, apply for permits, approvals, and other
documents required by offiCial bodies and needed for construction, and

b) Participate With Tenant to obtain the specifications and agreements
for electriCity, telephone Imes, gas, water, sewer, heating and other
mfrastructure

Tenant shall pay all fees and payments related to these actions
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Section 6

SUBLEASE AND TRANSFER OF LEASE

Article 6 1 Sublease Landlord consents to Tenant's sublease of the whole or
part of the parcel or facIlities at any time dUring the term of this agreement
without being reqUired to obtam any additional consent from Landlord The
terms of the sublease agreement shall correspond to the terms and purposes
of this Lease Agreement Upon termmatlon of this Lease Agreement for
whatever reason, the sublease agreement shall also termmate The length of
any sublease agreements shall not exceed the term of this Lease Agreement
Terms of payment for the sublet parcel shall be established by agreement of
Tenant and Subtenant The Sublease Agreement shall be subject to State
registration m the manner prescnbed by law wlthm ten (10) days from the time
of execution of the Sublease Agreement

Article 6 2 Assignment of Lease with Landlord's Consent Assignment of the
lease (transfer of Tenant's rights and obligations under this Lease Agreement
to a third party) dUring any phase of design and construction shall only be
permitted with Landlord's written consent Moreover, Landlord shall not
refuse to give his consent without written Indication of material reasons
therefor

Article 6 3 Conveyance of Real Property. Except for ReSidences The sale of
real property bUilt by Tenant under thiS Lease Agreement shall entail a
transfer of leasehold rights to the buyers of the real property pursuant to
Article 271 of the CIVil Code of RF with the exception of the cases Indicated In
Articles 6 5 and 6 6 of thiS Agreement

Article 6 4 Conveyance of ReSidences and Establlshmg a Condominium The
sale of reSidences bUilt by Tenant under thiS Lease Agreement may be
accompanied by transfer of leasehold rights to the ultimate buyers of
reSidences, proVided Tenant established a condominium regime, created an
aSSOCiation and registered them In the manner prescribed by articles 47 and
48 of the Federal Law "On Homeowners ASSOCiations"

Article 6 5 Conveyance of Title to the Land to Members of a Condommlum
When Tenant sells reSidences In a condommlum bUilt on the leased land,
Landlord shall

(a) If indiVidual homes (townhouses or Individual detached houses) and land
are being sold, terminate the lease under thiS Agreement and convey the land
allocated for each house to the purchaser free of charge and convey land In

common use to the common ownership of the assoclatron members, or
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(b) If the residences being sold are part of an apartment bUilding, then, after
the creation of a condominium and a homeowners' association, terminate the
lease under this Agreement and convey the land allocated for the
condominium to the condominium association free of charge as their
common property In the manner prescnbed by current laws

Section 7

MORTGAGE FINANCING, RIGHTS OF MORTGAGORS

Article 7 1 Leasehold Mortgage Effective upon the registration of this Lease
Agreement, Landlord consents to allow Tenant to mortgage hiS nghts under
the present Agreement to the eXisting and newly erected structures on the
parcel without obtaining any additional consent from Landlord A mortgage
agreement shall be subject to mandatory state registration within ten (10)
days after ItS execution

Article 7 2 Rights of Mortgagors

a) In the event Tenant breaches a matenal term of this Agreement
which provides Landlord the opportUnity of early termination of the Lease, and
should the latter decide to terminate the Lease, Landlord shall notify
Mortgagor within ten (10) days from the time he made said decIsion, and shall
provide the Mortgagor thirty (30) days from the time of receipt of the
notification to cure the breach Pnor to the expiration of the thirty (30) day
penod indicated above, Landlord shall not take court action to terminate this
Lease Agreement

b) The Mortgagor has a pnonty nght to conclude a lease agreement In

hiS name as a legal successor to Tenant If the leasehold IS transferred to the
mortgagor to recover against the mortgaged property under the mortgage
(hypothecation) agreement, the Landlord shall not prevent the mortgagor's
nghts to the leased land from taking effect

Section 8

LIABILITIES OF THE PARTIES

Liabilities of the Tenant

Article 8 1 Tenant's Failure to Perform Lease Terms The Tenant shall not
have performed hiS obligations under this Lease Agreement If

a) Tenant shall not have paid the Rental Payment or shall not have
extingUished a debt Within ten (10) days after receiving notification from
Landlord on the expiration of a payment deadline proVided In this Lease
Agreement
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,
b) Tenant shall not have performed other obligations, terms and

agreements under this Lease Agreement, including the deSign and
construction deadlines, within thirty (30) days after receiving notification from
Landlord listing the Tenant's Violations A Violation shall be considered cured
If Tenant undertakes approprrate action to correct It Within the thirty (30) day
perrod and shall have corrected the Violations Within the time agreed upon by
the parties

Article 8 2 Penalties and Fines for Non-payment of Rent If the Rental
Payment IS not paid by the deadline specified In thiS Agreement, Tenant shall
pay the Landlord a penalty In the amount of percent of the total
amount due, calculated from the date the Indebtedness arose, for each day of
delay, as well as a fine In the amount of percent of the
total amount due If payment IS delayed thirty (30) days The total amount of
penalties fees and fines shall not exceed the amount of

of the annual rental payment The
payment of fines and penalties does not relieve Tenant of hiS obligation to
perform under the terms of thiS Agreement

Liabilities of the Landlord

Article 8 3 Landlord's Failure to Perform Lease Obligations

a) If Landlord shall have Violated Article 1 3 of thiS Agreement or If
defects In the land are found durrng construction, which defects are not
shown In Article 1 2 and which partially or totally prevent use of the parcel,
even If Landlord was not aware of these defects when thiS Agreement was
concluded, or If Landlord falls to perform any other obligation under thiS
Lease Agreement, Tenant shall send notification indicating the Violations of
the terms of thiS Agreement

b) These defects shall be conSidered cured If Landlord undertakes
approprrate action Within a thirty (30) day perrod to correct them at no cost to
the Tenant and shall have corrected them at no cost to Tenant Within the time
agreed upon by the parties

c) Tenant shall have the rrght to extend the construction perrod, Without
the Landlord's consent, for the perrod of time It took Landlord to eliminate the
above stipulated defects on the parcel

Article 84 Tenant's Actions Against Landlord If Landlord falls to perform the
obligations contained In Article 8 3, Tenant shall have the rrght, at hiS election,
to make one of these demands on Landlord

a) a commensurate reduction of the Rental Payment,

b) reimbursement of hiS expenses for eliminating the defects,

c) Withholding from the Rental Payment the amount expended to
eliminate the defects,
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d) early termination of the Lease Agreement If the defects can not be
ellmmated, after sendmg the approprrate notification to Landlord

Article 8 5 Force Majeure Neither the Landlord nor the Tenant shall bear
responsibility for the failure to perform their obligations If the cause of the
delay m performance of these obligations IS the result of circumstances
beyond their control (force majeure) The party that IS not able to perform ItS
obligations for the specified reasons shall notify the other party at the very
first opportunity If the above-mentioned circumstances occur, the time for
performing the obligations under this Lease Agreement shall be extended by
the perrod such circumstances are m effect
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Section 9

TERMINATION OF AGREEMENT AND TAKING OF LAND

Article 9 1 Actions Against Tenant for Failure to Perform If Tenant shall fall
to perform his obligations under this Lease Agreement pursuant to Article
8 1 , then Landlord may take action to terminate the Lease Agreement early
based on Article 619 of the CIvil Code of RF (failure to pay rent when due on
two occaSions, waste of the leased property, etc) as well as under the
following circumstances

a) Tenant does not comply with the time for design and construction
work with a devlatron from the schedule of over SIX (6) months

b) Tenant falls to perform the terms of Articles 5 3 and 54

The Lease Agreement shall be terminated by decIsion of the Arbitration
Court

Article 9 2 Sale of Realty If the Court renders a decIsion for early termination
of the Agreement due to Tenant's failure to perform his obligations, all
permanent Improvements made by Tenant to the leased parcel shall be
subject to mandatory sale by auction The procedure for conducting the
auction, the auctioneer and the procedure for distributing the money received
from the auction sale shall be determined on the basIs of the Court's decIsion

Article 9 3 Actions Against Landlord for Failure to Perform If Landlord shall
not perform his obligations under thIs Lease Agreement pursuant to Articles
53, 54, 83, and 84 , then Tenant may take action to terminate the Lease
Agreement early In accordance with Article 620 of the CIVIl Code of RF
Tenant shall provide written notification to Landlord of his decIsion to
termInate the Lease Agreement at least thirty (30) days before applying to the
Arbitration Court

Article 94 Tenant's Ownership of Improvements If the Arbitration Court
renders a decIsion for early termination of this Agreement due to Landlord's
failure to perform his obligations, Tenant shall retain ownership of all
Improvements made by him to the leased parcel

Article 9 5 Compensation for Tenant's Damages In case of early termination
of this Agreement due to Landlord's failure to perform his obligations, which
termination affects the conduct and completion of construction, Tenant may
obtain a decIsion from the Arbitration Court for

a) Tenant's losses related to Landlord's failure to perform his
obligations under this Agreement, and
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b) a fine Imposed on the Landlord for his failure to perform the terms of
this Lease In the amount of percent of the annual Rental
Payment In effect at the time of the Agreement's termination

Article 96 Special Conditions for Early Termination of the Lease Agreement
for State and MUnicipal Needs Early termination of the Lease Agreement for
the purpose of uSing the land for state or mUnicipal needs shall only be
possible upon the request of authorized state agencies or local self
governance representative body The demand for early termination of the
Lease Agreement for the purpose of uSing the land for state and mUnicipal
needs and a taking of the Improvements made Tenant to the land shall not
be granted If the state agency or city administration that submitted this
demand to the Court does not provide eVidence that the new public use of the
land IS Impossible Without termination of the lease under thiS Agreement A
taking (total or partial) of the Improvements made by Tenant to the leased
land dUring early termination of the Lease Agreement for the purpose of uSing
It for state and mUnicipal needs shall be done In compliance With Articles 279
282 of the RF CIvil Code If a deCISion IS made by an authOrized agency for
early termination of the Lease Agreement for the purpose of uSing the land for
state and mUnicipal needs, Tenant shall be notified of the termination date no
less than 12 months In advance, counting from the date the deCISion was
made

Section 10

MISCELLANEOUS

Article 10 1 Disputes and Disagreements In case of disputes and
disagreements between the parties to the present Lease Agreement, the
parties shall settle their differences by drawing up a protocol on settlement of
differences Within thirty (30) days If the differences are not settled by drawing
up a protocol, all disputes and disagreements arising under thiS Lease
Agreement shall be submitted to the Arbitration Court

Article 102 Notifications Any notification or message related to thiS Lease
Agreement shall be considered properly sent upon ItS dispatch by prepaid
registered mall With notice to the follOWing addresses
(a) To the Tenant _

(b) To the Landlord
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All changes of addresses shall be provided to the parties to thiS Lease
Agreement, each to the other, within ten (10) days

Article 10 3 Preliminary Documents and Understandings Unless otherwise
provided In thiS Lease Agreement, thiS Agreement shall be supenor to any
other wntten documents or oral agreements between Tenant and landlord
that eXisted before thiS Lease Agreement became effective, and In the event
of any inconsistency between such wrrtten documents and oral
understandings and thiS Lease Agreement, the latter shall take precedence

Article 10 4 Deviations and Changes Any deviation from or change related to
the restrrctlons, terms or agreements In thiS Lease Agreement shall be made
In wrrtlng and signed by the other party with the exception of the cases
provided In Articles 32 and 83 (c) of thiS Agreement A deviation by one of
the parties from performance of any of ItS obligations shall not be effective If It
IS not formalized In a wrrtten document supplementing thiS Lease Agreement
Oral agreements on deviations from or changes to obligations shall have no
effect

Article 109 Legal Addresses

Landlord _

Tenant _

Landlord

Tenant

95


