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EXECUTIVE SUMMARY

August 19, 1993

The following is an overview of the contents of this Report. Relevant portions of

the Report should be consulted for details.

Part I. Background and Purposes of this Report

In 1992 the Ministry of Finance (Ministry) was assigned the task of developing a
law for the formation, governance and regulation of non-profit legal persons to be engaged in
public service activities (NPOs).

The purpose is to create a clear and modern legal form for NPOs as legal entities
which may be created by private initiative or by government, and to provide a structure for the
denationalization of contributory organizations (COs) and some budgetary organizations (BOs)
for which such NPO structure would be suitable and likely to achieve the objectives.

The objectives of providing such NPO structure for those created by private
initiative is to encourage the development of such non-profit public service enterprises to levels
equal to those of the more advanced members of the European Community and other modern
nations, where NPOs serve as important vehicles of altruism and good works that enhance the
public welfare and the quality of life in the nation.

Benefits intended by denationalization of COs and some BOs and transforming them

into NPOs, include:

- Greater efficiencies in their operations;

- Improving services and making them more responsive to
the needs of the people;

- Diversifying sources of funding;



- Achieving an optimum balance between efficiencies and
quality of service through competition for private
patronage and government assistance.

There are no existing laws of the Czech Republic adequate to these purposes and
none that can readily be made adequate by amendment. The pattern in advanced nations is to
provide a separate body of law for the creation and governance of NPOs, and that is the
pattern proposed by the Ministry.

On May 20, KPMG Peat Marwick and Squire, Sanders & Dempsey were given a
contract by the United States Agency for International Development (USAID) to provide
assistance to the Czech Republic toward the further development of the Draft Law,
explanations of it, development of additional special laws relevant to health care institutions,
and implementation with respect to a few institutions. Part of that assignment was to provide a
report describing comparable laws and practices with respéct to NPOs in other ECC countries,
the United States and Canada. Such report (Comparative Study) was delivered to the Ministry
on June 28, 1993.

Also included in the USAID assignment is that Squire, Sanders & Dempsey shall
provide comments on and suggestions for changes in the Draft Law, and assistance in
amending it into the form desired by the Czech Government.

After the Ministry has had an opportunity to study this Report, and we have
consulted further with the Ministry and others, as it indicates, we will be able to prepare or

assist with the preparation of amendments desired by the Government.

Part I1. The Draft Law and Prior Comments

The Draft Law is a worthy vehicle for achieving the objectives noted in Part I. The
suggestions in this Report are designed to enhance the Draft Law’s achievement of those
objectives. These suggestions are also intended to achieve a more thorough response to the
comments by various Ministries and institutions by providing greater flexibility in the law,

greater opportunities to structure the governance and controls of each NPO that results from



transforming a CO or BO in a way most suitable to that entity, and to better provide for
protection against the misapplication of assets or inattention to public service by any NPO

resulting from such transformation.

Part III. A Suggested Structure to Accommodate the Variations Among NPOs and
Satisfy the Concerns of Commentators Relating to BOs and COs.

This Part suggests a structure for the Draft Law to make it more appropriate to the
variety of NPOs to which it will be applied, and provides for techniques by which concerns
may be easily met with respect to those COs and BOs that are to be transformed into NPOs.

That approach is to acknowledge that there should be (i) basic provisions that can
be applied to all NPOs including transformed NPOs, but particularly all voluntary privately-
initiated NPOs that do not receive donations of government property or subsidies, and (ii)
additional provisions applicable only to NPOs that result from transformation of COs and BOs.
These latter provisions are to build upon the basic provisions but add to them more detailed
and more stringent requirements for those NPOs that benefit from receipt of government
property and operating subsidies.

Toward that structuring of the Draft Law, many of the stringent provisions in
Chapters 2, 3 and 5, which are chapters of general applicability, should be liberalized there
because they are too detailed, inflexible and intrusive for application to voluntary privately-
initiated NPOs. Those more stringent provisions should instead be moved to Part Three of the
Draft Act where they will be applicable only to NPOs that result from transformation of COs
and BOs.

Even in respect of Part Three, these subjects should not be treated alike. Rather,
some of the most important conditions and requirements should be imposed on all such NPOs
that receive former governmental property, whereas others should be imposed only by special
act to particular types of classes (by purpose) of NPOs. Other subjects that require detailed

provisions, or that must be sensitive to particular conditions or to changing conditions, should



be left to imposition through appropriate decrees. Finally, those coﬁditions and restrictions of
a more optional nature can be left to optional inclusion in the founding documents.

The Report, at pages III-1 to III-4, and at pages VI-26 to VI-28, provides examples
of the types of provisions that might fit into these different categories for being imposed in the
Draft Law, being provided for by special acts applicable to classes of NPOs, being specified in
decrees, or being left to inclusion in the founding document.

For example, the Report suggests that provision might be made in Part Three of the
Draft Law for applicétion to all NPOs resulting from transformation of COs or BOs, by which
appropriate governmental officials may cause investigations to be made of a particular NPO to
determine whether it is misapplying assets or seriously failing in the provision of public
service, and, if it is determined that serious faults or failures are occurring, to appoint a
supervisor who may direct that proper actions be taken to rectify the situation and who may
control all important actions until the NPO is brought into compliance. An example of such a
provision is attached to this Report as Appendix B. As another example of how a subject may
be handled, the Report suggests for treatment in special legislation dealing with a class of
NPOs (such as certain types of cultural NPOs) any requirements for the Board of Directors to
have a minimum representation from particular or various professions or walks of life, or from
the community primarily served thereby, or other Board member qualifications that would be
appropriate for that class of NPO.

Detailed and difficult subjects that may have to be variously applied or not,
depending on type or size of NPO, such as requirements for external professional auditing or
imposition of accounting and financial reporting standards, may best be dealt with in decrees.

Further it may be left to the founding document whether the founder may continue
to appoint some portion of the Board of Directors, which discretion might properly be
restricted by law with respect to number (such as not permitting the founder to appoint a
majority) or duration (such as terminating such authority of the founder when governmental

operating subsidies cease to exceed a certain percentage of the NPO’s annual revenues).



These examples are only intended to suggest the way in which these concepts might
be applied. Judgments can differ on which subjects fall into the different categories and the
consensus judgment should be reflected in the Draft Law. The salient point is that, by
providing for these variations in treatment, the best opportunity is provided for assuring that
each NPO will be accorded the most appropriate governance and control, without unduly
hampering the management and success of the NPO.

It is also suggested that provision should be added to Part Three of the Draft Law
by which an NPO may achieve a two-step transformation. The first step may be one in which
the NPO that is formed by transformation of a CO or BO may be subjected to considerable
restrictions and conditions contained in or imposed in the manner indicated by a revised Part
Three. The second step of transformation could occur when that NPO has materially grown so
that the donated government property has become a minor part of its assets and it has so
diversified its source of revenues that governmental operating subsidies cease or become a
minor part of its annual revenues, whereupon the special provisions applicable to NPOs that
succeed COs or BOs will cease to apply and the NPO will be subject only to the basic
provisions commonly applied to voluntary privately-initiated NPOs. That second step can
occur in various ways, such as by creating a new NPO and transferring the property and
function of the first NPO to it under management agreement, lease or otherwise.

Part IV. Desirability of Excluding From the Operations of Part Three (Transformation)
Those Public Operations That Are Unlikely to be Transformed.

It is suggested here that, if a type of public service being conducted in the public
sector is most unlikely to be transformed, consideration should be given to providing expressly
in the Draft Law that it is not subject to transformation under Part Three, in order to avoid
unnecessary concerns and a wasteful expenditure of time and energy in making explanations to

the Parliament and to the public.



For example, it is noted that, even in the most capitalistic of nations, primary and
secondary education (grammar schools and high schools) are provided predominantly through
public schools supported almost entirely by taxes and owned and managed by governmental
bodies.

If, for example, primary and secondary education are most unlikely to be
transformed in the near-term or in any significant degree to NPOs under the Draft Law,
consideration should be given to eliminating that area of governmental operations from the
transformation provisions of Part Three of the Draft Law. Primary and secondary education
would, however, continue to be purposes for which voluntary privately-initiated NPOs could

be formed under the Draft Law.

Part V. Financing of Capital Expenditures of NPOs.

Because of the scope and immediacy of the needs, borrowing (loans and bond
issues) of mid-term to long-term duration is likely to be the chief source of funds for
rehabilitation, modernization and expansion of the durable facilities used by NPOs. Programs
must be developed to assist financing.

State guarantees and interest subsidies are likely to be needed in the early years.
But long-term structures should soon be put in place in anticipation of the gradual decline of
State guarantees and interest subsidies.

Two such structures suggested are a revolving fund program supported by a funded
reserve provided by the State, and a program of tax-exempt financing (interest paid on the
bonds to be exempt from income taxes).

In developing the Draft Law, immediate attention should be given to the need for
institutional stability of the NPOs, which suggests that enforcement of their non-profit public
service purposes should be done through monitoring and temporary supervision of the NPOs
that go astray and replacement of officers guilty of malfeasance or misfeasance, rather than by

termination of the NPO. Further, the providing of mortgage security for financings should not
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be precluded by a near impenetrable shield for "inviolable assets”. Even they should be
eligible to provide security for necessary borrowings if consented to be a proper agency of

government capable of evaluating the NPO’s ability to repay the borrowing.

Part VI. Detailed Analysis of Draft Law Provisions.

Part VI of this Report contains detailed, Article-by-Article, analysis and comments
on the provisions of the Draft Law. In doing so, many choices for decision are noted and
various provisions for substantive and technical improvement are suggested. Among the more

important suggestions are:

- Include provisions that allow an NPO, at its discretion,
to have voting Members, beyond the members of the
Board, in order to better democratize the management
of the NPO, and also thereby provide a source of
revenues through annual membership payments and a
base for fund-raising for capital expenditures and make
the Board more accountable for its actions;

- Clarify the allocation of obligations and liabilities when
a BO or CO is transformed to an NPO;

- Further refinement of the provision exempting NPOs
from business regulation;

- Permit international non-profit organizations to create
subsidiaries in the Czech Republic;

- Liberalize the provisions of Chapters 2, 3 and 5 to
provide more flexibility for voluntary privately-initiated
NPOs, and move the more stringent provisions to Part
Three of the Draft Law to variously apply only to
NPOs resulting from the transformation of BOs and
COs;

- Provide greater flexibility (even for transformed COs
and BOs) to properly reflect the different characteristics
of such NPOs and the different degrees of State
interest;

- Limit "inviolable assets" provision to transformed
NPOs, provide for common exceptions, and allow for
governmental consent to release property form such
restriction;



Part VII. Conclusion.

Clarify provisions to assure that Boards of Directors
have a broad scope of powers;

Add provisions by which a State authority can enforce
upon NPOs the performance of their public service and
non-profit functions and restrictions, including
investigations and, in the case of transformed NPOs,
the imposition of temporary supervision where there is
gross failure;

Permit changes of purpose by NPOs, but require
governmental consent in the case of transformed NPOs;

Give Boards the power, upon a simple majority vote, to
replace the Director for any reason deemed sufficient
by the Board, because an organization cannot succeed if
there is major long-term conflict between the policy-
making body and the executive officers charged with
carrying out the policies;

Describe a standard of care for the Board of Directors
as fiduciaries;

Liberalize conflict of interest rules that apply to the
Board of Directors of NPOs that are not transformed
from COs or BOs;

Provide that an NPO may have such additional officers
as prescribed in its by-laws;

Clarify provisions regarding disposition of property
upon dissolution, including different treatment for
transformed NPOs if needed;

Clarify whether there is to be a limit on the scope of
unrelated business activity that may be conducted by an
NPO.

Provide immovable property tax exemption, for
property used directly in carrying out an NPO’s public
purposes based on clearly stated criteria, provide
income tax exemption for all of an NPO’s net income
(except net income derived from unrelated business
activities) based on clearly stated criteria, and permit
donors to deduct the amount of their contributions to an
NPO (within reasonable limits) from their taxable
income for purposes of the income tax.

This Part contains a brief conclusion that reiterates several key points.



PART I
BACKGROUND AND PURPOSES FOR THIS REPORT

In 1992 the Ministry of Finance of the Czech Republic (the Ministry) was assigned
the task of developing a law for the formation, governance and regulation of non-profit legal
persons to be engaged in public service activities.

The purposes included creating a clear and modern legal form for the existence of
such non-profit public service organizations (NPOs) as legal entities whether they be created
by private initiative or by government at the state or local level, and also to provide thereby a
structure for the denationalization of those budgetary organizations (BOs) and contributory
organizations (COs) for which such structure would be suitable and likely to produce the
benefits intended.

The objective with respect to providing for NPOs that may be created by private
initiative is to encourage such initiatives and develop those instruments of public service to
levels equal to those achieved in most members of the European Community and all modern
industrial nations, where they serve as important vehicles for altruism and good works that
enhance the public welfare and the quality of life in the nation.

The benefits intended by such denationalization of budgetary and contributory
organizations include (i) producing greater efficiencies in the conduct of such activities, (ii)
enhancing the services provided, by increasing their quality and making them more r'esponsive
to the needs and preferences of the persons and communities served, (iii) diversifying the
sources for funding such operations and their capital requirements, and (iv) achieving an
optimum balance between efficiencies and quality of service through a degree of competition
among organizations of like kind, including competition for the patronage of those served, for
private donations, and for government subsidies and grants to those shown to be most effective

or best capable of achieving the objectives of such subsidies or grants.



Such NPOs are not systematically or adequately provided for under current laws of
the Czech Republic, and cannot be appropriately provided for merely by minor amendments to
existing laws. The types of legal organizations provided for in the Commercial Code are
basically intended for commercial and industrial endeavors designed to earn profits for their
shareholders, partners and associates. As shown by the Comparative Study of laws on NPOs
of several ECC countries, the United States and Canada which we prepared and delivered to
the Ministry on June 28, 1993 (the Comparative Study), advanced nations generally have a
separate body of statutory law for the creation, governance and regulation of NPOs.

The Budgetary Law of the Czech Republic provides for creating budgetary and
contributory organizations in the context of prescribing the content of the State and local
budgets, the purpose and essence of which is, in large part, the antithesis of the objectives
noted above, and thus does not provide a suitable basis for amendments to provide for creating
NPOs. Likewise, the law for non-state health care facilities and the law for endowments are
too limited in scope to provide an adaptable basis for a wide variety of NPOs.

Thus, there is a void in the laws of the Czech Republic that does not exist under the
laws of advanced nations.

The Ministry has turned its attention toward an entirely new law to fill that void for
purposes of general use by private founders, but also for purposes of creating new entities to
help serve in the process of denationalization of some public service activities. Such
denationalization is viewed as a natural follow-through upon the Republic’s successful program
of privatizing commercial and industrial activities.

The Ministry produced a first draft of principles for such law in the autumn of 1992
and amended the principles based upon comments and suggestions received. Subsequently, the

Ministry proceeded to draft an act based upon such principles, comments and suggestions.

The Agency for International Development of the United States (USAID), by Work |

Order dated May 20, 1993, engaged KPMG Peat Marwick and Squire, Sanders & Dempsey to

provide technical services to the Czech Republic in connection with the Republic’s
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denationalization project for health care and other public service sector enterprises. Those
technical services include the Comparative Study delivered to the Ministry on June 28, 1993.

Also among the technical services to be provided by us under the USAID project
are comments and suggestions regarding such draft law, and assistance in the preparation of
such amendments to the draft law as the Government may request.

Therefore, the purpose of this Report is to make suggestions regarding the draft
law, based on our knowledge and experience, designed to bring to the attention of the Ministry
possible changes that may make the draft law more suitable to its purposes, more consistent
with norms in other advanced countries, and more flexible to meet the concerns of the
Ministries and institutions respecting transformed BOs and COs, while maintaining optional
structures suitable to the variety of entities that may use the law.

These suggestions are all presented as choices which the Government may accept or
reject, in whole or in part. With regard to those suggestions that are accepted, and also with
regard to any other modifications decided upon by the Government, we are available under the
USAID project, willing and able to assist in preparing amendments to the draft law that would
convert those thoughts and choices into specific legal provisions.

In studying a number of the provisions of the Draft Law, the intentions of the
drafters with respect to certain aspects were unclear to us, and it may be that our detailed
comment on some of those points, particularly in Part VI of this Report, would be different if
we fully understood those intentions. We have not yet had the opportunity to discuss the Draft
Law in detail with the drafters. We believe this Report will provide a good basis for such a
detailed discussion, and that such discussion should take place before we undertake to assist in

drafting specific wording for changes in the Draft Law.
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PART II
THE DRAFT LAW AND PRIOR COMMENTS

The Ministry’s draft of the law on NPOs (Draft Law) to which this Report is
addressed is that version set forth in Appendix A.

The Draft Law is basically sound and provides a worthy vehicle for achieving the
objectives noted in Part I of this Report. The suggestions made in this Report are intended to
permit the Draft Law to provide an even better basic structure for those purposes. It is also
the objective of the suggestions made here to provide a degree of flexibility that the
commentators likely will find furnishes the opportunity to adapt conditions and restrictions for
particular NPOs that will better respond to the concerns of those commentators relating to the
transformation of some BOs and COs.

As noted above, the Draft Law already is responsive to a number of comments
received by the Ministry with respect to the Principles and also comments received with
respect to earlier drafts of the law. Many of the prior comments were addressed to concerns
related to the potential misuse of property that formerly belonged to the State or to the possible
failure of a new management to carry out the public service purposes.

Some of those same concerns were already anticipated and, at least in part,
responded to in the original Principles. The iteration and reiteration of those concerns in the
comments caused additional provisions to be added to address them. Those provisions now
stand in the Draft Law.

A special point for consideration in this Report is that, while those provisions are
basically responsive to the concerns in respect to the conversion of BOs and COs, they have
been made by the Draft Law applicable to all NPOs, including voluntary, privately initiated
NPOs that receive no governmental property or regular subsidies. Many of such provisions

are inappropriate for the latter organizations, if experience and the general pattern of such laws
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in other advanced countries are to be used as guides. Many of the observations here are

demonstrated in the summaries of laws of other nations as set forth in our Comparative Study

of June 28, 1993.

Examples of provisions as set forth in the Draft Law that may properly be used with

respect to converted BOs and COs but seem inappropriate to other NPOs include the

following:

10.
11.
12.

13.

Excessive detail required in the founding document;
Absence of optional provision for Members;

Imposition of detailed conditions and restrictions with
respect to the number and terms of the Board of Directors
(Board);

Absolute prohibitions against professional relationships and
financial interests of Board members;

Provisions for "inviolable" assets;
Restraint on any modification of the purposes of the NPO;

The characterization of Board membership as being one of
public duty;

Restricting Board members’ reimbursement to travel
expenses and as provided by law;

Specifying the quorum requirement;
Absence of authorization of optional officers;
Restricting the Board’s power to remove the Director;

The particular treatment of unrelated business activities;
and

The timing of annual reports and implicit forcing of the
calendar year on the fiscal year.

With respect to voluntary, privately initiated NPOs (and, to a more limited extent, even with

respect to COs converted to NPOs), many of these items should be left to optional choices

which may be set forth either in the foundation document or in the by-laws (statutes) of the

NPO.
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These matters can be readily remedied by some adjustments in the structure of the
Draft Law, as suggested in Part III, and liberalization of Chapter 2, 3 and 5 as suggested in

Part VI of this Report.
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PART III
A SUGGESTED STRUCTURE TO ACCOMMODATE THE VARIATIONS

AMONG NPOs TO WHICH THE DRAFT LAW WILL APPLY AND
SATISFY THE CONCERNS OF COMMENTATORS RELATING TO BOs AND COs

The Draft Law can readily be altered so that its basic provisions can have the
flexibility that is capable of accommodating the differences that naturally will exist among the
NPOs that are subject to the Law. All of those basic provisions would apply to voluntary
privately initiated NPOs. Those basic provisions (generally comprising the subject areas of
Chapters 2, 3 and 5 of Part One of the Draft Law) should have the options and flexibility
generally provided by non-profit organization laws of advanced countries, but with special
features pertinent to the Czech Republic. Those have been indicated in the Comparative
Summary and are further discussed in Part VI of this Report.

Those basic features would also apply to transformed BOs and COs except to the
extent modifying, superseding or additional provisions are provided pertinent only to
transformed BOs and COs. Those variations can be provided through an elaboration of Part
Three of the Draft Law. The requisite assurances of the appropriate use by converted BOs and
COs of former governmental property and of governmental subsidies can be provided in that
context.

Even in respect to the transformed BOs and COs some appropriate flexibility can be
provided so that variations may be permitted to reflect properly the degree of the governmental
interest by reason of the importance of the property to be donated by the government, the
importance of the function to be performed and the scope of any continued subsidies.

Provisions reflecting these concerns may be regarded as being in three different
levels of significance and may, therefore, be provided through three or four different

mediums, as follows:
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1. Prime Importance:

Composition and Restrictions Applicable to All

Converted BOs and COs Through Draft Law. These would be provisions of basic

importance in regard to converted BOs and COs. They would be set forth in Part Three of the

Draft Law, and would be applicable to all converted BOs and COs. These provisions could

include, for example:

2, Prime-Importance:

Prohibitions against conflict of interest, more
rigid than in the basic provisions;

Public reporting requirements, more detailed
than in the basic provisions;

Restraints on alienation of immovable property
donated by government, subject to release by
appropriate governmental consent;

Provision for official inspection to determine if
the purposes of the NPO are being
appropriately accomplished, and provisions
authorizing an appropriate governmental
authority to appoint a supervisor or board of
supervisors (independent of the Board of
Directors and Director of the NPO) to monitor
and direct actions of the NPO in those cases
where clear misfeasance or malfeasance is
occurring (a sample provision from the Ontario,
Canada, hospital law is attached as Appendix

B);

Such other restrictions and conditions as are
regarded as clearly applicable to all NPOs that

- are transformed BOs and CO:s.

Conditions and Restrictions Applicable to Specific

Classes of Converted BOs and COs Made Applicable to All in That Class by Special

Laws. This would address special classes of converted BOs and COs, classified by purpose,

such as health care organizations or cultural organizations. Special conditions or restrictions

may be relevant to them as a class, such as

Restricting to a minority the number of medical
professionals that may be on the Board of
Directors of a hospital;

Requiring that the Board of cultural

organizations include both members from the
public and persons with expertise in the subject
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area germane to the purpose of the
organization,

- Requiring open membership for some classes of
organizations to obtain greater responsiveness to
the public;
- Other subjects deemed of such importance that
they should apply to all NPOs of a particular
class.
These types of conditions and restrictions, specially provided for a class of NPOs, could be
prescribed in a special law applicable only to that class.

3. Secondary Importance: Authorization to Appropriate Ministers to

Impose Requirements by Decree or Joint Decree. There are areas of control or regulation

that are difficult to prescribe in the laws enacted by Parliament because of the detail they may
require or the sensitivity they must have to variations among those former BOs and COs that
are transformed to NPOs and the changing circumstances that must be reflected. Those rules,
generally, are best promulgated by decree or joint decree of appropriate Ministries, and the
Draft Law might advisedly authorize them to do so. These might include such subjects as

- Additional detail required for annual reports of
all or particular classes of NPOs;

- Prescribing accounting and financial reporting
standards, and providing appropriate time
schedules for compliance;

- Requiring independent professional audits of the
finances of some NPOs, selected by reason of
class or size or their financial activities (such as
public financing);

- Other items that do not affect the autonomy of
the management of the NPO.

4. Tertiary Importance: Conditions and Restrictions That May Be Imposed

in the Founding Document Within Limited Parameters. The Draft Law already contains

some aspects of the concept that, within certain subject areas, the founder should be able to

prescribe some conditions and restrictions in the founding document. This enables further
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flexibility to permit aspects of the NPO to be best addressed to its mission. These subjects
include and may include the following:

- Whether the NPO should have Members in
addition to the Board members;

- The number and terms of Board members;
- Whether and what number or percent of Board
members may be appointed by the founder
(perhaps subject to a provision of the law
restricting the number to a minority of the
Board after the first Board is appointed and
terminating such authority when governmental
operating subsidies become less than a certain
percentage of the annual budget of the NPO);
- The officers of the NPO and their duties;
- Restraints on alienation of immovable property;
- Limits or conditions for borrowing money.
Many of these subjects are best dealt with in by-laws of the NPO to be promulgated by its
Board of Directors or approved by its Members, and there is need for provision in the law to
assure that the founder does not use such authority to inappropriately confine the NPO or
hamper its successful management, which should be as autonomous as the State’s interests
permit. For those reasons, the founder of converted BOs and COs should be required to
justify any special restraints or conditions to an appropriate Minister or group of Ministers who
should have the authority to delete or modify such provisions in the proposed founding
document consistent with the objectives of the State in respect to transforming BOs and COs to
NPOs. Those obijectives are briefly summarized in Part I of this Report and probably should
be articulated generally in the Draft Law as a guide to the reviewing Minister or Ministers as
well as a guide to founders.
The Draft Law might advisedly consider that some BOs and COs might go through
a two-step process on transformation. When, for the foreseeable future, such an NPO will be

heavily dependent on the property donated by government and upon continuing operating

subsidies from government, it might be subject to considerable special conditions and
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restrictions of the types referred to above. If, however, over time the NPO so succeeds in the
objectives of the Draft Law that the assets donated by government become a minor part of its
total assets and its sources of revenues grow to the point that it needs little or no subsidy from
government, then it takes on the characteristics of those NPOs that are originated as voluntary
privately-sponsored NPOs and it should be capable of claiming comparable flexibility in
structure and management.

There are various ways in which such second step of conversion could be provided
for in the Draft Law. One of those would be to contemplate the creation of a new NPO under
the basic provisions of the Draft Law, not subject to the special provisions pertinent to
converted BOs and COs, and to authorize the transfer of the assets and business of the prior
NPO to the new NPO.

Such transfer could be outright, or could be done through a lease agreement or a
management agreement. However done, opportunity would be provided to impose any
necessary conditions and restrictions in the transfer agreement.

Such a transfer might be initiated by the Board of Directors of the first NPO or,
perhaps, by an appropriate Ministry or by the founder, or anyone of them, and, depending on
where initiated, may require approval by an appropriate Ministry, including approval of the
transfer terms.

Elaboration on any of the ideas and suggestions discussed in this Part III can be
provided upon request by the Ministry. As noted above, to the extent that the Government
would like any of these suggestions transformed into specific provisions for amendments to the
Draft Law, that is within the ambit of the technical assistance we are to provide to the Ministry
under the USAID project and we will be pleased to provide drafts of such provisions of law

for consideration by the Government.
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PART IV
DESIRABILITY OF EXCLUDING FROM THE OPERATIONS OF PART THREE

OF THE DRAFT LAW (TRANSFORMATIONS OF BOs AND COs) THOSE
PUBLIC ACTIVITIES THAT ARE UNLIKELY TO BE TRANSFORMED TO NPOs

It is not intended here to deal in any depth regarding the choice of BOs and COs as
candidates for transformation to NPOs. Obviously, the Ministry has given some consideration
to the subject and it appears that many hospitals may appropriately be given priority attention
in this respect while many functions natural to, imbedded in and generally performable only by
government are the least likely candidates.

The point for consideration here is whether some areas of governmentally
conducted public service are so unlikely to be candidates for transformation to NPOs in the
foreseeable future that they ought to be expressly eliminated from consideration under Part
Three of the Draft Law in order to alleviate concerns and avoid much wasted effort that might
otherwise be required in the program to educate the Parliament and the public regarding the
Draft Law.

One area that deserves attention in this respect is primary and secondary education
(grammar schools and high schools). As was seen in the Comparative Study, those levels of
education are almost invariably provided for and managed directly by government at the state
or local levels. While some institutions in the private sector provide primary and secondary
education, in most countries they form only a small part of that endeavor.

The basic reason is that any country that aspires to a modern economy must have a
goal that at least primary and secondary education will be universally available. That requires
heavy public tax support and is generally deemed to be of such critical public importance as to
entail public ownership and management.

Therefore, while there may be a need to give attention to restructuring and

providing enhanced support for public education at the primary and secondary levels, it seems
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unlikely that such basic governmental functions will be transformed into NPOs in the
foreseeable future.

If that is the case, primary and secondary education might advisedly be expressly
eliminated from consideration for transformations of BOs and COs under Part Three of the
Draft Law. Education at all levels would, however, continue to be a purpose for which
voluntary, privately-initiated NPOs could be formed under the basic provisions of the Draft
Law. Further, the Draft Law might provide that surplus publicly owned school property, if
any, may be sold and that when sold to NPOs the public service commitment of the NPO may

be taken into account through price reduction.
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make new loans of like kinds. Thus the original proceeds of bond financing which are loaned
out and returned with interest form a revolving fund. Squire, Sanders & Dempsey has assisted
both the U.S. Government and state governments in setting up those types of revolving fund
programs, including the U.S. national program to assist local government projects for sanitary
waste treatment.

The other major long-term program that can alleviate central budgeting is to
provide, in the tax laws, that interest on bonds issued by or for the benefit of NPOs (and,
equally importantly, municipalities) will be exempt from income taxation. This automatically
makes the bonds more attractive to the individuals and businesses that pay income taxes in the
Czech Republic and will reduce the interest rate those investors require in order to purchase
the bonds. This simple device has the good attribute of working merely by market forces,
without the burden and cost of a bureaucracy to operate it. Of course, this is effective only to
the extent that Czech investors provide the market for such bonds, unless a similar principle is
established through treaties.

These two basic instruments of indirect State assistance to financing durable
facilities can be implemented at an early stage even while the State is, of necessity, also
providing guarantees and interest subsidies, for they can provide the backbone of a long-term
program that will gradually rely less and less on State guarantees and interest subsidies.

These are just some basic thoughts, elaboration on which will best be done in
another context, including a second phase of the USAID contract mentioned in Part I of this
Report. However, there are certain additional and important considerations to be kept in mind
in the further development of the Draft Law to best assure that the NPOs will have their

greatest opportunity to provide for the financing of their capital expenditures.

First, in the development of the Draft Law, it needs to be appreciated that creditors .

desire long-term stability of the borrowing institution that must earn sufficient funds over the
years to pay the principal and interest on the financing. Therefore, the dissolution of an

institution whose officers fail to perform properly is not the best of solutions. Rather, it is
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PART V
FINANCING CAPITAL EXPENDITURES

Rehabilitation and modernization of the public service facilities to be operated by
NPOs, and the selective expansion of those most in demand, will cost many times the current
amounts annually budgeted for such purposes. While the NPOs structure is desigﬁed to
enhance efficiencies and diversify sources of funds, the impact of such benefits will be
gradual.

Accordingly, it is most likely that the major source of funds for capital costs will be
financing through loans and bond issues of medium- to long-term duration. The rational for
financing durable property over the term of its usefulness is that it tends thereby to be paid for
by the users -- a "pay as you use" principle.

There is an inherent soundness to that principle. In the current situation there
appears also to be a practical necessity that it be employed.

It is also apparent that, in the early stages, there will be a necessity that the State
assist in such financings. There are important ways in which the State can assist, including the
selective availability of State guarantees and interest subsidies, particularly in the early years.
Squire, Sanders & Dempsey has assisted both the U.S. Government and state governments in
establishing interest subsidy and guarantee programs.

Over the long-term, however, in order to reduce the burden upon the State (by
reducing interest subsidies and guarantees) and to accomplish the movement of more
responsibility from the State toward a greater self-reliance of the NPOs themselves, two basic
approaches should be considered for early implementation.

One is the creation of reserve funds for various categories of NPO purposes, which
reserve funds will serve as security for bonds issued by the State or districts to make loans to

NPOs in the appropriate category. The repayments of those loans with interest is then used to



preferable to provide for the temporary displacement of a malfunctioning management, as by
the type of provision referred to in Part III above (an example of which is set forth in
Appendix B), or for the removal and replacement of those officers who are guilty of
misfeasance or malfeasance.

Further, while most institutions use buildings that do not have a ready market value
because of the uniqueness of such buildings and unsuitability for other or commercial
purposes, that is not so in all cases. Some may be capable of providing good mortgage
security for creditors who might not otherwise make capital funds available to the NPO.
Accordingly, care should be taken, even with property considered " inviolable" property, not to
so restrict it as to make it unavailable to permit financing necessary for the success of the
NPO. That means such property should be eligible for mortgaging with the consent of the
founder or a Ministry (or other appropriate governmental agent) that is capable of assessing the
ability of the NPO to carry the debt.

Also mechanisms should be provided in the Draft Law or elsewhere for enhancing
the security of NPO debt by enabling a trustee or agent for creditors (or guarantor) to recoup
any defaults in an NPO’s payments by drawing directly on the government subsidies otherwise

payable for that NPO.
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PART VI
DETAILED ANALYSIS OF DRAFT LAW PROVISIONS

Part VI of this Report contains our comments on specific Articles of the Draft Law,
as well as a number of general comments. In many instances, these comments are based upon
or relate to the discussion and recommendations contained in the preceding Parts of this
Report. Where no comments are included with respect to a specific Article or paragraph of
the Draft Law, this means that we felt the language was acceptable as written in the context of

the current version of the Draft Law.

PART ONE: NON-PROFIT ORGANIZATIONS

Chapter One: General Provisions

Article 1.
If tax provisions are to be included in the Draft Law, the purpose of making special

tax amendments relative to NPOs should also be identified as a purpose of the Draft Law.

Article 2.

Paragraph (1).

If so intended, it should be made clearer that an NPO need not fit into a category of
another legal entity (such as a joint stock company or limited liability company under the
Commercial Code) in order to be a legal entity. Rather, by reason of satisfying the
organizational and registration requirements of the Draft Law alone, it becomes a legal entity.

Paragraph (2).

(a) Many other countries have NPO laws that authorize two types of NPOs, those
that provide benefits to and for members of the public (i.e., charitable-type NPOs) and those

that provide benefits primarily to and for their own members (i.e., cooperative-type NPOs).




As written, the Draft Law seems to cover only charitable-type NPOs (presumably because laws
relating to certain cooperative NPOs are included in portions of the Commercial Code). This
analysis assumes that the Draft Law is to be limited to charitable-type NPOs.

(b) Paragraph (2) of Article 1, and paragraph (1) of Article 3, each discuss the
acceptable purposes of an NPO. They are not entirely consistent and should be revised so they
are consistent with respect to the listed acceptable purposes of an NPO. In the alternative,
these provisions should be combined into a single paragraph.

(¢) Many countries include the following additional items in the general list of
allowable purposes: "charitable, religious, scientific and social welfare."

(d) It it not clear whether the NPO’s public purpose activities must be the
exclusive activities of the NPO, substantially all of the activities of the NPO, the primary
activities of the NPO or only some of the activities of the NPO. The laws of many countries
provide that substantially all of the activities of an NPO must be conducted in furtherance of
its permitted non-profit purposes. However, this is sometimes set forth as a condition for tax
exemption rather than as a general requirement.

(e) If it is intended that the Law should set forth that an NPO must conduct a
certain minimum level of public purpose activities, issues (b)-(d) above can be addressed by
using wording such as the following:

An NPO must be organized and operated [exclusively]
[substantially] [primarily] for humanitarian, health care, medical,
social welfare, educational, cultural, charitable, religious, or
scientific purposes, or for the purpose of providing any other

service or benefit that responds to the needs of the public.

Paragraph (3).

The first sentence needs clarification. An NPO is generally permitted to collect
gains for itself, i.e., an NPO is legally permitted to generate a profit or a surplus for itself to
be applied to its non-profit purposes. On the other hand, an NPO cannot distribute its gain to

private persons as a reward or dividend. Therefore, the following words should be added at
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the end of the first sentence: "for its Members (if any), Directors, officers or other private
persons other than as members of a class toward whose benefit its purposes are directed. "

Paragraph (4).

(a) The first sentence regarding distribution of income should be changed to be
consistent with the suggestion for paragraph (3) above.

(b) Paragraph (3) should make it clear that (i) the payment of reasonable
compensation or consideration to Members (if any), Directors, officers, employees or other
private persons in return for services or goods, and reimbursement of such persons for
reasonable expenses, is not considered to be a violation of paragraph (3) or (4).

(c) The last sentence regarding remuneration of employees should be clarified or
deleted. If it is merely intended to say that laws governing private employees apply (which
should be the case), perhaps the sentence is unnecessary. Consideration should be given,
however, to whether under Part Three, relating to transformed BOs and COs, the laws

pertaining to private employees or public employees applies.

Paragraph (5).

(a) We assume that the statements about the obligations of the NPO or State not
being the obligations of the other are intended to apply only to new commitments that arise
after the NPO is created. If so, that should be made clearer. We also assume that under
paragraph (2) of Article 40, upon the transformation of a CO or BO to an NPO, all of its
assets (other than those excepted under Article 38) and all of its liabilities, will become the
assets and liabilities of the NPO. Further, we understand that the ability of the NPO to reject
commitments and claims under paragraph (3) of Article 11 relates only to those undertaken by
the founders in the name of the NPO immediately preceding its creation, and not to prior
obligations undertaken by the CO or BO in its regular course of operations. All of this should
be clarified in the Draft Law.

(b) Paragraph (5) seems to describe certain attributes of an NPO once it is

formed, as distinguished from the fundamental characteristics that an NPO must have to be



classified as an NPO. In this sense, paragraph (5) seems to be misplaced and would be better

situated in a later Article of the Draft Law.

Article 3.

Paragraph (1).

(a) The first sentence deals with the same subject as paragraph (2) of Article 2,
but is not entirely consistent with that paragraph. They should be made consistent. (See
comments relating to paragraph (2) of Article 2, above.)

(b) One of the listed purposes is "burial insurance." If the earnings from this
activity will be distributable to private persons or if the activity will primarily benefit Members
of the NPO, "burial insurance" does not appear to fit within the Draft Law as written and,
perhaps, should be deleted from the list of purposes. If what is intended is burial benefits to
the needy, that would seem adequately covered by the reference to humanitarian needs in
paragraph (2) of Article 2 which should be stated also in paragraph (1) of Article 3.

(¢) Even though several of the listed purposes in this paragraph are not literally
expressed in the proposed definitional language for paragraph (2) of Article 2, they are,
nevertheless, permitted purposes since the definitional language is broad enough to allow
them. If the first sentence of paragraph (1) is to serve a definitional function--"(purpose of an
NPO)"--the first sentence should be as broad as we suggest in our comment on Article 2(2).

(d) The second sentence of this Paragraph need refer only to a founding
document. (See discussion relating to paragraph (2) of Article 5.)

Paragraph (2), (Variant 1 and Variant 2).

(@) Variant 1 and Variant 2 of paragraph (2) suggest that any conditions for
public service must be described in advance either in the founding document, a special law or
published notice. This is too restrictive for general application, and is best left to optional
provisions in the founding document or special law; or, in the case of transformed COs or

BOs, to provisions under Part III of the Draft Law.

VI-4



Paragraph (4), (Variant 2).

This exemption from business activity regulation is perhaps too broad and ought to
be examined as to its practical effect. The exemption might advisedly be limited to specified
regulations; or the exemption might be general except for regulations expressly made
applicable to NPOs.

Chapter Two: Founding an NPO

Article 5.

Paragraph (1).

(a) Consideration should be given to permitting the founding of NPOs by natural
persons and legal entities regardless of nationality, residence or country under which they are
created so long as not prohibited by their domestic laws. Such is permitted under modern
NPO laws of other countries. For example, an international charitable organization may wish
to create a Czech subsidiary.

(b) If founders are to be limited to individuals permanently residing in the Czech
Republic and legal entities formed and based primarily in the Czech Republic, the wording
could be as follows:

Unless otherwise specified by law, an NPO may be formed by
(i) any individual permanently residing in the Czech Republic,
(i) any legal entity which was formed under the laws of the
Czech Republic, and/or (iii) the State or other governmental

unit, or by two or more of them acting jointly.

Paragraph (2).

(a) Instead of distinguishing between a "founding document” (as in Article 7) and
a "founding contract” (as in Article 5) depending on whether an NPO has a single founder or
two or more founders, the primary governing instrument may be referred to by the use of only
one name, e.g., "founding document", "articles of organization", or "articles". This name
could be used throughout the law whenever a reference is made to the NPO’s governing

instrument regardless of the number of founders.



(b) Paragraph (2) might be better expressed as follows:

(2) Every NPO shall have a founding document that must be
signed by the founder if there is only one or by all of the
founders if there are more than one. Their signatures must be
authenticated.

Article 6.

Paragraph (1).

(a) The reference to "founding contract” should be "founding document" or
whatever single term is chosen for this purpose. (Note: Since this comment recurs throughout
the Draft Law, it will fxot be repeated. Instead, the balance of this analysis will assume that
whenever in the Draft Law "founding contract,” or a similar term is used that it will be
replaced by "founding document", "articles", or "articles of organizations", whichever term is
chosen to be universally applied. The remainder of this analysis will use the term "founding
document" instead of "founding contract”.)

(b) It is unclear why the founding document must state the "area of operation.”
It would seem better to make optional with the founder a restriction of operation to a
prescribed area.

(¢) The "conditions of providing public service" should not be a mandatory
component of the founding document. See the discussion under paragraph (2) of Article 3.

(d) With respect to clause i), it is not apparent why the founders resources are
relevant if the founders are not responsible for the future debts and liabilities of the NPO.
Even if this is intended to mean the resources of the NPO, it seems inappropriate for the
founding document. Rather it is the type of information separately required by the tax
authorities upon the NPOs application for confirmation of tax-exempt status.

(¢) The requirement that the founding document state the "Method of handling
assets of the NPO if wound up" should make clear that such a provision must be consistent

with the dissolution or liquidation requirements set forth later in the Draft Law. (See
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discussion of Article 20). The tax authorities may impose more specific requirements as a
condition for confirmation of tax-exemption.

(f)  The Draft Law does not refer to voting Members. For example, clauses g),
h), i) and j) of paragraph (1) deal only with the Board of Directors. This raises the question of
whether the law should authorize an NPO to have voting "Members" in addition to a Board of
Directors. The Members, if provided for, would have the power to elect the Directors and to
take action on a number of other major matters, such as adopting and amending by-laws,
amending the founding document, and approving the merger or dissolution of the NPO.

The presence of voting Members can create a more democratic and open
organization, assuming the Members are comprised of a group of persons that is larger than
the number of Directors. The existence of Members can also provide several other important
benefits:

1. Members can be a supportive constituency for an NPO by providing a
source of regular financial support (in the form of annual membership
dues or otherwise), funds for capital expenditures, free volunteer
services and advocacy in the community.

2.  The Board becomes more responsive because it is accountable to
another group within the NPO. This should cause the Board to be
more careful about (i) conducting the activities and using the assets of
the NPO in a manner that is immediately related to its non-profit
purposes and (ii) avoiding waste, dissipation or misuse of the assets of
the NPO.

3.  Self-perpetuating Boards can be avoided.

4.  Systems of controlled groups of NPOs are made possible because one

NPO can be the sole voting Member of another NPO.



For these reasons, it is desirable that the creation of Members be optionally available to NPOs
under the Draft Law. (The law could also permit that the members of the Board of Directors
will also be the only voting Members.)

If permitting Members is desired, it will be necessary to alter the Draft Law in a
number of places in order to add this concept. (Note: The balance of this analysis is
addressed to the Draft Law as it stands, without provision for Members and with the powers
normally given to Members vested in the Board instead.)

(h) Often, the number of Directors desired by an NPO may change during its
lifetime. The flexibility to change without having to amend the founding document can be
accomplished by using the following language in place of clause g): "g) The number of
members of the Board of Directors or the manner of determining the number." In the latter
respect, the manner of determining the number usually is through the by-laws or by periodic
action of the Board (as provided in the by-laws). Further, the matter of terms and tenure is
generally left to the by-laws since they are more easily modified, rather than being specified in
the founding document.

Paragraphs (2) and (3).

(a) Generally, an NPO law would contain a broad description of the other types
of provisions that are allowed (but not required) to be included in the founding document.
Paragraphs (2) and (3) allow two specific additional provisions, which implies that no other
type of provision is legally permitted to be included in the founding document. This can be
cured by substituting the following language for paragraphs (2) and (3):

(2) The founding document may also, but need not, set forth the following:

a) Restrictions as to the fields of business, if any, that the NPO may pursue
in accordance with the conditions set forth in Article 34 of this Act.

b) A requirement that the NPO adopt by-laws or regulations outlining its
organizational structure, further elaboration on any items contained in
the founding document, provisions prescribing the method of amending
the founding document, or any lawful provision defining, limiting or
regulating the exercise of the authority of the NPO, the founders, the
Directors, the Managing Director or any other officers, or defining
rights and privileges of the Directors among themselves.
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¢) A provision setting forth the period of existence of the NPO if otherwise
than perpetual.

d) Any other provision that may be contained in the by-laws or regulations
(such as those described in b) or that is permitted by this Act.

In using the term "by-laws" in this Report, we are referring to a set of rules adopted by the
Board (Members, if any) that provide for the governance of the NPO and regulate its affairs in
more detail than, but consistent with, the founding document.

(b) If the second sentence of paragraph (2) is intended to mean that an NPO
cannot conduct business acfivities unless they are designated in the founding document, that
seems inappropriate. That is something difficult to specify in advance and would lead to
lengthy lists of almost every conceivable business activity being stated in founding documents.
It would be acceptable to provide: "The founding document may set forth any additional
restrictions on business to be conducted by the NPO." The type and amount of permissible
business activities could appropriately be matters dealt with in the tax laws as conditions for
tax-exempt status. Consideration should also be given to whether there is to be a limit on the
amount of unrelated business activity that an NPO is allowed to conduct. (See our comments

under paragraph (2) of Article 2 and paragraph (3) of Article 34.)

Article 7 and Article 8.

If recommendation (a) under paragraph (1) of Article 5 is followed, these Articles
could read as follows:
Article 7

An NPO may be created by one or more natural or legal
persons.

Article 8

The State may also create an NPO by a special law or through a
founding document.



Article 10.

Paragraph (1).

It probably would be appropriate to expressly require that the founding document be
submitted with an application for entry of the NPO on the business register.

See our comment under Article 6, paragraph (2) and (3)(b), regarding statement of
business.

In our comments under Article 21, we suggest that the provision for inviolable
property should be limited to those NPOs that are created by transforming BOs and COs, and
the subject should be dealt with only in Part Three of the Draft Law. Further, it does not
seem necessary to enter such a list of property in the register because transferred property can

always be identified in an appropriate transfer agreement between the founder and the NPO.

Article 11.

Paragraph (3).

(@) We assume that the liabilities and claims referred to are only those that are
incurred by the founders as necessary to create the NPO and not pre-existing operating
liabilities that will be transferred from BOs or COs.

(b) To the extent liabilities and claims incurred by the founders are assumed by

an NPO, the law should make it clear that the founders are relieved of these liabilities.

Chapter Three: Winding Up an NPO

Article 12.

General Comments.

From the point of view of chronological progression, and to be consistent with the
pattern found in the Commercial Code for other types of entities, Articles 12-20 would be’

more properly located at the end of Part Two of the Draft Law.
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Paragraph (1).

Paragraph (1) should include a description of the legal steps that must be followed
in order to cause the deletion of an NPO from the business register. Generally, this would
include the filing or recording in the register of a certificate of dissolution previously adopted
by the NPO or ordered by a court.

Paragraph (2).

(a) Consideration should be given to deleting clause b) from the list of reasons
for mandatory termination of an NPO and, instead, making it a reason for a voluntary
termination based on the decision of the highest governing body of the NPO (i.e., the
Members, if any, or the Board) and adding it to the reasons why a court could order a
termination under Article 13. Because it may be very difficult to determine exactly when an
NPO has completely stopped serving its non-profit purpose, it would also be difficult to
determine at any given time whether the NPO has ceased to exist.

(b) It appears that there is a conflict between the date identified in paragraph (1)
as the date an NPO ceases to exist (i.e., the date of its deletion from the business register) and
the date identified in paragraph 2 (i.e., the date of the happening of one of the listed events).

This conflict shouid be cured.

Article 13.
(@ The list of reasons for which a court may order dissolution should also
include:
(i) the NPO is insolvent and dissolution is necessary to protect its
creditors;
(ii) the objectives of the NPO have wholly failed or are entirely abandoned
or their accomplishment is impractical;
(iii) there are an even number of Directors (or Members) and they are

hopelessly deadlocked in the management of the NPO; and
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(iv) the NPO has committed a substantial breach of any transfer agreement

between it and the government (to be added by Part Three of the Draft
Law).

Article 18.
(a) The estimate of costs should include the estimated liabilities of the NPO.
(b) The estimate of costs should be presented to the Board as well as being filed

with the founder.

Article 19.

Paragraph (2).

It is not clear whether Paragraph (2) refers to preferential rights in assets or
preferential rights in surplus assets that remain after all creditors have been satisfied. If the
founder is intended to have preferential rights in the assets, it will make it very difficult for the
NPO to buy goods on credit or to borrow capital funds because suppliers, creditors and lenders
cannot rely upon the net worth of the NPO in making their credit decisions, unless as a
condition for exercising that preference, the State or community must either (1) pay in the fair
market value of the property or (2) assume all or a pro-rata portion of the liabilities of the
dissolving NPO based on the market value of such property. In addition, other safeguards
relating to transferred assets can also be included in the Law, such as a mechanism that permits
a State takeover of management under certain circumstances, the existence of Members to
which the Board must be accountable, etc. In any event, the provisions in paragraph (2)
relating to the State or communities as founders should be dealt with in the appropriate place

in Part Three of the Draft Law.

Article 20.
Paragraphs (2) and (3).

A very fundamental issue is raised by these paragraphs. Generally,
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surplus assets of an NPO would be transferred to another NPO with the same or similar non-
profit purposes, as determined by the founding document, or as determined by the Board (or
the Members, if any) or a court under certain circumstances. The Law could even place this
decision in the State. However, if the surplus assets go back to the founder (and not to another
NPO), the purpose of any benefits theretofore accorded by the NPO law could become benefits
to the founder, which would seem inappropriate (especially if the founders are private
individuals). Thus, we recommend that surplus assets should be transferred to another NPO
with the same or similar non-profit purposes. Perhaps this would be dealt with more
appropriately in the tax provisions as a condition to tax exemption. In the cases of NPOs
founded by transformation of BOs or COs, if desired, Part Three could require that any NPO
decision on the distribution of surplus assets is subject to approval by the State or district, or
even that such surplus assets shall be returned to the State, as appropriate. If approval of the
State is required in the case of transformed BOs and COs, such approval could be conditioned
on requirements set by the State, including a condition that the new NPO operate in the same

region as the liquidating NPO.
Paragraph (5).

Since the liquidation surplus must always be devoted to non-profit purposes, the
recipient, be it government or another NPO, should not be taxed on the receipt of such
surplus. (Presumably, this is also why the original assets received by the NPO from

government or private persons are not to be taxed.)

Chapter Four: Inviolable Assets

General Comment.

Aspects of Chapter 4 (Articles 21 to 23) appear to be relevant only to the
transformation of COs and BOs, such as the priority rights of the founders. Since a private
founder or any donor may restrict the use and application of the property donated, so long as

the conditions do not violate general law, there is no need that this provision be of general
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application. It should be modified and moved to Part Three of the Draft Law and be limited in
application only to those NPOs that result from transformation of COs and BOs and to that

property transferred as a result of that transformation.

Article 21.

Paragraph (1).

Inviolable assets might advisedly be limited to immovable property and other
property constituting works of art, antiques, rare or precious items, and items of historical
significance. A qualification or exception should be permitted to be placed in the founding
documents for encumbrances to secure loans or securities to obtain money for the public
purposes of the NPO (other than any unrelated business activities). Transfers as a result of
consolidation or merger should be excepted from restrictions on inviolable property. Further,
it should be made clear that arrangements for operating the facilities, such as through
management contracts or leases, are not affected by this provision.

Paragraph (2).

In addition to the provision for withdrawing property from the inviolable category
by judicial determination, provision should be made for consent to such withdrawal by the
founder or by some appropriate governmental agency without need to resort to court. That

should include consent to encumber.

Article 22.
The preferential rights of the founder should not invariably apply, but only if and to
the extent specified in the founding document; and an auction should be required only if

specified in the founding document.
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Chapter Five: Organs of a Non-profit Organization

General Comment.

For general purposes, the law should contain only minimal requirements pertaining
to the structure of the Board and how it shall function, such as requiring a minimum of three
Board members, actions at meetings by at least a majority of a quorum or without a meeting
by a unanimously signed writing.

Substantially all other aspects concerning the structure and mode of operation of the
Board can be left to specification in by-laws, to be adopted by the Members (if there are to be
Members) or by the Board. Those specifications can be subject to change by amendment of
the by-laws in the same manner in which the by-laws were adopted.

As discussed elsewhere, the Draft Law should indicate the general subjects which
may be included in the by-laws, and provision should be made to the effect that there may be
included in the founding document any provision that may be provided for in the by-laws.
That will allow discretion to decide which, if any, of those subjects is of such importance to
the particular NPO that it should be dealt with in the founding document so as to be of a more
permanent nature that is less easily changed.

As noted above, this suggested flexibility is appropriate for general purposes, and
particularly for voluntary privately initiated NPOs. Greater specificity in the law or in the
founding document (and less flexibility) may be appropriate for NPOs that are transformed
from COs or BOs. The manner of dealing with them is indicated below, and particularly in
the discussion of Part Three of the Draft Law.

Article 24.
Paragraph (1).

(a) This Paragraph should contain a declaratory statement that an NPO must have

a Board of Directors (or a Board of Trustees). See discussion in (b) below.
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(b) The term "Board of Directors” isknormally connected with a for-profit
company. The term "Board of Trustees" is often used for a non-profit organization because
the members of the Board are considered to hold the assets of the NPO in trust for the
purposes set forth in the founding document. The use of "Board of Trustees" instead of
"Board of Directors"” also is an additional way by which third parties can identify the
organization as non-profit rather than for-profit. In addition, it eliminates any confusion
between a Director who is a Managing Director and a Director who is on the Board of
Directors. For all these reasons, we recommend that the NPO law use the term "Board of
Trustees” instead of "Board of Directors" throughout and use the term Trustee in referring to a
member of the Board of Trustees.

(c) It is possible that the law, the founding document or the by-laws could
allocate some powers normally exercised by the Board to others within the NPO, such as
Members (if they are provided for in the Draft Law), the Managing Director or other officers.
In order to accommodate this possibility, the first sentence of this paragraph might read as
follows:

Except where the law, the founding document or the by-laws
require otherwise, all of the authority of an NPO shall be
exercised by or under the direction of its Board of Directors.

(d) The second sentence (with its list) creates a question as to whether it is legally
permissible to otherwise allocate any of these specific powers to others under the founding
document or the by-laws. In addition, the second sentence appears to conflict with the first
sentence because the second sentence implies that the Board has the listed powers and no
others. Finally, if Members are to be included in the Law, some of these powers, such as b),
h), i) and k), would more appropriately be lodged with the Members.

We suggest that the second sentence should start as follows: "The Board of
Director’s powers include, but are not limited to the following, any of which may be allocated‘
in the by-laws of the NPO to committees of the Board or officers or may be delegated by

action of the Board." At the end of paragraph (1) of Article 24, the following might be
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inserted: "If an NPO has Members in addition to the Boar&, the powers in b), h), i) and k)
should be exercised by the Members unless otherwise provided in the by-laws of the NPO."
(e) With respect to the specifically listed powers, our comments are as follows:

Power a): If this is intended to mean "Refusal to assume contracts,
obligations, liabilities or debts undertaken by the founders prior to the beginning of the NPO’s
legal existence that are referred in Article 11 of the law", this should be clarified. If not, it
would not seem necessary to include this power since an NPO has no legal duty to negotiate
any unconcluded and unagreed matter that is started by anyone else, including the founders.

Power f): The term "director" should be either "managing director”,
"executive" or some other officer designation in order to avoid confusion with the role of a
member of the Board of Directors (if the term "Board of Directors” is retained).

Power j): For flexibility, consideration should be given to adding the
following at the end of Power j): "(or such shorter period as set forth in the founding
document or by-laws."

Paragraph (2).

With respect to voluntary privately initiated non-profit organizations, under many
laws the purpose generally can be changed, expanded or restricted by the Board (or the
Members, if any) as long as the purposes after the revision are within those allowed for an
NPO under the applicable law (i.e., in the Draft Law, those set forth in Article 2 or Article 3).
This provides the NPO with the ability to revise its purposes to meet changing needs or
circumstances. Therefore, we recommend that paragraph (2) of Article 24 be deleted from the
Draft Law. However, if there is concern that assets transferred by government for one
permitted use (such as a hospital) will be converted to another legally permitted use (such as a
rest home), this could be dealt with in Part Three of the Draft Law which deals with the NPOs
that were formerly BOs or COs. In Part Three, provision could be made for inhibiting

changes of purpose of such NPOs except with appropriate governmental consent.
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Article 25.

General Comment.

Most of these detailed restrictions and requirements are not uncommon to public
corporations (i.e., governmental corporations) and may be appropriate to NPOs that are
created by transforming BOs and COs, but they are inappropriately rigid and intrusive when
applied to voluntary, privately initiated NPOs that receive little or no governmental property
or subsidies. They should be deleted here and the subjects should be dealt with in Part Three

of thé Draft Law.

Paragraph (1).

Flexibility as to the number of Board members permits an NPO to set a number that
meets its particular needs. For the same reason, the number should not be required to be
divisible by a factor of three. Some NPOs may not wish to have siaggered term Boards.
Others may wish to stagger the terms over more or less than three years. For these reasons,
we recommend that both of these restrictions be deleted from Chapter 5.

Paragraph (2).

Again, in the interests of flexibility, all of these restrictions should be deleted from
Chapter 5. If government is concerned about these items in the case of the transfer of assets to
an NPO, these subjects can be dealt with under Part Three of the Draft Law, or the
government can insist in a transfer agreement that, as a condition of the transfer, such
restrictions (and others) must be included in the founding document or by-laws of the NPO and
must not be subject to amendment without the approval of the government.

Paragraph (3).

(@ The prohibition in the first sentence is very restrictive and may be undesirable
in some cases (even for NPOs transformed from BOs and COs). Generally, an NPO law
would not impose this type of restriction. Instead, the Directors (or Members, if any) would
be free to decide whether such a restriction should be applied to the NPO. If they felt it was

desirable to do so, they could cause the restriction to be inserted in the founding document or
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by-laws of the NPO. However, the Directors (or Members, if any) may feel that such a
restriction is unwise since a person within the restricted class might be in a position to make an
important contribution to the Board through expertise in a specific subject, advantageous
relationships in the community, advocacy or leadership abilities and other attributes needed by
the NPO. If the Draft Law might be used by religious groups or other special groups to create
charitable or humanitarian NPOs, this provision might well dissuade them from using the
Draft Law.

The restriction as now written, applies (as translated) to individuals "having legal or
professional commitments towards the founder.” This restriction, even if retained, seems to
be overly broad because many respected individuals in the community (or their companies)
could be selling goods, supplies or services to the founder pursuant to a written or oral
contract. If such a contract is considered a "legal commitment," these individuals would be
disqualified from serving on the Board, even though they might have a great deal to contribute
to the Board and the NPO.

If the restriction is intended to avert excessive indirect governmental control where
the founder is a governmental agency, the subject would be better dealt with in Part III of the
Draft Law, rather than in a provision of general application.

(b) The prohibition in the second sentence is very broad since it prohibits any
"financial interest." This type of provision generally is not applied to private NPOs, and when
applied to public corporations, the "financial interest” is defined and exceptions are provided.
This provision of the Draft Law is highly restrictive and may work to the disadvantage of the
NPO. In many instances, Board members may offer the best product or the best service
available, and yet the NPO will be prevented from obtaining such goods or service under this
restriction, unless the Board member resigns. Further, it is often the case that Board members
feel very supportive of the NPO for which they serve and, therefore, will wish to provide a

better price or other terms to the NPO than they would provide to others. Again, this
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restriction would prevent the NPO from receiving this benefit, unless the Board member
resigns (at which point his or her supportive attitude may recede.)

In many instances, NPO laws allow Directors (and other related persons, such as
officers and employees) to have financial interests in the activities of an NPO if certain rules
set forth in the law are followed. For example, in respect of private NPOs, it is not
uncommon for an NPO law to permit such financial interests if the material facts of the
proposed transaction is disclosed to the Board before approval of the transaction and the
interested Board member does not vote on the matter. In other instances, an NPO law will
allow such interests if the applicable transaction is fair to the NPO at the time of approval by
the Board. Consideration should be given to changing paragraph (3) to accord with such
practice.

Any more restrictive provisions should be dealt with in Part Three of the Draft Law
with respect to transformed BOs and COs.

Paragraph (4).

The Boards (or Members, if any) of some NPOs want the NPO’s managing director
or chief executive officer ("CEO") to serve on the Board. Others do not because they feel it
places the CEO in a conflicting position. Some NPOs solve this dilemma by making the CEO
an ex officio member of the Board without a vote. In either case, the CEO usually attends
meetings of the Board since that officer’s presence is important to provide information to the
Board. It is advisable for an NPO law to allow flexibility on this point instead of requiring, as
a matter of law, that the CEO be a member of the Board. Therefore, we recommend that the
law be revised to make it clear that ex officio Board members are permitted, with or without
vote as the founding document or the by-laws provide, and that the NPO’s governing

instruments may (but need not) designate the CEO as an ex officio Board member.
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Article 26.

Paragraph (1).

The initial Directors are identified in the founding document (see Article 6 of the
Draft Law). The power to appoint the first Board goes with the authority to prescribe the
founding document. Paragraph (1) is unnecessary and may result in confusion where Article
39 becomes applicable, unless clarification of the power is included in Part Three of the Draft
Law.

Paragraph (2).

This provision is too restrictive, especially for voluntary, privately initiated NPOs.
It should provide that the terms of the Board members may be staggered or not as provided in
the founding document or by-laws of the NPO. Any more specific provisions for transformed
BOs or COs can be dealt with in Part Three of the Draft Law.

Paragraph (3).

See our comments on Article 25.

Article 27.

This Article is very restrictive and inappropriate for voluntary, privately initiated
NPOs. An NPO should be able to determine the limit (if any) on the number of consecutive
terms that may be served by a Board member and how much time must expire after the end of
the limit before a person is again eligible to be elected as a Board member. If more restrictive
provisions are desired for transformed BOs and COs, that can be dealt with in Part Three of

the Draft Law.

Article 28.

See our comments on Article 25.
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Article 29.

Again, this appears to be too restrictive. An NPO should be able to determine
whether reasonable compensation should be paid to Board members for their services and
which expenses, if any, are to be reimbursed by the NPO. More restrictive provisions for

transformed BOs and COs can be dealt with under Part Three of the Draft Law.

Article 30.

Paragraph (1).

It may be advisable to permit an NPO to determine its own quorum requirements in
the interests of flexibility. NPOs often set quorum requirements below a majority so that it is
easier to hold a valid meeting, especially where the number of Board members is large. More
restrictive provisions for transformed BOs and COs can be dealt with under Part Three of the

Draft Law.

Paragraph (2).

Paragraph (2) should be clarified so that it can be determined whether the
"majority" referred to is of the total number of Board members (regardless of the number in
attendance at a meeting) or of the number of Board members in attendance at a meeting at
which a quorum is present. The latter is appropriate for private NPOs. If more restrictive
provisions are desired for transformed BOs and COs, that can be dealt with under Part Three

of the Draft Law.

Article 31.

Paragraph (1).

In general, as noted previously, the Draft Law would be clearer to the reader if the
Director were referred to as the Managing Director so that the term is not confused with any
member of the Board of Directors. Further, this provision appears to be in conflict with
Article 6(1)(f) which we read to indicate that the founding document may prescribe the

statutory organ, which may be the Director, but for some NPOs might better be the Board, an
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Executive Committee of the Board, a group of officers or some other executive delegated that
authority by the Board.
Paragraph (3).

(a) Since the Board already has the power to recall the Director for any reason
(see Paragraph (2) of Article 31), it is not necessary to list specific reasons that require (or
permit) the Board to relieve the Director of his or her duties. This provision is unnecessary
and overly intrusive for both private NPOs and NPOs succeeding BOs and COs.

(b)  Since the Board must act in the best interests of the NPO, it is not necessary
to require it to relieve the Director for certain reasons. Further, there could be situations that
fall within the reasons listed in which it serves the best interests of the NPO to retain rather
than relieve the Director. For example, the Director may partly lose his capacity to conduct
legal business, but only for a limited period of time, or the Board may wish to permit a
Director to consult with another similar NPO in return for a consulting fee.

Paragraph (4).

This Paragraph appears to state that the Board does not have the discretion to
relieve the Director unless one of these three conditions exists. If this is true (and Paragraph
(2) means that the Board has authority to recall the Director only under the conditions listed in
Paragraph (3) and (4)), this seems to be too restrictive. If the Director is performing very
poorly in the job and no other listed reason applies, only the reason set forth in paragraph 4(c)
could be used. In this situation, one member of the Board could block a discharge of the
Director. It is inadvisable to force the Board to keep a Director who they believe is not
performing adequately. The Director should and would feel more responsive to the Board if
he or she could be recalled by the normal action of the Board (i.c., by the vote of a majority
of a quorum). If the Director wishes to have some security, he or she can enter an
employment contract with the NPO that has a term that extends over a period of one or more
years. Such a contract would permit the Director to be rewarded monetarily for loss of his

position, but not permit the Director to retain his position against the will of the Board.

@
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PART TWO: RULES GOVERNING THE ACTIVITY OF AN NPO

Article 33.
Paragraphs (1) and (2).

(a) Paragraph (1) could be interpreted to mean that the government will (or is
required to) provide budgetary contributions to every NPO. To avoid this interpretation, the
language could say: The financial revenue of an NPO may include, but is not limited to, a),
b), etc.

(b) If paragraph (1) and (2) are intended to mean that an NPO can have only the
sources of income identified in paragraphs (1) and (2) unless otherwise authorized by special
legislation, they seem inadvisable. If they are only intended to be instructive, they are

narmless if the change suggested in (a) is made.

Article 34.
Paragraph (1).

The following comments relate to the definition of business activities contained in
paragraph (1):

(1) It might be clearer to refer to "a trade or business regularly carried on"
instead of systematic or consistent activity.

(ii) Since the original purpose of the NPO should be subject to change and could
be changed by amendment to the founding document, the words "original
purpose” should be changed to read "purposes of an NPO (Article 3), other
than to provide economic support for such purposes,”.

Paragraph (2).

In the absence of clarification, this paragraph may seem to conflict with paragraph
(1) because paragraph (1) defines business activity as "not immediately related to the original

purpose of an NPO" and paragraph (2) says the business activities "must not be at variance
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with the original purpose of the NPO." Presumably, this is intended to mean that the
unrelated business activities must not be detrimental to or inconsistent with the purpose of the
NPO, and should be clarified. The words "original purpose" should be changed as noted in
our comment under Paragraph (1).

Paragraph (3).

(a) If it is intended that there should be a limit on the scope of such business
activities that may be conducted by an NPO, the first sentence should be revised accordingly.
For example, the limit could be worded as follows:

"provided that such activities are [insubstantial compared to]
[not greater than] its non-profit activities and the income thus
generated shall serve to enhance the non-profit purposes of the
NPO."
(b) The pricing provision should be reviewed in the context of the tax treatment

of income derived from such business activities.

Paragraph (4).

In addition to research, there are other business activities that are generally treated
as related activities. These include:

(i) any business in which most of the work is carried on by uncompensated
volunteers (such as an annual fundraising dance or sale);

(i) any business carried on primarily for the convenience of the NPO’s
members, officers, employees, students or patients (such as a cafeteria,
book store or gift shop); and

(ili) any business that sells goods, most of which have been received by the
NPO as gifts or contributions (such as a thrift shop).

Consideration should be given to additional permitted exceptions, such as sales and
services to the indigent, to related NPOs, and to other NPOs that are part of a consortium with

the NPO (e.g., laundry service to other NPOs).
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Article 35.
Paragraph (1).

The NPO should be required to file its Annual Report with a government agency in
order to facilitate monitoring and regulation of its operations and to provide the public access
to copies of the Report. Assuming NPOs will be allowed the option of selecting their own
fiscal years so that they may be a twelve-month period other than the calendar year, the
deadline for the annual report would better be expressed as a number of months after the

conclusion of each fiscal year.

Article 36.
Paragraph (1).

The Annual Report should also require a balance sheet listing the assets, liabilities
and net worth of the NPO as of the end of the reporting year and such other information as

prescribed by the Minister for the purpose of enforcing the law.

Article 37.
Paragraph (2).

It may be advisable to exempt small NPOs from the requirement of having audited

financial statements where the cost would be significant compared to their income.

PART THREE: TRANSFORMATION OF SOME BUDGETARY AND
CONTRIBUTORY ORGANIZATIONS TO NPOS

General Comment.

Articles 38 to 41 comprise Part Three of the Draft Law. They deal with the
transformation of some BOs and COs to NPOs. As we have discussed above in Parts II and
IIT of this Report, those provisions of the Draft Law which are appropriate to transformed BOs
and COs that will continue to have substantial operating subsidies from government, but which

provisions are too specific or inflexible or too intrusive in the case of voluntary, privately-
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initiated NPOs that receive no or little government property or assistance, should be relocated
in some form to Part Three of the Draft Law and applied only to transformed BOs and COs, as
appropriate. Those subjects should be dealt with more flexibly in Chapters 2, 3 and 5, as
indicated elsewhere in Part VI of this Report. The subject of Chapter 4 (inviolable property)
should be dealt with only in Part Three of the Draft Law.

We have suggested in Part III of this Report a structure for the Draft Law and
particularly for Part Three of the Draft Law. The subjects transferred to Part Three of the
Draft Law should be evaluated as those of primary, secondary and tertiary importance. Those

of most importance that should be applied to all NPOs that are transformed BOs and COs

should be specified in Part Three of the Draft Law as overriding the general more liberal
provisions that will be installed in Chapters 2, 3 and 5. Some of such subjects of primary

importance might be left to be specified in special acts applicable only to particular classes of

transformed COs and BOs. The subjects of secondary importance might be dealt with by

authorizing one or more specified Ministries to adopt decrees to prescribe the overriding
provisions on the subject to be applied to transformed COs and BOs or some classes of them.
Matters of tertiary importance may, subject to appropriate restraints, be specified by founders
in the applicable founding documents.

Judgments can differ on the rank in importance of various subject matters.
Therefore, for illustrative purposes only, we suggest that the following subjects may be ranked
in such order and treated accordingly as subjects to be specified in the Draft Law or special

laws, subjects to be dealt with in decrees, and subjects to be dealt with in the founding

document.

Subject to be
Degree of Importance Subject Included in
- Primary - Applicable to all NPOs Draft Law

- Additional items required to be included in founding
documents
- Terms of members of Board
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- Tenure of members of Board

- Authorizing of, and restrictions on authority of,
founder to appoint succeeding Board members after
initial Board appointed. Restrictions on such
appointive power might include that the founder may
not appoint more than a certain percentage (not
exceeding a minority); that the founder may no
longer appoint Board members when annual
governmental operating subsidies become less than a
certain percent of of the NPOs annual budget

- Conflicts of interest

- Restraint on modification of purposes

- Consents required for alienation of immovable property
donated by government

- Officers an NPO is required to have

- Additional details required in annual reports

- Official inspection, monitoring and supervision of
NPOs with serious violations

- Governmental authority to remove Board members and
officers for malfeasance and misfeasance

- Primary - Applicable to particular classes of NPOs Special Act

- Requiring particular classes of converted NPOs to have
Board members, or a minimum number of them,
with certain qualifications such as specialized
experience, location of residency

- Prohibiting more than a minority of Board to be from a
certain background (e.g., doctors on a hospital
Board)

- Requiring open membership for some classes of NPOs
(e.g., recreational; certain cultural)

- Secondary Decree

- Specific restrictions on reimbursement of expenses

- Restricting Board’s power to remove officers

- Timing of annual reports and financial reports

- Additional detail required in annual reports

- Accounting and financial reporting standards, and
deadline for compliance

- Requiring independent professional audit, for some
NPOs, by size or class

- Tertiary Optionally, in
Founding Document
- Whether NPO will have general Members, in addition to or By-Laws
a Board of Directors (where not otherwise required)
- Number of members of Board, within restrictions
- Terms of Board members within any restriction
- Quorum requirement
- Officers and their duties
-  Whether founder has continuous authority to appoint a
certain number (minority) of Board and terms for
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termination of that authority (within legal
restrictions)

- Additional restraints on alienation of immovable
property

- Limits on and conditions for borrowing and issuing
debt securities

This flexible approach, we believe, will result in the most efficient governance of
the various types of NPOs constituting transformed COs and BOs, and will better permit
satisfying concerns as to possible misapplication of assets or maladministration of public
service.

We have also suggested in Part IV of this Report that certain classes of
governmental activities that are most unlikely to be transformed to NPOs under Part Three of
the Draft Law should expressly be excluded from the transformation provisions of Part III.

With the above suggestions in mind as to the basic structure of the Draft Law and
particularly of Part Three thereof, and also bearing in mind the comments made elsewhere in

this Report regarding appropriate provisions for NPOs that are transformed COs and BOs, we

add these further detailed comments on Articles 38 to 41.

Article 38.

Paragraph (1).

Since the "founder" may decide on whether the CO or BO should be transformed, a
definition is needed for the word "founder" to indicate that it is that officer of body that
currently has the supervisory responsibility for the CO or BO (since, as we understand, in
many cases it would be difficult to identify the original founder). It should be expressly
required that the founder’s decision to transform or not transform must be reported in writing
to the Ministry. Further, it would be helpful if such report were required to state the reasons
for not transforming, if that is the decision. We have suggested elsewhere in this Report (Part
III) that the Draft Law should contain a recitation of the objectives of transformation. In the
context of such a required report stating reasons for deciding not to transform, it might be

required that the founder state why the objectives stated cannot be achieved. Further, if such
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is the intention, it should be made clear that the founder can decide to transform not only
without a proposal from the organization but even in the case where the organization does not
endorse transformation. See the comment below under Article 39.

Paragraphs (2) and (3).

In the matter of inviolable assets, we have suggested this concept be limited to
NPOs that are transformed COs or BOs and that the subject be confined to Part Three of the
Draft Law. Further, the concept should contain a mechanism for governmental consent to the
encumbering or disposition of inviolable assets rather than permitting that only through
adjudication. See our comments above on Articles 21-23.

Paragraph (4).

Regarding the exemption of assets from transfer to an NPO, it may be advisable to
insert some guidance to the effect that property necessary to the functioning of the facilities of

the NPO should not be exempted from the transfer.

Paragraph (5).

It may be desirable to clarify who it is with respect to an organization (other than
the founder) that may propose to the Ministry that the organization be transformed. These
might be specified as the managing board where one exists, and in the absence of such, the

director or other chief executive officer of the organization.

Article 39.

It is not clear under what circumstances a dispute arises that requires resolution
under Article 39. For example, if the founder decides to transform but the organization
disagrees, it should be made clear whether the organization does or does not have the right to
raise a dispute under Article 39. Similarly, it should be made clear whether the organization
has the right to raise a dispute over whether the founder proposes to include too much or too
little in the categories of inviolable property or property exempted from transfer. In these

regards, we recommend limiting disputes under Article 39 to those that arise by reasons of the

-
s
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organization proposing (i) that transformation should occur, (ii) that less property should be
excepted, or (iii) that less property should be inviolable, contrary to the decision or proposal of

the founder.

Article 40.

Paragraph (1).

When the NPO is to be founded against the will of the founder of the CO or BO,
consideration should be given to taking out of the hands of the CO or BO founder those
judgments that go into the founding document. For example, it might be provided in Article
39 that the Ministry decision, if it is in févor of the transformation, shall endorse a founding
document which shall be the founding document of the NPO.

Paragraph (2).

(a) In characterizing the NPO as the legal successor of the CO or BO, some
qualification may be necessary regarding pre-existing commitments, obligations and liabilities
of the CO or BO. See the comments under Article 2, paragraph (5). Either provision should
be made for allocating these obligations and liabilities as between the government and the
NPO, or it should be clear that the NPO stands in the legal place of its predecessor in all
respects except as the governmental body has expressly retained the obligation, liability or
contingent liability. In addition, there should be a method of identifying those existing
liabilities of government (if any) that are not liabilities of the BO or CO, but which should also
be transferred to the NPO because they relate to the assets being transferred to such NPO.

(b) If assets of a BO or CO are to be split between the government and an NPO
(see the comments under paragraph (4) of Article 38), there should be a mechanism in the Law
for allocating liabilities relating to such assets between the government and the NPO.

(c) If the State currently guarantees any liabilities of a CO or BO that are to be
transferred to an NPO, consideration should be given to adding a provision that continues the

State’s guarantee with respect to such transferred liabilities in order to continue the same
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treatment for creditors who relied upon such guarantee when extending credit. (This guarantee
would not apply to new liabilities that arise after the transfer, except as elsewhere provided
under special laws.)

Paragraph (3).

Consideration should be given to whether there is need for a filing in any registry in

the case of encumbrances or pledges of personal property.

Article 41.

Perhaps some restraint should be placed on any division of property that is a single
operating unit. It would be advisable also to permit the creation of the NPO as a parent to or
subsidiary of another NPO, and, if a subsidiary, to permit the parent NPO to designate the
original Board of Directors. (A parent-subsidiary structure is most easily facilitated if the law
allows NPOs to have Members because this permits one NPO (the parent) to be the sole voting

Member of another NPO (the subsidiary).

PART FIVE: CHANGES AND AMENDMENTS IN CERTAIN TAX REGULATIONS

Article 42.

It is appropriate to exempt immovable property from the immovable property tax if
substantially all of the use of such property is in carrying out the public service purposes
described in Article 3 of the Draft Law. However, such an exemption should not be available
for immovable property that generates income that is used for an NPQ’s public purposes but
which property is not used directly in carrying out such purposes.

Granting of an exemption should not be discretionary. Rather the standards or
criteria for granting an exemption should be clearly set forth in the Draft Law. If an NPO can
demonstrate to the appropriate tax officials that the facts relating to its immovable property are
consistent with the legal requirement for an exemption, the exemption should be granted. In

such a situation, there should be no discretion to deny the exemption. If a tax official
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improperly determines that an NPO has not complied with the applicable legal standards, the
law should permit the NPO to appeal the determination to the courts.

The Draft Law might properly require that the community be notified of the
application so that it may, if it chooses, bring facts to the attention of the authority to whom
the application is made. However, the NPO should not be required to obtain a favorable

statement from the community.

Article 43.

Regarding the exemption from property transfer taxes, it seems logical to exempt
not only transfers upon founding the NPO, but also transfers to NPOs made at any time
thereafter. Further, the exemption should apply to any transfers upon liquidation where the
transfers are made to another NPO or to a governmental body.

It would seem advisable to make it clear that exemptions from the inheritance and
gift taxes apply not only to property to be used directly for an NPO’s Article 3 purposes but

also to property that can be used to produce income for the Article 3 purposes of an NPO.

Article 44.

In the matter of income tax exemption, substantial policy decisions need to be
made. (In this regard, the recent amendment to Law No. 586/1992 made by Law No.
157/1993 should be taken into account.)

Most advanced countries provide total or substantial exemption for income
generated by activities that are directly related to the public purposes (here, Article 3 purposes)
of the NPO. To give the proposed NPOs a reasonable chance to succeed, the Czech Republic
ought to consider a similar exemption. Tax savings from an exemption generally would be
applied to enhancing the public purpose services of an NPO, thus reducing governmental
obligations and their related costs.

We recommend that NPOs be given a 100% exemption from income taxes on all of

their net income (including operating income, investment income, grants, gifts and donations),
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other than income generated from unrelated business activities. See the discussion of such
business activities under Article 34, particularly as to activities that should not be treated as
being business activities (or income from unrelated activities). The management of
investments of the NPO should not be considered unrelated, so that income from passive
investments in securities (dividends and interest income) or in property (rentals) should not be
regarded as income from unrelated activities.

In other words, only net income from business activities that are not directly
Article 3 functions and which involve active engagement in business of a type that is
competitive with for-profit businesses should be subject to the income tax.

The criteria for granting an exemption should be clearly set forth in the law, not
discretionary with the taxing authorities. The NPO should be required to submit an application
stating the facts, and the exemption should be confirmed if those facts are consistent with the
basis for exemption stated in the law.

The exemption should continue so long as the law does not change and the NPO
functions for its stated purposes. The NPO should not need to prove that the income from its
exempt purposes was used within three years for such purposes. It should be permitted to
develop a reserve fund or endowment (or investment portfolio) to achieve investment earnings
to be used for its purposes. The exemption would represent the elimination of tax rather than
the deferral of tax.

NPOs should be required to file annual reports showing their financial operations,
and to report any net income from unrelated business activities accompanied by payment of
income taxes thereon. The Ministry of Finance will need to prescribe rules for such reports
and for allocating income and expenses between exempt activities and unrelated business
activities.

In the matter of taxes on liquidation surpluses, such surpluses that are transferred to
other NPOs or to governmental bodies should be exempt since they continue to be dedicated to

public purposes.
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Article 45.

Since other organizations are given 30 days within which to register, there seems no
good reason to reduce this to 15 days in the case of NPOs. Perhaps they should be allowed a
longer period (such as 60 days) for compliance.

We have already noted in our discussion of Article 44 the thought that NPOs should
not be required to apply annually for exemption, that not all income should need to be spent
since they should be permitted (indeed, encouraged) to develop reserve funds or endowment
funds, that the decision on exemption should depend on the law and the facts and should not be
discretionary, that the exemption should result in the elimination of tax rather than its deferral,

and that annual reports to the tax authorities should be required.

General.

Of course, these recommendations need to be considered in the entire context of the
tax laws and with the tax treatment of other, perhaps comparable, entities in mind so that fair
treatment results.

The Government should also consider whether it is reasonable and practical to allow
limited but substantial deductions from income to donors who make contributions to NPOs, so
that their taxable income is reduced by the amount of their donations in determining their
income tax payments. This deduction might be limited to 10% or 15% of the donor’s total
gross income, or some comparable limitation. There is a considerable benefit gained through
the motivation of donations in this fashion. The effect is that each crown donated is a crown
available for public service, whereas the government forgoes only a minor fraction of that

amount in taxes.
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Additional Subjects for Inclusion in Draft Law.

The following subjects are often covered in modern NPO laws and should be
considered for inclusion in the Draft Law.

1. Provisions that set forth the legal steps to be followed in converting an existing
private association or society into an NPO and transferring its assets to such NPO.

2. A separate provision describing the types of provisions that may be included in
the by-laws of an NPO.

3. Since an NPO is a creature of the law, it has only those rights and powers
given to it by the law. Therefore, the law should contain provisions that set forth such rights
and powers. This list would include the following rights: to sue and be sued; to receive
property by gift, devise or bequest; to make donations to other NPOs or in furtherance of its
non-profit purposes; to indemnify Directors (or Members, if any), officers and employees; in
carrying out its non-profit purposes, to purchase, acquire, sell, exchange, transfer and dispose
of property, make contracts, borrow money, issue evidence of indebtedness, secure its
obligations by mortgages, and guarantee the obligations of others; found or become a member
of another NPO; and do all things not prohibited by law and exercise all authority within its
non-profit purposes or incidental to such purposes.

4. If an NPO has Members, a requirement that the NPO maintain a membership
book with the names and addresses of all Members and the dates of their admission and
termination.

5. A provision requiring an NPO to maintain books of accounts and minutes of
all meetings of the Members, Board and committees and giving all Members and Directors the
right to examine such books and minutes.

6. A provision allowing Members and the Board to take action in writing in lieu

of a meeting, and to hold meetings by electronic voice communication.
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7. A provision for a nomination process requirement for the election of Board
members.

8. A provision dealing with ex officio Directors.

9. A provision setting forth the standard of care which Directors are to follow
when carrying out their duties.

10. A provision that describes how Board committees are created and operated.

11. A provision stating that the sale or other disposition of any assets by an NPO
requires only Board approval, except in the case of the sale or other disposition of all or
substantially all of the assets, in which case Member approval is required (if the NPO has
Members)--subject to other approvals required in the case of transformed BOs and COs.

12. A provision describing the legal procedure to be followed for the merger of
NPOs and the legal effect of such merger.

13. A provision stating that Members, Directors, officers and employees of an
NPO are not personally liable for obligations incurred by the NPO in the normal course.

14. A provision stating Directors are liable if they approve (1) a distribution of
assets to Members, Directors, officers or other private persons in violation of the law or the
founding document, (ii) a loan to any Member, Director or officer of the NPO, or (iii) a
distribution of assets to any person other than a creditor during the winding up of an NPO
before providing for all known obligations of the NPO.

15. Provisions might advisedly be made, perhaps in another law, for enforcement
of the public purpose of the NPO by the Minister of Justice or prosecutor. It is common to
provide in the laws of the states of the United States for the chief law officer (Attorney
General) to enforce charitable and educational trusts, including the conducting of formal
investigations and judicial action to enforce performance and restrain abuses, including taking

action of his own volition or upon the request of designated governmental officials.
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PART VII
CONCLUSION

As we have stated above, the Draft Law is a worthy vehicle toward the achievement
of its objectives. The changes in the Draft Law that we have suggested in this Report will, we
believe, materially assist in producing the most effective governance and most appropriate
controls for the various types of NPOs that will utilize the Draft Law.

Twin advantages result in: (i) permitting management of NPOs the flexibility and
freedom necessary to address the particular characteristics of their organizations and thereby
provide NPOs their best opportunity to succeed, and (ii) providing the right degree of controls
and enforcement relevant to the State interest measured by the degree of contribution by the
State in property and continuing subsidies and the importance of the service provided to the
public.

The effect of those changes should be to allay concerns with regard to the
inflexibility of the Draft Law as it now stands, while at the same time meeting those concerns
that State property might be misapplied or that some managements of NPOs might not
appropriately or satisfactorily serve the public interest. The Draft Law, with the suggested
changes,, will provide a good opportunity to satisfy both areas of concern.

As stated above, pursuant to our contract with USAID, we stand ready to assist the
Czech Republic prepare amendments to the Draft Law to give effect to any of the changes
suggested above and any other changes that the Government may choose to make in the Draft

Law.
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APPENDIX A

DRAFT OF NPO LAW




Government Bill
dated

concerning
Nonprofit Organisations
and
Changes and Amendments in some Tax Regulations

Parliament has passed the fcllowing legislation:
Part One
Nonprafit Orqani;ation
Chapter One
General Provisions

Article 1
Purpose of Legislation

The present legislation defines the legqal status of
nonprofit organisations (NPO) and specifies conditions of
transforming budget~-financed and statutory organisations to NFOs.

Article 2
Nonprofit Organisation

(1) An NPO is a legal entity established in accordance with
the conditions outlined in the present legislation.

(2) An NPO shall look after citizens' humanitarian, medical,
social. educationai, cultural and other needs (purpose of NPO).

(3) An NPO rannot Lhe established for the purpose of
coilecting gains. All its incomes serve exclusively the
development of the purpose and activities for which it has been
founded,

(4) An NPO's income cannot be distributed among third
entities unless stipulated by the law. Exceptions may be granted
by a special legisliation. Remuneration of an NPO's employees is
defined by a special leagislation.-

(5) The State shall not be responsible for the commitments
of an NPO, an NPO shall not be responsible for the commitments
of the State; exceptions may be granted by a special legislation.

Article 3
Purpose of an NPO

Law No.1/1992 or wages, remuneration for working
unpredictable hours and average earnings, consistent
with Law No. $90/1992
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(1) An NPO can be established with the purpose of providing
publ}c services, especially those in the fields of ecology
Public welfare, culture, standardisation and metrology, publié
transport. burial insurance, social affairs, sports and physical
education, science and education, health careand the protection
of human lives and health (purpose of an NPO). The purpose of an
NPO shall be stated in a founding document or a contract on
founding an NPO.

Variant I:

(2) Provision of public services may be contingent on the
application of conditions outlined and published in advance. Such
conditions may be outlined in the founding contract.

Variant 2.

(2) Provision of public services may be contingent on the
application of conditions; these may be set by special laws.

(3) The duty of an NPO to provide public services may he

irescribed by a founding document,founding contract or special
aws. '

(4) Activities within the framework of the purpose an NPO
has been assigned sh§ll be exempted from regulations concerning
business activities,-

Article 4
The name of an NPO must :nclude the specific tag '"neziskova

pravnicka osoba" (Nonprofit Organisation) which may be replaced
by the abbreviation "n.p.o."

Chapter Two
Founding an NPO

Article 5
(1) Unless specified otherwise, an NPO may be founded by physical
entities permanently settled in the Czech Republic, or by legal
entities based on its territory.

(2) Unless specified otherwise, an NPO shall be established

by a contract signed by all founders. Their signatures must be
authenticated.’

Article 6

Law No. 455/1991 on business activities

i Czech National Council Laﬁ No. 41/1993 on verefication
. of authenticity of copies and legal documents at local

and district offices

A



- 3 -
Founding Contract
(1) The founding contract must state the following:

a) Designation of founders

b) Name and address of the NPO

c) Purpose of the NPO (Article 3, Paragraph 1)

d) Area of operation

e) Conditions ofproviding public services

£) Statutory organ of the NPO

g) Number of members of the Board of Directors

h) Tour of duty of the Board of Directors

) How the Board shall make decisions

) Financial and material resources of the founder
) Method of handling assets of the NPO if wound up
) Names and addresses of the Board of Directors

(2) The founding contract may stipulate that the NPO is
authorised to do business under conditions set by the present
legislation (Article 34). Field of business shall be specified
by the founding contracet. '

(3) The founding contract may commit the NPO to issuing
statutes outlining its organisational structure and further
elaborating on certain items specified in the founding
contract.

Article 7

{1) An NPO may be established by a single founder. In this
case, the fcunding contract shall be replaced by a founding
document.

(2) The founding document must consist of identical items
as the founding centract (Article 6, Paragraph 1).

Article-a

The role of founder may be assumed also by the State in
which case the founding document shall be replaced by a special
law.

Article 9

(1) An NPO originates on the date of its being entered into
the business register, unless a special law stipulates otherwise.
Proposal for such legal act must be submitted within 90 days of
the date of founding the NPO.

(2) Unless specifically stated that an NPO was founded for
a limited period only, its status shall become indefinite.

Article 10

(1) An entry in the business register must include the
following data:
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a) Name and address of the NPO

k) Identification number

c) Purpose of the NPO

d) Field of businsss

e) Name and address of entity in the capacity of
statutory organ, stating how this entity acte on
behalf of the NPO

£) Names and addresses of members of the Board of
Directors -

g) Untouchable property (Article 21)

(2) Indentification number shall be assigned to an NPO by
the court of registration. The necessary identification numbers
shall be supplied to the court by the respective body of state
administration.

(3) Within one month of entering an NPO into the business
register, the court of registration will forward a copy thereof
to the Ministry of Finance of the Czech Republic ("ministry").

Article 11

(1) Until an NPO is established, matters pertaxnlnq to thxs
act shal!l be handled by its founders or by one of thenm.

(23 All founders shall have joint, indivisible
responsibility for commitments they accepted on behalf of an NPO
prior to its registration.

(3) Commitments and claims arising under Paragraph 1 shall
be transferred to an NPO on the day of its founding unless the
NPO rejects them within the next three months.

Chapter 3
Winding up an NPO
Article 12

(1) An NPO shall cease to exist on the day its erasure from
the business register. The act of cessation shall be preceded by
the termination and winding-up of the NPO.

(2) An NPO shall cease to exist upon:

a) the expiry of the intended duration of its existence,

b) the achievement of the purpose for which it was
formed,

e) the expiry of deadline for its winding-up imposed by
the Board of Directors,

d) the arrival of the date by which a court has decided
to have an NPO wound~-up, or the date on which this
decision takes effect (Article 13), or,

e) when a liquidation bid is turned down because of the
lack of assets and property.

(3) In case a ligquidation bid is turned down on other ™

o
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grounds than insolvency, an NPO is not considered as being would
up.

Article 13

_ (1) Upon the initiative of a prosecutor (Variant: district
cffice) or another legally involved subject, a court may rule
about the cancelling and winding up an NPQ if:

a) in the past year, its Board of Directors failed to
meet or no replacement was chosen for a statutory
organ whose tour of duty expired more than six months
earlier, or if

B) an NPO has been inactive for more than one year,

c) in the period not exceeding aix months,an NPO is found
to have repeatedly broken its commitment to purpose or
the provision of public services (Article 3), or

d) has committed gross or systematic violations of
relevant legislative standards.

(2) Prior to ruling about the liquidation of an NPO, the
court may. at its discretion, set a deadline for putting righs¢
the circumstances which led to the winding-up bid.

Liquidation of an NPO
Article 14
(1) A cancelled NPQ shall go into liquidation.

(2) This circumstance shall be entered into the business
register. Throughout the liquidation procedures, the NPO shall
use the "in liquidation" tag as part of its name.

(3) Upon entering the liquidation clause into the business
register, the role of statutory organ shall be assumed by the
receiver. The name of the receiver shall be entered into the
business register.

el

. Article 15
(1) The receiver shall be appointed by the Board of
Directors of the NPO. If this does not happen within 15 days of
the commencement of liquidation procedures, the rsceiver shall
be appointed by the court, having been previously proposed by the
prosecutor.

(2) In the case of liquidating an NPO on the basis of a
court ruling, the receiver shall be appointed by the court which
has decided infavour of cancelling thissame NPO.

(3) Regardless of the method of nominating the receiver, the
court may, upon the initiative of a legally involved subject or
the prosecutor, recall a receiver who was found to have violated
his/her obligations, and to appecint a fresh receivar.
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Article 16

(1) Acting on behalf of an NPO, the receiver shall limit
his/her activities solely to the purpose of winding up this same
NPO. In the discharge of his/her duties, the receiver shaill
honour the commitments of the NPO, seek the fulfilment of its
claims and receive incoming assets, shall represent the NPO in
court and other institutions, and shall conclude settlements and
agreements on the transfer or forefeit of rights and obligations.

(2) Should he/she detect excessive debts in connection with
the NPO in liquidation, the receiver shall instantly seek the
commencement of winding-up procedures,

Article 17

The receiver shall communicate the commencement of
liquidation procedures to all known creditors and the founder of
the NFO. Simultaneously, the receiver shall make this move
public. and shall request that the creditors of the NPO and ather
subjects involved ragister their claims and/or other rights
within 2 period not shorter than three months.

Article 18

As of the date of the NPO's going into liquidation, the
receiver shall produce his/her estimate of costs and shall
present this to the founder. This document must include a list
of the NPO's material assets.

Article 19

(1) The receiver's actions during the liquidation procedures
shall be swift and economical.

(2) If an NPO has been founded by the State or a community,
the founder shall have preferential rights to receive the whole
or parts of the liquidated NPO's material property. The founder
must exercise these rights within 30 days of receiving the
estinate of coats. In case the founder exercises his preferential
rights, ne shall not shoulder the costs of transfer of the whole
or partial property of the NFO.

(3) The receiver shall realise the assets of an NPO
according to procedures outlined in the court decision', or
through a non-auctional sale.

Article 20
(1) For the last day of liquidation proceedings, the

receiver shall present the founder with the books together with
a final report on the liguidation proceedings.

' Articles 323, 335 and following, Civil Courts Code

o -
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(2) The liquidation balance shall be the income of the
founder of the NPO unless stated otherwise in the founding
cgnt;act‘ I£ the NPO has been founded by the State, rne
liquidation balance will go to the state budget. If the NPO has
gezn gcunded by a community, the same goes to the community

udget.

(3) If the NPO has been founded by a district office, the
liquidation balance represents an income flowing into the budget
of the community on the territory of which the NPO was based.

(4) Within 30 days of winding up the liquidation
proceedings, the receiver shall propose to the court of
registration that the NPO be erased from the business register,

(S) The ligquidation balance shall be taxable'. This
provision does not apply te NPOs founded by the State.

Chapter 4
Inviolable Assets
Article 21

(1) A founding contract or a founding document may determine
the scope of property owned by an NPO which the NPO must not
misappropriate or burden by obligations (inviolable assets).

(2) Exemptions from this restriction under Paragraph 1 may
be granted by the court in exceptional cases, such as when the
NPO does not need a certain item of inviolable property to fulfil
its purpose. Proposals to this effect shall be raised by NFOs.

(3) If a proposal filed under Paragraph 2 is turned down,
a renewed request may be filed not earlier than six months after
the rejection of the previous request.

Article 22

(1} In case of transfer of inviolable property, the founder
of the NPQO shall have preferential rights. An NPO must made a
written offer of the inviocolable property concerned. Inviolable
propertyshall be transferred to the state or a community free
of chargs.

(2 Should the founder fail to exercise his priority right
under Paragraph 1 within one month of his receiving the offer,
the inviolable property shall be realised in auction. Should
repeated auctions fail to to realise such property, it will be
sold out of auction.

Article 23

Czech National Council Law No. 586/1992 concerning
income tax ‘

,?,

3
>
i
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An NPQ or the State have the right to seek the invalidity
of a court ruling concerning inviolable property. In such court
proceedings, the State shall be represented by the prosecutor.

Chapter S
Organs of a Nonprofit Organisation
Board of Directors
Article 24

f1) The Board of Directors of an NPO (further only as “"Board
of Directors") shall be tha supreme organ of an NPO. It has the
following powers:

a) Refusal to negotiate matters initiated by the founders
prior to the founding date of the NPO

b) Approval of statutes of the NPO and their change

c} Approval of the budget of the NPO

d) Approval of the annual closure of the books and of the
annual economic report of the NPO

c) Monitoring compliance with the original purpose and
definiticn of the NPO, making decisions about the
subject of business .

£) Appointing and recalling the director of the NPO,
fixing his/her salary

g) Appointing and recalling the procurator of the NPO,
fixing his/her salary

h) Deciding about the cancellation of the NPO

i) Deciding about changes in the founding document or
founding contract

j) Authorising the expropriation, pawning and lease of
the immovable property of the NPO for a period
exceeding ten years

k) Selecting and co-opting new members of the Boart of
Directors

1) Handling of inviclable property (Articles 21 and next)

(2) The Board of Directors must not alter the purpose of the
NPO.

Article 25

(1) The Board of Directors shall have at least three members
and can have a maximum of £ifteen members. The number of members
of the Board of Directors must be divisible by the factor of
three. Only physical subjects can be elected members of the Board
of Directors.

(2) The tour of duty of the members of the Board of
Directors shall extend to three vyears. Upon founding an NPO, its
founder may opt for a different duration which, however, must
always be divisible by the factor of three. Membership for life
is inadmissible.
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(3) Membership in the Board of Directors shall be closed to
physical entities having legal or professional commitments
towards the founder, unless specified otherwise by the law. A
member of the Board of Directors must have no financial
interests, not even indirect, in the activities of the NPO.

. (4) A further member of the Board of Directors is the
Director of the NPO ("Director"). Provisions of Paragraph 2 shall
not be applicable.

Article 28

(1) The first Board of Directors shall be appointed by the
founder of the NPO.

(2) After theinitial appointments, a ballot shall determine
cne third of members whose tour of duty shall expire after the
first third of the Board of Directors term, and another third of
members whose tourof duty shall expire after the second third of
the above term (Article 25, Paragraph 2).

(3) The vacancies thus created shall be filled by new
members who will be regquired to serve under Article 25, Paragraph
2. Vacancies resulting from other reasons shall be filled by
members appointed to serve till the end of the tour of duty of
their predecessors.

Article 27

(1) No member of the Board of Directors shall serve longer
than two consecutive terms.

(2) A further term may commence not sooner than one year
after the expiry of the previous tour of duty.

Article 28
Membership in the Board of Directors shall expire upon:

a) the expiry of the tour of duty,

b) the death of the member

c) the recalling of a member under Article 25, Paragraph
3. Members may be recalled by court on the proposal of
the Board of Directors or a prosecutor,

d) the resignation of a member.

Article 29

’

Membership in the Board of Directors is a public duty.’
Members of the Board of Directorg are entitled to receive
compensations for travel expenses.’ Travel expenses shall be

Articie 124, Paragraph 2, Clause 1 of Labouir Code

T

Law No.119/1992 con compensating travel expenses "~



reimbursed by the NPO.
Article 30

(1) A Board of Directors shall reach a quorum if a clear
majority of members are present at its meeting.

(2) A Board of Directors adopts decisions by a clear
majority of votes, unless specified otherwise.

Director of NPO
Article 31

(1) The statutory organ of an NPO is its Director.

(2) Directors shall be appointed and recalled by the Board
of Directors.

(3) The Board of Directors shall relieve the Director of
his/her dutiee if he/she has: —_

a) wholly or partly lost capacity to conduct legal
business, .

b) heen sentenced in court for a criminal act committed
in the line of duty, or for a premeditated criminal
act, .

c) been found to engage in profit-earning activities in
the fields identical or similar to those pursued by
the NPQO (Article 10, Paragraph 1, Letter c¢). This
provision shall not be applied to the Director's
scientific, teaching, Jjournalistic, literary and
artistic activities.

(4) The Board of Directors may relieve the Director of
his/her duties if: R

a) owing to illness he/she has been unable to discharge
his/her duties for a period exceeding six months,

b) an NPO has failed to fulfil its original purpose for
a period exceeding three months,

c) The Board of Directors reaches full consensus on this
move.

Article 32

The structure, tour of duty and mode of founding the organs
of an NPO may be modified by special legislation.
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Part Two

Rules Governing the Activity of an NFO
Article 33

Financial Resources of an NPO

The financial resources of an NPO are in particular:

a) donations from physical and legal entities, especially
contributions from foundations, associations and state

funds,

b) inheritance,

c) income from own activities including those from
business activities,

d) contributions from local budgets,

e) contributions from state budget to finance projects

and operaticns.

(2) Under special legislation, a NPO may receive income to
finance its criginal purpose (Article 3).

BRusiness Activities of an NPO
Article 34

(1) The term: business activities of an NPO, is defined as
a consistent activity which is net immediately related to the
original purpose of an NPO and which serves to generate income
(incomes from unrelated activities),.

(2) Such business activities must not be at variance with
the original purpose of the NPO.

(3) An NPO may carry out business activities provided that
the income thus generated shall serve to enhance the original
purpose of the NPO. Services provided in this manner must be
priced adequately to local conditions (customary market prices).

(4) - Incomes generated by universities and hospitals from
researcihs programmes carried out in favour of physical and legal
antities,. and incomes from research on behalf of state
organisations, shall not he defined as incomes from unrelated
activities.

(5) Incomes from advertising shall be treated as unrelated
incomes.

Annual Report
Article 35

(1) By July 1 of the following year, An NPQ shall release
an annual report on its activities and economic results (further
only as "Annual Report"). Responsibility for this rests on the

-



- 12 -

Director.

72) The Annual Report must be readily accessible to all.
E;e§ybcdy shall have the right to read it and copy it in part or
whole.

(3) The above does not constitute an infringement of special
requlations on the protection of personal data.!

Article 36
(1) The Annual Report shall includethe following:
a) cutline of activities carried out by the NPO within

one calendar year, stating the degree of relatedness
to i*s original purpose,

b) summary of incomes and expenditure,

c) outline of incomes listed according to resources (e.gq.
donations, inheritances, own income-generating
activities),

1) list cf donors contributing sums in excess of 10% of

" total income, specifying the sums thus donated,
&) outline of spendings listed according categories:

expenditure for the fulfilment -of the original
purpose, salaries and wages, noninvestment spending,
investmen: spending, other spending,

compesition of the organs of the NPO,

assessment of business activities.

A

W rn

(2) Under Paragraph 1, Letter d), the Annual Report will not
mention the name of a donor wheo does not wish to be named.

Article 37

(1) A NPO is obliged to perform annual closures of its
books.

(2) The above and the annual economic report shall be
examined by the auditor.’ Documents about the annual closure of
the books shall be deposited with the NPO.

(3) The above does not constitute an infringement of special
requlations on inspection.if

' E.g. Law No.256/1992 on the protection of personal
data in information systems

! Czech National Council Law No.524/1992 on auditors and
the Czach Republic Chamber of Auditors

1 E.g. Czech National Council Law No.%%@/1991 on state
inspections

oy
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Part Three

Transformation of Budgetary and Statutory Organisations
to Nonprofit Organisations

Article 38

(1) The founder of a budgetary or statutory organisation
(further only "organisation") shall decide even without a
preposal within 180 days of the coming of this act into effect
whether his organisation will be transformed into an NPO. In well
justified cases, “he Ministry can grant a stay of such decision.

(2) Under Caragraph 1, this decision must come complete with
a decision concerning inviolable assets (Article 21).

{2) For the purposes of Paragraph 2, invioclable assets shall
be defined as +the assets not necessarily needed for the
fulfilment of the NPO's original purpose (Article 3, Paragraph
1). .
(4) Simultaneously, the founder may decide under Paragraph
1 to exempt parts of the assets which will remain in State hands;
the founder shall appoint an organisation to administer thus
exempted assets.

(5) Proposals for the issuance of decisicns under Paragraph
1 on the basis of which an organisation is transformed into an
NPO may be presented to the Ministry by the organisation.
Decisions under Paragraphs 1 and 2 are not affected by general
requlations governing administrative proceedings.-*

Article 39

Disputes between an organisation and its founder ensuing
f-om Article 138 cof the present law shall be settled by the
Miniscry within the framework of administrative proceedings. -
The parties to such proceedings are the organisation and the
founder. Ministry decisions shall be final and irrevocable.

Article 40

(1) The fouder shall establish an NPO within three months
of the date of making decision under Article 38, Paragraph 1!,
and/or Article 39 of the present law. On the NPO's founding day
(Article 9, Paragraph 1), the assets which the organisation has
the right to administer shall become the property of the NPO.

(2) An NPQ is the legal successor of an 9rqanisation. The
organisation shall cease to exist on the founding day of the NPO
(Article 9, Paragraph 1).

(3) The change in the ownership of immovable property shall
be marked in the register of real estate within three months of
the founding day of the NPO. The relevant proposal must be raised
by this same NPC,. =



- 14 -
Article 41

(1) Within the period specified under Article 38, Paragraph
1, the founder may decide to either merge or divide the
organisation in connecticn with founding the NPO. Provisions of
Articles 38-40 shall be used adequately.

(2) Decisions under Paragraph ! may be taken on mutual
agreement. The latter will determine which founder will be the
founder of the NPO.

(3) In connection with decisions under Paragraph 1, the
founder shall make arrangements concerning the property which is
*» remain in State hands (Article 38, Paragraph 4).

Part Five
Changes and Amendments in Certain Tax Regqulations

Article 42

Czech Nati=nal Council Law No. 338/1992 shall be changed ahd
amended as follows:

1. Insertion of Point 3 into Article 12, Para 1, Letter a):

"3. owned by an NPO established under special legislation''"
and not affected by reliefs under Article 4, Paragraph 1l."

2. Insertion of Point 6 into Article 12, Para 1, Letter Db):

'§. owned by an NPO''* and not affected by reliefs under
Article 9, Paragraph 1."

3. Insertion of Paragraph 3 into Article 12:

"(3x.The tax-payer shall support his request for tax relief
under Paragraph 1, Letter a), Point 3. with a statement by the
relevant* community. The tax administrator will take this into

account: ¥ -
4. Footnote 1%a) shall read:

i 1aw No. /1993 on nonprofit organisations and on
changes and amendments in certain tax requlations."”
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Article 43

Czech National Council Law No. 357/1992 on capital transfer
tax, gifd tax and propertytransfer tax, shall be changed and
amended as follows:

1. Article 20, Paragraph 2, shall read:

"(2) Property transfer tax shall not be collected in the
case of transfers related to the amalgamationand division of
ccmmunxties. or related to territorial changes under special
requlations' and. further, relating to transfers of property in
connection with the founding of an NPO'., Exemption from the
property transfer tax further applies to transfers or property
rights associated with the iiquidation of state enterprises. This
relieZ shall not apply to property transfers associated with the
liquidation of an NPO."

2. Insertion of clause into Article 20, Paragraph 3:

"Exemptions from the capital transfer tax and the gift tax
shall apply to the free acgquisition of property by NPOs insofar
as this is intended to enhance their activities."

3. Footnote 4a) shall read: ' %

"t aw No. /1993 on nonprofit organisations and on changes
and amendments in certain tax regqulations.”

Article 44

Czech Natiznal CTouncil No. 586/1992 on income tax shall be
changed and amended as foliows:

1. Variant I:
Insertion of clause into Article 18, Paragraph 4:

"In NPOs created under special legislation!'” tax shall be
collected from incomes (gains) generated by any activities.”

Verjgag 117

In ion of clause into Article 18, Paragraph 4:

“In NPO: created under special legislation‘’ tax shall be
collected from 1nccmq3 (gains) generated by any activities. Under
special legislation'® an NPO may seek tax relief.”

Variant III:

Insertion of the following text at the end of clause in
Article 18, Paragraph S:

“and NPOs created under special legislation''". Under
special legislation* may seek tax relief.”
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2. Insertion of Letter e) into Articel 36, Paragraph 2:
"e) 45% of the liquidation balance of the NPO''‘'.

3. Footnote 17a) shall read as follows:
"V Law Neo. /1993 on nonprofit organisations and on
changes and amendments in certain tax regulations."”

4. Footnote 17b) shall read as follows:

"B Czech National Council Law No. 337/1992 on the
administration of taxees and payments consistent with Czech
National Council Law No. 35/1993."

Article 45

Czach National Council Law No. 337/1992 on the
administration of taxes consistent to Czech National Council Law
No. 35/1993 shall bhe changed and amended as follows:

1. Insertion of Paragraph 16 into Article 33:

"(16) A NPO created under special legislation ‘''shall apply
for registration with the local tax admxnxstrator within 1% days
of its creation.”

2. In case of application of Variants II and III, Article 89
shall read as follows:

"Article 89
(1) The Ministry of Finance may, on the request of an NPO
created under special legislation‘’!', grant a stay of payment of
the income tax and business tax on the condition that at least
6% of these incomes will be used to directly support the
fulfilment of the original purpose of the NPO.

(2, Stay under Paragraph 1 may be granted for a period not
exceeding three years.

(3) If an NPO has met conditions of granting a stay in tax
payment under Paragraph 1, and has continued to fulfil its
original purpose for a period of at least two years following the
vear in which the stay was granted, it shall be exempted from the
duty to pay the balance of the first tax."

3. Footnote S5b) shall read as follows:

! Law No. /1993 on nonprofit organisations and on changes
and amendments in certain tax regqulations."

-~
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Part Seven
Final Provisions

Article 46
Validity of the Law

The present legislation comes into effect on 1 January 1994.



APPENDIX B

PROVISION FROM ONTARIO, CANADA, LAW




Chap. P.40
Term of

(3) The appointment of a hospi

o . 8 : a hospital supervi-

sor is valid until terminated by order gfe the
Lieutenant Governor in Council.

Duty of (4) A hospital supervisor appointed for a

supervsor  hospital shall give advice and guidance to the
board and the administrator of the hospital
for the purpose of improving the quality of
the management and administration of the
hospital and the care and treatment of
patients in the hospital.

m‘:‘“ (5) It is the duty of the board and the

admausraor  3dministrator of a hospital to receive and
consider the advice and guidance of a hospi-
tal supervisor appointed for the hospital.

;m' o (6) Where a hospital supervisor appointed

board, etc.  fOr a hospital requests in writing that the
board of the hospital or the members of the
corporation that owns or operates the hospi-
tal do any act that they have authonty to do
and, in the opinion of the hospital supervi-
sor, they fail to do so, the hospital supervisor
may do the act on behalf of the board or the

' members of the corporation and the act is as .

effective as if done by the board or the mem-
bers of the corporation, as the case may be.

;‘m‘ by (7) During the term of office of a hospital
~ supervisor appointed for a hospital, no act of
the board of the hospital is valid unless
approved in writing by the hospital supervi-
sor.

{wesion ~ §.—(1) The Licutenant Governor in
Council may appoint one Or more persons to
investigate and report on the quality of the
management and administration of a hospital
and the quality of the care and treatment of Right of (8) A hospital supervisor appointed for a
patients in the hospital. hospital has the same rights as the board and

the administrator of the hospital in respect of

Powers (2) An investigator has the powers of an : .
inspector under this Act and the regulations. ;ﬁ: :g:;m ;!;ts&wre;:;::mand information of
Repora (9) A hospital supervisor may report to

Qtmruction (3) No person shall obstruct an investiga-
tor or withhold or destroy, concesal or refuse
to furnish any information or thing required
by the investigator for the purposes of the
investigation.

Delivery ot (4) The Minister shall cause a copy of the

the Minister from time to time and shall
report to the Minister in such form and man-
ner, with such information and at such times,
as the Minister may require. 1981, ¢. 25,s. 1,
pm‘

report teport of an investigation to be delivered to from fo:%;x_n(alg)uN; :‘t:ltxl::wi: :’;;‘E'bgfx‘:;ﬂ:gg
the chair of the board of the hospital. 1981, Pl ainst an lnvestigator or a hospital supervi-
c. 25,s. 1, part. sor appointed under this Act for any act
Hospital 9.—(1) The Lieutenant Governor in done in good faith in the execution or
spervsof o ool may appoint a hospital supervisor for intended execution of any duty or authority
a hospital where, having regard to the con- under this Act or the regulations or for any
tent of the report of an investigation under alleged neglect or default in execution in
section 8 as to the quality of the management good faith of any such duty or authority.
or administration of the hospital or the care
and treatment of patients ig the hclaspitalf. t:e
Lieutenant Governor in Council is of the Crown not 2) Subsection (1) does not, by reason of
opinion that the appointment i in the best mu,mn, o« sut(aslctions 5(2) (an)d (4) of the )I"roceedings
interest of the public. Against the Crown Act, relieve the Crown of
;”e::ggl (2) The Lieutenant Governor in Council liability in respect of a tort committed by an

shall not make an appointment under subsec-
tion (1) sooner than thirty days after submis-
sion of the report of the investigation to the
Lieutenant Govemor in Council.

investigator or a hospital supervisor to which
the Crown would otherwise be subject and
the Crown is liable under that Act for any
such tort in the same manner as if subsection
(1) had not been enacted. 1981, c. 25, 8. 1,
part. w2
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Tato Zprava se predklidd Ministerstvu financi
Ceské republiky k 19. srpnu 1993. Tyto
pripominky a niméty vypracovala firma Squire,
Sanders & Dempsey na zakladé subkontraktu a
za pomoci KPMG Peat Marwick. Prostfedky pro
tuto Zpriavu zabezpefila Agentura Spojenych
stiti prostfednictvim projektu pro stredni a
vychodni Evropu, zaméreného na restruktu-
ralizaci a privatizaci podniki: Ceska republika -
sektor Zdravotnictvi a verejnych sluzeb (Smlouva
¢islo EUR-0014-1-00-1057-00, ¢islo zakazky 24).
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SHRNUTI PRO VEDOUCI PRACOVNIKY

19. srpna 1993

Nasledujici text je pfehledem obsahu Zpravy. Pokud jde o jednotlivosti,

piislusné ¢asti Zpravy by mély byt konzultovany.

Cast 1. Vychodiska a ti¢el Zpravy
V roce 1992 bylo Ministerstvo financi CR (déle jen "ministerstvo") povéfeno

ukolem vypracovat zakon upravujici vznik a postaveni neziskovych pravnickych osob pro

zapojovéni do verejnych sluzeb (dile jen "NPO").

Utelem je vytvolit srozumitelnou a moderni pravni formu pro NPO jako
pravnické osoby, které by mohly byt vytvoreny soukromou iniciativou nebo vlddou, a zajistit
strukturu pro odstitnéni pfispévkovych organizaci (ddle jen "PO") a nékterych
rozpotovych organizaci (dile jen "RO"), u nichZ by struktura NPO mohla byt vhodni a

pravdépodobna k dosazeni téchto cild.

Cilem zabezpefeni struktury NPO pro organizace vytvafené soukromou
iniciativou je podpofit rozvoj téchto neziskovych podniki vefejnych sluzeb na urovefi
rovnajici se Urovni dosahované vyspélejSimi Cleny Evropského spolecenstvi a jinymi
modernimi staty, kde NPO slouZzi jako vyznamné nastroje prospé$nych praci, které zvysuji

vefejné blaho a kvalitu zZivota.

Zamyslené vysledky odstdtnéni PO a nékterych RO a jejich zména na NPO zahrnuji:

vétsi ucinnost jejich operaci;

- zlepSeni sluZeb a jejich vétsi pruznost co do reakce na potfeby lidi;

- diverzifikaci zdroji financovani;

- dosaZzeni optimalni rovnovdhy mezi uCinnosti a kvalitou sluzeb

prostiednictvim soutéZe o soukromé patronstvi a vlddni pomoc.



Dosavadni pravni predpisy v Ceské republice nevyhovuji témto G&elim a zadny
k tomu nemiiZze byt pohotové piizplisoben novelou. Piiklad vyspélych zemi ukazuje, ze je
tieba vytvofit samostatny vefejnopravni orgdn pro vytvafeni a usmérfiovani NPO, a to je

feSeni navrhované ministerstvem.

KPMG Peat Marwick a Squire, Sanders & Dempsey obdrzely 20. kvétna od
Agentury pro mezindrodni rozvoj Spojenych statd americkych (United States Agency for
International Development -USAID) zakdzku k zabezpeceni pomoci Ceské republice na dalsi
propracovdni navrhu zdkona, jeho objasnéni, vypracovdni dalSich zviastnich zikoni,
tykajicich se zdravotnickych instituci, a realizace ohledné nékolika instituci. Casti tohoto
povéfeni bylo zajistit zprdvu popisujici srovnatelné zakony a praxi ohledn¢ NPO v jinych
zemich ES, Spojenych statech a Kanadé. Takovd zprava (Srovnavaci studie) byla piedlozena

ministerstvu 28. Cervna 1993.

Povéteni USAID obsahuje téZz pozadavek, aby Squire, Sanders & Dempsey
zajistila pfipominky a ndméty ke zméndm v ndvrhu zdkona, a pomoc pii jeho dpravé do

formy, kterou si pieji vladni orgdny.

Jakmile bude mit ministerstvo pfilezitost prostudovat Zpravu, a my dokoncime
dalsi konzultace s ministerstvem a jinymi, jak se v ni uvadi, budeme schopni vypracovat nebo

napomoci pfi vypracovani pozadovanych tprav.

Cést II.  Navrh zikona a predchozi piipominky
Navrh zdkona je cennym néstrojem pro dosaZzeni cili uvedenych v &asti I.

Niaméty ve Zpraveé jsou formulovény tak, aby posilily ndvrh zdkona co do dosazeni téchto
cili. Uvedené nidmeéty jsou také urCeny k tomu, aby se dosdhlo dikladnéjs$i odpovédi na
pfipominky riznych ministerstev a instituci zajiSténim vét$i pruznosti zdkona, vétSich
piilezitosti ke Clenéni fizeni a usmérovani kazdé NPO, které vyplyvaji z transformace
ur¢ité PO nebo RO, zplisobem pro dany subjekt nejvhodnéjSim, a mély by téZ zajistit
ochranu proti nesprdvnému pouZiti majetku nebo zanedbani pozornosti vefejnym sluzbim ze

strany NPO, kterd vzniké takovou transformaci.



Cast III.  Navrhované &lenéni s cilem prizpisoebit varianty NPO, jichZ se bude tykat
ndvrh zdkona, a vyhovét zijmam piipominkujicich ohledné
RO a PO

Tato ¢ast navrhuje Clenit ndvrh zdkona tak, aby lépe odpovidal rozmanitosti

NPO, jichz se bude tykat, a navrhuje techniky, jimiz se mize snadno vyhovét existujicim

zajmdm v souvislosti s t8mi PO a RO, které maji byt pfeménény na NPO.

Tento pfistup chce dokédzat, ze by méla existovat (i) zdkladni ustanoveni
uplatnitelnd na vSechny NPO, vcetné transformovanych NPO, zvlast€ vSak na vSechny
dobrovolné, soukromé iniciované NPO, kterym neni darovén stdtni majetek nebo nedostavaji
dotace, a (ii) dodateCna ustanoveni uplatnitelna pouze na ty NPO, které vznikaji pfeménou
z PO a RO. Tato druha ustanoveni maji byt postavena na zakladnich ustanovenich, avSak

maji obsahovat dal§i podrobnéjsi a naro¢néjsi pozadavky u téch NPO, které té€zi ze stitniho

majetku a operativnich dotaci.

Ohledné tohoto ¢lenéni ndvrhu zdkona je mnoho ndro¢nych ustanoveni v
hlavich 2, 3 a 5. Tyto obecné C4sti by meély byt liberalizovdny, protoze jsou pfilis
podrobné, nepruzné a pro pouZiti u dobrovolnych, soukromé iniciovanych NPO, nevhodné.
Tato piisné€jsi ustanoveni by méla byt presunuta do Césti tfeti ndvrhu zdkona, kde budou

uplatnitelnd pouze na ty NPO, které vznikaji z pfemény PO a RO.

Ani ohledné tieti Césti by se tyto otdzky nemély feSit podobnym zpiisobem.
Spise by se nékteré z vyznamnéjSich podminek a poZadavklli mély vztdhnout na vsechny
NPO, které dostdvaji dfivéjsi stdtni majetek, zatimco u ostatnich by tomu tak mélo byt
pouze zvlaStnim aktem vuci jednotlivym typim NPO (podle ucelu). U jinych zaleZitosti,
které vyZaduji podrobna ustanoveni nebo které musi byt citlivé vic¢i ménicim se podminkim,
by pravni uprava mohla byt obsaZena i v provddécich pfedpisech. Nékteré ndlezitosti by
mohly byt ponechdny uprav€ v zakladatelskych dokumentech. O tom pojedndva Zprava na
stranich III-1 az II1-4 a na stranich VI-26 az VI-28.

Zprava napt. navrhuje, Ze ve tieti ¢asti ndvrhu zdkona by mohlo byt ustanoveni

pouzitelné na viechny NPO vznikajici pfeménou z PO nebo RO, kterym piislusni stitni



urednici mohou nafidit provedeni Setfeni v urCit¢é NPO s cilem urcit, zda nepouziva
majetek nedovolenym zpisobem, nebo neplni zdvaznym zpisobem veiejné sluzby, a pokud
se zjisti, Ze dochdzi k zdvaznym chybam nebo poruchdm, ustanovit dohled, ktery muze
naiidit provedeni piisluSnych opatieni k ndpravé situace, a ktery mize kontrolovat v§echny
dilezité akce, dokud neni Cinnost NPO uvedena do zidouciho stavu. Priklad takového
ustanoveni je pfipojen ke Zpravé jako priloha B, jako dalsi ptiklad toho, jak se muzZe
zachdzet s urcitou otdzkou. Zprdva navrhuje, aby se ve zvlastni legislativé, zabyvajici se
tfidou NPO (jako jsou uréité typy kulturnich NPO), upravily pozadavky na spravni radu co
do minimélniho zastoupeni jednotlivych nebo riznych profesi nebo spolecenskych skupin,
nebo z komunity ji pfevazné obsluhované, ¢i kvalifikaéni predpoklady clena jiné formy

predstavenstva, které by byly vhodné pro tuto tfidu NPO.

Podrobné a obtizné otizky, které mohou ¢i nemusi byt rizné uplatnény v
zavislosti na typu nebo velikosti NPO, jako jsou pozadavky na odborny audit nebo normy

pro ucetnictvi a vykaznictvi, by se daly nejlépe fesit ve vyhldskich.

Dale by se mohlo ponechat na zakladatelskych dokumentech, zda zakladatel
mize pokracovat v jmenovani urcité ¢4sti spravni rady, pfiCemz tato volba by mohla byt
plné omezena zdkonem ohledné poltu (napf. zakladatel by nem€l povoleno jmenovat
vét§inu) nebo trvani (napf. skoneni takového zmocnéni zakladatele, kdyZ stitni operativni

dotace poklesnou pod ur€ité procento rocnich piijmi NPO).

Navrhuje se rovnéz, Ze by k Casti tfeti ndvrhu zdkona meélo byt pfidino
ustanoveni, kterym by NPO mohla dosdhnout transformace ve dvou krocich. V prvnim
mozném kroku by NPO vznikld pfeménou z PO nebo RO mohla podléhat znaénym
omezenim a podminkdm obsaZenym v revidované ¢asti tfeti. Druhy krok transformace by
mohl nastat tehdy, kdyz NPO zaznamend takovy materidln{ rast, Ze darovany stitni majetek
se stane menSi Casti jejich aktiv, a jeji zdroj pfijmd bude natolik riznorody, Ze sttni
operativni dotace se zastavi nebo se stanou mens$i Céasti jejich ro¢nich pifjmi, pfiemz
ptestanou platit zvlastni ustanoveni vztahujici se na ty NPO, které jsou ndstupci PO nebo
RO, a NPO bude podléhat obecnému rezimu pro soukromé iniciované NPO. Druhy krok

miZe nastat riznymi zplsoby, jako napf. vytvofenim nové NPO a pfevodem majetku prvni



NPO podle smlouvy mandétni, nijemni smlouvy, nebo jinym zpisobem.

Cast IV.  Vhodnost vypustit z operaci &dst tieti ndvrhu zdkona (zména RO a PO) ty

oblasti vereiné, kde pravdépodobné nebudou transformace
RO a PO na NPO

Pokud je nepravdépodné, Ze néktery druh vefejné sluzby poskytované ve
vefejném sektoru bude transformovin, navrhujeme, aby v ndvrhu zdkona bylo vyslovné
stanoveno, za takovyto druh nepodléhd transformaci podle &asti tfi, s cilem vyhnout se

zbyteénym obavam a ztraté ¢asu a energie pii vysvétlovani Parlamentu a vefejnosti.

I v nejkapitalisti¢téjsich zemich je zakladni a stfedni Skolstvi (grammar schools
a high schools) zabezpeCovino prevainé prostrednictvim vefejnych $kol, vydrzovanych

téméf piné z dani a vlasinénych a fizenych stitnimi organy.

Jestlize je napfiklad velmi nepravdépodobné, Ze by zdkladni a stfedni Skolstvi
bylo v blizké dobé, nebo ve vyznamnéj$i mife, zménéno na NPO podle navrhu zidkona,
mélo by se zvazit vynéti této oblasti stitnich operaci z transformacnich ustanoveni ¢isti
treti ndvrhu zdkona. Zdkladni a stfedni Skolstvi by vSak i naddle pfedstavovalo ucel, k
jehoz plnéni by mohly byt podle ndvrhu zdkona vytvifeny dobrovolné soukromé iniciované
NPO.

Cést V. Financovini kapitdlovich vidaji NPO

Vzhledem k rozsahu a bezprostiednosti potteb jsou stfednédobé az dlouhodobé
pijéky a vyddvani obligaci pravdépodobné hlavnim zdrojem prostfedkd pro obmnovu,
modernizaci a rozSifovani trvalych zafizeni uzivanych ze strany NPO. Programy musi byt

vypracovany tak, aby napomdhaly financovani.

V pocitecnich letech budou pravdépodobné zapotiebi stitni zdruky a dotace
na drok. AvSak brzy by se mély zadit uplatiiovat dlouhodobé struktury jako, reakce na

oéekdvany stile vyrazné€jsi pokles stitnich zdruk a dotaci na drok.
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Dveé takové navrzené struktury jsou program revolvingovych prostredki
zaloZzeny na fondové rezervé poskytnuté stitem, a program financovdni s dafovym

osvobozenim (Urok placeny z obligaci, které maji byt osvobozeny od dani z piijmu).

Pfi tvorbé ndvrhu zdkona by se meéla vénovat bezprostiedni pozornost potiebé
instituciondlni stability NPO. To znamend, Ze k posileni dcelu jejich neziskovych vefejnych
sluzeb by mélo dochdzet spise sledovanim a doc¢asnym dohledem nad NPO, které selhdvaji,
a vyménou vedoucich pracovnikil zneuzivajicich tfedni moc nebo porudujicich zdkon, nez
zruSenim NPO. Poskytovdni hypotéky za financovdni by nemélo byt vyluCovano
kratkodobym neproniknutelnym Stitem proti "nedotknutelnému majetku”. (Zrovna tak by
meély byt povazovidny za kvalifikované pro poskytnuti zistavy na nezbytné odsouhlasené
vypujcky, pokud by se dosahlo shody, ze jsou odpovidajicim orgdnem spravy, zplsobilym

vyhodnotit schopnost NPO splatit vypijcku.)

Cast VI.  Podrobny rozhor ustanoveni nivrhu zikona

Cast VI této Zpravy obsahuje rozbor a pfipominky k ustanovenim navrhu
zdkona. Pritom se u nékterych ustanoveni navrhuje podstatné a technické zlepSeni. Mezi
vyznamnéjs$i ndmeéty patii:

- Zahrnout ustanoveni umoznujici NPO na zéklad€ jejiho vlastniho uvazeni,
aby méla Cleny s hlasovacim pravem vedle Clend spravni rady, s cilem
lépe demokratizovat fizeni NPO a tak rovné€z zajistit zdroj pfijmui
prostiednictvim ro¢nich c¢lenskych piispévkd a zdkladnu pro zvyseni
finanénich prostiedkl ke kryti kapitdlovych vydaji, a dosidhnout toho, aby

spravni rada byla odpovédnéjsi za svou Cinnost;

- Vyjasnit rozdéleni povinnosti a zdvazki, kdyZ se RO a PO méni na NPO;

- Dale promyslet vynéti NPO z obchodni tpravy;

- Povolovat zahranicnim neziskovym organizacim zaklddat dcefinné

spoleénosti v Ceské republice;



Liberalizovat ustanoveni hlav 2, 3 a 5 k zajiSténi vét$i pruZnosti pro
dobrovolné soukromé iniciované NPO, a odstranit pfisnéjs$i ustanoveni
¢asti tfeti ndvrhu zdkona, které maji rizné platit jen pro NPO vznikajici

zménou RO a PO;

Poskytovat (i u transformovanych RO a PO) vétsi pruZnost s cilem spravné
vyjadfit odli$né charakteristiky takovych NPO a riznou drovei statniho

zajmu;

Omezit ustanoveni o "nedotknutelném majetku" na transformované NPO,
zajistit obecné vyjimky. UmozZnit souhlas dfadld s uvolnénim majetku z

takového omezeni;

Vyjasnit ustanoveni, aby spravni rada méla rozsadhlé pravomoce, a pfesné

tyto pravomoce Vymezit;

Pridat ustanoveni, jimiz stitni orgdn miZze na NPO vymadhat plnéni jejich
vefejné sluzby a neziskovych funkei, a feSit moZnosti omezeni, vetné
kontroly. V piipadé¢ transformovanych NPO feSit stanoveni doCasného

dohledu, dojde-li k hrubému neplnéni;

Dovolit, aby NPO samy mohly meénit sviij ucel, ale vyZzadovat vladni

souhlas v piipadé transformovanych NPO;

Udéiit spravni radé pravomoc na zidkladé prosté vétSiny hlasi vymenit
svého Clena z duvodu, ktery pokladd za dostateCny, protoZe organizace
nemuze byt Uspésnd, existuje-li vétsi dlouhodoby stiet mezi organem pro
tvorbu politiky a vykonnymi pracovniky povéfenymi provadénim

jednotlivych smért této politiky;

Popsat pro spravni radu normu fddné péce v jeji svétenecké funkci;

™
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CAST 1
VYCHODISKA A UCEL ZPRAVY

V roce 1992 bylo Ministerstvo financi Ceské republiky (dile jen "ministerstvo")
povéfeno tkolem vypracovat zdkon upravujici vznik a postaveni neziskovych pravnickych

osob v budoucnosti zapojovanych do vefejnych sluzeb.

Utelem bylo vytvofit srozumitelnou a moderni pridvni formu pro existenci
neziskovych organizaci pro vefejné sluzby jako prévnickych osob, které by mohly byt
vytvofeny soukromou iniciativou nebo spravnimi organy na stitni, nebo mistni irovni, a tim
také zajistit strukturu pro odstitnéni piispévkovych organizaci (déle jen "PO"), a nékterych
rozpoCtovych organizaci (ddle jen "RO"), u nichz by struktura NPO mohla byt vhodnd a

pravdépodobnd k dosazeni zamySleného prospéchu.

Cilem zabezpeceni NPO, které mohou byt vytvafeny soukromou iniciativou, je
podpofit tyto iniciativy a nastroje vefejnych sluzeb na droven rovnajici se urovni
dosahované ve vétSiné Clenskych zemi Evropského spolecenstvi a u vSech modernich
prumyslovych narodd, kde NPO slouzi jako vyznamny néstroj obecné prospéSnych praci,

ktery zvysuje vefejné blaho a kvalitu Zivota.

ZamySleny prospéch z odstatnéni pfispévkovych a rozpoctovych organizaci
zahrnuje (1) dosahovani veét§i GCinnosti pfi vedeni jejich Cinnosti, (ii) zlepSeni
poskytovanych sluzeb zvySenim jejich jakosti a jejich lep3i reakci na potfeby a preference
obsluhovanych osob, (iii) diverzifikaci zdroji financovani takovych operaci a jejich
kapitdlové pozadavky, a (iv) dosazeni optimdlni rovnovihy mezi i¢innosti a kvalitou sluzeb
prostfednictvim urcitého stupné soutéZe mezi organizacemi podobného druhu, vCetné
soutéZeni o soukromé dary, a o vladni dotace a dary tém, ktefi se ukdzi jako nejefektivnéjsi

nebo nejschopnéjsi pfi dosahovani cili sledovanych takovymi dotacemi nebo dary.

Popsané NPO nejsou platnym pravem Ceské republiky odpovidajicim zplisobem

upraveny, a nemohou byt upraveny pouze mensimi Gpravami dosavadnich zikond. Typy
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pravnickych osob upravenych Obchodnim zédkonikem jsou zamysleny zejména pro obchodni
a prumyslové podniky urcené k dosahovani zisku pro jejich akciondfe, spoletniky a
druzstevniky. Jak ukazuje Srovndvaci studie zdkonodafstvi o NPO nékolika zemi ECC,
Spojenych stiti a Kanady, kterou jsme pfipravili a piedali ministerstvu 28. ¢ervna 1993
(dile jen "srovndvaci studie"), maji mnohé vyspélé zemé vSeobecnou priavni dpravu

rozpoctovych pravidel NPO.

Zikon o stitnim rozpoétu Ceské republiky upravuje vznik rozpoctovych a
piispévkovych organizaci v kontextu predepisovani obsahu stitniho rozpoctu a mistnich
rozpoctd, jejichz ucel a podstata jsou z velké Casti opakem vySe uvedenych cili, a
nezajist'uje tudiz vhodnou zdkladnu pro dopliiky zajist'ujici vznik NPO. Podobné i zdkon o
nesttnich zdravotnickych zafizenich a pripravovany zdkon o nadacich jsou svym zdbérem
prili§ omezeny, neZ aby mohly poskytovat pfizpisobivy zdklad pro celou paletu rfiznych

NPO. V priavu Ceské republiky je tedy mezera.

Ministerstvo zameéfilo svou pozornost na zcela novy zdkon, kterym by se tato
mezera vyplnila a jenz by byl vieobecné vyuZivan nejen soukromymi zakladateli, nybrz také
pro ucely vytvafeni novych subjektd, jez by vznikaly v procesu odstatnéni nékterych
Cinnosti v oblasti vefejnych sluzeb. Toto odstitnéni se chdpe jako pfirozené navazani na

tispé$ny program privatizace podnikatelskych subjekmi v Ceské republice.

Ministerstvo vypracovalo prvni ndvrh zdsad takového zdkona na podzim roku
1992 a tyto zasady upravilo na zdkladé obdrzenych pfipominek a ndméti. Ministerstvo tak
v dalSim postupu pfipravilo ndvrh zikona vychézejiciho z téchto zdsad, pfipominek a

nameétd.

Agentura pro mezindrodni rozvoj Spojenych stdti americkych (United States
Agency for International Development -USAID) zakazkou z 20. kvétna 1993 angaZovala
KPMG Peat Marwick a Squire, Sanders & Dempsey k poskytnuti technickych sluzeb Ceské
republice v souvislosti s jejim projektem odstitnéni zdravotnickych zafizeni a dal$ich
podnikil sektoru vefejnych sluzeb. Tyto technické sluzby zahrnuji Srovndvaci studii

piedanou ministerstvu dne 28. Cervna 1993.
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Mezi technickymi sluzbami, které mame zajistit podle projektu USAID, jsou také
piipominky a nameéty k dosavadnimu zdkonu, a dale pomoc pfi vypracovani nového ndvrhu

zdkona podle pozadavka vlady.

Utelem této Zpravy je tedy piinést naméty k navrhu zdkona, zalozenymi na
naSich znalostech a zkuSenostech, zpracovanych tak, aby se ministerstvu predlozily mozné
zmény, jez by uCinily ndvrh zdkona vhodnéjsim pro jim sledovany cil, s tim, Ze nivrh by
mél 1épe odpovidat ipravam vyspélych zemi a mél by byt natolik pruzny, aby vyhovoval

zajmim ministerstva a instituci pro transformované RO a PO.

Vsechny tyto ndméty jsou predkldddny jako mozné piistupy, které vidda muze
pfijmout nebo odmitnout, a to zcela, nebo z&4sti. Jestlize nékteré navrhy budou pfijaty,
jsme v ramci projektu USAID pripraveni napomoci pfi vypracovani Uprav navrhu zakona,

tak, aby tyto myslenky a pfistupy naSly vyjaddfeni v konkrétnich pravnich ustanovenich.

Prfi studiu fady ustanoveni navrhu zdkona ndm zameéry navrhovateli nebyly v
nekterych ohledech jasné, a nase podrobné pfipominky k nékterému z téchto bodi, zvlasté
v &asti VI této Zprdvy, by mohly byt jiné, kdybychom plné porozuméli t€émto zdmérim.
Neméli jsme jesté pfilezitost ndvrh zdkona podrobné probrat s jeho zpracovateli.
Domniviame se, ze Zprava poskytne dobry zdklad pro podrobnou diskusi, a Ze tato diskuse
by se méla konat jeSt¢ predtim, nez se zacneme zabyvat konkrétnim znénim zmén nivrhu

zakona.
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CAST 11

NAVRH ZAKONA A PREDCHOZI PRIPOMINKY

Navrh zakona o NPO (ddle jen "ndvrh zakona"), ke kterému se vztahuje Zprava,

je uveden v piiloze A.

Navrh zakona je v zdsadé dobry a predstavuje vhodny nastroj pro dosazZeni cill
uvedenych v cCasti I Zpravy. Smyslem nimétd pfedlozenych ve Zprivé je umoZnit, aby
nidvrh zikona poskytl jeSté lepsi zdkladni Clenéni pro tyto ucely. Cilem nadmét zde
predloZenych je rovnéz nabidnout ur€itou miru pruZnosti, kterou ucastnici pfipominkového
fizeni pravdépodobné najdou a kterd poskytne pfilezitost pfijmout podminky a omezeni pro
konkrétni NPO, lépe odpovidajici zdjmim ucastniki pfipominkového fizeni, tykajicich se

transformace nékterych RO a PO.

Jak je uvedeno vySe, navrh zdkona jiZz reaguje na radu pripominek, které
obdrZelo ministerstvo ohledné zdsad, a také na pripominky ohledné driv€jSich ndvrha
zdkona. Rada predchozich ptipominek se vztahovala k otdzkdm tykajicim se mozného
zneuziti majetku, ktery diive patfil statu, nebo k moznému selhani nového vedeni podniki

pfi plnéni jejich vetfejného ucelu.

Neékteré z téchto otdzek byly jiz pfedvidany a alespon Castecné zodpovézeny
v puvodnich zdsadach. Neustdlé opakovani té€chto otazek v pfipominkdch vyvolalo nutnost
dodate¢nych ustanoveni, které by je feSily. Tato ustanoveni se nakonec stala soucasti ndvrhu

zakona.

Zvlastnim, k tvaze predloZzenym bodem ve Zpravé, je to, Ze zatimco tato
ustanoveni v zdsadé upravuje otdzky pfemény RO a PO, v ndvrhu z4kona je koncipovan tak,
aby byl pouzitelny obecné pro vSechny NPO, vcetné dobrovolnych, vzniklych originalnim
zplisobem ze soukromé iniciativy, jeZ nedostdvaji Zadny stitni majetek nebo pravidelné
dotace. Mnohi z téchto ustanoveni se nehodi pro tyto posledné uvedené organizace, maji-li

se pouZit zkuSenosti s pouZivani pravnich dprav rozvinutych zemich. Mnohé z postiehd zde
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uvedenych jsou vyloZeny ve ve shrnuti nasi Srovnavaci studie.

Piiklady ustanoveni, jak jsou uvedeny v ndvrhu zdkona, které mohou byt

vhodné pouzity pro transformované RO a PO, ale ziejmé nevhodnych pro jiné NPO,

zahrmuji nasledujici:

w

® N o e

10.

11.
12.
13.

Nadmérné zachdzeni do podrobnosti v zakladatelském dokumentu;
Neexistence dispozitivnich ustanoveni;

Podrobné podminky a omezeni ohledné poctu Clentt a funkéniho obdobi
spravni rady (dile jen "spravni rada");

Zakaz profesnich vztahd a finan¢nich z4jmu ¢lend spravni rady;
Ustanoveni o nedotknutelném majetku;

Zakaz modifikace ucelu NPO;

Charakteristika ¢lenstvi ve spravni rad¢ jako vefejné povinnosti;

Omezeni nidhrad cestovnich vydaji ¢leniim spravni rady na vys$i stanovenou
zdkonem;

Presné stanoveni kvoéra spravni rady;

Neexistence opravnéni ur¢ovat vedouci pracovniky jinak, nezli zdkonem
uréenym zpusobem,;

Omezeni pravomoci spravni rady odvolat feditele;

Konkrétni iprava nesouvisejicich podnikatelskych ¢innosti; a

Casové vymezeni pro predklddani vyroénich zprav a nucené ztotoznéni

kalendainiho roku s fiskdlnim rokem.

Rada téchto rysti by méla byt u dobrovolnych, soukromé zalozenych NPO (a

v omezenéj$i mife i pokud jde o PO transformované na NPO) ponechdna na vybér, ktery

by mohl byt zakotven bud v zakladatelském dokumentu nebo ve stanovéich (organizatnim

tddu) NPO.

Tyto zélezitosti mohou byt ihned napraveny nékterymi dpravami ndvrhu zikona,

jak se mavrhuji v &asti III, a liberalizaci kapitoly 2, 3 a 5, jak je navzZena v &asti VI této

Zpravy.
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Cast VIIL.

Liberalizovat pravidla o stfetu z4jmi, kterd se vztahuji na sprdvni radu

NPO, ktera neni transformovana z RO nebo PO;

Stanovit, ze NPO mizZe mit dalsi vedouci pracovniky, jak to vymezuji jeji

stanovy ;

Vyjasnit ustanoveni ohledné nakldddni s majetkem pfi zdniku, pfipadné

véetné odliSného zachéazeni v pripadé transformovanych NPO;

Vyjasnit, zda by nemélo existovat omezeni rozsahu pfedmétu ¢innosti

nesouvisejici s podnikanim.

Stanovit danové osvobozeni u nemovitého majetku, pokud se pouziva
ptimo k zajidt'ovdni vefejné sluzby NPO, a to na zadkladé pfesné
stanovenych kritérii, poskytnout osvobozeni o dané¢ z pfijmu u vsech
Cistych pi{jmd NPO (vyjma Cistého pfijmu z podnikatelké ¢innosti, kterd
nesouvisi s Uc¢elem NPO) na zdkladé jasné stanovenych kritérii a povolit
darcim odecitat Castku dard NPO (v pfiméfené mife) z jejich

zdanitelného pfijmu u dané z pfijmu.

Zaver

Tato ¢ast obsahuje struény zavér, ktery rekapituluje klicové otizky.
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CAST III

NAVRHOVANE CLENENI S CILEM PRIZPUSOBIT VARIANTY NPO,
JICHZ SE BUDE TYKAT NAVRH ZAKONA, A VYHOVET
ZAIMUM PRIPOMINKUJICICH OHLEDNE RO A PO

Zikladni ustanoveni by meéla byt pruznéj§i v dobrovolnych, soukrome
iniciovanych NPO. Tato zakladni ustanoveni (zahrnujici kapitoly 2, 3 a 5 ¢asti prvni ndvrhu
zdkona) by ddvat moZnost volby a pruznost, které jsou charakteristické pro upravy o
neziskovych organizacich rozvinutych zemi, ale se zvlastnimi rysy pro Ceskou republiku.

Byla uvedena ve Srovndvacim pfehledu a probiraji se dile v Casti VI této Zpravy.

Tyto zdkladni znaky by se rovnéz tykaly transformovanych RO a PO s vyjimkou
rozsahu, v jakém jsou nahrazeny nebo doplnény ustanovenimi tykajicimi se pouze
transformovanych RO a PO. Tyto varianty mohou byt rozpracovany v Cdsti tfeti ndvrhu
zdkona. Potiebné ziruky spravného uzivini byvalého stdtniho majetku a vladnich dotaci

transformovanych RO a PO mohou byt v tomto kontextu zajiStény.

I v piipadé transformovanych RO a PO miZe byt zachovédna urCitd pruznost,
takZe Ize povolit varianty, jez by odpovidajicim zpisobem vyjadfovaly stupef statniho zdjmu
(podilu) vzhledem k vyznamu majetku, ktery stdt prevadi, vyznamu Cinnosti, jez ma byt

vykondvéana a rozsahu trvalych dotaci.

Ustanoveni upravujici tyto otdzky mohou mit troji rozdilnou dilezitost a mohou

byt proto zaji§téna prostiednictvim ndsledujicich tii nebo Ctyf riznych prostfedki:

1. Prvotni viznam:SloZeni a omezeni vhodnd pro veskeré transformované

RO a PO. Tato ustanoveni by byla ustanovenimi zdkladni ddleZitosti. Byla by uvedena v
Casti tteti navrhu zdkona a byla by pouzitelnd pro velkeré zménéné RO a PO. Tato
ustanoveni by mohla naptiklad zahrnovat:

- zabranéni stfetu zajmu, piisnéjsi nez v zdkladnich ustanovenich;
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druhu.

Tyto typy podminek a omezeni upravenych konkrétné pro urcity druh NPO by

mohly byt stanoveny zvlastnim zdkonem pouze tento druh.

3. Druhotny v¥znam:Oprdvnéni. Jsou oblasti kontroly nebo regulace, jez je

obtizné stanovit v zakonech, vzhledem k moznym poZadavkim na podrobné zpracovani nebo
akty mohou zahrnovat nileZitosti jako
- dodate¢né podrobnosti nutné pro vyrocni zpravy vSech nebo konkrétnich
druhi NPO;

- pravidla pro podavani uCetnich a financnich zprav;

- pozadavek nezavislych auditi nékterych NPO, pro né€které druhy nebo z

divodl rozsahu jejich finanénich ¢innosti (napi. verejné financovani);
- jiné nalezitosti, které nepisobi na samostatnost fizeni NPO.

4. Tercidrni viznam:Podminky a omezeni, jez mohou byt predepsiny v

zakladatelském dokumentu v ramci omezenych parametrii. Navrh zdkona jiz obsahuje
ustanoveni o tom, Ze v nekterych oblastech by zakladatel mél byt schopen pfedepsat nékteré

podminky a omezeni v zakladatelském dokumentu. Toto povede k dal$i pruznosti a umozni,
aby k nékterym aspektim bylo pfihlédnuto zejména s ohledem na posldni NPO. Tyto
ndméty mohou zahrnovat nasledujici:

- zda by NPO méla mit orgdny kromé ¢lend spravni rady;
- pocet a funkéni obdobi €lent spravni rady;

- zda a jaké mnozstvi nebo procento ¢leni spravni rady muize byt jmenovano
zakladatelem (snad podle ustanoveni zdkona omezujictho tento pocet ve

spravni radé na menSinu po jmenovani prvni spravni rady, a ukoncujiciho
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2.

v

pozadavky na zvefejiovani zprdv, podrobnéjsi nez v zakladnich

ustanovenich;

omezeni tykajici se zcizeni nemovitého majetku pfevedeného stitem, a to

vazbou na prisiusné povoleni;

ustanoveni o ufednim dohledu umoZiujici zjistit, zda cile NPO jsou
pfiméfené pinény, a ustanoveni zmocnujici pfisluSny viddni organ
jmenovat dozor nebo dozor¢i radu (nezédvislé / nezavislou na spravni radé
a tediteli NPO) ke sledovdni a fizeni postupu v pfipadech ziejmého
zneuziti Ufedni moci nebo porudeni zdkona. Modelové ustanoveni

nemocni¢niho zdkona platného v kanadské provincii Ontario je pfipojeno

jako pfiloha B;

jind omezeni a podminky, povazované za pouZitelné pro vSechny NPO,

véetné téch, jez vznikly transformaci RO a PO.

v

Prvotni vyznam:Podminky a omezeni vhodné/ vhodna pro presné

stanovené tridyv zménénych RO a PO, které zvldstni ziakonv ucinily pouZitelnymi pro

vSechny organizace v dané tfidé. To by se tykalo urcitého druhu transformovanych RO

a PO, roztiidénych podle ucelu, jako jsou zdravotnické nebo kulturni organizace. Zvlastni

podminky nebo omezeni se jich mohou tykat urcitého druhu, napiiklad:

Omezeni po¢tu lékafskych odbornikd, ktefi mohou byt ve spravni radé

nemochnice, na mensinu;

Pozadavek, aby spravni rady kulturnich organizaci zahrnovaly jak zastupce

laické vetejnosti, tak odborniky v doty¢né oblasti;

Pozadavek otevieného Clenstvi pro nékteré organizaci, aby se staly wici

vefejnosti vnimave;jsimi;

Jiné naméty povazované za tak dilezité, Ze by se mély tykat NPO urcitého
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takovou pravomoc, kdyz vladni provozni dotace klesnou pod uréité

procento ro¢niho rozpo¢tu NPO);
- vedouci pracovnici NPO a jejich povinnosti;
- omezeni tykajici se zcizovani nemovitého majetku;
- limity a podminky pro pidj¢ovani penéz.

Mnohé z téchto nimétd jsou nejlépe zachyceny ve stanovach (organizaénim
fddu) NPO, jez maji byt vyhlaseny jeji spravni radou nebo schvaleny jejimi Cleny, a existuje
potieba zikonného ustanoveni o tom, ze zakladatel nevyuzije takovou pravomoc k
nepatfiénému omezovani NPO nebo k zabranovéni jejimu uspéSnému fizeni, které by

mohlo byt tak samostatné, jak to dovoluji zajmy statu.

Navrh zikona by mohl po zralé uvaze vyjadrit zamér, aby nékteré RO a PO
mohly projit dvoustupiiovym procesem zmény. KdyZz bude v dohledné budoucnosti takova
NPO silné zaviset na majetku pfevedeném stitem a na pokralujicich provoznich dotacich
od stitu, mohla by podléhat vyrazné zvla§tnim podminkdm a omezenim téch typd, na néZ
se odkazuje vyse. Bude-li v§ak NPO béhem Casu plnit cile navrhu zikona natolik Uspésné,
Ze prevedeny majetek se stane mensim podilem jejiho celkového majetku a jeji zdroje
piijmi dosidhnou bodu, kdy bude potiebovat od stitu jen malou nebo Zadnou dotaci, potom
ziska vlastnosti téch NPO, které vznikly jako dobrovolné, soukromé sponsorované NPO, a

méla by byt schopna uplatnit srovnatelnou pruznost své struktury a fizeni.

Existuji rizné zplsoby, jimiZ by v ndvrhu zdkona mohl byt takovy druhy krok
stanoven. Jednim z nich by bylo pfedpoklddat vytvofeni nové NPO podle zidkladnich
ustanoveni ndvrhu zdkona, nepodléhajici zvlastnim ustanovenim vztahujicim se na zménéné
RO a PO, a schvilit pfevod majetku a podnikatelské Cinnosti pfedchozi NPO na novou
NPO.
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Takovy pfevod by mohl byt pfimy nebo by mohl byt uinén prostfednictvim
nidjemni smlouvy. At’ to bude u¢inéno jakkoliv, byla by dédna prilezitost stanovit potiebné

podminky a omezeni ve smiouvé.

Podnét k takovému pfevodu by mohla prvni dit spravni rada NPO nebo snad
piislusné ministerstvo nebo zakladatel Ci kterykoliv z nich, a v zavislosti na misté, odkud
vy$el podnét, mize pfevod vyzadovat souhlas pfislusného ministra, vCetné souhlasu s

podminkami pfevodu.

Na Zadost ministerstva mize byt kterykoliv z ndméti probranych v této Casti
III déle rozpracovdn. Jak se uvadi vy$e, v rozsahu, v némz by si vldda pféila jednotlivé
nameéty vyjadfit formou konkrétnich ustanoveni jako dopliki k ndvrhu zdkona, radi

poskytneme navrhy takovych ustanoveni zdkona.
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CAST IV

VHODNOST VYPUSTIT Z OPERACI CAST TRETI NAVRHU ZAKONA
(ZMENA RO A PO) TY OBLASTI VEREJNE,
KDE PRAVDEPODOBNE NEBUDOU TRANSFORMACE RO A PO NA NPO

Neni na$im Gmyslem zabyvat se vybérem RO a PO za kandidity pro zménu na
NPO. Ministerstvo se samoziejmé do jisté miry zabyvalo timto ndmétem a zda se, Ze napf.
mnohym nemocnicim miZe byt v tomto ohledu vénovdna piednostni pozornost, zatimco
mnohé funkce pfedurCené, zakotvené a obecné vykonatelné pouze vlidou, jsou nejméné

pravdépodobnymi kandidaty.

Teézistém uvahy je, zda nékteré oblasti statné fizenych vefejnych sluzeb jsou
v dohledné budoucnosti tak nepravdépodobnymi kandidaty pro zménu na NPO, Ze by mély
byt vyslovné vyfazeny z Gvah podle Césti tfeti ndvrhu zdkona s cilem zmirnit problémy a
vyvarovat se zbytetného uUsili, jez by mohlo byt jinak pozadovidno s ohledem na nutnost

podrobné informovat (Skolit).

Jedna oblast, kterd v tomto smyslu vyZaduje pozornost, je zdkladni a stfedni
Skolstvi. Jak ukézala Srovndvaci studie, tyto vzdéldvaci stupné na stitni nebo mistni Grovni
zajist'uje a fidi témeéf vidy pfimo stdt ¢i izemni korporace (hlavné obce). Zatimco nékteré
instituce v soukromém sektoru zajist'uji zdkladni a stfedni vzdélani, ve vétsiné zemi tvoii

pouze malou Cast tohoto usili.

Zékladnim divodem je to, Ze kazda zemé, kterd usiluje o moderni hospodafstvi,
si musi klast za cil vSeobecnou dostupnost alespon zdkladniho a stfedniho vzdélini. To
vyZaduje silnou podporu z vefejnych dani, a je to celkové povaZovino za tak krajné

vyznamnou oblast vefejného zdjmu, Ze je zde nutné vefejné vlastnictvi a vedeni.

Zatimco tedy miZe existovat potfeba vénovat znaCnou pozornost
restrukturalizaci a zajiSténi vyraznéjsi podpory vefejnému $kolstvi na zdkladnim a stfednim

stupni. Zd4 se nepravdépodobné, Ze takové zdkladni funkce budou v dohledné budoucnosti
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pfedmétem zmény onéch statnich funkci na NPO.

Bude-li tomu tak, zikladni a stiedni Skolstvi by mohlo byt po zralé dvaze
vyslovné vylouc¢eno z ivah pro zménu RO a PO podle Césti tfeti ndvrhu zdkona. Vzdélani
na vSech stupnich by vSak mélo byt nadile dcelem, k némuz by mohly byt vytviieny

dobrovolné, soukromé iniciované NPO podle zdkladnich ustanoveni nadvrhu zdkona.

Iv-2







CAST V

FINANCOVANI KAPITALOVYCH VYDAJU NPO

Obnova a modernizace zafizeni vefejnych sluzeb, jeZ maji byt provozovany
NPO, a selektivni rozsifeni téch, jez jsou nejvice zddany, budou mnohondsobkem nynéjsich
¢astek kazdoroéné rozpoctovanych pro takové ucely. Struktura NPO je navrzena tak, aby
byla zvySena efektivita a rdznorodost zdroji financnich prosttedkd, s tim, Ze pfinos se

dostavi postupné.

Je tudiZz velmi pravdépodobné, Ze hlavni zdroj finan¢nich prostiedkd pro kryti
kapitidlovych ndkladi bude financovédni prostiednictvim pidjcek a vydédni sttednédobych a
dlouhodobych obligaci. Diivod pro financovani majetku dlouhodobé spotieby po dobu jeho

vyuzivani je okolnost, Ze ma tendenci byt splacen uzivateli podle zdsady "plat’ podle uzivani".

Tato zdsada ma zdravé jadro. V soucasné situaci se zda, Ze jeji pouzivani je také

praktickou pottebou.

Je rovnéz ziejmé, Ze v pocCitecnich etapach bude zapottebi, aby stit napomdhal
pii takovém financovani. Existuji dilezité obory, ve kterych stit miZe poméhat, vcetné
selektivné poskytovanych stitnich zaruk a podilovych dotaci, zejména v prvmich letech.
Firma Squire, Sanders & Dempsey pomdhala a pomaha americké vladeé a staitnim vladam pii

ziizovani podilovych dotaci a programi zaruk.

Dlouhodobé vsak, s cilem snizit zatiZzeni stitu (snizenim podilovych dotaci a
zaruk) a dosdhnout piesunu odpovédnosti stitu na NPO, by mély byt zvazeny dva zdkladni

postupy.

Jednim je vytvotreni rezervnich penéZnich prostfedkd pro rizné kategorie uiceld
NPO, které by slouzily jako ziruka pro vydédni dluhopisi stitem nebo regionem na puajcky
NPO v priislusné kategorii. Splaceni téchto pujcek s urokem se potom vyuZije na nové

pujéky podobnych druhd. Pivodni vynosy z financovani dluhopisii, jez jsou vriceny s
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trokem, tak tvofi obnovujici se (revolvingovy) fond. Firma Squire, Sanders & Dempsey
pomdhala a pomahd americké viadé a viaddm jednotlivych americkych sttl pfi sestavovani
takovych druhid programi obnovujicich se fondi, véetné ndrodniho programu USA s cilem

pomoci mistnim vladdm pti projektech pro manipulaci se zdravotnickym odpadem.

Druhy hlavni dlouhodoby program, ktery mize odleh¢it centralni rozpoctovani,
spoéiva v tpravé v danovych zdkonech tak, Ze Grok z obligaci vydanych samymi NPO (nebo
obcemi, coZ je stejné vyznamné), Ci v jejich prospéch, bude osvobozen od dané z ptfijmu.
Obligace se tak automaticky stanou pfitazlivéj§imi pro jednotlivce 1 podniky, které plati dan
z ptijmu v Ceské republice a dojde rovnéZ ke sniZeni drokové miry, kterou takovi investofi
pozaduji pfi koupi obligaci. Tento jednoduchy ndstroj ma dobrou vlastnost, Ze pracuje jen
pusobenim trZnich sil, bez btemene nédkladd na byrokracii, kterd by to uvadéla do pohybu.
Samoziejmé, Ze toto bude efektivni jen tehdy, kdyz Cesti investofi zajisti trh pro tyto

obligace, pokud nebude podobny princip vytvoren smlouvami.

Tyto dva zakladni ndstroje nepfimé pomoci stitu pii financovéni trvalych
zafizeni mohou byt uplatnény v pocateCni etapé, kdy i stdt podle potfeby poskytuje zaruky
a drokové dotace, protoze mohou zajistit patei dlouhodobého programu, ktery bude spoléhat

stile méné na stitni zdruky a drokové dotace.

To jsou jen nékteré zdkladni mySlenky, jejichz propracovéani bude mnohem lepsi
v dal$im kontextu v ramci druhé etapy smlouvy USAID zminéné v &dsti I této Zpravy. Pii
dalsich pracich na ndvrhu zdkona je vSak tfeba pamatovat na urcitd doplitkkova a vyznamna
posouzeni s cilem co nejlépe zajistit, aby NPO méla optimdlni piileZitost zajistit financovani

svych kapitdlovych vydaji.

Pfi propracovavani nidvrhu zédkona je treba vzit na védomi, Ze véfitelé vyzaduji
dlouhodobou stabilitu vypajcujici instituce, kterd musi vydélat dostateCné penézni
prostiedky v pribéhu pfislusnych let, aby zaplatila jistinu a drok z poskytnutych finanCnich
prostfedki. Proto zédnik instituce, jejiz vedouci pracovnici neplnili fidné své povinnosti,
neni nejlep$im fesenim. Vhodnéjsi je spiSe umoznit doasné nahrazeni Spatné fungujiciho

vedeni, jak to upravuje typ ustanoveni, na néz se odkazuje v ¢asti III vySe (jehoZ pfiklad
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je uveden v pfiloze B), nebo odvolini a nahrazeni téch vedoucich pracovniki, kteri se

provinili zneuZitim dfedni moci nebo jinym poruSenim zdkona.

VétSina instituci uzivd budovy, které nemaji trzni hodnotu v duasledku
jedine¢nosti takovych budov a nevhodnosti pro jiné nebo komeréni tcely. Neni to tak ve
viech pripadech. Nékteré mohou zajistit dobrou hypote¢ni ziruku pro véfitele, ktefi by
jinak nebyli schopni opatfit pro NPO kapitdlové financni prostfedky. Mélo by se tudiz dbat
na to, aby i v pfipad¢ majetku povazovaného za "nedotknutelny" nedoslo k takovému jeho
omezeni, Ze by se stal nedostupnym pro financovani nezbytné k dspéchu NPO. To znamen4,
ze takovy majetek by mel byt vhodny pro zatiZzeni hypotékou se souhlasem zakladatele nebo
ministerstva (nebo jiného ptislusného vladniho orgdnu), ktery je schopen vyhodnotit

schopnost dané NPO splatit dluh.

V navrhu zdkona nebo jinde by mél byt rovnéZ upraven mechanismus pro
posileni zdruky za dluh NPO tim, Ze spravce nebo zastupce véfitele (nebo rucitele) by mél
moznost napravit prodleni v platbich NPO piimym Cerpdnim vlddnich dotaci jinak splatnych

této NPO.
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CAST VI

PODROBNY ROZBOR USTANOVENI NAVRHU ZAKONA

Cast VI této Zpravy obsahuje nase ptipominky k jednotlivym paragrafim navrhu
zakona, jakoz i fadu namétd. Tyto naméty jsou v mnoha pripadech zaloZeny na tivahich
a doporucenich obsazenych v pfedchozich ¢dstech této Zpravy nebo se k témto tivahdm a
doporu¢enim vztahuji. Tam, kde nejsou ke konkrétnimu paragrafu nebo odstavci nivrhu
zakona uCinény Zadné poznamkKy, znamend to, Ze jsme dané znéni povazovali v kontextu

nynéjsi verze ndvrhu zdkona za pfijatelné.

CAST PRVNI: NEZISKOVA PRAVNICKA OSOBA
Hlava prvni: Obecnd ustanoveni

§1
Maji-li byt do navrhu zdkona pojata danova ustanoveni, mél by byt ucel zvlastni

danové dpravy tykajici se NPO uveden také jako uCel ndvrhu zakona.

§2

Odstavec (2)

(a) Mnoho jinych zemi ma zdkony o NPO, které povoluji dva typy NPO, a sice
ty, jez poskytuji prospéch vefejnosti, a ty, které poskytuji prospéch pfednostné vlastnim
¢lenim (tj. NPO druzstevniho typu). Zda se, Ze navrh zdkona v dané podobé€ pokryva pouze
NPO prvniho typu (druzstevni NPO jsou upravena v Castech Obchodniho zdkoniku). Tato

analyza predpoklada, Ze ndvrh zdkona by mél byt omezen na NPO prvniho (sociilniho)

typu.

(b) Odstavec (2) v § 1 a odstavec (1) v § 3 se zabyvaji ptfijatelnymi ticely
ur¢ité NPO. Nejsou zcela souladné a mély by byt revidovany a uvedeny do souladu ohledné
vyétu piijatelnych dceld urcité NPO. Alternativn€é by tato ustanoveni mohla byt spojena

do jednoho odstavce.

VI-1



(c) Mnoho zemi pojima nasledujici vymezeni do obecného ramce cili NPO:

"socidlni, cirkevni, védecka a pro socidlni blaho".

(d) Neni jasné, zda vefejné ¢innosti NPO museji byt vyhradnimi ¢innostmi
NPO, hlavnimi ¢innostmi NPO nebo pouze nékterymi ¢innostmi NPO. Zikony mnoha zemi
stanovi, Ze v podstatt vSechny cinnosti NPO museji byt vedeny na podporu jejich

povolenych neziskovych ulelt.

(e) Pokud se zamysli, ze zdkon by mél stanovit, Ze NPO musi mit urcitou
minimélni droven vefejnych Cinnosti, otizky (b) az (d) lze postihnout pouzitim ndsledujiciho

ustanoveni:

NPO musi byt organizovana a provozovéana [vyhradné][v podstaté][ptednostné
(hlavng)] pro ucely humanitirni, zdravotnické, Iékafské, socidlni, vzdéldvaci,
kulturni, charitativni, cirkevni nebo védecké, nebo pro tcel poskytovani jiné

sluzby nebo prospéchu, kterd/ktery odpovida potfebdm veiejnosti.

Odstavec (3)

Prvni véta potfebuje vyjasnit. Urcitd NPO dostdvd obecné povoleni dosahovat
vynosti pro sebe, tj. NPO ma povoleno vytvaret pro sebe zisk s jeho vyuZitim pro neziskové
ucely. NPO tak nemuizZe rozdélovat sviij zisk soukromym osobdm jako odménu nebo
dividendu. Na konec prvni véty by proto méla byt doplnéna tato klausule: "pro své
pfipadné &leny, dile reditele, vedouci pracovniky nebo jiné soukromé osoby odlisné od

¢lent, k jejimuz prospéchu je zaméfen ulel neziskové osoby".

Odstavec (4)
(a) Prvni véta ohledné rozdé€leni pfijmu by méla byt zménéna, aby byla v

souladu s niavrhem pro odstavec (3) vyse.

(b) Odstavec (3) by mél vyjasnit, Ze (i) placeni pfimérené odmeény reditelim,
vedoucim pracovnikim nebo jinym soukromym osobdm za sluzby nebo zbozi, a nihrada

takovym osobam za odpovidajici vydaje, se nepovazuje za poruseni odstavcu (3) nebo (4).
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(c) Posledni véta ohledné odménovani zaméstnanci by meéla byt vyjasnéna
nebo vypusténa. Chce-li se pouze fici, Ze se pouziji zdkony vztahujici se na soukromé
zaméstnance (0 coz by zde mélo jit), neni tato véta snad nutni. Méla by se vSak vénovat
pozornost tomu, zda se v Casti tfeti, tykajici se ménénych RO a PO, uplatiuji zdkony

vztahujici se na soukromé zameéstnance, nebo vefejné (stitni) zaméstnance.

Odstavec (5)

(a) Predpoklidame, Ze zdamérem prohlaseni o zdvazcich NPO nebo stitu, které
nejsou zdvazky druhého, je uplatnit je pouze na nové zdvazky, jez vznikaji po vzniku NPO.
Pokud tomu tak je, mélo by to byt uCinéno jasnéji. Predpokldddme rovnéz, ze podle
odstavce (2) § 40 se po zméné ur¢ité PO nebo RO na NPO vsechna jeji aktiva (odli$nd od
majetku uvedeného jako vyjimka v § 38) a veSkera jeji pasiva, kterd se stanou majetkem
NPO. Dile si uvédomujeme, Ze schopnost NPO odmitnout zdvazky a pohledavky podle
odstavce (3) v § 11 se tykd pouze téch, k nimz se zavazali zakladatelé jménem NPO

vavavava

a RO v jeji bézné ¢innosti. Toto vSe by mélo byt v nadvrhu zakona vyjasnéno.

(b) Odstavec (5) zfejme popisuje ur¢ité aspekty NPO, jakmile je vytvofena,
s odliSenim zdkladnich charakteristik, které urcitd NPO musi mit, ma-li byt jako NPO
klasifikovdna. V tomto smyslu se zd4, Ze odstavec (5) je nesprdvné umistén a meél by byt

zatazen do pozd¢jsiho paragrafu navrhu zékona.

§3

Odstavec (1)

(a) Prvni véta se zabyva stejnym piedmeétem jako odstavec (2) v § 2, neni vSak
plné v souladu s timto odstavcem. Oba odstavce by mély byt uvedeny do souladu. (Viz

pfipominky tykajici se odstavce (2) v § 2, vySe.)

(b) Jeden z uvadénych ucelt je "pohfebni pojistka". Budou-li vynosy z této
¢innosti rozdélitelné soukromym osobam nebo bude-li tato Cinnost piednostné (hlavng) ve
prospéch ¢lenmi NPO, "pohfebni pojistka" se ziejmé nebude v souladu s ucelem nivrhu

zdkona a méla by snad byt z vyctu tceli vypusténa. Jestlize se tim ovSem zamysli pohfebni
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prospéch pro potiebnou osobu, bylo by to zfejmé jiz odpovidajicim zplsobem pokryto
odkazem na humanitirni potfeby v odstavei (2) pod § 2, coz by mélo uvedeno také v

odstavci (1) pod § 3.

(c) Prtestoze nékolik Gceld uvedenych v tomto odstavci neni doslova vyjadieno
v navrhovaném znéni odstavce (2) v § 2, jsou to nicméné povolené tcely, nebot’ vymezeni
§ 2 odst. 2 je dostate¢né Siroké, aby je umoznovalo. Pokud prvni véta odstavce (1) ma plnit
funkci definice (icel NPO), pak by tato prvni véta méla byt tak Siroce koncipovand, jak

navrhujeme v nasi pfipomince k § 2(2).

(d) Druhid véta tohoto odstavce by méla odkazovat pouze na zakladatelsky

dokument. (Viz diskusi tykajici se odstavce (2) v § 5.)

QOdstavec (2), (alternativa 1 a alternativa 2

(a) Alternativa 1 a alternativa 2 v odstavci (2) znamend, Ze podminky pro
vykondvéani vetejné sluzby museji byt popsany piedem bud v zakladatelském dokumentu,
ve zvlastnim zakonu, ve zverejnéném oznidmeni nebo ve zvefejnéném ozndmeni. To je pro
obecné uplatnéni piili§ restriktivni a nejlépe je ponechat tuto zéleZitost na opcnich
ustanovenich v zakladatelském dokumentu nebo zvldStnim zikoné; nebo v pfipadé

transformovanych PO nebo RO na ustanovenich v ¢ésti III ndvrhu zékona.

Odstavec (4), (alternativa 2)

Tato vyjimka z predpisi o Zivnostenském podnikdni je snad piili§ rozsihld a

méla by byt prozkoumana z hlediska svého praktického u¢inku. Vyjimka by mohla byt po
zralé {ivaze omezena na konkrétni piedpisy; nebo by mohla byt vyjimkou obecnou kromeé

ptipadi NPO.



Hlava druhi: Vznik neziskové osoby

Qdstavec (1)

(a) Mé¢la by se vénovat pozornost povolovani zakldd4dni NPO fyzickymi
osobami a pravnickymi osobami, jimiZ byly zaloZzeny bez ohledu na jejich stitni piislusnost
a misto pobytu, pokud to nezakazuje jejich domdci pravni fdd. Moderni zikony o NPO v
jinych zemich to povoluji. Mezindrodni charitativni organizace si napfiklad mohou piit

vytvofit Ceskou pobocku.

(b) Maji-li byt zakladatelé fyzické osoby s trvalym bydlistém v Ceské

republice a pravnické osoby se sidlem v Ceské republice, mohlo by ustanoveni znit:

Pokud zikon nestanovi jinak, NPO miize byt vytvoifena (i) kazdou osobou,
kterd mad trvalé bydlisté v Ceské republice, (ii) kazdou pravnickou osobou
ziizenou podle priva Ceské republiky, a/mebo (iii) stitem nebo jinym

vladnim orginem, nebo spole¢né dvéma ¢i vice takovymi osobami .

Odstavec (2)

(a) Misto rozliSovani mezi "zakladatelskou listinou" (jak je tomuv § 7) a
"zakladatelskou smlouvou" (jako je tomu v § 5), v zavislosti na tom, zda NPO m4 jednoho
zakladatele nebo dva ¢i vice zakladatel, na zdkladni organizatni dokument se muze
odkazovat uzitim pouze jednoho ndzvu, napf. "zakladatelsky dokument", "stanovy
organizace" nebo "stanovy". Tento ndzev by se mohl uZivat v celém zdkone€, kdekoli se
odkazuje na zdkladni organiza¢ni dokument NPO, bez ohledu na pocCet zakladateld.
(Poznamka: Vzhledem k tomu, Ze tato pfipominka prochazi celym ndvrhem zakona, nebude
se opakovat. Zbyvajici ¢dst naSeho rozboru bude misto toho predpokladat, Ze kdekoliv se
v navrhu zdkona bude pouzivat "zakladatelskd smiouva" nebo podobny termin, bude nahrazen
"zakladatelskym dokumentem"”, "stanovami” nebo "stanovami organizace" podle toho, ktery
termin se zvoli za obecné platny. Zbyvajici Cast této analyzy kromé toho bude pouZivat

termin "zakladatelsky dokument" misto "zakladatelskd smlouva".)



(b) Odstavec (2) by mohl byt 1épe vyjadien takto:

Kazdd NPO ma zakladatelsky dokument, ktery musi byt podepsin
zakladatelem, ¢i zakladateli, pokud je jich vice. Podpisy zakladatelG museji

byt ovéfeny.

QOdstavec (1)

(@) Odkaz na "zakladatelskou smlouvu" by mél byt odkazem na

"zakladatelsky dokument" nebo jiny jednoduchy termin zvoleny pro tento ucel.

(b) Neni jasné, pro¢ zakladatelsky dokument musi obsahovat "dzemni
lisobnost". Omezeni pasobnosti na piedepsané tizemi by se snad mélo radé€ji ponechat na
P P preacp y p

zakladateli.

(©) "Podminky poskytovani vetejnych sluzeb" by nemély byt obligatnimi
podminkami zakladatelského dokumentu. Viz pojednéni pod odstavcem (2) v § 3.

) Pokud jde o ustanoveni i), neni zfejmé, pro¢ jsou vyznamné zdroje
zakladateld relevantni, jestlize zakladatelé neodpovidaji za budouci dluhy a povinnosti NPO.
I tehdy, maji-li se na mysli zdroje NPO, jevi se to jako nevhodné pro zakladatelsky
dokument. Je to spiSe typ informace pozadované samostatné dafiovymi dfady, kdyz NPO

podava zadost o potvrzeni statutu osoby osvobozené od placeni dane€.

e Pozadavek, aby zakladatelsky dokument uvadé€él "zpisob naloZzeni s
likvidaénim zstatkem neziskové osoby" by mél jasné znamenat, Ze toto ustanoveni musi
byt v souladu s poZadavky na zanik nebo likvidaci, uvddénymi dile v navrhu zdkona. (Viz
pojedndni k § 20). Danové difady mohou pfedepsat dalsi konkrétnéjsi pozadavky, jako je

podminka pro potvrzeni o osvobozeni od dani.

63} Navrh zdkona se nevztahuje na ¢leny s hlasovacim privem. Napf.

ustanoveni g), h) a i) odstavce (1) se zabyvaji pouze spridvni radou. To nastoluje otdzku, zda
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by zdkon nemél opraviiovat NPO , aby méla "¢leny" s hlasovacim privem dodatkem ke
spravni radé. Clenové, pokud budou existovat, by méli pravomoc volit ¢leny spravni rady
a pfijimat opatfeni k fad¢ dalSich vyznamnéjsich zaleZitosti, jako je pfijiméni a dopifiovani
stanov (organizacniho fddu), Uprava zakladatelského dokumentu, a schvalovani slouceni

nebo zanik NPO.

vvvvvv

otevienéj§i organizaci, jestlize ¢lenové predstavuji skupinu osob, kterd je v€tSi nez pocet
¢lenit spravni rady. Existence Cleni miize rovnéz pfindSet n€kolik dalsich vyznamnych

vyhod:

1. Clenové mohou byt pro NPO podporujici slozkou tim, Ze zajist'uji zdroj
pravidelné finanéni podpory (ve formé rocnich ¢lenskych pfispévki nebo
jinym zpuisobem), financni prostiedky pro kapitdlové vydaje, neplacené,

dobrovolné sluzby a prosazovani NPO ve spole¢nosti.

2. Sprivni rada dostava vétsi odpovédnost, protoze skladd acty jiné skupiné
uvniti NPO. To by mélo spravni radu nutit k tomu, aby vénovala vice péce (i)
¢innostem a uzivdni majetku NPO zpisobem, ktery se bezprostfedné vaZze na

jeji neziskové tucely a (ii) vyluCuje ztraty nebo zneuzivani majetku NPO.
3. Lze se vyhnout samokonzervujicim spravnim radam.

4. Jsou mozné systémy kontrolovanych skupin NPO, protoze jedna NPO muze

byt vyhradnim ¢lenem s hlasovacim priavem jiné NPO.

Z téchto divodi je zidouci, aby navrh zdkona dovoloval NPO vytvaret Cleny.
(Zakon by rovnéz podle potieby povoloval Ze Clenové predstavenstva jsou také jenom

¢lenové s hlasovacim pravem.)

Je-li zapotiebi ¢leny povolovat, bude nutné navrh zdkona upravit na fadé mist,

aby se tato mySlenka mohla adekvatné zakotvit. (Poznamka: Zbyvajici Cast tohoto rozboru
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se vztahuje k ndvrhu zdkona v jeho nyn€jsi podob€, bez ustanoveni o Clenech.)

(2) Pocet ¢lend spravni rady pozadovanych NPO se miize béhem doby
jeji existence ménit. MoZnost zménit tento pocet, aniZ by se musel upravovat zakladatelsky
dokument, se dd dosahnout pouzitim nisledujiciho textu misto ustanoveni g): pocet Clent
spravni rady nebo zpusob urovédni jejich poltu ". Ve druhém ohledu se poCet zpravidla
urluje prostiednictvim stanov (organiza¢niho fddu) nebo periodickym tkonem spravni rady
(podle stanov). Dile, otizka podminek a tfedniho obdobi se obecné ponechdva na stanovich

(organiza¢nim Fadu), nebot’ je Ize upravit snadnéji, nez v zakladatelském dokumentu.

Odstavce (2) a (3)
(a) Ziakon o NPO by mél obecné obsahovat fadu dispositivnich

ustanoveni, jejichz zahrnuti do zakladatelského dokumentu je povoleno (nikoli v3ak
pozadovano). Odstavce (2) a (3) dovoluji dvé konkrétni dodateCnd ustanoveni. Z toho lze
vyvodit, 7e zakladatelsky dokument nesmi mit dal$i typ ustanoveni. To se da fesit

nahrazenim nahrazenim odstavct (2) a (3) timto znénim:

) Zakladatelsky dokument rovnéz muze, avSak nemusi, stanovit:
(a) Omezeni u pfipadnych podnikatelskych Cinnosti, kterym se NPO
muze vénovat v souladu s podminkami uvedenymi v § 34 tohoto

navrhu zdkona.

(b) Pozadavek, aby NPO piijala stanovy (organizacni fad) upravujici jeji

organizacni strukturu,
Dalsi rozvedeni bodl obsazenych v zakladatelském dokumentu.

Ustanoveni piedepisujici zplisob upravy zakladatelského dokumentu,
nebo pravni ustanoveni definujici, omezujici nebo upravujici vykon
pravomoci NPO, zakladateld, Clend spravni rady, vykonného &lena
spravni rady nebo jinych vedoucich pracovnikd, nebo definujici prava

a vysady ¢lemi spravni rady.
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(¢) Ustanoveni uréujici dobu existence NPO, ledaze by §lo o dobu

neomezenou.

(d) Dalsi ustanoveni, jez mohou byt obsazena ve stanovach (organiza¢nim
fadu) nebo predpisech (jako napi. téch popsanych v bodé b), nebo

které umoznuje tento zdkon.

Pouzitim terminu "stanovy" (organizaéni fad) pouzivanym v této zpravé odkazujeme na
soubor pravidel ptijatych spravni radou (piipadné ¢leny), které upravuji fizeni NPO a jeji

¢innosti podrobnéji nez zakladatelsky dokument, av§ak v souladu s nim.

(b) Pokud druhi véta odstavce (2) md znamenat, Ze NPO nemiize provozovat
podnikatelské Cinnosti, pokud nejsou vymezeny v zakladatelském dokumentu, jevi se to jako
nepatfi¢né. Lze to pfedem obtizné urcit a vedlo by to k dlouhym vyCtim obsahujicim
téméf vSechny podnikatelské Cinnosti, jaké si jen lze predstavit. Bylo by pfijatelné
stanovit: "Zakladateiské dokumenty mohou stanovit jakékoliv dal$i omezeni podnikani
provadéné NPO". Typ a rozsah povolitelnych podnikatelskych Cinnosti by mély byt
pfedmétem vhodné feSenym v danovych zdkonech jako podminky pro statut osoby
osvobozené od dani. Méla by se rovnéz vénovat pozornost tomu, zda by nemél existovat
limit u rozsahu nesouvisejiciho podnikani, jehoZ vedeni je dané NPO povoleno. (Viz nase
ptipominky v odstavci (2) § 2 a odstavci (3) § 34.)

§7a88
Piihlédne-li se k doporuceni (a) odstavce (1) v § 5, tyto paragrafy by mély mit

nasledujici znéni:

§7

NPO mize zalozit jedna nebo vice fyzickych nebo pravnickych osob.

§8

Zakladatelem neziskové osoby muizZe byt rovnéZ stit, a to i zvlaStnim zakonem
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nebo zakladatelskym dokumentem.

Odstavec (1
Bylo by zfejmé vhodné vyslovné vyzadovat, aby zakladatelsky dokument byl

predkliddany s Zadosti o zdpis NPO do obchodniho rejstfiku -- viz naSe pfipominka k § 6
odstavce (2) a (3)(b) ohledné uvedeni podnikatelské ¢innosti.

V nasich pfipominkach k § 21 navrhujeme, aby ustanoveni o nedotknutelném
majetku bylo omezeno na ty NPO, které vznikaji transformaci RO a PO, a s tim, Ze i tuto

otazku by méla upravovat ¢dst tfeti ndvrhu zakona. Déle se nezda jako nezbytné uvadét

takovy seznam majetku do rejstiiku, protoze pfevadény majetek muze byt vidy urcen v

prislusném zakladatelském dokumentu zakladatelem.

§ 11
Qdstavec (3)

(a) Predpoklddame, Ze zdvazky a pohledavky, na néz se odkazuje, jsou pouze
ty, které vznikly zakladatelim jako nutné v souvislosti se vznikem NPO, a nikoli dfivé;si

provozni zivazky, které budou prevedeny z RO nebo PO.

(b) Zikon by mél ujasnit, Ze zakladatelé jsou zproSténi zavazkd v mife, v jaké

jsou tyto zakladatelim vzniklé zivazky a pohleddvky prebirdny urCitou NPO.

Hlava treti: ZruSeni a zanik neziskové osoby

Obecné pripominky
Z hlediska ¢asového sledu a v souladu s uspotfadanim zvolenym v Obchodnim
zékoniku pro jiné typy pravnickych osob by bylo vhodnéjsi, aby §§ 12 - 20 byly umistény

na konci ¢dsti druhé navrhu zdkona.
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Odstavec (1)
Odstavec (1) by mél zahrnovat popis pravnich krokll nutnych k tomu, aby se

dosahlo vymazu NPO z obchodniho rejstiiku.

Odstavec (2)

(a) Meéla by se vénovat pozornost ustanoveni b) z vy¢tu diivodd pro povinné
zruseni NPO podle § 13 odst. 1, a misto ného zvolit divod dobrovolného zrudeni zalozeného
na rozhodnuti nejvysstho organu NPO (tj. pfipadnych ¢lend nebo spravni rady) a pridat ho

k divodim ad § 13 odst.

§13
(a) Vycet divodi, pro které miize soud nafidit zruSeni neziskové osoby, by

mel zahrnovat rovnéz:

(i) NPO je platebné¢ neschopnd a zruSeni je nutné k ochran¢ jejich

vériteld;

(ii) cile NPO se viibec neplni nebo jsou pIné opustény nebo jejich

dosahovani je neefektivni;

(iii) NPO se dopustila podstatného poruseni smlouvy o prevodu majetku

uzaviené se statem (k doplnéni u Casti tfeti ndvrhu smlouvy).

§ 18
(a) Odhad ndkladd by mél zahrnovat soupis zdvazkia NPO a jejich hodnotu a
odhad nakladd na likvidaci.

(b) Odhad nikladi by mél byt predlozen spravni radé, a rovnéZz tak podin
zakladateli.
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Odstavec (2)

Neni jasné, zda odstavec (2) se tykd prednostnich prdv na majetek nebo
pfednostnich priav na piebyvajici majetek (likvidatni zistatek), ktery zistiva po uspokojeni
vSech vériteld. Je-li zdmér takovy, aby zakladatel mél prednostni pravo na majetek, bude
pro NPO velmi obtizné kupovat zbozi na dvér nebo si vypuijcovat kapitdlové finantni
prostiedky, protoze dodavatelé, véfitelé a pljcovatelé se nemohou pii svém rozhodovani
o poskytnuti dvéru spolehnout plné na ¢istou hodnotu NPO, ledaze by jako podminku pro
uplatnéni této preference stit nebo spole¢nost muselo bud (i) zaplatit odpovidajici trzni
hodnotu majetku nebo (2) prevzit veSkeré zdvazky nebo alikvétni East zadvazkd ruSené NPO
podle trzni hodnoty takového majetku. Kromé toho mohou byt do zidkona pojaty i dalsi
zaruky tykajici se prevddéného majetku, jako napf. mechanismus, ktery za urcitych

okolnosti dovoluje statu prevzit fizeni nebo odpovédnost stitni rady vici Clenim.

§ 20
Odstavce (2) a (3)
Tyto odstavce nastoluji zcela zdkladni otdzku. Obecné by likvidaCni zistatek

ur¢ité NPO mél byt pfeveden na jinou NPO se stejnym nebo podobnym ucelem, jak jej za
urcitych okolnosti stanovi zakladatelsky dokument, nebo jak jej uri sprdvni rada (i
piipadni ¢lenové) nebo soud. Zikon miZe tuto rozhodovaci pravomoc svétit dokonce stitu.
Pfechazi-li vSak likvida¢ni zdstatek zpét do rukou zakladatele (a nikoli jiné NPO), ucel
jakéhokoli pfinosu takto pfipsaného zikonem o NPO by byl piinosem pro zakladatele, coz
je nejevi jako vhodné (zejméﬁa pokud zakladatelé jsou soukromé osoby). Proto navrhujeme,
aby likvidacni zistatek byl pieveden spiSe na jinou NPO s timtéZz nebo podobnym tcelem.
Je moiné, Ze tato otdzka by byla vhodnéji vyfesena v datiovych ustanovenich jako podminka
daniového osvobozeni. Je-li to zadouci, v pfipadech NPO vzniklych transformaci RO nebo
PO, by rozhodnuti NPO o rozdéleni likvida¢niho zistatku mohla podléhat schvaleni stitniho
nebo mistniho, a to i kdyby se pfipadné zistatek vracel statu. Pokud je tieba souhlasu stitu
v pifipadé transformovanych RO a PO, takovy souhlas by mohl byt podminén pozadavky
stanovenymi stitem, véetné¢ podminky, Ze nové NPO musi plsobit ve stejném regionu jako

likvidovana NPO.
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Odstavec (5)
Jelikoz likvidacni zistatek musi byt vZdy vénovan na neziskové tcely, nemél
by byt prijemce (stit nebo jind NPO) pti prevodu takového zistatku zdanovdn. Ani

pivodni pfevod majetku od stidtu nepodléhd zdanéni.

Hlava ¢tvrtd: Nedotknutelny majetek

Obecné pripominky
Zda se, Ze hlava ¢tvrta (8§ 21 az 23) upravuje né€které disledky PO a RO, jako
napf. pfednostnich priav zakladateli. Proto by ustanoveni tykajici se jen transformované

NPO méla byt zafazena do €ésti tfeti.

Odstavec (1)

Nedotknutelny majetek by mohl byt po zralé iivaze omezen na nemovity majetek
a jiny majetek predstavujici uméleckd dila, starozitnosti, vzdcné nebo cenné piedméty a
pfedméty historického vyznamu. Mélo by se povolit, aby se do zakladatelskych dokumenti
pojala oprivnénost nebo vyjimka ohledné zajiSténi pijcek nebo ziruk za obdrZeni a pen€z
pro veiejné ticely NPO (jiné nez jakékoli nesouvisejici podnikatelské aktivity). Pfedmétem
vyjimky z omezeni by mély byt prevody nedotknutelného majetku v dasledku splynuti nebo
slouceni NPO. (Je dilezité zde podotknout, Ze ujednani souvisejici s provozem zafizeni jako

napt. formou smluv o fizeni nebo nijemnich smluv nejsou timto ustanovenim dotcena).

Odstavec (2)
Ustanoveni o vynéti majetku na zdkladé soudniho rozhodnuti, by mélo byt

doplnéno ustanovenim o souhlasu zakladatele nebo pfisiuSného statniho orgidnu s takovou
vyjimkou, aniz by bylo nutné obracet se k soudu. To by meélo zahrnovat souhlas se

zatéZovanim majetku.
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§22

Prednostni pravo zakladatele by se nemélo uplatiiovat neménné, avSak jen
tehdy a v takovém rozsahu, jak to predepisuje zakladatelsky dokument; aukce by se sméla

uskute¢nit pouze tehdy, pokud to vyslovné pfipousti zakladatelsky dokument.

Hlava pitd: Organy neziskové osoby

Obecnd pripominka

V ramci vSeobecného uplatnéni by mél zdkon obsahovat pouze minimalni
pozadavky na strukturu spravn{ rady a zpusob jejiho fungovani, napi. poZzadavek minimalné
tii ¢lent spravni rady, dkony na schizich rady vyzadujici alespofi souhlas nadpolovi¢ni

vétsiny kvéra nebo ukony bez schiize, ale s jednohlasnym pisemnym prijetim.

V podstaté veskeré daldi ndlezitosti tykajici se struktury a zpisobu ¢innosti rady
mohou byt ponechiany na stanovich (organizanim fidu), ktery je pfijiman ¢leny (pokud
jsou za ¢leny) nebo spravni radou. Tyto specifikace mohou podléhat zméndm formou tpravy
stanov (organiza¢niho fadu) stejnym zpisobem, jak byly tyto stanovy (organizatni fad)
prijaty.

Jak jiz bylo vy$e uvedeno, navrh zdkona by mél vyznacit vieobecné poZadavky,
které mohou byt obsaZeny ve stanovach (organizacnim fadu) a mél by obsahovat ustanoveni,
Ze do zakladatelského dokumentu je moZzné zahrnout jakékoliv ustanoveni, které umoziuji
stanovy (organiza¢ni fad). Tim bude mozné ponechat na uvaZeni, které poZadavky jsou
natolik dilezité pro konkrétni NPO, aby byly pojednidny v zakladatelském dokumentu tak,
aby byly stdlej§i a nebylo mozné je snadno ménit.

Jak je vys$e uvedeno, tato navrhovand flexibilita je vhodna pro vSeobecné pouZziti
a zejména pro NPO vniklé z dobrovolné soukromé iniciativy. Konkrétnéjsi rozvedeni v
zdkoné nebo v zakladatelském dokumentu (a tudiZ mensi flexibilita) mizZe byt vhodné pro
NPO tranformované z RO a PO. Zpisob feSeni je naznaCen nize a zejména pak v pojednani

v ¢dsti III ndvrhu zikona.
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QOdstavec (1)

(a) Tento odstavec by mél zahrnovat deklaraci, Ze NPO musi mit spravni radu

(nebo radu spravci). Viz pojedndni ad (b) nize.

(b) Termin "spravni rada" (nebo "pfedstavenstvo") je obvykle spojen se
ziskovou organizaci. Termin "rada spravci" se Casto pouzivd pro neziskové organizace,
protoZe se m4 za to, Ze ¢lenové spravni rady drzi jim svéfeny majetek dané NPO pro tcely
stanovené v zakladatelském dokumentu. UZivani terminu "rada spravcd" (Board of Trustees)
misto "spravni rada" (pfedstavenstvo, Board of Directors) navic umoZiiuje, aby tfeti strany
mohly rozpoznat organizaci spiSe jako neziskovou neZ ziskovou. Navic se tim odstrafiuje
zmatek mezi Clenem (feditelem, Director), ktery je vykonnym cClenem (vykonnym
feditelem, Managing Director) a ¢lenem (teditelem, Director), ktery je ve sprdvni radé
(ptedstavenstvu, Board of Directors). Ze vSech téchto divodi doporuCujeme, aby zdkon
o NPO pouzival v celém svém znéni termin "rada spravci" ("Board of Trustees") misto

"spravni rada" (pfedstavenstvo, "Board of Directors") a termin spravce jakoZto Clena rady

spravcu.

(¢) Je moziné, ze zdkon, zakladatelsky dokument nebo stanovy (organiza¢ni
fad) by mohly urcité pravomoci vykondvané obvykle spravni radou svéfit jinym organim
v NPO, jako napt. ¢lenim (bude-li je ndvrh zdkona uvadét), vykonnému ¢lenu (Managing
Director) nebo jinym vedoucim pracovnikiim. S cilem vyhovét této moZnosti by prvni véta

tohoto odstavce méla znit takto:

S vyjimkou pfipadu, kdy zdkon, zakladatelsky dokument nebo stanovy
(organizacni fad) stanovi jinak, veSkerd pravomoc NPO se pfislusi jeji

spravni radé nebo je vykondvana pod dohledem spravni rady.

(d) Druhi véta (se svym vyCtem) nastoluje otdzku, zda je prdvné piipustné
svéfovat tyto specifické pravomoce jinym osobam podle zakladatelského dokumentu nebo
stanov (organizaéniho fadu). Kromé toho se zd4, Ze druhi véta je v rozporu s prvni vétou,

protoze druhd véta navozuje, Ze spravni rada ma ve vyCtu uvedené pravomoci a Zadné jiné.
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Koneé¢né, maji-1i byt do zdkona pojati ¢lenové, nékteré z téchto pravomoci, jako b), h), i)

a k) by mély spiSe néalezet ¢lentim.

Navrhujeme, aby druhi véta zacinala takto: "Pravomoci spravni rady zahrnuji

zejména nasledujici a mohou byt svéfeny stanovami (organizaénim fddem) NPO vyborim

spravni rady nebo vedoucim pracovnikim nebo jim mohou byt delegovany rozhodnutim

spravni rady."

U konce odstavce (1) v § 24 by se mélo vlozit toto:

(e)

Mai-li NPO kromé spravni rady ¢leny, pravomoce v b), h), i) a k) by méli
vykonavat Clenové, ledaze by stanovy (organizaCni fdd) NPO stanovily

jinak.

Ohledné vyjmenovanych pravomoci (pisobnosti) médme tyto pfipominky:

Pravomoc a):Je-li zamyslena tak, aby znamenala "odmitnuti smluv, zdvazku
nebo jednini ucinénych zakladateli pfed vznikem neziskové osoby, na
kterou se odkazuje v § 11 zdkona", mélo by to byt vyjasnéno. Pokud ne,
nezda se byt nezbytné tuto pravomoc (pusobnost) zahrnovat, nebot” NPO
nema Zzadnou pravni povinnost vyjednavat neuzavienou a nedohodnutou

véc, kterou zapocal nékdo jiny, véetné zakladateld.

Pravomoc j):V zdjmu pruznosti by se mélo zvazit zarazeni nasledujiciho
textu na konec pravomoci j): "nebo krat$i dobu uvedenou v zakladatelském

dokumentu nebo stanovich (organizacnim fadu)".

Odstavec (2)

Pokud jde o dobrovolné, soukromé iniciované neziskové organizace, v ramci

mnoha zdkonti muze byt Gcel spravni radou (nebo pfipadnymi ¢leny) obecné zménén,

roz§ifen nebo omezen, v rimci zdkonného vymezeni (v § 2,3) tak, aby odpovidal ménicim

se potiebdm nebo okolnostem. Pokud by vSak existovala obava, Ze majetek pievedeny

stitem k jednomu zdkonem povolenému ucelu (jako nemocnice) bude uzivdn k jinému

VI-16



zédkonem povolenému ucelu (napf. domov pro t€hotné zeny), mohlo by toto ustanoveni byt
odstranéno v Casti tfeti zdkona, kterd se zabyva NPO, a které byly pivodné RO nebo PO.
V dasti tfeti by toto ustanoveni mohlo byt pouzito jako pojistka proti zméniam tcelu
takovych NPO.

§ 25

Obecn4 pripominka

Vétsina z téchto podrobnych omezeni a pozadavki neni neobvykld pro verejné
(t.j.statni) spolecnosti a mohou byt vhodna pro NPO, které vznikly transformaci RO a PO.
Jsou v8ak nepatficné tuha a ru$iva, pokud se pouziji u dobrovolnych, soukromé zalozenych
NPO, které dostdvaji jen v malé nebo Zadné mife stitni majetek nebo dotace. Mély by byt

odtud vypustény a tato otdzka by méla byt pojata do &asti tfeti ndvrhu zdkona.

Odstavec (1)

PruZnost ohledné poctu ¢lenl spravni rady dovoluje NPO stanovit pocet, ktery
vyhovuje jejich konkrétnim potfebdm. Z téhoz divodu by se nemélo pozadovat, aby tento
pocet byl beze zbytku délitelny tfemi. Nékteré NPO si nemusi piat mit spravni radu na
stfidavd funkéni obdobi. Jiné si mohou ptdt zménit funkéni obdobi na vice nebo méné nez

tfi roky. Z téchto divoda doporucujeme, aby obé tato omezeni byla z hlavy 5 vypusténa.

Odstavec (2)

Opét v zajmu pruznosti by tato omezeni méla byt z hlavy 5 vypusténa. Jestlize
se stdt zajima o tyto body v ptipadé pfevodu majetku na NPO, mohl by byt tento problém
pfedmétem pojedndvani v Cdsti tieti ndvrhu zdkona, nebo vldda mize v pievodni smlouvé
stanovit jako podminku pfevodu, Ze tato omezeni (a jind) museji byt pojata do
zakladatelského dokumentu nebo stanov (organizacniho fidu) NPO a nesméji podléhat

upravé bez souhlasu vlady.

QOdstavec (3)
(a) Zdkaz v prvni vét€ je velmi omezujici a mize byt v nékterych ptipadech
nezddouci (i u NPO vzniklych zménou RO a PO). Zikon o NPO by obecné¢ nemel

nepiedepisovat tento typ omezeni. Misto toho by Clenové sprdvni rady (nebo pfipadné
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¢lenové) mohli volné rozhodovat, zda by se takové omezeni nemélo vztahovat také na NPO.
Kdyby pocit’'ovali, ze je to zadouci uéinit, zafidili by, aby toto omezeni bylo vioZeno do
zakladatelského dokumentu nebo stanov (organiza¢niho fddu) NPO. Takové omezeni neni
moudré, piipadné vyfazend osoba by mohla u€init vyznamny vklad prostfednictvim svych
odbornych znalosti v ur¢itém oboru, dobrych vztahd v daném spolecenstvi, pravnich znalosti
nebo fidicich schopnosti a jinych potfebnych Cinnosti. Pokud by ndvrh zikona mél byt
uzivan cirkevnimi skupinami nebo jinymi zvlastnimi skupinami k vytvafeni charitativnich
nebo humanitdrnich NPO, bude toto ustanoveni odrazovat.

Pokud zdmérem omezeni je zabrdnit pfiliSsné nepfimé kontrole ze strany vlady
tam, kde zakladatelem je vladni orgdn bylo by lepsi tuto otdzku feSit v ¢asti III navrhu

zakona nez ustanovenim s vSeobecnou puisobnosti.

(b) Zédkaz ve druhé vété je velmi Siroky, protoZe zakazuje jakykoli "finan¢ni
zdjem". Toto ustanoveni nidvrhu zakona je velmi restriktivni a miiZze vést ke znevyhodnéni
NPO. Sprivni rada miZe v mnoha pfipadech nabidnout nejlepsi dostupny vyrobek nebo
nejlepsi dostupnou sluzbu, a pfesto je NPO nebude moci v disledku tohoto omezeni obdrzet,
ledaze by doty¢ny Clen spravni rady odstoupil ze své funkce. Kromé toho ¢asto dochazi k
tomu, Ze ¢lenové spravni rady pocit'uji vyraznou podporu od NPO, které poskytuji své
sluzby, a pfeji si proto nabidnout lepsi cenu nebo jiné podminky dané NPO, nez jaké by

poskytly jinym.

V mnoha ptipadech pfedpisy 0 NPO umoziuji Clenim spravni rady (a jinym
souvisejicim osobam, jako jsou vedouci pracovnici a zaméstnanci), aby méli finanéni zajmy
na ¢innostech NPO, jestlize se jinak dodrzuje zdkon V zdkoniku neni napi. neobvyklé, ze
zikon o NPO povoluje takovéto financni zdjmy, jestlize spravni rada je informovina o
podstatnych skuteCnostech pred schvilenim transakce a zainteresovany Clen spravni rady v
této zalezitosti nehlasuje. V jinych pfipadech prévni ptedpisy o NPO dovoluji tyto zdjmy,
jestlize pfislusnd transakce je v dob€ schvaleni spravni radou pro NPO uspokojivd. Méla
by se uvazit zména odstavce (3), aby odpovidal této praxi; Cast tfeti ndvrhu zdkona by se

meéla zabyvat i vice omezujicimi ustanovenimi ohledné¢ ménénych RO a PO.

VI-18



Odstavec (4)

Spravni rady (nmebo pfipadni ¢lenové) nékterych NPO v ciziné chtéji, aby
vykonny ¢len (managing director) nebo hlavni vykonny pracovnik (chief executive officer
("CEO" ("HVP")) puisobili ve spravni radé. Jiné nechtéji, protoZe pocit'uji, Ze to uvadi HVP
do konfliktni situace. Nékteré NPO fesi toto dilema tim, Zze HVP jmenuji ¢lenem spravni
rady bez hlasovaciho prava. V obou ptipadech HVP obvykle dochizi na jednéini rady, nebot’
jeho ucast je duleziti z hlediska poskytovani informaci radé. U zdkona o NPO lze
doporucit, aby byla povolena urcitd pruznost misto poZadavku, aby HVP byl plnopravnym
¢lenem spriavni rady. DoporuCujeme proto zdkon pfezkoumat a jasné stanovit, Ze se
povoluji ¢lenové spravni rady s hlasovacim pravem nebo bez n€ho podle tpravy v
zakladatelském dokumentu nebo stanovich (organiza¢nim fadu), a Ze hlavni dokumenty NPO

mohou (av$ak nemusi) stanovit HVP jako ¢élena spravni rady ex officio.

§ 26
QOdstavec (1)

Prvni ¢lenové spravni rady se uvadéji v zakladatelském dokumentu (viz § 6
navrhu zdkona). Odstavec (1) neni nutny a mohly by vzniknout nejasnosti, kdyZ se uplatni

§ 39, ledaze by se do ¢asti tfeti nivrhu zdkona zahrnulo upfesnéni.

Odstavec (2)

Toto ustanoveni je piili§ omezujici, zejména pro soukromé iniciované NPO.
Mélo by se stanovit, Ze funk¢ni obdobi ¢lent spravni rady miZe byt stfidavé, nebo muze
mit podobu upravenou v zakladatelském dokumentu nebo stanovich (organiza¢nim fadu)
NPO. Dal$im konkrétnéj§im ustanovenim pro transformované RO a PO se muiZe vénovat

s w2

tieti ¢ast navrhu zikona.

Odstavec (3)
Viz nase pfipominky k § 25.

§27

Tento paragraf je znatné omezujici a nevhodny pro soukromé iniciované NPO.

NPO by méla byt schopna urcovat piipadny limit poCtu po sobé nésledujicich funk¢nich
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obdobi ¢lena spravni rady, kolik ¢asu musi uplynout od konce tohoto limitu, nez uréitd
osoba opét vyhovi poZadavkliim na volbu za ¢lena sprdvni rady. Pfipadna piisnéj$i uprava

transformovanych RO a PO mize tfeti ¢ast ndvrhu zdkona.

§ 28
Viz naSe pripominky k § 25.

§29

Zda se byt rovnéz pitili§ zuzujici. NPO by mela byt schopna ur€it, zda vyplicet
¢lendm spravni rady za jejich sluzby odpovidajici odménu, a které piipadné vydaje by
méla NPO nahradit. Pfisnéj§imi ustanovenimi pro tranformované RO a PO se muize zabyvat

¢ast tfeti navrhu zakona.

§ 30
Odstavec (1)

Lze doporucit, aby NPO bylo v zdjmu pruznosti dovoleno ur¢€it jejich vlastni
pozadavky na kvorum. NPO v zahrani¢i Casto urcuji pozadavky na schopnost usniSeni pod
drovni vétsiny, aby bylo snaz$i konat platnou schiizi, a to zejména tam, kde pocet Clemi

rady je vy$3i. Piisn¢j$i ustanoveni pro ménéné RO a PO miZe obsahovat treti ¢4st nivrhu

zéakona.

Odstavec (2)

Odstavec (2) by mél byt upfesnén, aby se mohlo stanovit, zda "nadpolovi¢ni
vét§ina", na niz se odkazuje, se vztahuje k celkovému poctu ¢lent spravni rady (bez ohledu
na pocet pfitomnych na schizi) nebo poctu ¢lend spravni rady pfitomnych na schiizi (kde
je pfitomen nejméné pocet nutny pro usndSeni). Druhd moznost je vhodnd pro NPO.
Pozaduji-li se pfisnéjsi ustanoveni pro ménéné RO a PO, muize obsahovat tfeti ¢ast navrhu

zakona.
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Odstavec (1)

Toto ustanoveni mize byt v rozporu s § 6(1)(f), ktery chdpeme tak, e
zakladatelsky dokument miize pfedepsat existenci statutdrniho organu, coz mize byt feditel,
ale u nékterych NPO by bylo lepsi, kdyby to byla rada, vykonny vybor rady, skupina

predstaviteld nebo jiny vykonny pracovnik, jemuz opravnéni svéfila rada.

Odstavec (3)

(a) JelikoZz spravni rada ma jiz pravomoc odvolat svého Clena z jakéhokoliv
divodu (viz odstavec (2) v § 31), neni nutné jmenovit¢ uvadét konkrétni didvody, které
vyZaduji (nebo dovoluji), aby sprdvni rada zbavila svého Clena jeho povinnosti. Toto
ustanoveni neni nezbytné a je nadmérné rudivé jak pro soukromé NPO, tak NPO vznikajici
zménou RO a PO.

(b) Jelikoz sprivni rada musi jednat v nejlep§im zijmu NPO, je nutné
pozadovat, aby svého Clena odvoldvala z urcitych divodd. Dédle by mohly existovat situace
spadajici pod jmenované divody, v nichZ by bylo v nejlep$im zidjmu NPO tohoto &lena si
spiSe zachovat nez ho uvolnit. Napiiklad Clen sprivni rady miiZe Cisteéné ztratit své
postaveni pravoplatn€ podnikat, avSak pouze po omezenou dobu, nebo si spravni rada mize
pfat dovolit tomuto svému Clenu poskytovat poradenské sluzby dal§i podobné NPO proti

uhradé konzultantského honorafe.

Odstavec (4)

Tento odstavec chce ziejmé fici, Ze spravni rada nemd moznost odvolat svého
¢lena, pokud neexistuji uvedené tfi podminky. Je-li tomu tak (a odstavec (2) znamend, Ze
spravni rada mi pravomoc odvolat svého ¢lena pouze za podminek uvedenych v odstavcich
(3) a (4)), zda se to byt pfili§ tvrdé. Jestlize ¢len spravni rady nevykondva svou prici ale
nelze pouZzit dalSich ve vyCtu uvedenych divodu, miZe byt pouzit pouze diivod uvedeny v
odstavci 4(c). Za této situace by jeden Clen spravni rady mohl blokovat uvolnéni tohoto
¢lena. Zde se doporucuje pfimét spravni radu, aby si ponechala svého feditele, o némz se
domniva, ze nevykondvad své povinnosti odpovidajicim zpisobem. Tento feditel by se mél

a mohl citit vice odpovédny spravni radé€, kdyby byl odvoldn obvyklym aktem spravni rady
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(tj. hlasovdnim vétSiny ¢lenti predstavujicich usnddenischopny pocet). Pieje-li si ¢len mit
urc¢itou zaruku, mél by uzaviit pracovni pomér s NPO na dobu, kterd piesahuje obdobi
jednoho nebo dvou let. Takova smlouva by ¢lenovi spravni rady umoznila, aby byl penézné
odménén za ztritu svého postaveni, nedovolovala by vSak ¢lenovi zaujmout znovu jeho

funkci proti vili spravni rady.

CAST DRUHA: ZASADY CINNOSTI NEZISKOVE OSOBY

Odstavce (1) a (2)
(a) Odstavec (1) by mohl byt vyklidin v tom smyslu, Ze vladda poskytne ( je
pozidana, aby poskytla) rozpoc¢tové piispévky kazdé NPO. S cilem zabranit tomuto vykladu

by znéni mohlo byt néasledujici: Finan¢ni zdroje NPO mohou zahrnovat zejména a), b), atd.

(b) Maiji-li odstavce (1) a (2) znamenat, Ze NPO miZe mit pouze zdroje piijmu
uvedené v odstavcich (1) a (2), pokud zvlastni zdkony nepovoli jinak, jevi se jako nevhodna

ustanoveni.

§34
Odstavec (1
Nasledujici pfipominky se tykaji definice podnikatelské ¢innosti obsazené v

odstavci (1):

(i) Bylo by jasnéjsi odkazovat na "podnikdni pravidelné vykondvané" namisto

"soustavné ¢innosti" nebo "systematické Cinnosti”.

Odstavec (2)

Muze se zdit, Ze tento odstavec je v rozporu s odstavcem (1), protoZe odstavec
(1) definuje podnikatelskou cinnost jako &innost, kterd "neni v bezprostiednim vztahu k
ticelu, pro ktery byla neziskova osoba ziizena" a odstavec (2) fikd, Ze podnikatelska Cinnost

"nesmi ohrozovat téel neziskové osoby." Podle vieho to md znamenat, Ze nesouvisejici
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podnikatelskd ¢innost nesmi $kodit nebo odporovat icelu NPO. Slova "pivodni d¢el" by

méla byt zménéna tak, jak je vyznaceno v nasi pfipomince v odstavci (1).

QOdstavec (3)

(a) Ma-li byt stanoveno omezeni moznosti takové podnikatelské Cinnosti, kterou
mize NPO vyvijet, méla by byt prvni véta upravena . Omezeni by mohlo byt formulovédno

napiiklad nasledovné:

.., za podminky, Ze takova Cinnost je nepodstatnd ve srovnini s jeji
neziskovou cCinnosti a pfijem tak vytvofeny ma slouzit k rozvoji

neziskovych uceld NPO.

(b) Ustanoveni o cenidch by melo byt revidovano v kontextu reZzimu dané z

ptijmu z takovéto podnikatelské Cinnosti.

Odstavec (4)
Kromé vyzkumu existuji dal$i podnikatelské cCinnosti, které jsou obecné

povazovany za souvisejici ¢innosti. Tyto Cinnosti zahrnuji:

(i) jakoukoliv podnikatelskou ¢innost, pfi niz vétSinu price vykonaji
neplaceni dobrovolnici (jako napfiklad vyro¢ni tanecni zdbava nebo drazba

s cilem ziskat penéZni prostiedky);

(ii) jakoukoliv podnikatelskou Cinnost provadénou hlavné pro potfeby
¢lent, vedoucich pracovnikd, zameéstnancd, studenti nebo pacienti NPO
(napiiklad restaurace se samoobsluhou, knihkupectvi nebo obchod s

darkovymi predméty); a

(iii) jakoukoliv podnikatelskou Cinnost, spoCivajici v prodeji zbozi, z

néhoz vétsinu obdrZzela NPO jako dary nebo piispévky
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Pozornost by méla byt vénovdna dodateCnym povolenym vyjimkdm, jako je
prodej a sluzby chudym lidem, ptibuznym NPO a jinym NPO, jez jsou soucasti konsorcia

s NPO (naptiklad sluzba prani priadla pro jiné NPO).

Odstavec (1)

NPO by méla byt pozddédna predlozit svou vyro¢ni zpravu vladnimu ufadu, aby
usnadnila sledovani a regulaci svych Cinnosti a poskytla pfilezitost vefejné kontroly. Za
predpokladu, Ze NPO budou mit mozZnost zvolit si svij vlastni finanéni rok jako
dvanactimési¢ni obdobi jiné nez kalendaini rok, bylo by lep$i vyjadtit termin pro odevzdani

vyroéni zpravy jako pocet mésicl po uzavieni kazdého financ¢niho roku.

Odstavec (1)
Vyroéni zprava by rovnéZz méla pozadovat rozvahu uvadéjici aktiva, pasiva a
¢isté jméni NPO ke konci roku, jehoZ se zprdva tyka, a dal$i informace stanovené ministrem

pro ucely uplatnéni zdkona.

Odstavec (2)
Je vhodné doporutit, aby malé NPO byly zprostény pozadavku mit ucetni
zavérky piezkousené auditorem tam, kde by ndklady v porovnini s jejich pfijmy byly

znacné.
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CAST TRETI: ZMENA NEKTERYCH ROZPOCTOVYCH
A PRISPEVKOVYCH ORGANIZACI NA NEZISKOVE OSOBY

Obecné pripominky

Paragrafy 38 az 41 tvoii Cast tfeti ndvrhu zdkona. Pojednavaji o transformaci
nékterych RO a PO na NPO. Jak jsme je jiz probrali vySe v Casti druhé a tieti této Zpravy,
ta ustanoveni navrhu zdkona, jez jsou spiSe vhodnd pro transformované RO a PO, které
budou nadéle dostivat podstatné provozni dotace od vlady, ale kterazto ustanoveni jsou pfilis
specifickd nebo strnuld nebo piili§ rusiva v pripadé soukromé iniciovanych NPO, jeZ obdrzi
maly stitni majetek nebo pomoc ¢i neobdrzi zadny stitni majetek ¢i pomoc, by méla byt
pfemisténa v néjaké formé do tfeti Casti ndvrhu zdkona a podle okolnosti pouzita pouze
na transformované RO a PO. V hlavich 2, 3 a 5 by méla byt obsazena pruzna uprava
téchto otdzek, jak bylo uvedeno na jiném mist¢ v ¢dsti VI této Zpravy. O predmétu asti

4 (nedotknutelny majetek) by se mélo pojedndvat pouze v &dsti tieti ndvrhu zékona.

Navrhli jsme v Cdsti tieti Zpravy €lenéni pro navrh zikona a zejména pro Cast
tteti ndvrhu zdkona. Temata pfevedend do ¢asti tfeti ndvrhu zdkona by meéla byt
NPO vzniklych transformaci PO a RO, by méla byt uvedena v Casti tieti ndvrhu zdkona
jako prevazujici nad obecnymi ustanovenimi, jeZ budou uvedena v hlavach 2, 3 a 5. Néktera
z téchto otazek prvoradého vyznamu by mohla byt upravena ve zvlaStnich zdkonech
pouzitelnych pouze pro konkrétni druhy zménénych PO a RO. Temata druhofadého
vyznamu by mohla byt upravena tak, Zze jedno nebo vice stanovenych ministerstev bude
oprivnéno pfijmout vyhldSky ZaleZitosti tercidirniho vyznamu mohou zfizovatelé

specifikovat v pfislusnych zakladatelskych dokumentech.
Nizory na pofadi vyznamu jednotlivych ptedmétnych zalezitosti se mohou lisit.

Rozlisujeme proto véci, jez budou obsazeny v navrhu zdkona nebo zvlastnich zdkonech, véci

které budou upraveny vyhldskou a véci, jimiz se bude zabyvat zakladatelsky dokument.
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Stupen vyznamu

Predmét

Téma ma byt
zahrnuto do

Prvotady -tykajici
se vSech NPO

Dodatecné polozky, jez je tieba zafadit
do zakladatelskych dokumentt

navrhu zikona

Funkéni obdobi Clend spravni rady

Majetek ¢lent spravni rady

Oprivnéni a omezeni opravnéni
zfizovatele jmenovat nastupni cleny
spravni rady po jmenovani prvni spravni
rady. Omezeni takové jmenovaci
pravomoci by mohlo obsahovat, zZe
zfizovatel nemiZe jmenovat vice neZ
jisté procento (nepfesahujici menSinu);
Ze ziizovatel nemudze dile jmenovat
Cleny spravni rady, pokud kaZzdoroCni
vladni provozni dotace kiesnou pod jisté
procento ro¢niho rozpoctu NPO

Stfet zajmu

Omezeni Gpravy uceld

Souhlasy vyzadované pro pievod
nemovitého majetku ptevedeného vladou

Vedouci pracovnici, které je NPO
povinna mit

Dodatecné podrobnosti vyzadované ve
vyro€nich zprdvach

Utedni kontrola, dohled nad NPO pfi
vaznych poruSenich zdkona

Pravomoc stitu odvolat ¢leny spravni
rady a vedouci pracovniky za zneuZziti
ufedni moci a pii prestoupeni zdkona

VI-26



Stupenl vyznamu

Predmet

Téma ma byt
zahrnuto do

Prvorady -tykajici
se konkrétnich tfid
NPO

Pozadavek, aby konkrétni tfidy
zménénych NPO mély ¢leny spravni
rady nebo nejmensi pfipustny pocet
téch, ktefi maji urcitou kvalifikaci,
napiiklad specifické zkuSenosti, umisténi
sidla

zvlastniho zdkona

Zikaz, aby vice neZ menSina spravni
rady byla z urcitého prostiedi (napt.
1ékafi ze spravni rady nemocnice)

Pozadavek otevieného Clenstvi pro
nékteré ttidy NPO (napf. rekreacni,
urc¢ité kulturni)

Zvlastni omezeni nidhrady vydaji

Stupeni vyznamu Predmét Téma ma byt
zahrnuto do
Druhotady vyhlasky

Omezeni pravomoci spravni rady
odvolavat vedouci pracovniky

Casovy rozvrh vyrocnich zprdv a
finanénich zprav

Dodatecné podrobnosti vyZadované ve
vyrocnich zpravich

Normy pro podavani ucetnich a
finan¢nich zprav a lhity pro jejich
podani

PozZadavek na nezavisly odborny audit
pro nékteré NPO podle velikosti nebo
druhu NPO
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Stupent Predmét Téma ma byt zahrnuto do
vyznamu

Tercialni volitelné; bud v
zakladatelském dokumentu
nebo ve stanovach

Bude-li mit NPO obecné Cleny kromé
¢lend spravni rady

Funkéni obdobi ¢lend spravni rady v
rdmci omezeni

Funkéni obdobi ¢lend spravni rady v
rdmci jakéhokoliv omezeni

Pozadavek na kvorum

Vedouci pracovnici a jejich povinnosti

Bude-li mit zfizovatel trvalou pravomoc
jmenovat jisty poCet (mensinu) ¢lend
spravni rady a podminky ukonceni této
pravomoci (v ramci zdkonnych omezeni)

Dodate¢nd omezeni ptevodu nemovitého
majetku

Omezeni a podminky uzavirdni pijcek a
vydavani obligaci

Domnivime se, Ze toto pruiné pojeti povede k co nejuinnéjSimu fizeni
jednotlivych typd NPO vzniklych transformaci PO a RO a umozni 1épe odstrafiovat obavy

z mozného nespravného pouziti majetku nebo poruchy veifejnych sluzeb.

V ¢asti IV této Zpravy jsme také navrhli, Ze by né€které druhy cCinnosti,
zajist’ované RO ¢i PO, které s nejvétsi pravdépodobnosti nebudou transformovany na NPO
podle Casti tfeti ndvrhu zdkona, mély byt vyslovné vylouéeny z ustanoveni o transformaci
v Césti III.

Na zidkladé vyse uvedenych ndmeétd tykajicich se zdkladni struktury ndvrhu
zdkona a zejména jeho Casti tfeti, a rovnéz s pfihlédnutim k pfipominkdm vyjadfenym na
riznych mistech v této Zpravé ohledné vhodnych ustanoveni pro NPO vznikajici zménou

PO a RO, ptipojujeme dalsi podrobné pfipominky tykajici se §§ 38 az 41.

-



Odstavec (1)

Mélo by se vyslovné pozadovat, ze rozhodnuti zfizovatele zménit ¢i nezménit
musi byt pisemné ozndmeno ministerstvu. Krome toho by bylo prospéiné, kdyby se od
takové zpravy vyzadovalo uvedeni divodi piipadného rozhodnuti nepfistupovat ke zméné.
Soucasti téchto divodi by mélo byt i ekonomické zhodnoceni. Na jiném misté této Zpravy
(Cast treti) jsme navrhli, aby navrh zdkona obsahoval vyjmenovani cilii zmény. V kontextu
takové pozadované zprdvy uvadejici divody pro rozhodnuti nepfistupovat ke zméné by se
mohlo poZadovat, aby zfizovatel uvedl, pro¢ uvedené cile nemohou byt dosazeny. Dale by
se mélo upfesnit, pokud o to jde, Ze zfizovatel miZze rozhodnout o zméné nejenom bez
ndvrhu od organizace, ale dokonce i v piipadé€, kdy organizace nesouhlasi se zménou. Viz

pfipominku uvedenou nize pod § 39.

Odstavec (2) a (3)

Ohledné nedotknutelného majetku jsme navrhli, aby toto pojeti bylo omezeno

na NPO vznikajici transformaci z PO a RO a aby byl omezen na ¢ist tfeti nidvrhu zikona.
Dile by toto pojeti mélo spiSe obsahovat mechanismus udéleni vliddniho souhlasu se
zatiZenim nebo pouZitim nedotknutelného majetku nez je povolovat pouze soudnim

rozhodnutim. Viz naSe pfipominky vySe ohledné §§ 21 az 23.

Odstavec (4)
Pokud jde o vyClenéni majetku z pfevodu na NPO, mohlo by byt vhodné

zakotvit k tomuto ucelu urcita hlediska, aby majetek nutny pro funkci zafizeni NPO nebyl

vyclenén z ptevodu.

§39

Neni jasné, za jakych okolnosti vznikd spor vyZadujici feSeni podle § 39.
Jestlize napi. zfizovatel rozhodne ptistoupit ke zmeéné, avsak organizace nesouhlasi, mélo
by byt jasné, zda organizace ma nebo nemd pravo vyvolat spor podle § 39. Podobné by
mélo byt jasné, zda ma organizace prdvo vyvolat spor ohledné toho, zda zfizovatel navrhl
pfili§ mnoho nebo pfili§ mélo do kategorii nedotknutelného majetku nebo majetku

vyélenéného z pfevodu. V tomto ohledu doporucujeme omezeni spord podle § 39 na takové
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spory, jez vznikly z diivodd ndvrhu organizace, (i) Ze transformace by se méla uskutednit,
(ii) ze by meélo byt vyélenéno méné majetku, nebo (iii) Ze na rozdil od rozhodnuti nebo

navrhu ziizovatele méné majetku by mélo patiit do kategorie nedotknutelného majetku.

§40
Odstavec (1)

Je-li NPO zaloZena proti vili zfizovatele PO nebo RO, nesmél by zakladatel
PO nebo RO rozhodovat o tom, co bude obsahem zakladatelského dokumentu. Napiiklad by
v § 39 mohlo byt stanoveno, Ze rozhodnuti ministerstva, je-li ve prospéch zmény, podpofi

zakladatelsky dokument, ktery bude zakladatelskym dokumentem NPO.

Odstavec (2)
(a) Ma-li se majetek RO nebo PO rozdélit mezi stit a NPO (viz pfipominky
k odstavci (4) v § 38), mél by v zdkoné existovat mechanismus pro rozdéleni zdvazkl z

takového majetku mezi stit a NPO.

(b) Zaruci-li se v soucasné dobé stat za zavazky PO nebo RO, které maji byt
prevedeny na NPO, mélo by se uvazit pripojeni ustanoveni, které ponechava zaruku statu
ohledné pievedenych zdvazkli ve prospéch véfiteld, ktefi spoléhali na zaruku stitu v dobé
poskytnuti ivéru. (Tato zdruka se netykd novych zdvazka vzniklych po pfevodu, vyjma jak

je jinde stanoveno podle zvlastniho zdkona.)

§41

Snad by mohlo byt uloZzeno urCité omezeni na rozdéleni majetku, ktery je
samostatnou provozni jednotkou. Bylo by rovnéz vhodné povolit vytvoteni NPO jako
mateiské spolec¢nosti nebo dcefiné spoleCnosti jiné NPO, a v pfipadé dcefiné spolecnosti
povolit matefské spoleCnosti ustanovit prvni spravni radu. (Nejsnadnéji se struktufe
"matei'skd spole¢nost - dcefinna spoleCnost” napomtze tim, jestlize zdkon povoli, aby NPO
mély Cleny, nebot’ to dovoluje jedné NPO (mateiské) byt jedinym clenem s hlasovacim

pravem v jiné NPO (dcefinné).
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CAST PATA: ZMENY A DOPLNKY URCITYCH DANOVYCH PREDPISU

§42

Je vhodné osvobodit nemovity majetek od dané z nemovitosti, pokud v zdsadé
veskeré uzivani tohoto majetku spoéivd v napliiovani uUcelu vefejné prospésnych sluzeb
popsaného v ¢lidnku 3 ndvrhu zdkona. Od dan€ by vSak nemél byt osvobozen nemovity
majetek, z néjZ plynou piijmy pouzivané NPO pro jeji vetejné prospésné tucely, ale ktery
neni piimo uzivan k naplitovdni téchto ucela.

Osvobozeni od dan€¢ by nemelo byt véci dvahy. SpiSe by bylo lepsi vyslovné
stanovit normy nebo kritéria pro osvobozeni od dané v nivrhu zikona. Muze-li NPO
prokédzat pfislusnym danovym tfednikim, Ze skutecnosti tykajici se jejiho nemovitého
majetku vyhovuji pravnim poZzadavkim na osvobozeni od dané, mélo by byt toto osvobozeni
provedeno. V takové situaci by nemélo prichdzet v Uvahu odmitnuti osvobozeni. Pokud
dafiovy tfednik nesprivné rozhodne, ze NPO nespliiuje vSechny pfisluiné zikonné
pozadavky, méla by byt zdkonem povolena moznost NPO odvolat se proti tomuto rozhodnuti
u soudu.

Navrh zikona miiZe pozadovat, aby byla o zidosti vyrozuména obec, aby
mohla, rozhodne-li se v tom smyslu, upozornit ifad, jemuz je Zddost podana, na existujici

skute¢nosti. Nicméné by se nemélo po NPO Zidat ziskdni souhlasného vyjddieni od obce.

§43

Pokud jde o osvobozeni od dané z prevodu nemovitosti, zdd se logické
osvobodit nejen pievody pii zakldddni NPO, ale i pfevody ve prospéch NPO provedené
kdykoliv poté. Osvobozeni by se mélo dile vztahovat na jakékoliv pfevody pti likvidaci,
kdy se majetek pievadi na jinou NPO nebo na orgin stitni spravy.

Mohlo by byt vhodné jasné stanovit, Ze osvobozeni od dédické a darovaci dan¢
se vztahuje nejen na majetek, ktery md byt vyuZivan ptimo pro Glely NPO stanovené v §
3, ale také na majetek, ketry muze byt uzivdn k ziskdni pfijma slouzicich dCelim NPO

stanovenym Vv § 3.
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§ 44

V otdzce osvobozeni od dané z piijmu je tfeba u€init zdsadni rozhodmuti o
postupu. (V tomto ohledu by se méla brit v ivahu posledni novela zdkona ¢. 586/1992 Sb.
ve znéni zakona ¢. 157/1993 Sb.)

VétSina vyspélych zemi tiplné nebo do zna¢né miry osvobozuje od dané ptijmy
z ¢innosti piimo souvisejicich s vefejné prospéSnymi ucely NPO (v tomto ptipadé ucely
podle § 3). Ceska republika by méla zvazit podobné osvobozeni od dang, aby tak byla
navrhovanym NPO poskytnuta rozumna prilezitost uspét. Prostfedky usetiené osvobozenim
od dané by obecné byly pouzity na rozvoj vetejné prospéSnych sluzeb NPO, ¢imz by se
snizily zdvazky stitu a s nimi spojené naklady.

Doporuc¢ujeme, aby byly NPO uplné osvobozeny od dané z piijmu v ptipadé
veskerych jejich Cistych piijma (véetné pifjmi z Cinnosti, pfijmt z investic, pfispévkd,
dari a dotaci) jinych nez piijmy z nesouvisejici podnikatelské Cinnosti. Viz komentaf k
témto podnikatelskym Cinnostem v § 34, obzvlasté ve vztahu k Cinnostem, které by nemely
byt povazovany za podnikatelské Cinnosti (nebo piijmy z nesouvisejicich ¢innosti).
Hospodateni s investicemi NPO by nemélo byt povaZzovano za nesouvisejici ¢innost, aby
nebyly pfijmy z pasivnich investic do cennych papird (dividendy a tdroky) nebo do
nemovitosti (pfijmy z prondjmu) povazovany za piijmy z nesouvisejici Cinnosti.

Jinymi slovy by dani z pfijmu meély podléhat pouze Cisté piijmy z
podnikatelskych ¢innosti, které nejsou pfimo funkcemi podle § 3, a které vyzaduji aktivni
ucast v podnikdni, které je svou povahou srovnatelné se ziskovou podnikatelskou ¢innosti.

Kritéria pro osvobozeni by méla byt v zdkonu jasné vymezena a nemeéla by byt
ponechdna na Uvaze dainovych tUfadd. Mélo by se vyzadovat, aby NPO pfedlozily zadost
s uvedenim skute¢nosti, a pokud tyto skuteCnosti odpovidaji pozadavkim pro osvobozeni
od dané, uvedenym v zdkoné, mélo by byt toto osvobozeni potvrzeno.

NPO by méla byt od dané osvobozena tak dlouho, dokud se nezméni zdkon a
dokud tato NPO plni své stanovené icely. Nemélo by byt potieba, aby NPO dokazovala,
Ze piijmy z ¢innosti osvobozenych od dané pouzila na tyto ¢innosti do ti let. Mélo by byt
povoleno vytvofeni rezervniho fondu nebo nadace (nebo investi¢niho portfolia) pro dosazeni
piijmu z investic, ktery by se pouZil pro ucely NPO. Osvobozeni od dané by predstavovalo
vylouceni dané spiSe nez odloZeni plateb dane.

Meélo by se vyzadovat, aby NPO predklddaly vyrocni zpravy vykazujici jejich

VI-32



finan¢ni operace, a aby hlasily jak}"kbliv Cisty piijem z nesouvisejicich podnikatelskych
¢innosti spolu s platbou dané z tohoto pfijmu. Ministerstvo financi bude muset stanovit
pravidla tykajici se t€chto zprdv a rozdéleni pfijmi a vydajd mezi Cinnosti osvobozené od
dané a nesouvisejici podnikatelské ¢innosti.

Pokud jde o dan z likvidacniho zistatku, mél by byt zistatek pievadény na
jiné NPO nebo na statni orginy od této dan€ osvobozen, protoze i nadale zistiva jeho uréeni

pro vefejné prospeésné ucely.

§45

Vzhledem k tomu, Ze ostatni organizace maji tficetidenni lhitu na registraci,
neni divod, pro¢ by tato Ihita méla byt v pfipadé NPO redukovana na 15 dni. MozZni by
jim meéla byt povolena Ihita delsi (napi. 60 dni).

V komentéfi k § 44 jsme jiz zminili myslenku, Ze by se nemélo vyzadovat, aby
NPO kazdorocné Zadaly o vyjimku z dané; Ze by nemélo byt nutné utratit vSechny piijmy,
protoze by NPO meélo byt povoleno (a spise by k tomu mély byt vedeny) vytvofit si rezervni
fondy nebo nadacni fondy; Ze rozhodnuti o osvobozeni od dané by meélo byt véci zdkona
a danych skuteCnosti, a nemélo by zilezet na uvaze; Ze osvobozeni od dané by mélo
spoc¢ivat spiSe v eliminaci dané neZz v jejim odkladu; a ze by mélo byt vyZzadovino

piedkladani vyrocnich zprav dafiovym dfadim.

Obecné ustanoveni

Je samoziejmé, Ze tato doporuceni musi byt posuzovdna v celém kontextu
danovych zdkoni a se zfetelem na zdanéni jinych, mozna srovnatelnych, subjektd, ¢imz
by se dospélo ke spravedlivému zdafiovacimu piistupu.

Vlada by také meéla zvazit, zda je rozumné a praktické povolit sice omezené,
av§ak podstatné odpisy z piijmid t€m darcim, ktefi piispivaji NPO, takze by jejich
zdanitelné piijmy byly sniZzeny o Castku jejich dard pfi stanoveni jejich plateb dané z
piijmu. Tyto odpisy by mohly byt omezeny na 10% az 15% darcovych celkovych hrubych
znaény prospéch. Udinek je takovy, Ze kazd4 darovand koruna je korunou pouzitelnou na

vefejné prospésné sluzby, pii€emz stit pfichdzi pouze o maly zlomek dané z této Cdstky.
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Dodatecna temata pro zaiazeni do niavrhu zikona

Moderni zdkony o NPO ¢asto pojimaji nasledujici temata a mélo by se uvazit

jejich zatfazeni do ndvrhu zdkona.

1. Ustanoveni upravujici transformaci stavajicich soukromych sdruzeni nebo

spole¢nosti na NPO a pfevod jejich majetku na tyto NPO.

2. Ustanoveni poZadujici, aby NPO vedla a zachovala tucetni knihy a zipisy
ze vdech schizi Clent, spravni rady a vybord a poskytla viem ¢lentim a ¢lenim spravni

rady pravo prezkoumat takové knihy a zépisy.

3. Ustanoveni umozZiujici ¢lenim a spravni radé pfijimat rozhodnuti
korespondencné mimo zaseddni (per rollam), a pofddat zaseddni prostfednictvim

elektronické hlasové komunikace.

4. Ustanoveni popisujici zpisob vytvéreni a ¢innosti vybori spravni rady.

5. Ustanoveni urCujici, Ze prodej nebo jiné naklddéni s majetkem ze strany
NPO vyZaduje pouze souhlas sprdvni rady, s vyjimkou pifipadu prodeje nebo jiného
nakladani s veSkerym majetkem nebo jeho podstatnou &asti, kdy je zapotiebi souhlas ¢lena
(pokud ma NPO ¢leny) - podléhajici souhlasu dalSich subjekti v piipadé transformovanych
RO a PO.

6. Ustanoveni popisujici pravni postup, ktery md byt zachovan pfi slu¢ovani

NPO, a pravni ucinek takového slouceni.

7. Ustanoveni urcujici, Ze ¢lenové, Clenové spravni rady, vedouci pracovnici
a zameéstnanci NPO neodpovidaji osobn€ za zdvazky vzniklé dané NPO v normdlnim chodu

¢innosti.

8. Ustanoveni urcujici, Ze ¢lenové spravni rady odpovidaji za (i) rozdéleni

majetku clenim, ¢lenim spravni rady, vedoucim pracovnikim nebo jinym soukromym
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osobdm a porusi tim zdkon nebo zakladatelsky dokument, (ii) pujcku Clenovi, ¢lenovi
spravni rady nebo vedoucimu pracovnikovi NPO, nebo (iii) pievod majetku kterékoliv osobé
odliné od véfitele v prubéhu likvidace NPO pied vypofddanim veSkerych znamych

zavazka NPO.
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CAST vII
ZAVER

Jak jsme uvedli vyse, ndvrh zdkona je cennym nastrojem k dosaZeni jeho cili.
Véfime, Ze ndmi navrhované zmény v této Zprdvé napomohou vyraznym zpusobem k
vytvofeni efektivnéj§iho fizeni a nejvhodnéjsich kontrolnich mechanismim pro rizné typy

NPO.

Tyto dvé piednosti pak (i) umozni vedeni jednotlivych NPO dosahovat pruznosti
a mit potfebnou volnost pii feSeni konkrétni problematiky jejich organizaci a tim pro NPO
vytvafet co nejlep§i piedpoklady k tspéchu, a (ii) zajisti sprdvny stupen kontroly a

prosazovani piislu$ného veiejného z4jmu.

Tyto zmény by se mély projevit ve zmirnéni obav ohledné¢ nepruznosti
nynéj$itho znéni ndvrhu zdkona, déle by se jimi zdroven mély odstranit obavy z toho, Ze by
statni vlastnik mohl byt zneuzit nebo Ze nékterd vedeni NPO by mohla vefejnému zdjmu
slouzit nespravné nebo neuspokojivé. Navrh zdkona s doporu€ovanymi zménami poskytne

dobrou prilezitost k vyjasnéni téchto obav.
Jak se uvadi vyse, jsme podle naSi smlouvy s USAID pfipraveni napomoci

Ceské republice vypracovat dopliiky k navrhu zdkona, aby vpfedu navrhované zmény se

uvedly do Zivota.
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VREe 3 L./ 93

V1adni{ navrh
Za&kon
ze dne

neziskovych préavnickych osobéch a
o zméndch a doplnéni nékterych pfedpisl o danich

Parlament se usnesl na tomto z&koné:

Cast prvni
Neziskova& pravnlckd osoba
Hlava prvni
Obecna ustgnoveni

§ 1

U&el zakona

Tento zA&kon upravuje vznik a postaveni neziskovych
pravnickych osob a podminky zm&ny rozpodtovych a pfispévkovych
organizaci na neziskové pravnické osoby.

§ 2

Neziskova pravnicka osocba

(1) Neziskovad pravnicka& osoba 3je pravnickd osoba zaloZena
za podminek stanovenych +timto zakonem (dé&le jen "neziskova
osoba").

(2) Neziskovd osoba peduje o humanitdrni, =zdravotni,
socidlni, wvzdé&lavaci, kulturni a dal3i potfeby obéant (Gcel
neziskové o;oby).

(3) Neziskovad osoba se nezaklad& za Gfelem dosaZeni zisku.
Veskeré jeji pfidimy slouZi k rozvoji Uéelu a &innosti, pro které’
byla zfizena.

(4) PFijem neziskové osoby ani Jjeho &ast nelze rozdélit
mezi tfeti osoby, nestanovi-li tento zAkon jinak. Vyjimky maZe
stanovit zvlastni z4akon. Odmé&fiovdni zaméstnancl neziskové osoby
je-upraveno zvlastnim zakonem?’,

(5) Stat neodpovida za zavazky neziskové osoby
a neziskovad osoba neodpovidd za zdvazky stéatu; vyjimku muze
stanovit zvlastni zékon.

*> Zakon ¢&. 1/1992 Sb., o mzd&, odmén& =za pracovni pohotovost
a o primérném vydélku, ve zné&ni zaAkona &. 590/1992 Sb.
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UCel neziskové osoby

(1) PNeziskovou osobu 1lze zaloZit pro poskytovani sluleb
verejnostl zejména v oblasti ekologie, humanitéarni péée, kultury,
normalizace a metrologie, socidlni péce, sportu a télovychovy,
védy, vzdélavani, zdravotnictvi, ochrany 2ivota a zdravi osob
(4el neziskové osoby). Ucel neziskové osoby vymezi zakladaci
listina nebo smlouva © zaloZeni neziskové osoby.

alternativa 1:

(2) Poskytovani sluZeb vefejnosti miZe byt vazano na splnéni
pfedem stanovenych a uveFejnénych podminek. Podminky mohou byt
upraveny v zakladatelské smlouvs.

alternativa 2:

(2) Poskytovani sluZebdb vetejnosti muZe byt vadzadno na splnéni
podminek; podminky mohou stanovit zvlastni zakony.

(3) Zakladaci listina, smlouva o zaloZeni neziskové osoby
nebo 2zvlasStni zadkon mohou stanovit povinnost neziskové osohbé
poskytovat vefejné sluZby.

(4) Na vykon cinnosti{ v ramci plnéni G&elu neziskové osoby
se nevztahuji{ pfedpisy o Zivnostenském podnikani~>

§ 4
Nidzev neziskové osoby musi obsahovat vyslovné oznadeni
"neziskovd pravnick& osoba", je? miZe Dbyt nahrazeno zkratkou
" "
n.p.o.".

Hlava druhéa

Vznik neziskové osoby

§ 5
(1) Nestanovi-1li z&kon jinak, mohou byt =zakladatell
neziskové osoby fyzické osoby s +trvalym pobytem Vv Ceskeé
republice nebo pravnické osoby se sidlem na Uzemi Ceské

republiky.

(2) Nevyplyvéa-1li z dalsich ustanoveni tohoto zakona néco
jiného, =zakldd4 se neziskové osoba smlouvou podepsanou v3emi
zakladateli. Podpisy zakladatell musi byt legalizovany=>.

3 Zakon g. 455 /1991 Sb., o Zivnostenském podnikani
(Zivnostensky zéakon).
2> Z&kon CNR ¢&. 41/1993 Sb., o ovérfovani shody opist nebo

kopie s .listinou a o ovéfovani pravosti podpisu obecnimi
irady a o vydavani potvrzeni organy obci a okresnimi ufady.

N
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§ 6

zakladatelska smlouva
(1) Zakladatelska smlouva musi obsahovat:

) oznaceni zakladatelt,

) nazev a sidlo neziskové osoby,

) i¢el neziskové osoby (§ 3 odst. 1)

) izemni plasobnost,

) podminky poskytovani vefejnych sluZeb,

) statutédrni orgédn neziskové osoby,

) podet .&lenlt spravni rady neziskové osoby (dale jen
"'gspravnf{ rada"),

) funkéni obdobi sprivni rady,

) zpusocb rozhodovani spravni rady

} vymezeni finanénich a majetkovych vkladl zakladatele,

) zpusob naloZeni s likvidaénim zdstatkem neziskové osoby a

) jména a bydlisté &lent spravni rady.

(2) Zakladatelskd smlouva miZe stanovit, Ze neziskova
osoba je opravnéna za podminek stanovenych timto zadkonem (§ 34
podnikat. Pfedmét podnikéni se vymezi v zakladatelské smlouvé.

(3) Zakladatelskia smlouva miZe urdéit, Ze neziskova oscba
vydad stanovy, které upravi vnit¥ni organizaci neziskové osoby
a podrobnéji nékteré zaleZitosti upravené v zakladatelské
smlouve.
§ 7

(1) Neziskovou osobu miZe zaloZit i jediny =zakladatel.
Zakladatelskou smlouvu nahrazuje zakladatelsk& listina.

(2) Zakladatelskad listina musi obsahovat stejné podstatné
c4dsti jako zakladatelska smlouva (§ 6 odst. 1).

§ 8
Zakladatelem neziskové osoby miZe byt rovnéZ stat, a to
i zvlasdtnim zakonem. Zvlastni z3dkon nahrazuje zakladatelskou
listinu.
§ 9

(1) Neziskovd osoba vznik& dnem, ke kterému byla zapséana
do obchodniho rejstfiku, nestanovi-li zvlastni z&kon, Ze se
neziskovd osoba do obchodniho rejstrfiku nezapisuje. Navrh na
zdpis do obchodniho rejstfiku musi byt podédn do 90 dnlt ode dne
zaloZeni neziskové osoby.

(2) Neni-li pfi zaloZeni neziskové osoby vyslovné urceno,
Y e se zakli&dd& na dobu urdéitou, plati, Ze byla zaloZena na dobu
neurcitou.

.



§ 10

(1) Do obchodniho rejstfiku se zapisuji tyto ddaje:

a) ndzev a sidlo neziskové osoby,

b) identifikacéni &islo,

c) Gcel neziskové osoby,

d) predmé&t podnikani,

e) jméno a bydlidté osoby, kterd je statutarnim organem
8 uvedenim zpisobu, jakym jednid jménem neziskové osoby,

f) jména a bydlisté &lent spravni rady,

g) nedotknutelny majetek (§ 21).

(2) Identifikaén{ ¢islc pridéli rejstfikovy soud. Potfebna
identifikacdéni ¢&isla =sdéli rejstfikovému soudu pfisludny orgéan
stdtni spravy.

(3) Opis z4pisu do obchodniho rejstfiku zasle rejstiikovy
soud do jednoho mésice ode dne z&pisu ministerstvu financi Ceské
republiky (dédle jen "ministerstvo"),

§ 11

(1) Ve vécech souvisejicich se vznikem neziskové osoby
jednaji do Jjejiho vzniku za neziskovou osobu jeji zakladatelé
nebo néktery z nich.

(2) Ze z&avazki, které pfevzall =zakladatelé nebo néktery
z nich za neziskovou osobu do dne jejiho vzniku, jsou zavazani
zakladatelé spoleéné a nerozdilnég.

(3) Zavazky a pohledavky vzniklé podle odstavce 1 pfechédzeji
na neziskovou osobu okamZikem Jejiho vzniku, pokud Je
neziskovd osoba do tfi mésicl neodmitne.

Hlava tfeti
Zru8eni a z&nik neziskové osoby
§ 12
(1) Neziskova osoba zanikda ke dni vymazu =z obchodniho
rejstfiku. Zaniku neziskové osoby predchazi jeji zruseni
s likvidaci.

(2) Neziskova osoba se zruiduje:

) uplynutim doby, na kterou byla zaloZena,
b) dosaZenim Géelu pro ktery byla zitizena,
)

dnem uvedenym v rozhodnut{ spravni rady
o zruSeni neziskové osoby,

d) dnem- uvedenynm v rozhodnuti soudu o zrudeni
neziskové osoby, jinak dnem, kdy toto rozhodnuti nabude

pravni ‘moci (§ 13) nebo


jmenustik
Rectangle

jmenustik
Rectangle


e) zamitnutim ndvrhu na prohldseni konkursu pro nedostatek
majetku.

(3) Nezbude-1i po ukondeni konkursniho Fizeni neziskové
osobé ZAdny majetek, =zruSuje se neziskovd osoba ukonfenim
konkursniho rizeni.

(4) Je-11 zamitnut névrh na prohléd3eni konkursu =z jiného
duivodu neZ pro nedostatek majetku neziskové osoby, nepovaZuije
se neziskovad osoba za zrusenou.

§ 13

(1) Soud miZe na nadvrh prokuratora (alt. okresniho dFadu)
nebo osoby, kterd osvéd&i pravni z&ajem, rozhodnout o zruSeni
neziskové osoby a o jeji likvidaci, jestliZe:

a) v uplynulénm roce se nekonalo zasedéani spravni rady
nebo nebyl Jjmenovan statutatni orgadn neziskové osoby,
kterému skonéilo funk&ni obdobi pFfed vice nef Sesti mésici
nebo

b) neziskovd osoba po dobu del3{ ne? Jjeden rok neprovozuije
Zadnou &innost,

¢) neziskovd osoba v pribéhu Sesti mésicl opakované
neplni svdj 1&el nebo povinnost poskytovat vefejné sluzby
(§ 3) anebo

d) pfi podnikatelské &innosti hrub& nebo soustavné porusuje
pravni predpisy.

(2) Soud mGZe prFed rozhodnutim o zruZeni spolecnosti
stanovit 1lhdtu k odstran&ni davodu, pro ktery bylo zruleni
navrieno.

Likvidace neziskové osoby
§ 14
(1) Dojde-1i ke zruSeni neziskové osoby, provede se jeji

likvidace.

(2) Vstup neziskové osoby do 1likvidace se =zapisuije do
obchodniho rejstfiku. Po dobu 1likvidace se uziva nazvu
neziskové osoby s dovétkem "v likvidaci.

(3) Z2apisem likvidace neziskové osoby do obchodniho
rejstrfiku pfech&zi plisobnost statutarniho organu na likvidatora.
Jméno likviditora se zapisuje do obchodniho rejst#iku.

§ 15
(1) - Likvidatora Jjmenuje spravni rada neziskové osoby.

Neni-li likvidator jmenovadn do 15 dnQ ode dne vstupu spolenosti
do likvidace, jmenuje likvid&tora soud na navrh prokurédtora.



(2) PEi likvidaci' neziskové osoby na zadkladé& rozhodnutf
soudu jmenuje likvidatora soud, ktery o zZrudeni neziskové osoby
rozhodl.

(3) Bez ohledu na zpisob urdeni likvidadtora maZe soud na
navrh osoby, jez na tom osvé&déi naléhavy pravni zajem nebo
prokuradtora, odvolat 1likvidatora, ktery poruSuje své povinnosti
a jmenovat nového likvidatora.

§ 16
(1) Likvidadtor ¢cini Jjménem neziskové osoby Jjen dkony
sméFujici k likvidaci neziskové osoby. PFi vvykonu této
puisobnost plni zavazky neziskové osodby, uplatiiuje pohledavky
a p¥ijiméd plnéni, zastupuje neziskovou osobu pfed soudy

a jinymi organy, uzavird smiry a dohody o zméné a zaniku prav
a zavazku.

(2) Zjisti-11 likvidadtor pfedluZeni likvidované neziskové
osoby, pod& neprodlené ndvrh na prohlaseni konkursu.

§ 17

Likvidator ozné&mi vstup neziskové osoby do likvidace vsem
znadmym vé&ritellm a zakladatell. Zarovefi je povinen zvefeijnit, Ze
neziskovd osoba vstoupila do likvidace s v¥zvou, aby vérfitelé
neziskové osoby a jiné osoby a organy, které Jjsou tim dotéeny,
pfihlasili své pohled&vky, popfipadé& jind prava ve lhaté, ktera
nesmi byt kratdi neZ tfi mésice.

§ 18

Likvidator =estavi ke dni wvstupu neziskové osoby do
likvidace 1likvidadéni 1déetni rozvahu a neprodlené ji prfedlozi
zakladateli. Soudasti likvidadni{ 1dé&etni rozvahy Jje 1 soupis
hmotného majetku neziskové osoby.

§ 19

(1) P¥i likvidaci Jje likvidator ©povinen postupovat rychle
a usporné.

(2) Je-1i zakladatelem neziskové osoby stat nebo obec, mé
zakladatel pFednostni{ pPravo na prevod hmotného majetku
neziaskové osoby nebo Jjeho c¢asti. Prednostni pravo musi
zakladatel vyuZit do 30 dntt ode pfedloZeni likvidadéni G&etni
rozvahy. VyuZije~1i =zakladatel pfednostniho préva, prevede
likvidédtor hmotny majetek nebo jeho &ast zakladateli beziplatnée.

(3) Likvidator zpené&Zi majetek neziskové osoby zpusobem
upravenym -v ustanovenich o vykonu rozhodnut{ soudem 3, popEt.
prodejem mimo draZbu.

2> § 323 a nasl. a § 335 a nasl. ob&anského soudniho fadu.
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§ 20

(1) Ke dni skondeni likvidace sestavi likvidator ucetni
zavérku a predlo3i ji spolu s kone@nou zpravou o prubéhu
likvidace zakladateli.

(2) Likvidaéni zUustatek je pFijmem zakladatele neziskové
csoby, nestanovi-1i zakladatelska smlouva jinak. Je-11
zakladatelem stat, Jje likvidaéni =zustatek pfijmem statniho
rozpodtu. Je-1i zakladetelem obec, je likvidaé&ni zistatek pfijmenm
rozpoc¢tu obce.

(3) V ptipadé, Ze Jje zakladatelem neziskové osoby okresni
ad, je likvidaéni zustatek pfijmem rozpoctu obce, na jejimZ
emi méla neziskova& osoba sidlo.

(4) Do 30 dnt po skondeni likvidace podéd likvidator
rejstfikovému soudu ndvrh na vymaz neziskové osoby z obchodniho
rejstfiku.

(5) Likvidadn{ ztGstatek podléhd dani z pfijmt*>. To neplatf{,
je-1i zakladatelem neziskové osocby stat.

Hlava ctvrta
Nedotknutelny majetek
§ 21

(1) Zakladatelskd smlouva nebo zakladatelskd listina mohou
ur&it okruh majetku neziskové osoby, ktery nesmi neziskova
osoba zcizit nebo zatiZit (nedotknutelny majetek).

(2) V¥jimku ze zdkazu podle odstavce 1 miZe povolit soud ve
vyjimedném piripadé, Ze neziskova osoba véc z nedotknutelného
majetku trvale nepotfebuje k plnéni svého ucelu. Navrh miZe podat
neziskova osoba.

(3) Byl-li né&vrh podany podle odstavce 2 zamitnut, lze je]
podat opétovné nejdfive po uplynuti Sesti mésici od zamitnuti
navrhu.

§ 22

(1) V pfipadé prevodu nedotknutelného majetku ma zakladatel
neziskové osoby pfednostni pravo na pfevod nedotknutelného
majetku. Neziskova osoba Jje povinna nabfidnout nedotknutelny
majetek pisemné. Na stat nebo obec se pfevede nedotknutelny
majetek beziplatné.

<> 7akon CNR &. 586/199%2 Sb., o dani z pFfijmt.
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(2) NevyuZije-li zakladatel pfednostni pravo podle odst
1 do jednoho mésice od dorudeni{ nabidky, zpen&Zi se nedotknuteln}
majetek v draZbé. Nepodari-li se majetek prodat ani v opakovane
drazbé, proda se mimo draZbu. \

§ 23
Neplatnosti préavniho tdkonu, ktery se t7ka nedotknutelného
majetku, se miZe domahat neziskovd osoba nebo stat. Za stat
v fizeni Jjednd prokurdtor. K neplatnosti pfihliZi soud i bez
navrhu.

Hlava pata
Organy neziskové osoby

Spravni rada
§ 24

(1) Spravni rada neziskové osoby (dédle jen "spréavni rada")
je nejvys83im orgédnem neziskové osoby. Do jeji plsobnosti patfi:

a) odmitnuti jednédni ucinénych zakladateli pfed vznikem
neziskové osoby,

b) schvalovédni stanov neziskové osoby a jejich zmén,

¢) schvalovani rozpoétu neziskové osoby,

d) schvalovani roéni Wcetni zavérky a vy¥roéni zpravy o
hospodareni neziskové oscby,

e) dohled na zachovadvani 1G¢elu, pro ktery byla neziskova

osoba zaloZena a rozhodovani o) pfedmétu
podnikatelské Cinnosti,
f) jmenovéani a odvoléavani feditele neziskové osoby a

stanoveni jeho mzdy,

g) jmenovédni a odvoléani{ prokuristy a stanoveni jeho platu,

h) rozhodovadni o zrud2eni neziskové osoby,

i) rozhodovani o) zménach zakladatelské smlouvy nebo
zakladatelské listiny,

j) udélovadni souhlasu se 2zcizenim, zastavenim & pronajmem
na dobu del3i deseti let nemovitého majetku neziskové
osoby,

k) rozhodovani o kooptaci novych &lent spréavni rady a

1) nakladani s nedotknutelnym majetkem (§ 21 a n=sl.).

(2) spravni rada nesmi zmé&nit udel neziskové osoby.

§ 25
(1) Spravni rada musi mit nejméné t¥i c¢leny a miZe mit
nejvySe -patndct Clenl. PoCet ¢&lend spravni rady musi byt beze
zbytku dé&litelny +tfemi. Clenem spravni rady m0Ze byt pouze
fyzicka& osoba.
' 8



(2) Funkéni obdobi &lent spravni rady je t¥ileté. Zakladatel
muZe stanovit p¥i zalozZzeni neziskové osoby délku funkéniho
obdobi o©dlidné, vizdy tak, aby funkéni obdobi bylo beze zbytku
délitelné tfemi. DoZivotni ¢lenstvi ve gpravni radé je
nepfipustné.

(3) Clenem spravni rady nesmi byt fyzicka oscoba, kterd je
v pracovneé pravnim nebo obdobném vztahu k zakladatell,
nestanovi-li tento zadkon Jinak. Clen Rady nesmi mit ZAdny ani
nepfimy finanéni zajem na &innosti neziskové osoby.

(4) Daldim Clenem spravni rady je fFeditel neziskové osoby
(dédle jen "Feditel"). Ustanoven{ odstavce 2 se nepouiije.

§ 26

(1) Prvni spradvni radu 3Jjmenuje pfi zaloZeni neziskové
osoby zakladatel.

{(2) Po prvnim Jjmenovani spravni rady se losem urdéi jména
jedné tretiny &lenl spréavni rady, jejichZz funkéni obdobi skonci
uplynutim prvni tPetiny funkéniho obdobi spréavni{ rady a jména
jedné tfetiny ¢&lend spréavni rady, jejichZ £funkéni obdobi skonci
uplynutim druhé tfetiny funkéniho obdob{ spravni rady (§ 25 odst.
2).

(3) Na mista upriazdnénd uplynutim funkéniho obdobi jmenuje
spravni rada p¥fed uplynutim funkéniho obdobi nové ¢&leny na
funk¢éni obdobi podle § 25 odst. 2. Na mista uprédzdnénid z jiného
divodu jmenuje spravni rada nové &leny na dobu zbyvajici do konce
funkéniho obdobi toho &lena, jehof misto se upréazdnilo.

§ 27

(1) Clenstvi ve sprdvni radé lze zastédvat neptfetrzité
nejvice ve dvou po sobé nasledujicich funk&nich obdobich.

(2) Dalsi funkéni obdobi muZe zapoclit nejdfive rok poté, kdy
skonfilo predchdzedjici funkéni obdobi.

§ 28
Clenstvi ve spravni radéd zanikéa:

a) uplynutim funkéniho obdobi,

b) dmrtim,

¢) odvolanim z divodd podle § 25 odst. 3. 0 odvoléani rozhoduje
na navrh spréavni rady nebo prokur&tora soud.

d) odstoupenin.
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§ 29

Clenstvi ve spravni radé& Jje vykonem vefejné funkce>’. Clenu
spravni rady pFislusi cestovni nédhrady®’. Cestovni nahrady
poskytne neziskovad osoba.

§ 30

(1) Spravni rada Jje usna8eni schopna, Jje-li pfitomna
nadpoloviéni v&tsina Jjejich clenu,.

(2) Spravni rada pfijimd rozhodnuti nadpoloviéni vétsinou
hlagi v3ech svych &lenl, nestanovi-1li zakon jinak.

Reditel neziskové osoby
§ 31 )

(1) Statutdrnim organem neziskové osoby je feditel.
(2) Reditele jmenuje a odvolava spravni rada.
(3) Spravni rada fPeditele odvola, jestliZe Feditel:

a) byl zbaven zplsobilosti k pravnim dkonim nebo jeho
zplusobilost k pravnim dkonim byla omezena,

b) byl pravomocné odsouzen pro trestny ¢in
spachany v souvislosti s vikonem funkce nebo pro imyslny
trestny &in

¢) je vydéledné& ¢inny ve stejném nebo ptibuzném p¥edmétu
éinnosti (§ 10 odst. 1 pism c¢c). Toto ustanoveni se
nepoufije v pripadé védecké, pedagogické, publicistické,
literarni a umélecké £innosti feditele.

(4) Spravni rada miuZe Feditele odvolat, jestliZe:

a) Peditel neni schopen pro nemoc vykonavat funkci po dobu
del3{ neZ 8Sest mésicu,

b) neziskovd osoba po dobu del3i ne2 +fi mésice neplni

idel, pro ktery byla ztizena,
c) se na tom usnese spravni rada hlasy v3ech svych ¢lent.

§ 32

Zvlastni zAakon muZe upravit strukturu orgidnd neziskové
osoby, jejich funk&ni obdobi a zplsob jejich vzniku odlisné.

3> § 124 odst. 2, véta prvni zédkoniku prace.
s> 7akon &. 119/1992 Sb., o cestovnich nadhradéch.

10



Cast druha

Zadsady ¢innosti neziskové osoby

§ 33

Finanéni zdroje neziskové osoby

Finanénimi zdroji neziskové osoby jsou zejména:

a) dary od fyzickych a pravnickych osob; pfedeviim prispévek
na €innost z nadaci, sdruZeni a statnich fondil,

b) dédictvi,

¢) pfijmy z viastni E¢innosti véetné pFijmi
z podnikatelské &innosti,

d) pfispévek na &éinnost z mistnich rozpoéti, :

e) pFispdvek ze statniho rozpoétu na financovani projektt
a Cinnosti.

(2) Zvlasdtni =zakon miZe neziskové osobé prikdzat pfijem,
ktery bude slouZit k financovani jejiho G&elu (§ 3).

Podnikéni neziskové osoby
§ 34

(1) Podnikatelskou <&innosti neziskovych o=o0ob se rozumi
soustavnd ¢&innost, kterid nenf{ v Dbezprostfednim vztahu k dfelu,
pro ktery byla neziskovad osoba z¥izena a kterd je vykonavana za
iCelem dosaZeni pfijml (pfijmy z nesouvisejici cinnosti).

(2) Podnikatelskd ¢&innost nesmi ohroZovat dc¢el neziskové
osoby.

(3) Neziskova osoba miZe vyvijet podnikatelskou Cinnost za
podminky, Ze pfFijem z této ¢&innosti slouZi k rozvoji ¢&innosti
bezprostfedné spojenych s napliovéanim Gdc¢elu, ke kterému byla
neziskovd osoba zPizena. Plnéni v rédmci podnikatelské &innosti
musi neziskova osoba poskytovat za ceny obvyklé v misté a v dobé
plnéni nebo spotfeby (ceny obvyklé na trhu).

(4) PFrijmy vysokych Zkol a nemocnic 2z vyzkumu provadéného
pro fyzické nebo pravnické osoby a pfijmy z vyzkumu provadéného
pro stdtni organizaci nejsou pfijmy z nesouvisejici ¢innosti.

(5) Za pFijmy z nesouvisejici ¢&innosti se povaZuji i pfijmy
ze zprostfedkovani reklamy.

11

&



V¥roéni zprava
§ 35

(1) Neziskova osoba vypracuje nejpozdéji do 1. Eervence
nésledujiciho roku vyroén{ zpravu o své €innosti a hospodafeni
(dale Jjen "vy¥roéni zprava"). 2Za vypracovani vyroé&ni Zpravy
odpovida feditel. .

(2) Vy¥rocni zpréva je kaZdému pfistupnad, kaZd¥ mid pravo do
ni nahliZet a pofizovat z ni vypisy.

(3) Ustanoveni{ zvlasStnich predpisli o ochrané& osobnich ddaiju
zustiavaji nedotdéena™’.

§ 36
(1) Vyroéni zprava obsahuije:

a) ptehled ¢innost{ vykondvanych neziskovou osobou
v kalendarnim roce s uvedenim vztahu k jejimu 1dcelu,

b) souhrn pfijmd a vydajlil neziskové osoby,

c) pfehled pFijmd v ¢&lenédni podle zdrojli (napf. dary,
dédictvi, vlastni vydé&le&nad &innost),

d) seznam darct, kteri pFispé&lli v ¢Eastce vyss
celkovych prijmd, a v¥se daru,

e) pfehled vydajlt v &lenédni na vydaje vynaloZené na plnéni
i¢elu neziskové osoby, vydaje na mzdy zaméstnancti, na
provoz neziskové osoby, neinvestiéni vydaje, investiéni
vydaje a ostatni vy¥daje.

f) sloZeni organt neziskové osoby,

g) vécné a ekonomické zhodnoceni podnikatelské cinnostl
neziskové osoby.

nez 10%

[¥N

(2) V seznamu dA&rct podle odst. 1 pism. d) se neuvede darce,
ktery pri darovéani poZada, aby nebyl uveden ve vyrocni zpravé.

§ 37

(1) Neziskova osoba je povinna sestavit za kaZdy rok rocni
iéetni zavérku.

(2) Roéni udetni zavérku a hospodafeni neziskové osoby za
pFisluidny rok pfezkoudi auditor®’. Roéni ucetni zavérka se uklada
u neziskové osoby.

(3) Ustanoven{ zvlastnich pfedpisd o kontrole zustavaiji
nedotéena®’.

7> Napt. zakon é. 256 /1992 Sh., fa) ochrané osobnich
idajt -v_informac¢nich systémech.

8> 74kon CNR &. 524/1992 Sb., o auditorech a Komofe auditord
Ceské republiky.

®> Napf¥. z&kon CNR &. 552/1991 Sb., o statni kontrole.

12



Cast tretd

Zména rozpodtovych a prispévkovych organizaci
na neziskové osoby

§ 38

(1) Zfizovatel rozpoctové nebo pFispévkové organizace (dale
jen ‘“"organizace") rozhodne i1 bez nAvrhu do 180 dnl ode dne
G¢innosti zAkona o tom, zda se z organizace stane neziskova
osoba. Ministerstvo miZe ve zvliadt odGvodnénych pfFipadech povolit
prodlouZeni lhlty.

(2) Soucdsti rozhodnuti podle odst. 1 musi byt i rozhodnuti
o nedotknutelném majetku (§ 21).

(3) Nedotknutelnym majetkem se pro 4&ely odst. 2 rozumi
majetek, ktery neziskovid osoba nezbytné potfebuje k plnéni iddelu
neziskové osoby (§ 3 odst. 1).

(4) Zflzovatel miZe soufasné& s rozhodnutim podle odst. 1
rozhodnout o vyélenéni ¢asti majetku, ktery zlustane ve
vlastnictvi stéatu; musi uréit organizaci, kterd bude k vy&lenéné
casti majetku vykonavat pravo hospodafeni.

(5) Navrh na vydéani rozhodnuti podle odst. 1, na jehoZ
zadkladé se organizace stane neziskovou osobou, miZe
ministerstvu podat organizace. Na rozhodovani podle odst. 1 a 2
se nevztahuji obecné predpisy o spravnim Fizeni *27,

§ 39

Spory mezi organizac{ a zfizovatelem vyplyvajici z § 38
zadkona rozhoduje ve spravnim fizeni?*?®> ministerstvo. U&astniky
tizeni isou organizace a zfizovatel. Proti rozhodnuti

ministerstva neprislusi opravny prostfedek.
§ 40

(1) ZFizovatel zaleocZi neziskovou osobu do +tFi mésiclh ode
dne rozhodnuti podle § 38 odst. 1, popf. podle § 39 zakona.
Majetek, ke kterému m& organizace prévo hospodatfeni, se dnem
vzniku neziskové osoby (§ 9 odst. 1) stdva majetkem neziskové
osoby.

) (2) Neziskovd osoba Jje pridvnim néastupcem organizace.
Organizace zanika& dnem vzniku neziskové osoby (§ 9 odst. 1).

(3) Zména vlastnictvi k nemovitostem se vyznadi v katastru
nemovitost{ do tf{ mésicl ode dne vzniku neziskové osoby. NAvrh
podé&va neziskova osoba.

[
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§ 41

(1) Zfizovatel miZe ve 1huté podle § 38 odst. 1 zakona
rozhodnout, Ze organizace bude v souvislosti se zaloZeninm
neziskové osoby sloucena nebo rozdé&lena. Ustanoveni § 38 a3 40
se pouziji pfiméfend.

(2) Rozhodnuti podle odsat. 1 mohou ucinit z¥izovatelé
dohodou. Dohoda uréi{, ktery zfizovatel bude =zakladatelenm
neziskové osoby.

(3) V souvislosti 8 rozhodnutim podle odst. 1 uéini
z¥izovatel opatfeni o majetku, ktery zlstane ve vliastnictvi gtatu
(§ 38 aodst 4).

Cast pata
Zména a doplnéni nékterych dafiovych pFfedpist
§ 42

Zakon CNR &. 338/1992 Sb., o dani 2z nemovitosti{ se mé&ni
a dopliuje takto:

1. V § 12 odst. 1 pism. a) se dopliiuje bod 3, ktery zni:

"3. jejichZ vlastnikem je neziskova pravnicka osocbha zFizend
podle zvléastniho z&kona*®=> a nevztahuji se na ni osvobozeni
podle § 4 odst. 1 zakona.".

2. V § 12 odst. 1 pism. b) se dopliiuje bod 6, ktery zni:

"6. jejichZ vlastnikem Je neziskovd préavnicka osoba?®=?
a nevztahuji se na ni osvobozeni podle § 9 odst. 1 z&kona.".

3. V § 12 se dopliuje odstavec 3, ktery zni:

"(3) Zadost o tlevu na dani podle odst. 1 pism. a) bod 3.
a odst. 1 pism. b) bod 6. dolozi poplatnik vyjaddfenim prisludné
obce. Spravce dané k tomuto vyjaddfeni p¥Fihlédne."

4. Odkaz pod &arou &. 19a) zni:

niea) 7Zakon &. /1993 Sb., o neziskovych pravnickych osobach
a o zménach a doplnéni nékterych predpisd o danich.".
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§ 43

Zadkon CNR &. 357/1992 Sb., dani dédické, dani darovaci
a dani z prevodu nemovitosti se méni a dopliiuje takto:

1. § 20 odst. 2 zn{:

"(2) 0d dané z prevodu nemovitosti Jjsou osvobozeny prevody
a prechody nemovitosti s souvislosti s rozdélovanim a sludovanim
obci nebo se =zménami jejich dzemi podle zvlaZtnich pFedpisi®’
a dale prevody u pfechody viastnictvi k nemovitostem
v souvislosti se zaloZenim neziskové préavnické osoby*=’>. 0Od dané
z pfFevodu nemovitosti jsou d&le osvobozeny prevody a pfechody
viastnictvi k nemovitostem p¥i likvidaci stétnich podnikd. Toto
osvobozeni se nevztahuje na pfevody nemovitosti pfi likvidaci
neziskové pravnické osoby.".

2. V § 20 odst. 3 se dopln{ vé&ta, kterd zni:

"0d dané dé&dické a dané darovaci{ jsou osvobozena beziplatni
nabyti majetku neziskovymi pravnickymi oscbami vurfena na rozvoj
jejich éinnosti."”.

3. Odkaz pod carou ¢&. 4a) zni:

"a=s> Zadkon ¢. /1993 Sb., o neziskovych pravnickych osobach
a o zméndch a doplnéni nékterych pfedpish o danich.".

§ 44

¢
=]
[

zakon CNR &. 586/1992 Sb., danich =z pfijma se m
a dopliuje takto:

1. Varinata I.:
V § 18 odst. 4 se doplni véta, kterd zni:

"U neziskovych pravnickych osob zFfizenych podle zvlastniho
zadkona*”®’ jsou pfedmétem dané piijmy (vynosy) < veskeré
¢innosti. ",

Varianta II.:
V § 18 odst. 4 se doplni véta, kterda zni:

"U neziskovych préavnickych osob z¥izen¥ch podle zvliédstniho
zdkona*72?’ Jjsou pfedm&tem dané pfijmy (v¥nosy) =z veskeré
¢innosti. Neziskovad préavnicka osoba miZe ZAadat podle zvlastniho
zAkona'?®*? o dlevu z dafiové povinnosti.".

15
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Varinata III.:
V § 18 odst. 5 se na konec véty pripojuii slova:

"a neziskové pravnické osoby zfizené podle zvlastniho
zdkona*”=’. Neziskova pravnick& osoba miZe Z&dat podle zvl&Ztniho
zadkona*”®’> o Glevu z datfiové povinnosti.",

2. V § 36 odst. 2 se doplni pism. e),které zni:

"e) 45 % z likvidaéniho ziustatku neziskové ©pravnickeé
ogoby*?=> . ",

3. Odkaz pod ¢Carou ¢. 17a) zni:

niva> 7akaon &. /1993 Sb., o neziskovych prdvnickych osobach
a o zménadch a doplnéni nékterych predpist o danich.".

4. Odkaz pod ¢arou &. 17b) zni:

"17»> zikon CNR 337/1992 Sb., o spravé danf{ a poplatkia ve
znéni zakona CNR &. 35/1993 Sb.".

§ 45

Z&akon CNR 337/1992 Sb., o spravé dani a poplatkd ve znéni
zdkona CNR &. 35/1993 Sb. se méni a dopliuje takto:

1.v § 33 se doplfiuje odstavec 16, ktery zni:

"(l6) Neziskovd pravnickad osoba zfizend podle zvlAastniho
zdkona®®’> podad pfihléd83ku k registraci u mistnd ptfislusného
spravce dané do 15 dnu od svého vzniku.".

2, Pri uplatnéni Varianty II. nebo III. bodu III.

§ 89 zni:
||§ 89

(1) Ministerstvo financi miZe na =zakladé 2adosti neziskové
pravnické osoby zaloZené podle zvlastniho z&kona*°=’ povolit
odklad dhrady dané =z prijma =z podnikatelské ¢&innosti za
pftedpokladu, Ze minimdlnéd 60 % téchto pfijmd bude slouZit
bezprostfedni finanéni podpofe 1GEelu, pro ktery je neziskova
pravnickad osoba zaloZena.

(2) Odklad podle odstavce 1 lze povalit na dobu nejvysSe +t¥i
let. '

(3) Splnila-1lil neziskovad pravnick& osoba stanovené podninky,
na jejichz zdkladé byl povolen odklad dGhrady dané podle odstavce
1 a pokracuje-1li v naplfiovani svého 4felu pod odobu dalgich
minimédlné dvou let po roce, v némZ ji bylo placeni dané odloZeno,
je od povinnosti doplatit dail osovobozena.".
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3. Odkaz pod Carou &. 5b) zni:

"sS®> 7zakon &. /1993 Sb., o neziskovych pravnickych oscbach

a o zménach a doplnéni nékterych prfedpist o danich.".

Cast sednd
Ustanoveni zavéreéna

. § 46
U¢innost z&kona

Zakon nabyvia U&innosti dnem 1. ledna 1994.
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USTANOVENI PRAVNIHO RADU PROVINCIE ONTARIO KANADA

(VITAH ZE ZARONA K "USTAVENI DOHLEDU V PRIPADECH, KTERE
VYZADUJI NAPRAVU SITUACE" - UVADENO JAKO PRIKLAD REGENI K TEXTU
NA STR. 4 ZPRAVY)

Osoby povérené sSetfenim

8. (1) Guvernér v Radé& miZe Jjmenovat jednu nebo vice
osob, aby provedly Set¥eni a podali zprdvu o kvalité ¥izeni
a spravy nemocnice, o kvalité péce o pacienty v nemocnici,

a o zachdazeni s nimi.

Pravomoci
(2) Osoba pové¥end Set¥fenim ma podle tohoto zdkona a

p¥edpisi pravomoci inspektora.

Branéni ve vykonu
(3) Nikdo nesmi branit osobé pové¥ené sSet¥Fenim ve
vykonu jeji Cinnosti nebo =zadrZovat nebo nicit, skryvat
nebo odmitat poskytnout informaci nebo véc poZadovanou
Set¥ici osobou pro GCely Set¥feni.

Podani zpravy
(4) Ministr za¥idi, aby stejnopis zpravy o Set¥eni
byl dodé&n ¥editeli nemocnice. 1981, c. 25, s. 1, part.

Nemocniéni dohlizZitel

9. (1) Guvernér Vv Radé muZe Jjmenovat nemocnié&niho
dohliZitele pro nemocnici, kde s ohledem na obsah zpravy o
Set¥eni podle paragrafu 8 co do kvality ¥izeni nebo spravy
nemocnice nebo o kvalité péce o pacienty v nemocnici, a o
zachdzeni s nimi, je Guvernér v Radé toho nazoru, Ze toto

jmenovdni je v nejlepsSim zdjmu veFejnosti.

Cekaci lhuta
(2) Guvernér v Radé& neprovede Jjmenovdni podle
odstavce (1) d¥ive, neZ t¥icet dnl po pFedloZeni zpravy o

Setfeni Guvernérovi v Radé.



Funkcéni obdobi
(3) Jmenovani nemocniéniho dohliZitele je platné do
doby, dokud neskonéi p¥ikazem Guvernéra Vv Radé.

-

W

Povinnosti nemocniéniho dohliZitele
(4) Nemocniéni dohliZitel Jjmenovany pro urcitou
nemocnici poskytuje rady a pomoc vedeni a spravci nemocnice
za Géelem zlepsSeni kvality ¥izeni a spravy nemocnice a péce
o pacienty v nemocnici, a zach&zeni s nimi.

Povinnosti vedeni a spravce
(5) Povinnosti vedeni a sprédvce nemocnice je p¥ijmout
a posoudit rady a pomoc nemocnicéniho dohliZitele,
jmenovaného pro danou nemocnici.

Jednani za vedeni, atp.

(6) V pf¥ipadé&, Ze nemocniéni dohlizZitel jmenovany pro
danou nemocnici pisemné pozadda, aby vedeni nemocnice nebo
¢lenové sdruZeni, které vlastni nebo ‘provozuje nemocnici,
uéinili dkon, ktery Jjsou oprdavnéni uc¢init, a podle nazoru
nemocniéniho dohliZitele to nevykonali, miZe nemocniéni
dohliZitel jednat za vedeni nebo ¢&leny sdruZeni, a tento
Gkon md stejnou uc¢innost, jako kdyby byl podle konkrétniho
pfipadu ucinén vedenim nebo ¢leny sdruZeni.

Jednani vedeni
(7) Béhem funkéniho obdobi nemocniéniho dohliZitele
jmenovaného pro danou nemocnici nebude Zadny udkon vedeni
nemocnice platit, jestliZe ho pisemné neschvali nemocnicéni

dohlizZitel.

Pravo pristupu
(8) Nemocnicéni dohliZitel jmenovany pro danou
nemocnici mé& stejnad prava jako vedeni a spravce nemocnice,
pokud jde o doklady, =zaznamy a informace vedeni a

nemocnice.



Zpravy
(9) Nemocniéni dohliZitel miZe ministrovi pod&avat
prubéZné zprdvy a podava Jje v takévé formé a takovym
zpusobem, s takovymi v nich obsaZenymi informacemi a v
takové dobé, jaké si ministr p¥eje. 1981, c. 25, s. 1,
part.

Ochrana pred osobnim rucenim

10. (1) Proti osobé& povéFené SetFenim nebo proti
nemocniénimu dohliZiteli, kte¥i byli jmenovédni podle tohoto
zdkona, se nevyvola Zaloba nebo jiné ¥izeni za Ukon ucinény
v dobré viFe p¥i vykonu nebo zamysSleném vykonu povinnosti
nebo zmocnéni podle tohoto z&kona nebo pFedpisl, nebo za
jakékoliv domnélé zanedbéani nebo nevykonani takovée

povinnosti nebo zmocnéni v dobré viFe.

Koruna neni zprosténa ruceni

(2) Odstavec (1) z duvodu odstavcl 5 (2) a (4) Rizeni
proti jednani Koruny nezbavuje Korunu ruceni za civilni
delikt, jehoZ se dopustili osoba pové¥ena Set¥enim nebo
nemocniéni dohliZitel, a kterémuZto ruceni by Koruna jinak
podléhala, a Koruna ruc¢i podle tohoto z&Kkona =za kaZdy
takovy civilni delikt stejnym zpusobem, jako kdyby odstavec
(1) nebyl byval zaveden. 1981, c. 25, s. 1, part.
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