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EXECUTIVE SUMMARY

Since 1984 the USAID Mission in El Salvador has provided grant support to improve the
administration of justice in El Salvador and has committed a total of $13.7 million. The major
components of the program include technical support for Judicial Reform, Judicial Protection,
Commission on Criminal Investigations, and Judicial Administration and Training. Under this
fourth component, USAID/E] Salvador has provided support to the Public Ministry (Ministerio
Publico).

The Public Ministry, an agency that is completely independent from the executive,
legislative and judicial branches of the El Salvador government, has been composed of two
independent organizations, the Fiscalla General and the Procuraduria General. The Procuradurfa
General provides legal assistance to persons with limited means (public defenders) and the
Fiscalla General (Office of the Attorney General) provides the court prosecutors (fiscales). Grant
support was provided during 1990 and 1991 to the Fiscalia General. Comprehensive training is
being provided to fiscales under the Judicial Administration and Training component of the grant.

USAID/EI Salvador, to provide ongoing planning and program support for improvement of
the El Salvador administration of justice, required an assessment of the operational capability and
effectiveness of the Fiscalia General in discharging its constitutionally mandated functions. The
assessment had the objective of generating recommendations for improving the efficiency and
effectiveness of the Fiscalia. The assessment was charged with identifying any problem areas,
making recommendations for program improvements, and identifying areas for administrative and
technical support.

CRIMINAL JUSTICE SYSTEM

The Salvadoran criminal justice system, to a large extent, represents an "inquisitorial"
model. Typical of such systems is the absence of a single office charged with the prosecution of
crime. The "accusatorial" systems of the U.S. and Puerto Rico are generally characterized by the
existence of one agency, usually part of the executive branch, which maintains virtually complete
control of the process at the investigation and the accusation stages. In the accusatorial system, the
role of a “passive" judiciary during the investigative stage is limited to the issuance of search and
arrest warrants, review of release and bond matters, constitutional issues concerning grand jury
conduct, the gathering of evidence at pretrial stages, and matters concerning the admissibility of
evidence and the conduct of the proceedings at trial.

The Salvadoran system, in stark contrast, is characterized by judges who are charged with
the actual investigation of crimes in formal judicial proceedings. Justices of the Peace and First
Instance judges are charged with the investigation of the criminal act and with deciding whether the
case goes to trial. The same First Instance judge will preside over the trial if a jury is called for, or
will actually decide the guilt or innocence of the defendant if that case falls within the broad
category of offenses that have been removed from the purview of the jury. This same judge passes
sentence as well.



The Second Instance judges are the intermediate appellate court between First Instance and
the Supreme Court and are quartered in the same places throughout the country as the First
Instances courts. Automatic review of all final judgements or verdicts, guilty and not guilty, is
required of the Second Instance courts.

In addition to the judiciary, until recently there were several separate police entities charged
with the investigation of crime: the National Police, the National Guard, the Treasury Policy, the
Commission on Criminal Investigations, and the Executive Antinarcotic Unit. With the peace
accords there is to be created a new National Civil Police. The National Guard and the Treasury
Police have ceased to exist as separate entities and the members of those organizations are in the
armed forces. The Commission on Criminal Investigations is attached to the Ministry of Justice.
The Executive Antinarcotic Unit is a specialized group of narcotics investigators attached
administratively to the Office of the President.

A group providing forensic medical services, the Institute of Legal Medicine, is currently
functioning under the administrative control of the Supreme Court. In addition there are two crime
laboratories, one under the administration of the National Police and the other with the
Commission on Criminal Investigations.

In 1991 the functions of the Fiscalia were significantly expanded to include the power to
"Direct the investigation of crime, and in particular of those criminal acts which must be submitted
to the criminal process” (Const. 1991, Art 193). The same Article provides for the creation of an
investigative branch and requires the Fiscalia to institute criminal proceedings on its own (in those
cases where it has jurisdiction) or upon complaint. These changes complement earlier statutory
provisions in the “Organizational Law For the Public Ministry"” (1990) granting broad oversight in
the investigative process to the Fiscalfa and requiring a more active role of the Fiscalia in the
judicial process.

As the situation exists now, in spite of the key changes in the legislation and in the
organization of the Fiscalia which is attempting to change its role in connection with criminal
investigations, the fiscal has remained a passive actor in most of the judicial process. Those
experts and consultants familiar with the Fiscalfa note that the fiscal usually only sees the case on
paper and that, consequently, it remains abstract. There is no aggressiveness or stake in the
outcome, nor is there any sense that the case represents a real event, a serious crime affecting
human beings and society. The ultimate long term success of fiscales performing as prosecutors
depends on changing this mentality and present methods. Some changes are necessary in the law
affecting the criminal process, but without a change in the underlying attitudes of the judges,
fiscales and defense lawyers, no real improvement is likely.

FISCALIA OPERATIONS

Of the total of 400 employees in the Fiscalia General, approximately 200 are Fiscales who
provide coverage of all courts in El Salvador. In addition to the traditional services provided by
fiscales to the public and to the courts, new programs have been initiated in recent years. The
Fiscalia, however, is not well equipped to provide enhanced services and meet its expanded
constitutionally mandated role. The main building that formerly housed the Fiscalia General in San
Salvador was damaged in the earthquake of 1986. The Fiscalia has been housed in another
building where only the top personnel have private offices. There is a general lack of
transportation, clerical support, and investigators.



In January of 1992 the Fiscal General (Attorney General), created a new department
charged with "crime prevention" activities, designed to become a significant part of the Fiscalfa.
To date the efforts of the Fiscalia Department of Crime Prevention have primarily centered around
newspaper ads warning people of street crime and advising them not to allow their children to be
alone in public. Ads have also been run describing the functions of the Fiscalfa and its new
programs. One of the major parts of this program is the planned development of an analytical
statistical base in order to obtain profiles of criminality in Salvadoran society and to be able to
better assess the functioning of the justice sector. The Assessment Team noted deficiencies in the
gathering of statistics in all components of the Salvadoran justice system. This basic lack of valid
or understandable data complicates any reform effort, whether legislative or internal/administrative.

The quality and quantity of services provided by the Fiscalia is directly dependent upon the
integrity, education, training, and experience of the fiscales, the frontline of the Fiscalfa General in
accomplishing its constitutional responsibilities. While there is organizational coverage of all the
courts, it is difficult to ascertain the caseloads, workloads, effectiveness, and efficiency of the
fiscal body. Improved Fiscalia personnel systems can increase the capabilities of the fiscales to
perform their duties in a changing justice system environment.

There is an organizational manual that dates from 1978 which is of little operational value to
the Fiscalia. In June of 1989 a functions pamphlet was adopted by the Fiscalia consisting of five
pages of text and samples of several forms. There are no written standards of professional or
ethical conduct. A manual could include standards of conduct and other aspects of employment
such as work standards, philosophy and objectives of the Fiscalia. The reproduction of pertinent
codes, forms and such other material would be helpful to the fiscales.

FINDINGS AND CONCLUSIONS

The El Salvador system of justice is clearly moving towards its own unique form of "mixto
moderno." The Constitutional Reforms give the Fiscalia the responsibility to conduct
investigations and the Fiscalia has formulated a plan to create an internal unit, the Organization of
Criminal Investigations. The Assessment Team was encouraged by the initiatives undertaken by
the Fiscalia to meet its constitutionally mandated responsibilities. Training programs provided by
the Judicial Reform Project's Center for Research and Training over the past year have clearly
affected the thinking and discussions surrounding judicial reform and the role of the Fiscalfa. The
outlook and attitudes of fiscales are, by and large, fairly progressive. Many serious issues remain
to be addressed, however. The major areas uncovered by the Assessment Team are summarized
below.

o Role of the Fiscales: In contrast to accusatorial systems of justice, the role of the
fiscales in El Salvador is a comparatively passive one. Investigations are
undertaken by the instructional Justices of the Peace and judges of the First
Instance. Fiscales are not proactive in the prosecution of their cases. While plea
bargaining and oral testimony of witnesses are permitted under the penal code, they
are not utilized. Coordination is weak between fiscales and the police and judiciary
and there is a lack of investigators and fiscales trained in conducting investigations.

o Personng] Issues: Some judges expressed the opinion that many fiscales are
uneducated, untrained and inexperienced. Personnel with the Commission of
Criminal Investigations and the Executive Antinarcotic Unit, however, stated that
there was good rapport and cooperation from the assigned fiscales. Fiscales



assigned to these areas have substantially higher salaries than the majority of
fiscales. Relatively few of the fiscales (an estimated 20%) have completed their law
school programs. Most fiscales are paid approximately 25% less than public
defenders and Justices of the Peace receive salaries that are double the salary for
fiscales. Incidenis of bribe taking are said to be widespread throughout the justice
system. Fiscales productivity is difficult to ascertain given the available statistics.

o Crime Prevention: The Department of Crime Prevention was in its initial months of
operation at the time of the Assessment study. Staff consisted of a program
coordinator, whose activities were oriented towards compilation of crime statistics,
analysis, and public information. Results to date of statistics collection and public
information dissemination efforts are inconclusive.

o Regional Office: A Eastern Regional Office was established in San Miguel to
improve rural operations. Fiscales assigned to the other rural courts are supervised
out of San Salvador. The Regional Office had fewer resources such as clerical
assistance, office equipment, transportation and office space in comparison with the
Fiscalia office in San Salvador. While conditions were far from ideal in San
Miguel, fiscales assigned to the Western Region have even less support.

o Records and Statistical Systems: The Fiscalia record systems substantially rely on
hand written documents. There are instances of written materials recopied by hand.
While case files contain substantial amounts of information that would be useful for
operations and overall Fiscalia policy development, there is no structure for
maintaining key information elements and this information is not readily accessible.

o Operations Manual: The Fiscalfa has a few documents that contain information on
the instruction and plenary phases of criminal cases processing and some
background information in judicial practices, but no comprehensive operations
manual. An operations manual should be developed and can address case
processing, legal references, orientation on the Fiscalfa, objectives of judicial
reform, standards of ethical conduct, and expectations of performance of duties and
measures of effectiveness.

o Training: The Judicial Reform Project Center for Research and Training has
provided an extensive training program for public defenders and fiscales over the
past year. This training has aided the fiscales to be aware of the Constitutional
Reforms and the evolving justice systems in El Salvador and in neighboring Central
American countries. Training, however, tends to be theoretical and faculty
members from South America are unacquainted with the possibilities of active case
prosecutions and elements of the El Salvador system such as jury trials.

EXTERNAL PROGRAM DEVELOPMENT

The Fiscalia, in order to increase its effectiveness and to undertake the major step of
conducting investigations, must have the support of the other components of the El Salvador
system of justice. Legislation and coordination are seen as the major avenues for Fiscalfa progress
in obtaining cooperation and support from other justice agencies as outlined below:

o Legislation: The Constitutional Reforms provide substantial latitude to the Fiscalfa
to reorient its operations. Given the customary practices of fiscales, additional
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impetus, encouragement, and authorizations are needed to facilitate the change
process. A major sign of support would be the legislation or authorization to
establish the Organization of Criminal Investigations (OID) within the Fiscalfa as
called for in the constitutional reforms. Other legislation could include increased
funding for the Fiscalia and could provide guidelines that outline duties of the
police, judiciary, and the Fiscalia in the conduct of investigations. Successful
prosecution of criminal cases and reduction of caseloads could be enhanced by
authorization for the expanded use of witnesses in jury proceedings, explicit
authorization for the fiscales to undertake investigations without the prior approval
of the court, clarifications on the use of no plea bargaining, and case dismissal by
fiscales (nolle prosse provisions), among others.

Coordination: Coordination is required with the law schools, National Civil Police
and the judiciary. The Center for the Judicial Reform Project, in its technical
assistance to reform law school curricula, can increase the awareness of law school
deans regarding the role of fiscales and their needs for training in forensic practices.
The Assessment Team recommends that the Fiscal General form high level
Commissions for Coordination with both the courts and the police.

INTERNAL PROGRAM DEVELOPMENT

For several of the recommendations presented below, the Fiscalia has taken steps for
implementation and the Assessment Team suggestions are directed to added support, project
orientation, and future project possibilities. For the most part, the implementation of
recommendations will require short-term and long-term technical assistance. The Assessment
Team recommends that all technical assistance be structured to assure maximum participation by
Fiscalia senior management and counterpart Fiscalia departments and divisions. The technical
assistance can, as appropriate, include hands-on involvement in studies and project implementation
activities as well as detailed briefings, training sessions related to technical assistance tasks, and
workshops and conferences related to technical assistance topics.

o

Administration Guidelines: The Ley Orgdnica del Ministerio Piblico (1990), the
statute that defines the specific duties of the Fiscalia, may require reform or
amendment to facilitate improvements in Fiscalia operation, training of fiscales, and
career development.

Training: Additional training, within and outside of the Fiscalfa, should be
undertaken to reinforce the implementation of changes in theory and practices and to
assist in the undertaking of additional innovations in support of the proposed
expanded role of fiscales in the justice system. These training possibilities include
the establishment of a Fiscalia Training Academy and related internal training
programs such as investigations techniques, presentation of legal argument, oral
questioning of witnesses and related duty-oriented training. The Assessment Team
recommends that training be country-specific to El Salvador in addition to exposure
of fiscales to theoretical legal concepts and practices in other countries.

Investigations Function: The Assessment Team recommends that the Fiscalfa
continue efforts initiated to establish within the Fiscalfa an auxiliary unit of
investigation, the Office for Criminal Investigations. Depending upon the quality
and size of the investigative resources of the to-be-formed National Civil Police,
between 40 to 200 investigators will be required within the Fiscalfa. The allocation



of additional resources to the Fiscalfa for the internal organization and training of
such a body of investigators will also be necessary. The provision of technical
assistance would aid the Fiscalia to organize an effective investigation unit through
the preparation of regulations and procedures for its operation.

Personnel and Fiscal Career Development: Approximately 85% of the Fiscalia
annual budget is committed to salaries for personnel, clear evidence that the Fiscalia

program is dependent upon the quality of its employees for the accomplishment of
its responsibilities. Issues to be addressed include salary equity, incentives for
fiscales to obtain law degrees, and a career track program.

Operations Manual: The development of an operations manual would require an
extensive review of operations, procedures, practices, performance measures,
standards of conduct, and organizational structure. Components of the operations
manual would include Fiscalfa philosophy and objectives, procedures, ethics,
expected performance and could provide basic legal reference materials.

Professional and Ethical Conduct: With the recently established Fiscalfa Office of
the Internal Auditor, now is the opportune moment to establish internal regulations
and standards of conduct applicable to the fiscales. These regulations can serve to
govern the investigations and administrative processes for the investigations to be
undertaken by the recently created unit.

Regions: The Assessment Team recommends that the Fiscalia continue its efforts to
regionalize operations. In 1992, the Western Regional Office will be established in
Santa Ana. Operations will then be directed regionally out of Santa Ana for the
west, San Salvador for the central part, and San Miguel for the east.

LONG-TERM TECHNICAL ASSISTANCE

The Assessment Team recommends that the foundation for improvement of the Fiscalia be
a two year technical assistance effort to develop and demonstrate the efficacy of proposed internal
- and external program actions. The effort can consist of the following components:

(o]

Legislation Review: Long-term team members can serve as staff support and to
coordinate short-term technical assistance to review legislation and develop new
legal proposals. Practices of the CORELESAL program (Revisory Commission on
Salvadoran Legislation) should be reviewed to guide the design of new efforts, the
relationship to counterpart officials, as well as the previous use of short-term
technical assistance.

Investigation Functions: A detailed study of investigation practices in El Salvador,
past and present, would provide valuable information for additional reform in the
court processing of cases. Such a study would be directly related to the
Constitutional Reforms and would aid in the implementation of new procedures
within the Fiscalfa.

Commissions for Coordination: Long-team technical specialists can serve a staff

function to support the work of the Commissions with the National Civil Police and
with the judiciary.
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o

External Training: Along with the Fiscalfa Coordinator for Training, the long-term
team can work with the Center for Research and Training and with law schools to
develop courses and academic curricula.

Regional Demonstration Project: A major focus of the long-term technical
assistance team can be the development and monitoring of a Regional
Demonstration Project. Operations oriented activities can be developed and tested
and can include operations manual design, introducing of investigation technology,
cooperation with police and the judiciary, performance standards, and the use of
statistics to improve operations and Fiscalia policy.

Fiscal Carcer Development: During the two year period, the long-term team can
work with the Fiscalia personnel committee to develop the fiscal career track and
provide supporting documentation. A regional demonstration project could provide
the proving ground for career track development.

Training Academy: The long-term team can provide technical assistance to the
Director of the Training Academy. Assistance will focus on procedures for design
of training programs, training evaluation, on-the-job training, and coordination of
external training programs and out-of-country training.

Technical Assistance Support: The long-term technical assistance team will require

-access to specialists to accomplish the long-term objectives. This support can take

the form of baseline studies and project designs that are accomplished before the
long-term effort is initiated. When the long-term effort is underway, additional
technical assistance support will be required for information systems development,
monitoring and evaluation, and procedures specialties such as juror management
and caseload management, among others.

RECOMMENDATIONS FOR IMMEDIATE ACTION

The following recommendations support the development and eventual implementation of
the long-term technical assistance effort. Baseline studies, designs, and any other procedural
recommendations that emerge from these immediate activities can, in turn, be tested in the actual
operations of a Regional Demonstration Project.

o

: The proposed study can address two major issues that
were identified by the assessment study: the nature of the work for the current
fiscales can be examined and case flow could be analyzed. To the extent that these
studies provide sound estimates of fiscal productivity, a baseline of data can be
established by which to measure the impact of program reforms, training, and
Fiscalia procedures changes.

Juror Study: The use of the five person jury is a unique aspect of the El Salvador
system of justice. A study of current practices could reveal interesting insights that
could be used to continue the trend to El Salvador justice reform.

Training Academy Design: A design is needed to guide the Fiscalfa and the long-
term technical assistance team to develop the Fiscalfa Academy. Components of
the design could include: Academy objectives, design for orientation training,
length of orientation segments, on-the-job training, mid-level training, personnel
and resource requirements, and other program aspects.

vii



Demonstration Project Design: This should be a major component of the overall
effort to improve the Fiscalfa. Initial work to ascertain the best demonstration site,
major demonstration objectives and related program issues such as coordination is
needed in order to construct the overall two year technical assistance project.

Design for Long-Term Technical Assistance for the Improvement of the Fiscalia:
Given the emphasis of the assessment study on the areas of coordination, training
and management information, a three person long-term technical assistance team
may be required. The proposed project design would address the objectives for the
improvement of the Fiscalfa, expected results and timelines, defined components,
use of demonstration efforts, and required resources.

viii



SECTION 1

INTRODUCTION

El Salvador, as many countries in Latin America, is undertaking a comprehensive review
and restructuring of its system of justice. This process has been underway, in an intensive and
focussed manner, for the past eight years. The peace agreement that was signed on January 16,
1992 and the reforms of the 1983 Constitution that were introduced through legislative decrees in
October 1991 and January 1992 also provide new foundations for improving the El Salvador

‘system of justice.

1.1 BACKGROUND

Since 1984 the USAID Mission in El Salvador has provided grant support to improve the
administration of justice in El Salvador. Following four amendments to the original grant,
USAIDV/EI Salvador has committed a total of $13.7 million. The major components of the program
include technical support for Judicial Reform, Judicial Protection, Commission on Criminal
Investigations, and Judicial Administration and Training. Under this fourth component, USAID/EI
Salvador has provided support to the Public Ministry (Ministerio Publico).

The Public Ministry, an agency that is completely independent from the executive,
legislative and judicial branches of the El Salvador government, has been composed of two
independent organizations, the Fiscalfa General and the Procuradurfa General. The reforms of
the Constitution provide for a third organization, the Procuraduria General de Derechos Humanos
(Human Rights).

In essence, the Procuradurfa General provides legal assistance to persons with limited
means (public defenders) and the Fiscalia General (Office of the Attorney General) provides the
court prosecutors (fiscales). Grant support to the Public Ministry was provided during 1990 and
1991 to the Fiscalia General. Comprehensive training is being provided to fiscales under the
Judicial Administration and Training component of the grant.

1.2 ASSESSMENT STUDY

USAIDY/E! Salvador, to provide ongoing planning and program support for improvement of
the El Salvador administration of justice, required an assessment of the operational capability and
effectiveness of the Fiscalia General in discharging its constitutionally mandated functions. The
assessment had the objective of generating recommendations for improving the efficiency and



effectiveness of the Fiscalfa. Among the areas and issues addressed by the assessment were the
following:

o San Miguel Regional Office operations

o Plans for incorporating the Commission on Criminal Investigations into the Fiscalia
General

o Case assignment, tracking and monitoring systems

o Observation of fiscales in the conduct of their duties to identify areas for
administrative support and training

o In-house standards of professional conduct

o Personnel management systems

o Plans for Fiscalia crime prevention activities

o Coordination mechanisms with police and courts

The assessment was charged with identifying any problem areas, making recommendations
for program improvements, and identifying areas for administrative and technical support.

1.3 ASSESSMENT PROCEDURES

The assessment of the Fiscalfa General was conducted by a three person team through the
A.LD. Regional Administration of Justice for Latin America and the Caribbean Project under
contract to the National Center for State Courts. The Team Leader was Leo T. Surla, Jr., an
economist and President of MetaMetrics Inc., subcontractor to the National Center for State
Courts. Mr. Tim Cornish, Senior Prosecutor-in-Charge, Special Investigations Division, New
Mexico Attorney General's Office, and Mr. Luis A. Feliciano Carreras, former Prosecutor General
of Puerto Rico, served as Prosecution Program Specialists. The data collection, interviews, and
draft report preparation were accomplished during a three and a half week period in March and
April of 1992. Mr. Cornish and Mr. Feliciano each spent two weeks in El Salvador, and Mr.
Surla was present in El Salvador for the entire three and a half week period.

The Assessment Team reviewed relevant reports, materials, manuals, and records.
Interviews were conducted with Fiscalfa personnel and personnel from the other components and
pertinent programs in the El Salvador system of justice. The Fiscalia also provided additional
statistics and information as requested by the Assessment Team.



SECTION 2

OVERVIEW OF THE FUNCTIONS OF THE FISCALIA GENERAL

The Fiscalia General is one of three totally independent branches known generically as the
Ministerio Publico. The other branches are the Procuraduria General which operates an
increasingly effective public defender's office and the Procuraduria de General Derechos
Humanos, a new organization established in the constitutional reforms of 1991. This latter
organization has been assigned the power to: "oversee respect for and guarantee of human rights"”
and "investigate of its own volition or upon complaint, cases of violation of human rights"
(Const.1991, Art 194).

2.1 CRIMINAL JUSTICE SYSTEM

The Salvadoran criminal justice system represents an "inquisitorial" model. Typical of
such systems is thie absence of a single office charged with the prosecution of crime. The so-called
"accusatorial” systems are generally characterized by the existence of one agency, usually part of
the executive branch, which maintains virtually complete control of the process at the investigation
and the accusation stages, and has the ability to significantly control post accusation processes
through the use of plea bargaining, witness immunity and nolle prosequil powers. In this
accusatorial system the role of a "passive" judiciary during the investigative stage is limited to the
issuance of search and arrest warrants, review of release and bond matters, constitutional issues
concerning grand jury conduct, the gathering of evidence at pretrial stages, and matters concerning
the admissibility of evidence and the conduct of the proceedings at trial.

2.1.1 Court System

The Salvadoran system, in stark contrast, is characterized by judges who are charged with
the actual investigation of crimes in formal judicial proceedings that are considered to be "open"
cases in the sense that an indicted or charged case is an "open case"” in the U.S. The same judges,
in El Salvador known as jueces de primera instancia® (first instance judge), are not only
charged with the investigation of the criminal act but with deciding whether the case goes to trial,
plenario. The same judge will preside over the trial if a jury is called for, or will actually decide the

-guilt or innocence of the defendant if that case falls within the increasingly broad category of
offenses that have been removed from the purview of the jury. This same judge passes sentence as
well.

1 Prosecutors can decide that there is insufficient evidence to prosecute a case.

2 The jueces de primera instancia often delegate to the jueces de paz. This latter office is also empowered by the
Code of Criminal Procedure to conduct the initial phase of any investigation unless the juece de primera
instancia chooses to involve himself (Art. 116).



The Jueces de Segunda Instancia are the intermediate appellate court between primera
instancia and the Supreme Court and are quartered in the same places throughout the country as
the primera instancia courts. Automatic review of all final judgements or verdicts, guilty and not
guilty, is required of the segunda instancia courts. There are also several opportunities for appeal
from interlocutory orders and the fiscal can appeal for or against pretrial dismissals
(sobreseimiento) as well.3

2.1.2 Police

In addition to the judiciary, until recently there were several separate police entities charged
with the investigation of crime: the Policfa Nacional, the Guardia Nacional, the Policia de
Hacienda, the Comisién Especial para la Investigacién de Hechos Delictivos and the Unidad
Ejectiva Antinarcotrdfico. With the Acuerdos de Paz (Peace accords) there is to be created a new
civilian police, Policfa Nacional Civil, which is to come under the administrative control of the
Department of the Interior, a cabinet level ministry which is part of the executive branch of
government. The Policfa Nacional Civil will be composed of a majority of ex-Policfa Nacional
and FMLN members. It is expected that there will be an equal number of individuals new to police
work and an undetermined minority of ex-Policfa Nacional and FMLN in the new Policia
Nacional Civil.

The Guardia Nacional and the Policfa de Hacienda have ceased to exist as police and the
members of those organizations are strictly in the armed forces. The Comision Especial Para la
Investigacion de Hechos Delictivos is expected to be transferred from the Ministry of Justice to the
Fiscalfa. The exact timing of the transfer is unclear, but it may not occur until the end of the
Cristiani Administration, i.e., mid-1994. The Unidad Ejectiva Antinarcotrafico is a specialized
group of narcotics investigators attached administratively to the Ministry of the Presidency and has
an impressive record of successes.

2.1.3 Investigation Resources

A group providing forensic medical services, the Instituto de Medicina Legal, is currently
functioning under the administrative control of the Supreme Court. In addition there are two crime
laboratories, one under the administration of the National Police and the other with the
Commission on Criminal Investigations (Comisién Para la Investigacién de Hechos Delictivos).
The Commission on Criminal Investigations'is widely recognized in El Salvador and in Central
America for the quality of its investigative work.

3 Not to be confused with sentencia in Spanish which means the determination of guilt or innocence.



2.2 REFORM AND ISSUES

In 1991 the functions of the Fiscalfa were significantly expanded to include the power to
"Direct the investigation of crime, and in particular of those criminal acts which must be submitted
to the criminal process” (Const. 1991, Art 193). The same Article provides for the creation within
the Fiscalfa of an investigative branch and requires the Fiscalia to institute criminal proceedings on
its own (in those cases where it has jurisdiction) or upon complaint. These changes complement
earlier statutory provisions in the "Organic Law For the Public Ministry" (1990) granting broad
oversight in the investigative process to the Fiscalfa and requiring a more active role of the Fiscalia
in the criminal process.

There are many factors which militate against the speedy and efficient resolution of cases in
the present system. The judge, theoretically, is required to be neutral and is not an advocate in the
sense of the U.S. prosecutor. The judge must conduct the investigation by means of written
orders and must share these orders with the fiscal and the defense. He must comply with the
written requests of the fiscal and the defense at the investigation (instruccion) phase or risk being
appealed. There are many opportunities for interlocutory appeal, opportunities that can delay cases
at the virtual whim of a party.

Neither the fiscal nor the police have the ability to collect legally admissible proof on their
own and any investigation that they choose to undertake without a judge's specific order is purely
"administrative.” These investigative results have no legal value unless validated by the court in a
laborious and time consuming process. However, there are certain aspects inherent in the
Salvadoran system that could provide a great deal more flexibility than is presently evident.

2.2.1 Role of the Fiscal

The fiscal, somewhat erroneously translated as "prosecutor,” occupies an anomalous
position in the criminal process. Before the recent statutory and constitutional changes, the fiscal
was the traditional "guardian of legality" in the criminal process which has existed in most Latin
American systems since colonial times. Fiscales generally exercised an obstructionist legal or
review role when acting at all. The exception, of course, was and continues to be the role at the
Audiencia Publica or jury trial as an advocate for the "interests of the state.” This factor makes
the Salvadoran Fiscal somewhat unique as an active, aggressive participant in the process and has
existed in the country since the turn of the century.

The Ley Organica del Ministerio Publico (1990), the statute that defines the specific duties
of the Fiscalia, now requires the Fiscalia to "exercise penal action at its own initiative or upon the
petition of a party" (Art. 3, Section 3, Ley Organica del Ministerio Publico). Section 10 of the
same Article requires the Fiscalfa to join as a party in all criminal cases that come to its attention.
Section 22 requires the Fiscalia to "organize and direct entities that specialize in the investigation of
crime."



These provisions, together with the 1991 amendments to the Constitution, are commonly
considered by virtually everyone interviewed by the Assessment Team as important moves towards
a more modern "mixed" system. The "Mixto Moderno" system (that is in place or evolving
elsewhere in Latin America and Europe) proposes that the prosecutor have a monopoly over
investigation and charging decisions in somewhat the same way a prosecutor operates in the U.S.
and places less emphasis on the traditional role of the fiscal which is to assure the legality of the
judicial process. The role of the judge would no longer be that of primary investigator.

2.2.2 Fiscalia Organization.

The actual daily work of the Fiscalia in the courts is carried out by the Fiscales Adscritos
and the Fiscales Especificos. Fiscales Adscritos generally are assigned to a particular Juzgado
de Primera Instancia® and are required by the Ley Organica to attend its sessions daily.
Fiscales Adscritos are also assigned to one or more Juzgados de Paz (Courts of the Justices of
the Peace). Experienced fiscales are assigned to the appeals courts, Juzgados de Segunda
Instancia (Camaras).The Fiscales Especificos are generally not assigned to any particular court.
They are largely considered more experienced and are assigned according to exigency or
importance to cases within their particular group's region.

Within the Fiscalia there exist four divisions that are primarily or significantly involved in
the prosecution and/or investigation of criminal cases. The Penal Department, Departamento de lo
Penal, handles most ordinary criminal mattersS and is a part of the Division for the Defense of
the Interests of Society. The Department is divided into seven grupos. Each group is presided
over by a Jefe de Grupo who supervises the group and is responsible for tracking cases and the
movements of fiscales as well as assigning the work of the "especificos.” Each group consists of
from ten to fifteen especificos and 15 or so adscritos. These group leaders and the department
heads also handle cases according to need and case importance. One group is located in San
Miguel and serves the eastern part of the country’ and the other groups are located in the capital.
A new regional office is proposed for the western region and will be located in Santa Ana.

The second division involved in criminal matters is the Unidad de Derechos Humanos or
Human Rights Division which serves under a special Deputy Fiscal for Human Rights. This
division was established in 1986 and now handles six hundred cases a year of diverse profile that

4 The juzgado de primera instancia is roughly equivalent to a court of general jurisdiction, with the key
difference that these courts and their inferiors, the juzgados de paz, actually carry out the investigation, the
instruccion criminal.

5 The Fiscalfa does not get involved in all criminal matters, such as misdemeanors and minor felonies. The
more serious or those offenses that are considered to cause the greatest social harm (trastornos sociales) are
chosen by the Jefes de Grupo.

6 The team members attended a vista publica or jury trial at Zacatecoluca where the head of the Criminal
Division, Lic. Arturo Cruz Delgado, presented a case against a soldier who was accused of multiple
homicides.

7 Although some of the fiscales live in San Salvador and commute daily to their post.



generally have little to do with the usual definition of human rights as pertaining to life, liberty, and
freedom of speech and association. That division's emphasis at the present time appears to be on
child abuse and rape and not the type of official misconduct one commonly associates with human
rights abuses. This division consists of 17 fiscales including a director and 16 especificos. There
is overlap in the functions of the first two divisions in that the same crimes are basically addressed
and the Human Rights Division may handle the more serious or sensitive cases.

The third division is the Narcotics Unit or Unidad Antinarcotrdfico consisting of 7 fiscales
who work with the special narcotics unit, Unidad Ejectiva Antinarcotrdfico now serving under the
President's Office. The Narcotics Unit focuses on those cases under investigation by the Unidad
Ejectiva Antinarcotrdfico. Fiscales in other division can undertake those narcotics cases in their
assigned courts.

A fourth division is the Departamento de Procuracidn, a part of the "Defense of the

Interests of the State Division" or Division Defensa de Los Intereses del Estado which in general

- collects debts owing to the state. The Departamento de Procuracion, however, represents the state

in the Cortes de Cuenta in cases involving theft or embezzlement of public funds, peculado. Two

fiscales are directly involved in this process and the division gets little support from any

investigative branch and must rely on government auditors for collection of evidence and its
analysis.

2.3 CRIMINAL PROCEDURE

In basic terms the Salvadoran court procedural system resembles those extant throughout
the rest of Latin America since colonial times. Consequently, and as one might expect in a system
that has remained virtually unchanged in its basic philosophy, judges and fiscales have certain
attitudes that are resistant to change or even to new techniques. There are, however, significant
differences between the Salvadoran system and other inquisitorial systems that affect training
imperatives and legislation initiatives.

2.3.1 The Jury System

The institution of oral proceedings before juries to decide the guilt or innocence of the
defendant is traditional to the Salvadoran system and has existed for many years. This fact is of
enormous potential import to any training design or reform effort because Salvadoran lawyers are
not as instinctively leery of oral proceedings and jury trials as lawyers in other Latin American
systems. In practice this system has been weakened of late by the removal of certain serious
crimes from the purview of the jury. All crimes that are punishable by a sentence of three years or
more except kidnapping, drug trafficking in all its diverse forms, rape, larceny, fraud and robbery
are triable before a jury (Art. 317, C.Pr.Pn.).



The significance of the existence of the jury in terms of planning of Fiscalfa programs is
equal to the importance of the recent changes in the Constitution and the Code of Criminal
Procedure of the Fiscalfa role in investigations. However, it should be emphasized that those
involved in the system — the judges, the fiscales and the defense attorneys — are wed to the
traditional civil law/Napoleonic methods of case presentation which center the case around the
instruccion phase where the judge laboriously executes an excessively formal investigation of the
case by means of written diligencias, resoluciones, and requerimientos in order to arrive at a
conclusion as to whether to go to trial. This emphasis on the instruction phase to the exclusion of
the presentation of oral evidence at trial and extensive non-judicial investigation before the initiation
of formal proceedings, forces the process to be excessively slow and rigid.

During its interviews with various judges and fiscales and in visits to the courts to view
actual proceedings, the Assessment Team learned that the provisions governing the presentation of
oral evidence to the jury (Art 350-355) are uniformly ignored. Instead, a synopsis of the file
containing the statements of the witnesses is read to the jury by an employee of the court and then
the lawyers are allowed to argue the case. The judge, who is supposed to control the proceedings,
allows broad latitude in the arguments, including the argument of extraneous matters that are
completely irrelevant to the issues.

2.3.2 Investigation Prior to Initiation of Formal Proceedings

The investigation of crime prior to initiation of the instructional period is limited. Except
for the Unidad Ejectiva Antinarcotréfico, there is little undercover investigative work or proactive
investigations of cases in the process of being committed. Most investigations are "reactive,” that
is they occur after the commission of the crime.

Where the crime comes to the attention of the authorities, whether the police or the court, it
must be filed with the court. Thus it is generally the justice of the peace who conducts the crucial
initial part of most investigations. With the formation of the new organizations specializing in
criminal investigations, more proactive investigations are becoming more frequent, at least in the
more complex crimes or those of greater importance to the Commission on Criminal
Investigations.

2.3.3 Initial Proceedings.

Attached to this paper as Annex III are flow charts of the course of the two types of
criminal cases. These charts include time limits for the various steps of a criminal case. In practice
these time limits are rarely complied with and at least 40% of all criminal cases are pending more

than five hundred days after their initiation.8

8 Diagnostico Sobre El Organo Judicial en El Salvador, FIU, San Salvador, 1987. More recent information on

processing time is not available.



The initiation of a criminal case begins with a complaint to a court, usually a juez de paz,
on the part of the police, a private individual, or the Fiscalia. The present code of criminal
procedure does not require the police or any individual to complain first to the Fiscalfa. Nor does
the absence of a fiscal affect the actions of the court or suspend proceedings at this stage? (Art
118 C. Pr. Pn.). Hence criminal cases can be and usually are initiated without any type of
screening process by the Fiscalfa and are filed directly with a court.

From the initiation of the judicial inquiry to the determination of cause for trial, elevacidn a
plenario or dismissal, sobreseimiento, the usual period is 90 days which can be enlarged to 120
days. This period, according to those familiar with the actual operation of the system, is not often
complied with. For most crimes punishable by more than three years incarceration, there is no
pre-trial right to bond. There is also a general opinion that most pre-trial detainees who are kept in
custody after the time limit runs out are unable to avail themselves of habeas corpus type
proceedings through lack of legal representation.

The initial period is dedicated to the gathering of evidence through the use of written orders
from the judge on his own volition or on written petition of the parties. Statements of witnesses
are taken after notification and are written even though the code allows statements to be recorded.
Fiscales often do not attend these diligencias (proceedings) thus missing the opportunity to judge
the evidence first hand or to conduct on site questioning themselves; instead they propose written
questions later.

Another rather modern provision in the code of procedure is Art 97 C. Pr. Pn. which
allows a judge to close the proceeding to the public. This power, if properly used, would allow
the use of at least some proactive investigation, at least where the defendant's identity is not
sufficiently clear to require making him a party (or where the criminal nature of the conduct is not
yet clear). This provision is particularly important in more complex cases where evidence could
disappear or the witnesses could be subject to intimidation or physical violence.

There is excessive reliance on formal evidence gathering at the instruction phase via written
request and orders. The instruction judge is the only person who can collect valid proof, including
the ordering of special procedures such as toxicology tests and the like. The emphasis from the
point of view of the fiscales, is on this stage and their activity, with the exception of special units
like the narcotics group that works closely with the investigators of the Unidad Ejectiva
Antinarcotréfico, is best characterized here as second guessing the judge.

2.3.4 Trials

The instructional period is closed by the issuance of an order of dismissal, remission10
(archivo), or auto de elevacion a plenario. In the later event the case is considered ready for trial.
However, the judge need not find that all possibilities for the gathering of evidence have been

9 Which, at the initiation of the case is usually the juez de paz.
10 Case is held pending receipt of additional information or evidence.



exhausted, only that there is enough evidence to go forward, that the evidence has "clarified the
deeds" enough so that dismissal is not justified.

After appeals from this decision are exhausted, or the time for taking an appeal has run out,
the parties have eight days in which to request the gathering of more evidence (C.Pr.Pn. Art. 300).
This must occur in public proceedings and all parties must have notice. The parties have the
opportunity to conduct a species of cross examination in these proceedings by means of
propounding questions through the judge, repreguntas. It is not known how often the fiscales
appear at these proceedings although the Assessment Team learned that fiscales often don't attend.
There is no prohibition against preparatory interviews or the "administrative” investigation of the
case throughout these periods.

Non-Jury

After the eight day period is exhausted, in the case of non-jury proceedings, the parties are
given six days to submit their arguments, which are both legal and factual. The parties are subject
to fines of up to one hundred colones in the event they fail to submit arguments, alegatos del bien
probado. Thereafter, the judge has thirty days to study the case and issue his judgement,
sentencia (Cap Il C.Pr.Pn.).

Jury

In the cases of matters that are tried by the jury, after the passage of the eight days of the
probatorio the court must proceed to create a summary of the case, a questionaire for the jurors
and the "lottery” of names from which they will be chosen (insaculacion). In the same judicial
order the judge must fix a time and place for jury selection. The names of the list of jurors selected
for the venire!! are known only by the judge and the court employee who picks them from the
urn. Immediately after the venire is chosen, the judge must set a time and place for the trial and
notify the jurors. This date must not be more than fifteen days after the selection of the venire.

On the day of trial, a jury of five persons is chosen after voir direl2 of a limited nature by
the judge. The parties may challenged for cause which includes any reasonable grounds based on
lack of impartiality. The parties, however, do not question the jurors, only the judge does!3 (Cap
VI C.Pr.Pn.).

After installation of the jury and the giving of an oath, a court employee reads the synopsis
of the case that the judge prepares at the end of the probatorio and the parties each have two
opportunities to argue the case to the jury. There exist rather extensive opportunities in the Code
for the presentation of oral evidence at the instance of the judge or the parties at this stage. In

11 A venire is the panel from which the ultimate jury members are chosen

12 The process of questioning and selecting jury members.
13 This is similar to the limited voir dire allowed in many U.S. courts.
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practice this almost never occurs according to the interviews conducted by the Assessment Team
and by observations. This indicates a mentality in the fiscales and the defense that is still wed to
the colonial system of an overly formal, written process.

The instruction of the jury is meager by U.S. standards but probably appropriate for
Salvadoran jurors. The jury's verdict need not be unanimous. Only three of the five must vote a
certain way and deadlock is not possible.14 After the jury renders its verdict of guilty or not
guilty, the court has thirty days within which to issue judgment regarding definition of the crime
according to statutes and to impose a sentence.

2.4 FISCALIA SUMMARY

As the situation exists now, in spite of the key changes in the power and character of the
Fiscalia which should fundamentally change its role in connection with the police investigation, the
fiscal has remained a passive actor in most of the process. Those familiar with the Fiscalfa such as
outside experts who have provided training, note that the fiscal usually only sees the case on paper
and that, consequently, it remains abstract to him. There is no aggressiveness or stake in the
outcome, nor is there any sense that the case represents a real event, a serious crime affecting
human beings and society. The ultimate long term success of fiscales reforming as prosecutors
depends on changing this mentality and present methods. Some changes are necessary in the law
affecting the criminal process, but without a change in the underlying attitudes of the judges,
fiscales and defense lawyers, no real improvement is likely.

14 If a juror refuses to vote his vote is registered as a guilty vote and he can be fined 100 Colones. C.Pr.Pn. Art
336.
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SECTION 3

FISCALIA OPERATIONS

The Fiscalfa General provides fiscales to cover all courts in El Salvador. In addition to the
traditional services provided by fiscales to the public and to the courts, new programs have been
initiated in recent years and the constitutional reforms have conveyed increased responsibility to the
Fiscalfa for the conduct of criminal investigations.

3.1 EASTERN REGIONAL OFFICE - SAN MIGUEL

The Assessment Team visited the regional courts and the Office of the Fiscalia in San
Miguel in the eastern part of the country. The visit included an audience with the Jueces de
Primera Instancia and Segunda Instancia, a tour of the court facilities and an interview with the
Coordinator of the Regional Office and two fiscales. The team observed the following.

The offices of the Fiscalia appeared to be impoverished. Legal reference materials were
located in the Coordinator’s office and were almost non-existent. There is a copying machine, but
this is apparently not available for copying of court files. The courts are located directly across the
street from the Fiscalia. The hours of the Fiscalfa in San Miguel conform to the court hours which
are 8:00 am to 1:00 pm, six days per week.1>

The court files exhibited many pleadings filed by the fiscales that were hand written. The
team was also told that many times the fiscales had to copy pleadings manually.

The team learned that many of the fiscales that work in the San Miguel office live in San
Salvador. Moreover, these employees, who must commute up to four hours a day must do so at
their own expense.l6 The Fiscalfa has only three operating vehicles in San Miguel and a similar
number in San Salvador. The team learned that the jueces de primera and segunda instancia are
to receive 166 new vehicles this year together with sufficient monies for gasoline and maintenance.
In contrast, the Fiscalia is to receive six new vehicles.

The fiscales that were interviewed were young and were not licenciados. One of those
interviewed, an especifico who is therefore assigned more important or complex cases, was not a
lawyer and had been a fiscal only a short time. There appear to be no criteria for the elevation of
these individuals. There are no tests or other objective uniform means of deciding on

15  The hours for the courts and the Fiscalia in San Salvador are 8:00 am to 4:00 pm. Outside of San Salvador
court hours are the same as in San Miguel.

16  For those stationed in San Salvador and covering other courts outside of San Salvador there is per diem of 15
Colones per day, about $1.90.
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advancement. Indeed the judges in the regional courts voiced the opinion that there were many
cases where fiscales adscritos were promoted to especificos too soon and without sufficient
experience.

The judges also commented that there is a high turnover rate among the fiscales, hardly
surprising considering salaries and working conditions in San Miguel. In an interview in San
Salvador, members of the public defender's staff stated that there is no possibility for those fiscales
assigned to the San Miguel office to continue their studies after joining the Fiscalia. They are
given, in effect, the choice of working for the Fiscalia or continuing their studies, a "take it or leave
it" proposition.

The judges in San Miguel also voiced some concern over the honesty of some fiscales.
The team was able to determine that there is no ethical indoctrination of the new fiscales worthy of
note. It was also indicated that when dishonesty or unethical behavior becomes a concern, the
individual involved is simply asked to leave. There is no real investigation of these matters and the
offending individuals are not fired, according the Chief of the Criminal Division,17 because if
they were fired (destituidos) they would be unable to work for the government in any other
capacity. )

The judges also noted that, due to the lack of training and the inexperience of the fiscales,
there was a lack of coordination between them and the police or the courts in many instances. The
Coordinator for the Fiscalfa in San Miguel acknowledged that this is a problem. For example, the
head of the local detachment of the Policfa Nacional had never visited the Fiscalfa office and vice-
versa. The Coordinator also mentioned that there was one particular juez de paz who refused to
cooperate with the Fiscalia in any case. The Coordinator mentioned that it was difficult to get
effective assistance from the Comisién para la Investigacién de Hechos Delictivos in San Salvador,
particularly in terms of laboratory assistance. The Comisién currently has jurisdiction only over a
limited number of specifically authorized cases and does not have the personnel to investigate all
cases.

3.2 FISCALIA RESOURCES

The Fiscalia is not equipped to provide enhanced services to the people of El Salvador to
meet its expanded constitutionally mandated role. There is a general material impoverishment in all
areas. Since the main building that formerly housed the Fiscalia General in San Salvador was
damaged in the earthquake of 1986, the Fiscalia has been housed in another building where only
the top personnel have private offices. The fiscales of the six groups of the Departamento de lo
Penal quartered in San Salvador are in common areas with two secretaries per group. It did not’
appear that there were even sufficient telephones. The same is true of the fiscales of the other
units. Better quarters are essential if the Fiscalia is going to carry out its functions. The old
Fiscalia, a much larger building than the present facility, will eventually be renovated.

17  The division that is charged with handling the vast majority of criminal cases.
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Comparisons to the physical facilities available to the public defenders and the courts reveal
the discrepancy in quarters. The public defender's quarters were observed to be pleasant, with
private office space and stand alone computers. A good library is on site. The courts, of course,
have many personnel for each judge of first instance and they are generally better equipped. The
location of the fiscales leaves a great deal to be desired; it is much worse when those facilities are
compared with the offices of the other essential components of the criminal justice system.

3.2.1 Transportation

The Fiscalia is not able to fully provide for the transportation needs of its personnel. While
the courts will receive 166 new cars this year together with a full support package, the Fiscalia is to
receive only six vehicles.

The Fiscales Adscritos, many of whom must travel to distant places to attend court from
their base in San Salvador, often have to use their personal cars with no recompense. Per diem,
when paid, is 15 colones a day, less than $2.00.

These factors, when coupled with the low pay received by the fiscales doing the work of
the agency in the courts, are bound to affect the efficiency of the office. Furthermore, if the
fiscales are to take a more active role in the initial investigative process, or attend more of the
particularly important proceedings that are consigned to jueces de paz at the initial stage of the
proceedings, the present transportation situation cannot be allowed to continue.

3.2.2 Support Personnel

The fiscales function without personnel support for investigative or liaison tasks. It is
entirely consistent with this paucity of personnel that fiscales rarely have direct contact with the
people involved in the cases that they handle. It is likewise entirely consistent with the situation
that fiscales "try files" not cases or individuals. Given the lack of assistance, fiscales in El
Salvador can not take the same kind of "hands on" approach available to prosecutors in other
countries.

3.3 HUMAN RIGHTS
The Peace Accords and the Constitutional Reforms place a high priority on the rights of

individuals (derechos humanos). This theme is very present in the responsibilities delegated to the
Fiscalfa. New program emphases of the Fiscalia reflect this priority.
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The 17 person operation known as the Fiscalfa Department of the Defense of Human
Rights is funded by USAID/EI Salvador. The participating fiscales are paid a salary almost double
that of the other fiscales.

The unit started operations in 1986 and caseloads processed by this Department increased
from 166 in 1988 to 612 in 1991. The definition of appropriate cases for the Department is those
in which the perpetrator has an official or customary authority over the victim. Accordingly cases
can range from police or other official brutality to the battering of spouses and child abuse.

The public defenders in the Procuraduria General also see themselves as protecting the
human rights of their criminal defendants who have no financial assets to obtain paid counsel.
They can see their role as protecting defendants from the larger authority of the state. However,
public defenders cannot prosecute those authority figures who have perpetrated crimes on the weak
and dispossessed.

The Constitutional Reforms have introduced another complication in the area of human
rights with the establishment of the Procuraduria General de Derechos Humanos as the third
organization within the Public Ministry. The functions allocated to the Procuraduria General de los
Derechos Humanos, which may conflict or overlap somewhat with those of the Fiscal{a, are the
investigation of cases of violation of human rights, promotion of reforms within the national
government for human rights, provision of opinions regarding the law and human rights, and the
development of a permanent program to provide information on human rights.

3.4 CRIME PREVENTION AND STATISTICS

In January of 1992 the Fiscal General, created a new department charged with "crime
prevention" activities, the Departamento de Prevencion del Delito. On paper the Department is
designed to become a significant part of the Fiscalia. To date the department's efforts have
primarily centered around newspaper ads warning people of street crime and advising them not to
allow their children to be alone in public. Ads have also been run describing the functions of the
Fiscalfa and its new programs.

One of the major parts of this program will be the development of an analytical statistical
base in order to obtain profiles of criminality in Salvadoran society and to be able to better assess
the functioning of the justice sector. This effort is already underway through the circulation of a
multi-page questionnaire that has been designed for fiscales which they will be expected to fill out
for each of their cases to become a part of the statistical base. The Assessment Team noted that the
statistical effort is in its very early infancy and that it lacks any real expertise. The basic program is
set out in a "white paper" on the subject (see Annex IV).
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The Assessment Team noted grave deficiencies in the gathering of statistics in all
components of the Salvadoran justice system. This basic lack of valid or understandable data
complicates any reform effort whether legislative or internal/administrative. It is very difficult to
find out what any particular organization, especially the Fiscalfa, is really doing.

The courts also maintain their own statistics gathering capacity. The courts are in a better
position than the Fiscalfa to maintain statistics concerning the incidence and nature of criminality in
El Salvador because every case is filed with them. The Fiscalia does not (and cannot given present
resources) get involved in every case. A majority of cases are brought to the direct attention of the
courts via denuncias or acusaciones whether by citizens or the police. These are filed directly
with the courts and do not pass through the Fiscalia. The Fiscalia's crime prevention plan,
however, does speak to the issue of coordination in general terms and proposes the creation of an
interdisciplinary committee for the crime prevention area.

3.5 INCORPORATION OF CRIMINAL INVESTIGATIONS INTO THE
FISCALIA GENERAL

It is the obligation of a state to take the means necessary to preserve the security and the
tranquility of all of the citizens of the country, especially in relationship to the conservation and the
defense of individual rights that are protected by the constitution. In the spirit of collaboration and
assistance to the respective judicial organizations, it was considered convenient and necessary to
create an organization in the Republic of El Salvador that could be relied upon to conduct
investigations in those crimes whose importance required professional mechanisms and appropriate
technicians for their investigation. The Commission on Criminal Investigations was formed in
order to secure social harmony, preserve internal peace and tranquility, and assure the personal
safety of the members of society.

The recent Constitutional Reforms have mandated an investigative role for the Fiscalia.
The next few years will be critical for the establishment of the Fiscalia's responsibilities for
investigations within the El Salvador system of justice.

3.5.1 Organization of the Commission

Decree Number 58, dated July 4, 1985, created the Commission on Criminal Investigations
with the objective of studying, qualifying, and arranging the investigations of all of those crimes
which may have grave repercussions on the public and social order of the country. The criteria for
selecting cases for the Commission included the nature of the crime, the characteristics of the
victims or perpetrators, the means employed for the commitment of the crime or the impact on the
public interest, and importance to the national conscience.
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The Commission was nominally integrated into the Ministry of Justice with the Minister of
Justice serving as President of the Commission. Other members of the Commission include the
Vice Minister of the Interior and an official of the executive branch designated by the President of
the Republic. In order to accomplish its objectives, the Commission has the following units:

1)

2)

3)

4)

The Executive Unit, named by the executive branch, is in the Defense and Public
Security Division, as proposed by the Commission.

The Investigation Unit is composed of the Chief and investigative personnel
assigned from the public security organizations, in the number that is considered
necessary. They are selected from trained personnel, of recognized character and
job performance. The function of this unit is to immediately pursue the
investigation of those crimes selected by the Commission according to requirements
established by the executive unit, in close collaboration with the Technical Forensic
Unit, with the object of establishing the existence of a crime or crimes and the
identification of the perpetrators.

The Technical Forensic Unit is composed of the Chief and the suitable technical
personnel in the criminalistics areas as assigned from the public security
organizations. The Unit's function is that of obtaining and protecting the evidence,
conducting the analysis for the scientific clarification of the crimes, and to identify
those presumed responsible for the crime.

Judicial consultation is provided by the chief consultant and auxiliary consultants
whose functions are: A) to give strict legal consultation to the Executive Unit,
Investigation Unit and the Technical Forensic Unit; B) to supervise from the legal
point of view all of the proceedings in the investigation of the crimes; C) to study
and analyze the effect of procedures and to give their respective judgements to the
Executive Unit; and D) whatever other functions are designated by the Executive
Unit.

The Investigation Unit and Technical Forensic Unit, according to Article 12 of the law, are
considered auxiliary organizations that should observe the established procedures in the Code of
Penal Procedures and are subordinate to the courts and are responsible for providing assistance to
the Public Ministry and collaboration to the President of the Republic. Interviews indicated that the
Commission has a good reputation and credibility among the members of the judiciary, lawyers,
fiscales, and citizens of the Republic.

The Commission's investigative work although limited to those cases of public national
interest, conforms to the criteria established by the law and is considered excellent. Very good
coordination exists between the administrative and investigative personnel of the Commission with
the fiscales and judges. The personnel of the Commission are selected among the best of the
National Police. With the incentive of higher salaries, the Commission has been able to obtain the
reputation of having excellent staff and an effective investigative organization.
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3.5.2 Judicial Reform

Through Legislative Decree Number 64 dated October 31, 1991, which took effect
November 30, 1991, the following responsibilities were added to the Fiscalfa General:18

"3. Direct the investigation of crimes and in particular those criminal acts which are subject
to the penal jurisdiction. To this end, under direction of the Fiscalia General of the
Republic, an Organization of Criminal Investigations will function as defined by the law.
This Organization will not limit the autonomy of judges in the investigation of criminal acts
under their jurisdiction. The Organization of Criminal Investigations will undertake with all
dedication whatever actions may be required by the judge for his jurisdiction."

As a transitory arrangement, according to the above mentioned Legislative Decree Number
64 in its Article 40, the following is presented:

"While the Organization of Criminal Investigations as contemplated in Number 3 of Article
193 of the Constitution may not be operational and the laws that develop this responsibility
may not be in force, that is while the laws may not be in effect that develop the
responsibility that is being conferred upon the Fiscal General, the same institutions in
conformity with the respective laws and the penal process code will continue to be
recognized in the investigation of crimes having the same responsibilities and applying the
established procedures in the same.

The above mentioned responsibility for investigations will be accomplished by the Fiscal
General in a progressive form, in conformity with jurisdictional criteria according to the
nature of the crimes."

El Salvador judicial reform recognizes the need for an auxiliary organization of
investigation in the Fiscalfa General, taking into consideration that Article 3, Numbers 3 and 22 of
the Organizational Law of the Public Ministry concedes responsibility to the Fiscalfa General to
"intervene in the investigation of crimes from the police stage for the purpose of assuring the strict
conformance to legal procedures” and "to organize and direct specialized agencies in the
investigation of crimes."

The Assessment Team notes (and the officials of the Fiscalfa who were interviewed concur
with the assessment) that the lack of investigative agents makes it difficult for the Fiscalfa to
undertake investigative procedures in conformance with Articles 118 and 134 of the Code of Penal
Procedures that reads as below:

o Article 118: "The fiscal will participate in all of the acts of the investigation and to
request the implementation of procedures that he estimates as suitable, which will
be ordered by the judge if he considers them pertinent..."

18  Decree No. 64 also indicates that the Fiscal General should: "2. On his own part or on behalf of a petitioner
initiate actions to assure the legality of judicial procedures,” and "4. On his own volition or upon petition,
initiate criminal procedures.”
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o Article 134: "...the Fiscal General by himself or through his staff will endeavor to
obtain the proofs and necessary background information in order to present them to
the responsible judge. These reports will serve as information in the judicial
investigation."

The number of investigators to be placed within the Fiscalia depends upon the number of
trained investigators that will be employed by the evolving National Civil Police. U.S. experience
indicates that for special investigations requiring undercover work (narcotics) or other special
investigative skills (white collar crime, government corruption), as many as two investigators are
required for each prosecutor. Ordinarily, a ratio of one investigator per prosecutor is sufficient. If
the police have adequate investigation personnel, one investigative coordinator per five prosecutors
can coordinate investigations with the police, assure completeness of evidence, and serve as liaison
between the police and the prosector. Assuming that the 209 fiscales presently employed by the
Fiscalia are sufficient to handle the legal and prosecutorial demands of the workload, a minimum of
40 investigators (ratio of 1 to 5) and a maximum of 200 investigators (ratio of 1 to 1) will be
required.

3.5.3 Organization of Criminal Investigations

The Fiscalia has developed a legislative proposal (proyecto de ley) to create an
Organization of Criminal Investigations (OID) to investigate and affirm, with technical and
scientific approaches, the existence of punishable offenses, the discovery and apprehension of
those committing the crime, and to provide technical assistance for judicial investigations, without
limiting the autonomy of judges in the investigation of crimes committed in their jurisdictions.

The creation of such an organization as proposed by the Fiscalfa would constitute a major
auxiliary resource for the administration of justice in El Salvador. As an additional unit of
investigation, the Fiscalfa would be able to relate to the National Civil Police through its Division
of Criminal Investigations.19 The OID, under the proposal, would eventually assume the
functions of the Commission on Criminal Investigations and of the Institute of Police Science.20

According to Article 7 of the proposal, the following would be established as the minimal
structure of the Organization of Criminal Investigation (OID):

Director General and Executive General
Department of Investigations

Department of Investigations of Narcotics
Teaching Department/Training Department
Administrative Department

Juridical Department

Department of Criminalistics

Department of Forensic Medicine

© 00 00 0 00

19  Through interviews, the Assessment Team was informed that the investigative unit of the National Police
currently does not possess, in the judicial sector or among the academics of the country, the necessary
credibility to discharge its investigative work efficiently and to obtain convictions.

20 The organization known as the Institute of Police Science although created by the law is not presently in
operation according to Lic. Jestis Rodolfo Majano, who was the director.
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Overall, the Assessment Team considers the proposed development of the Fiscalfa
Organization of Criminal Investigations to be appropriate. In relationship to the proposed
Departments of Criminalistics and Medical Forensics, Assessment Team observations on the
desirability of centralizing these services in an autonomous and independent organization are
presented in Section 3.5.4. In order that the fiscal may participate in the investigative phase of
judicial processing according to Article 193 of the Constitution, several amendments to the
proposal are recommended as shown below:

o

Article 19 of the proposal relates to the initial procedures of the OID when it
receives notice that a crime may have been committed. To this Article should be
added the obligation of OID to notify the tour duty fiscal, if there is one, or to notify
the fiscal assigned to the Court of First Instance or to the Justice of the Peace as
appropriate, in order that the fiscal may know that a crime was committed in order
to be present at the scene of a crime if considered necessary.

In those cases covered by Article 157 of the Penal Processing Code (when the
judge is not present to conduct the inspection in the cases of violent or unexpected
death or those cases presumed to be so) OID personnel or the fiscal should be able
to remove the body, attempt the identification of the victim as well as arrange for the
conduct of technical and scientific examinations including the autopsy that may be
necessary in order to determine the cause of death and to prove the existence of a
crime.

Article 23 of the proposed legislation deals with the value of the proceedings and
the expert activities conducted by OID personnel. In conformance to the inquisitive
system of penal procedures that governs in El Salvador "the procedures that OID
practices, can be the basis for initiating the penal process or can add to the
investigative body of information if the process had already been initiated; in order
that the investigative proceedings to have judicial value, they should be ratified and
validated by the judge of record according to the penal processing code.”" If the
authorities in charge of judicial reform in El Salvador decide to implant a penal
processing system know as mixto moderno, which is the object of current study
and discussions through recognized authorities knowledgeable in this subject
matter, then it would be fitting to revise the Article 23 proposal so that the
procedures that are practiced by OID as well as those practiced by the fiscal, may be
those that initiate the penal process, leaving to the judicial authority the evaluation of
the presented proofs, without requiring ratification of the judge for the evidence and
proofs to have judicial value.

The OID, before sending the evidence taken from the scene of the crime to the
judicial authority, should be able to do the scientific analysis and processing of a
technical character that are considered necessary. Article 26 of the proposal should
be adjusted to deal with the preservation of proofs.

In order that Article 37 of the proposal be consistent with Article 19, the auxiliary
organizations of the administration of justice will always act as OID auxiliaries
recognizing that OID will not always be able to directly initiate investigations.
Article 37 authorizes the National Civil Police, through its Division of Criminal
Investigation, to engage in the investigations of crimes, but it is not consistent with
that perceived in Article 19.
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3.5.4 Notes on Scientific Investigations

The proposed legislation that creates OID provides that the Unit of Scientific Investigations
of the Division of Criminal Investigations of the National Civil Police and the Institute of Legal
Medicine assigned to the Supreme Court of Justice be incorporated into the criminalistic and
medical forensic departments of the OID.

The current tendency in many jurisdictions is to establish an autonomous and independent
institute for the forensic sciences that can conduct scientific criminal investigations as well as
forensic pathology. This is similar to the English coroner and the North American medical
examiner. A generally accepted principle is that scientific investigation shouldn't answer to any
police, prosecutorial or judicial agency. Investigations of crimes should be conducted to guarantee
the independence and objectivity of expert opinions.

The Assessment Team recommends, as a major emphasis in the reform of justice in El
Salvador, that steps be taken immediately to restructure one autonomous and independent
organization to conduct scientific investigations. These investigations would be undertaken upon
requests for investigations from investigating judges, police investigators, and the OID of the
Fiscalia, as well as from public defenders representing those charged with crimes. A scientific
investigation could also be initiated for any interested party through a judicial order.

To continue with the model of each investigative body in the system of justice obtaining its
own means to conduct scientific investigations would precipitate what, in other jurisdictions, has
been criticized. These criticisms include duplication of efforts and wasted resources and, more
importantly, the possibility of bias in the accomplished proofs, analyses, and studies. The results
of scientific investigations should have a high degree of reliability and credibility.

3.5.5 Summary

The efforts to provide the Fiscalfa General with an auxiliary organization of investigation
should be continued. Additional resources to the Fiscal General for the internal organization of a
body of investigators are required for the fiscales to undertake the investigations of criminal acts.
Depending upon the number and calibre of investigators in the Police Division of Criminal
Investigations, the Fiscalia may require up to 200 investigators. Without investigative personnel
the Fiscal General will not be able to appropriately discharge the constitutional responsibility of
directing the investigation of crimes.

In order that whatever auxiliary organization of investigation is established in the Fiscalfa
General may function efficiently from the outset, it will be necessary to provide technical assistance
for the organization of the unit and for the preparation of regulations and manuals of operation.
Technical and economic resources for the training of the investigative agents should be provided.
Without additional resources, it will be difficult for the Fiscal General to be able to assume the
responsibility entrusted under the constitution and the law.
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3.6 COORDINATION WITH THE JUDICIARY AND POLICE ORGANIZATIONS

In the judicial system of El Salvador, which is still an inquisitorial court, the fiscal has a
relatively passive function in the investigation of crimes. The auxiliary police organizations in the
administration of justice?! have had the legal power to conduct investigations of crimes without
the consultation of the fiscal. The police present the paper work to the instructional judges,
ordinarily the Justices of the Peace, without the fiscal having reviewed them. The instructional
judges (Justices of the Peace or Judges of the First Instance) have, by law, the
instructive/investigative function in whose procedures the fiscal does not ordinarily participate
unless the fiscal has initiated the case at the very outset.

3.6.1 Judicial System Issues

This situation results from the fact that the fiscal doesn't know about the commitment of
crimes in the initial stages of the extra-judicial investigation or administrative investigation, nor in
the judicial investigation. The participation of the fiscal is limited, therefore, in the administrative
or judicial phase of the investigation process which is the most important for the clarification of the
facts regarding the case. In the jurisdictions where the fiscal exercises an active accusatorial
function, participating in the investigations that are conducted by the police organizations, there
exists a saying that a case is gained or lost in the investigation. The investigative phase of crime is
of utmost importance in accusatorial penal procedures.

In order that the fiscal may have more active participation in the investigation of crimes in
the systems of inquisitorial justice such as that of El Salvador and to be able to consult and advise
in the investigations or to obtain approvals and procedures of the instructional judge, it is necessary
that the fiscal know of the crime from the very same moment that it is committed or known by
other organizations. Close coordination between the Fiscalia and the auxiliary organizations of the
administration of justice is essential as well as with the judicial sector, principally with the
instructional judges.

3.6.2 Existing Mechanisms of Coordination

The assessment study in examining the mechanisms of coordination of the Fiscal General
with the judges and with the police organizations received the impression that only in the cases of
the Executive Antinarcotic Unit and that of the Commission on Criminal Investigations was there
good lines of communication and coordination between the fiscales and the indicated auxiliary
organizations. This has not the case with the National Police and is much less so with the
instructional judges.

21  The peace agreements provide for the dissolution of the current National Police and its replacement by the
National Civil Police. The following auxiliary organizations for the administration of justice in El Salvador
will remain: the National Civil Police with its Division of Criminal Investigations, the Commission on
Criminal Investigations, and the Executive Antinarcotic Unit.
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In fact, the penal processing code does not require the notification or the immediate
advisement to the fiscal of crimes known to the auxiliary organizations. This has resulted in a
passive attitude for the majority of the fiscales and, at the extreme, they don't take initiatives
because they are not notified of crimes by the police. The police agents also are not charged to do
this, preferring to bring their cases to the instructional judge directly without the fiscal having
reviewed the complaint.

This is not the case for the specialized units such as the Executive Antinarcotics Unit or the
Commission on Criminal Investigations as previously indicated. The unit of the fiscales that
assists in the narcotic cases has very good coordination with the investigative agents of the
Executive Antinarcotic Unit. There is equally close coordination with the Commission on Criminal
Investigations. Commission personnel request that the fiscales participate in the investigations. In
other cases the Commission will provide the information needed by the fiscales, principally that
needed by fiscales of the Division of Human Rights who take care of the most important cases.

It is hoped that the system of turno (round-the-clock coverage) fiscales that has been put
into place by the Fiscalia in several jurisdictions will improve this lack of communication with the
police. The limitations of resources in the Fiscalfa may impede the assignment of turno fiscales in
all of the jurisdictions where they may be needed.

With the justices of the peace, the communications and coordination of the fiscales are even
less effective. The Coordinator of the Regional Fiscalia Office of San Miguel informed us that
relations with one of the justices of the peace is so bad that he neglects to notify the Fiscalia of
known crimes. The limitation on time did not permit the solicitation of the opinion of other
supervisory fiscales, but other cases of this sort probably exist. The judicial structure in force,
where the judge assumes the burden of the investigation, does not encourage coordination or
linkage to the activities of the fiscal.

3.6.3 Effects of Judicial Reform on Coordination

With the amendments introduced by the judicial reform in El Salvador, the fiscal will be
responsible to "direct criminal investigations." To this end, there will be created under the
direction of the Fiscal General, an Organization of Criminal Investigation.22 The coordination
necessary between the investigative organization that the judicial reform recommends to be created
under the supervision of the Fiscalia General will be delineated clearly in the administrative
regulations of this investigative body.

22 Regarding this subject, please see the comments of the Assessment Team regarding the plans for the
incorporation of the Commission of Criminal Investigations in the Office of the Fiscalia General.
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- This will not be the case with the new National Civil Police to be created as a separate and
independent organization under the Minister of the Interior. The Fiscalfa General alone will have
functional supervision over this auxiliary organization.23 The fiscal will have to direct the
investigations that are accomplished by the National Civil Police without having the ability to order
those responsible within the police. For the most part, with the introduced reforms, it will be
necessary still to have close administrative coordination between the National Civil Police and the
Fiscalia so that it may be possible to accomplish the constitutional function to "direct criminal
investigations." The coordination of the Fiscalfa with the judicial sector, principally with the
Justices of the Peace and the judges of the First Instance is even more necessary in order that the
fiscal may assume a more active role in the judicial processes that are controlled by the instructional
judges.

3.6.4 Coordination Recommendations

The Fiscal General, in consultation with the officials of the National Police and the to-be-
formed National Civil Police, can name one or more commissions composed of officials of the
Fiscalfa and of the National Civil Police in order to meet periodically and coordinate the
investigative work of both organizations. The commission for coordination with the National Civil
Police can serve to pose and discuss the problems that will be surfacing in day to day conduct of
investigatory work. These problems that can make difficult the investigations by fiscales include
those cases where there is no notification given to fiscales on committed crimes known by the
police. If necessary, the Commission may formulate written directives, with the force of law, to
facilitate the implementation of cooperation. Resolutions of the Commission should be strictly
adhered to by the two parties.

Equally, the Fiscal General could, with the agreement of the President of the Supreme
Court, establish one or more commissions to coordinate the work of fiscales assigned to courts of
the first instance and to the courts of the justices of the peace. These commissions could discuss
issues and formulate recommendations to facilitate the work of both organizations. A key issue is
the notification by judges to the fiscales of the crime in order that they can fulfill their duties.

23 Colonel Manuel Antonio Rivas, who is working with a group of consultants to structure the new National
Civil Police, informed us that he will consider it necessary to have good coordination between the Fiscal and
the police since only in this manner will it be possible to have the functional supervision of the Fiscal over
the work of the police.
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SECTION 4

PERSONNEL SYSTEMS

The quality and quantity of services provided by the Fiscalia is directly dependent upon the
integrity, education, training, and experience of the Fiscales, the frontline of the Fiscalia General in
accomplishing its constitutional responsibilities. The Fiscalfa systems in place or in development
can increase the capabilities of the fiscales to perform their duties in a changing justice system
environment.

4.1 REVIEW OF INTERNAL PROCEDURES, STANDARDS OF
PROFESSIONAL CONDUCT, AND CONFLICTS OF INTEREST

The Organizational Law of the Public Ministry in Title ITI, deals with the impediments,
excuses, and incompatibilities of the officials of the Public Ministry. Article 68 of the law provides
that the fiscales are not recusable, but they should absent themselves from those cases in which
there exists the causes presented in Article 1157 of the Code of Civil Procedures. Article 1157 of
the Civil Procedure establishes an extensive list of causes that may require the recusal of the judge
at any stage of the judicial process.

The Organizational Law of the Public Ministry and Article 1157 of the civil procedure code,
indicates that the fiscal should abstain himself from involvement in the criminal or civil process
when these enumerated circumstances are applicable. Article 1157, in general terms, permits the
recusal of the judge when there exists a family relationship or business, professional, or other kind
of association that may affect the impartiality in the process. This Article is shown in Annex V.

Article 70 of the Organizational Law establishes that the Fiscal General will identify those
impediments or excuses that affect the fiscales. The legislative assembly identifies the impediments
and the excuses pertinent to the Fiscal General.

4.2 OPERATIONS MANUALS

There is an organizational manual that dates from 1978 which, except for historical note is
of little value to the Fiscalfa. In June of 1989 a functions pamphlet was adopted by the Fiscalia
consisting of five pages with several forms attached. A manual could include standards of conduct
and other aspects of employment such as work standards, philosophy and objectives of the
Fiscalfa. The reproduction of pertinent codes, forms and such other material would be helpful to
the fiscales.
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4.2.1 Standards of Professional Conduct in the Fiscalia

The Adjunct Fiscal General was interviewed regarding the existence of professional
standards of conduct applicable to the fiscales that may be used in the disciplinary process or
administrative process in cases of conflicts of interest. He indicated that there existed only the cited
references in the Organizational Law of the Public Ministry and the Code of Civil Procedure,
which regulates the conduct of the judges. Apparently the Adjunct Fiscal General and the other
interviewed officials of the Fiscalfa understand that the Organizational Law of the Public Ministry
is sufficient. The cases that have occurred and that may be considered as violations of the cannons
of professional conduct have been managed administratively by requesting and accepting the
resignation of the person who incurred the infraction of unethical or inappropriate conduct.

There do not exist any regulatory internal guidelines in the Fiscalfa General that clearly
establish which are the applicable norms or standards for fiscales in the conduct of their official
duties and in their private life in the community. Neither do there exist any regulations that dictate
the investigative procedures or the processes to administratively adjudicate violations of conduct,
infractions of canons of professional ethics, or conflict of interest cases. The Fiscal General has
recently created what is called the Office of the Internal Auditor that answers to him directly with
the investigative functions in the field of ethical conduct of the fiscales. This office is composed of
a supervisor and three lawyers and recently began to develop a workplan. With the recently
established Office of the Internal Auditor, now is the opportune moment to establish internal
regulations and standards of conduct applicable to the fiscales. These regulations can serve to
govern the investigations and administrative processes for the investigations to be undertaken by
the recently created unit.

4.2.2 Recommendations

The Fiscal General should formulate internal regulations based on the powers granted by
the Ley Orgénica of the Public Ministry. Since the Fiscales are public servants who should be
examples of behavior to the community, standards for public conduct as well as professional
conduct should be established. Article 1157 of the Civil Procedures Code which lists various
situations of conflict of interest for judges should be adapted to the officials of the Fiscalia with the
addition of other possible situations of conflict of interest and non-ethical behavior that the Fiscal
General sees as necessary.

Regulations should include internal procedures for investigating infractions and, important-
ly, the procedures for adjudication. At a minimum, the fiscal should be notified of the charge in
order to respond with an administrative review in front of an official examiner or representative of
the Fiscal General who can recommend disciplinary measures according to the seriousness of the
charges and in accordance with the evidence accumulated during the investigation. The
disciplinary measures that the Fiscal General may take in each case (verbal or written reprimand,
written admonishment, suspension of employment and salary, or removal) should be clearly stated
in the regulations, taking into consideration the mistake committed and its seriousness.
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The formulation of standards of professional conduct is an area that has a close relationship
with the management of personnel in any government agency. Standards also have a close
relationship with the establishment of a career track for fiscales. The Fiscalfa will require technical
assistance for developing norms and procedures to govern professional conduct that can be
combined with a study to establish the career track.

4.3 PERFORMANCE AND INFORMATION SYSTEMS

The assignment of Fiscales Adscritos to jueces de paz and jueces de primera instancia
provides basic coverage of the Fiscalia throughout El Salvador. Those fiscales assigned to the
Jjuzgados de segunda instancia are general more senior and are not considered "adscritos.” While
there is organizational coverage of all the courts, it is difficult to ascertain the caseloads,
workloads, effectiveness, and efficiency of the body of fiscales.

4.3.1 Workload Measures

Using the judgements initiated, juicios iniciados by the cdmaras de segunda instancia as
an indication of the proportion of the total caseload that is handled by the Fiscalia, it is estimated
that up to 80% of all court cases are the responsibility of the Fiscalia. The remaining non-criminal
cases deal with civil, mercantile, labor, landlord, traffic, and treasury law. In FY '91 ending June
30, 1991, for the segunda instancia, a total of 2,049 cases were completed. Since segunda
instancia is an automatic appeal situation, it may be assumed that the work involvement for a fiscal
would be less than for a case prepared for primera instancia. Of the fiscales in the Regional Office
in San Miguel, only 2 of the 30 or 7% were assigned to the two cdmaras. In all of El Salvador,
there are 28 judges for the segunda instancia as compared to 101 for the primera instancia, a
proportion of 22%.

The criminal cases, penal, processed by the courts of first instance present a more
complicated picture. In FY 91, 13,000 cases (juicios) were initiated and an estimated 4,000 were
completed. Of this number approximately half were dismissed, 35% were handled by non-jury
trials and 15% were jury trials.

Information regarding these caseloads as presented in the Annual Report of the Fiscalia
General is not very informative. Data was reported by region for jury trials only. The total of jury
trials completed in the FY ending May 31, 199124 was 846 as compared to the 425 jury trials
presented in the Annual Report of the Supreme Court.

Given that there are approximately 4,000 cases completed annually by the court of the first
instance and 2,000 cases completed by the court of the second instance totaling 6,000 cases, if the
209 fiscales were involved in all of the cases processed by the courts we can assume that each
fiscal would accomplish, at the very most, approximately 30 cases per year. Since fiscales work
only on those cases that are considered serious, the average number of cases completed each year
by a fiscal is lower than 30 cases.

24  The Fiscal Years for the Fiscalia and the Supreme Court are different.
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The caseload average indicated above, while reflective of accomplished cases per year,
does not indicate the total level of duties of the Fiscales. Court figures indicate that cases in
process greatly exceed the number completed. An estimated 9,000 of the 13,000 cases initiated
annually require more than a year for processing and the figures indicate, through basic inventory
analysis, that a large number are not resolved and remain on the court records for five years or
longer. Jefes de Grupo estimate that each fiscal has an active caseload ranging from 100 to 175
cases.

These figures raise issues regarding the provision of speedy justice as well as the
effectiveness of procedures to process court cases and clear records. According to the Supreme
Court Annual Report, approximately 30,000 individuals were detained during 1991. Figures were
not given for the actual size of the incarcerated population. Given that conviction rates are in the
neighborhood of 45%, approximately half of those detained may have been detained unnecessarily
with respect to the eventual court outcomes.

4.3.2 Conviction Rates

Prosecutors in North America judge their effectiveness and that of their associates by
conviction rates. The rates in the U.S. and Puerto Rico are in the neighborhood of 95%. The
common law accusatorial system seeks to divert cases and to formally try those that show
“probable cause” and where a likely perpetrator is identified.

Fiscalfa figures indicate a 15% conviction rate (condenados) for the Fiscales Adscritos and
a 37% conviction rate for the Especificos for jury trials. This results in a conviction rate of 30%
for all fiscales combined. No information was provided for non-jury trials.

In contrast, it is estimated that in trials where the defendant has a public defender, the
conviction rate is somewhat higher at 40%. Court information indicates the following conviction
rates: 38% for jury trials, 56% for non-jury trials, and 45% for segunda instancia.

4.3.3 Systems Summary

Besides the questions raised regarding reliability of records and information systems,
workloads, effectiveness, and the potential injustice to detained individuals, another question that
is at the heart of the El Salvador system comes to mind. It would appear that the system is
designed to assure the legal guilt of the accused as compared to determine the innocence.
Requiring that all cases automatically be processed through an initial appeals court, segunda
instancia, could give that impression, especially if the innocent person is still being detained
through the appeal proceedings.

28



SECTIONS

FINDINGS AND CONCLUSIONS

The El Salvador system of justice is clearly moving towards its own unique form of "mixto
moderno.”" The Constitutional Reforms give the Fiscalia the responsibility to conduct
investigations and it appears probable that the Commission of Criminal Investigations will be
transferred to the Fiscalia sometime before mid-1994.

The Assessment Team was encouraged by the initiatives undertaken by the Fiscalfa to meet
its constitutionally mandated responsibilities. Training programs provided by the Judicial Reform
Project's Center for Research and Training over the past year have clearly affected the thinking and
discussions surrounding judicial reform and the role of the Fiscalia. The outlook and attitudes of
fiscales are, by and large, fairly progressive. Many serious issues remain to be addressed,
however. The major areas uncovered by the Assessment Team are summarized in this Section.

5.1 ROLE OF THE FISCALES

In contrast to accusatorial systems of justice, the role of the fiscales in El Salvador is a
comparatively passive one. Investigations are undertaken by the instructional Justices of the Peace
and judges of the Primera Instancia. Additionally, fiscales are not proactive in the prosecution of
their cases. Accordingly, the following findings characterize the existing situation:

o Success in changing the investigative role of fiscales will require a change in
attitudes and methods.

o There is a lack of investigators and fiscales trained in conducting investigations

o Fiscales now require authorization from judges before seeking legally admissible
evidence

o Coordination is weak between fiscales and the police and judiciary

o Plea bargaining can be interpreted as allowable under law, but is not practiced

§.2 PERSONNEL ISSUES

Interviews indicated that there are various views of the fiscales from the perspective of
other personnel in the justice system. Some judges expressed the opinion that many fiscales are
uneducated, untrained and inexperienced. Public defenders felt that there was too much emphasis
on gaining convictions and that politics played a role in the assignment of Fiscales to rural posts.
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Personnel with the Commission of Criminal Investigations and the Executive Antinarcotic Unit
stated that there was good rapport and cooperation from the assigned fiscales. Other personnel
related findings are summarized below:

o Relatively few of the fiscales have completed their law school programs. In the
Eastern Regional Office, only 20% had completed the schooling for Licenciado
which also happens to be the proportion for public defenders in the same region.

o Fiscales are paid approximately 25% less than public defenders and Justices of the
Peace receive salaries that are double the salary for fiscales. Fiscales with their law
school degrees receive only 10% more than those fiscales who are still law
students.

o Incidents of bribe taking are said to be widespread throughout the justice system.
Over the past year, five fiscales were released from their positions for alleged
offenses, according to interviews.

o Court work hours are less in the countryside than in San Salvador. Fiscales are
given these same work hours and work 30 hours a week as compared to 40 hours
per week in San Salvador. Pay is also reduced.

o Fiscales productivity is difficult to ascertain given the available statistics. While
caseloads of 120 or more per fiscal were possible, case completions are probably in
the magnitude of 30 or less per year per fiscal. Conviction rates are low at
approximately 30% as estimated from Fiscalfa data.

o While many of the senior officials of the Fiscalfa have been there for ten years or
more, there is no clear indication that a fiscal career track is in place. Turnover,
however, appears to be low.

5.3 REGIONAL CONSIDERATIONS

National coverage of the Fiscalfa of the more than 300 courts of the Justices of the Peace
and the 100 courts of First Instance presents a challenge. A Eastern Regional Office was
established in San Miguel to improve rural operations. Fiscales assigned to the other rural courts
are supervised out of San Salvador. The following are key findings from interviews conducted in
San Miguel:

o A number of the fiscales apparently live in San Salvador and commute daily.
Others return to San Salvador on weekends. This could detract from the
development of community involvement of the fiscales and their relationships with
other members of the system of justice. Commuting may also affect the possibility
of completing law degree programs.

o Regionally assigned fiscales may be more isolated from the profession in
comparison with those in San Salvador.
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o The Regional Office had fewer resources such as clerical assistance, office
equipment, transportation and office space even in comparison with the Fiscalia
situation in San Salvador. All documents were handwritten.

o Coordination between judges and police was lacking.

Interviews indicated that while conditions were far from ideal in San Miguel, fiscales
assigned to the Western Region have even less support. Supervision and coordination are
potentially less for fiscales in the West. There is no 24 hour coverage (turno) which has been
established in San Miguel. Fiscales in the West have even less access to transportation and other
basic program support.

5.4 RECORDS AND STATISTICAL SYSTEMS

The Fiscalia record systems substantially rely on hand written documents. A review of
case file folders indicated that the information contained therein was extensive, complete and
appropriate to the customary role played by fiscales in the processing of criminal cases. The short-
comings are as follows:

o Efficiency: With the lack of basic office equipment such as copiers and typewriters,
records are not easily legible. There are instances of written materials recopied by
hand. The lack of a copier can result in limited access to information contained in
the case files.

o Operational Relevance: While extensive information exists in case files, there is no
ready access to information such as status of case to assure that time limitations on
stages of case processing are not exceeded.

o Statistics: The case files contain substantial amounts of information that would be
useful for operations and overall Fiscalia policy development. However, since
there is no structure for maintaining or compiling totals on key information elements
such as entry date of case, charged offense, and case status, this information is not
readily accessible. Analysis of the files information would require an inspection of
each individual file.

5.5 OPERATIONS MANUAL

The Fiscalfa provides a document "Instructions for Appointed Fiscales" dated June, 1989.
This document contains information on the instruction and plenary phases of criminal cases
processing, some background information in judicial practices and copies of four forms used by
fiscales in the performance of their duties. An operations manual can be more comprehensive and
can address case processing , legal references, orientation on the Fiscalfa, objectives of judicial
reform, standards of ethical conduct, and expectations of performance of duties and measures of
effectiveness.
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5.6 TRAINING

The Judicial Reform Project Center For Research and Training has provided an extensive
_training program for public defenders and fiscales over the past year. This training has aided the
fiscales to be aware of the Constitutional Reforms and the evolving justice systems in El Salvador
and in neighboring Central America countries. Training, however, tends to be theoretical and
faculty members from South America are unacquainted with the possibilities of active case
prosecutions and elements of the El Salvador system such as jury trials.

5.7 ORGANIZATION FOR CRIMINAL INVESTIGATIONS

The Fiscalia has developed a proposal, proyecto de ley, to create an Organization for
Criminal Investigations (OID) to investigate and affirm, with technical and scientific approaches,
the existence of punishable offenses, the discovery and apprehension of those committing the
crime, and to provide technical assistance to those who may require it in judicial investigations,
without limiting the autonomy of judges in the investigation of crimes committed in their
jurisdictions.

The creation of such an organization as proposed by the Fiscalfa would constitute a major
auxiliary resource for the administration of justice in El Salvador. As an additional unit of
investigation, the Fiscalia would be able to relate to the Division of Criminal Investigations of the
National Police. The OID would have departments dealing with investigations, narcotics traffic,
training, judicial affairs, criminalistics, and forensic medicine.

5.8 NEW PROGRAMS

Over the past two years several new programs have been undertaken within the Fiscalia.
- These include fiscales assigned to Narcotrdfico, an Internal Auditor, and Department for Crime
Prevention. A Regional Office will be established in Santa Ana to cover the western region.

A major program effort is human rights. This 17 person unit currently handles over 600
cases per year and accepts cases ranging from child abuse to crimes against persons committed by
government officials. With the Constitutional Reforms establishing an office of Human Rights
under the Public Ministry, some jurisdictional conflicts may emerge. To a certain extent, there is
lack of clarity on definitions and roles to be played as prosecutors or defenders of those accused of
human rights crimes.

The Department of Crime Prevention, formed in late 1991 and composed of a program

coordinator, is oriented towards compilation of crime statistics, analysis, and public information.
Results to date of information collection and dissemination efforts are inconclusive.
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5.9 JUSTICE SYSTEM

The Fiscalia operates within a system of highly interdependent components and is impacted
by their policy decisions, procedures, and activities. The three components of the justice system
that directly relate to the Fiscalfa are law schools, the National Civil Police and the Judiciary as
outlined below:

o

Law Schools: To effectively operate a reformed El Salvador system of justice, a
trained and motived cadre of personnel is essential. All players need to be
motivated and oriented to achieving the constitutional goals of justice with fairness
and concern for human rights. The source of fiscales are the law schools and
curriculum reform is now taking place. Courses that would support the education
of lawyers who will become the judges, fiscales and, to a certain extent, the police
investigators in the future can include the theoretical and philosophic bases for
judicial reform and forensic practices.

National Civil Police: The police have undertaken a two year development plan to
result in the formation of a 10,000 person force to assure public security. Current
plans call for 800 police investigators to work under the direction of fiscales. A
major component in the police development plan is the Police Academy that will
provide a six month training program to all police officers.

Judiciary: Although constitutional reforms state that the Fiscalia is responsible for
directing investigations, the judges have traditionally played a leading role in
obtaining evidence, ordinarily in written statements. For the fiscales to perform
their constitutionally mandated role, cooperation with the judiciary is essential.
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SECTION 6

RECOMMENDATIONS

The program development strategy to improve the Office of the Attorney General (Fiscalia)
is divided into those actions that can be undertaken to address other justice agencies (external) and
the Attorney General's Office itself (internal). Additionally, those project components that can be
undertaken and completed within the short term (six to nine month timeline) are identified.

Assessment recommendations outlined below are intended to guide future program
development and project designs. No attempt has been made to place priorities on these action
possibilities. All, however, are considered relevant to the improvement of Fiscalia operations and
the functioning of the El Salvador system of justice. While action can be initiated on the
recommendations in the short term, accomplishment of most of the recommendations will require
detailed planning and longer periods for development and implementation.

In the following recommendations, there is little distinction between those actions that will
require additional funding and those that may be implemented with changes in assignments,
personnel duties, and/or changes in Fiscalfa procedures. As a case in point, the development of the
recommended operations manual may be accomplished with a mix of current personnel and
support from technical assistance specialists (Fiscalia operations consultants). In subsequent
project design efforts, the requirement for funding support levels can be determined and project
resource requirements can be detailed.

6.1 EXTERNAL PROGRAM DEVELOPMENT

The Fiscalia, in order to increase its effectiveness and to undertake the major step of
conducting investigations, must have the support of the other components of the El Salvador
system of justice. Legislation and coordination are seen as the major avenues for Fiscalia progress
in obtaining cooperation and support from other justice agencies.

6.1.1 Legislation

The Assessment Team sees the legislative effort as requiring a time frame of two to three
years to coincide with the establishment of the National Civil Police and the ongoing development
of the Fiscalfa. The Constitutional Reforms provide substantial latitude to the Fiscalfa to reorient
its operations. The responsibility to conduct investigations of crimes is clearly stated. Given the
customary practices of fiscales since the creation of the Fiscalfa in 1950, additional impetus,
encouragement, and authorizations are needed to facilitate the change process.
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A major sign of support would be the legislation to transfer the Commission on Criminal
Investigations to the Fiscalfa. Other legislation could include:

o Finance: Apportionment of the 6% of the budget earmarked for the judiciary in a
more equitable manner to increase available resources to the Fiscalfa.

o Investigative Responsibilities: Guidelines could be promulgated that outline duties
of the police, judiciary, and the Fiscalfa in the conduct of investigations. External
laboratories and coroner services should be addressed.

o Procedures: Successful prosecution of criminal cases could be enhanced by the
expanded use of witnesses in jury proceedings, explicit authorization to undertake
investigations without the prior approval of the court, ability to plea bargain, and
the ability of fiscales to not prosecute cases with insufficient evidence (nolle prosse
provisions), among others.

6.1.2 Coordination

Coordination is required with the law schools, National Police/National Civil Police and the
judiciary. The Center for the Judiciary Reform Project, in its technical assistance to reform law
school curricula, can increase the awareness of law school deans regarding the role of fiscales and
their needs for training in forensic practices. The Assessment Team recommends that the Fiscal
General form high level Commissions for Coordination with both the courts and the police.

Cooperation and coordination among the police, court, fiscales and, to a lesser extent,
between fiscales and defenders are essential to the provision of timely justice. Nowhere is such
cooperation, communication and coordination more necessary than in the expansion of the fiscales'
role in the conduct of investigations. Within a planned two year period, the civil police will have
an investigative force of 800 persons, which number exceeds the present number of fiscales by
four fold. Within an equivalent time frame, the Fiscalfa should have absorbed the Commission on
Criminal Investigations and expanded its personnel and material resources to conduct
investigations. The Assessment Team recommends that the Fiscalia actively recruit military and
police personnel that are experienced in police methods, especially in investigations, to provide a
police oriented perspective that may facilitate communications with police investigative teams.

The proposed Commission for Coordination with the National Civil Police can serve to
pose and discuss the problems that will be surfacing in day-to-day conduct of investigatory work.
In those cases where there is no notification given to fiscales on committed crimes known by the
police, it will be difficult for the Fiscalia to initiate investigations. If necessary, the Commission
may formulate written directives, with the force of law, to facilitate the implementation of
cooperation. Resolutions of the Commission should be strictly adhered to by the two parties.
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Equally, the Fiscal General could, with the agreement of the President of the Supreme
Court, establish one or more commissions to coordinate the work of fiscales assigned to Courts of
the First Instance and to the Courts of the Justices of the Peace. These commissions could discuss
issues and formulate recommendations to facilitate the work of both organizations. A key issue is
the notification by judges to the fiscales of the crime in order that they can fulfill their duties.

To facilitate fiscales coordination with police officers and judges and the development of
complementary roles, courses on investigation procedures and related case procedures should be
provided to training groups consisting of fiscales and police officers and with fiscales and judges.

The Assessment Team recommends that a Justice Coordinating Committee be established to
work out changing procedures and new justice system responsibilities. This committee could
assume responsibilities of recommending legislation or other reforms to support changes in justice
proceedings. The Committee would serve to develop channels of communications within the ranks
of the justice organizations.

6.2 INTERNAL PROGRAM DEVELOPMENT

For several of the recommendations presented below, the Fiscalia has taken steps for
implementation and the Assessment Team suggestions are directed to added support, project
orientation and future project possibilities. For the most part, however, the implementation of
project recommendations will require short-term and long-term technical assistance. The
Assessment Team recommends that all technical assistance be structured to assure maximum
participation by Fiscalfa senior management and counterpart Fiscalia departments and divisions.
The technical assistance can, as appropriate, include hands-on involvement in studies and project
implementation activities as well as detailed briefings, training sessions related to technical
assistance tasks, and workshops and conferences related to technical assistance topics.

6.2.1 Training

Additional training, within and outside of the Fiscalia, should be undertaken to reinforce
implemented changes in theory and practices and to assist in the undertaking of additional
innovations in support of the proposed expanded role of fiscales in the justice system. These
training possibilities include the establishment of a Fiscalia Training Academy and related internal
training programs such as investigations techniques, presentation of legal argument, oral
questioning of witnesses and related duty-oriented training. The Assessment Team recommends
that training be country-specific to the El Salvador in addition to exposure of fiscales to theoretical
legal concepts and practices in other countries.
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Investigations training for fiscales is very important and can improve police/fiscal relations
and coordination. Fiscales will need basic courses in criminal investigative techniques to
familiarize them in general terms with all aspects of modern criminal investigation including
forensics and criminology so they can effectively deal with what in most instances will be a less
prepared police force. The fiscal must know exactly what investigative resources are available and
should be trained not only in theory but by means of actual visits to the Salvadoran crime labs and
similar facilities. The mutual respect that will be necessary to achieve proper coordination between
the two groups will be hard to achieve unless the fiscal is knowledgeable in these matters.

Training in investigative techniques should include not only such aspects as crime scenes
and interrogations, but human rights protection and the philosophy underlying the concept of
faimess within the system. Training should be provided in the fiscal's particular responsibility
during the investigative stage to ensure proper police conduct as part of the overall ethics training.
The fiscal under the contemplated changes in the Fiscalia role will occupy a position of special
_ public trust. The nature of this trust has to be inculcated in the group.

Training should be provided in the management of investigative teams. Fiscales may
alienate police through poor personnel skills which may be exaggerated because of the youth and
inexperience of some fiscales. If the Fiscalfa does indeed become the "director” of criminal
investigations then management training will be required. Sensitivity to the exigencies of police
work and teamwork skills will be essential as part of the training approach.

Hand in hand with the specialized training of the fiscales as described above, parallel
training of the police directed towards their role in the new system is needed. A segment of this
training should be directed towards creating teamwork skills. The fiscal must be viewed ultimately
as the best ally in the fight against crime and as a figure who is always at hand to keep the
investigation within the bounds of the law and towards successful completion. Without intense
training in the outlined areas, the police may view the prosecutor at best as meddlesome and at
worst as incompetent. Credibility of the Fiscalia and the role of the fiscales is paramount.

The Assessment Team recommends that the Fiscalia continue to take advantage of the semi-
academic and theoretical and procedural training courses being provided through the Judicial
Reform Project Center for Research and Training. The new Judicial School could also support
training programs for fiscales. Law school courses for prosecution and mvestlgatlon techniques
would also be of help to prepare fiscales.

The Assessment Team recommends that training programs emphasize multidisciplinary
relations such as the courses conducted by the Center for Research and Training for defenders and
fiscales. Courses in investigation techniques could be presented to training groups composed of
fiscales and justices of the peace.
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According to the Salvadoran lawyers and judges interviewed, the Salvadoran system is,
wedded to the idea that the jury institution will continue. To this point, a substantial portion of the
foreign experts who have worked towards reform in the justice sector are from countries which
have no tradition of jury trials or concept of modern jury practice. The training that has occurred
under these forward looking individuals has been of incaiculable benefit. However, the
Assessment Team recommends that the Center program include American jury experts with an
understanding of inquisitorial systems to analyze the process of jury trials and to design better
methods and training in this specific area. This would be important in the short term not only as a
means of introducing a functional component in training efforts but as a means of a total overall
effort to introduce new attitudes into the Fiscalfa essential to its new role and to move the system in
a modern, accusatorial direction.

The Assessment Team recommends that a U.S. expert be retained immediately to design
such training and indoctrination efforts in coordination with already in place trainers with a start up
date for actual training to begin within four months. In would also be of benefit to examine U.S.
prosecutor training courses, particularly in terms of audio visual "training by example" devices and
that this work be accomplished with the close association of Salvadoran trainers who should be
exposed to U.S. style jury practice. An orientation visit to a Puerto Rican court to observe, first
hand, jury trials in Spanish accompanied by a Spanish speaking U.S. or Puerto Rican lawyer
familiar with the Salvadoran system would be an appropriate introduction for selected judicial,
Fiscalia and defender participants.

Related to the above training and to possible attitudinal changes is the issue of effective
presentation of testimony orally before the court. There is ample opportunity for the presentation
of live evidence both at the "probatorio” stage and before the jury, yet this is rarely done. Training
courses designed to emphasize the effectiveness and efficiency of these methods should be
designed, consistent with actual procedural provisions.

The Fiscalia Training Coordinator should continue to work closely with the Center for
developing training programs. In addition the following training program elements are
recommended:

o Orientation: Each new employee (estimated 20 per year) should be given a
minimum 5 day orientation. The first day can consist of an overview of the Fiscalia
as presented by a Fiscalia trainer and an introduction to objectives, internal
personnel procedures, and operations manual. Days 2 through 4 could consist of a
rotating to units such as Human Rights, Debts Collections, Regional Office and
other units to demonstrate the extent of Fiscalia operations. The fifth day would be
used to complete the overview and respond to questions of the new employees.
The orientation could be conducted on an individual basis or could be given once a
month, for example, to an incoming group of several employees.
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o On-the-Job Training: The Fiscalia trainer, in collaboration with the new employee's
supervisor, can provide on the job training. Such training could include working
with and observing work activities with an assigned experienced fiscal.

o Academy Program: The Fiscalia could operate a periodic academy program once or
twice a year for classes up to 20 persons. All employees including clerical personal
would receive the one week orientation. Fiscales could then receive one to two
weeks of advanced writing and oral presentation workshops. An additional week
or two would address investigation and prosecution techniques.

6.2.2 Plea Bargaining

Atrticle 70 of the Penal Code provides for a type of plea bargaining as both a means of
resolving cases without the allocation of time and of resources otherwise required. Plea bargain-
ing, through more lenient sentencing in return for guilty pleas, can also encourage defendants to
provide evidence against other co-participants in a given criminal enterprise.

A provision for plea bargaining is very unusual in Latin American penal legislation. The
proposal of a similar provision in the recent sweeping amendments to the Colombian Code of
Criminal Procedure caused widespread and heated debate in the legal community. Such "deals"” are
generally considered illegal in most jurisdictions in Mexico and the prevalent attitude towards
contemporary U.S. plea bargaining practices by most Latin American lawyers is that it is somehow
almost immoral and certainly improper.

The team interviewed several Salvadoran lawyers concerning the use of this provision and
discovered that it is rarely used. Conviction rates may be too low for this opportunity to plead
guilty in return for lowered sentences to be attractive to the defendant. Little consideration has
been given for the potential usefulness of plea bargaining in certain more complex cases and the
possible effect in reducing caseloads.

The ability to negotiate pleas is one of the most important factors for the comparative
efficiency of the U.S. justice system to resolve pending cases in relatively short times. Plea
bargaining can alleviate the congestion that plagues the Salvadoran courts and, with relative ease,
can be used to turn co-conspirators into witnesses in serious cases in order to penetrate
sophisticated criminal organizations.

Further analysis of the opportunities for more expeditious case handling and a more
effective and sophisticated approach to the investigation and prosecution of crimes through the use
of the procedures authorized by Article 70 should be conducted. Due consideration must be given
to the concerns of the legal community that such procedures present an additional opportunity for
bribery or other types of corruption. Mandatory review procedures and safe guards similar to
those promulgated for U.S. Justice Department prosecutors could be adapted and included in any
procedure manual. Analogies to the new provisions of the Italian Code of 1988 or the Colombian
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model can be used in deference to the strong feelings held by many Latin American lawyers and
judges based on their perception of the freewheeling aspects of the U.S. practice. The procedure,
if properly understood, used, and monitored could become one of the key aspects of an improved
El Salvador system of criminal justice.

6.2.3 Investigations Function

The Assessment Team recommends that the Fiscalia continue efforts initiated to establish in
to the Fiscalia an auxiliary unit of investigation. If the National Civil Police realizes initial plans to
have 800 investigators, the Fiscalia could operate with approximately 40 investigation
coordinators. Otherwise, up to 200 investigative agents may be required for the Fiscalfa to fulfill
the constitutional responsibility of coordinating investigations. The allocation of additional
resources to the Fiscalfa for the internal organization and training of such a body of investigators
will also be necessary.

The provision of technical assistance would aid the Fiscalia to organize an effective
investigation unit through the preparation of regulations and procedures for its operation. Training
for the investigative agents will also be required. Additional resources to support the investigative
function are necessary and, without resources and technical support, the Fiscalia will not be able to
assume the investigative responsibilities as entrusted to the organization by the Constitution and the
law.

The current tendency in many jurisdictions is to establish an autonomous and independent
institute for the forensic sciences that can conduct scientific criminal investigations as well as
forensic pathology. This is similar to the concept of an independent English coroner or North
American medical examiner. A generally accepted principle of scientific investigation is that such
an agency shouldn't answer to any police, prosecutional or judicial agency and that it should
accomplish its investigations of crimes guaranteeing the independence and objectivity of their
expert opinions.

The Assessment Team recommends that, as a major emphasis in the reform of justice in El
Salvador, steps be taken immediately to restructure one autonomous and independent organization
to conduct scientific investigations. These investigations would be undertaken upon requests for
investigations from investigating judges, police investigators, and the Fiscalfa's investigation unit,
as well as from public defenders representing those charged with crimes. A scientific investigation
could also be initiated for any interested party through a judicial order.



To continue with the model of each investigative body in the administration of justice
obtaining its own means to realize scientific investigations would precipitate what, in other
jurisdictions, has been criticized. These issues are duplication of efforts, wasted resources and,
more importantly, the possibility of bias in the accomplished proofs, analyses, and studies. The
results of scientific investigations should have a high degree of reliability and credibility.

6.2.4 New Programs

Public visibility is important if the Fiscalia is to carry out the enhanced investigative role
contemplated for it under the acuerdos de paz and the Constitution. The idea of a civilian agency
that is not affiliated with the military and is not a court, and which is dedicated to the investigation
and prosecution of crime in a somewhat adversarial sense, is rather at odds with the Salvadoran
cultural tradition. For the public to realize the changes contemplated, a public information
campaign is necessary. Given the paucity of resources it should be carefully designed. The
emphasis of the message should be the effectiveness of taking criminal complaints to the Fiscalia
instead of to the courts.

While the present publicity campaign of the Fiscalia may be inadequate, the basic idea of a
government agency that is capable of protecting the average citizen is very important. A
component of the effort to improve the Fiscalfa should be dedicated to increasing public confidence
in the agency as a means of engendering more direct reporting of criminal conduct. Such a “"crime
prevention" campaign would be a proper prosecutorial function, especially since transcendental
changes are required of the Salvadoran Fiscalia.

Similarly, an appropriate activity could be the study and implementation of mediation
procedures for those cases where conciliation is acceptable and appropriate. This idea was greeted
enthusiastically by Fiscalfa officials and, if implemented with the involvement of the police and the
courts, could significantly decrease case loads and engage the Fiscalia in the initial stages of case
resolution.

The problem now with consigning this to the Fiscalia is the same problem with any
program to enhance its operations. In spite of the constitutional reforms making the Fiscalfa
primarily responsible for investigations, El Salvador still functions as a colonial inquisitorial
system at the pretrial stages. The Fiscalia is simply ignored as a part of the process by most
victims and the police in favor of going directly to the justice of the peace or judge of the first
instance to lodge complaints and initiate the process. Were it not for the reforms it would be
preferable to have any mediation organization attached to the courts and not to the Fiscalia.
However, the establishment of a mediation program could be viewed as part of the impulse for the
Fiscalfa to move towards assuming its assigned role in the process.
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The Attorney General's Office for the Mexican state of Chihuahua established such a
program for the city of Chihuahua in 1987. This program has been very successful. Fiscalia
personnel charged with the design and operation of a mediation unit could travel to Chihuahua or a
similar program for an observation visit.

6.2.5 Personnel and Fiscal Career Development

Approximately 85% of the Fiscalfa annual budget is committed to salaries for personnel,
clear evidence that the Fiscalfa program is labor intensive. The quality of Fiscalfa employees
directly impacts upon the accomplishment of its responsibilities and objectives. The following are
issues to be addressed in order to increase the calibre of Fiscalia personnel.

The disparity of salaries within the juridical community can affect quality of personnel
recruited by the Fiscalfa, fiscales' perceptions of the value of their work to society, morale, and
related issues such as turnover and lack of a career path within the Fiscalfa. The Assessment Team
recommends that Fiscalia salaries be brought into line with judicial and defender salaries. Related
personnel and career development recommendations are presented below:

o Assignment of Personnel: In the courts outside of San Salvador as well as for
several justice of the peace courts in San Salvador, a single fiscal may be assigned
to cover up to five or more courts. There are over 300 justice of the peace courts in
El Salvador and a total of approximately 200 fiscales for the entire range of courts
from justices of the peace through to the Supreme Court. The Assessment Team
estimated that each fiscal completed fewer than 30 cases per year according to
available Fiscalfa and Supreme Court information. A detailed analysis of
workloads and related time requirements for discharging duties (travel time, access
to secretarial/clerical support, access to investigative resources) should be
considered. Such an analysis should assign weights to caseloads according to
output type (primera instancia, jury trials, segunda instancia, Supreme Court) and
to activities associated with case intake and those cases that appear to remain on a
semi-active status for long periods.

o Operations Manual: The development of an operations manual would serve two
important purposes. The development itself would require an extensive review of
operations, procedures, practices, performance measures, standards of conduct,
and organizational structure. The other purpose would be to orient personnel to the
performance of their duties and their relationship to the Fiscalia. Components of
the operations manual would include Fiscalia philosophy and objectives,
procedures, ethics, expected performance and could provide basic legal reference
materials.

o Caseloads and Workloads: An analysis of workloads could be conducted in
relationship with a Fiscalia records and information system study. Some of the
information and analysis generated can be pertinent to both areas. Similarly the
operations manual development will provide insights for both workload analysis
and information systems development.
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o Working Hours: The assessment team recommends that hours for court operations
be standardized throughout the nation. Other recommendations include the option
of shorter hours to allow for the bachilleres to pursue their law degrees. Even if
court hours are unchanged in rural areas, fiscales could work an additional two
hours a day to total 40 hours per week, if warranted by their duties and workloads.

0 Salaries: A definite increase in salary should be given to those fiscales that have
completed their degree programs. The current pay differential of 16% (¢1,800
monthly for bachilleres and ¢2,085 for licenciados) is considered an insufficient
incentive to continue studies according to Fiscalia senior officials. The Assessment
Team recommends that a raise be given to fiscales with their law degrees in a
magnitude of 25 to 30% higher than the bachilleres. At the present approximately
one of every four fiscales has completed their law degree (graduados).

o Professional Development: There currently exist few incentives for law students to
complete their university studies. Internal specialized training and instruction on
up-to-date prosecution methods could provide the foundation for developing “esprit
de corps" and positive attitudes towards the fiscales profession.

o Promotions: The conditions upon which fiscales will receive salary increases and
increased job responsibilities should be explicit and adhered to in managing and
supervising Fiscalia personnel. These conditions can include level of education,
entrance examinations to determine eligibility for advanced positions, level of
production, achievement of standards of performance, and similar merit oriented
criteria.

o Political Influence: In the interest of fairness, effectiveness and efficiency,
personnel decisions should be based on merit. The conscious and diligent
application of this principle can affect institutional morale and overall level of
production.

o Personnel Committee: The complex of guidelines and activities that comprise the
fiscal career track should continue to evolve to meet the requirements of a changing
Fiscalfa. A personnel committee should be constituted to meet regularly and report
progress and proposals to the Fiscal General.

6.2.6 Professional and Ethical Conduct.

With the recently established Fiscalia Office of the Internal Auditor, now is the opportune
moment to establish internal regulations and standards of conduct applicable to the fiscales. These
regulations can serve to govern the investigations and administrative processes for the
investigations to be undertaken by the recently created unit.

The Fiscalia should formulate internal regulations based on the powers granted by the Ley
Organica of the Public Ministry. Since the fiscales are public servants who should be examples of
behavior to the community, standards for professional conduct as well as public conduct should be
established. Article 1157 of the Civil Procedures Code which lists various situations of conflict of
interest for judges should be adapted to the officials of the Fiscalia with the addition of other
possible situations of conflict of interest and non-ethical behavior that the Fiscal General sees as
necessary.
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Regulations should include internal procedures for investigating infractions and,
importantly, the procedures for adjudication. At a minimum, the fiscal should be notified of the
charge in order to be able to respond appropriately. An administrative review should be conducted
in front of an official examiner or representative of the Fiscal General who can recommend
disciplinary measures according to the seriousness of the charges and in accordance with the
evidence accumulated during the investigation. The disciplinary measures that the Fiscal General
may take in each case (verbal or written reprimand, written admonishment, suspension of
employment and salary, or removal) should be clearly stated in the regulations, taking into
consideration the infraction and its seriousness.

The formulation of standards of professional conduct is an area that has a close relationship
with the management of personnel in any government agency. Standards also have a close
relationship with the establishment of a career track for fiscales. The Fiscalia will require technical
assistance for developing norms and procedures to govern professional conduct that can be
combined with a study to establish the career track.

6.2.7 Regions

The Assessment Team recommends that the Fiscalia continue its efforts to regionalize
operations. In 1992, the Western Regional Office will be established in Santa Ana. Operations
will then be directed regionally out of Santa Ana for the west, San Salvador for the central part,
and San Miguel for the east.

The establishment of Regional Offices does not intrinsically resolve problems associated
with coverage and decentralized operations. At present, there is coverage in the western part of the
country through the assignment of fiscales to the courts located in the region. Many of the fiscales
live elsewhere, mainly in San Salvador, and will continue to commute to regional locations. The
problems associated with such commuting are lack of time to pursue formal law education,
commuting costs, lack of local community ties, less communications and coordination with local
judiciary and police elements, and salary disincentives associated with shorter work hours in the
regions. The Assessment Team recommends that these issues be addressed in order to increase
Fiscalia effectiveness and efficiency.

6.2.8 Demonstration Projects

The use of demonstration projects, tested, proven and refined over an appropriate time
period, would accomplish several program improvement objectives. In addition to testing
feasibility, a demonstration project is a quick and relatively cost-effective way to initiate procedural
changes, initiate new or expanded roles for the Fiscalia, and draw attention to innovative program
approaches. Examples include increased use of orality, testing of coordination between the civil
police and fiscales in the conduct of investigations, and development and implementation of
improved records and statistics systems.



6.3 LONG-TERM TECHNICAL ASSISTANCE

The Assessment Team recommends that the foundation for improvement of the Fiscalfa be
a two year technical assistance effort to develop and demonstrate the efficacy of proposed internal
and external program actions. The effort can include the Regional Demonstration Project and can
also consist of the following components:

o Legislation Review: Long-term team members can serve as staff support and to
coordinate short-term technical assistance to review legislation and develop new
legal proposals. Practices of the CORELESAL component of the original Judicial
Reform Project should be reviewed to guide the design of the effort, the
relationship to counterpart officials, as well as the previous use of CORELESAL of
short-term technical assistance.

o Investigation Functions: A detailed study of investigation practices in El Salvador,
past and present, would provide valuable information for additional reform in the
court processing of cases. Such a study would be directly related to the
Constitutional Reforms and would aid in the implementation of new procedures
within the Fiscalia.

o Commissions for Coordination: Similarly, long-team technical specialists can serve
a staff function to support the work of the Commissions with the National Civil
Police and with the judiciary.

o External Training: Along with the Fiscalia Coordinator for Training, the long-term
team can work with the Center for Research and Training and with law schools to
develop courses and academic curricula.

o Fiscal Career Development: During the two year period, the long-term team can
work with the personnel committee to develop the fiscal career track and provide
supporting documentation. The regional demonstration project could provide the
proving ground for career track development.

o Training Academy: The long-term team can provide technical assistance to the
Director of the Training Academy. Assistance will focus on procedures for design
of training programs, training evaluation, on-the-job training, and coordination of
external training programs and out-of-country training.

6.3.1 Regional Demonstration Project.

A major focus of the long-term technical assistance team can be the development and
monitoring of the Regional Demonstration Project. The Project should encompass the analysis of
caseloads that would facilitate the implementation of innovations in case assignments, workload
standards and records systems development. Operations oriented activities can be developed and
tested and can include operations manual design, introducing of investigation technology,
specialized units to support fiscales, development of regional and local cooperation with police and
the judiciary, development of performance standards, and the use of statistics to improve
" operations and Fiscalfa policy. ‘
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The San Miguel Regional Office suffers from the same problems as the Fiscalfa as a whole
and many of the internal problems discussed elsewhere are magnified by virtue of the separation
from the main office in San Salvador. On the other hand the group of Fiscales quartered there is
small enough that pilot type projects could render disproportionate results in terms of what is
practical and what is not in the Salvadoran justice system. Moreover, the independence from the
main office by virtue of geographical separation offers a certain degree of additional autonomy that
could be advantageous. It is possible that the regional office planned for Santa Ana may not be
functioning within an acceptable period of time. Accordingly, it is recommended that both San
Miguel and Santa Ana be considered for the installation of the Regional Demonstration Project for
the improvement of the Fiscalfa. The project could address the following:

— Advanced training in oral presentation of evidence and jury techniques;

— Training of key personnel in investigative techniques;

— Funding of one or two investigative positions for investigators with advanced skills in
ordinary criminal investigations who would become part of the new investigations
division of the Fiscalia;

— Advanced training for these two individuals in police liaison activities;

— Funding of the basic support systems for this unit with essential investigative
equipment to include cdmaras, tape recorders, typewriters, and basic forensic materials;

— The establishment of a co-ordinating committee consisting of local police personnel,
key court personnel and the Fiscalia to develop test protocols for the regional office;

— Funding of a basic library containing essential legal material as well as investigative
references;

— Funding of sufficient word processing equipment to meet the needs of the unit;

— Protocol requirements for assuring increased use of oral proceedings;

— Establishment of model career track programs for personnel in the local office including
salary parity for the fiscales as compared with public defenders and other salary
adjustments; and

— Monitoring provisions to assure adequate study of results and potential problems from

San Salvador and provision of expertise in statistical analysis and continuing review of
physical and personnel needs for the advancing role of the Fiscalfa;
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6.3.2 Technical Assistance Support

The long-term technical assistance team will require access to specialists to accomplish the
long-term objectives. This support can take the form of baseline studies and project designs that
are accomplished before the long-term effort is initiated (before March, 1993). When the long-
term effort is underway, additional technical assistance support will be required for information
systems development, monitoring and evaluation, and procedures specialties such as juror
management and caseload management, among others.

6.4 RECOMMENDATIONS FOR IMMEDIATE ACTION

The following recommendations support the development and eventual implementation of
the long-term technical assistance effort. Baseline studies, designs, and any other procedural
recommendations that emerge from these immediate activities can, in turn, be tested in the actual
operations of the Regional Demonstration Project. The following is an outline of the initial
components:

o Caseload Baseline Study: The proposed study can address two major issues that
were identified by the assessment study. For a defined jurisdiction, the nature of
the work for the current fiscales can be examined and include profiles of cases, time
allocations to cases by case classifications, case closings, and related case
assignment information. The other element to be analyzed is case flow which
includes duration by stages of processing, dispositions, average times of case
completions, and related offender information such as length of detention. While
both types of baseline study are somewhat related,there are differences in objectives
and differences in the records and data collection procedures. In the interest of
reduced costs, samples can be drawn from the caseloads of selected individual
fiscales. The workload and caseflow studies would provide insights to establish
standards for performance and guidelines for assignment of fiscal. To the extent
that the studies provide sound estimates of fiscal productivity, a baseline can be
established by which to measure the impact of program reforms, training, and
procedures changes.

o Juror Study: The use of the five person jury is a unique aspect of the El Salvador
system of justice. This practice removes traditional power of judges to determine
guilt or innocence in an estimated quarter of the cases that come to trial. Some Latin
American theorists in judicial practices do not support the use of civilian jurys. A
study of current practices could reveal interesting insights that could be used to
continue the trend to El Salvador justice reform.

o Training Academy Design: A design is needed to guide the Fiscalia and the long-
term technical assistance team to develop the Fiscalfa Academy. With such a
design, the requirement for personnel, space, material and other support could be
determined prior to the start of the long-term technical assistance. Components of
the design could include: Academy objectives, design for orientation training,
length of orientation segments, on-the-job training, mid-level training, personnel
and resource requirements, and other program aspects.
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Demonstration Project Design: This should be a major component for the overall
improvement of the Fiscalfa. Initial work to ascertain the best demonstration site,
major demonstration objectives and related program issues such as coordination is
needed in order to construct the overall two year technical assistance project.

Design for Long-Te¢ [ ] A C¢ he [ the Fiscalia:
Given the emphasis of the assessment study on the areas of coordination, training
and management information, a three person long-term technical assistance team
may be required. The Chief of Party should be experienced in these areas and in
technical aspects of the role of fiscales. A training specialist and an
information/records systems specialist are also recommended as important
specialists. Additional short-term specialists would also be required. The proposed
design would address the objectives for the improvement of the Fiscalfa, proposed
results and timelines, defined project components, use of demonstration efforts,
and required resources.

4 .8
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ANNEX1

LIST OF INTERVIEWS

Lic. Jorge Amado Alas Alas

Defensor Adscrito al
Juzgado Quinto de lo Penal

Procuraduria General

San Salvador

Br. Jorge Alberto Amaya Hernandez
Defensor Adscrito al

Juzgado Cuarto de lo Penal
Procuraduria General
San Salvador

Lic. Miguel Angel Diaz

Jefe Departamento, Gestién de Cobros
Fiscalia General

San Salvador

Coronel Manuel Antonio Rivas
Executive Director
Organization Project

National Civil Police

San Salvador

Lic. Carlos Arturo Azucena

Asesoria Juridica

Comisién de Investigaciones del Delito
San Salvador

Dr. José Prado Avalos Laguardia

Jefe, Division Defensa Interes del Estado
Fiscalia General

San Salvador

Lic. Johana Barcenas Azume

Colaboradora Coordinadora, Depto. Prevencién del Delito.
Fiscalia General

San Salvador

Lic. Romeo Benjamin Barahona
Asesor Juridico

Comisién de Investigaciones del Delito
San Salvador
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Lic. Ana del Carmen de Fermandez
Trainer/Evaluator

Centro de Investigacién y Capacitacién
Proyecto de Reforma Judicial

San Salvador

Dr. Salvador Edmundo Chica Helena
Fiscal General Adjunto
San Salvador

Rene Mauricio Chiquillo Cuellar
Fiscal Especifico, Gpo. #4 de la Penal
San Salvador

Lic. Alba Evelyn Cortez de Alvarenga
Coordinadora de Defensores Grpo. #1
Procuraduria General

San Salvador

Dr. Criollo
Director, Escuela Judicial
San Salvador

José Arturo Cruz Salgado
Jefe, Pepto, de la Penal
Fiscalia General

San Salvador

Dr. Manuel Efrain Urquilla
Juez Segundo de lo Penal
San Miguel

Br. Luis Santiago Escobar Rosa
Fiscal Especifico
San Miguel

Dr. José Estrada

Primer Magistrado de la Camara de lo Penal
de la Primera Seccion de Oriente

San Miguel

Ing. Diana Leyla Fernandez de Murillo
Segundo Jefe de la

Unidad Técnica Forense (Laboratorio)
Comisi6n de Investigaciones del Delito
San Salvador

Lic. Ana Gloria Fuentes de Argueta

Juez Primero de Transito
San Miguel
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Lic. Hugo Noe Garcia Guevara
Coordinador de Fiscales

Zona Oriental

San Miguel

Jose Orlando Hernddez Bustamante
Coordinatdor, Grupo 2
Procuraduria General

San Salvador

René Herndndez Valiente
Ministro de Justicia
San Salvador

José Humberto Portillo
Coordinador, Gpo. #6 de lo Penal
San Salvador

Dr. Godofredo Lavied

Primer Magistrado de la Camara de lo
Civil de la Primera Seccion de Oriente

San Miguel

Alex Lee
U.S. Embassy
San Salvador

Dr. Jorge B.J. Maier
Argentino/Capacitador

Teorista y Asesor Juridico

Centro de Investigacién y Capacitacién
Proyecto de Reforma Judicial

San Salvador

Dr. Roberto Mendoza Jerez
Fiscal General de 1a Republica
de El Salvador

San Salvador

Lic. Maximiliano Monterrosa Henriquez
Secretavio General

Fiscalfa General

San Salvador

Lic. Reynaldo de Jesis Nolasco Ventura

Jefe, San Miguel Oficina Regional de la Fiscalia General
San Miguel
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Jorge Obando

Chief of Party

Centro de Investigacién y Capacitacién
Proyecto de Reforma Judicial

San Salvador

Cap. Oscar Armando Pefia Durdn
Jefe de la Unidad Ejecutiva Antinarcotrifico
San Salvador

Dr. Andres Pineda Chicas
Juez de 1o Penal
San Miguel

Lic. José Eduardo Pineda Valenzuela
Coordinador de Fiscales de Dchos. Humanos
Fiscalia General

San Salvador

Tte. José Luis Preza Rivas

Jefe, Unidad de Investigaciones
Comisién de Investigaciones del Delito
San Salvador

Dr. José Guillermo Ramos Chorro
Fiscal Adjunto para Derechos Humanos
Fiscalia General

San Salvador

Lic. Juan Ramon Rivas Menjivar
Defensor Adscrito al

Juzgado Tercero de lo Penal
Procuradurfa General
San Salvador

Dr. Oscar Rodriguez Diaz
Presidente de 1a Sala Penal
Corte Suprema

San Salvador

Dr. Armando Rodriguez Eguizabal

Coordinador de Capacitacién,

Jefe, Dpto. de Criminologia y
Prevencion del Delito

Fiscalia General

San Salvador
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Lic. Jests Rodolfo Majano
Legal Advisor
Organization Project
National Civil Police

San Salvador

Dr. Augusto Antonio Romero Barrios
Juez Segundo de Transito, San Miguel
San Miguel

Lic. Carolina Romero de Garay
Coordinadora de Defensores Gpro. #3
Procuraduria General

San Salvador

Dr. Roberto Torres

Camara de lo Penal de 1a Primera
Seccion de Oriente

San Miguel
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ANNEX III

FLOW CHARTS FOR
CRIMINAL CASE PROCESSING

Source: Ministerio de Justicia, El Proceso Penal en Gréficos, San Salvador, March, 1992
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ANNEX IV

PROGRAM DESCRIPTION:
DEPARTMENT FOR CRIME PREVENTION
FISCALIiA GENERAL

58



I
111

Tv

Vi

VII

VIII

11X

INTRODUCCION

DESCRICPION DEL PROVECTO
MARCO TNSTITUCTONAL
FUNDAMENTOS DEL PROYECTO
OBJETIVO GENERAL DEL PROVECTO
0BJETIVOS DEL DEPARTAMENTO

A) OBJETIVOS GENERALES

B) OBJETIVOS ESPECIFICOS
METAS

Al TMMEDTATAS

B) MEDIATAS

ATRIBUCTONES

A) DIRECTAS

B) EN COORDINACION
DESCRIPCION DE LAS SECCIONES Vv UNTDADES

DEL DEPARTAMENTO.

5



I T NTRODPUCCTIC CN

Genenalmente se¢ nos ha ensenado que el delito es un hecho
social que consiste en normatividad, culpabilidad y
antifundicidad; 3¢ bien es cilentv que esta actitud tedndica
es dmpontante desde el punto de vista del andlisdis
funddico, no es menos cdLento que hoy en dia es de toda
evddencia que el delito debe sen visto y considerado dentnro
del contexto social en que se da.

La Modenna Crniminologila enrndiquecid con una nueva dimensdidn
ta concepcidn puramente normativa del delito. Encuentra asi
Gue el delito se prnesenta como una {ntenaccidon entne Los
senes humanovs frecuentemente entne hechor y victima, a
menudo ante tencenos peno siempre con La panticipacidn de
todos fLos miembros de €a sociedad. Todv Lo social influye
en autones y victimas y todo Lo svcial apanece anticuladq
en a Comisidn de un delito determinado.

En esencia el delito no es oitra cousa que una condplcua y
perntunbadona mandifestacidon de 4Lntenaccidn socdial. Hay aun
otne aspecto en La expansidn del concepto 4Lradicdonal
noamativo def deldito. Los estaategas alineados en edta
ondentacidn ven el delito como un fendmeno gue va cambiando
de canrdcter a medida que &e mueve pon un pre-ordenado
sendeno; un proceso que se desencadena con el anresto y que

puede desembocan en condena o absolucdidn. Perno La Fiscalia

@ﬁ?



Genenal de ¢a Repablica en base a fas atrnibuciones que £Le
edtablece €a Counstitucién Politica y €a ley Organdica del
Ministernio Publico, quiene darfe un nuevo s4ignificado a £La
justicia penat, que no sea so0lo de absolvern o condenca at
delincuente 4( no enfocarn otras aneas que son el ondigen de
La delincuencia para Lo cual crea el Depantamento de
Prevencion del Delito; para  rompen con fas d{deas
trhadicionales que se tiene de fa accion de fa Fiscalia y
con esto contndibuin a fa exdistencia de una sociedad mas

anménica.

IT DESCRIPCION DEL PROYECTO

Sintiéndose La falta de <{nstituciones que se dediquen al
estudio y prevencion detl delitu, ta Fiscalia Genenatf de fa
Repiblfica entne dus objetivus pruyecta cnean un
Depantamento de Prevencidn del Detito, con el fin de contan
con una dependencia dedicada at estudio de £as causas y
caractendsticas del delito y asimismo implementan politicas
para fa prevencidn del hechv delictivou.

De acuendv a Lo antenion et Depantamento de Prevencidn defl
Delito send el encangadv de estudian Las difenentes §ormas
de manifestacidn delfictiva, sus causas y caractenisticas,
esdtructunaa y tipo de pensonalidad del defincuente; La

s{tuacidbn socdo econbmica y todos Los factones que pueden



sen Anftuyentes en La delincuencia; ovtro de Cos f4ines e
sacan esdudisticas de hechos delictivos comeitidos,
tApifLicantos ¢y estudiarn cuafes son €ads causdas mas comunes
que {ntenvienen en fa comision de detenminado defifo y en
que zonas exdiste una mayon tendencia a f€a defincuencia. VY
asi establecen politicas preventivas panra mindmizan {La
accion delictiva.

E¢ Depantamento de Prnevencidn def Delito contand con seds
secciones; entne fas cuales tenemos un Comité Técendico, una
Unidad de Comundicacidbn, una Seccidbn Médica Toxdicoldgica,
una Seccidn de Educacdn, wuna Uncdud Informdtica y una
Secc.ion de Atencidn Socio-Psicouldgica.

EL Depantamento tendnda zLambién nelacidn con fa Divisidn
Penal, ya que toda Ca 4informacidn que puedan proponcionanr
Los Fiscates Adscnitos sena de¢ sumo (ntenés pana et
Depantamento. Se netacionand también con cualguien oina
institucion exteana a ta Fiscalia, que nos puedan colabornan
en proghamas de coondinacidn, Lnvestigacion o para Lmpulsanx
campanas a nived nacionat dindigidas a dectones

pobtacionates mas vulnenables y propensos a La comisdidn del

delito.

ITT MARCO INSTITUCTONAL

EL Depantamento de Prevencdidn del Delito es una dependencia

de fa Fiscalia Genenal de fa Repiablica; ya que por mandato

N



consdtitucionalt conrnesponde at Fiscal Genenat de. tu
Repiblica "Defenden fos dAnteneses det Estadv y de £La
Sociedad. Siendo una de sus atnibuciones en el <Lenrneno
prdctico, efecutan €a accidn penal ante el cometimiento det
detito. Peno con ta creacidn de este Depantamento qudlene
dirnsele un nuevo enfoque que no 3¢ reduzca a efecutar {La
accd{én penal sino pnrevenir La accdidn delictiva, para Lé
cual e¢es menesten que se nealdicen 4Lnvestigaciones como un
componente esencial que contrnibuya a fLograrn Los objetivos
en f€a prevencion dedl delitov y esta send una modatlidad mas
en defensa de €os diateneses del Estado y €a Svciedad.

La Fiscalia Genenal de €a Repablica, ae ha preocupado ponr
nreatizan La creacddn de este Depantamenio pondiendo todo su
empeno pana que se defi{nan con pronlitfud f€as bases de su
funcionamiento. Esta medida ha hecho posible ta elabonracidn
del proyecto de creacidon det DVepantamento de Prevencidn del
Detito, senalando 4us ovbjetivos, metas, onganizacidn vy

atnibuciones.

TV FUNDAMENTOS DEL PROYECTO3

Los doce ados de conflicto bélicuv han influido para generar
un porcentajfe mas alto de delincuencia en el pais y en este
momento es Lmponrntante fLoman conciencia de este problema y
buscan €as scluciones que puedan contribuirn a mindimizan en

o posible <Lus hechos defictivus. Sin embargo no ha



existido en el pails una evaluacidén precisa de fa natunaleza
y alcances det gendmeno pon €u cual e canrece de (La
infonmacidn necesandia pana delimitan objetios especificos
y proyeclos que apoyen en una forma eficdiente Las
dndclativas de accidn que se intenten en este campo.

Entne €os necunsos dindispensables parna La formulacidn de
estrnategias pana disminudin €a deldincuencdia, es necesanda
contan con fa Anfuvamacion sobne fa nealidad defincuencial
salvadonena. De Lo antenion sunge La neceddidad de dLa
cneacdidn det Depantamento de Prevencdidn def Delito,
tendiendo entae dus  was {nipuvntantes atnibuciones La
nealizacion de {nvesdiigaciones del fendmeno deldictivo y asi
dmplementan politicas, planes y programas que nos conduzcan

a La prevencidon de fa delincuencia en EC Salvadon.

V OBJETIVO GENERAL DEL PROVECTO

Crnean en fa Fiscalia General de €a Repablica, wun
Depantamento que haga efectiva fa prevencdidn del delito,
dnvestigando £as causas, onrigen, antecedentes delf delito,
para formufan una politica preventiva y elabonran planes y
programas que tLendan a prnevendin fa defincuencia en ef paits
pana asi contrdibuin a La exdistencia de wuna socdedad

anmonica bajo el principioc de nespeito a fa Ley.



VI OBJETIVOS DEL DEPARTAMENTO

1. GENERALES

a) Foamulan wuna politica de prevencdidn del delito y
elabonan planes, programas y proyectos que Lncidan en La
prevencidn de €a comisidn del delituv en el ﬁaib.

b) Tnvestigan {€as causas de ondigen, antecedentes,
problematica del delito.

c¢)] Proponen trnatamientos de tipo educativo, médico
psiquiatnico y socdat, de acuendv a Las diferentes
tipologias del detcto.

2. ESPECIFICOS

a) Formulan y nealizan {nvestigaciones que sinvan en La
definicion y desarnnollo de la potitica de prevencidn det
detito y sus aplicaciones.

b) Desannollanr metudologias de atenceidn, dindigidas a
satisfacen necesdidades de prevencidn del delito.

c) Proponrnecionan a trnavés de ta Lnvesiigacdion,
{nformaciddn pana fa asistencia técnica de Los programas y
La capacditacion de pernsonal institucional.

d) Establecen vincutlos de coondinaciébn con Las
instituciones 4involucnadas en €a administnacidn de justicia
Yy encangadas de fa educcidn, ongandzacién, salud y

produccion social.



VII METAS

I. TNMEDIATAS

a) Tenminan €a 4Lnstalaciin fisica del Depantamento y
completan €a dotaciin de pensonal técnico y equipo.

b} Twplementan una politicu de foamacidn, capacitacidn,
desannollo y actualizacidon del pensonal técnico, mediante
acciones de panticipacidon a cunsos nacionales, pasantias y
becas en el exteniorn, asi como €a autofornmacidn.

c} Establcen y mwmantenen {ntencambiov penamanente con
Anstitucivnes samilanes y que punr ta natunaleza de sus
senvicdos contrnibuyan a €a prevencion del delito.

2. MEDIATAS

a) Etabonacidn de pruvgramas, canpanas peamanenied panra
La prevencidon det delito.

bl Realizan estudivs e <{nvestigacdidn de fLas acciones

delictivas, en el adnea unbana y nunat del padls.

VITI ATRIBUCIONES

1. DIRECTAS

a) Fonmulacdidon de proyectos de dLnvestigacidn del

gendmeno delincuencial en el pais.
b) Recopilacidn de {nfonmacidn estadistica para

constituin bancos de datos, que apoyen fa formulacidn de



acciones preventivas det deldito.

¢) Ongandzan eveatos Ztécndico-cientigicos de cardcten
divulgativo a Las acciones y programas Lnsdiitucdionales en
apoyo a £a prevencdidn del delito.

d} Pnrnepunan documentos que contengan fLos nesultados de
Las acciones {nvestigativas ¢y advulguen anreas <Lemdticas
fonmativas e dnformativas de Cus acciones progrnamaticas del

Depantamendto.

2. Eil COORDINACTON

al Crnean un Comdité inten-dinstitucional consultivo, pana
panticipan dintendiciplinandiamente en Ca {nvestigacidn,
delimitacidon, so0lucién y prevencién de €as causas reales
que genenan La actditud o potenciatidad haciua el delito;
dugendin Las accivines educativas, preventivas a implementan

y el seguimdientv penmanente.

[

0) Tlapulsar campanas a nivetl wnacionaf dinigidas a Los
dectones poblacionales was vulinenables y propensos a {La

{inducedidn o comision del delito.

M
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ORGANIGRAMA D E L DEPARTAMENTO
DE PREYENCION DEL DELITO
DEPARTAMENTO
DE

PREVENCION DEL DELITO
COMITE TECKICO SECRETARIA
UNIDAD SECCION SECCION UNIDAD SECCION

DE MEDICA DE DE DE~ATENCION
'UNICACIONES TOXICOLOGICA EDUCACION INFORMATICA ESOC 1 O=PSICOLOGICA




PROGRAMAS DE LAS PDISTINTAS SECCIONES DEL DEPARTAMENTO ©DE
PREVENCION DEL DELITO.

COMITE TECNICO.

Estand constitudido pon Los jefes de Las secciones y asesones
esdpecificos 84 fuese necesarndo.

Se encanganan de conocen, nevisan, phroponen, Ssobnrne Los
contendios prnogramdticos y acciones del Depantamento.

UNTIDAD DE COMUNICACION.

- lUnddad Técnica nesponsable de fa produccién y montaje vy
digusion de fas difenentes acciones comunicativos que
Amplementen Los contend{dos programiticos del Depantamento.
- Contand de equdipo audio-visual e Jimpresos y personal
progesional en fa matendia (Comunicdologo técendico en audio
videos, pendiodista, etc.), ademas send nesponsable de Los
diguientes programas.

- Prepanan campanas

- Matendiales

- Coordinan ta difusion de €as campanas en Los medios.

SECCION DE EDUCACION.

Unidad nesponsable de ¢€a planificacién de Las politicas
educativas; metodoldgicas de ensenanza, contendidos
progrnamiticos, modatidades de mateniales, Send {La Unidad

nedponsable de fa capacitaciébn (nstitucional y extnra

{institucionat.



UNIDAD DE INFORMATICA

inidad técnica de manefo de dnformaciébn mecanizada,
encangada de plandifican, formutan y nealizan acciones
penmanentes de {nvestigacidon en matenia, refacionadas con
el detito, en §onma de encuestas, {nvestigaciones,
bibliograficas, documentales, estudios de casos panra
necolectan y procesan infonmacidn que permita anniban a £fa
gormulacidn de prnoyectos eficientes panrna contnannestan ¢La
delincuencda.

También se encanganada de fa provduccidn de documentos
Iéchico-cientiﬁécaé especlatizados en {€a matendia; del
prnocesamiento de dLnvestigaciones; 4Linfoamacidon de hechos
defictivos cometidos, movilidad poblacional; sectorndizacion
pon edades y de producin matendial y prvgramas de apoyo a
Las acciones programaticas de tas diferentes unidades.

SECCION DE ATENCION SOCIO PSICOLOGICA

Es La encanrgdda de  atenden {nstitucionalmente Y
nefacionanse con otras unidades simifanes para contribudin
en £a produccidon y aplicacidn de programas educatdivos
cornectivos pana pensonas necluidas en el negimen penatl, o
en edtado de prevencdidn (intennadus det Consefouo Salvadoreino
de Menones).

Proponen progrnamas de needucacddn fLtabonal pana neclusos;
prnogramas de asdistenci{a psico-svcial pana ex-neclusos,

atencidn téenica-admindstnativa panra centnod ‘de

Fate s gams ot YNNI R o T SR S A . N g e e e e a



cuenpos de segundidad a f4in de ganantizan el mindimo nespeto

a La condicidn de sen humano.

UNTDAD MEDICO-TOXICOLOGICA

Sena fa Unidad encangada de tas evaluaciones médicas,
lexamen pana venificacién de Toxicomania, penditajes,
anatisds de tejidos, ete.).



ANNEX V

GUIDELINES FOR JUDICIAL RECUSAL



: At 1155.—Son recusables sin expresitn de eausa lo funcionarios judicla
les que no ejercen jurisdiceidn, como Jos Secretariog, ete. La recusacion se hace
8 dichos funcionarios en la notificacién de alguns providencia cualquiera que
sea el estado de la causy, y el Juez de ésta tendrd por removidos de la inter-
venclén en ella & los funcionarios recusados, desde ¢l acto de la recusaclon. Si
€l Becretario fuere el recusado, el Juez actuard eon un Beeretario interino que
nombrari al efecto. B6io podri recusarse ain causa un Secretario. S! sun se
recusasen mas, se proceders conforme & los artienlos 1185 y 1172, incisos 29 ¥ 3°.

Art. 1156.—8on rceusables con expresién de causs todos los funcionarios
qu ejercen jurisdiceion.

Art. 1157.—La ley s6lo reconoce como causales de recusaclén las siguientes:

1* 3l el Juez es pariente dentro del cuarto grado civil de consanguinidad
o segundo de afinidad con alguno de los litigantes, o con su abogado o procura-
dor; o sl los parientes del Juez en los mismos grados tienen algin intereés en la
causa, aunque No sean parte:

2% 8i el Juez, su mujer o los ascendientes o descendientes del uno o del
oiro tienen pleito pendiente sobre un negocic semejante 1 aguel de que se trata;

3% Si el Juez, su mujer o los ascendientes o descendientss de] uno o del
otro tienen pleito pendiante ante un tribuna! en Que una de las partes o intere-
2ado en la causa ses e. Juez, 0 si son acreedores,~deudores, fiadores o fiados de
ung de ellas, siempre que el erédito v obligacion exceda de cien eolon:s:

4® Si en 1os dos anos que han precedido a la recusacién ha habido causa

criminel por acusacion entre el Juez y ums de las partes © su conyuge o ios .

parientes de ambos en ¢ grado y de la manera ya prevenida, o si el Juez, su
mujgr o las ascendientes, descendientes o parientes del uno o de. otro en e
frado dicho, tienen pleito civil pendients eon algune de las partes, iniciado an-
tes de ls instancia en gue s* propone ls recusacion.

El funcionario acucado no puede ser recusado ni exsusarse mientras no st
haya declarado por quien corresponde que ha lugar & jormacién de causa;

5* Slel Juez es tutor, curador, amo o patrén de una de las paries, o vice-
Versa en Su.caso; . :

6* Sl el Juez, su mujer, sus descendientes o ascendientes fueren herzgde=ros,
legatarios o donatarios 1nstituidos de una ds las partes, o viceversa;

T* Sl el Juez s¢ almenta 2 expensas de unz d= lss partes o0 viceversa;

8* Si el Juez habitare en )Js misma cass con alguno de los ltigantes, ex-
cepto que sea en hoteles o en casas particulares dastinadas & alquilarse por partes;

9 B! el Juez hs recomendado g slguna de las partes o prestidols dinero
para los gastos de] pleito;

10. E1 bay o ha habido en cuiklguier tiempo enemistad eapital entre el Juez
S una de las partes o si ha habido entre cualquiera de ellas y el Juez agresion,
injurias graves o amenszas verbalss ¢ escritas antes ds iniciarae el pleito.

Pero durante el juicio sdlo habri lugar a recusacién, cuando & Juez sea
quien haya causado la apresion, las injurias graves .c las amenazas verbales o
escritas; .

. 11. Ber el Juez superior parients dentro dal segundo grado de consangul-
nidad, o dentro del segundo de afinidad desl interior, cuyas providencias penden
ante aquél por recursn crdinario o extraordinario; .

12. Ber el Juez'socio.de alguna de las partes;

13. Bi el Juez tiene interés conocido en e pleito; )

14. Bi el Juez ha sido abogado, procurador o director de! pleito, o s! hs
sldo testigo o tendrid necesarimmente que serlo, eonforme a las disposiciones de
“ste Codigo. La intervencién como empleado piblico no Inhabilita si no se ba
-ustentado opinién en lo prinecipal; ni 1a ealidad de testigo cuando la declars-
1on no hays de infinir ep la atntencia, o no tenga ya que calificarse:

15. Bi el Juez, oon vista de autos o de documentos referentes = la causa,

@j% 12 manifestado por escrito su opinién a persona interesada sobre el punto que
\%?5- o AoantAbema S-Vi.oa. . - .

BEST AVAILABLE CcOPY

1¢. Bi ha recibido de siguns de las partes algin regaly o servicio notables,
debiendo especificarse tmo y otro; T

17. Bi el .Juez ha &ido sobornado o cohechado; ,

18. B! alguno de los ltigantes fuers mujer & Quien el Juez haya solicitado
0 con quien tenga comercio carnal. (*)

Art. 1158.—Cuando la czusa de recusacir st funds en algin hecho gue
s6lo se refiera a una de las partes, el derecho de recusar, exeepto eb los casos
de los nameras 4 y 10, corresponde solamente a la parte contraris de aguella
£ quien se refiere la causal de recusacion.

Art. 1158.—La expresién Juez en este capitulo comprende a todos los fun-
cionarios judiciales para cuya recusacion se necesita causa.

Art. 1160.—Se hace la recusacidn de palabra a los Jueces de Paz expre-
sando la causal, con juraumento de que no st pon: de malicia y ofreciendo pro-
barla. lgualmente se hari de palabra s los funcionarios que mo ejerzan juris-
diccién en cualquier acto del procedimiento,

ATt 1161—Los demas funcionarios pars cuyz recusacion se necesita causa,
deben ser recusados per €SCrito, con expresion de causal especifics ¥ juramento
de que no s¢ hace de malicia nij por infamar al recusade, ofreciendo la prueba
de dizha causal, 50 pens de no admitirse.

Art. 1162—Los Jueces de Paz serin recusados ante elios mismos, ¥ en-
tonces fijaran el plazo para que e! recusante ocurra a! Juez de Primera Instan-
cia respectivo con certificaciéon de! acta de} juicio que le expediran sin demors.
El plazo sera el que corresponds a la distancia ¥y tres duas mas.  Presentada la
certificacion ante -el Juez de Primers Instancia recibirs la causa a prueba por
ocho dias con citacidn cel Juez recusado, y concluidos, resolvera dentro de los
tes dias siguientes segun el meérito de las pruebas, separando ¢ no al Juez del
tonocimiento de la demanda.

Ari. 1163.—La recusacion de los Jueces de Primera Instancia se hari ante
ellos mismos, quienes remitiran el escrito que la contenga en el término expre.
8ado en e} articulo 993 & la Camara de Segunda Instancie a coste de] recusante,
citando a éste pars que dentro del término de la distaneis y tres dias mis,
ocurra ante dicha Camara a usar de su derecho.

Art. 1164—Los Administradores de Reantas serén recusados como los Jue-
ces de Paz, deblendo conocer de la recusasidn el Juez de Hacienda, y éste sera
recusado como los Jueces de Primers Instancis, debiendo conocer de la recuss-
elén la Camaras de Segunda Instancia

Art. 1165.—Los asesores som recusables en el acto de la notificacién del
decreto en que se les eonsulta o en’ eacrito por separado. Cada parte puede re-
cmhmmmhuemmmmndeudanﬁcnlo. &8i aln se recusasen
mis, deberd ser expresando la causa, bajo juramento de no proceder de malicts,
¥ ¢l Juez que conoce de! negosio, ante quien a¢ formule ls recusacitm, ls resol-
veradentrodetemmdh,encuyotérmnodebeprmhcameonsolo
Citacién de 1a parte contraria, y la prérroga de ley, segun la distancia de Jos
testigos. ) .

Art. 1168—La recusacién de los Magistrados de cualquiera de las Cimaras
desuuummmumumuhcmmnrmmm,yhde
bsmgl:tzuhsdeut-'mﬂmn,uhInmtehoOrtele o

8! e! canocimiento del negoclo correspondiere = la Oorte Plena, se hard

(*) El decreto legisiativo N© & publicado en e] Diario Oficial de] 21 de mayo
Qe 1942, que modificd este articulo suprimiendo algunas causales de recu-
sacién, contlene e! gi iculo: : :

“Articulo torio.—Las presentes reformas no serin aplicables a
los ssuntos pendientes en apelacion, suplica, recurso extraordinario de
nulidad o recusacion, los cuales seran resueltos de conformidad con las le-
yes vigentes cuando se interpusieron: pemn si PrAn ADliEshlec s lne Ammens
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e e TTATTACAMENT X

1. OBJECTIVE

h.I.D., in i
justice in kL

ongoing efforls to iwprove the administration of
Salvador, provides operational support and
technical ausistance Lo cenhance the ability of the Office of the
ALtorney Genecial Lo ianvestigate and prosecute cages, As A.I.D,
preparcs for the developument of o follow-on project in the area
of administration of justice, a wmore in-depth assessment of Lhe
functioning GEf this key player in the judicial process is needed
to identify and target U.8.6G. and other donor assistapce in the
coming yeairs. ‘The purpose of this contract is to assesa the
operational capability and effcctiveness of Lhe Attorney
General's Ofifice in discharging its constitutionally-mandated
functions and make recommendations for improving the efficiency
and effectivencss of Lhe AlLorncey General's Office,

2, BACKGIOUID
In Bl Salvador, the ALlovncy General's Office and the Office of

the General Solicitor (Procuvador General) constitute the Public
Minigstry - which js btechnically an aulonomous agency,
independent bothh of the Bxecubtive and Judicial Branches of
government. ‘fhe Lunclions of the Attoruey General'a Office, as

stated in Lthe Constitution uf Kl Salvador, as amended in
Hovember 1991, are, inter alias:s Lo defend the interests of the
Stale and sociclty; promote judicial actions in defense of

legality; dicceet the investigalion of Lrapugresalona of the law,
in particular criwinal octions, through,a criminal investigative
unit to be vihstablished .ander the AlLoruey Generidl's Offlce;
promote judicial action against those who have commltted illegal
acts; denonnce illegal actions of public officials; and defend
the f£lscal inturests of tha state. The Conatitutional reforms
approved in lovember 1991 significantly broadened the functions
of the AbLtoricy General's Office for criminal investigations,
plaging under its opcerational jurisdictlon oversight of a
criminal investigative unit that ,al Lhe present, functions under
the authovrily of the lMinistry of Juulice.
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The Attorncey Gencral's Office is composed of two divisions, Lhe
Division for Lhe hefense of Socicly's Interests and the Division
for Lthe Defense of Lhe Stale's Inlcerests, and currently has a
total staff of Jd90. Of these, 180 are prosecutors and the rest
support persouncl. The prosecutors currently operate out of two
regional offices (San Salvador and San Miguel), although a third
is scheduled to open in 1993 (Santa Ana). Itse budget for 1991
totalled 9.3 willion colones, cquivalent to approximately $1.2
million. An additional $1.35 willion is being provided through
the U.8. assistance program to supplement the Attorney General's
operdting budget. (3650,000) and Lo finance equipment procurement
and Lraining costs ($700,000).

The Division for the befense of Socicely's Interest has
cesponsibility for all criwminal aclions. To better implement
its wandate, Lwou specialized units have been established within
this division:  the Huwan Rightg Unit, in 1987, and
Anti-Narcotics Tvaffickinug Unit, in 1991, The Human Rights Unit
focusses on the prosceution of cascs juvolving violations of
human rights, particulavly those of high natioual and
international profile. Gince 1987, the Unit has grown from four
1 lprosecutors to Lhirteen prosceutors plug one coordinator. The
Anti-Narcotics Teafficking Unit consists of ten prosccutors, one
coordinator and 16 supporl pervsonnclt.

the bivision For the befense of Lhe State's Intoerests is
cesponsible for collecting debts owed to the government,
cepresenting Lhe titate in any legal action, and maintaining an
inventory 0@ the Stale's propeviy.

fn addition, the Attovney Gencral's OFfice adwinistrative
wepurtmanu responsible for planning, criminal statistics,
training, and procurement. 7The Lraining department, consisting
2f two personuy, ju veuponsibla for developling in-house training
proyrams and vorky in close coordination with the U.8,. firm,
Checchi and co., contracted by AID under the Judicial Refornm
Project and 1cupongible for assisting the AlLorney General's
DEfice In developing and ifwplewenting a comprehensive training '
program. An asscusment of training uceds of the Attorney
Jeneral's Olfice was conducted in 1990, which provides much
1iseful lnformation on cducalional bauckground and areas for
improvement (c.g., in human resource shills, case handling
procedures, octae.)., '
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As noled carlicer, as a result ol Constitutional reforms recently
approved, Lthe Attorney Gencral's Office will soon assume
oversight responsibility for the Commission on Criminal
Investigation:, a highly sKilled technical unit that has been
responsible lFor investigaltions in high proflle criminal caases
{(e.qg., Lthe murder of Jesuit pricste, bank corruption, etc.).
Iwplementing rvequlalions need to bie developed to effect the
transfer of ouversight responsibility for the Commiggion from the
HMinistry of Justice to Lhe Altorncy General's Office. These
regulations will need to address numcrous personnel compensation
problems, particularly given that the majority of current
Commission ave military officers ou loan to the Commission.

3. Scope of Viorh

In ovder Lo aveomplish this work, (he contractor will carry out
the following activitics, all in countrys

i. _veview the folloving docuwentalion and conduct meetings with
U.8, Hission and Attorney General personnel to obtain a broader
understanding of viganizalion ad funclioning of the Attorney
General's OFdices

- Ley Orgénica of the Pablic Ministry

- Action Clans and veports of accowplishments of the Attorney
General's Office
- the traluing needs asscessmwent and data bank on Attorney

i 5
Gencral cmplo,ecs prepared by Checelid and Co.

ii. conduct intcervicus with personnel in the various divislons,
departments and units and review operating manuals and
procedurcs Lo determine Lhe operalional division of labor among
organizationa!l units and identify any problem arcas (e.g.,
gtaffing, woirlload distribution, c¢tce.). The counlLractor should
also: (a) ausicsya cffectivenesy 0f San Mlguel office operations
and provide 1rccommcndations reygyarding plang for additional
regivual offices; aud (L) discuss plans for Incorporation of the
Commission on Criminal investigationy into the AtLlorney
General's Office and suggest orgundzatlonal modifications needed
to ensure optimal functioning of the Commission within the AG's
Office .
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)

Judlcelal Refurm Project

() bapn Componcat IV, Elcment 19

Phe this fwam 1o compl td thic nfunisgion tequincd b any Block of a FROSE PLIOST i PAIPR. Fus l'l('l[(.; Tusnishy the iluur
pumdocr, rantity, dosonpticafipcalic atioga, it duding Catslog aoek suinbicg and praice wbon avadshilc.

Pii. examine the case assigument, tracking and wmonitoring
syslems, and wahe rccommendations for ilup[uyemcnt)-

iv., olbderve proscoeuntors in the cunduct of thelr duties,
identifying areas for adwinistrative support jmprovewments,
technical Ly vdning, or other assistance Lo enhance efficiency
and cffeclivencsu;

v. revieu inc-honse procedures for assuring highest standards
of proflessional conduct and avoiding conflicts of jnterest and
wake recoun ndations for improvewent (f warrapted;g

Vi revieu personnel managemenl system, including hiring,
supcrvision, cvaluualion and cowmpensalion policies and make
recommendalions Lo reduce employee turnover and optimize
cuployee poer ful'm-uu:ui

Vi, revieu jlans for caxpanding crime prevention activities now
updertaken by the Attorney Geucral, particualavly vis-a-vis
responsibilitics of olhier vrygans b Lhe state and suygest
parameters (o0 KD support i this arcnajy and

vili. revivuy caisting coordination mechanisms belween Lhe
Alttorney Genral and the Court and the police, and make
recommendai ions abs appropriate For daproving coordination,

4. Level ol wflonts
To carvy oui. Lhe abuve lasKs, two expertsg ave needed for an
estimated poriovd of 40 workdays. ‘these jndividuals should have
exlensive pooscculorial expericace, preferably in Latin Americaan
countricsyr tavrough understanding of the role of the Attorney
Gunerxal's uifice (lr‘i:n:;,ull'u) in Latin countrvies; demonstrated
ability Lo aooesy Lthe feihulceal, flonancial aad adulnlstlrative
opcrations b public Guganlzations; and be fully fluent in
Spanish, Th: (vllowinlg is o guideliue for Lhe level of effort:

PTravel 1 days
Reading of wilerialusg 4 davyu
Site vigits/observation/and

intervicu,s to delcrmine

ovganizalional and prosccutorial

cffectiven :ss and cificicncys 21 dayuy
Driclfings: : 1 day
Report wriliaegs ’ B days

(Hote: B ovisions to final dhaft veport reguested hy AID may

s
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5. ‘1"im

e

I O AT TTRRN

Contracltor vill begin vorh on oo about Jauugry 13, 1992 and will
proesent o dialt final acport on or about Fcbiruary 8, 1992,

o. lu:l)orLi!y; l{_\_:(llfi__q“(_;n.n_«;!!l_;i:

Phe contractor will provide Lo DSAITH/ES prior to departure a
draft final seport, and will discuuss the major findings in oral
debriefings tor ATD and for the Altorncy General.

AID will proside its commenty on the drafl final report in
writing to the contractor within 2 wecks of its presentation,
which will be incorporated into Lhe final report. ‘“Ten copies ol
the final report (5 in Boglish and 5 in Spaunish) will be
pruscnted vithin 4 weeks after Leceipl of ALD'a comments.
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