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1. BACKGROUND AND SCOPE OF WORK
1.1 The LAC/TIDP Project

The technical assistance services described herein were undertaken by Nathan Associates Inc., a
part of the Latin American/Caribbean Trade and Investment Development Project (The "LAC/TIDP")
under contract to the United States Agency for International Development (USAID) (Contract No.
LAG-0797-C-00-2046-00) and Technical Service Order No. 028, in response to a request from the
USAID Mission in Port-au-Prince, Haiti.

The overall goal of the LAC/TIDP is to support macroeconomic reforms, restructuring and market-
opening initiatives in the nations of the LAC region, with particular emphasis on legal and regulatory
regimes to move such regimes toward international standards through USAID-assisted programs. The
LAC/TIDP staff and affiliated technical consultants provide expertise and assistance to
USAID/Washington and USAID missions in the LAC region and, through them, to governments and
institutions of tiiat region.

1.2 Background for the Werk

The Tripartite Commission on Consultation and Arbitration, composed of six representatives from
Labor, six from business, and three from the Government of Haiti ("GOH"), was established in January
1995 by Presidential decree for the purpose of providing a forum for business/labor dialogue and
conflict resolution. The Commission is under the direction of the Ministry of Social Affairs and is
established as a permanent body, with its term not linked to the President's term in office. It is the
successor to earlier tripartite commissions, the most recent of which was appointed in 1991 with the
narrower purpose of proposing a new minimum wage.

The present Commission has been charged with several important tasks. In April 1995, its
members proposed a new minimum wage structure. In May 1995, the Commission was given the
resporsibility for updating and removing conflicting provisions in the Labor Code and for auditing and
restructuring the State-run pension and workers' compensation funds. To carry out its tasks, the
Commission is authorized to undertake research studies in areas of employment creation, professional
training, social security, health and safcty in the work place. transportation, business management and
efficiency as well as the minimum wage.

In June 1995, the Commission requested technical assistance from USAID/Haiti for several of
those areas of inquiry. 1n addition, the Commission solicited assistance in the formulation of its internal
by-laws setting forth its organization and functions. These internal by-laws must be approved by the
Minister of Social Affairs. USAID/Haiti believes the Tripartite Commission can play a key role in the
Emergency Economic Recovery Program for Hziti and therefore requested assistance of the
LAC/TIDP in providing assistance for the drafting of its by-laws and the elaboration of an Action Plan
for its future operations.

IR TN TR I!EE’ 1 " k 5 EH I

|:\

| sy 5 | v

1} ".FF' =

L) I I

h

[LILEI



Bowi S

S5 il el

3 vt o A e b e R bt sz LG i & gL

1.3 Scope of Work

The Scope of Work for this Technical Service Order included: (a) research, gathering, and review
or preparation of model by-laws for business-labor-government bodies to address labor/management
and other labor-reiated issues; (b) interviews with members of the Tripartite Commission to establish a
frame of reference and to identify past successes or failures; (c) review of the Presidential decrees of
January 1995 reconstituting the Commission; (d) meetings with the Minister of Social Affairs and ...
consultations with Commission members to identify: (1) activities undertaken by the Commission to
date; (2) tasks with which the Commission is charged; and (3) modes of operation informally adopted
and employed to datc; (¢) preparation and submission to USAID/Haiti of a draft report with a one-year
action plan and suggested Commission by-laws; and (f) after receipt of Mission comments, preparation
of a Final Report reflecting the comments and proposed modifications received.

2.0 ACTIVITIES, FINDINGS AND CONCLUSIONS

The consultant assigned to provide the technical assistance to the Commission by the LAC/TIDP,
Dr. Charles J. McCollester, visited Haiti in September 1995. Over the course of two weeks of
intensive meetings and working sessions with the Commissicn, a set of By-l.aws and an Action Plan
were developed that reflect a basic conscnsus between the GOH, Business, and Labor sectors on
guidelines to provide a practical framework within which the Commission can advance its work.

2.1 Work Activities and Schedule
Dr. McCollester's schedule was as follows:

Arrive Port-au-Prince

September 13

September 14 - Introductory Meeting with the Tripartite Commission
- Briefing at USAID/Haiti
September 15 - Meeting with representatives of the Business Sector
- Mecting with representatives of the Public Sector (GOH)
September 16/17 - Drafting of By-Laws structurc in French
September 18 - Meeting with Mme. Mathilde Flambert, Minister of Social Affairs

- Meeting with AFLD representative (American Institute for Free Labor
Development)

- Meeting with representatives of the Union Sector

- Attendance at weckly business meeting of the Tripartite Commission
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Create first draft of By-Laws in French. Work with Commission
Secretary on French expression

September 19

September 20 Deliver completed first draft of By-Laws (16 copies) to Commission

September 21/22 Several individual meetings with members of the Commission
- Write draft Action Plan for Commission operations in French

Meeting with Business Sector

September 25
- Meeting with Public Sector
- Meeting with Union Sector

- Work session on draft By-Laws and draft Action Plan with Minister of
Social Affairs and full Commission

- Dinner hosted by Minister of Social Affairs

September 26 De-briefing at USAID/Haiti

- Retum to United States

2.2 Findings and Conclusions

The Consultant cozcludes from the lively give and take nature of his meetings with all members of
the Commission that the Commission has the intelligence, expertise, and will power among its
membership to do a good job at what can only be seen as a formidable task. However, their
inexperience at creating a democratic organization with transparent, fair, and inclusive processes had
slowed the work of the Commission.

The Commission suffers from a basic ambiguity in the understanding of its micsion. This ambiguity
derives from two interrelated problems. First is the fact that this Tripartite Commission was established
by an Arret of the President, rather than by a Decret as was the case with prior similar commissions.
This distinction in level of organic legal authority meant that there were extensive and largely futile
discussions about the legal status of this Commission ard its mandate viz-3-viz prior such commis-
sions. This ambiguity permitted legalistic minds, from the public sector especially, to force long
discussions on complex legal and historical questions that blocked progress on more substantive issues.
Since an earlier Decret (apparently still in force and considered legally superior to an ai7ef) had
supplanted the section of the Labor Law that dealt with Arbitration in favor of a previous tripartite
commission, which itself had failed to ad-ress the problem, vet another serious problem was

uncovered.

Second is that, while the Arret of President Aristide outlined the areas with regard to which the
Commission was to "consult” in a fairly complete and historically consistent manner, it did not address
the role the Commission was to play in establishing an arbitration system. So, while the Commission's
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name includes the word "Arbitration” and while the arrer cited carlier decrees establishing other
tripartite commissions which had as their task to devise such a system, President Aristide’s Arret is
silent on this important issue. This is why the Commission was advised to begin by defining the
outlines of such a proposed arbitration system early in the workplan so that a proposal could be for-
mulated before President Aristidc leaves office.

It is therefore critical that President Aristide be urged to reestablish the Commission by decret,
preferably on the anniversary of its original formation (January 4, 1995) and this time provide therein
explicitly for the creation of an arbitration and conciliation system by the Commission subject to Execu-

tive approval.

The proposed Workplan, which was discussed to some degree with the Commission, proposes that
the By-Laws and Workplan be adopted, the barebones staff be hired, and the arbitration issue be
settled, all by the end of the year (1995). The consultant herein reminded members of the Commission
forcefully on many occasions about the need to move beyond merely structural and wholly internal
issues toward the more important substantive issucs that could, if the Commission succeeds in its
work, significantly influence the economic development of Haiti. For example, issues like enterprise
efficiency, health and safety, social security, and transportation, cry out frc thie reasoned attenticn of an
institution like the Commission. The Commission has the inkerent talent and capacity to make a serious
contribution, but they clearly need assistance. In particular, there is need for targeted assistance in the

following areas:

(1) Conflict Resolution and Arbitration

Ideally, a week's consultation during the next quarter from someone skilled in these two areas
would greatly assist the Commission to develop its proposal on Conciliation and Arbitration. This
would be an excellent way for USAID/Haiti to assist the Commission in the coming months.

(2) Worker Education, Training and Placement

Perhaps AIFLD would be interested in assisting with some Spring Workshops on these topics. The
Commission should take whatever training and assistance that national and international agencies are

willing to offer.

(3) Health Safety and the Efficiency of the Workplace

One of the author's main areas of expertise is in the elaboration of participative labor/management
structures through joint safety and health committees. There is also a need for a good saiety science
person to work with such a sub-committee to devise reasonable Health, Safety, and Eavironmental
standards that also promote business efficiency. USAID/Haiti could provide useful assistance.

(4) Social Security

There will be a great deal of expertise needed when the Commission tackles the complex, yet vital,
issue of Social Security. Major concerns include ensuring that employers make appropriate
contributions, that worker contributions are safeguarded through enhanced requirements for fiduciary

iy



v -l

&

g

I R |

i |Juk l

responsibility, and that government handling of all such funds conform to global standards for
prudential supervision.

(5) Basic Parliamentary Procedure

The Commission badly needs a one-day seminar, _after they hire their Executive Director, on basic
meeting skills. Debates go on for very long times without rasolution, amendments, and votes.
Everything is discussed, but little is decided. This is a service that USAID might be able to provide

from its own staff.

(6) Basic Qffice Equipment and Office Skills Training

The Commission suffers greatly from a lack of equipment - especially a computer and TAX
machine. If a computer is located, basic training in its use will have to be provided to the
Commission's secretary. USAID assistance would be greatly appreciated by the Commission,
cspecially in the office equipment training area.

(7) Ongoing Organizational Technical Assistance

The Tripartite Commission has a strong desire to move forward. Hopefully, with this assistance on
structure and work program, they can begin to do so. It can hardly be doubted, however, that the
reconstruction of Haiti's economy wiil be an arduous undertaking which will severely test the
Commission's resolve and organization. The Author believes it critical that the Commission receive
further organizational assistance oriented toward formation of the formal sub-committee structure as
proposed in the draft By-Laws.
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APPENDIX C

Biographical Information on the Consultant/Author

The Consultant for this Technical Service Order and author of this report is Dr..Charles - ..
McCollester. Dr. McCollester attended Boston College and received his Doctorate in Philosophy from
the Institute Superieur de Philosophie of the Catholic University of Louvain, Belgium. He has a
lengthy career in labor organization and union affairs in the service, industrial, and academic sectors,
including having served as Chief Steward of a local of the United Electrical Workers. He has served
since 1986 as Associate Director of the Pennsylvania Center for the Study of Labor Relations, and,
since 1993, as Associate Professor of Industrial Labor Relations at Indiana University of Pennsylvania.
He was an organizer of, and is Vice-Chairman of, the Steel Valley Authority, a jobs creation and
retention agency of the Commonwealth of Pennsylvania. He has done extensive work assisting
labor/management participative structures, especially in the fields of safety and bealth. Dr.
McCollester is the author of numerous scholarly articles and papers on labor issues and
labor/management relations and has spoken frequently before academic, professional, and general

audiences on labor-telated topics.
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The Tripartite Commission
on Consultation and Arbitration

By-Laws

Article I: Name:
The Tripartite Commission on Consultation and

Arbitration.

Article ll. Commission Objectives:

l.) To promote the spirit of comsultation and
collaboration between employers, workers, and the public
sector in ordaer to maintain social peace and resolve conflicts
in the workplace.

2.) To work for mutual understanding and good relations
betwean the social partaers of business and labor so that

unemploymant. can be reduced, economic prograss assured,

working conditions and business efficiency improved.

3.) To support consultation between the social partnars
so that reccommandations abott the workplace can be made to the

governmant.

4.) To facilitate the resolution of workplace coaflicts
by establishing a system of conciliation and arbitration so
that parties engaged in a workplace conflict can resclve their
differences with aequity and justice.

§.) To hold public hearings to incraease the understanding
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of workplace issuas hy both the Commission and the general
public.

Article Ill. The Members:

1.)The members of the Tripartite Commission are named for
three yaears by Praesidential executive order following the
submission of names by businaas and union organizations aad
the Haitian goveranment 2s reprasented by the Ministry of
Social Affairs. At the termination of tha initial Commission
members’ terms, the Exacutive will be requested (in January
1998) to name one-third (five) for a one year term, ome-third
(five) for a two year term, and one third (fiva) for a three
year term. Each subsaquent year (beginning in January 1999),
five three-year nomipations will be made.

2.) The number of union and busiraess representatives must
be equal. The governmantal sector should have sufficient
representation to facilitate the Commigsion's work. (At
present, the Commission is composed of fifteen members: s8ix
£rom union organizations, six from business organizations, and
three from the public sector.)

3.) To attain the quoxum necessary to have an officiszsl
meetiag, it is necassary to have a majority plus one. (At
present, this is nine membars).

4.) If a member is not present at the moetings of the
Commission without a valid reason for sixty days, the Minister
of Social Affairs should request the relevant sector (business
or labor) teo submit tho name of a replacaement within thirty
days so that tha Executive branch can proceed with tha
nomination of a raplacement. In any case, a saat oan tha
Coemmigsgion should not zremain vacant for more than one hundred
days. Tha minister of Social Affairs can raplace a member from
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the public sector with Presidential approval.

5.) Costs of Participation: Costs involved in
participation with tha work of tho Commigsion should be
objective, justified and reasonmable. A general stipend can be
congsidared, but it should be modest so as not to tarnish the
reputation of tha Cammigsion membars in tha oyas of the
public. It should be remembered that the extarnal credibility
of the Commission is inversely related to the level of
personal gain and financial profit garnered by its members.

Thraae kinds of cosgsts ara envigioned:

1.)Costs of repraesantation: A monthly across-the-
board stipend granted to each mamber as a reprasentative.

2.)Costs of functioning: An amount paid to mambazrs
as a function of the hours actually spent on Commission work.

3.)Documanted expensaesa: taxi, gas etc.

6.) Business and union represeantatives should be
rcprasentad equally when the Commission meets with businesses,
organizations and institutions. Measures should be undertuiken
in collaboration with business and union organizations in
Haiti and abroad to obtain educational and training assistance
enabling all Commission membars to participate on thae same
footing and carry cut their mission in an efficiant mannar.
Given Haiti's historical experience, all threae sectors need to
deepaen their understanding about how democratic structuras
function.

Article IV, Officers:

1.) The Presidant of the Commission is the Minister of
Social Affairs or the designate thereof. Her (his) task is to
prosida ovar thae moatinga of the Commission and to assure that
all membars enjoy the same :ight to participate in the
discussions and the work of the Commission.
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2.) Two Vice Presidants should be salected: ona by the
business and one by the union sactor. With the President, or
his/her designate, the three will constitute the
Administrative Committee. This Committee should coordinate tha
work of the Commission, work with the Executiva Director, and
oversaa the budget with the accountant.

Article V. Employees:

Within the limits of the allocated budget, tha Commission
has the power to hire the personnel necessary to do its work.
1l.) Executive Director: The role of tha Executive
Director is not to diract the Commigsion, but zrather to
advance the Commigsion's work by assisting its mombers. He
{sha) ocught to ba a serious person with solid qualifications.
The Director should have exztensive experience with the world
of work and a familiarity with both business and labor
organizations. The position should be advertised with official
announcemaents in the most rapresantative newspapers (in Haiti
and abroad). The five most qualified candidates as selected by
the Pormanent Sub-Committee omn Personnal should be carefully
interviewed by the ontire Commisgion bofore a £final gelection
is made by consensus.
The duties of the Executive Director are as follows:
a.) To communicate all important information to the
Commission.
b.) To notify tha membars about official meetings of
the Commission with at least three days advance notica.
¢.) To prepare with the Commission's approval the
agenda for cach meeting. Close atteantion skould be paid to the
maintaining of an equilibrium batween the interasts of labor
and management.
d.) To sexzva as the Commission's peint of contact
with axtarnal organizations.
e.) To assumg raspoansibility for the elaboration of
the annual budget and maintain oversight over thae contracts
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signed by the Commission.

f£f.) To moritor the prograess of studies commissioned
or zesearch undertakan.

g.}) To coordinate the work of the Commission.

h.) To assist with the organization of public
hearings to gather information needed for the Commission's
wortk.

i.) To accomplish any other tasks as determined by
the Commission.

2.) Tha Secretary of the Commigsion is selcotoed by the
Commission. Hoxr (his) task is to take the official minutes of
the Commission and deliver copies to the Commission members
within a wveek. The Secretary handles all official and general
correspondence. The Secretary has the right to an equitable
salary and supplementary costs according to the hours worked
for the Commission.

3.) Supplamerntary employees such as a lawyer, a masgengar
etc. can be retained as needed with the approval of the

Minister of Social Affairs.

4.) Additional parmanent employees, like an accountant
respcnaible for the recording of receipts and expenses, can be
hired following agrrement by the Commission of a job
description, public advaertisement, and an pre-hiring intezviaw
by the Commission. The procaess should be initiated by the
Parsonnel Committea and tha job description of such permanant
employees should be added to these By-laws ag described baelow
(Amendments) .

Vi. Decisions:

All decisions of the Comﬁisaion mast be mado by a
consensus among the three sectors during official meetings
with a quorum present. All members have the responsibility to
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be constructive and to actively seek consensus. The duty of a
blocking minority is to propose a compromise that might
advance the work of the Commission. All the Commission members
nead to realize that a failure to reach sectoral consensus
ralegates tha Commission to impotenca.

Vii. Powers:

The Commission has tha followiang powers:

1.) To undertake reseazch, studies and investigations on
standards in the workplace in order to make recommendations to
improve and streangthaenm Labor law.

2.) To undertake research, studies and investigations
nacessary to make recommendations to improve the life and
working conditions of workezs at the same time as the
afficiency of the Haitian econocmv espaecially in the following
areas:

a.) General professional formation for leadership in
the public, private &nd union sectors, but especially for
thosa profassionals whosa dntios relate directly to theo
workplace, such as the Work Iaspectors.

b.) Bducation, tzaining and job placement for
wozrkcrs.

c.) Social Security
d.) Safaty and Hcalth conditions in tho workplace:

with the intention especially of reducing the amount of human
suffering, but alsc of reducing the financial cost of such
work related injuries and illnesses. The arena of safety and
health is the critical area for joint and participativa
labor/managamont afforis botwasn managers and workcrs'
raprasantatives in the workplaca.

e.) Transportation

£.) Social lodging

¢.) The management and efficiency of enterprises
including the elaboration of participative structures to
better utilize the intelligence and invelvement of workers.
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3.) To alaborate a proposal ¢to tha goveramant to creata a

National Service of Conciliation and Arbitration under the
Ministry of Social Affairs. This Service would have as its
purpose to resolve conflicts of interest betwaen labor and
management (rot conflicts of Law which would remain the domain
of the Labor Court). This procaess should be straightforwazd
and ultimately definitive. A method to appeal the decision to

the entire Commission (or a Sub-Committea thareof)is also
envisioned.

4.) To assist the Commisgion in making competent
investigations, both the entire Commigsion, or the sub-
Committees with the permission of the Commission, have the
power to hold public hearxings on those quastions which thaey
are ompowarqed to examing. Theee public hearinges can alsc serve
as an important forum for public education on the questions
which actually affect the Haitian workplace.

Article VII. Sub-Commiittees: ]

To advance the work of the Commission it is necessary to
create Parmanent Sub-Committees, as woll as allow for Ad Hoc
Sub-Committees to ba established when necaessary. Neithar type
of Sub-Cormittee has any power of decision over the work of
the Commission. They simply have the power to define issues
and make recommendations to the eatire Commission.

Each Sudb-Committee can choose a President who must be a
member of the Commission and each Sub-Committee must have at
least one permanent member f£rom the two social partners. Every
Cormission member is free to participate equally and at will
in every Sub-Committee that the Commission establishes, but
every Commission mamber is also expactaed to participate in the
wozk of at loast one sub-Committee. The hour and the location
of sudb-Committeae meaetings should be announcad to the
Commisgsion at least three days in advaace.
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A Sub-Committao can add supplementary members, with an
equal number coming from each of the two social partnars
(business and labor), without these supplementary members
becoming members of tha Commission or having the right to
attend Commission meetings without a specific invitation. The
Sub-Committees have the powar to hold public hearings on their
areas of concarn with the permission of the Commission.

1.) The Permanent Sub-Committees ara:

a.) Personnel
b.) Conciliation and Arbitration
c.) Health, sSecurity, and Efficiency of Workplaces
d.) Education, Training and Placement Committee
©.) Social Security and the Minimum Wage
'£.) Transportation and Social Housing

2.) Ad Hoc Sub-Committeas caan be created to respond to
the need to arbitrate individual woxkplace conflicts or for
other Commisgsgsion purposes as nocasaary.

VIll. Meetings:

1.) At least one official meating of the Commission will
be held monthly.
2.) The normal order of the moeting is as follows:

a.) President's report.

b.) Vice Presidents reports which will includa a
reading of the financizl report.

c.) Seczetary's raport., The minutes of the last
meeting read and appzroved. Reading of all official
corxespondaence received and sent.

d.) Execuytive Director's report.

e.) Report from the Permanent Sub-Committees.

£.) Report from the Ad Hoc Sub~Committees.

g.) 0Old Business.

h.) New Business.

IX. Parliamentary Procedure:
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Whan convaenient, the Commission shall adopt some simple
and basic rules of parliamentary procedura to facilitate
debata and advance the work of the Commission.

X. Amandments:

Changes in the By-Laws can be proposed by a vote of at
loast two-thirds of the Commission at an official meeting with
a quorum. However such proposed changa will not become final
until a vote at the next official meeting, if notice of the
meating and the taxt of the propos<d change is provided at
least ocne waek in advance. A sectoral consensus (a majority of
each of thae three sectors presaent at an official meeting) is
pecaessary to change the By-laws at the meeting whaere the final
vote is taken.
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La Commission Tripartite
de Consultation et d'Arbitrage

Réglements Internes

Article I. Nom:

La Commission Tripartite de Consultation et de
1'Arbitrage. ’

Article Il. Les Objectifs de la Commission:

1.) Promouvoir l'esprit de consultation et de
collaboration entre Employeurs, Travailleurs et Pouvoirs
Publique en vue de maintenir la Paix Sociale et de résoudre a
l'amiable les conflits de travail.

2.) Favoriser la compréhension mutuelle des parties et
maintenir de bonnes relations entre les partenaires sociaux
aux fins de combattre le chdémage, d'assurer le progreés
économique, l'amélioration des conditions de travail et le
rendement dans les entreprises.

3.) Favoriser la consultation entre les partenaires
sociaux avec pour objectif de faire des recommandations au
gouvernement sur les questions qui portent sur la domaine du
travail.

4.) Faciliter la résolution des conflits sur les lieux de
travail par l'établissement d'un systéme de conciliation et
d'arbitrage pour que les deux parties lors d'un conflit de
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travail puissent trouver un accord mutuel pour résoudre leuzrs
différends avec équité et justice.

5.) Tenir des séances publiques pour aider a la
compréhension aussi bien du public que de la Commission en
écoutant les temoinages sur les questions portant sur
l'expérience du travail. Tt

Article lll. Les Membres:

1l.) Les Membres de cette Commission sont nommés par
Arrété du Pouvoir Executif pour une période de trois ans apreés
la soumission des noms par les organisations syndicales et
patronales et l1'Etat Haitien representé par le Ministre des
Affaires Sociales. A la fin de ce premier terme de trois anms,
pour les nominations en Janvier 1998, on fera une demande a
l1'Executif de nommer un tiers (cing) de la Commission pour un
ans, un tiers (cing) pour deux ans, et un tiers (cing) pour
trois ans. A partir de Janvier 1999, cing membres de la
Commission sera nommés chaque année pour une période de trois

ans.

2.) Le nombre des représentants syndicals et patronals
doit étre égal. l'Etat Haitien doit avoir une représentativité
suffisante pour faciliter le travail de la Commission. (A
present, la Commission est composée de quinze Membres dont six
représentants des organisations de travailleurs, six
représentants des organisations d'employeurs et trois
représentants des pouvoirs publics.)

3.) Pour atteindre le Quorum, il faut la majorité plus un
y compris le President (ce qui fera a present neuf membres).

4.) Si un membre n'est pas présent aux réunions de la
Commission pendant soixante jours sans raisons valables, le
Ministre des Affaires Sociales doit demander aux secteurs
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qu'il rzeprésente, soit syndical ou patzonal, de soumettre le
nom d'un remplacant qualifie pour que l'Exécutif puisse
procéder a sa nomination dans les trente jours. En tout cas,
un siége de la Commission ne saurait étre vide pour plus de
cent jours. S'il s'agit d'un membre du secteur public, 1le
ministre des Affaires Sociales peut le remplacer avec l'accord
de 1l'Exécutif. T T

5.) Frais de Participation: Les rémunérations pour les
frais de participation doivent étre justifiées et raisonables.
Un traitement général peut se faire valoir. Il sera donc
modeste pour ne pas ternir la réputation des membres de la
Commission aux yeux du public. Il faut comprendre que la
crédibilité de la Commission aux regards extérieurs est en
relation avec le niveau de profit personnel ou financier de
ses membres.

Trois sortes de frais peuvent étre envissagés:

l.)Frais de Représentation: Un traitement mensuel
donné a chaque membre en tant que représentant.

2.)Frais de Fonctionnement: Une somme payée a chaque
membre comme compensation pour les heures de travail.

3.)Frais objectifs et justifiés a titre
supplementaire (frais de voyage, de carburant, etc.)

6.) Les représentants du patronat et du syndicat
devraient étre au méme nombre lors des consultations dans les
entreprises, organismes et institutions. Des mesures devraient
étre prises, en collaboration avec les organisations
interessées d'employeurs et de travailleurs en Haiti et a
l'etranger, afin de prevoir une formation appropriée pour
permettre aux personnes participant a ces procédures de
remplir leurs fonctions de maniére éfficace. Etant donné
l'heritage historique, tous les secteurs ont le besoin
d'apprendzre comment fonctionne une société démocratique.

R



Article V. Officiers:

l.) Le Président de la Commission est le Ministre des
Affaires Sociales ou son designé.'Sa tache est de présider aux
rencontres de la Commission et d'assurer que tous les membres
ont le méme droit de participer aux travaux et discussions sur

un pied d'égalité.

2.) Deux Vice Presidents seront choisi: un par le secteur
patronale et un par le secteur syndicale. Avec le President ou
son designe, ils constitueront le Comite Administratif. Ce
Comite doit agir comme coordinateur du travail de la
Commission, travailler avec le Directeur Executif, et
surveiller le budget avec le comptable.

Article V. Employees:

Selon le budget alloué, la Commission a le pouvoir
d'employer le personnel nécessaire pour son travail:

1l.) Directeur Exécutif. Le rdle du Directeur Exécutif
n'est pas de diriger la Commission, mais d'étre au service des
membres de la Commission et de faire avancer le travail. Il
(elle) doit étre un personnage trés serieux avec les
qualifications solides. Il doit avoir une connaissance
extensive du monde de travail et une familiarité avec les
secteurs patronal et syndical. Son choix dcit étre fait apres
des annonces officielles dans les journaux les plus
représentatifs. Les cing candidats les plus qualifiees choisi
par le Sous-Comite Permanent du Personnel doivent avoir un
entretien individuel avec la Commission entiére avant qu'un
choix définitif soit fait par consensus sectoriel des membres.

Les devoirs du Directeur Executif sont les suivants:

a.) Communiguer toute information significative aux
membres.

b.) Notifier aux membres les réunions officielles de
la Commission avec un delai suffisant (en général au moins

trois jours a l'avance).
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c.) Préparer en accord avec la Commission 1l'agenda
pour chaque réunion pour que le travail soit effectué d'une
maniére éfficace et systématique. Attention doit étre portée
pour qu'un équilibre puisse étre maintenu entre les intéréts
des deux partenaires sociaux.

d.) Servir comme point de contact de la Commission
avec les organisations extérieurs. . S

e.) Prendre la responsibilité financiére pour
l'elaboration du budget et l'etablissement et le suivi des
contrats.

£.) Surveiller la démarche des études et des
enquétes entreprises.

g.) Coordonner le travail de la Commission.

h.) Assister & l'organisation des séances publiques
pour que l'information nécessaire aux délibérations de la
Commission soit rassemblées.

i.) Toutes autres tdches déterminées par la
Commission.

2.) Le Secrétaire de la Commission est choisi par la
Commission. Sa tache est de tenir les procés-verbaux de la
Commission et les mettre a la disposition des membres dans les
huit jours qui suivent chaque réunior officielle. Le
Secrétaire est le dépositaire des registres et aussi de la
correspondance générale. Le secrétaire a droit au salaire et
aux frais selon les heures fournies.

3.) Employées supplémentaires comme un avocat, un
messager etc. peuvent étre retenus au fur et a mesure que la
nécéssité s'impose suivant les contraintes budgétaires avec
l'approbation du Ministre des Affaires Sociales et de la
Commission entieére.

4.) Employés permanents additicnnels, comme un comptable,
qui établit le bilan des recettes et dépenses, peuvent étre
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engagés avec l'accord de la Commission sur les devoirs de cet
employé (avis serait mis dans les journaux) et entzevue avec
la Commission. La description des devoirs des employés
permanents doit etre ajoutée aux réglements internes de la
maniére expliquée ci-dessous (Amendements).

VI. Decisions:

Toutes décisions de la Commission doivent étre faites par
consensus sectoriel lors des réunions avec le quorum constaté.
Tous les membres ont la responsibilité d'étre constructifs et
de chercher le consensus. Le devoir d'une minorité bloquante
est de proposer un compromis pour avancer le processus. Tous
membres de la Commission doit tenir compte du fait que l1l'échec
du consensus relégue la Commission a l'impuissance.

VIi. Pouvoirs:

La Commission a les pouvoirs suivants:

1l.) Faire des recherches, études et enquétes sur
l'application des normes dans le domaine du travail; c'est a
dire de faire les recommendations au gouvernement pour
perfectioner et renforcer la Loi du Travail.

2.) Faire des recherches, études et enquétes avec
l'intention de faire des recommandations qui peuvent aider a
l'amélioration des conditions de travail et de vie des
ouvriers en méme temps que d'augmenter l'éfficacité de
l'économie Haitienne surtout dans les domaines suivants:

a.)Formation professionelle en générale pour les
cadres dans les secteurs publics, privés et syndicales, mais
aussi pour les gens qui ont autorité sur les lieux du travail
comme les inspecteurs du travail.

b.)L'éducation, l'entrainement et le placement des
travailleurs.

c.)La Sécurité Sociale

d.)Conditions d'hygiéne et de sécurité dans les
lieux de travail avec l'intention de diminuer le taux de




il

L TR N B N A M

N

IR REI T

N

I

|
T Wy

souffrance humaine surtout, mais aussi diminuer le coiit
financier des accidents et maladies du travail. Le domaine
d'hygiéne et de sécurité du travail sont le point crucial
d'efforts conjoints et participatifs entre les cadres de la
gestion avec les ouvriers et leurs représentants.

e.)Les transports

£.)Les logements sociaux "

g.)La gestion et l'éfficacité des entreprises y
compris l'élaboration des structures participatives pour mieux
exploiter l'intelligence et la participation des travailleurs.

3.) Elaborer une proposition au Gouvernmunt pour créer un
Service National de Conciliation et d'Arbitrage sous le

contrdle du Ministére des Affaires Sociales. Ce Service aura
pour objét de résoudre les conflits d'intérét entre les
partenaires sociaux. Ce service doit étre simple et en fin de
compte définitif. Un méthode pour faire un appel a une
décision de l'Arbitre a la Commission entiére (ou & une Sous-
Comité de la Commission) est envisioné.

4.) Pour aider la Commission a faire des enquétes
adéquats, la Commission entiére aussi bien que ses Sous-
Comités avec permission de la Commission entiére, ont le
pouvoir de tenir les séances publiques sur les questions
qu'ils sont chargés d'examiner. Ces séances publique peuvent
aussi servir comme un forum important pour l'éducation
populaire sur les questions qui affectent actuellement le
monde du travail Haitien.

Article VII. Scus-Comités:

Pouxr avancer le travail de la Commission, il est
nécessaire d'établir les Sous~Comités Permanents et des Sous-
Comites Ad Hoc. Les deux genres de Sous-Comités n'ont aucun
pouvoir de décision. Ils ont simplement le pouvoir de définir
les questions et de faire les recommandations 4 la Commission

e
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Chaque Sous-Comité peut élire comme Président un de leur
nombre, mais au moins un représentant permanent provenant de
chaque partenaire social doit é&tre membre du Sous-Comité. Tous
les membres de la Commission peuvent participer a leur gré et
a titre égal a tous les Sous-Comites de la Commission s'ils le
désirent, mais chaque membre doit se joindre aux travaux d'au
moins un Sous-Comité. L'heure et l'endroit des réunions des
Sous-Comités doivent étre annoncés une semaine a l'avance.

Un Sous-Comite peut ajouter des membres supplémentaires
de nombre égal provenant de chaque partenaire social sans pour

autant que ces dénommés deviennent membres de la Commission

entiere ou avoir la permission d'assister aux reunions de la
Commission sans une invitation explicite de la Commission. Les
Sous-Comités ont le pouvoir de tenir les seances publiques sur
les sujets qui leur sont propres avec la permission de la
Commission entiére.

1.) Les Sous-Comités Permanente sont:

a.) Personnel

Conciliation et Arbitrage

Hygiéne, Sécurité et Efficacité des Entreprises
Formation, Entrainement et Placement

Sécurité Sociale et Salaire Minimum

LA T I « N o B o

Transport et Logements Sociaux

2.) Des Sous-Comités Ad Boc peuvent étre créés pour
répondre aux conflits particuliers dans le contexte

d'arbitrage ou pour autre raisons si nécessaire.

VIIl. Réunions:
.1.) Au moins une réunion officielle sera tenue chaque
mois.
2.) L'ordre normal d'une réunion de la Commission est le
suivant:
a.) Rapport du Président
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b.) Rapport des Vice~Présidents y inclus le rapport
financiere. -

c.) Rapport du Secrétaire: Lire le Procés-verbal de
la derniere réunion et correspondances officielles envoyées et
regues.

Rapport du Directeur Executif
Rapport des Sous-Comités Permanentes
Rapport des Sous-Comités Ad Hoc
Affaires Anciennes

9 Mmoo o

Affaires Nouvelles

IX. Processus Parlementaire:

Quand il sera convenable, la Commission adoptera des
réglements parlementaire pour donner une certaine discipline
aux débats de la Commission pour avancer son travail.

X. Amendements:

Des changements aux Réglements Internes peuvent etre
proposés par deux-tiers de la Commission & une réunuion
officielle. Pourtant, le changement ne peut pas étre le sujet
d'un vote final qu'a la prochaine réunion officiale pourvue
qu'il y ait un avertissement envoyé aux membres une semaine en
avance faisant part qu'il y aura un vote envisageant un
changement dans les Reglements Internes. Le texte du
changement proposé doit étre aussi envoyé a chaque membre une
semaine avant le vote sur le changement proposé. Un consensus
sectoriel (majorite des membres de chaque secteur présent a
une réunion officielle) est nécessaire pour faire un
changement dans le Réglement Interne.

I3
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Tripartite Commission on Consultation

and Arbitration

Action Plan

Tn order to facilitate the work of the Tripartite
Commission on Concultation and Arbitration, it is necessary
to:

*first, adopt a structure with workable By-Laws.

*sacond, establish priecrities with clear objectives that
can be accomplished given restrictions on the commigsioners
timo.

l. First Quarter: October-December 1995

The Commission needs to reduce its weekly meeting
schedule to every other week tor the full Commission and
divide the Commission into two Sub-Committees which should
meet on a2 weekly basis until they complete their initizal
tasks.

Two Sub-Committees should be established in the first
guarter:

a.) The Perscnnel Sub-Committee should work expeditiously
to establish the staff for the Commission. Of primary
importance is the position of Executive Director who will help
advance the Commission's wecrk and coordinate its activities.
The Sub-Committee's task is to identify the five best
applicants for this position to recommend for consideration
and the finel decision of the whole Commission.




It should:

*Decide on a salary scale and a job description (see
proposed job description included in By-Laws, Article V.l1.).

*Make an official announcement and advertise in
recognized journals in Haiti and in the "Tenth Department”.

*Examine the applications received, selecting the five
most qualified for consideration by the Commission. If all the
employees ceant be hired before the end of Lecember, then the
Personnel Sub-Committee will have little to do except to
prepare the employees' evaluations at the end of the year for
submission to the Commission. The members of this Committee
should thercforc cxpend their time and energy in other Sub-
Committees.

b.) The Conciliation and Arbitration Sub-~Committee. One

of the fundamental problems for defining the scope of work of
the Commission is the ambiguity in its mission zs described in
the Presidential Order of January 1995 issued by President
Aristide which created the Commission. While "Arbitration" was
a part of the Commission's title and had been the focus of
earlier short-lived Tripartite Commissions, the order did nct
make the Commission's mandate clear on this issue. For this
reason, I am propesing that the Sub-Committee undertake the
writing of a clear proposal on Arbitration that fits with the
existing Conciliation Service described in the Labor Law.

My proposal to the Commission on this issue is as

follows:

R 2R R R R R Y R R AR 2 AR R A XA AR RS RS R LR R LS S 28 X 2

Recommeandation of the Consultant:

A National Service of Conciliation and Arbitration

4- { :V. 4 .
This service should be consist of a three step process:

1.)A Regional Conciliation gepyvice
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A Regional Conciliation service already exists within tﬁe
Ministry of Social Affairs which has as its task the
resolution of individual complaints and conflicts in the
workplace. This consensual mechanism needs to be strengthened
in order to resolve collective conflicts. Therefore, the
Commission neceds to redefine the duties of lhie reyional
conciliators and assist in their training so that they can
provide a conflicl :eyvlulivn service to lador and management
that is rapid and easily accessible. The utilization of this
service is completely voluntary but should be strongly
encouraged as the normal means to resolve workplace conflicts.
One should bear in mind that conciliation is a normal first
step in an arbitration system.

Il. The National Arbitration Service

The Commission needs ta develop a list of men and women
who are respected for their judgement and who also have an
understanding of the organization of work in Haiti, as well as
a comprehension of the rights of workers and the functioning
of unions. Practical real world knowledge is indispensable so
that they can render judgements that are Iintelligent and
balanced as far as the respective rights of labor and
management are concerned.

The Commission should establish the internal guidelines
for this service, elaborate the professional and practical
criteria for being placed on the list of arbitrators, and give
its final aporoval to the people who are nominated to be
admitted to the Official List of Arbitrators.

The selection of an arbitrator is made by the successive
elimination of names from the list presented to the two
particos in conflict., The arbitrateor cen conduct
investigations, hold hearings, and receive both oral and
written testimony before rendering a decision that has for its
goel the restoration vl svuial peace and an equilidbrium
between the parties in conflict. The decision of the
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arbitrator is final and has the force of law, except in those

cases where the Tripartite Commission accepts te hear an
Appeal.

Ill. Appaal to the Tripartite Commission on Consultation and
Arblitration.

In exceptional cases, because of their economic
importance or their importancc as precedent, la Commission can
undertake the work of arbitration directly, either by a Sub-
Committee or by the entire Commission. If a member of the
Commission is directly ianvolved in a workplace conrflicc, this
person cannot take part in the investigations, deliberations,
or decisions of the Committee on this issue. In any case,
arbitration can anly be agreed to by labor and management in
cases of conflict of interest. Confl .cts which involve

questions of labor law must be referred to the Labor Court.
(222 ZX 2 2 2R 22X R R ELEEZZ RN R REEREEE LR EE LR PR ey Ry N P XL R

Il. Second Quarter: (January-Mars 1996)

With the assistance of the Executive Director two
additional sub-Committees should be formed in January. The
entire Commisgsion has to decide exactly what priorities it
wants to set, but the issue of the social security system or
the lack thereof should be high on the Commission's agenda. My
suggestion would be to lead off with the formation of the
Social Security and the Health, Safety and Efficiency Sub-
Cormittees during this second quarter.

This consultant suggests that if AID is interested in
having him return to Haiti to help maintain some momentum with
the Commission that the best time for this to occur would be
in early January (preferably belween Januacy 2 aud 13, 1996).
This iy a yuud Lime Lu evalucele Lhe functioning ol cne'By-Laws
and the Sub-Committee structure as well as assist in the
formation and definition of the other rour Sub-Committees.
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These remaining four permanent Sub-Committccs rcally define
the core of the work which the Tripértite Commission should
dedicate itsell to achieving over the coming years. It is in
these areas that the impact of the Commission will be greatest
on the life of the Haitian people if it is able to do its job.

Each Sub-Committee should define its mission at the
beginning of its work and submit a brief mission statement to
the Commission for its approval.

lI.Third Quarter: (April-June 19986)

During this quarter, the goal should be to start up the
fifth Sub Committee. Perhaps Llis would be the time ToO start
up the Sub-Committee on Education, Training and Placement. If
the work of the Sub-Committees is rcally advancing, it may be
necessary to begin holding only monthly meetings of the entire
Commission to provide more time for the work of the Sub-
Committees. This would be a good time for the Commisgsion to
hold its first public hearing on Social Security.

IV. Fourth Quarter: (July-September 1996)

During this quarter, an attempt should be made to
organize the sixth and final permanent sub-Committee on
ransportal.ion and Social Lodgings. This Sub=Committee like
the others needs to first define its mission and develop a
work plan. This quarter should see the organization of at
least the sacond public heazxing on Health, Safety and
Efficiency in the Workplace.
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Plan du Travail

Pour mieux faciliter ls travail de la Ccmmission
Tripartite, il est nécessaire d'étabklir les priorités et les
buts exacts pour chaque étape de travail entrepris pendant

1'année prochaine. Zn tout cas, la Commission doit adopter les

Réglements Internes au début du mois d'octobre.

l. Premier Trimestre: Octobre-Décembre-1995

La Commission peut réduire le nombre de ses réunions
toutes les deux semaines pour céder la place aux rencontres
des Sous-Comités.

Dans ce premier trimestre, on peut établir deux Sous-
Comité:

a.) Le Sous~Comité Personnel pour le recrutement doit se
mettre a la tdche pour identifier les cing meilleurs
candidatures deposés pour la fonction du Directeur Executif.
*Adopter le niveau de salaire et une description de

téches.

*Faire une annonce officielle et la publicité nécessaire
en Haiti et dans "le dixieme province", le diaspora.

*Examiner les dossiers soumis et en choisir les cing
meilleurs pour les proposer & la consideration de la
Commission.

Si les emplcyées sont contractées avant le fin de
Décembre, le Sous-Comité sur Personnel aurait trés peu du
travail sauf a la fin de chague année quand il faut faire les
évaluations du travail des employées pour présenter a la

Commission.

La selection des employees peuvent etre fait avant la fin
de Novembre. Il faut que lz Commission fait un traduction des
Reglemsnts Internes et le Plan du Travail en Kréol. Il faut
faire un effort collectii, une Xombit pour cqus toutes votres
études, déclarations, séance publiqgues et cetesra sont ouvert a

vy v
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l'expression linguistigue des masses Heitiennss.

b.) Le Sous-Comité sur Conciliation et Arbitrage a la
tdche d'élabcrer une proposition avant la fin de l'annee a
propos de la structure du Service National de Conciliation et

~

d'Arbitraga et de faire des recommandations & l'EZxzecutif. Il
faut étudier les articles du Code cdu Travail relatifs a la
conciliation et & l'arbitrage aussi bien que mes
recommandations qui etait contenu dans la premiere proposition
de Réglements Internes et sont ajouté ci-dessous:

%* * *

Recommandation du consultant

Le Service National de Conciliation et d'Arbitrage
devrait envisioner une systeme des trois etapes:
I. Un Service de Conciliation Regional qui existe déja

pour résoudre les conflits individuels sur les lieux de
travail. Il faut développer un mecanisme de consensus pour
résoudre aussi les conflits collectifs. Alors, la Commission
doit entreprendre de recommender une redéfinition des devoirs
des conciliateurs régionaux et les donner une formation
adéquate pour qu'ils puissent promouvoir aux partenaires
sociaux un moyen de résoudre les conflits sociaux sur place et
avec le moins de delai possible. L'utilisation de ce service
est volontaire mais elle doit étre fortement encouragée comme
le moyen normal de résoudre les conflits du travail. Il faut
comprendre que la conciliation est une etape normale dans un
systeme d'’arbitrage.

II. Le Service National d'Arbitrage

La Commission doit créer une liste des gens respectés
pour leur jugement, qui ont une compréhension de la mode de
travail dans les entreprises, aussi bien qu'une compréhension
des droits des ouvriers et des fonctions syndicaux pour qu'il
puisse rendre un jugement intelligent et equilibré sur les
conflits entre les partenaires sociaux. lLa Commission doit
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établir le Réglement Interne de ce Service, élaborer des
critéres professionels pour étre placer sur la liste des
arbitres et de donner l'approbation finale aux gens qui seront
retenus sur la Liste Officielle des Arbitres.

La selection d'un Arbitre est fait par élimination
successive sur la liste officielle soumise aux deux parties en
conflit. L'Arbitre peut faire des enquétes, tenir des séances,
et recevoir les dispositions écrites ou témoignages verbales
avant de rendre une décision finale qui a pour but de rétablir
la paix sociale et l'équilibre entre les parties en conflit.

" La décision de l'Arbitre est finale et tient force de la Loi

sauf dans le cas ou La Commission Tripartite accepte d'ecouter

un Appel.

III. Appel a la Commission Tripartite de Consultation et
d'Arbitrage
Dans les cas exceptionels 3 cause de leur importance

économique ou leur importance comme précédent, la Commission
peut entreprendre le travail d'’arbitre directement, soit par
Sous~Comite, soit par la Commission entiére. Si un membre de
la Commission est directement impliqué dans un conflit de
travail, il ne pourra faire partie du Sous-Comité de la
Commission chargée de mener les enquétes ou de prendre une
décision relative a ce conflit. En tous cas, l'arbitrage ne
peut étre imposé que dans les conflits d'intérét entre les
partenaires sociaux. Les conflits qui se portent sur les
questions de la loi ou les violations de la Loi du Travail
doivent étre résolus par le Tribunal du Travail.
x * %

Avec les recommandations des deux Sous-~Comités, la

Commission entiére doit prendre les décisions y relatives.

Il. Deuxiéme Trimestre:(Janvier-Mars 199€)
Avec l'Zssistance du Diracteur Executif on établira deux

s
Sous-Comitss suppiémsntaires. C'est & lz Commission entiére de
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décicer la pricrité a acceorder aux travaun des Sous-Comites,
mais l'importance de la Sécurité Socials me semble ds
s'iimposer comme un sujet importante pour la Commission.
Je propcse que vous etablirez deun Sous-Comitas sur la

E

Sacurite Sociale et Hygiene, Securite et Efficacite des
Enterprises dans cette deusieme trimestre.

Votre consultant propose aussi que vous lui invitez de
retourner en Haiti (avec les moyennes financiéres de 1'AID)
entre le 2 Janvier et le 12 Janvier pour vous aider avec

l'etablissement des quatres Sous-Comitees Permanente(# 3-6

dans les Réglements Internes) qui auront (a mon avis) le plus

grand importance pour le peuple Haitien, si...vous faites
vraiement un travail serieux sur ces sujets de grandes
importances.

Chacue Sous-Comité définira au commencement de son

travail la mission qu'il aura a effectuer et la soumettra a la

Commission entiére pour son approbzation.

lll. Troisieme Trimestre:(Avril-Juin 1996)

Rjouter un cinguiéme Sous-Comité permanent qui définira
sa mission dés le commencement de son travail. Peut-é&tre,
c'est ici qu'on organize le Sous-Comité sur Formation,

Entrainement et Placement. Je propose aussi gue vous organize:z
votre premier séance publique pour entendre des témoinages sur

la Sécurité Sociale.

IV. Quatriéme Trimestre:Juillet-Septembre 1996)

Ajouter un sixiéme Sous-Comité permanent sur le Transport

et Logements Socieux gui lui aussi définirz sa mission dés le
commencement de son travail. Crganizer votre deuxiéme sé&ance

publicue sur le sujet de 1'Fvgidne, Sécurité et Efficacité des

Entreprises.
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APPENDIX C

Biographical [nformation on the Consultant/Author

The Consuitant for this Technical Service Order and author of this report is Dr. Charles

McCollester. Dr. McCollester attended Boston College and received his Doctorate in Philosophy from "

the Institute Superieur de Philosophie of the Catholic University of Louvain, Belgium. He has a
lengthy career in labor organization and union affairs in the service, industrial, and academic sectors,
including having served as Chief Steward of a local of the United Electrical Workers. He has served
since 1986 as Associate Director of the Pennsylvania Center for the Study of Labor Relations, and,
since 1993, as Associate Professor of Industrial Labor Relations at Indiana University of Pennsylvania.
He was an organizer of, and is Vice-Chairman of;, the Steel Valley Authority, a jobs creation and
retention agency of the Commonwealth of Pennsylvania. He has done extensive work assisting
labor/management participative structures, especially in the fields of safety and health. Dr.
McCollester is the author of numerous scholarly articles and papers on labor issues and
labor/management relations and has spoken frequently before academic, professional, and general
audiences on labor-related topics.
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