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Relentless growth of populn!iol1i in a linitc space, constant migralion of

pcople from the rural In the urban area, grc~llcr invasion of individual rights, growing

rcgulu(ory legislalion, differing needs. wmlls, Hspirati()lls, ami tlhililies or their HCCllIisition

illc:vitlloly give risc to connie:t among individuals. among groups, among the.: governmenl

and privlltc cnti:ic5 that is multiplying in ntlrnher and variety. Disp'ltes are i1l1cndant In

progress anti to lhe coming togelher of diverse people in a limited areu of space. Order is

ncc:cssary to avoid chllos. AmI so. since time immemorial n syslern of law and order is

ne(.~cssary In maintnin peacc lind IllIrlll0l110US living condilions ill every socicly. I.aws that

provide possihlc collahoralive bills IIrc passed hy the legislative; ilrc rcfc)f/llc(1 hy llle

cxecutive; which arc applied to disputcs by the judiciary.

Analysis of judicial datil shows ils dccrl'asing cllicicncy in dispensing

justicl~ lind rcstllving disputes lhilt, it hns hecll II growi:lg 1/lIIIcni thaI "OIlC cCln(lol gel

justice in onc's lifetime" allymore. Thus, nltcrrmlives to resolving dispulc~ havc becn

slildied. inlroduccd and evenlually applied by Ihe government in various seclors in rhe

country. Srill, much needs 10 he done liS stntistics will show lhal thcrc arc conslant

additions 10 the court dockets every year. This only proves the dire need to lind ways ami

mcnlls 10 alleviale this alanning prohlcm.

This study iIIustrales the necessity to rcinlC)rcl~ exisring modes ol"aJrernalivc

dispute resolution lind to scck new IIvenues that would Icad to n ll1ulti-c.Joor;uslicc systcm

in responsc to Ihe reality Ihnt, givcn tile Ilumerous cascs lhal have accllillulall~d ill 0111'

dockets, the fresh cases filed every year lind with their perf(mnancc record, 0111' courts C<lll

never cope TT'uch less immediately attend to the solution of this problem.
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ALTERNATIVE DISPUTE RESOLUTION

I. IntroducdJon: Maintaining Order in Society'

The Philippines, like all other nalions, is a sociely composed of individuals who, by
vuluntary choice ur hy !'()rce of circumstances, ;Ire bound to live together within the confines
ur it::! national territory. Each one of its estimated present population of some 56 million
people, has basic need:! to be met, dcsirC6 to be fulfilled and aspirations to he allained. The
vnricty of the~e WllJlt~ is infinile. They runge from Ihe mundane urge to se<.:ure Ihe basic
necessities of life, such as food, clothing and shelter, to the spiritu:J1 desire 10 achieve heavenly
hliss. The unceasing 'pursuit to satisfy Ihese wants, brings horne the undeniable: "basic
cnndition uf human existence," that is, that people live in an interdependent world. No
individual, not even a f.1mily, can exist as a sc/f-suflicil:nt unit. They cannot individually or
collectively possibly grow, produce or manuf.1cturc everything lhey lIl:cd even Ii,I' mere
survival alone. This fact of human interdepcndence is made even more self-evident in the
pursuit to satisfy wants and desires that go beyond mere existence, such as the thirsl fill" weallh
and power, the desire fur respect, and the need for love amI companiun:ihir.

Differing priorities anel abilities or power to salisfy the foregoing varied wallts of
ii-:dividuals, inevitably produce conflict in such interdependent human rdalionshir. This
problcm is compiicated by a mpidly gmwing populatior1 living in a mon.: or less fixed
geographical territory. Without" some sort of nrrangement as 10 how mcmhcrs or society -- IhllTl

the smallt:~i community to the nation itself - arc to conduct themselves in relation 10 each
olher, the weak will be doWn-trodden nnd oppressed by the more powerflll while :he innoccnl
and gullibl,'~ will be laken advantage uf by the crafiy. Valultllie time and energy that may he
more bencficialiy put fto better usc, is wasted in a self-help effort for individual prutcclioll and
avoidance of oppressicln nnd exploitation. Under such comlitions, nn h:divicll/al can real iZl: his
full potential, anarchy will prevail and society itself cannot long endure. .

1n general, substanlive arrangements for socielalliving seeks the safety and e;l~cll..ily or
the life, liberty and property of individuals by restricling Ibe: free use of violcnce, proscrihing
deceit and directing compliance with promises mne/e. In addilion to prohihiting IIl1dcsiruoll.:
conduct, such societal arrangements also set forth the kinds of affirrn:Jliv(; conduct, Stich as
rendition of military service, that arc required of each cmnrnllnily membcr as his dUl:
contribution to the common interest and wei tare.

In tradiliunal societies, us in Pre-llisp;lIIic I'hilippincs, such suhslanlivc arr:llIgcllll:IIIS
are inferred from customary palterns of behavior. As society ll1mkmizl:s, SI/ch irnplil.:d
underslandings arc made explicit in provisions of statutes enacted hy tile kgislallJre ill
representation of the people.

Set: I'art and Sacks, ~~l:~Sli:..lla~k1'IQ.IJ(l:nL'ijIlJIll:..Alilki,,~ i1ml.Armlil:ill!!lll ...r...iIW.
"Introductory Nole olllhc Principle oflnslilulional Sclllcrncnl", 1-6 (1958). Cilctl ill 'I'adiar '1111' Ile, •
Ka!.iJfUnC1llu0'amhar.llJ~ay=-.D:mnmic:iJ}(CQmvu I~;lfy..cml dl itil jim, !97').
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If. Model or Social Ord.

Thc:r~ orc various I,. :':9 by which order i:l sought to be cre-lted in a society in which,
being composed of human u~ings, conniet is an inevitable component uf daily living. it is a
poinllhat needs no longer be; belahored that the various human relationships in soci~t~ must be
brought inlo 0 workable anll productive order if lhat society i~ nut (lnly tn survive hut tn
endure. 'Development, prob'TCS5 and greatness of a nation dcpend upon first OIltaining this hasic
precondition ofsocietal ordcr.

Order may be created by laying dnwn rulcs of cumluct or by cllstmn which nCl:cllsil:llcs
individual sirict compli.mec in order tn r~lli:l.c the aim or gll:I' which such rules :\cck tn atlain.
These rules are both procedural and subSlantive. For instance, niles require Ihe procurement nf
licenses 10 conduci businesses; or Ihat one musl be of a cl~rtain age tn get married without
parental consent beC<1tlSC Ihen, he or she is pre.'mmah'y ahle 10 handle the responsibilities
attached 10 marriage; or lhat an individual who horrow:! mnney IUust promise ttl pay his dehl. If
onc's actions comply with these iUlcs, conflict may he avoided hecause the rules valid,lte such
actions.

Even if non-eomrliance, however, results to conflicts, there arc estahlished cu:\lnmary
and legal modes ofconOict resolution. These may be classified into fnnnal ur legal, on the onc
hand, and informal or cxtra-Iegal, on the other. Thl~se arc not alternative m(l(I·:~ that are
exclusive of each other but rather, complemlmtary ones.

Legislative enaclments directly seeking to resolve a connict, is a modc haVing a wide
impact .lI1d long lasting effect in modern societies. An example is thc fand reform hw that
attempts to resQlve the clnssic conflict of the landlord and the land'es~ tenant in agriculture.
They have the same function of prescribing acceptable nonns, an individual can only own a
limited parcel of land up 10 a certain area and if this limit is exceeded, the government
intervenes by providing sanctions.

A second fonn of social ordering at the city level i~ what may he called adminislrative
direction-giving.} What has been laid down by law is carried out in d~tail by the exccutive
through the prescription of standards.

At the individu:11 or personal level, negotiations to sell Ie a ('ispute may result in some
contractual agreement to govern the future relationship of the parties. A collective hargaining
agreement between an employer and a labor union is a good example of thi.'i mndl:. 1.,lwyl:n:
who undertake to drall the terms and conditions of such a contract in effect ellgage in what has
been called "private law-making".4 This is imh.:etl an accurate observation for it is a wcll
known legal doctrine that a contract is the 'aw between the parties. This, then, is another form
of social ordering.

------.---_.-.---
:l •

S<:e Tadiar and Pl:. Kalarum:iIlU:J~illJ1l1aGYU:i~llilli1Jnics Of(\llllflu!:illI)'_Cmll:ilimiu!!, Jlp.I-l5-14H. (tlJ.,t)).

} Fuller, "Mediation", 44 Smllhern CtJ/ifonria I./JIV Ut"vielY. '305 (1971). C itcil ill T:utiar alit! l'c.
4 Fuller, 71te Morality ofl.uw, (Rev. Ed., 1971).

---•
~

r-

11II

--

- I'--
BEST AVAILABLE COpy



-= stice System

'f 3

..

-I

1

.....-

-'!!!

•

l.".

;:.:
.1
• ' II
-.oJ

f

Under the theory nr "..gal ordering of society, the courts are meant to be the forum for
the final, nuthoritative res'olutio" of disputes that have earlier failed efforts for private solution
or ndju:ltmcnt 111C colonial rules of Spain and, subsequently, the United Slates, intrOlluced
their own systems of justic(l to th~ Philippine~. Continued exposure through education and
communiclltion helped further develop the cClurtjustice system in the country. Lamentably, the
people eventually looked to the courts as the initial mther than the last place of dispuh~

lIeulcrnent.

Thcjudicinl functiun of resolving disputcs is ullllcrtaken by the fllclhud urculjudic:tliol1.
Because of Ihe lawyer's professional bias, this is the device that is generally ovcr stressed. This
is a perfectly undcrstandable human failing as the tcchnicalities or complex Irial prncl~dllrc

makes the legal assistance of lawyers indispensable for the successful conduct of rnnnal
litigation. In this arena, the lawyer's comprehensive grasp of technical rules, his analytical
powers and persuasive skills, may well spell the difference between victory :lncl defcat'.

It is import.1nt to note that adjudication, as a formal mClhod or resolving disputes, i:> not
exclusive to the courts. Officials exercising quasi-judicial functions, such a:> government
prosecutors conducting preliminary investigations, likewise use this melhod. Su dn arhitr:llOrS
of labor disputes and hearing officers of administrative agencies.

I. TIll! atlvcr.'iQrial j",\'tice .'iystcmJ

A source of dissatisfaction with judicial :uljudicatiun is the fack uf meaningful pcr:mllal
confrontation between the disputants. Unspoken is the desire of the parties to directly ventilate
grievances and give explanations or reasons for their actions. It thus ~.ppCilrs dc~irahlc to I.;ul olT
the right of advocacy given to the legal profession.

Lawyers are eSiicntially contentious and combative. This ariseH from a legit I Irallllng
that prepares them for an adversary system of justice before the courts and other adjudicative
official agencies. In contrast, the success of conciliation lies in the emlrts to discuver ..
commonalities and mutuality of interests of the disputants rather than to strcss their
divergence.

Further. adjudication is based on finding out "who did what to whnm." AC(:llracy of
fact-finding is essential to th!s process. Lawyers arc thus tmincli tn rnasll:r ruks Ihat are
designed to assure accuracy. The noticeable tendency of IClwyers to be formalislic and Icdlllil:al
about procedural rules is thus obstructive. rather than facilitative of a mutually beneficial
resolution of a connict.

~ T:uliar ruld Pe, op.cil.
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I
! nut even at 11 less Br'dnd level than the nntional scale, common people are increasingly

growing di!l~ati6lied with the: judicial adjudication or their everyday cnntlict~. ~lIch popular
. grievances may be grouped into delay, high costs, failure to ~omprehcnd the legal process, and

unsuitability of adjudicnticm for the resolution uf minor disputes.

Delay. A pervasive problem generally confronting many legal systems is that of
judicial delays. While many ractors could be pointed to as causing delay, they may he
Cln5lJified for our purpost: into two, namely, those arising from the human factm and those
caullcd by thc nature of the judicial systems. The first refers to failings and weaknesses of the
men administering the judicial system such as judges, lawyers, court personnel. prosecutors,
sheriffs, ami other officials. These factors may be plain inefficiency, sinth or laziness,
corruption, or other evil motives or dcl3Y. These reasons, however, are recruitment pnihlems
'that are common to any enterprise manned by morial beings, be it the judicial system or
:otherwise.

The other category of factors causing judicial delay refers to those arising from the
adversary nature of judicial proceedings. Thus, in criminal cases. the complaint or a victim is
suhjected 10 a series of screenings as to its merit. This is accomplished through police
investigations am! preliminarj hC3rings conducted by prosecutors or magistrates. The sc~ccning

rmcess is generally imposed as a condition to the filing of :he criminal action in cnurl. These
prccautionary measures jlre undertaken by reason of the State's conct:rn fiJi" the protection or
innocent citizens from hasty and malicious prosecutions.

In both civil and criminal actions, concern with procedural legalily requires set periods
for notices and the preparation of plc.1dings for the litigants. These periods elrC often extended
m:;ny times, thereby causing further delay. It is also required that judicial decisions must be
based on findings of f.1ct 3nd that an elaboration of reasons in support of the decision :musl be
made. It is thu3 unde:-slandablc that a somewhat lengthy period is given to reach a sound
decision. Three months is set for the trial courts to render judgment. Appeals and review by
higher courts are given 12 months to decide a case and 24 months for the CA clOd the SC
respectively add to the total length of judicial proceedings. (Art. VIII, Set:. 15 (/), 19R7
C01ZStiltltion).

A third C:ltcgory of causes for judicial delay is court docket cungestiorl. This simply
means that th~rc arc fi,r too many C3SCS waiting tn hc pmcessed hy the c\lurts. A IUllk into the
Supreme Court Report of Statistics on Cases will revelll that fur the IO-ycar period covering
fiscal years 1984 to 1993, the Municip:.tl Circuit Trial Courts have managell unly a 7H.49'1..
efficiency rate in 1984 and has since maintained n rise and fall ratc not higher than 71.94%•. In
1993. its perfonnance dropped to an all time low of ()7.25%. A graphed case tlow would
illustrate the difference/distance between the cascs filed and the cases decided. This
consistently low perftmnancc output has steadily contrihuted to previous baeklogs and within

tl Tndiar. or.cit , p.7
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' 'the snme IO-yell:' period alulI.., t .... Municipal Circuit Trial Courts have: acc~muli1tcd a total o~
1100,390 case." pending action. See Annex /.

, The Metropolitan Trial Courts' performance on the other hand proved tn he: no heller.
n"CCl'l for ill' belit in 1984 with 78.14%, its performance has since nu(.~tuatcd hetween 57.30%

'and 72.4<JO!u, its lowe.~t being in 1993. The bar nnd line graphs too, cle.1fly illustrate the sharp
irillC of accumulated cnse backlogs which pasled n staggering sum of 189,253 cases. Among
the selected li'/e trial courts. the Metropolitan Trial Courts have the poorest efficiency ratc wilh
nn avcral;e of65.22% within the W-year period. Set! Annex II.

The Municipnl Triol Courts' performance could he likened to that of thc Municipal
Circuit Trial Courts. Wilh an average efficiency rate of 70.48% fur the same periml. /t's
accumulated buck log has amounted to 163,086 cases for the: same period. Ilowcvcr, its twu
highest performance: ratcs posted an 83.% in 1984 and 12.57% in 1990 cumpared In the
MerC's 78.49% in 1984 and 73.94% in 1985. See Annex /11.

The more efficient courts are the Municipal Trial Courts in Cities amI the I{eginnal
Trial Courts which 'lave respective averages of 74.13% :lOd 75.22%, fur the smne periud. The
funner posted an accumulated hack log of 107,171 (See AmlL'x IVj cases while the latter pustcd
357,350 cases (See Annex V). It is very important to note that these ligures cover a IO-year
period only which means that they are yet to be adelc,' 10 the cuurt dockets of previulis years.

, These data provide only a glimpse of the ever incrc..~ing b..eklng in our (:uurl dockets.
The- efficiency rale alone shows that every year, twenty live percent of the total numher of
cases filed are left yet to be tackled.

Cases of ;ncrcMing Iiti~ation

However, there are several reasons that could be auributcd for this: Fin!!, this is n
natural accompaniment of population increase. More people mean more cunniels and
consequently, more litigation. Secondly, bctter education givcs gre'lter awareness M legal
rights and more assertivL."tless for their protection and enforcement. G~ne:rally, this should be
commended rather than condemned for it renects vigor and vitalily of democratic process.
Thirdly, development and urbanization are accompanied by more regulatnry laws, infractions
of which inevitably lead to conflict and litigation.

A corollary reason for docket congestion is what IIIIS hecn termeel "Iiligiousness". By
this is meant the filing of petty .md trivial cases in court. This is..,1 unfortunale cOJlsequencc of
modernization which has somehow weakened the tmditional avenucs or social institutions ftll'
th~ infonnal resolution of disputes. These are the filmily, the sehoul, :he church. anel
neighborhood organi:t..1tions. With thcir unavailahility, the courts ilrc now hecoming hurelcneel
and evcn overloaded with the task of resolving minor disputcs.

The use of the term "minor" to descrihe a class of disputes relating to ~OJllIll()n Ill'

everyday conflicts may be misleading. For to the disput,ll1ls personally invulved, tilL: suhjl.:cl
malter. no mailer how inconsequcntial to others m sociely, is certainly far from heing minor,

..
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.petty or trivial. Bvcn though the dispute may only involve in the last analysis. merely hurt pride
from D perceived slight, yet to the parties it is of serious importance. It is minor then only in the
SCDIIO ihllt. by itsclr. it does not have much social significance. ..

rardy to blame fur the so-called "litigiousness," is thc lack of access to any nthcr forum
for tho scltl<..-ment of these "minor disputes." The alternative modes to disputc rcsolution
provide the appropriate mechanism; tbey answer the need for alternative processes tn resolve
this class ofdisputes.

: ' All of th", foregoing causes have contributed to the ever lengthening time before a
dispute is finally resolved by the courts and administrative tribunal!J. There are cases in "the
Philippines where an entire lifetime has been consumed by the litigation process. And it is
greatly disturbing to note that the incidence of such lengthy pmtraction ofjudicial proceedings
is no longer uncommon. This has led to the pejorative use of the term "intcr-generatinnal
justice" as meaning the inability to secure justice in one's own lifetime.

, lIigll COlt's. Another grievance of disputants against formal litigation is that it is too
costly. Cost here includes nnt only financial expenses but the equally important expenditure of
time and co'nveniencc. including the embittered relationship ~hat results from litig'ltion.

Lawyer's fees. docket or filing fees. costs of stenographic nntes, sherifrs fees, and other
expenses of litigation oOen mount to a ~evel that could be ill-afforded by mauy disputants. But
even if they could bear the high financial costs, would-be litigants are deterred hy time-cost
considerations a.'J well. Meetings with lawyers for legal cOilsultations and personal altendance
for numerous court hearings bke away much of that precinus time that is csp~eially dear to tlw
average working man. And with the delays and postponements inevitably encuuntered in
litigation. judicial proceeding~ become even costlier.

3. Popillar incomprehem'ibi/ity ofthejudicialproL·c...·..P

Use ofForeign Language. In the Philippines. the prevailing official language fur Ih~

judicial systems is English. Historically, English and before that. Spanish. was imposed hy the
colonizing power to f.1cilitate communication with a people divided by diverse languages and
dialects. But even with the development of Filipino as the national langu.age. English continues
to prevail ~s tho language of the formal legal system.

Several rc.1sons account for this use of a foreign language. Law school Irlllnmg is
almost exclusively conducted in the English language. There has becn nl) serimw cflilrt III

undertake translation of primarily English legal concepts and terminology into Filipino
equivalents. Stenography for the national language has not been fully developed. And that
which has been developed is not yet extensively practiced. Also, not many stenogrnpher:l have
been trained for Filipino stenography. •

7 Ibid.• p.IO. Cited in Tadiar and Pt:.
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foregoing ailuat;on rcquir~1 widc:sprc.1d use of bilingual pcr:llmm..' and ol'licial
.n court ,rinls. F(lr the record, qucslion!l arc first asked in English and Irilrls!:lled 10

!utculnr the witncs~ iIs c()nvcr~llnt with. The anSWl."r in the dialect is then translated
md recorded. It is Ihu:I I1ppnrcnt that this situation further contributes to the
r nn already lengthy legal proceeding.'!.

iinponantly, stich usc uf bCl(mwcd language cuntributes tu the incomprehension
, confusion of lay litigants ahout the legal process. They also contrihute tn
m attilude of suspicion and distrust of lawyers, in p::n1icular, and against the legal
neral. Additionally, IO(lSe interpretation may distort the picture presented to the
t:lncity is onen squelched. All these may contribute to possible cases of
Ifjustice..

~ ...~ ... .~ .. ~ .... :._--.~

,regoing si~U:ltion is simiiarly the case with other fonner colonies of Western
lia, Il akisl.1n, Bangladcsh, Sri Lanka, Singapore, Malaysia. Hong Kong. and

- Jog others, have experienced the same problem in varying degrees.

---

·ulizalloJl." The judicial and other adjudicative modes of rcsolving disputes arc
~chnical rulcs of procedure and evidence. In general, it may he sait! thal such
n formulated to ensure both the accuracy of Ihe fact-finding process and .Ihe
c judge as a neutral. impartial and disinterested decision-maker. Viol:ltion of
questions propounded to a witness or by the answer given by the latter, are
ing the trial. The grounds for suc;:h objections arc generally compressed into
ses that only lawyers can understand. Such grounds as·ulending," "misleading,"
"iinmatcrial," "irrelevant and impertinent." "incompetent," and uther technical
~tion, are incomprehensible to most non-lawyers.

'oJ

o understand why he cannot tell his story, or his vl~rsion of the cuntroverted
own words, a litigant becomes frustrated and vexed. if not angry :1t all legal
,icion and distrust ngainst lawyers and judges arc further engendered hy such
I.

iculty to understand the legal proccss is a common experience ~vcn in
spe.'lk the same language as that spoken in judicial procccdingil. This is so
. like physicians, and other professionals, have developed a jargon or
age that facilitate communication among memhers of the legal profession.
:vance on this point, as with thc olher issucs ur dday and high cosl, is,
nml cmnplaint.

.---

.. }'

Idicatiun, because it is based on established rules and proccdllrl~s, relJuire
and answers and par~icular modes of conduct. Conflicts are reducctl til hlnck

i1d parties cannot go beyond these issues. Counsels arc nol allowcd 10 explore
lYent options for mulual gain. It's always a righi-wrong situatiun wilh it win-

•
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4. Umouila1l/1/Ij ofatljlUJlcatlonlor ntlnor disputl!~.(J

I

In the main, adjudication is concerned with the issue that has been statcd as "who did
whot to whom.~' It ill thus characterized as "hack ward-looking" since it focuses on whal was
done in the paRt. Why the net was done - the motives for doing the act complained of - are
cOl1!1idcrcd irrelevant to th" aCl-oriL."TJtatinn of the judicial process. Thus, thc cause or the root of
the problem cannot be inquired into. Only the symptoms an: n..ocognized but not the cause of
the malady.

Judiciul trials an: conducted through the intervention of lawyers who act as the
rcprc:lcnt:liive :Iud spokcsman of the disputants. There iH accnnlingly 110 persollal confrontation
in the popular sense of a face-to-face encounter and the freedom to air grievances and give
rcn:mns.

Further, the judicial process is punitive-oriented. The nature of adjudication requires
that ajudgmcnt be made relating to a right and the performance of the ohligiltion cnrrcllllive or
that right. This entails upholding one party ns the' "winner" and condemning the olher
disputant as the "loser." The consequence of such condemnation is the imposilicm of a penalty
in the fonn of a jail sentellce or payment of a fine in criminal cases, and the payment of
damages in civil cases.

Many times, however. a complainant is nut rc:aily interested in having the respondent
jailed or pay a fine. This is true in disputes involving close relatives, neighbors, fi"iends, or
others with whom lhe complainnnt has some kind of relationship, such as Ihal or an crnrloy~r

and' employee. In these cases, the parties must continue with their rdation:i with c::teh other
notwithstanding the r.lcllhat such relationship has heen marred by the dispute. The parties Illusl

return to live in the same home or neighborhood or to work in the same company. In these
cascs, what the complainant is really interested in, is an opportunity 10 ventilate his grievnncc,
explore the cause of the problem, gel an assurance that the offending conduct will JlO 100iger he
repeated and thereby restore the disrupted relationship.

The imposition of a penalty in the foregoing situation, damages the relatiollship of the
disputants beyond repair. The moral condemnnticm implied from penalty-imposition, cntails a
"loss of face," a loss of pride .tnd dignity that amor proprio. so important to a Filipino, c.mnut
accept. As a result, the rift between the dispUlants is widened 10 a chasm thnl can no longer be.:
bridged.1) Thus, this and other considerations earlier cited, paved Ihe way for the cxrtomtioll
anel eventual implementation of new avenues fur di~rule resolution.

H. InformJ)I/(~ltralcgal- Alternative Modes of Ulsflutc Hcsolulio/l

!,I a society where family ties and kinship nrc highly vailled, conflicls anel dispules arc
resolved first, within the family if strictly involving f.1mily malleI'S; and seco",I, wirhin lh~

II Ibid., p. 11
I) Alli-cdo T3Iliar, PI) I~08AnllOlaIC(I, rp.6-t2,( 1978).
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l.radiliO';'UY e.tabli.hed community mechani.m or cnnelll.Unn wherein a .hird pcr~nn n~
nuthnrity brings together Ihe disputants nnd attcmpt~ tn arrive a~ an amicClblc ,s:"h:rm:ntYI
Another is the mechanism of med'a"on whereby "partIes to a pcndlng calle arc el~Jolncd by the
cnllrt to submit their controwisy to a neutral third party ... to reach a settlement of their
di:iputo."11 . ~ti1l smother form of alternative dispute resolution is arhifralion wherehy the
disputing parties submit their case to an arbitrator or a group of Ilfhitraturs whn:lc irnpuscd
decision!! arc generally permanent. These mechanisms grow out "f the need to maintain pcace
within the community by preserving harmonious relations among the people. This
prcltisposition for traditional dispute settlement methods seems In bc clIllurally ingrained, so
that the irnpoHition of a foreign system only serves to reinforce it.

A fiigrlifieant number of disputes are settled by the making nf laeil accOInmodalinns
required by CLJ!ltoms and traditions. Ilistorians have noted the time-honored custom of hringing
di~f1utcs to the barangay or tribal chief. or before some respected dder for amicahle selllemcnt
of differences.

Today. that custom of seeking mediation of conflicts. survives nol puly among the
remote rural population where the fonnal mode of dispute resolution is it "luxury" they C:1Il ill
;lffnrd in both time and financial resources, but also in the smnll cmnmunities of the mban
scclor. This custom illustrates another form of social ordering that is availed of to slave off the
destructi ve forces ofconniet in human relationship.

Although exposure to western ide.1s changed th~ social structure of the eourllry lind
diluted Ihe kinship system, particularly in urban areas, in rural areas where conllJlunity tics
remair.~d stmng. informal conciliation under a "fhlk legal system" was resorted 10 as a matter
of course. Hence, fonnal and informal legal systems co-existed in some paris of the country.

Alternative Uispulc l~cs()lulion Procedures

Alternalive Dispute Resolution or ADR is the collective namc given to those processes
of resolving disputes oUlside the fonnal court system. The n:cognition or conciliation,
medialion and arbitration 'as various methods of resolving disputes withoul the nccc.::<;sity nf
court litigation has paved the way for the establishment and institutionalization of agencies
which arc JTk1inly concerned with the creation and implementation of various ADR pro~rmns.

ADR methods principally consist of:
• mediation
• arhitration
• mc:d/arb (medialionlarbilfation)
• mini-I rial
• private judging

If) Tadiar and Pe, op.cit., p.)
II Scc£QlI11Jkfi:Ii~!.I.Jylclin.tiilll:..ArLlli.Dl:rilI~nliIul'u:r1lilti vl.<J);;mu!1:.H!Jtiuhl! i\111, 1'.1'. ()(1kc or I .cga I
Aill, 199J, p.2 .



Thcllo differcnt melhnd!l milY be explured ilt different slages of the intervention or for
different aspects of the cunnict. They need not be mutu:Jlly exclusive uf each other. Some
mculclI mny bo UHCll in cl)lnbill:ltitlll wilh uther rnethud~ scqllcntially.
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The Concept or Mediation

M~diation is usually n private, voluntary and informal.process where a pal1y-sdccted
neutral p'.:rson aSliists disputants to reach a mutually acceptahle agreement 12. The Kalarungang
I'mnbamngay I(ule promulgated by the Seerelary uf Justice delines mediatiun as a muh... lly
interchangeable tcnn with conciliation "whereby disputants arc pcrsmltled hy the l'unClng
lJilrangay or Pilngkat 10 amicably settle their disputes." A third party called the mediator brings
the disputing parties together to promote amicable negotiations. 1·le arranges private meetings
with each disputant therehy gaining kn9wlcdge of the terms and proposals that the displllanl:-o
could possibly scttle or agree upon,

"

The mediator may illso Like 011 an active role in helping to resolve the prohlem. JIe may
urfer advice, suggestions and submit compromise proposals for acceptance hy lhc pnrlics in
order to restore tlteir marred rdations. Such propos<lls however, shall nol he com:idered h;'l(ling
without 1he acceptance by both parties.

Succt~ssful mediation ends with an amicable settlement in which both parties yic/ll
what is considered lesser in value in exchange fiJr witat is more valuable under the p'rcvailing
circumstances lJ• An agreement arising out of ·mediation does not go into the mailer of"
determining which party is right Of wrong but only states what the parties will do and when in
order to solve the problem at hand .... The mediation proceedings are held in strict conlidence.
Infonnation acquired during the mediation proceedings cannot he used in court nnd the
mediator cannot be compelled to testify in court with regard to such information.

Although mediation in its strictest sense differs from conciliation, in practice these
tenns are interchangeably used and are usually considered synonymous. Conciliation and
mediation as alternative modes of dispute resolution have no less than the Constitution as their
legal basis. Article 13, Section 3 of the 1987 Constitution provides: .

"The Stale shallpmmote ...the pre/ere/llial lise ofl'oltmtary modes (~r.\'ertlillJ!, displlle.\·
including conciliation am/ sht/II ensure mlltunl compliance by the [Jarlie.\' thal'o!, in (In/a /(1

foster indll.'.trial peace. "

12 Paulson, Allernalive Dispute l~csoJulioll: An ADR Primer.
13 Geronimo Quadra. TIle Administr..tion, AdjudicatiOIl and Ellfinccmcllt of Lallor Jus1ice ill llic

Philippines. p. 8 (1979).
(·1 Enclosed pamphlet, Council For'llu: Non-Court ncsoilltion of Disputes (CoJlcord) (-"oumla/ill I. Ira:,
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A similar provision ia emhodied in the Declaration of Policy (Article 211 (a) ) of the Lahor

Code, ~ omcnded.

The Concept of Arbltiallon

The Katarungang Pambarangay Implementing Rules defines arbitration as a "process of
adjudication of disputcli by which the partil.:s agree to be bound by the decision of a Iribunal
person or body in place of 11 req~ircd (lr~anizcd trihuna!." II is intended to avoid the
formQlitiQIl, the delay. the expense ancl the confusion, on the part of non-lawyers, that ilrc
inherent in ordinary litigation 1s• .

The award of the arbilrator is <:onsidered to have the furce nnd crfecl of il C01Jl1

judgment hetween the parties under the Katarungnng Pambarangay I.aw. In Ihe rules "-
promulgated by the Construction Induslry Arbitration Commission with regard to arhilrntion in
the construction indu~try, no appeal may be made from an award or a decision hnncled down by
the arbitrntor except on questions of law which are appealahle to the Supremc Court. The
parties submit their respective evidence. positions and arguments to the 3,-bilrator!s. The~e wiil
then be the basis of lhe arbitrator's decision.

The arbitr:Jtor's role is considered passive compared to the mediator. lIe cannot makc
his nwn proposals and meet privately wilh the parties. I lis judgmenl JnWit slrictly he bilsL:d
upon the issues and evidence presented by lhe parties and ideally should he in keeping wilh
Iheir variant needs and desires. His authority emanatcs from lhe agreemenl of the parties to
submit their dispute to arbitration 16.

III. Civil Code Provisions on alternative disputc proccssin~

The Civil Codc. approved by Congress on 18 June 1949, included a new Title XIV
c~ntaining two separate chapters - one on Compromises and anothl:r on Arbitration.

A. Compromises

Article 2028 defines a compromise as a conlract that is made hy making reciprocal
concessions. A compromise, therefore, presupposes the existence ora connietlhat mayor may
not have already reachcd the litigation stage. Jn the fonncr casc, a compromisc is ;'ntcncled 10

prevent a litigation from arising. In thc laller case, it is intended (0 Pllt :JII cnd 10 liligaliorl
alrc:ldy cornm<.:nccd. Accordingly, compromise:; may he c1as~ilied inlo (WO - cXlrajlldicial (lr
judicial.

In n pre-litigation extrajudicial compromise, where the party noliged lhereunder I:tils or
refuses to comply Wilh the terms thereof, the aggrieved party has only one COl/rse (If :lction -

15 Curtis-C:tSI!C ArhilmliulI, 42 Am. Se, r~cp. 200 at C(lIl~lrll\;1 iOIl Arhitr:llioll I'rillll~r, "I (1l)en I,
Il'> Quadra, loc. cit.

BEST AVAILABLE COpy
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judicial felief, I(0 must file an action for breach of contract or an action based on the original
source of obligation. An example is a compromise agreement concerning a vehicular accident
injuring R pedegtrian. Where the motor vehicle driver or operator lenegcs 011 the agreed upon
compcntl"tion for injuries sustained. the complainant pedcstrian has a choice of suing upon a
breach of the compromise agrcement as a contract or to sue upon the original quasi-delict.

For pending judicial cases. the court is mandated by Articlc 2029 "to persmHle thc
litigants in civil cascs to agree upon some r.,ir compromise". For this purpose, judicial
proccedings nrc suspended to afford the partic:! sufficient time to formulatc the tcrms thereof.
Ir the efforts to this end is successful. the compromise agreement is submittcd to the court for
approval. Judicial approval is necessary to ensure that what was agreed upon does not
contravene the law. public policy or good customs. Upon approval, judgment upon a
compromis<' is rendered which is immcdiately exccutory. It is liot appcalahle (Oe 10.\' Reyes v.
De Ugarte, 75 Phil. 505)

'Likc any contract. a compromise may be nulli/ied for any cause Ihat vit.i~lcs fre~ and
informed consent. namely. "mistake. fraud. violence. intimidation, undue influence or falsity of
documents,'· Unless a compromise: agreement is nullified for Ihis reason, it is 1I0t appealable
(De los Reyes, supra) but a decision refusing ann'Jlmcnt may he appeak:d.

It is important to distinguish between process and product. A compromise agreement i:;
thl~ product of a process that may either be direct negotiation betwecn the pmiies or a third
party intervention by conciliation or mediation. This is implicdly recognized by Articlc 202CJ
which provides for the appointment of "~Imicahlc compouuders" whose duties shall he
provided for in the appropriate Rules of Court that the Supreme shall promulgate. It is
unfortunatc that the challenge has not been met ns up 10 Ihis dale, almo:;t hall' a cClIllIry Jah;r,
no such Rules of COllrt has been promulgat,cd.

There arc only five short articles on the subject in the similarly brief chaptcr on
Arbitration. Two of them make the provisions on cmnpmnlises equally 'lpplicable to
arbitration. A third article recognizes as valid any stipulation that the arhilrator~s award shall
be final. A fourth one. however. invalidates any. agreement giving nne of tllC partics Ihe power
to choose more arbitrallors Ihan the other. This would be contrary tn the.: principle of equal
protection. as well as concepts of fairness and justice.

The last provision. Article 2046. again misplaced its reliancc on Ihe Supreme COllrt to
promulgate such rules of court as may be necessary 10 gnvem thc procedure.: for arhilralion and
the appointment of arbitrators. Again, as in the case of mniahlc compounders tn facililale Ihe
compromise of disputes .md conflict. no such rules have becn promulgated up 10 the prescnt
time.

if

I

I
IIIiI

!

Ii
c

rour years after enacting the Civil Code, mul, perhaps rrustrated hy Ihe illaction 011 (he
matter by the Supreme Court, Congress enacted Republic Act No.H76, cntilh.:d AN A('T TO
AUTHORIZE TilE MAKINO OF ARBITRATION AND SlJllMISSION A{iIWI:\lI~NTS,
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TO : )P. FOR TlfB APPOINTMENT OF ARBITRATORS AND TilE PROCEDURE
rOR AltBlTRATION IN CIVIL CONTROVP./(SIES AND OTIIER ,-UIU'OSES.

C. lil~l!ltn!tJ!!lU,rnccs:t under Ilcp.!!Jillc Ac' Nil, H76

I. Houte:t 10 tI,c Arbl4ruClon I'rnce:ts

There are two ways hy which it disfllltc may hc re:mlvcd through Ihe process of
arbitmtion.

A. IJy (:ontr{l(.'/Il,,1 stiPU/ill!Ofl

The./lr.\·/ is where the parties to 1I courmet, with Ihc express CXCCfJlion Ill' an employmcnt
contract,l1 in anticipation of an honest or dishoncst dispute that may arise thcrcfrom, such as
the valuation or apprais.11 of goods for future delivery, and being aware or 11m advanlages or
arbitraliuli over !'onnal litigation liS a mode of resolving disputes, expressly slipulate in their
contract that nny dispute arising therefrom or any panicular issue thcfl.:of, slmll he rcsolve,' and
settled by said mode.'8 Such'a contractual stipulation is now incrc<lsingly heing m;lllc,
particularly in Ihc construclion industry. The conlractual slipulatiun sh'llI provide thai Ihe
dispute may be resolved by a sinBle arbitrator to he lIBreed upon hy holh parties or hy a p:md
of three (3) arbitrators. In the Intter case, each party shall mune one arbilr:ltor :1IIe1 tIll: IWIJ rhus
named must 3Brce upon a third arbitrator.''} The slipulation may also provide a maximum
period for the arbitration hearings to be completed, as well as the deadline Ic)r rC;Hlcring :m
arbitration award. The parties may further agree to require a unanimous vote of all the
arbitrators to the award or only u majority votc.21l

B. By S"bm;s.'l;on Agreement

The s(!cond route is when a dispute has alreally arisen between the parries IJllt no fllnnal
suit has yet been commenced. It is supposed in this situation that the aggrieved party will
propose and the other party will agree in writing, to submit Iheir controversy for resolution
through the arbilrational mode. A good example of this route is that provided for und~r the
Katanmgang Pamharangay Law in the. Local Government Code. At any time during the
barangay conciliation proceedings, Ihe parties may, upon the suggestion of the Punong
Barangay or the Pangkat ng Tagapagkasundo. agree in writing to nuthorize any of said officials
to resolve their conflict through arbitration. Said agreement to ~trhitratc mllst also contain an
undertaking to be bound by the arbitration award tflat will be mnde by the aUlhorized onit;i,,1.
Said agreement and undertnking shall be sih'11cd hy the pilrtics and sworn 10 hy Ihl~m hdim.: any
ofsaid oflieials. II must be pointed out, hmvcvcr, that said undertaking and the reqllircm~llr of
an oath are not provided for by the Arbitration Law.

17 Section J. RA 876.
IH Section 2, ihid.
1') Section 5, ibid. Cited in Marcos, 1981.
20 Section 14, ibid. Cited in Marcos, JI)81.
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I in the, iJmlll law .' been
commenced in court wl~\;rCl the partics may dCb!irc to have thcir disputc hc arhitratcd. It is
supposed thnt in this Ilitua~ion, the parties could move the ClJUI1 to SUSflC?d the jlllJi~ial

pruce~dinCB during t~C pendency of the arhitration process. In an expenm;ntal. project
UIUJcrtllkclI by the Oflicc of Lcglll Aid with the apprnvill uf thc Supreme ~ourt allli ilSSISI~d by
The Asin Foundation, selected RTC and MTC Judges in the pilot sites persuaded Ihe partlcs t~,

n pending eivil m criminnl casc, to submit their dispute to 11 trained medialor. Givcn Ihe
Constitutional policy to promote non-judicial settlement of disputes, perhaps the cxpcriml."T1t
could be extended to include the arbitrational mode.

Tho second route to arb'lration, i.e., by a submission agreement, is hardly utilized.
Itcrhaps, this could be due to lack of awareness of the many advanlages of this mode of dispule
resolution, as well as the dearth of trained and respected arhilralors. Informalion disseminalion
and professionalization of arbitration having an updated schedule of professional fees ralher
than the straight PSO.OO per day mandated since 1953, could do much 10 popularize Ihis mnde
or dispute processing. This would greatly alleviate the pressing problem of perennially
clogged court dockets.

2. Initiafory Proceedings for Arhilrafion

A. For contractually stipulated, arhilralion

Under the first route, i.e., by contractual stipulation, the aggrieved party mllst make a
written demand upon the defaulting party to implement the arbitration agreement. II' a single
arbitrator was agreed upon, the demand should submit a list of names proposed with a request
for the other party to select one from among them. As a praclical measure, prinr consent of
Ihose proposed to serve as arbitrator must have heen earlier secured. IF a p:lI1d uf three
arbitrators has been stipulated, the demand must name the nrbitratm' choscn hy thc aggrieved
party and request the other party to name the second arbitrator wilhin 15 days from reccipt of
said demand, and to promptly advise the lirst pnrty of such selectioll. The two chusen
arbitrators must then agree upon the third arbitrator within ten days from notice of their
appointment.21

Stress must he made thnt an arbitrator named by each party 10 a panel nf) mhilrators is
not intended to net as the champion or advocate of the intcre:sls ofl!le party who named !lim.n

The privilege of naming an arbitrator simply means that the party r~roscs trust in his inlegrity
and impartialiy. . :

Should the defaulting party ignore or refuse 10 comply with thc (kmalld or IhJ
<lggrieved party 10 implement their arbitration lIgreement, the laller mllsl lilc a pdit;on ror
specific performance with the Regional Trial Court of proper venue to enforce: said agreern~lIt.

The complaining party has the choice of filing the petition eilher in the place of his own
residence or that of the opposing party.2; A Irue cory of the cOlllruct containing ~ahl

21 Seclion 5, id
22 Seclion 10, id
21 St:clion 5 (b). in rd:tlion III Scclion 2 (Il), ({lIte 5. 1{lIlcs of ('ourt

I

i
II
I

r

I



•
- ....-

I

•J

15

Iltipulation for arbitration must be attached to the petit~on. The court shall summari!y hear
fU511CS thal mny be raised by tho defaulling party refilling to caWICH thilt he may claim hnd
vitiated his free and informed consent to the arbitration agrecmcnl.:H

Should the court decide to enforce the agrc~~ment to arbitrate, it shall procecd to appoint
the arbitrator or arbitrators in any of the following situation: if the parties are unable tn agree
()n the Bole nrbilral~ir or the two arbitrators named by thc parlics eimnnt agree on thc third
arbitrator, or the arbitrator chosen refuses to serve or declines the appointmcnt.2~.

On the other hand, if the agglicvcd party should ignore the arhitration i1gret.:lllcnt by
proceeding to sue the defaulting party directly in court, the lattcr may move to dismiss or
!lu~pcnd the civil action until an arhitration decision has been maclc.2l'

B. For. :m1Jm;s.\';on agreemel/lS

The second route, i.e., by submission agreement, can be availed of only. if prior
ngrcemcnt of the partic~ to utilize this mode of dispute processing had heen seclIrJd. This
avenue cnuld not be traveled without \his "submission". The initiatory procccding~ fi)f
arbitration di~cusscd fClr contractually stipulated arbitration arc equally aprlicahle tn this rollt~.

3. Qualincalions and Oalh of ArbUrntors

Since there is no existing list of qualified arbitrHtors, except those in the Construction
Industry List of Arbitrators and the List of Accredited Voluntary Arbitrators for lahor disputes,
tIm choice of arbitrators 'Imler the arbitration I:nv would generally be bascd on puhlic
r~putation for probity and integrity.

l;he barest legal qualifications for arbitrator arc required, namely, thill he mllsl he of
legal age, in full enjoyment of his civil right:J and ahle to read and wrileP The grounds fj,r
judicial disqualification under Rule J37 of the Rules of Court, equally applies to arbitrators,
namely, (1) relationship by blood or marriage within the sixth degree to either disputing party,
or up to second cousins;2lC (2) financial, fiduciary or olher interest in the subject mailer or the
controversy; or (3) personal bias that might prejudice the right to a fair and impartial award.
The arbitrator is duty bound to make a disclosure of these disqualifying cin':llillstimc~s, if any
exist Despite such disclosure, however, the parties may agree in writing to waive Ih~

presumptive disqualification2'J presumably because nf their slrong faith in the ;Jrhitrator's
integrity and capability to be impartial.

Any party may challengc the right of an arbicracor to act as such hy re:1Sllll of any or
the foregoing disqualifications. If the challenged arbitrator refuse to yield, Ihe is.'Hl~ may by

24 Section 6, ibid
25 Seclion 8, ibid
26 Seclion 7, ibid
27 Section 10, ibid
211 Nute Ihal relationship III coulIscl is nul pruliihited muler ((/\ W/(" unlike f{lIlc 1.1'1 li,r j,"licialltllin~rs.
2') Seclion 10 (a), ibid
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, shall be suspended until a
,Idecision is made on the issue of disqu~lifi~~~i~n.JO

1 Defore assuming his duties. (he arbitrator shall take an oath to faithfully and fairly heari (ho matter, in controversy nnd make n just award according to the best of his ability and
, understanding. 31
I
i

; 4. 111e Arbltrallon ,ProcecdlngslZ

I
, It must ho noted that the Arbitration Law, unlike the Judichlry I{~orgnnizati()n Act of
: 1980, docs not provioc for Q definiti,vc nnd fixed place for conducting arbitration proceedings,
, The sale arbitrator or the panel of arbitrators is/arc thus accorded the advantage of freedom and
I·

1 flexibility to 'ocate the ses.'iion place as may be necessary or convenient to him/them, the
! parties or the witnesses. What is only required, in the interest of procedural due process, is an

, : advance notice of the time and place for conducting the proceedings. Advance agreement of
i all concerned may. however. be secured for this purpose.

The Arbitration Law also docs not expressly provide for a set order in the presentation
of evidence, unlike court c.1SCS where the order of trial is set by the Rules of Court requiring
the complaining party to present his evidence ahead of the party being complained against.
Accordingly, a reverse order of evidence presentation may beneficially be required depending
on the particular circumstances of each case..

A scheduled hearing may proceed despite the absence of one party who had been duly
notified thereof and who had not timely moved for a deferment of hearing on that dute.
However, no arbitration award may be made solely by reason of such absence hut only upon
e·.. idence properly adduced.

Since arbitration proceedings are designed to be. non-technical where the evulentiary
rules in judicial proceedings need not be followed, parties arc not required to be as:.istcd by
counsel. Should a party so desire, however. he is required to notify the other party Ihat he will
be assisted by counsel at lea~t five days before the hearing.Jl

Stenographic notes of the proceedings may officially be taken only if the parries rellucst
it and undertakes to assume the cost thereof. 34

Like judicial trials, witnesses are.required to be sworn to tell the truth and nothing but
the truth. F~r this purpos~, the law empowers the arhitralor to administer said'mth tn a witness
before he is called upon to give his testimony.35 In order (0 prevent collusion, other witm:sscs
of the same proponent may be ordered excluded from the hearing while one is teslifyir.g.

30 Section II, ibid
:31' Seclion 13. ibid
)2 Section 12, ibid
:n Section 12, par. 3, ibid.
34 Section 12, par. 4, ibid.
:IS Section 13, ibid.
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: . An opening 8rar~I:' ilt may be made atthc: commencement of the hearing wherein. each
ptlrty mtlY outline the i9:iU\:~ and the cvi~cnce he will present to support I~is versio:l or the~ryof
the case. Ocular inspection of the premises may also be made by the arbltratorls but only In the
presence of the partic9.36

At tho close of the hearings, and within 15 days therefrom, the parties may submit their
. briefs containing their respective arguments for an award in their favor. A reply brief may also

be submitted. Thereafter, thc arbitrator/a must render an award within 30 days from the lIate
that the hearing was declared closed.

S. JUdicial ConnrmaUon of 'llc ArhUraUon Awardl7

If the party obliged voluntarily complies with the tenns of the arbitration award, as he
had committed to ·do either in the contractual stipulation for arbitration or in the- submission
agreement, the problem is terminated and nothing more remains to be done. However, if said
party fails or refuses to comply with what the award obliges him to do, the problem of..
enforcement commences. Compulsion by the Statc is the emly remedy since "self-help"
devices are not allowed under our legal system.

Anticipating such failure or refusal, thc party favored by the award would want to enlist
the force of the State in the enforcement thereof in the event of such contingency. This is done
by filing a "Motion to Continn Award" in the Regional Trial Court where the prevailing party
or the losing party resides, at the option of the fonner. Where an earlier petition for specific
performance of an Mbitration agreement had been filed, said court shall be the same one where
the motion to confirm the award should be filed, as a continuing incident thereof. Said motion
must be filed within one month afier receipt of the arbitration award, giving notice thercof to
the losing party who may oppose such confirmation by alleging that the award should instead
be vacated to corruption, fraud, undue pressurc to make the award. failure tn disclose a ground
for disqualification as an arbitrator, or other similar causes. Modification or disqualification as
an arbitrator, or correction of an award may be made on grounds of evident mistake or
miscalculation, or on a maltcr of fonn not affecting the mattcr decidcd.

The order eonfinning the award shall be docketcd and cntered as a court judgment.
Accordingly, the same may be appealed but only on a qucstion of law.

Upon finality of the order confirming the arbitration award, it may hc enforccd hy a
writ of execution in the same manner as any judicial decision under Rule 39 of the Rules of
Court.

36 Section 15, ibid.
37 Scclions 23, 26,& 28, ibid.
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. The process for settling disputes under the Arbitrat.ion Law is hardly resorted 10. Many
rC:1l50ns could be ascribed to the apparent Jack of popularity of this law. ~ .

Already mentioned is the absence of a professionalized organization of arbitrators
whose integrity and capability have been certified to by an official body, such as the
Construction Industry'Arbitration' Commission (CIAC) or the Philippine Association of
Voluntary Arbitrators (rAVA). Such II body is necessary to provide the requisite training for
competence in arbitration, to screen thoBe accredited for good moral ch:.ractcr and to assure the
public of high ethicallltnndards of conduct in the perfonnance of arbitration functions.

Another reason i:l the outdated straight daily compensation of arhitratnrs still rigidly
fixed to ~he 1953 rate of 1)50.00 pe~ day. This is now so ahsurdly low, even lower than the
current minimum wage of unskilled workers, that no self-respecting arhitrator wuuld accept his
appointment as s.,id. A more attractive remuneration should he bnsed on a ncxiblc schedilic of
professional fees dependent upon the amount or value in controversy, as is curnmtly being
done in other arbitration cases.

A further reason for the unpopularity of this law relates to a structural detect, i.e., the
uncnforceability pfthe arbitration award that is made thereunder. The necessity uf undergoing
the cumbersome process of having the 8wardjudicially confinned hefilre it could be effectively
enforced against a recalcitrant party, undcrstandahly Icnds to the conclusion of the inulility of
the process. This conclusion has undoubtedly driven disputants away from said arbitration
process. As a mattcr of fact, parties who submit to the jurislliction of the Construction Industry
Arbitration Commission expressly waive the provisions of this law and agree to he bound by
the: rules of proced'Jre promulgated by that.

To induce disputants to resort to this otherwise beneficial law, amendatory legislation
must be passed to address these basic flaws. Unless this is done, it will continue to remain a
dead letter law.

IY•. Existing Forms of AUcrnalive Dispute Resolulion

A. Kalarunf.:ang l'am/IQrangay Law (KPI.)- The ItnllonJilc of Compulsory Concill"tiun lti

The promulgation by President Perdinand E. Marcos on Jllne I I, Ins of -,
Presidential Decree No. 1508, otherwise known as the Katarungang I)amharanglly Law, which
became effective on December n, 1978, is a milestone in the history "I' the Philippines. A:> its
title proclaims, it establishes a system of amicably settling disputes at the hanmgay Icvd. liS

motivation and aspirations are articulated in its preamble quoted below -

)~ Tadiar :lnd Pe, or. cil., pp.3-6

...
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Whereas, the indis'criminate filinS of cases in the courts of justice cllntribut~s

heavily and ..mjustifiably to the congestion of court dockets, thus causing a deterioration in the
quality ofjustice;

Whereas, in order to help relieve the courts of slIch docket congestiun and
~hereby enhance the quality of justice dispensed by the courts, it is deemed desirable to
fonnally organize and institutionalize a system of amicably sCIlJing disputes CIt the oarangay
level."

PD 150R, therefore, docs not claim to introduce in the Philippines the idea,
practice or system of amic.1ble settlement of disputes. It recognizes the historical fact that
"amicably settling disputes among familyanel barangay members at the barangay IcveJ without
judicial recourse" is a time-honored tradition in the Philippines ami is at thc root of rilipino
culture. What it seeks to accomplish is "the perpetuation and official rccob'Tlition" of this
tradition and to formally organize and institutionalize a system," I'lased on this tradition, "of
amicably settling disputes at the barangay leveL"

'.The bamngay system of conciliation is envisioned as a means or lilrengthening
the family as a basic social institution. The amicable settlement of disputes among the members ..
of the f.1milyat the barangay level is considered a means of promoting peacG and unity among
them.

A system of amicable settlement of disputes is expected to "promote the speedy
a~ministration of justice" and "enhance the quality of justice dispensc=d oy the courts." The
basic assumption of PO 1508 is that there exists a congestion uf c<?urt dockets, that thc
indiscriminate filing of cases in the courts of justice contributes heavily and wuulitifiaoly to
this congestion, and that the consequence is "a deterioration in the qU<llity ofjustice. II

Indeed, the courts of the land cannot cope with the volume of cases
indiscriminately filed by litigants. A case must, generally. take its place f::r down the long linc
of cases and wait a long time before it may be heard, studied and disposed of by the court,
since those ahead of it in the line of cases should be attended to first. The court m:cds time to
study, hear, and decide each casco nccause more cases arc filed than disposed nl~ or the input
exceeds the output, the cases pending in our courts of justice keep piling up. The· situation is
similar to a traffic jam. There is an excess of vehicles on lhe road and tla.:re is :: bottleneck
ahead. The slowness in the movement of cnscs spells delay fur ench. And sinet: Ihe court musl
hurry up the disposition of cases to reduce delay, it is not able (0 give to each case the time
necessary for it to produce a quality decision. Thus, Ihe qualily ofjustice surft rs.

I'
,~
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I. ",I ,ill :'! The institutiomllization of tho Katarnngang Pambarangay system has helped
case Jpthe'problem of court dockets congestion. Minor disputes which would have otherwise
unncces!5nrily reached the courtJ are inaerccpted and resolved by this system. A charted

, efficiency rato of tho Katarungl1ng Pambaranggay for the period covering 1980 to 1994 shows
an 89.3 percent overage of settling disputes for the whole period which resulted to an estimated
accumulaled government savings of P3,647,719,700.00 for the same period. In f.1ct, a line
graph ,clearly shows very liulo discrepancy between the disputes settled and dispulcs filed as
the fomlor closely follows the rise and fall of the laUer. The graph shows another line referring
to disputes referred to court. Except for slight rises in the years 1987 and 199I Ihis line more
or less consistently follows a relatively slraight line indicaling a consistently controlled and low
percentag~ of unsettled cascs.(see Annex VI. KPL Graphs)

The success of the Katarungang Pambarangay system can be altribuled to a
number of f.,ctors perceived as more advantageous than resorting to court litigalion. These
factors are: I. the absence of lawyers; 2. non-expenditure of money; 3. speedy sClllem~nt; 4.
f.1miliarity with· residents, public relations; 5. fair jud!,rmcnt; 6. respect for KP officials; 7.
realization of hardship in courl; 8. cooperation of KP officials; 9. accessibilily; 10. ncxible
hearing schedule; 1J. personal approach; 12. sincerity of KP officials; 13. "compadre
systLm"; and. the 14. use of the vernacular.

Absence of Lawyers and Non-expenditure. Foremost reasons given for the
allribuling effectiveness of the Katarungang Pambarangay arc: the absr.nce of lawyers and non
expenditure of m'oney. Allhough ostensibly different, they are in fact complementary, if not
similar to each other. Absence of lawyers also means that there is no professional or attorney's
fees 10 be paid. This is the single most expensive item incurred by a party in liligation.

The "use of the vernacu\::r" responds to complainls of incomprehensibility of
liligation which arise from the usc of a foreign language and tcchnical jargon. It rcl:llcs to the
need of parties to comprehend the proceedings by which their disputes are processed.
, '

:' Use of'he Vernacular. Darangay conciliation, as an alternative to the judici4l1
resolution of dispu~es, is inlended to positively respond to the shortcomings of formal
litigation. These arc delay, high costs, inappropriateness of court procecdings for resolving
petty or minor disputes and popular incomprehensibility of judicial process. The first two
grievances against court proceedings have geen resporided to by speedier settlement and lack of
costs in barangay conciliation.
I
i

"

Personal Approach. "Personal approach" responds to the grievance of
unsuitability of judicial trials where the parties arc in effect prevented from personally airing
their stories in their own words and manner. doing away with a lawyer's intervention, enables
the parties to do so. "Flexible hearing schedules" must also he correlaled to still another
shortcoming of judicial litigation. Dy holding trials only at the designated courlroom nnd at
fixed hours of the day, the judicial process adds further cosls 10 the litigants by suhlracting
from their own effective working time. travel time to a~d fmm the COllrt which is gellcrally
located at the cenlers of populati",n and which arc distant to the rural populace, still adds tn the

1\\



The Nntionlll Conciliation and Mediation Hoard (NCMU) was created by l!xCClIlivc
Order No. 126 promulgatcd on January 3D, 1987 as amended on July 25, 1987 hy Executive
Order No. 2S J reorganizing the Department of Lnhor and Employment and it~ aUached
agencies. It secks to implement the Constitutional mandate for the "...preferential use of
voluntary modes of scltling disputes including conciliation..."

III tcrnoon or early evening in varillblo plnces easily acces9ible to the parties, po!>itivdy
'responds to this pnrticu'lar grievance and thereby enhances effectively of the conciliation
system.

i It must bel noted that the foregoing discus9i~ns arc equally nrplicnhle to the new
KntnrungRn" Pl1mba.rangay Law now incorporated ns Chaptcr 7 orthe Local Government Law
which expressly repeals P.O. 15Q8. .

I
I

B; The National Conciliation and Mediation BGDrd (NCMR)
I,
I

TIle NCM.B is tasked with the fonnulation of policies. the development of plans and
programs and selling of standards and procedures relative to mediation of lahor disputes..
administration of the voluntary arbitration program, nnd the promotion (If other cooperative,
non-adversarial and voluntary modes of labor dispute settlement. It also facilitates the
seltlcmcht of labor disputes through preventive mediation, conciliation and voluJltary
arbitration through its fourteen Regional nranches39•

, \
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The noard, through its lahar-management cooperation prngr'lrns. also fadlilatcs tilt:
setting up of functional mechanisms for information sharing, effective consultntion and group
problem-solving wh~reby labor and management e;m joi'1tly and volunt:lrily discuss '"'liters
not covered by their collective agreements which task neces:litates the rendition of advisor}' and
counseling services on various aspects of labor-management relations40• These various tasks
assigned to the NCMfl are effected through the different regional branches, departments and
divisions by the administrator, deputy administrators, executive conciliators/mediators, and
technical st.1ff. (See Organizational Chart. Annex VII)

1. PLANS AND PROGRAMS
.

I.A. On l..()ndl/ation and Mediation

..
In its initial stage, the NCMB had for its objective the strengthening of the conciliation

and mediation system. Consistent with the over-all objective of promoting a stahle and
harmonious relationships, efforts were directed towards adopting preventive approaches to
labor disputes and at institutionalizing such preventive methods41 • Conciliation as a process
was also optimized and used as an opportunity to reach parties and help them ~lllopt ways of'
achieving heahhier labor-management relations.

i

39 First Annual Repor1, Nalion:lI Conciliation and Mediation noard. p.5 (1988).
40 Ibid.
41 Ibid., p.7.
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,I P~dfc~'8ionali~tion'~ftheco~ciliation and mediation service through the improvement
of the systems, procedures and techniques on conciliation and mediation in order to meet the
n~ed5 of the clientelo was also a major concern of the NCMB during its initial development
stllge.

I
II With regard Co labor-management cooperation, the promotion and strengthening of

'such program through the development, promotion and f.1cilitation of voluntmy labor
management mechanisms which will provide joint infonnation-sharing specifically on
company decision-making processes through joint consultation, regular dialogues and group
problem solving with the end view of improving rdation,q was the initial goals and objectives
sought to be attained by the 8oard42• Cn order to promote the acceptability of Ihe joint
mechanisms, II core ofcompetent facilitators and educators was developed.

J.e. On Voluntary Arhltratlon

To promulgate the state policy of promoting the preferential use of voluntary modes 0 f
dispute settlement, the NCMll's five-year plan involved the generation of increased
acceptability and utilization of voluntary arbitration in resolving lahor-management disputes as
against compulsory modes of settling such disputes through the establishment of c,learer
policies and a legal and procedural framework within which the pn>gram will oper'ate41 •

Competent, credible and professionally-trained arbitrators whose services are immediately
accessible is to be maintained.

. C. The Philippine Assochuion on Voluntary Arhltratlun, Inc. (I'AVA)'!"

As a response to the unanimous Resolution passed by the First National Convention of
Accredited Voluntary Arbitrators calling for the establishment of a strong nalional
organization of volunteer arbitrators, the Philippillcs Association on Voluntary Arbitration, fnc .
(PAVA) was created and duly registered with the Securities and Exchange Commission.

I.Organizational Slnlclllre

The Association is governed by a Board of Directors consisting of fifteen members.
They elect the President, an Executive Vice-President, three Vice-Presidents representing
Luzon, Visayas and Mindanao, a Secretary, a Treasurer, an Auditor, and a Public Rdations
Officer as clCecutive officers. An Executive Committee composed of the Prcsillcnl, Exccuti ve
Vice-President and three members chosen by the president from among the Board, manage the
internal affairs between Ooard meetings.

42 Ibid., p.9.
43 Ibid., p.11.
« See PAVA pamphlct.
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. , The of is . by an IIllCC" . of the
.President, Cxecutive Vice-President and three members from among the Board Members and
to/be chosen by the President.

;1 ' . , I

2.Member.'1hlp

Membership to PAVA is open to persons of good moral character and noted for
imparti"lity, probity lind honclily. Applicntinmi for memhership may bc liled with the M'llIila
and Regional Offices of the PAVA, the NCMB, DOLE, or any of its Regional Branches.
Mcmbcrllhlp to I'AVA arc categorized into thr~:

I. Charter Members - accredited voluntary arbitrators who attended the foirst National
Convention ofAccredited Voluntary Arbitrators

2. Regular Members - 3ccredited voluntary arbitrators who are subsequently admitted under
rAVA Dy-Iaws

3~ Sustaining Members - composed of industrial establishments and institutions who believing
the v31ue of, and support voluntary arbitration as a preferred mode of dispute sellkmcnt

1~ To promote voluntary arbitration as the preferred mode of dispute settlemcnt in the
couniry;

2. To institutionalize and professionalize voluntary arbitration in the Philippines;
3. To undertake a continuing program for training and development of voluniary arbitrators

and for the study and understanding of the volu~tary arbitration system;
4. To develop among its members high ideals of ethical conduct, competence, .civic

consciousness, and social responsibility;
5. To cultivate linkages with different sectors of society; and
6. To undertake other programs and activities consistent with the above.

In. order to realize the above-quoted objectives, PAVA dialogues with major
organizations, groups, trade unions, employees' confederations, legal and management and
personnel managers regarding the promotion'of arbitration information and advocacy activities
with the assistance of the National Conciliation and Mediation Board.

PAVA likewise advocates the adoption of peaceful means of settling industrial disputl:s
and as such cooperates, supports and assists other organi7.ations veered towards the same goal.

4S Directly quoted from the PAVA jlamphlct.

...
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A of task is the and.. of
~rolP'lIm5 for .tho orientation of wou.ld-bo arbitrators os well as P()ll.t-:lccrcditat~on. programs
aimed at upgrading and updating arbitrators on recent developments an law and Junsprudence
on labor law and labor relations. In undertaking an annual convention of accredited voluntary
arbitrators. PAVA coordinates with the NCMD and Department of Labor and Employment.

I
Q. Voluntary Arbitration In Labor

I,
i

During the 1935 Philippine Commonwe.1Ith. relations between workers nnd employers
was governed by compul:mry arbitration. The Court of Industrial Relations was established in
1936 under Commonwealth Act No. '103 with an institutionalized authority "to consider,
investigate, decide, and settle all questions, matters, controversies on disputes arising or
affecting employers and employees or laborers." The right of workcrs to (ilrm labor
organi7.c1tions and unions and to collective bargaining wag also estahlished through
Commonwealth Act. No. 213. Thus, from 1936 to 1953, labor and industrial relations policy
was dominated by the system of compulsory arbitration until the enactment of the Industrial
reaee Act or RA 875 also known as the Magna Carta of Labor:'Ir· Under this law, the elR had
delineated powers and jurisdiction. The promulgation of P.O. 21 which established the A~fhoc

National Labor Relations Commission and, thereafter, the amended Lahor Code which
institutionalized such Commission under Art. 213, dissolved the Court of Industrial Relations
and substituted the NLRC as the venue for hearing labor disputes.

The adjudication of labor and industrial relations disputes has undergone' sLllient
changes since the promulgation of P.O. 442 otherwise known as the Lahor Code of the
Philippines. Among such changes are the amalgamation of mandatory voluntary arbitration and
compulsory albitration as a system of seulement of disputcs arising betwecn worker~ and
employers:" Thus, in disputes arising from labor relations, there arc three estahlished
mechanisms of resolution namely the mandatory voluntary arbitration, the mandatory
grievance proceedings emhodied in collective bargaining agreemcnts~H and conciliation and
mediation49 expressly provided for in Book V of the Labor Code. The enforcement and
administration of these systems' are within the authority of the Labor Relations Divisions
of the Regional Offices of the Department of Labor, the OUfcau of Labor Relatiolls .lOtI the
National Labor Relations Commission.

2. Voluntnry Arbitration of Lnbor-Mnnngcmcnt l)islHltcs

On 21 March 1989, ItA. 6715 became cHcctive. One principal purpose ofsaid law, as
expressly stated in its title is 10 "promote the preferential use of voluntary modes of scUlill~

46 Geronimo. Quadra, TIle Administration, Adjudicalion and Bnforccrncnl of Lahor Justice in the I'hiliprilll:s.
p.3. (1979).

47 Ibid., p.l.
48 Art. 261-262; Labor Code.
49 Art. 226, Labor Code.

(
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laid law makes rlain that the legislators utilized as a model tor drafting its provisions, The
~rbitrntjonLaw (R.A. 876) that was earlier discussed. This conclusion is inescapable given that
tho Intor law follows the general contours ofthe earlier one.

3. Itoutcs to voluntary labor arbitration

. The to availmcnt of voluntary arbitration as the mode of processing labor disputes may,
as in Tho Arbitration Law, also be either through contractual stipulation ill advam:e nfthe
dispute or through a submission agreement ajier the dispute has commenced.

\.
! Thcflrsl route makes several assumptions before it can be traveled, namely, (I) that the
work force of an industrial or commercial establishment has been duly organized into a labor
union that management recognize~ and deals with; '(2) that labor arid management has entered
into a collective bargaining agreement (CBA) to govern their working relationship; and (3)
that the CllA includes a provision stipulating that disputes arising from the interpretation and
application of its provisions and those arising from the interpretation and 'enforcement of
company personnel policies shall be processed and settled by voluntary arbitration, ~fl

The ellA provision on voluntary arbitration may already name therein the particular
individual voluntary arbitrator or panel of voluntary arbitrators that will process the dispute if
and when it arises. However, instead of pre-selecting individual arbitrators, the parties may
simply provide in tneir CllA the specific procedure for selecting the arbitrators after the dispute
has already arisen. In this later situation, the law urges the selection to be made from the list of
voluntary arbi,rators duly accredited by the National Conciliation and Mediation Board
(NCMB) established under Executive Order Number 126."11

The second route to voluntary arbitration in labor disputes is through a sulJlnissinn
agreement signed by both parties. This route assumc:'! the absence of a COA provisioll on
voluntary arbitration. Said submission document must specify the particular disl)utc or issue
being submitted for resolution and the name of the arbitrator or names of the panel of
arbitrators who will resolve said dispute/issue., Further, said submission must contain iln
undertaking by the parties to abide by the arbitration award that shall be made of the submitted
dispute..52

A third route is by referral of the dispute for voluntary arbitration by the National
Labor Relations Commission (NLRC) and its H.egional Branches, or the Regional Dircclors of
the Department of Labor and Employment (DOLE) or with thc National Conciliation .lIld
Mediation Board (NCMIl) and its branches, with any of whom the dispute within the original
and exclusive jurisdiction of voluntary arbitrators had earlier bcen erroneollsly Iilcd. H This

so Article 260, R.A.67 15
SI Paragraph 3, Article 260. ibid.
S2 Seclion 4, l'rocedurnl Glliclclill~~ in Ihe COIICIIlCI of Voluntary Arhilr:llion l'rOl:ecdings.

S) Last paragrnph, Section I, Rulo IV, Pmcedural Guidelines

"
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I 'referral mode is alISO exprcssly recognized by Article 217 which mandates the Labor Arbiter to
liAr, ,~!: mako uid referral in the a.1m~ situation." . I I •, " I •
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4. Jurisdiction of voluntary arbitration

j

, • i'

1
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Section t,Rule IV of tho Procedural Guidelines in relation to Article 261 of R.A. 6715
spells out the e~clullive original Jurisdiction or voluntary arhitrators as follows:

461) All \InrcflClI~cd BricVfl~ICefJ arising from lhe interpretation or implcmcnt"tinn
of the collective bargaining agreement after exhaustion of the gric::vance
procedure.·'

~'2) All unresolved grievances arising from the implementation or enforcement
of company personnel policies."

Section 2 of the same rule construes Article 262 as conferring upon voluntary
arbitrators "'concurrent jurisdiction" of all other labor disputes. including unfair lahor practice
and bargaining deadlCJcks" where the parties so agree at any time "before or at the :.Itllge nf:the
compulsory arhitration proces~."

s. Comments on the system or volun'ary arbUralioll

I Judicial experience has shown that so much trouble and the consequcnt w.lstagc or
judicial time had been caused by the provision on concurrent jurisdiction hctwcen various
cOurts in the judicial hierarchy. particularly between the Municipal Trial Courts and the
Regional Trial Courts. It is for this reason that D.P. 129 reorganizing the judicial system
abolished the concurrent jurisdiction of courts.

Apparently, the foregoing lesson from the judicial cXJlcrience was not learned in the
case of voluntary arbitration. Thus. the Labor Arbitt:rs have criticized what they claim as the
illegal encroachment by voluntary arbitrators into their exclusiv~ jurisdiction particularly over
illegal tennination cases. including disputes involving wages. ratcs of pay. hours of work and
other leons and conditions of employment. On the other hand, the voluntary arbitrator claims
that such dispute arising from the employment relation necessarily involve interpretation and
application of company personnel policies. including its disciplinary rules. Illegal l.ermimilion
cases. therefore. fall within the exclusive jurisdiction of voluntary arbitrators. Thus. a survey
of cases decided by voluntary arbitration shows decisions or awards that have been made in
tennination of employment cases.

This tug-of-war over jurisdiction between the voluntary arbitrator and the lahor arhiter
has a hidden agenda - namely, a movement to abolish compulsory arhitration of labor disputes.
Justification for this movement is the claimed widespread reputation of the labor arhitcr~ for
rampant graft and corruption. Anecdotal evidence of labor practitioners abound detailing
personal experience!; of such blatant comJption. It is claimed that since the corruption has
become endemic. there is no other remedy than to excise the wholc institution itself.
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, A rovicw of published materials on voluntttry arhitratinn would indicate that the SylitCllJ1l,
under tha ablo leadership of the National Conciliation nnd Mediation Board (NCMB) :md tlu:
Nlilippincs Alllmcfation of Voluntary Arhitrators (I'AVA), has sufficiently d~vel()ped to gi'/IL:
nS5urance thnt it could competently take over the seCllement of all labor disputes. A plan for
Ihe profcslJionnl development of accredited voluntary arbitrators has heen 'onnulatcd. Delailc:lI
licction8 on the j()b description of an nrbitrator. hili: ideal competencies, perfonn.mcc slandard:..
for evaluation of his work, th" system of accreditcl(ion (0 assure profc9liional competence and
moral intogrity, incentive schemes toward greater efficiency in work, and a Qraining pro~rarn

for ballic courflC;J up to Bpccinlized courscs h:lVC heen formulatcd :lIld presllmnhly :lrc now in
plnee. A Code of "rofes!lionnl Responsibility for Accreditcd Voluntary Arbitrator:; of Lahulr··
MnnuBcmont Di8pute~ h:JS already been adopted.

The only remaining obslacle to more widci)pread usc of volunlary arhitraticm woulcll
Ilccrn to be the cast and expense of the system. The arhitration would seem In he the COlit and
expense of the syslem. The professional fees for the voluntary arbitrator is heynnd the reach of
the worker. If indecd the phasc-out of thc Labor Arbiter will be realized, ahe savings from
their salaries could be utilized to pay the, arbitrators' fees.

I..
1:. Cmnmcl'L'ial ArbitratioN

Modem advances in t.ransportatior. and communication makes internction among rcnplc:
more frequent. This is especially true in the business world where cumplex business
transactions, domestic or international, are entered into by the parties. With such complm(
interaction, conflicts or disputes inevitably arise. And since commercial disputcs, tn tht':
businessman, would mean a probability of profit loss because of the halting of business or
reconsideration of otherwise closed business deals, businessmen are therefore inclineq 10 a
more expeditious, effective .md less expensive way of resolving these disputes rnlhcr tlwn
going through the courts of justice with the concomitant delays and cxpenSCli incident to

judicial proccedings.54

Arbitration as a vehicle for the settlement of commercial disputes is llluwly g<lining
acceptance. Businessmen would, as much as possible, like to h:Jve their disputes resolved
quickly, with little legal fClrmality and privately by experts in their trade. And lately, the heavy
preponderance. of appointments to the judiciary or those who had not had experience or
practice in commercial law leads to a position where commercial disputes have to be resolved
not merely by lawyers as distinct from experts in the trade but also hy lawyers with lillie
commercial experience.~5 The key factors of speed and efficiency ~Hlcl I'recdolTl IhllTl
cumbersome and time-wasting procedures make commercial arbitration more prcferahk (0

businessmen than formal courllitigation.

Proof of the tremendous inlerest in arbitration as a means of n.:sol.,illg cmnmcrcial
disputes is the various international agreements pCI1aining tn rtIlcs, rroccllul'l:s, and

54 Mariano Marcos, "COlluI1I,l.l'gul /IdS;." Ulld S(:OJ!fl (ljCtI/ll/lll!,-ria! ArhUr/Jtirlll". CUlIllm:rcial !\rhi'ralilill. p.l.
(1981).

55 Ibid•
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cnro~temCni of arbitral awards. Tho International Chamher of Commerce, among other trade
orsanlza~ion8, had been and is actively promoting resort to arhitration to re501 ve commcrcia~

disputclI,S6

"Commercial arbitration" in its broadest connutation, is a process for hearing ~lOd

rc:rolving controvcrsies of economic conSCtlucnces arising between the parties; it starts wilh
Rnd fs dependent upon nn agreement of the partics to submit their claims to one or more
persons choscn by them to act as their arbitrators - a judge of their own choiceY It is thus a
mode, Q vehicle, n method of settling commercial disputes in which ~he parties create their own
forum, pick their own judges, waive all hut limited right of review and appeal, dispt:~se wilh
the rules of evidence, llnd leave the i8sues to be detcnnined in acconlance with the sense of
justice and equity they believe their self~chosenjudges possess. 511

ll-

'"
Ii

•I
-~

-...

I • For businessmen and merchants commercial arbitration has' pmved to be more
• I advantageous than court litigation. Some advantages in referring their disputes to arbitration

, rather than filing an action in courts are: 59

(a) The arbitrators are f.1miliar with the technical mattcrs which maybe
involved in the commercial dispute because most of them come from Ihe same
field and therefore have the necessary knowledge and experience with rcgard to
the customs and practices of the trade;

(b) The dispute is resolved more specdily when submitted to arhitration rather
than resorting to court litigation because the arbitrators are not hound hy the strict
ru lcs and process of the courts;

(c) Arbitration costs are much less than litigation C()sts;

(d) Trade contracts between the parties are usually restored or mninlained in
arbitration;

(~) Arbitration is private;

(1) The arbitration proceedings are not hound by the strict rules (If evidcnce
and is therefore flexible, the finality of tile award is assured;

(g) Arbitration is impartial;

(h) The arbitration may be set at any reasonable time convenient to hnth
parties;

S6 Ibid., p.2.

S7 Sturgis, Arbitrali(1f/ - What is iti'. 35 N.Y.U.L. REV. 1031 (1960); Amhioll, fl., <;Jlfullerdal It rbi/ratilllJ

Fadlil;e.fCJnd I'r{/(:(~"I/re. 3 PIIIL. 1N1'L .LJ. 8 (1964).
~: Re Spectrum ~abrics Corp., 139 N.Y.S. 2d 612. ami 309 N.Y. 709,128 N.E. 2d 3S (Scahlll'"
. Marcos, op. CIt., pp.8-9.
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(I) Parties have a sense of autonomy llnd control because the dispute IS

resolved by persons in the same field or trade.
I

However, when the dispute in~~lvcs difficult or intricate questions of law. it may be
more advisahle for the parties to institute an nclion in the cuurts rather than go into arhitralion
,because arbitration is designed mainly to resolve disputes based on differences of opinion on

, the i:lsues of fact,t',()

'I, , '
~': C,m~lrucl/on Indu!l1ry Arbitration'"

I The COnlltructlon Industry Arbitration may be considered an offshoot of commercial
'arbitration, Decause the construction industry is one of the main providers of employment to a
large sC&'1l1ent of the labor force and a leading contributor to the country's gross national
product, it is essential Ihat its operation should not be hampered hy problems arising from
contraclual claims and delays and losses incurred in the implementation of 'Construction
projects because of unsettled disputes.

, ,

It is precisely to meet this problem that the Philippine Domeslic Construction Board
,CPOCfi). an implementing arm of the Construction Industry Authority (ClAP) was established
'under Presidential Decree No. 1746. The POCO is authorized to "adjudicate and settle claims
and disputes in the implementation of public construclion contracts" and "to formulate and
recommend rules and procedures for the adjudication and settlement of claims anti disputes in
the implement.1tion of contracts in private constnlction.1i2

To provide the industry with the necessary facilities for the speedy and equitable
setllen"1ent of disputes arising from or connected with construction contracts in the country. the
PDCB found the need to create the Construction Industry Arbitration Commission (CIAC)
under Executive Order No. 1008.63 Among its functions are to create awareness of
construction arbitration as a mode for dispute scttlement, to Iilrmulatc rules and criteria filr

.accreditation of arbitrators and to draw up rules of procedure governing construction
arbitration as well as the simplified rules for mediation and conciliationM• Aside from its main
function of dispute settlement. the Commission is also actively involved in the fonnula'tion of
fair standard general conditions of contract for public and private construction and in the

,drafting ofa fair contracts law for the industry.li~

Arbitration in the construction industry is a more reasonable alternative to judicial
. litigation due to a number of factors'>6. These are:

60 Ibid.
61 Construction Industry Information 8ulh:tin. July-Sept. 19'.14.
62 Si.:ctions 6b(3) and 6b(5} orl'n 17.16
Ii} Primer, Construction Arbitration, p.I, (199),
6-1 Op.Cit., January-March, 1994.
6S Ibid.
66111ese enumerated factors arequotcd directly from the CIAC Primer, ihid.
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",\ t. Arbitmtnrs have technical expertise

I I

,Since disputcs in the construction industry involve technical
matters, the arbitrator (s) with the requisite technical knowledge can sellle
dispUlcli as efficiently and equit.1bly as possible.

2. Partics choose tho arbitraton

30

Since the parties me given the opportunity tn choose the arbitrator
(8) , they can designa~e those whom they deem to be qualified to conduct the
proceeding.

Parties to a contract may specify the scope or nature of the dispute.
They can choose from either broad or limited arbitration and stipulate the terms
~nderwhich the proceedings shall be conducted,

I

! iJ
~
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I
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3. }'arties choose the terms of reference •'.
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4. Proceedings nro simple, faster and less elCpensive

Disputes can be resolved through arbitration much faster, simpler
and less expensive than it would take if the partic~ resort to cuurt action.

Being contractual in nature, arbitration pennits the parties to
specify the time and place for hearings. No special form is re(llIircd in presenting
a demand for arbitration or in responding thereto. The workload nf the courts
correspondingly decreases.

5. Proceedings arc confidential

Arbitration is held in privale. Pleadings are confidenlial excepl to
the parties themselves. Awards are unpublished.

6. Arbitrator's decision is final

The arbitrator 01 arbitral tribunnJ is vested with the aUlhority tn
decide. and such decision is binding on Ihe parties. No appeLlI mayhe made from
an award or a decision handed down by the arbitrator elCcept on qm:slions of" law
which arc appealable to the Supreme Court.

7. A single forum may be convened for all the pat1ics

One attractive feature of arbitration is the possibility of" hringing
together in one proceeding all the parties that may he invo! vet!.

~.-
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8. Choice ofcounsel is not limited to lawyers

Licenso to pmcticc law Is not required for counsel to appear before
nn nrbilrator or nrbirrnl tribunal. the particR, consequently, arc not limited in the
range ofchoice of who should represent them in arbitration.

9. Work on a contract may continue as arbilration proceeds

Since some construction projects cover large expenscs and cmr1ny
, many p~oplc, it is oOen import,mt to add in the contract a provisinn that work

shall continuo whilc:l arbitration proceeds. Such stipulation may not be effective
when the parties resort to re~ulnr court hearings.

10. Arbitration preserves friendly relalions

Arbitration proceedings arc less formal, 'ess advcrs.1rial amfmorc
speedy than court proceedings, thus helping to preserve a friendly relationship
between disputants.

31, ...

The statistical report of the CIAC for the period covering January 1989 to Scptcmber
15, 1994 shows that of the total number of 59 cases filed, 30 contractual disputes wen.: resClI ved
or settled (11 cases pertaining to government contracts and 19 arising from pri vale constructioTl
projects) the total sum in dispute amounting to r' 225, 053, 453. 91. rourtecn cases were
dismissed and three were withdrawn. There arc at prescnt twelve pending cases (five involving
public construction and scven pertaining to private construction projects) with a tolal slim ill
disputc of r 861, 660,520.05. (.\·ee Annex VIII. ChiC S/Uli,\'tic.\~

-, . ,
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v. Sample or Succcsdul AJ)I{ Case

A. Construction Industry Arbitration Commission Cnse No. (0-91(,7

CASE PROPILE
Nature: Government contract
Type: Contraclor v. Owncr
Mode of Arbitration: Arbitral Tribunal
SI;lIn in Dispute: P6,199,416.35
Time from Filing to Award: 1 year, 1 month, 21 days
Gross A ward: P2,422.990.24
Net Award: P2,422,990.24

'BRIEF BACKGROUND:

'.

On 5 October 1988, Owner (0) llidded uut Ihe conlract for IllL':
apron scouring protection works of ils spillway project (Ihe "Preject"),

67ap.Cit., July-Sept., 1994 pro 3-6.
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.Contractof (C) won thc bidding. On 18 May, 1989, the contract was signed
nnd work. Itnrted. On 30 Scptember 1991, 0 accepted the Project all

substantially complete. On 10 July 1992, C fiI.cd with CIAC 14 claims
ngllinst 0 ns follows: .

"
a) Claim Nos. 1,2,4.5,7,9,& 12 for dltmages arising from force majeure and rainy
weathcr. C claims that the Project was extraordinary as the work was loc.1tcd at
the foot of the spillway and, on three occasions, w"ter spilled and caused damages
to its work. Further, C claim:J ~hat sinee the contract award and project
commencement was only on 18 May 1989, the work was affected by the rainy
season, typhoons, earthquakes, slides and acute 6hortagc of cement. 0 argues that
these events are foreseeable and the costs arising therefrom should have been
taken into account by'C in making his bi,1. That. if at all. C is entitled to time
extension only;

b) Claim No.3 for labor and equipment standby overhead during non-operation
due to. acute shortage of (:emcnt;

c) Claim No.6 for extra premium payments on bonds due to time extension;

d) Claim No.8 for reimbursement of the purchase cost of Bentonite since, even
if it was not used by 0, its purchase was made pursuant to the Specifications;

e) Claim No. 10 for differential from an erroneous computation of recoupment of
the advance payment;

f) Claim No. 11 for the cost of excessive cement usage as directed in the design
mix oro;

g) Claim No J3 for unrealized profit on expected work accomplishment; and

h) Claim No. 14 for payments of differential and of escalation of cstimates on the
increase of unit prices and intcrest on latc payment as a result of the late approval
orthe updating in unit prices.

°contends that C's claims arising from natural calamities arc part of its risks and
that the rest of C's claims are incidental to the performance of its obligations
under the contract. '.

SUMMARY OF AWARD

1ST ISSUE: Whether C is entitled to damages arising from flUce majt.:urc and
rainy we.,lhcr (Claims Nos. 1,2,3,4,5,7,9, and 12).

FINDINGS: 1':0.

I

I
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RBASONS:
I i

1. The contract provides that ahe only relief to which C is entitled on account
of the occurrence of natural disasters is on cxtcnllion of the cnnlract time tn
complete tho project. All expenses, damages and costs incurred on account of
natural calamities, therefare, arc for the exclusive account of C.
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2..The risks auendant to natural calamities are foreseeable. Thus, Ihe costs
arising from their occurrence are deemed to have hecn taken inlo account hy C in
making his bid. It is for this reason that the bid documents required the bidder "to
have knowledge of nil conditions, tocal or otherwise, affecting the carrying out· of
the wDrk" and "failure to do so shall he at the prospective bidder's risk.

3. Industry practice supports the above reasons.

2ND ISSUE: Whether C is entitled to labor and equipment standby overheml
during the non-operation due to acute shortage cf cement (Claim No.3)

FINDINGS: C is entitled 10 only 1/2 of the amount found juslifial>'~ hy i~1C

Trihunal (P412,27J) from its recomputalion ofC's claim of P J,2R7,9R5.64.

REASONS:

I. If materials like cement are not available in the market through no f.1UIt of
C but because of market forces and delayed intervention of the Government, the
C is justified in claiming for the Cosls of maintaining a skeletal work force and
equipment standby cosls during non-operation due to Iluch ShOrl11gC of materials.

2. The Tribunal recomputed Claim No.3 rCllu!ting in a scaIed~down justified
claim of P412.27 ) due 10 the following:

a. Only 28 days can be considered as affected by the.: lack of cement
(dated of pouring excluded since clearly. cement was available on those days)

b. Since C could not have maintained a full labor force knowing that nu
work could be done due to lack of cement, the award for the item was limited .10

the costs of a skeletal force based on C's average payroll during the constructioll
period.

3. Only half of the justified claim computed by Ihe Tribunal is aWHnkd to C
because 0 extended assistance to C during that period nnd gran led time extension
to complete the' Project.

3RD ISSUE: Whether Cis entilled to extra premium p:lymenls on 1I0nds due to
time extension (Claim No.6)

f7INDINGS: Yes.

.,
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REASONS:
'.

1. Since work was suspended by 0, it became necessary for C to extend
correspondingly tho coverage of its Ilerformancc and Surety Bonds resulting in an
increase of premiums.

2. The extension of the Performance and Surety Bonds correspond to the
npprovcd time extensions covering the suspension of work. Besides, 0 is the
direct beneficiary of the extension of the bonds because thesc' guaranteed work
completion and making good any or all works undcr the contract.

4TIf ISSUE: Whether C is entitled to reimbursement of the purchase cost of
Bentonite, even if the s.1mc was not utilized by 0 (Claim No.8)

FINDlNGS: C is entitled to 1/2 of the amount claimed.

REASONS:

I. Bentonite material was needed in the grouting opcrations which C was
contracted to do. It was also a pay item in the Bill of Quantities. It is mixed with
the grout used in pressure grouting to IiII the fissures inside the rock foundation
of the spillway and has to be available nt the site as rcquirc~ .and directed hy ~).

l-leilce. C had it stocl<ed at the site.

2. Only 1/2 of the required volume should have been stocked, however. since
the m:ucrial is available in the local market in Manila.

5TH ISSUE: Whcther C is entitled to price escalation differential due In alleged
errors in recoupment computation by 0 (Claim No. 10)

FINDINGS: No.

REASONS:

I. 0 was correct in using the Gross Ar:nount of Work Accmnplishe(!, instead
of the Gross Amount of Advancc Payment, as the divisor in computing the
n::coupment orlhe advance payment which is In he deducted from the amount lflle
for escalation.

2. Such is thc' correct compulation under CI.I ! (par. to) of the Implemenling
Ruled and Regulations of Presidential Oecrce No. 1594 (IRR of I'D 15(4) whieh
provides that "no price escalation shall i?e made for Ihat portion of' work
accomplished during the period corresponding to the amollnt of'rccoupment."

34
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6TH ISSUB ~ Whether C is entitled to tho cost of the excessive cement used as
directed In the dCllit:,ttl mix of 0 (Claim No. 11)

I

FINDINGS: No.

REASONS:

I. The usc of 7.8 and 9.0 bags per cubic meter for 3,000 psi design milt is nut
exce:i:livc. In Ihe.: American Cement Institute (ACI) Code, it is normal 10 add a
"coefficient of variation" of J() to 15%, and usc 320 kg. of cement (R bags uf 4()
kg) per cubic m~ter for designing a 3.000 psi concrete mix especially rur
volumetric mixing ofconcrete where control is poor.
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2. Industry practice docs not allow the contractnr to he reimhursed fur cnstllr
the cement if thc compressive strength obtained go beyond the design because he
is expected to lest Ihe given mix himself to enSll1'C that he produce::; concrete thal
meets the required strengths.

3. If the strength obtained from C's samples were beyond the 3,000 psi
strength requirement, it WaS because the tests wl~rc done beyond 28 days. Test
results for cement "aged" beyond 28 days normally yield strengths of 3,000 psi to
4,000 psi.

TrJ I ISSUE: Whether C is entitled to unrealized prolit em expected wurk
accomplishment (Claim No. 13)

fiNDINGS: C is entitled to 1'19, 723.26 of its claim of I) 131 ,404.R4.

REASONS:

J. 0 approved the additional works to be undertnkcn by C. O's takeover of
these work items deprived C of the prolil it would have realized if it was allowed
to under1ake such.

2. O's argument that the work accomplished hy C was already more tban
100% of the original contract when these additional works were approved is
irrelevant because in works of this nature,_ the quantities. in the Hid Schedule nrc
just estimates and the actual usually exceeds the estimated quantities, hence, it is
nomlal for the original contract amount to be exceeded.

- 3. C's claims for 15% unrealized prolit is valid only for the two items of work
approved and taken over by O.

8TH ISSUE: Whether C is entitled to payment uf differential, csc::,latioll of
estimates (bill ings) on the increase of unit prices, and interest on latc paymen.t as
a result of the late approval of the updating in unit prices (Claim Nu. 14)'
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f7INPINOS : ' C is entitled to its full claim of P2.058 M for differential due to,
increase in unit prices; P33, 213.32 of its P3.7M claim for escalation or estimate:s;
nnd l'1.9M claim for interest.

{mASONS:
I
I. Section 12.1 (par 5) of the IRR of I'D 1594 provide!>: "For on-going

contracts nnd contracls bid out but Yl~t unawar(h:,1 a:J uf 31 Dcccmllcr I~)I)(), the
unit prices for lhe remaining balance of work hased on the approvcd/revised:
conlJtruction schedule, including any time cXlen:Jion granted, shall be updated
using the current parametric formula to January 1991 prices with the original unit
prices 'multiplied by the fluctuation factors withollt the 5%, deduction, Such
updaled unit prices as of January 1991." The intent of the law is to upllate the
unit prices of the remaining balance of work as of:\ I Dccember 1990 and to grant
price escalation after 1 January 1991. Since C's claim for differential pcrl,:ins In
work llccomplished during the period 12 rcbruary 1991 to 22 July 1992, it is
entitled to the difference between he updated unat prices as of 1 January 1991 and
the original unit prices.

2. Escalation was also granted for two of e'a billings which were ~lIhjectcd tn
escalation during the period 12 February 1991 to 22 July 1992.

3. On the basis of evidence submitted by C on loans it incurred pending the
updating of unit prices, interest was also granted at the legal rate of 6% providcli
for under Article 2209 of the Civil Code and reckoned from the filing by C of this
claim with CIAC to the date of award. .

CASE STATUS

Neither party appealed. Parties complied with l1e award after the issuance of a
Writ of Executiun/tll

VI. Problems with/Obstacles to the Widespread Alllllication of AI>I~

Given the popular dissatisfaction with the: court justice systcm, the search for
alternative modes to dispute resolution is fast gaining momentum and acceptance as unc of the
possible solutions to the problems with the system of court adjudiclltion of disputes, Ilnwcver,
such attraction and acceptance is not without its counterpart Opposilion~ and arrrchensinns.

(.Il Ihic1.
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1Creation or a Two-Tier Justice System
I

Ono 8uch appreh,:nsion is the creation of a two-tier system of just~C.fl'J

. Allcnlativc di9putCl rCI'Olution modes arc either COlll1-anncxed, like the KPI. nnd voluntary
arbitration in labor, or privatdy-administcr\cd by special ~gencies particularly in commercial
nrbitriltion. It is feared t1l:l1 ADR may impair equal access to justice. This apprehension is
premised on the assumption that privately-administered ADR .charge higher fees and thus open
only to those who have the resources.

Ilowever. this problem has been foreseen by proponents of AnR. '1"0 resolve
this problem. arbitration fees substantially less than what one would speml in court litigalion
expcnllcs hali hecn agreed upon and it is such le:'ls expenditure which has given I\DR popular
attraction and acceptance:.

n. Competence or IlIdivlduub

As regards court-annexed ADR, the apprehension has to do with the Iimilations
on the quality of justice in such ADR programs. With limited funding, the cuncern ror a
second-class justice may he legitimate hecause it would be hard to employ competent
individuals as arbitrators. The programs may utilize vnluntecrs who dn nut have thc
cmnpelcncc, basic legal infonn"tion and experience.

Again, this prohlem has been solved hy providing a skills training program rill"
would-be arbitrators. All ADR programs come with a special training skills progrcllll lu ensurc
that arbitrators have the necessary compett."Tlce. Also, the parties who agree to suhmit their casc
tn arbitration arc free to choose their own "judgc". Thus, the parties arc free ttl review the
arbitrator's profile and may refuse an arbitrator whom they dcem to he lacking in clllllpdencc.
This also solves the problem of a possible inherent bias and suspicion or prejudice and
nrbitmriness or abuse of the arbitrator.

C. Cost

ADR inevitably requires some amount of expenditure for implementation hi.1
its cost would definitely be comparatively less than the cost of formal dispute selllemenlS. In
the Katarungang r'ambarangay for example, expenses come in the fonn of training 14lr thc
would-be Illpon ng lagapagpayaptJ. Ilowever, their future services arc voluntary. 'Their
compensations come in the form of public recognition usually given hy highcr government
offices or public service groups such as the Rotary Club or the Lions Cluh. Most of the [Uporl
members cherish these 'lwards more as they consider these prestigious cllld fulfilling. While
costs involving construction industry arbitration may havc lillie difference with Ihat involving
the form'll justice system, it is importnntto note the sp~cd with which the cases arc conducted
and scttled thus incurring minimal losses on the parti~s.

h') Leonard Ring, Esq., Private Dispute Resolulion --Whal':; Wroll~ Wilh If!, p.l.
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Also, it is said that somo disputes belong to the public domain and that the result
of arbitration proceedings may have a bearing on Of will affect the public's general bC:llth,
welfare and civil rights. The diversion from the puhlic justice system could fmstrate the

, dcvclopml.,"nt, dctennination and articulation of public rights and valucs which arc view~d .IS

central to formal adjudication,n

E. Ignorance or AOR

Thus, the apprehensions against ADR may be legitimate hUt the system is not
· left without the means to solve or eliminate these :lpprehensions. The solutions to these
· problems will lie within the system itself. The effectivity of an alternntivc dispute rcsnlution
! mechanism is dependent on its accessibility and the promptness in reaching. a resnilltiori which
, presuppose a degree of foresight with regard to apprehensions and possihle pnihlcms that may
· be encountered in its implementation.

.: lIowever, not nil <.Iisputcs Of cases _nay be :lubmiUccl '{Ir arhilwl ion. AD/{
\ programs meet this problem by providing specitic inslimccs when the parties may suhmit their

.;. case fOf arbitration. Each alternative dispute resolution mechanism cites the specilic cuscs or
· instances under which arbitration may be called. Thus, there is a system of qualification and

ADR programs do not admit cases which are deemed to he within the scope of the f(lnnni
, courts' jurisdiction.'i
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Alternative dispute resolution has been suffering anonymity since its hirth which
has hampered its widespread application. In the construction industry fur cxamph.:, most

; parties enter into a contract without stipulating a clause that would nubmit hoth p:ulics to
: arbitration in an event where disputes should arise. This may bc attributed to the fact that very

few companies are aware of the existence of the Construction Industry Arbitmtinn Commission
which may be considered as a "super highway" in settling disputes based ,.. I its track record
since it opened in 1989.

Dissatisfaction with the court system of adjudication of disputes has reached a
high level and this is proven by the fact that alternatives to court adjudication arc continuously

70 Michelc G. lI~rman, "TIle Dangers of ADR: A l1lrcc-Ticrccl SyslcllI uf Justice". Private Dispute I{c:iolutillll
Systems: Advancing Justice or Hindering II'!, American Oar Assodalioll 1989 Annual Meeting, 1'.3, (1981}).

71 Ring, p.2
72 Herman, ibid.
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being explored and experimented with. Litigation can be and has been effectively capsulized
when necessary. Thus, mechanisms dc:db'l1cd tn gel dillputcs cxpcditiou61y rCl'lolvcd outside the
normal court system at vastly reduced cost has gained ground as alternatives to the court justice
system.

VII. HecommcndaHons

Given the f(i,regoing situation, the constant migration from the rural to thc urhan
areas, constant changes and additions to existing laws, the urbanization of pcople anti soci~tics

which give rise to disputes and the problems that have ubiquitously accompanied the kgal
proccdur~9 to resolve these disputes, it is very much doubtful that the courts. with thc!r rccord
performance, could possibly cope much less, solve the ever increasing docket congestion. This
report only served to highlight this fact. The researchers have therefore come up with the
following recommendations which may shed some light to this concern.

1. There should be an expressed and active support of the existing modes of
alternative dispute resolution. Some concrete suggestions of action arc 311 fill1ows: ,

'.a. Embark on an effort to promote these modes through infonnation
campaigns in different levels and in all fields. It could take the fonn of the popular tri-media
advertising or through less costly but equally emcient forms such as posters, tliers, hrochures
and comics, depending on the t.1rget audience.

b. Continue to study and improve the existing m()dc~ of alternative
dispute rr.solution in search of new avenues for growth or expansion. Changes must oe applied
whenever called for and whenever possible. Obscivations, suggestions, and fccdback must b~

encouraged and gathered for study and considcrntion.

2. Seek other modes of alternative dispute resolution by looking in 10 other
countries' or societies' models. These may well be adapted or rcvised/ adjusted to suit the
peculiarities of our society.

.,
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