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EXECUTIVE SUMMARY

Relentless growth of population in a finite space, constant migration of
peaple from the rural to the urban arca, greater invasion of individual rights, growing
regulaory legislation, differing needs, wants, aspirations, and abilities of their ac.quisilinn
incvilably give risc to conflict among individuals, among groups, among the government
and private entitics that is multiplying in number and variety. Dispates are attendant to
progress and to the coming togclhcl: of diverse people in a limited arca of space. Order is
nccessary to avoid chaos. And so, since time inmemorial a system of law and order is
necessiry to maintain peace and harmonious living conditions in every socicly. Laws that
provide possible collaborative bills are passed by the legislative; are reformed by the
exceutive; which are applied to disputes by the judiciary.

Analysis of judicial data shows its decreasing efliciency in dispensing
justicee and resolving disputes that, it has been a growing lameni that "one canrot get

justice in one’s lifctime” anymiore.  Thus, alterratives to resolving disputes have been
studicd, introduced and eventually applied by the government in various scctors in the
country. Still, much nceds to be donc as statistics will show that there are constant
additions to the court dockets every year. This only proves the dire need to find ways and
mcans to alleviate this alarming problem.

This study illustrates the necessity to reinforce existing maodes of alternative
dispute resolution and to seek new avenues that would lead to a mulii-door justice system
in response to the reality that, given the numerous cases thal have accumulated in our
dockets, the fresh cases filed every year and with their performance record, our courts can

never cope much less immediately attend to the solution of this problem.
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2 ! ALTERNATIVE DISPUTE RESOLUTION

{. Introductlon: Maintaining Qrder in Socicty!

The Philippines, like all other nations, is a socicty composed of individuals who, by
voluntary choice or by force of circumstances, are bound to live together within the conlines
of its national territory. Each onc of its estimated present population of some 56 million
people, has basic nceds to be met, desires to be fulfilled and aspirations to be attained. The
varicty of these wants is infinite. They range from the mundane  urge to secure the basic
nceessities of life, such as food, clothing and shelter, to the spiritual desire to achieve heavenly
bliss. The unceasing pursuit to satisfy these wants, brings home the undeniablet “basic
condition of human existence,” that is, that people live in an interdependent workd. No

i individual, not cven a family, can cxist as a sclf-sufficient unit. They cannot individually or ™
' collectively  possibly grow, produce or manufacture everything they need even lor mere
survival alone. This fact of human interdependence is made even more sclf-evident in the
pursuit to satisfy wants and desires that go beyond mere existence, such as the thirst for wealth
and power, the desire for respect, and the aced for love and companionship.

Differing prioritics and abilities or power to satisfy the foregoing varied wants of
individuals, inevitably produce conflict in such interdependent human relationship. This
problem is complicated by a rapidly growing population living in a more or less fixed

. geographical territory. Without some sort of arrangement as to how members of socicty -- from -
the smallest community to the nation itsclf - are to conduct themselves in relation to each =
other, the weak will be down-trodden and oppressed by the more powerful while tic innocent e
and gullible will be taken advantage of by the crafty. Valuable time and energy that may be
more beneficialiy put to better use, is wasted in a self-help effort for individual protection and
- avoidance of oppression and exploitation. Under such conditions, no ii:dividual can realize his
‘ full potential, anarchy will prevail and society itself cannot long endure. '

‘&

'n general, substantive arrangements for sacietal living secks the safety and security off
the life, liberty and property of individuals by restricling the free use of violence, proscribing
deceit and directing compliance with promises made. In addition to prohibiting undesirable .
. conduct, such sacietal arrangements also set forth the kinds of affirmative conduct, such as i
rendition of military scrvice, that are required of cach community member as his duc -
contribution to the common interest and welfare, . =

- ' In traditional socicties, as in Pre-1lispanic Philippines, such substantive arrangements -
are inferred from customary patterns of behavior. As society modemizes, such implied
- understandings are made explicit in provisions of statutes cnacted by the fegislature in
. ' representation of the people.

— 1 Sce Hart and Sacks, [he Legal Process: Basic Problems jn the Makiog and Application ot _aw, - -

"lntroductory Note on the Principle of Institutional Settlement”, 1-6 (1958). Cited in Tadiar and Pe, *
- Katarungang Pambaranggay: Dynamics of Compulsary Congiliation, 1979.
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1l. Madecs of Sacial Ord.

There are various 1. cs by which order is sought to be created in a socicty in which,
hung composcd of human vcings, conflict is an inevitable component of daily living. it is a
point that nceds no longer be belabored that the various human rclalmnshnps in soucly must be
brought into a workable and productive order if that socicty is not only to survive but to
endure, Development, progress and greatness of a nation depend upon first attaining this basic
precondition of socictal order,

Order may be created by laying down rules of conduct or by custom which necessitates
individual strict compliance in order to realize the aim or goal which such rules seek to attain,
These rules are both procedural and substantive. For instance, rules require the procurement of
licenses to conduct businesses; or that one must be of a certain age to get marricd without
parental consent because then, he or she is presumably able to handle the responsibilities
attached to marriage; or that an individual who borrows moncy must promise to pay his debt, I
one's actions comply with these 7ules, conflict may he avoided because the mlm validate such
actions,

Even if non-compliance, however, results to conflicts, there are established  customary
and legal modes of conflict resolution. These may be classified into formal or legal, on the one
hand, and informal or extra-legal, on the other. These are not alternative madss that are
exclusive of cach other but rather, complementary oncs.

Legislative enactments directly secking to resolve a conflict, is a mode having a wide
impact and long lasting cffect in modem socictics. An example is the land reform taw that
attempts to resalve the classic conflict of the landlord and the landless tenant in agriculture.
They have the same function of prescribing acceptable norms, an individual can only own a
limifed parcel of land up to a certain arca and if this limit is cxceeded, the government
intervenes by providing sanctions.

A second form of social ordering at the city level is what may be called administrative
direction-giving.? What has been laid down by law is carried out in detail by the exceutive
through the prescription of standards.

At the individual or personal level, negotiations to scttle a dispule may result in some
contractual agreement to govern the future relationship of the partics. A collective bargaining
agreement between an employer and a labor union is a good example of this mode. Lawyers
who undertake to drafl the terms and conditions of such a contraci in effect engage in what has
been called "private law-making".4 This is indeed an accurate observation for it is a well-
known legal doctrine that a contract is the law between the partics. This, then, is another form
of social ordering.

2 Sce Tadiar and Pe, Katarungang Pambarangay; Dynamics of Compulsiry Congiliation, pp. 143-148, (1979),
3 Fuller, "Mediation®, 44 Southern California Law Review, 305 (197D). Cited in Tadiar and Pe.
4 Fuller, 7he Morality of 1Law, (Rev. Ed., 1971).
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A. Formal/Legal ~ Cu: stfce System

Under the theory of ivgal ardering of society, the courts are meant to be the forum for
the firal, authoritative resolution of disputes that have carlicr failed cfforts for private solution
or adjustment. The colonial rules of Spain and, subsequently, the United States, introduced
their own systems of justice to the Philippines. Continued cxposure through education and
communication helped further develop the court justice system in the country. Lamentably, the
peaple eventually looked to the courts as the initial rather than the last place of dispute
scttlement,

T'he judicial function of resolving disputes is undertaken by the method ol adjudication.
Because of the lawyer's professional bias, this is the device that is generally over stressed. This
is a perfectly understandable human failing as the technicalities of complex trial procedure
makes the legal assistance of lawyers indispensable for the successful conduct of formal
litigation. In this arena, the lawyer's comprehensive grasp of technical rules, his analytical
powers and persuasive skills, may well spell the difference between victory and defeat.

It is important to note that adjudication, as a formal method of resolving disputes, is not
exclusive to the courts. Officials cxercising quasi-judicial functions, such as povernment
prosccutors conducting preliminary investigations, likewise use this method. So do arbitrators
of labor disputes and hearing officers of administrative agencics.

I. The adversarial justice sysicm?

A source of dissatisfaction with judicia! adjudication is the tack of meaningful personal
confrontation between the disputants. Unspoken is the desire of the parties to directly ventilate
grievances and give explanations or rcasons for their actions. It thus appears desirable to cut of
the right of advocacy given to the legal profession.

Lawyers are essentially contentious and combative. This arises from a Jegal training
that prepares them for an adversary system of justice before the courts and other adjudicative
official agencies. In contrast, the success of conciliation lies in the efforts to discover
commonalities and mutuality of interests of the disputants rather than to stress  their
divergence.

Further, adjudication is based on finding out "who did what to whom." Accuracy of
fact-finding is essential to this process. Lawyers are thus trained to master rules that are
designed to assure accuracy. The noticeable tendency of lawyers to be formalistic and technical
about procedural rules is thus obstructive, rather than fucilitative of a mutually beneficial
resolution of a conflict.

% Tadiar and Pe, op.cit.
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2. Popular dissatisfactlon with y.....cial adjudication of disputes®
|
!

i But cven at a less grand level than the national scale, common people are increasingly

growing dissatisficd with the judicial adjudication of their everyday conflicts. Such popular

- grievances may be grouped into delay, high costs, failure to comprehend the fegal process, and
unsuitability of adjudication for the resolution of minor disputes,

Delay. A pervasive problem generally confronting many legal systems is that of
judicial delays. While many factors could be pointed to as causing delay, they nay be
classified for our purpose into two, namely, those arising from the human factor and those
caused by the nature of the judicial systems. The first refers to failings and weaknesses of the
men administering the judicial system such as judges, lawyers, court personnel, prosccutors,
sheriffs, and other officials. These factors may be plain inefficiency, sioth or laziness,
corruption, or other evil motives or delay. These reasons, however, are recruitment problems
that are common (o any enterprisc manned by morial beings, be it the judicial system or

‘otherwise.

‘ The other category of factors causing judicial delay refers to those arising from the
adversary nature of judicial proceedings. Thus, in criminal cases, the complaint of a victim is
subjected to a serics of screenings as to its merit. This is accomplished through police
investigations and preliminary hearings conducted by prosccutors or magistrates. ‘The screening
nrrocess is generally imposed as a condition to the filing of the criminal action in court. These
precautionary measures are undertaken by reason of the State's concern for the protection of
innocent citizens from hasty and malicious prosecutions.

In both civil and criminal actions, concern with procedural fegality requires set periods
for notices and the preparation of pleadings for the litigants. These periods are often extended
many times, thereby causing further delay. 1t is also required that judicial decisions must be
based on findings of fact and that an elaboration of reasons in support of the decision must be
made. It is thus understandable that a somewhat lengthy period is given to reach a sound
decision. Three months is set for the trial courts to render judgment. Appeals and review by
higher courts are given 12 months to decide a case and 24 months for the CA and the SC
respectively add to the total length of judicial proceedings. (4rt. VIII, Se:. 15 (1), 1987
Constitution).

A third category of causes for judicial delay is court docket congestion. This simply
means that there are far too many cases waiting to be processed by the courts. A look into the
Supreme Court Report of Statistics on Cases will reveal that for the 10-year period covering
fiscal years 1984 to 1993, the Municipal Circuit "Trial Courts have managed only a 78.49%
efficicncy rate in 1984 and has since maintained 2 rise and fall rate not higher than 73.94%. n
1993, its performance dropped to an all time low of 67.25%. A graphed case flow would
illustrate the difference/distance between the cases filed and the cases decided.  This
consistently low performance output has steadily contributed to previous backlogs and within

& Tadiar, op.cit., p.7
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;lhc same 10-year period alone, +..c Municipal Circuit Trial Courts have accumulated a total of
100,390 cases pending action, See Annex I

The Metropolitan T'rial Courts' performance on the other hand proved to be no better.
[ixcept for its best in 1984 with 78.14%, its performance has since fluctuated between 57.30%
‘and 72.49%, its lowest being in 1993, The bar and line graphs too, clearly illustrate the sharp
irisc of accumulated casc backlogs which posted a staggering sum of 189,253 cases. Among
the sclected five trial courts, the Mctropolitan Trial Courts have the poorest efTiciency rate with
an average of 65.22% within the 10-ycar period. See Annex /1.

The Municipal Vrin! Courts' performance could be likened to that of the Municipal
Circuit Trial Courts. With an average cfficiency rate of 70.48% for the same period.  It's
sccumulated backlog has amounted to 163,086 cases for the same period.  However, its two
highest performance rates posted an 83.% in 1984 and 72.57% in 1990 comparcd to the
MCTC's 78.49% in 1984 and 73.94% in 1985. Sce Annex 1il.

‘The more cfTicient courts are the Municipai Trial Courts in Cities and the Regional
Trial Courts which have respective averages of 74.13% and 75.22% for the same period. The
former posted an accumulated backlog of 107,171 (See Annex 1V) cases while the latter posted
357,350 cases (See Annex V). It is very important to note that these figures cover a 10-year
period only which means that they are yet to be added to the court dockets of previous years,

These data provide only a glimpse of the ever increasing backlog in our court dockets.
The cfficiency rate alonc shows that every year, twenty five percent of the total number of
cases filed are lcft yet to.be tackled.

Cases of increasing litipation

However, there arc several reasons that could be attributed  for this:  First, this is a
natural accompaniment of population increase. More people mean more conflicts and
consequently, more litigation. Sccondly, better education gives greater awareness of fegal
rights and more assertiveness for their protection and enforcement. Gienerally, this should be
commended rather than condemned for it reflects vigor and vitality of democratic process.
Thirdly, development and urbanization aré accompanied by more regulatory laws, infractions
of which inevitably lead to conflict and litigation.

A corollary reason for docket congestion is what has been termed "litigiousness”. By
this is meant the {iling of petty and trivial cases in court, This is an unfortunate consequence of
modernization which has somchow weakened the traditional avenues or social institutions for
the informal resolution of disputes. These are the family, the school, ihe church, and
neighborhood organizations. With their unavailability, the courts arc now becoming burdencd
and even overloaded with the task of resolving minor disputes.

The usc of the term "minor" to describe a class of disputes relating o common or
everyday conflicts may be misleading. For to the disputants personally involved, the subject
matter, no matter how inconsequential to others or socicty, is certainly far from being minor,
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‘petty or trivial, Even though the dispute may only involve in the last analysis, merely hurt pride
from a perceived slight, yet to the parties it is of serious importance. It is minor then only in the
scnse that, by itaelf, it does not have much social significance. '
' Partly to blame for the so-called "litigiousncss,” is the lack of access to any other forum
for the scttlement of these "minor disputes." The alternative modes to dispute resolution
provide the appropriate mechanism; they answer the need for alternative processes to resolve

thi.f) class of disputcs.

,' All of the foregoing causes have contributed to the cver lengthening time before a

dispute is finally resolved by the courts and administrative tribunals. There arc cases in the
Philippines where an entire lifctime has been consumed by the litigation process. And it is
greatly disturbing to note that the incidence of such lengthy protraction of judicial procecdings
is no longer uncommon. This has led to the pejorative use of the term "inter-generational
justice" as meaning the inability to sccure justice in one's own lifetime.

, High Costs. Another grievance of disputants against formal litigation is that it is too
costly. Cost here includes not only financial expenscs but the equally important expenditure of
time and convenience, including the embittered relationship that results from litigation.

Lawyer's fees, dacket or filing fees, costs of stenographic notes, sheriff's fees, and other
expenses of litigation often mount to a level that could be ill-afforded by many disputants. But
cven if they could bear the high financial costs, would-be litigants are deterred by time-cost
considerations as well, Meetings with lawyers for legal consultations and personal attendance
for numerous court hearings take away much of that precious time that is especially dear to the
average working man. And with the delays and postponements incvitably encountered in
litigation, judicial proceedings become even costlicer.

3. Popular incomprehensibility of the judicial process’

Use of Foreign Language. In the Philippines, the prevailing official language for the
judicial systems is English. Historically, English and before that, Spanish, was imposed by the
colonizing power to facilitate communication with a people divided by diverse languages and
dialects. But even with the development of Filipino as the national fanguage, English continuces
to prevail as the language of the formal legal system.

Several reasons account for this use of a foreign language. Law school training is
almost exclusively conducted in the English language. There has been no serious cffort to
undertake translation of primarily English legal concepts and terminology into Filipino
cquivalents. Stenography for the national language has not been fully developed. And that
which has been developed is not yet extensively practiced. Also, not many stenographers have
been trained for Filipino stenography. ' )

7 Ibid., p.10. Cited in Tadiar and Pe,
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foregoing situation requires widespread use of bilingual personnel and olficial

nacular the witness is conversant with, ‘The answer in the dialect is then translated

wnd recorded, It is thus apparent that this situation further contributes to the
f an alrcady lengthy legal proceedings.

importantly, such use of borrowed language contributes to the incomprehension
s confusion of lay litigants about the legal process. They also contribute to
m attitude of suspicion and distrust of lawycrs, in particular, and against the legal

acral. Additionally, loose interpretation may distort the picture presented to the
tancity is ofien squelched. Al these may contribute to possible cases of
f justice,

regoing situation i simiiarly the case with other former colonies of Western
lia, Pakistan, Bangladesh, Sri Lanka, Singapore, Malaysia, Hong Kong, and
ang others, have experienced the same problem in varying degrees.

alization.” The judicial and other adjudicative mades of resolving disputes are
schnical rules of procedure and cevidence. In general, it may be said that such
n formulated to ensure both the accuracy of the fact-finding process and the
¢ judge as a neutral, impartial and disinterested decision-maker. Violation of
questions propounded to a witness or by the answer  given by the lauter, are
ing the trial. The grounds for such objections are generally compressed into
ses that only lawyers can understand. Such grounds as-"leading," "mislcading,”

"immaterial,” Mirrclevant and impertinent,” "incompetent,” and other technical
stion, are incomprehensible to most non-lawyers.
u

o understand why he cannot tell his story, or his version of the controverted
own words, a litigant becomes frustrated and vexed, if not angry at all legal

icion and distrust against lawyers and judges are further engendered by such
X

.

iculty to understand the legal process is a common expericnce ¢ven in
speak the same language as that spoken in judicial proceedings. This is so |
. likc physicians, and other professionals, have developed a jargon or
age that facilitate communication among members of’ the legal profession.

vance on this point, as with the other issues of delay and high cost, is,
rsal complaint.

dication, because it is based on cstablished rules and procedures, require
and answers and pariicular modes of conduct. Conflicts are reduced to black
nd parties cannot go beyond these issues. Counsels are not allowed 1o explore
wvent options for mutual gain. It's always a right-wrong situation with & win-
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4. Unsuitability of adjudication for minor disputes?
!

In the main, adjudication is concerned with the issue that has been stated as "who did
what to whom.” It is thus characterized as "backward-looking" since it focuses on wha{ was
done in the past. Why the act was done - the motives for doing the act complained of - are
congidered irrelevant (o the act-orientation of the judicial process. Thus, the cause or the root of
the problem cannot be inquired into. Only the symptoms are recognized but not the cause of
the malady. '

Judicial trials are conducted through the intervention of lawyers who act as the
representaiive and spokesman of the disputants. There is accordingly no personal confrontation
in the popular sense of a face-to-face encounter and the freedom to air gricvances and give
reasons.

Further, the judicial process is punitive-oriented. The nature of adjudication requires
that a judgment be made relating to a right and the performance of the abligation correlative of
that right, This entails upholding one party as the "winner" and condemning the other
disputant a3 the "loser.” The consequence of such condemnation is the imposition of a penalty
in the form of a jail senteiice or payment of a fine in crimina! cases, and the payment of
damages in civil cases.

Many times, however, a complainant is not really interested in having the respondent
jailed or pay a fine. This is true in disputes involving close relatives, neighbors, friends, or
others with whom the complainant has some kind of relationship, such as that of an cnployer
and employee. In these cases, the parties must continue with their relations with each other
notwithstanding the fact that such relationship has been marred by the dispute. The partics must
return to live in the same home or neighborhood or to work in the same company. In these
cases, what the complainant is really interested in, is an opportunity to ventilate his grievance,
explore the cause of the prablem, get an assurance that the offending conduct will no longer be
repeated and thereby restore the disrupted relationship.

The imposition of a penalty in the foregoing situation, damages the relationship of the
disputants beyond repair. The moral condemnation implied from penalty-imposition, entails a
“loss of face," a loss of pride and dignity that amor proprio, so important to a Filipino, cannot
accept. As a result, the rift between the disputants is widened to a chasm that can no longer be
bridged.” Thus, this and other considerations earlier cited, paved the way for the exploration
and eventual implementation of new avenues for dispute resolution.

B. Informal/Extralegal- Alternative Modcs of Dispute Resolution

in a society where family ties and kinship are highly valued, conflicts and disputes are
resolved first, within the family if strictly involving family matters; and second, within the

5 Jbid., p. U1
% Alfredo Tadiar, PD 1508 Annotated, pp.6-12,(1978). ’
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lrndilim'mlly cstablishcd community mechanism of conciliation whercin a third person of
authority brings together the disputants and attempts to arrive at an amicable scttlement.!?
Another is the mechanism of mediation whercby “partics to a pending case are enjoined by th‘c
court to submit their controversy to a neutral third party . . . to reach a settlement of their
dispute.”'t " Still another form of alternative dispute resolution is arbitration whercby the
disputing partics submit their case to an arbitrator or a group of arbitrators whose imposed
decisions are gencrally permancnt. These mechanisms grow out of the need to maintain peace
within the community by preserving harmonious relations among the people. This
predisposition for traditional dispute settlement methods seems to be culturally ingrained, so
‘that the imposition of a foreign system only serves to reinforce it.

A significant number of disputes are settled by the making of tacit accommodations
required by customs and traditions. Historians have noted the time-honored custom of bringing
disputes to the barangay or tribal chicf, or before some respected clder for amicable seitiement
of differences. '

Today, that custom of secking mediation of conflicts, survives not only among the
remotce rural population where the formal mode of dispute resolution is a "luxury” they can ill
afford in both timne and financial resources, but also in the small communitics of the urban
sector, This custom illustrates another form of social ordering that is availed of to stave off the
destructive forces of conflict in human relationship.

Although exposure to western ideas changed the social structure of the country and
diluted the kinship system, particularly in urban arcas, in rural arcas where community ties
remained strong, informal conciliation under a "folk legal system” was resorted 1o as a matter
of course. Hence, formal and informal legal systems co-existed in some parts of the country.

Alternative Dispute Resolution Procedures

Alternative Dispute Resolution or ADR is the collective name given to those processes
of resolving disputes outside the formal court system. The recognition of conciliation,
mediation and arbitration as various methods of resolving disputes withaeut the necessity of
court litigation has paved the way for the establishment and institutionalization of duencics
which are mainly concerned with the creation and implementation of various ADR programs.

ADR methods principally consist of:
« mecdiation

« arbitration

« med/arb (mediation/arbitration)
e mini-trial

« private judging

" Tadiar and Pe, op.cit., p.3
:’\“ , Scc%);ulﬁgﬁ:ﬂcdl&lcsmum;mwxmﬁumummlu:nmljyu_l'_)isnu!.c.licwlmion. LI Ofttce of Legal
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in-houso mediation and
fact-finding

These different methods may be explored at different stages of the intervention or for
different aspects of the conflict, They need not be mutually exclusive of ecach other. Some
mades may bo used in combination with other methods sequentially.

T'he C onccpl of Mediation

ivicdiation is usually a private, voluntary and informal process where a party-selected
ncutral person assists disputants to reach a mutually acceptable agreement!2, The Katarungang
Pambarangay Rule promulgated by the Sceretary of Justice defines mediation as a mutually
interchangeable term with conciliation "whereby disputants are persuaded by the Punong
Barangay or Pangkat to amicably settle their disputes.” A third party called the mediator brings
the disputing partics together to promote amicable negotiations, He arranges private meetings
with cach disputant thereby gaining knowledge of the terms and proposals that the disputants
could possibly scttle or agree upon. ,

The mediator may also take on an active role in helping to resolve the problem. He may
offer advice, suggestions and submit compromisc proposals for acceptance by the partics in
order to restore their marred relations. Such proposals however, shall not be considered binding
without the acceptance by both parties.

Successful mediation ends with an amicable settlement in which both partics yield
what is considered lesser in value in exchange for what is more valuable under the prevailing
circumstances', An agreement arising out of -mediation does not go into the matter of
determining which party is right or wrong but only states what the partics will do and when in
order to solve the problem at hand!4. The mediation proceedings are held in strict confidence.
Information acquired during the mediation proceedings cannot be used in court and the
mediator cannot be compelled to testify in court with regard to such information.

Although mcdiation in its strictest sense differs from conciliation, in practice these
terms are interchangeably used and are usually considered synonymous. Conciliation and
mediation as alternative modes of dispute resolution have no less than the Constitution as their
legal basis. Article 13, Section 3 of the 1987 Constitution provides:

“The State shall promote ...the preferential use of voluntary modes of settling disputes
including conciliation and shall ensure mutwal compliance by the parties thereof in order 1o
Joster industrial peace.”

12

Paulson, Alternative Dispute Resolution: An ADR Primer,
13

Geronimo Quadra. The Administration, Adjudication and Enforcement of Labor Justice in the
Philippines, p. 8 (1979).

4 Enclosed pamphlet, Council For The Non-Court Resolution of Disputes (Concord) Foundatic , Inc.
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A similar provision is embodied in the Declaration of Policy (Article 211 (a) ) of the Labor
Cade, as amendcd.

The Concept of Arbitration

The Katarungang Pambarangay Implementing Rules defines arbitration as a “process of
adjudication of disputes by which the parties agree to be bound by the decision of a tribunal
person or body in place of a required organized tribunal.” It is intended to avoid the

formalitics, the dclay, the expense and the confusion, on the part of non-lawyers, that are
inherent in ordinary litigation!s,

The award of the arbitrator is considered to have the force and cffect of a court
Jjudgment between the partics under the Katarungang Pambarangay law. In the rules
promulgated by the Construction Industry Arbitration Commission with regard to arhitration in
the construction industry, no appeal may be made from an award or a decision handed down by
the arbitrator cxcept on questions of law which are appealable to the Supreme Court.  The

partics submit their respective evidence, positions and arguments to the achitrator/s. These wiil
then be the basis of the arbitrator's decision.

The arbitrator's role is considered passive compared to the mediator. lle cannot make
his own proposals and meet privately with the partics. [lis judgment must strictly be based
upon the issues and evidence presented by the partics and ideally should be in keeping with
their variant needs and desires. His authority cmanates from the agreement of the parties to
submit their dispute to arbitration's,

1. Civil Code Provisions on alternative dispule processing

The Civil Code, approved by Congress on 18 June 1949, included a new Title X1V
containing two separate chapters - one on Compromises and another on Arbitration.

A. Compromises

Article 2028 defines a compromisc as a contract that is made by making reciprocal
concessions. A compramisc, thercfore, presupposes the existence of a conllict that may or may
not have already reached the litigation stage.  In the former case, a compromise is intended to
prevent a litigation from arising. In the latter case, it is intended to put an end to litigation

already commenced.  Accordingly, compromises may be classified into two - extrajudicial or
judicial.

In a pre-litigation extrajudicial compromise, where the party obliged thercunder fails or
refuses to comply with the terms thereof, the aggricved party has only one course of action -

.

15 Cunrtis-Castle Arbitration, 42 Am, St., Rep. 200 at Construction Arbiteation Prime

r,p b (1993), ‘
15 Quadr, loc. cit.
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12
judicial relicf, e must file an action for breach of contract or an action based on the original
source of obligation. An example is a compromise agrecment conceming a vehicular accident
injuring a pedestrian. Where the motor vehicle driver or operator reneges on the agreed upon
compensation for injurics sustaincd, the complainant pedestrian has a choice of suing upon a
breach of the compromise agreement as a contract or to suc upon the original quasi-delict.

For pending judicial cascs, the court is mandated by Asticle 2029 “to persuade the
litigants in civil cascs to agree upon some fair compromisc”. [For this purpose, judicial
proceedings arc suspended te afford the parties sufficient time to formulate the terms thereof.
If the cfforts to this cnd is successful, the compromise agreement is submitted to the court for
approval. Judicial approval is nccessary to ensure that what was agreed upon does not
contravene the law, public policy or good customs. Upon approval, judgment upon a
compremise is rendered which is immediately executory. [t is not appealable (De los Reyes v.
De Ugarte, 75 Phil, 505)

"Like any contract, a compromise may be nullified for any cause that vitiates free and
informed consent, namely, “mistake, fraud, violence, intimidation, undue influence or falsity of
documents.” Ualess a compromise agreement is nullified for this reason, it is not appealable
(De los Reyes, supra) but a decision refusing annulment may he appealed.

It is important to distinguish between process and product. A compromise agreement is
the product of a process that may either be direct negotiation between the parties or a third
party intervention by conciliation or mediation. This is implicdly recognized by Article 2029
which provides for thc appointment of “amicable compounders” whose dutics shall be
provided for in the appropriate Rules of Court that the Supreme shall promulgate. It is
unfortunate that the challenge has not been met as up to this date, alinost half a century later,
no such Rules of Court has been promulgated.

B. Arbitration

There arc only five short articles on the subject in the similarly brict chapter on
Arbitration. Two of them make the provisions on compromises equally applicable to
arbitration. A third article recognizes as valid any stipulation that the arbitrator’s award shall
be final. A fourth one, however, invalidates any. agrcement giving one of the partics the power
to choose more arbitraiors than the other. This would be contrary to the principle of cqual
protection, as well as concepts of fairness and justice.

The last provision, Article 2046, again misplaced its reliance on the Supreme Court to
promulgate such rules of court as may be necessary to govern the procedure for arbitration and
the appointment of arbitrators. Again, as in the case of amiable compounders to facilitate the

compromise of disputes and conflict, no such rules have been promulgated up to the present
time,

Four years after enacting the Civil Cade, and, perhaps frustrated by the inaction on the
matter by the Supreme Court, Congress cnacted Republic Act No.876, entitled AN ACTT 0
AUTHORIZE THE MAKING OF ARBITRATION AND SUBMISSION AGREBEMENTS,

-
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TO ! I FOR THE APPOINTMENT OF ARBITRATORS AND THE PROCEDURE
FOR ARBITRATION IN CIVIL CONTROVERSIES AND OTHER PURPOSES.

% Thearbiiratlon process under Republic Aci No, 876

1. Routes to the Arhiltration I'racess

There arc two ways by which a disputc may be resolved through the process of
arbitration,

A. By contractual stipulation

The first is where the partics to a contract, with the express exception of an employment
contract,'? in anticipation of an honest or dishonest dispute that may arise therefrom, such as
the valuation or appraisal of goads for future delivery, and being aware of the advantages of
arbitration over formal litigation as a made of resolving disputes, expressly stipulate in their
contract that any dispute arising thercfrom or any particular issue thereof, shall be resolved and
settled by said mode.'* Such a contractual stipulation is now increasingly being made,
particularly in the construction industry. The contractual stipulation shall provide that the
dispute may be resolved by a single arbitrator to be agreed upon by both parties or by a panel
of three (3) arbitrators. In the latter case, cach party shall name one arbitrator and the two thus
named must agree upon a third arbitrator.!” The stipulation may also provide a maximum
period for the arbitration hearings to be completed, as well as the deadline for readering an
arbitration award. The parties may further agree to require a unanimous vole of all the

- arbitrators to the award or only a majority voie,2?

B. By Submission Agrecment

.

The second route is when a dispute has already arisen between the parties but no formal
suit has yet been commenced. It is supposed in this situation that the aggrieved party will
propose and the other party will agree in writing, to submit their controversy for resolution
through the arbitrational mode. A good example of this route is that provided for under the
Katarungang Pambarangay Law in the Local Government Code. At any time during the
barangay conciliation proceedings, the partics may, upon the suggestion of the Punong
Barangay or the Pangkat ng Tagapagkasundo, agree in writing to authorize any of said officials
to resolve their conflict through arbitration. Said agreement to arbitrate must also contain an
undertaking to be bound by the arbitration award that will be made by the authorized official,
Said agreement and undertaking shall be signed by the partics and sworn to by them belore any

of said officials. It must be pointed out, however, that said undertaking and the requirement of
an oath are not provided for by the Arbitration Law.

17 Section 3, RA 876.

18 Section 2, ibid.

Section §, ibid. Cited in Marcos, 1981,
Section 14, ibid. Cited in Marcos, 1981,
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cnmmcnccd in court wlu.rc the partics may desire to have their dispute be arbitrated. 1t is

supposed that in this situation, the partics could move the court to suspend (he judicial

proceedings during the pendency of the arbitration process. In an experimgntal project

undertaken by the Office of Legal Aid with the .nppmv.xl of the Supreme Court am assisted by

"The Asia Foundation, sclected RTC and MTC Judges in the pilot sites persuaded the partics to

a pending civil or criminal caso, to submit their dispute to a trained mediator.  Given the

Constitutional policy to promote nen-judicial settlement of disputes, perhaps the experiment
could be extended to include the arbitrational mode.

Tho sccond route to arbitration, i.c., by a submission agrecement, is hardly utilized.
PPerhaps, this could be due to lack of awareness of the many advantages of this mode of dispute
resolution, as well as the dearth of trained and respected arbitrators.  Information dissemination
and professionalization of arbitration having an updated schedule of professional fees rather
than the straight 1'50.00 per day mandated since 1953, could do much to popularize this mode
of dispute processing. This would greatly alleviate the pressing problem of perennially
clogged court dockets.

2. Initiatory Proceedings for Arbitration
A. For contractually stipulated arbitration

Under the first route, i.e., by contractual stipulation, the aggricved party must make a
written demand upon the defaulting party to implement the arbitration agreement. [f a single
arbitrator was agreed upon, the demand should submit a list of names proposed with a request
for the other party to sclect one from among them. As a practical measure, prior consent of
those proposed to serve as arbitrator must have been carlier secured. 1 a panel of three
arbitrators has been stipulated, the demand must name the arbitrator chosen by the aggricved
party and request the other party to name the second arbitrator within 15 days from receipt of
said demand, and to promptly advise the first party of such selection. The two chosen
arbitrators must then agree upon the third arbitrator within ten days from notice of their
appointment.2!

Stress must be made that an arbitrator named by cach party to a panel of 3 arbitrators is
not intended to act as the champion or advocate of the interests of the party who named him. 22
The privilege of naming an arbitrator simply means that the party reposes trust in his integrity
and impartialiy. _ .

Should the defaulting party ignore or refuse to comply with the demand of thé
aggrieved party to implement their arbitration agreement, the latter must file a petition for
specific performance with the Regional Trial Court of proper venue to enforce said agreement.
The complaining party has the choice of filing the petition cither in the place of his own
residence or that of the opposing party.2” A true copy of the contract containing, said

2t Section 5, id
21 Section 10, id
v Section S (b), in relation to Section 2 (1), Rule S, Rules of Court
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stipulation for arbitration must be attached to the petition. The court shall summarily hear
fysucs that may be raised by tho defaulting party relating to causcs that he may claim had
vitiated his free and informed consent to the arbitration agreement. 2

Should the court decide to enforce the agreement to arbitrate, it shall proceed to appoint
the arbitrator or.arbitrators in any of the following situation: if the partics are unable to agree
on the sole arbitrator or the two arbitrators named by the pariics cannot agree on the third
arbitrator, or the arbitrator chosen refuses to scrve or declines the appointment.2S,

On the other hand, if the aggrieved party should ignore the arbitration agreement by
proceeding to sue the defaulting party directly in court, the latter may move to dismiss or
suspend the civil action until an arbitration decision has been made.?t

B. For submission agreements

The second route, i.e., by submission agrcement, can be availed of only. if prior
agreement of the partics to utilize this mode of dispute processing had been securdd.  This
avenue could not be traveled without \his “submission”. The initiatory proceedings for
arbitration discussed for contractually stipulated arbitration are equally applicable to this route.

3. Quualifications and Qath of Arbitrators

Since there is no existing list of qualified arbitrators, except those in the Construction
Industry List of Arbitrators and the List of Accredited Voluntary Arbitrators for labor disputes,
the choice of arbitrators under the arbitration law would generally be based on public
reputation for probity and integrity.

The barest legal qualifications for arbitrator are required, namely, that he must be of
legal age, in full enjoyment of his civil rights and able to read and write.2? The grounds for
judicial disqualification under Rule 137 of the Rules of Court, equally applics to arbitrators,
namely, (1) relationship by blood or marriage within the sixth degrece to either disputing party,
or up to sccond cousing;?® (2) financial, fiduciary or other interest in the subject matter of the
controversy; or (3) personal bias that might prejudice the right to a fair and impartial award.
The arbitrator is duty bound to make a disclosure of these disqualifying circumstances, it any
exist. Despite such disclosure, however, the partics may agree in writing to waive the
presumptive disqualification?” presumaoly because of their strong faith in the arbitrator’s
integrity and capability to be impartial. '

Any party may challenge the right of an arbitrator to act as such by rcason of any of
the foregoing disqualifications. If the challenged arbitrator refuse to yiceld, the issuc may by

24 Section 6, ibid
25 Section 8, ibid
26 Section 7, ibid
27 Section 10, ibid

2% Note that relationship to counsel is not prohibited under RA 876, unlike Rule 137 for judicial ollicers.
2 Section 10 (a), ibid
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TR -+ ., . shall be suspended until a

- , decision is made on t'w issue of dlsquahf’ ication.30

! Before assuming his dutics, the arbitrator shall take an oath to faithfully and fairly hear

i the matter, in controversy and make a just award according to the best of his ability and
; understanding.!

4, The Arbitration Procecdings??

It must be noted that the Arbitration Law, unlike the Judiciary Reorganization Act of
1980, docs not provide for a definitive and fixed place for conducting arbitration proceedings.
‘The sole arbitrator or the pancl of arbitrators is/are thus accorded the advantage of freedom and
flexibility to locate the session place as may be necessary or convenient to him/them, the
partics or the witnesses. What is only required, in the intercst of procedural due process, is an
advance notice of the time and place for conducting the proceedings. Advance agreement of
. all concerned may, however, be secured for this purpose.

The Arbitration Law also docs not expressly provide for a set order in the presentation

- of evidence, unlike court cases where the order of trial is set by the Rules of Court requiring

the complaining party to present his evidence ahead of the party being complained against.

" Accordingly, a reverse order of evidence presentation may beneficially be required dcpondmb
- on the particular circumstances of each case. -

A scheduled hearing may proceed despite the absence of one party who had been duly
notified thereof and who had not timely moved for a deferment of hearing on that date.

However, no arbitration award may be made solcly by reason of such absence but only upon
cvidence properly adduced.

Since arbitration proceedings are designed to be non-technical where the evidentiary
rules in judicial proceedings necd not be followed, partics are nat required to be assisted by

counsel. Should a party so desire, however, he is required to notify the other party that he will
be assisted by counscl at least five days before the hearing.

Stenographic notes of the proceedings may officially be taken only if the parties request
it and undertakes to assume the cost thereof.34

Like judicial trials, witnesses are required to be sworn to tell the truth and nothing but
the truth. For this purpose, the law empowers the arbitrator to administer said oath to a wilness
before he is called upon to give his testimony.?® In order to prevent collusion, other witnesses
of the same proponent may be ardered excluded from the hearing while one is testifying.

3 Section 11, ibid
3 Section 13, ibid
3 Section 12, ibid
33 Scction 12, par. 3, ibid.
34 Section 12, par. 4, ibid.
35 Section 13, ibid.
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s An 'ovpc'ning statei: ut may be made at the commencement of the hearing wherein each
party may outline the issucs and the evidence he will present to support his version or thcgry of
the case. Ocular inspection of the premises may also be made by the arbitrator/s but only in the

presence of the partics.

. At the close of the hearings, and within 15 days therefrom, the partics may submit their

 bricfs containing their respective arguments for an award in their favor. A reply bricf may also

be submitted. Thercafier, the arbitrator/s must render an award within 30 days from the date
that the hearing was declared closed.

5. Judicial Confirmation of the Arbitration Award"’

If the party obliged voluntarily complies with the terms of the arbitration award, as he
had committed to-do cither in the contractual stipulation for arbitration or in the submission
agreement, the problem is terminated and nothing more remains to be done. However, if said
party fails or refuses to comply with what the award obliges him to do, the problem of,
cnforccment commences. Compulsion by the State is the only remedy since “sclf-help”
devices are not allowed under our legal system.

-Anticipating such failure or refusal, the party favored by the award would want to enlist
the force of the State in the enforcement thereof in the cvent of such contingency. ‘This is done
by filing 2 “Motion to Confirm Award” in the Regional Trial Court where the prevailing party
or the losing party resides, at the option of the former. Where an earlier petition for specific
performance of an arbitration agreement had been filed, said court shall be the same one where
the motion to confirm the award should be filed, as a continuing incident thereof. Said motion
must be filed within onc month after receipt of the arbitration award, giving notice thereof to
the losing party who may oppose such confirmation by alleging that the award should instead
be vacated to corruption, fraud, unduc pressure to make the award, failure to disclose a ground
for disqualification as an arbitrator, or other similar causes. Moadification or disqualification as
an arbitrator, or corrcction of an award may be made on grounds of cvident mistake or
miscalculation, or on a matter of form not affecting the matter decided.

The order confirming the award shall be docketed and entered as a court judgment.
Accordingly, the same may be appecaled but only on a question of law.

Upon finality of the order confirming the arbitration award, it may be enforced by a
writ of execution in the same manner as any judicial decision under Rule 39 of the Rules of
Court.

36 Section 15, ibid.
37 Sections 23, 26,& 28, ibid.
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The process for scttlihg diuputcs'undcr the Arbitration Law is hardly resorted to. Many

reasons could be ascribed to the apparent lack of popularity of this law. “

Nrcady mentioned is the absence of a professionalized organization of arbitrators

whose integrity and capability have been certified to by an official body, such as the
Construction Industry *Arbitration 'Commission (CIAC) or the Philippine Association of
Voluntary Arbitrators (PAVA). Such a bady is necessary to provide the requisite training for
competence in arbitration, to screen those accredited for good moral character and to assure the
public of high cthical standards of conduct in the performance of arbitration functions.

Anothicr reason is the outdated straight daily compensation of arbitrators still rigidly
fixed to the 1953 rate of P50.00 per day. This is now so absurdly low, cven lower than the
current minimum wage of unskilled workers, that no self-respecting arbitrator would accept his
appointment as said. A more attractive remuncration should be based on a flexible schedule of
professional fees dependent upon the amount or value in controversy, as is currently being
done in other arbitration cases.

A further reason for the unpopularity of this law relates to a structural defect, i.c., the
uncnforceability of the arbitration award that is made thercunder. The necessity of undergoing
the cumbersome process of having the award judicially confirmed before it could be effectively
cnforced against a recalcitrant party, understandably lcads to the conclusion of the inutility of
the process. This conclusion has undoubtedly driven disputants away from said arbitration
process. As a matter of fact, partics who submit to the jurisdiction of the Construction Industry
Arbitration Commission expressly waive the provisions of this law and agree to be bound by
the rules of procedure promulgated by that.

To induce disputants to resort to this otherwise beneficial law, amendatory legislation

" must be passed to address these basic flaws. Unless this is done, it will continue to remain a

dead letter law.

1V. Existing Forms of Alternative Dispute Resolution
A. Katarungang Pambarangay Law (KPL)- The Rationale of Compulsory Concilintion™

The promulgation by President Ferdinand E. Marcos on June 11, 1978 of
Presidential Decree No. 1508, otherwise known as the Katarungang Pambarangay Law, which
became effective on December 11, 1978, is a milestone in the history of the Philippines. As its
title proclaims, it establishes a system of amicably scttling disputes at the barangay level. Its
motivation and aspirations are articulated in its preamble quoted below -

3 Tadiar and Pe, op. cit., pp.3-6
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e , the and ... 1 of the time-honorec
tradition of settling disputes among family and barangay members at the barangay level
without judicial recourse would promote the speedy administration of justice and implement
the constitutional mandate to preserve and develop Filipino culture and to strengthen the family
as a basic social institution; .
Whereas, the indiscriminate filing of cases in the courts of justice contributes
heavily and unjustifiably to the congestion of court dockets, thus causing a deterioration in the
quality of justicc; : :

Whereas, in order to help relicve the courts of such docket congestion and
thereby enhance the quality of justice dispensed by the courts, it is deemed desirable to

formally organize and institutionalize a system of amicably scutling disputes at the barangay
level.” '

PD 1508, therefore, docs not claim to introduce in the Philippinés the idea,
practice or system of amicable settlement of disputes. It recognizes the historical fact that
"amicably settling disputes among family and barangay members at the barangay level without
Judicial recourse” is a time-honored tradition in the Philippines and is at the root of Filipino
culture. What it secks to accomplish is "the perpetuation and official recognition” of this
tradition and to formally organize and institutionalize a system,” based on this tradition, "of
amicably settling disputes at the barangay level."

4

‘.
‘The barangay system of conciliation is cnvisioned as a means of strengthening

the family as a basic sacial institution. The amicable settlement of disputes among the members «

of the family at the barangay level is considered a means of promoting peace and unity among
them, '

A system of amicable scttlement of disputes is expected to "promote the speedy
administration of justice” and "enhance the quality of justice dispensed by the courts.” The
basic assumption of PD 1508 is that there exists a congestion of court dockets, that the
indiscriminate filing of cases in the courts of justice contributcs heavily and unjustifiably to
this congestion, and that the consequence is “a deterioration in the quality of justice.”

Indecd, the courts of the land cannot cope with the volume of cases
indiscriminately filed by litigants. A case must, generally, take its place far down the long line
of cases and wait a long time before it may be heard, studied and disposed of by the court,
since those ahead of it in the line of cases should be attended to first. The court needs time to
study, hear, and decide cach case. Because more cases are filed than disposed of, or the input
exceeds the output, the cases pending in our courts of justice keep piling up. The'situation is
similar to a traffic jam. There is an excess of vehicles on the road and there is 2 bottleneck
ahead. The slowness in the movement of cases spells delay for cach. And since the court must
hurry up the disposition of cases to reduce delay, it is not able to give to each case the time
necessary for it to produce a quality decision. Thus, the quality of justice suffi rs,
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The institutionalization of the Katarungang Pambarangay system has helped

0 case up thc problcm of court dockets congestion. Miner disputes which would have otherwise

unncccsemnly reached the courts are intercepted and resolved by this system. A charted

‘ cfﬁctcncy ratc of the Katarungang Pambaranggay for the period covering 1980 to 1994 shows

- an 89.] percent average of scttlmg disputes for the whole period which resulted to an estimated
accumulated government savings of P3,647,719,700.00 for the same period. In fact, a line
graph clearly shows very little discrepancy between the disputes settled and disputes filed as
the former closely follows the rise and fall of the latter. The graph shows another linc referring
{o disputes referred to court. Except for slight rises in the years 1987 and 1991 this line more
or less consistently follows a relatively straight line indicating a consistently controlled and low
percentage of unscttled cases.(see Annex VI, KPL Graphs)

The success of the Katarungang Pambarangay system can be attributed to a
number of factors perceived as more advantagcous than resorting to court litigation. These
factorsare:  I. the absence of lawyers; 2. non-expenditure of money; 3. speedy settlement; 4.
familiarity with- residents, public relations; 5. fair judgment; 6. respect for KP officials; 7.
realization of hardship in court; 8. cooperation of KP officials; 9. accessibility;  10. flexible
hearing schedule; 11, personal approach; 12, sincerity of KP officials; 13. "compadre
system"; and the 14. usc of the vernacular.

Absence of Lawyers and Non-expenditure. Foremost reasons given for the
attributing effectiveness of the Katarungang Pambarangay arc the absence of lawyers and non-
expenditure of money. Although ostensibly different, they are in fact complementary, if not
similar to each other. Absence of lawyers also means that therc is no professional or attorney's
fees to be paid. This is the single most expensive item incurred by a party in litigation,

Use of the Vernacular., Barangay conciliation, as an alternative to the judicial
rcsolutlon of disputes, is intended to positively respond to the shortcomings of formal
litigation. These are delay, high costs, inappropriateness of court proceedings for resolving
f)ctty or minor disputes and popular incomprehensibility of judicial process. The first two
gnevanccs against court proceedings have been responded to by speedier settlement and lack of

costs in barangay conciliation.
1
: The "use of the vernacufar” responds to complaints of incomprehensibility of
litigation which arisc from the usc of a foreign language and technical jargon. It relaies to the
nced of parties to comprehend the proceedings by which their disputes are processed.

i

Personal Approach. "Personal approach" responds to the grievance of
unsuitability of judicial trials where the parties are in effect prevented from personally airing
their stories in their own words and manner. doing away with a lawyer's intervention, enables
the parties to do so. "Flexible hearing schedules® must also be corrclated to still another
shortcoming of judicial litigation. By holding trials only at the designated courtroom and at
fixed hours of the day, the judicial process adds further costs to the litigants by subtracting
from their own effective working time. travel time to and from the court which is gencrally
located at the centers of population and which are distant to the rural populace, still adds to the
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afternoon or’hcurly cvening in variable places casily accessible to the partics, poafigivtsly
“responds to this particular gricvance and thercby enhances effectively of the conciliation
system., .

{ It must bo noted that the foregoing discussions are equally applicable to the new
Katarungang Pambarangay Law now incorparated as Chapter 7 of the Local Government Law
which expressly repeals P.D. 1508.

|

| L

B, The Natlonal Conclliation and Mediation Board (NCMB)
! The National Conciliation and Mediation Board (NCMB) was created by Hxecutive
Order No. 126 promulgaicd on January 30, 1987 as amended on July 25, 1987 by Executive
Order No. 251 rcorganizing the Department of Labor and Employment and its attached

agencics. It secks to implement the Constitutional mandate for the "..preferential use of

voluntary modes of scttling disputes including conciliation..."

The NCMB is tasked with the formulation of policies, the development of plans and
programs and sctting of standards and procedures relative to mediation of labor disputes,
administration of the voluntary arbitration program, and the promation of other cooperative,
non-adversarial and voluntary modes of labor dispute settlement. It also facilitates the
seftlement of labor disputes through preventive mediation, conciliation and volumiary
arbitration through its fourtecn Regional Branches??,

The Board, through its labor-management cooperation programs, also facilitates the
setting up of functional mechanisms for information sharing, effective consultation and group
problem-solving whereby labor and management can jointly and voluntarily discuss matters
not covered by their collective agreements which task necessitates the rendition of advisory and
counseling scrvices on various aspects of labor-management relations™. These various tasks
assigned to the NCMB are effected through the different regional branches, departments and
divisions by thc administrator, deputy administrators, executive conciliators/mediators, and
technical staff. (See Organizational Chart, Annex VII)

1. PLANS AND PROGRAMS
IA On Contcillation and Met.!t'atian

In its initial stage, the NCMB had for its objective the strengthening of the conciliation
and mediation system. Consistent with the over-all objective of promoting a stable and
harmonious relationships, efforts were directed towards adopting preventive approaches 1o
labor disputes and at institutionalizing such preventive methods?!. Conciliation as a process
was also optimized and used as an opportunity to reach parties and help them adopt ways of
achieving healthier labor-management relations.

:z First Annual Report, National Conciliation and Mediation Board, p.5 (1988).
Ibid.
41 bid., p.7.
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‘ ’ Profcumonalizataon of the concnluatlon and mediation scrvice throu;,h the improvement
of thc systems, procedures and tcchmqucs on conciliation and mediation in order to mect the
nccds of the cllcntclo was also a major concern of the NCMB during its initial development
stage. ,

. 1.B. On Labor-Management Coaperation

With regard to labor-management cooburation the promotion and strengthening of
such program through the development, promotion and facilitation of voluntary labor-
management mechanisms  which will provide joint information-sharing specifically on
company decision-making processes through joint consultation, regular dialogucs and group
problem solving with the cnd view of improving relations was the initial goals and objectives
sought to be attained by the Board‘2. [n order to promote the acceptability of the Jmnl
mcchumsms a corc of competent facllnators and educators was developed.

1.C. On Voluntary Arbitration

To promulgate the state policy of promoting the preferential use of voluntary modes of
dispute settlement, the NCMB's five-year plan involved the gencration of increased
acceptability and utilization of voluntary arbitration in resolving labor-management disputes as
against compulsory modes of settling such disputes through the establishment of clearer
policies and a legal and procedural framework within which ihe program will operate®,
Competent, credible and professionally-trained arbitrators whose services are immediately
accessible is to be maintained.

C. The Philippine Associztion on Voluntary Arbiiration, Inc. (PAVA)M

As a response to the unanimouns Resolution passed by the First National Convention of
Accredited Voluntary Arbitrators calling for the cstablishment of a strong national
organization of volunteer arbitrators, the Philippines Association on Voluntary Arbitration, Inc.
(PAVA) was created and duly registered with the Sccuritics and Exchange Commission.

1.Organlzational Structure

The Association is governed by a Board of Directors consisting of fiftcen members.
They elect the President, an Executive Vice-President, threc Vice-Presidents representing
Luzon, Visayas and Mindanao, a Secretary, a Treasurer, an Auditor, and a Public Relations
Officer as executive officers. An Executive Committee composed of the President, Executive

Vice-President and threc members chosen by the president from among the Board, manage the

internal affairs between Board mectings.

42 bid., p.9.
3 Ivid,, p.11,
44 See PAVA pamphlet.
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’ ji’.remd‘:m. Exocutive Vice-President and lhrce members from among the Board Members and

to be chosen by the President.

1 R [ o

2. Mehtbemhlp

Membership to PAVA is open to persons of good moral character and noted for
impartiality, probity and hanesty, Applications for membership may be filed with the Manila
and Regional Offices of the PAVA, the NCMB, DOLE, or any of its Regional Branches.
Mombership to PAVA are categorized into three:

. Charter Mcmbers - accredited voluntary arbitrators who attended the First National
Convention of Accredited Voluntary Arbitrators

2. Regular Members - accredited voluntary arbitrators who are subsequently admitted under
PAVA By-laws

3. Sustaining Members - composed of industrial establishments and institutions who believing
the value of, and support voluntary arbitration as a preferred mode of dispute settlement
. . .

? 3.0bjectives
i ' .
PAVA was created with the following as its objcctives?s:

.

1. To promote voluntary arbitration as the preferred mode of dispute settlement in the
i country;

To institutionalize and professionalize voluntary arbitration in the Philippines;

To undertake a continuing program for training and development of voluntary arbitrators

and for the study and understanding of the voluntary arbitration system;

4. To dcvclop among its members high ideals of ethical conduct compelence, ,uvxc
- consciousness, and social responsibility;

5. To cultivate linkages with differenit sectors of society; and

6.  Toundertake other programs and activities consistent with the above.

-

In order to realize the above-quoted objectives, PAVA dialogues with major
organizations, groups, trade unions, employees' confederations, legal and management and
personnel managers regarding the promotionof arbitration information and advocacy activities
with the assistance of the National Conciliation and Mediation Board.

PAVA likewise advocates the adoption of peaceful means of settling industrial disputes
and as such cooperates, supports and assists other organizations veered towards the same goal.

45 Directly quoted from the PAVA pamphlet.
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. A ‘ of task is the and of _
programs for tho oricntation of would-be arbitrators as weil as p()sl-accrulitati-on_ programs
aimed at upgrading and updating arbitrators on recent developments in law and jurisprudence
on labor law and laber relations. In undertaking an annual convention of accredited voluntary
arbitrators, PAVA coordinates with the NCMB and Department of Labor and Employment.

D. Volunthry Arbitration in Labor
|
i

i.' iistorical background of labor dispute processing

; During tho 1935 Philippine Commonwealth, relations between workers and employers
was governed by compulsory arbitration. The Court of Industrial Relations was established in
1936 under Commonwealth Act No. ‘103 with an institutionalized authority "to consider,
investigate, decide, and scttle all questions, matters, controversies on disputes arising or
affecting employers and cmployees or laborers.” ‘The right of workers to form labor
organizations and unions and to collective bargaining was also cstablished through
Commonwealth Act. No. 213. Thus, from 1936 to 1953, labor and industrial relations policy
was dominated by the system of compulsory arbitration until the enactment of the Industrial
Peace Act or RA 875 also known as the Magna Carta of Labor.%* Under this law, the CIR had
delineated powers and jurisdiction. The promulgation of P.D. 21 which established the Adhoc
National Labor Reclations Commission and, thereafter, the amended Labor Code which
institutionalized such Commission under Art. 213, dissolved the Court of Industrial Relations
and substituted the NLRC as the venue for hearing labor disputes.

The adjudication of labor and industrial relations disputes has undergone salient
changes since the promulgation of P.D. 442 otherwisc known as the Labor Code of the
Philippines. Among such changes are the amalgamation of mandatory voluntary arbitration and
compulsory aibitration as a system of scttlement of disputes arising between workers and
employers.4? Thus, in disputes arising from labor rclations, there are three established
mechanisms of resolution namely the mandatory voluntary arbitration, the mandatory
grievance proceedings embodiced in collective bargaining agreements* and conciliation and
mediation* expressly provided for in Book V of the Labor Code. The enforcement and
administration of these systems™  are within the authority of the Labor Relations Divisions
of the Regional Offices of the Department of Labor, the Burcau of Labor Relations and the
National Labor Relations Commission.

2. Voluntary Arbitration of Labor-Managemcnt Disputes

On 21 March 1989, R.A. 6715 became effective. One principal purpose of said law, as
expressly stated in its title is to “promote the preferential usc of voluntary modes of sctiling

46 Geronimo, Quadra, The Administration, Adjudication and Enforcement of Labor Justice in the Philippines,
' p.3, (1979).

47 Ibid,, pl.

48 An. 261-262, Labor Codle.

49 An. 226, Labor Code.
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said law makes plain that the legislators utilized as 2 model for drafting its provisions, The
}‘\rbitrution Law (R.A. 876) that was earlicr discussed. This conclusion is inescapable given that
tho later law follows the gencral contours of the earlier one.

3. Routes to voluntary labor arbitration

. The to availment of voluntary arbitration as the mode of processing labor disputes may,
ag in The Arbitration Law, also be cither through contractual stipulation in advance of the
dispute or through a submission agreement after the dispute has commenced.

The first route makes several assumptions before it can be traveled, namely, (1) that the
work force of an industrial or commercial establishment has been duly organized into a labor
union that management recognizes and deals with; (2) that labor and management has entered
into a collective bargaining agreement (CBA) to govern their working relationship; and (3)
that the CBA includes a provision stipulating that disputes arising from the interpretation and
application of its provisions and those arising from the interpretation and enforcement of
company personnel policics shall be processed and settled by voluntary arbitration.s?
|

The CBA provision on voluntary arbitration may already name therein the particular
individual voluntary arbitrator or panel of voluntary arbitrators that will pracess the dispute if
and when it arises. However, instead of pre-selecting individual arbitrators, the partics may
simply provide in their CBA the specific procedure for selecting the arbitrators after the dispute
has already arisen. In this later situation, the law urges the selection to be made from the list of
voluntary arbiirators duly accredited by the National Conciliation and Mediation Board
(NCMB) established under Exccutive Order Number 126.5

The second route to voluntary arbitration in labor disputes is through a submission
agrecment signed by both parties. This route assumes the abscnce of a CBA provision on
voluntary arbitration. Said submission document must specify the particular dispute or issue
being submitted for resolution and the name of the arbitrator or names of the pancl of

arbitrators who will resolve said dispute/issue. Further, said submission must contain an

undertaking by the parties to abide by the arbitration award that shall be made of the submitted
dispute.s2

A third route is by referral of the dispute for voluntary arbitration by the National
Labor Relations Commission (NLRC) and its Regional Branches, or the Regional Directors of
the Department of Labor and Employment (DOLE) or with the National Conciliation and
Mediation Board (NCMB) and its branches, with any of whom the dispute within the original
and exclusive jurisdiction of voluntary arbitrators had ecarlier been erroncously filed.s* This

30 Article 260, R.A.6715
5! Paragraph 3, Article 260, ibid.
52 Section 4, Procedural Guidelines in the Conduct of Voluntitry Arbiteation Proceedings.

33 Last paragraph, Section 1, Rule 1V, Procedural Guidelines
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: referral mode is also expressly recognized by Article 217 which mandates the Lator Arbiter to

4. 3 l;rludlcllon of voluntary arbitration

Scction 1, Rule 1V of the Procedural Guidelines in relation to Aricle 261 of R.A. 6715
spells out the exclusive original jurlsdiction of voluntary arbitrators as follows:

“1) All unrcsolved gricvances arising from the interpretation or implementation
of the collective bargaining agreement after exhaustion of the grievance
. procedure.”

“2) All unrcsolved gricvances arising from the implementation or enforcement
of company personnel policies.”

Scction 2 of the same rule censtrues Article 262 as conferring upon voluntary
arbitrators “concurrent jurisdiction” of all other labor disputes, including unfair labor practice
and bargaining deadlocks” where the partics so agree at any time “before or at the stage ofthe
compulsory arbitration pracess.”

‘ S. Commeuts on the system of voluntary arbitration

; Judicial experience has shown that so much trouble and the consequent wastage of
judicial time had been caused by the provision on concurrent jurisdiction between various
courts in the judicial hierarchy, particularly between the Municipal Trial Courts and the
Regional Trial Courts. It is for this rcason that B.P. 129 reorganizing the judicial system
abolished the concurrent jurisdiction of courts.
,' Apparently, the foregoing lesson from the judicial experience was not learned in the
case of voluntary arbitration. Thus, the Labor Arbiters have criticized what they claim as the
illegal encroachment by voluntary arbitrators into their exclusive jurisdiction particularly over
illegal termination cases, including disputes involving wages, rates of pay, hours of work and
other terms and conditions of employment. On the other hand, the voluntary arbitrator claims
that such dispute arising from the employment relation necessarily involve interpretation and
application of company personnel policies, including its disciplinary rules. Illegal termination
cases, therefore, fall within the exclusive jurisdiction of voluntary arbitrators. Thus, a survey
of cases decided by voluntary arbitration shows decisions or awards that have been made in
termination of employment cases.

This tug-of-war over jurisdiction between the voluntary arbitrator and the labor arbiter
has a hidden agenda - namely, a movement to abolish compulsory arbitration of labor disputes.
Justification for this movement is the claimed widespread reputation of the labor arbiters for
rampant graft and corruption. Anecdotal evidence of labor practitioners abound detailing
personal experiences of such blatant corruption. It is claimed that since the corruption has
become endemic, there is no other remedy than to excise the whole institution itsclf.
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" A review of publishcd matcrials on voluntary arbitration would indicate that the system,

ﬂ- " under tho able leadership of the National Conciliation and Mediation Board (NCMB) and the
‘ : Philippincs Association of Voluntary Arbitrators (PAVA), has sufficiently developed to give
. assurance that it could competently take aver the scttlernent of all labor disputes. A plan for

the professional development of accredited voluntary arbitrators has been formulated.  Detailed
gections on the job description of an arbitrator, his ideal competencies, performance standards
for cvaluation of his work, the system of accreditation to assure professional competence and
moral integrity, incentive schemes toward greater efficiency in work, and a training program
for basic courses up to specialized courses have heen formulated and presumably are now in
place. A Code of Professional Responsibility for Accredited Voluntary Arbitrators of Labor-
( Managcment Disputea has alrcady been adopted.

i
'

: The only remaining obstacle to more widespread use of voluntary arbitration would
seem to be the cost and expense of the system, The arbitration would scem to be the cost and

the worker. If indced the phasc-out of the Labor Arbiter will be realized, the savings from
their salaries could be utilized to pay the arbitrators’ fees.

]
'\ .

E. Commercial Arbitration

1’ 4 Modem advances in transportatior: and communication makes interaction among people
more frequent, This is especially true in the business world where complex  business
’i transactions, domestic or international, are entered into by the partics. With such complex
- interaction, conflicts or disputes inevitably arise. And since commercial disputes, to the
) businessman, would mean a probability of profit loss because of the halting of business or
reconsideration of otherwise closed business deals, businessmen are therefore inclined to a
) more expeditious, effective and less expensive way of resolving these disputes rather than
going through the courts of justice with the concomitant dclays and expenses incident to
; judicial proceedings.
. Arbitration as a vehicle for the settlement of commercial disputes is slowly gaining
acceptance. Businessmen would, as much as possible, like to have their disputes resolved
quickly, with little legal formality and privately by experts in their trade. And lately, the heavy
preponderance, of appointments to the judiciary of those who had not had experience or
practice in commercial law leads to a position where commercial disputes have to be resolved
not merely by lawyers as distinct from experts in the trade but also by lawyers with little
commercial experience.’ The key factors of speed and cfficiency and freedom from
cumbersome and time-wasting procedures make commercial arbitration more preferable to
businessmen than formal court litigation.

Proof of the tremendous interest in arbitration as a means of resolving commercial
disputes is the various international agreements pertaining to rules, procedures, and

54 Mariano Marcos, "Concept, Legal Basis and Scope of Commercial Arbitration”, Commercial Achiteation, p.1,
(1981). ‘
55 Ibid.

! expense of the system. The professional fees for the voluntary arbitrator is beyond the reach of
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enforcement of arbitral awards, The International Chamber of Commerce, among other trade

organizaiions, had been and is actively promoting resort to arbitration to resolve commercial
disputes, ¢

“Commercial arbitration” in its broadest connotation, is a process for hearing and
resolving controversics of cconomic consequences arising between the parties; it starts with
and {8 dependent upon an agreement of the partics to submit their claims to one or more
persons chosen by them to act as their arbitrators - a judge of their own choice.3? It is thus a
moade, a vehicle, a method of settling commercial disputes in which the partics create their own
forum, pick thecir own judges, waive all but limited right of review and appeal, dispense with
the rules of evidence, and leave the issues to be determined in accordance with the sense of
justice and equity they believe their self-chosen judges possess.s$

For businessmen and merchants commercial arbitration has proved to be more
advantagcous than court litigation., Some advantages in rcferring their disputes to arbitration
rather than filing an action in courts arc : 52

(a) The arbitrators are familiar with the technical matters which may be
involved in the commercial dispute because most of them come from the same
ficld and therefore have the necessary knowledge and experience with regard to
the customs and practices of the trade;

(b) The dispute is resolved more speedily when submitted to arbitration rather
than resorting to court litigation because the arbitrators are not bound by the strict
rules and process of the courts; )

(c) Arbitration costs are much less than litigation costs;

(d) Trade contracts between the parties are usually restored or maintained in
arbitration;

(=) Arbitration is private;

(f) The arbitration proceedings are not bound by the strict rules of evidence
and is therefore flexible, the finality of the award is assured;

(g) Arbitration is impartial;

(h) The arbitration may be set at any reasonable time convenicent to both
parties;

56 1bid., p.2.

57 Sturgis, Arbitration - What is it?, 35 N.Y.U.L. REV. 1031 (1960); Ambion, B., Commercial Arbitration
Lacilities and Procedure, 3 PHIL, INT'L .L.J, 8 (1964).

58 Re Spectrum Fabrics Corp., 139 N.Y.S. 2d 612, aft'd 309 N.V. 709, 128 NLE. 2d 35 (Statute,

32 Marcos, op. cit., pp.8-9.
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Ay Partics have a senso of autonomy and control because the dispute is
"1 ".|"" resolved by persons in the same ficld or trade.
; . S | B ) .

However, when the dispute involves difficult or intricate questions of law, it may be
, - moro advisablo for the partics to institute an action in the courts rather than go into arbitration
| because arbitration is designed mainly to resolve disputes based on differences of opinion on
. . the jssucs of fact, @

i
) ll". Construction Industry Arbitrationt!

The Construction Industry Arbitration may be considered an offshoot of commercial
arbitration. Because the construction industry is one of the main providers of employment to a
large scgment of the labor force and a leading contributor to the country's gross national
i product, it is cssential that its operation should not be hampered by problems arising from

contractual claims and delays and losses incurred in the implementation of construction

projects because of unsettled disputes.

It is prcclscly to mcct this problcm that the Philippine Domestic Construction Board

(PDCB), an implementing arm of the Construction Industry Authority (CIAP} was established

0 ‘under Presidential Decree No. 1746, The PDCB is authorized to "adjudicate and settle claims

and disputes in the implementation of public construction contracts” and "to formulate and

‘recommend rules and procedures for the adjudication and scttlement of claims and disputes in
the implementation of contracts in private construction.2

. To provide the mdustry with the necessary facilitics for the speedy and equitable
‘settlement of disputes arising from or connected with construction contracts in the country, the
PDCB found the need to create the Construction Industry Arbitration Commission (CIAC)
under Executive Order No. 1008.53 Among its functions are to create awareness of

o construction arbitration as a mode for dispute scttlement, to formulate rules and criteria for

o ‘accreditation of arbitrators and to draw up rules of procedure governing construction
arbitration as well as the simplified rules for mediation and conciliation™. Aside from its main
function of dispute settlement, the Commission is also actively involved in the formulation of
fair standard general conditions of contract for public and private construction and in the
"drafting of a fair contracts law for the industry.54

Arbitration in the construction industry is a more reasonable alternative to judicial
“litigation due to a number of factors®, These are :

60 1bid.

5! Construction Industry Information Bullctin, July-Sept., 1994,

62 Sections 6b(3) and 6b(5) of PD 1746

63 Primer, Construction Arbitration, p.1, (1993).

64 Op.Cit., January-March, 1994.

65 1bid.

% These enumerated factors arequoted directly from the CIAC Primer, ibid.
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1. Arbitrators have technical expertisc
b

1 3 - - .
| ‘Since disputes in the construction industry involve technical

matters, the arbitrator (s) with the requisite technical knowledge can settle .

disputes as cfficicntly and equitably as possible.
2. Partics choosc the arbitrators

Since the partics are given the oppaortunity to choose the arbitrator
(s) , they can designate those whom they deecm to be qualified to conduct the
proceeding.

3. Partics choose the terms of reference

L4
K}

Partics to a contract may specify the scope or nature of the dispute.
They can choose from either broad or limited arbitration and stipulate the terms
under which the proceedings shall be conducted.

4. Procecdings are simple, faster and less expensive

Disputes can be resolved through arbitration much faster, simpler
and less expensive than it would take if the partics resort to court action,

Being contractual in nature, arbitration permits the parties to
specify the time and place for hearings. No spccial form is required in presenting
a demand for arbitration or in responding thercto. The workload of the courts
correspondingly decreases.

5. Proceedings are confidential

Arbitration is held in private. Pleadings are confidential except to
the parties themselves. Awards are unpublished.

6. Arbitrator's decision is final

The arbitrator m arbitral tribunal is vested with the authority 10
decide, and such decision is binding on the partics. No appeal maybe made from
an award or a decision handed down by the arbitrator except on questions of law
which are appealable to the Supreme Court.

7. A single forum may be convened for all the parties

One attractive feature of arbitration is the possibility of bringing

together in one procecding all the parties that may be involved.

30
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S 8. Choice of counsel is not limited to liwyers
. ! 1;’ ’ ’) N . N ,
= ﬁ Cn ! License to practice law s not required for counsel to appear before
- . ’ an arbitrator or arbitral tribunal. the partics, conscquently, arc not limited in the

range of choice of who should represent them in arbitration.

bl

9. Work on a contract may continue as arbitration proceeds

'R

Since some construction projects cover large expenses and employ
. many people, it is often important to add in the contract a provision that work
, ' ghall continue while arbitration procecds. Such stipulation may not be eftective
. when the parties resort ta regular court hearings.

- 10. Arbitration preserves friendly relations

Arbitration proceedings arc less formal, less adversarial and more
speedy than court proceedings, thus helping to preserve a fricndly relationship
- -, ' between disputants.

The statistical report of the CIAC for the period covering January 1989 to September
15, 1994 shows that of the total number of 59 cases filed, 30 contractual disputes were resolved
or scitled (11 cases pertaining to government contracts and 19 arising from private construction
projects) the total sum in dispute amounting to I’ 225, 053, 453. 91. Fourteen cases were
dismissed and thrce were withdrawn. There are at present twelve pending cases (five involving
;  public construction and seven pertaining to private construction projects) with a total sum in
) .+ dispute of P 861, 660, 520.05. (see Annex VIII, CIAC Statisticy)

el LROEN A0

by V. Sample of Successful ADR Case
u A. Construction Industry Arbitration Commission Casc No. 10-9167 .
CASE PROFILE

Nature : Government contract

Type : Contractor v. Owner

Mode of Arbitration : Arbitral Tribunal

Sum in Dispute : P6,199,416.35

Time from Filing to Award : 1 year, 1 month, 21 days
Gross Award : P2,422,990.24

Net Award : P2,422,990.24

'

BRIEF BACKGROUND :

s el Lal

On S October 1988, Owner (O) bidded out the contract for the

coedl

)
I

apron scouring protection works of its spillway project (the "Project”).

%7Qp.Cit., July-Sept., 1994 pp. 3-6.
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Contractor (C) won the bidding. On 18 May, 1989, the contract was signed
and works startcd. On 30 September 1991, O accepted  the  Project  as
substantially compicte, On 10 July 1992, C filed with CIAC 14 claims
against O as follows: '

4

‘a
a) Claim Nos. 1,2,4,5,7,9,& 12 for damages arising from force majeure and rainy
weather, C claims that the Project was extraordinary as the work was located at

the foot of the spillway and, on three occasions, water spilled and caused damages.

to its work. Further, C claims that since the contract award and project
commencement was only on 18 May 1989, the work was affected by the rainy
scason, typhoons, carthquakes, slides and acute shortage of cement. O argues that
these cvents arc foreseeable and the costs arising therefrom should have been
taken into account by C in making his bid. That, if at all, C is entitled to time
cxtengion only;

b) Claim No. 3 for labor and cquipment standby overhead during non-operation
due to.acute shortage of cement;

c) Claim No. 6 for extra premium payments on bonds due to time extension;

d) Claim No. 8 for reimbursement of the purchase cost of Bentonite since, even
if it was not used by O, its purchase was made pursuant to the Specifications;

e) Claim No. 10 for differential from an crroncous computation of recoupment of

the advance payment;

f) Claim No. 11 for the cost of excessive cement usage as directed in the design
mix of O;

g) Claim No 13 for unrealized profit on expected work accomplishment; and

h) Claim No. 14 for payments of differential and of escalation of estimates on the
increase of unit prices and interest on late payment as a result of the late approval
of the updating in unit prices.

O contends that C's claims arising from natural calamitics are part of its risks and
that the rest of C's claims are incidental to the performance of its obligations

M}
under the contract.

SUMMARY OF AWARD

1ST ISSUE : Whether C is entitled to damages arising from force majeure and
rainy weather (Claims Nos. 1,2,3,4,5,7,9, and 12).

FINDINGS : No.

32
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REASONS :
i i ! .

1. The contract provides that the only relief to which C is entitled on account
of the occurrence of natural disasters is an extension of the contract time to
complete the praject.  All expenses, damages and costs incurred on account of
natural calamitics, therefore, are for the exclusive account of C.

2. The risks attendant to natural calamities are foreseeable. Thus, the costs
arising from their occurrence are deemed to have been taken into account by C in
making his bid. It is for this reason that the bid documents required the bidder “10
have knowledge of all conditions, local or otherwise, affecting the carrying out-of
the work" and "failure to do so shall be at the prospective bidder's risk.

3. Industry practice supports the above reasons.

2ND ISSUE : Whether C is entiticd to labor and equipment standby overhead
during the non-operation due to acute shortage of cement (Claim No. 3)

FINDINGS : C is entitled 1o only 1/2 of the amount found justifiable by the
Tribunal (P412,271) from its recomputation of C's claim of P1,287,985.64.

REASONS:

1. If materials like cement are not available in the market through no fault of
C but because of market forces and delayed intervention of the Government, the
C is justified in claiming for the costs of maintaining a skeletal work force and
equipment standby costs during non-operation duc to such shortage of materials.

2. The Tribunal recomputed Claim No. 3 resulting in a scaled-down justified
claim of P412,271 due to the following:

a. Only 28 days can be considered as affected by the lack of cement
(dated of pouring excluded since clearly, cement was available on those days)

b. Since C could not have maintained a full labor force knowing that no
work could be done due to lack of cement, the award for the item was limited (o

the costs of a skcletal force based on C's average payroll during the construction
period.

3. Only half of the justified claim computed by the Tribunal is awarded to C

because O extended assistance to C during that period and granted tise extension
to complete the Project.

3RD ISSUE : Whcther C is cntitled to extra premium payments on bonds duc to
time extension (Claim No. 6)

FINDINGS : Yes.
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REASONS : .
’ 1. Since work was suspended by O, it became necessary for C to extend
correspondingly the coverage of its Performance and Surety Bonds resulting in an

incrcase of premiums.

2. The extension of the Performance and Surcty Bonds correspond to the
approved time extensions covering the suspension of work. Besides, O is the
direct beneficiary of the extension of the bonds because these guaranteed work
completion and making good any or all works under the contract.

4TH ISSUE : Whether C is entitled to reimbursement of the purchase cost of
Bentonite, even if the same was not utilized by O (Claim No. 8)

FINDINGS : Cis entitled to 1/2 of the amount claimed.

REASONS :

I. Bentonite material was needed in the grouting operations which C was
contracted to do. It was also a pay item in the Bill of Quantities. It is mixed with
the grout usced in pressure grouting to fill the fissurcs inside the rock foundation
of the spillway and has to be available at the site as required and directed by €.
Hence, C had it stocked at the site.

2. Only 1/2 of the required volume should have been stocked, however, since
the material is available in the local market in Manila.

STH ISSUE : Whether C is entitled to price escalation differential duc to alleged
errors in recoupment computation by O (Claim No. 10)

FINDINGS : No.

REASONS :

1. O was correct in using the Gross Amount of Work Accomplished, instead
of the Gross Amount of Advance Payment, as the divisor in computing the
recoupment of the advance payment which is to be deducted from the amount due
for escalation.

2. Such is the correct computation under CL1! (par.10) of the Implementing
Ruled and Regulations of Presidential Decree No. 1594 (IRR of PD 1594) which
provides that "no price escalation shall be made for that portion of work
accomplished during the periad corresponding to the amount of recoupment.”
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6Tii ISSUR ¢+ Whether C is entitled to the cost of the excessive cement used as’
dirccted in the deaign mix of O {Claim No, 11)
I
FINDINGS : No.

REASONS :

1. The usc of 7.8 and 9.0 bags per cubic meter for 3,000 psi design mix is not
cxcessive. In the American Cement Institute (ACI) Code, it is normal to add a
"eoclficient of variation”" of 10 to 15% and use 320 kg. of cement (8 bags of 40
kg) per cubic meter for designing a 3,000 psi concrete mix especially for
volumetric mixing of concrete where control is poor.,

2. Industry practice dacs not allow the contractor to be reimbursed for cost bf
the cement if the compressive strength obtained go beyond the design because he
is expected to test the given mix himself to ensure that he produces concrete that

meets the required strengths.

3. If the strength abtained from C's samples were beyond the 3,000 psi
strength requirement, it was because the tests were done beyond 28 days. Test
results for cement "aged” beyond 28 days normally yicld strengths of 3,000 psi to

4,000 psi.

7TH ISSUE :  Whether C is cntitled to unrealized profit on expected wark
accomplishment (Claim No. 13)

FINDINGS : C isecntitled to P19, 723.26 of its claim of ’131,404.84.

REASONS :

1. O approved the additional works to be undertaken by C. O's takcover of
these work items deprived C of the profit it would have realized if it was allowed
to undertake such.

2. O's argument that the work accomplished by C was already more than
100% of the original contract when these additional waorks were approved is
irrelevant because in works of this nature,. the quantities. in the Bid Schedule are
just estimates and the actual usually exceeds the estimated quantities, hence, it is
normal for the original contract amount to be exceeded.

3. C'sclaims for 15% unrealized profitis valid only for the two items of work
approved and taken over by O.

8TH ISSUE : Whether C is entitled to payment of differential, escalation of
estimates (billings) on the increase of unit prices, and interest on late payment as
a result of the late approval of the updating in unit prices (Claim No. 14) )
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‘ FlNDlNG? "C is entitled to its full claim of P2.058 M for differential due to
increase in unit prices; P33, 213.32 of its 3.7M claim for escalation of estimates;

and ['1,.9M claim for interest.

REASONS :
l'. Scction 12.1 (par S) of the IRR of PD 1594 provides: “"lor on-going
contracts and contracts bid out but yct unawarded as of 31 December 1990, the
unit pnccs for the remaining balance of work based on the approved/reviseds
construction echedule, including any time extension granted, shali be updated
using the current parametric formula to January 1991 prices with the original unit
prices multiplied by the fluctuation factors without the 5% deduction.  Such
updatcd unit prices as of Janauary 1991." The intent of the law is to update the
unit prices of the remaining balance of work as of 31 December 1990 and to grant
price escalation after 1 January 1991, Since C's claim for differential pertains to
work accomplished during the period 12 February 1991 to 22 July 1992, it is
cntitled to the difference between he updated unit prices as of 1 January 1991 and

the original unit prices.

2. Escalation was also granted for two of C's billings which were subjected to
escalation during the period 12 February 1991 to 22 July 1992,

3. On the basis of evidence submitted by C on loans it incurred pending the
updating of unit prices, interest was also granted at the legal rate of 6% provided
for under Article 2209 of the Civil Code and reckoned from the filing by C of this
claim with CIAC to the date of award.

CASE STATUS

Neither party appealed. Parties complied with he award afier the issuance of a
Writ of Exccution.*s

VI Prohlems with/Obstacles to the Widespread Application of ADR

Given the popular dissatisfaction with the court justice system, the search for
alternative modes to dispute resolution is fast gaining momentum and acceptance as one of the
possible solutions to the problems with the system of court adjudication of disputes. However,
such attraction and acceptance is not without its counterpart oppositions and apprehensions.
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A'. Creation of a Two-Tier Justice System
|
j Onc such apprehension is the creation of a two-tier system of Ju:,lu,c o

. Altcrnative dispute resolution modes are cither court-annexed, like the KPL and voluntary

arbitration in lubor, or pnvatuly-admlmstcr«cd by special a;:,cnclcs particularly in commercial
arbitration, It is feared that ADR may impair equal access to justice. This apprehension is
premiscd on the assumption that pnvatdy—admmmtucd ADR charge higher fees and thus open
only to those who have the resources.

However, this problem has been foreseen by proponents of ADR. "f'o resolve
this problem, arbitration fees substantially less than what one would spend in court litigation
expenscs has been agreed upon and it is such less expenditure which has given ADR popular
attraction and acceptance.

3. Competence of Individuals

As regards court-annexed ADR, the apprehension has to do with the limitations
on the quality of justice in such ADR programs. With limited funding, the concern for a
sccond-class justicc may be legitimate because it would be hard to employ competent
individuals as arbitrators. The programs may utilize volunteers who do not have the
competence, basic legal information and experience.

Again, this problem has been solved by providing a skills training program for
would-be arbitrators. All ADR programs come with a special training skills program to cnsure
that arbitrators have the necessary competence. Also, the parties who agree to submit their case
to arbitration are free to choose their own "judge”. Thus, the parties are free to review the
arbitrator's profile and may refuse an arbitrator whom they deem to be lacking in competence.
This also solves the problem of a possible inherent bias and suspicion ol prejudice and
arbitrariness or abusc of the arbitrator,

C. Cost

ADR inevitably requires some amount of expenditure for implementation but
its cost would definitely be comparatively less than the cost of formal dispute scttlements. In
the Katarungang Pambarangay for example, expenses come in the form of training for the
would-be Jupon ng tugapagpayapa.  However, their future services are voluntary. Pheir
compensations come in the form of public recognition usually given by higher government
offices or public service groups such as the Rotary Club or the Lions Club. Most of the lupon
members cherish these awards more as they consider these prestigious and fulfilling . While
costs invalving construction industry arbitration may have little difference with that involving
the formal justice system, it is important to note the speed with which the cases are conducted
and scttled thus incurring minimal losses on the parties.

"9 | eonard Ring, Esq., Private Dispute Resolution --What's Wrong With t?, p.1.
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" D. Privacy

*  Another opposition to ADR is with regard to the privacy of the process. The
primary function of the courts to interpret and give force to social values embodied in laws,
 statutes and the Constitution is said to be lost in ADR.™ "The absence of public proceedings,
binding rule making, and articulated findings would be a loss which all those who are
concerned about these issues would share.” Disputes would be resolved privately and the
outcomo of the arbitration would be confidential. Thus, possible court reforms which may be
gathered from the decision will not be addressed, leaving the judicial system without the
impetus and the ability to engage in cffective reform.!

Also, it is said that somoe disputcs belong to the public domain and that the result
of arbitration proccedings may have a bearing on or will affect the public's general health,
welfare and civil rights. The diversion from the public justice system could frustrate the
* development, determination and articulation of public rights and values which are viewed as
~central to formal adjudication.”

However, not all disputes or cases may be submitted for arbitration. ADR
programs meet this problem by providing specific instances when the partics may submit their
case for arbitration. Gach alterative dispute resolution mechanisin cites the specific cases or

“instances under which arbitration may be called. Thus, there is a system of qualification and
 ADR programs do not admit cases which are deemed to be within the scope of the formal
courts’ jurisdiction,

Thus, the apprehensions against ADR may be legitimate bus the system is not
left without the means to solve or climinate these apprehensions. The solutions to these
problems will lic within the system itsclf. The effectivity of an alternative dispute resolution
mechanism is dependent on its accessibility and the promptness in reaching a resolution which
* presuppose a degree of foresight with regard to apprehensions and possible problems that may
* be encountered in its implementation.

e

' E. Ighorance of ADR

Alternative disputc resolution has been suffering anonymity since its birth which
has hampered its widespread application. In the construction industry for example, most
partics enter into a contract without stipulating a clause that would submit both partics to
arbitration in an event where disputes should arise. This may be attributed to the fact that very
- few companics are aware of the existence of the Construction Industry Arbitration Commission
- which may be considered as a "super highway" in scttling disputes based wa its track record

since it opened in 1989,
: Dissatisfaction with the court system of adjudication of disputes has reached a
- high level and this is proven by the fact that alternatives to court adjudication arc continuously

70 Michele G. }Izsrm:m, ‘:’I‘hc Dangers of ADR: A Three-Tiered System of Justice”, Private Dispute Resolution
. §lystems: Advancing Justice or Hindering t?, American Bar Association 1989 Annual Meeting, £.3, (1989).
Ring, p.2
: 72 Herman, ibid.
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being explored and experimented with. Litigation can be and has been effectively capsulized
when necessary, Thus, mechanisma designed to get disputes expeditiously resolved outsIfIc t.hc
normal court system at vastly reduced cost has gained ground as alternatives to the court justice
system,

Vil Recommcndal.lons

Given the forcgoing situation, the constant migration from the rural to the urban
arcas, constant changes and additions to existing laws, the urbanization of people and socicties
which give rise to disputes and the problems that have ubiquitously accompanied the legal
procedures to resolve these disputes, it is very much doubtful that the courts, with their record
performance, could possibly cope much less, solve the ever increasing docket congestion. This
report only served to highlight this fact. The researchers have therefore come up with the
following recommendations which may shed some light to this concern.

1. There should be an expressed and active support of the existing modes of
alternative dispute resolution. Some concrete suggestions of action are as follows:

rd

a. Embark on an cffort to promote these modes through information

' cahpaigns in different levels and in all fields. It could take the form of the popular tri-media

advertising or through less costly but equally efficient forms such as posters, flicrs, brochures
and comics, depending on the target audience.

b. Continue to study and improve the existing modes of alternative
dispute resolution in scarch of new avenucs for growth or expansion. Changes must be applicd
whencver called for and whenever possible. Observations, suggestions, and feedback must be
encouraged and gathered for study and consideration.

2. Seck other modes of alternative dispute resolution by looking in to other
countries' or societies' models. These may well be adapted or revised/ adjusted to suit the
peculiarities of our society.
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