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... I have once taken as an example a law relating to land tenure
and the livelihood of people in remote areas to whom we cannot
apply the law because, through the authorities” fault due to their
inability to reach them, the people have no means of knowing the
law. The fault rests with the law-enforcing side rather than with the
one upon which the law is to be enforced. This is quite a substan-
tive point too. Ways must, therefore, be found to implement the
law according to the dictates of nature. There is a particular legal
matter which I have come across—a rather special one, but all the
same, I should like to relate it, because it has given rise to compli-
cations. It also has to do with land tenure and people in remote
areas. In foresis Jdesignated and delineated by the authorities as re-
served or restrictecl, there were people there already at the time of
the delineation. It seems rather odd for us to enforce the reserved
forest law on the people in the forest which became reserved only
subsequently by the mere drawing of lines on pieces of paper. The
problem arises inasmuch as, with the delineation done, these peo-
ple became violators of the law. From the viewpoint of law, it is a
violation, because the law was duly enacted; but according to nat-
ural law, the violator of the law is the one who drew the lines, be-
cause the people who had been in the forests previously possessed
the human rights, meaning that the authorities had encroached
upon individuals and not individuals transgressing the law of the
land.

H.M. Bhumibol Adulyadej
King of Thailand

Excerpted from a royal statement delivered on June 27, 1973.
Reprinted with royal permission.
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FOREWORD

An enduring source of food, shelter, fuel, and spiritual nourish-
ment, tropical forests sustain hundreds of millions of people
who live in or near them. In turn, many traditional forest-
dwellers sustain the forests, drawing on local knowledge passed
down over generations. Yet, most such people have little say ir.
decisions about the fate of the forests. Laws all but silence them:
most national governments in tropical Asia still abide by central-
ized forest-ownership systems inherited from the coloniai past,
systems in which the rights of forest-dwelling communities are
not recognized.

To maintain healthy and productive forests, governments must
build partnerships with the people who live in and from the forest
and who have a direct stake in strategies to manage forest resources
sustainably. Providing a rationale and a blueprint for such partner-
ships is Balancing Acts: Community-Based Forest Management and Na-
tional Law in Asia and the Pacific by WRI Senior Associates Owen ].
Lynch and Kirk Talbott, with assistance from Marshall S. Berdan
and collaborating colleagues in the seven case-study countries.
Capping five years of research on how national and state laws in-
fluence the fate of forests and forest-dwelling peoples, this report
identifies laws and policies that could foster collaboration between
governments and forest-dependent communities.

Balancing Acts surveys the historical antecedents and contem-
porary status of national laws and policies affecting forests and
forest-dwellers in India, Indonesia, Nepal, the Philippines, Sri
Lanka, Thailand, and Papua New Guinea. Besides numbering
among Asia’s and the Pacific’s most heavily forested countries, all
seven reflect the various legal, historical, and cultural settings
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under which community-based forest management initiatives are
being forged—and, more important, being revised as environmen-
tal conditions deteriorate. Papua New Guinea is unique for its ex-
emplary constitutional recognition of community-based manage-
ment rights that promote wider distribution of forestry’s benefits
(though doesn’t necessarily ensure sustainable or equitable forest-
management practices). In all seven case studies, WRI’s legal
scholars collaborated with host-country counterparts.

The authors also discuss emerging programs in the case-study
countries and review the theoretical framework of community-
based property rights. They present model legal instruments and
other recommendations for promoting sustainable community-
based forest management. To show why nations should follow
these guidelines, Lynch and Talbott argue that only by sharing
power with local communities can overburdened national forest
departments ensure the health and equitable development of the
nation’s forest patrimony.

Although no two nations face the same management con-
straints and opportunities, the comparative analysis offered in
Balancing Acts yields lessons vital to any forested country. Indeed,
the representatives from 14 Asian and Pacific nations who shared
their experiences and insights at the project’s 1994 workshop in the
Philippines honed in on the same two principles that emerged
from the case studies:

1. The national system of forest ownership and management
that prevails throughout South and Southeast Asia is not sus-
taining forest stocks.

2. Securing local populations’ community-based tenurial rights
through a national policy and legal framework can improve
forest management and enhance local incentives for sustain-
able development.

Across Asia, the authors recommend, the respective rights and
duties of national governments and local communities should be
balanced in mutually beneficial and enforceable ways. Now that
many studies from Asia and the Pacific are documenting the causal
link between secure tenure and forest health, the authors argue, the
time is ripe for the changes they advocate.
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PREFACE

Balancing Acts extends the analyses and recommendations set
forth in such previous studies as Breaking the Logjam: Obstacles to
Forest Policy Reform in Indonesia and the United States, Surviving the
Cut: Natural Forest Management in the Humid Tropics, and The Forest
for the Trees: Government Policies and the Misuse of Forest Resources.
Building on this earlier work, Balancing Acts meets the pressing
need for thorough country-by-country analyses of the political, so-
cial, and economic relationships between national governments
and citizens who live in “public” forest zones.

We would like to thank the United States Agency for Interna-
tional Development, the Ford Foundation, and the International
Development Research Centre for financial support of the research
and fieldwork reflected in Balancing Acts. To all three, we are
deeply grateful.

Jonathan Lash
President
World Resources Institute
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PREFACE

In January 1990, the Center for International Development and En-
vironment of the World Resources Institute inaugurated its Tenur-
ial Policies and Natural Resources Management Project. The pro-
ject’s primary goal is to promote equity and help curb
deforestation in developing countries by identifying national laws
that establish or bolster viable short- and long-term community-
based management incentives, particularly on so-called “public”
or “state” lands. To accomplish this objective, the project has
sought to identify and develop legal and policy strategies that will
gain recognition for, and secure the tenurial rights and claims of,
forest-dependent communities, preferably without resorting to the
enactment of time-consuming, cumbersome, and politically con-
tentious new legislation. Of particular concern are communities
that manage their resources responsibly and sustainably.

The first phase of the project was to conduct national-level
legal and policy analyses of community-based forest management
in several South and Southeast Asian countries—India, Indonesia,
Nepal, the Philippines, Sri Lanka, and Thailand—among the most
important countries in Asia in terms of forest assets. They also re-
flect the various legal, historical, and cultural settings under which
community-based forest management initiatives are being forged
and, more important, revised as environmental conditions deterio-
rate. An additional study was undertaken in Papua New Guinea,
where, in spite of constitutional recognition of community-based
management rights, forests are also falling under the axes of un-
sustainable and inequitable practices.

Except for the case study conducted in Thailand, a Western
legal scholar collaborated with host-country counterparts to
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identify the historical foundations for cuirrent national laws and to
analyze how such laws are being used (or abused) in managing na-
tional forest resources. Although no two nations face the same re-
source management constraints and opportunities, the project’s
working assumption—that helpful and important lessons can re-
sult from comparative analysis—proved valid.

To build understanding of common problems and approaches,
representatives from 14 Asian and Pacific nations convened at a
workshop in Baguio City, the Philippines, in May 1994. With other
advocates and practitioners of community-based forest manage-
ment, they shared their experiences and insights and this report
tries to reflect both.

The workshop participants identified three principles emerg-
ing from the case studies:

1. The prevailing paradigm of nation-state ownership and
management of forest resources in South and Southeast Asia
is not sustaining declining stocks of forest.

2. An alternative policy and legal framework that recognizes
and secures local populations’ private, community-based
tenurial rights provides the best prospects for improving for-
est management.

3. Local authority and management structures need further de-
velopment and refinement if the respective rights and correl-
ative duties of nation-states and local communities are to be
securely balanced.

Generally speaking, across Asia and much of the developing
world, this balance tips, and state-sanctioned incentives for local
sustainable management are inadequate. In many areas, only a
legitimate, mutually enforceable, and secure balance between
governments and local communities can arrest—and ultimately
reverse current deforestation trends.

The practical connections between security of tenure and im-
proved local forest-management practices clearly need additional
research. But as long as nearly all officially sanctioned manage-
ment systems in Asia are state centered, most traditional commu-
nity-based systems will function without state sanction or any
countervailing state authority.

xiv
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Although perceived security of tenure is often enough to sus-
tain community-based management systems, true tenurial security
that includes state sanction is virtually unknown in the Asian re-
gion. As a result, no scientifically valid conclusions based upon
comprehensive empiriral studies of the connec:ion betwzen state
sanction and local management incentives can yet be offcred. Nev-
ertheless, demonstrable connections between community-based
tenurial rights and effective resource management are increasingly
being recognized and studied. Anecdotal and historical evidence
suggests that in many instances national resources are best man-
aged locally. More important, numerous studies from Asia and the
Pacific, as well as other regions, are beginning to document the
causal linkages. One result is that local and national forestry pro-
jects are increasingly addressing tenurial issues.

To enhance understanding of how state-dominated forest-man-
agement systems actually work, this synthesis report surveys the
historical antecedents and contemporary status of current national
laws and policies. It includes a review of the theoretical framework
of community-based property rights and a discussion of emerging
programs in the case-study countries. The last two chapters con-
tain substantive and procedural recommendations (including
model legal instruments) for promoting sustainable community-
based forest management.

Balancing Acts responds to the pressing need for improved
country-by-country policy analyses of the political, social, and eco-
nomic relationships between countries and local peoples living in
“public” forest zones. Through this document, WRI’s Center for In-
ternational Development and Environment hopes to enhance na-
tional policy-makers’ understanding of the problems and potential
of forest-dependent communities. Its findings apply not only to the
seven countries studied here, but to any country striving to pro-
mote sustainable development by balancing the rights and duties of
national governments with those of forest-dependent communities.
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Map of the Seven Case-Study Countries
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INTRODUCTION:
FORESTS AND PEOPLE

The Asia and Pacific regions are large and diverse and include one-
fourth of the world’s tropical forests and approximately half of its
biological species. Throughout South and Southeast Asia and the
Pacific, however, vast tracts of forest lands have been degraded or
denuded. In India, where population pressures and rapid industri-
alization have been particularly acute, forest cover has decreased
since the 1850s from 40 percent to substantially less than 20 percent
of total land area. At the turn of the century, Thailand, the Philip-
pines, and Sri Lanka were about 70 percent covered with natural
forests. Over the last century, that figure has shrunk to less than 25
percent.

Deforestation contributes to an array of environmental dam-
ages besides loss of biodiversity. These include soil erosion, silta-
tion of riverine and coastal water systems, flooding, drought, harm
to infrastructure, destruction of mangroves and both freshwater
and saline fishing areas, and declines in agricultural productivity.
Deforestation also reduces the carbon sink that forests provide,
which helps mitigate global warming.

Well over a century ago, a number of concerned European
colonists began to speak out against the deforestation caused by
their own nations’ colonial policies in South and Southeast Asia. In
the mid-1860s, British forester Henry Cleghorn voiced alarm at the
wanton deforestation born of colonial practices near Madras. The
best way to preserve the subcontinent’s remaining forests, he
maintained, was to allow local villages to retain their traditional
management systems. Who else, he argued, had as great an incen-
tive or could maintain local forests more cheaply?! Fifty years later,
the Dutch forester W. Groeneveldt called for a halt to the colonial
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administration’s overzealous promotion of commercial coffee
plantations on the Indonesian island of Java. His solution to the
rampant degradatior? A return to traditional community-based
management.?

Given the industriai and technological advances of the past 150
years and steady population increases, the continuing depletion of
the forests of South and Southeast Asia was perhaps inevitable.
Since 1901, India’s population has more than tripled and Indone-
sia’s has grown by only slightly less.3 Similar increases have oc-
curred in other countries in the region. National resource bases
have been overused as technological advances have brought
progressively higher standards of living. Although there is no
denying that meeting the needs of increasing populations has
played a substantial role in reducing original forest cover, prevail-
ing management practices have made those losses worse. Practices
decried long ago by critics like Cleghorn and Groeneveldt have
continued virtually unabated and have made it all but impossible
to sustain increasingly scarce—and thus increasingly valuable—
forest resources.

Uncontrolled—and all too often illegal—logging accounts for
much of the deforestation. Testifying to the fact that the days of un-
controlled extraction arc numbered, commercial logging in natural
forests is now banned in Thailand, Cambodia, and parts of India,
and it is severely restricted in the Philippines.

In Indonesia and the Pacific nation of Papua New Guinea,
however, commercial logging continues largely unabated. The In-
donesian situation is particularly alarming: in 1950, some 84 per-
cent of the newly independent nation’s extensive territory was
blanketed with forests. As of 1989, the official figure had been re-
duced to 60 percent and deforestation was believed to be proceed-
ing at a pace of 1.3 million hectares, or one percent, per year.*

But the impact of forest loss is not limited to declines in timber
industries’ output. Besides threatening glotal reserves of biodiver-
sity and damaging the carbon sinks that absorb greenhouse gases,
degrading forest ecosystems jeopardizes the well-being of tens of
millions of forest-dependent peoples. Most immediately, loss of ac-
cess to their main sources of food, fuel, shelter, and clothing jeop-
ardizes their livelihood and survival.
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Forest-based populations are also threatened by the deva-
stating environmental repercussions that come with forest .uss or
degradation. Loss of tree cover can accelerate natural erosion,
choking waterways, setting off rockslides and landslides, and
triggering floods more numerous and destructive than historicai
norms. Although all these common conditions are debilitating
and compromising, typically only disasters, such as flash floods,
grab headlines and center world attention on the human costs of
deforestation.

In November 1989, floods swept down denuded hillsides in
southern Thailand, carrying more than 300 people to their deaths,
and riveted national attention on excessive commercial logging. In
response to widespread vecal criticism the Thai government
banned commercial logging six weeks after the disaster.> Three
years later on the Philippine island of Leyte, storm waters rushed
down once-forested river valleys, killing £,000.6 The primary cause
of this tragedy was the deforestation that had occurred over the
past 30 years as extensive tracts of forest gave way to plantation
agriculture. And, in the summer of 1993, prolonged monsoonal
rains in Nepal and India resulted in floods that would eventually
claim the lives of more than 2,000 people. Once again, deforesta-
tion was singled out as the precipitating factor, not of the rains that
fell, but of the severity of the floods that ensued.”

What recurring scenarios such as these tell us is that some so-
called “natural disasters” don’t just happen. They are often the out-
come of unsustainable patterns of resource usage and human in-
teractions that have long been in the making.

Although historical records are scarce, indigenous Asian states
and kingdoms existed long before the colonial conquests exploited—
and in some localities, overexploited—their forests. Given the lim-
ited extent of these pre-colonial impositions in absolute terms, the
vastness of the original forest domain, and the usually prodigious
rates of natural regeneration, these claims on nature’s patrimony
could generally be accommodated without jeopardizing eco-
systems. But however environmentally benign, early Asian soci-
eties—like their counterparts elsewhere—were not necessarily
equitable or just, at least not by the standards of late 20th-century
democracies.
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Whether it was for the good of the greater society or the bene-
fit of the ruling authority, most forest-dependent people have long
been deprived of an equitable share of forest resources. Starting in
the 15th century, European colonial powers with their advanced
technology began repeating patterns of exploitation already com-
mon in South and Southeast Acia. New kinds of weapons allowed
colonial powers to seize what they wanted; ships, wagons, and
trains helped them to carry away their booty. Well armed and
avaricious, the European colonists gradually changed from traders
into masters, increasing their control over land resources and ex-
tracting more and more from their new colonies.

The colonial acquisition of forest products and other natural re-
sources was often accompanied by the legal expropriation—at
least in the minds of the colonizers—of the sovereignty and prop-
erty rights of indigenous populations. Prevailing conceptions of
Western (Roman) law, which had come to dominate contemporary
European jurisprudence, were used by the colonizers to justify
their use and abuse of natural resources, including forests.

Although similar legal expropriations took place at the hands
of indigenous rulers (witness the history of Thailand, the one na-
tion studied here that was never a European colony), pre-colonial
exploitation was often tempered by traditional local resource man-
agement systems that were predicated on the belief that forests and

other natural resources should serve the collective good. That good"

was promoted by adherence to usage rights and regulations pro-
mulgated and enforced by traditional leaders. The long-term sur-
vival of the entire community depended upon how prudently the
surrounding resource base was used.

In sharp contrast, many colonial officials believed that they
were entitled to expropriate and use natural resources by virtue of
their innate cultural superiority. In fact, it was military superiority
that gave the colonizers their greatest advantage. After World War
I, the legal successors to the former colonial states—the political
and economic elites of modern independent Asian nation-states—
continued to rely on the colonial legal usurpations. Since then, for-
est laws and policies have generally been predicated on the as-
sumption that the national interest is best served by trading natural
resources for consumer goods in international marketplaces.

4
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The legal usurpation of community-based tenurial rights has
not necessarily ended communities’ tenure. Despite expansive
claims of ownership, national governments in South and Southeast
Asia exercise relatively little control over many forest areas. Few
can pay, train, or maintain the forest-department staff needed to
survey, patrol, and manage the vast areas classified as public forest
land effectively. In Indonesia, for example, a single forest officer is
often responsible for 20,000 hectares and is largely without trans-
portation and other basic professional tools.?

As exclusive state-management paradigms fail, in many lo-
cales once-vast forest resources have dwindled so much that they
can no longer satisfy profit-oriented extractive and commercial in-
dustries, be they state or privately run. As forest resources disap-
pear, so do once-thriving timber industries. The depletion of na-
tional reserves also means that many rural Asians are increasingly
hard-pressed to meet their daily needs. Especially vulnerable are
historically marginalized, indigenous, and tribal peoples who still
live outside mainstream society. For centuries, when their tradi-
tional areas were infringed by more powerful local cultures, they
retreated farther and farther into the forests. But today, there are
few places left to hide.

Unable to secure an equitable balance of rights and duties in
the nation-states in which they dwell, many forest-dependent peo-
ples have no choice but to assert control over thcir forests—either
quietly or defiantly. In light of numerous and increasingly well
publicized instances of deforestation and its effects, even the most
entrenched of centralized Asian governments have begun to ac-
knowledge the failure of state-managed systems and the need for
greater community involvement. Throughout the region, new poli-
cies and programs with names such as “social forestry,” “commu-
nity forestry,” and “joint forest management” are emerging.

In northern India in the early 1970s, important social move-
ments among forest-dependent peoples showed the world both
the adverse social and environmental devastation being wrought
by government forest policies and the potential benefits of com-
munity management. The most celebrated was the Chipko move-
ment in northern India where women put their arms around trees
targeted for cutting by commercial loggers. More than a protest,

5
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the Chipko movement was an assertion of community control over
forest resources.

These movements helped prompt West Bengal and other state
forest departments to explore the potential of sharing the manage-
ment of government forests with local communities. Today, over
350,000 hectares of degraded forests in India are being co-man-
aged, and the results have largely been positive.

Similar experiments and programs have followed in other
South and Southeast Asian countries as national governments be-
latedly began to realize that established precepts of state manage-
ment and control were in many cases actually contributing to the
demise of remaining forest resources.

The net result of all these initiatives is emerging support for local
forest management. The pendulum of policy in many countries—
both within and outside of Asia—is swinging back toward recogniz-
ing traditional community-based rights. Although such readjust-
ments have often sprung more from environmental concerns than
from deep-seated commitments to equity, they are still a welcome
and encouraging change. The current challenge is to continue the
process and discover the balance that holds the best promise for sus-
tainable management of diminishing forest resources.

The simple fact is that involving local populations, especially
long-term residents, in forest management makes good sense. It
provides those most knowledgeable about the local resource base
with official incentives for sustainable use. It likwise empowers
them to police the forest and prevent outsiders and members of
their own communities from overexploiting forest resources. In
other words, “the logic of community forestry goes far beyond the
patronizing view that community forestry means letting the local
people get some benefits from the forest.” Rather, it provides a
means to “create and maintain a system of forest practices that are
both ecologically and economically sustainable.”®

Despite the enduring legal disenfranchisement of forest-depen-
dent people, many Asian countries already have legal frameworks
that support community-based forest management. Whether
through newly devised regulations and procedures (as in Nepal
and India), or through the rediscovery of long-ignored laws and
constitutional provisions (as in the Philippines and, to a lesser ex-

6
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tent, Indonesia), community-based forest management is gaining
force and legitimacy throughout South and Southeast Asia. Unfor-
tunately, in much of Asia, such laws are routinely ignored or cir-
cumvented, so forest dwellers and forest-dependent communities
continue to be marginalized by national governments. This hap-
pens in three ways:

» official census reports underestimate the population of classi-
fied forest areas;

¢ forest-dependent peoples, including indigenous groups, are
treated as illegal users of public resources; and

o forest-dependent peoples are stereotyped as environmen-
tally destructive, slash-and-burn farmers. 0

Where procedures do allow forest communities to attain offi-
cial recognition and document their community-based property
rights, the processes tend to be complex, time-consuming, and
costly—virtually prohibitive barriers, especially for remote subsis-
tence-oriented forest communities. Such obstacles allow politically
well-connected outsiders to take advantage of administrative
power structures in national or regional capitals to acquire docu-
mented rights over occupied forestlands.

Despite the increasing attention being given to community-
based forest management in theory, real on-the-ground progress
still lags. Data and analysis from the six Asian countries studied
here indicate that current government incentives for sustainable
community-based management of forest resources lack the scope
and momentum needed to succeed. Because many communities
don’t have the legal and political leverage required to negotiate in-
novative and sustainable management strategies with economic
and political elites, local groups essentially must take what they are
offered. As a result, many programs that now fall under the rubric
of community/social forestry are little more than short-term, re-
newable (and cancelable) contract-based reforestation initiatives.

As national forest resources dwindle and community-based
management programs are finally being considered with some ur-
gency, national governments should establish effective and en-
forceable administrative processes that will facilitate the creation
of authentic partnerships. The key word is “partnerships.” This
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BALANCING ACTS

report neither suggests nor implies that national and state authori-
ties have no role in managing forest resources. Cutting local com-
munities in does not mean cutting governments and private busi-
nesses out. Rather, national, state, and local governments, as well
as private companies and forest-dependent communities all have a
vital role to play. A continuation of past policies, meanwhile, will
only further the loss of increasingly scarce forest resources.

Anecdotal and, for now, inconclusive evidence from the field
suggests that a better alternative would be to take advantage of the
experiences and insights of the millions of forest-dependent people
who have been using the forests for generations, but who find their
existence increasingly jeopardized by short-sighted and unsustain-
able forestry practices.

et bbb AR . ..

M bt N el N

| P

k] M hnandd bl W b



L.

DEFORESTATION AND THE
PROSPECTS FOR COMMUNITY-
BASED MANAGEMENT

Forest Resource and Demographic Assessments

The current condition of forests in southern Asia and the Pacific
cannot yet be assessed accurately. Some countries have required
forest inventories, but none have dedicated the energy and finan-
cial resources needed to carry them out. Indonesia, for example,
hasn’t carried out an official forest inventory since 1950.1! No
doubt some governments don’t want to quantify their inability to
protect and rehabilitate forest resources: by not documenting cur-
rent conditions, they minimize the ire of domestic public opinion
and international monitors concerned about deforestation.
Strained finances and understaffing in most national forest depart-
ments are also partly to blame.

But perhaps the main reason that data is not gathered is that
nation-states want to retain legal jurisdiction over classified public
forest land. With large portions of national territory entrusted to
state care simply because the land is legally classified as forest, ac-
curate assessments would weaken forest departments’ jurisdiction
and reduce already meager budgetary allotments. And so, to main-
tain their wide-ranging authority, forest departments and their pa-
trons and beneficiaries perpetuate the fiction that many denuded
or converted areas are still part of the national forest domain.

Forest departments, and hence national and state govern-
ments, tend to overestimate the extent and quality of national for-
est cover by using samplings from which extrapolations are im-
possible and relying on optimistic or outdated information. In the
absence of alternative figures, these fictional statistics tend to be re-
cycled and repackaged in international forums as fact. That said,
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BALANCING ACTS

Box 1. Basic Forest Statistics: The Case of Thailand

The difficulties in determining the extent of Thailand's forests illus-
trate some of the pitfalls inherent in quantifying and qualifying na-
tional forest resources. Estimates of the current extent of tree cover in
Thailand and most other countries—the basic statistic on the status
and health of a country’s forest resources—vary dramatically. The
Royal Forest Department’s 1991 assessment concluded that 26.6 per-
cent of the country is covered by forests, while the Department of
Land Development reported the same year that a more accurate fig-
ure was 34.4 percent.? Environmental groups, meanwhile, claimed
that only about a sixth of the country was still forested.?

Both technical and political factors shed light on this discrep-
ancy. The former stem from differing definitions of what constitutes
forests and forest cover, as well as difficulty in monitoring vegetative
cover over the nation’s 51.3 million hectares. Forests can be officially
labelec “degraded” on little, if any, empirical basis. Thailand’s
forests are sometimes classified as “degraded” because they do not
contain enough high-grade timber to be profitable to logging opera-
tions. Biologists, in contrast, define them as diverse secondary forests
recovering from logging and agricultural activities. Similarly, local
farmers view the same woodlands as resource-rich parts of the agri-
cultural systems that support them.® But biologists and local people
rarely have a say in how land is classified.

The political factors behind the classification of a particular tract
of government-owned forest land as “degraded” are also important.
The Royal Forest Department profits from the degraded classifica-
tion—interpreted as impossible to reforest—since it can lease such
land to commercial entrepreneurs and agroforestry concerns. Often,
when it does, occupants are displaced and natural secondary forests
are quickly converted into plantations—a trend likely to be rein-
forced by a 1992 law promoting forest plantations that extends cov-
erage to degraded forests.d

Given the potential importance of law on forest plantations, em-
pirically based definitions of “degraded” and “forest” are essential if
the terms are to be applied with any consistency. “Degraded” should
not simply mean logged or cleared. Nor should “forest” describe
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DEFORESTATION AND COMMUNITY-BASED MANAGEMENT

Box 1. (continued)

areas where a certain number of standing trees grow. Woodlands
that are renewing—or are untouched-—are “forests.” And forests are
“degraded” only if they are not undergoing healthy and sustainable
regeneration.

Notes

a. Thai Forestry Sector Master Plan, vol. 5, p. 24 (1993). Royal Forest
Department, Forest Cover in Thailand in 1988, 3. This official esti-
mate is based on aerial photographs and LANDSAT imagery. Per-
sistent cloud cover in some areas makes it necessary to rely on es-
timates for computing the national percentage.

b. Unofficial estimates are based on Norani Visetbhakdi, “Deforesta-
tion and Reforestation in Thailand,” Bangkok Bank Monthly Review
243 (June 1989), and Pisit na Patalung, personal communication,
1992.

c¢. Willemine Brinkman, ed. Why Natural Forests are Linked with Nutri-
tion, Health, and Self-Reliance of Villagers in Northeast Thailand: Phu
Wiang, Khon Kaen Province Fo: DP/THA/84/00W Field Document
6 (Bangkok: Royal Forest Department, United Nations Develop-
ment Programme, and Food and Agriculture Organization of the
United Nations, 1989); Lert Chuntanaparb and Henry 1. Wood,
Management of Degraded Forest Land in Thailand (Bangkok: Kaset-
sart University, 1986); P. Sanguantam, Lert Chuntanaparb, and P.
Prasomsin, Multi-Resource Inventories in Dong Mun Forest Commu-
nities, Northeast Thailand 870-0535 Working Document No. 3
(Bangkok: Kesetsart University/Ford Foundation , 1988); Sanit-
suda Ekachai, Belind the Smile: Voices of Thailand (Bangkok: Post
Publishing, 1990), 41.

d. One can ensure that a patch of forest land is classified as degraded
in various ways. A common method is to include forested and de-
forested areas in one classification tract—basically calculating an
average trees-per-hectare figure that can be applied to a large tract
encompassing areas still forested. Another way is to actually de-
grade the area by cutting down a certain number of trees. Larry
Lohmann, private communication, 1991.
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even official rose-colored statistics from South and Southeast Asia
paint a dismal picture. (See Table 1.) According to the World Re-
sources Report 1995, annual deforestation in insular Southeast Asia
averaged 1.2 percent between 1981 and 1990—almost twice the
global average of 0.8 percent. This corresponds to a total loss of 3.9
million hectares in one decade. In Thailand and the Philippines,
the annual rate was 2.9 percent, over three-and-a-half times the
global average. Although percentages are falling in absolute terms,
nearly four times as much forest was actually lost in Indonesia, one
of the largest remaining naticnal repositories of forest resources in
the world, than in Thailand and the Philippines.

For South Asia, the figures are somewhat better: annual defor-
estation for the same decade was estimated at 0.8 percent—the
global average. Keep in mind, though, that most of the primary
and secondary forests of India, Pakistan, Sri Lanka, and Bangla-
desh were cleared well before the 1980s. The bottom line? Forest re-
sources in South and Southeast Asia are fast disappearing.

Table 1. Forest Resources
GOVERNMENT STATISTICS
Forest
Cover % Annual
1990 % of Deforestation Annual
Extent National 1981-90 Loss

Nation (‘000 hectares)  Territory  (“000 hectares) (‘000 hectares)
India 51,729 174 .06 339
Indonesia 109,549 60.5 1.0 1,212
Nepal 5,023 36.7 1.0 55
Philippines 7,831 263 29 316
Sri Lanka 1,746 27.0 1.3 27
Thailand 12,735 249 29 515
Source: World Resources Report 1994-1995, pp. 306-307.
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DEFORESTATION AND‘COMMUNITY-BASED MANAGEMENT

On-the-ground estimates made by environmental organiza-
tions may offer the most accurate picture of the region'’s forest re-
sources, even though these groups are often constrained by limited
access to official sources, and work with limited financial re-
sources. According to some Thai environmental groups, for exam-
ple, forest cover in Thailand ranges between 10 and 17 percent, at
least 10 percent below the government’s figure of 28 percent.?

As of 1994, the Forest Management Bureau in the Philippines
still contends that over 15 million hectares—more than half the na-
tion’s land mass—is either classified as “public” forest or legally pre-
sumed to be. According to a 1989 World Bank estimate, however,
only six million hectares contained “any significant tree cover” and
only one million hectares were “productive, old growth forest.”13
Clearly, the situation is far worse than official statistics suggest.

Through technological advances in satellite imagery, it may be
possible to know, within a small margin of statistical error, the na-
ture and extent of forest cover in Asia and across the globe. Mean-
while, it is apparent that forest resources in South and Southeast
Asia are continuing their century-long decline. Burgeoning national
populations and their growing demands on forest resources to meet
the need for food, energy, and shelter, intensify the pressures.

Although the dynamics of deforestation in each of the seven
countries studied are determined by each nation’s unique history
and forest resources, regional similarities abound. All share geo-
logical and climatic conditions, and all (except for Thailand) were
ruled by Western colonial powers. And all rely increasingly on in-
ternational market forces.

During Asia’s colonial era, benefits from extensive natural
forests—which were reduced by commercial extraction and agri-
cultural conversion—went largely to commercial cartels and met-
ropolitan coffers. World War II laid waste portions of South and
Southeast Asia’s forests: fierce and destructive fighting and forced
contributions to war efforts depleted forest resources. Then, begin-
ning in the late 1940s, forest resources fed the industrialization and
modernization of independent nation-states.

One legacy of the colonial period was the emergence of na-
tional economies based largely on the extraction of natural re-
sources. Combined with the devastation of national infrastructures
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and heightened postwar demands for raw materials, extractive
economics became even more virulent after independerce. High
demand for timber and wood products from the new economic dy-
namos of East Asia—particularly Japan, Taiwan, and South
Korea—reinforced this pattern. With highly protected or limited
forest resources of their own, these three nations have continued to
seek timber resources abroad. In Southeast Asia and, more recently,
in the Pacific Island nations, governments eager to generate foreign
exchange earnings have made ready partners. Indeed, Asian gov-
ernments have been all too willing to sell off forest assets at prices
well below market value,* while largely ignoring the hardships
that commercial forest concessions impose on the lives and well-
being of hundreds of thousands of forest-dependent citizens.

Countries with the most developed infrastructures and the
strongest commercial ties to Western nations were the first to see
their trees fall to the logging axes. Throughout the 1960s and 1970s
the Philippines was the number-one timber supplier to the Japa-
nese, with Thailand also providing a steady source of supply. In the
1980s as these resources diminished, primary supply lines shifted
to Indonesia and Malaysia. The newest major timber pipeline is
Papua New Guinea.

Of course, there is more to current deforestation trends in South-
east Asia than commercial logging. Although their relative impacts
are difficult, if not impossible, to assess, small-scale and illegal log-
ging and agricultural conversion play dominant and intertwining
roles. With the development of roads, port facilities, and other infra-
structure, and technological advances, including chain saws and
bulldozers, large-scale logging and farming industries are rapidly
penetrating Southeast Asia’s remaining forests. Logging roads open
up inaccessible areas to impoverished and landless farmers, fuel-
wood collectors, and extractors of non-timber forest products.!>

Poverty also plays a role in deforestation, but the extent of its
impact is often determined by factors other than sheer numbers of
people. (See Box 2.) Governments obfuscating their own extractive
practices, however, continue to single out swidden agriculture as
the primary cause of national deforestation.

Governments in South and Southeast Asia and elsewhere have
cast nearly all blame for their deforestation crises on forest

14
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Box 2. Population and Deforestation—A Clear-Cut Connection?

Studies of the dynamics of contemporary forest-management prac-
tices reveal that deforestation stems from a variety of reasons. The
relative weight of these factors varies not only from country to coun-
try, but also from area to area. Although most analyses identify pop-
ulation growth as one determinant of deforestation, considerable dis-
agreement exists on the magnitude and direction of the causal link.
The vast diversity of ecological conditions in the countries studied
here help illustrate the polemics of this debate.

The connection between deforestation and population dynamics
is rarely as clear cut as in Nepal, a mountainous country with limited
arable land resources and a steady annual population growth rate of
2.5 percent. Ninety percent of the population is rural and survives on
subsistence agriculture.? The size of the average family farm has
dropped to less than one hectare—too small to support the average
family of six under present agricultural conditions. Threatened by
hunger, the typical farmer has little recourse but to convert sloping
forest lands into additional fields—even though doing so decreases
the availability of fuelwood, fodder, and other forest products.®

The Philippines is another country where large timber conces-
sions exert more pressure on forests than local requirements for
subsistence do. As one scholar concluded, “deforestation in the
postwar Philippines is the result of two major processes: the con-
version of primary to secondary forests through logging, and the re-
moval of secondary forests by the expansion of agriculture” (1992).
Behind these two factors is the “virtually unrestricted access” to
forests by timber concessions issued to powerful Filipinos by the
national government.©

Jack Westoby, former head of forestry at the United Nation’s
Food and Agriculture Organization, noted the complexity of interac-
tion between population and forest as follows:

There is no simple relationship between the extent of the forests
and the size and distribution of the human population. Instances
can be found in which large numbers of people live in harmony
with their forests, and others where forests are devastated al-
though few people are present.... It is not so much the number of
human beings that has the crucial impact as the way in which
human society is organized.
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Box 2. (continued)

Estimates vary widely, but it is safe to say that hundreds of mil-
lions of forest dwellers in Asia rely upon swidden cultivation.® Yale
anthropologist Harold Conklin, whose seminal book on swidden
agriculture in 1957 contains a formula for computing the human car-
rying capacity of swidden agriculture in tropical forests, f concluded
that “in any given region, there can be no absolute carrying capacity,
but only one w*uch is relative to a particular system of land utiliza-
tion.”8 More recently, Terry Rambo of the East-West Center, has ar-
gued that shifting cultivation is sustainable in the average tropical
forest only as long as population densities remain below .4 person
per hectare h

Compounding the complex interaction between population and
deforestation are indirect correlations. Growing demands from urban,
suburban, and rural people encourage those living near the forest to
produce additional quantities of agricultural and wood products. In
addition, the higher the standard of living of those wanting more
goods, the greater the pressures on natural resources. These pressures
can emerge not only from within the forested country but also from
outside. Even modest population growth in the most developed coun-
tries, for example, can mean substantially higher demands for furni-
ture, produce, gems, and other consumer goods based on tropical for-
est resources. Growth in faraway lands can have direct impacts as
well. For example, when golf became both popular and prohibitively
expensive in Japan and Taiwan, resort facilities were carved out of the
forests of Thailand, Indonesia, and the Philippines.}

Notes

a. Paul R. Ehrlich, Anne H. Ehrlich, and Gretchen C. Daily, “Food Se-
curity, Population, and Environment,” Population and Development
Review, March 1993, vol. 19, no. 1:12.

dwellers who cultivate marginal lands.!¢ In the Philippines, the
government cites recent high rates of internal upland migration,
due largely to poverty and land deprivation, as the primary fac-
tor.17 In its 1991 report to the United Nations Conference on Envi-
ronment and Development, the government of Sri Lanka noted
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Box 2. (continued)

b. Jefferson Fox, “Forest Resources in a Nepali Village in 1980 and
1990: The Positive Influence of Population Growth,” Mountain Re-
search and Development (1993), vol. 13, no. 1:89-98.

c¢. David M. Kumumer, Deforestation in the Postwar Philippines (Quezon
City, Philippines: Ateneo de Manila University Press, 1992): 99. See
also David M. Kummer, “The Political Use of Philippine Forestry
Statistics in the Postwar Period,” Crime, Law & Social Change (1995),
vol. 22, no. 163:180.

d. Jack Westoby, Introduction to World Forestry (Oxford: Basil Black-
well, 1988):vii--viii and 137.

e. Jean-Paul Lanley, Tropical Forest Resources, FAO Forestry Paper
No. 30 (Rome: Food and Agriculture Organization of the United
Nations, 1992), and Owen J. Lynch and Janis B. Alcorn, “Tenurial
Rights and Community-Based Conservation,” in David Western
and R. Michael Wright, eds., Natural Connections: Perspectives in
Community-Based Conservation (Washington, D.C. and Covelo, CA:
Island Press, 1994):373-392.

f. Critical population size = maximum cultivatable land + mini-
mum average area required for clearing/year.individual X mini-
mum average duration of a full agricultural cycle.

g. Harold C. Conklin, “Population-Land Balance Under Systems of
Tropical Forest Agriculture,” in Proceedings of the Ninth Pacific Sci-
ence Congress, 1957 7 (1959):63.

h. Terry Rambo, “Slash and Burn Farmers: Villains or Victims?,”
Earthu itch, No. 39 (3rd Quarter 1990):10-12.

i. In whatis perhaps an ultimate irony, the lands that once belonged
to Mateo Carifio, the original plaintiff of ancestral domain claims
in the Philippines (see Box 5), are now in danger of being converted
to a golf resort owned and operated by a Taiwanese conglomerate
for the benefit of Taiwanese tourists.

that swidden cultivation (known locally as chena) produces nearly
80 percent of the country’s rainfed grains and vegetables and pro-
vides livelihood for about 250,000 families, but has “disastrous”
efffects and accounts for “the decline in the area and the quality of
the forests.”8 (See Box 3).
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Box 3. Swidden Agiiculture

Swidden agriculture—also known as slash-and-burn agriculture,
shifting cultivation, jhum (India), bhasme (Nepal), kaingin (the Philip-
pines), chena (Sri Lanka)—has sustained rural people around the
globe for millenia. A growing number of studies show that swidden
agriculture is not only ecologically sustainable in many circum-
stances, but is also often the most appropriate form of agriculture in
forest areas, given the generally shallow and nutrient-poor nature of
most upland tropical soils.?

Since the colonial era, swidden agriculture has been indiscrimi-
nately blamed as a—if not the—primary cause of deforestation.
Much of this prejudice reflects ignorance: European colonists, famil-
iar only with the sedentary agriculture practiced in most temperate
climates, were dismayed to see tracts of dense forest land burned,
converted, and then abandoned with apparent disregard. Adding to
distaste for the practice, it was difficult, if not impossible, to tax. The
Dutch characterized swidden agriculture as a “robber economy” and
attempted to penalize it out of existence in Java and Sri Lanka. In the
Philippines, it was denounced first by the Spanish and later by Amer-
icans, who enacted prohibitive but essentially unenforceable laws
against it. To this day, it is legally punishable in the Philippines by up
to four years’ imprisonment and fines of up to US$1,000.

Like any other management practice, swidden agriculture is not
always sustainable. The essential distinction is between swiddeners
who farm sustainably and those who do not—a difference expressed
by the terms “integral” and “nonintegral.”b Integral swiddeners
tend to cut and burn secondary forest cover and use the ash to fertil-
ize the cleared field. After two or three harvests of a variety of crops,
the integral swiddener leaves the field fallow, thus allowing the for-
est and topsoil to regenerate before renewing the annual planting
cycle.

Most nonintegral swiddeners or “shifting cultivators,” by con-
trast, are migrant farmers who lack knowledge of local weather and
soils. Few know about the ecological fragility of tropical forests with
their limited nutrient-holding capacity and delicate topsoil. Conse-
quently, few let the land rest long enough for it to renew itself, or rec-
ognize the rights of those whose land is currently in fallow. Instead,
most try to establish fixed temporary farm sites that they must
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Box 3. (continued)

abandon after parching and erosion renders the land unproductive—
in some cases, permanently.

Besides frequently using sophisticated agricultural techniques,
communities operating integral swidden systems often manage a
wide range of nonagricultural resources in ecologically sound ways.
For example, they may practice agroforestry, maintain freshwater
fisheries, manage harvests of non-timber forest products and game,
and protect sacred forests. Studies demonstrate that, at least in some
instances, integral swiddeners contribute more in the long run to a
nation’s gross national product than do capital-intensive extraction
enterprises.®

Unfortunately, integral swidden agricultural systems are in-
creasingly threatened by many of the same forces that cause defor-
estation. Naturally increasing populations, swelling numbers of mi-
grants, and governmental propensities to issue forest concessions
over large tracts of inhabited land disrupt the practices of many inte-
gral swiddeners. As a result, large numbers are being forced to
shorten their fallow periods or to adapt to expensive agricultural
technology and markets. All too often, the environment then erodes
along with the knowledge bases that have long enabled local popula-
tions to practice sustainable agriculture.

Compounding these demographic and economic problems, most
governments and forest policies fail to distinguish between integral
and nonintegral swiddeners. Both are lumped together and indis-
criminately blamed for the major share of national deforestation. Un-
fortunately, subsistence farmers (whether swiddeners or not) num-
ber among the most politically marginalized of citizens, while those
responsible for the large-scale extraction of timber and cash crops
tend to be among the most powerful—politically, economically, and
socially. One of the easiest rationalizations for exporting natural re-
sources comes from the lingering but mistaken colonial-era belief
that swidden agriculture is invariably pernicious and irresponsible.

Notes

a. For a global overview and analysis see Lori Ann Thrupp, Susanna
Hecht, Owen Lynch, and John Browder, The Diversity and Dynam-
ics of Shifting Cultivation: Myths, Realities, and the Political Ecology of
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Box 3. (continued)

Changing Land Use in the Tropics (Washinghton, D.C.: World Re-
sources Institute, forthcoming 1996).

b. This insight was first published in Harold C. Conklin’s Hanunoo
Agriculture: A Report on an Integral System of Swidden Cultivation in
the Philippines. (Rome: Food and Agriculture Organization of the
United Nations, 1957.) For more recent insights see sources cited in
endnote 27.

Unauthorized agricultural conversion abetted by annual popu-
lation increases in the range of 2 percent is responsible for some de-
forestation. But poor upland farmers in Asia and the Pacific are
hardly the primary agents. Industrial and manufacturing centers
absorb some of the landless rural poor, but increasingly dismal liv-
ing conditions have weakened the lure of urban areas. Meanwhile,
the concentration of legal rights to arable land resources in the
hands of relatively few people has left little for acquisition—legally
or otherwise—by cash-poor, landless farmers. Many believe that
they have no alternative but to migrate into forest areas.!®

At the same time, the nation-states of South and Southeast Asia
have mimicked their colonial predecessors and asserted legal con-
trol over substantial portions of their territories by declaring vast
areas—many of them inhabited—to be publicly owned forests (See
Table 2). Indonesia claims as much as 70 percent of the nation’s land
mass, for example, while the Philippine government considers it-
self the owner of more than half of the archipelago’s land area. In-
deed, private ownership of forest land, whether individual or com-
munity-based, is minimal throughout the region.

Just as governments maintain fictions about the extent of
forests, they also deny or underestimate how their decisions affect
the millions of people living in these so-called forest areas. Gov-
ernment officials are reluctant to acknowledge that, contrary to na-
tional law, many citizens occupy forest reserves. By ignoring or un-
dercounting this number, governments can shirk responsibility for
the well-being of these citizens and more easily grant rights to
forest resources to commercial entrepreneurs.
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Table 2. State Authority Over Forest Lands

State-Owned Percent Percent
Forest Land of the of the
as a Percent National National
of the Territory Territory
National Actually Privately
Territory Forested Owned
India 23 17.4 3
Indonesia 70 60.5 0
Nepal 36.7 <5
Philippines 53 263 2
Sri Lanka 68 27.0 <5
Thailand 40 249

Note: Figures are based on official government statistics.

In all six of the Asian countries studied here, the government
fails to compile complete, accurate, up-to-date, country-specific
demographic studies of rural people living in or directly depen-
dent on forests.? Rough but reasonable estimates made by non-
governmental sources place in the hundreds of millions the num-
ber of people in these countries who either depend directly on
forest resources or live on often degraded land classified as public
forest. (See Table 3). These estimates include a dwindling number
(probably in the hundreds of thousands) of hunter-gatherers and
pastoralists (most of whom live in India, where they make up 6
percent of the national population, or approximately 45 to 50 mil-
lion people).

The exact number of forest-dependent people in South and
Southeast Asia is impossible to determine. Whatever their num-
bers, most of their governments consider them to be squatters, ille-
gally using state-owned resources, no matter how long they have
occupied the forest. As such, they can be arbitrarily displaced, often
with state sanction. The threat ripens into eviction when govern-
ment officials grant outsiders commercial concessions to extract or
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Table 3. Non-Governmental Estimates of Forest-Dependent
Populations

Peoples Directly Peoples Living on
Dependent upon Land Classified
Forest Resources as Public Forest

Nation (millions) (millions)

India 275 100

Indonesia 80-95 40-65

Nepal 18 8.5

Philippines 25-30 24

Sri Lanka 24 7?

Thailand 20-25 14-16

Source: Owen J. Lynch, “Securing Community-Based Tenurial Rights

in the Tropical Forests of Asia: An Overview of Current and Prospec-

tive Strategies,” World Resources Institute, Washington, D.C., 1992,

and subsequent updates by case study authors.

by et M handl e

control natural resources in areas forest dwellers already occupy
and use.

In some cases, displacement comes at the hands of govern-
ment-mandated resettlement schemes. By far the most conspicu-
ous of these has been Indonesia’s Transmigration Program.? In the
past 25 years, roughly two million Javanese and Balinese have re-
located under this program to the outer islands of Sumatra, Su-
lawese, Kalimantan, and Irian Jaya.2!

Underlying the legal claims of any nation-state to ownership of
classified forest areas is the tacit assumption that those who have
been using the resource base, in many cases for hundreds of years,
are not necessarily those who should be entrusted with its con-
tinued management. Looking for quick economic returns, national

2 In response to widespread public criticism, the World Bank no longer provides
financial support for Indonesian Transmigration.
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governments in Southeast Asia undervalue the often sustainable
practices of millions of forest-dependent peoples, primarily be-
cause such practices do not generate much hard revenue or tax
money.

Studies have demonstrated that, over time, subsistence-level
economies can in some instances contribute more to a nation’s
gross domestic product and to social equity than capital-intensive
extraction enterprises.?2 But rather than taking the long view, na-
tional governments continue to issue concessions and licenses to
capital-intensive enterprises, especially timber-extraction opera-
tions and agricultural plantations. The inability of Asian govern-
ments to appreciate gray market revenues, to wait for delayed
economic returns, or to value conservation in its own right under-
mines local-level management capacities. This myopia also pro-
motes the overexploitation of marketable natural resources. In-
deed, many right-holders maximize short-term returns from land
they rarely, if ever, visit.

Community-Based Management:
Some Basic Considerations

Debate in Asia and the Pacific over the scope and definition of
“community forestry” is ongoing and intensifying.? Should the
concept be applied to forestry not initiated by villagers to meet
their own needs and opportunities? Should it cover programs de-
signed by outsiders to fit what they think are villagers’ needs or to
meet targets set by external organizations? Or should community-
based forestry management refer—as it does in this book—only to
internally initiated and maintained endeavors?

More and more evidence (which goes well beyond anecdotal)
shows that for generations forest-dependent people have sustainably
managed forest resources through community-based systems.?

b This book employs the definition of community that is adopted by Herman Daly
and John Cobb in For the Comnion Good at pp. 168-175. It calls for: 1) extensive par-
ticipation by its members in the decisions by which its life is governed; 2) the
community as a whole takes responsibilities for its members; and 3) this respon-
sibility includes respect for the diverse individuality of these members.
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That so many of these systems continue to function, albeit often in
altered forms, testifies to their efficacy and resiliency. That they are
actually undergoing a resurgence, especially in South Asia, signi-
fies the failure of state-managed systems to address the basic needs
of forest-dependent people.

Contrary to enduring stereotypes, sustainable community-
based management systems are operated neither by ecological
“noble savages” living in symbiotic harmony with nature, nor by
self-centered exploiters seeking to maximize short-term gain. Like
participants in other sustainable systems, most successful commu-
nity-based managers are rational strategic-minded individuals
who assess existing conditions and act in their own best interests.
The more they depend upon the surrounding resource base, the
more incentive they have to protect it. If their very survival is pred-
icated upon maintaining it, they will do so unless prevented by in-
eluctable forces. In that case, they either fight or move on.

The characteristics of community-based tenurial rights vary.
They are often distinguishable from Western property concepts,
which are based largely on state-created, private, individual rights.
Community-based tenurial rights are not the equivalent of “open
access” regimes.” They include individual and group rights, and
typically derive from long-term relationships established between
local peoples and the natural resources that sustain them.

Unlike their state-sanctioned individual counterparts, com-
munity-based rights often derive from the precept that the present
generation holds the natural resource base, including forests, in
trust for future generations. The privileges of the individual are
thus generally subservient to the rights of the greater community
(a situation that likewise prevails among most governments and
their citizens). In addition, an individual’s freedom is predicated
upon the productive use of natural resources. By ensuring that
they are carefully managed and the rights to them are equitably al-
located, community-based tenurial rights contribute both to cul-
tural and national continuity.

Functionally, community-based management systems and the
property rights that they establish and support draw their funda-
mental legitimacy from the community in which they operate
rather than from the nation-state in which they are located. Re-
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gardless of whether the system covers private or public land, com-
munity members—not government officials or employees of non-
governmental organizations or development institutions—are the
primary (but not necessarily the sole) allocators and enforcers of
community-based rights. Here, community-based management is
thus invoked only in reference to initiatives that are primarily con-
trolled and legitimated from within a community. Externally initi-
ated activities with varying degrees of community participation
should not be referred to as community-based, at least not until the
community exercises primary decision-making authority.?

Much outside support for community-based management sys-
tems reflects the assumption that those who have lived in an area
for a long time have the best working knowledge of the local ecol-
ogy and of the long-term social and environmental impacts of their
activities. Now, a growing body of scientific research confirms this
belief.?”

Community-based management systems are neither perfect
nor foolproof. As in any form of social organization, competing in-
terests abound and disagreements often ensue. But a distinctive
feature of an authentic community-based system is the institution-
alization of conflict-management mechanisms. These have evolved
over the years from underlying and supportive social and cultural
mores. In general, the threat of religious sanction or social os-
tracism undergirds rules for using and protecting forest resources.
The enforcers tend to be resource bosses, appointed committees,
and rotating forest guards who regularly monitor resources and
extractive activities. In some cases, ritual activities in one commu-
nity reinforce similar enforcement mechanisms in neighboring
communities.?

Community-based management does not always maximize
forest resources, but these systems usually stabilize when they sus-
tain an appropriate population. Above all, the systems themselves
and the property rights they are based upon evolve—as few state-
managed systems seem to—in response to changes in social and
environmental conditions, including relationships with nearby
communities and with conservationists, the military, commercial
buyers, and other outsiders. Moreover, when a resource becomes
scarce, communities often draw on the base with more moderation.
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Box 4. Another Viewpoint: Who Carries the Biggest Stick?

The seeds of current resource degradation were planted in the late 18th
century when resource harvesting became the norm because recources
seemed limitless. This practice became embedded in the colonial cul-
ture and the attitudes of the ruling elites—parts of which live on.

Property rights are not contingent on state grants or documenta-
tion. Nor should they be. But what are they based on? Community-
based property rights are as legitimate as state-sanctioned individual
ones, and rights of any sort carry correlated duties. Often, rights re-
quire defending. But how and by whom? Good will is too often in-
sufficient. Moral reasoning too has been known to fail. Duties thus
arise from the credible threat of an authority system. Without one, no
rights exist.

Coherent empirical rights, unfortunately, require compulsion,
which must originate with an authority. Often, the necessary and suf-
ficient compulsion resides at the community level. Indeed, the local
community is an authority system with a legal personality that can
undertake binding contracts with its members and can oversee con-
tracts promulgated between legal personalities within its domain.

But what happens when forces from beyond the domain of the
local community come to bear on contractual relations embedded
within it? For instance, an authority system well-geared to enforcing
contracts within its domain is likely to find itself powerless before
logging concessionaires operating with the blessings of Jakarta or
Manila. There is a boundary problem here.2

The local community can quite well be sovereign (have legal
competence and legitimacy) within its acknowledged territory. But at
the boundary—where its domain butts up against that of yet another
sovereign local community—legal incoherence may reign.

For example, what happens if loggers move in on one or both do-
mains? Or if a member of a neighboring domain intrudes on another?
Without some higher authority, the strongest survive at any cost—
whether through anarchy or repression. Who wins in a state of na-
ture? The party with the biggest stick. Do we want boundary dis-
putes resolved on the basis of who carries it?

Ultimately, a unit of larger scale may be implicated in dlsputes at
the boundary of quite legitimate—and in most instances quite ade-
quate—Ilocal communities. Unless and until an authonty system at
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Box 4. (continued)

some higher level than the local community (and its authority sys-
tem) is available to recognize the external legitimacy of community-
based resource management regimes, their beneficence is irrelevant
because of their impotence. When the chips are down, those at the
center are going to coerce local communities to get resources.

With no suprastate authority, it is unrealistic to expect that elites
will suddenly husband natural resources and look kindly on the peo-
ple who depend on them, especially since elites regard the reckless
harvesting of natural resources as a birthright. For this reason alone,
community rights management schemes must be backed up by coer-
cion. Otherwise, individuals within a community may be quite well
protected against a predatory cousin on the next ridge, but totally ex-
posed to comparable loggers from Manila.

Community-based and local resource management are both
promising and, often, effective. But until nation-states grant legiti-
macy and protection to such regimes, they will not catch on or ad-
vance. Higher-level recognition and protection of the community-
based property arrangements (and the local capacity to govern
resource use) are needed along with local coherent structures of rules
and authority.

While this grant or recognition is both rare and bureaucratically
cumbersome, effective resource management at the local level is im-
possible without it. These arrangements need to become both less un-
usual and less challenging. The sample contracts in Appendices A
and B show how. Private community rights seem a contradiction in
terms. Are they common property regimes wherein members of the
community hold rights and duties with respect to other members
with regard to certain natural resources? The members of the com-
munity are joint owners of something, or owners in common, but pri-
vate? Common property regimes may correctly be defined as private
property for the group, but the private property language suggests
complete alienability and managerial discretion among all of the co-
owners. If so, then governments and local communities may balk at
accepting this idea. The historical commons was not a confusing con- -
cept. Why it should be so now is a mystery—especially given the
prevalence of condominiums, time-share apartments sw1mrmng
clubs, country clubs, and the like.
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Box 4. (continued)

Notes
a. Daniel W. Bromley, Environment and Economy: Property Rights and
Public Policy (Oxford: Blackwell, 1991).

Source: Personal communication with Daniel W. Bromley, Anderson-
Bascom Professor, University of Wisconsin at Madison.

Where survival is not at stake, restricted usufruct rights and com-
munity-based enforcement mechanisms usually have this effect.

Despite the incentives to adapt, some communities fail and for-
est resources become degraded. Why other communities faced
with similar circumstances in the same geographical area prove
able to make productive changes is not well documented, but some
degree of tenurial security clearly plays an important role.?

After analyzing several case studies of community-based prop-
erty rights, Elinor Ostrom found that the most successful systems
followed eight design principles:

1. The boundaries of the user-groups and the resources are
well-defined.

2. Use rules are locally specific and appropriate.

3. Rule modification is participatory and locally managed.

4. Users monitor compliance.

5. Users determine sanctions.

6. Low-cost conflict resolution mechanisms are available.

7. Local rights and institutions are independent of external
governments,

8. In some situations, an inclusive federal system overlaps the
local system.*

Empirical evidence from around the world shows that farmers
and other resource users are highly skeptical of government pro-
grams that provide them with only limited tenure rights in local
forests.>! But other than rejecting the package offered to them by
powerful forest departments, forest dwellers often have little prac-
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tical choice in the matter. Even the more progressive forestry pro-
grams in the region, such as India’s joint forest-management
program and Nepal's “handing it over” policy, stipulate that com-
munity forest users’ groups have only usufruct rights of manage-
ment over the trees—not ownership rights to the land.

No matter what tenurial arrangement exists between the state
and local peoples, the success of community-based management
programs ultimately depends on the extent and security of those
rights that are recognized or granted. For this reason, tenurial con-
trol over trees or management rights of harvest are limited in scope.
Not surprisingly, when only limited rights are bestowed, accep-
tance of the management duties that government policy-makers
seek to devolve are often agreed to with limited commitment.

In addition, contradictions between oral customary laws and
the written codes, regulations, and statutes related to tenurial
rights to forest and other natural resources are exacerbated by con-
flicting interests among local peoples and government authorities.
Such conflicts make both parties more reluctant to work out equi-
table arrangements for managing forests for sustainable use and
conservation.
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II.

HISTORICAL OVERVIEW:
COLONIAL PATTERNS OF
FOREST MANAGEMENT

Although recent improvements in carbon-dating technology have
revised the age of the pithecanthropus erectus remains found near
Travil on Java (hence, the name “Java man”), from 1.2 to 1.8 million
years®? some anthropologists speculate that the year-round grow-
ing season and the extensive natural resource base delayed the de-
velopment of large, settled societies in Asia and the Pacific. With
abundant food, water, and building materials, early inhabitants
had little need to structure communities extensively either to pro-
duce goods collectively or for defense.?

According to this theory, the development of non-migratory agri-
culture, especially wet-rice cultivation and the sophisticated, labor-
intensive irrigation systems it requires, prompted the formation of
sedentary societies. The lure of easy gathering and regular harvests
induced once-itinerant cultivators and hunter-gatherers to settle in
close proximity and establish more elaborate social structures.3 Arti-
facts unearthed at Spirit Cave in northwestern Thailand indicate that
settled cultivation was under way as early as 10,000 b.c.3

Over time, broad regularly-inundated river valleys that had
once been lightly populated became the home of thriving—and
often complex—societies based on wet rice culture. Free from the
need to prepare for months when game and produce are scarce,
these civilizations developed highly sophisticated cultures, rich in
arts and crafts, that sometimes culminated in the construction of
magnificent temples.’ Those with access to sea channels also en-
gaged in mutually enriching trade.

Most upland cultures tend to be less complex than their low-
land counterparts. Left to their own devices, forest communities
developed sustainable agricultural and forestry practices tailored
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to the various chailenges posed by upland terrains and soils. Many
survive today in only slightly modified form. Because heavy rain-
fall induces erosion and leaching on upland tropical soils and be-
cause vital nutrients drain away in perpetual growing seasons,
many upland forest farmers move frequently. In many cases, shift-
ing cultivation is the only viable agricultural system.

The Colonial Foundations

Beginning in the early 1500s, European seafaring nations (especially
Portugal, the Netherlands, and England) tried to decrease their re-
liance on African and Arab traders by forging trading links with the
East. At first, European merchants mainly sought what they could ex-
tract as material exports for quick profits, teak from India, spices from
Indonesia, tin from Thailand, and copra from the Philippines, for in-
stance. Commercial cartels, such as The East India Company (Britain)
and the Vereenigde Oostindische Compagnie (the Netherlands), es-
tablished trade alliances with some of the prosperous lowland king-
doms of South and Southeast Asia. How they were received de-
pended upon both the inclination of colonial officials and the
indigenous populations and their leaders, some of whom at first wel-
comed foreigners. Where local resistance was minimal or non-exis-
tent, the Europeans dictated the terms of commerce, limited only by
practical considerations, such as how much they could get out of na-
tive populations before cooperation, and thus productivity, ceased.

For the better part of 300 years, the colonial history of South
and Southeast Asia was determined by the nature of such com-
mercial enterprises. Unlike in the Americas, there were no great
migrations of European settlers to Asia that would overwhelm
local cultures or devalue collaboration with native populations. In
pursuit of a steady supply of spices, wood, fruits, and nuts, Euro-
peans recruited native leaders as junior partners. In return for se-
curing labor and providing logistical expertise, these leaders re-
ceived highly valued European manufactured goods and many
assumed official positions in colonial governments. Whatever
benefit this intercontinental trade had for Asian societies was
minute compared to the personal aggrandizement of European
entrepreneurs and their Asian collaborators.
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Providing for European consumers was an acknowledged pre-
rogative of the colonial administration and investing entrepre-
neurs. Meanwhile, Asian suppliers, newly introduced to cash
economies and an assortment of goods they had never before en-
joyed, soon developed new tastes and appetites for goods manu-
factured in Europe. In this interplay, forest resources provided
them with a means of exchange.

The Industrial Revolution heightened European demand for
Asian and Pacific resources—first as the raw materials of industry
and then as consumer goods for an expanding and increasingly
prosperous middle class. Together, these demands well exceeded
European production capacities. Most Asian and Pacific agricul-
tural and forest products—among them, rubber, sugar cane, coffee,
cotton, tea, and quinine—could not be grown in temperate cli-
mates. Others, such as timber, couldn’t be met by degraded Euro-
pean forests.%

In their rush to appropriate for themselves (and pre-empt their
European rivals), colonial nations claimed sovereignty over territo-
ries far in excess of what their administrative staffs could manage.
As in Africa and the Americas, disparate indigenous cultures often
found themselves joined geopolitically under the same European
aegis. To deal with their extensive new territories, Europeans tried
to impose Western notions of sovereignty and property rights, ap-
proaches particularly intrusive in these predominately oral and
communal societies.

In some areas, the exponential growth of plantation agriculture
and commercial logging, both of which require large tracts of land,
dramatically altered pre-colonial societies. Securing colonial legal
access often required usurping traditional tenurial rights. Having
legally appropriated land and forest resources, the colonial states
granted extensive concessions without regard for the needs, or
often even the survival, of forest dependent communities. When
obvious overexploitation ensued, colonial extractors dismissed the
destruction. Based on their own observations of rapid tropical
growth, some no doubt believed that nature would replenish what
they took away. Others didn't care.

Colonial entrepreneurs used their military advantage to com-
mandeer what they could not easily acquire through negotiation or
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fraud. European systems of resource ownership and management
encouraged colonial officials to ignore the predominantly oral na-
ture of traditional ownership regimes. Without written documen-
tation to support their claims, indigenous communities and indi-
viduals were at a pronounced disadvantage under colonial
regimes. Centuries of established and functional tenurial systems
were usurped, often with the single stroke of a colonial adminis-
trator’s pen. With certain notable exceptions—such as the Indian
Rebellion of 1857—once the European colonialists had established
their territorial claims, few major clashes followed.

Although they claimed sovereignty over huge expanses of
land, the colonial powers were primarily interested in what they
considered the productive parts of those territories. For this reason,
other areas continued to be managed by local communities in ac-
cordance with traditional practices until they came within range of
the inexorably expanding commercial activities.

Like other European traders, British entrepreneurs and admin-
istrators initially recognized and respected indigenous legal sys-
tems of South Asia. The Napoleonic conflict, however, which pit-
ted Britain against its main economic rival, the Netherlands,
provided an impetus to experiment with wholesale legal appropri-
ation. In 1811, a much superior military force under the command
of Thomas S. Raffles invaded and easily defeated Dutch settlers on
Java. As the new British authority, Lt. Governor Raffles proclaimed
that “the proprietary rights to land in Java were vested in the sov-
ereign and thus in the European Government as the successor of
the Javanese sovereigns.”3 The sweeping usurpation of commu-
nity-based property rights in Asia had begun.

Sri Lanka

Prior to the arrival of the Europeans, the Sinhalese kings ruled
what is today the nation of Sri Lanka through a complex system of
tenurial rights. In return for their service as soldiers, artisans, or
farmers, the monarch bestowed upon his subjects the legal rights to
parcels of land. Under this system, every Sri Lankan male had the
right to a parcel of land, which he could use or manage as he saw
fit, provided he served the king as required.
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The colonial marginalization of Sinhalese people commenced
in the early 16th century, when the Portuguese arrived in search of
cinnamon and other spices. Portuguese rule, limited to coastal
areas, gave way to Dutch rule, in 1658. Although they acknowl-
edged traditional service tenure, the Dutch promoted the docu-
mentary registration of claims, called thombos, of all such land
held in their areas of control. In 1796, the British ejected the Dutch
and with the signing of the Kandyan Convention in 1815, the entire
island came under British colonial rule. Shortly after assuming
control, the British attempted to replace traditional service tenures
with “adequate pay.”?® Tenure holders protested, and eight years
later the British restored service tenures.

The conflict between the British and forest-dependent peoples
was primarily economic. At issue was coffee, the East India Com-
pany’s most profitable commodity. With demand at record highs,
expanding coffee plantations encroached into areas used for swid-
den agriculture (chena). Denounced by the Dutch as a “robber
economy,” chena drew similar protests from British planters chaf-
ing because they could not expand their coffee plantations.
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In 1840, the British Colonial Administration ruled in favor of
the planters by promulgating the Crown Lands (Encroachment)
Ordinance which abrogated undocumented community-based
property rights and declared that all “forests, waste, unoccupied,
or uncultivated land” were vested in the Crown.* Fallow chena
lands were deemed “unoccupied” and “uncultivated,” and the
crown quickly made them available to the cartel’s planters. A cen-
tury and a half later, this ordinance remains the legal foundation
for most recognized property rights in modern Sri Lanka.

India

The Ceylonese solution soon extended to India, the jewel in Eng-
land’s colonial crown. Historical records show that India’s forests
were both rich and extensive, even though they had supported
large populations of people and livestock for thousands of years.
Over the centuries, forest management systems ranging from the
simple to the complex evolved throughout the subcontinent. While
variations from place to place were great, as a rule, these systems
were local in origin. Governing forests was typically a community

Map of India
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prerogative, one seldom challenged by the maharajahs, princes,
and other authorities.

For the first century or so after Clive’s conquest of Bengal in
1757, most community-based systems survived, and the Forest Act
of 1865 stipulated that it would “not abridge or affect any existing
rights of individuals or communities.” But when the railway boom
began, the demand for wood, especially teak, skyrocketed and the
Forest Act of 1878 signed by the Governor General of India was a
strikingly different type of law. The law (most of which would be
reiterated in the Forest Act of 1927, a law still in effect nearly sev-
enty years later) paved the way for the state to assert control over
most Indian forests.

As the self-proclaimed “legal inheritors” of the sovereignty of
conquered maharajahs and other local rulers, the British essentially
granted themselves authority to appropriate whatever they
wanted. They considered the colonial state the rightful owner of
most “wastelands,” a term applied to all lands not permanently
settled, including forests. These areas were available for annexa-
tion, regardless of competing community rights.

Under the Forest Act of 1878, the colonial government could
demarcate and establish state-owned reserves and protected
forests. The government realized that it would not be feasible to
simply eliminate all customary uses of forest resources, so the Act
established procedures for recognizing certain pre-existing rights.
These often cumbersome procedures gave forestry officials wide
discretion. As a result, the degree of community usage that was tol-
erated tended to depend on the value of the resources to outsiders
and the capacity of communities to resist territorial encroachment.
A careful assessment of local customs and needs, or the carrying
capacity of the forest, rarely entered into the decision.

In practice, where local forest usage was allowed under the For-
est Act, the government usually proffered little legal protection. Use
was instead deemed to be a “privilege” granted by a benevolent
sovereign—who could, of course, easily reduce, revoke, or revise it.
The working assumption was that whatever rights or access com-
munities had to forest resources ultimately depended on the good-
will of the colonial regime. Above all, government forest policy de-
nied the legitimacy of community-based rules and institutions.
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Over the ensuing decades, “Forest Privilege Codes” were com-
piled. These specified which tribes, castes, villages, and other so-
cial organizations had access privileges to forest resources for graz-
ing or gathering. While the government aimed “to concede liberal
privileges...to communities which are reported to enjoy them,” of-
ficial documents made it clear that this was done as a “matter of
favor and not of right.” Such favors, of course, were “subject to
withdrawal at any time.”

Only in remote areas outside the colonial pale did community
systems continue to operate without serious interference. Every-
where else, colonial authorities seriously disrupted local institu-
tions and management practices, but substituted no effective mea-
sures. Gradually, on more and more of India’s forests the British
regime prevented community-based institutions from functioning.
Nor did it put viable alternatives into place. Skirmishes and out-
right rebellions became common as local communities, facing the
loss of their traditional resource base, fought to retain historical
prerogatives. But British firepower overwhelmed these deter-
mined but poorly-equipped community groups, and India’s
forests fell under the nominal, sporadic control of colonial forest
departments.

Nepal

Because of its remote mountainous setting, Nepal remained essen-
tially immune to the British colonial administration. Forced to ac-
cept British authority—but not occupation—by the Treaty of Sug-
ouli in 1816, the ruling Shah dynasty retreated into isolation. In
1846, a corrupt oligarchy assumed hegemony over what had been
isolated and self-sufficient ethnic groups. The Rana premiers, as
they came to be known, secured their power through an effective
administrative system: repressive new legislation, rigorous tax col-
lection, and forced labor. To expand their tax base, the Rana rulers
promoted the conversion of forests to farms, especially in the Tarai
and the sparsely populated southern lowlands.

The Ranas’ reclusive feudalism reigned in Nepal until the
early 1950s. Most of the ethnically diverse Nepali people were
subjugated to elites from favored castes and ethnic groups. As
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late as mid-century, approximately one third of the forests were
managed under birta tenure whereby the state granted rights to
forest resources to private individuals tax-free on a hereditary
basis.*! A full quarter of Nepal’s forests remained under Rana
family control.#

Although abusive and expropriative, the Rana regime never
had the administrative wherewithal or the financial incentive to
lead Nepal down a destructively extractive path. For most of
Nepal’s indigenous peoples, the ruling oligarchy’s reach was in-
sufficient to disrupt historical patterns of community-based forest
management. In addition, in most of the country’s commercially
viable forests, malaria was rampant.

Since Nepal was never—like India and Sri Lanka were—sub-
jected to intensive colonial extractive activities, the resources of the
semiautonomous kingdom were left to the devices of the ruling
Rana oligarchy, which used them mostly to maintain their power
and wealth rather than to maximize economic gain. It would not be
until the overthrow of the Rana regime in the early 1950s that
Nepal would enter the modern world.
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Indonesia

The British were not alone in usurping customary rights and estab-
lishing expansive claims of state ownership. Upon re-acquiring In-
donesia in 1816, the Dutch —who had never systematically ad-
dressed the issue of traditional rights—Ilet Raffles’ Java declaration
stand, merely adding that indigenous rights not “interfering” with
European sovereignty would continue to be recognized.

Over the next 50 years, that “interference” threshold would be
delineated by the now-familiar dynamic between indigenous man-
agement systems and plantation agriculture. In 1830, a new gover-
nor-general imposed an agricultural program that came to be
known as the Culture System, which essentially forced Javanese
peasants to pay their rents in government-dictated export crops.
Originally, the peasants had to plant one fifth of their land according
to the colonial mandate, but that requirement was soon upped. In
some places, peasants were so hard-pressed to meet their quotas,
which some corrupt officials increased, that they had to neglect their
subsistence crops. During the mid 1840s, famines induced by the
Culture System racked central Java and fomented popular agitation.

Map of Indonesia
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By the 1860s, unprecedented increases in Java's local population
brought shifting agriculture into protracted conflict with the ex-
panded and lucrative coffee trade. Predictably, the interests of colo-
nial commerce prevailed in the form of the Agrarian Act of 1870.
Drafted to counter the Culture System, this Act enabled private cap-
italists to lease lands from the colonial government for up to 75
years and prevented Indonesians from selling their land to non-In-
donesians (an attempt to preclude famine by assuring that Indone-
sians would retain control over enough land to feed themselves).

By stipulating that customary property rights, known in Indone-
sia as adat, would be recognized only on continually cultivated
lands, the Agrarian Act undermined previous accommodations be-
tween colonial and indigenous forest management on the Inner Is-
lands of Java and Madura. Officially authorized uses of the forest
took precedence over all traditional practices. The Dutch colonial
government could now do anything it wanted with the land under
its legal control. As colonial commerce spread into the Outer Islands,
the Act was eventually expanded to cover them as well.

The Philippines

Unlike their counterparts from the Netherlands and Britain, Span-
ish administrators recognized two kinds of private property rights
during the first 350 years of their rule in the Philippines: those held
by custom and those held by the Crown. Customary rights were
predicated on usage and possession, while portions of the royal
domain, or terrenos realengos, were bestowed by the Crown and
its authorized subordinates to colonial entrepreneurs. Soon after
the first Governor General and his entourage arrived, royal grants
of these crown lands established private estates for “deserving”
Spanish citizens.43

Debate over the legal basis of Spain’s sovereignty in its far-
flung empire in the Philippines and the Americas influenced offi-
cial attitudes toward the Crown’s ownership of land and other nat-
ural resources. The debate was prompted in part by reports of
greed and the brutality being inflicted by Spanish colonists on in-
digenous Americans. Initially hesitant, King Philip II resolved that
a similar fate would not befall the Philippine natives, and made an
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“irrevocable commitment of the Spanish colonial policy” to treat
“natives as ‘new Christians,’ [who] merited some effective guaran-
tees of their property rights. ! The various laws promulgated to
promote these guarantees, many of which also applied to non-
Christians, allowed land to be apportioned among the Philippine
colonists, but did not allow them to “occupy or take possession of
any private property of the Indians.”#>

In theory, the royal decrees provided potentially important
recognition of community-based rights. In practice, however, the
decrees were often disobeyed and ignored. Although colonial au-
thorities documented and registered individual land rights to reli-
gious orders, institutions, and corporations (legal entities treated
as “individuals”), community-based tenurial rights to ancestral
domains were seen as non-recognizable abstractions. Indigenous
communities, thus, had no documentary existence and were un-
able to secure recognition of their rights. Meanwhile, Spanish colo-
nials, as well as native and Chinese mestizo elites, regularly
usurped community-based rights.

The Spanish colonial government was continually bedeviled
by confusion and unrest over the nature and extent of land rights.
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The legal significance of land registration, for example, was never
conclusively resolved. Land laws consisted of “numberless single
decrees forming a casuistical, disconnected, complicated and con-
fused mass.”# Further complicating the situation, the Spanish ad-
ministration failed to keep systematic records.*

Most ancestral domains in the Philippines, like those in other
Asian colonies, remained beyond colonial control. The farther from
Manila, Cebu, or other colonial centers, or the lower the perceived
value of the land, the greater the likelihood that indigenous pat-
terns of resource allocation would remain intact. But the security
provided by distance or isolation lasted only as long as the forces
of technology, population growth, and material acquisitiveness
stayed at bay. Under the impetus of lucrative plantation agricul-
ture, especially sugar cane and tobacco, colonial rule spread
throughout the islands.

In the late 1820s, Manuel Bernaldez, a high-ranking colonial of-
ficial who had spent 17 years in the Philippines, noted that the In-
dians of the villages typically provided proof of their customary
property rights by evidence of tradition and the depositions of wit-
nesses. Claiming that customary rights prompted controversy and
litigation, Bernaldez called for the Crown to oblige all the villages
and private individual landowners to acquire official documenta-
tion of their ownership.*® Indigenous peoples who didn’t secure of-
ficial documentation would not have their ancestral-domain rights
recognized and would become squatters on Crown lands.

Seventy years later, colonial administrators in Manila resorted
to Bernaldez’s ploy in a last-ditch attempt to address the wide-
spread resentment caused by the spread of plantation agriculture
and confusion over the documented-property regime. The pream-
ble of the Royal Decree of February 13, 1894 (known as the “Maura
Act”) declared that it would “insure to the natives, in the future,
whenever it may be possible, the necessary land for cultivation, in
accordance with traditional usages.” Article 4, however, revealed a
different purpose, providing that undocumented property rights
would revert to the colonial state. Those with land-title applica-
tions pending had one year to document their claims. No exten-
sions were allowed, and any titles issued after April 17, 1895,
would have “no force and effect.”
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The Maura Act highlighted the colonial regime’s insensitivity to
the plight and potential of the colony’s poor rural majority. By em-
powering colonial officials to deny legal recognition of community-
based property rights, the Maura Act reneged on Spain'’s three-cen-
turies-old (albeit largely ignored) commitment to respect such
traditions, thus disenfranchising several million rural farmers.

To the great majority of the rural poor, the very idea of a docu-
mented land title was foreign and the Maura Law was incompre-
hensible. Most of the few who acquired legal titles had collabo-
rated with and prospered under the colonial regime, and these
so-called caciques often laid claim to more land than they had a le-
gitimate right to. In many cases, peasants who had been using land
for generations, but had not known or cared about documentary ti-
tles, were suddenly confronted by influential people invoking
colonial law and claiming their land. Many people surprised by
this legal change were forced to flee their ancestral areas or became
tenants.?

Two years after the Maura Law was enacted, the first revolu-
tion against colonial rule in Southeast Asia erupted in the Philip-
pines, partly because of inequitable allocation of legal rights to nat-
ural resources. In 1898, before the revolution had played itself out,
the United States acquired the Philippines as a result of the Span-
ish-American War.®® Despite strong anti-imperialist sentiment in
the U.S. Congress and the popular press, the new colonial admin-
istration, encouraged by domestic agricultural interests, main-
tained the inequities that resulted from the Maura Act. A fire in
Manila in 1897 tat destroyed the main repository of documents
pertaining to land titles and claims undermined what few legal
rights had been recognized.

To justify and perpetuate the expropriations based on the
Maura Act of 1894—and hence their own holdings—the U.S. colo-
nial government devised and promoted a legal myth now known
as the “Regalian Doctrine” (from the adjective “regal”). According
to thi. fabrication, Ferdinand Magellan appropriated every Fil-
ipino forebears’ sovereignty and property rights when he planted
a cross on a small island in the middle of the archipelago in 1521.
At that moinent, every native in the still- unexplored (not to men-
tion unconquered, as Magellan would soor attest with his life)
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archipelago technically became a squatter, bereft of legal rights to
land or other natural resources.

The mythical Regalian Doctrine provided the new colonial
regime with a convenient legal pretext for claiming ownership of
more than 90 percent of the Philippines’ total land mass. It likewise
nurtured the largely unrealized hope of senior U.S. colonial offi-
cials who believed that they could lure U.S. corporations—espe-
cially sugar-cane-growing enterprises—to the Philippines by pro-
viding them with legal rights over large tracts of fertile land.>! A
ruling by the U.S. Supreme Court in 1909 which refuted the Re-
galian Doctrine (see Box 5), meanwhile, was essentially ignored by
the Manila-based regime.

Box 5. The U.S. Supreme Court v. the Regalian Doctrine

The Regalian Doctrine was legally refuted in a 1909 U. S. Supreme
Court decision, Carifio v. the Insular Government., Written by Oliver
Wendell Holmes for a unanimous court, this decision affirmed that
land occupied in the Philippines since time immemorial was never
legally public land. Holmes emphasized that even if Spain refused to
recognize the undocumented community-based property rights of in-
digenous occupants, it did “not follow that, in the view of the United
States, [they] had lost all rights and [were] mere trespasser[s].” On the
other hand, Holmes went on to chasten those who interpreted the
Maura Law as being “the confiscation of a right” by opining that the
Maura Law merely “[w]ithdrew the privilege to register rights.”

Holmes considered the Regalian Doctrine repugnant, noting that
the argument “seems to amount to a denial of native titles...for the
want of ceremonies which the Spaniards would not have permitted
and had not the power to enforce.” He was shocked that the U.S.
government:

was ready to declare that “any person” did not embrace the in-
habitants of [Carifio’s home province of] Benguet, or that it
meant by “property” only that which had become such by ccre-
monies of which presumably a large part of the inhabitants never
had heard, and that it proposea to treat as public land what they,
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Box 5. (continued)

by native custom and by long association—one of the profound-
est factors in human thought—regarded as their own.?

The Carifio decision has never been overruled or reversed, and it
remains good law in the Philippines. Even so, U.S. colonial officials
and their successors in the Philippine Republic have ignored it in
favor of the historically and legally flawed Regalian Doctrine for
more than 80 years.

Notes

a. United States Report, 212:449.

b. See generally Dante B. Gatmaytan, “Ancestral Domain Recogni-
tion in the Philippines: Trends in Jurisprudence and Legislation,”
Philippine Natural Resources Law Journal 5:43-90, 1992.

Thailand

Although their country was never actually occupied by the Euro-
peans, Thai rulers adopted the mentality of the colonial powers
when it came to managing forests. Like European colonial powers
in neighboring regions, Thailand (called Siam until 1939), profited
from exploiting its timber resources. A commercially active and
relatively centralized state, Thai leaders early on saw the opportu-
nity to trade forest resources, especially high-quality teak, with
Britain and other countries for manufactured goods. In this regard,
Thailand took the path its neighbors would take nearly a century
later after they became independent.

Commercial forestry in Thailand began in the mid-19th century
and continued to expand as roads and railways were built. The
monarchy in Bangkok became alarmed when local princely states,
working with British foresters across the border in Burma,% com-
mercially exploited the most productive teak forests. In these trans-
actions nothing came into the royal coffers, and such streaks of in-
dependence chafed. During the last decade of the nineteenth
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Map of Thailand

century, King Chulalongkorn ended these partnerships by pro-
claiming the monarchy’s legal ownership of all land.>

Since centralized control requires a supporting bureaucracy and
legal system, numerous laws were enacted to ensure that the state
profited from the teak trade of the late 1890s. In 1896, the Royal
Forestry Department was established. Soon after came enactment of
the Forest Protection Act, the Teak Trees Protection Act, a law pro-
hibiting the unauthorized marketing of timber, and another out-
lawing teak extraction unless duties and royalties were paid.>

Initially, as in the Philippines, Thailand’s assertion of legal control
over forest resources did not keep most local farmers from acquiring
property rights pursuant to customary norms requiring de facto occu-
pancy and cultivation. In 1901, however, King Chulalongkorn for-
mally introduced the Western concept of documented individual pri-
vate ownership in a new law that also distinguished “factual
occupancy from ownership, and...created a system in which no pro-
tection [was] given to occupancy but only to ownership.”>

The 1901 law resulted in both confusion and injustice. Bangkok
elites took advantage of their connections and proximity to the cen-
tral government to procure ownership documents for land long
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cultivated by rural farmers ignorant of the new law and, hence, of
the need for documentation. For several decades the sheer size of
the kingdom'’s arable land area, its low population density, and the
customary mobility of Thai farmers mitigated social discord. But
simmering disputes ignited when the Forest Act of 1941 redefined
forest as “land which has not been acquired by any person under
the land law.” (Section 4(1)). Farming in such areas denominated as
the Pah Sa-nguan (roughly, public forest land) was legal only if it
followed stringent dictates from the Royal Forestry Department.
Not surprisingly, most existing community-based agroforestry and
forest management systems violated these rules.

From the perspective of forest preservation, the most detrimen-
tal aspect of the 1941 legislation was its implication that the Pah Sa-
nguan could be diminished as farmers established or were granted
titles over “unclaimed” forest land. The functionally negative defi-
nition created incentives for entrepreneurs and landless farmers to
migrate into previously forested areas and establish claims. In the
wake of World War II, poverty, land speculation, and population
pressures generated a surge of legal claims over the nation’s forest
lands, particularly in the sparsely-populated northeast.

The Rise of Asian Elites

An inevitable consequence of centuries of lucrative trade in
minerals, timber, exotic agricultural crops, drugs, and spices, was
that increasingly powerful groups of privileged Asian elites were
formed. At first, only aristocratic or otherwise politically con-
nected settlers and entrepreneurs profited from the European-con-
trolled colonial commerce. But, over time, traders and community
leaders—generally Chinese or from dominant ethnic groups—
were absorbed into the expanding circle of wealth. Slowly, these fa-
vored few grew more wealthy (especially in relation to other na-
tives) and coalesced into local oligarchies. Like European colonials,
Asian oligarchies flourished primarily at the expense of the rural
poor by exploiting their resources and land and ignoring or usurp-
ing their community-based rights.

The progression from subordinate to junior partner and, ulti-
mately to sovereign nation-states was enhanced by a steady in-
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crease in volumes of trade and profit. By the early 20th century, ad-
vances in technology and transportation made extraction and
plantation enterprises highly lucrative. While agricultural tycoons
expanded their holdings, generally at the expense of nearby small-
holders, timber concessionaires relocated their operations from de-
graded forest to unexploited tract. Frequently, migrations of scat-
tered populations of displaced indigenous peoples resulted.

Given abundant forest holdings and steady and growing de-
mand from the colonizing countries, the concession system contin-
ued to prosper until the worldwide depression of the 1930s. But be-
fore the depression had run its course, World War II erupted and
the Japanese army occupied many parts of mainland and insular
Southeast Asia. To an area already beset by declines in revenues
and the deterioration of infrastructure, the War brought wide-
spread social and economic upheaval. In its wake went 400 years of
colonialism.
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III.

CONTEMPORARY OVERVIEW:
THE LEGACIES OF STATE
OWNERSHIP

World War II hastened the demise of the colonial system in South
and Southeast Asia. Oppressive occupation by the Japanese mili-
tary transformed predominantly intellectual independence move-
ments into direct action. Under European domination, narrow but
powerful cartels of indigenous elites had flourished, but the war’s
cessation of European trade spurred many to join organized resis-
tance movements and lay the foundations of the elite/military al-
liances that continue to dominate some countries in the region.

After the war, financially strapped and physically decimated
European powers were hard pressed to simply rebuild themselves,
much less to attend to distant Asian colonies. Pleas to reclaim
colonies that could not be protected fell on unsympathetic ears. Al-
though some European powers, particularly Britain and France,
would cling to their pre-war empires for as long as possible, inde-
pendence was a foregone conclusion. The only questions were
when and under what terms. By 1950, those questions had been
largely answered in Asia—with varying degrees of bloodshed, bit-
terness, and even some goodwill.

The New Colonialists

Even though most Asian elites protested colonialism, after inde-
pendence they and their successors preserved most of the legal in-
equalities and inertia of the colonial systems from which they had
benefitted. For the most part, the colonial states simply converted
into nation states with virtually identical bureaucracies and many
of the same officials, although in some countries the military as-
sumed greater prominence.
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Retained in spirit, and largely in letter, were the inequitable
colonial legal systems overlaid with progressive-sounding consti-
tutions. Foremost among these—as far as community-based forest
management is concerned—were colonial/national laws regard-
ing the ownership and use of natural resources. Indeed, in many
respects, existing national laws are more hostile to the rights,
claims, and aspirations of forest dependent peoples than were their
colonial predecessors. The nationalization of forest areas, mean-
while, has had disastrous results, especially in areas under com-
munity-based management.

Indonesia

Nowhere in Southeast Asia has the colonial mentality—favoring
centralized retention of legal power and authority over local re-
sources and management practices—remained more pervasive
than in Indonesia. The size of the nation’s forest lands and their
immense profit-making potential undoubtedly help perpetuate the
state’s all-inclusive claim of ownership over forest resources.

The New Order government that emerged in 1965 after bitter
civil strife has systematically limited the rights of local communi-
ties, non-governmental organizations, labor, and other social sec-
tors to organize themselves for either economic development or
political participation. In addition, neither the legislative nor the
judicial branch provides effective checks on the ruling oligarchy’s
power. Some nascent, hopeful developments aside, community-
based forest management continues to be under-utilized.

Under the Indonesian constitution, the national government
retains authority and responsibility for those “branches of produc-
tion, which are important for the State and which affect the lives of
most people.” Invoking this authority, the Basic Forestry Law of
1967 empowers the Ministry of Forestry to “determine and regu-
late legal relations between individuals or corporate bodies and
forests, and deal with legal activities related to forests.” The power
extends over roughly 143 million hectares now classified as public
forest land.

These forests also support the wide-ranging authorized and
unauthorized activities of large timber companies, migrant cultiva-
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tors, small-scale gold-panners and others. Since none of them
holds secure rights to forest resources or has any way to exclude
others, especially in remote areas, the resulting de facto “open ac-
cess” situation provides compelling opportunities to deforest and
degrade.%

Some who stake claims, especially wealthy and technically so-
phisticated logging firms and other concession-holders, receive the
state’s imprimatur, which includes legal rights to exploit particular
forest territories and resources, and the state stands ready to en-
force their rights. Forest dwellers without state support can appeal
only to community-based rights, which are often ignored outside
the community, and attempt to defy the government-sanctioned
intrusions.

Indonesia’s commercial logging boom was precipitated by the
implementing regulations of the Basic Forestry Law and the Law
on Foreign Investment (both passed in 1967). In their wake, the tra-
ditional adat tenurial rights of millions of forest-dwelling and
forest-dependent people in Indonesia’s Outer Islands have been
steadily subordinated to the profits of a relatively small number of
commercial firms and state enterprises or, for conservation pur-
poses, to the Ministry of Forestry. The “legal” disenfranchisement
of forest communities is reflected in government policies that di-
vide forest-dependent peoples into two groups. The perambah
hutan or “forest squatters” are recent arrivals, while the masyarakat
terasing, or “isolated communities,” are the traditional forest-
dwellers with long tenure on the land who—according to the na-
tion-state—need to enter the mainstream of Indonesian economy,
culture, and society.

The Basic Agrarian Law of 1960, itself a continuation of the colo-
nial policy first spelled out in the Agrarian Act of 1870, does recog-
nize customary law as the basis for national land law.5 But this law
is largely irrelevant to tracts classified as forest area under the pro-
visions of the Basic Forestry Law. Few rural communities under-
stand national laws and legal procedures. Most people have never
heard of the Basic Agrarian Law58 and—small wonder—even fewer
have registered their customary rights according to its provisions.

A 1987 study in Irian Jaya province concluded that the process
for official registration of adat tenurial rights in the central highlands
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was generally invoked at the instigation of land speculators from
outside the community buying lands held under adat as insurance
against subsequent claims by other adat claimants to the same par-
cel of land.” In addition, like the Basic Forestry Law, the Agrarian
Law notes that community-based customary law “applies to the
land, water and air as long as it does not contradict national and State
interests” (emphasis added). Given this convenient legal rationale
for overriding customary rights within a forest concession or pro-
tected area, the government routinely interprets the Basic Forestry
Law as superseding the Agrarian Law in designated forest areas.

According to national law, tenurial rights to forest resources are
determined by a classification scheme that recognizes community-
based property rights, but the only tenurial right formally granted
in any of the 30 million hectares of protected forests is to collect rat-
tan. More generally, because traditional adat rights are usually rec-
ognized by national law only to the extent that they do not conflict
with officially authorized uses of the forest, once the tide of state-
sanctioned development reaches the region or resource in ques-
tion, community-based rights are typically usurped. The Ministry
of Forestry grants 20-year exploitation rights to private or state-
chartered corporations, and indigenous peoples in particular often
find themselves dispossessed. Outside entities are given “the right
to exploit the forest in a designated forest area, through cutting of
timber, regenerating and caring for the forest, and processing and
marketing forest products...on the basis of conservation and sus-
tainable production.”6?

Also impinging on community rights are the grants some Asian
businessmen hold jointly with foreign firms. After being recom-
mended by the provincial Governor,5! applications and renewals are
approved by the Ministry of Forestry. As of 1991, some 580 conces-
sions averaged roughly 105,000 hectares each. Together, they cover
about 60 million hectares, or 31 percent of the country’s land.62

Another tool for expropriating traditional rights was intro-
duced in 1990, when the Ministry of Forestry began offering Indus-
trial Timber Plantation Rights to private or state firms and to offi-
cially recognized cooperatives. Recipients get a term of 35 years
plus one growing cycle of the dominant species, and they can culti-
vate and harvest plantation timber on “unproductive” areas of per-
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manent production forests. These concessionaires will, if current
plans hold, develop some 4.4 million hectares of state forest lands
by 1999.% This ardent pursuit of commercial forestry will further re-
duce national forest patrimony and further marginalize upwards of
60 million Indonesians who depend directly on forest resources.

Thailand

As in Indonesia, the military has long been the dominant polit-
ical influence in Thailand. The Thai military, however, has not as-
serted direct control over day-to-day life and, for reasons not de-
finitively understood, Thailand benefits from a more vibrant and
developed economy than Indonesia.

Although the prospects for a new and more democratic gov-
ernment are promising, decades of narrow control have stymied
efforts to identify and develop equitable laws and policies on com-
munity-based forest management. The Royal Thai Government,
acting primarily through the Royal Forestry Department, still un-
dervalues the conservation efforts of forest dwellers and many
other rural resource users. Indeed, it has reclassified occupied
areas within the Pah Sa-nguan as protection forests, plantation
forests, national parks, and wildlife sanctuaries. People living in
these areas are statutorily denied any recognition of their tenurial
rights, making them legally vulnerable to eviction.

The most important legislation bearing on ownership of nat-
ural resources continues to be the Land Code of 1954. According to
this law, anyone occupying a parcel of forest land as of November
30,1954, was eligible to receive a claim certificate, referred to as Nor
Sor 1, that could then be upgraded to one of three options:

® a certificate (Nor Sor 2) that authorizes temporary occupation
of the land;

® a certificate of utilization (Nor Sor 3) that establishes that the
person named in the document is actually occupying and
cultivating theland; or

* a title deed (Nor Sor 4 or Chanode) that acknowledges private,
individual ownership or fee simple absolute. (Sections 1, 3,

and 58)
£



BALANCING ACTS

According to Section 5 of the Land Code’s promulgating act,
claimants had 180 days to give notice of possession to a desig-
nated local official. Anyone who didn’t do so was “deemed to
have abandoned his right to possession,” and the government
could reallocate such “abandoned” land as it saw fit. As hap-
pened in the aftermath of the original land law, most provincial
farmers knew nothing about the new law and so failed to give
timely notice.

In 1961, a new military government responded to a growing
deforestation crisis driven in many instances by migration, by de-
creeing that at least one half of Thailand’s total land cover was to
be permanently retained as public forest lands. Three years later,
the National Forest Reserve Act provided the legal basis for setting
aside these forest reserves. According to the 1964 Act, “within the
national reserved forest, no person shall hold or possess the land,
develop, clear, burn the forest, cut timber, collect forest produce or
cause any damage” without authorization from the Director-Gen-
eral of the Royal Forestry Department. Violators risked imprison-
ment for up to five years and fines up to 50,000 bakt (US$2,000).54

When the 1985 National Forestry Policy reduced the portion of
the kingdom to be legally classified as forested to 40 percent, the
Royal Forestry Department was authorized to classify slightly
more than 20 percent of the Pah Sa-nguan as non-forest. The Agrar-
ian Land Reform Office received legal jurisdiction over most re-
classified areas and it was empowered to issue documentary titles
to occupants or landless farmers.%

Although the 1985 policy technically met the proportionality re-
quirements mandated by the National Forest Reserve Act, forest
cover in many areas was greatly overstated and the policy had little
local impact. To help achieve the 40 percent objective, the Royal
Forestry Department devised a five-year resettlement program
known as the khor jor kor, which allowed commercial reforesting of
degraded forests, particularly in the northeast.% But an estimated
4.5 million people, many of them from hill tribes outside of the Thai
mainstream, already occupied the targeted areas. Lacking any rec-
ognized rights to the lands that many had inhabited for generations
and unfamiliar with national land laws, these tribal people were at
the mercy of the modern nation-state. In 1991, the military began to
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evict them in accordance with the khor jor kor program, though pub-
lic outcry and resistance resulted in a moratorium.5” Abuses by se-
nior Thai government officials who manipulated the Agrarian Land
Reform Office in order to obtain documentary titles over areas pre-
viously classified as forest, meanwhile, erupted into a public scan-
dal that culminated in the resignation of the prime minister and his
entire cabinet in July 1995.

As of mid-year 1995, the government has not yet passed any
community forestry law. An official draft of a proposed law called
for the establishment of processes by which communities, except
those in areas designated as conservation/protection forests, could
gain some security of tenure over their local resources. Alternative
legislation drafted by a coalition of non-governmental organiza-
tions provides for broader recognition of community-based rights.
This widespread sentiment was captured in the 1992 Declaration of
the Customary Rights of Local Communities by Thai NGOs which
proclaimed that community-based rights “shall be recognized...as
part of the law and national policy.”

Whatever legislation, if any, is ultimately enacted is likely to re-
flect the Thai Forestry Sector Master Plan’s long-term goal that
“rural people will have their rights restored to manage and use the
forests.” The Plan also calls for forest land reform that “will enable
the villagers to acquire or to have legal control over the land they
have [used] for many years.”%°

The Philippines

The Philippine government, through its Department of Environ-
ment and Natural Resources, has sole authority to allocate legal
rights to use and manage public forest resources. Its policy accords
fully with that of its colonial predecessors, who since the Maura
Law was enacted in 1894, have insisted that all occupants of classi-
fied “public” forest lands are squatters, regardless of their length of
occupancy.

The Philippine government claims ownership of more than 60
percent of the nation’s total land area of 30 million hectares. As of
1994, nearly half of that total was either formally classified as “pub-
lic” forest or is unclassified and legally presumed to be forested.”
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Most of these areas are in the mountainous interiors of the nation’s
twelve largest islands, especially Luzon and Mindanao.

As in Thailand, the size of the public forest zone does not corre-
spond to actual forest cover. The World Bank estimated in 1989 that
only six million hectares contained “any significant tree cover,” and
that only one million hectares of “productive, old growth forest” ex-
isted.”! The government maintains that about a fourth, i.e., 7.5 mil-
lion hectares, of the nation’s land mass is still forested.

Estimates of the number of people living within the public for-
est zone are equally controversial. Throughout the 1980s, official
government estimates had hovered around one million. But a
study conducted by the University of the Philippines at Los Bafios’
Center for Policy and Development Studies (1986) paints a dra-
matically different picture. Using official census statistics, it con-
cluded that as of 1980 more than 14.4 million people resided in up-
land forest zones.”? Assuming an annual population growth rate of
2.5 to 2.8 percent, an estimated 24 million people reside in upland
forest zones as of 1995.73

Exactly how many hectares of forest are covered by commu-
nity-based property rights is unknown. In 1988, the Department of
Agrarian Reform pegged ancestral domains at about six million
hectares.”* Whatever their actual extent, these domains include
much, if not most, of the nation’s remaining forests.

Ancestral domains are defined in the Comprehensive Agrarian
Reform Law of 1987 as including, but not limited to, “lands in the
actual, continuous, and open possession and occupation of [an in-
digenous] community and its members.” (Republic Act No. 6657,
Section 9). The same section provides that “[i]n line with the prin-
ciples of self-determination and autonomy, the systems of land
ownership, land use, and the modes of settling; land disputes of all
these communities must be recognized and respected.” The 1987
Act also calls for the identification and delineation of ancestral do-
mains but provided no mechanism or funding for this task.

The Philippines’ system of land classification that was estab-
lished early on by the U.S. colonial regime persists and remains the
primary legal impediment to the recognition of ancestral domain
rights within the public forest zone. Under the current law on land
classification, classified “public” forest land cannot become pri-
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vately owned. Instead, the government can recognize or grant pri-
vate ownership rights only on “public agricultural” land.

The Forestry Bureau has long possessed the legal power to clas-
sify land as “agricultural”—a designation that basically allows for
a private, individual title to be issued over the area. But the bene-
fits of agricultural classification are enjoyed almost exclusively by
those with the administrative and legal means to apply for private
titles. For the nation’s poor rural majority, the task is daunting if
not impossible.

Further, the classification of public land as “agricultural” and
its subsequent certification as “alienable and disposable” is not
based on its overall biophysical characteristics. Instead, an arbi-
trary criterion established in 1975 proscribes such certification of
any land with a slope of more than 18 percent.”> The 18-percent
slope rule is, in turn, predicated on the unscientific assumption
that the Philippines’ environmental stability depends on retaining
approximately 45 to 50 percent of the nation’s total land area for
forest purposes.” The World Bank’s 1988 study on Philippine nat-
ural resource management directly challenged this assumption
about forest land use from both environmental and economic
viewpoints.”

This same study concluded that “the main distinctions be-
tween alienable and disposable and forest land are legal and bu-
reaucratic, not geographic.””® In other words, the “classification
methodology” was designed “to insure that sloping land (and any
other land currently remote from markets), whatever its current
land use practices, will be classified as unsuitable for agriculture
and remain in the public domain.””?

Disdain for the 18-percent slope rule is shared by people living
in the public forest zone. As a result, one of President Ferdinand
Marcos’ last decrees was a 1985 directive to the Forestry Bureau al-
lowing for the reclassification and certification of land in the
provinces of Cebu and Benguet, regardless of the degree of slope.8°
Politically, Marcos hoped to shore up support in two densely pcp-
ulated provinces where large numbers of people occupied classi-
fied—but largely denuded—public forest areas. It was his failure
in that election that ultimately brought about his downfall in Feb-
ruary 1986.
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The collapse of the Marcos regime, did not mean the end of the
18-percent slope rule and other decrees that usurp the community-
based property rights of people living within the classified forest
zone. Indeed, though various community forestry programs have
emerged during the past two decades, people in the classified for-
est zone still live unde legal threat of arbitr.ry eviction, as stated
in the Forestry Code of 1975.

Sri Lanka

The limited data on the current extent and condition of Sri Lanka’s
forests are generally unreliable. But records do indicate that at the
turn of the century, 70 percent of the country was forested and that
by 1961 forest cover had shrunk to 44 percent.8! The most recent
survey of forest resources, conducted between 1982 and 1985, re-
vealed that between 1956 and 1983, some 41,500 hectares of natural
forests were disappearing each year primarily at the hands of
smallholder farmers and fuelwood gatherers. Since then, forest
loss is estimated to be between 30,000 and 58,000 hectares per year,
leaving less than 24 percent of the nation still forested.?

Most of Sri Lanka’s remaining forests are located in the agricul-
turally dominant dry zone that covers the northeastern three quar-
ters of the country. Approximately 30 percent of the dry zone is
forested, including 900,000 hectares in natural forest and over
100,000 hectares in plantations. Only about 8 percent of the wet
zone (150,000 hectares) is still forested, down from 250,000 hectares
in 1956. This small and shrinking wet-zone forest accounts for
much of Sri Lanka’s biodiversity: 94 percent of its enclemic woody
plants and 75 percent of its endemic animals.%

Since climate constrains forest growth in the dry zone, the Sri
Lankan government wisely does not promote extractive commercial
forestry there. Instead, it has set aside many natural forest areas for
conservation purposes. As of 1985, some 359 forest reserves and pro-
posed reserves encompassed 2.52 million hectares (37 percent) of the
nation’s land area. These reserves are under the legal jurisdiction of
the Forest Department of the Ministry of Lands, Irrigation, and Ma-
haweli Development. The Department of Wildlife Conservation
oversees an additional 747,528 hectares of nature reserves.#

60



THE LEGACIES OF STATE OWNERSHIP

Although the Sri Lankan government is conservation-minded,
it also perpetuates colonial era attitudes by persistently and indis-
criminately blaming local peoples for forest degradation. As in
Southeast Asian countries, the chief scapegoat is swidden agricul-
ture (chena), which supports farmers on nearly 1.2 million hectares,
or about 18 percent of the nation’s land mass.®

The Sri Lankan government's official attitude toward chena is re-
flected in its 1991 report to the United Nations Conference on Envi-
ronment and Development. While acknowledging that chena pro-
duces nearly 80 percent of the country’s rainfed grains and
vegetables and provides livelihood for about 250,000 families, it de-
scribes the practice as “disastrous” and asserts that “the decline in the
area and the quality of the forests in the country [is] due mainly to
shifting cultivation, illicit felling of trees, and encroachments.”# Asin
other countries, Sri Lankan authorities rarely distinguish between
long-term occupants and recent encroachers—between those who
practice sustainable methods of shifting cultivation and those who
mine the land. To halt the alleged forest vandals, the use and occupa-
tion of all forest and nature reserves is prohibited by statute. Without
a permit, it is illegal to trespass in forest reserves, to clear lands, or to
gather forest products. Upon conviction, violators face up to five
years’ imprisonment and substantial fines.#” Implicitly acknowledg-
ing the impotence of this law, Emergency [Forest] Regulations of 1992
reiterated its provisions and upped the ante to a maximum of 10
years’ imprisonment and a 500,000 rupee (US$10,200) fine.

India

Unlike in Sri Lanka, where post-independence deforestation re-
sulted primarily from growing populations seeking to meet house-
hold needs, the deterioration of India’s forest resources was accel-
erated by the government’s active promotion of industrialization.
In the two decades after World War II, the new nation tried to be-
come an important player on the world stage. But while Indian
lawmakers reformed colonial-era laws concerning agricultural and
industrial property, they left the Indian Forest Act of 1927 essen-
tially untouched. As a result, paper mills and plywood manufac-
turers became the primary beneficiaries of government forests. To
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promote a revenue-generating commercial forestry sector, the gov-
ernment also encouraged monoculture plantations, especially of
eucalyptus and Caribbean pine.

During this period of state-sponsored national development,
swelling and increasingly marginalized rural populations were left
to meet their daily needs on steadily smaller and less productive
forest areas. These deforestation pressures also contributed to—
and were exacerbated by—the increasing encroachment of agricul-
ture onto forest lands. These encroachments were periodically le-
galized (or “regularized”) by state governments seeking political
dividends.

Even though the colonial-era distinction between “rights” and
“privileges” was never spelled out in the Forest Act of 1927, that
distinction has survived in official documents and court decisions.
The working assumption is that whatever access communities
have to forest resources depends ultimately on government’s good
will, a point frequently hammered home in the state forest manu-
als. While the government has made it a point to “conced[e] liberal
privileges...to communities which are reported to have enjoyed
them,” as the Gujurat Forest Manual puts it, the concession is a
“matter of favour and not of right,” and such favors “are subject to
withdrawal at any time. "%

This condescending tone is compounded by the Indian Forest
Act’s spelling out of elaborate—and often inappropriate—proce-
dures for the demarcation of reserved forest lands and the settle-
ment of “rights.” Such approaches have proven cumbersome and
are often alien to the settings where they have been put into play.
They are also given to inconsistent application and minimal obser-
vation. Given the illiteracy rate and lack of national and state-level
legal sophistication in many forest-dependent communities, cur-
rent rules of notice, appeal, and settlement provide only the
slimmest protection against the arbitrary extinction, diminution, or
reallocation of rights.

For example, the Forest Act technically requires forestry offi-
cials to notify the affected population when an area is reserved, but
the notification process is frequently poorly conducted, and the
privileges conferred are rarely published or made widely known.
As a result, according to a 1987 government survey, only a small
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percentage of a sample of tribal peoples had any inkling that they
had rights to collect limited timber or to graze their animals on for-
est land. Others believed that they were forbidden to use the forest
at all, while the vast majority had no idea what their rights were.?°
The criminalization of traditional practices is so widespread that
many forest dwellers continue to assume that they are breaking the
law whenever they enter the forest.

Official settlement procedures give forest officers wide discre-
tion in monitoring practices within a forest area. Thus, the type of
concession a community receives depends more upon its political
strength or capacity to resist encroachment than upon the careful
weighing of custom, local needs, or resource conditions. Also as in
most tropical forest countries, low salaries make forest officials
vulnerable to bribes and other forms of corruption.

Perhaps most alarming, giving privileges to local communities
has not kept government from granting them to others as well, and
outside interests commonly so deplete or monopolize the re-
sources that the original privileges of the forest-dependent com-
munities become meaningless. Nowhere is this more evident than
in commercial logging concessions: on occasion the government
has allowed contractors to clearcut large swaths of forest, leaving
forest-dependent populations with pre-existing privileges only
what they can glean.0

Since politicians and governments maintain that forest
dwellers have no rights or privileges to be safeguarded, the forests
are frequently used as demographic safety valves and low-cost are-
nas for development activities requiring large tracts of land. This
approach often leads to the displacement of forest populations by
large-scale development projects—such as the widely criticized
Narmada River dam project in central India.?! Typically, nobody
makes much effort to assess the value of traditional practices or to
find suitable alternatives, especially if the displaced populations
are politically or socially marginalized.

In many parts of India, a long history of bureaucratic interven-
tion has eroded customary rules and institutions. Deprived for
decades of the authority to protect traditional areas, to punish, or
to exclude outsiders, many forest communities have completely
forgotten that any domains belong to them by usage.? In the re-
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sulting power vacuum, individuals vie for any extractible re-
sources and come to think of themselves as poachers.

The ongoing destruction of India’s forests in the nearly half
century since independence has prompted several re-evaluations
of the legal framework that has facilitated deforestation. Until re-
cent interest in joint forest management emerged, most official
statements on deforestation argued for toughening treatment of
local populations and further reducing their access to forest re-
sources. The National Forest Policy of 1952, for example, con-
demned the notion that “neighboring areas are entitled to a prior
claim over a forest and its produce” and warned against meeting
local needs at the expense of the nation. Numerous government re-
ports in the 1970s—and even into the 1980s—insisted that tighten-
ing "“concessions and privileges” granted to rural populations was
essential to protecting the “national interest.”

Nepal

Inspired largely by India’s successful struggle for independence,
popular uprisings against the Rana regime broke out in Nepal in
the late 1940s, and open rebellion followed in November of 1950.
After a brief but decisive battle, the Shah monarchy was able to re-
claim full constitutional powers in 1951.

Over the next 10 years—a decade of considerable social unrest
and political instability—Nepal experimented with various democ-
ratic reforms. Although promised earlier, parliamentary elections
were finally held in 1957. But the quickfire pace of change was eco-
nomically and culturally unsettling in a country just emerging from
over a century of seclusion. At the height of the unrest in 1959, mar-
tial law was declared, and the new parliament was dissolved.

Before its dissolution, however, the Nepalese Parliament did
pass the seminal Private Forest Nationalization Act of 1957, which
abolished private ownership of forests. Pushed by donor countries
and British forestry advisors, the Act sought to counteract growing
demands for forest products, which—combined with ineffective
management—had put heavy pressures on forest resources.

Good intentions notwithstanding, the Private Forest National-
ization Act is widely thought to have spurred the wholesale con-
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version of forests to farmland and a corresponding disregard for
local forest protection.?® Since the Act offered no compensation for
soon-to-be deprived landowners, many purposely deforested so
their holdings wouldn’t be nationalized.* In addition, corrupt vil-
lage elites bribed poorly-paid government surveyors to acquire
rights to land that should have become nationalized forest. That
said, much of Nepal is beyond the reach of Forest Department pa-
trols, so the Act’s overall effect is hard to gauge. Reports continue
to surface of villagers who still have not even heard of the 35-year-
old act.

The declaration of martial law and the establishment of the
panchayat (council) system in 1959 brought a radical change in
daily life. The panchayat system, a partyless but culturally rooted
form of government, was comprised of a hierarchy of councils that
extended from the village to the national level. In many ways, it
represented a return to the traditional localized community gover-
nance so familiar throughout much of Nepal'’s history. In this tra-
dition, popular participation has no place and power rests mostly
with local elites.

The next several years saw a consolidation of central power ac-
companied by some disjointed legislative attempts to reform nat-
ural resource management policy. Strict usage-restriction laws re-
inforced the perception that government is an adversary in the
management of local forest resources. Indicative of the govern-
ment’s hard-line attitude toward violators is Section 7 of the Forest
Preservation (Special Arrangement) Act of 1967, which empowers
district forest officers and guards to shoot anyone, below the
kneecap, who imperils the life or health of forest officials, a provi-
sion which still exists.

In Sum

In keeping with their colonial legacies, South and Southeast Asian
nations continue to adhere to Western legal doctrines and princi-
ples that don’t recognize—let alone value—community-based prop-
erty rights and management systems. According to these doc-
trines, nation-states legally own forests and private ownership
cannot attach to classified forest land. Once the land is declassified,
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only express written grants from government can establish private
ownership, a right that is limited to individuals, or other tenurial
rights.

Management of much of the region'’s forests is now based on a
mishmash of modern statutes, legal and business agreements with
national or foreign entities (generally concessions for timber and
mineral rights), and a wide variety of community-based tenurial
arrangements. When these systems come into conflict, the govern-
ment’s inability or outright refusal to negotiate and enforce equi-
table outcomes undermine incentives for local-level sustainable
management.

Government’s presence in the forest neither encourages nor
supports community-based conservation. Generally speaking, the
more intrusive the interlopers the more the state supports their ac-
tivities. As humanity’s archetypal survivors, many forest-depen-
dent communities, especially those made up of indigenous people,
prefer retreat to assimilation—often the only prudent choice as
powerful modern cultures advance. But where can they go? Only
in myth does the forest go on forever.
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IV.

COMMUNITY-BASED FOREST
MANAGEMENT: EMERGING
RESPONSES

Official reluctance to acknowledge the causes and magnitude of
deforestation endures, but grave threats to forest resources and
their local users is prompting change. Floods, landslides, and other
well-publicized natural disasters have heightened both interna-
tional and domestic awareness of deforestation'’s toll on the overall
environment and human well-being. In some places, where flash
floods brought on partly by deforestation have killed thousands of
rural Asians in recent years, restrictions and bans on commercial
logging have followed. In others, the reality of decreasing produc-
tivity and loss of environmental services has prompted the devel-
opment of alternative forest management options.

Thailand’s decision to impose a commercial logging ban comes
as no surprise. The country’s increasingly active media, combined
with a growing spirit of democracy, allowed for a relatively unin-
hibited public expression of outrage after tragic floods. Threatened
with widespread social unrest, the government not only met, they
exceeded protestors” demands. As a newly industrialized country,
it could afford to. With healthy industrial and tourist sectors (and
largely depleted commercial forest reserves), the Thai government
has come to rely less upon timber revenues.®

Other Asian countries are also trying to come to grips with the
problems caused by deforestation. Each of the countries studied

¢ There have, however, been numerous reports of wholesale violations of the 1989
logging ban. In addition, many Thai suppliers have merely switched their logging
operations across the border to Burma, Laos, and Cambodia. Although the com-
mercial logging ban has had a significant effect on domestic Thai deforestation,
Laos’s 6 percent annual deforestation rate is the highest in the region and the
world.
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here has begun to address deforestation’s symptoms, if not its
causes. In all, equity and human rights concerns have come to play
increasingly important roles. No longer merely the province of for-
vign-sponsored, do-gooder environmentalists, the sustainable
management of forest resources by local stakeholders is emerging
as a matter of justice, enlightened self-interest, and irrefutable
need. In varying degrees, all six Asian states studied here show in-
creasing public and governmental awareness of the costs of envi-
ronmental degradation and its relation to . juity and human rights,
as well as a growing sense of the need for innovative and partici-
patory approaches to forest management and conservation.”> An
integral component of these approaches must include appropriate
incentives for forest dependent communities.%

Figure 1. Per Capita Forest Cover (hectares per person)
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India

India has addressed deforestation problems more constructively
than any other nation in South and Southeast Asia, perhaps be-
cause with as many as 275 million people directly dependent upon
a diminished forest base (see Table 3), community-based forestry is
an idea whose time could no longer be delayed. The current popu-
larity of community-based forest management in India stems from
popular agitation against the long-standing failures and inequities
in forest department practices—unrest that the Forest Department
couid (or would ) not suppress. Years of neglect and mismanage-
ment, combined with acute resource shortages as population grew,
highlighted the futility of stopgap remedies.

To date, India’s joint-forest management initiatives appear tc
be working well. Over the past decade, forest cover decreased only
2 percent (from 19 to 17 percent of the total land area) while the na-
tional population increased by 23 percent.”” During the first half of
the 1970s, by contrast, annual deforestation and population in-
crease were, coincidentally, both 2.31 percent.® The decreasing rate
of deforestation demonstrates that forest losses can be mitigated
and don’t necessarily worsen as human population swells.

One hallmark of India’s forest policy is continuity, particularly
in the treatment of forest-dependent communities. Even today,
many Indian officials believe that deforestation can only be stopped
by bolstering the policing and exclusionary approach of the Indian
Forest Act. A countervailing emerging approach, by contrast, em-
phasizes the need to involve local communities in forest planning
and management. The rise of vigorous grassroots movements de-
voted to promoting social justice and sustainable development bol-
sters political support for the emerging approach. While the Chipko
movement is the most famous internationally, many less well-
known movements also promote—against tremendous odds—
local control over forest resources as both an economic and envi-
ronmental necessity.

Government policies have begun to show the marks of this new
philosophy over the past decade. Most conspicuously, new forest
management arrangements between state forest departments and
local communities have been made, and an approach known as

$9
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“Joint Forest Management” grew out of scattered local-level exper-
iments in the 1970s and 1980s. As of 1995, 15 state governments
have adopted official joint forest-management “resolutions” (some-
times called “notifications”) within the framework provided by a
central government circular, “Involvement of Village Communities
and Voluntary Agencies in Regeneration of Degraded Forests,” is-
sued in 1990, and others are now drafting such resolutions. (See
Chart 1.) Reliable statistics on the extent of these programs are diffi-
cult to find, and it is too early to judge their sustainability.

Reports published in mid-1992 estimated that more than 9,000
village organizations were helping protect 1.5 million hectares of
government forest land. In West Bengal alone, approximately
250,000 hectares of degraded forests have been rehabilitated by
local communities under the auspices of joint forest management.
Although these figures may include official projects that never got
off the ground, overall they may be too low. Anecdotal evidence
from the field is that community involvement in forest manage-
ment is widespread and increasing. The official totals exclude
many village organizations that have grown up spontaneously
outside the official framework of joint forest management. Now
that this form of management is officially sanctioned, reports of
unofficial projects are surfacing. Indeed, village-level protection
projects are spreading so rapidly in some areas that several state
forest departments are having difficulty figuring out what is hap-
pening on the ground.

The official West Bengal initiative began in the Arabari district
in 1972 when a divisional forest officer, A.K. Banerjee, worked with
villagers to restore a 1,300 hectare sal (Shorea robusta) forest that
had recently been commercially ravaged during a harvest. The vil-
lagers took responsibility for protecting the regenerating forest
from illegal cutting, fires, overgrazing, and encroaching agricul-
ture, and they were backed up by a forest protection committee
that collaborated with the state forest department to set rules al-
lowing participants to use the regenerating forest judiciously. In
exchange for their protection and self-restraint, the villagers were
granted access to a wide range of non-timber forest products and
25 percent of all revenues generated from the sale of harvested fire-
wood and timber.

70

}

P

o il Lt h o

L““



Chart 1. Comparative Aspects of Community Forestry Regulations in India

State Product Rights Responsibilities Legal Personality Tenure Rights

National Community should No grazing, no agri- Villages or user No ownership or
share usufruct culture, must pro- groups withina vil-  lease. Rights to use
grasses, non-timber  mote stall feeding,. lage. No individual  only. Renewable
forest products, agreements. after 10 years.
fuelwood, and
timber.

Rajasthan Rights to all non- 50 percent of net Group registered Unspecified, maxi-
timber forest prod-  timber must berein-  under the Society mum of 50 hectares
ucts, 60 percent of vested and must Registration Act. per group.
net timber. control grazing,

fires, and illegal
felling.

Orissa Rights to timber and Must control graz-  Forest Protection Unspecified.
non-timber prod- ing, fires and illegal ~ Committee, regis-
ucts for subsistence, felling. tered with the For-
not for sale. est Office.

SNOJSAY ONIDYINT



<

(47

Chart 1. (continued)

State Product Rights Responsibilities Legal Personality Tenure Rights

Gujurat Rights to all non- No grazing or agri-  Villages, pinched, No ownership or
timber forest prod-  culture, must regen-  informal groups, lease. Joint manage-
ucts, 25 percentof  erate degraded families. ment agreement.
government forest  land.
land, 80 percent of
timber from other
sources.

West Bengal Rights to non- Must first protect Society registered 10-year rotation
timber forest prod-  area for 5 yearsbe-  with the Forest with the possibility
ucts, 25 percentof  fore taking rights to  Office. of an extension.
net timber. net timber and must

protect forests.

Haryana Rights to 25 percent  Must protect and Society registered Unspecified except
of net timber, all manage the land, under the Society on fiber, fodder, and
non-timber forest plan development  Registration Act. bamboo.
products except fod- and accounts, and
der and fiber. form rules and

regulations.
> "I B I A -l .
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Chart 1. (continued)

maining 75 percent.

plan.

State Product Rights Responsibilities Legal Personality Tenure Rights
Bihar Rights to dry lzaves, Mustestablishand  Village develop- 2 years, then a new

branches, and enforce rules for for- ment committee; committee is

grasses for subsis-  est protection, orga- all membersof1or  formed.

tence, not for sale. nize forest labor, more villages with

distribute produce.  tribal representa-
tion.

Andhra Rights to minor for- Must ensure protec-  Registered by the 10-year manage-
Pradesh est products, 25 per- tion from encroach-  Forest Department, = ment plan.

cent of final harvest ment, grazing, and no autonomous

for local distribu- fire; must assist the  legal status. 1 male

tion, 33 percent of forest department to  and 1 female mem-

revenue earned implement the for-  ber per household.

through saleof re-  est management
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Chart 1. (continued)

State Product Rights Responsibilities Legal Personality Tenure Rights
Himachal Rights to usufruct Must assist forest Village Forest De- Unspecified.
Pradesh (to be used accord-  department in plan-  velopment Commit-

ing to existing ning, protection, af-  tee, no autonomous

agreements), 25 per- forestation, and gen- legal status. 1 adult

cent of net sale pro-  eral management. male and female per

ceeds of final har- household.

vest to be invested

in the village devel-

opment fund.
Jammu and Rights to all r on- Must assist in the Village Committces 30 days after distrib-
Kashmir timber fores: prod-  prevention of tres- constituted by Fzcr-  ution and/or receipt

ucts, 25 percent of passing, grazing, en- est Department,no  of net income from

net revenue from
final harvest.

croachment, and
theft. With the For-
est Department,
must develop a pro-
cedure for sustain-
ably collecting non-
timber forest
products.

autonomous legal
status. 1 adult per
household.

sale of forest prod-
ucts from final
felling unless deter-
mined earlier by
mutual consent.
10-year rotation.
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Chart 1. (continued)

State Product Rights Responsibilities Legal Personality Tenure Rights
Karnataka  Rights todry leaves, Must assist the For-  Village Forest Com-  5-year management

lops, tops, grasses.  est Department in mittee, registered plans.

Of timber and non-  preventing en- under Karnataka

timber forest prod-  croachment, poach-  Societies Act by Di-

ucts, 50 percent goes  ing, illicit cutting, visional Forest Offi-

to the government, fires, and unregu- cer. 1 representative

25 percent to the vil- lated grazing. per household.

lage development

fund, and 25 percent

to villagers.
Madhya Rights to all prod- Must protect the Forest Protection 5-year management
Pradesh ucts derived from area—prevent ille- Committee, consti-  plans.

thinning and clear-  gal cutting, en- tuted by Forest De-

ing. Some profit is croachments, graz-  partment, no au-

derived from felling ing, theft, and tonomous legal

and selling national- report to the Forest  status. 1 representa-

ized forest products. Department. tive per household.
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Chart 1. (continued)

State Product Rights Responsibilities Legal Personality Tenure Rights
Maharashtra Rights to all minor ~ Must prevent en- Registered by the 10-year work plans,
forest productsex-  croachment, report  Forest Land Cooper-
cept cashew and crimes, help the For-  atives Societies or
tendu. Distribution  est Departmentex-  Forest Protection
of timber proceeds  tract and store forest Committee. 1 repre-
varies. products. Mustef-  sentative per house-
fectively protect the  hold.
forest for at least 10
continuous years.
Punjab Rights to most non-  Must protect forest  Forest Protection Unspecified.
timber forest prod-  from fire, illicit Committee. No in-

ucts. All revenue
from the commu-
nity forests go to the
community.

Source: Adapted from Mark Poffenberger and Chhatrapati Singh, with assistance from Jonathan Lindsay,
“Legal Framework for Joint Management in India,” Sarin, From Conflict to Collaboration: Local Institutions in

Joint Forest Management, p. 9.

felling, theft, and
encroachment. Must
assist range officer
in planning and exe-
cution of afforesta-
tion and soil conser-
vation schemes.

dependent legal
status.
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In the crisis atmosphere that permeated thinking about Indian
forests during the 1980s, successful experiments like thai in
Arabari and others in the states of Haryana and Orissa attracted
considerable attention. Also important was the promulgation of
the 1990 circular, which was spurred by the issuance of India’s 1988
Forest Policy. Under this policy, the “first charge” on forest pro-
duce should be to meet the domestic requirements of tribes and
others living in and around forests, indigenous inhabitants are to
be enlisted in the afforestation of “wastelands,” and “a massive
people’s movement” of women and men is to be created to achieve
these aims and “to minimize pressure on existing forests.”

Significantly, the 1988 forest policy is not law. As a statement of
government intent, the forest policy defines no legal rights or duties.
But its adoption did help create an atmosphere in which experiments
in joint forest management could proliferate. It emboldened non-gov-
ernmental organizations and community groups to be more creative
in promoting community involvement and benefit-sharing in forest
management. The 1990 circular likewise, is not a legislative enact-
ment, but its clear support for participatory forest management marks
the official inauguration of the Joint Forest Management Program.

References to Joint Forest Management as a single program,
however, are misleading since it is actually a series of related pro-
grams adopted by state governments and implemented by their for-
est departments. The 1990 circular did not establish a single nation-
wide program; rather, it exhorted state forest departments to adopt
policies and draft rules for implementing joint management. While
leaving the task of drafting detailed rules to the individual states, the
circular recognizes: 1) the need for participating communities and
state forest departments, with as much help as possible from local
non-governmental organizations, to develop and agree upon a man-
agement plan; 2) ¥ -ight of participants to plant fruit trees in ap-
propriate areas, articipants’ entitlement to harvest minor forest
products in accordance with conditions set by the State; and, 4) the
right of participants to receive a portion of the profits generated
when mature trees are harvested from the project area.

Ccnceptually, joint forest management represents a significant
shift in India’s forest policy in that it balances community and
government interests while remaining sensitive to local ecological
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conditions, institutions, and forest dependence. Nevertheless, a
closer look at the details and the execution of the various state joint
forest management programs reveals that this conceptual shift is
less dramatic than it might appear.

None of the state resolutions—nor the 1990 circular—alters the
well-entrenched principle that access to and use of the forest de-
pends ultimately on government’s largesse. All of the state resolu-
tions leave intact the basic property rights regime established by
the Indian Forest Act. They authorize the delineation of specific
forest tracts and the granting of certain conditional community
rights to them, but the resolutions do not provide for the grant or
lease of forest lands to local communities. In short, the state clearly
remains the sole proprietor of the forests and does not recognize
any community-based rights. Official participation by a commu-
nity in joint forest management is contingent on the state forest de-
partment’s decision that a particular area and a particular commu-
nity make a good match for joint management.

All the state resolutions allude to local participation in plan-
ning, but none requires such participation. Thus, virtually all man-
agement decisions ultimately rest with the forest departments, in-
cluding decisions of whether to accommodate community desires
or to acknowledge community insights. If a participating commu-
nity lacks significant decision-making powers, joint management
becomes increasingly lopsided.

Other details in the design of joint forest managemeit high-
light the fragility of rights held by participating communities. Vir-
tually all forest departments, for example, retain the unilateral
right to pull out of an agreement if they decide that a community is
not implementing the agreement satisfactorily. The lack of clear
conditions and processes for terminating an agreement gives forest
departmenis extra leverage to dictate or change the terms of a
community’s obligations. Once forest protection is under way,
however, it would probably be impolitic to terminate an agreement
for trivial reasons, given the current popularity of joint forest man-
agement, but this may change as co-management becomes more
routine and the value of rehabilitated areas rises.

The treatment of timeframes in the state resolutions also fuels
skepticism about the states’ long-term commitment to community
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partnerships. In Jammu and Kashmir, for example, an agreement
lasts until 30 days after the distribution of “net income from the
sale of forest produce from final felling”—just a single growing
cycle. In Madhya Pradesh, the management plan is limited to five
years; no provisions are made to extend the plan if more time is
needed to realize long-term benefits. Such short, fixed-term agree-
ments could expire before final harvest!

Finally, the security of community rights in a particular area is
weakened by uncertainty about the extent to which those rights are
exclusive. While the Gujurat state resolution promises that the gov-
ernment shall “see that the selected forest area is free of claims
from individuals other than members of village organizaticns,”
some of the other state resolutions are conspicuously silent on this
point. In theory then, some states might legally grant rights in the
same tract to outsiders.

In addition to issues relating to the security of community
rights, are unresolved problems concerning the value of those
rights. A joint forest management arrangement’s long-term success
will ultimately depend on whether the benefits a community re-
ceives (profits, increased food security, social stability, etc.) out-
weigh the costs of time, effort and materials. Obviously, joint man-
agement cannot guarantee a positive bottom line or alter basic
ecological facts about the productivity of the land or the value of its
resources. At issue here, rather, are problems with the way that
joint forest management programs distribute costs and benefits—
problems that can w.idermine or destroy a community’s incentive
to participate. Such problems are apparent in the benefit-sharing
provisions of the original Arabari agreement in West Bengal. The
agreement didn’t specify whether the 25 percent of the harvest
value that beneficiaries were to receive was to come from net or
gross receipts. Since the state forest corporation handled harvest-
ing and marketing, and the losses—aggravated by inefficiency and
failure to sell at the best moment—were substantial. the commu-
nity’s total (post-expense) return amounted to only 6.25 percent.
(Whetber 25 percent of the proceeds is enough for the community
is another troubling issue).

Other problematic issues concern the delineation of joint forest
management areas, the resolution of disputes between communities,
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and the enforcement of community rules. Clear delineation of com-
munity forest areas is considered critical for successful manage-
ment, and the process of setting boundaries has been controversial.
In modern India, some commurities have a clear sense of .rritor-
ial identity with a particular forest, while in others, decades of bu-
reaucratic intervention and internal migration have frayed the con-
nection between people and forests. In any case, several
communities may believe that they have legitimate claims to the
same area and the granting of rights to one group may prompt
others to feel unjustly excluded and resentful.

Ideally, joint forest management processes should involve
communities and state forest departments in accommodation and
negotiation. In some cases, dedicated forest officers and non-gov-
ernmental organizations have worked hard to help neighboring
communities reach understandings. But, if forest officers are
made unilaterally responsible for delineation and assignment of
areas, the state resolutions don’t reinforce inter-community dia-
logue. If state forest departments and all affected communities
don’t communicate effectively, the boundaries of a joint-forest
management area may bear little relation to traditional percep-
tions and local realities.

Another problem is the frequent lack of tangible government
support for a community’s right to exclude outsiders under a joint
forest management agreement. Some state resolutions offer local
forest-protection committees the right to “apprehend or assist
(state) forest personnel in apprehension” of offenders. But how?
Under the resolutions, communities have no formal mechanisms
to exclude or otherwise punish such offenders. The state can pros-
ecute and punish violators, but persuading forest departments and
the police to exercise this responsibility is often difficult.

As communities reassert their control over specific domains,
whether officially (under joint forest management) or informally,
local forest users who are not part of a managing community can
find themselves increasingly excluded. When protected areas re-
generate, even more problems might emerge. The envy of nearby
non-participating residents excluded from the project area is in-
evitable, particularly if more and more areas are declared off limits.
Already, non-participants have looted protected forests, sometimes
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with the connivance of disenchanted community members, and
there is now a growing need to enforce exclusionary rules. Failure
to enforce can compound the original problem, and in extreme
cases, a crisis of credibility develops and even community mem-
bers start ignoring the rules they themselves framed.

In both Orissa and West Bengal, for example, new joint man-
agement agreements tend to cover large tracts. Non-participants
are confined to smaller areas—one reascn, some say, why so many
forest-dependent communities feel it especially urgent to form
protection committees. As former “open access” forests dwindle
into parcels, nearby communities, afraid of being excluded alto-
gether, rush to make their own territorial claims.

The 1990 circular doesn’t provide much guidance here. It states
that selected joint forest management sites should be free of “exist-
ing rights, privileges, [and] concessions.” If a state forest depart-
ment has already granted limited extraction rights to a community,
however, should it then be allowed to grant additional extraction
rights that overlap with the original project area to another com-
munity or legal entity? However fair and participatory in princi-
ple, this provision could easily create a (perhaps unviably) large
pool of non-village participants.

Obviously, some problems with joint forest management are
beyond the reach of local forest officials. A debate has emerged
over the institutional forms that forest protection efforts should
take. Most of the resolutions entrust protection to a voluntary,
non-exclusive committee of interested inhabitants from the con-
cerned village or villages. Yet, many joint forest management
arrangements try to bypass established local village councils
(statutory panchayats) in the belief that many or most members
are not local forest users in the collaborating community and more
generally, that the panchayat system has become corrupt, elitist,
and non-responsive.

Why a new local institution suich as a forest protection commit-
tee would be immune to the same compromising influences is un-
clear, but optimists note that these committees tend to be small so-
cially and economically homogenous subgroups more interested
in forest products than ruling elites generally are. Smaller, commu-
nity groups (usually comprising 10-50 households) often mobilize



BALANCING ACTS

more easily to establish local management systems. On the other
hand, the danger that local elites may co-opt management struc-
tures to the detriment of poorer, more forest-dependent commu-
nity members increases as the benefits of protection grow and be-
come more evident. Nothing in the state resolutions prevents such
a shift in power.

In addition, some observers fear that officious, bureaucratic
state forest departments will try to standardize and formalize local
forest management initiatives. A 1991 study of Orissa, where many
examples of spontaneous protection are emerging, concluded that
“any government intervention, unless well designed and imple-
mented properly, may upset the fragile equilibrium within and
among the villages.”* However valid this concern, external distur-
bances may be desirable if the “fragile equilibrium” is maintained
at the expense of equity, including the rights of women and/or
those of sub-groups within the community.!®

On balance, despite their promise and their early laudable re-
sults, joint forest management programs are products of the legal
and policy traditions that have shaped Indian forestry for over a
century. The details of their design and execution reveal state forest
departments’ continuing reluctance to give real enforceable rights
to local communities while the half-hearted promotion of commu-
nity participation in planning and the s*ates’ attempt to dictate be-
speak a continuing emphasis on top-down management.

Valid though these criticisms may be, Joint Forest Manage-
ment’s broad endorsements of community participation in plan-
ning and benefit-sharing are significant advances over pre-existing
policies in India. Enthusiasm about Joint Forest Management is
sparking valuable local experiments (some of which burst the
bounds of the Joint Forest Management framework itself) and the
failure to completely reverse long-standing governmental control
is by no means a categorical failure.

At this point, the legal clock can’t be (urned back in India. The
social and economic dynamics at play clearly justify the search for
new flexible arrangements that are sensitive to local variations. In
its broad outlines, joint forest management offers an opportunity
for India to combine the best of community intiatives and knowl-
edge with the best that government support and supervision have
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to offer—but only if the now-fragile rights of forest-dependent
communities are strengthened and made more secure.

Nepal

India’s implementation of joint forest management programs is re-
flected in neighboring Nepal’s recent commitment to revamp its
community-forestry programs. Although the government contin-
ues to claim that it is “handing over” rights, local users’ groups are
being granted usufruct rights, not ownership, of forest resources.
As in India, the government continues to own almost all forest re-
sources. Even so, Nepal’s “handing it over” program represents a
serious attempt to break down the centralized system of forest
management that has contributed to the deterioration of much of
the country’s fragile woodland resources.

Although precipitated by democracy’s return in 1990, commu-
nity forestry in Nepal had been a long time incubating.!%! The con-
cept’s roots trace back to long before the Shah Dynasty and Rana
Regimes. However, its restitution began in 1967 with a World Bank-
sponsored initiative that echoed popular desire to mitigate the ef-
fects of the Private Forest Nationalization Act of 1957, especially its
disincentive to sustain forest resources. During the panchayat pe-
riod that followed the 1957 Act, a series of legislative enactments
laid the groundwork for a new approach to community foresty. The
National Forestry Plan of 1976, in particular, along with its enabling
laws enacted in 1978, explicitly recognized the importance and le-
gitimacy of local communities’ roles in managing forest resources.

Community forestry received more substantive recognition in
the 1989 Master Plan for the Forestry Sector. This document enu-
merates the nation’s five basic forest policy objectives and lays out
strategies for realizing them through users’ groups. Objective 3
clearly articulates the primacy of community forestry:

The principles of the decentralization policy will be applied
to the forestry sector by community forestry, which will
have priority among other forest management strategies.
Priority will be given to poorer communities, or to the
poorer people in a community. If the availability of forest
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land exceeds the needs of the local communities, the excess
will be allocated for forest management in the following
priority sequence: people living below the poverty line,
small farmers, and forest-based industries....

The Master Plan also makes a commitment to gain the confi-
dence of Nepalese women because they “actually make the daily
management decisions.” According to the plan’s guidelines, “one
third of the members of the users’ committees should be women.”
All told, the Master Plan directs nearly half of all forestry develop-
ment to the clearly interrelated community and private forestry
sectors, and more specifically, to users’ groups, which are desig-
nated as the principal vehicle of local action. Although the Eighth
Development Plan (for 1992 through 1997) does not deal with com-
munity forestry practices at length, it specifically calls for consti-
tuting 5,000 users’ groups during the five-year period and for
transferring 252,000 hectares of community forest to them. To ex-
pedite the process, the Plan also pledges to remove bureaucratic
and administrative obstacles that impede such a bottom-up ap-
proach. The new supportive policies are to be “more liberal, sim-
ple, and clear.”

The Forest Act of 1993 builds upon the policy directives enu-
merated in both the Master Plan and the Eighth Development Plan.
Over two years in the drafting, it has not yet been enacted. If
passed, it would represent the culmination of many years of devel-
opment and reform in the management and exploitation of the na-
tion’s forest resources. Along with its draft by-laws, the proposed
Forest Act would outline a relatively straightforward approach for
implementing a community forestry strategy.

As it currently reads, the Forest Act of 1993 legitimizes and pro-
motes community-forestry users’ groups in ways unparalleled in
previous legislation. Under the Act, users’ groups would be recog-
nized as legally enforceable entities, and the Act provides for their
formation, registration, and administration. Like the Master Plan,
the Forest Act of 1993 favors community forestry by stipulating
that “any part of the National Forest suitable to hand over to the
Users’ Group as Community Forest shall not be handed over as
Leasehold Forest” (Sectior: 30). The delay in enactment of the pro-
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posed Act reflects reluctance in the Department of Forests to em-
power users’ groups and decentralize authority, and this reluc-
tance constrains effective implementation of existing community
forestry laws.

A key element of the Master Plan called for government offi-
cials—from the minister down to the district forest officers, rangers,
and guards—to adopt a “new role as advisors and extensionists,”
but that charge too is still largely unfulfilled. In some instances, re-
sistance to change is a matter of honest differences of opinion. But
some motives are self-serving. In many cases, government officials
fear, whether justifiably or not, that they may lose their jobs. In
others, corrupt officials don’t want to give up profiteering.

As in a number of other Asian and Pacific countries, many or
most Nepalese government foresters do not support local peoples’
rights to own or manage forest resources.!%? Traditional forestry
training emphasizes the role of enforcer, and forestry legislation re-
inforces it. A case in point is the shoot-to-maim provision of the
Forest Preservation Act of 1967 (retained in the Forest Act of 1993),
which is profoundly antithetical to the aim of “handing over” the
forests to resource-dependent users.

Whatever their motivations, these state foresters wield dispro-
portionate authority over the entire “handing it over” process. A re-
cent general survey concluded that 61 percent of Nepal’s forests
have the potential to be legally designated “Community Forests,” ‘n
estimate that includes degraded, ecologically fragile, or generally
unmanageable land that is of little interest to local communities. At
the same time, all prospective users’ groups must complete applica-
tions, formulate (and, if necessary, amend) operational plans, and
file annual reports. For a predominantly illiterate rural population,
such complex administrative procedures can be onerous. Because
local forest officers are obligated to help applicants meet these pro-
cedural requirements, these officials have inordinat¢ power over ap-
plications and renewals. Many of their decisions are based on
extremely subjective criteria, and the right to appeal is limited. Thus,
the potential for abuse and corruption is great, especially because
forest officers are generally poorly paid and overburdened.

The bottom line is that until there is more to rely on than the
goodwill and cooperation of the Forest Department, the prospects




BALANCING ACTS

for community forestry initiatives in Nepal remain uncertain. That
uncertainty was iurther clouded by parlimentary elections in No-
vember 1994 which saw the coalition government led by the
Nepali Congr s Party replaced by a coalition government led by
the Nepal Communist Party. Although the Communist Party cam-
paigned on the issue of increased land reform, how that promise
will play out in terms of national policies and on-the-ground prac-
tices remains to be determined.

The Philippines

Official support for community forestry in the Philippines has been
increasing steadily since the late 1970s. A driving force has been
growing awareness of deforestation, and public concern over the
issuance of large timber concessions that overlap with indigenous
territories. After more than 5,000 people died in flash floods that
swept down the denuded hillsides surrounding Ormoc City on the
island of Leyte in 1991, public concern intensified and nearly
spurred the Philippine Congress to ban commercial logging. That
didn’t happen, but since the demise of the Marcos regime in 1986,
community forestry in the Philippines has become increasingly
popular. Virtually no one publicly opposes it, and Philippine laws,
policies, and programs in support of community forestry now rank
among the most elaborate and enlightened in Asia. If anything, the
Philippines suffers from a surfeit of laws and policies, many of
which are more than superficially contradictory.

These progressive laws and policy frameworks have yet to be
translated into effective programs. At fault is a lack of political will
from the highest levels of civil authority on down. Real power in
the Philippines remains in the hands of a few families who secured
property rights decades ago from the hands of the Spanish and
U.S. colonists and, more recently, used their privileged positions to
gain forest concessions.

In theory, the more than 20 million people who live in classified
forest zones have three major options for securing tenurial rights to
forests and other local resources and for procuring financial and
technical assistance. In fact, though, few know how to navigate the
labyrinthine and often corrupt bureaucracy. Those who try must
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Chart 2. Comparative Aspects of Community Forestry Projects in Five Countries

West

Nation or Bengal, Java,
State India The Philippines Thailand  Indonesia Nepal
Legal Community | Individual ! Nonstock, | Individual | House- Individual ! Commu-
personality i nonprofit | Claim hold2 ! nity

y corporation| Certificate H
Direct use | Yes® Yes | Yesb Yes Yes Yesb | Yesb
Indirect | Land—no; |Land—no; | Trees Land—no, | Land, i
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Chart 2. (continued)
West
Nation or Bengal, Java,
State India The Philippines Thailand  Indonesia Nepal
Duration Open 25 years, REE yrs, 5 years 2-year Indefinite | Indefinite
renewable | renewable intervals i
once , once !
Size Open 7 hectares i Open 24 hectares| Less than E
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average) . !
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government 1 i
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Notes:
2 Signed on behalf of groups of households.
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¢Subject to federal approval.
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start in the Department of Environment and Natural Resources
through the Integrated Social Forestry Program,!% the Forest Land
Management Agreement,'™ or the Community Forestry Program.

The Integrated Social Forestry Program issues Certificates of
Stewardship, mostly to individual forest farmers. Individual
agreements authorize an individual to farm an average of 2.5
hectares of forest land over 25 years on a one-renew basis. As of
year-end 1993, over 256 thousand individual stewardship agree-
ments covered 586,000 hectares. Some 36 Community Forest Stew-
ardship Agreements, covering 76,628 hectares, had also been is-
sued. The community agreements have no proscribed size limits,
and the largest single grant (14,094 hectares) directly benefits some
3,000 peaple.

The Community Forestry Management Agreements and the
Forest Land Management Agreement emerged in 1987 from a
nearly half-billion dollar initiative designed and funded by the
Asian Development Bank and the Government of Japan. Commu-
nity Forestry Management Agreements are typically awarded to a
contractor who then hires individuals to plant trees in a designated
area. Many contractors live outside areas designated for planting,
though, and the agreements frequently overlook or violate local in-
terests. As of 1991, the Department of Environment and Natural
Resources reported that 1,315,815 hectares had been planted
through Community Forestry Management Agreements, although
the survival rate of the plantings has been dismally small.

The Community Forestry Management Agreements do not ad-
dress the care and upkeep of planted seedlings. To address this
egregious oversight, the Forest Land Management Agreement was
developed to provide leases for the same 25-year period as the In-
tegrated Social Forestry Program. Under this arrangement, com-
munities contract with the Department of Environment and Nat-
ural Resources to manage an area and protect it from illegal
loggers. In return, they are granted the right to harvest its timber.

All three types of grants can be cancelled by the Department of
Environment and Natural Resources if the communities fail—in
the opinion of the Department--to comply with the terms of the
agreements. A new and fourth possibility for original, long-term
occupants is to acquire Certificates of Ancestral Domain Claims.10
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As the government cannot cancel the rights that these Certificates
recognize, their popularity is growing among long-established for-
est communities. This non-revocability, however, helps to explain
the resistance within the department to delineation of ancestral-
domain perimeters.

The Department of Environment and Natural Resources created
Certificates of Ancestral Domain Claims in response to growing
pressure from grassroots activists and international donors to rec-
ognize the inherited rights of indigenous communities, most of
whom live within classified forest zones. The legal basis for the Cer-
itificates is a 1909 United States Supreme Court decision written by
Oliver Wendell Hoimes that has never been overruled. (See Box 5.)
In that case, the justices unanimously ruled that land occupied since
time immemorial is presumed to never have been public land. The
1993 Department of Environment and Natural Resources Adminis-
trative Order No. 2 establishes a process for delineating ancestral-
domain perimeters based on that decision, but as of mid-year 1995
government funding for delineation is still miniscule and except in
a few areas implementation remains doubtful.

Through the National Integrated Protected Areas Act of 1991,106
the Philippine Congress—under intense pressure from the World
Bank—passed a policy to safeguard ancestral domains in biologi-
cally critical areas and to recognize the importance of community-
based management of natural resources.1”” According to Section 13
of this Act, within designated protected areas “ancestral land and
customary rights and interest arising shall be accorded due recog-
nition.” A later sentence—clearer and harder to ignore—states that
the Department of Environment and Natural Resources “shall have
no power to evict indigenous communities from their present occu-
pancy nor resettle them to another area without their consent.”

The National Integrated Protected Areas Act’s implementing
guidelines reaffirm this commitment. Chapter VII requires the de-
lineation and demarcation of ancestral-domain rights in protected
areas, and the participatory formulation and implementation of
local management plans. Section 10 also mandates that “the zoning
of a protected area and its buffer zones shall not restrict the rights
of indigenous communities to pursue traditional and sustainable
means of livelihood within their ancestral domain.” But these laws
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and regulations are also not being implemented, and opposition to
creating protected areas is mounting in many parts of the Philip-
pines. Indeed, one effort to establish a protected area in Mindoro
was stopped by local communities who feared being denied access
to their traditional hunting and gathering grounds, or worse yet,
being evicted.108

Another initiative with growing implications for community-
based forestry provides for the conversion of traditional timber li-
cense agreements into Industrial Forest Management Agreements
that authorize logging in residual forests only after degraded areas
covered by the agreements have been replanted. According to De-
partment Administrative Order No. 60 of 1993, prospective parties
to these agreements must identify communities living within the
target areas and give them notice of the application, and applicants
must enter into mutually agreeable benefit-sharing agreements
with local residents. Unfortunately, many timber concessions were
converted to Industrial Forest Management Agreements before the
Department of Environment and Natural Resources issued this
order. So, many forest communities, especially in the large south-
ern island of Mindanao, have once again been legally marginal-
ized. In addition, many agreements made since 1993 have not been
in compliance with the new order, a fact that reflects the tenacity of
conventional foresters and their resistance to change.

Opposition to the Industrial Forest Management Program is
mounting among forest communities and non-governmental orga-
nizations. A major rallying point is an agreement entered into with
C. Alcantara and Sons, Inc. (ALSONS) that covers about 20,000
hectares in the province of Davao del Norte. This concession, and
others like it, overlap with the ancestral domain of 19,000 Ata-
Manobos. After many failed attempts to negotiate a moratorium
on the implementation and expansion of the agreement, Ata-
Manobo warriors attacked ALSON employees on October 20,1994,
reportedly leaving three dead and six others wounded.!® Al-
though this outbreak portends further clashes between commercial
extractors and local communities, the Industrial Forest Manage-
ment Program remains the preferred means within the Depart-
ment of Environment and Natural Resources and the commercial
forestry sector for managing Philippine forest resources.!10
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Thailand

The Thai government’s recent laissez-faire policy on managing for-
est resources continues to invite intrusions into the Pah Sa-nguan.
Along with abundant paddies, fields, and orchards that sustain
millions of people, the Pah Sa-nguan now teems with industrial
sites, vacation homes, golf courses, and district capitals.!!! Local
unrest in Thailand over the allocation of rights to resources with
forest reserves, national parks, and wildlife sanctuaries has also
been considerable. In 1974, the government attempted to alleviate
unrest generated by insecure property rights in forest areas by de-
claring amnesty for occupants of forest reserves who had illegally
hunted, gathered, and farmed in them on condition that they cur-
tail their activities.!12

The following year, the Thai government approved a plan for a
forest village program managed by the Royal Forest Department.
The plan proved too ambitious and expensive, however, so the De-
partment was ordered “to solve the problem by giving the people
the minimum development needed for their well being.”!3 The
Royal Forest Department responded by instituting the National
Forest Land Allotment Project. It allowed occupants of areas desig-
nated as commercial/ production forests to lease up to 2.4 hectares
of land for three years, but offered no tenurial provisions for com-
munity forests. People living in conservation/protection forests,
meanwhile, were eligible to participate in the Allotment Project,
the Department’s original Forest Village Program, the Forest In-
dustry Organization’s Plantation Program, or the Agrarian Land
Reform Of]ice’s titling project.!'* But, for all these programs, the
gap between eligibility and participation is huge, although in 1994
there was a large increase in the number of rural farmers gaining
provisional titles to agricultural areas adjacent to forests.

The primary goal of all current official community-forestry
programs in Thailand has been to increase the number of planted
trees. In the taungya system, “forest villages” are created in two
ways. Villagers plant trees for payment, or they do so in exchange
for the right to cultivate the spaces between saplings for a few
years. In either case, the trees belong to the government. Through
the community forestry or village woodlot program, the Royal For-
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est Department provides seedlings to plant on small tracts of pub-
lic land (pastures or temple grounds).

In general, the Thai government has increasingly provided
rhetorical support for the concept of community-based forest man-
agement; meanwhile, most forest-dependent communities are ille-
gally occupying government-owned land. A proposed community
forest law that has yet to be enacted might provide a means for rec-
ognizing or granting local rights. The revocation of the Royal For-
est Department’s requirement that seedlings be planted in blocks
of 20,000 is another hopeful development and villagers may now
plant a smaller number of seedlings along irrigation canals, by
roads, or in their yards.!’> Some villages, however, want to plant
trees on land in the Pah Sa-nguan, a practice local offices of the
Royal Forest Department have accepted only informally since it
continues to be officially barred.

The bottom line is that Thai foresters recognize two kinds of
community forestry in the Pah Sa-nguan—one envisioned by out-
siders (on woodlots, on taungya plantations, and through agro-
forestry initiatives) and one that is indigenous. Some foresters are
trying to figure out ways to incorporate indigenous systems into
programs structured by the Royal Forest Department. In its Chi-
ang Mai regional office, for example, the Department is support-
ing a pilot program to recognize and legally authorize commu-
nity-forest management systems not located within protected
areas (including watersheds, national parks, and so forth). A flyer
from the Chiang Mai Regional Royal Forest Department office
lists one project that has been approved and six that are under
consideration. Many forest farmers, however, are not interested in
participating because of suspicions about future RFD regulations,
limitations on the size of claim, etc. There is also a well-established
tradition of avoiding interaction with the government as much as
possible in order to avoid being compelled to observe unfavorable
laws and regulations.

Given the mixed results of the scattered array of Thai forestry
programs, the emerging consensus is that some type of innovative
and meaningful community forestry program needs to be defined
and implemented. The Thai Forestry Sector Master Plan calls for
emphasis on forest-based rural development, and calls on forest
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communities and non-governmental organizations to catalyze and
participate in rural development. The official first step, however,
lies in the approval of a Community Forest Act that would classify
and designate some occupied areas of the Pah Sa-nguan as commu-
nity forests. This has ye* to occur.

Although certain changes in Thai land laws would also help,
some legal innovations are possible within current domestic and
international laws. For example, rights of possession recognized
in the Land Code are automatically and unilaterally extinguished
whenever an occupied area becomes part of an officially desig-
nated forest reserve, wildlife sanctuary, national park, or more re-
cently, critical watershed. This interpretation holds whether or not
a designated area was occupied before or after 1954 when the
Land Code allowed occupants to receive a Nor Sor certificate, but
it contradicts the Constitution of the Kingdom of Thailand and
other relevant laws. Indeed, Section 32 of the Constitution guar-
antees that “The peaceful habitation of every person in and for his
[her] dwelling is protected.” Even more important, Section 33,
which protects “the rights of a person in property” (sit ti khong
book-kon nai subin), does not limit the right to own private property
to individuals.

The Civil and Commercial Code of Thailand (1925) idcntifies a
distinct type of property right as a “possessory right.” Section 1367
of the Code provides that “a person may acquire a possessory right
by holding property with the intention of holding it for himself.”
Thai lawyers, citing Section 1307—"no prescription can be set up
against the State with regard to any property which forms part of
its public domain”—as support, generally hold that this provision
does not apply. But to claim that Section 1307 renders Section 1367
meaningless misses the point since the Thai Constitution protects a
person’s property rights, and possessory rights are property rights.
Many such possessory rights predate the 1978 Constitution, as well
as the new Constitution, the 1925 Civil Code, and even King Chu-
lalongkorn’s proclamation of the mid-1890s. Many rights likewise
predate their inclusion in areas designated as “forest reserves, na-
tional parks, wildlife sanctuaries, [and /or watersheds].”

By arbitrarily and unilaterally extinguishing long-standing
possessory rights, even in the areas designated as conservation/
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protection forests, the Royal Thai Government would appear to be
violating its own constitutional standards. In particular, current
procedures for designating areas as national parks and wildlife
sanctuaries ignore the existence and legal efficacy of undocu-
mented possessory rights.

This alternative perspective on possessory rights is reinforced
by various provisions in the Thai Constitution that concern the
rights and liberties of the Thai people.!!® International law pro-
vides additional support. (See Box 6.)

Sri Lanka

Despite a long history of local-level environmental concern and
community management of water, forests, and other natural re-
sources, Sri Lanka lags in promoting and institutionalizing com-
munity-based forest management. Although, according to Natural
Resources of Sri Lanka: Conditions and Trends (1991), “public con-
cern about deforestation and environmental degradation has never
been higher in Sri Lanka,”!!” the national government has not for-
mally experimented much with community management. The
minimal level of official effort is no doubt due largely to the ab-
sence of the severe shortages of forest resources that have sparked
and energized community-based advocates in India, the Philip-
pines, and other countries.

More recently, however, the Sri Lankan government has begun
to recognize the important positive role that some lozal forest users
play in managing natural resources. The 1991 draft National Forest
Policy acknowledged that “consultation with the community in
forestry matters has been at a minimum or nonexistent in the past”
and called for a change. (Section 11). The draft was vague, however,
as to how this goal could be attained, asserting only that it could “be
brought about through education and by using techniques evolved
in the social sciences.” Any meaningful community-based program
will have to include some recognition of peoples’ rights to use the
land. Changes in existing Sri Lankan national laws would help, but
current laws—as in Thailand—could allow important innovations.
Article 28 of the Constitution, for example, provides that “it is the
duty of every person in Sri Lanka to protect nature and [to] con-
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serve its resources.” In 1987, the 13th amendment delegated much
power to the provinces, including jurisdiction for the protection of
natural resources.!!8 Once this delegation is more clearly defined, it
could boost local participation in forest resource management.

Clearly, the authority to promote community-based forest
management already exists. Even though the Forest Ordinance of
1885 authorizes the Minister of Lands, Irrigation, and Mahaweli
Development to grant “permission to practice chena cultivation”
in forest reserves (Section 9), it no longer issues such permits. Al-
though this Ministry has never exercised its express statutory au-
thority to “constitute any portion of forest [as] a forest village for
the benefit of any village or group of village communities” and to
“make regulations for the management of village forests,” (Sec-
tions 12 and 15) that power exists. On public l.nds not set aside as
forest reserves, the Land Settlement Ordinance allows settlement
officers to set apart state property “for the purpose of a commu-
nal chena reserve for the use of the inhabitants of such village.”
(Section 5 (4) (c), Third Paragraph). Similarly, the Irrigation Ordi-
nance of 1946 authorizes the official establishment and recogni-
tion of community-based resource management initiatives. (Parts
IIland IV.)

Until recently, the only government-sponsored social forestry
initiative addressed fuelwood scarcity in local villages in five up-
country districts. Funded by the Asian Development Bank in 1982,
this project failed largely because of its approach: local farmers
were not involved in the project design or management—they
were merely contracted to plant seedlings.!!® Compounding this
was the fact that most of the trees planted were non-native pine
and eucalyptus, not the more useful fruit and timber species that
the farmers themselves requested on numerous occasions.'?? The
planting of exotic species has also had adverse impacts on the wet
zone forest arcas. Despite the many protests by local farmers who
have waatched their water table dry up where non-native pine,
and to a lesser extent, eucalyptus, has been planted, the forest de-
partment continues to plant these exotic species—sometimes even
in watershed areas.

The present ADB-funded project, begun in 1992, does allow
farmers to plant whatever they want on a 25-year leasehold. How-
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ever, as no contracts have yet been drafted with acceptable tenurial
security, this project seems to be headed in the same direction as its
predecessor.

In 1990, the Ministry of Lands, Irrigation and Maheweli Devel-
opment commissioned the preparation of a national Forestry Master
Plan. However, the World Bank-sponsored plan was prepared with
minimal input from the public or from NGOs, and was criticized
roundly when it inadvertently came to public attention during fund-
ing negotiations. As a result of both internal and external pressure,
the government agreed to carry out an environmental impact as-
sessment of the entire plan. A committee consisting of experts from
the state, and both the private and NGO sectors reviewed the con-
sultants’ reports. The committee was instrumental in enacting a ten-
year moratorium on all logging in wet zone forests pending further
studies on the status of those forests. According to many, however,
the most valuable result of the entire exercise was that it brought the
Forest Department’s activities into the public domain.

The 1990 draft Forestry Master Plan, meanwhile, was still being
reviewed as of mid-year 1995. The importance of involving com-
munity-based organizations in the management and preservation
of Sri Lanka’s forests has been accepted as a concept. The revival of
the Forestry Review Committtee by the Ministry of Lands, Irriga-
tion, and Mahaweli Development was a major step in this process
of acceptance. That recognition bore tangible fruit in 1994 when the
Forest Department designated three areas in southern Sri Lanka as
pilot projects for community-based forest management. However,
a preliminary survey performed by Environmental Foundation
Limited, a Sri Lankan NGO, revealed that these forest patches had
become so degraded that neighboring communities no longer de-
pended on them and were thus not likely to make much effort in
their regeneration.

However, in areas where the forest remains still relatively un-
disturbed, buffer zone management with public participation is
also being considered. In this context, homegardens tended from
ancient times by Sri Lankan farmers abut many forest areas. In fact,
recent surveys indicate much of the country’s domestic timber
needs are being met by these homegardens, which mix timber, fruit
trees, vegetables, spices, and herbs.
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Indonesia

Since the onset of Indonesia’s commercial logging boom, millions
of forest-dwelling and forest-dependent peoples on the Outer Is-
lands have lost their traditional adat rights of access, ownership,
and control. In a steady and sometimes complete process of ero-
sion, the rights and livelihoods of local people have been subordi-
nated to those of a relatively small number of commercial firms
and state enterprises.

When government-backed development or conservation activ-
ities begin in areas governed under adat law and traditional re-
source management systems, local communities have few options
under national law to defend their rights. One study of central
Sumatra’s lowland forests found that some traditional landowners
did attempt to acquire land-title certificates to legitimize their adat
claims under national law. But,

for the large majority of local people, securing their rights
through obtaining certificates is not a realistic option. They
have but one possibility left: to force the traditional land
tenure system to its bitter end, hoping that at least some kind
of recognition will be given to them when the land is expro-
priated. Thus, their strategy is to clear as much land as pos-
sible within previously uncleared forest before somebody
else does so. “We know we are destroying our forests, but it
is a race and whoever does not join it will lose” is the fear ex-
pressed by villagers as they move to new forest areas.!?!

The crux of the problem is forest communities’ inability to assert
their adat rights in the face of government-sponsored concessions
or programs. Consider the case of the P. T. You Lim Sari timber con-
cession in northern Irian Jaya. In 1989, this concessionaire acknowl-
edged a community’s customary ownership rights and agreed to
local leaders’ demands for cash and in-kind compensation. But then
the concessionaire began cutting in the village forests without pay-
ing the agreed-upon compensation. The villagers also complained
that the logging operations were damaging rattan resources and de-
stroying hunting areas that provide an important local source of
subsistence.
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Although some timber firms negotiat: informal settlements
with adat forest landowners, many establish their claim by fiat. In
Central Sulawesi, for example, a logging firm claimed local farm-
lands as part of its concession area, destroyed crops to plant timber,
and posted signs p.ohibiting, tree felling and crop cultivation and
threatening violators with 10-year prison sentences or fines of up
to 100 million rupiah (US$50,000).12

Some of the disputes between adat landowners and develop-
ment projects have turned violent. In Pulau Panggung in the Lam-
pung province of Sumatra, local communities were informed in
early 1988 that their crops (mostly ccffee) and homes were illegally
located on state forest lands slated for reforestation. They were given
the choice of joining a resettlement program in another province or
buying private land on their own outside of the designated forest
area. Some residents volunteered for the resettlement program, but
various restrictions on participation and allegations of extortion by
local officials soon brought the registration process to a halt.

In 1986, Perum Perhutani, or the State Forest Corporation
(SFC), which manages two million hectares, or approximately two-
thirds of the government’s classified forest land on the crowded is-
land of Java, launched 13 pilot social forestry projects with support
from the Ford Foundation. The projects required participating
farmers to plant timber tree species (such as teak or pine) and al-
lowed them to plant fruit trees and horticultural products in open
spaces between the growing trees. Once the open spaces are
shaded by tree canopies (which usually happened within one to
four years, depending on the species planted) the participants
were obliged to move to another site. This requirement and other
problems has meant that overall, despite some improvements in
forest cover and the lives of the beneficiaries, the project results
have been disappointing.}® In addition, despite the presence of
tens of millions of forest-dependent people, there is still no official
program or policy for establishing a community forestry program
in the Outer Islands, although efforts are being made.!?*

In 1993, a Ministry of Forest decree authorized the harvest of
forest produce, including timber, by traditional communities living
within concession areas if they obtain permission from the indus-
trial timber rights holder and authorization from the Minister of
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Forests (Ministry of Forest Decree No. 251/Kpts - 11/1993). This de-
velopment is a potentially significant, albeit limited, step toward
negotiating partnerships with forest communities and ensuring
that they have incentives to promote sustainable forest manage-
ment. As of 1995, however, even these limited rights had yet to be
authorized anywhere.

Meanwhile, Indonesia’s current legal forest-tenure system con-
tinues to work against the health of the nation’s forests and the
livelihoods of many local forest communities. Overriding constitu-
tionally recognized traditional rights with nationally sanctioned
rights and access rules undermines local incentives for long-term
forest management and engenders social conflict. Compounding
the problem, the sheer scale and, in some cases, remoteness of areas
under timber concessions can overwhelm government’s ability to
collect reliable data, set boundaries, and police concession-holders.

A growing debate over forest tenure issues in Indonesia has re-
vealed shortcomings in the system that non-governmental organi-
zations, academics, and some international donors increasingly
discuss and decry. Some Indonesian officials have also cautiously
called for a re-evaluation of laws and policies and for experimenta-
tion with alternatives that would allow for more community par-
ticipation and benefit-sharing,. Still needed, however, are a strategy
and a detailed set of substantive new directions for transforming
laws and policies.

Lessons from Papua New Guinea

In contrast to the state-controlled paradigms that characterize the
Asian countries studied is Papua New Guinea'’s (and other Pacific
island nations’) recognition that legal rights to natural resources are
owned by communities, irrespective of documentation or Western-
style acknowledgments. In Papua New Guinea, “under Melane-
sian tenure, resources are owned by groups but used by individu-
als (or, more precisely, households).”!? These rights of ownership
cover 90 to 97 percent of theisland nation’s terrestrial resources, in-
cluding its forests.

The existence of state-recognized community-based rights pro-
vides forest-dependent peoples with a large degree of local-level
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tenurial security, which this report considers to be a necessary but
insufficient condition for sustainable forest management. Stories
appear on a regular basis in the Port Moresby newspapers describ-
ing how a local clan has stopped a commercial logging enterprise
because of misunderstanding and dissatisfaction over benefit-
sharing arrangements. Frequent occurrences of this sort do not
prove that tenurial security results in better local management, but
it does highlight the importance of involving local people in re-
source management decisions.

Papua New Guinea has a rich legal history and much experi-
ence with efforts to forge a mutually beneficial relationship be-
tween government, local communities, and the private commercial
sector. Many problems have arisen, but many lessons have also
been learned. Indeed, Papua New Guinea can in some respects be
considered a learning laboratory for identifying and establishing
appropriate incentives that encourage partnerships and promote
better resource management among all stakeholders.

Too rugged to be conquered and effectively colonized, the is-
land of New Guinea was largely ignored by the first wave of Euro-
pean explorers. During 19th-century empire-building, however,

4



3

BALANCING ACTS

the lands that now comprise Papua New Guinea were appropri-
ated by the Dutch (who claimed the western half of the main island
as a part its East Indian colony), the British {who claimed south-
eastern Papua), and the traditionally non-seafaring Germans (who
claimed the northeastern portion of the island, wtich they called
Kaiser Wilhelmland, and nearby islands to the north and east).

Put off by the island’s inhospitable geography, the Europeans
established only modest coastal toeholds. After Germany’s defeat
in World War I, Australia assumed England’s role in Papua, adding
to its domains Kaiser Wilhelmland, the Bismarck and Louisiade
Archipelagos, and Bougainville. Occupied by the Japanese during
World War II, when it was the scene of much fierce fighting, the
eastern half of the island nation became a Trust Territory of the
United Nations under Australian administration in 1948. Australia
maintained only a loose watch over its territory, before granting
full independence in 1975.

Papua New Guinea encompasses 46.3 million hectares, approx-
imately 70 percent of which (34.2 million hectares) is covered by
closed-canopy natural forests. But the country is so mountainous
that less than half of its forests can presently be commercially ex-
ploited.'? Estimates of the annual deforestation rate range from
the World Resources Institute’s 22,000 hectares (less than 0.1 per-
cent) to the Papua New Guinea National Report’s 290,000 hectares
(about 0.6 percent).1?

With slightly over four million inhabitants, 85 percent of whom
live in rural areas, Papua New Guinea is spared the severe popula-
tion pressures common in the Asian countries studied here. The
national population density, for example, is 92 per 1,000 hectares,
less than one tenth that of Indonesia, the least densely populated of
the other countries in this study.””®

Low population density means that the competition for land and
other natural resources has yet to reach crisis proportions. To date,
only in a few pockets in the central highlands and the Gazelle Penin-
sula of New Britain Island is population so dense that once-sustain-
able methods of swidden agriculture are no longer viable, and only in
these areas is shifting agriculture the leading source of deforestation.

Since independence, tireats to the sustainable use of Papua
New Guinea's forests have multiplied. Although customary own-

102



A

~

St

EMERGING RESPONSES

ers know they have recognized rigi-*- they generally lack experi-
ence in the legal ways of the outside world, as well as the knowl-
edge and training needed to exercise their rights in ways that pro-
mote material well-being and sustainable development.

As a result, traditional!; sustainable forest-management prac-
tic.s are being undermined by modernization, especially the grow-
ing and often corrupting influence of the cash economy. To improve
their own family’s material welfare, some customary owners have
sold their rights, especially to timber, in return for cash payments and
other inadequate inducements.'?® Although many making these sales
are clearly within their rights, all too frequently unscrupulous buyers
take advantage of local ignorance and aspirations. By treating clan
leaders to airplane junkets to Port Moresby and cash hand-outs that
rarely reflect the value of the timber rights purchased, logging com-
panies secare som.e concessions unethically, if not illegally. The cash
received has long since disappeared in many forest communities,
and many traditionial areas are deforested and otherwise degraded.

Given Papua New Guinea’s isolated and rugged terrain, com-
mercial logging’s belated arrival is not surprising. Nearby Indone-
sia, the Philippines, and Malaysia long provided a regional supply
to meet international demand, and Papua New Guinea’s relative
inaccessibility and weak infrastructural development were com-
pelling disincentives to large-scale commercial extraction. As late
as 1952, production of saw and veneer logs was minimal.!3

Over the past 30 years, however, commercial logging has be-
come a driving factor in land-use change. Large-scale clear-felling
began in the Gogol Valley of Madang Province in 1973. A year later,
a new national forestry law authorized traditional landowners to
sell their timber rights directly to private parties. Under this “Pri-
vate Dealings Act,” commercial loggers and local headmen were
able to enter into Timber Rights Purchase Agreements without
consulting either with the government or local co-owners. Few
agreements made any reference to environmental safeguards,
long-range planning, or sustainable development goals.

By 1979, with total timber outpu’ already nearly 20 times that of
the early 1950s,!3! a revised and less stringent Forestry Act roughly
halved the number of forest department personnel. By 1988, total
output had nearly tripled again, with three-quarters of the harvest
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being exported, 90 percent of which went to Japan, Taiwan, and
South Korea. Despite a 1989 ban on the export of raw logs from the
ten most important commercial species, Papua New Guinea contin-
ues to be a major exporter of tropical raw logs. In 1991, timber ex-
ports, primarily to Japan and Korea were worth an estimated US$79
million—more than half what they had been in 1987.

In 1987, widespread and ongoing abuses and misuse of na-
tional forestry policies, combined with an alarming increase in raw
log exports, prompted formation of a National Commission of In-
quiry led by Thomas Barnett, an Australian jurist. The Commis-
sion’s interim report, released in 1989, castigated the government
for lax enforcement, widespread corruption, weak political will,
and other failures, and summed up the consequences of the Private
Dealings Act as follows: “In many cases, the timber industry has
made life harder for the landowners at all levels. Not only do they
have to face destruction of their environment, but they face the de-
struction of their society.”132

The Barnett Report’s indictments prompted various legislative
and policy solutions. Concern about “high grading” (skimming off
the highest quality trees) and a corresponding siump in the do-
mestic milling sector led to the 1989 ban. Two years later, the Na-
tional Forest Policy, drafted by the same Ministry of Forests so
roundly criticized by the Barnett Report identified two main policy
objectives: to ensure that forest resources were gathered sustain-
ably, and used to promote the economic well-being and participa-
tion of all Papua New Guineans.

To implement the National Forest Policy, Parliament passed the
Forestry Act of 1992. One of its more important provisions required
the Ministry of Forests to reorganize itself into a professional For-
est Authority overseen by an independent National Forest Board.
But vested interests within the conventional forestry sector weak-
ened the proposed Act by returning much of the decision-making
power to the Minister of Forests.

The new Forestry Act also repealed the much-criticized Private
Dealings Act and returned the country to an earlier mode of con-
cession making, stating that “the rights of the customary owners of
a forest resource shall be fully recognized and respected in all
transactions affecting the resource.” (Section 46) Customary
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owners, however, may enter into Forest Management Agreements
only with the Papua New Guinea Forest Authority, which has “the
exclusive right of cutting and removing timber from the area cov-
ered by the Agreement” and which alone can grant concessionaires
rights to commercial loggers (Section 60).

Instead of protecting customary owners and their local envi-
ronments, these provisions give the state increased power to usurp
customary property rights in ways few customary owners can un-
derstand, much less influence. Recent trends in national law indi-
cate that government is systematically circumscribing, and some-
times usurping, community-based resource rights. Usually
invoked on behalf of such lofty purposes as the “public good,”
government appropriation of undocumented customary property
rights harks back to the state-centric philosophies of former colo-
nial regimes. All too often, the “public good” is defined in terms of
profitability for domestic or foreign political and economic
elites.!® The Petroleum Act offers a blatant case in point by pro-
viding that “notwithstanding anytliing contained in any other law
or in any grant, instrument of title or other document, all petro-
leum and helium at or below the surface of any land is, and shall be
deemed at all times to have been, the property of the State.” (Chap-
ter No. 198, Section 5) Similarly, the Water Resources Act estab-
lishes that “the right to the use, flow, and control of water is vested
in the State,” although thc claim is limited in that it “does not affect
customary rights to the use of the water by the citizens resident in the
aren in which those rights are exercised.”!3

The Land Act authorizes the Minister for Lands to invoke
(after two months’ notice) “compulsory acquisition” of customary
property rights “for a public purpose specified in the notice.”
(Chapter No. 185, Section 17) The Land Registration Act makes it
impossible to transfer any rights or interests in land unless there is
a certificate of title or registered document. (Chapter No. 191, Sec-
tion 17(1))

The recently superseded Mining Act asserted flatly that “all
gold and minerals in or on any land in the country are the property
of the State.” (Chapter 195, Section 7). This claim was broadened
further in the Mining Act of 1992, which declares that “all minerals
existing on, in, or below the surface of any land in Papua New
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Guinea, including any water lying on any land in Papua New
Guinea, are the property of the State,” (Section 5(1)) though this
same provision also says that “Nothing in Subsection (1) shall be
construed as an additional acquisition of property in relation to
Section 53 of the Constitution beyond that which prevailed
under...all previous Acts.”

Although it has yet to be judicially interpreted,!> these provi-
sions could potentially benefit customary rights holders provided
Papua New Guinean courts define the constitutional terms “public
purpose” and “reasonable justification” in the context of a democ-
ratic society and within the document’s broader confines. Experi-
ences in Asian nations suggest that the “public good” needs to be
defined broadly to include the rights, claims, and aspirations of all
citizens, and in particular, those most likely to be harmed by a pro-
posed action.

The nation’s most important legal foundation for community-
based natural resource management, meanwhile, continues to be
the 1975 National Constitution. Its fourth goal calls for Papua New
Guinea’s “natural resources and environment to be conserved and
used for the collective benefit of us all, and to be replenished for the
benefit of future generations.” The language and intention of the
fifth goal, “to achieve development primarily through the use of
Papua New Guinean forms of social, political and economic orga-
nization,” is equally direct. Putative tenurial safeguards also ap-
pear in Section 53, which protects Papua New Guineans against
the taking or acquisition of customary property rights. These can
be appropriated only if the property is required for a public
purpose or to meet a need “that is reasonably justified in a democ-
ratic society that has a proper regard for the rights and dignity of
mankind, that is so declared and so described, for the purposes of
this section in an Organic Law or an Act of Parliament.”

The state’s slow usurpation of community-based rights may do
more to undermine local incentives for sustainable forest manag-
ment than the inappropriate exercise of local rights. More enlight-
ened exercise of rights is preferable to undermining rights, and can
best be promoted by providing local owners with useful informa-
tion on resource management and extraction options, and on the
environmental and financial implications of their decisions.

106

3



EMERGING RESPONSES

Despite the national government’s ongoing usurpation of some
local resource rights, however, the legal landscape in Papua New
Guinea remains much more hospitable to local resource users than
that in any of the Asian countries studied. The government and
people have considerable experience with recognizing traditional
community-based tenurial rights, identifying user groups, and re-
solving conflicts when claims and rights overlap. Yet, in Papua
New Guinea, possession of state-recognized community-based
property rights, by itself, isn’t enough for sustainable resource
management.

Efforts to formally recognize and officially document tradi-
tional community-based rights continue to be frustrated. Pressures
on customary owners to sell their rights to natural resources are
growing. During the past few years, three major studies have rec-
ommended the creation of a Landowner Awareness Project. A 1991
study, that was a by-product of the review of the country’s Tropical
Forestry Action Programme, noted that “awareness campaigns in
Papua New Guinea have had an uneven track record,” and cited
two common reasons: project planners and designers have ignored
basic and important communication principles, and models devel-
oped in other countries and indiscriminately applied in Papua
New Guinea have largely failed.’*¢ The review offers two “guiding
principles” for raising environmental awareness in Papua New
Guinea. First, “effective communication cannot go in one direction
only; it must flow back and forth in a dialogue process.” Second,
“effective communication cannot go very far without a set of
shared assumptions and values...not only about communication
itself, but also about the reasons and motivations for engaging in
the communication process in the first place.”1%7

In 1992, participants at the Conservation Needs Assessment re-
quested by the Papua New Guinean government and funded by
the United States Agency for International Development honed in
on information management and distribution among customary
owners. The main goal was to reach consensus on where biodiver-
sity was greatest in the country and to set criteria and guidelines
for promoting conservation in those places. This gathering of biol-
ogists, government officials, and representatives from non-govern-
mental organizations and landowner groups—recommended that,
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An autonomous Natural Resource Options Network...be
established to collect, create and disseminate information
relevant to conservation and development. The [Network]
should act in the public interest through: a) the develop-
ment of broad-based awareness programmes on environ-
ment and development, and b) the provision of balanced
and detailed information, especially to landowners’
groups, on the available natural resource development op-
tions, their consequences and impacts, and the positive and
negative development experiences of other landowner
groups.138

The Natural Resource Options Network should be as decen-
tralized as possible. For this reason, the Conference called for max-
imum sensitivity, accessibility, and responsiveness to local custom-
ary owners’ information needs. Meanwhile, participants agreed
that before government officials or commercial entrepreneurs en-
courage customary owners to exercise any property rights, local
communities should be informed of the nature and extent of their
rights, as well as their options.
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RECOGNIZING PRIVATE
COMMUNITY-BASED RIGHTS

The need for local resaurce users to be better informed, of course,
is not unique to Papus New Guinea. What is unique is that forest-
dependent communities can at least expect to participate in re-
source-management decisicns that will affect them. In this regard,
Papua New Guinea and other Pacific Island nations are a global
anomaly and a global paradigm. Throughout Asia and most of the
developing werld, forest-dependent people are typicaily seen as
squatters on public (state-owned) land, even if they occupy indige-
nous territories.

Despite new rhetcric on the virtues of community-based re-
source management, and growth in the number of programs, pro-
jects, and, in some instances, even national laws and policies, few
nation-states broadly recognize either community-based tenurial
rights or forest-dependent peoples” contributions to conservation
and sustainable management. Similarly, few countries seriously
involve local communities in decisions over conservation and
local resource management. Even though international legal pro-
tections are beccming more defined, their impact is still minimal.
(See Box 6.)

From the viewpoint of forest-dependent communities in Asia,
governments already have an overwhelming legal advantage.
Under these circumstances, grants and other legal concessions
from governments are probably the best that most communities
can hope for in the near future. Until governments acknowledge
the legitimacy of traditional community-based rights or perma-
nently transfer rights management decisions, most forest-depen-
dent communities have little option but to make the most of exist-
ing programs and lobby for improvements.

o




BALANCING ACTS

Box 6. Community-Based Forest Management Rights in International
Law

During the initial phases of European colonization, community-based
tenurial rights were recognized, at least in theory.? The foundation for
this was laid by St. Thomas Aquinas two centuries before the colo-
nization began. Aquinas concluded that temporal rule emanates from
nature, whose dictates are universal, and he believed that natural law
applied to Christians and non-Christians alike.? Under the principles
of Roman law (on which the national law of the colonizing powers
was based), however, ownership or dominion were rarely distin-
guished from sovereign or imperial rights.© Both Roman and
Thomistic rights were thought to emanate from natural law.4

The 16th century Dominican theologian Francisco de Vitoria also
argued that non-Europeans (that is, non-Christians) enjoyed certain
rights. His lecture at the University of Salamanca (1539) “De Indis
Prior et de Indis Posterior” built on Thomistic premises and con-
cluded that American Indians had the same right to possess land as
Christian Europeans.® According to Vitoria,

The natives undoubtedly had true dominion in both public
and private matters, just like the Christians, and neither their
princes nor private persons could be despoiled of their prop-
erty on the ground of not being true owners.f

Vitoria’s theory held sway—at least theoretically in the Philippines and
other Spanish colonies for more than three centuries: indigenous sover-
eignty and property rights could be expropriated only through con-
quest or voluntary cession.

By the 19th century, however, an ominous doctrine came to pre-
dominate that held land inhabited by people not “permanently
united for political action” was deemed to be fterritorium nullius
(empty territory).8 This doctrine was used by colonial powers around
the world to justify the wholesale usurpation of local rights. After in-
dependence, native political elites throughout South and Southeast
Asia incorporated the doctrine into the legal frameworks of the newly
independent nations, making it legally defensible to ignore undocu-
mented community-based territorial rights and pretend that indige-
nous territories were unoccupied.
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Box 6. (continued)

In 1975, the International Court of Justice rejected the doctrine of
territorium nullius in the Western Sahara Case. This landmark case rec-
ognized the existence and legitimacy of indigenous peoples’ rights in
the former Spanish colony of Western Sahara. The International Court
concluded that, at the time of its colonization in the mid-1880s, West-
ern Sahara was inhabited by peoples who, while “nomadic, were so-
cially and politically organized in tribes and under chiefs competent
to represent them.”" By recognizing the validity of government struc-
tures based on local, non-western, institutions and processes, the
Western Sahara Case represented a fundamental change in interna-
tional law. Of course, by 1975, many competent, traditional systems
of governance had already been ignored and destroyed. Nonetheless,
this decision laid a modern foundation for recognizing the legal effi-
cacy of rights and institutions that do not draw their legitimacy from
modern nation-states.i

The Western Sahara decision has become a rallying point for those
advocating the recognition of indigenous peoples human rights in de-
veloping countries. The United Nations Covenant on Civil and Polit-
ical Rights provides additional support for these advocates. One arti-
cle of that document obligates signatories to ensure that the rights
enumerated therein are “upheld without regard to color, language,
social origin, property, or other status.” Nations signing the Covenant
must ?lso provide “effective remedies” for any violation of these
rights. ‘

The Covenant's Article 27, which mandates that ethnic, religious,
and linguistic “minorities...shall not be denied the right, in commu-
nity with the other members of their group, to enjoy their own cul-
ture,” may have the most potential for promoting community-based
forest management. Although the document does not specify rights to
land and other natural resources, its language explicitly recognizes
that

¢ smaller communities exist within larger nation-states, and

e each country has an affirmative duty to protect the rights of
these communities as well as those of the individuals who
compose them.
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Box 6. (continued)

Another important international codification of the human rights
of many people living in or dependent on forest areas is the Interna-
tional Labor Organization’s 1989 Convention No. 169 Concerning In-
digenous and Tribal Peoples. It provides that:

1. The rights of ownership and possession of the peoples con-
cerned over the lands which they traditionally occupy shall be
recognized. In addition, measures shall be taken in appropriate
cases to safeguard the right of the peoples concerned to use
lands not exclusively occupied by them, but to which they have
traditionally had access for their subsistence and traditional ac-
tivities. Particular attention shall be paid to the situation of no-
madic peoples and shifting cultivators in this respect.

2. Governments shall take steps as necessary to identify the lands
which the peoples concerned occupy, and to guarantee effec-
tive protection of the rights of ownership and possession.

3. Adequate procedures shall be established within the national
legal system to resolve land claims by the peoples concerned.

The Convention adds that, “The rights of the peoples concerned
to the natural resources pertaining to their lands shall be specially
safeguarded. These rights include the rights of these peoples to par-
ticipate in the use, management and conservation of these resources."”
International Labour Organization members are legally obligated by
its founding charter to implement the Convention, but no country is
in full compliance.

At the 1992 United Nations Conference on Environment and Devel-
opment, the role of traditional and other local communities in managing
forest resources was mentioned in several conference documents. Prin-
ciple 22 of the Rio Declaration affirms the “vital role” of these commu-
nities “in environmental management and development,” but it pro-
vides no guidance on how to ensure effective participation.

Article 8 (j) of the Convention on Biological Diversity requires par-
ties to “respect, preserve, and maintain knowledge, innovations and
practices of indigenous and local communities embodying traditional
lifestyles relevant for the conservation and sustainable use of biological
diversity.” This language appears to provide a framework for interna-
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Box 6. (continued)

tional legal protection for certain types of local community forestry
management systems. However, this section is made “subject to legis-
lation,” a qualification which potentially vitiates its effectiveness.

Chapter 32 of Agenda 21, guidelines for realizing sustainable de-
velopment at the international, national, and local levels, is directed at
the interests of “farmers” which the document identifies as “all rural
people who derive their livelihood from activities such as farming,
fishing, and forest harvesting.” It calls upon national governments to
give effective land tenure to these groups and notes that the absence
of legislation to indicate land rights “has been an obstacle in taking
action against land degradation in many farming communities in de-
veloping countries.” Agenda 21 is not a legally binding document.
However, the above pronouncements are bold and far-reaching in
light of the emotive political overtones connected with resource use
and land redistribution in many developing countries.

In 1993, during the World Conference on Human Rights, the Vi-
enna Declaration and Programme of Action was promulgated. Para-
graph 20 links sustainable development with equity and thereby im-
plicitly identifies what is lacking in most international instruments
dealing with forest management.

The recently negotiated Desertification Convention recognizes
the rights and interests of community-based resource users as well as
the participation of these groups as essential for sustainable natural
resource management and development. Article 10 of this Conven-
tion calls for national action programs that delineate the respective
roles of governments, local communities and land users, and which
“provide for effective participation at the local, national, and re-
gional levels” in policy planning and implementation. These sections
are also “subject to national legislation” which could weaken imple-
mentation. However, the Convention evidences an emerging accep-
tance in international law of the need to involve local communities in
the implementation of resource rehabilitation and management
treaties. :

Notes
a. Mark F. Lindley, The Acquisition and Government of Backward Terri-
tory in International Law Being a Treatise on the Law and Practice
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Box 6. (continued)

o an o

o™

Relating to Colonial Expansion (London: Longmans, Green, 1926),
338-353.

. Summa Theologica, 1I-II, Question 10, 10th Article.

. Lindley, see note a, 337.

. Ibid, 10.

. English translations can be found in Scott 1934, Appendixes A

and B.

Francisco de Vitoria Address in Commemecration of His Lectures
(Washington, D.C.: Catholic University of America, 1539) Section
I, Twenty-fourth premise.

. Lindley, see note 80.
. Paragraph 81. Portions reprinted in Myers McDougal and W.

Michael Reisman, eds., International Law in Contemporary Perspec-
tive (Mineola, NY: Foundation Press, 1981) 639-658. See also W.
Michael Reisman. “Protecting Indigenous Rights in International
Adjudication,” American Journal of International Law, Vol. 89, pp.
341-62 (1995).

The decision left unresolved the standards to be used in determin-
ing whether an indigenous group is “socially and politically orga-
nized” and possesses “competent” leaders and representatives.
Other relevant sections include Article 1.1 which recognizes that
“[a]ll peoples have the rights to self-determination.” This encom-
passes the right to “freely determine their political status and
freely pursue their economic, social and cultural development.”
Article 1.2 is more explicit: it provides that “in no case may a peo-
ple be deprived of its own means of subsistence.” Massive, state-
sanctioned displacement of peasants and tribal peoples would,
by definition, be a violation of this article. Article 16 adds that
“everyone shall have the right to recognition everywhere as a
person before the law.” Article 17 proscribes “arbitrary...interfer-
ence with...privacy, family [and] home.” The rights of “peaceful
assembly” and freedom of association” are recognized in Articles
2] and 22. The right to participate in public affairs is acknowl-
edged in Article 25.

Prepared with assistance from Gregory Maggio.
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Community-based property rights and management, of course,
often exists even where their legal status is unsupported by gov-
ernment. In the Asian countries studied here, government man-
dates to manage and control forest resources far exceed institu-
tional and logistical caparcity. As a result, tens of millions of people,
many of whom have lived on their land for generations, still man-
age and occupy forest areas now supposedly owned and managed
by their governments. A lesser but still significant number manage
these resources sustainably.

Laws and policies that ignore existing rights and management
systems, and promote the tenurial insecurity of forest-dependent
communities, ignore the obvious: rational human beings, regardless
of their status or education level, are unlikely to invest labor and re-
sources in sustainable management without some assurance that
they or their heirs will reap the benefits. Empirical evidence from the
countries studied and elsewhere shows that farmers and peasants
are skeptical of government programs that provide them with only
limited tenure in local forests and other natural resources.!¥

Where local communities practice sustainable management, or at
least aspire to, and want governmental recognition of their commu-
nity-based property rights, the basic components of successful state-
community management initiatives are largely in place. If a mutually
beneficial and supportive agreement can be reached, the odds that
the resource base will be protected by local stewardship increase. An
agreement can provide a cost-saving alternative to state management
approaches that are by and large failing. Yet, except perhaps in India
and maybe Nepal and the Philippines, this community-based sce-
nario is unlikely to be widespread any time soon in South and South-
east Asia.

As of 1995, bureaucracies legally in charge of forest resources and
their primary beneficiaries, i.e., commercial concessionaires, are tena-
ciously clinging to their privileged positions. As such, most emerging
community-forestry programs, at best, grant only limited local rights.
Even in India’s relatively progressive joint forest management pro-
grams, the colonial-era perception that all local level forest use is a
state-granted privilege survives. Nepal’s recent—but still unen-
acted—community-forestry legislation and the Philippines’ regula-
tions on delineating ancestral-domain claims, for example, rest on the
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historically inspired official view that forest communities—including
indigenous groups—do not own land or forest resources, but rather
illegally reside on and use government-owned resources.

Perhaps even more disturbing, government-granted tenurial
rights lack durability. What governments give, governments can
take away, and most communities don’t have the means to ensure
that their limited state-granted rights will not be cancelled on an
official whim.

Official policies that grant rights to certain forest resources but
retain state ownership of the land also perpetuate various legal co-
nundrums: do the tree roots belong to the community or the state?
And who owns fallen branches or organic material when it com-
posts into the ground? Such questions get at the practical core of
local users’ rights over natural resources. If governments believe
that local communities must have a role if forests are to be sustain-
ably managed, then the tenurial package should be expanded and
strengthened accordingly.

State Recognition Versus State Grants

Although governments may view land and other forest resources as
public, forest-dependent communities often consider them private.
Whether a tenurial right is considered private or public depends
largely on the viewpoint of the stakeholder. In the Asian countries
studied here, governments consider large tracts of forests (includ-
ing clearings designated as forests), along with the water and min-
eral resources on them “public.” Communities, by contrast, depen-
dent on or living near these areas often consider the same resources
“private.” And most established forest-dependent communities be-
lieve that, whether they own local resources or not, those resources
belong to them. In this regard, the differences between what na-
tional laws say and what actually happens can be profound.

The tenurial security required for effective community-based
forest management does not require that there be state-sanctioned
and documented statutory rights. More important is governments’
fulfillment of their responsibility to help forest-dependent commu-
nities defend and benefit from sustainably managed forest re-
sources, whether public or private. Furthermore, property rights are
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not—nor should they necessarily be—contir.gent on state grants or
formal documentation. Community-based property rights by defin-
ition emanate from communities. (See Box 7.) As such, in many in-
stances it is more appropriate for governments to recognize exist-
ing community-based rights than to grant rights based on state
claims of ownership.

Box 7. Preserving Community Rights in Arunachal Pradesh

The application of colonial land and forestry laws in India helped un-
dermine community systems of resource management, and the colo-
nizers were aware of this effect. Over the decades, numerous ob-
servers noted with growing concern the social and economic
disruptions occurring in areas of India that were home to tribal peo-
ples. Exploitation of tribal peoples by outsiders, and the associated
problems of debt and land loss, were frequently deplored in the
records of the more perceptive colonial officials, as well as reported
in the works of noted ethnologists, such as Verrier Elwin.

In the remote forested areas of Northeast India a distinctly dif-
ferent approach was adopted. This mountainous area of approxi-
mately 81,500 square kilometers now comprises the state of
Arunachal Pradesh, formerly known as the North East Frontier
Agency (NEFA). It borders Tibet, Myanmar, Bhutan, and the state of
Assam and houses some of India’s richest forests. It is home to tribes
who speak Tibeto-Burman languages, though extreme isolation
means that many of the languages cannot be understood by other
tribes. The population as of 1981 was only 628,050, resulting in a
‘ density much less than the national average. Of a total cultivated
- area of 133,435 hectares, 101,329 or 76 percent are subject to shxftmg
| cultivation.?

‘ As early as 1873, the British government made efforts to keep
| outsiders out of this area. It established the so-called “Inner Line”
along the bordering foothills. People from the lowlands were not al-
lowed to cross this line without a permit, and the acquisition of legal |
nghts to land by outsiders was forbidden. The formal colonial ad-
" ministration was slow to penetrate the region, and in many areas the |
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Box 7 (continued)

government simply had no presence at all. For the most part, the
colonial policy was to allow local communities to enforce their own
rules and traditions.

After independence in 1947, this general policy was continued.
The Inner Line regulations remained in effect, and the region was ac-
corded special status under the Sixth Schedule of the Indian Consti-
tution, thus giving a degree of community autonomy unparalleled in
other parts of India. With respect to forests, one official circular is-
sued near the time of independence highlighted the difference be-
tween the philosophy applied to NEFA and to the rest of the country:
forest policy in the region is to be conditioned, the document de-
clares, “by the direct interests of the people and not by our desire to
increase revenue by launching upon a policy of exploitation of forests
identical with that in other parts of the country.”®

The overall emphasis on customary rules regarding forests and
land tenure was encapsulated in the Jhum Land Regulations of 1947-
48. Under these Regulations, communities are given absolute rights
over their jhum-land—that is, “all lands which any member or mem-
bers of a village or a community have a customary right to cultivate
by means of shifting cultivation or to utilize by clearing jungle or
grazing livestock, provided that such village or community is in a
permanent location.” “Permanence” here does not mean a fixed loca-
tion; instead, it means the permanent location of a community within
a particular area, even if the settlement migrates from place to place
within that area.

The Regulations established several categories of forests. As in
other parts of India, “Forest Reserves” are under the direct control of
the state forest department. So far, this category applies to a relatively
small amount of land. A second and much larger category consists of
forests within the traditionally recognized boundaries of villages.
These come under the control of existing tribal councils. In such
forests, local customs and traditions take precedence over any out-
side regulation by the state. The amount of land in this category is a
little uncertain. According to one estimate, “about 73.56 percent of
the total forest area is marked as unclassed state forest land where
customary laws prevail and the state cannot intervene without prior
consultation with village authorities.”d
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Box 7 (continued)

These regulations contrast remarkably with the letter and spirit
of the Indian Forest Act of 1927 (and its associated state-level laws)
that prevails throughout the rest of India. Not only are traditional
rights to land explicitly recognized, but shifting cultivation—so exco-
riated and repressed elsewhere on the subcontinent—is accepted as a
given. In most of India, as in many other countries, much of the land
not permanently cultivated is treated as not belonging to any one,
and thus under the control of the state. By contrast, local perceptions
of land “belonging” to a community, even when not permanently
cultivated, are given far greater legal recognition in Arunachal
Pradesh. In addition, the rights of village councils to the revenue de-
rived from exploiting “their” forests are clearly set forth.

Despite its comparatively favorable status, the situation in
Arunachal Pradesh has deteriorated in recent years. Increased con-
tact with the outside world and improved communications and
transportation have weakened community institutions. More impor-
tant, commercial pressure on Arunachal’s forests has increased dras-
tically as India’s overall forest stocks have declined. Local institutions
often lack the sophistication or the strength to deal effectively with
outside entrepreneurs, and the lure of wealth has prompted many
communities to sell village forests. Reportedly, villages are scram-
bling to assert authority over unallocated forests so they can take ad-
vantage of the current market.®

Notes

a. UNESCO/UNEP, Swidden Cultivation in Asia, Volume Three
(Bangkok: UNESCO Office for Education in Asia and the Pacific,
1985), 19.

b. Verrier Elwin, A Philosophy for NEFA (Shillong, 1964), 66.

¢. Ibid, 67-68.

d. “Arunachal Pradesh’s Fading Forests,” Down to Earth, May 31,
1992, vol. 1, no. 1.

- e, Ibid. :

Source: Jonathan Lindsay
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In a few locales in the Philippines, the government is preparing
to delineate the boundaries of territories occupied by some indige-
nous peoples who are amenable to the idea and to issue a tentative
form of recognition, Certificates of Ancestral Domain Claims to
those communities. If it comes, this recognition may promote a
partnership and help communities maintain and adapt commu-
nity-based rights within territories that they deem private. Never-
theless, the Philippine government will likely still consider the
land and forests to be public.

Private Community-Based Rights

This report concludes that government-sponsored community
forestry programs based on public grants that can be cancelled
don’t provide adequate incentives for sustainable community-
based forest resource management. Wherever local people are
striving to protect and sustainably manage forests the best way to
establish and secure these incentives is to get appropriate govern-
ment agencies and officials to recognize existing community-based
rights and to consider them as being private. This way, holders of
such rights would have the same protection as owners of other pri-
vate property rights. Governments can express this commitment
through national laws and policies prior to any on-the-ground ac-
tivities, although the spatial perimeters of community-based man-
agement systems should be delineated as soon as possible.

Besides providing greater assurance than existing programs that
local people will profit from investments of their time and labor,
recognition of private community-based rights would contribute to
goodwill between local communities and governments. It would
also provide communities with state-sanctioned authority to pre-
vent migration into their forest areas. Technical assistance to develop
organizational capacity and support sustainable management
would, along with expanded credit programs, complement such a
move.

Recognition of private community-based rights can help mod-
ify and better balance the relationships between government and
local communities. In Papua New Guinea, a fairly secure—albeit
threatened—balance has been established. As private-rights
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holders, communities can legally oblige their governments to con-
sult them and win their cooperation before starting conservation or
development initiatives and also to give notice and compensation
before expropriating rights for public purposes.d

No property rights are absolute. All public and private property
rights within national boundaries are regulated to some degree.
Yet, actual human practices eventually define the limits and direc-
tions of all tenure regimes—from fee simple to leasehold to restric-
tive usufruct—more fully than formal legal frameworks do. The
operative realities of land use and ownership are far more compli-
cated and contradictory than the state-centric, top-down principles
embedded in most national legal structures.

Whether public or private, natural resource tenure encom-
passes a bundle of rights. Terms such as “ownership” and “lease-
hold”—often used by outsiders to describe community-based
tenurial rights—imply a Western concept of ownership generally
at odds with the principles and practices of community-based
tenure. Tenure systems are invariably complex and specify under
what circumstances and to what extent certain resources are avail-
able to individuals and communities—to inhabit, to harvest, to in-
herit, to hunt and gather on, and so forth.

Governments that recognize or grant community tenurial
rights, or persist in promoting the status quo, meanwhile, should
all still work to ensure that sustainable forestry objectives are being
met, and should intervene when they are not. Zoning laws exem-
plify this traditional governmental prerogative. Recognizing pri-
vate community-based rights might also help governments raise
money. One option would be to levy taxes, though tax assessments
should never be applied indiscriminately to all areas encompassed
by community-based forest management systems. Property taxes

d1f a particular community understands and is comfortable with a government’s
failure to recognize its community-based tenurial rights, the community’s view
should be respected. Some communities fear that efforts to gain recognition of
their rights will draw unwanted attention and generate more problems than are
addressed. Such decisions likewise make sense when a community has the ca-
pacity to resist territorial encroachment and when the likelihood of gaining recog-

nition is low.
l;ﬁ
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might be justifiable on arable land, but on sustainably managed
forests they are not since the community is essentially providing a
service worth as much—if not more—than a tax payment. On the
other hand, taxes on the sale of forest products, including timber,
might be appropriate.

Private community-based tenurial rights should not be pro-
moted on the naive assumption that communities always make the
right ecological decisions. Indeed, usufruct agreements such as cer-
tificates, leases, or other restrictive tenurial instruments can be
workable in some circumstances, but these instruments don't ap-
pear to achieve long-term sustainable objectives effectively be-
cause few leaseholders make the costly investments required to
realize long-term gains. According to the economist, Theodore
Panayotou (1989):

Usufruct certificates or land titles for a specified period of
time after which property rights expire do not provide the
right incentives for investment and conservation. Only in-
vestments that can yield sufficient benefits within the given
time frame of the rights will be undertaken, and exploita-
tive behavior will ensue as the expiration date approaches
unless there is a high probability that the property right
will be renewed or extended.!40

As is evident in Papua New Guinea, recognizing private com-
munity-based rights also does not mean that government or com-
mercial interests won’t be involved in resource management.
Rather, the commitment will make local communities that are help-
ing to protect and sustainably develop forest resources more likely
to participate substantively in, and contribute to, future resource-
management decisions. Simply stated, private community-based
rights tend to provide more durable incentives and be less suscep-
tible to usurpation by outside interests than are public forest leases.

One caveat deserves mention here. Policies recognizing (or
granting) community rights might rest on inequitable community-
based patterns of allocation and power relationships. In India, for
example, some joint forest management agreements further mar-
ginalize women from the economic mainstream. Clearly, commit-
ment to gender equity should be structured into community-based
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forestry policies and programs, as should concern for children, the
elderly, and any other traditionally marginalized groups within a
community. (See Box 8, Gender Considerations.) More generally,
policy-makers and planners need to be sensitive to the blinding
power of the status quo.

Box 8. Gender and Community Forest Management

Throughout the developing world, women have traditionally been
responsible for gathering non-timber forest products (especially fuel-
wood) for family use and for sale—while men engage in agriculture
and timber production. Numerous studies show that in many parts of
Asia rural women are very knowledgeable about forest resources and
management and work hard to protect and reforest land. However,
both national laws and local institutions largely neglect their needs.

Mirroring their state-sanctioned counterparts, most community-
based forest management systems do not treat men and women
equally. They impose an unequal burden insofar as agricultural labor
and fuelwood gathering are concerned, and they deny women many
tenurial rights, including the right to inherit. Under these circum-
stances, government recognition of community-based rights, espe-
cially if institutionalized via restrictive legal instruments, can actually
reinforce the gender inequalities rooted in religion, culture, and na-
tional or ethnic practice.

One example of an otherwise theoretically sound forest-manage-
ment program that does not address entrenched gender inequalities
is India’s Joint Forest Management (JFM) Program, whose imple-
menting resolutions either tacitly condone or reinforce a number of
these inequalities. As a timber-regeneration strategy, many JFM
groups have closed off local forests. But though this practice increases
timber yields in typically “male” industries, it undermines womens’
daily efforts to collect non-timber forest products since they are
breakmg the law if they even enter protected forests. With such poli-
cies in force, their only legal alternative is to walk the extra distance to -
a non-protected area—often a severe hardship.

Policies that limit the collection of non-timber forest products can
also decrease returns on traditional “female” labor. For example, an
important source of income for many women, the tendu leaf grows
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Box 8. (continued)

best in direct sunlight. But effective forest “protection” cuts yields by
increasing shade, thus harming women disproportionately.

On the other hand, Nepal’s government has begun to address his-
torical gender inequities in forest management. The Master Plan for
the Forestry Sector of Nepal (1989) specifically articulates the objec-
tive of gaining the confidence of women, those “who actually make
the daily management decisions.” According to the Plan’s guidelines,
“one-third of the members of the users’ committees should be
women.” (Given the incomplete nature of forest legislation policy in
Nepal, it remains to be seen whether this reorientation will tangibly
improve the lives of forest-dependent women.)

Even though the global trend is clearly moving toward more
“equitable” arrangements, few, if any, cultural systems in South and
Southeast Asia aspire to “western” or “modern” levels of equality. In-
deed, calls for reform are sometimes perceived by local people as cul-
tural imperialism and cause for hostility and resentment—even when
the advocates are community members.

At best, such resentment incites dialogue and opens debate. At
worst, it can lead to the rejection of otherwise sustainable manage-
ment practices and the ongoing deterioration of forest resources. For
this reason, gender-equalizing practices must be promoted extremely
judiciously and with full sensitivity of prevailing religious and cul-
tural norms.

Source: Madhu Sarin, “Regenerating India’s Forests: Reconciling Gen-
der Equity with Joint Forest Management.” Paper prepared for the In-
ternational Workshop in India’s Forest Management and Ecological
Revival, February 1994.
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PROMOTING SUSTAINABLE
FOREST MANAGEMENT
THROUGH COMMUNITY-BASED
TENURE

Equitable Bargaining

Both forest-dependent communities and national governments in
Asia and the Pacific have obvious interests in ensuring that forest
resources are sustainably managed. This report aims to promote
those interests by encouraging the establishment of equitable bar-
gaining processes. In an effective and fair process, both parties un-
derstand their rights and concomitant duties, and negotiate a mu-
tually acceptable, secure, and balanced agreement. Both parties
likewise know what their optiomal outcome will be. For communi-
ties, this report concludes that the optimal outcome would be
recognition of private community-based rights.

Many forest communities are uniquely positioned to help pro-
tect forests. As the guardians of national interests and resource pat-
rimonies, national governments and their forest bureaucracies also
have a vital role to play. But for too long, forest-dependent peoples
and government bureaucracies have interacted poorly, if at all.
Long overdue, a dialogue might result in a shared commitment to
right and secure the balance between local-level community inter-
ests and national interests.

The final decision about what agreement is most appropriate in
any given forest area should be shared by the community (or com-
munities) concerned and the appropriate government agency or
official. A good agreement will provide for the establishment of
locally appropriate incentives that are in all parties’ best long-term
interests.
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Community Forest Leases

Local communities would have the greatest leverage and capacity
to negotiate and promote their self interest if they possessed gov-
ernment recognized private community-based property rights. Ex-
cept in Pacific Island nation, however, few forest communities are
likely to possess such leverage, at least in the short term, since po-
litical realities and prevailing interpretations of national laws in
Asia largely preclude it. The only options available to many, if not
most, forest-dependent communities are to lease rights or other-
wise secure privileges to their local resource base or lose access.

Government leasing of rights to forest land is the core element
of community forestry programs in Nepal,  Thailand, and the
Philippines. It also occurs, to a limited extent, in Indonesia. Con-
munity forest leases and other rights based on privileges stem from the as-
sumption that government owns the resources and the other party had no
legal right to use them. Essentially they are agreements between ap-
propriate government agencies and resource-dependent commu-
nities that recognize the rights and duties of both entities. Written
documents, however, are “less important than the understanding,
commitment, and good faith of parties to the agreement. The
process, not the paper, is the key.”!4! The goal should be to provide
forest-dependent people with appropriate legal and economic in-
centives to protect remaining natural forests and to regenerate de-
graded ones. Ideally, the agreements should be simple, straight-
forward, and reflect local variables. They especially need to
discourage migration into forest areas and help stabilize popula-
tions that are already there. (See Appendix B, Sample Community For-
est Lease.)

Before any specific agreements are reached or any community-
based rights recognized or granted, communities should firstiden-
tify the areas that they believe belong to them. (See Box 9, Commu-
nity Mapping Initiatives.) Three other steps are also essential:
government officials must understand how the community
perceives its needs, the community must understand the nature
and potential impact of the initiative proposed, and both parties
must determine if prospects for community-based tenurial rights
are realistic.
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Box 9. Community Mapping Initiatives

Around the world, forest-dwelling communities are beginning to
recognize the power that maps can have in efforts to protect their
lands from intruders. Legally marginalized and politically invisible,
forest dwellers have all too often been unable to effectively oppose
government resettlement schemes, wealthy concessionaires, gun-
wielding colonists and soldiers, and others vying for scarce land and
resources. Recently, non-governmental organizations and local com-
munities have collaborated—in efforts to enhance local rights and
claims—to make precise maps of the areas inhabited by forest-
dwellers to inform outsiders about their occupancy and sustainable
resource-management systems. By combining locally generated
sketch maps with government base maps and using a Global Posi-
tioning System (GPS)? to check positional accuracy, villagers can cre-
ate “scientific proof” and legally cognizable evidence of their occu-
pancy. Two of the best examples of successful mapping projects are
in Latin America and Asia.

Threatened by the incursion of loggers, cattle ranchers, and the
proposed Pan-American Highway, the people of eastern Panama
have been organizing themselves to defend their lands. Together
with the Centro de Estudios y Accién Social Panamefio (CEASPA)
and the Center for the Support of Native Lands, the Congresses of the
Wounaan, Ember4, and Kuna led a project to map the subsistence
land-use patterns of the 82 forest-dependent communities that live in
the area known as the Darién. Community-generated sketch maps
were combined with government maps, aerial photographs, and GPS
to produce technically accurate representations of local resource use.

When the project was completed, the Darién communities pre-
sented a final composite map to government ministers and local and
international non-governmental organizations during a forum on In-
digenous Cultures and Resources. At this forum, the Minister of Gov-
ernment and Justice, who had previously authorized the use of force
to suppress indigenous rights demonstrations, acknowledged the
importance of the forest-dwellers’ struggle. In addition, the Instituto
Geogréfico Nacional, which collaborated in the project, concluded
that the maps generated by the forest communities were more accu-

-rate and detailed than previous maps and that it would incorporate
-them—indigenous names and all—into their official map of the
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Box 9 (continued)

region. The final maps, still the property of the Wounaan, Kuna, and
Emberd, will be used to discuss future plans for the land, including
negotiations over the construction of the Pan-American Highway
through the Darién Gap.

In East Kalimantan, Indonesia, the World Wide Fund for Nature
(WWF)/Indonesia helped villagers conduct a similar mapping pro-
ject. WWF/Indonesia and the communities involved are preparing to
recommend a status change of the areas they inhabit froin Nature Re-
serve to National Park. The change would allow them to use the land
and resources in zones according to commonly agreed traditional
use. A mapping method similar to that of the Panama project was
used. Locally sketched maps were used as base maps, and details and
corrections were made with GPS. Ultimately, the mapping team will
use Geographic Information Systems (GIS, a computer program used
to overlay multiple information sets) technology to help delineate
zones and store biological research data.

During the village mapping exercises, the mapping team realized
that participation by all groups in the community is crucial because
people perceive resources according to how they use them. (Women,
for example, gencrally want to conserve areas where medicinal
plants, vegetables, rattan, and other staples of subsistence are culti-
vated, as well as preserving areas essential for drinking water and
firewood. Men, on the other hand, are more concerned about protect-
ing areas used for hunting and commercial purposes.?) In addition,
villagers discovered that it was essential to include representatives
from neighboring communities in their discussions in order to
achieve a unified voice from the field and to avert potential conflicts
of interest. Similarly, they found it useful to involve relevant govern-
ment parties in the mapping process because they were distinguish-
ing boundaries for parks, villages, and forest concessions.

Ultimately, the communities developed detailed maps showing
their traditional lands zoned for various uses. For each zone, includ-
ing areas outside the park boundary whose purpose is to maintain
the integrity of the parklands (i.e. Buffer Zones), they devised user
rights and responsibilities. These regulations cover areas ranging
from strict conservation of sacred areas to Wildlife Sanctuary Zones
that are closed to hunting but open to limited tourism, research, and
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PROMOTING SUSTAINABLE FOREST MANAGEMENT

Box 9 (continued)

- the collection of non-timber forest products. In June 1994, Forest De-

partment officials and provincial and district governments presented
the village.maps to the Ministry of Forestry, recommending an offi-
cial status change of the area from Nature Reserve to National Park.
Even if the maps and other information gathered are not utilized by
the National Government, the villagers have become politically in-
volved—hopefully permanently.

Forest-dependent people can thus help prevent outside incursion
by mapping their lands and resource use. As the above projects sug-
gest, maps can be used to support community-level education, polit-
ical unity, and allow for local participation in government conserva-
tion programs. In Darién, most of the inhabitants had only a local
view of the forest destruction that is occurring on a larger scale. By
bringing communities together to map their lands and discuss re-
gional development, local people saw the destruction plaguing the
entire area and got a sense of how it affects them. Working together
has helped foster solidarity among the communities and made them
politically stronger. Clearly, mapping can be an invaluable tool for
local-level empowerment as forest-dwellers struggle to protect their
lands against outside encroachment.

Notes :

a. GPSis a relatively inexpensive low tech hand-held tool used in the
field to determine latitude and longitude at any given point.

b. Peter Poole, “Indigenous Peoples, Mapping, and Biodiversity
Conservation: A Survey of Current Activities,” p. 13.

Sources: Janis Alcorn, Catherine Veninga, Derek Denniston, “Defend-
ing the Land with Maps,” World Watch (January-February 1994).
Nicanor Gonzéilez, Francisco Herrera, Mac Chapin, “Ethnocartogra-

'phy in the Darién,” Cultural Survival Quarterly (Winter 1995). Peter

Poole, “Indigenous Peoples, Mapping, and Rivdiversity Conserva-

- tion: A Survey of Current Activities.” Bill Threlkeld. World Wide -

Fund for Nature (WWF)/Indonesia-Kayan Mentarang Project, “Par-
ticipatory Tools for Community-Forest Profiling and Zonation of
Conservation Areas, Experiences from the Kayan Mentarang Nature -

Reserve, East Kalimantan, Indonesia,” (July 1994).
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Establishing a community-based forest management project
without informing local communities early on is foolhardy. Gov-
ernments should carefully gauge local acceptance of or opposition
to any such initiative, especially from those who primarily depend
on the resources targeted. Persistent, widespread opposition
should stop the project.

Information Dissemi:xation

Before any equal bargaining process can begin, bargainers must
understand their rights, duties, and options. Villagers and othar
forest-dependent peoples are generally less informed than govern-
ment officials.

In Papua New Guinea, private community-based property
rights are in effect in over 90 percent of the country. Although
communication between the government and communities has
been imperfect, the Natural Resources Options Network proposed
by the 1992 Conservation Needs Assessment is one promising
model for opening meaningful, informed dialogue in other forest-
dependent communities in the six Asian countries studied, as well
as elsewhere. (See Chapter IV.) The simple fact is that forest-depen-
dent people make decisions daily that have impacts on the local re-
source base. Being better informed about the potential impacts of
outside developments and about possible choices will, if nothing
else, provide them with opportunities to make better decisions.

Informed Consent

Alone, dissemination of information regarding options is not
enough.“Those affected must give informed consent before any ex-
ternally initiated community-based forest management project
starts. Culturally appropriate public hearings, open to all people
dependent on the area, relevant government agencies and officials,
and representatives of appropriate non-governmental organiza-
tions is a good next step.

Women and other disenfranchised subgroups should not only
be heard but also, if necessary, be accorded separate identities and
representation in any decision-making.142 The written results of the
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discussions should be publicly disseminated in a timely fashion
with special attention given to any commitments made in response
to local concerns. Where few are literate, a summary of the discus-
sion should be orally disseminated.

Notice

People living in areas where community-based forest management
is under consideration should receive notice before any formal ini-
tiative begins. At a minimum, the notice should
1. briefly describe the project;
2. be in the area’s lingua franca;
3. contain a map of the affected area;
4. describe the proponent’s proposed rights and responsibilities;
5. define the local community’s current rights and responsibili-
ties and show how they would change if the area is desig-
nated for community forestry; and,
6. inform people where and when meetings will be held locally.

Community and Legal Personalities

Working with communities (that is, with groups) to legitimize local
management systems over large areas is more efficient than deal-
ing with individuals. When negotiating tenurial rights agreements,
however, it is essential to define the “community” or “user group.”
Who should define it is also key since some communities are ill-de-
fined, overlap with neighboring communities, or include conflict-
ing factions. Some follow unscrupulous leaders who will grab a
disproportionate share of any project benefits.

Resolving such problems is difficult. Theoretically, people
should bear primary responsibility for defining their own commu-
nity or communities, but they are not always able to do so. If the
number of communities is too large (and their size too small), it may
be necessary for some communities to consolidate for the purposes
of reaching an agreement, or revert to individual agreements.

Some forest-based communities—among them users’ groups
or informal organizations capable of and willing to protect a desig-
nated area of natural forest—don’t have the internal cohesion and
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capacity to manage, sustainably develop, al’: ~ate, and enforce in-
formal customary rights over the entire local .esource base. Where
they are already protecting remaining areas of natural forest, less
comprehensive forest leases would legalize their efforts. (See Ap-
pendix A, Sample Forest Protection Lease.)

Communities wishing to enter into formal agreements or take
part in commercial extraction enterprises will probably need “legal
personalities,” particularly if they are going to be receiving income
that must be processed or taxed. The degree and rigor of require-
ments for creating and legally recognizing community-based insti-
tutions vary by country, but in any case requiring that they estab-
lish legal personalities by registering with a typically far-off
government agency has serious drawbacks. Sometimes the legal
personalities—such as non-stock, non-profit corporations in the
Philippines—can be unilaterally dissolved when communities fail
to comply with procedural requirements, such as filing financial
statements or minutes of meetings.

A more informal approach works better. In the Indian state of
West Bengal, for example, forest-protection committees simply
register with their local district forest officers before entering into
joint forest-management agreements.3 This tactic is an attractive
alternative to incorporation—provided that the committees’ regis-
tration cannot be arbitrarily revoked by forestry officials. Unfortu-
nately, they can be in West Bengal.

An even better procedure would be to simply require a census
of all community members (or all adults or heads of households)
and request that they sign the title or lease. The completed census or
list of signatories could legally define the community and become
an integral part of any title or lease. Either list would ensure that if
the corporation is dissolved or registration were revoked, the title or
lease would not revert back to the government since there would
still be two parties as is required in a legally binding agreement.

Third Parties

In some areas, outside parties—particularly non-governmental or-
ganizations—have an important role to play in helping communi-
ties negotiate agreements with governments. Third-party interme-
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diaries familiar with and trusted by members of local communi-
ties, and knowledgeable of external interests and processes, can be
profoundly helpful in negotiating viable and equitable commu-
nity-based tenurial arrangements. Indeed, since forest-dependent
communities often lack the experience necessary to navigate di-
verse cultural, bureaucratic, and organizational demands and ex-
pectations, many community forestry and conservation projects
probably owe their very existence to the invaluable assistance of
third-party intermediaries.!#

A troublesome question, however, is whether a third-party in-
termediary must be involved in negotiating the terms of commu-
nity-based forest management agreements. Clearly, no blanket re-
quirement for a third-party intermediary is appropriate since their
existence and availability cannot be presumed, nor can their loy-
alty to local communities be assured. Requiring the involvement of
intermediaries should depend ona number of factors including the
particular community’s degree of organization and internal cohe-
sion, community and government preferences. When a community
wants the involvement of a third-party intermediary, however, that
decision should be respected.

Negotiations and Benefit Sharing

Soon after the concerned community and the state reach a prelimi-
nary agreement, formal negotiations should begin. The forest-man-
agement agreement might cover—but should not be limited to:

1. a natural resource management plan;

2. project boundaries (including internal boundaries to be man-
aged or co-managed by various constituencies according to
different plans);

3. the routes of service roads and construction details;

4. employment guarantees;

5. hunting, gathering, and farming rights; and

6. other provisions for benefit sharing including (as needed) a
formula for allocating profits to communities, individuals, or
the state.

An array of arrangements are possible and no set formula will

succeed in every situation. Each agreement calls for case-by-case
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development. One recommendation is universal though: once
final, all agreements should be summarized in writing, orally ex-
plained, and signed by those in agreement or their authorized
leaders.!¥>

The division of benefits may require share-holding agreements,
representation on the corporation’s board of directors, allocation of
a percentage of profits from annual operations (including the crite-
ria to determine that percentage),!4 the creation of an indepen-
dently run community trust, or the construction of new facilities
such as a school or health clinic that serve the community. The im-
portance of local contributions, whether in-kind or financial,
should also be kept in mind. In other words, communities that
enter into agreements to protect and sustainably manage forest re-
sources are providing a service in the public interest. They are not
mere beneficiaries of government largesse, rather, they are partners
in an important endeavor.
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CONCLUSION

In many developing countries, tropical forests are the single most
important natural resource for rural communities. Woodlands pro-
vide food, shelter, and fuel, often nourishing the spirits of their in-
habitants as well as their bodies. Unfortunately, few national gov-
ernments in developing countries recognize forest-dependent
peoples’ locally-based natural resource rights or their contribu-
tions to sustainable forest management. Nor do most countries
give local resource users any meaningful say in decisions on na-
tional forest laws and policies. Instead, many adhere to colonially
inspired and centralized systems of forest land ownership that
legally disenfranchise many rural citizens.

National lega! systems that benefit political and economic elites
also isolate the hundreds of millions of people who inhabit or de-
pend upon tropical forests for survival. Such systems reinforce the
inequitable distribution of the benefits of natural resouices. They
also undermine local incentives for sustainable development and
contribute to the still-accelerating rate of tropical deforestation.

Three fundamental and persistent misrepresentations are often
used to marginalize forest dwellers and other forest-dependent
peoples, even though they have been thoroughly disproved.!4’
One is that forest-dependent peoples are few in number (outdated
and inaccurate official counts underestimate the population of
classified forest areas). Another is that forest-dependent peoples
use public resources illegally. The third is that they are destroying
the forests, especially with slash-and-burn farming.

A growing body of evidence demonstrates that many forest-
dependent people actually protect biologically rich areas and sus-
tainably manage local ecosystems. In particular, many forest-
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dwellers rely on elaborate systems of community-based property
rights which have been developed over many generations, systems
that often spring from long experience and a deep sense of obliga-
tion to the natural world.

Forest bureaucracies know, of course, that when push comes to
shove many forest-dependent communities can resist or bollix
governmental forest-management schemes that strike them as in-
equitable and unsustainable, however “legal.” Traditionally mar-
ginalized peoples, including forest-dependent populations, won't
allow themselves to be legislated or developed out of existence. By
building partnerships with forest communities, governments can
stave off potential unrest and develop an alternative strategy for
sustainably managing fast-disappearing forest resources.

The plight of forest-dependent communities has been a long
time in the making, as has the well-documented failure of state-
managed systems. Now, the deforestation crises that many South
and Southeast Asian countries face can be defused only by a fair
and balanced government partnership with local communities.
Both power and its rewards must be shared with forest-dependent
communities, and community and national interests must be bal-
anced to promote the common good.

National and state authorities need not, and should not, be
eliminated from the management processes of forest resources.
Empowering local communities does not mean disempowering
governments. The states play a vital and necessary role in manag-
ing tropical forest resources, but it is one they share with forest-de-
pendent communities and one that should be used to secure the
balance between community and national interests and thereby
promote both.

Only by sharing authority can overburdened national forest
departments truly help communities and the nation sustainably
develop and equitably share in the forest patrimony. In turn, by ac-
cepting their share of responsibility and cooperating with reason-
able state regulations, local communities will be better able to pro-
mote the common good, as well as their own.
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APPENDICES

APPENDIX A. Sample Forest Protection Lease

This agreement, dated , is made and entered

into between the , represented by the
[national government]

, referred to as the

[appropriate government agency official]

GRANTOR, and the , whose members have
[local community]

signed this Agreement
[and/or]
are identified in the attached census,

which forms an integral part of this Agreement. They have formed

themselves into the , hereinafter
[name of community entity]

referred to as the GRANTEE.
WHEREAS, the GRANTOR has legal authority under

of
[appropriate section] [appropriate legislative act]

to enter into agreements with forest managers which grants them
legal rights to exploit and reside on classified f{orest land;

(-
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WHEREAS, the GRANTEE is qualified to enter into a lease

agreement with the and
[appropriate government agency/official]

has applied to do so; and

WHEREAS, the GRANTOR has evaluated and favorably con-
sidered the application of the GRANTEE:

NOW, THEREFORE, in consideration of the foregoing premises
and the following terms and conditions, the GRANTOR and the
GRANTEE, of their own free volition, enter into this FOREST

LEASE, which covers an area located in

, District of ,

Province of , containing an area of

hectares and technically described in the attached
map, which is an integral part of this Agreement.

* % % %

Terms and Conditions
GRANTEE

1.  The GRANTEE shall have the sole and exclusive right
peacefully to utilize, manage, and protect the land and natural re-
sources located within the area described above against any third
parties,

2. The GRANTEE shall preserve monuments and other land-
marks within the confines of the land that designate corners and
boundaries.

3. The GRANTEE shall protect and conserve the forest trees
and forest products naturally grown on the land and shall
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cooperate with the

[appropriate government agency/ official]

in an effort to protect forest areas immediately adjacent to the
leased area.

4. The GRANTEE shall not cut, gather, or harvest for com-
mercial use naturally grown forest products from the area or any
adjacent area except in accordance with a license or permit that
shall be issued by the GRANTOR upon prior application of the
GRANTEE.

GRANTOR

1. The GRANTOR shall extend technical assistance, extension
services, and other support to the GRANTEE.

2. The GRANTOR shall maintain the present legal status of
the area and shall not reclassify or grant to any and all third parties
rights or privileges to develop, utilize, or manage the area during
the existence of this Agreement.

3. The GRANTOR shall, upon the request of the GRANTEE,
assist efforts to protect the area from encroachment and any unau-
thorized extraction of natural resources.

4. The GRANTOR shall not terminate or cancel this Agree-
ment unless the GRANTEE fails to comply with the terms and con-
ditions of the Agreement within one year after being notified in
writing of the alleged violations.

The provisions in this Agreement have been explained by the
GRANTOR in a language understandable to the GRANTEE prior
to the signing of the Agreement.
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This Agreement becomes effective upon its signing by the
authorized parties and shall continue for a period of
years, renewable for another years at the option of the
GRANTEE.

IN WITNESS WHEREOF, the parties have signed their names

below this day of

[Community Representative of [Official]
Corporation/Cooperative]

[Representative of the User
Group or Informal Organization]

Signed in the presence of

[witness] [witness]
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APPENDIX B. Sample Forest Community Lease

This Agreement, dated , is made and entered

into between the , represented by the
[national government]

, referred to as the

[appropriate government agency official]

GRANTOR, and the community of ,whose
[local community]

members have

signed this Agreement

[and /or]

are identified in the attached census,

which forms an integral part of this Agreement. They have formed

themselves into the , hereinafter
[name of users’ group]

referred to as the GRANTEE.
WHEREAS, the GRANTOR has legal authority under

of
[appropriate section] [appropriate legislative act]

to enter into agreements with forest managers that grants them
legal rights to extract from and reside on classified forest land;
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WHEREAS, the GRANTEE is qualified to enter into a lease
agreement with the GRANTOR and has applied to do so; and

WHEREAS, the GRANTORK has evaluated and favorably con-
sidered the application of the GRANTEE:

NOW, THEREFORE, in consideration of the foregoing
premises and the following terms and conditions, the GRANTOR
and the GRANTEE, of their own free volition, enter into this COM-
MUNITY FOREST LEASE, which covers an area located

in

, District of ,

Province of , containing an area of

hectares and technically described in the attached
map, which is an integral part of this Agreement.

* k%

Terms and Conditions
GRANTEE

1. The GRANTEE shall have the sole and exclusive right
peacefully to possess, occupy, manage, and protect the land and
natural resources located within the area described above against
any and all third parties.

2. The GRANTEE shall preserve monuments and other land-
marks within the confines of the land that designate corners and
boundaries.

3. The GRANTEE shall protect and conserve the forest trees
and forest products naturally grown on the land and shall
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cooperate with the

[appropriate government agency/ official]
in an effort to protect forest areas immediately adjacent to the
leased area.

4. The GRANTEE shall not cut, gather, or harvest for com-
mercial use naturally grown forest products from the area or any
adjacent area except in accordance with a license or permit issued
by the GRANTOR upon prior application of the GRANTEE.

5. The GRANTEE shall be able to cut, gather, or harvest for
commercial use trees or other forest products that are planted or
otherwise grown by its members.

6. The GRANTEE, by entering into this Agreement shall not
be deemed to have waived any claim of preexisting or prospective
private ownership rights inside or outside the area covered by this
Agreement.

GRANTOR

1. The GRANTOR shall extend technical assistance, extension
services, and other support to the GRANTEE.

2. The GRANTOR shall maintain the present legal status of
the area and shall not reclassify or grant to any and all third parties
any rights or privileges to develop, utilize, or manage the area dur-
ing the existence of this Agreement.

3. The GRANTOR shall, upon the request of the GRANTEE,
assist efforts to protect the area from encroachment and any unau-
thorized extraction of natural resources.

4. The GRANTOR shall not terminate or cancel this Agree-
ment unless the GRANTEE fails to comply with the terms and con-
ditions of the Agreement within one year after being notified in
writing of the alleged violations.

7
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The provisions in this Agreement have been explained by the
GRANTOR in a language understandable to the GRANTEE prior
to the signing of the Agreement.

This Agreement becomes effective upon its signing by the

authorized parties and shall continue for a period of

years, renewable for another years at the option of the
GRANTEE.

IN WITNESS WHEREOF, the parties have signed their names

below this day of ,
[Community Representative of [Official]
Corporation/Cooperative]
Signed in the presence of

[witness] [witness]
146
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Louise Fortmann and Diane Rocheleau, for example, noted
that during a workshop on agroforestry, women made “their
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interest” during the smaller group activities. “During the fre-
quent and even heated exchanges of questions, answers, criti-
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Case Studies,” Agroforestry Systems, 1990, vol. 2:252-272.

S.B. Roy, “Forest Protection Committees in West Bengal, India”
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For examples of the working of this dynamic, see the case
studies in David Western and R. Michael Wright, eds., Natural
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vation and Rural Development: The Case of Amboseli,” in
David Western and R. Michael Wright, eds., Natural Connec-
tions: Perspectives in Community-based Conservation (Washing-
ton, D.C. and Covelo, CA: Island Press, 1994), 15-52.

Despite an agreed-upon revenue sharing formula, the West
Bengal community-forest management projects have experi-
enced misunderstandings between local communities and the
forest department over how to determine that agreed-upon
revenue. Forest Protection Committees agreed to receive 25%
of the net sales of timber grown within the joint management
area. Difficulties have arisen over how to determine the net.

Lynch, 1990, see note 10.
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