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ABSTRACT

With the passage of the condominium law in May 1995, it was agreed that since registration of
condominiums will become mandatory, it was therefore tiine to implement a public awareness
campaign and provide additional training for government officials and members of association
boards of directors.

The majority of the consultant’s work was undertaken in two areas: first, working with Yerevan
State University (YSU) personnel revising and finalizing the "Condo Course 201"; and,
secondly, assisting Diana Avetian with the development of her public relations campaign for
condominium awareness and conversion encouragement.

The public relations campaign is critical to course atiendance, because it will increase i.‘erest
in the two courses created thus far. For this reason, the first area to be addressed in this report
will be the campaign. The intent of the "Condo Course 201" is to enhance and advance the
understating of condominiums from "Condo Course 101." In addition, the course is intended
to be of particular value to those involved in the facilitation of conversion of state-owned
housing to condominium associations.



I. INTRODUCTION

In response to the City of Yerevan identifying a need for assistance in implementing housing
privatization, a working group was formed to coordinate with Resident Advisor Anlian on a
regular basis. This group reports directly to the Mayor. Staff from the Scientific Research
Center for City Management (SRCCM) have been providing consulting services to the project.
Additional expertise in condominium organization and property management has been provided
by visiting American experts.

During the past year, the project has focused on preparing for the passage and implementation
of a national condominium law. In anticipation of this law, Yerevan State University (YSU),
with assistance from the consultant, developed "Condo Course 101" for condominium
management. This course, which is targeted at government officials and members of association
boards of directors, has been offered several times in Yerevan and recently in the Earthquake
Zone. In addition, some assistance has been provided to the City egarding the structure and
organization of an "Office of Condominium Services," which would provide assistance to these
resident associations.

In early May 1995, the condominium "law” was issued in the form of an executive Decision.
The Decision does make condominium registration mandatory. In conjunction with the passage
of the law, LTA Anlian met with the Mayor of Yerevan, who appeared committed to the
establishment of the "Office of Condominium Services."

Although the law provides for mandatory registration of resident associations, it is important to
encourage and support voluntary efforts to generate successful models of association formation
and action. Therefore, the Mayor agreed that it is necessary to move quickly to develop the
public awareness campaign and provide additional training. It is anticipated that materials
developed in Yerevan will be useful throughout the country.

To support this effort, LTA Anlian and STA Sienkiewicz have recommended a public awareness
campaign, targeted at residents of potential condominium associations. The goal of this
campaign is to provide residents with enough information about the benefits of condominiums
to encourage them to approach their local government for further assistance in forming and
registering their association. A team of graduate business students at the American University
of Armenia (AUA) has been requested to assist in developing this campaign. The public
relations campaign is critical to course attendance, because it will increase interest in the two
courses created thus far. For this reason, the first area to be addressed in this report will be the
campaign.

In order to provide more advanced training for government staff and community organizers who
will be charged with encouragiig and supporting the registration and operation of condominium
associations, early this year LTA Anlian authorized YSU to begin preparation of a second
course, which would cover in greater depth the issues of operation and management of a
condominium. The second part of this report focuses on the realization of that course, "Condo



Course 201." The intent of this advanced course is to enhance the understanding of
condominiums from "Condo Course 101." In addition, the course is intended to be of particular
value to those involved in the facilitation of conversion of state-owned housirig to condominium
associations.

II. PUBLIC PELATIONS CAMPAIGN

While working with Diana Avetian during the consultant’s recent trip to Armenia, there was an
evolution in thinking about how condominiums are likely to be developed. The initial thinking
was that cities would create "Offices of Condominium Services” which would be instrumental
in facilitating the development of condominium associations. This emphasis can be seen in the
working paper entitled "Conceptual Marketing Plan/Public Awareness Campaign for Promotion
of the Condominium Concept Phase I: Yerevan (Attachment 1).

During the course of discussions and the meetings with city officials regarding both the advanced
course and the creation of the Office of Condominium Services, a re -, concern developed on the
part of the consultant that most of the thinking and actions by the oftice of the Zshek were about
retaining the bureaucracy (albeit in a "new, spirit of enterprise”), rather than on how to assist
the owners of condominium units with the creation of their condominium associations. It seems
that, as in many large government structures, the focus is on self-preservation rather than how
best to assist constituent populations. For this reason it appears that the main facilitation will
have to come from the public through both entrepreneurial activity, as well as the desire for
individual and group improvement.

As the consultant and Avetian continued their meetings and discussions, a more fully developed
timeline was created entitled "First Stage Preparation, July to August, 1995" (Attachment 2).
This timeline is well thought out and aimed more at educating the public about, and encouraging
the general population to become involved in, the development of condominium associations in
Armenia. This ov-line was reviewed with Peter Epstein during the consultant’s final day in
Yerevan, and there seemed to be general agreement that the outline should be used as a guide.

Immediate steps in the process were also discussed during this meeting. Avetian's next efforts
were to be toward identifying, contacting and evaluating the local contractors who would be
needed to advance the plan. These included writers who could develop articles and press
releases for use in newspapers, graphic designers for brochures, posters, etc., as well as
directors and producers for creating radio and television pieces. A budget could then be
developed.

Since the consultant’s return to the U.S., another TDY, Michael Kucharzak, has been involved
in the evolution of this public relations/marketing campaign. Kucharzak brings to Armenia
experience from developing a similar campaign in Kazakhstan. The consultant is not aware of



improvements and further evolution in thinking which may have developed during Kucharzak’s
TDY, so consultant’s comments will be limited to the information gained from the meeting with
Peter Epstein on 14 July 1995.

Fundamentally, the timeline is presented well. Avetian’s American University of Armenia
(AUA) degree in marketing enhances ICMA's work in this area. It is important to move'
aggressively to ensure that the public is well informed regarding condominiums and the
formation of condominium associations. The opportunity for entrepreneurs is overwhelming,
if they are made to understand the potential for profit in the development and management of
the to-be-formed condominium associations. The emphasis must continue to be on educating the
people who live in housing and/or those who see the potential for profit in assisting in the
conversion of state-owned housing to condominium associations.

One resource which should be carefully considered for its applicability to the current situation
in Armenia is "Transition from Developer Control" by Amanda G. Hyatt, (published by the
Community Associations Institute (CAI), 1992, Attachment 3). While not perfectly applicable
(it addresses the conversion of property to homeowner control from a for-profit developer), there
are many similar issues. In many places simply the substitution of the word "state" for the word
"developer" is enough to make clear the transition issues. If desired, the consultant can modify
the publication to make it applicable to Armenia.

Of course, if the city or state government can be convinced of the need to serve as the leader
of the transition, the transition process will progress more smoothly,. However, just as in the
U.S., transition will occur in any event. One of the goals of the public relations/marketing
campaign must be to assure that the grass-roots leadership is as informed as possible. This is
why there must be an emphasis on the training available through the YSU courses throughout
the campaign.

In a’dition, it is not clear from my discussion with various Armenians that television is the
ubiquitous presence which we have come to appreciate in the U.S. Due to the inconsistency of
the supply of electricity, the people are not as tuned-in as they are in the U.S. For this reason,
if resources are scarce, a primary focus on the print media should be undertaken. Radio is more
available than television, but print seems to be the primary media for communicating news and
information.

HI. CONDOMINIUM COURSE 201

The "Condo Course 201" was completed and tested prior to the consultant’s departure from
Armenia. Unfortunately, the test group had never taken the prerequisite course, "Condo Course
101," so it was impossible to fuily judge the effectiveness of the advanced course. Nonetheless,
it appeared to be quite useful. Although the participants had not had the required prerequisite
course, they were not completely uninformed on privatization and condomininms. Most were
employees of the Zshek.



The instructors for the Course 201 were essentially the same as for Course 101. Each instructor
presented one chapter from the draft manual. Suren Koshetsian taught Chapter One which was
an overview of the current situation with a focus on economic and infrastructure realities as they
relate to housing conversion. It was well presented and well received.

Haik Karapetian taught a section on condominium law. As one of the authors of the draft
condominium law, he brought a particularly strong understanding of the purpose and
shortcomings of the adopted Decision. Shortcomings he found worthy of note include:
government control of associations may continue for some time (which is one of the reasons
transition needs to be given more attention); the condominium charter must include technical
passport and individual unit information, which when they exist at all is spread all over the
bureaucracy and is out-of-date; the law on enterprises does not allow the mandatory formation
of non-profits, but the condominium decision requires it; land allocations cannot be done to an
unregistered entity, but the association cannot register without defining its land allocation. He
noted other minor technical problems, but the aforementioned will cause serious problems in the
formation of condominium associations. It is this consultant’s understanding that Karapetian,
along with others, is working to see that the necessary modifications are made to the Decision
to make it more workable. His presentation was well organized and thought-provoking for the
participants.

Chapter Three was presented by Shavarsh Makarian. This chapter covers the how-to’s of
condominium creation.  Shavarsh is one of the primary authors and instructors in the
Condominium Extension Office at YSU. His presentation brought a great deal of interaction
with the participants and was well received. He is very knowledgeable in this area.

Chapter Four was presented by Lavrenti Martarosian. This chapter addresses evaluating
deferred maintenance in a building. They are fond of the formula they have developed for
determining building condition, and it does, in fact, work. Nonetheless, they are also aware that
in most cases the data does not exist for utilizing the formula. Therefore, much of the
presentation focusses on the concept of evaluating deferred maintenance needs and how to make
determinations in real world situations. Lavrenti also has been working with the condominium
program since its inception and is a knowledgeable and effective instructor.

IV. CONCLUSIONS

We did not develop enough infcrmation during consultant’s TDY for a cost/benefit analysis of
the various media available. Based on limited information, it appears that the cost of production
and distribution of video presentations over the airwaves is substantial in comparison with radio
and newspaper. Furthermore, the access to high-quality equipment, writers and producers seems
more limited. Overall, unless costs and benefits have been misunderstood by the consultant, the
focus should be on print rather than radio, especially print that is aimed at late teens and young
adults looking for change.



It should again be noted that the materials from CAI served as a substantial base of knowledge
for the development of materials in the NIS countries. The course manual was not yet available

in English and is not included. As usual, the lion’s share of the consultant’s work product was
left behind in Armenia.
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|40618:44:10 ICMA, Yorevan, Armenis - -8862-181-360
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CONCEPTUAL MARKETING PLAN / PUBLIC AWARLNESS CAMPAIGN
IFOR PROMOTION OF THE CONDOMINIUM CONCEPT
PHASE I: YEREVAN

1. TV “Public Service Announcements™:
3 to 5 times per week during scveral months:
- TV first channcl: before and/or during the news program:
- TV sccond channcl: during “Mairacakhack™ (Capital) program:
[A TV “spot” to be developed. ]

2. Special TV programs related to the subject:

- Cily and government olliciais, involved in the condominium related reforms, promole
the concept ol condominiums and the “Office ol Condominium Services™ - OCS
(“Hingshabty™ - Thursday - program),

- “Yeranhuini™ (“Trangle™) Fxecutive Board:

- Other appropriale people

NOTLE: Programs or a collection of all ads/interviews, etc. can be consolidated
into a public ed/training video for use throughout Armenia.

3. Radio “Public Service Announcements™:
110 3 times a week: 9:40 u.m. and 2:30 p.m. during several months:

[One minute radio text 1o be developed. |

4. Newspaper adv™News Releases™/Articles:
(NOTL: It is nccessary to develop a logo for the OCS and include it into the
ncwspapcr ads).
- *llayastany [lanrapctutiun™ - Armcnian version - (2 - 3 times a week):
- *“llayastany [lanrapctutiun™ - Russian version - (1 - 2 times a week):
-"Azp" - (1 - 2 imcs a week):
Scvcral months.
[Newspaper announcement to he developed. ]

3. Brochures:
To be distributed 10 various people: executive boards of condominiums, residents, efc.

The tille page ol the brochure should include the logo ol the OCS.

The brochure should promote the advantages ol the condominium compared with the
traditional method of management and may also be used as a “fact sheet™ by
politicians speaking publicly on the subject.

6. DBillboards/Posters:
Artwork with a message 1o be developed.

NOTL: Based on experiences in Yerevan, the Public Awareness Campaign will
be “rolied-out™ to all cities and regions of Armenia.
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Timeline



Radio:

- Radio announcements; end of July,
beginning of
August
- Series of Radio programs presenting Condo mid August
Regulations

Outcome of the second stage?
- Community informed about the concept of condominiums;
- This will push the city to start the process of formation:

THIRD STAGE - ENCOURAGE CREATION OF

CONDOMINIUMS
(mid September to December, 1995)

What will appear in mass media?

Projected start
Printed media:
- Series of articles on the ocs’s, on YSU September
courses, €tc.
- In't.c“r'\‘n;gws with board members of registered ~ October, November
Condoay
- News Releases on the registered condos October, November
- Question and answer column in newspapers;
TV:
- Ads September
- Series of programs presenting benefits of September, October
condos
Radio:

- Radio announcements and programs;

Outcome of the third stage:
- Number of condos registered.

Projected end

. q
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T ransition from developer to owner control in a condominium or master

planned community is considered by many association practitioners to be the

most critical phase in the community's growth. If conducted properly, it will allow
the community association to become independent of the developer's support and
control in a time period comfortable for both. The transition also will allow the
association to mature into capable, ongoing governance by the unit owners. [f

conducted improperly, however, it can cause great dissent within the community,

.2
7

ik e

many legal problems for the developer and the owners, and possible long-term
-+ ineffectiveness and disarray for the association.

The purpose of this Report is to help both developers and unit owners in a
community association through a successful transition. It will approach this goal in

the following ways:

PR

§ L

* Explairing the transition process—what it is, what its goals are, how it can be

a

accomplished, and the typical phases contained within the process

° Delineatingthelegalframeworkwithinwhichtransitionmustoccur——including

b et

constraints imposed by federal and local agencies and laws, considerations for
association legal documents, and alternative approaches for structuring the process
for transfer of control

* Targeting areas in the transition process for developer and owner participation

STRNL o ity oG

s,
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¢ Suggestingways tostimulate anddevelop leadershipin the community association

A

through an active and viable committee process

Although this report is targeted primarily for transition within predominantly

Ll

residential developments, its premise can be adapred for mixed-use projects as well.




n each new community association, the
I method by which control of the association
is transterred from the Jdeveloper to the unit
owners will largely determine the success of that
association. [deally, that transfer of control should
occur through an extended process of transition
during which the owners are gradually involved
in the association’s operations and decisions.
There isoften, however, a reluctance on the pare
of both the Jdeveloper and the unit owners to
institute and complete the transition. The Je-
veloper may tear that the unit owners will inter-
fere with building and marketing etforts, thus
threatening profitability. The unic owners, on
the other hand, mav resist accepting responsihil-
ity for the association for fear of assuming an
unknown financial or legal burden of the devel-
oper. By achieving a better understanding of the
transition process and the benefits to be gained
through successtul and effective transition, each

party will be more comfortable working with the
other.

One word about what transition is not. It is not
the act of transter or acceptance of the common
elements or common property. On the contrary,
in most developments today the common prop-
erty is transterred from the developer during a
very early stage of the development process. In
simple condominum developments, for instance,
the common property s made subject to the
condominium regime when the condominium is
created, and arainterest in the common elements
is transterred each tume a unie 1s conveyed. In
planned communities the common property is
trequently deeded to the association prior to the
sale of the tirst units or during early stages of a
multi-phase development.

Transition 1s also not the “tunover” of the
common elements to owners who then have no
further recourse to the developer for defects in

Guideposts

* Transition is the process by which control of the
association shifts from the developer to the owners, and
it begins with the development’s planning. [t is an evolu-
tionary process rather than a single event that occurs
suddenly after most of the units are sold and conveyed to
unit owners.

* There is a mutual interest between the developer and
the owners to achieve a smooth and successful transition.
Their cooperative efforts can result in an association that
is well run and stnoothly operated and which is a credit to
:veryone involved in its development. A poorly planned
ransition with uncooperative developer-owner relations
:an result in angry unit owners, lawsuits, bad reputations
or those involved in the development, and an ineffective
r possibly bankrupt association.

» The developer should strive for early and continuing
wher involvement and education in the operation of the
ssociation as the basis for a successful transition program.

» Cooperation and communication berween developer
nd owners during the transition period must be encour-
ged and maintained and mutual interests must be recog-

Lized.

An interim set of committees, staffed primarily by
wriers, facilitates work to be done during the transition

period and provides the training ground and the founda-
tion for future leaders and permanent ongoing association
committees.

* The following are several approaches to transferring
control of the association to the owners:

L. Addition of one or more nondeveloper unit owners to
the board of directors at specified levels of sales.

2. A weighted voting approach, in which the membership
voting ratio is arranged so that the developer will lose
control over the association not later than a conveyance
of a specific percentage of homes.

3. Use of an interim committee or advisory board to
consider and recommend or make most association related
decisions.

4. Transfer of substantial control to owners with retention
by the develop of a veto of certain types of actions that
would result in a basic change in character of the develop-
ment plan or which would adversely impact the marketing
of the project.

5. A combination of two or more of these methods.

¢ In the absence of an effective transition process, which
includes a program of owner involvement, education, and
interim commuttees, it may be necessary for the owners to
assume the responsibility for developing effective leaders
who are adequately prepared to assume control of the
association board.




the common elements. Furthermore, transfer of
control from the developer to the owners is not
an act which afirms that developer construc-
tion warranties have been met.

The mostimportant point is that rransition is
not a single event in time at which formal
control of the association is turned over to the
OWRErs; 10 1S 2 process—a series of events—by
which the transfer of control occurs. In a well-
planned and implemented transition program,
“turnover” is a mere formality that marks one
event near the conclusion of an extended process.

WHy WORRY

ABOUT TRANSITION?

Experience has shown that a well-planned tran-
sition, which combines a thorough owner edu-
cation program with the gradual cransfer of
control and responsibility for association affairs
to the owners, will result in a smoothly-run
association without the disorder and ill feelings
that often accompany a sudden turnover to
unprepared owners. By working together during
the transition period, the developer and the unit
owners can understand each other’s concerns
and are more able to protect their own indi-
vidual interests through cooperation.

Both parties have much to gain from a suc-
cesstul transition. Good relationships and a well-
run association will pay off for the developer. As
aresultof the mutual rapport and the confidence
gained by owners as commitments are met, the
developer will benefic directly from this reputa-
tion through increased referral sales in future
development activities. Of equal importance is
an early owner involvement that will provide
owners with an understanding of all facets of
association operations and will give them an
opportunity to be involved with decisions thar
shape policies and procedures affecting them
and the association long after the developer is
gone. Early participation will also provide own-
ers with a training period wherein they can
gradually learn to manage the association and
ensure that association services reflect the
community’s needs and financial capabilities.
The result will be a successfully-operated com-
muniry association, a credit to the developer,
and a sound investment and pleasant environ-
ment for the unit owners.

It is important o realize that the level of
owner involvement that reasonably can be ex-
pected will vary, depending on the association’s
character. For example, an owner-occupied resi-
dential development can expect a much higher
level of participation than a second home resort

development. Also, the complexity of associa-
tion operations and the size of the common
elements can have an effect on involvement—a
development whose common elements include a
large recreational package and building exteriors
to maintain will tend to involve more owners
than one with only a small playground for com-
mon area.

Transiton, then, is a process—a process that
should be carefully conceived and well planned.
Preparing for transition begins with the initial
planning of the project and carries through until
unit owners are in complete control of the asso-
ciation and its operation. It involves al| phases of
the developmental process and, when prorerly
plannedand implemented, may be time-consum-
ing. However, the inves'ment in time will return
dividends to all parties involved.

[DEAL TRANSITION SCENARIO

OR “ONCE UPON A TIME...”

In an ideal scenario, the beginning of the devel-
opment of a community association—iwhether i
is @ condominium or master planned commu-
nity—starts when the developer meets with the
atcorneys, architects, lenders, accountants, mar-
keting and management consulrants, and others
who need to be involved in planning the devel-
opment. In addition to the details of the physical
development and the financing and marketing
plan for the project, they should discuss the
association’s structure, new owner programs for
involvement and education, a \d a time-table for
the shift of association control to the unit own-
ers. After the planning is completed and cthe
actual physical development is underway, the
association’s legal documents will be drafted
before sales efforts begin. A comprehensive main-
tenance manual will also be developed as the
project is completed to provide a concrete guide
for the association, regardless of who controls the
board of directors.

Education of new owners begins with materi-
als and explanations provided during the sales
process and with a new owner orientation pro-
gram given shortly after conveyance. This mate-
rial should include explanations of the commu-
Nity associaticn concept; particular aspects of
the documents, rules and regulations; the
association’s operation and management; and
the transition process from developer to owner
control. Activities in which owners can become
immediately involved should be identified and
participation should be solicited. As owners in-
crease in number, the developer or its represen-
tative should hold periodic owner meetings to



Perhaps the
most important
consideration
in the
association
transition

is the legal
framework
within which
the transition

process occurs.

discuss Jdevelopment progress and association
operations and to receive input from owners and
committees. Owners also should receive regular
newsletters containing similar information and
other articles of interest.

Asthe numberofowners permits, there should
be increasing participation on such functioning
committees as maintenance, insurance, orien-
tation, communications, and architectural re-
view and tinance. Their recommendations
should have increasing weight in the board's
deliberations. When the number of unirs sold
reaches a predesignated percentage, owners
should begin more formal involvement in the
association’s governance. At this stage, the own-
ers elect representatives to an Interim commit-
tee, an advisory board, or directly to the board of
directors, with the percentage and form of rep-
resentation depending on state statute, associa-
tion documents, andfor the developer's stated
transition plan. These owner representatives
now have an opportunity to present the views of
the unit owners formally to the developer-con-
trolled board. As additional sale levels are
achieved, unit owners are generally entitled to
additional representation until, eventually, they
hold a majority of seats on the board. They have
complete control of assaciation decisions at this
point, unless the developer has retained a vero
over certain types of board decisions until the
development s largely complete; in this case,
complete control will belong to the unit owners
when the developer’s veto right expires.

Inthis ideal scenario, the “turnover” is a mere
formality. Instead of calling a meeting on a
specific date at which the new board of directors
is elected and all responsibility is “turned over”
to the unit owners, there is a gradual phase-in of
owner control. The normal review of contracts
and other functions, such as insurance coverage,
books and records, budgets, and enforcement, is
accomplished through the activities of the owner-
dominated association committees.

Operation of the association does not skip a
beat. Any disputes between the association and
the developer over such items as common area
deficiencies will still need to be adjusted, but the
board will be better able to represent the owners'
interests from the experience they gained during
transition. Furthermore, many problems regard-
ing assessment collection, contract awards, and
maintenance quality are identified earlier in the
process and dealt with or forestalled by the early
and continued involvement of the unit owners,

This ideal scenario seems straight forward
enough but, to be fully achieved, the developer
must undertake a careful, well-conceived and

multi-faceted plan. The tollowing section will
look at steps that need to be taken, with particular
attention to the legal framework for transition and
the process for achieving owner involvement.

LeGaL FRAMEWORK

Perhaps the most important consideration in the
association transition is the legal framework
within which the transition process occurs. If
properly conceived and structured at the outset,
this framework can speed the process along to a
successful conclusion for both the developerand
the homeowners, and it can help limit misunder-
standings and possible court actions between
both parties.

The legal framework for transition in associa-
tion communities is typically set forch for condo-
miniums, and increasingly for planned commu-
nities, in broad terms in state statutes that may
set minimum standards for the process. Under-
standing the nature and form of such require-
ments will guide the developer's efforts in further
defining the process by providing appropriate lan-
guage in the association’s legal documents.

Statutory

Considerations: Condominiums

State legislation and regulation dealing with the
community association process has focused
predominately on the condominium form. The
first generation of condominium statutes en-
acted in the early [960s tended to be basic
enabling statutes, and they were typically silent
on transition of control. Over half of the states
that have enacted second generation condo-
minium statutes include provisions requiring
transfer of control to the unit owners based on
the conveyance of a set percentage of units and,
typically, not later than a set number of years
following the sale of the initial unit. While the
developer is free to provide for earlier transfer,
the statute establishes the outside limics as a
protection for the unit purchasers. However,
such provisions also benefit the developer since
specific procedures are established by law that
force the transition process to take place and the
unit owners to assume control.

The Uniform Condominium Act (UCA) was
developed by the National Conference of Com.
missioners on Uniform State Laws and endorsed
by the American Bar Association in 1977. As of
1992, a number of states, including West Vir-
ginia, Pennsylvania, Minnesota, New Hamp-
shire, Maine, Missouri, New Mexico, Rhode
Island, Nebraska, North Carolina, Washington,
and Oregon, have adopted the UCA while such

\D



states as Louisiana, Arizona, Michigan, and
Wisconsin have adopted portions of the UCA.
The UCA contains very specific language in the
area of transition. It provides that unit owners
(excluding the developer) elect rot less than 25
percent of the hoard members following the
conveyance of 25 percent of the units and not
less than one-third of the board following 50
percent convevance; Jeveloper control termi-
nates tollowing conve,ance of 75 percent of the
units or at the end of a set number of years,
whichever oceurs first.

In another approach, the Georgia Condo-
minwm Ace provides that developer control
cease not later than the conveyance of 80 per-
cent of the undivided interests in the common
elements to unit owners other than the devel-
oper or three vears from the recording of the
declaration 1n a nonexpandable condominium,
seven years tor an expandable one.

Statutory Considerations:

Master Planned Associations
Subsequent to the UCA's development, the
National Conference of Commissioners on Uni-
torm State Laws developed the Uniform Planned
Communities Act (UPCA). The Conference
then developed the Uniform Common Interest
Ownewship Act (UCIOA) in 1982 thar ad-
dressed both condominium and planned com-
munity forms of Jevelopment. As of 1992,
UCIOA had been adopted by Connecticur,
West Virginia, Alaska, Colorado, and Nevada.

UCIOA provides that the developer's right
to appoint and remove board members ends at
the earlier of:

L. Sixty days after conveyance of 75 percent of the
units that may be created in the development

2. Two years after all developers stop offering
units for sale in the ordinary course of business
3. Two years after the develaper's right to annex
property was last exercised

If the developer voluntarily relinquishes the
right to appoint and remove board members
earlier than required by UCIOA, it may retain
the right to approve certain board actions during
the remainder of the period specified for devel-
oper control.

UCIOA provides a phasing-in process for
relinquishing control of the board of directors:
unit owners other than the developer must be
permitted to elect at least one director or 25
percent of the board within 60 days after the sale
of 25 percent of the total number of units that
may be created in the development and one-
third of the board within 60 days after convey-
ince of 30 percent of the units.

Other Considerations

To date few states have srarures dealing directly
with the transfer of control in homeowner asso-
ciations that are not a part of a condominium
project; Florida enacted such legislatior in 1992,
The principal constraints placed on the devel-
oper in structuring the transition process in a
homeowner association are brought about by the
lenders' requirements and the requirements to
meet the various federal lending-related agency
guidelines. Typically, che lending-related re-
quirements for curnover in a homeowner associa-
tion seek to complete the transfer of control no
later than after 75 percent of the units are sold or
withina minimum number of years following the
first conveyance.

Certain states, most notably California,
Florida, and New York, have real estate depart-
ments that oversee the creation and operation of
community associations. In California, for in-
stance, tae Department of Real Estare (DRE)
provides 1hat the developer may elect a bare
majorit, f the board of directors for an extended
period of time, although at least 20 percent of the
board members must be nondeveloper unit own-
ers. Termination of developer control typically
occurs upon the earlier of two years or 75 percent
of the total project being sold. Upon rare occa-
sions, DRE will approve a maximum of three
years or longer for more complex projects.

The Fderal Housing Administration (FHA)
and the Veteran's Administration (VA) require
for projects approved for FHA and VA financing
that association control be turned over to the
unit owners once 75 percent of the units have
been conveyed to owners other than the devel-
oper. The suggested legal documents of both
HUD and VA contain the weighted vote con-
cept, which is described in this report.

Itisclear, then, that in drafting the original legal
documents for a condominium or master planned
community with respect to the process of transfer
of association control, the developer must consider
the impact of the following factors:

* Constraints of state statutes or regulatory
bodies

* Local governmental policy or practice

* Requirements of federal lending related agencies

Drafting the Legal Documents

While statutory and other factors may come into
play, it is apparent that the developer has sub-
stantial latitude in meeting the responsibility to
set forth the legal framework for transition in the
drafting of the association's legal documents.
The developer should make a conscious determi-
nation in the project's planning stages that a
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proper balance will be maintainied between the
interests o the unic owners and the developer in
establishing and implementing a transition pro-
gram. This balance should include adequate
protection for the unit owners and suitable
flexibility for the developer. The legal docu-
ments should provile the procedures and steps
needed to accomplish this goal.

A word of caution to the developer and the
dratting attorney: maintaining suitable flexibil-
iy tor the developer to be able to adapt to
changing market conditions is a significant and
legitimate concern when drafting the docu-
ments. lt is, therefore, important to avoid in-
cluding language and an approach to transition
that would be so rigid that the project’s future
success may be impaired. For example, provid-
ing a date by which control will transfer to the
unit owners instead of a tlexible guide based on
actions ac various specitied levels of zales may
result in complete owner control with only a
very small percentage of units sold. The devel-
oper always has the option to accelerate the
transfer; if sales are progressing and if the owners
are properly prepared to assume control, early
transter is encouraged. Premature transfer of
control to owners who are not ready to assume
control could cause real problems.

On the other hand, the developer who ac-
tively controls the board is in a very awkward
pcsition. When developer representatives sit as
members of the association's board of directors,
they have a fiduciary duty to take action that is
in the association’s best interest, even if the
action is detrimental to the developer. .} <ting as
a developer/board member requires informed,
conscientious effort to avoid any real or appar-
ent conflict of interest. Why would a developer
want to maintain such a potentially difficult
position! Primarily, the developer is concemned
that the association is operated in a manner that
will maximize the development’s marketability;
unless the developer has the confidence that the
owners can maintain the association and its
property to that standard, the developer will be
reluctant to release its control over the board.

There are five basic approaches to handling the
transfer of control within the legal documents:
l. The addition of one or more owners to the
board of directors at specified levels of sales.

2. The use of an interim board of directors, an
advisory board or committee, ora“shadow board"
consisting of owner representatives that work
with the developer-controlled board of directors
to make decisions.

3. The early transfer of full board control to the
unit owners with the developer retaining a re-

view and approval power over board actions.
4. The use of a weighted voting approach in
which the developer hasa weighted vorte for each
unsold unit; as units are sold the developer
automatically loses control when the owner
votes outnumper the weighted vore.

5. The use of a combination ot these methods.

Specified Levels of Sales

This first approach is perhaps the mest common
method, that is, adding one or more owners to
the board as spectfied levels of sales are achieved.
Thus is also the approach taken in the UCA and
the UCIOA. Although the actual percentages
may be a topic of debate—should the first owner/
director be elected at 25, 33 1%, or 50 percent, or
should final control occur at 31, 73, or 80
percent—the idea behind the procedure is a
sound one. The speed with which owners are
added to the board is tied directly to the sell-out
pace. Direc: involvement on the board by a
nondeveloper-related unit owner at an early
stage in the project’s life is one of the best ways
to assure unit owners of the developer's good
faith, of their ability to impact and influence
decisions atfecting the association’s operation,
and of the community of interest existing be-
tween the developer and the owners.

The association's board of directors must:
conduct itself with all the formality and dignity
of any business organization, regardless of whose
representatives control the majority vores. Thus,
the developer-controlled board should be hav-
ing formal meetings, maintaining meeting min-
utes, and, in all other ways, conducting the
association's business as a business. The addition
of nondeveloper board members should have
little impact on the way the board operates.

Advisory Board

Frequently used by default as much as by design,
the advisory board, “shadow board,” ad hoc
committee of unit owners, or interim board
approach provides a body composed of unit
owners who have been elected by the other
owners or who have emerged by consensus. The
body acts to represent the unit owners to the
developer-controlled board of directors. Depend-
ing on whether it was created by the developer
or it arose spontaneously, this body may make
substantive recommendations to the developer-
controlled board or it may simply act to monitor
board activities and association operations. The
preferred role for the advisory committee, of
course, is the former, acting at the request of the
board of directors to investigate, evaluate, rec-
ommend, and, in many respects, run the day-to-



day life of the association when developer sanc-
tioned. The developer may have members of the
advisory board elected by the unit owners or it
may provide that chairmen of various commit-
tees act as a body as the advisory commirtee.
(See Committee Structure)

A vartation on the advisory hoard approach
would be for the developer to use focus groups for
owrer input. This can result in broader based
mnvolvement from owners and can avoid limic-
ing mteraction to a tew individuals. Focus groups
mvolving unit owners 15 also an approach that
can be usetul to maintaining open communica-
ton between the developer and unit purchasers,
regardless of the transition approach chosen for
transter of control of the association.

The advantage to the developer of the advi-
sory board approach s s flexibility. It allows
meaningful owner involvement without losing
control or unnecessanly impeding efficiency of
board operations. How the advisory committee
is established, how its numbers are chosen, and
how much real authority it is given are all
variables that can be modified to fit the charac-
teristics of the individual development. The
major disadvantage is the uncertainty on the
part of the unit owners of how much effect they
will really have on association operations and
the concern of when and how they will obtain
tull control. If they are capable of staffing an
advisery board and making substantive recom-
mendations that are typically adopeed, why can't
they have real control? If the developer decides
to use the advisory board approach, as much
certainty as possible regarding the maximum
period of developer control should be intro-
duced through general provisions in the legal
documents and through a supplemental descrip-
tion of the process that may not be a part of the
recorded documents, but which is provided to all
owners. One of the easiest ways for a developer
to alienate owners is to provide for advisory com-
mirtees and then ignore their recommendations.
Adopting this approach brings an implied com-
mitment to listen seriously to recommendations.

Retained Veto

The third approach is the retained veto, which
is probably at the other extreme of the advisory
board approach. The retained veto approach
was originally developed when directors and
officers liability insurance was not available to
mixed boards—those that had both owner and
developer representative directors. It provided a
means to turn over complete control of the
board of directors to the nondeveloper unir
owners in order to enable the association to

purchase insurance while protecting the develop-
er’s ability to complete and market the project.
This technique provides, in the legal documents,
a right for the developer to review and to veto
board decisions, even after the hoard is elected by
the owners. This technique is only possible if ic
is not prohibited by statute or regulatory require-
ments and is intended to encourage the devel-
operto transter control of the board to the owners
much earlier, with the knowledge that certain
actions that wouldadversely affect the developer's
interests may be prevented.

The tvpes of issues that might be covered by
such a veto provision would be proposed changes
to the scheme of development, changes to the
basic architectural covenants and guidelines, or
other martters that might unfairly and unreason-
ably impede efforts to complete and marker the
project successtully. Developers using this ap-
proach have indicated that they have seldom, if
ever, had an occasion to exercise the veto. Of
course, it is necessary that the documents estab-
lish a Jate or cerrain point in time when the
developer's review authonty would rerminare.

From the developer's perspective the retained
veto approach has several advantages. First, as
the owners are able to take responsibility for
running the association, the developer can relin-
quish that control without endangering the basic
developmental or sales effort since the developer
can review and, if necessary, veto any adverse
board decisions. By moving off the board, the
developer’s lizbility and exposure to lawsuits for
conflict of interest or mismanagement are re-
duced. The burden of running the association is
removed from the developer's shoulders and
transferred to the owners, who typically have a
greater interest and stake in such matters.

For the owners, the principal advantage of
this approach is that it permits a much earlier
transfer of control than most other approaches.
While a disadvantage might be the negative impli-
cations of the right of veto, there is the positive
aspect that the developer has no greater power to
initiate any actior: than does any other owner.

Weighted Vote

The fourth alternative is the weighted vote
approach, which is frequently seen in the master
planned community. Originally promulgated in
VA and HUD form documents, this approach is
not so much a transition device as a method of
quantifying votes; it provides that turnover of
control is an event rather than a process, and it
does not provide for any phase-in of owner
involvement. Developer-owned unitsare assigned
a weighted vote while the balance of the units are
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“able 1: Sample Transition Process for a Single-Ph

ase Community Association

Point of Closings

Committee Activity

Committee Control

Association Governance

No later than 25
percent of closings

Orientation
Communication

Developer controls,
owners chair or staff

Covenants &
Enforcement
Finance
Insurance

Developer controls
through board,
owners staff

Developer controls all or most
of the seats on the board (tive
tonine seats); one or two mem-
bers may be elected by the
owners

No later than 30
percent of closings

Maintenance
Orientation
Communications
Insurance

Developer controls,
owners chair

Covenants &

Enforcement
Management
Finance

Developer controls
through board,
owners staff

Transition board with devel-
oper controlling majority, but
additional owners members
may be elected

No later than 75
percent of closings

Maintenance
Orientation
Communications
Insurance

Owners control

Covenants &

Enforcement
Management
Finance

Owners control with
developer involved

Transition

Joint committee of
developer and owners

A rtransition board and, de-
pending on the legal docu-
ments and statutes, the devel-
oper should shift to a minority
position; a membership meet-
ingisheld toelect board mem-
bers and to effect the transfer
of control

By completion of
closings

Maintenance
Orientation
Communication
Insurance
Covenants &
Enforcement
Management
Finance

Owners control

This structure follows that of the procedures suggested in the Uniform Condominium Act.
nature and type of committees, to better suit the size, location, and unique characteristics

—Adapted from Creating a Communi
and ULI, 1986 (Revised).

Complete owner control of

board

Percentages can be adjusted, as can the
of specific associations.

ty Association: The Developer’s Role in Condominium and Homeowners Associations, CAl




each assigned a single vote. Once the rtoral
nondeveloper unit owner votes exceeds the
total developer weighted votes, the owners as.
sume control of the association and elect an
owner-dominated board. For example, the de-
veloper-owned units may be assigned three votes
each. When 75 percent of all units are sold, the
total developer's weighted vote will equal the
unitowners' total vote. At that point the devel-
oper typically loses the weighted vore advantage
with each remaining unsold unir assigned one
separate vote. The owners, then, are in effective
control and can elect their own board.

In most respects this approach is simply a
variation of the first alternative, but it is set forth
through a more complex procedure that has a
rigid application. Control is still transferred
following a fixed percentage of conveyances
through a procedure that is automatic. How-
ever, until that level is achieved, actual voting
control cannot be shifted. As a consequence, to
affect earlier owner involvement, the developer
must voluntarily elect to cast votes for owners or
rely on the “interim board” approach.

Combined Approach

The fifth alternative is to use a combination of
these approaches: combining the addition of
unttowners to the board at set levels of sales with
atransition at a lower percentage than usual due
to the retention of a limited veto, or combining
the advisorv board with the addition of unic
owners to the board at higher percentages of
sales. Most often, combinations occur where the
developer finds it necessary to overcome inflex-
ible documents or desires to facilitate greater
and earlier owner involvement that is contem-
plated in the legal documents.

At the beginning of the planning process and
early development phase, the developer must
carefully consider the approach to transfer of
control that will be set forth in the legal docu-
ments. Each approach has advantages and disad-
vantages depending upon the specific nature of
the development and the transition the devel-
oper wants to achieve. Whatever approach or
combination of approaches are selected, the
developer should carefully consider the steps
necessary to implement it, fully explain the
process to the owners from the outset, and then
adhere to it as much as possible.

All associations have a “moment in time”
when actual transfer of control occurs, but
preparation for that moment should occur from
the planning stages. The committee structure is
the backbone for establishing the basis for pre-
paredness.

COMMITTEE STRUCTURE

As the transition process advances, more owners
and committees will be involved. During this
time, two major efforts should be underway
simultaneously: the operation of the association
by the board (with or without developer con-
trolled members) and the training and education
program for unit owners that will prepare them
for assuming control. At times the two activities
may be indistinguishable, but they should be
separate functions operatingalong paralleltracks.

Table 1 (See page 8) contains a sample com-
mittee structure for a single-phase association
that uses a procedure similar to the transfer for
control procedure proposed by UCA and
UCIOQA. In the early period of sales, unit ~wners
are involved primarily in the association’s orien-
tation and social aspects in order to make new
owners teel welcome and a part of the commu-
nity. There may be committee activity in more
substantive areas, but at this stage it generally
will not be very pronounced.

By the time half of the units are conveyed,
however, a fairly basic set of owner-dominated
commuttees will be established, which are an-
swerable to the board of directors. This will be
the time for committee members to learn about
the particular aspects of association operation
that directly concern their committee and, in
the process, to review existing practices and
develop recommendations for future operations.

No later than the time when 77 percent of the
units have been sold, all commirtees should be
functioning. However, the degree of developer
involvement in committee functions depends
on the method chosen for adding owners to the
board; as long as the developer holds the major-
ity of seats on the board, it basically controls the
committees through appointment power. Also,
at this stage of unit sales, all familiarization and
review programs should be completed, recom-
mendations for changes defined, committee
responsibilities under owner control defined,
and some activity and action begun.

At this point, the transition committee, or
the board acting in that capacity, is very active.
This is when common area deficiencies and
operating defects, if any, should be identified
and solutions worked our. Ideally, there will be
no major rernaining points of contention with
the developer since the committees will have
identified these problem areasearlierand brought
them to the board’s attention with recommenda-
tions. Regardless of what the committees are
called, each committee should have a statement
of responsibilities and purposes to guide its mem-
bers. Although the statement of purposes can be
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moditied, a clear delineation of what will be
expected provides guidance for committee mem-
bers. In the following discussion, each basic
committee is examined from the standpoint of
what thedeveloperand the developer-controlled
board should do in planning and initiating the
operations of each function and chen from the
point of view of that owner-staffed committee.
Depending on the development's size, some
functions may be combined to produce fewer
committees, or they may be subdivided to pro-
vide more committees.

Communication

Probably the most important element in any
community association is effective communica-
tion of what is happening by the bhoard and
among the unit owners. A good communication
system can forestall the development of cliques
and factions, can enable the association to pro-
vide services that owners want, and can help
owners develop a sense of trust in the board
members.

By using various communication tech-
niques—including meetings, newsletters, flyers,
and building or block captains—the developer
must inform the owner of what is going on and
why. The developer will find the unit owners
more cooperative during its marketing period if
it regularly apprises them of how construction
and sales are goingand what, if any, problemsare
being encountered with the development. Like-
wise, the board of directors, whether or not it is
developer-controlled, should communicate on
a regular basis about the association’s opera-
tions, actions, plans, and committee activities.

The developer, as part of the sales process,
should design and implement a new-owner edy-
cation program. It may use group closings, an
owner orientation program, or a welcome com-
mittee—all of which are designed to educate
and involve the owners from the outset. The
developer may then use general association
meetings, social events, or a newsletter to con-
tinue to develop the sense of community that
forms the basis for rne association. These same
approaches to new owner education and in-
volvement should be continued after the deve: -
oper is out of the picture.

The committee of unit owners involved in
this area will probably be one of the first orga-
nized and may evolve into two or more commic-
tees dealing with hospitality and welcome, com-
munication (newsletter and building or block
captains), social activities, and recreation. In
the early transition stages, however, the com-
mittee will help communicate what is happen-

ing through appropriate methods.

The committee will develop a communica-
tion system within the community to help get
information to the unit owners and to transmit
questions and concerns from the unit owners to
the board of directors. It can develop, evaluare,
or revise the welcome package for new owners.
It can develop information on owner skills that
may be helpful to the association. Finally, the
committee can provide input for a newsletter
and help set up general association meetings, as
well as sponsor social and recreational activities
that encourage owners to join in community
efforts.

Maintenance
The maintenance committee should familiarize
itself with the common elements by reviewing
the association’s documents and any available
maintenance manual—to determine exactly
what the common elements are and what the
association’s maintenance responsibilities are—
and by making a physical inspection of the
property to determine repairs needed and con-
struction defects, if any.
A complete inventory of everything to be
maintained isnecessary. In some states the builder
ts required to provide “as built” drawings, which
will help in this inspection and maintenance
activity. The maintenance inspection will also
enable the committee to evaluate long-term
replacement requirements for input into the
budgeting process and to begin familiarizing
itself with the common facilities and the neces-
sary maintenance procedures. The committee
may want to use the services of a qualified
engineer to assist with this assessment. As part of
thisactivity, the maintenance committee should
review the following items with the developer:
* Allplats, plans, and engineering drawings for
the common elements
* All guarantees, warranties, and bonds pro-
vided by the developer and its contractors

® Any operational policies or schedules that the
developer has formulated for maintaining the
common elements, including any landscaping
plan

Copies of these materials should be provided
by thedeveloperand included in the association’s
permanent records so they will be available for
any future reference needs. The committee’s
inspection reports and any recommendations it
makes should also be kept in the permanent
association records.

If the developer has not provided a mainte-
nance manual, the committee will find it useful
to list maintenance responsibilities for specific



items, based on the review of the legal docu-
ments, so that board members and unies owners
will know their various responsibilities. Such
questions as who must repair varioys types of
plumbing leaks and who must maintain owner-
added landscaping on the common areas are
ones that may cause disputes and should Le
answered betore the situation arises.

The maintenance commiteee will also need
to review all existing mamntenance contracts to
become familiar with current arrangements. [t
may be asked to provide assistance to the devel.
vper-contiolled board, and lacer to the tran-
siwon board, in developing detailed contract
specitications, bidding and reviewing new con-
tracts, and developing a contracting procedure
and maintenance specifications. This commit-
tee can benetit the owners by reviewing existing
maintenance procedures, and it can be very useful
tothedeveloper board by doing some of the “spade
work” for new maintenance contraces and by
evaluating current contracts or performance.

Insurance

Depending on the association's size and re-
sources, this committee function may be carried
out through a separate commirtee, by a special
ad hoc committee, or as a separate function
under another standing committee, such as fi-
nance or management. Although the board will
make the final decision on any renewal or re-
placement of insurance coverage, the commit-
tee can perform investigative work.

The committee will review the documents to
determine what coverage is required and then
review the existing coverage to determine if it
meets those requiremencs. In addition, it will
investigate any other coverage that may be
advisable and then draft specifications for secur-
ing competitive bids.

In addition, the insurance committee can
investigate various ways to minimize insurance
premiums—wwhether by increasing deductibles,
installing a fire hydrant, or adjusting coverage
for association »mployees. Finally, this commit-
tee can inform unit owners of what coverage the
association carries and what coverage the unit
owners are responsible for.

Covenants, Enforcement,

and Design Review

During the development’s planning phase, the
developer determines the initial areas in which
standards for unit owner behavior are to be
regulated. It is to the developer's benefit that
those standards be maintained and enforced,
especially during the sales period. From archi-

tectural modifications to pets and parking, if the
association has a need tor a covenant, restriction,
or rule, then it also has a need for enforcement of
that regulation. Lax enforcement is not a good
sales technique: it results in unhappy unit owners
who thought rules would be enforced and unhappy
buyers who thought they would not be. This under-
mines the sense of confidence and cooperation that
forms the basis for the communiry.

When planning the operational aspects of the
association, the developer should establish a
minimum of restrictions and rules, adopung only
those that are necessary to sustain the project
design and type of community desired. More-
over, only those that the developer is prepared to
have enforced consistently during the develop-
ment phase should be adopted and che Jeveloper
should take steps to ensure that enforcement
takes place. The importance of this aspect of
association operation must be stressed to the
sales force involved in the sales and marketing
program as well as to any association manage-
ment personnel involved with the project.

The committee's scope of activities on coy-
enants and rules will be dictated, in part, by the
nature of the community, the form of ownership,
and the complexity of the restrictions imposed
within the legal documents. For many condo-
minium associations, the scope of enforcement is
limited to certain “house rules” that cover pet
control, parking, and noise. There is not likely to
be extensive demand for architectural review
activities in a condominium unless the develop-
ment consists predominantly of horizontal or
townhouse units. For homeowner associations in
planned communities, review of architectural
rules compliance is a more dominant activity,
entails more sophistication in approach, and
results in greater levels of activity. Because the
architectural review function involves a more
elaborate regulatory process, including standards
and guidelines development, receipt, review and
evaluation of proposed alterations, and enforce-
ment, a separate design review committee may
be desirable for those associations where this
activity will be a major function. (For an exten-
sive discussion of the architectural review and
enforcement process through a committee cre-
ated for that purpose alone, see GAP Report 2,
Architectural Control—Design Review.)

The covenants and rules enforcement com-
mittee should review the documents for any
requirements for particular regulations and pro-
cedures (i.e., age or pet restrictions and architec-
tural standards). Next it should review existing
procedures, rules, and regulations to determine if
they are adequate and to see if revisions are
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needed. Once the survey and evaluation of
existing standards and procedures is c. mplete,
the committee can investigate other areas in
which new procedures or regulations are needed
and begin to develop them. Some areas the
committee will want to consider are a notice and
hearing procedure to follow when infractions
occur, an appeals process, »nd a procedure for
developing new or revised rules that allow ad-
equate owner input.

The committee should see that all rules,
regulations, and procedures are disseminated
and periodic reminders are provided to owners.
The committee should also conduct periadic
inspections of the project to ensure compliance
with architectural standards and other visible
restrictions, such as antenna restrictions, polic-
ing of recreational vehicles, and leash laws.

Finance

In its planning, the development team should,
to the best of its ability, formulate a budget—
including adequate capital reserves—that accu-
rately retlects the estimated costs of all services
to be provided by the association and which
results in a realistic level of assessments for the
development's needs at any given time. In oper-
ating the association during the period of devel-
oper control, the board must be diligent in
assessment collection to ensure financial stabil-
ity. The budget should reflect the procedure and
formula to be used by the developer in the
payment of assessments on unsold units. While
in most condominium situations the developer
will be obligated, by statute, to pay 100 percent
of the assessment on unsold units, a lesser per-
centage payment is possible with homeowner
associations. An affirmative statement of the
procedure to be used for the developer's units—
prepared and available from the first sale—will
eliminate much confusion and distrust that might
occur later.

Once the initial budget and assessment fee
levels are set, the budget can be a useful tool to
educate owners on association operations. Cop-
ies of the budget and appropriate explanatory
material should be provided to each new owner
as part of the orientation or welcome package.
(In some states, the budget must be provided in
advance of the sale as part of the disclosure
package.) The developer’s sales personnel, the
welcome committee, and the finance commit-
tee should be prepared to explain the budget and
to answer questions. The developer should also
be sure that the association’s financial records
and books are maintained in a business-like
manner and that all appropriate governmental

reports and tax retumns are promptly submitted,
with permanent copies maintained on file,

The finance committee should be established
as soon as there are sufticient owner volunteers
to statf it. The finance committee will be con-
cerned with the complete financial affairs of the
association, including budgeting, assessment
collection, financial procedures, books and
records, and audits. The committee should re-
view the association's financial records and pro-
cedures used in order to understand the financial
operation.

The committee should review the procedure
for assessment collection, with particular atten-
tion to the method for collecting delinquent
assessments. lf this procedure does not exist, the
committee should develop and recommend a
firm delinquent collection policy that is widely
publicized in the community andenforced against
all owners. As owner control approaches, it will
be good for this committee to review procedures
for expense approval and check-writing so that
a workable system will be available for the
owners. It is also advisable to arrange for a
certified audit of the books at the time thar
majority control shifts to the owners, for the
benetitand protection of both the developerand
the unit owners. Such an independent report
will provide an undisputed basis on which asso-
ciation operations can proceed. The finance
committee can assist in interviewing and recom-
mending the independent personnel to do the
audit. In states with statutes modeled after
UCIOA, the audit must be paid for by the
developer; otherwise, the association may pay
for it if the developer is paying full assessments
on unsold units.

During the record review, the finance com-
mittee should become familiar with how the
budgetisdevelopedanddetermine what informa-
tion is available-—‘rom association records and
from other sources—to assist in deterrining the
budget. The management company or agent, if
applicable, can be of great help here in familiar-
izing the committee members with procedures
and resources. Prior to owner control the finance
committee can serve as a resource to the devel-
oper-conzrolled board when the budget is re-
vised. Subsequent to owner control the commit-
tee may actually prepare a proposed budget for
board action or work with the management
company to prepare it.

Association Management

[t is important that the association is run as a
separate business entity from the day the associa-
tion is created. The developer, during its period



of control, will be less likely to confuse associa-

tion operation with Jdevelopment activities if

the following actions are taken:

* Separate books and records are begun and
maintained.

* A separate board of directors is actually ap-
pointed and their meetings are recorded 1n
minutes.

* DPayments for maintenance items come from
a separate distinct entity—the association.
Part of an association’s success will result

from an adequate and responsive warranty pro-

gram for unit owners. Keeping this activity

separate from other association activities is im-

portant because the developer, not the associa-

tion, 15 responsible for warranty repairs. Too
often, the “developer—as-project'deveIoper" and
the "developer-as-controller-of-the-board-of-di-
rectors” are confused in the owners' minds, and
warranty repairs is an area in which confusion

frequently arises. A well-planned and separate
warranty program will reduce this potential con-
tusion.

A developer can also minimize owner con-
cern of long-term contracts, wherever possible,
by signing contracts on behalf of the dassociation
that can be canceled within a certain period after
the owners assume formal control. If some of the
contracts are with a developer subsidiary or
related companies, owner objections can be mini-
mized by disclosing the relaticnship and by pro-
viding a cancellation clause.

The management committee will review man-
agement procedures and may want to evaluate
alternate forms of management (contract, on-
site, or volunteer management) to make recom-
mendations to the board of directors. [t may wish
to study the overall committee structure and the
committees’ relattonships with the board or deal
with establishing nominations and election pro-

MaJorR COMMITTEE TASKS DURING TRANSITION

Covenants, Rules, and Design Review Enforcement

* Review documents for covenant restrictions and
authority for rules promulgation

* Review existing policies, procedures, rules, and regu-
lations for need, adequacy, and enforceability

® Develop new standards where needed and revise

those in need of revision

Develop method for regular dissemination of regula-

tions and procedures and for ensuring compliance

* Develop procedures fo notice of violation, hearing,
and appeal

Finance Committee

* Review and monitor assessment collection and en-
forcement

* Review budget and assist in developing new and
revised budget

* Review financial records and establish regular finan-
cial procedures

® Recommend action on any deficiencies found

® Assist in audit

Insurance Committee

* Review documents to determine what coverage is
required

* Review existing coverage to determine if it is ad-
equate and competitive

* Investigate various ways to minimize risks and pre-
miums

* Inform owners of coverage carried by the association
and coverage owners should carry

Maintenance Committee

* Familiarize itself with what are the common elements
and the association’s maintenance responsibiliries

* Inspect all common elements and note deficiencies
that are warranty items, common construction defects,
potential hazards and claims, and maintenance items

® Review all plats, plans, engineering drawings, warran-
ties, bonds, and contracts that involve common ele-
ments and maintenance, and obtain permanent copies
for the association files

® Delineate those items that are the association’s main-
tenance responsibility and those that are the indi-
vidual unit owner's responsibility and provide that
information to all owners

© Develop procedure for letting maintenance contracts

* Recommend action where indicated

Management Committee

* Reviewall association files and Management contracts
* Investigate alternative methods of management

® Review all contracts and contracror performance
® Establish nomination and election procedures

Transition Coordinating Committee
* Coordinate final phase of transition activities be-
tween unit owners and developer.
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cedures. During transition, the management
committee should review and evaluate all cur-
rent contraces and evaluate performance in or-
der to advise the owner-controlled board on
changes necessary upon renegotiation.

Transition

The rransition committee is a joint committee
ot owners and developer representatives thar
coordinate the rransition process. The
commuttee’s nature and composition will de-
pend to a grear extent on the structure the
developer has chosen for phasing unic owners
onto the board of directors. If unit owners are
elected or appointed to the board as certain
levels of sales are reached, then the board itself
may consttute the basis for and serve as the
transition committee. For example, if there are
tive board members (two of which are unit
owners and three are developer representatives),
then these tive may be the kernel of the commit-
tee, with perhaps the involvement of certain
committee chairmen, such as finance and main-
tenance. If the interim board or commirttee
approach s used, this group plus one or two
developer representatives could compose the
transition coordinating committee. However it
is structured, 1t should be composed of a rela-
tively small number of unit owners and devel.
oper representatives.

The purpose of this committee is to coordi-
nate transition activities, to ensure that all
committees complete their review acrivities and
develop needed recommendations and to help
resolve any remaining disputes or discrepancies
between the developer and the association. The
commuittee should be sure that all records, books,
and files are current and complete and thar the
association is in good standing with all appropri-
ate governmental bodies. In shore, this commit-
tee is the coordinating and facilitating body for
the transfer of control.

During the transition period, and certainly
during the work of the transition committee, it
will be appropriate to review the association’s
declaration and bylaws for operational sound-
ness, clarity, and relevance. There may be areas
of inconsistency, vagueness, and over-regula-
tion thar can be modified to improve the gover-
nance of the association. The earlier these prob-
lems are identified, the more easily they can be
corrected since there will be fewer owners in-
volved in the amendment process. One word of
caution, however: amendments to “clean up the
documents” are one thing, but changes that go
to the basic plan of the development may have
legal ramitications for the developer since own-

ers have purchased in rellance on that plan. Of
course, any amendments must be made in aceor-
dance with the procedures set forth in the docy.
ments, and the more nondeveloper owners there
are, the more their involvement and concurrence
will be needed to eftect the changes desired.

Impact of Sales Pace

[n the event of a slow-down in sales, the devel-
oper, through the transition committee, may
want to adjust the transition timetable to accom-
modate the pace of education and the specific
nterests and abihoes of existing unic owners.
Owners should become involved in association
acuvities as soon as they move i, but early
enthusiasm is easily lost if thev reel their partici-
pation does not have an mmpact on the
assuciation’s operation. This can be especially
true whenssales fall offand progress toward owner
control is arrested. [f owners do not feel that they
can participare in and have an etfect on deci-
stons regarding association operation, they may
sitback and become accustomed to someone else
running the association for them. When sales
eventually pick up and transition becomes a
reality, there is the danger that these early unit
owners will not want to accept association re-
sponsibility and will become a permanently apa-
thetic and resistant group. This will hurt the
association after the developer is gone and, thus,
the association’s subsequent success will reflect
on the developer. In the instance of a slower
marketing period than anticipated, the devel-
oper should consider allowing greater owner
participation than the sales level cught warrant,
based on the original scheme. Flexibility is very
important in this instance.

f sell-out occurs more rapidly than antici-
pated and there is not sufficient time to train and
work with unit owners adequately, the developer
and the transition commitcee should make good
sources of association advice accessible to unit
owners. This can be done by providing member-
ship in organizations such as CAl, through a
good management program with an experienced
company or on-site manager, or even through
consulting services by developer personnel or
others that can be made available to the associa-
tion on 2 limited basis. Some provision is gener-
ally made in the developer's project budget for
staff time—that is, consultant or management
fees rhat arise during the marketing period and
are specifically intended for association opera-
tions and owner involvement—so that adapta-
tion to a rapid sellout should not cost any more
than would have been spent under normal cir-
cumstances.
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DEVELOPING LEADERSHIP

AND INVOLVEMENT

All the planning efforts the developer under-
takes for transferring control will accomplish
lictle if new owners do not become involved.
Unfortunately, owner apathy is a recurring la-
ment of Jdevelopers and associations, and the
question of how to deal with it is often asked.
Although there is no vuaranteed way to prevent
or to cure apathy, some steps can be taken to
minimize ics eftects on the association during
the development and sell-out phases. It must be
recognized that, for a majority of owners, possi-
bly the highest level of involvement that can be
expected will be paying assessments regularly,
obeying rules and regulations, and signing vot-
INg proxies.

The prevailing consideration, then, is how to
wentify and utilize the available talent and
persons who are willing to work to fill those
positions. A good transition plan can succeed
here.

When new owners first buy into an associa-
tion and have gone through the basic orienta-
tion program to acque'nt them with the various
aspects of association operation, it is important
to accomplish two goals quickly. First, identify
what particular skills and interests each owner
has; this can be done by interview or by ques-
tionnatre. Second, introduce owners to each
other so they can begin to develop their com-
mon identity in the community. Thus, one of
the first functions of committee activity is to
tacilitate these introductions. Whatever name
the group chooses for itself—social committee,
hos; itality committee, communications com.-
mittee, or orientation committee—its purpose
i5 to provide activities and methods for owners
to become acquainted with each other and the
association. In a residential or resort commu-
nity, this committee can be very busy and may,
in larger communities, even have the assistance
of a social or recreation director. In smaller
associations, this committee will be less acrive,
but its goal of acquainting owners with one
another will still be important. For those asso-
ciations using an orientation committee, the
developer can provide or assist the committee
members in developing a welcome packet. The
welcome packet should contain basic informa-
tion about the association—including the legal
documents, rules, persons to contact regarding
warranty work, basic questions about the asso-
ciation, emergency numbers, a directory of own-
ers, back issues of the newsletter, and an infor-
mation form for the new owner to complete to
determine areas of interest.

Committee members can welcome the new
owners with a personal visit or phone call, by
providing a welcome packet, and by being avail-
able to answer questions. For larger associations
with more needs, this committee can help the
developer provide vanious social or recreational
activities in order to bring owners together and
provide information for the association's news-
letrzr about new owners and organized activities.
It .an also provide study sessions o familiarize
both new and older owners about evolving asso-
clation operations.

Some tested principles of leadership and orga-
nization apply in the transition process. Recog-
nitlon among peers is a primary stimulant to
leadership. Socialization is a stimulant to partici-
pation. The developer can help by giving recog-
nition to the committee members, and commit-
tees can help by giving recognition to other
leaders and by participating in their activities. A
newsletter that stresses names is one way to
recognize people as are active hulletin boards
situated in visible locations. ("Active” means
frequently changed; nothing s so boring as
yesterday's news.)

The information gathered by the orientation
committee from the information forms will iden-
tify the abilities and interests of each owner so
that, as numbers of units sold and other factors
allow, new committees can be developed with
the most qualified and interested owners. In
those developments in which owners are directly
elected to the board at an early stage of sell-out,
the developer and other leaders will be able to
encourage owners to consider the opportunity to
participate based on better knowledge of their
background and interests.

The first thing that will motivate owners to
become involved in their association is educa-
tion—in other words, understanding whar the
association is and what it takes to make it work.
The second is the sense of being involved in a
meaningful way, that the effort an owner has
invested in an activity will be recognized and will
be productive. If owners are involved in deci-
sion-making that has a recognized effect, then
they will be rewarded by knowing their effort was
worthwhile. For example, allowing owners to
develop rules for using the pool, clubhouse or
other common facilities will involve them in
their community. On the other hand, asking
them to draw up a complaint procedure that will
not be supported or implemented by the board is
a futile and defeating process.

A third means for encouraging involvement
and leadership is through providing opportuni-
ties for owners to visit other associations and talk

The first thing
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to their board or committee members about
areas of particular interest in order to geran idea
of how other associations operate. Exposure to
local and national organizations that provide
educational materials and programs for associa-
tion members will help make owners more con-
fident about what they are learning about suc-
cesstul association operations.

Finally, ask individuals to become involved
on a realistic level at the beginning; this will
help to ensure that, as additional complexity
and responsibility occurs, they are able to de-
velop the capacity to respond. Providing a struc-
ture trom the beginning through which owners
can become involved and move into increasing
levels of responsibility is a desirable goal for the
transition process.

Ir No TRANSITION PROGRAM
Exists, WHAT CaN OWNERs Do?
Although the educational programs and com-
mittee structure established in the development
plan will usually be the motivating force for
owners to become involved in association ac-
tivities, there are instances in which there is no
transition program and in which the developer,
for one reason or another, does not prepare
owners to operate the association. This may be
the case if the developer is bankrupt or if a lender
takes back the property. In these cases, there will
often be a few owners who become concerned
about the way the association is being run, their
lack of expertise in how to run an association, or
becoming involved before it is their responsibil-
ity. In some associations, there will be no such
concern until the development is sold out and
the owners are in control. When this concern
does exist, however, the question then becomes:
“What can we homeowners do to become in-
volved in association operations and to gain
some measure of control over the situation!”

An expression of concern to the developer
may be all that is needed, and the owners and the
developer can then work out a mutually agree-
able program. It may also be that the developer
does not understand or accept the value of early
owner involvement and will not respond to
owner initiatives.

Regardless of the response the owners re-
ceive, there are certain actions they can take to
help themselves. First, concerned owners should
meet to detennine what concerns and problems
affect all of them and which ones are individual
warranty problems that should be handled on a
case-by-case basis between the developer and
the individual unit owner. This meeting can be

held at the association's clubhouse, at someone's
home, or at any nearby public meeting room.
There should be an agenda distributed in ad-
vance and someone should be responsible for
taking notes. Unless it is well run, this first
meeting can develop into a gripe sesston and no
constructive course of action will emerge. There-
fore, some preliminary planning must be done.
The concerns voiced at this meeting should be
compiled and synthesized intw a summary from
which the next step can be taken.

At a second meeting, those owners who are
interested in particular problems or areas of
Operations can organize into action committees
to investigate their subjects more thoroughly. Ar
this point, two things are happening: early asso-
ciation leaders are beginning to emerge and the
owners are becoming more familiar with che
scope of association ope:ations.

Before a formal meeting with the developer,
a representative of the owners should conract
the developer with a general indication of the
owners' concerns and activities. This will give
the owners a fee! for the developer's attitude and
may also elicit from the developer suggestions as
to other owners who may be interested or espe-
cially skilled in some area of concern. Of course,
it is to the developer's advantage to respond to
such owner initiatives in a positive wav, both to
prevent the appearance of mistrust and to con-
tinue to work with owners cooperatively for the
success of the association. The owner initiative
may happen sooner than the developer had
originally anticipated, but the developer should
be flexible enough to adapt the transition planto
this circumstance.

A meeting with the developer will be appro-
priate as soon as the owners have sufficiently
investigated the various areas of concems, sum-
marized them in writing, and developed specific
suggestions for actions that both the developer
and the owners can take to involve owners and
to improve association activities. Suggestions
may include a committee structure (See box on
page 13) that can advise the board in various
areas and that can relieve the board of some of
the investigative and developmental work re-
quired in bidding contracts and insurance, estab-
lishing rules and regulations, and determining
owner opinions. It may include a communica-
tion network of block or building captains to
provide information for a newsletter and to
distribute information to owners. Or it may
include a recommendation fora more responsive
method for warranty problems to be handled.

At the outset, it should not be assumed that
the developer does not want to cooperate with
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the cwners. If the developer has not planned a
program for owner involvement and gradual
transfer of control, it simply may have over-
looked programs in these areas. Implementation
of the suggested program, if realistically devel-
oped, will benefit the developer by removing
some of the burden of day-to-day decisions that
affect assocranion lite, but that do not adversely
affect the sales eftorts or the developer's efforts
to complete the development. By allowing own-
ers toimplement their own methods of commu-
nication or decision making, within limics, the
developer will be relieved of unnecessary or
undesired involvement with the association.
Furthermore, since those persons assumiing tasks
are the ones who will benefit the most in the long
run, the de*:loper should feel confident simply
to monitor their activities.

The vwners should not go to the developer
with a long list of complaints. Instead, they
should have a well-developed list of concerns
and some vealistic suggestions of how they can
be handled. Owners will gain lictle if they stare
ott on the wrong foot in this process. He vever,
if reasonable attempts to work out differences
fail—this does not mean that the owners must
winon every point—and the developer does not
show a willingness to work out differences, own-
ers should not hesitate to hire a lawyer to repre-
sent their interests.

Inaddition, the owners should establish com-
mittees to monitor the developer-controlled
board's activities to review the disbursements of
funds and the collection of assessments, to moni-
tor the board's enforcement of rules and archi-

tectural standards and register complaines where
enforcement is lax, and to keep an eye on build-
ings and ground maintenance to see that it is
adequate and meets required standards. Even
though the owner’s activities are not officially
recognized by the developer and the developer-
controlled board, these activities will provide
many benefits to the owners. These benefirs
include the following:

I. Involved vwners will be exposed to many
aspects of association operations and will learn
what is involved in running the association, even
it they can make no decisions ar chis stage.

2. The developer will know that its actions are
being monitored and, thus, may be encouraged
to be more responsive. If not, the owners are
more aware ot what is being done, appropriate
protests are formally filed, and material has been
developed that may be useful i legal proceedings
become necessary.

3. As owners begin to understand more about
association operations, the developer-controlled
board may realize that there are areas in which
owners can contribute, and perhaps the board
will allow the committees to perform some offi-
cial duties.

An unresponsive developer is no excuse for
owrer inaction. Increasingly, the problem of
unresponsive Jevelopers or developers who are
insensitive to the need for owner involvement
appears to be dimiuishing. However, whenever
unitowners encounter such situations, they must
be ready to assume the responsibility in order to
protect their investmenrs.
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