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Polish companies should find iteasier to borrow from banks ifanew law on 
secured lending isimplemented. By Ronald Dight and Leigh Anna Reichenbach 
at the IRIS-Poland Project. 

Adraft law on secured lendine for A bank pledge. by contrast, permits a.C'-1Poland is being preparcd bv the hank to issue a loan without taking pos-
Commission for Reform on CiMilthe session ot the collateral. However. under
Code tCRCC). chaired hy Witold the current svstem, each bank maintainrCzachorski of the Universitv ,tWarsaw itsown register of pledges. That meains aSchool of Law. ifenacted. this law would Iraudulent debtor may pledge the same
Cstablish a more ettective system for piece of property to several differentasset-based loan transactions. makine it banks without each one realizine that 
easier for developing businesses to bor-
row money from banks in Poland. 

The draft addresses tour primarv col-
lateral law issues: 

it expands the basic definition oi a 
pledge and provides for the recgistration 
of such claims.

• It improves the rules governing the 
maintenance of the collateral dunng the 
pledge term. 
* It establishes a reasonable order of pri-
ontv in case more than one creditor 
issues a loan to asingle debtor, 
0 It sets up an efficient system oi execu-
tion on the collateral in the event that the 
debtor defaults on the loan. 

In most industrialized countries. com-
mercial lending institutions issue loans 
secured by a collateral interest (also
called a security interest, pledge. lien. or 
charge) in real estate. moveable property. 
or intangible ights owned by the debtor, 
In Poland. however, the laws govemng
secured transactions have yet to develop 
to the same level of sophistication as in 
the west. 

Creating a pledge 
Under current law. two types of pledges 
may be created when abusiness seeks to 
obtain a loan: a possessory pledge and a 
bank pledge. A possessory pledge, as its 
name suggests, requires that the creditor 
or a third party maintain possession of 
the property serving as collateral, 

This type of pledge is of limited usebecause any objects that the debtor must 
continue to use in running its busineris, 
such as industrial machinery, cannot be 
u::d to secure a loan. 

other claims to the property exist,
Under the new draft law. the sections 

dealing with possessory pledges are left 
unchanged. The bank pledge sections. 
however, are replaced by new provw-ions
governing registered bank pledges.TheseMaintena 

formed durin manfcacturng processes 

and any other objects that are not specit­
icallv identijied and marked, but ratherare described only by type - such as otlce 
equipment or computers. 

creditor and debtor's pledge
agreement may restrict what the debtor 

may do with such objects: for example.
requiring the debtor to replace any
objects it d~scards with ohjf,'ts of the 
same type and quality. In the absence of 
a specific contractual agreemen. thedebtor is generally free to alter or sell any 
objects secured by a doating pledge. 

The draft law also provides that in addi­
tion to real estate and movable property. 
the following types of property may 
secure a loan: 
* An enterprise owned by the debtbr.
 
e A'bank account maintained in the cred­
itor bank.
 
o Intangible i.ssets. such as intellectual
 
property rights.
 
a Right such as accounts receivable.
 
* Securities. 

pledges, like the former bank pledges, donot require the bank to take possession of 
the debtor's coilateral. Unlike the fornt:; 
provisions, the n.w provisions require the 
bank to place an appropriate mark on the 
pledged object - wheii that ispossible ­
indicating that it has been p!edged to the 
bank. 

More importantly, the provisions 
require the bank to register the existence 
of the pledge in the commercial register 
where the company recorded its corpo-
rate existence. Until the bank perfects its 
pledge in this manner, its claim to the col-
lateral is not legally enforceable. These 
new provisions make it possible for any 
bank to find out whether a particulartpiece of proper y owned by a potential 
debtor has already been pledged to 
another bank. 

In addition to providing for the creation 
of registration procedures, the new leg-islation expands the scope of objects that 
may secure a bank loan. Most impor-
tantly, it provides for the creation of float-
ing pledges. A floating pledge may be 
established on property that does not 
exist at the time the contract ismade (eg, 
on inventory which is .obe acquired by
the company). 

Such a pledge may also be attached to 
property that might be altered or sold by
the debtor during the pledge term. 
Examples of this type of property would 
include materials that may be trans-

Because the draft law permits the debtor 
to maintain possession of the collateral 
during the pledge term. it also provides 
protection for the creditor's interest in the 
collateral. For example, the draft pro­
vides that a creditor is entitled to inspect
the collateral while the pledge remains in 
force. If the condition of the collateral 
significantly deteriorates, the cre, .tor's 
claim immediately becomes due. 

In addition, the draft provides that if 
the collateral is damaged or destroyed
during the pledge term. the creditor's 
right to compeusation extends to any
claims the debtor may have against third 
persons liable for the damage or destruc­
tion. 

Most importantly, the draft significandv 
changes current law governing the sale of 
the collateral. At present, if the debtor 
sells the collateral during the pledge term 
the buyer takes the object free of thecreditor's interest unless the buyer was 
acting in bad faith. 

This provision effectively destroys the 
creditor's security interest in the pledged
object. To correct this deficiency, the 
draft law provides that a pledged object 
may not be sold by the debtor unless per­
mitted by the pledge agreemeut. If the 
pledge agreement pemits the sale of the 
collateral, the item remains encumbered 
by the pledge as long as it is properly 
marked and the pledge was recorded in 
the appropriate commercial register. 
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If.on the other hand. the pleage aree- time. first in right rule provides that cer- which encompasses three courses of 
ment does not permit the sale of the col- nam action:types ot claims always take prece-
lateral but the obiect isnevertneless sold. dence over secured claims. Such claims I.The creditor may apply to the court for 
the draft law provides that the bu.%er and include the costs ot execution, tax claims. a writ of attachment, which prevents the 
the seller are both liable to the creditor. employee wages and other related ben- debtor from disposing of the collateral 
The buyer is liable up to the value of the efits. while acourt is deciding whether to issue 
pledged obiect. and the .IHer is liable up The current draft corrects these deti- a perfected executory title. 
to the value of the onginal loan. plus any ciencies in the law governing priority. 2. Within two weeks vf having issuing-i
consequential damages as provided by With the development of registration writ of attachment ((,r once the debtor 
the pledge agreement. procedures. all creditors, including the has submitted voluntarily to execution 

In addition, both the buyer and the Polish Treasury. that properly register and that fact has been certified by a 
seller must pay the creditor any damages their claims in the appropriate commer- notary), the court will commence pro­
that result from the sale of the object. cial register will always recover on a first ceedines to determine whether the cred­

in time. first itor is entitled to aperfected executoryin right basis. 

Prioriy of claims Banks will no longer be treated equally title.


regardless ot whether they possess a reg- ". Certain banks designated bv theWhen two or more creditors have istered pledge. Nor will they autoniati Ministry of Justice. in connection with the 
granted a loan to a business, the order in cally be given priority over the debtor s National Bank of Poland. will be autho­
which those creditors are entitled to other secured creditors. A bank with a rized to issue perfected bank executory 
recover from the debtor becomes o crit- registered pledge will recover before a titles. sometimes translated as entorce­
ical importance. In most western coun- hank without a registered pledge. and a ment titles. 
tries, the order of recover, isdetermined non-bank creditor with a possessory The komornik will be authorized to 
on a first in time. first in right basis. pledge will recover before a bank without t:xecute on the debtor's property on the 

The assumption is that any creditor a registered pledge. basis of either aperfected executory title 
other than the initial one takes an inter- The draft provides that claims will be or a perfected bank executor, title. The 
est in the collateral knowing that all pnor reimbursed in the following order: major innovation of the draft, however,
creditors will be entitled to prior recov- s The costs of maintaining an object alter is that banks empowered to issue per­
ery. That assumption makes sense when seizure/sale costs. fected bank executory titles will be able 
all enforceable pledges are centrally reg- • Registered pledges in :he order they to execute on the debtor's property with­
istered so that a potential creditor may were created. out the komornik's assistance. 
find out if prior claims exist. •Floating pledges in the order they were Those banks will be permitted to 

The theory makes less sense, however. created. assume ownership of adebtor's property
in countries such as Poland where non- a Unregistered claims on a particular two weeks after they have summoned 
real estate pledges cannot be recorded in object. repayment of asecured claim. Only if the 
acentral registry. Even so. current Polish e Claims of unregistered, personal cred- debtor resists will they have to appeal to 
law pays lip service to the first in time. itors. the komornik for assistance in execution. 
first in right theory of recovery while cre­
ating several exceptions that swallow up e in the event of d Conclusion 
the general rule. eventLof defaulu 

The first exception is created by Article Under the Polish Code of Civil Poland's current laws governing secured 
.310 of the Polish Civil Code. which pro- Procedure. all creditors must solicit the transactions create a lending regime that
vides that a subsequent pledge over a assistance of court bailiffs (komorniks) to isunreliable, subject to fraud, expensive
piece of personal property receives pri- execute on adebtor's collateral. This gen- and frequently time consuming to exe­
ority over a pnoi pledge unless it can be erally means participating in time- cute. I).is not surprising that banks are 
proven that the subsequent creditor was consuming and expensive court pro- unwilling to lend in this unfavourable 
acting in bad faith when creating tkie ceedings. a fact lamented by lenders wish- environment. Reform may be close at 
pledge. Proving bad faith isextremely dif- ing to collect on their debts as painlessly hand. however, if the Council of 
ficult in the absence of a central regis- a- possible. Ministers or the Polish Parliament adopts
tration procedure. The draft law expands the scope of a version of the draft collateral law cur-

A second major exception was created action a creditor may pursue upon rently being reviewed by the various 
for banks, which under the former regime default. First. the creditor may specify in Polish commissions. 
were state owned and frequently received the pledge agreement acertain course of Enactment of the draft would expand
favourable treatment. Under the excep- conduct. This major change in Polish pro- the scope of property that could secure a 
tion. all banks are given automatic pri- cedure would make it possible for paties bank loan and would clarify the law on 
onty of recovery over non-bank creditors to agree by contract to follow any type of floating pledges. It would also provide for 
even if the creditors possess a security execution procedure they choose. an effective method of registering pledges
interest in the debtor's property and the Second. abank credior may follow the on moveable property so that priority jus­
banks do not. process described in the bank's articles of tifiably could be determined on a first in
 

In addition, all banks are given equal association. Finally. the creditor may take time. first in right basis.
 
status inrecovering from the debtor on the courses of action described in the Finally. it would entitle certain banks to
 
regardless of whether they possess a 
 Code of Civil Procedure. use an efficient and inexpensive method
 
pledge or not. The Code. as amended by the draft law. of execution on the collateral in the event
 

The final big exception to the first in adopts the German model ot execution, of default.
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