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EXECUTIVE SUMMARY

Laws and regulations, as acted upon by key economic and policy actors, form a critical part of
any market economy’s incentive structure. The legal and regulatory system of Guinea-Bissau is
a composite of laws and regulations that have accumulated and altered over many generations and
successive regimes. The legal system imposes a host of direct and indirect incentive (and
disincentive) effects on the sectors of activity comprising the Guinean economy: the urban formal,
urban informal, formal agricultural, agro-industrial, and treditional sectors. Any realistic attempt
to foster growth in these sectors will have to grapple with the legal and regulatory framework.
Therefore, a critical issue now confronting Guinean policymakers and USAID concerns the
strategy for reform of this system, i.e. which of the laws, regulations, and institutions comprising
the system should be considered as priority areas for reform.

The purpose of this report is to provide a preliminary roadmap, based on combined legal and
economic analysis, for the reform process alluded to above. The analysis presented in this report
aims to assist Guinea-Bissau and USAID in identifying and assessing laws and regulations
affecting private economic activities in the critical growth sub-sectors considered in USAID’s
TIPS (Trade and Investment Promotion Support) Project. To this end, the report formulates a
rationale, and outlines a plan and schedule, for addressing legal and regulatory reforms in Guinea-
Bissau that support increased trade and investment. On the basis of the legal-economic analysis,
and an assessment of factors affecting the feasibility of the types of reforms considered in the
analysis, the report presents 23 prioritized recommendations for legal and regulatory reform in
12 areas.

This report is not intended to be an in-depth analysis of the economic laws and regulations of
Guinea-Bissau. It rather reflects the use of a set of economic and legal criteria to:

. screen existing laws;
. identify those most in need of reform;
o . describe the economic, behavioral, and other consequences of current laws and

regulations, indicating whether or not these have been enforced; and
. justify proposed revisions and additions.



Significantly, this report is not entirely a work of external experts. It reflects not only the efforts
of the contractc and its consultants, but also considerable input and insight on the part of
Guinean attorneys and academics, and contributions from other members of the international
development community in Bissau. In particular, Guinean legal experts were deeply involved in
the analysis and recommendations presented in this report.

A. LEGAL ANALYSIS

The legal and regulatory system of Guinea-Bissau is a complex amalgam. Beginning with the

traditional legal system, the Guinean legal structure experienced the parallel addition of the
Portuguese legal system, which was introduced during the colonial period and which continued
in force after independence in 1973. The legal structure continued to change with the additions
and amendments of the socialist regime, and is again being transformed with laws more
permissive of free market economics. Much of the amalgamated legal structure that has impeded
free market involvement in the past is still very much in place.

Portuguese law, as of the date of independence of Guinea Bissau (September 24, 1973), remains
in effect in the country, except to the extent that it is inconsistent with the constitution, or
subsequently enacted legislation. The Portuguese -- and by inheritance, the Guinean -- legal
system is based on neo-Roman law as reflected in the Napoleonic Codes of the early 19th
Century and modified by later German thinking. The organization, terminclogy, and
methodology used in neo-Roman civil law is quite different from that of the Anglo-American
common law. These differences, particularly the much greater prominence of codes and
legislation in the civilian system relative to court decisions, and the more abstract quality of legal

texts in the civil law world as compared to the common law world, are important for USAID to.

bear in mind when working on legal reform issues with their Guinean counterparts.

Through their own experience of the incentive effects of different legal regimes on Ousiness
growth, and in the course of their research in Guinea-Dissau, the consultants developed the
following set of economic effect criteria to guide the selection of legal fields for study and to

:nform the analysis of the economic effects of reforms in those fields:

1. New business entry and competition resulting from the lowering of entry barriers.
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2. More efficient resource allocation as a result of rules providing for efficient use,
imposition of true costs, and greater access to factors of production.

3. Reduction of transaction costs, removing a drag on business activities.

4, Increased certainty and improved risk management, leading to more business risk-taking.
5. Increased business activity, leading to greater employment and/or employee income.

6. Improved access to international markets through rules making trade less costly and

offering greater certainty of quality and profitability.

7. Increased tax revenue, allowing for greater public consumption and improved
implementation of laws and regulations.

Several categories of existing laws have a direct impact on economic activity, including
constitutional provisions affecting private enterprise and land tenure, commercial laws, tax law,
labor law, the law of obligations, and environmental law. The relationship of customary law to
the state legal system also has economic effects.

Constitutional law in Guinea-Bissau is already in the process of changing, and several
amendments have been enacted to allow a multiparty system and a market economy. In this
report, constitutional law issues center on private ownership of land. The 1973 and 1984
Constitutions contained a ban on private ownership of the soil; subsoil; waters; mineral, forest
and energy resources; industrial- production; infrastructure; transportation; and information,
communication, banking and insurance companies (article 12). These resources could be
developed and the services performed by the private sector under government concession,
provided this advanced the public good and social welfare. The constitutional limitations have
been disregarded by the government and the private sector alike. In recent years, many land
concessions have been granted to individuals and companies. Private businesses have boomed
in all sectors of the economy, principally in the export/import area, as the government has
increasingly promoted the growth of a free market economy.
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The constitutional revision of 1991 removed many of these constitutiona' Jnstraints to the
private sector, primarily by changing, among other provisions, articles 11 through 13 of the 1984
Constitution. Neveriheless, land, which includes the soil, subsoil, and its mineral and forestry
resources, was kept under the ownership of the state, which can continue to grant concessions for
its use. The drafting of a new land law has already taken place, providing for improved use
rights that resemble private ownership. This process of reform should be supported.

The existing Commercial Code is Portuguese, and has been applied to Guinea-Bissau since the
last century. It is the consensus of the legal community and of government representatives met
by the consultants that a new Commercial Code is needed. In the area of company law, the six
basic forms that Guinean law provides for business associations do not address current business
needs, and some have fallen into disuse. For example, there is currently no way for a one-person
business to limit its liability. In light of the large number of small businesses in Guinea-Bissau,
the one-person corporation would seem a particularly appropriate addition to make. Moreover,
while some of the existing rules on corporations are desirable for larger, public companies, they
are unnecessary for small, closely held firms. Thus, consideration should be given to creating
a special provision for a closed corporation with less onerous membership and procedural
requirements. Provisions should also be added for simplified corporate formalities for micro-
businesses, for minority shareholder protection, and for corporate dissolution procedures.

Other important areas for reform under the Commercial Code are business registration and
licensing, bankruptcy, and unfair business practices. With regard to the first of these, in order
to operate a new company legally in Guinea-Bissau, the organizers must undergo a complex
process of notarization, registration, and licensing. These approval procedures are quite
cumbersome, and may prompt businesses to stay outside the formal sector because of the time
and expense involved. Registration in the Commercial Registry serves to place third parties on
notice where the liability of company members has been limited, and should be retained in
simplified form. However, the other notarization, publication, and registration requirements
should be eliminated unless a review shows they are essential to some important public purpose.
Bankruptcy law, at present severely underutilized, would benefit from changes such as the
elimination of certain restrictions on former bankrupts. Consideration should also be given to the
development of a law on unfair business practices.
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Tax law is in need of reform as well, in order to support Guinea-Bissau’s current market
orientation. The direct tax system provides four main types of taxes (among others); (a) personal
(labor) income tax, (b) business profit tax, (c) rental income tax, and (d) capital income tax (on
interest income and dividends). Besides the complexity of the existing system, it is plagued by
inequity, with comparable income often taxed at different rates. Guinea-Bissau should consider
the World Bank recommendation of a uniform system of income taxation based on a company
profits tax and personal income tax. Such a system would be much simpler to administer and
would not be discriminatory, since it would treat all income equally irrespective of its sources,
and taxpayers would contribute according to their total economic capacity. In the past several
years, the government has mentioned the intention to reform the tax system, but the issue is
politically sensitive and attempts at reform have not met with success. As for indirect taxation,
the consultants support the World Bank recommendation that taxes on imports and domestic
goods, the tourism tax, and other specific taxes be unified under a broad-based consumption
(sales) tax on goods and services, which would be applied to all imported and domestically
produced goods and to selected services -- but not to exports. The coordination of currently
fragmented tax administration is also recommended. All of these changes would require the
drafting of a new Tax Code.

In the area of the environment, Guinea-Bissau still needs to implement major legislation to
protect its natural resources. If environmental protection is not addressed in a timely manner,
Guinea-Bissau could jeopardize its present development drive through unsustainable use of its
resources. Much needs to be done in this area, from making the National Environmental Council
fully operational, to passing a series of basic environmental laws. The legal and institutional
basis for protection in the areas of water, forestry, and fisheries needs to be improved, although
some work has been done in this regard. Environmental legislation should be implemented and
enforced along with new land laws and regulations. Environmental law reform will be highly
political, but its importance to the sustainability of the country, as well as donors’ support and
interest, should ensure its feasibility.

Reform of legislation on labor and consumer practices also offers potential economic benefits.
The 1986 Labor Code is very restrictive to business practices but it is largely not enforced.
Consumer protection legislation would also have potential economic benefits. Such legislation
has been suggested by numerous officials, but more often related to imports rather than to the



quality and safety of domestic products. There is some question as to how enforcement of
consumer laws would take place.

Procedural rules concerning the interface between civil law and customary law, and promoting
their coexistence, interested everyone interviewed by the consultants. Informally, such rules
already exist in practice, with the formal legal system of Portuguese origin operating at a different
level from the customary system -- without overtly attempting to regulate or enforce disputes that
can be settled within ethnic groups according to traditional customary laws. Guinea-Bissau would
do well to consider changes in current practices governing the applicability of customary law tnat
would legalize certain informal business activities and bring disputes involving such activities
under customary jurisdiction.

B. ECOMNOMIC ANALYSIS

The economic analysis section of the report reviews the structure of the Guinean economy, and
on this basis develops a scheme for evaluating the economic impacts of legal and regulatory
reforms. The bases for this economic evaluation are:

(1) translation of changes in legal variables into economic variables (e.g., elimination
of licensing fees eases market entry) and evaluation of the direct economic
consequences of these changes;

(2)  development of an intersectoral analytic framework to assess the indirect impacts
of legal and regulatory reforms (largely incident to the formal sector); and

(3)  provision of ordinal-scale weights for the assessment of the overall economic
impacts of legal and regulatory reforms.

1. Economic Structure
The economy of Guinea-Bissau can be characterized in terms of three broad sectors: (i) a formal
sector (classified according to urban, agricultural and agro-industrial), (ii) an informal sector --
both part of the modern economy -- and (iii) a traditional sector. The modern economy contains

approximately 15 percent of the labor force, and whether an individual or firm belongs to the
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formal rather than the informal sector depends upon the costs and benefits of complying with the
laws and regulations required for formal sector status, and upon the wealth and occupational skills
of the migrants who seek absorption into the modern economy. The traditional sector comprises
75 percent of the population, resides in tabancas or villages, produces primary goods for
subsistence and for cash sales to both informal and modern sectors, and is extremely poor. The
traditional sector creates very difficult challenges for externally offered or imposed public policy
that is intended to raise its per capita income. Information gathered by the consultants suggests
that rules operative in the traditional sector tend not to conform with market-based economic

relations.

The market structure of Guinea-Bissau is based upon the characteristics of, and returns to, the
major factors of production: land, iabor, and capital. In the modern sector, lands for commercial
agriculture (pontas) have been awarded to private commercial interests, called "ponteiros" via a
concessions procedure. In the traditional sector, common lands are allocated to moranca
(extended family) heads, usually by the tabanca head (called the "homem grande") whose
authority stems from his clan lineage. Land cannot be sold, although in the modern economy,
physical improvements on land can be sold and concessionary rights transferred. Consequently,
although users of land in all sectors are motivated to allocate land to the most rewarding use
under the circumstances, the sectors lack the discipline of competitive land markets to assure that
land will be put to its "highest and best use." Moreover, the large extent of government control
and the lack of a market for land in Guinea-Bissau tend to create a disincentive to conservation
of forests and other land resources. With respect to labor, current labor laws appear to depress
formal sector labor demand even though they are generally not enforced. In addition, the practice
of free labor contribution within morancas tends to prevent traditional sector labor from
developing its most productive use. With regard to capital, the supply of credit is very limited,
in part due to the uncertainty surrounding collateral.

The characteristics of intersectoral factor movements, and of markets for goods and services, are
the key variables affecting this report’s findings with respect to the income effects of legal
reforms. Factor flows take the form of migration and investment. With respect to rural-to-urban
migration, policies that create jobs in the modern economy and cause a widening of urban-rural
wage differentials can be expected to bring traditional sector populations to the cities in search
of jobs. These shifts could improve welfare for the migrants. But if job access and urban
infrastructure are inadequate for the tabanca migrants, then a decline in social welfare is possible.
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Inter-regional investment can compensate for some of the problems associated with migration.
Sceing higher profits in low wage regions, entrepreneurs -- and public policy-makers -- may
invest in the rural areas either in the modern or the traditional sector, thereby bringing jobs to
people. This has been happening in rural Guinea-Bissau with government providing land
concessions to the pontas, which include both registered (formal sector) and non-registered
(informal sector) farms. Also, ihere have been modern sector investments in agro-industry in the
rural regions. The possibiiity of drawing modern sector financial resources into the tabanca
economy itself is very small, however, due to limitations on finance and collateral.

Markets for goods and services exist in the formal, informal, traditional, and public sectors. The
major points of entry for the public policy objective of raising the per capita income of Guinea-
Bissau are the export-oriented primary goods and associated agro-industry sub-sectors (the critical
growth sub-sectors). Expansion of these activities naturally centers on the formal sector, since
the attiaction of financing requires dependability of contracts as well as enforceable liens against
capital as collateral. This would be especially important for agro-industry growth, which may
have substantial capital requirements. However, government policy and the legal/regulatory
framework in many cases restrain the formal sector rather than promote it. The other major point
of impact for economic policy consists of informal sector markets. The informal sector’s greater
ease of entry allows it to play a major role in retailing and to provide various services that are
important to both formal and traditional sectors, such as equipment repair and maintenance. The
modification of laws to reduce transaction costs and ease formal sector entry would be desirable.
The informal sector also assists the gradual absorption of rural migrants into the modern
economy, and policies should strengthen this process. However, informal sector development
policy needs to be part of a balanced multisectoral economic policy. Rapid growth concentrated
in the urban formal sector tends to accelerate rural in-migration, often with deleterious effects on
overall welfare.

The above considerations of factor flows and market structure indicate the pathways of direct and
indirect benefits from legal reforms. Positive impacts of legal/regulatory changes on the modern
(formal, informal, and public) sector include the following:

. replacement of formerly government-run sectors with private sector markets that
can set prices in relation to long-term opportunity costs, thereby promoting more

efficient resource allocation;

viii
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. reduction of uncertainty concerning quality, prices, and profits, thereby promoting
credit, investment and trade;

. reduction of barriers to entry;

. reduction of transaction costs;

. incentives toward greater production and employment;
. increased access to international markets; and

. greater tax revenue.

These impacts can also lead to indirect or multiplier effects. Indirect effects on the traditional
sector include:

Migration from traditional sector to urban informal sector, itself a function of formal
sector investment in the urban economy;

Formal sector investment in rural regions (e.g., pontas and agro-industry) bringing jobs
to tabanca labor and slowing the rate of rural to urban migration; and

Sales of traditional sector cash crops to the modern economy.

These three impacts in part determine traditional sector employment and per capita income.
Additionally, indirect effects flow between the formal and informal sectors of the modern
economy as follows:

Economic growth of the formal sector and, as a result, of the total income of the informal
sector ‘(together with the population of the informal sector as affected by rural-urban
migration, this determines informal sector per capita income); and

’New business formation in the informal sector and informal business transition to the
formal sector.

There are also direct economic impacts of laws and regulations upon the informal and traditional

sectors. Certain laws impinge on the informal sector, such as labor laws, but rules governing
informal sector transactions, in practice, would be largely limited to custom rather than state law.
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Direct economic impacts of laws and regulations on the traditional sector are essentially limited
to customary law, but state law can legitimize customary law.

2, Economic Impacts of Legal and Regulatory Reforms

What precisely is the nature and magnitude of these legal/regulatory reform impacts? This
section addresses more specifically the direct economic effects of the legal and regulatory reforms
recommended in the legal analysis and, employing a framework for evaluating the impacts of
reforms in one sector upon the economic welfare of another, assesses their indirect impacts. By
analyzing the effects of legal and regulatory changes, and assigning an estimated value to these
impacts, this section of the report provides the economic rationale for the prioritization of legal
regulatory reforms set forth in the concluding part of the report.

The evaluation procedure begins by tracing through the causal relationships between reforms,
direct economic impacts, and indirect or multiplier effects. A numerical estimate is made of the
percentage change in sectoral income of an "average” unit or firm in response to the given legal
or regulatory reform ("sectoral unit income score"). Each such score is attributed to one or more
of the economic effect criteria described above, or to the resulting multiplier effect. The scores
are on a zero-to three scale, where zero represents "no impact" and three is "high impact per
“unit." Rough estimates have been made of the share of GDP represented by each of the sectors.
These sector size estimates ("sector size scores") are presented on a four point scale, with one
representing "very small" and four meaning "very large." Sector sizes in Guinea-Bissau are
scored as follows: urban formal sector - 4, formal agricultural - 2, agro-industrial - 1, urban
informai - 2, traditional - 4. The sector size score in each case is multiplied by the sectoral unit
income score. This provides an expected sectoral impact score, or "total sector score", produced
for both direct and indirect impacts on each sector. These scores are given in Tables 5 to 15.

These impact measures are then added across sectors to give an overall evaluation for each legal
or regulatory reform, and the overall results are presented in Table 16 (the "Summary Evaluation
Table"). The total sector scores and the summary evaluation scores for the economy as a whole
have a rough correlation with the expected magnitude of the increase in GDP resulting from the
reform. In other words, the larger the ordinal number score, the larger the expected GDP growth.
(The ordinal-scale scores do not represent exact percentage GDP increases, but only express
orders of magnitude.) The results, summarized here but presented more fully in section III.C of
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the report, suggest the relative importance of certain areas of the law to the critical growth sub-
sectors of TIPS.

The two highest-impact areas are property rights and environmental law, scoring 30 and 29 points
respectively. Three key economic issues arise from the ban on land ownership and the relative
weakness of environmental law: efficient current land use allocation, use of land as collateral for
credit, and conservation of land for future value. Reforms that foster an active land market,
together with guaranteed long-term transferable usage rights, will encourage market discipline
toward efficient allocation of land uses, and may allow land to serve as collateral for credit. With
a land market that also capitalizes the resource (and location) value of land into land prices, there
would also be less wasteful use of timber and other valuable attributes of land. These conditions
for private market efficiency would enhance conditions for both domestic and international
investment, particularly in the formal agricultural sector. Sinve !and law and environmental law
are interdependent in many aspects, they should be addressed simultaneously.

Indirectly, more efficient use of land and better access to credit will increase the productivity of
agricultural land, which means higher incomes for land-holders. A large portion of land-holders
likely reside in the two major cities, and so their increased incomes will enter the urban formal
sector. This will increase income in the urban informal sector as well, inducing some rural-to-
urban migration (partially offset by increased demand for farm labor). The traditional sector
would likely expcricnce moderate gains in per capita income.

The reform of commercial legislation, taken as a whole, has an equally important impact.
Business registration and licensing, restrictive business practices, company law, and bankruptcy
could usefully be considered together, since they represent interrelated commercial law concerns. .
The scores for these areas total 30 points. Reforms in these areas would impact the formation
of small businesses. They would tend to increase the number of small firms in the formal sector,
in large part by shifting a portion of all firms from the informal sector to the formal sector, but
also by increasing the overall rate of new business entry. The question is, whether these reforms
also will significantly impact aggregate income and employment and contribute to the improved
sectoral distribution of income. This is more likely in the case of business registration reforms
than of the other reforms. The gains from these reforms include increased access to export
markets, greater competition on formal sector prices, and increased tax revenues. Direct impacts
are expected to be greater in the formal than the informal sector, and greater in urban than rural



areas. Indirect impacts, including increased per capita income, would be modest in the urban
informal sector, and minor in the traditional sector.

Other areas where reforms are expected to have significant economic impacts are tax law, conflict
of laws, consumer protection and the law of obligations, which are graded at 14.5, 12, 7 and 6
points respectively. Developing conflicts of law rules that legitimize certain customary rights and
dispute resolution mechanisms would give greater certainty to land rights and other traditional
behavior, and support a longer-term orientation in economic decision-making. This would have
significant benefits for the traditional sector. Increasing consumer protection, by reducing
uncertainty regarding product quality, could impact both export and local demand for formal
sector output, and would also have some indirect impacts via multiplier effects. Reform of the
law of obligations to accord with current international norms and practices would tend to lower
perceptions of risk and increase foreign demand. These last benefits would primarily affect rural
formal sector output, with an additional positive effect on employment and demand in the
traditional sector, and a moderate impact on the urban economy.

Labor law reforms (4 points), and reforms in other areas of commercial law not mentioned
previously are likely to produce much smaller impacts than the reforms discussed above.

C. RECOMMENDATIONS

The economic analysis indicates that property (land) law, environmental law, tax law, conflicts
rules, and the specific components of commercial law mentioned above should be the priority
areas for the lega! reform program. A question arises, however, as to whether the reforms
proposed and supported in the analytical sections of the report are technically and politically .
feasible given existing in-country constraints. These constraints are both technical and political.
Technically, the scarcity of human resources will require outside support to serve as catalyst, to
monitor on-going work, and to provide material resources. As far as political feasibility is
concerned, most of the recommended reforms appear possible, excepi that any change in
constitutional provisions governing land-holding would be difficult at this time.

Based on the analysis in the report, following is a summary of the major recommendations for
legal and regulatory reform, in order of priority:
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Property Law: Strengthen efforts to improve provisions for private "ownership" or control
of land, where feasible.

Environmental Law: Enact an environmental protection code.

Tax Law: Simplify the existing tax structure, with emphasis on drafting a new Tax Code.
All export taxes should be eliminated.

Business Registration and Licensing: Eliminate the requirements for notarization and
publication in the Boletim Oficial for new companies. Review all licensing procedures; retain
only those essential to some important public purpose.

Interface between Civil Law and Customary Law: Amend the Civil Code to provide that
(in most cases) the personal law shall be that of one’s tribe or ethnic group. Where a contract
does not contain a choice of law clause, it should be controlled by the law of the tribe if the
parties are from the same ethnic group and if the contract is to be performed on the land or
within the region controlled by the tribe. Otherwise, the Portuguese-derived civil law would
apply. Change the Code of Civil Procedure to legalize a system of tribal courts or ethnic decision
making institutions, and to definc the scope of their jurisdiction.

Restrictive Business Practices: Establish legislation on unfair competition and restrictive
business practices separate from intellectual and industrial property laws.

Consumer Protection: Pass a consumer protection code.

Law of Obligations: Enact legislation on leasing, and adhere to the 1980 United Nations
Convention on the International Sale of Goods.

Business Entities: Authorize the creation of a one-person company with limited liability;
enact legislation on micro-businesses with simple registration, accounting and tax requirements;
provide for establishment of a closely held corporation which could be created by two or more
. persons with direct management by the shareholders; improve protection for minority
shareholders; and enact legislation on mergers, holding companies and dissolution.

xiii



Bankruptcy: Amend the Bankruptcy Law to remove the blanket prohibition against a
bankrupt’s engaging in business activity, and establish procedures to show bankruptcies in the
Comimercial Registry.
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L INTRODUCTION
A. PURPQOSE AND PLAN OF THE REPORT

Any realistic attempt to foster growth across sectors of the economy in Guinea-Bissau must
grapple with the legal and regulatory framework. Therefore, a critical issue now confronting
Guinean policymakers concerns the strategy for reform of this system, i.e. which of the laws,
regulations, and insiitutions comprising the system should be considered as priority areas for
reform. The purpose of this report is to provide a preliminary roadmap, based on combined legal
and economic analysis, for this reform process. The analysis presented in this report aims to
assist Guinea-Bissau and the United States Agency for International Development (USAID) in
identifying and assessing laws and regulations affecting private economic activities in the critical
growth sub-sectors considered in USAID’s TIPS (Trade and Investment Promotion Support)
Project. The TIPS critical growth sub-sectors are the "production, processing and marketing
(domestic/export) of rice, cashews, fruits, vegetables, and forest and fisheries products and
commerce and services to support same."

This report therefore formulates a rationale, and outlines a plan and schedule, for addressing legal
and regulatory reforms in Guinea-Bissau that are supportive of increased trade and investment.
On the basis of the legal-economic analysis, and an assessment of factors affecting the feasibility
of the types of reforms considered in the analysis, the report presents 23 prioritized
recommendations for legal and regulatory reform in 12 areas. The report is not intended to be
an in-depth analysis of the economic laws of Guinea-Bissau. It rather reflects the use of a set of
economic and legal criteria to:

. screen existing laws;
. identify those most in need of reform;
. describe the economic, behavioral and other consequences of current laws and

regulations, indicating whether or not these have been enforced; and
. justify the proposed revisions and additions.

In a more general sense, this report brings together legal and economic perspectives in order to
assist Guinean and USAID planners in gaining greater understanding of Guinean laws and



regulations as components of a larger network of incentives affecting the behavior of economic
actors. Studies published in recent years by Hernando de Soto, the "public choice" theorists, and
others, have begun to explore the ways in which laws and regulations structure the market
through incentives and disincentives. The present report attempts to apply this insight to the
context of Guinea-Bissau by analyzing the provisions of relevant laws; by examining the market
structure and the behavioral linkages through which the effects of economic laws and regulations
are carried across multiple arenas of economic activity; and finally by assigning, on the basis of
the legal and economic analysis, weights and priorities to those legal/regulatory changes which
promise the most dramatic and positive incentive effects. Though this kind of analysis is
critically important to the formulation of policy, the guidance it can offer is only approximate.
Conclusions about the incentive effects of working-level changes in law and regulations, and
about the resulting behavior of indirectly affected actors, are bound to contain an element of
speculation. However, the authors of this report submit that it offers useful guidance for planning
the reform of market institutions in Guinea-Bissau.

As for the plan of the report, this first part previews the methodology used herein and then
provides a brief overview of the legal and economic system of Guinea-Bissau. Part II of the
report contains an analysis of the existing laws that have a direct impact on the economic sector,
including commercial laws and other legal areas that affect the private sector, such as tax, labor
and environmental laws, and suggests specific recommendations for legal reform. Part III presents
an overview of the market structure of the economy of Guinea-Bvissau, and analyzes the expected
economic impacts of legal and regulatory reform, both direct and indirect. It also considers the
implications of the economic analysis for the critical growth sub-sectors of TIPS. Finally, the
conclusions in Part IV contain a series of prioritized recommendations based on the analytical and
feasibility criteria ‘described in the methodology.

B. METHODOLOGY

Considering that modern business practices in Guinea-Bissau are based on laws of Portuguese
origin, a comparative law approach has been utilized for this report, aiming at both civil law and
common law readers. The text reflects civil law structure and concepts in common law language,
rather than literal translation of civil law terminology. Whenever this was not possible, the
original terminology was kept and explained by means of its equivalent in common law.



The comparative law approach is also reflected in the consultants that participated in this joint
effort. The USAID/Checchi team, comprised of lawyers from Brazil (Ivon d’Almeida Pires
Filho) and the United States of America (Beverly Carl), had local counterparts from the Center
for Legal Studies (Centro de Estudos e de Apoio as Reformas Legislativas) of the Bissau School
of Law (Faculdade de Direito de Bissau). There were also law professors and attorneys from
Guinea-Bissau (Carlos Henrique de Jesus Pinto Pereira, Armando da Silva Procel), and Portugal
(Ana Maria Peralta), who provided summaries of many of the legal areas that have been
considered in this report.

Besides comparative law, this report also reflects a multidisciplinary approach spanr ing the fields
of law and economics, aiming to provide an analysis of the behavioral and economic impact of
laws. An economist from the United States of America (Arthur Silvers, Professor of Public
Administration and Policy, University of Arizona) participated in the USAID/Checchi team for
this purpose. The team is much indebted to insights and comments provided by anthropologist
Eve Crowley and World Bank financial consultant Michael Crowe.

The areas of law addressed in the report were determined by the collective expertise of the team,
whereas the identification of existing constraints in the legal system resulted from the team’s
evaluation of key legal provisions, the legal summaries provided by the local counterparts, and
actual problems perceived by government officials, local attorneys and judges, and members of
the private sector. A list of those interviewed and a summary of the meetings have been attached
as Annexes A and B. The legislation cited throughout this report is listed in Annex C;
requirements for notarization, registration and licensing of a new business entity were listed in
Annexes D, E and F; and summaries of the legal areas that have been considered in the text were
attached as Annexes G to V. Table 1 presents the main sources of law in civil law and common

law jurisdictions.
The bases for the economic evaluation of legal and regulatory reforms were:

(1) translation of changes in legal variables into economic variables (e.g., elimination
of licensing fees eases market entry) and evaluation of the direct economic
consequences of these changes;



(2)  development of an intersectoral impact analytic framework to evaluate the indirect
impacts of legal and regulatory reforms (largely incident to the formal sector); and

(3)  provision of ordinal-scale weights for the assessment of the overall impact of legal
and regulatory reforms.

The major issues covered in this report and its recommendations include:

. the content of economic laws and regulations;

. the economic effects of current laws and regulations;

« the private sector entities likely to benefit from reformed laws and regulations;
. the impiications for the formal, informal and traditional sectors; '

. the technical and political feasibility of proposed reforms; and

. the estimated level-of-effort required by Guinea-Bissau experts, assisted by

USAID-funded consultants to formulate and carry-on the proposed reforms.

C. OVERVIEW OF TI-IE GUINEAN ECONOMY AND LEGAL SYSTEM
1. Economic Context

Guinea-Bissau is a small nation of about 1,000,000 people on the coast of West Africa. Its
economy yields extremely low income per capita, estimated at $180 in 1992. This reflects a
number of attributes of the economy, including its largely rural character (85 percent of
economically active population in agriculture') with extremely low human capital (69 percent
illiteracy rate).

A succession of hegemonic regimes that were economically debilitating further reinforced Guinea-
Bissau’s status as one of the five most impoverished nations in Africa. The first of these regimes
was Portuguese colonialism which emphasized benefits for the metropolitan center rather than the
development of Guinea-Bissau’s human, physical and institutional infrastructure. Following a

!, This figure refers to the labor force in rural activities, not the rural population. The census
data use the term "Economically active population" instead of "labor force,” and this should not
be confused with the term "population.”
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lengthy revolutionary war ending in 1974, Portuguese rule was replaced with Soviet/Cuban
hegemony. The ensuing Marxist regime promised to bring development with equitable
distribution, but succeeded only in further dismantling the nation’s frail economic infrastructure.
This regime was terminated by the Guinean government in 1986, and attempts are now being
made to bring to the nation an open market economic system with reduced governmental
interference in operating and regulating the economy. Numerous development-assistance agercies
from the developed world are currently involved, bringing funds, technical assistance and their
own economic perspective. Fortunately, although an initial period of rapid economic growth
from 1987-1990 has been followed with an attenuated growth rate, significant progress is evident.

Enduring and surviving these regimes has been a traditional society consisting of more than
twenty different ethnic-language groups. They practice an essentially ancient agricultural
technology that uses neither machines nor, to any significant extent, animal-traction. For the
most part retaining strong ethnic-religious homogeneity, they dwell in villages (called tabancas)
containing many extended family male-headed compounds (morancas) with straw-thatched huts;
in the Fula and Mandinga ethnic groups, one such hut is provided for each of a husband’s several
wives and children.

From their generally secure base in subsistence agriculture, these people ebb and flow into the
cash economy of the modern world when either relative prices have made the contact attractive,
or when military disturbances have made continued tabanca-dwelling untenable. Complementing
these price-dependent links with the modern economy is a well-articulated cash and barter system
for retailing a portion of their production that these ethnic groups have developed over the
centuries.

As in any other region of the world, urbanization is an important attribute of this economy, with
the recent annual urban population growth rate of 5.2 percent being significantly higher than the
2 percent annual rate for the nation as a whole. However, the cities are not neo-colonial export-
import outposts of the developed nations; their demographic composition éenerally reflects the
ethnic character of their adjoining hinterlands. Bissau, the capital city, has a population of
200,000 and is Guinea-Bissau’s port city; Bafat, the second largest, has about 20,000 people.

Agriculture is by far the largest sector, with rice being the largest crop. Cashews are the largest
export product, and fishing licenses are the single largest source of government revenue.



2, Legal System

The legal and regulatory system of Guinea-Bissau is a composite of the laws and regulations that
have accumulated and altered over many generations of successive regimes. Beginning with the
traditional legal system, the Guinean legal structure experienced the parallel addition of the
Portuguese legal system that became frozen in place with independence in 1973. It continued
to change with the additions and amendments of the socialist regime, and is again being
transformed with laws more permissive of free market economics. Obviously, the system is
complex, and much of the amalgamated legal structure that impedes free market involvement is
still very much in place.

Portuguese law, as of the date of independence of Guinea Bissau (September 24, 1973), remains
in effect in the country, except to the extent it is inconsistent with the constitution, or
subsequently enacted legislation. The Portuguese -- and by inheritance, the Guinean -- lcgal
system is based on neo-Roman law as reflected in the Napoleonic Codes of the early 19th
Century and modified by later German thinking. Since the organization, terminology and
methodology used in neo-Roman civil law is so different from that of the Anglo-American
common law, a few words of explanation seem appropriate for the reader whose life experience
has been primarily in a common law nation.

The term, "civil" law has multiple meanings. First, it may be used to distinguish between
common law and civil law. These are the two great legal systems in the world. In general, one
can expect to find the common law system in nations which were former colonies of Great
Britain--such as, Canada, the United States, India, Kenya, Nigeria, Malaysia and Australia. Most
the rest of the world tends to follow the civil law model; this includes not only continental
Europe and French, Spanish and Portuguese-speaking Africa, but also Japan, Latin America,
Taiwan, and Thailand. Although Islamic nations may follow Sharia law in matters of family law,
many look to civilian notions to control their modern commercial sectors. Even socialist nations,
like the Soviet Union and East Germany, built their socialist legal structures upon a base of civil
law. Consequently, when Guinea-Bissau was under marxist influence, its basic legal structure was
still predicated upon the underlying Portuguese foundation.

Although the results reached by the two systems are ofien similar, the way in which they are
arrived at is completely different. Likewise, although significant convergence between the two
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systems is now being achieved in the European Community, that convergence seems to be more
in the nature of the practical results obtained rather than in conformity of legal concepts. The
process in Europe is not designated as "unification" of law, but rather as "harmonization" of law.

Second, within both systems, the term "civil" law is also used to differentiate rules of contract,
delict, family, and related areas from criminal or penal law. Finally, within the Neo-Roman or
civil law system, the phrase "civil" law is a term of art used to distinguish certain rules from
"commercial law". Typically, civil law was placed in one code and commercial law in another.

It has been said that civil law is a code system and common law is based on cases. This is an
oversimplification-- with an element of truth in it. The heart of the civil law system is a set of
codes. The common law system did extract its principles out of plethora of judicial decisions
handed down Gver centuries. Nonetheless, in many common law jurisdictions (California, New
York, New Mexico) extensive and detailed sets of legal codes exist. Conversely, many civil law
jurisdictions examine decisions of leading judges as a source of valuable experience in
formulating and applying norms. For example, even before the entry of the United Kingdom into
the European Community, the European Court of Justice was citing United States antitrust cases
as an aid in developing EC anti-monopoly concepts.

Despite these recent trends in harmonizing and borrowing, common and civil law systems are
different. Civil law is cast in terms of an a priori, rationalized system. Common law, on the other
hand, is not predicated on any such organized system. Subsequently, common law scholars may
analyze case decisions and endeavor to impose some structure on the results reached by the
courts, but the notion of an overarching legal system is foreign to the common law mentality.

The substantive natures of the codes in the two systems bear little resemblance to one another.
A civil law code is intended to be complete and to cover, within its purview, all possible
situations which may arise now or the future. (Of course, civilians recognize that amendments
and updating are required at times, but, in theory, a code should completely cover the subject
with which it deals.) Common law codes make no such claim of comprehensiveness; rather they
are mere skeletons which must be fleshed out by the case law. Common law codes frequently

. cover a narrow range of material with great specificity and detail (see, e.g., the provisions on

damages for contractual breach under the Uniform Commercial Code).

0



Civil law codes are written in broad general terms. Abstractions predominate. Solutions are
obtained by deductively reasoning down from great principles. For instance, the essence of
Portuguese/Guinean tort law is contained in Article 483 of the Civil Code:

"One who intentionally, through fault, or by an illegal act injures
another or his interest ... shall indemnify such person for damage
caused by this conduct."

The common law of torts, in contrast, developed out of thousands of case decisions dealing with
a variety of factual situations, ranging from pigs and cows, through cars and trains to computers
and space shuttles. The principles which have evolved have been achieved through inductive
reasoning and tend to be highly practical in nature. Likewise, the result is a mass of complex
norms covering a myriad of situations with minute detail.

The division of legal material is totally different in the two systems--which can cause enormous
confusion. Civil law is basically divided into public law and private; private law in turn
subdivides into primarily civil law and commercial law. Common law, in contrast, is separated
into torts, contracts, property, business associations, decedents’ estates, etc. These topics are also
covered in civil law, but within one of the larger categories of civil or commercial law. (See
Table 1.)

The vocabulary of the two systems is again quite distinct. Terms that seem obvious to a civilian--
“juridical act", "objective or subjective responsibility”, "obligation"--have no meaning to a
common law trained lawyer. Likewise, the terminology of the common law--"fiduciary duty",

"torts," "unconscionable contract"--are mysteries to the civil law jurist. Worse, often the two .

systems use the same word to mean quite different things. For instance, "labor" law in the United
States bears little relation to labor law in the civilian system of Guinea-Bissau.

In this report, we will endeavor to indicate the closest possible legal equivalent in the two
systems. The reader must, nonetheless, be cautioned that Guinea-Bissau’s formal legal system is
rooted in the Portuguese civil law and extreme care should be exercised when referencing over
to any common law experience or institution.
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As the following discussion will note, there are gaps in the present legal system, but some of
these lacunae may not be as serious as first appears. What an individual from a common law
tradition may perceive as a sketchy law may be quite adequate when viewed within the civil law
context. Because of the way in which civil law operates with general norms, even application of
the 19th century codes may be less deleterious than an outsider might think. Although legal
reform is desirable, advisers should avoid burdening this young nation with excessively detailed
or complex rules. (See Table 2 for an overview of the coverage of existing laws in areas
considered in this report.)

Considering the fact that a substantial portion of Guinean population is subject to ethnic
customary law, a chapter on the interface of civil law and customary law was included after the

analysis of the formal legal sector.
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Table 1 - Main Sources Of Law*

CIVIL LAW

COMMON LAW

Subject

.Civil Code

Commercial  Separate
Code Legislation

Separate

Cases  Codes  Legislation

Torts

Contracts
Sales/Personal Property
Real Property
Mortgages

Liens, Pledges
Company Law
Bankruptcy

Negotiable Instruments
Securities (stocks, bonds)
Intellectual Property
Maritime Law

Tax Law

Labor Law

Consumer Protection
Environmental Law

E I T I B B

E I B

"
M oM oM oM MM

e

NOTES:* Materials may be found simultaneously in more than one source.

** In Guinea-Bissau, Bankruptcy law is found in the Code of Civil Procedure, although civil law
systems usually codify this in the Commercial Code.
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 Table2 - IngalSedenachnmﬂEnfmcementlndﬁcam

LAW/REGS INCOMPLETE RESTRICTIVE ENFORCEMENT

LEGAL SECTOR

Business Entities Y Y Y Y
Business/Registration Licensing Y N Y Y/N
Bankruptcy Y N Y N
Negotiable Instruments Y N N N
Financial Institutions Y N Y Y
Insurance Y N N Y/N
Domestic/Foreign Investment Y N Y N
Intellectual/Industrial Property Y Y - N
Maritime ’ Y Y - Y
Tax Y Y Y N
Labor ) Y Y Y N
Contracts Y Y N Y
Torts Y N N Y
Secured Transactions Y N N Y
Consumer Protection N Y N N
Environmental Protection N Y N N




IL LEGAL ANALYSIS

This section of the report examines those areas of law in Guinea-Bissau that the consultants
deemed most relevant to economic activity generally, and to activity in the critical growth sub-
sectors more particularly. The order of this discussion, which is reflected in the economic
analysis, follows the logic of Guinea-Bissau’s civil law categories, not the order of legal reform
priorities. The order of priorities is fully presented in part IV of the report. Through their own
experience of the incentive effects of different legal regimes on business growth, and in the
course of their research in Guinea-Bissau, the consultants developed the set of economic effects
criteria listed below to guide the selection of legal fields for study and to inform the analysis of
the economic effects of reforms in those fields. These criteria are discussed further, along with
their accompanying multiplier effects, in the economic analysis of part III of the report.

The criteria are as follows:

1. New business entry and-competition resulting from the lowering of entry barriers.

More efficient resource allocation as a result of rules providing for efficient use,

imposition of true costs, and greater access to factors of production.

Reduction of transaction costs, removing a drag on business activities.

Increased certainty and improved risk management, leading to more business risk-taking.

Increased business activity, leading to greater employment and/or employee income.

Improved access to international markets through rules making trade less costly and

offering greater certainty of quality and profitability.

7. Increased- tax revenue, allowing for greater public consumption and improved
implementation of Jaws and regulations.

N

oY orw

These criteria are matched in a matrix with the relevant fields of law in Table 3 below. The
matrix previews the later discussion of economic effects and legal reform priorities, and should
facilitate decisions as to reform strategy under the TIPS Project.
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Table 3 — Laws and Direct Economic Effect Criteria

Criteria:

Laws

Business
Entry/
Competition

Resource
Allocation

Transaction
Costs

Risk
Management

Demand
Production

Employ.

International
Market
Access

Tax
Revenue

Property

Company

Business
Registration/Licensing

Bankruptcy

Negotiable Instruments

Financial
Institutions

Insurance

Investment

Intellectual
Property

Restrictive
Business Practices

Maritime

Tax

Labor

Obligations

Consumer

Environment

Conflicts of Law




A. CONSTITUTIONAL LAW: PROPERTY RIGHTS

Law n° 1/73, which was enacted by the People’s National Assembly immediately after the
Constitution of 1973, provided that the Portuguese legislation from the time of independence
would continue to apply in the Republic of Guinea-Bissau, as long as not contrary to national
sovereignty, the new constitution, new laws, and the principles and objectives of the Party
(PAIGC). For this reason, many of the former colonial laws continued to be enforced locally.
The revolutionary constitution of 1973 was, subsequently, replaced by the 1984 Constitution,
which is presently in force as amended by Constitutional Act n° 1/91 and, more recently, by the
National Assembly held in February 1993 (not yet published). ‘

The 1984 Constitution kept the ban that existed from the previous constitution and Law #4/75
on private ownership of the soil, subsoil, waters, mineral, forest and energy resources, industrial
production, infrastructure, transportation, information and communication, banking and insurance
companies (article 12). These resources could be developed and the services performed by the
private sector under government concession, as long as for the public good and benefit of social

welfare.

Although private ownership of both urban and rural land has been banned, individuals sell and
lease urban properties, since the ban on private ownership of land does not include buildings and
other improvements. It is not uncommon to see ads for the sale of rural farms, called "pontas",
even though the land itself is not private. This is possible by selling the "improvements" to
another, who then-can ebtain the transfer of the concession from the government.

The Constitution also centralized in the government the control and planning of the economy,
including foreign commerce and investment (article 13). Foreign investment could be authorized
by the government as it deemed necessary to the economic and social development of the
country. As far as direct private sector ownership was concerned, only cooperative associations
for agricultural production and for the production of consumer goods and artcraft was permitted.

14
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In recent years, many land concessions have been granted to individuals and companies. Private
businesses have boomed in all sections of the economy, principally in the export/import area, as
the government has increasingly promoted the growth of a free market economy. The limitations
set forth by the 1984 Constitution have been disregarded by the government and the private sector
alike,

The constitutional revision of 1991 removed many of these constitutional constraints to the
private sector, primarily by changing, among other provisions, articles 11 through 13 of the 1984
Constitution. Article 11 establishes now the concept of a market economy and the coexistence
of public, cooperative and private property in Guinea-Bissau. Article 12 does not consider, any
longer, industrial production, transportation, information and communication, banking and
insurance companies to be under state ownership. Finally, the new article 13 does not provide
that the national economy and foreign commerce is controlled by the State, although the State
can still grant concessions, regulate foreign commerce, control foreign exchange operations, issue
currency and promote foreign investment. Nevertheless, land, which includes the soil, subsoil,
and its mineral and forestry resources, was kept under State ownership, which can continue to
grant concessions for its use.

Although it does not appear feasible at the moment (see Section IV.B.2 below), some form of
constitutional or statutory provision for the private "ownership" of land could have dramatic
benefits for investment and national income - as shown in the economic analysis part of the
report. Short of this, assisting efforts to extend and protect private control of land use could
produce some similar benefits without formally authorizing private ownership.

B. COMMERCIAL LAW

In a civil law system, the phrase, "commercial law" is a term of art with precise legal
consequences. In a common law nation, the phrase "commercial" law has no technical meaning.
Even the word, "commercial", as used in the name of the uniform Commercial Codes found in
the United States, does not have a precise technical or legal meaning.
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In civil law system, commercial contracts (e.g., between two companies) are governed by the
Commercial Code. On the other hand, an agreement by an individual to sell his car to another
individual would not be considered "commercial" and would be controlled by the Civil Code.
A contract between an employee and his company would be subject to the Labor Code, not the
Commercial Code. In common law no such distinction exists: a contract is a contract. The
Uniform Commercial Code (in effect in the 49 common law states of the United States) applies,
with few exceptions, to everyone.

The 1888 Commercial Code applicable to Guinea-Bissau endeavored--for its time--to be
complete. It covers, for example, commercial contracts; maritime law; bankruptcy; company law
(equivalent to corporations and partnerships); securities (stocks and bonds); stock markets;
accounting standards; and negotiable instruments. (In contrast, the so-called "Commercial" Code
in the United States deals with little more than sales, negotiable instruments, and secured

transactions.)

Nonetheless, the Commercial Code has been extensively supplemented, for example, by the Law
of April 11, 1901 on Companies with Quotas; Decree No. 1,645 of June 15, 1915 authorizing
corporations to issue preferred shares; by Decree Law No. 49,381 of November 15, 1969 on
Auditing of Corporations; and Decree Law No. 397 of September 22, 1971 on Convertible
_Debentures. There is a real need for integration and compilation of all these laws, as well as a
sophisticated indexing system; computerization could be invaluable in this process. Since
Guinean independence, the commercial law of Portugal has been significantly modernized by
legislation on one-person corporations, company mergers, holding companies, capital markets law
(securities regulations), leasing, institutional investors, and consumer protection. Guinea-Bissau
has no laws on these topics.

The very comprehensiveness of the Commercial Code makes it an unwieldy document to update
and integrate, not to mention the difficulties of moving such massive changes through a
legislature. Hence, it is strongly urged that for any revision process, the Commercial Code be
broken into its component parts or chapters, with each one treated separately. Thus, the old bulky
Commercial Code would be replaced by a series of codes dealing with discrete topics, such as
a Code on Company Law, a Code on Insurance Law and a Code on Consumer Protection. The
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trend in modern civil law jurisdictions is to divide the Commercial Code in just this manner.?
(See Annex G).

1. Business Entities (Company Law)

If a company is characterized as "commercial", its activities are governed by the Commercial
Code. Other types of companies and associations are subject to the rules of the Civil Code. A
firm is considered "commercial” if it engages in commercial sctivities.

The Guinea-Bissau law provides six alternative forms for business associations: sole
P

proprietorship, "sociedade en nome colectivo," "sociedade em comandita," "sociedades por

quotas," "sociedades anonimas" and cooperatives. (See Annex H).

a. Sole Proprietorship

One operating a business as a sole proprietor cannot limit his liability. Furthermore, there is no
micro-business legislation that would allow an individual or a small partnership to register and
operate with minimum accounting and tax requirements. Reforms in these areas would promote
the growth of very small businesses and the entry of "informals" into the formal sector of the
economy.

2 Although it is beyond the strict scope of this report, any ccmmercial law reforms must be
supported by functional dispute-resolution mechanisms. To our question whether Guinea-Bissau
should establish a system of commercial courts, the response was that a system of commercial
arbitral tribunals would be preferable. Use of arbitration would avoid the long delays inherent
in the court system. Since the arbitrators would be selected and compensated by the parties, their
indemnification levels could be sufficiently high to attract well qualified people.

Guinea-Bissau could usefully examine several models for arbitration statutes from other nations.

Details of arbitration procedure will need to be carefully spelled out by legislation--e.g., division

of costs, language of arbitration, method of selecting arbitrators; creation of arbitral panels, etc.

If arbitration is to be effective, it is essential that the right to appeal from arbitral awards be

severely limited. It is further suggested that Guinea-Bissau ratify the United Nations Convention
"on the Recognition and Enforcement of Foreign Arbitral Awards.
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b. Sociedade em Nome Colectivo

This is similar to a partnership in common law. It consists of two or more members, who do not
enjoy limited liability. Rather the members are fully and personally liable for any debts of the
association. At least two members are required and all members must participate in the
management of the firm. Employed mainly for family operated businesses, it is a form rarely
used today.

C. Sociedade em Comandita

This entity is similar to a limited partnership in the United States. Its members are divided into
two categories: managing or general partners and limited partners. The limited partners may be
undisclosed and are liable only to the extent of their investment; they may not participate in the
management of the firm. The managing or general partners are subject to personal liability.
Interests in a comandita partnership may be represented by shares of stock (sociedade em
comandita por acgdes), but this is not necessary. Few businesses currently use this form.

d. Sociedade por Quotas

The most popular form of business orgamzation in Guinea-Bissau today, this partnership with
quotas limits liability of its owners to the amount of their invested capital provided it has been
fully paid in. Their interests are not represented by certificates of ownership, but simply by a
quota interest in the company proportionate to the member’s investment. These quotas may be
freely transferred, unless the legal charter of the company provides otherwise.

These companies must have a minimum capital divided into quotas. At least 50% of the capital
must be paid in at the time of formation. They may be managed by persons who do not have
to be quota holders. Usually, the largest shareholder acts as the managing partner. Financial
aspects of such firms are subject to control of an Internal Auditing Council (Conselho Fiscal).

e Sociedade Anénima

Similar to a corporation in U.S. law, a sociedade andnima allows the liability of its owners to be
limited to the value of their shares. The shares may be either bearer or nominative. At least 10%

18

d\



of the capital must be paid in at the time the corporation is formed. The capital may be raised
through public subscription.

To organize a corporation requires a minimum of ten shareholders. The governing bodies
required for corporations are: a Board of Directors, a Public Assembly (Shareholders’ Meeting)
and an Internal Auditing Council (Conselho Fiscal). The Conselho Fiscal is supposed to protect
the interests of all the shareholders. Since, however, the Conselho is elected by the majority
shareholders at the Stockholders’ Meeting, the possibility always exists that the Conselho,
together with existing management, may take actions adverse to the interests of the minority
shareholders.

The right in the shareholders to inspect the books of a company is not guaranteed; thus, it may
be difficult for minority shareholders to protect their interests. (In California, any shareholder,
on written request, can demand to inspect the books at any reasonable time for any reasonable
purpose; in Texas, a stockholder who has held his shares for at least six months, or who holds
5% of the company’s shares, can inspect the books on written demand). The law of Guinea-
Bissau does permit an investigation of the books upon petition of stockholders representing at
least 10% of the shares, if there is reason to believe that "grave irregularities” have occurred
(Decree Law 49381 of November 15, 1969, art. 29). It should be noted this requires a court
order; moreover, it may not be easy to prove possible irregularities, nor to secure the 10%
consensus needed to bring an action. Brazil has lowered this percentage requirement to 5%.

f. Cooperatives

Governed by Articles 207 ff. of the Commercial Code, cooperatives are not really a distinct form
of business organization; .rather they must be formed as a partnership, limited partnership,
corporation (art. 105) or a partnership with quotas (Law of April 11, 1901 (LSQ[8])). A
- minimum of 10 members is required to form a cooperative. The amount that can be invested by
any one owner in a cooperative is restricted. The shares are nominative and the right to transfer
them is limited Each member has only one vote The capital of a cooperative is variable and the
number of members unlimited A member’s liability is limited to the value of his share
Cooperatives are exempt from stamp taxes and from taxes on dividends and interest
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g Some Areas for Reform of Company Law
(i) Empresa Individual de Responsililidade Limitada

There is currently no way for a one-person business to limit its liability. In light of the large
number of small businesses in Guinea-Bissau, the one-person corporation (empresa individual)
would seem particularly appropriate. This device, with which the U.S. and an increasing number
of European jurisdictions have experience, permits the separation of one’s personal holdings from
those of the corporation. If the business fails, one’s personal assets would not (in normal
circumstances) be at risk. There is a question whether the costs and formalities involved in their
formation make the one-person corporation worthwhile in Guinea-Bissau, since the vast majority
of merchants currently have few assets to put at risk either way. However, the potential future
gains from this change (see part I11.C.2) would likely justify the effort, particularly if legislation
on micro-businesses, with simple registration, accounting and tax requirements, is enacted to
allow formal sector entry and growth without existing formal sector burdens.

(i) Sociedade Andnima Fechada
Some of the existing rules on corporations are desirable for larger, public companies, but
unnecessary for small, closely held firms. Thus, consideration should be given to creating a
closed corporation which: (1) would not require ten members, but which could be created by two
or more persons and (2) which would be operated directly by the shareholders without the
intervening complexity of shareholder meetings and boards of directors.

(iii). Mergers and Dissolution

Provisions need to be added on reasons for dissolution and on procedures to be followed in the
event of a dissolution. Mergers and holding companies also need to be authorized and controlled

(iv)  Securities Regulation

There are no laws governing the issuance of securities by public companies. At the present stage
of development, such laws are probably unnecessary. Some time in the future, however, creation
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of a legal structure to promote development of capital markets may be desirable. The Brazilian
Capital Markets Law could offer a useful model here.

(v)  Institutional Investors

An important source of finance for companies can be the institutional investor. An example of
the institutional investor is the mutual fund which collects money from a large number of small
investors and reinvests in a diversified group of companies. Other examples include insurance
companies, which need to invest the premiums they collect, and pension funds, which typically
invest in both debt and equity obligations. Ensuring public safety in these companies calls for
complex regulations to delineate the duties and obligations of those handling these large sums.

(vi) Other Gaps

Rights of minority shareholders could be spelled out with more care; obligations of controlling
stockholders to the company and to the other shareholders should be established; and agreements
between or among stockholders regulated.

2, Business Registration and Licensing

To operate a new company legally in Guinea-Bissau, the organizers must undergo a complex
process of registration and licensing. The provisions of the Portuguese Commercial Cc.de have
been replaced by Decree-Laws #42644/59 and #42645/59; which regulate the registration of

business activities,

A 1990 World Bank study.(Tax Policy and Tax Administration in Guinea-Bissau) has concluded
that 75% of the businesses operate without licenses. Doubtlessly, an even higher percentage carry
on business outside the registration system.

a. Registration of Companies
The first step toward registering a new company is to secure a Negative Certificate from the
Commercial Registrar’s office affirming that no other company is using this name. That

certificate must be prepared on officially stamped paper (i.e., with an authorized watermark).
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Likewise, an affidavit must be obtained from the Office of Civil Identification stating that none
of the founders or managers has a criminal record. At least 50% of the company’s authorized
capital must be deposited in a bank and proof of such deposit obtained. An attorney should be
used to prepare the "estatutos” (equivalent to the Articles of Incorporation and the by-laws in the
United States). At this point, notarization according to the Notary Code (Decree-Law #47619/67)
becomes neceszary. |

(i) The Notarization Process
Notaries in civil law countries should not be confused with notary publics in the United States.
An American notary only authenticates signatures; often secretaries, these notaries require no
special training. Usually, a notary public in a civil law jurisdiction is either a lawyer or has
received substantial legal training. Considered an officer of justice, he has a key role to play in
ensuring that all legal requisites, especially formalities, have been satisfied vis-a-vis certain
documents considered to be of major importance, such as wills. Guinea-Bissau has one fully

qualified notary who received three years of law school education in Cuba. Three other notaries
in the provinces outside Bissau are qualified only to verify signatures.

Organizers of a new company in Guinea-Bissau will have to present the following documents to
the notary:

(1) The negative certificate regarding the company’s name;
(2) The certificate concerning the lack of a criminal record,;
(3) Proof of deposit of 50% of the capital in a bank;
(4) Identity cards or passports of the organizers;
(5) The "estatutos" of the company.
Most of those documents will have to be prepared on stamped paper or carry the appropriate

stamps.
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The Notary must record the estatutos in the Notarial Records. The law requires that his copy of
these estatutos be made by hand. He next prepares a "Certiddo Parcial para Publicagdo,” as
evidence that the estatutos were legally recorded in the Notarial Registry; the "Certiddo Parcial"
contains key facts, such as the company’s name and its location in the Notarial Registry. The
"Certiddo Parcial" is then taken to the "Ministério da Fungdo Publica" for publication in the
"Boletim Oficial." After the "Certiddo Parcial" has been published, one can request the Notary
Public to issue a "Certiddo Integral” which provides proof that the company was duly constituted.

All these procedures involve fees with complicated calculations. Notarial registration fees vary
according to the business capital (2% up to 5 million PG, 1.5% from 5 to 10 million PG, 0.6%
from 10 to 20 million PG, and 0.2% on the amount above 20 million PG, plus an additional 20%
of the value of the fee is charged as personnel surcharge). Additional costs consist of smaller
fixed fees for all the required steps of the registration process, such as the requirement of
registration, the act of registration itself, and the issuing of the certificate of registration. The
total amount of charges is not high, but the process is time consuming. Stamps and often stamped
paper must also be obtained; if the agency is out of stamps or stamped paper, further delays can
occur.

In theory all the above steps should have been completed before one attempts to register the
company in the Commercial Registry. However, because publication of the Boletim Oficial is
several months behind, an informal practice has arisen allowing interim registration if the
organizers can produce a declaration from the Ministério da Fungdo Piblica that the Certiddo
Parcial will be published at a specific date.

(i) The Commercial Registry
Now the company must be formally registered in the Registry for Buildings, Commercial
Companies and Activities, and Automobiles (hereafter referred to as the "Commercial Registry").
To do so, one must present the Notary’s Certiddo Integral, showing the firm has been legally
formed, and a copy of the publication; or, usually, the Notary’s Certiddo Parcial with the
declaration of publication at a future date issued by the Ministério da Fungo Publica.

A sole proprietor must also file a statement identifying himself, giving his firm name, the location
of his business and description of the kind of business in which he will engage. Other business
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entities (such as corporations) must file statements setting forth their name, place of their
headquarters (seat), amount of capital and names of owners.

Upon completion of this process, the business receives a "Certiddo de Matricula Definitiva de
Sociedade”. Proper registration ensures that, where permitted, liability of the company’s owners
vis-a-vis third parties is limited. Companies that have failed to register properly will encounter
a number of impediments to carrying on business such as difficulty in obtaining credit. (See
Annex I).

b. Licensing

In addition, all businesses are required to secure a variety of licenses, according to the activity.
Licensing requirements apply to both businesses registered in the Commercial Registry and non-
registered businesses, including individuals. Commercial licenses are issued by the Ministry of
Commerce; industrial licenses by the Ministry of Industry; fishing licenses by the Ministry of
Fisheries; logging licenses by the Ministry of Rural Development and Agriculture, etc.
Transportation, mining and construction are activities that also require licenses from the
corresponding ministries.

Such licenses require that companies produce copies of their estatutos, evidence of publication,
an affidavit from the Treasury Department, and a declaration of non-bankruptcy. Other licensing
requirements include clearances by the municipalities, the Fire Department, the Public Health
Department (sanitation), Public Works (building safety) and police.

Africare, a non-governmental organization that operates in Guinea-Bissau, has set forth in detail
the procedures for notarization,.registration and licensing of a commercial company, and secured
confirmation of these requirements and applicable fees from the respective directors of the Notary
Public, Commercial Registry and the Ministry of Commerce (see annexes D, E, F). Data
collected by Africare show that there are 2,087 legally licensed commercial operators, both
individuals and companies, in Guinea-Bissau. Bissau, the capital city, has by far the largest
concentration of businesses (47%), while the Eastern, Northern and Southern Provinces hold 17%,
21% and 15% respectively. Almost three-fourths of the total (74%) are in the retail sector, 17%
in import/export activities, and 9% are grouped as warehouses, commercial agents, and street
vendors - "ambulantes". Furthermore, 89% of these licenses were granted to Guinean nationals,

24



5% to nationals of Mauritania, 2% to Senegalese, 2% to Portuguese and 1% to Lebanese and
Guinea-Conakry operators.

c Changes Needed

These cumbersome approval procedures may prompt businesses to stay outside the formal sector.
Moreover, the law does not indicate what results flow when a company has begun the registratior.
and licensing process, but has failed to complete it.

Sound government policies should be concerned with securing maximum tax revenue from
profitable operating companies, rather than barring firms at the entry level. No clear purpose
seems to be served by the complicated notarization process. Likewise, with a severe shorizge of
legally trained persons in the nation, using a notary to copy long documents by hand is a waste
of human resources.

Registration in the Commercial Registry does serve to place third parties on notice wi ‘.« e
liability of company members has been limited. Thus, simple registration with the Cornmercis!
Registry seems justified, as does a name check procedure to avoid duplication. All ather
notarization, publication and registration requirements should be eliminated. Licensing procccurcs

should be carefully scrutinized to ensure retention only of those essential to sorne imporiant
public purpose, such as environmental protection.

3. Bankruptcy

Bankruptcy, which is governed by the Code of Civil Procedure (articles. 1,135 ff.), may be
declared if:

a. a company stops paying its debts;
b. the owner of the business takes flight;

c. the assets of the company are destroyed or wasted; or
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d. the excess of a limited liability company’s assets over its liabilities
is obviously inadequate.

In general, bankruptcy is available only to merchants or businesses. Occasionally, it may be used
by members in a company with limited liability. There are special rules regulating what is called
. the "insolvency" of individuals and non-business associations (arts. 1313 to 1325 of the Code of
Civil Procedure). (See Annex K).

Prior to a formal court declaration of bankruptcy, a composition of creditors may be effected.
If this is not worked out, a court order may be issued to liquidate the company and divide the
assets among the creditors. Where the company’s managers or owners have engaged in fraud,
criminal sanctions can be imposed. Upon bankruptcy, all accounts become immediatzly due,
future interest payments are waived, and the accounts closed after payment of the creditor’s
proportionate share of the assets. The bankruptcy administrator (or trustee) may order
performance of outstanding bilateral contracts where appropriate. Actions by the company in the
two years prior to bankruptcy may be nullified where required to protect the interests of all the
creditors.

Once a merchant has been declared bankrupt, he is prohibited from engaging in business. We
were advised that many companies encountering financial difficulties simply cease operating. If
no creditor forces them into bankruptcy, the company disappears. The business-person can then
begin again since he was never officially declared bankrupt.

This institution is simply disregarded by the business community and individuals alike. No one
contacted had any recollection of a bankruptcy or person insolvency case. This is not too
different from Portugal, until recent Portuguese legislation permitted business recovery
procedures.

It is suggested that the prohibition against engaging in another business be removed for merchants
whose bankruptcy involved no fraud. Business failures can occur for many reasons beyond the
control of the business-person, such as crop failures or economic depressions. So long as
prospective creditors are alerted to the earlier bankruptcy through an appropriate notation in the
Commercial Registry, there is no reason to prevent an honest person from beginning again. In
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fact, the ability to start over after initial failure has proved important to developing the
entrepreneurial spirit.

4, Negotiable Instruments

Checks, promissory notes, letters of credit, stocks and bonds are regulated by the Commercial
Code. (See Annex L). They may be made out to order or to bearer. These instruments in
Guinea-Bissau follow international standards that permit their validity at face value and
immediate judicial foreclosure, independent of notarization and other formalities.

Guinea-Bissau, through inheritance from Portugal, is a member of the June 7, 1930 Geneva
Convention Establishing a Uniform Law on Checks and Promissory Notes; and the March 19,
1931 Geneva Convention on Checks. These conventions are intended to provide a complete legal
regime covering acceptances, guaranties, payment, protests, endorsements, etc. For these reasons,
no revision of these negotiable instruments rules is envisioned at this moment.

5. Financial Institutions

The banking system of Guinea-Bissau (See Annex M) was centralized in the "Banco Nacional
da Guinea-Bissau - BNG" (National Bank of Guinea), which served simultaneously as a central
bank (monetary control), a commercial bank, and a development bank. This latter function was
carried out through its department for economic development, known as DESECO - "Servigo de
Desenvolvimento Econdmico”. This system unduly restricted credit to the private sector, while
favoring the public sector of the economy. Decrees #31/89 and 32/89 altered this system
significantly in 1989. They created the Central Bank of Guinea-Bissau and the National Bank
of Credit. These decrees also authorized private banking. "Banco Internacional da Guiné-Bissau"
- BIG (the International Bank of Guinea-Bissau), a private commercial bank, was incorporated
under these new rules as a joint-venture of Portuguese and Guinean capital >

Guinean regulations permit three types of financial institutions: commercial, investment and
development banks, which are established by charters approved by the Central Bank. Foreign

3 These decrees, apparently unconstitutional at the time, were legitimized post hoc by the
constitutional revision of 1991.
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banks may operate in the country either through local branches directly or in joint-venture with
a local institution. All banks must be licensed by the govemor of the Central Bank, following
approval by the Council of Ministers. The license should be issued within six to twelve months
of the request, and is revoked if the institution is not incorporated within six months or does not
begin operations within twelve months from the date the license is issued. A financial institution
must be incorporated as a "Sociedade Andnima de Responsabilidade Limitada", but no
shareholder is allowed to control more than 20% of the capital,

Minimum capital for a commercial bank is set at 3 billion PG or US$300,000 (1993 US dollars
@ US $1 = approx. 10,000 PG); 10 billion PG or US$1 million for an investment bank; and 20
billion PG or US$2 million for a development bank. The type of financial institution must be
indicated at the time of requesting the specific license. The request must contain information
such as: the economic and financial reasons for the incorporation; the choice of financial
institution, its location, and organization; the proposed articles of incorporation and by-laws;
personal and professional identification of the founding shareholders and the number of shares
they hold; criminal record of founding shareholders (criminal records of administrators, directors
or managers in the case of corporations); and a declaration that the shareholders have not
controlled, directed or managed companies that went bankrupt.

It is generally agreed that the new law on financial institutions, although it might seem restrictive,
is adequate to the present needs of Guinea-Bissau. The 1991 constitutional revision allowing for
private banking, mentioned in chapter II.A above, thus confirmed the government’s intent to
establish a market economy in the country.® Credit is not easily available, but this does not seem
to be as much a problem of the existing law as due to government policies to control inflation,

and caution in securing- collateral, to avoid past lending practices that resulted in non-payment. -

6. ° Insurance

Insurance (See Annex O) is regulated by Decree #16/79, which replaced hmany provisions from
the Commercial Code (arts. 425 ff.). Decrees #s 17/79, 18/79, 19/79, 20/79, 21/79, 4/80, 5/80
and 6/80 subsequently regulated a wide range of insurance contracts, such as: life, accident, work-
related injury, travel, fire, theft, airplanes, ships, automobiles, and transportation of goods.

4 See the previous footnote.

28

5\



Insurance law also provides for coverage in the case of civil liability for damages to persons and
property. Fault liability is standard but, as specifically provided by law, strict liability applies
to automobile accidents and certain manufacturing activities considered to be dangerous. Both
punitive and actual damages are permitted. Civil damages are usually linked to criminal verdicts.
Courts will award damages often using insurance tables as guidelines. Punitive or moral damages
are usually fixed by the court at a much lower value than requested by the plaintiff.

The Commercial Code (art. 447) provides for crop insurance. In this case, the contract must
specify the location and size of the land, the crop product and the season for harvesting and the
average value of the insured goods. The insurer would cover losses and damages caused by the
crop failure as measured against average production. In practice, insurance companies do not
provide this kind of coverage.

Existing legal provisions seem to be sufficient to guarantee safe commercial operations. As a
matter of fact, except crop insurance, business operators in the formal sector utilize the available
instruments as regular business practice.

7. Domestic and Foreign Investment

. The Investment Code, approved by Decree-Law #4/91, governs both domestic and foreign
investment. An investment is considered foreign if the funds come from abroad even though
their owner is a Guinean residing abroad. Likewise, an investment of funds from outside the
nation will be treated as a foreign investment, even though their owner is a foreigner residing in
Guinea-Bissau.

Foreign investors are guaranteed treatment no less favorable than that accorded to Guinean
nationals. There is no requirement that foreign investors take in a local partner; likewise, there
are no limits on the kinds of business in which he can engage. The foreign investor has the right
to remit abroad dividends, interest, royalties, technical assistance fees and returns of capital (on
liquidation of the investment). An approved project may keep a bank account in foreign currency
in Guinea-Bissau. The only negative provision is that a foreign investment must be authorized
by several ministries prior to approval, which is known to unduly delay implementation for
several months. The nation will cooperate with the foreign investor in obtaining insurance
against expropriation from the World Bank’s Multilateral Investment Guaranty Agency.
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Reductions in or exemptions from income taxes can be obtained as can waivers of or reductions
in duties on imported capital equipment and raw materials.

Apart from these incentives, the Minister of Finance may authorize special tax treatment for a
particular investment. The agency authorized to approve foreign investments is the GAI
(Gabinete de Apoio ao Investimento), which is under the Ministry of Finance. GAI is the only
agency authorized to approve such investments. '

8. Intellectual and Industrial Property

Copyright protection is provided by the law on literary, scientific and intellectual property of
1927, the Code on Industrial Property of 1940, the 1983 Paris Convention for the Protection of
Industrial Property, as well as the 1967 Stockholm Convention that established an international
organization for the protection of intellectual property. (See Annex P and Q). The law makes a
distinction between intellectual property, which is essentially non-business oriented, and industrial
property, which is business oriented, such as patents and trademarks. Legal protection extends to
both nationals and foreigners. The law provides protection for authors of any scientific, literary
or artistic work with regard to the text, name and title. Penalties include imprisonment and loss
of all published materials and even prison. Protection of industrial property extends to
inventions; drawings and industrial models; industrial, commercial and service names; and
trademarks. Patents appear to be protected. In light of existing international conventions and the
development of new technology, such as computer hardware and software, it is recommended that
the existing internal law be revised to conform with new international standards.’

5 More than a law is likely to be necessary. However, it is unlikely that intellectual and
industrial property will be an issue in Guinea-Bissau given the present level of economic activity.
It might be wiser to wait for economic pressure to justify legal reform in this case. Existing law
seems to be adequate for present needs, although it would be desirable to have it updated
according to newer international conventions on the subject. The consultants did not verify the
status of the registration office for patents and trademarks, but given the general state of most
public offices in the country, it will probably need support. (The consultants’ scope of work
aimed at establishing priorities for legal reform and not institutional needs.)
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9. Unfair Competition

Unfair competition and restrictive business practices are considered in the convention, although
there is no specific national legislation for that purpose. Review of the Code on Industrial
Property was not possible as the text was not available. Thus, it is unclear how the restrictive
practice clauses in these documents relate to unfair competitioh provisions of antitrust law. It may
be important to address the issue of unfair competition and restrictive business practices apart
from the protection of intellectual and industrial property.

C. MARITIME LAW

Maritime or shipping law consists primarily of approximately 200 articles in the Commercial
Code (arts. 485 to 691). They include vessel ownership, shipbuilding, owner’s liability, crew’s
responsibility and rights, bills of lading, freight contracts, employment, passengers, insurance, and
maritime liens and mortgages.

Article 578 of the Commercial Code provides a priority order for claims against the vessel for
debts incurred in the last trip. There are lien priorities also on the cargo and freight. Mortgages
are paid after payment of maritime liens according to the order of priority in the Commercial
Registry, usually by date of registration. '

The maritime provisions follow standard shipping rules. It is difficult to assess from the legal
text whether these provisions address Bissau’s needs adequately, or if changes might be required
due to the nature-of services provided to vessels in Guinea-Bissau. For a comparative review of .
the importance and practice in the field of maritime liens and mortgages, see Annex W.

No immediate work is envisioned in this area in the short term. As this may become necessary
with the increase of foreign trade, then revision should be considered, prini:ipally concerning the
priority of maritime liens and mortgages, to secure claims agains', vessels and cargo for services
provided in- Guinea-Bissau.

A short-term concern might be strict liability for vessel-source pollution, principally from oil
spills. National law should raise the standards of any vessel in GB vaters, including the exclusive
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economic zone, and require that they are insured and follow the requirements of existing
international conventions on maritime safety and liability.

D. TAX LAW

Besides income tax, the tax system of Guinea-Bissau provides for taxes on capital, consumption,
transfer of property, and the value of certain deeds and documents (stamp tax). Most taxes are
enacted by government decree, rather than by the National Assembly, and come into force
immediately, rather than in subsequent fiscal years.

Tax policy needs to be consistent with Guinea-Bissau’s present market-oriented strategies,
whereby private agents allocate resources efficiently by responding to market signals. Government
interventions distort market signals and thus may lead to inefficient resource allocation, resulting
in lower economic growth. Therefore, there is a strong relationship between the tax system and
private sector growth, including the agricultural sector.

Income tax applies to monies received from commercial and industrial activities; rent from urban
property; wages and other professional income; and profit, interest, and other advantages resulting
from investment. There is also a complementary tax ("imposto complementar") which applies
to global income accrued by individuals and companies from all sources during the fiscal year.
Because of the high percentage of tax evasion from commercial activities, the government might
pursue a strict tax enforcement strategy on all businesses, whether registered or licensed, or not,
requiring them to pay taxes based on estimated profits since most businesses do not have any

accounting.

Income taxes vary according to.specific percentages established in the various decrees that created
these taxes (see Annex R). Individuals and business entities pay income taxes annually, after
calculations of taxes from different sources of income. An "imposto complementar" is paid on
the remainder, at the rate of 5% for annual income up to 350,000 PG (US$ 35 @ the exchange
rate of US$ 1 = approx. 10,000 PG); 10% for income between 350,000 and 1 million PG; 20%
from 1 million to 1.5 million PG; 35% from 1.5 to 2.3 million PG and 50% for amounts greater
than 2.3 million PG (US$ 230).
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The National Reconstruction Tax was created by Law #1/75, of the National Assembly, in place
of the domicile tax and the labor tax. All individuals aged 16 or older residing in Guinea-Blssau
and companies that operate in the country must pay this tax, including residents from tabancas.
Its value was raised by Law #5/87 to 5,000 PG for males, and 2,000 PG for married females, or
single females aged 18 or older.

Other taxes are not based on income or domicile, such as the tax on automobiles, tourism (service
tax on lodging and meals provided by hotels, restaurants, bars, car rentals, and travel agencies),
gasoline (30% ad valorem), and transfers of real and personal properties. Guinea-Bissau also
charges a stamp tax on all official documents and deeds. There are import and export taxes as
well, such as on oil imports and cashew exports. Except for cashews, all other export taxes have
been abolished, but continue to be charged for other export goods (e.g., timber. and fisheries).
Cattle, alcohol, tonnage and maritime commerce are also taxed at varying rates,

At present, the government’s revenue structure in GB concentrates on three sources: fishing
licenses, taxes on cashew exports and duties on gasoline. This shows that there is a strong
dependence on non-tax revenues and on taxation of international trade. Furthermore, tax laws
are not codified, rates change frequently, and compliance is minimal. Although the Ministry of
Finance has recently conducted a compilation of all tax laws that are applicable in Guinea-Bissau
by chronological order, this study has not been cross-referenced and consolidated to reflect the
laws and regulations that have been amended or revoked.

The direct tax system described above provides four different types of taxes: (a) professional tax,
levied on wages and other forms of labor income; (b) business profit tax, levied on income from
commercial or industrial activities; (c) rental income tax; and (d) capital income tax, levied on
interest income and dividends, There is also a complementary tax on aggregate income of
companies and individuals, and a residence tax. Besides the complexity of the existing system,
it is plagued by inequity; for example, individuals with comparable income may be taxed at
widely different rates.

The World Bank Report (November, 1990) suggests that Guinea-Bissau adopt a uniform system
~ of income taxation based only on the Company Profits Tax and Personal Income Tax. All
income, regardless of its origin, should be treated equally. This would be much simpler to
administer, as there would be only one tax for companies and another for individuals, as opposed
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to five scheduled taxes applied to different categories of income according to several income
brackets. This system would not be discriminatory since it would treat all income equally
irrespective of its sources, and taxpayers would contribute according to their total economic
capacity, since all income would be aggregated and levied by a single tax.

As to indirect taxation, its main source (80%) is international trade. Imports are subject to a
basic import tariff, eleven additional taxes, applying generally, and three taxes based on selected
products. On the other hand, exemptions reduce the nominal import tariff rate at about 30% to
an effective tax burden of only 6.7%. Exports are also subject to taxation. Implicit taxation on
exports derives from the overvaluation of the exchange rate at approximately 27.2% over the last
three years (1990 World Bank Report). Explicit taxation varies. Usually export products are
subject to a 5% custom fee, but cashew nuts are taxed at a much higher rate (25%),° even though
exports, except for cashew nuts, should not continue to be taxed legally.

Taxes on domestic sales are limited to a few products and represent less than 9% of total tax
revenues. Taxation of services is almost exclusively based on tourism. The tourism tax,
however, is viewed as an instrument to promote tourism rather than to generate revenues. The
World Bank Report recommends that taxes on imports and domestic goods. the tourism tax and
other specific taxes be unified under a broad-based consumption (sales) tax on goods and
services, which would be applied to all imported and domestically produced goods and to selected
services. Exports would be tax exempt.

Tax policy and administration is fragmented across different government agencies with little
coordination. The main framework was inherited from Portugal, bearing almost no relationship
to the present needs of Guinea-Bissau. According to a 1988 IMF Memorandum, and the
November 1990 World Bank Report, "the system is overly complex and its administration is
plagued by redundancies that offer little benefits in terms of increased compliance. In addition,
the organizational structure for both direct and indirect taxation is very weak with an acute
scarcity of qualified personnel. The system distorts incentives to produce, has a strong anti-
export bias, and is highly inequitable, only a small fraction of the economy is being taxed, and
individuals with the same income are being taxed at widely different rates."

§ This is on all-inclusive rate consisting of an export tax (23%) and local charges (2%).
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A series of administrative changes have been recommended ir. the Bank report, ranging from
coordination among different ministries, the implementation of a taxpayer master file and
identification number system, and an administrative appeals process to review cases, rather than
rely on the judiciary only. It is expected that these suggested changss would bring in as much
revenue as the system now in place at less administrative cost. In acdition, improved voluntary
compliance should result from simplified legislation.

The reforms proposed by the World Bank as part of the Structural Adjustment Program require
extensive legislative review and perhaps the drafting of a Tax Code for Guinea-Bissau, one that
would be more stable, equitable, and conducive to private sector growth. Nevertheless, the World
Bank does not expect to carry out this legislative reform and suggests that a liaison arrar gement
be made between the Ministry of Finance and the Ministry of Justice in this regard.

E. LABOR LAW

Labor laws were revised by the General Labor Law of 1986, enacted by the People’s National
Assembly (Law #2/86). Civil service, maritime and domestic labor are controlled by special
legislation, and not by the provisions of this labor law, which otherwise is applicable to all
manual or intellectual labor activity contracted in Guinea-Bissau under the guidance and
authority of an employer (Article 4). Although it does not explicitly apply to agricultural work,
coverage of this was intended by the People’s National Assembly as contained in the legislative
history of the enactment (except for family labor, mutual help and social solidarity).

In general, the provisions of the General Labor Law call for unnecessary reporting by employers
to the government on hiring and overtime work. Moreover, employers cannot penalize workers
for misconduct and other infringements of their duties unless formal written procedures are filed
with and decided favorably by the government (Article 37). The termination of a labor contract
depends on similar procedures, which results in employers keeping inefficient workers. If
termination is permitted for just cause or for one of a few narrow exceptions, the employer must
pay compensation to the employee at the ratio of one month’s salary for every year of service
or fraction thereof, but not less than three month’s salary.
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In practice, these rules are not fully enforced because of ignorance of the law by most workers
and employers alike, as well as the lack of resources on the part of the government to enforce
them. Because of this, the impact of labor law constraints on the private sector does not seem
to be a major problem.

Nevertheless, new labor laws should be introduced to enable employers to adopt more efficient
personnel practices legally, while at the same time protecting the basic rights of their employees.
One suggestion would be to permit unrestricted termination of labor contracts by employers
provided that employees are given previous notice and are compensated according to the length
of their labor contract, similarly to what is now established by the law, but without the
cumbersome procedural requirements. It is also suggested that consideration be given to applying
the Labor Code only to companies with a certain number of employees and/or annual gross sales
in excess of a specified amount to be determined. This approach would exempt most of the
micro-businesses and small firms, while permitting enforcement efforts to concentrate in the
modern sector where they can be most effective.

F. LAW OF OBLIGATIONS (Contracts, Torts, Secured Transactions)

. The term "obligations" in civil law covers material which under common law would be divided
into torts, contracts, agency, gifts, property and secured transac<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>