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PREFACE 

The purpose of this report is to document the work of a Divcrsified Agriculture Research Project 
(DARP) Consultant, Mr PKT Perera, Attorney at Law, who reviewed draft legislation prepared 
by the Department of Agriculture related to the seed sector. The report consists of the draft seed 
act of 1991 and legal comment by the Consultant. It is not meant for wide circulation, in that 
the comments are very specific to this particular version of a seed act, which will undoubtedly 
be recast in new ways in the future before being proposed for action. Instead, this report is 
intended mainly as a reference document for the files of the Department of Agriculture Seed 
Certification Service. 

It is felt that the need for passing legislation in this field is increasing, but that there is still no 
real urgency. Only recently the seed industry in Sri Lanka has begun to develop, with perhaps 
a dozen local enterprises being formed and operated by independent organizations. The number 
is expected to increase within the next few years. Eventually, the organizations involved in the 
sector will identify the needs for legislation. Meanwhile, the Department is continuing to shape 
a concise policy for development of the sector, including the involvement of private enterprises 
in production and marketing. 

The Divrsified Agriculture Research Project is funded by the United States Agency for 
International Development. Its purposes are to strengthen the Department of Agriculture in order 
to help diversify crop production and raise farmcr incomes. One of its major areas of concentration 
has been in seed enterprise development and support to the seed industry. Technical assistance 
under DARP is provided by Development Alternatives, Inc. (DAI). 

Dr. Preston S. Pattie 
Chief of Party 
August 1993 



PART I 

TERMS OF REFERENCE FOR LOCAL CONSULTANT
 

TO REVIEW DRAFT SEEDS ACT 1991
 

To study the draft Seeds Act of 1991 in relation to the Plant Quarantine
1. 	

Act and the Plant Protection Act and to incorporate any necessaty changes 

in the Seeds Act to strengthen same while complementing the above Acts. 

on which the Act would 
To obtain the 	views of agencies, state and private,

2. 
have implications and to incorporate any relevant changes in the Act while 

safeguarding the aspirations of both seed producers and users. 

To recompose 	the Act, if needed, allowing sufficient flexibility to appoint
3. 	

officers to various committees mentioned in the Act, based on the discipline 
so that any change of 

they are responsible for rather than on designation 

designation would not affect the operation of the Act. 

must also incorporate a system for denotification of kinds and 
4. 	 The law 

varieties which would allow withdrawal of varieties. 

To propose any changes to the Act so that it would conform to the 
5. 

Department of Agriculture/Ministry of Agricultural Development and 

Research rationale on restructuring of the seed programme. 

To submit to 	the Director of Agriculture a revamped Seed Act, together
6. 	

-with comments and justifications on any changes proposed within two
 

months after award of consultanc).
 



PART II 

Seeds Act of 1991
 

An Act to regulate the production, importation, sale,
 
distribution and stocking of seeds of any kind or variety used
 
for the purpose of agriculture and to provide for matters
 
connected therewith or incidental thereto
 

Be it enacted by the Parliament of the Democratic Socialist
 
Republic of Sri Lanka as,,follows:-


I 	This Act may be cited as the Seeds Act, No. I of 1991.
 

2 	This Act shall apply to any kind or variety of seeds
 
declared by the Minister to be a notified kind or variety
 
of seeds (hereinafter referred to as "notified seeds")
 
by order published in the Gazette under section 7.
 

3 (a) 	There shall be appointed a Controller of seeds who
 
shall be responsible to the Director of Agriculture.
 

(b) 	 The Controller of seeds shall be a person with
 
knowledge of seed science or seed technology.
 

4 	(1) There shall be a National Seeds Council (hereinafter
 
referred to as the "Council").
 

(2) 	The Council shall consist of the following ex
officio members, namely
 

i) 	The person holding for the time being as the
 
Director of Agriculture (hereinafter referred
 
to as the "Director"), and
 

ii) 	 the person holding office for the time being as
 
the Controller of seeds (hereinafter referred
 
to as the "Controller") and
 

iii) 	The person holding office for the time being as
 
the Deputy Director of Agriculture (Seeds)
 

iv) 	The person holding office for the time being
 
as the Deputy Director of Agriculture (Research)
 

v) 	The person holding office for the time being
 
as the Deputy Director of Agriculture
 
(Seed Certification)
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vi) 	 The person holding office for the time being
 
as the Deputy Deputy Director of Agriculture
 
(Extension)
 

vii) 	 Not more than four persons appointed by the
 
Minister (hereinafter referred to as
 
"appointed members") to represent importers
 
and producers of notified seeds and persons
 
competent in sepd science and technology.
 

iv) 	 The Minister shall publish by Gazette the
 
names of persons appointed tc the Council.
 

(3) 	The Director shall, if present, preside at all
 
meetings of the council. In the absence of the
 
Director from any such meetings, the members
 
present shall elect one of the members to preside
 
at such meeting.
 

(4) 	Every member, other than the ex officio members
 
shall, unless he vacates office earlier by death,
 
resignation or removal by the Minister, hold
 
office for a period of three years from the date of
 
his appointment.
 

(5) 	An appointed member of the Council may at any time
 
tender his resignation of office by letter to that
 
effect addressed to the Minister.
 

(6) 	The Minister may, by order publi-hed in the
 
Gazette, remove any appointed member of the
 
Council from office, without assigning any reason 
therefor and such removal shall not be called in
 
question in any court.
 

(7) 	 If an appointed member of the Council dies,
 
resigns or is removed from office, the Minister n"
 
having regard to paragraph (iv) of subsection (2)
 
appoint any other person to be a member in place
 
of the member who dies, resigns or is removed from
 
office and such member shall unless he earlier
 
vacates office, hold office for the unexpired period
 
of the term of office of his predecessor.
 

(8) 	If any member is temporarily unable to perform the
 
duties of his office during any period due to ill
 
health or absence from Sri Lanka or for any other
 
cause, the Minister may appoint some other person
 
to act in his place during such period in like
 
manner as such member was appointed in accordance
 
with the provisions of subsection (2).
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(9) 	 Any appointed member of the Council who vacates
 
office otherwise than by removal 
shall be eligible

for 	reappointment.
 

(10) 	No act or proceeding of the Council 
shall be
 
invalid by reason only of the existence of any

vacancy in the Council 
or any defect in the
 
appointment of 
a member of the Council.
 

(11) 	The Council shall meet at least twice a year and
 
five members of the Council shall 
constitute a
 
quorum for any such meeting.
 

5 (1) 
The 	powers and functions of the Council shall be

a) 	 to advise the Controller on all matters
 
regarding seed production, storage, import,

certification, transport, distribution and sale

and 	 such other matters relating thereto as may
be prescribed by regulations made under the Act. 

b) 	 to review standards and regulations used in the 
seed industry. 

c) 
 to decide upon the adoption or rejection of
 
kinds and varieties of seeds and to recommend 
to the Minister the kinds and varieties of
seeds to be notified from time to time, under 
section 8;
 

d) the regulation of the quality of seeds 
sold in
 
the market and the restriction of the 
import

of commercial quantities of 
seeds to kinds or
 
varieties recommended by the Department of
 
Agriculture.
 

e) 	 to determine the quantities of different kinds
 
and varieties of seed to be imported for testing
 
purposes.
 

f) to determine the procedure and standards 
for
 
certification, testing and analysis of seeds;
 

g) 	 to advise the Minister on all matterh arising
 
out of the administration of this Act.
 

(2) 	 The Council may appoint 
such Committees as it deems
 
fit to exercise such powers, perform such dutias 
or

discharge such functions 
as mdy, subject to such
 
conditions, if any, as 
the 	Council may impose, be
delegated to them by the Council, and may appoint to

these Committees persons 
who are not members of the
 
Council.
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6 (1) There shall be a Committee which shall be
 
Standa- called the Seed Standards Committee consis
rds ting of not more than five persons experienced

Committee in the testing of seeds, appointed by 
the
 
Functions Council.
 

(2) The functions of the Committee shall be 

(a) to determine the standards for field
 
testing, laboratory testing and certification
 
in respect of seeds of any notified kind or
 
variety;
 

(b) to certify such kinds or varieties of
 
notified seeds that conform to
 
standards determined under paragraph 
(a), and grade them as breeder seed, 
foundation seed, registered seed, certified
 
seed, commercial seed or standard seed or 
varieties of seeds, for the purposes of
 
this Act;
 

(c) to specify the make or label that should
 
be attached to the receptacle containing

such seeds to indicate that such seeds
 
conform to the standards 
determined under paragraph (a) and the 
particulars which such mark label shall
 
conta in; 

(d) to specify the standards required
 
in respect of imported and locally
 
prnduced seed and to review the same from
 
time to time; 

(e) to approve rules and procedures to be 
followed in the testing of seeds. 

(f) to review from time to time, the procedures
 
adopted for the purposes of the 
certification of seeds and to decide upon

amendments and changes, if any, required to 
be made in respect of such procedures.
 

7 The Minister, after consulting the Council, may from 
time to time declare by Order published in the Gazette
 
that seeds of prescribed grades, standards and qualities,

specified in the Order shall be notified 
seeds for the
 
purposes of this Act.
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8 	 On and after the appointed date, any person who
 
is 	a producer of any kind or variety of notified
 
seeds which have been 
certified as a certified kind
 
or variety of seeds under paragraph (b) of
 
subsection (2) of section 6; 
or is an importer,

distributor, seller or stockist of any notified seeds,

shall make an application for registration as a producer,

importer, distributor, seller or stockist of 
notified
 
seeds, to the Controller in the prescribed form
 
accompanied by pr-escribed fee.
 

9 	 Upon receipt of an application under section 8, the
 
Controller may,if he is satisfied that the 
notified
 
seeds importe, produced, sold or stocked have been
 
certified under the 
preceding provisions of this
 
Act,register the applicant 
as 	all importer,

producer, sel ler or stockist of such notified seeds, and
 
shall issue to the applicant a certificate of
 
registration in Ihe prescribed form or for 
reasons to be recorded by him refuse to grant such 
applicant a certificate of registration. 

10 (1) If the Controller is 
made to him in that 

satisfied, 
behalf or 

either on a 
otherwise, 

reference 
that

(a) the certificate issued under section 9 has been
 
obtained by misrepresentation as to an essential
 
fact; or 

(b) the holder of the certificate has contravened any
of the provisions of this Act or any regulations 
made thereunder, then, without prejudice to any
other penalty to which the holder of the 
certificate may be liable under this Act, the 
Controller may, after giving the 
holder of the
 
certificate an opportunity of showing cause,
 
revoke the certificate.
 

(2) The revocation of a certificate under subsection (1)
shall not take effect until the time for appealing

against the decision of the Controller has expired
 
or 	if n appeal has been made within time, unless and 
until the appeal is disallowed.
 

No person shall, after the expiration of a period of
 
three months form the appointed date, import any

quantity of any notified seeds, unless sitfh person is
 
registered for the purposes of 
this Act with the
 
Controller under section 9 and except under 
the
 
authority and otherwise 
than in accordance with terms
 
and conditions of a 
licence issued by the Controller
 
under this Act.
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12 (1) Every application for a licence for the importation 
of any notified seeds shall be made to the 
Cont'oller in the prescribed form and be accompanied 
by the prescribed fees. 

(2) On receipt of an application under subsection (1), 
the Controller shall either grant a licence or for 
reasons to be recorded by him refuse to grant such 
applicant a licence. 

13 Every licence issued under'.section 12 shall

(a) be in the prescribed form; and 

(b) unless it is cancelled earlier, be 
the period stated in the licence 

in force for 

14 A licence may be renewed by the Controller for a 
period to be determined by him after review of renewal 
application made to the Controller not less than 
thirty days before the expiry of the licence, if

(a) the Controller is satisfied that the licensee 
has observed the provisions of this Act and any 
regulations made thereunder and has not been 
convicted of any offence under this Act or any 
regulations made thereunder; and 

(b) the licensee pays the 
renewal of licence. 

prescribed fee for the 

15 (1) The Controller may 
section 13 if he is 

cancel a licence issued under 
satisfied that the licensee

(a) has contravened any of the provisions of this 
Act or of any regulations made thereunder or of 
any terms or conditions attached to such 
1 icence;or 

(b) has been convicted of an offence under this Act. 

(2) The cancellation of a licence under subsection (1) 
shall not take effect until the time for appealing 
against the decision of the Controller has expired 
or if an appeal has been made within time, unless and 
until the appeal is disallowed. 

16 (1) Where the Controller decides to -

(a) revoke a certificate under section 11; 

(b) refuse 
or 

the grant of licence under section 13; 

(c) cancel a licence under section 16, 
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the controller shall communicate to the applicant
 
or the licensee, as 
the case may be, his decision
 
with the reasons therefor, by registered post.
 

(2) Any decision required to be communicated under the
preceding provisions of this section to any applicant

or licensee shall, be deemed to have been communicated 
to him after the expiry of a period of two days
reckoned from the date of despatch ofs suchcommunication by registered topost usual place ofbusiness or residence of such applicant or licensee. 

17 (1) 	 Any person who is aggrieved by a decision of the 
control ler

(a) revoking a certificate under section 11;
 

(b) refusing the 
grant of licence under section
 
13; or
 

(c) cancelling a licence 	under section 15
 

may appeal theagainst decision to tile Secretary to tile Ministryof the 	 Minister within sixty days of the date on which thedecision is communicated 
to him. 

(2) The 	 Secretary to the Ministry of the Minister may
on an appeal under subsection (1) 

(a) allow the appeal and thedirect Controller 
to grant the certificate or orgrant renew 
the licence; or
 

(b) disallow the appeal.
 

(3) The Controller shall comply with any direction issued
to him under subsection 
(2) by the Secretary to the 
Ministry of the Minister
 

(4) Where an application for the grant 
or renewal of a
certificate of registration or for 
the grant or

renewal of a licence is refused under any of 
the

preceding provisions of 
this Act, the Controller
shall refund to the applicant or the licensee, as the case may be, the fee accompanying such application. 

7
 



18 	 No person shall distribute or sell or offer for sale any

notified seeds unless 
-


(a) a certificate of registration has been
 
issued by the Controller in respect of the
 
importation or production of such seeds
 
under section 8;
 

(b) 	a 
valid import licence has been granted

by the'Controller 
for the importation of
 
such seeds under. section 11;
 

(c) such seeds have been certified under
 
paragraph (b) of subsection (2) of section 6;
 

(d) 	the receptacle of such 
seed bears the mark
 
or label containing the correct: 
particulars thereof specified under
 
paragraph (c) of subsection (2) of
 
section 6; and 

(e) such seeds conform to the standards. 

19 	 The Controller shall 
keep a register in which he shall

register the issue of every certificate or licence under
this Act, the (late thereof, the name and address or the 
person to whom such certificate or licence was issued and 
any 	other prescribed particulars.
 

20 	 (1) The Controller shall nominate in writing officers
 
of the Department of Agriculture as " Authorized
 
Officers" for the purposes of this Act.
 

(2) 	Every Authorized Officer shall 
be deemed to be a
 
peace officer within the meaning of the code of
 
Criminal Procedure Act, No. 15 of 1979 for exercising

for the purpose of this Act 
any power conferred on
 
peace officers by that Act.
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21 (1) An Authorized Officer may, for the performance of his
 
duties :

(a) at any reasonable time enter any place
 
where he believes that any seeds are
 
produced, processed, packaged,or stored or
 
sold and examine such seeds, for the
 
purpose of ascertaining whether any
 
person has contravened any provision of
 
this Act.,or eny regulation made
 
thereunder;
 

(b) open and examine any receptacle or package
 
that he believes to contain any seeds;
 

(c) on his own mot:ion or on receipt of any 
complaint or request in writing by any 
person take sample of any seeds found in
 
any place of production, storage, sale 
or
 
distribution;
 

(d) examine any book, record, register or
 
other document found in any place
 
mentioned in paragraph (a) that he 
believes to contain any information 
relevant to the implementation of the 
provisions of this Act with respect to
 
any seeds and make copies thereof or take
 
extracts therefrom;
 

(e) seize and detain any seeds by means of or in
 
relation to which he believes any provisions
of this Act or regulation made thereunder have 
been contravened.
 

(2) The owner or person in charge of a place entered by 
an Authorized Officer in pursuance of subsection (1)
 
and every person found therein shall give the
 
Authorized Officer all reasonable assistance in his 
power and furnish him with such information and such 
samples as he may require. 

(3) No person shall obstruct any Authorized Officer
 
acting in the exercise of his powers under this Act
 
or any regulation made thereunder.
 

(4) If any Authorized Officer applies to obtain samples

of any seeds exposed for sale, and the person

exposing such seeds refuses to hand over to the
 
Authorized Officer such quantity which he 
is
 
empowered to take as samples, the person so refusing 
shall 
be deemed for the purposes of subsection (3)

to have obstructed an Authorized Officer. Such
 
refusal shall be prima facie evidence of the offence
 
referred to in section 26(b).
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(5) No person shall knowingly make a false or misleading
 
statement either orally or in writing to any
 
Authorized Officer exercising his powers under this
 
Act or any regulations made thereunder.
 

(6) No person shall remove or alter, tamper with or
 
otherwise interfere in any manner with any seeds
 
seized under this Act by an Authorized Officer,
 
without the authority of the Authorized Officer.
 

(7) Any seeds seized under this Act may at the option

-f the Authorized Officer be kept or stored in the
 
building or place where it was seized or may at his 
discretion be removed to any other place. 

(8) 	 An Authorized Officer shall forthwith inform the 
Controller of any seizure made under this Act.
 

22 (1) Where any seeds in respect of which an offence has
 
been committed is seized tinder this Act by an 
Authorized Officer, such seeds may be destroyed or 
otherwise disposed of a- the Court may direct, where 
the Controller is sat sfied that there has been a 
contravention of anty of the provisions of this Act 
or any of the regulations mane thereunder and where 
the owner of such seeds or the person in possession 
of such seeds at the time of seizure consents in 
writing to the destruction of such seeds. 

(2) 	 Where the owner or person in possession of such seeds 
does not consent in writing to the destruction of 
such seeds the Controller:

(a) 	shall, release such seeds if he is satisfied
 
that the provisions of this Act or any 
regulation made thereunder in respect of such 
seeds have not been contravened; or 

(b) 	 shall where he is satisfied that there has 
been a contravention of any of the provisions 
of this Act or regtmlations made thereunder, 
forthwith, with notice to such owner or 
person in possession of such seeds, inform 
the 	 Magistrate's Court having jurisdiction 
over the area in which the offence was
 
committed, of the seizure of such seeds in
 
respect of which the offence was committed.
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(3) On information furnished to the Court under
 
subsection (2) (b) such Court shall 
-


(a) 	if, after trial, it finds the owner or person
 
in possession of such seeds guilty of
 
contravening any of the provisions of this Act
 
or any regulations made thereunder, order that
 
such seeds be forfeited to the state to be
 
disposed-,of by the Director as the Court may
 
direct; or
 

(b) 	if, after trial, it finds the owner or person
 
in possession of such seeds not guilty of
 
contravening any of the provisions of this Act
 
or any regulations made thereunder, order that 
such seeds be released to such owner or person 
in possession.
 

23 (1) 	 An Authorized Officer shall submit any seeds seized 
by him or any portion thereof or .ny sample taken by
him, unless destroyed under section 23(1), to an 
Approved Analyst for analysis and examination.
 

(2) Where an Approved Analyst has made an analysis or 
excmination of the seeds submitted to him under
 
subsection (1) he shall issue a certificate or report 
to the Director setting out in such certificate or
 
report the results of his analysis or examination.
 

(3) For the purposes of this section an "Approved
 
Analyst" shall be an officer authorized by the 
Director in writing to carry out the analysis or 
examination referred to in subsection (1). 

24 	 In the analysis of any seeds under this Act, the rules
 
and procedures for testing seeds developed by the
 
International Seed Testing Association shall be applied
and in the absence of such rules and procedures the rules 
and procedures, approved by the Seed Standards Committee 
shall apply
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25 	 Any person 

(a) who imports, produces, sells or stocks any
 
notified seeds without being registered under
 
section 9;
 

(b) who imports any notified seeds in cni.avention
 
of the provisions of section 12;
 

(c) who furnishes any information
 
in an application for
 
registration under section 8, or in an
 
application for a licence under section 12,
 
any information knowing such informaticn to
 
be false;
 

(d) who fails to comply with the provisions of
 
section 18;
 

(e) who hinders or obstructs ax. Authorized Officer
 
in the exercise of his powers under section 21;
 

(f) who fails without reasonable cause, to comply
 
with the provisions of subsection (2) of
 
section 21;
 

(g) who knowingly makes a false or misleading
 
statement cither orally or in writing to an
 
authorized officer in the exercise of his
 
powers under section 21;
 

(h) who removes or alters, tempers with or
 
otherwise interferes with alny notified seeds
 
seized under this Act, by an Authorized
 
Officer; or
 

(i) who fails to comply with any regulations made
 
under tnis Act shall be guilty of ar, orfence
 
under this Act.
 

26 	 Every person guilty of an offence under this Act shall
 
on con-iction after summary trial before a Magistrate be
 
liable to a iine of not less than two thousand five
 
hundred rupees and not more than five thousand rupees or
 
imprisonment of either description for a term not
 
exceeding six month or to both such fine and
 
imprisonment.
 

27 (1) A prosecution for an offen(,. under this Act or any

regulations made thereunder shall not be instituted
 
except with the written san ticn of Controller.
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(2) In any prosecution under this Act a certificate
 
purporting to be under the hand of the Controller
 
that any seed described therein is a notified seed
 
or has been certified under the provisions of this
 
Act or is of such kind or variety as is specified

therein shall be admissible in evidence and shall be 
prima facie evidence of the facts stated therein.
 

28 	 Where any offence under this Act or any regulation made
 
thereunder is committed by a body of persons then 

(a) if that body of persons is a body corporate,
 
every person who at the time of commission of
 
the offence was a director, secretary or other
 
principal officer of body corporate; or
 

(b) 	if that body of persons is a body other than
 
a body corporate, every person who at the time
 
of commission of the offence was a member or 
partner of that body 

shall be deemed to be guilty of that offence, unless he 
proves that the offence was committed without his 
knowledge or that he exercised all such diligence to 
prevent the commission of such offence as he ought to 
have exercised in the circumstances having regard to the 
nature of his functions. 

29 (1) No action shall lie against the Controller, a Deputy 
Controller, an Assistant Controller, an Authorized 
Officer or other officer for damages in any Civil 
Court for any act which is done or purported to be 
done by him in good faith in pursuance or supposed 
pursuance of any provision of this Act. 

(2) 	No prosecution against the Controller, Deputy
 
Controller, an Assistant Controller, an Authcrized 
Officer or other officer in respect of any act which 
is done or purported to be done by him, in pursuance 
or supposed pursuance of any provision of this Act, 
shall be entertair-.d by any Court, unless such action 
is instituted within one year of the date of the act 
complained of.
 

30 (1) The Minister may make regulations for and in respect 
of all or any of the following matters :

(a) providing for the appointment of committees
 
under section 6(2), and their powers,
 
functions and duties;
 

(b) 	providing for the manner of labelling,

packaging, offering, exposing and advertising
 
for sale of notified seeds;
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(c) 	prescribing the minimum standards of
 
composition, purity ond quality In respect of
 
notified seeds as well as the system or
 
systems of weights or measures to be stated
 
in the label;
 

(d) providing for the procedure for taking samples
 
of notified seeds by Authorized Officers for
 
the purpose of analysis and for sending such
 
sampleA to the approved analyst;
 

(e) requiring producers, importers, sellers,
 
distributors and stockists of notified seeds
 
to furnish such irformation and maintain such 
books and records as may be necessary for The 
proper implementation of the provisions of 
this Act;and
 

(f) 	providing for any matter which is required to 
be prescribed or in respect of which
 
regulations are authorized to be made under 
this Act.
 

(2) 	Every regulation made by the Minister under 
subsection (1) shall be pubiished in the Gazette 
and shall come into operation on the date of such 
publication or on such later date as may be
 
specified in the regulation.
 

(3) Every regulation made be the Minister shall, as
 
soon as convenient after its publication in the
 
Gazette be broughtlbefore Parliament for
 
approval. Every regulation which is not so
 
approved shall be deemed to be rescinded as from
 
the 	date of disapproval but vithout: prejudice to 
the validity of anything previously done
 
thereunder.
 

(4) Notification of the date on which any regulation
 
shall be deemed to be rescinded shall be
 
published in the gazette.
 

31 	 In the event of any inconsistency between the Sinhala and 
Tamil texts of this Act, the Sinhala Text shall prevail. 
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32 In this Act,unless the cuontext otherwise requires

"agriculture include.,' 
-

(i) the growing of rice, field crops, spices
 
and condiments, industrial crops,
 
vegetables, fruits, flowers, pasture and
 
fodder; .ana 

(ii) plant and fruit nurseries.
 
.1 

"import" means to bring into Sri Lanka by sea or by air, from any
 
place beyond or outside the limits of Sri Lanka;
 

"kind" in relation to seeds means one or related species or sub
species of crop plants each individually or collectively is known
 
by one common name;
 

"label" includes a tag, brand, mark pictorial, or other
 
description,either written, printed stencil~ed, marked, embossed
 
or impressed on or attached to a container;
 

"notified seeds" in relation to any seed, means any kind or 
va liety, thereof, specified in an order made by the Minister 
,der sction 8; 

"prescribed" means prescribed by regulations made under this Act; 

"Receptacle "means a box, bottle, casket, tin, barrel, case, 
container, sack, bag, wrapper or other thing in which any 
notified seeds are placed or packed;
 

"seeds" means any of the following classes of seeds used for 
sowing or planting

(i) seed'; of food crops including edible oil seeds and 

seeds of fruits and vegetables; 

(ii) cotton seeds;
 

(iii) seeds of cattle fodder
 

and includes seedlings embossing and tubers, bulbs rhizomes, 
roots, cuttings, all types of grafts and other vegetfatively 
propagated or cultured material, of food crops or cattle foe-der; 

"variety" in relation to seeds means a group of plants

identifiable by growth, yield, fruit, seed or other
 
characteristic.
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PART III
 

LEGAL COMMENTS AND SUGGESTIONS ON TIE DRAFT SEEDS ACT - 1991 

The introductory statement makes mention of the words "kind" and "variety". These are 
technical terms. A sub-division of a variety known as "strain" is also found. Certain Laws 
such as Mississippi Pure Seed Law contain this sub-division. This sub-division is defined 
in the said law as foliows: 

sub-division of a variety for example: 
Soybeans, Strain 4". 
"The term "strain" means tile Clamson Non-shattering 

This sub-division is not important for tilepurpose of this Act. I am merely pointing out the 
existence of such a sub-division which may or may not be adopted. 

The word "Stocking" causes me some worry. I shall deal with it under section 8 where the 
word "stockist" occurs. The words "and to provide for the sanitation of such seeds" 
immediately after the word "agriculture" in third line may be inserted. This insertion is for 
the purpose of quarantine etc. 

Section I 

No. Iof 1991 may be dropped from the final draft. It is the Parliament that allocates a number 
and the year. 

Section 2 

If the word "strain" is adopted - vide my comments above, that wore, should be inserted 
immediately after the word "variety" in this section. This section (or rather the Act) sweepingly 
applies to all 'notified seeds'. If tile Minister gives a list of seeds as notified seeds and stops 
at that a serious hardship will be caused to people who, as a matter of common pracice, obtain 
their seed requirements from other farmers. It is nct desirable to leave the question ofexcluding 
this kind of day to day transactions in the hand of the Minister. 'Notified seed' is a term 
running through the entire Act as a binding thread bringing within its ambit the kinds of seeds 
that should be dealt with by this Act. Such a key term should be defined by the Act itself. 
In certain laws such as Federal Seed Act the exclusion of this kind of transactions is mentioned 
under a sub-title called "Exemptions". It is immaterial what mechanism is employed in making 
this exclusion as long as it is given in the Act itself. I therefore, suggest that the following 
words be added immediately after the word 
"section 7" : 

"but shall not include seeds produced by any farmer on his premises and sold 
by him to a consumer" 

This will require a consequential definition of the word "Consumer". The word "Consumer" 
may be defined as follows: 

" Consumer" means any person who purchases or otherwise obtai is seeds for 
sowing but not for resale". 
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This definition may be made under section 32. This definition is inaccord with several foreign 

laws. 

Section 3 

The office of Controller of Seeds will be a new creation under the Act. Other officers such 
as Director of Agriculture, Deputy Directors (Seeds), (Research), (Seed Certification) and 
(Extension) are already in existence. The Controller will be responsible to the Director. It 
is, therefore, reasonable to assume that lie isbelow the Director in hierarchical status. He 
will not preside, as of right, at a Council meeting in the absence of the Director. Instead 
someone will be elected. It is, therefore, reasonable to assume that lie is on par with other 
Deputies. His duties are: 

(i) Receiving advice from the Council - vide 5 (l)(a). 
(ii) Receiving applications for registration - vide 8. 
(iii) Issue of certificates of registration - vide 9. 
(iv) Revocation of such registration - vide 10. 
(v) Issue of licences - vide 12. 
(vi) Renewals of licences - vide 14. 
(vii) Revocation of licences - vide 15. 
(viii) Maintenance of a register of certificates and licences - vide 19. 
(ix) Nomination of Departmental Officers as "Authorised Officers" - vide 20. 
(x) Destruction of seized seeds, under certain circumstances - vide 22 (1). 
(xi) Reporting to court regarding seized seeds, under certain circumstances-vide 

22(2). 
(xii) Giving written sanction for prosecutions-vide 27. 
(xiii) Issuing certificates to court-vide 27(2). 

It is noted that he nominates authorised officer. But it is the Director who will authorise 
"Approved Analyst" -vide 23(3). The Approved Analyst submits his certificate or report to 
the Director and not to the Controller-vide 23(2). Thus, the scheme of the Act seems to place 
the Director at the apex or the top of tile pyramid. Is the Controller as the word "Controller" 
denotes the Queen in aChess Board who moves horizontally, vertically and diagonally among 
other Deputies? Does lie cut across the duties of other Deputies such as DD (Seeds) and 
DD (Seed Certification)? I will have more to say about this new post of Controller later. 
Suffice it to say at this stage that when I make my comments oii section 5, 1will be posing 
the question whether this post is necessary and whether the functions of this post could not 
be discharged by the Director. 

Section 4 

Paragraph (vii) isambiguous. Will the word "represent" govern importers and producers on 
the one hand and persons competent in seed science and technology on the other? Do the 
"Appointed Members" have a representative capacity among importers and producers and at 
the same time possess scientific and technological qualifications? Or can they be either 
representatives with no scientific and technological qualifications; aud persons who have such 
qualifications but lacking in representative character? Should it be mixture of both? If so 
in what proportion? This ambiguity may be removed. 
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Section 5 

The Council tcnde.'s advice to the Controller and the Minister. It does not deal with the public 
as a statutory obligation. Section 5(i)(a), (c) and (g) denote advice and recommendations. 
In 5(l)(d) the commercial quality of seeds to be imported is a matter for the Minister to 
prescribe by Regulation. Even 5(i)(b), (e)and (f)are functions in respect of which Council's 
decisions and determinations will have to be implemented by other officials. I have no 
comments on this section except to say that there is a certain amount of overlapping among 
certain sub-paragraphs. Nevertheless, I do not see any strong reason to recast them. 

As I have promised earlier in this report, I now take the question whether the office of 
Controller of Seeds isnecessaiy. Barring the Approved Analyst, all other state officers involved 
in the implementation of this Act are officers of the Department of Agriculture. Even the 
Authorised Officers, although they are nominated by the Controller, are officers of the same 
Department. The job of an Approved Analyst is by its very nature independent and does not 
jequire co-ordination of several organs of the Department. He merely submits a report on 
the material placed before him. For the purpose of this discussion I assume that the Approved 
Analyst is an outsider and not an officer of the Department. However in all probability he 
may be adepartmental officer. 

The case of the Controller is different. My comments are applicable equally whether he is 
a Departmental officer or an outsider. What if the Director himself perform all the functions 
vested in the Controller? This will r'quire a few deletions of references to the Controller 
and substituting therefore the word "Director" in the Act. As I said earlier the departmental 
officers can be called members of afamily while the Controller is a stranger as his designation 
implies. Even if lie is a deputy in the Department lie will still become astranger the moment 
he isappointed Controller under this Act. Once the Controller iseliminated the Director can 
get aDeputy to perform all the duties and exercise all the powers in the name of the Director 
or in his (deputy's) own right as I will show in the course of this discussion. The Controller 
is expected in the usual course of business to address all communications in his capacity as 
"Controller". If such a communication smells of an order and is addressed to a deputy in 
the Department who is more senior in the state service than the Controller, the former may 
resent and this may lead to frictions. On the other hand if a deputy who is performing the 
work meant for the Controller in the present draft act addresses acommunication even in the 
form of an order to a more senior deputy, he (the former) signs the communication "for 
Director". It iscommon knowledge that very junior assistant secretaries of various ministries 
address communications giving orders to far more senior heads of departments under their 
respective ministries. There is no cause for complaints because those communications are 
signed "for Secretary". The proposed arrangements will be very flexible. When the Deputy 
dealing with this Act ison leave abroad the Director can administratively request another Deputy 
to attend to such work. All that is required isan amendment to the definition of the Director 
under section 32. Under section 32 the Director of Agriculture can be defined as follows:

"Dire -tor of Agriculture" for the purpose of this Act other than for the purpose 
of section 4(3), includes all Deputy Directors of Agriculture, subject to the 
direction and control of the Director of Agriculture". 

A deputy will not be able to preside Council's meetings unless lie is elected, in the absence 
of the Director. This kind of provision is found in Acts such as Agrarian Services Act, No. 
58 of 1979. 



Section 6 

Some of the functions of the Seeds Standards Committee overlap with those of the National 
Seeds Council. Here the overlapping could cause some confusion. This Committee no doubt 
is a creature of this Act. But its composition of membership is determined by the Council. 
Thus, the Committee issub-ordinated to the Council. I do not know whether section 6 (2)(b) 
involves manual duties to be performed by the Committee. All other paragraphs in this section 
appear to be paper work Under section 6(2)(e) the word "approve" may be replaced with 
the word "frame". The word "approve" presupposes somebody else's work. How are we 
going to relate the functions of the Committee to the other provisions of the Act so as to give 
legal force? Under section 18, Committee's functions are reflected in two places, namely 
18(c) and (d). Also it is reflected under scetion 8. Another function, namely section 6(2)(e) 
finds expression tinder section 24. Thus, what the Committee does under section 6(2)(b), 
6(2)(c) and 6(2)(e) has gained legal recognition in other provisions of the Act. Although section 
18(d) speaks about some standards such standards need not necessarily be referrable to the 
standards mentioied insection 6(2)(d). Thus, sections 6(2)(a), (d)and (f) are loosely hanging 
without a firm foothold in the Act. Suppose the Committee specifies the standards required 
in respc ct of imported and locally produced seeds in terms of section 6(2)(d). The committee 
may do one of two things; it may keep such specifications in its drawer or it may submit them 
to the Cjuncil, Council being the appointing authority. If it keeps them in its drawer no purpose 
is served. If they are submitted to the Council, they can find their way to Minister's hand 
through the Council (Minister has an obligation to consult the Council under section 7) so 
that the Minister may introduce regulations elevating the Committee's work to astatutory level. 
Thus, it will be necessary to lay down under section 6 that the Committee shall place its 
deliberations before the Council for any or all such deliberations to be accepted at the discretion 
of the Council. 

Section 7 

No comments. 

Section 8 and 9 

These two sections relate to the applications for registration and the consequent registration. 
Every importer, or seller can be a stockist at the same time. Does this mean that such an 
importer, distributor or seller should secure registration twice? Besides, on and after the 
appointed date only an importer, distributor, seller etc. can make an application for registration. 
Ilow about the prospective importers, ditrilwois, sellers etc? Section 9 lends support to 
my question because that scctic"' says that only those who have imported, produced, sold or 
stocked (note the past-tense) arc eligible to be registered. In the first place the word 
"appointed" in section 8 is riot peirnissible. There is no provision in the Act giving power 
to the Minister to appoint adate. In the normal course an Act will be operative from the date 
it is certified by the Speaker of the Parliament. If it is desired to have a later date to be 
appointed by the Minister there should be an enactment that "This Act shall come into operation 
on a date appointed by the Minister", most preferably as section 2of the Act. The Minister, 
in any case, cannot publish an Order giving a list of notified seeds before passage of Bill into 
an Act. After the appointed date there will be only three months grace period for import-vide 
section 11. After the appointed date, only those who had imported, distributed, sold or stocked 
notified seeds can apply for registration. Since no import isallowed after the said period of 
3months, prospective applicant under this Act should have been an importer earlier. Besides, 
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he should secure registration and also obtain a licence under section 12. If they can do this 
and import notified seeds without interruption it will be a miracle of the first order. 

Furthermore, since the Controller must satisfy himself, before registering an importer etc., 
that the applicant has been the importer, any one who wants to be an importer, distributor 
etc., for the first time can never become one for the simple reason that he is not entitled for 
registration. Every Bill before its passage in Parliament should go before the Attorney General 
and thereafter before the Supreme Court. This Bill can get knocked at either one of those 
two points because it places a permanent disability on newcomers. Section 8,9 and 11 require 
recasting. 

Section 10 

No comments. 

Section I1 

Already commented above. 

Section 12 

There is one feature common to this section and section 9. What are the criteria that will 
be taken into account by the Controller before he registers an importer, or before he grants 
a licence? if section 9 is amended to permit newcomers to be registered, the question of criteria 
for new registrants will arise. This is the common feature of these two sections. 

Thailand's Plant Act, B.E.2518 has laid down following qualifications for a licence to collect, 
sell, import or export control plants: 

(i) 	 is a person of good financial standing adequately capable to carry out the 
business; 

(ii) 	 is not less than 20 years of age; 
(iii) 	 has his office or residence in Thailand; 
(iv) 	 not a person of unsound mind, nor being an incompetent or quasi-incompetent 

person; 
(v) 	 has a place appropriate to the business; 

Will the Controller effect registration or grant a licence with the same ease with which a person 
buys a stamp over the Post Office counter? 

If we are to lay down any qualification it must be done very carefully. I personally see no 
harm in issuing a licence to anybody who is a major and a sane person. The Controller cannot 
give fanciful reasons and turn down an application. Such action may lead to a case involving 
fundamental rights enshrined in the Constitution of Sri Lanka. 



Section 13, 14. and 16 

No comments. 

Section 17 

There appears to be no rationale behind a refund ofapplication fee to an unsuccessful applicant. 
An application should be processed, considered and refused. Besides, it may entail an appeal 
to the secretary of the Ministry. A lot of paper work and time involved. Further, a refund 
might encourage frivolous applications because there is no risk. Section 17(4) may be deleted 
in its entirety. 

Section 18 

In the first line of this section the word "import" appears to have been omitted. Section 18(e) 
the word "standards" is too vague. The words "prescribed by regulations" may be added after 
the word "standards". What is the meaning of the word "distribuie"? When an impurter 
delivers seeds to various sale points of his own and those of other people does he become 
a distributor in addition to being an importer? These kind of words requires definition under 
section 32. Almost all foreign Acts define this kind of words including the word "sale". 

Section 19 and 20 

No comments. 

Section 21 

If an authorized officer can raid a premises on his own notion why cannot he do so on a verbal 
tip-off? He does not need a written complaint. Most people are not willing to make written 
complaint-vide section 21(1)(c). In view of Section 21(1)(a) which permits routine checks, 
section 21(1)(c) should be amended. At the same time, why cannot he takes samples of seeds 
if he finds any contravention in his routine checks? With regard to section 21(4) any obstruction 
may entail a prosecution. This is not enough. In the face of such obstruction, an authorized 
officer should have the powers to use such force as is necessary in the circumstances of the 
case to obtain such samples. For this purpose he may enlist the assistance of the police. 

Section 22 

The words "as the court may direct" in line 4 of Section 22(1) should be deleted. There is 
no need for a direction from a court if the Controller is satisfied and if the owner consents 
to destruction. 

With regard to Section 22(2) release must be made if there is no contravention. Owner 
withholding his consent for destruction is not a pre-requisite for releasing seeds if there is 
no contraventioa. Section 22(a) should, therefore, be tagged on to section 22(1) at its tail 
end. 

Under sectior 22(3) no punishment can be imposed on the wrong-doer even when he is guilty 
of a contravention, other than confiscating the seeds. For that purpose, another case should 



be instituted under section 25. In such a case same facts should be established in two different 

cases. This should be remedied by amending section 22(3). 

Section 23 

No comments. 

Section 24 

The "approved" in the fifth line be replaced with the word "framed". Please see my comments 
under section 6. 

Section 25 

Section 25 (b):equires recasting. Section 13 says that an application can be made for a licence, 
and such licences may or may not be issued. When Section 25(1)(b) says "in contravention 
of the provisions of section 12", it is trying to say that any impor, without a licence is an 
offence. One has to strain the meanings of the word to arrive at sich an idea. Therefore, 
section 25(b) requires re-casting. 

Section 26 

No comments. 

Section 27 

What about the Approved Analyst's Certificate which is expected to be submitted to the 
Director? Vide section 23(2). This Certificate may also be made admissible as prima facie 
evidence. If the defence want to examine Approved Analyst personally, it will have to pay 
his batta, etc. Such provision is found in the Food Act and several other Acts. 

Section 28 

No Comments. 

Section 29 

Section 29(1) speaks of an Action. Section 29(2) speaks of a prosecution, Thus, it is possible 
to argue that a prosecution is possible even where an act is done bonafide. To avoid this 
possibility the word "action" in the first line be deleted and the word "suit or prosecution" 
be substituted therefore. 

Section 30 

Two more paragraphs need to be added; 

(i) providing for charging fees for examination of seeds etc. 
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(ii) providing for any other matter 
implementation of the provision of 
should be corrected to read as "5". 

which may be necessary for efficient 
this Act. Section 30(1)(a) the figure "6" 

Also see general remarks below. 

Section 31 

No comments. 

Section 32 

The words "Stock and distribute" should be defined. 

General Remarks 

(i) 	 There can be persons in the Council and the Committee who are not state 
officers. There should be a provision to deem them state officers for the 
purposes of the Penal Code. This can be on the following lines: 

" All members of the Council or other Committees including the Seed Standards 
Committee and all other officers or servants engaged in the implementation 
of this Act shall be deemed to be state officers within the meaning and for the 
purposes of the Penal Code". 

(ii) 	 There should be a section prohibiting the use of the name of the Department 
of Agriculture or the results of tests and inspections made by the Department, 
for advertising purposes. Such a provision is found in Mississippi Seed Law. 

(iii) 	 We have Plant Protection Ordinance (Cap. 447, 1956 revision) as amended from 
time to time. There "the plant" is defined to "include all members of the 
vegetable kingdom, whether living or dead, or any part or parts of such, but 
shall not include ..... " According to this definition one has to identify seed as 
part or parts of plant. This is not a very happy position in view of the fact 
that the Fauna and Flora Protection Ordinance (Cap. 469, 1956 revision) defines
"a plant" as "any member of the vegetable kingdom and includes the seed or 
any other part of any plant". The only redeeming feature in the Plant Act is 
that its regulation framed simultaneously with the Act makes mention of seeds. 
Thus, we have already legislation requiring quarantine of imported seeds, 
destruction of seeds likely to be affected with any pest or disease, for spraying 
or other treatment of any weed or any plant within Sri Lanka etc. One may 
accordingly argue that a parallel set of regulations will not be necessary for 
those purposes specially in view of the fact that both Acts are implemented by 
the Director of Agriculture. However, I am of opinion that our new Act should 
not be made to depend on Act and Regulations enacted as far back as 1924, 
at least for the sake of clarity. But we may fall back on those regulations as 
an interim measure until the Minister frames a set of regulations under the Seed 
Act. I therefore propose the following measures: 
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Plant protection ordinance may be defined under section 32 as "Plant Protection Ordinance 
means Plant Protection Ordinance (cap. 447, revised addition 1956) as amended from time 
to time. 

A new section as section 20 be inserted pushing the existing sections down. The new section 
20 may be as follows: 

"20 (1) regulations enacted under the Plant Protection Ordinance shall be applicable mutatis 
mutandis to the quarantine of imported seeds for preventing any outbreak or dissemination 
of any pest, disease or weed in Sri Lanka, for the spraying or other treatment of an) seeds 
within Sri Lanka affected with any pest or disease, for the destruction and proper disposal 
of an) seed affected or likely to be affected with any pest or disease "and for regulating the 
transfer of seeds from one locality to another"; Provided the Minister may make regulations 
for any or all the matters described in this section. Where the Minister makes regulations 
in respect of any such matter the regulations framed under the Plant Protection Ordinance 
to deal with a like matter shall have no effect with reference to this Act." 

"(2) All officers appointed or authorized to implement provisions in the Plant Protection 
Ordinance including the regulations thereunder shall have the powers to carry out the provisions 
of this Act and regulations thereunder in addition to the officers appointed, nominated or 
authorized under this Act." 

Section 5 (1) (a), immediately after the word "import" in second line the following words 
may be added: 

"quarantine of imported seeds, spraying other treatment and destruction etc." 

9
 


