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COMPETITION POLICY IN SRI LANKA
1. Introduction; organization of the report

This report is the outcome of a study conducted in Colombo during the month of
September 1991, pursuant to a request from the Industrialization Commission of Sri Lanka to
the U.S. Agency for International Development. The writer, an economist and Institute
Fellow of the Harvard Institute for International Development, has previously served as
advisor to the governments of Kenya and Morccco on design of competition policy,
preparation of enabling legislation and establishment of implementing machinery. During his
stay in Sri Lanka he interviewed managers of more than 16 enterprises in nine industrial and
service sectors' and met with senior personnel of 11 public and private agencies.

The document is organized as follows: following a brief summary of conclusions, section
3 presents the main body of the report. it begins with a review of the statutory objectives for
competition policy as set forth in the Fair Trading Commission Act of 1987, and offers a
revised set of objectives which the writer considers more attuned to the Ministry of
Industries’ December 1989 industrialization strategy paper. The section then discusses the
current role of the Fair Trading Commission in defining and implementing competition
policy in Sri Lanka, examining cne case recently considered by the FTC and another one
currently before it in order to highlight issues which it is felt should weigh heavily in the
Commission’s deliberations.

A following subsection relates the Sri Lankan context to the evolution of competition
policy in other countries, identifying tasks that cannot be addressed efficiently without some
machinery for implementing such policy. A special subsection cites evidence from South
Korea, where competition policy is coming increasingly to the fore. The section then
considers options for reform of the FTC. A proposal is presented for transforming it into a
Presidentially-appointed National Competition Commission. Section 3 concludes by citing the
need to equip the FTC, whether or not reorganized, with investigative resources, and
proposing the use of senior lecturers in management as part-time consultants.

The final section, 4, distills additional observations on competition and competition
policy in Sri Lanka from the writer’'s snterviews and analysis.

A series of seven appendices lists the industrial branches, companies and agencies where
the writer conducted most of his interviews; summarizes the competition policy cases before
the FTC during the period 1989-September 1991; summarizes five recent cases of acquisition
of enterprises listed on the Colombo Stock Exchange; tabulates the caseload of agencies in
India and “outh Korea that correspond to Sri Lanka's FTC; compares the extent of oligopoly
in indust-1al branches of the U.S. and Morocco; and describes a procedure by which the FTC
could exploit its current role in authorizing pharmaceutical prices to circulate comparative
price information and enhance competition in the market.

' Not counting a group of manufacturers of exercise books whom the writer met jointly at the
Ministry of Industries.



2

2. Executive summary

The objectives for competition policy set forth in the Fair Trading Commission Act of
1987 have been overtaken by the recent evolution of Sri Lanka’s industrialization policy. The
report proposes a consolidated list of six objectives to accord with current industrialization
policy: broad-based economic efficiency, anti-monopsony, social justice cum employment
creation, efficiency via economizs of scale, creating international competitiveness, and
maintaining a business climate congenial to multinational corporations.

Designing a competition policy that maximizes social goals involves recognition of the
multiple trade-offs among these objectives. For example, concentration of market power can
be tolerated, even encouraged where it will serve to strengthen export performance, but it
shou ! be resisted in branches where export prospects are minimal. The agency charged with
implementing competition policy should have authority to negotiate and monitor export
targets as a precondition not only for permitting takeovers, but even for allowing dominant
firms in some markets to retain their existing shares.

The Fair Trading Commission has fortunately been liberated from an earlier focus on
price controls, but as presently organized it cannot be expected to move much beyond
policing the more blatant anti-competitive practices. Its intervention thus far in the field of
economic concentration has overlooked the export dimension. The report examines two
recent cases of economic concentration coming before the FTC, namely the soap and
electrical cable industries, where capability and/or willingness to export should have been or
should be a key consiceration.

Sri Lanka does not need a competinon enforcement agency with a confrontational
approach that disrupts the segment of the capital market where corapanies are acquired and
disposed of, or threatens to break up any company that leads its market because it is
efficient. At the same time, any modern economy should be equipped to deal with anti-
competitive practices, just as any state protects its citizenry against armed robbery. Attention
is called to the example of South Korea, which found it desirable to introduce competition
policy and gradually add teeth to it as a means of rectifying social and econemic imbalances
that crept in while the state promoted exports by facilitating market concentration.

Moreover there are categories of untraded goods and services where price control is the
only alternative to maintaining competition in order to keep prices near marginal cost. ‘The
opticn of abolishing the FTC and doing without any machinery to implement competition
policy is therefore not recommen-ed.

Instead, the report proposes the FTC's transformation into a Presidentially-appointed
National Competition Council (NCC) that would make competitiveness and enhancement of
competition central foci of development policy and have the political clout o promote them
in dealing with powerful economic agents.
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The need is also cited to endow the FTC/NCC with investigative resources capable of
analyzing product markets to assess the probable impact of permitting or forestalling
concentration. Sri Lanka’s current fiscal constraints appear to rule out hiring qualified staff
on a full-time basis. The alternative of contracting for industry studies with senior lecturers
of the University of Sri Jayewardenepura's Management Faculty and Post-Graduate Institute
of Management is proposed, and the hope is expressed that foreign aid would be forthcoming
to finance this for, say, three years on an experimental basis.
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3. Competition Policy in Sri Lanka

Taking note of Sri Lanka's Fair Trading Commission (FTC) Act of 1987, as amended by
the Industrial Promotion Act of 1990, together with the operation of the FTC under those
acts, the Industrialization Commission has asked itself whether and, if so, how the FTC Act
and the operation of competition policy in Sri Lanka should evolve so as best to promote the
objectives of industrialization strategy as set forth in the government’s current policy
statement?,

As in so many areas of polic; formulation, governments that take seriously the issue of
competition as it operates both among domestic firms and between domestic and foreign
producers find themselves pursuing a set of partly contradictory objectives. Determination of
competition policy consists of establishing trade-offs among these objectives, and the
principal goal of this report is to analyze these trade-offs in the case of Sri Lanka and seek
an optima! course of action in light of national objectives.

Goals of the 1987 FTC Act revisited

The original FTC Act requires the Commission to ‘‘have special regard’’ to eight

“*matters’*:

(a) the protection of the interests of consumers of articles;

(b) the provision of necessary incentives to producers of articles:

(c) the necessity for ensuring reasonable rates of return on capital employed in the
production of articles or the provision of services;

(d) the allocation of resources among different sectors of the economy of the country;

(e) the efficient uperation of public corporations engaged in the production of articles
or the provision of services or in any activity connected with or incidental to the
production of articles or the provision of services;

(f) the control of inflation;

(g) other objectives of economic and social policy of the Government; and

(h) guidelines that may from time to time be given by the Minister.

Disrega: g (g) and (h) as catch-all and (d) as not embodying any normative concept--it
doesn’t even specify that resource allocation should be efficient--we are left with five
considerations that can be regarded as objectives. In effect, the FTC is to protect consumer
interests; safeguard producer incentives, including assurance of an adequate rate of return on
capital; pay special heed to efficient operation of state enterprises; and control inflation.

* A Strategy for Industrialisation in Sri Lanka, Ministry of Industries, Colombo, December 15,
1989.

* Fair Trading Commission Act, No. 1 of 1987, Part II. section 6, page 2.
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A striking characteristic of these statutory objectives is their virtual irrelevance to
competition policy, which is not only not the sole instrument of state policy for meeting the
five objectives, but for only one of the objectives--arguably that of protecting consumer
interests--is it even a major policy instrument. Clearly at the time the FTC Act was drafted
the traditional goals of price control, to which the FTC devoted most of its resources until
enactment of the Industrial Promotion Act of 1990, were uppermost in the minds of the
draftsmen.

For safeguarding producer incentives and controlling inflation, macroeconomic policy,
i.e. fiscal and monetary policy--including exchange rate determination--and foreign trade
policy, is a much more powerful tool than either competition policy or price control. The
impact of macroeconomic policy on consumer interests is also undeniable. Efficiency of state
enterprises is a separate issue; in any case impiementation of almost any kind of competition
policy tends to drive more public corporations out of business than the number who are
pushed towards efficiency.

A subsequent section of the FTC Act requiring the Commission to determine whether a
given monopoly or merger situation or anti-competitive practice operates or is likely to
operate ‘‘against the public interest’, adds a set of objectives more relevant to competition

policy:

(1) maintaining and promoting effective competition between persons supplying
goods and services;

(i) promoting the interests of consumers, purchasers and other users of goods and
services in respect of the price and quality of such goods and services and the
variety of goods and services supplied;

(i) promoting through competition the reduction of costs, the development and use
of new techniques and products and facilitating the entry of new competitors into
existing markets;

(iv) maintaining and promoting balanced distribution of industrial activity and
employment; and

(v) maintaining anc promoting competitive activity in export markets,

Objectives of competition policy suited to Sri Lanka’s current industrialization effort

The thrust of industrialization policy as described in the Ministry of Industries’ 1989
statement, prepared some three years after the FTC Act, is different from the foregoing. The
Ministry statement calls for export-led growth along lines of Sri Lanka’s comparative
advantage. In the writer's view, a competition policy suitible for supporting this goal would
embody the following six objectives (the order given does not necessarily reflect priorities
among objectives):

1. Broad-based economic efficiency: by enhancing competition among domestic
producers in a given branch, to oblige some or all of them to reduce unit costs, offer their
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products to domestic consumers at ‘ower prices, and in the process become more competitive
on the world market, both in exporting and competing with imports.

2. Anti-monopsony: by enhancing competition among domestic producers in their
purchase of domestic inputs, to oblige them to offer ‘fair’ prices to local suppliers, especially
farmers and small-scale subcontractors.

3. Social justice cum employinent crestion: to prevent large producers from abusing
their market power to destroy or kamper the growth of efficient smaller enterprises and
creation of employment in the latter, with their customarily greater use of labor per unit of
investment.

4. Efficiency via economies of scale: in branches where efficiencies attainable via
economies of scale outweigh those attainable through competitio.: among muitip'e producers,
to allow one or more of these to attain sufficient size to exploit the economies of scale, even
if the number of viable producers is thereby reduced.

5. Creating international competitiveness: to facilitate the formation of producing
and/or trading units with sufficient economic power to absorb the overhead costs of breaking
into new markets, including both export markets and domestic markets hitherto deminated by
imports.

6. Maintaining a business climate congenial to multinational corporations (MNCs):
to avoid overly zealous enforcement of competition policy against foreign investors, thereby
running the risk of antagonizing and scaring them off. (This objective is more likely to
characterize the strategy of implementation of competition policy than to figure as an explicit
goal.)

Contraction of the FTC’s price control role

Prior to passage of the Industrial Promotion Act (IPA) of 1990, the Fair Trading
Commission had price control authority over 47 commodities or commodity categories. Four
of these, whose prices were actually set by the FTC, were ‘essential’ consumer items
referred to the Commission by the Director of Internal Trade, doubling as the Controller of
Prices’. With the remaining 43 items, prescribed by the Minister of Trade on the ground of
market dominance by producers, control of prices was exercised by requiring that
manufacturers obtain the FTC's authorization for price increases.

Like their counterparts in a growing list of countries, Sri Lanka’s industrial
policymexers concluded that price control, rather than protecting consumer interests, was
discouraging investment and entrepreneurial initiative, retarding growth and threatening to

* The items in question are wheat flour, bread, pharmaceuticals, and imported hoes (known as
‘mammoties’ in Sri Lanka).
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make consumers ultimately worse off. Accordingly the IPA rescinded the nine sections of the
FTC Act relating to price control, substituting two new provisions:

(1) a new section 18 of the FTC Act, authorizing the Controller of Prices 0 ask the FTC
to control prices of food items or pharmaceuticals in cases of ‘unreasonable’ increases or
‘excessive’ prices; and

(i1) section 23 of the IPA Act, authorizing the FTC to review the price of any article
and, to the extent considered necessary to combat ‘unreasonable’ prices, recommend that
importation of the article be allowed at a customs tariff rate recommended by the FTC.

As of September 1991 the only food items subject to price control were wheat flour and
bread. Conversely all pharmaceutical products were subject to price control, and a
considerable share of the FTC’s staff resources were devoted to applying mark-up formulae
to cost data submitted almost daily by local manufacturers and importers of the nearly 2,000
items authorized for distribution in Sri Lanka. The remaining 43 products/categories were in
efiect ‘deprescribed” by the IPA.

In the first half of 1991 the FTC reviewed price increases during 1990 for four groups
of products under section 23 of the 1990 Act, requesting six firms to submit data and attend
a hearing. After inquiry the Commission decided that none of the instances constituted
*'gross abuse in pricing’’, and therefore recommended no reductions in import duties®.

The FTC and competition policy: anti-competitive practices

Appendix B. a summary of competition policy cases coming before the FTC, shows the
Commission dealing with six cases of alleged anti-competitive practices (ACF) during 1989-
September 1991. According to a March 1991 memorandum of the Ministry of Trade and
Commerce, *‘in spite of publicity given, the practices which have been reported do not
include major anti-competitive practices normally found in trading'’. The ministry therefore
proposed that the FTC Act be amended *‘to specifically prohibit...better known and
internationally accepted anti-competitive practices’, namely:

**(a) Exclusive supply dealing arrangements
(b) Exclusive purchasing contracts
(c) Long term supply contracts
(d) Restriciive terms
(e) Selective distribution system
(f) Tie-ins
(8) Restrictions on the supply « f parts or other inputs required by competitors
(h) Restrictive licensing policies. "’

* FTC. **Report on Inquiry held by the Fair Trading Commission under Section 23 of the
Industrial Promotion Act™", 21st May 1991.
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The FTC and competition policy: economic concentration

Appendix B shows the FTC having thus far concluded four inquiries into ‘monopoly
situations’, with another three cases pending as of September 1991. A number of
interviewees expressed the view that this area offers the greatest potential for acts by the
FTC--of omission as well as commission--running counter to the nation's industrialization
objectives.

For example, the FTC Act would give the Commission authority to move against
producers who join forces for the purpose of exporting their products. Formation of a single
trading company to market abroad products that compete on the Sri Lanka market could be
viewed as a ‘‘monopoiy situation’’ subject to regulation. Current FTC management has
disavowed any intent to interfere with such initiatives, but if one were redrafting the FTC
Act today one would probably exempt them outright, as do industrial countries that pursue
active competition policies.

Economic concentration and export performance. In its monopoly inquiries thus far
the FTC has paid little or no attention to the export dimension. In the writer's view this
dimension ought to have been considered in the FTC's review of the soap industry, since on
the one hand several small producers have exported modest quantities in the past and are
actively exploring export markets, while on the other hand the market leader, Lever Brothers
(LB), will not export in competition with Unilever subsidiaries in other countries, and most
potential importers of Sri Lankan soap products are host to such subsidiaries.®

Soap is not a high-technology industry, and it seems clear that economies of scale,
though by no means overwhelming, are sufficiently importani, and unit profit margins
sufficiently low, that soap manufacturers confined to small shares of the Sri Lankan market
by LB's dominance will lack an economic basis for breaking into export markets.

The writer heard much praise expressed for LB's industrial performance, even by
competitors who claimed it was not guiltless of anti-competitive practices (though even here
the complaints were muted). Several competitors' comments were tantamount to an admission
that the Sri Lankan consumer would be paying more for a lower-quality product had it not
been for LB.

On the other hand it can reasonably be argued that LB would do a greater service to Sri
Lanka at this point by gradually ceding the soap market to local enterprises and moving on to
higher-technology products. The writer was informed th.t high-level discussions have already
taken place with Unilever concerning the possibility of .B (Ceylon) moving into the bio-

¢ This statement should be qualified insofar as company policy would aliow a unit in Country A
to sell to an importer in Country B, where B also has a Unilever subsidiary, after clearing the sale
with the latter. But in practice this happens rarely if at all, and LB (Ceylon) does not include exports
in its corporate planning.
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technology field. Other areas mentioned as suitable LB targets were processed foods, and
petroleum-based powder for washing machines--at present another enterprise imports tiie
powder, then perfumes and packs it.

None of these observations imply a recommendation by this writer that the government
should compel LB to divest itself of existing assets or even refrain from further investment in
soap production. One of the six objectives proposed above for competition policy is to
maintain a business climaic congenial to foreign investment. The writer is in no position to
assess what harm ‘‘bashing’’ LB over its role in the soap market might do vis-a-vis
negotiations with other multinationals.

However it is the writer’s view that the FTC is not doing justice to the public interest
ramifications of LB's dominance of the soap industry when it fails to raise the foregoing
points and suggest that high government authonties should at the very least consider ways of
diminishing LB's dominance in a low-technology sector where it bars itself from exporting
and where local firms are ready to assume a greater role.

The export dimension should also figure in the FTC's consideration of some of its
current merger/takeover cases. In the processed meats case, Keells Food Products already
exports, through agents, about 2% of its output to the Maldives, and reports it is taking steps
to develop Middle Eastern markets.” Ceylon Cold Stores has not yet exported meat products.
Its acquisition by Keells could open up a channel for CCS products to be exported.

Export potential is more doubtful in the hostile takeover move against Kelani Cables
(KC) by the management of Alucop Cables and associates. (Appendix C gives existing
market shares for three categories of products fabricated domestically, deducing the market
concentration in the event the takeover succeeds.)

The writer interviewed principals of Kelani and Alucop. Alucop management vlaimed
they were making losses on PVC cable, and expressed the view that Kelani and Associated
Cables were using more profitable products to cross-subsidize their output of the product.
Kelani expressed the view that a prime object of Alucop in the alleged takeover was to be
able to limit production and raise prices.

Kelani has already exported small quantities of copper wire bars, coiled strips and
enamelled wire. In 1990 all its exports were to the Maldives, totalling about Rs.89,000%,

” Customs’ External Trade Statistics - 1990 gives a figure of Rs.2.8 million for exports of
sausages and related meat products, over 99% of it to the Maldives. The Export Development Board's
computer file attributes 90% of this to 16 trading companies (75% to just two companies). Keells
Food Products’ 1990/91 annual report refers (page 3) 10 **our supplies to tourist resorts in the
Maldive Islands'". According to the same report, KFP's 1990 turnover was Rs. 124 million.

* According to EDB data and Customs’ 1990 External Trade Statistics.
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roughly one-tenth of one per cent of output (this excludes indirect export of enamelled wire
by way of supplying a GCEC transformer manufacturer). Management said exports cover
marginal cost but make little or no contribution to overheads. Kelani recently purchased a
machine for making enamelled wire with 50% reduction of import duty against a
commitment to export 50% of the machine’s output. This is proving tougher than expected so
Kelani is requesting a grace period to develop export markets plus three more years 0 reach
the 50% target.

Conversely Alucop sees no export prospects (and its 1990 exports were zero).
Management describes the challenge as being rather to hold part of the domestic market
against imports, notably from China, while retaining the current 50% import duty. It sees
electrical cable manufacture as not sufficiently labor-intensive to cater to Sri Lanka’s
comparative advantage.

Kelani pirtially agrees with this, claiming that 65% of product value represents raw
materials, mainly imported. The PDP Consultants’ May 1990 report to the Ministry of
Finance, *‘Implementational Aspects of a 4-Band Tariff System for Sri Lanka''--hereinafter
the PDP 1990 report--assesses the effective protection coefficient for PVC cable at 3.96,
based on 1985 cost data, a> against 1.0 representing ability to compete internationally.

It is not this writer's intention to prejudge acquisition cases now before the FTC. The
cases have many ramifications which cannot be properly evaluated on the basis of a few
interviews. However once again the writer believes that the FTC’s deliberations will not be
complete unless it evaluates the likelihood that a proposed acquisition would result in a
producing and marketing unit with significantly greater export potential than the existing
separate units. If this appears unlikely, then the classical disadvantages of diminished
competition in the domestic market should be given full weight.

In the electrical cables case, accounts given tc the writer about previous steps taken by
cable manufacturers to fix pricés suggests that, the smaller the number of competitors, the
more likely this is to happen and the more difficult it will be to counter.

An international perspective on Sri Lankan competition policy

The Kelani-Alucop case raises the general issue as to whether traditional ‘anti-trust’
policy has a useful role to play in Sri Lanka. In many countries there are proponents of the
free-market approach who regard much of competition policy as implemented by fair trading
commissions and analogous agencies as an interference with the market which tends on
balance to stifle initiative and inhibit economic progress. Better, they say, to reduce trade
barriers and ensure import competition, actual or potential, against any move by producers
with strong market power to raise prices above c.i.f. import levels, or ensure export outlets
for suppliers whose selling prices monopsonists or oligopsonists seek to depress below f.0.b.
export levels. (It is in this spirit that section 23 of Sri Lanka’s Industrial Promotion Act was
enacted.)
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Belief in the efficacy of free markets also extends to that portion of the capital market
featuring the buying and selling of controlling shares in companies. At any given time in a
market economy some enterprises are on the ascendancy, through aggressive management
and exploitation of new technology, while cthers are stagnant or on the decline as a result of
weak management and/or antiquated plant and technology. Using starce resources to extend
the lives of doomed enterprises retards economic growth, and one means of orderly exit is
for progressive units to acquire the assets and goodwill of declining ones. A key issue of
competition policy in any country is: under what circumstances does the public interest
militate against allowing such acquisition?

International consensus on controlling restrictive business practices. There is a broad
consensus in industrial countries that, regardless of what policies one adopts in respect of
permitting or controlling concentrations of market power, abuses of such power in the form
of restrictive business practices (RBP) should be prohibited and punished, in some cases as
criminal offenses. All these countries treat it as a matter of public policy that individuals and
associations of individuals engaged in business enterprise shouid be free to purchase, produce
and sell goods and services of their choice, in the desired amounts, under the most favorable
conditions obtainable, subject only to safeguards imposed by law to protect specific public
interests. As regards the most blatant RBP, there is no more support for tolerating them than
there is for saying society should turn a blind eye to armed robbery.

For purposes of comparison between the volume of cases transacted by Sri Lanka’s FTC
and the corresponding agencies in a neighboring country, Appendix D tabulates the cases
dealt with in 1985 by the Department of Company Affairs in India’s Ministry of Industry and
its Monopolies and Restrictive Trade Practices (MRTP) Commission, established already in
1969. A 1otal of 231 references were received or enquiries instituted under the monopolistic-
restrictive-unfair trade practices sections of the MRTP Act. Given that India's population is
about 50 times that of Sri Lanka, an equi-proportional volume of ACP business for the FTC
would have comprised merely four cases!

It is widely asserted that the pendulum of anti-RBP enforcement in the U.S. and other
industrial countries has recently swung back towards greater tolerance of behavior that was
formerly treated as anti-competitive. This applies particularly to vertical integration, where
suppliers of certain types of products, notably consumer durables whose manufacturers have
an interest in ensuring effective after-sale service, are allowed these days 10 engage in
formerly prohibited practices such as picking and choosing their outlets and maintaining
minimum resale prices. Nevertheless, tolerance of such practices is limited to situations
where the presence of competing brands allows purchasers a reasonable amount of choice.

Couantrol of mergers and acquisitions. Most industrial countries also adhere to the
doctrine that, absent significant economies of scale in production or marketing, the more
operators in a given branch the better. This is not only to maximize competition and
consumer choice, but also to decentralize economic decisionmaking by diffusing the
responsibility, burdens and rewards of management among as many people as possible. At
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the same time most authorities will not interfere with moves toward economic concentration
until a certain thresheld is passed.

Several countries have adopted a percentage share of the domestic market as such a
threshoid--e.g. 25, 33 or 40%. A knotty problem that presents itself in enforcing such a rule
is that of delimiting the market in terms of both geography and product specification--i.e.
what products to regard as close substitutes for those comprising the focus of an inquiry.
Partly to finesse this issue the U.S. applies a somewhat more sophisticaied test: namely, any
merger or takeover that government economists estimate will enable the combined unit to
charge a 5% (under some conditions, 10%) higher price during at least 12 months is treated
as anticompetitive and will normally be disapproved.’

In a small, low-income country the number of enterprises that the domestic market can
support in any industry beyond the handicraft stage will necessarily be limited. Comparing
Sri Lanka with Australia, for example, the populations are of equal size according to the
IBRD's World Development Report 1991', yet Sri Lanka's measured GDP is only 3% of
Australia’s. Depending on how narrowly markets are defined, many Sri Lankan industries
come across as highly concentrated compared to their counterparts in Australia, let alone the
U.S." Yet one would not recommend that Sri Lanka’s Fair Trading Commission wield its
authority under section 15.1.c of the FTC Act to break up the dominant firms in all these
industnies.

Increasing the exposure of domestic producers to competition from imports will not
directly affect prices of goods and services whose domestic production costs are lower than
import parity. This applies to goods with a high weight/value ratio that makes shipping
costly, e.g. many construction matenals; it applies to goods of which Sri Lanka is already a
competitive exporter; and it applies to services such as domestic transport and
communications, finance, and insurance.

In these cases, if one wants to.protect consumer interests by ensuring that prices do not

® During 1982-86 over 7,700 mergzrs were reported to the U.S. Federal Trade Commission and
Department of Justice, under a ‘Pre-Merger Notification’ law requiring that a firm with assets or sales
exceeding $100 million give advance notice of any acquisition of assets exceeding $15 million.
Litigation occurred in only 56 cases, with the government succeeding in blocking nearly all the
contested me.gers. Data are not available on the breakdown of the re.naining cases between (i) those
where the government made no obiuuon, and (ii) those where government concerns were
accommodated by. for example, salz of one or more comp:ny divisions to third parties. See S.C.
Salop, ‘‘symposium on Mergers ¢ .d Antitrust”’, Journal of Economic Perspectives 1 (Fall): page 4.

1 Pages 204-5.

' The present writer once quantified this comparison between the United States and Morocco, a
country of 46% more population than Sri Lanka and double its per capita GNP (data from IBRD,
World Development Report 1991, op. cit.) See Appendix F.
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exceed marginal cost for long, the only alternarive to promoting competition in the domestic
market is price control, with the tremendous drag it exerts on production and distribution.
The writer found 2 broad consensus that the functioning of a Fair Trading Commission which
keeps a minimum number of operators going--not, to be sure, at the cost of subsidizing
inefficient producers--while watching over them to forestall blatant price-fixing, is a far
preferable alternative to price control.

Lessons from Korean experience

To its credit, Sri Lanka is looking closely at the experience of South Korea to see what
elements in that country’s successful industrialization strategy might be adapted to Sri Lankan
conditions. Study tours of business people and officials to Korea (and Japan) are currently
being organized, inter alia to look at the organization and functioning of export trading
companies.

During the writer’s stay in Sri Lanka the FTC chairman and consulting economist
attended a symposium on ‘‘Corporate Policies and Competition for Development'® in Seoul,
organized by UNCTAD and the Korea Davelopment Institute, where Korean economists said
their country has found competition policy to be an essential tool for rectifying imbalances
arising during the industrialization push. Korea's Fair Trade law was enacted in 1980 in
response to what the authorities have described as *‘adverse effects of the government-
directed economic policy...:

- Distortion of resource allocation, particularly in the area of capital;

- Weakening of initiative and entrepreneurship in the private sector;

- Overconcentration of economic power among the nation's large conglomerates:

- Unfair trade practices by monopolistic enterprises;

- Deteriorating international competitiveness of domestic industries due to relatively high
imput restrictions and other protection...’*"?

Through subsequent amendments in 1986 and 1989 Korea's FTC acquired new authority .
to mitigate concentrations of economic power by restricting financial flows among member
companies of a conglomerate and regulating mergers and acquisitions. A 1989 amendment
accorded the FTC enhanced status as an independent regulatory agency, and provided harsher
sanctions for many contraventions of the law.

Appendix E reproduces the Korean FTC's latest tabulation of its legai interventions
during the ten years 1981-90. Slightly over half the corrective measures taken fall under the
heading of unfair trade practices. The FTC intervened fair'y actively in th< mergers and
acquisitions field, but most cases were resolved through ronsent actions.

In the September 1991 symposium an economist member of Korea's Fair Trade

** Government of Korea policy statement reproduced as UNCTAD document TD/B/RBP/42,
August 1987, p. 18.
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Commission concluded as follows from his country's experience®:

It is sometimes argued that monopoly is necessary to obtain afficiency, whereas
competition tends to be wasteful in the early stage of economic ¢ .velopment. Although the
logic of this argument may not be entirely denied, it should be noted that eventually
““artificial’’ monopoly not only hampers economic efficiency itself, but more importanily,
discourages the competitive sp'rit of society that is the real engine of economic growth.
Private monopolization by government intervention may givc .ise to community of irterest
and concomitant ‘‘government failures'’, which cannot be eliminated easily in a society
marked by traditional communitarianism and bureaucratic au.horitarianism. Competition
policy or fair trade policy should therefore be assigned a foremost position in the agenda
for long-run self-sustaining economic growth. Unless the general public is market-minded,
market-oriented economic policy cannot succeed.

Reforming the FTC to make it equal to its task

Fulfilling the objectives proposed for the FTC in the preceding sections is a daunting
task. In the first place, it must acquire the capacity to define specific prod- .. markets and
then analyze them. This includes measurement of market shares, a datum that is not recorded
in any government statis‘ics. Companies devote considerable effort to measuring their shares
and those of competitors, and have access to sources, notably distributors, which the
bureaucracy cannot easily tap. Rough estimates of market share prepared biy the FTC were
challenged authoritatively by several interviewees.

As regards the analysis phase, no other permanent government agency is called upon
regularly to examine such complicated issu2s of national industrialization strategy. The FTC
should detect, document and evaluate anti-competitive practices; predict the imp=ct on
competition and prices of allowing specific mergers and takeovers: estimaie the minimum
scale of output necessary to achieve reasonable economies of production, i.e. evaluate
industry cost functions; forecast the degree of int=rnational competitiveness associated with
alternative industry structures; and mainain a business climate congenial to foreign investors.

Secondly, in order to put its findings into practice, the Commission needs sufficient
‘clout’ to challenge powerful business interests ar. * ~=gotiate arrangements that further Sri
Lanka's industrialization objectives. It will need to establish, monitor and enforce conditions
for allowing firm A to take over firm B--for example, that the combined unit must attain
exports of Y dollars by a given year, or X% of output. Going further, the publc interest
might call upon it to enforce such a condition for allowing firm C to maintain .. dominant
share in its domestic market.

* Kyu-Uck Lee, **Corporate Policies in Korea: With Special Reference to Competition Policy™,
paper presented to UNCTAD/KDI symposium, Seoul, Sepiember 1991, page 51.
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Where restrictive business practices are concerned, the Commission must convince
powerful enterprises of its capacity and intent to monitor :heir behavior and impose effective
sanctions. For example, if company A has been allowed to acquire competitor B on condition
that it not use its enhanced market power to undercut small residual competitor C, the
Commission should keep an eye on the industry and be ready to act promptly if the condition
is violated. Such a situation could arise in the processed meats sector if Keells Food
Products’ acquisition of Ceylon Cold Stores is confirmed.

In many countries state-owned enterprises are among the worst offenders against rules
of fair competition. Several of the writer's interviewees claimed that Sri Lanka is no
exception to this rule, and that state enterprises not uncommonly seek to impose tie-in sales.
Three of the anti-competitive practice cases brought before the FTC during 1989-91 involve
state enterprises. Public corporations usually have powerful defenders at high levels of
government, not to mention the bureaucracy. An effective FTC must be able to challenge
these agencies.

In its present form the FTC was constituted as a regulatory arm of the Ministry of
Trade, replacing the National Prices Commission under the same ministry. Appointment of
the FTC's seven members is entrusted to the Minister, who is supposed to choose persons of
**wide experience...hav(ing) shown capacity in the field of industry, law, trade, commerce or
administration.”” Economics is not even mentioned as an eligible field!

During the Commission’s first three years the price control function consumed the bulk
of its resources. In the four ‘monopely situations' it has investigated thus far, the
Commission has ruled unequivocally in favor of the market-dominating enterprise--i.e. found
that the ente1prise was not acting against the public interest. The FTC also appears to have
moved gingerly in the field of anti-competitive practices. Its 1930 annual report (see
Appendix B) indicates that the FTC dropped its investigation of the imposition of a minimum
tariff for containerized cargo once it iearned that the Ministry of Shipping had supported the
request of the Association of Container Terminal and Depot Operators to, in effect, fix the
price.

To be sure, one does not want a confrontational FTC that punishes efficient firms for
increasing their market share and interferes with every shift of ownership in an industry on
the ground that it would increase concentration. In every sphere of regulation, there is an
optimal balance between allowing the market to function--in this case the market in
controlling shares of business enterprises--and forestalling practices that sooner or later
impede the market.

Proposal to establish a National Competition Council. In this writer's view it would
be desirable to reorganize the FTC as a National Competition Council (NCC), making
competition policy in its broad sense a central focus of national davelopment policy. The
FTC/NCC should be freed of its status as an appendage to a particular ministry. The option
favored by the writer would be to have the members appointed and chairman designated by
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the President. Moreover, if suggestions offered here for broadening the FTC/NCC's scope
are eventually accepted, it would be desirable to make more than one member full-time (at
present, only the chairman is full-time.)

To be sure, no change of structure can be regarded as a panacea. The NCC's
effectiveness will depend on the persons appointed as members, particularly full-time
members, and on the investigative resources they mobilize. A minister can appoint the same
people as a president; conversely a president, acting on names submitied by his counsellors,
can select persons less qualified and impartial than those formerly appointed by a minister.

However it was this observer's impression that the FTC's present status leads it to be
regarded in both government and the private sector as something of a bureaucratic
backwater. It does not even have direct access to the Minister for Trade, dealing instead
through a Minister of State in that ministry. The Presidential Tariff Commission, whose
members are appointed by the President, appears to be taken much more seriously.

Provision of investigative resources to FTC/NCC. Regardless of whether the FTC’s
status is modified, it cannot possibly do justice to the factors it is called upon to weigh in its
deliberations unless steps are taken to give it access to more investigative resources than it
now commands. Government salary scales do not enable the Commission to fill its post of
chief economist with a qualified person, and a present it relies or. part-time contract services
of an experienced consultant, formerly an FTC member and one-time chief economist. All
other economist posts are vacant. During the heyday of its price control work the
Commission had as many as ten accountants. but this is now down to one or two.

The writer was persuaded that, given present fiscal constraints in Sri Lanka, it would be
fruitless to call upon government to authorize a special salary scale to enable the FTC or a
successor body to hire qualified economists and persons with business management traiing
and experience. The only near-term solution appears to be that of enabling the FTC to
engage part-time services of qualified consultants additional to the present economist.

The writer investigated the availability of consultants through (i) the Faculty of
Management Studies and Commerce, Departments of (a) Business Administration and (b)
Commerce, and (ii) the Postgraduate Institute of Management (PIM), both part of the
University of Sri Jayewardenepura. He was advised that five or six senior faculty members
would be available for censulting up to half-time, and some could arrange to work 2-3
months full-time if given advance notice. Consulting fees were described as being in the
vicinity of Rs.1,200 per day of full-time work equivalent, or around Rs.25,000/month.

Students at the Faculty do 2-3-menth intemnships, which the faculty is anxious to
increase up to one year. Interns could help conduct market surveys as part of their course
assignments. The PIM cited its new MBAs as another potential recruitment pool. These are
more mature individuals, typically with five years of experience before starting the program.
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Should fiscal constraints make it impossible in the near term to increase government's
annual transfer to the FTC, equal to Rs.3,825,000 in 1990"in order to finance the requisite
consulting services, in the writer’s viev' it would be worth designing a project of, say, three
years’ duration to seek funds from foreign technical assistance. The object would be to
support the establishment of a data base in respect of the structure of Sri Lankan industries
and markets, conduct ad hoc studiez of particulcr industries, and demonstrate the feasibility
of gathering the information largely through local consulting services. An interested foreign
donor might wish to have foreign consultants also participate in a conceptual or, at the
outset, supervisory role, but it should be taken into account that senior foreign consultant
time costs 25-30 times as much as the local fee cited above, not counting international travel.

4. Additional findings from interviews and analysic

In the course of the writer's interviews on and analysis of the competition scene in Sri
Lanka certain findings emerged which are not cited in detail in the preceding section, but
which the writer regards as consistent with the conclusions and recommendations of that
section. Some of these findings are presented in this concluding section.

1. Anti-competitive practices. Noting the small number of instances of purported anti-
competitive practices (ACP) recorded by the Fair Trading Commission--three in the FTC's
1989 annual report, two in the 1990 report and only one new complaint thus far in 1991
(oral information)--the writer sought nearly all interviewees' impressions concerning the.
prevalence of such practices in Sri Lanka.

The general consensus was that many “classical’ ACPs are currently not reported to the
FTC. Key reasons cited were: (i) lack of awareness in the business community of the FTC's
existence and its willingness to hear and resolve complaints’; and (ii) a feeling that seeking
government intervention against a competitor would provoke escalation of the ‘game’ and
make matters worse.

Some of the specific practices cited:
1. A manufacturer showed the writer letters from retailers of his product cemplaining that a

competing manufacturer was trying to impose tie-in sales. The case has not been
reported to the FTC.

" Rs.3.5 million of the governm-at grant is described as recurrent, Rs.325,000 as capital.
According to the FTC's 1990 annu-: report, in that year an additional Rs.763,202 of income was
earned in the form of fees paid by companies to have their applications for revision of price ceilings
acted on by the Commission. Starting in 1991 such fees will presumably be limited to the
pharmaceutical sector.

¥ One interviewee suggested the FTC should consider adopting some tactics from the successful
publicity campaign undertaken by the Colombo Stock Exchange.
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ii. A manufacturer complained formally to the FTC that salesmen for a market-dominating
competitor were pressuring retailers to alter their counter and poster displays to favor the
competitor. However the retailers were unwilling to put their complaints in writing, and
the FTC ruled the case had not been proven. Subsequently the manufacturer showed the
writer a letter from the competitor acknowledging that overzealous salesmen had in fact
engaged in some of the practices alleged and promising corrective action. The salesmen’s
zeal was blamed on offending practices of a seller in an unrelated product field.

iii. Several interviewees cited an incident involving Ceylon Tobacco Company (CTC) before
the FTC was established. A multinational competitor attempted to challenge CTC’s
monopoly position in the Sri Lanka cigarette market. CTC is alleged to have bought up
large quantities of the new entrant's product, stored it until deterioration set in, and then
flooded the market. The competitor eventually withdrew.

Several managers of market-leading firms complained that competitors resorted to
misleading imitations of their products and advertising in order to arouse consumer interest
and increase market share. Such practices are addressed by patent and trademark laws rather
than by antitrust legislation and machinery. The Department of Internal Trade frequently
receives complaints from companies that their competitors are shaving approved Sri Lankan
standards to reduce costs.

Notwithstanding the allegations of anti-competitive practices, the writer was impressed
by the number of interviewees who described Sri Lanka as relatively free of cutthroat
marketing practices reportedly widespread in other countries. Several market-dominating
multinational corporations (MNCs) were described as interested in protecting their image, to
the extent of welcoming competition from locai firms up to a limiied market share. An MNC
manager cited as a major advantage of removal of price controls that local competitors were
now better able to establish a foothold in the market by underselling him at prices high
enough fo cover their costs.

2. Price-fixing. Strong anecdotal evidence was presented that competing producers in
several industries consult before raising prices. Producers in o:e industry are less than
secretive about a moathly luncheon at a Colombo hotel. Where smaller producers stay alive
by underselling the market leader, the consultation focuses on differentials to be maintained
in an industry-wide price rise.

World-wide, almost all competition legislati~n prohibits price-fixing among competing
producers or distributors--though interestingly enough, it is not included among the specific
anti-competitive practices which Sri Lanka's Ministry ..’ Trade proposed in March 1991 to
list in an amendment to the FTC Act (see page 7 above). At the same iime consultation about
price changes is widespread and difficult to document, notwithstanding use by authorities in
some countries of records of trunk telephone calls between competitors.

Price-fixing by bidders on official tenders can place a heavy burden on a government
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budget, and authorities in industrial countries devote particular efforts to detecting and
punishing the practice. One interviewee with an earlier background in the packaging industry
cited personal experience with bid-rigging in that sector. The writer heard non-specific
allegations that some public sector personnel countenance and profit from the practice.

Inter-company consultation unquestionably preceded several of the 1990 price increases
reviewed by the FTC, and the Commission was not unaware of this. However consultation
does not necessarily lead to prices above marginal cost, and the Commission did not find the
increases in question unreasonable given cost movements. In the face of indications that
Froducers in an industry are using a variety of tactics to wrest market share from each other,
and do not hesitate to widen price differentials where it offers promise in this regard, the
FTC should not be expected to devote its investigative resources to documenting instances of
consultation.

3. Competition in the import sector. The writer sought observations from several
interviewees as to whether market dominance among importers of significant product
categories was being exploited to create situations of scarcity and infiate margins. One
interviewee cited instances where importation of a given product was in effect monopolized
by domestic producers of similar products. meaning that imports took place in amounts and
at prices favorable to them.

Other interviewees stressed the openness of the Sri Lankan import trade, and pointed to
the wide variety of imported consumer products and brands currently available in local
shops. They noted that the earlier system of exchange controls and import quotas had been
the greatest source of anti-competitive practices in Sri Lanka, and that liberalization had
given a tremendous boost to competition.

Mention was made that imported substitutes for CTC products and matches had quickly
appeared on the market on previous occasions wiien industrial action interrupted local
production.

A manager of one company active in importin. noted that the rise of the dollar vis-a-vis
the main European currencies since January 1991 and the rupee's tendency to follow the
dollar, with only a 4% devaluation over the 8-month period, had caused a significant decline
in the rupee equivalent of prices stated in sterling/francs/DM (between 13 and 14.5%
according to the writer’s calculations based on IMF data). However, the manager went on,
his company had faced no competitive pressure to reduce rupee prices of imports from
Europe, and had therefore not done so. Noting the existence of a financial barri.r to entry
inta@distribution of the goods in question, the manager surmised that potential ompetitors
had waited to assure themselves the differential would last long enough Yo make such a
commitment worthwhile, and that competition could surface in the near future.

4. Effect on competition of uneven application of tax and other regulations. Every
government faces a Herculean task in trying to ensure that its laws and regulations impact
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evenly on all econciaic agents in a particular category. Whenever this is not the case, some
agents gain a competitive advantage over others, Several businessmen complained to the
writer about competitors who allegedly gained unfair advantage by underinvoicing imports or
importing substandard products and were not called to account by the authorities.

The writer’s attention was called to a complaint by the Ceylon Textile Manufacturers’
Association (CTMA) concemning extraordinary advantages given to a Korean company which
bought a state-owned textile mill and established a GCEC-approved venture, Kabool Lanka
Pvt. Ltd., to manufacture fabric and garments for export. The CTMA charged that Kabool
obtained the plant at a highly concessional price, and said governinent’s permission for it to
sell 20% of output as substandard in year 1 and 10% thereafter, 'with customs duty payable
only on imported raw materials and not the value of the finished product, gave Kabool an
unfair competitive advantage over non-GCEC operators.

The writer is in no position to evaluate the complaint, but with any regime of fiscal and
trade concessions it is unavoidable that some established producers will regard the state as
having accorded unfair competitive advantage to new investors.
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APPENDIX A - AGENCIES AND BUSINESS ENTERPRISES INTERVIEWED

(Interviews conducted during the period 10-26 September, 1991)

Eaterprises
Conglomerates

Aitken-Spence & Co. Ltd.

Hayleys Limited
Beverages & processed meats

Ceylon Cold Stores Ltd.

Keells Food Products Ltd. (processed meats)

Pure Beverages Co. Ltd. (beverages)
Biscuits

Maliban Biscuits Manufactories Ltd.
Electric cables

Alucop Cables Ltd.

Kelani Cables Ltd.
Exercise books

(group of manufacturers gathered at Ministry of Industries)
Market Research

Survey Research Lanka (Pvt) Ltd.
Packaging

Amico Industries (Ceylon) Ltd.
Shoes

Bata Shoe Company of Ceylon Ltd.

D. Samson Industries Ltd.
Soap elc.

Agra Chemical Industries Ltd.

Harischandra Mills Ltd.

Lever Brothers

Shiek Industries (Pvt) Ltd.

Swadzshi Industiial Works Ltd.

Agencies
Central Bank of Ceylon
Ceylon Chamber of Commerce
Colombo Stock Exchange
Export Development Board
Fair Trading Commission
Federation of Chambers of Commerce & Industry of Sri Lanka
Industrialization Commission
Ministry of Industries
Ministry of Trade & Commerce, Department of Internal Trade
Securities & Exchange Commission of Sri Lanka
University of Sri Jayewardenepura, Faculty of Management Studies & Commerce
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APPENDIX B - SUMMARY O COMPETITION POLICY CASES BEFORE FAIR
TRADING COMMISSICN DURING JANUARY 1989-SEPTEMBER 1991

Year Class-
init- ifica-

iated tion'

Description

pre- ACP Building maintenance & janitorial services - Already before 1989 the FTC

1989

received one or more complaints alleging predatory pricing by the market
leader in this sector. The investigation was ‘‘recommenced’’ in 1989, with the
FTC publishing a notice of inquiry and inviting the public to submit evidence.
In July 1989 it requested the dominant firm to supply information relevant to
the investigation. The firm failed to respond, and the FTC sued to force
compliance. Court proceedings were underway as of September 1991.

1989 ACP Cigarette distribution - A retailer complained that a distributor of Ceylon

Tobacco Co. (CTC) products had imposed a conditional purchase on him, i.e.
supplying brand X only on condition that he purchase an equal quantity of
brand Y. CTC reported the distributor had misunderstood its instructions, and
the matter was settled to the complainant’s satisfaction.

1989 ACP Salt - Several retailers complained of a conditional selling practice by the

1989 Monop.

1989 Monop.

1989 Monop.

Salt Corporation (supplying bulk salt on condition that 20% additional volume
of packaged salt be purchased). The corporation admitted the practice but said

it was in transition to new marketing arrangements, whereby from 1990 bulk
salt would be sold only to *'registered industries’’ to ensure hygiene and

correct weights. The FTC report on the case concludes by referring the matter
to the Commissioner of Internal Trade on the ground any ongoing offense would
be ‘*a violation of the Consumer Protection /ct rather than of the FTC Act'’.

Toilet & laundry soap industry - The FTC published a notice of inquiry and
invited evidence as to whether the monopoly situation prevailing in this
industry was against the public interest. Subsequently three small competitors
of Lever Brothers (Ceylon) (LB), which accounts for 70-80% of the Sri Lanka
soap market, wrote alleging alleged anti-competitive practices by LB. They
complained about new LB investments to increase its market share still
further, and accused LB salesmen inter alia of affixing posters over those of
competitors. The investigation was concluded in 1990, the FTC noting LB's
dominant position but indicating there was no evidence that the firm *‘had
operated against the "public interest"’’ (quotation marks in source.)

Motor car batteries - A ‘‘preliminary inve.dgation’’ was initiated in 1989
and concluded in 1990. The FTC’s findine was identical to that in the Lever
Brothers case.

Aluminium foil & lining - Focus of this investigaticn was Acme Aluminium
Co., with a market share exceeeding 80%. FTC finding identical to car battery
case.

1* As classified by FTC: ACP = anti-competitive practice, Monop. = monopoly situation.
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1990 ACP

1990 ACP

1991 ACP

1991 Monop.
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Glass bottles - The Sri Lanka Pharmaceuticals Assoc. complained that Ceylon
Glass Co. (CGC), with a dominant position in the market, was responsible for a
shortage of glass bottles. The complaint also cited terms of payment, quality
and piice increases. The FTC accepted CGC'’s explanations, based on a surge in
demand, delay in start-up of production, and increased raw material and
production costs. CGC promised remedial measures in regard to quality.

Minimum tariff for containerized cargo - The FTC investigated imposition of
a minimum tariff by the Association of Container Terminal & Depot Operators
(ACTDO). From the 1990 annual report it appears that the investigation was
dropped once the FTC learned that the Ministry of Shipping had requested the
Dept. of Exchange Control to implement the ACTDO-proposed minimum tariff.
No justification is cited for the ministry’s request.

Gas cylinder distribution - Dealers of the Ceylon Gas Co. were accused by
competitors of tyiny, sales of cylinders, in whose importation the Gas Co. has
a monopoly, to sz2ies of gas cookers also distributed by the company. The FTC
*‘requested’’ (the term *‘ordered’’ is not used) the Gas Co. to instruct its
dealers to desist from the practice, and asked the Dept. of Internal Trade to
have its loca! inspectors follow up the maiter in the two districts where the
complaints originated.

Steel products disiribution - A hardware merchants’ association complained to
the FTC when the Ceylon Steel Corperation advertized a 10% trade discount for
dealers and cooperative societies buying at least 50 tons of rolled products

on condition that not less than 10% of the purchase comprise specified
processed goods (wire rods, nail wire, barbed wire, etc.) [This reporter was
told informally that the FTC regarded the complaint as more appropriately
handled by the Dept. of Internal Trade under the Consumer Protection Act.]

Animal feed industry - A poultry breeder is objecting to purchase of the Sri
Lanka Oils & Fats Corporation, a public corporation undergoing privatization,

-by Grain Elevators, a subsidiary of the multinational Prima, on the ground

1991 Monop.

1991 Monop.

that resulting monopolization will raise animal feed prices. A court in-
junction has suspended consummation of the sale pending an FTC inquiry. The
fact that the sale was approved by Cabinet makes FTC jurisdiction ambiguous.

Processed meats - Small producer of processed meats (Goldi) has complained
that takeover of Whittalls, owner of Ceylon Cold Stores, by Keells Food
Products will give Keells undue market power in this sector. An interim
injunction was obtained but then dissolved. The FTC has published a notice of

inquiry.

PVC cables - Kelani Cable: has complained that a hostile takeover of itself by
principals anc associates of Alucop Cables through purchases of stock,
toralling 35% thus far, will create undue market power in this sector. It
requested an FTC investigation and also sought an injunction, which was
granted, suspending all transactions in Kelani Cable shares."

I” Source: FTC Annual Reports of 1989 & 1991, and interviews by the author.
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APPENDIX C - NOTES ON FIVE CASES OF ACQUISITION INVOLVING
COMPANIES QUOTED ON COLOMBO STOCK EXCHANGE

Carson Cumberbatch & Co. (CCC). This company, an agency house operating in several

sectors including tea estate management, was taken over by a private Sri Lankan company,
the Sri Krishna Group, which bought 51% of its shores through the Stock Exchange. Some
CCC managers went to court. An out-of-court seitlement was reached whereby several
operations, including insurance, tea marketing and trave!l, were hived off to a separate
company or companies. Transactions stretched over three or four years up to late 1990.
Competition is reported to be vigorous in the sectors concerned, so no antitrust issues were
raised.

E.B. Creasey. This company is a distributor of imported products, including Cow & Gate. It

was taken over on the Stock Exchange by a U.S.-based pharmaceutical distributor, Muller &
Phipps, likewise a locally listed company. Again, no significant market concentration has
resulted.

Lankem. This market leader in pesticides and insecticides, which since 1984 also produces

paints, started out as a subsidiary of Shell Oil and was sold to a local private group upon
Shell's nationalization in the 1960s. In 1990 E.B. Creasy (i.e. Muller & Phipps) acquired a
controlling interest through transactions outside the Stock Exchange as part of a package deal
including transfer of some private companies. Lankem has thus joined a conglomerate, but
no evident impact on concentration in the agro-chemicals market has yet resulted.

Cevion Cold Stores. Controlling interest (56%) held by Whittalls Estates & Agencies. CCS is

second behind Pure Beverages (which has over 60%) in the market for aerated waters,
produces other foodstuffs including processed meats, where it i5 a distant second. Labor
disputes disrupted production, leading government to take control in December 1988. Share
transactions were suspended until August 1991. Meanwhile Keells Food Products, the market
leader .n processed meats (85-90%), has taken control of Whittalls, giving it close to a
monopoly in this sector and raising the issue of excess concertration (FTC has formally
launched an inquiry--see Appendix B). i’eells expresses intent to keep CSC's processed meat
business going as a separate operation. A number of interviewees supported Keells’ takeover
of inefficient CSC on the ground that it will enhance competition in the much larger
carbonated beverages sector.

Kelani Cables. Buying on the Stock Exchange, management and associates of Alucop Cables

quietly increased their total holding of Kelani sheres to a reported 35%. Management of
Kelani sought to withhold allotment under an April 1991 rights issue, precipitating the
current court case. Kelani claims that the relevant markets are divided as follows (see
following page):
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SHARES IN DOMESTIC MARKET FOR ELECTRICAL CABLES & ACCESSORIES
(excluding telecommunications cables)

M a r k e ¢t 68 h a r e (%)
Domestic producers
Subtotal
Dom. - ALUCOP ALUCOP/
PRODUCT Import tota) KCL _/CEI ACL KML RUHUNU GEM EPL CEI+KCL
PVC cable 0 100 40 15 30 10 5 S5
Enamelled winding wire 30 70 70 70
Electrical accessories 30 70 40 20 10 40
Electrical switchgear &
wiring accessories 100 0

Kelani also claims that ALUCOP/CEI’s linkage with the sole importers/distributors of
electrical switchgear and wiring accessories gives it additional market power, making the
average market share of an ALUCOP/CEI + KCL combinaticn still higher.
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APPENDIX D - INDIA’S MRTP ACT: PRINCIPAL TRANSACTIONSE DURING 1985

Part A - Actions of Dept. of Company Affairs, Ministry of industry

I. Registration of MATP Underiakings (Note A) “Large" [assetls = “Dominant’ Both
Rs.1b.+, but not fassels = “Domunant”
Transactions duting 1985: “Dominant’} Rs 10m. to 1b.] and “Large” Tota
1. Default notices issued to unregistered firms constdered by depantment
1o be potentially subject to the law 8t
2. Gross new registrations 244 1 245
3. Net cancellations of registration (arising mainty from five-fold 1.crease of
asset threshold in 1985) 256
Number of undertakings registered as of 12.31.85 1.563 60 59 1,682
Applications for registration pending as of 12.31.85 44
Il Registration o! Agreements Refating to Restrictive Trade Practice:  Registered during 1985 Registered at End of 1985 (cumulative) Pending
7129 34,670 613
Ill. Actions in Regard to Economic Concentration _ No. ¢! Proposals ...0f which: (percentages)
Disposed of during 1985  Approved  Rejected  Withdrawn Ruled Exempt
Section of MR1P Act '
21 - substantial expansion of existing undertakings 144 58% 19% % 14%
22 - establishment of new undertakings 332 55% 23% 12% 10%
21 - modification of previous orders under Sec 21 5 100¢.
22 - modiication of previous orders under Sec. 22 14 93¢ 7%
23(2) - mergers/amalgamations of existing undertakings " 91% 9%
2314) - takeovars 7 72% 28%
References to MRTP Commuss:on under Secs 21-23 0
25 - authorization for single person to hold m.ire than ten company directorships 0 (5 appl-cations recewved during 1985)
27 - references 1o MRTP Com 1o consider div -stiture orders (Note 8) (S
30 - share capia! transactions involving MRTP ungeriakings 187 51% 26°%¢ 23¢,

Pant B - Actions of MRTP Commussion - Transactions during 1985

References
Recened’ Cease
£nauiries angd Desist
Soznon 0f MRTF Act Instituted Order
3* - moncpohstic trade practices 1
Otrer provisions regarding monopolistic trade praci.ces 1
10ia+ - restnictive trade practices case originating frem
{n complaint by trage or consumers asses or 25+ consumers 4
(n) reference from central or state gov't 0
(m) apphcations liled by Dept of Compan, Afairs 16 5
(wv) “Commission’s own krovledge or intormation’ 113 4
36181~ unfar trade practices. case onginating from-
*(3) compiaint by trade or consumers’ assoc 0f 25+ consumers 13
(b} reference from central or State gov't. 0
(c) applications filed by Dept. of Company Afairs 0
(d) “Corm:mission’s ow/n knowledge or information” 83
Notes

Reports Submitted/Enquiries Disposed of:

Consent Order
or "Unoentak-
ing Acrepled”

29

Enquiry
Closed

28
{Note C)

19
57

.

Cases
pending
aten;
o1 196:

(SR

Note & - An "MRTP undertaking is any firm or interconnected group of firms wilh total assets of not fess than Rs.1 billion (equivalent to U.S. $81 million at the
average official exchange rate in 1985). or any "dom:nant’ firm or interconnected group of firms with assets of not less than Rs. 10 miliion (= U.S. $0.8 million}

Note B - Few transactions take place under this section. No references were made in 1985 and no cases were pending as of year-end. A single case of a textile

mill. on GOI appeal to the courts since 1974, was fin: ily dismissed during 1985.

Note C - One of the twenty-eight cases was referre:- t0 the police and another is described as having been “rejected.”

Source: Min. of Industry, Dept. of Company Affairs, 15th Aiinual Report on Execution of

MRTP Act (New Delhi, 1987). Summarized in C. Gray, *‘Antitrust as a Component of

Policy Reform: What Relevance for Eccnomic Development™, p. 414, in D.H. Perkins & M.

Roemer (ed.), Reforming Economic Systems in Developing Countries, Harvard,

Cambridge, 1991.
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APPENDIX E - REGULATORY ACTIONS OF KOREA'’S FAIR TRADE
COMMISSION, 1981-1990

Law Enforcement Activities

— From 1981 1o the end of 1990, the Commission has taken as many as
4,804 corrective measures. In 1890 alone, 389 corrective measures

were taken.

— Siatistics show that the majority are warnings, correction orders, and
recommendations for cc recuon. Warnings have been issued in up 10
3,448 cases over a ten year period. Most of them have been employed

agains: delaved reports, or as an early warning against possible viol-

ations.
{Type of corrective Measures(’81~'90))
(Number)
;o . v . N
| Neassure o CorectionRemmerl |
om0 CompizintSurcharze. | . iWarning: Total |
i Cizssifization ™~ | . Orcer ua-sz:::r' i ;
. | |
! : ' ' [ ' :
+ ~buses of Marker - 1= 732 I 12|
| . . .. ! ' M ' '
l Deminzting Positicn i | | | !
| | !
{hezrgers & Acoulsitions, 1 P = 2 - 1 302 305 !
i Cepital Invesimen: 1 1 1 = 12 4 b 42 60 !
i : i i ; !
1 eguizions - ' t :
Coliaborative Activites] — 1 1 i1 2 | 28 65
: : i :
Srehidited Antivies of A e g5 ! 30 | 60 179
o o ! ;
iracs ~ssociations | i ' i
! |
| : :
Unizir Trzge Frecuces |17 - 617 463 ,1.465 2.562
\ . | i
Imemziional Agresmen:s - | = i - I 42 J 1,549 1,581
| o= =
Total 23 | 1 Vo735 | 597 |3448 |[4.804

Source: Fair Trade Commission, Government of Korea, *‘Monopoly Regulation and Fair Trade in
Korea'’, 1991, Seoul.
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APPF.NIiD( F - CLIGOPOLY IN MOROCCAN & U.S. INDUSTRY

Range of Four-Firm
Concentration Ratios

80-100%
60-79%
40-59%
20-39%
0-19%

Total

Distribution of Fffu&irm COncenlr;liEn Rali;sn fn Moroc;an a;d
U.S. Manutacturing

45
21
19
N

2

98

22
55
118
169
87

451

Number of Industries
Morocco Us.

46%
21%
19%
1%

2%

100°¢

% of All Industries

Moiacco U.s.

4.9%
12.2%
26.2%
37.5%
19.3%

100%

% of Total Output”
Morocco Uus.
33.7% 8.9%
249%  13.9%
18.3%  20.5%
16.2%  33.9%
6.9% 22.8%
100%¢ 100%

* Measure of output is sales in Morocco, value added in United States.

Sources: U.S. - L. G. Reynolds. Microecoriomics - Third Edition. Irwin. 1979, 212. based
on U.S. Bureau of the Census. Census of Manufactures, 1972. Special Report Series:
Concentration Ratics in Manufacturing.

Morocco - analysis ot 1986 Inaustrial Survey. T. Mounsif and C. Gray

Sna-s of manutacturing output in e2ch CR4 range

0%
. Morocce
30%¢ - Us .
. -
20‘»: b j
:'f& " iy -4
105, - <3 5 X for
. Lo, . " — Mgl
Sy o 3 <
i e AT B
R oo v q St
e 5k ] o Mol
o w2 =z G2 sy
0 naie T . :'J ~eos N
4 —
0.2 0.4 0.6 08 1

Upper limits of CR4 quintites

Explanation: an industrial branch’s four-firm concentration ratio (CR4) is the proportion of sales (Morocco)

Sour/

or value added (U.S.) accounted for by the branch’s four largest firms. For example, the 40-59%
range of CR4s comprises all industrial branches such that between 40 and 59% of sales/value added
is accounted for by the four largest firms.

Going from left to right in the graph, one moves from industries with I w CR4s--the four
largest firms account for a relatively small share of total branch output--to those with high ratios.
The bars above 1 represent the proportion of aggregate industrial output (in all branches) occurring
in highly concentrated industries, i.e. those with CR4s between 80 and 100%. The table and graph
show that Moroccan industry = much more concentrated than U.S. industry--about one-third of U.S.
industrial output occurs in branches with CR4s between 20 and 39%, but branches with CR4s aboe
39% account for successively Ic wer shares of output. The converse is true for Morocco.

C. Gray, “‘Antitrust as a Component of Policy Reform: What Relevance for Economic
Development™, p. 414, in D.H. Perkins & M. Roemer (ed.), Reforming Economic Systems in
Developing Countries, Harvard, Cambridge, 1991.
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APPENDIX G - PROPOSAL FOR THE FAIR TRADING COMMISSION TO CIRCULATE
COMPARATIVE DATA ON PHARMACEUTICAL PRICES

The Fair Trading Commission authorizes changes in posted prices of pharmaceuticals, at importer’s
for ex-factory], wholesale and retail levels, on the basis of importers’ and local manufacturers’ submissions
of revised cost data. Since FTC computer files contain each product’s authorized retail price at any given
moinent, it would be feasible for the Commission, in collaboratio: with the health authorities, to prepare a
periodic report, say quarterly or semiannual, comparing the unit cost at retail of competing products in each
major therapeutic category per 24-hour course of treatment as recommended for an average patient.

Such reports are prepared in several industrial countries, either by the health ministry itself or by a
private agency. For example in France it is done by the ministry, in Germany by a private agency with the
title *Pharmaceutical information Service’. The reports are circulated to health providers who prescribe
medicines, in order to heighten their awareness of relative costs of alternat‘ve products to their patients or
the larters’ insurers. Doubtless manufacturers and distributors also study the report closely. Private
individuals who want to ensure that their prescriber is pursuing the least expensive reliable option can also
obtain the reports. The authorities in several countries believe that this improvement in the flow of market
iriormation has enhanced competition in the pharmaceutical sector.

Page 30 following reproduces a sheet from a recent issue of the German publication. Page 31 depicts
a Lotus 1-2-3 spreadsheet designed to provide similar information for Sri Lanka. The horizontal bar-grph at
the right end of each line illustrates clearly the comparative unit costs of the alternative products. It is
generated automatically by a command imbedded in the spreadsheet.

The proposed spreadsheet was furnished to FTC management, which expressed interest in examining
the feasibility f such an exercise in consultation with the Ministry of Health.



Extract from German publication
(Pharmaceutical Information Service, Price Summary)

30

rzneimi

! Inform

PREISOBERSICHT ORALE NEUROLEPTIKA/V.D
bazogen au’ die Kosten der peringsten Gblichen Tagesdosis'
Wirksubstanz Handetsname Handsistorm ":" Reston/ - Graphiche Darsreliung
Dosnisrungidereieh dor To- Herstelier :D?: :2:‘. der Preusverhbitnisse
9e008eN In Mg Do BMDU- Topos:
sner Therson deon
mM !
1. Drogess, Kapsain, Toblenien
A. Schwache Neurolsptiks
8! Phenothiazine und Derivare
Promazin PROTACTYL 25 mg 50 D:g.2u 25 iy 8.53 0,38 —
52200 myg ! Wynr 500 Drg.2u 25 mg 62,10 025 nam
PROTACTYL 50 mg 50 Drg.2u 50 mg 16,99 0,34 Ld
Wynh 500 Drg.2u 50 mg 10246 0,20 o
PROTALCTYL 100 mg 50 Drg.2u 100 mg 31,49 ON -
Wyer 500 Drg.zu 100 mg 201,44 0,20 -
Prometnazin ATOSI. 20 Drg.2u 25 mg 4,80 048 =mww
50-150 mg A Bave 50 Drg. 20 25mg 10.75 044 wem
250 Drg 26 25 mg 46,32 037 -—
Lsevomepromazin NEURULIL 25mg 20 Tbi zu 25 mg 711 0N aunm—
50-200 mg Bave: 50 Tvl. 2u 25 mg 16.17 0,65 -
A 250 Tot. 2u 25 mg 6352 0,51 ewme
NEUROCIL 100 mg 50 To! zv 100 mg 45,21 045 e
Baver 250 Tbi. 2u 100 mg 182,88 037 w=m
Thoricain MELLERETTEN 20 Drg.2u 10 mg 377 093 S
50.200 mg A Sanco: 50 Drg 20 10 mg 8,20 082  eomwme—
250 Drg.2u 10 g 32,05 0,64 s
MELLE2IL 50 Drg zu 25 mg 10,27 0.4% -
Senac: 250 Drg 2u 25 mg 38,24 0.0V -
MELLERIL RETARD 30 30 Tpi.2u 30 Mg 1529 0.74 ——
Sancs: 100 To: 2u 30 mg 36.47 0.69 ———
500 Tot. zu 30 mg 15068 0,50  mmms
NMELLERIL 100 mg 20 Drg 20 100 mg 14,68 0.37 [+ ]
Sanoci 50 Drg.2u 100 mg 32,16 0.32 -0
250 Drg 2u 100 mg 113,70 0,23 =
MELLERIL RETARD 200 10 Tol. 2u 200 mg 14,03 0,35 -
N Senoc: 50 Tol zu 200 mg 5564 028 omm
250 Tor. zu 200 mg 213,60 0.21 -
Sulorganin INOF AL 20 Drg 2u 50 mg 14,34 0,72 e=mmew
50-150 mg A Sanocs 100 Drg.2u 50 mg 55,66 0,56
500 Drg 2u 50 mg 231,25 0,46 [
Protnipenayl! DOMINAL 50 Drg.2u 20 mg 11,36 0,45  wommm
40-200 mg A oMo 250 Drg.2u 20 mg 4310 03¢
DOMINAL FORTE 40 mg 20 D1g zu 40 mg 597 030 ==
Homourg 50 Drg.20 40 mg 1273 0.25 -
250 Drg.20 40 mg 4936 020 =
DOMINAL FORTE 80 mg 50 To1. 2u 80 mg 1511 0,15 ==
Hompurg 250 Tol 2u 80 mp 66,30 0,12 L]
Chlorprothixen TARACTAN 5 mg 50 Drg.2u 5 mg 4,92 0,88 ———
50-150 mg Roche 250 Drg.2u 5 mg 22,96 092 Cassm—
TARACTAN 15mg 50 Drg 2u 15 mg 7,81 052 eum
Rocne 250 Drg zu 15 mg 3423 046 =omm
TARACTAN 50 mg 50 Drg.2u 50 mg 18,57 037 -—
Roche 250 Drg.2u 50 mg 77,02 0,21 -
TRUXALETTEN 50 Drg.2u 5 mg 6.99 1,40 sseE——"
Tropon
TRUXAL 15 mg 50 Drg.zu 156 mg 875 0,58 Swmm—
Tropon 250 Drg.2u 15 mg 37,23 050  wom=
TRUXAL 50 mg B0 Drg 2u S0 mg 20.71 0.41 -—
Tropon 250 Drg.2u 50 mg 87,16 0,35 ===
1 Angaben 0es Dot--1ungibereiches Das smbuiante’ Therape noch HEINRICH, K (Psychwirache Kimik oer Universitt Dusselgort:,

Deutsche Apotheser 2eitung 41 11976, 1617-1623

24N
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Proposed spreadsheet format for Sri Lanka comparative pharmaceutical price data base

VONOVSWN -

10

TC

TC

SAMPLE
B C D
DEMOCRATIC SOCIALIST REPUBLIC OF SRI LANKA
TABLE .. - Comparative treatment costs

Date of Price Order

E

(DRAF T)

F G

H

I

J

L

M

— FAIR TRADING COMMISSION - PHARHACEUTICAL PRICES DATA BASE

in effect:

NAME OF THERAPEUTIC Code G ENE R I C NAME
CATEGORY (TC); TC/
RODU BRAND NAME MFR Name N° Un. FORM
AAAXRKKXKXXKXXAXXKKK XXX
AAXKAXXXXAKXAAAKRKEX XX XAXAXXXXXXXXXXXXXXX 20 mg pill
AXAXRAXXAXAKAKXAXKK XX XAAXXXKXXXXXXXXXXXXX 10 mg pill
AXXXKAXLXXKXKXKXKXKXX XX XXXXXAXXXXXXXXXXXXX 5 mg pill
AAXKXAXNXKXXXAAKLXKXXK XX HAXXXXXXAXXXAXXXXXX 25 mg pill
AAXAXAXKXKXAXFAAXAXAK XX AAXXXXXXXXKAXXXXAXXX 30 mg pill
AAXXXXXARXXXXXXXXXXK  HAKX
AXAXAXKAKKZAXXAAXKKXK XX XXXXXXXXXXXXXXXXXXX 20 mg pill
AAAXAXKAXKAARKAXKAKXK AKX  KAXXAXKXXXXAXXAXXKXX 10 mg pill
etc. etc.
Example: Lotus 1-2~-3 formula for L11: (J11/I11)*K11l, format 2
Lotus 1-2-3 formula for Mll: (J11/111)*K11*5, format

XX/XXX/1991
P A C K
Iype  N°
pkg 30
pkg 50
pkg 25
pkg 10
rkg 30
i'kg 30
pkg 50
decimals
+/-

MAX.

41.25
52.60
28.45
15.85
45.35

41.25
52.60

AVER-
RETAIL AGE
PRICE DOSE

(Rg) {24 h) {Rs)

=WHNN

NN

AVG. TREATMENT COST (24 HOURS)

2.75
2.10
4.55
4.76
1.51

Graph

R Ry

+Httd bttt

FHEt bttt ettt bbbttt
LA S B T Y Sy
+Htttet

+H+tt+t+++++ 4+
+++t+t+++++





