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EXECUTIVE SUMMARY

The d~velopment of an appropriate regulatory framework to
govern and facilitate the development of a country's financial
markets is in turn part of broader effort to provide an
environment for private sector business growth.

The process involves not only the creation of the right
enactments to balance pUblic and private interests but as
well the removal of legal impediments to the efficient
clearing of transactions and contractual relationships.

The appropriate regulatory environment is an important point
of departure in economic ~eform. It can however be defeated
by poor administrators, c~~ersome bureaucracies and political
interference that is unpredictable and unaccountable.

This assessment looks at the regu.. ,.. tlJry framework of The
Gambia with a focus on the enactments of particUlar
application to the financial sector. It begins with a
description of the sources of laws that bind Gambian decision
makers. The complexity of the legal system in The Gambia is
unique and apparently, nowhere is it described in writing.

The approach taken in the assessment is to identify certain of
the policy objectives and issues confronting Gambian decision
makers in economic reform and evaluate whatever legislation is
in place or should· be in place to accomplish the policy
objective. In addition a review of the judicial process (the
jUdiciary as well as the courts) and the administration of
justice is included. These are the institutional components
necessary to operationalize legislation. The policy issues
that frame the assessment are:

(i) the lack of long term debt financing instruments;
(ii) the development of a capital market;
(iii)competition in the banking industry;
(iv) creditor's rights;
(v) the investmen't climate; and
(vi) small business incentives.

Within each of these broad policy areas, sub-themes are
developed.

Overall, there is a need to take a long term approuch and to '
look beyond ERP, current problems and the constraints of the
small Gambian economy and to provide a policy framework to
create the conditions to anticipate and facilitate broader and
deeper economic growth.
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PREPACE

The impact of the legal and regulatory framework within which
structural adju~tment and economic recovery occurs is
increasingly recognized as a significant component of the
growth of th~ financial markets and the private sector.

Beginning in 1985, the Government of The Gambia (GOTG)
successfully undertook an Economic Recovery Program (ERP).
Under the ERP, Gross Domestic Product has grown about 5% a
year, inflation has been brought down to 8% from highs of 70%
in the early 1980's and the Dalasi which was allowed to float
has now stabilized. The challenge is now to move from recovery
to growth. To do so, The Gambi.a will need to attract foreign
investment, encourage and mobilize increased savings and
investment and improve the allocation of capital resources.

USAID/Gambia's sectoral assistance prog4amme is in a position
to assist the growth of the financial sector and the private
sector through the modernization and development of the
mechanisms and financial vehicles necessary for a strong
business sector.

The purpose of this assessment of the legal/regulatory
framework of the Gambian financial sector is ·to identify legal
constraints on the expansion and.strengthening of the finan
cial sector as well as assess the adequacy of the existing
regulatory framework to support modern financial processes and
to provide an operational framework of recommended reforms of
practical use to guide GOTG and USAID policy planning.
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SUMMARY OF RECOMMBHDATIONS AND CONCLUSIONS

1. The Judiciary

(i) Create a Small Claims Court to relieve delays in the
administration of. civil claims in the Supreme Court and limit
the rights of civil appeals to the Supreme Court below a
certain amount. Alternatively, increase the monetary jurisdic
tion of First Class Magistrates to enable them to hear a wider
number of civil claims.

(ii) Limit the original jurisdiction of the Supreme court with
respect to civil cases by a minimum monetary amount.

(iii) Fill the two vacancies on the Supreme Court so that it
is brought up to its full complement.

(iv) Provi~e technical assistance in the form of equipment
such as computers, equipment for cour·t reporters and copiers
to the Registrar of the Supreme Court who is responsible for
preparing transcripts and other documentation for trial and
for appeals. Technical assistance should also include short
term training for court reporters on new equipment. This ~ill

facilitate speedier handling of civil claims.

2. Legal Profession

(i) Provide technical assistance to the Ministry of Justice
and the Law Reform commission so that they can play a coor
dinating role in drafting the recommended amendments and new
legislation recommended to improve the efficiency of the
operations of the financial markets and the growth of the
private sector. In part this represents (a) contribution
simply in terms of new research materials and computers which
are not currently available in either the Minist~J of Justice
or the Law Reform Commission. (b) Technical assistance to the
legal profession should also take the form of technical ad
visors as well as training for members of the Bar in any new
legislation introduced. In the absence of a legal academic
community, external assistance is necessary to provide the
profession with opportunities for advanced legal education and
specialized training in law reform developments and innova
tions in commercial law areas.

3.Lack of Term Lending

(i) Undertake discussions with the Centr.al Bank to encourage
the creation of varying maturities for the paper it issues. In
particular, the feasibility of 180 day Treasury Bills should

,..
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be examined.

(ii) Conduct a study into the modalities necessary to encoura
ge the creation of a leasing industry as a longer term financ
ing vehicle for business. This should include the enactment of
appropriate hire-purchase/leasing legislation. In addition,
amend the Financial Institutions Act to permit financial
institutions to enter the leasing field.

4. Towards' Capital Market Development

(i) Undertake a complete overhaul of the Companies Act to
facilitate among other things a regulatory framework to govern
the issuance of securities and the trade in securities. A new
Act would provide meaningful protection to shareholders by way
of full disclosure provisions and minority shareholders
rights. This could form part of a new Corporations Act or a
separate Securities Act. New legislation should govern not
only the pUblic issuance of shares but also anticipate the
development of a private placement market.

(ii) Undertake the creation of a statutory body to govern
accounting practices and in particular establish uniform
accounting and aUditing procedures.

(iii) As part of the privatization programme under the ERP and
in the interest of encouraging a broad learning impact from'
privatization, USAID could develop a revo1'ving loan fund and
partial guarantee to support share purchases by small invest
ors. Participants would include the shareholder, a commercial
bank and USAID. The shareholder would pay 25% of the price
and pledge the shares as collateral. AID and the Bank would
share the remaining risk. The loan fund portion might contain
a discount on interest below prime for a period to stimulate
interest in equities.

(iv) Further encourage the wide distribution of shares in the
privatization programme through requlatJ.ons on share purchases
that limit the percentage of individual holdings, that include
wide distribution rules and that require stock splits before
offering to reduce the price.

(v) On a 12-24 month pilot basis, assist NIB to provide a
facility for ths trade in available shares, that would provide
a learning forum for both NIB and potp-ntia1 shareholders on
the buying and selling of securities. The facility could .
consist of a large blackboard publicly displayed that listed
offers to bUy and sell at reserved prices. Trades would take
place once a week in the form of an auction. The weekly auc
tion could include 1-hour workshops on buying and selling
securities, offered by lawyers, expatriates and others fnmi1i
ar with stock market issues. The pilot effort could be monito-
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red to determine the level of activity and to identify the
potential problems of a second stage, more sophisticated
programme.

(vi) Investigate tax reform that woul~ go beyond tax neutrali
ty in the treatment of debt and equity holdings to a tax bias
in favour of equities to encourage the development of a market
in securities. Consideration could be given to capital gains
exemptions on 'initial public offerings and differential tax
treatment as between private and pUblic companies. '

5. competition in the Banki.ng Sector

(i) In considering applications under the Financial Institu
tions Act for licensing as a Bank, the Central Bank should
include in its assessment, the applicants' plans for the
provision of creative approaches to mobilize rural savings.
USAID could assist a bank such as GCDB to introduce mobile
banking to the rural areas on a pilot basis that tests the
savings potential of three pre-determined areas.

(ii) In the absence of development banking type facilities, a
partial and declining guarantee fund could be offered by the
GOTG in partnership with the commercial banks to support
financing to projects in priority sectors of the economy. The
commercial aspects of the projects would be screened by the
commercial banks to ensure decisions were based on project
viability alone. The impact on the Treasury would be nominal.

(iii) Encourage the plans of the GOTG towards the provision of
long term leases Of 99 years and away from the 21 year lease
to encourage bank acceptance of leases as adequate collateral.
The proposed legislation is currently in draft Bill form.
Technical assistance will be required to assist with the
development of an appropriate registry to ensure lender con
fidence in the leaseholds. Technical assistance should also be
considered to take the opportunity offered by land reform to
proactively go out and begin the registration process for all
leasehold land. Incentives could be offered for voluntary
registration by converting existing short term leases that are
registered into long term leases.

(iv) Investigate expanding the role of SSHFC in mobilizing
savings by enabling it to take term deposits with rights of
withdraw1 but not cheque writing privileges for its
depositors.

6. Creditors' Rights

(i) Provide technical assistance to the Registrar General,
Ministry of JURtice, that would undertake a complete review
and design of an efficiently operating and secure registry
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system for all interests in real and personal property and
intangibles. Included in the technical assistance would be a
review of the required statutory amendments of the various
pieces of legislation that governs commerci~l transactions in
The Gambia. This should be undertaken at the same time as the
review of the companies Act and the proposed Commercial Code.

(ii) Provide technical assistance to the Sheriff's office in
the form of computers to create a register of writs of FiFa
that would permit a tracking system on efforts at returning
the writ and that would provide a tickler system for follow
up. The technical assistance should include professional
training for the two bailiffs in jUdicial process and debt
recovery.

7. Investment Climate

(i) Encourage a change in tone in the Development Act from one
of registering,screening,monitoring and enforcement to one of
investment promotion. This could be accomplished by streamlin
ing the process, by ministerial policy directives and by
bringing full responsibility for the Act under the Ministry of
Finance to eliminate conflicting and duplicative efforts.

(ii) Create a fast track process in the Development Act for
small investors (under 01 million) that would allow the final
decision to be in the Minister on the recommendation of staff.
Confidence in the process would be maintained through a repor
ting requirement on ~he Minister to Cabinet and pUblication of
approvals in the Gazette.

(iii) Clarify the statutory authority of the Minister of
Finance for duty waivers and temporary duty waivers under the
Customs Act.

(iv) At the end of 1990 when more experience has been gained
with the Sales Act,review the language and practice under the
Customs Act, Sales Act and Development Act for consistency of
treatment for importers and domestic manufacturers. This will
likely require amendments to the Sales Act to include Develop
ment Certificate holders under the Development Act.

(v) Undertake a study over the next 12-24 months on the in
vestment benefits that have accrued against losses in govern
ment revenue for incentives granted under the Development Act
and the Finance Minister's grant of duty waivers under the
Customs Act.

(vi) Encourage the passage of "Good Government" legislation
that would comprise a Code of Conduct for civil servants,
backed up by sanctions that would be posted in all pUblic
places and government offices. The Good Government package •
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could include over time disclosure of assets by Ministers.
While not expected to·be a perfect record, it would encourage
the development of a new culture of what constitutes accep
table behaviour by government officials.

(vii) Review the Industrial Property Act and in particular
encourage amendments to: (a) provide for the confidentiality
of the registration process; (b) ensure the security of the
owner's right in the technology safe from Ministerial discre
tion to expropriate in the national interest; (c) eliminate
any right of the Minister to interfere in the normal bounds of
freedom of the Party's to contractually arrange their
relationship in the licensing agreement; (d) provide the
licensor the right to have any dispute with government sub
mitted to arbitration domestica~ly or internationally.

8. Small Business Incentive Policy

(i) Encourage amendments to the Tax Act that would provide for
tax incentives for small businesses in the first three years
of operation. This will foster small business development and
encourage the formalization of business operations.

9. other Legislative Issues

(i) Provide assistance to the Central Bank to assist in their
efforts now underway to review and update the provisions of
the Financial Institutions Act(F.I.A.) and in particular the
Central Bank's supervisory jurisdiction, licensing require
ments for entry of new Banks and its prudential jurisdiction
over existing banks. Reform of the F.I.A. should also an
ticipate and encourage banks to enter into a wider range of
financial activities such as factoring and leasing.

(ii) Provide technical assistance to the Ministry of Justice
to undertake drafting of a Bankruptcy Act that would clearly
delineate creditors priorities in the event of bankruptcy.
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CHAPTER 1 - INTRODUCTION

1. The purpose of this legal assessment is to develop a mean
ingful framework to assist in the analysis of the role the
legal system can play in supporting and facilitating the
modernization, expansion and deepening of the financial sector
in The Gambia.

2. This Report is based on a review ~f relevant materials on
The Gambia written by the International Monetary Fund, World
Bank and other specialists in addition to secondary works
written by African specialists and international organiza
tions. (Annex 1 - Selected Bibliography) Legislation affect
ing the workings of the financial sector was reviewed and dis
cussed with Gambians. (Annex 2 - List of Legislation Reviewed)
Interviews were conducted in Washington, Toronto and ottawa
prior to the field mission. Interviews in The Gambia were
conducted with a wide spectrum of individuals and organiza
tions. (Annex 3 - List of Persons Consulted)

3. Rather than duplicate other efforts that have been con
tracted by USAID and others who have examined issues concern~·

ing the Development Act, the Business Registration Act, the
sale of securities, etc. this Assessment focuses on issues not
yet considered and provides additional'perspectives and sup
plementary sug£~stions for regulatory reform in those areas
where studies have been undertaken. ~his Report is also
designed to complement the work of the three person Deloitte &
Touche team of consultants who focused on the banking sector
and taxation issues. (See Report of May, 1990" by Deloitte &
Touche)

4. The contents of the Report include:

Ca) an economic overview with a particular focus on the in
digenous small business sector;

(b) an overview of the legal and jUdicial system including
the various sources of Gambian law and the court system;

(c) a discussion of issues identified that lend themselves
to regulatory solutions;

(d) an identification of policy options available for USAID
to encourage the growth of the financial sector.
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5. While there are many areas of Gambian law that are in need
of reform, the focus was limited to those aspects of
particular significance to the financial markets and the
growth of the private sector.

6. Certain assumptions underlie the focus and the approach
taken in preparing this Assessment:

(i) Grant support from external donors is currently budgeted
at 9% of GDP (1989-90). Grant programMes and Official Develop
ment Assistance in general are either declining or at least
not keeping pace with inflation. It is essential that The
Gambia positions itself to compete successfully for foreign
direct investment.

(ii) In the face of continued high real interest rates, the
availability of term lending in The Gambia will continue to be
a problem without supporting measures to minimize lender and
borrower risk.

(iii) A healthy financial sector requires a variety of
financial products for both savings and financing.The Gambia
lacks both institutional financial intermediaries as well as
financial mechanisms to move national savings into invest
ments.

(iv) All of the productive forces of The Gambia need to be
fUlly mobilized and utilized. This means freeing Up and
liberalizing the productive potential of Gambian women and
rural dwellers in general, who have not had adequate access to
credit and training in representative numbers.

(v) Policy initiatives encouraged and supported by USAID
must be consistent with the general thrust of the Economic
Recovery Programme (ERP) and in particular continue the non
interventionist role in the market of the GOTG.

•
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CHAPTER 2 - ECONOMIC OVERVIEW

fu.. Macroeconomic Characteristics

7. While The Gambia has enjoyed annual growth in Gross Domes
tic Product(GDP) over the last three years of over 5%, average
population growth per annum has continued at 3.4% per annum,
allowing for only modest increases in per capita GDP. The
Economic Recovery Programme (ERP) has been successful in
stabilizing the Dalasi, moving inflation down to a manageable
level of 8% from 70% and generally with setting the stage for
a shift in focus from recovery to a forward strategy of
growth. The challenges facing private sector development in
The Gambia however, remain significant.

8. with a popUlation of approximately 800;000 and per capita
income of US$230, The Gambia ;,s one of the smallest and
poorest countries in Africa. with no known miner:il resources*
and a limited production base, the principal manUfacturing
activity is groundnut production. Fishing resources are under
exploited and processing is limited. ~~out two-thirds of the
popUlation are' engaged in agriculture (mainly groundnuts,
millet, sorghum and rice) and lives~ock raising which together
constitute about 30% of GOP. About one-third of the country's
food is imported, all of· its fuel and capital goods and most
other manufactured products. Exports include small amounts of
fish, skins, cotton, fruits and vegetables and ground nuts
which alone account for over 85-90% of domestic exports. It is
aqainst this formidable background that planning for the
growth of the financial markets must take place.

B. Small-Medium Enterprise Sector**

9. Small - Medium Enterprises (SME'S) dominate the private
sector and account for 50% of GDP. (SME is here meant to
include enterprises with net assets less than u.s. $400,000.)

'As such they represent a strong opportunity for future con
tributions to private sector growth within the appropriate
regulatory environment. While data on the SME sector is poor,
it is estimated that there are 9,400 formal sector SME's with
between 5-50 employees in the manufacturing(especially food
processing), horticulture, poultry, tourist, construction,
trucking, trade and services sector. ManUfacturing SME's

* In fact it has 'been reported that Petro Canada International
Development corporation has found commercially productive
reserves in The Gambia.

**A fuller description of the SME sector can be found in the
Staff Appraisal Report on The Gambian Enterprise Development
project of the World Bank. (1988)

•
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contribute about 7% to GOP. About 500 8ME (wholesale and
retail) establishments employ 2,000 workers and contributed
20% to GDP in 1986, while repair, personal and bus services
made up another 20%. The growth of the tourism industry repre
sents important backward linkages for 8ME's particularly in
the food processing and artisanal sector. 8ME's handle about
60% of the total fish catch in The Gambia with the balance
controlled by 8 industrial fishing companies. Employment
surveys indicate that 8ME's account for over 32% of formal
sector employment. (The informal sector accounts for about 15%
of the labour force in urban areas).

10. Women are strongly represented in the informal sector and
in particular in sub-sectors of the formal 8ME sector. Women
dominate in fish processing, bati.k making, weaving, grain
milling as well as services. Almost half of the population
active in agricUlture are women and about 60% of rural women
are farmers in their own right. Two out of the three commer
cial banks have indicated that women make up less than 10% of
their borrowers. .

11. While various inputs are required to assist the 8ME sec
tor, their transition to full formal sector participation will
be facilitated through simplification of the regulations
governing business formation and registration and through the
provision of an incentive framework targeted at the 8ME sec
tor. (para.78)
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CHAPTER 3 -, OVERVIEW OF THE LEGAL SYSTEH IN THE GAMBIA

A. Background

12. A former British colony, internal self-government was
attained in 1963 and independence in 1965 as a parliamentary
democracy • In 1970 The Gambia became a mUlti-party Republic
while maintaining its Commonwealth membership and linkages. As
a result of a variety of factors The Gambian legal system has
evolved into a relatively complex judicial system. It should
be noted that because of the lack of any legal academic com
munity in The Gambia there has been nothing written on the
Gambian jUdicial system and this overview was prepared from
conversations with the legal bar in The Gambia following a
review of the statutes.

13. There exist in The Gambia at le~st three systems of law:
the received English law contained in the Law of England
(Application) Act, laws enacted by the Gambian Parliament post
independence and Islamic Law which is given limited SUbject
matter jurisdiction under the Mohammedan Law Recognition Act.
In addition customary law is given st~tutory recognition.
The system is further complicated by the retention of rights
of appeal to the Judicial Committee of the Privy council in
the U.K. An appeal as of right lies to the Privy council in
any civil or criminal case, where for example, the matter in
dispute has a value of 05,000 or more. Other
grounds of appeal also exist. (~bout 5. cases a year are ap
pealeq from the Gambian Court of Appeal to the Privy Council.)

14. In order to understand the legal system that impacts the
domestic and foreign investor attempting to establish a busi
ness, enter into commercial transactions,acquire land, secure
interests, or collect debts, it is necessary to understand the
relative precedent of the various legal systems that govern
business activity.

(1) The Constitution of the Republic of the Gambia (1970)

118. SUbject to the provisions of
this Chapter, the Act of Parliament
of the United Kingdom entitled The
Gambia Independence Act, 1964 and The
Gambia Independence Order, 1965
(hereinafter referred to as "the ex-
ist~ng Order ll ) are hereby repealed.

119. (1) The existing 'laws shall
continue to be the law of The Gambia
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(5; For the purposes of this section,
the expression "existing law" means
any Act, law, rule regulation, order
or other instrument made in pursuance
of (or continuing in operation under)
the existing Order and having effect
as part of the law of The Gambia or
of any part thereof immediately befo
re the commencement of this Constitu
tion or any Act of the Parliament of
th~ united Kingdom or Order of her
Majesty in Council so having effect.

While s.118 repeals The Gambia Independence Act,1964, chapter
93 and The Gambia Independence order,1965,No. 135, a 1981
pUblication of the Ministry of Justice listing statutes in
force lists both of these statutes. It is incumbent on the
legal practitioner to examine these statutes due to s.119
which effectively sustains the applicability of their provisi
ons. The effect of s.119 is to bring forward the provisions of
all of the following as part of the legislative system of The
Gambia. They in turn incorporate by reference numerous statu
tory provisions both those of the U.K. pre-1888 and those
enacted by the U.K. government during the Colonial period as
well as the prevailing common law, principles of equity and
jUdicial precedent. Two Acts in particular are significant:

(a) Law of England (Application) Act, CAP. 104, An Act to
declare how far the law of England shall be in force in The
Gambia and how to.reform the Common Law so applied in certain
respects.

LAW OF ENGLAND (APPLICATION)ACT

2. SUbject to the provisions of this
and any other Ordinance, the common law,
the doctrines of equity, and the statutes
of general application in force in England on the
1st November, 1888, shall be in force in the Gam
bia.
3. (1) All Acts of Parliament
declared to extend or apply to the
Gambia shall be in force so far only
as the limits of the local jurisdic
tion and local circumstanc~s permit
and subject to any existing or future
local Ordinance.
(2) For the purpose of facilitating
the application of the said Acts of
Parliament, they shall be read with
such formal alterations, as to names.
localities, courts, offices, persons,

I.-
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moneys, penalties and otherwise as
may be necessary to render the same
applicable to the circumstances.
5. (1) Nothing in this Ordinance
shall deprive the Courts of the right
to observe and enforce the
observance, or shall deprive any per
son of the benefit, of any native law
or custom existing in the Gambia,
such law or custom not being
repugnant to natural justice, equity
and good conscience, nor incompatible
either directly or by necessary im
plication with any law for the time
being in force. .
(2) Such laws and customs shall be
deemed applicable in causes and mat
ters where the partieS thereto are
natives, and also in causes and mat
ters between natives and non-natives
where it may appear to the court that
sUbstantial injustice would be done
to either party by a strict adherence
to the rules of English law.
(3) No party shall be entitled to
claim the benefit of any local law or
custom, if it shall appear either
from express contract or from the
nature of the transactions out of
which any suit or question may have
arisen, that such party agreed that
his obligations in connection with
such transactions should be regUlated
exclusively by English law or that
such transaction is a transaction
unknown to native law and custom.
(4) In case where no express rule is
applicable to any matter in
controversy the court shall be gover
ned by the principles of justice,
equity and good conscience.

While seemingly arcane, an example of one of the immediate
effects of s.2 is its application to the law of mortgages and
foreclosure procedures in The Gambia, which by reason of s.2
is governed by the English Property Act of 1881. There has
been no Mortgages Act enacted in The Gambia. Partnership law
is also governed by old, pre-1888 UK law.

Notwithstanding Independence, many Acts of The Gambia contain
references to U.K. Acts. The extent of their application in
any situation as part of the law of The Gambia is a matter for
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decision by the ~ourts. There are significant Acts of the U.K.
which are still ,.learly part of the law of Tl.e Gambia but
which need to be brought up to date in content and enacted as
laws of The Gambia. (para.39)

(b) Mohammedan La~ Recognition Act, CAP.124, An Act to
recognize Mohammedan Law for certain Purposes and Make Provis
ion for the Establishment of Mohammedan Courts at Bathurst and
in the Kombo saint Mary Division. section 7 of the Act gives
Mohammedan courts jurisdictiQ~ over Mohammedan Africans, rela
ting to civil status, marriage, succession, donations,
testaments and guardianship; section 9 allows appeals to the
Supreme Court and provides for a Tasmir to sit as an assessor
to the Chief Justice for advisory purposes.

15. The practical effect of these various sources of law is
that one needs to look not only to duly enacted statutes of
The Gambian Parliament and their regulations but also to
st~tutes of the British Parliament prior to 1888 as well as to
laws brought into force in The Gambia before Independence by
the colonial government and not explicitly repealed. In addi
tion, the effect of these provisions is to bind The Gambia tu
international treaties of the U.K. entered into prior to In
dependence and that have not been explicitly repealed. Lack
of resources has prevented the Ministry of Justice from re
viewing this inherited legislation for appropriateness in the
modern Gambian context. Some necessary legislation does not
exist at all, although in the U.K. such legislative gaps have
been filled to meet modern economic conditions. In addition,
the effect of these provisions is to have ·"frozen" the legis
lation as it existed in the U.K. prior to 1888, although the
U.K. Parliament would have amended it over the years to adapt
to changing conditions. There is no nowhere a list of ·U.K.
statutes applicable to The Gambia or a list of the Treaties
which The Gambia is conceivably bound to honour. One
lawyer thought there was only one double taxation treaty, with
the U.K. in existence. Another knew of approximately 12 that
pre-dated Independence and had never been repealed.

B. The Judicial Process

Court Structure
15. The structure and jurisdiction of the court hierarchy
reflects the sources of laws already described. The jurisdic-

·tion of the different courts is explicitly set out in various
pieces of legislation. The Constitution in Chapter VII (The
JUdicature) provides for the establishment of the Supreme
Court and the Court of Appeal. (ss.88.89) In addition, the
Constitution authorizes Parliament to establish subordinate
courts· and does not limit the jurisdiction and authority that
Parliament can confer on them. (s.94) Parliament has exercised
its jurisdiction to establish additional courts through the
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Courts Act, CAP.36 and the Subordinate Courts (Civil Proceed
ings) Act CAP.177. and the District Tribunal Courts Act (CAP.
52). District Tribunals are also known as the customary
courts.

The JUdiciary
16. The Chief Justice is appointed in the sole discretion of
the President while the Justices of Appeal and the pui~ne

jUdges are appointed by the President acting on the advice of
the Judicial Service commission. The Subor~inate Courts are
staffed with Magistrates whose jurisdiction varies according
to the class of Magistrate. A First Class Magistrate is gener
ally legally trained and has the authority to impose higher
fines and sentences. There are also second and third class
Magistrates who are generally not formally, legally trained.
For civil matters the jurisdiction of all Magistrates is
claims of less than 0 5(000. The District Tribunals are staf
fed by lay persons genl::!rally and lawyers can not appear. The
District Tribunals only have jurisdiction over "Africans,
resident or within the area of the jurisdiction of the Dis
trict."

Jurisdiction
~7. A major problem of the Court system is that the Supreme
Court has unlimited original jurisdiction as well as virtually
unrestricted rights of appeal from the subordinate courts. The
effect is to overburden the Supreme Court with small claims
that could be well serviced by a subordinate court alone. It
was estimated that the civil cases alone that originate 1n the
S~preme Court each year number more t~an 300. The Court is
also responsible "for criminal cases at trial as well as ap
peals in both civil and criminal matters.

18. consideration should be given to limiting the original
civil jurisdiction of the Supreme Court to 0.10,000. This
could be complemented by creating a small claims court in the
urban areas whose rules of procedure would be simplified and
which might also exclude lawyers from attending so that deb
tors and creditors could quickly pursue actions on their own.
This is effectively the role played by the District Tribunals
in the rural areas. Appeals to the Supreme Court could be
limited according to the size of the claim and to questions of
law.

19. Section 95 of the Constitution sets out the original and
'appellate jurisdiction of the Supreme Court and the Court of
Appeal. In addition~ the Mohammedan Law Recognition Act
provides for the jurisdiction of the Mohammedan Courts. The
Constitution provides for appeals to the Supreme Court or the
Court of Appeal from the District Courts or the Mohammedan
Courts. The Supreme Court jUdges will normally sit with an
Assessor from the area who will advise him on the customary

•
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laws and practices relevant to the case or in the case of
appeals from the Mohammedan Courts a Tamsir or other knowledg
able person ~~ll advise on Sharia Law.

20. Together with the excessively broad jurisdiction of the
Supreme Court which causes too much of its time to be spent on
minor ma~ters, the Court has not been opera1~ing with its full
complement of five jUdges. Currently, there are only three
Supreme Court judg'es. Two other jUdges have not been replaced
to bring the Court up to its full complement. The Court of
Appeal consists of four jUdges, the Chief Justice and three
non-Gambians from Nigeria, Ghana and Sierra Leone who sit
infrequently. This affects the ability of the Court to render
decisions quickly in more complicated civil cases involving
property claims in dispute. Lenders in the community resist
lending on security since the delays in getting enforceable
jUdgments raise their risk and their costs.

C. Legal Research in The Gambia

21. In addition to the complexity of the various sources of
law that must be considered when attempting to discern one's
legal position in The Gambia, the complexity is compounded by
a lack of law resources with which to research statutory auth
ority for various actions of Government. The last consolida
tion of statutes in The Gambia was in 1965 in the year follow
ing Independence. Subsequent legislation is contained in peri
odic volumes up to 1975. The next effort at listing the laws
in force is a paperback booklet prepared by the Ministry of
Justice in 198~ Which is simply a listing of statutes and an
indication of whether amendments had been passed since the
consolidation. In order to determine amendments after this
date requires enquiries at the Ministry of Justice and retrie
val at the Government p.~inter.

22. This problem will be solved in part this year. A consul
tant has been provided by the Commonwealth Fund for Technical
Cooperation for the past five years to undertake a 1990 con
solidation of the statutes of The Gambia. She finished her
work last month. The drafts are now being printed in the U.K.
with funding support by the British Government and they will
be published in The Gambia by the Government Printer. The
1990 Revised Statutes of The Gambia are expected to be avail-
able by October, 1990. The nature of a consolidation exercise ~

is limited to a technical update of the legislation with all
current amendments, the deletion of statutes or sections that
have been repealed and matters of form for technical consis-
tency. A consolidation does not examine substantive issues of
statutory reform such as SUbstantive inconsistencies between
statutes, as this would require amendments through the legis-
lative process. A consolidation also applies only to statutory
enactments of The Gambian Parliament and would not include
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those ~tatutes of the U.K. that are ap~licable to The Gambia.

23. There is a Law Reform Commission in The Gambia. It is
badly under-budgeted and under staffed and working without the
benefit of access to adequate research materials. The current
Chairman of the Law Reform Commission is a Justice of the
Court of Appeal. There is no full time legal researcher at
present. A V.S.O.trained lawyer assigned to the Commission
left in 1987. By all accounts he was instrumental in getting
many of the recent initiatives of the Commission in place.
Consideration should be given to providing technical assis
tance to the Commission to enable it to be part of the close
examination and conSUltations required to modernize the regul
ations governing the financial markets. Much of the recommen
dations in this Report are dependent on support and contribu
tion by the Law Reform Commission and the office of the Chief
Legislative Draftman in the Attorney General's office. To be
able to undertake the tasks, technical assistance in the form
of foreign expertise will be required as appropriate, accord-

~ in9 to the SUbject matter of the recommended reform.
Infrastructural support by way of computers and the provision
of legal materials would also be an important component in the
successful reform of the corporate-commercial laws of The
Gambia.
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CHAPTER 4 - POLICY ISSUES THAT LEND THEMSELVES TO REGULATORY
REFORM

24. There are a variety of ways to analyze the sUfficiency of
regulatory enactments: fairness, simplicity, consistency,
absence of ambiguity, administration, enforceability and in
cidence of evasion. In this section, an issues approach is
taken and the relevant statutory instruments applied to the
potential resolution of the issue. Where statutory provisions
are absent, recommendations for enactment are made as
appropriate.

A. Lack of Long Term Debt Financing Instruments

25. This shortcoming in financing is the result of several
influences including: GOTG policy under the ERP; a conserva
tive, risk-adverse and relatively uncompetitive banking sec
tor; and undeveloped financial market mechanisms. As long as
credit ceilings are considered necessary, government debt
securities continue to be the dominant fiscal and monetary
instrument of government, and the health and future of the
development arm of Gambia Commercial and Development Bank
(GeDB) remains unclear, there is very little that can be done
to encourage term lending by way of re~ulation that will not
run counter to ERP policy objectives to move Government away
from interference in the financial markets.

26. Constraints on Availability of Long Term Debt Instruments.
Since GCDB discontinued term lending in 1982, there has been
no institutional source of term loans. The commercial banks
lack any incentive to engage in long term lending. Their
capacity to provide term loans are constrained by the short
term nature of their deposits. The risks inherent in long
term investment lending cannot compete with highly profitable
and substantially lower risk, short term lending. The Banks
have neither the tradition, the confidence or the training to
appraise long term investment projects. In addition, the Gover
nment is currently using 90 day Treasury Bills to raise capi
tal and to soak up liquidity at interest rates of 15-20%.

27. It is difficult to find returns on investment that could
match the high and safe returns on Treasury Bills which are a
major source of commercial bank holdings. One result is that
money is drawn out of the private financiaJ. market Which
could otherwise be used to finance business growth. In Kenya,
in response to a lack of term lending for business in the
commercial sector the Government of Kenya began to offer 180
day Treasury Bills in the mid-1980's to allow for some variety
in maturities. While not a perfect solution, it provided one
more outlet that was designed to encourage the banks in turn
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to commit their funds for longer periods to borrowers. Discus
sions should be held with the Central Bank (CB) to determine
the feasibility of offering Treasury Bills with longer maturi
ties cr at a minimum of varying maturities. There is currently
no secondary market in Treasury Bills which are mostly held by
institutional lenders, although the Central Bank will provide
rediscounting facilities at a premium.

28. Sources of Long Term Funds. There in no question but that
there are large pools of underutilized capital in The Gambia
seeking profitable domestic investment outlets. Excess
liquidity in recent years has resulted in large portions being
invested in fixed term deposits. The Social Security and Hous
ing Finance corporation (SSHFC) has consolidated investments
totalling 073.7 million of which almost 60% is invested in
government securities. In addition there. is every reason to
believe that the four insurance companies will experience
continued steady growth. They will contribute to a steady in
crease in long term funding available in the economy. In addi
tion, the savings potential of rural Gambia has not been tapp
ed or ever systematically explored. There is a need to provi
de a framework that will allow these funds to be channelled
into productive investments.

29. From the perspective of The Gambian business person trying
to start a business, financing needs cannot be met by the
present financial system. with the constraints of credit ceil
ings and other ERP measures inclUding high interest rates on
all borrowing, policy instruments to change the short term
look-out of the traditional banking se~tor is limited. The
dominance of short-term financing is not prUdent for The Gam
bian who wishes to acquire equipment and other capital assets
which necessitate long-term financing over the life of the
asset. Businesspersons and bankers agree that business failure
is inevitable if one is financing ten-year equipment with
demand loans, roll-overs of 90-day T-Bills or overdraft facil
ities. At the same time interviews with the banks revealed
that even with the World Bank's Enterprise Development
Project's Apex Facility which is designed to inject term lend
ing into the system , that in its first year of operation no
funds have been disbursed. The banks argue that the conces
sional rate at which funds are on-lent to them is insufficient
sinca they are taking all of the risk. They also argue that
they cannot encourage loan applicants to borrow at the current
long term rates for start-up business activities where monthly
interest payments would take all of their working capital.
Notwithstanding the inhere~lt problems of term lending in The
Gambia, it is possible to facilitate the development of alter
native financial me~hanisms through a supportive regulatory
framework. Given these constraints however it is necessary to
look outside of the traditional debt instruments to other
mechanisms that can be encouraged but do not run contrary to

.-
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current Central Bank monetary policy.

30. Leasing/Hire-Purchase. In developed countries as well as
neighbouring West African countries, the growth of the leasing
industry in recent years has been significant. Especially in
countries whe~e other forms of medium and long term financing
have not yet developed adequately, leasing can play an impor
tant role in encouraging capital formation by small and medium
scale enterprises. The World Bank has supported the developme
nt and qrowth of the equipment leasing sector in both of its
Small- Medium Enterprise Projects in Ghana and Nigeria. Hire
Purchase and leasing are generally used interchangeably, with
U.K. influenced countries more often referring to hire-pur
chase arrangements. The primary advantage of leasing is that
ownership of the asset remains with the lessor (lender).
Therefore, lease financing is typically unrelated to the size
of the lessee's (borrower's) capital base, and relies prin
cipally on the lessee's cash flow to service lease payments.
Further, the schedule and size of lease payments can be
tailored to the specific needs of lessees. The effect is that
enterprises with insufficient asset and capital bases to meet
the high collateral requirements of most other forms of long
term financing, get greater access to capital and more flexi
ble repayment arrangements.

31. There is no legislation in The Gambia governing transac
tions with hire-purchase characteristics. At tne same time
this is clearly an area of growing interest and a service
sector industry of great potential. There are currently in The
Gambia several entities engaged in some form of equipment
leasingl hire-purchase. They are running their business on
purely private contractual terms that attempt to capture the
intent of the parties. In most cases the financing is provided
to facilitate equipment sales. In at least one case of an
individual who ran a successful hire-purchase company in
England, there are medium term plans to start a stand-alone
Hire-Purchase Company ••

32. The risk of operating in The Gambia on contractual agree
ments without a statutory framework is that in the event of a
dispute the agreement will be interpreted on the basis of
centuries of complicated common law. While the hire-purchase
agreement is a relatively modern development of commercial
life, it is actually a variation of the old notion of bail
ment. The result is considerable confusion in case law as to
whether the parties intended a bailment, a purchase by instal
ments, an option to purchase that involved no obligation to
-----------------
~The company in business in The Gambia for 18 months has
about U8$1 million in equipment that they lease,primarily to
the construction and transportation industries. Their equip
ment is fully let most of the time.

•

.
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complete a purchase, or simply a lease.

33. A true hire-purchase applies to contracts by which the
hirer is granted an option to bUY, but is not as is a buyer in
a contract of sale, under a legal obligation to buy. In more
recent developments of hire-purchase, the transaction is gene
rally financed by a third party such as a finance company.
There are a variety of arrangements for third party involve
ment. For example, a third party can purchase the owners in
terest in the equipment and let it out on hire to the hirer
under a hire-purchase agreement. Payments of the hirer can be
guaranteed by a surety either by separate agreement or by
guarantee endorsed on the hire-purchase agreement. For Gam
bians willing to undertake equipment leasing, a critical sour
ce of finance for productive enterprises, the risks are cur
rently unnecessarily quite high. The characterization of the
contract affects the nature of the security interest they have
in the property, their obligation for equipment failure, their
rights if the equipment is converted by the borrower and their
rights to self-help remedies to enforce the contract.

34. The result of this uncertainty is that (i) knowledge and
confidence in the concept remains quite limited. (Legislation
has a strong educational role to play in a market in develop
ing familiarity with new concepts); (ii) those engaged in
hire-purchase arrangements limit their involvement to facili
tating sales of their equipment without pursuing hire-purchase
as a profitable end in itself; (iii) those engaged in it cur
rently limit their customers to people they know well or who
are already profitable and well-known ~o limit their risk. The
leases are also kept to short terms. The small business person
attempting to get started would not typically get access to
this vehicle under current conditions. One leasing equipment
company indicated that increasingly smaller Gambian
enterprises are coming to them for equipment for agro-crops,
food processing technologies and the housing construction
industry.These would not get access to the financir.g offered
under the current conditions of uncertainty affecting hire
purcahase/leasing arrangement~.

35. To encourage the slow and careful development of this
financing mechanism, a study should be conducted that would
analyze the potential market, likely participants in the
market and the components of modern leasing legislation. In
addition, the participation of the commercial banks in the
industry should be examined. Under the definition of "banking
business;' in the Financial Institutions Act, it is unlikely
that a Bank could engage in leasing without stretching the
current definition. One Bank that investigated setting up a
leasing arm received a legal opinion from a Gambian lawyer
that the Bank could not engage in th~ business of lease finan
cing. A Central Bank manager confirn.ed this interpretation.



•
24

At this early stage of the development of the leasing industry
there is a need to develop an appropriate regulatory framework
to ensure sound industry standards and practices and to provi
de sUfficiently attractive incentives to encourage and foster
its development. A study of the leasing industry would focus
on the development of an appropriate regulatory and policy
framework for leasing, the legal and contractual rights and
remedies of both lessees and lessors, matters such as
registration of interests, tax incentives (e.g. depreciation
schedules) and their implications. In addition, the study
would assess the need for commercial banks, currently preclu
ded from leasing, to be authorized to undertake lease financ
ing.

B. Towards Capital Market Development

36. The feasibility of a stock market in The Gambia has .been
analyzed in several studies. While there are any number of
reasons to argue that The Gambia is economically unsuited to
the development of a stock market at this time, economic plan
ning should be concerned with creating the conditions in which
economic growth can occur. In The Gambian context this means
providing the framework in which the increased private sector
activities envisioned by the GOTG can operate more efficient
ly. A strong financial market to support the business sector
needs a balance between debt and equity financing instruments.

37. In the LDC's, several factors contribute to the inadequate
equity financing available. While the lack of disposable
income is a tactor, other reasons contribute to the lack of
general public participation in equity financing. All of these
are relatively easy to address and certainly within the cur
rent policy framework of The Gambia. These include:

(i) a lack of public education in investment practices;
(ii) the inability to bUy shares in small quantities;
{iii)a lack of integrity in the stock market;
(iv) unfavourable tax regulations;
(v) administrative red tape and rapid changes in

government policies;
(vi) a lack of disclosure concerning securities

tra~sfers and ownership.

38. The three public offerings to date can not be deemed to
have been successful. (See, pp.~-10 USAID Report-Stock Market
Feasibility in The Gambia) The reasons for the lack of inves
tor enthusiasm have been articulated by others. The question
remains however, in the absence of term lending in the market
how can the private sector be developed? If the planned priv
atization efforts of the GOTG are to be. successful and if the
private sector thrust of government policy is to have some
content, some preliminary conditions need to be developed that
will lead over time to a genuine market in equities.
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39. Corporate Securities Law. The current regulatory framework
governing the offering of securities to the pUblic is wholly
inadequate. The entire statutory authority governing shares,
the issuance of corporate securities, shareholder and pUblic
disclosure provisions, corporate governance, sanctions, etc. , is
contained in the Companies Act of 1955 which has remained
virtually untouched from its original enactment. While it is
modeled on the old U.K. companies law, that legislation has
changed dramatically to reflect modern economies and business
conditions. The Gambian legislation has remained frozen in
time. It governs not only corporations but also appears to
encompass almost every other type of business organization for
profit and not for profit. A careful review of the Act leads
to the conclusion that simple amendments would not be ade
quate. Assistance should be provided to the Mini~try of Jus
tice to undertake comprehensive drafting of a modern companies
law drawing on the experiences of other countries which have
gone through the process of updating corporate governance in
recent years. other types of statutory enactments currently
needed and others that would be needed to complement the
reform of the companies Act are discussed Infra.*

40. The effect of enacting an appropriate framework to govern
the trading in shares is to encourage pUblic awareness in the
benefits of shareholdings and to encourage confidence in the
market. Discloe:ure provisi.ons that are full and clear are a
critical comporlent of encc,uraging investor confidence and in
particular the confidence of the small,shareholder. A review
of two of the prospectuses for The Gambian pUblic offerings
reveals little that would assist a potential buyer to make an
informed investment decision. In the beginning stages of
equity market development, regulations should err on the side
of "fuller" disclosure. In a country like The Gambia, transpa
rency in transactions and especially those involving govern
ment are essential. (Para.74 discusses the possibility of
"Good Government" legislation)

41. In addition, with the exception of an antiquated section
of the Companies Act, there is no meaningful legislation to
protect the interests of minority shareholders. One of the
important objectives of privatization efforts in The Gambia
should be to facilitate a wide distribution of shares among
Gambians. While most developed countries would have separate

* In particular, legislative initiatives to create an effi
cient corporate and commercial legal framework should receive
the highest priority and be undertaken concurrently.

.-
i
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legislation to handle the trading of securities, at this stage
of development these issues could all be handled within the
context of a targeted chapter in a new Companies Act.

42. The Accounting and AUditing Profession. Proper reporting
and disclosure of information by security issuers requires
professional and independent accountants and auditors. The
accounting profession in The Gambia was discussed in the
Deloitte & Touche Report. To this should be added considera
tion to be given to the creation of a statutory, professional
body of accountants and aUditors to develop uniform principles
and standards and to license and regulate professionals. A
professional body is needed to supervise the training of local
accountants and to establish uniform accounting standards and
higher levels of accounting disclosure. The legal profession .
initiated a similar law for itself in 1988 which brought toge
ther the Bar, Bench, the Law Reform Commission, the Attorney
General and the Minister of Justice to sha:r'e views on the
issues respecting self governing professional bodies. The
Legal Practitioners Act was passed by Parliament and assented
to by the President on 30 December, 1988. currently, there is
no requirement for uniform, Gambian-wide, accounting and aud
iting principles. Under the companies Act, accountants and
auditors may choose any standard method acceptable. The ef
fect is that financial statements prepare~ by different ac
countants cannot be easily compared by investors. Uniform
accounting and auditing procedures are central to the
efficiency and effectiveness of resource mobilization through
the financial markets to inspire investor and lender confiden
ce.

43. Private Placements. Another component of equity financing
is the private placement mechanism which has been the source
of most start-up financing in developed countries. The private
placement is a private offering of shares to small groups of
sophisticated investors. The disclosure requirements are less
onerous than for a true "public" offering since the buyers are
deemed to be knowledgeable enough to protect themselves.There
is likely an informal private placement market operating in
The Gambia that is confined to families and friends providing
funds in return for a piece of the business already. The
private placement facility brings together people with money
and people with business potential through brokers etc. in an
arms length negotiation. Regulations are designed to protect
both the investor and the owner. Even if not yet likely to be
widely used in The Gambian economy, the private placement
should be anticipated in any reform of the Companies Act.

44. Financing Share Purchases. The financing of share purchas
es by the small investor brings together the limitations of



27

the debt and equity markets in The Gambia. If privatization
leads to furt;ler concentrations of wealth in The Gambia,
resolving olle problem will contribute to another longer term
problem. The market is still too small to consider mechanisms
such as unit trusts or mutual funds. However, as the quality
of the pUblic offerings improve, institutions such as SSHFC
which represents the small investor through its funds, should
be encouraged to deepen its equity portfolio. (At the same
time a ceiling on the percentage of equities held in the in
vestment portfolios such as SSHFC should be included to
protect the funds' beneficiaries). In addition, consideration
should be given by a donor to providing a revolving loan fund
backed by a partial guarantee through the banks to support
share purchases by small investors during the privatization
program. Regulations governing the sales of shares in parasta
tals could include low-cost stock requirements (for example, a
stock split to bring down the price of the stock), wide share
distribution rules and ceilings on the percentage ownership
permitted by one individual.

45. An Exchange Mechanism. One other constraint on the
development of a market in shares that will also constrain the
success of the privatization efforts is the lack of a
mechanism to facilitate a secondary market in shares. Conver
sations with lawyers, accountants and bankers indicated that
they all received informal enquiries about the availability of
shares. The enquiries are enough to warrant a mechanism where
buyers and sellers could trade.

46. Since the National Investment Board (NIB) is responsible
for the privatization of parastatals among other things, it
would be low cost and relatively administratively easy to let
it be known that one morning a week, NIB would operate a trad
ing meeting in public shares. The only infrastrutural
requirement would be a large blackboard and someone with
training to host the meeting. Even countries with very shal
low, inactive markets have some forum and intermediation mech
anism for transferring securities. In some Caribbean countries
the stock exchanges are open for a few hours a week. In
Nairobi, there is no physical trading floor, but brokers meet
daily to set a securities roll call to match demand and supply
and set transaction prices. People could be encouraged to
attend the trading session if NIB could offer weekly or month
ly short lectures on various aspects of investment by bankers,
lawyers and others with specific knowledge. As an exceedingly
simple first step in trying to provide a market place for the
buying and selling of shares in the few pUblicly traded com
panies, NIB may begin to play the role of encouraging a broke
rage industry to emerge which would be market makers. If a
private sector thrust is preferred a "securities window" could
be authori~ed in one of the commercial banks, similar to the
foreign exchange window already operating where buyers and
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sellers could tender at an agreed price for a fixed commis
sion.

47. Tax Incentives to Encourage An Equity Market. Other reg
ulatory issues governing the differential tax treatment of
debt and equity holdings are discussed in the Deloitte &
Touche Report. To this might be added investigation into tax
measures to encourage capital market development. For example,
if current GOTG policy prevents the abolition of capital gains
tax, a partial measure might be to exempt capital gains from
the sale of listed shares by original owners to the pUblic,
since such a tax provides a disincentive to owners to go
pUblic. (This assumes that the capital gains tax applies to a

. sale of shares. The interpretation of this is in question at
present.) In addition, to encourage companies to go pUblic a
differential corporate tax rate could be applied. There are a
range of tax measures available that can create a pro-equity
bias. These would need to be reviewed in detail if a decision
to aggressively develop a market for equities was taken. Any
tax incentive offered, to be effective, is premised on a tax
system that can enforce compliance of tax owing in the first
place.

C. Competition in The Banking Industry

48. The Gambia's financial system has serious shortcomings.
The commercial banking system, while sound and profitable, is
not entrepreneurial and provides few long-term resources to
fund investments. with only three banks (and one in serious
financial condition) competition is low ,and the quality of
service is poor. In short, it is a lender's market. Lack of
financial outlets for long-term contractual savers are scarce
and this blocks investments by these savers in agriculture and
industry. In sum, The Gambia's financial system now pl~ys a
limited role in intermediating maturities and risks as well as
the intersectoral mediation of funds. From the experience of
other countries, it is very likely that The Gambia's present
situation of e}ccess funds will in retrospect appear to have
been an aberration from more normal conditions of relatively
scarce financial resources and limited foreign exchange. There
is a need to continue to encourage savings.*

* Notwithstanding current high liquidity, Gambians have rela
tively low rates of savings,6-8% as compared to 13% in Kenya
and 14-16% in the newly industrializing countries of the ASEAN
region.
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49. An efficient financial sector is one structured to evolve
with the economy and which has incentives to offer a better
and broader range of services over a wider range of activiti
es. While financial reform itself will not suddenly transform
business opportunities in the short run (other impediments
constrain rapid development) in the longer run the gains from
financial reform can be substantial in supporting the growth
of an indigenous private sector.

50. Effectively, Gambians are currently served by only two
banks - Standard Charter Bank (SCB) and Bank International for
Commerce and Industry (BICI), both locally incorporated, al
though with majority shareholding by overseas interests. Com
mercial bank profitability is high by international standards
but this is balanced by a relatively small base reflecting the
size of The Gambian economy. The traditional commercial bank
ing practices of the two banks reflect their history which
emphasizes working capital and overdraft financing rather than
development or project financing. The issue of competition in
the banking sector is likely a short term problem that will be
alleviated in part when the status and future role of GCDB is
resolved. In addition the Central Bank is reviewing applica
tions for licensing under the Financial Institutions Act. In
assessing the current applications, it is important to ensure
that any new bank would provide a range of services and be an
effective competitor at mobilizing new sources of funds and
not simply transfer business froIr. the existing banks. Creative
approaches to mobilizing rural savings, a completely untapped
market at present should also be considered in evaluating
applications for new banking facilities.

51. Financial Institutions Act. The commercial banks are regu
lated under the Financial Institutions Act by the Central
Bank, which in turn is governed by the Central Bank Of The
Gambia Act. (There is separate statutory authority for the
GCDB under the Gambia Commercial and Development Act, 1972,
which is not considered here since its restructuring will
include sUbstantial amendments to its governing statutory
instrument.) Under the Financial Institutions Act, a financial
institution includes both "banks" and "credit institutions". A
bank is defined as a financial institution whose operations
include the acceptance of deposits sUbject to withdrawal or
transfer by cheque. A credit institution is defined as any
financial institution other than a bank and a financial in
stitution is defined as any person doing "banking business".
Banking business is defined very broadly with the intention of
bringing most businesses involved in the exchange of credit
within the Act. This is quite typical of banking legislation
and in particular in U.K. influenced jurisdictions.

i,-
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52. The Financial Institutions Act is outdated for governing
modern financial institutions. Its definition section, regul
atory and oversight functions, licensing authority and reserve
requirements need to be reviewed. This effort has been begun
through internal efforts in the Bank's supervision Department.
They lack the resources to do it efficiently or within a reas
onable time frame. Technical assistance in the form of a legal
expert in banking law should be provided to work with the
Central Bank in redrafting the legislation. This is particul
arly important in light of the re-entry of GCDB as a commer
cial bank which should now be regulated under the same statu
tory measures as its competitors. statutory reform should
also be completed befo~e any new bank is licensed. In addi
tion, ommercial banks should by policy directive or statutory
amendment if necessary, be given a clear signal that through
sUbsidiary operations, they can enter into new financial
product markets such as factoring and hire purchasing.

53. Prudential supervision of the Banks. section 32 of the
Financial Institutions Act provides that every financial in
stitution maintain a special reserve deposit account, reserved
exclusively for the purpose of making good any loss resulting
from the negligence or dishonesty of any of its directors,
officers or employees, or requires it to ensure itself against
such loss, to an amount the Central Bank deems adequate with
an insurer the Bank deems acceptable. (s.32) In Kenya deposit
insurance of approximately u.s. $7,000 is required on each
account per depositor. It was not possible to determine The
Gambian requirement from the Central Bank. The prudential
supervision of Gambian financial institutions by the Central
Bank was discussed in the Deloitte & Touche paper. This dis
cussion focuses on the competitive aspects of the financial
sector with a view to encouraging increased mobilization and
intermediation of savings into investment.

54. Mobilizing Savings. One important macro-economic effect
of lack of competition in the financial sector is lack of in
terest in the two existing banks to encourage new deposit
taking. This has two results (1) it constrains the develop
ment of a banking "culture" among a wider circle of Gambians
who lack access to banking facilities. Access here.can mean
physical access in terms of the proximity to bank branches and
lack of access in the sense of all of the implicit and ex
plicit signals that you are nota welcomed. (2) It fails to
mobilize new and as yet untapped sources of national savings
that will be needed for productive investment in The Gambia,
when the current and unusual high levels of liquidity are
gone.

55. USAID could assist in a savings mobilization effort
through technical assistance for a pilot project with GCDB or
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BICI to test mobile banking in 2/3 targeted rural areas: mobi
le banking has been successful in other areas. It has a slow
start until people never before reached by banking, develop
confidence in banking and banking habits. In part the most
significant impact of widening access to the formal financial
sector, is to begin the process whereby individuals for whom
wealth has always meant "possessions" (cows, houses, land,
jewellery, etc.) gain confidence in the "value" represented by
paper and paper transactions as forms of wealth holdings.

56. Deposit Taking for Non-Banking Institutions. Increased
competition in the financial sector can also be encouraged by
allowing SSHFC to become a deposit taker for term deposit
accounts, that permitted withdrawals but not cheque writing
privileges. since SSHFC represents small holders across a
broad range of The Gambia, it is in a significant position to
play a role not only in encouraging longer term savings that
can in turn be mobilized for investment but that will also
attract a new clientele into the banking system. Amendments
to the Act governing SSHFC and the Financial Institutions Act
should be considered to allow for a deposit taking role.

57.New Banks. Financial development is a partner of macroe
conomic policy. The ERP has 'introduced dramatic policy and
structural adjustments into the economy over a relatively
short period of time. The effects of these changes will con
tinue to be felt for some time. The learning curve for govern
ment and the private sector as to what the changes mean and
how to respond to them is steep. The IMF can only make edu
cated guesses as to how the economy wi21 respond and their
projections have been wrong in the past. In the face of such
uncertainty, it is difficult to plan with confidence the type
and number of institutional players that will be necessary for
an efficient and competitive financial sector. The uncertainty
is compounded until it is clear that GCDB will emerge as a
competitive player. Prudence would dictate a staged approach
to introducing a new player into the market until after GCDB
has re-entered the market as a competitive player.

58. Applicants for licensing as a bank under the Financial
Institutions Act should receive a final decision on the ap
proval or rejection of their application within 120 days after
the receipt of the completed application and if refused, the
grounds of refusal.S.4(4) If the decision on the application
is based on the grant of license not being in the pUblic in
terest of The Gambia, no other reason need be given. The delay
in processing the current applications reflects the uncertain
nature of the direction the GOTG will take in structuring
financial market development in the face of current economic
conditions.
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59. Project Financing. In the meantime, steps can be taken to
reduce the impact the lack of competition has on the
availability of term lending. While criticism of the role of
development finance institutions in recent years has taken on
an ideological flavour among donors, the focus on their
failure begs the question as to who will play the role they
we~e originally designed to play in project and development
financing. Commercial banks alone will not step into fill this
gap in the financial markets.The Gambia faces the problem of
all largely single commodity economies, the long term issue of
economic diversification.

60. In the absence of such a facility geared to long term
development financing in the near term in The Gambia, conside
ration should be given to the role that could be played by
the GOTG in sharing risks with the commercial banks for
project lending. The banking system would act as a commercial
screen for the projects while the GOTG could provide a system
of guarantees on designated loans to the priority sectors
identified in the Development Act. Government would absorb a
partial and declining share of credit risk over the life of
the loan. The quality of the lending would be assured by the
participation of the commercial banking sector in both apprai
sing the credit application and in sharing the commercial
risk. The facility could provide an important training role
for the commercial banks in undertaking project lending. It
would also provide access to commercial credit to a wider
range of borrowers thereby deepening the financial markets.
The expected bUdgetary cost of the guarantees would be quite
small. The willingness of the banks to take on different lend
ing is reflected in SCB1s willingness "to participate with Gam
bian Women's Finance Trust (GWFT) in providing loans to small,
female borrowers. SCB in this case is only at risk for the
final 25% of any unpaid balance. The primary risk is borne by
GWFT in conjunction with an international guarantee fund for
affiliates such as GWFT, of Women's World Banking operati.ng by
way of a letter of credit to the commercial banking partner.

61. Land Tenure. One other issue that is conducive to regulat
ory reform and that affects the commercial banks' willingness
to lend long term is the lack of adequate sources of tradi
tional collater~l and in particular land. As a result of colo
nization, there exists at least three systems of land tenure 
customary law, the received English common law and Gambian
statutory law. In the rural areas customary law prevails for
the most part. In general, customary law and practice in the
rural areas does not permit the alienation of land. The
alkalo, the legal head of the village administers and allo
cates the land through a grant of a usufructuary right in the
land.' In the more urbanized areas and in particular in Banjul,
there are estates in fee simple. The balance of the land is
owned by the government which lets the land out on certain
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conditions by way of leases. Historically the leases have had
varying terms.

62.Recent proposals to reform the land system are attempting
to provide for a uniform system of 99 year leases. The policy
is in draft Bill form. Presently the leaseholds are granted
for a period of 21 years only. Long term leases will go a long
way to satisfying bank needs for secure forms of collateral
but the situation still needs to be clarified and perfected.
In addition, the reform of the land system will require a
comprehensive effort at land registration. The encouragement
or requirement to register land will clear up cloudy titles
and set the stage for a more efficiently operating system in
which the lending institutions can have confidence.

63. The GOTG should be encouraged to move qttickly to a system
of 99 year leases. Technical assistance could be provided to
assist with the creation of a proper register for newly
granted leases. Existing short term leaseholders could be
encouraged to come forward and register by offering to convert
their lease to the longer term on registration. This would
assist the GOTG to rationalize the administration and use of
this increasingly scarce resource.

D. Creditors Rights

64. A recurring theme in all of the discussions concerning
lending transactions was the problem of perfecting a security
interest in either real or personal property that could be
easily enforced in the event of default.

65. security in Real Property. The problem of land tenure
(already noted) impacts very heavily on the willingness of
lenders to provide credit. Mortgages are a principal way to
raise cash to start a business. The GOTG is addressing the
problem in part through the granting of long term leases that
will be registered on issuance. The Law Reform Commission has
two projects underway that specifically focus on the land
reform question. Its largest project launched in 1987 is
research into and codification of the customary laws of The
Gambia. In particular their Report when complete will document
for the first time the variety of practices under customary
law governing ownership in land, inter vivos transfers of
land, succession, rules governing vacant land and women's
rights in land, etc.

66. In addition the Law Reform Commission at the request of
the Attorney General has drafted a conveyancing Bill which was
sUbmitted in 1989 for consideration. The Bill seeks to simpli
fy and modernize conveyancing forms, reproduce in one place
the law relating to conveyances in customary lands, and to
develop registries to handle the recording of customary inter-
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ests ill customary land. Registers in Subordinate Courts would
be established for transfers and would be a condition of vali
dity. In addition the Ministry for Local Government has in
itiated action on a Draft state Lands Bill. All of these in
itiatives are at various stages of implementation and conside
ration. The problem of the confusing state of land tenure is
recognized. The SOlutions are more difficult to operationalize
without adequate resources.

67. Registering Interests. The Registry system for both real
and personal property is not designed to inspire confidence in
the security of any interest one registers. Located in the
Ministry of Justice Building there are at least nine Registers
that are kept. All entries are by hand and cross-referencing
would be nearly impossible. Neither are the Registers secured
in any way, so that tampering with the registries could be
easily accomplished. The Registers identifi~d included: (i) a
Deeds Register for mortgages, assignments, agreements, power
of attorneys, partnership deeds and personal property leases.
The Register is about 400 pages in length; (ii) a Bills of
Sale Register for cars, refrigerators and all other types of
moveables. This Register is about 200 pages long; (iii) a Lea
ses Register for leases of land. This Register is about 400
pages long; (iv) a Register of Companies; (v) a Patents
Register; (vi) a Trade-Marks Register; (vii) a copyrights
Register (viii) a Business Register for all businesses; (ix) a
Register for Provincial Leases.

68. The system works on the basis of the first to register
taking priority. However, different types of interests could
be taken in the same property. In addition, the system could
not cope with refinements such as floating charges. There are
several individual pieces of legislation governing commercial
transactions: Bills of Sale Act, Companies Act, Insolvency
Act, etc., which are based on old U.K.common law and which
have not been amended. More typically in modern economies
today is to have all of the various paper, governing commer
cial transactions handled under one statutory enactment that
clearly establishes rules of priority, methods of "perfecting"
an interest in personal property, registration procedures and
the nature of a registration. In the U.s. these are comprised
in the Uniform Commercial Code. In Canada, these are
contained in the Personal Property Security Act.

69. The initiative to modernize the commercial codes of these
two countries was in response to the problems they faced as
Gambia does today - antiquated and conflicting common law
principles impeding the efficient workings of the financial
markets. Consideration should be given to technical assistance
that would work with the Ministry of Justice lawyers to under
take a consolidation and update of a commercial code that
could streamline the system to encourage lenders to more will-
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ingly look to personal property as a source of collateral and
that would render commercial transactions more certain. This
would need to be undertaken concurrently with drafting a cor
porations and securities code.

70. without an efficiently operating system to regi.ster legal
and equitable interests in real and personal property, the
lenders' confidence in the available sources of collateral to
support lending will be low. The lender compensates by only
lending to large, established businesses, personal friends or
by requiring excessive collateral. In The Gambia even the
banks admit they want 100% coverage with no exposure. In prac
tice, collateral requirements are even higher. Consideration
should be given to providing technical assistance to the
Registry office which would assist with devising a modern
system of registering interests. This would involve not only
the provision of computers and software but also a methodology
to rationalize the system which would probably involve the
necessity to amend the particular statutes governing the prop
erty , interest or transaction. In addition training would be
required of the Registry office staff. They are in fact an
extension of the judicial system and their status needs to be
upgraded to impress on them the need for a professional and
careful approach to their work. This becomes critical in the
case where cross-checking across registries is required.

71. with the exception of the overly broad original jurisdic
tion of the Supreme Court in civil cases, which could be
relieved by the creation of a Small Claims Court, the Court
system works quite well. Complaints of extensive delays by
aggrieved creditors are more likely the result of a debtor
taking full advantage of his legal rights than of avoidable
delays in Court administration. Where delays may be encounter
ed in the administration due to a lack of resources is in the
appeal process. The lack of even automatic typewriters means
that the Court Reporter is not only having to write in short
hand all of the proceedings of the trial, he is then obliged
to type these on antiquated manual typewriters if an appeal is
filed. The requirement of four copies of the transcript for an
appeal becomes problematic since the Office of the Registrar
of the supreme Court who is responsible for preparing the
documentation for appeals is without a photocopier. Technical
assistance to the Registrar in the form of word processing
equipment and the specialized equipment and training required
of court reporters would clear any backlog in the system and
allow for speedier processing of claims.

72. Execution of Judgments. The second area where creditors
claims may be delayed is in the execution of jUdgments. A
jUdgment creditor with an outstanding claim can apply to the
Court for a Writ of FiFa. Th~ writ is given to the Sheriff for
execution. It was estimated that about 200 Writs of FiFa are
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filed with the Sheriff each year. In The Gambia, the Sheriff
is also the Inspector-General of Police who is assisted by two
bailiffs. While it was thought that Commissioners can also
serve as bailiffs in their divisions, in practice there are
only two bailiffs employed by the Ministry of Justice who are
responsible for the whole country. Delays in executions are
significant. In order for a jUdgment creditor to realize on a
jUdgment, he in fact has to locate the debtor's assets him
self, drive the bailiff out to where they are located and
point them out to the Bailiff and in general be part of the
whole process. Creditors complain of a lack of effort on the
part of the bailiff. Most also questioned the integrity of the
system.

73. Because of the inadequacy of the infrastructure to realize
on jUdgments, the banks respond by only accepting realty as
security. As a rule, they do not take personal property and
one banker said Bills of Sale are not worth the paper they are
written on. The type of mortgage the banks insist upon is also
a reflection of the difficulties of enforcement. There are
two types of mortgages recognized in The Gambia: legal and
equitable. In the case of a legal mortgage, the mortgage is
assigned to the Bank who in effect is the owner of the land.
In the event of default, the Bank has the power to sell, sub
ject to a three month repayment opportunity allowed to the
borrower. with an equitable mortgage, it is necessary to go
through a legal prQceeding, with its accompanying delays. The
property is sold by the Sheriff after a further three months
noti.ce is given to the owner. The effect of the need to have
realty as collateral for commercial lending is that rural
dwellers and women are constrained in their ability to access
credit.

74. Addressing the enforceabilty of jUdgments is difficult and
there are limited policy tools: lack of manpower, problems of
locating a debtor in a country like The Gambia for debtors not
formally employed, problems of debtors leaving the country in
a country where mobility is high and borders not demarcated,
confusion arising in conflicting claims to the same assets
when the practice of registering assets is only beginning and
when rights to use are confused with alienable oWl.arship righ
ts, all contribute to the problem. Some inroads can be made by
improving the registry system as noted. In addition some
technical assistance to the Sheriff's office is warranted to
develop a registry system for the writs of FiFa that would
have a "tickler" or "red flag" system that would alert the
system to writs that remain outstanding beyond a certain date.
For example, one bank indicated that it had eight FiFas out
standing dating back to July, 1988. In addition, it is clear
that $ome training of bailiffs is necessary. They are in fact
officers of the Court and should understand both the scope and
significance of their role.
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E. The Investment Climate

75. The USAID Report on Investment opportunities in The Gambia
(September, 1989) sets out the general investment climate in
The Gambia. As a result of ERP most of the me~sures that would
normally form the basis for regulator.y reform have been under
taken. It is too soon to judge their success. Issues such as
the high level of co~pnrate tax z'ates were addressed in the
Deloitte & Touche Report. Five other areas warrant comment:
The Development Act and its procedures; The Business
Registration Act;The Companies Act; The Industrial Property
Act; and dispute settlement legislation.

76. The Development Act.Several studies have been conducted on
the Development Act that express differing viewpoints on its
operations. Rather than r.epeating or qualifying conclusions in
those Reports, a few additional comments are made:

(i) The De'Telopment Act combines elements of both promotion
~nd regulation. While the Act purports to be promotional, the
promotional aspects are in fact not as significant a part of
the tone and content of the Act as are the screening process,
the monitoring process and the performance requirements to
qualify for the incentives.

(ii) A simple reading of the Act raises questions as to its
procedures which seem unnecessarily cumbersome. The administ
ration of the Act is under the Ministry of Economic Planning
and Industrial Development (MEPID). However, the National
Investment Board (NIB) established under the Office of the
President is designed to be a one stop investment office. Its
ability to be so with respect to the Act is limited because of
the discretionary approval process involving numerous govern
ment institutions. The promotional component of the Act are
the fiscal incentives. Any fiscal incentives under the Act
must be approved by the Ministry of Finance and Trade. As
well, various other Ministries must be consulted during the 90
day vetting process. Finally Cabinet can reject the recommp.n
dation of MEPID to approve the granting of a Development Cer
tificate. And, even after Cabinet approval, objections can be
lodged by the pUblic on any grounds. While transparency in the
system of granting incentives is important, the original pur
pose of the Act was to streamline the process of investment to
attract investors and to overcome The Gambia's lack of natural
competitive advantages through the use of incentives. Either
MEPID or Finance should have responsibility for the Develop
ment Act but not both. Since the thrust of the Act is fiscal
incentives, it is probably more practical to house it in
Finance. In addition the Finance Ministry is generally the
more powerful ministry in countries to move projects through
the system. ( In tne Act, which Minister is responsible for
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administering the Act is no where defined in the Act or the
Regulations.)

(iii) Last year there were about 25 applications for
Development certificates. Of these about five were in the 0
100,000 - 1 million range, about eight were in the D1 -10
million range and over 010 million in investment made up the
balance. Given the limited resources of the Industrial
Development unit (IDU) who are charged with appraising and
administering the applications in MEPID, consideration should
be give,l to creating a "fast track" approval process for ap
plicants whose investments are under 01 million. The grant of
incentives could be made by the Minister. He would inform the
Cabinet of any approvals made and all approvals would be an
nounced in the Gazette. Except in the case of politically
motivated decisions that were so challenged, the approval
would he final. Transparency is preserved through the
disclosure process but unnecessary delays are avoided. Again,
the decision would fir.st have to be made as to the most ap
propriate Ministry for administration of the Act.

(iv) The question of the availability of duty waivers
presents some confusion that can be remedied by statutory
amendment. In practice when an investor comes to IDU and wants
to import equipment but is too small to meet the qualifica
tions of a Development Certificate, he can apply for a duty
waiver under the customs Act from the Minister of Finance. The
IOU staff will in the appropriate case make a recommendation
to support the application of the importer to the Minister.

Secondly, where an applicant: under the Development Act is of
sufficient size that he is encouraged to proceed with his
application, he can apply for a duty waiver that is generally
referred to as a deferred du~y payment or temporary duty
waiver. This too is granted by the Minister of Finance. The
authority for the Minister's discretion in both of these cases
is apparently not under the Development Act or its regula
tions. Section 8(2) of the Development Act Regulations (1990)
which provides for a deferral of payment for customs and ex
cise duties on imported equipment, only applies to a holder of
a development certificate, on a clear reading of the provi
sion. There is some indication that the practice of granting
duty waivers is one that was started under The Development Act
of 1973, now repealed. Others suggest that the Minister is
acting under his statutory authority under the Customs Act.
However a reading of the Customs Act contains only one provis
ion that on a strict reading appears to only apply to duty
already paid and not to duty yet to be paid. Section 31 of the
Customs Act provides that the Minister "may remit or authorize
the refund in whole or in part of any Customs duty payable or
paid by any person on any goods imported or exported if he is
satil,;fied that it is just and equitable to do so."
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(v) section 5 of the Development Act provides the fiscal
incentives available to investors under the Act. However,
under the Objects and Reasons section that follows the
enumerated sections of the Act, which 9urport to explain the
corresponding section of the Act, it states that: liThe exemp
tion under the clause is not intended to be automatic. Applic
ation has to be made by a holder of a development certificate
to the Minister for consideration. One might ask then what is
the significance of being a holder of a Development certifi
cate at all if after going to the time and expense of the
appraisal process, the investment incentives may still ~ot be
forthcoming. If this is not the intent, then language needs to
be clarified.

(vi) Section 22 of the Act provides that the granting of a
Development Certificate does not confer any special status to
the holder under the Income Tax Act. However, s.5 pro·~ides

that a total or partial exemption from payment of Company Tax
may be granted. This is probably not a significant issue in
practice, the inconsistency however does not contribute to
investor certainty.

(vii) Concern was expressed about the interaction of the
Development Act and the relatively new Sales Tax Act. As proc
edures are worked out under the two A.cts inconsistencies will
have to be monitored. In addition, with many of the changes
introduced under the ERP, a review of the customs Act and its
interaction with the Development Act is warranted. This will
be easier to undertake after the consQlidation of statutes is
published in October.

(viii) Investment promotion systems do not always follow
even the intended simplified rules of the regulatory
framework. Any number of internal regulations, guidelines and
exercises of discretion and interpretation appear in the sys
tem. These have proved to be a critical deterrent to invest
ment in many countries. In addition, all countries in the reg
ion are competing for the same investment funds and offering
the same incentives. The International Finance Corporation and
others who have surveyed investors and incentive regimes are
convinced that investment incentives have little influence on
investment decisions, but are costly to host country
treasuries. This foregone revenue could more effectively at
tract investment if targeted at improving infrastructure and
eliminating administrative bottlenecks. The impact of the
Development Act both in affecting investment decisions and on
revenue foregone should be critically assessed at regular
int~ryals.

77. The Business Registration Act. A study of the procedures
under the Business Registration Act was undertaken in recent
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weeks by the Harvard Institute for International Development.
It reaffirms the findings already discussed concerning the
inadequacy of existing procedures and infrastructure at the
office of the Register-General with respect to record keeping
in general. The impact on investment decisions can be substan
tial. Notwithstanding good intentions expressed by NIB and IOU
to encourage investment under the Development Act, these in
tentions can be defeated by lack of "soft" (people) infrastr
ucture in other areas to which the investor is sUbjected.
While the registration process in the Act is relatively simple
and should not take more than a few days, in fact several
accounts were given of processin~ delays of months and abuse
of discretion on the part of the staff. These are difficult to
document and sUbstantiate, however there is generally a nega
tive impression of the process among individuals attempting to
do business.

78. There is not much scope to address this by way of specific
regulatory reform, it does however go to the heart of many
other "process" problems alluded to. In many countries in
recent years governments are turning to well publicized codes
of conduct to govern civil service and ministerial behaviour
backed up by a few quick and highly visibly imposed sanctions
such as dismissal. The effect is to change the culture of what
constitutes acceptable behaviour very quickly. In some juris
dictions these are known as "Good Government ll and "Clean
Government" Acts and include disclosure provisions on assets
and investments owned by Members of Parliament.

79. The Companies Act. The governing business law is also a
major impediment to the efficient and brderly flow of invest
ment funds. The problems of the Companies Act have already
been discussed. A section by section reading of the Act leads
to the conclusion that it is too far removed from the modern
workings of business to have any redeeming value. In practice,
is ignored by everyone. The complete overhaul of the statutory
regime governing business operations in The Gambia should
receive the highest priority. This would include at a minimum
the following: a corporations Code, a securities Code, a
Partnership Law and a Commercial Code. ( The Partnership Act in
force in The Gambia is a pre-18B8 U.K. statute that has not
been amended.)

80. Industrial Property Act, 1989. Protection of patents and
trade-marks is a key component of a country's overall attrac
tiveness to investment. The Gambia is a member of the African
Regional Indust~ial Property Organization (ARIPO) and is a
signatory to the ARIPO Protocol governing patents and designs
within the framework of ARIPO. In addition legislation
modelled on the draft legislation designed by the World Intel
lectual property Organization was enacted as the Industrial
Property Act in 1989.
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with certain exceptions the legislation contains most of the
protections expected. The exceptions are the following:

(1) section 12 (6) provides that "where the pUblic inter
est, in particular, national security, nutrition, health or
the development of other vital sectors of the national economy
so requires, the Minister may decide that, even without the
agreement of the owner of the patent, a government agency or a
third person designated by the Minister may exploit the inven
tion sUbject to the payment of an equitable compensation to
the said owner thereof". section 12(7) provides that any owner
dissatisfied with the amount of compensation may appeal to the
Supreme Court.

This provision would certainly have a chilling effect on any
investor bringing valuable technology into The Gambia. At a
minimum the discretion in the Minister is overreaching in the
extreme. It is difficult to contemplate technology that would
not be encompassed in ss.6. The right of appeal to the Supreme
Court of The Gambia is of little comfort. National courts are
notorious for not second guessing Ministerial exercises of
discretion in the "public interest II or on "national security"
grovllds. In addition, the Court could refuse an appeal since
the grounds of appeal in the legislation do not purport to
all'Jw jUdicial review of the appropriateness of the Minister I s
decision. At a minimum, the legislation should be amended to
provide the owner of the technology the right to put both the
decision and separately the amount of the compensation to an
independent arbitrator who both parties agree to.

(ii) section 37(5) of the Act provides for the registration
with the Register General of any license contract concerning
patents, utility model certificates, registered industrial
designs or registered marks. The problems of the Office of the
Register General have already been identified. Failure to
register the agreement can render it invalid. ss.5 provides
that the Register General "shall keep the contents confiden
tial but shall record it and publish a reference thereto".
Subsection (6) then provides that "Where the Minister is of
the opinion that any clause in a license contract or relating
to such a contract imposes unjustified restrictions on the
license, with the consequence that the contract, taken as a
whole, is harmful to the economic interests of The Gambia" he
can cause the parties to mo~ify the contract and if they fail
to do so, declare the clause null and void. One might
reasonably ask how the Minister has authority to know the
contents of a confidential document filed with the Register.

(iii) section 37 (7) is a more significant issue. Subsection
7 goes on to identify 17 specific grounds that are
"unjustified restrictions II in license agreements in addition
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to the general prov1s1on of "harmful to the economic interests
of The Gambia". Most of these grounds are unreasonable
restrictions on freedom to contract. section 37(7) (a), the
first enum~~ated ground, prohibits any provision in the licen
sing agreement that would have the effect of "importing any
technology from abroan when sUbstantially or equivalent tech
nology may be obtaineti on the same or more favourable condi
tions without any importation of the technology from abroad. 1I

Given the abolition of import licenses and the liberalization
of foreign exchange under ERP, this provision is a significant
interference in commercial decision-making.

section 37(7)(i) disallows the licensor's right to impose
restrictions on the licensee to export the products made under
the license. This should be a matter of negotiations since the
effect of licensing a Gambian under this Act would be to faci
litate the licensee to become a trade competitor in a third
country such as Senegal where the licensor may not yet have
established himself. Territorial restrictions are a normal
part of licensing arrangements which are reflected in the fees
and royalty payments negotiated.

(iv) It is important that these issues be examined closely
from the perspective of The Gambia's need for access to tech
nology and investment for development and whether provisions
such as those discussed are not investment disincentives that
in no way can be compensated f~r by initiatives like the
Development Act.

81. Settlement of Disputes. The Gambia is a member of the
International Centre for Investment Disputes (ICSID) establis
hed under the auspices of the World Bank, which provides a
forum for conciliation and arbitration of investment disputes
between states and foreign investors. In addition, there is an
Arbitration Act(CAP 5) that is essentially old U.K. law that
allows parties to sUbmit disputes to arbitration. The procedu
res are governed by the Supreme Court with respect to the ap
pointment of an arbitrator in the event of the failure of the
parties to agree on a choice and with respect to the enforce
ment of an arbitral award. Other international arbitral
awards, such as under the International Chamber of Commerce
Rules will be enforced in the Gambian Courts under common law
principles.

F. Small Business Incentives

82.' The size and importance of the small business sector has
already been noted. There is no regulatory framework in place
that promotes the expansion or deepening of the small business
sector. Instead incentives designed to encourage larger busi
nesses may put the small scale business at a disadvantage. For
example, the incentives provided under the Development Act are

..
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in practical effect not available to small scale enterprises
who would not be able to meet the threshold requirements of
local content and export percentages under the Act. The effect
is to discriminate in favour of imports of large capital goods
while no preference is provided to the types of small capital
goods required by the small scale enterprise. The bureaucratic
regulatory process already described impacts more severely on
the small-scale entrepreneur for whom the time and rents ex
pended in starting a business may absorb the scarce energy and
cash flow needed to get the business operational. The problems
of access to term credit in general in The Gambia, excludes
the small-scale sector at all, since they will generally not
have the credit history or the liquid assets and will certain
ly be unable to meet the heavy collateral requirements. Finally
the provisions of the Tax Act make a provision for small com
panies engaged in a manufacturing activity and not otherwise
eligible for concessionary treatment' under the Development
Ac~. The benefit however only commences in the third year and
is limited where chargeable income exceeds D 5,000.

83. Consideration should be given to reducing corporate tax
rates in the first three years of business start-up and up to
a specified level of gross revenue. Most countries now recog
nize the critical role small business plays in employment
generation and economic diversification. The start-up phase is
the most difficult before marketing efforts and production
schedules come together to create cash flow. A secondary ef
fect of small business tax incentives is to encourage the
formalization of businesses. However, tax incentives are only
relevant in a system where tax compliance and enforcement are
effective. The creation of a small business tax incentive
should take place only in conjunction with the overall tax
enforcement reform recommended in the Deloitte & Touche
Report.

G. Miscellaneous Issues

84. Foreign Investment. The Gambia is in the early stages of
exploring the possibility of both (i) developing a tax haven
status for foreign registered companies. (Amendments to the
Companies Act and the Business Registration Act have been
prepared) and (ii) establishing an export processing zone.
Both of these initiatives would require substantial regulatory
changes. For example, the Labour Administration Act currently
prohibits payment for piece work. The role for USAID in these
exploratory efforts is to urge a careful, go-slow approach.
The record of export processing zones is mixed J the
competition is stiff and the government investment to
estaplish these is very high. The zone in neighbouring Senegal
is by all accounts a failure.

85. Bankruptcy. There is no bankruptcy law in The Gambia.
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Bankruptcy provisions are of general significance to
creditors. In The Gambia, where a receiver is appointed to

. distribute the assets of a company, the relative priority
,rights are determined by statutory provisions in various stat
utes and by common law. Wages rank first under the Labour
Administration Act while taxes rank second under the Income
Tax Act. consideration should be given to drafting a
Bankruptcy Act that clearly defines what will trigger
bankruptcy proceedings, the priority of secured and unsecured
interests, the respective right of the creditor and the debtor
and the rights and protections of the Receiver in his role as
receiver.
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CONCLUSION

A competitive financial system for a country the size of The
Gambia should be attempting to build, over a medium to long
term of 15 years, towards a deeper and more sophisticated
system that would reflect and support a correspondingly more
developed economy. The components of this which should com
prise a financial sector strategy would include: a competitive
(but not over-banked) commercial banking system that reached
into the rural areas; a developed money market building on the
issue of public paper; a small stock market; several unit
trusts; and a development finance component that would provide
grants or equity finance in the appropriate case, subordinated
and commercial loans and well conceived technical assistance
for project support. Development finance need not be
institutionalized. It can be in the form of mechanisms and
programmes of existing facilities. The efficiency of the
financial sector and the efficiency and growth of the non
financial (or real) sectors are mutually dependent. The Gambia
requires banks and other financial institutions to both mobil
ize new levels of national savings and to adopt new attitudes
and practices to investment. Start-up businesses need to be
encouraged and facilitated. At the same time The Gambia will
need to attract off-shore funds to assist in private sector
investment.

The intent of good legislation can be defeated by uncoopera
tive and badly trained administrators, cumbersome bureaucraci
es and political interference that is both unpredictable and
unaccountable. The regulatory environment of The Gambia encom
passes all of these - statutory provisions, administrative
practices and bureaucratic attitudes. The appropriate regulato
ry environment is un important point of departure to provide
both certainty and transparency. But it is only a point of
departure on which good planning must be based.
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